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PREFACE  TO  THE  FIRST  EDITION. 


THE  object  of  this  work  is  to  fnrniali  a  compTeheneive  Index  to  the  case  law  of 
India  ae  laid  down  in  the  reported  deciaionB  of  the  High  Conrte  and  Priry 
Gonndl,  analogons  to  that  already  compiled  of  the  Btatnte|]aw.  It  woald  petfaape  be 
too  moch  to  hope  that  this  object  has  been  folly  attuned,  bat  I  can  at  least  claim 
for  it  that  it  goes  fnither  towards  snocesa  in  that  attainment  than  any  previous 
work  of  the  kind  in  India.  I  shall  be  satisRed  with  this  attempt  towards  snch  an 
end  if  it  be  found  in  some  degree  nsefol  to  the  Oovemment  in  its  legislatioD,  to  the 
judicial  officers  of  OoTemment,  and  last,  hut  by  no  means  least,  to  the  members  of 
all  the  braochefl  of  the  profession  to  which  I  have  the  hononr  to  belong. 

The  work  contains  the  gict  of  the  cases  reported  in  166  rolumes  of  Reports 
extending  over  a  period  of  fiftyyears,— »«.,  £roml3S6  to  1886.  Besides  the  reports 
published  in  India,  it  contains  the  cases  in  Moore's  Indian  Appeals,  without  which, 
of  course,  no  digest  of  Indian  cases  would  be  complete ;  and  also  such  cases  from  the 
Law  Beports,  Indian  Appeals,  as  are  not  reported  in  the  Indian  reports,  The  names 
of  the  reports  are  set  out  in  the  annexed  list  showing  the  periods  over  which  they 
extend,  the  deradonB  of  what  Court  they  contain,  and  the  abbreviations  used  for 
them  in  the  referonces  throughout  the  Digest. 

With  respect  to  a  few  of  those  volumes  which  have  been  reprinted,  and  in  the 
later  editions  of  which  the  paging  is  different  from  that  in  the  original  edition,  I 
hare  g^ven,  wherever  I  could  do  so,  both  pagings,  I  think  this  difference  of  paging 
will  be  found  with  respect  only  to  the  first  and  second  volumes  of  the  Bombay  Re- 
ports, the  first  volume  of  the  N,-W.  Provinces  Reports,  and  the  Agra  Full  Bench 
volume. 

In  BCaae  of  the  volnmee— instances  chiefly,  however,  oonfined  to  the  Agra  Be- 
ports^the  '  pftgiog  is  ia  some  places  manifestly  incorrect,  some  pages  having  the 
same  numbers.  In  these  oases  I  have  generally  given  the  p^e  which  would  have 
been  correct  had  the  paging  been  correctly  continued, 

In  cases  where  it  is  not  otherwise  apparent  that  the  case  is  a  Privy  Council  or 
Full  Bench  decision,  I  have  added  in  the  reference  the  letters  F,  C.  or  F.  B.,  as  the 
case  may  be,  to  indicate  this.  It  should  be  noticed  that  all  the  cases  in  the  Supple- 
mental Volume  of  the  Bengal  Law  Beports  are  Ftoll  Bench  cases.  This  is  not  the 
case,  however,  with  the  Full  Bench  volume  of  the  Weekly  Reporter,  containing  cases 
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decided  in  1862-63 ;  the  letters  W.  &.,  F.  B.,  tlierefora  merely  represeat  the  abbrd* 
viatioa  of  the  name  of  that  volame,  and  do  not  neeesaarily  imply  that  the  case  to 
which  they  are  appended  is  a  FuU  Benoh  case.  In  faotj  as  all  the  Full  Bench  cases 
in  that  volame  are  reported  elsewhere,  cases  to  which  the  letters  W.  B,,  F.  B.,  alone 
aie  appended  are  probahly  not  Fcdl  Benidi  cases,  though  some  of  them  may  be 
decided  by  more  than  two  Judges. 

With  the  names  of  the  cases  I. have  had  great  diffiionlty,— a  difficulty  which, 
from  the  character  of  Indiftn  names,  ie,  it  seems  to  me,  almost  impossible  to  over- 
come. The  general  rule  I  have  followed  has  been  to  out  qj^t  from  the  commence- 
ment of  the  munes  all  prefixes  and  titles.  The  principal  of  these  are  Sbahzada, 
Shah,  Maharajah,  Maharani,  Kajah,  Bani^  Nawab,  Sahib,  Sri,  Sraematty,  Muwa- 
mat,  Bibi,  Thakoor,  Syed,  Moolvie,  Moooshee,  Mir,  Mirza,  Hadji,  Sheikh,  Baboo, 
Coomar,  Cowar  or  Kooer,  and  perhaps  a  few  others.  I  have  omitted  these  as  far  as 
posable  with  the  object  in  view  not  only  of  greater  brevity  in  the  names,  bat  i^so 
in  order  that,  in  the' Index  of  CaseB,  names  that  are  aimilar  may  oome  together,  and 
not  as  they  sometimes  do  in  an  index  of  names,  some  wiiA  the  prefix  or  title  and 
under  one  letter,  and  the  same  name  aiihout  it  under  another  letter.  I  have  made 
exceptions  to  this  rule  only  in  cases  where  the  name  10  given  in  the  following  form  i — 
"  Maharajah  of  Vizianagnuu,"  "  Bajah  of  Shivagunga,"  "  Nawab  Naxim  of 
Bengal,"  etc. 

As  to  the  spelling  of  the  names,  I  found  it  hopeless  to  attempt  any  conssieaoy, 
for  the  various  volumes  of  reports  go  through  all  the  possible  variations  in  the  man> 
ner  of  qwlhng  any  particular  Indian  name,  and  i  came  to  the  conclnsion  that  it  was 
bast  to  spell,  the  casee  as  they  appear  in  the  reports.  Had  I  adhered  in  all  cases  to 
any  one  mode  of  spelling,  the  result  would  have  been  that  any  cases  spelt  in  the 
report  in  a  different  way  would  probably  nevw  be  found  by  loolong  in  the  Index  of 
Cases,  or,  if  discovered  at  all,  only  after  muoh  more  expniditnie  of  time  and  trouble 
than  would  be  desirable ;  and  such  a  method  would,  it  eeeaned  to  me,  lead  in  other 
wi^B  to  diffioolty  and  eonfuaion, 

I  at  first  intended  to  issue  the  work  in  not  nxtre  than  two  volamee,  bat  owing 
to  the  material  having  taken  up  mote  spaoe  in  print  than  I  im^ned  it  would  do, 
and  it  being  desirable  not  to  have  the  volumes  of  a  bulk  inctmvenieni  {or  ready  use 
and  reference,  it  has  been  dedded  to  issoe  it  in  five  volunes  to  be  publishad  succes- 
sively, and,  if  posnblfi,  witiiin  the  preset  year.  To  eadi  volume  will  be  appended 
a  table  of  the  beadiogi  contained  in  i^  and  the  last  volume  will  contain  a  list  of  all 
the  oases  contained  in  the  five  volumes.  l!h»  pag^og  will  be  continaous  tlweu^o  nt 
the  work. 

J.  V.  WOODMAN. 

Caloutta; 
tSth  September  1887. 
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PREFACE  TO  THE  PRESENT  EDITION. 


SINCE  the  issDe  oi  the  first  Digest,  which  included  the  decisions  of  the  High  Conrta 
and  Privy  Council  down  to  1886,  the  Author  brought  out  three  sepomte  Tolomes 
oontiuning  the  casea  from  1887—1889,  1890— 1S9S,  and  1894—1897,  respectively. 
The  present  edition  is  a  consolidation  of  the  previous  Digests,  with  the  addition  of  the 
rulings  from  1898 — 1900  inclueive.  Its  bulk  has  consequently  increased  to  a  very 
considerable  extent.  A  reference  to  the  Table  of  Reports  will  show  that  the  number 
of  volnmee  of  Reports  digested  is  241,  as  compared  with  166  volumes  digested  in 
the  first  edition.  The  first  foor  numbera  of  the  Calcutta  Weekly  Notes  have  also 
been  incorporated,  as  frequent  reference  is  made  to  them  in  the  Calcutta  High  Court. 
An  idea  of  the  increase  of  tiie  size  of  this  edition  may  be  gained  from  a  comparison  of 
the  Dtuaber  of  volumes  and  columns  of  the  two  editions.  Whereas  the  first  Digeet 
comprised  five  volumes  including  the  Table  of  Cases,  the  present  one  is  made  up  of 
five  volrmies  of  the  Digest  alone,  and  has  a  separate  volume  for  the  Table  of  Cases,  In 
.  the  former  publication,  Volume  I  contained  the  letters  A — D  and  oonsiEted  of  1,562 
columns ;  the  present  Volume  I  contains  A—  C  only,  and  runs  into  a,054i  columns.  In 
order  to  keep  down  the  size  of  the,  voltimee,  the  Author  has  been  obliged  in  soveral 
places  to  omit  lists  of  casesfrotu  cross  references,  thereby  avoiding  repetition,  without, 
however,  impairing  the  value  of  the  work,  The  scheme  and  arrangement  of  the 
Digest  remains  the  same,  but  Act  XXVI  of  1867,  which  was  put  under  the  Stamp 
Acts,  hae  been  trnnspoeed  to  Court  Fees,  and  Bombay  Act  I  of  1866  now  appears  under 
the  heading  "  Bombay  Survey  and  Settlement  Act  I  of  1865."  Many  separate  minor 
headings  have  been  brought  under  more  general  headings,  and  several  sub-headinge 
have  been  somewhat  verbally  altered.  The  vernacular  terms  and  expressions  which 
ate  scattered  throughout  the  Reports  are  now  printed  in  roman  letters  instead  of 
italics,  and  some  uniformity  in  their  spelling  has  been  observed, 

Calcutta  j 
i5tk  Julg  190L 
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1846—1,  XVI,  XXIX. 

1848—1,  IX,  XI. 

1847—1,  VII,  IX,  XX. 

1B48-I,  Xm,  XVIII,  XXL 

1840—1   VI  XI 

1860-IX,  XVIli,  XXI,  XXVI,  XXXI,  XXXIV, 

XXXV,  XLIl. 

1861— vni,  xu. 
iSBa— XI,  ixv. 

1868— Vn,  XV,  XIX. 

1854— vn,  IX,  xvn.  xviu. 

1866—11.  VI,  Til,  VIII,  II,  XII,  xni,  XXIL 

xxvni,  xxxviL 
laes-ix,  XII,  nil,  XV,  xxi. 

1B67— II,  in,  vr,  VII,  II.  XIII,  XIX,  XXV. 
1868-1.  III.  X,  XXX,  XXXI,  XmV,  XXXV, 

XXXVI,  XL. 
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TASLK  OF  BSADIHQS. 


ACfn—aoMltded. 
1859-1,  III,  Tin,  IX,  X,  XI,  Xin,  XIV,  XV, 
XXIV. 

leeo-xxu,  xxvn,  xxvni,  xxxi,  xxxn, 
xxxn,  xLii,  XLV,  xLvin,  Lin. 

I86I— V,  IX,  X,  XI,  XXin,  XXV. 

1862— TV,  vni,  X,  XV,  xvn,  XVIU. 

1869^-11,  XIV,  XVIII,  XIX,  XX,  XXI,  XXIII. 

1864-u,  III,  VI,  XI,  xin,  XVI,  xvn,  xx, 

XXVI. 

1865-in,  V.  vn,  X.  XI,  xn,  xni,  xv,  xx, 
XXI,  xxvin. 

1886-^X,  XII,  XIV,  XX,  XXI,  XXVI,  XXVIII. 

1867— in,  X,  xn,  xlii,  XVIII,  xxi,  xxiv, 

XXV   XXVI   XXIX. 
1868—1,  VI,  VIII,  IX,  XUl,  XIV,  XVI,   XIX. 

1869—1,  IV,  vin,  IX,  XIV,  XV,  XVI,  xvin, 
xxn,  xxui. 

.  1870-VTI,  vni,    X,  XI,  XIV,    XXI,    XXIV, 

xxvi,  xxvn. 
1871—1,  IV,  VI,  vni,  IX,  X,  XV,  xxm, 
XXV,  xxxn. 

1873—1,  III,  V,  VI,  VII.  IX,  X,  XI,  XV,  XIX, 

xxn. 
1878— in,  vui,  X,  XV,  xvn,  xviii,  xix. 

1874-1,  II,  III,  VI,  XI,  XIV,  XV,  IVI. 
1876— IX,  X,  XII,  xin,  XVII. 
1876— V,  VI,  X,  XI,  xn,  XVII,  xvnL 

1877—1,  ni,  IV,  X,  XV,  xvm. 

1878—1,  VI,  vn,  VIII,  XL 
1879— X,  TV,  VIII,  XII,  XIII,  xvn,  XVIII,  XXI. 
1880— III,  IV,  XV. 
1881— V,  XII,  XXI,  XXIII,  XXVI. 
1882—11,  TV,  V,  VI,  VUI,   X,  xn.  XIV,  XV, 
XX,  XXIL 


1884-111,  V,  XII. 

1886— III,  vni. 

1886— 11,  IX,  XIV,  XVII. 
1887—1,  vn,  IX,  XII. 
1B88-V,  VI,  VII,  X,  XIL 
1889— TV,  VI,  VII.  X,  XI,  XIII. 
1890— VIII,  IX,  XI,  XX. 

1891— in,  TV,  vni,  XIII,  XIV. 

1893— VL 
1898— IV. 
1894—1.  V,  vin. 
1896—1,  VI,  vin. 
1898— XI,  xn. 
1887— vni.  . 

1899- VI,  XI. 
Act,  CoDftnictitw  of. 
Act  done  is  (Ada!  c«p*dty. 
Act  of  Foreign  Power. 
Act  of  Ood. 
ACT  OT  BTATB. 
ACTIOir  US  KEM. 
Actionable  CUim. 

Acti  done  in  eiercus  of  Boveieign  ptmor 
Addrm,  Baffldency  of. 
Aden,  Court  of  Beddcnt  at. 
Adjonnunant. 


ASXINISTBATIOZr. 

ADUnnSTBATIOn'  BOND. 

ADBUEnsTRATOB. 

ASHZNISTBATOB  Q'EXnsajL'L. 

ASUmnSTBATOB  aB]!rBBAlj*8  AOTB. 

Admiislty  Act*. 

Adminlty  Conrt,  Practice  of. 

Adndnlty  or  Vio^-Admimlty  Jnrigdiction. 

ASinsSION. 

1.  AsMUEiom  m  Staibkiiitb  avd  PLBADneB. 

2.  ASHIBIIOirB  SI  OB  AOAUrST  THIBS    fBSBOKS.  - 

a.  UiEozLLAmoDa  Cibib. 
Adtqption. 
Adoptive  parenlx. 
ADUIiimB'S'. 


Advene  pi 

ASVOGATS. 

AHVOC  AXE .  UffitKEBAIi. 

Affidavit. 

Africa  prden  In  CoondL 

Agency  Bnlei. 

Agency  Tractt,  Juriadictkm  ov«r. 

AOSNT. 

Agreement. 

Agricaltaral  Year. 

Agricnltojin. 

Agricnltnrirti'  Loan  Act. 

AJMEKB  COUBTS  BSQITLATION. 

Alienation. 

Alimcmy. 
AHoage. 


Analc^ons  appcala. 

Analogoni  caMi. 

Anandravaii. 

Anceitral  eatate,  Sod'i  internt  In. 

Andent  ligbti,  Obttmction  of. 

AjilisaL 

Anima]!  Vene  Natarn. 

Annuity,  Value  of.  ■• 

Antenuptial  tettlmient. 

Apoatate  fatber. 

APFBAL. 

1.  Afpbai  SKWvt  amn  bt  Law. 

S.  BiSHT  Of  AituIu  SnrBCt  or  Bxebal  om. 
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TABLH  OF  HEADraGS, 


APPmAIt-cimelmdtd. 

8.  Aoni. 

1.  Abbitbatiov. 
S.  Bbvgal  Aon. 

6>  BOHBAZ  AOTS. 

7.  CsBTmoATB     OT    AsHOnSTBiiioir 

xyn  OT 1860  tsD  vn  <a  isso). 

&  COBTB. 

9.  Dkobbbb. 

10.  Dbtavui  nr  Appubikce. 

11.  Bx-TABTB  Cabbb. 

U.  EZBocnoR  OB  DnmiB. 


18.  LiTTiBB  FATiirr,  ol,  18. 

14,  M^Tima  AOTB. 

16.  TSuiisaiasT  ov  ArrAOBKD  Pbofbstt. 

le.  HEAanBiicBKT  oy  Laksb. 

VI,  Nobts-We8tkbm  Pbotoiqbb  Aotb, 

18.  Obsbbs. 

19.  Pbobai* 
n  Bbobivxbb. 
81.  BsaciiATioss. 

88.  Saib  or  ExBCDTiOH  oi  Dbcbbb. 

15.  OsncniORB  bt  Bbbfoxdbhtb. 
84,  QBOun>B  01  Appeal. 

26,  DiBiosBUi  OP  Appul. 

APPEAi.  nr  cbhukai.  oasbb. 

1,  AoqciTTALS,  Appbalb  pbov, 

2,  AoiB. 

8.  Cbdcthai    Pbooisubi    Cobbb,    1B61,    1873. 

1888,1898. 
4-  FKACmcB  ABD  Pboobdcbb. 
AFPBAIi  TO  FBITT  OOtTNOIL, 
1.  Cabbb  ni  wbiob  Appbai  libb  ok  bot. 

ia)  Appbaublb  Obdbbb. 
b)   BlTBBTABTUl  QFBBTIOKB  01  LAW. 
ej  CoirOUBMBT  JUDSICBBTB  OB  FiOTfl. 
£)  VALrAIIOS  OP  Atpbal. 
8.  PSAOnOI  ABD  Pboobsuxb. 
ta)  Lbatb  to  Appbal. 
ibj  TntB  roB  AppbaIiXHO, 
(c)  UupBLXABBorB  Cabbb. 
8.  Stax  op  Bsbcttiob  pbbsins  Appbax. 
4  EnKm    ov    Putt    ComioiL    Dhxbb    ob 

Obsbb. 
S.  Cbthibaii  Cabib. 
Apptannee. 
Appell&Dt. 

AFFEIJiATB  COUBT. 
I,  Gbxbbal  Ddtt  op  Apvbllatb  Coubte, 
8.  BxBBaBB  OP  Powbbb  is  TAXiora  Cabbb. 

(a)  GEBBBAL  CABEB. 

(b)  SPBDiAb  Cabbb. 

8.  Btidbbob    tsD    AniiiTiaitAii   Btisbhob  ox 

Appbai- 
4  BajsonoB  ob  Aciobbios  ob  Btisbbcb  ad- 

IDTTXD  OB  BVBCTES  BT  COUBT  BBLOW. 


AFPSU.ATE  CGUB-T—eoneluitd. 

6.  Ebbobb  AypBcrnrQ  ob  hot  Hbbjtb  op  Cabe. 

e.   TBTBBPBBBHaB    WITB,    AHD   POWXB    TO    TABT 

Obdbb  op  kiwbb  CorBT, 

7.  OBJKcmoHB  TAKBw  pob'  pibbt  thib  oh  Ap- 


AppUiiatioD. 
Appointmoit. 
Appniaemmt  Proceedingi. 
APFBOPBIATIOIT  OF  FAYHKZrFS. 
AFPBOVJlUS. 
ABBn^RATIOir. 
L  Abbitbatiok  vhdbb  Spboul  Aoib  abd  Bb- 

aULt.TlOSB. 

{a)  ACT  Yl  OP  ieS7. 

{b)  Act  X  OP  1&G9. 

(0)  ACT  XX  OP  1863. 

(d)  Boh.  Bbq.  VII  OP  1827. 

le)  DbkkAB  AOBtCVUTTBISlB'  BbUB?  AoT, 

1879. 

(f)  N..W.  P.  Eeiit  Aw,  1878. 

&)  H.-W.  P.  Lakd  Betebub  Act,  1878. 
2.  Bbpbbbnob  ob  Subutbbiok  to  ABBrrBATiOB. 
S.  Appoikthbiit    op    Abbitbatobs    Aim    Dk- 


4.  BCIIBB  AND  FOWBBI  OP  ABBITBAIOBB. 

G.  Sdbwbsiok  op  Awaxd. 

6.  BBlOBBIOir  TO  AXBITBAHIBE. 

7.  BlTOOATTOir    op,    OB     Wiihdkawal    IBOX  , 

ASBITBAHOB. 

8.  AWABDB. 

(a)  CoHBTxironoir  aks  Bppboi  op. 
lb)  BNPOBona  AwABiH. 

M    POWEB  OP  COUBT  AB  TO  AWABSI, 

(i)  TAUsrrT  op  Awabub  abs  Qboitbd  Kb 
SBTmra  thbh  asisb. 

9.  Pbttatb  Axbitbatiob. 

ArbitTBtor. 
Architect. 
Aigamtmtt  on  Appeal. 


ABUB  AOV, 

Amiy  DiadpUne  AcU. 
ABHBST, 

1.  CiviE  Abbbst. 

a.  Cbhonal  Abbbbt. 

ARREST  or  JVHaiMSST. 

Aiticln  of  AMocUtton. 
Aitiflcan. 

AfccticB. 

Abmsi  Frcattiar  TimIb  BegnbtioD. 
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TABLB  09  HBAVIHOa 


ABBAM  I^ITD  Aim  KJiVJUHUJI  BaOGTO- 

LATIOir. 
ASSAUI/r. 
ASSAUI/T  OJT  PTTBLXC  SEKVAITF. 


ABSIOmCBBT     OF     CHOSE     IN     AC- 
TION. 

AtaocifttioiL 
ATTACHXCBSCr. 

1.   SUBJBOTB   Of  AVtiOBiaVT, 

(a)  AKiroTT  OB  FiNBIOK. 

lb)  Books  of  Accouni. 

(c)  Btoujiko-  Aim  HorsB  SfitiMiM. 

id)'DtmB. 

(t)  Dbobbsb. 

(_fl  Equity  oi  Bmnmnov. 

(i)  BXPBCTASCT. 

(A)  imfoTUBU  PurasTT  oBixaxD  WITH 

HinmruioB. 
(0  Jonra  FAicaT  inn  BBrraaiONABT  Iir- 

TBXXBta. 
f  ^  Liniu  IB  Poor  OmoB. 


(*■) 

{I)  PunrBSBHiF  PBornrr. 

(m)  Pbbtbbabib  AsnoLBB. 

(<•)  I^oriSTi  uni  iBTEBBfiT  tB  PsopiBry 

OJ  VABIOPB  BUM. 

(o)  BisET  o»  Sim. 

(p)  Saubx. 

(y)  Tkcbt  PbotbMt. 

(r)  Waoba. 

(*)  Wbabdio  appasbl  abi'  OMmMiri, 

2.  ATTACBMBira  BBIOSS  JrHEHMlMf. 

8.  Attaohmbht  o»  PbMok. 

4.  Hovb  op  AttachwbUt  Ain>  IsMaCLABiriBi 

DT  ATXACBKBar. 
6.  PBIOKITT  OF  ATTACHMlirr, 

6.  AUEBATitni  unmnro  Attaohiiist. 

7.  Attachkbbt  PBunniB  Ajpbal. 

8.  LliBlMTY  TOB  WBOBBPUIi  ATTACHlMBt. 

9.  STBIEIVa  OTP  EXEOBTIOB  PBOCBBDIll«t>  Kl- 

BBCT  01,  Oir  ATTAOamiST. 
AtUinder. 

ATTEMPT  TO  OOMKIT  OPPEBfCB. 
AttefUtJon. 

ATTOKNET.  

ATTOBSET  AND  CIJBNT. 

Attcnanent. 

Aoctianeer. 

Anctkiii-piuchMeT. 

Anetloi]  nle. 

Antitor. 

AUTKDFOIB  ACQUIT,  FUA  OF. 

Antrefcii  ccnvict. 

At»,  Kingdom  of. 

Awvd. 


Bad&tth, 
BAIL. 
Bkfleefc 
BAXUIXKT, 

Balane*  of  kcemmt 

B»Unceihe«t. 

Bmllot  for  joiy. 

B&ndhn*. 

Baidui  of  film. 

Bank  memomidnm. 

BANE  OF  EENOAIh 

Bank  of  BonAaJ. 

BANKEB  AND  CtrSTOKEOL 

BA^fTEEBa. 

BANSEBB*  BOOKS  BVtDENCE  ACT. 

Bonk  note. 

Bankruptcy  in  Hwuiiim. 

BaukrapUy  Act. 

BaniM  of  mairiagei  Pn^Iicfltkm  of. 


Baatudy  piooeedinga. 
ButlUftd. 

Benamidar. 

BENAHX  TBANSAOnON. 
1.  Obitbbal  Cabu. 

a.  SOBHCa  OF  PCSOBA>B.]tOIIST. 

S.  Oiiiri  «r  Pbodv. 

4,.  CBBimBD  PdsoeubBbI. 

(a)  AcTB  XII  o»  1841.  I  OP  1S46,  Airo  XI 

o»  18B9. 
(J>  CrriL  PbooMWU  Com,   1883,  b.    817 

(1869,  ». «»).  ,„,, 

(a)  N..W.  r.  IMm  mmawi  Aor  (XIX  oi 

BENCH  OX'  AAGISirKATdH. 
Bms&t  Society. 
BENGAl.  ACTS. 

1862— TI,  Till,  IX. 

1868— m,  V,  VI. 

ise^^m,  y.  til 

ISeft-VI,  Vn,  TTDL 
1866—1,  n,  IT,  TI. 
1867— n. 
1868— VI,  Til. 
186»-II,TIH. 
1670— m,  IT,  VI. 

ISTl-'ILI 
1878— m,  TL 

U76-V. 
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TABU  or  HKADTNOSt. 


187B- 1,  n,  IV,  V,  VM,  Tin, 

1878— Vlt 

1879-1.  II. 

1B80-VII,  IX. 

1881— m.  IV. 

1883— n. 

1884- m. 

188S— n. 

18SB-n. 

isn— I. 
1896— vn. 

BEiraAI.  C^iSB  AOT& 
BXNQAl.  CIVIL  COITBTS  ACT. 

Bengkl  Enbankmenl  Ad 

BEaraAL  excise  acts. 

Bengal  Eiciae  Act  Amendmoit  Act 
BENaAI.  HnniCIPAL  ACTS. 

B«n^  Himicipal  Act  Amendnieiit  Act. 


BEirQAL  KEGDi^noira, 

i79»— I,  in,  IV,  Tin,  X,  XI,  XV.  xix,  xiti, 
xxvn,   XXXVI,    isxvn,   xliv, 

XLV,  XLVin. 
179S-Xin,  Xll. 
1796— XI. 
17W-IV,  XVI. 
M«-I. 
1799— T,  VII. 
1800— X. 

1808-n,  XXXI,  XXXIV,  Ln. 
i8os-n,  xn. 

1806— XVII,  XIX. 
1812— T,  XVia  XX. 
1814-1,  XIX,  xxvn,  XXIX. 
1816— IX,  XI,  XIV. 
1817— T,  XII,  XX. 

1818— ni. 

1819-11,  TI,Vin. 

18X1-1. 

1823-VII,  X,  XI. 

1838— TI. 

1824—1. 

1826— vn,  IX,  XI,  XIT,  IX. 

1826— in. 


1828— ni,  xxvm. 

1829- XIT. 

1881— vm. 


cxnx 

BBVOAXt  3MNV  AOT,  188*. 
BHEFOAIi  HUUVEY  AOT. 
BEHOAX.  CEETANOZ  AOF. 


Betting  on  r^nfall. 
BhagdwiAct 
Bhagdari  temirei, 
BHOOTAjr  D0AB8  A0t. 

Bhonliroit 
Bhonli  toiQTe, 
Bhniohari  Begi«t«r. 

Bidden  at  Court  nle. 

BIQAHT. 

BiU  in  Legiilatlve  Council,  Debate  ot 

BiUof  coita 

BTLT,  OF  EZCHACraE. 

BOX  or  itADUxa. 

Bill  of  tale. 
Billi  of  Exchange. 
Bills  of  Exchange  Ael. 
Blank  Btamp«d  papets. 
Blanl  tranifeT. 


Board  of  Eianunen. 

Baud  of  Bevonie. 

Boardng-haiiae  keeper. 

BOMBAY.  LDIITB  OP  TOWN  Ol", 

BOH  BAT  ABKABI  ACT. 

BOHBAT  ACTS. 

1862— V.  VI. 

1868—11,  III.  VI,  VII,  IX. 

1864 -IV,  V. 

1865-1,  U,  in,  IV. 

1866- n,  III,  VII,  vni,  s,  XII. 
1867— in,  IV,  VII,  vm. 

1868— IT. 

1869-ni,  XIV. 

1872-m. 

1S78— I,  VI. 

1874-1.  III. 

1876— III. 

1876-1,  n,  III,  IV,  V. 

1879-V,TI,VIL 

1880-1. 

1881— V. 

1884— IL 

1886— m,  V. 

1887— IV. 

18BS-in,  VL 

1890-1,  II,  IV. 
BOMBAY  Oim.  OOUBTS  AOf. 
BOMBAY       DIBTBICT       MUmeiPAl. 

ACTS. 
BOMBAY  DISTSICT  FOIJCB.ACTB. 
Bombay  Qeneral  Clansei  Act. 
Bombay  GoTenuneot  Beaolntlnii. 
Bombay  Irrigatioa  Aot. 

BOMBAY  IiAETI)  BEVJUIUJD  AQT. 
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IVt 

Bomba;  Legislative  Connoil. 
BOUBAT  LOCAl.  FUNDS  ACT. 
Bombay  ffioon  Act. 

BOHBATMUmCIFAIi  AOTa 
Bomb&f  Fort  Tmit  Acti. 
BOUBAT  KEauZtATXOlTB. 

1800—1. 

1808-1. 

1818— IV. 

1823— TT. 

1827-11,  IV,  V,  vn,  vin,  ix,  xn,  xiv,  xvi, 

XVll,  XVIII.  XIX,  IXI,  IXIX. 
1829-in. 

1830— xin. 
1881— xvin. 

BOUBAT    BSVBirUI!    JUBISDICFIOir 

Aora 

BOMBAT  SALT  ACT. 

Bombay  Snnunalry  Settlement  Act. 

BOMBAY     SUBVJSV      A]n>     SETTLB- 

mOTT  ACT. 
BOMBAT  TOXXS  ACTS. 
Bombay  Tolli  Aot  Amendment  Act. 
BOMBAY  TRAJIWATB  ACT. 
BOMBAT  UAlVJUtSITT  ACT. 
BOMBAY  TILIiAaS  FOLICB  ACTS. 
Bomliay  VilUga  Follee  Act  Amendment  Act. 
Bonlfldei. 

bohd. 

Bodn. 
Booth. 
BOTTOMBT.BOHD. 

Bonght  and  wdd  notei. 
BoauUrie*. 
BOTJUDABY. 
Breacb  of  con^tJon. 
Breach  of  contract. 
Breach  of  peace. 
Breach  of  tnwt. 
Breach  of  warranty. 
Bribe  (ifler  of)  to  public  olIlMr. 
Britidi  «nb]eet. 

BBOACH      ENOnMEBBlED      BSTATBB 
ACT, 


Broaeh  and  E^rs  Eocnmbered  £»tatet  Act. 


TABLB  OF  HEADIKaB. 


Biothcn  of  the  half  blood. 

BnddhiitLaw. 

Bi^Uingt 


BtJTLDnra  leasb.  

BTTTLDINO      OS      LAND      WITHOUT 

TITLE. 
BUILDING    BKBOTED     BY    ADJOtBT- 

ING  OWNEBS, 


BUliAOAB,  OmOZ  07, 

Bull. 

BUNKDB,  BlOmi  OF. 

Barial  GTonnd. 

BDBMA  CIVIL  COUBTS  ACT. 

BDBHA  COUBTS  ACT. 

BUBMESE  LAW,  DITOBOE. 

BomingQbat. 

Bntcher'B  hicmae. 

By(^■law. 

Byf^lawg. 

OALCUITA  KXmiCIPAL  ACTS. 

Camp-foIloweTt. 

Canam  Forest  Bulca. 

Candidate  for  Degree  at  Uuiveraity, 
OANTONMUNT. 
CANTONMENT  MAQIBniATB. 
Caatonments  Act  (Bombay,  1867). 
CAinONMENTS  ACTT  (MADBAS,  1866) 

OANTONioarrB  acts,  laao,  1689. 

OABBIBBB. 
CABBIBBB  ACT. 

Carryii^  on  buineu. 

"CaA  on  delivery,"  meanioR  of. 

CMte. 

Cattle  trecpMi. 

CATTLE  TBEBFA88  ACXa 

CanwUrt. 

Oaiue  of  actjoo. 

Canring  de«th  by  negligence. 

Caveai 

Ceremoniea. 

Central  PioYioeea  Land  Bevenne  Act. 


CEBTIFIOATB  OF  ADKINIBTBATION. 
1,  CxsnnuTB    UBSBB    Bombay   Biodutiob 

VIII  0¥   1887,   AHD   AOTB   XII  AHB    XX   Of 

18U. 
9.  Aon  XXVn  01 18l»  and  VU  or  1SS9  An> 

duxT  <a  CBBnnaATH. 
a.  BlOHT  tro  Id  OB  BZSITUTB  Dbobbb  withovx 

CiSnpiOATB. 
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TABLE  OP  HEADINGS. 


xrU 


CBSB.TIS1CATS  OV  ADHZNISTBATIOIT 

— aoncludtd. 

4.  iBsn  ov,  isj>  BiaRt  to,  CaRtrnoATE. 

6.  Nattbb  aitd  Fobk  oi  CssnnoAiB. 

6.  Pkoobsdsb. 

7.  Smcrt  ot  Cbbitvtoatk, 

8.  CAMCBLlIEirr   and   BlOAUi  OI   CERTUiaATB. 

g,  BoMBAT  Hehobb  Act,  XX  ov  1B64. 
Cartifiote  of  ftttaadance  at  lectnrm. 
CattiflcBteof  gtutrdisnihip. 
OEBTIFIGA^  OF  8ALB. 
Certificate  under  Bengal  Act  TTZ  of  1S80. 
CEBTIOBABJ,  WBIT  OF. 


CeMAct. 

C«iMr,  ProTUO  fnr. 


BBITISH    TEBSmOBY 


CHAMPBB.TT, 

CSwraeter, 
CHABaB. 

1.  TOKH  01  Ceabsb. 
(a)  Obnbbal  Case  a, 
ib)  Bnauji  Cases. 


OHABOX  TO  JtlBT. 

1,  Stnataa  vf  a  Gbvbbai,  Cabbs. 

9.   HUDIBBOIKm. 

8.  Bpkcu£  Cabbb. 
Guage  Sheet,  Copy  of. 
Charitable  Beqneit. 
Charitable  Inititntion. 
Charitable  Tniit. 


CSABTEB-FABTT, 

UHJUATnua, 

OHBATnra  bt  FEBSoirATZoiir. 

Chemical  KlaniineT,  Beport  of> 
Cheque. 

Chena  Poonjee  Saj. 

Chtef  Jndge  of  Small  Canse  Court,  Bombay. 

CHIEF  JtrsnOB,  FOWSB  OF. 

ChUd. 

Child-wife. 

Childrat. 

CUttagong  HilllTneta  Aet, 

C^koae  b  action. 

Cbota  Ifagpore. 

Chota  Nagpore  Baj. 


CHOTA      SAQFOBE       EN'CUICBEBUD 

I3BTATB8  ACTS. 
CHOTA  ZVAOPOBE  IiANBLOBD  AITO 

TESSAXm  ACT, 
CHOTA  KAGPOBH  TENUBBS  ACT, 
Chowkidar. 
Cbovkidari  Tax. 
OEUB  liAHHB. 
Church. 

dreulai  Order  41  of  1866. 

Circular  Oiden  by  Judicial  Commiiaioiur  of  Punjab. 
Circular  Order  of  High  Court  (Criminal). 

Ciril  Court. 

Civil  Procedure  Code,  188S. 

CIVXL  FBOCZEDtmB  CODZ,-,188a 


ii.74,76. 

s.  87. 

B.  87. 

n.  87,  86. 

e.  88. 

B.  100. 

es.  lOa,  108. 

B.  lOS. 

B.  10& 

BB.  118.  118. 

B.  ISO. 

8.186. 

B.  187. 

BB.  188,188. 

B.140. 

a.  UL 

BB.  1B4,  156, 

B.18e. 

B.  IBS. 

B.177. 

B.  181. 

B.  919. 
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TABLB  OP  HBADIKQ8. 


ctvni 

s.  832. 


PHOCEDUBE      CODE,      1889 


a.  944. 

1,  Qbebtiohb    m    ExBtrntios    ov 

Dbcku. 
3.  Fabtub  to  Suit. 
-B.84B. 

-  B.  340. 

-  a.  2B7. 

-  a.  267A. 


B.  273. 

— 

B.  27S. 
as.  286, 
B8.  S87, 

286. 
288,  280 

a.  807. 

ae.  Sll.  81S. 

a.  812. 

a.8S6. 

B.  867. 

a.  867.' 



B.  872. 
BB.S87. 

881. 

^^^^ 

B.  424. 
B.482. 
a.  448. 
S.49& 
a.  648. 
8.644. 
a.  64a 
a.  648. 
a.  SSL 
B.668. 
a.  666. 

a.  sea 

a.  660. 

CIVIL       PBOCBDtJKB       OODB,      1BB« 


B.  687. 

a.  048. 

Civil  Procedure  Code,  18B9,  Amendment  Act 
Civil  Procedure  Coda,  1882,  AmaQdmant  Act*. 

OliAlX  TO  ATTACHED  PBOPEBTIJ. 
CIiEBK  OF  THE  COUBT. 

Clerk  of  SnuU  Ckiiie  Court. 

CtTTB. 

Co-defendant. 

Codidl. 

Codif^ng  the  law,  Object  of. 

Cohabitation. 

COUiECTOB. 

CoUinoD. 
Collndon. 


1.  ClTIE  Cahbo. 

2.  Cbiuhal  Cabib. 
Commisdon  A|[etit. 
Commisnon  Sale. 
COKMISSIOirEIB. 
COMMISSIONEE     FOB    TAKING    AC- 

COTJUTB.  

comnssioiTEBS  of  bevmbub  cib- 
oorr. 

COMUmCEMT. 
Common,  Kighta  of. 
CosunoD  Aaaembl;. 
Common  Ohject. 
COSCFAinES  ACTEb 
COKPAirT. 

1.  FoBiuiioK  AMD  EiaiBraATioH. 

2,  ABTICUB   op   AaSOOIATIOS   15D   LIABIEITX   01 

SBAXBHOLSmB. 
8.  BlSHTS   09   BH1.SIH0IJ>BB8. 

4.  Tbuihibb  o»  Beubs  xbd  Kwhth  oj  Tbabb- 


7.  WnroDia  vt. 

(a)  OnriKAi.  Cubb. 

(6)  IKima  AND  Powbm  o»  JjiftOTDATOBB. 

lej  CoBTB  AND  CliUHB  OS  ABHVIB. 

(d)  Liability  or  OnioBBS. 


iizoabyGoo(^Ie 


'^AbLE  OP  BIUDINOS. 


lP,"  MBAJSmrG  OP. 
OOMPiarSATIOXT. 

1.  CiTIL  Carbs. 

2.  Cbikmal  Cabbs. 

(a)  Fos  Loss  OB  Injubi  oadbkd  bt  Ov- 

RKOl. 

(A)  To  AoouSBs  ON  DiBinsau  ov   Coh- 

Compstrait  Coort. 
GOHFIiAINAIIT, 
COHFIiAIirr. 
1.  ImTUDTioir  of  Couplaute  ahs  incisaABT 

PKELnmrABiBe. 

a.   FOWEB  TO   BEint  TO   SmSOBSIKATS   OmOBXS. 

8.  WrtHDsAWAii  o»  CoKPLiijn!  a»d  Obiiqation 

or  Haoistbati  to  heab  it. 
4  DunasAL  o>  Couplukt. 

fo)  QRovxfi  roB  DiBjoflUL. 

(i)  POWIS  OF,  AND  FSBUXIKAIUBa  TO,  Dis- 

mSBAii. 
(c)  Efmct  of  DiSKWAii. 
6.  EBnTAS  oi  CouFLAnrr. 
Compodtioa  Deed, 
COMPOUWDIBTQ  OFTIIirCII. 


1,  CoNeiBucnon,  EvFOBoiNa,  Effkot  of  ahd 
aavTOia  abidi  Dbbdb  of  CoxFKoiaBs. 

a.   BnCBDY    OH    NOE-PSBPOBKAHOB 


5.  CoxpMKm  o«  Svhb  ithdbb  Cim  Pboob- 

OVBfl    CODB. 

Compnlioiy  Lftbonr  (Madr&a). 

CONCBAIiHHNT  OF  BIBTE. 

Condliator. 

CtmODbine. 

Coocnniait  )n%iiieiits  on  f&ot. 

CondiUon. 

CoiHUtioB  preoadant. 

Condiliaul  S«le. 

OONTBSSIOir. 

1.  Qbiubal  Cabu. 

a.  CoBFBSaioiiB  uSDBB  Thbut  ob  Pbibbubb. 

8.  COHFIBfllOVB  SDBBEQCXMTGT  BBTBkOIBD. 
4.   COBFESBIOBB  TO  HAOUTBATB, 

6.  CoKFBBaioitB  TO  FoucB  OmoBBB. 

6.  CosFBSBioNS  op  PsmovEBs  tbibd  joiktlt. 

oomrBBsioir  or  jimaiaiNT. 

COZTE'ISCATZON    OV    FBOFBR3*Y    m 
OUDH. 

ConfliMtioD  of  Salt. 
ConniTsnce. 

Conunt  Decree. 
CoDaeqaeatul  Belief. 


COITSIDBRATZOir, 
Conaigtiea  of  West  Indian  EsUte. 
COZTBIQITOB  JlSD  COTStSlONHa. 
CoHBolidation  of  Cl^ms. 
COHSOLIDATIOir  OF  SUITS. 
COITSPIBACT. 
i30IT8niiAE  OOTIBT. 
COWTEMPT     OF       AUTHOBETY 

PUBLIC  SEBVAUT. 
CONTEMPT  OF  CODBT. 

1.  COHTBHFTS   OBNBBAXET. 

2.  Fbhal  Codb,  b.  174. 
8.  PRHin  Code,  a.  228. 

4.    PBOCBDirBB. 

K.  S»PBOI  OK  COHTEVPE. 


ContJuuing  Bight. 
CONTBAOT. 

1.  COHBTBUOTIOH  OF   COMTBAOTB. 

2.  CoKDiTioHa  Pbbobdbht. 
8.  Pbttiti  op  Contbaot. 

4.  Befitsution  op  Cobtbact. 
6.  BocoHT  ABs  Sold  Noras. 

6.  COBTBAOrS   FOB  aOTBBHIfSBT  SEGITBITIEB    OB 

Sbabeb. 

7.  WAaEBDra  Cobtbaofb. 

8.  Aktbkatiok  of  CoBTBAtrrs. 

(o)  AUFBBATTOK  BY  PAMTT. 

(b)   AlTEBATIOB    BT    IHB    COVBI    (IlTEQUIT* 

ABLE  Cobtkaoib). 

9.  Bbsaoh  or  Coxtbact. 

10.  Law  ooTEBHiNa  Coitcbaotb. 
COinBAOr  ACTT. 

-Baa,  as. 

B.4. 

Mk  16, 16. 

SB.  ao,  91. 

B.a& 

lUiBSAL  COITTBAOEB. 
(a)  QbhBBAIiLT. 

(h)  AOAnraT  PUBUO  Poucz. 

Ic)  CoiCFoi'HDiHa  Cbwinal  Opfsmobb. 

(d)  luBOAH  Cbbbbs. 

B.  as. 

8.37. 


-  ■.«* 

-  S.43. 

-  a.  44. 
_«.61. 

-  B.68. 

-  9.60, 
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COUTBACT  ACT— DoweJiirfsrf. 

>.  68. 

8.63. 

8.68. 

B.e4. 

8.65. 


_  — a.  108. 

—  8. 178. 

8.  S8B. 

Contncton. 

Coiiti»fflotory  StotementB. 
CONTBIBUTION',  8UI*  FOB. 

1.  CO-SHAXBBB,  LUBHiITZ  ov. 

2.  VoLVBTiss  Fahoko. 

8.  PATJfKjra  op  JOWT  DKBI  BT  OM  DSBTOB, 
4.  JOIHT  Wboko-doibs. 


Conttibatory. 

coirrEBsioir. 

COBVSBTS. 

ConTeyancci  Retora  of,  by 
OOMVXCnOIT. 
Cooch  Behai. 
Co-pucoiere. 
Co-jtitcMen,  Content  of. 
Co-priaoner,  Eridenee  of. 
Copiei  of  Docnmenti. 
Cop;  of  copy  of  Document. 
Copy  of  Decroo  or  Jndgment. 
COPYHIGHT. 
Copyright  Acta 


Coroner*!  Act. 
Caroner'i  Inqneat. 
Carpontion. 
Corpus  Delicti. 
CO-BHABEBS. 

1.  OflxxBu  BiQHifl  HI  JoiHT  ^oMffirr. 

2.  EnoTMBUT  or  Joan  Pbofbbts. 

(a)  CCSTITlXKni. 


CO-BHABEB8— cDMO/odiif. 

SGBBcnoR  ot  BTHjiDtxaB. 
ExoLBsryi  PoBBBBSioK   op   Po«noM  o» 
Joint  Pbobbbte. 
(lO  Lbabbb  bt  ohe  Co-shabib. 

S.  SmiTS  BY  CO-SOASBBB  WrTH  BBBVBCT  TO  TEB 

Jonn  pBOPBSTTi 
(a)  PoaBEsaioN. 

(bj   HiaOBLLAHBODS   SCJTH. 

(a)  Ejectmbitt. 
id)  Kabitkiaib. 
(e)  Bbht. 

</)   EKBAXOBltSlTT  D]#  BBH«. 

OOBTa 

1.  Sfbdux  Cabbb. 

Abaxbs  SiriT  OB  Afpbal. 
AoooDKT,  Suit  tob. 
AnxiBAi/rT  OB  Viob-Adkibaltt. 

Attobhby  AK3)  Ckoht. 

BoMBAE  MntoBB  Aor,  XX  o>  1861. 
Cbbtifioatb  [tNDBB  Aoi  XL  OB  IBGS. 

COLLBOTOB. 

CovFAHiBfl  Act  (VI  ov  18SI). 

Co-shabbbb. 

Dbvbhdantb. 

SbbOB  OB  MlSIAKB. 

Fbaud. 

Fbehb  Suit  wbonqly  broitqht. 

GorBBimzBT. 

QBoimsB  01  Apfbal. 

6i7ABDUir. 

iNDBlOnTS. 

Ibtbbfbbasbb  Suit. 

jcmbwowoh. 
Labslobs  abs  Tbnaot. 
Lbttbbb  ov  AmnsiBTBATioit. 
LrnaAiiON  rmTBDESBAKT, 

MlBJOIKSBB. 
MOBTQASB. 

Omoux  Abbiqmbb. 

Pabtibb. 

Pabtition. 

PABTBllBaKIP. 

PAz3i8in  ami,  abs  PATitziit  ofn  ov>  CduSt. 

PtAnmWB. 

Plbab  TAEKit  orrr  Ob  timb. 

pBBUlCtKABT  IsBtTB. 

pBismra  amB  TEiKBtiTioSB. 

Fbobatb. 

Bhfkbbbob  to  High  Cddbt. 

Bbmahd. 

Bbsfobsbbt. 

Sbbtiob  Ox  Stnaconre  bt  Kibtakb. 

SvAUi  Cacbb  Cobbt  Sttitb. 

Spbcial  Appbau 

Stat  ov  BzBomnoH. 

Sdit  OB  Atpbaii  amt  fabtlt  dIcbbbd. 

Sukmabt  Svit  bob  PoflSBBBiOH. 

Xbndbb. 


Tbabbvbb  01  Cabe  on  Boabd, 
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COSTS— «OMl«<bii. 


TiHTAMON   OP  SDTT. 
TeDDOB  AITB  FraOHiBBB. 
VbXATIOITB  LlTIBiTlOlT. 

Will. 

WrtHDBAWAL  OB  Suit. 
a.  CoaiB  OUT  01  EBTiTi. 

8.   DmBBBT  OH  C08TB. 
4.   SOAIB   Of   COBTB. 

e.  TiXAiiOH  0»  Costs. 
COTTON  rEATIDS  At?P. 
COTTOTT  FBAOTJS  BBQtJLATIOH. 

COtTHTERFBITINa  COEH". 

COXmTEKFSTEIJSa        QOVEttNMEHT 

STA3CF. 
COTTBT,  KBAKTEfQ  OP. 
COUBT  OP  WAHDa 
COTTRT  OP  WABDS  ACT. 
COtTET  PEES. 
COUBT  PBBB  ACT,  1870. 

-  s.  B,   ■ 

BB.  5, 7,  and  IS.  . 

^  B.6. 

■.7. 


Cotuini. 

Coveiuuit. 

COVIOTAHT  BTTNTiriH'G  WTPH  l.AinX 

COTEHATTT  TO  BiilNJil'W. 

CoTertnre,  Flea  of. 

Cow,  Deflnition  of. 

Co-widnin. 

Cmb*. 

Creditor, 

Cnrnstion. 

CBIMIZTAIi  BEBACH  OP  COMTBApT. 

CBIMnTAL  BHKACH  OP  TRUST. 

Cnminal  Cue. 

Crinunal  Court. 

Criminil  Force. 

CBiMHTAi.  rrrmciDATioiir. 

CBIMINAIi  jnSAPPBOPBIATIOK. 

CrinunJ  Procedure  Code,  1B82. 

Criminftl  Prowdnre  Code,  1M3,  Amendment  A«te. 

CHIMnrAL  PROCBDUBB  CODIS. 

B.46. 

B.108. 

—  0.164. 

a.  17a 


-  8.264. 
.  a.  878. 


-B.81. 

-  Mb.I.«rtL 

-  Bcb.  ^  RTts.  4  Rnd  S. 

-  Bcb.  I,  wrt  6. 

-  Boh.  I,  »rt.  7. 
~  ech.I.art.& 

-  aob.  I,  »rt  11. 

-  aob.  I,  art  19. 

-  eolk.  n,  art.  L 

-  scb.^aTt.6. 


-  ooh.  n,  art.  10. 
~  Boh.  H,  art.  11. 


-Bdh.U,tat.  17. 


Comt  Veta  Act  Amendment  Act. 
Conrti  (Colixii^)  Jniu^ctioQ  Act,  187fc 


Bfc  340,841. 

'  B.84a. 

-  B.847. 
~  B.8B0. 
-«.SB1. 
~  a  860. 

-  B&  867, 86a 

-  B.S74. 

-  8.876. 

-  8.880. 
'  8.408L 
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CBDcnrAL  psocEEDnroa. 

ORmjNAI.  TBEBPABS, 

Crops. 

CroM-appetJ. 

Crtwsppealt. 

CrOM'CMeB  tried  togetlwr. 

CrcM^lum. 


CBOWir  DXBTS. 

Cmeltf. 

Crnelty  to  Anisuls. 

CULPAHLH  HOUIGIDE. 

CnltiTHtoT, 

CwnoUtiTe  Sentence, 

Cantor. 

CUBTODT  OF  OBILDBS 

Cnftody  ot  Wile. 

ousToac 

Cutchi  Uemons. 
Cypne  Perliomftiioe. 
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THE  HIGH  COURT  EBP0ET8, 
1862-1900, 

ARD  or 

THE  PRIVY  COUNCIL  REPORTS  OF  APPEALS  FROM  INDIA. 

188&-1900. 


ABAXlDOHnCBST,  THOTIOB  OF— 

8tt  Ikbubuoi— Maxiss  Ihittbahox. 

[6  B.  L.  EL,  818i  oa  appeal 

7  B.  L IL,  847 

Bonrke,  O.  O,  881 

iiiid.;riir^ir.s,4oe 
ABAXTDamaaiT  of  childbiin. 

-  f«xi;  Code,  ,.  8ir.~S.  817  of  tha 


F«iwl  Code  wu  intMided  to  pteveiit  the  BtMndoniDent 
of  deKrtion  by  a  pwent  oi  hi*  or  her  children  of 
tender  jewi  in  inch  &  manner  th»t  the  children,  not 
being  mble  to  talis  cue  of  theniielTBi,  m&j'  run  the 
rlfli  of  dying  or  b^ig  injured.  In  thb  k attib  or 
Fxuiri  Huuxi  '  .         .  16  W.  B^  Cr^  IS 

a P«wl  Code  fAet  XLVofia6QJ,t. 

B17 — Sxpoiure  of  eHild — Facit  co»ttitutiiiff  the 
offeaet  deflaei — Ciild  Itft  i»  akargt  qf  a  Iliad 
mMMH  a»d  dtitrted.—A.  troman  who  wu  the 
mother  of  an  ill^timate  child,  aged  at  the  time 
aboot  Ki  Dionthi,  left  the  child  in  char^  of  a  hlind 
woman  in  whow  company  she  wai,  aaying  that  she 
WM  gnng  to  get  food  and  woold  return  ihortly. 
She  went  away  to  another  Tillage,  and  did  not  return. 
Apparently  ihe  never  intended  to  return.  Upon 
tbeie  fact*  it  wa«  \eld  by  Bliib  and  Aievax,  JJ. 
IdUmatieatt  Ehox,  J.),  that  the  mother  of  the  child 
Mold  not  properly  be  convicted  of  the  offence  defined 
by  a.  S17  <d  the  Fenai  Code.  Qdsbx-Ekfbbbb  c. 
MIXCHIA         .  .     I.  Ij.  IL,  18  AIL,  834 

ABANDONXmUT  OF  FABT  OF  CI.AIU. 

8m  Cash  rin>iB  BxLn^nnHiiBVT  ov,  ob 

ovoBioR  TO  am  vob,  voxiiok  os  ouim. 

ASAxnaasxssT  of  TENUBE, 

j8m  Cabu  nBsn  LARDtoBS  Aim  TiVAvr 
— ABAinwamHT.BBLiiTqinsHifBHT,  abs 

8VBB1BDBB  OB  TUDBB. 

Sm  Caibb  ONfiBB  BisKT  or  Oocopabcx — 
TBABcna  or  Bisar. 


ABAOTBIOINT  OF  AFFXAIi. 

Set  Cases  ithbbk  Abatbhbet  or  Sun— 

Appbau. 
See  Atfbal  nr  CannSAE  Ca8ei— Phao- 

TIOB  AHD  FsOOBSintB. 

[LZhB^aBom^SM 
1  Ii.  R^  10  Bom.,  714 
See  CoiTI— Abasbd  Svit  ok  Appeal. 

[L  L.  a,  e  Calo.,  440 

ABATEMENT  OF  FBOSECDTIOIT. 

AdoltaTj— Death    of   Stieband.~'Th» 

death  of  the  haiband  does  not  neoeMarily  put  an 
end  to  a  prowention  for  adultery  nnder  ■.  ^7  of  the 
Penal  Coda.    ABomrxoira      .     4  Had,  Ap,  66 

ABA^QUEIIT  OF  BTingT, 

1. Oroand   of    Abatement— 

CaoBea  beyond  QODtrol— .^cf  X  iff  1859, 
*.  18.— The  real  meaning  of  k  13,  Act  X  of  18E»,  i> 
that  the  groundi  for  which  an  abatement  of  rent 
may  be  cUimed  by  a  raiyat  mnit  have  reiulted  from 
esoHi  beyond  bit  controL  HnaiooB  Ali  d.  Uaxtbt 
[UW.R,381 

Hlhaiim—Aet 
I     VIII   qf  18S9. 

for  arreari  of  real.— 

Bent  of  a  talukh  may  be  alwted  If  a  portion  of  the 
talukh  be  wa»hed  away.  Independently  of  b.  18,  Act 
X  of  1869,  a  rait  for  abatement  of  rent  will  lie  by  a 
talukhdar  on  the  ground  that  part  of  the  talukh  hai 
been  waihed  away.  A  deduction  may  be  made  oq 
>acb  ground  in  a  «nit  for  arreari  of  rent.  Anna- 
OODEBM  (r.3HOBoo9HEB  Baxa  Daebb  .  Marsh^  668 
Sati  v.  Obboi  Nath  Bobe  2  W.  B.,  Aot  X,  27 

a. Omu 

probaadi. — The  oam  liei  on  the  defendant  in  a  >ult 
for  arrean  of  rent  of  proriug  to  what  dedaction  he  ii 
entitled,  and  of  showing  predtely  what  landi  have 
^nppeared.     Bati  v,  Obboz  Nath  Bobb 

Ca  W.  B,  Aet  X,  87 
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DIOSST  OT  0A8ES. 


ABATHUZirr  OV  SSNT—eoutinmtd. 

-  DUuvlon— Bw*( 


Ehazittoolab  v.  Elasbbcebb 

[W.  B,  186^  Act  X,  4a 

6. Cnwg    ^ 

action. — Wben  a  dilaibn  taJcei  plftoo,  a  right  <d 
■nit  to  obtain  an  abatement  of  jnmma  accraM  from 
the  time  when  the  plaintiff  ia  compelled  to  pay  the 
rent  named  in  big  pottah  vithout  the  'allowance  of 
the  abatement  olfumed  bv  him.  Babkit  v.  Abdool 
Au        .        .        .       W.  B^  1864,  Aet  X,  64 

6. Tatuii 

ertaled  btfort  1790. — Qikire.— Wbethar  the  pro- 
prietor of  a  talukh  created  before  the  Pemianent 
Settlement  can  clum  abatement  of  rent  on  the 
sroimd  of  dilation,  Btu  Chttss  Besaok  «.  Luoib 
116  W.  B,  879 


7.- 


-JToif 


ef  rigl>i  to  dtdiiefio»,^la  a  aait  for  .^ . 

rent  of  land  adjacent  to  •  river  where  defendant 
claim*  deduction  on  arcount  of  dilnvion,  and  it  ii 
found  that  the  agreement  under  wbii^  he  holdi 
reqaire>  meatnremeiit  to  be  made  once  in  three  yeari, 
no  account  being  talien  of  accretion  or  deeietian 
occurring  irithin  that  period :  if  the  tenant  hai 
waived  hii  right  of  meaanrement  and  bai  held  over, 
it  muBt  be  prcinmed  that  he  elect*  to  oontinne  to 
hold  at  the  game  jumma  aa  before,  and  bii  claim  to 
deduction  cinnot  be  allowed.  Skibto  Kixeub 
FuxuuHicK  «.  B^KsaDir  Caxruirau 

[2i  W.  R,  8S6 

- Kabm- 


liat — Salt  hg  Unant  of  jtu  tettmrt — Sat*  agai»^ 
pvrchaier. — In  a  nit  agunit  the  pnrchaaer  at  an 
anctioD  aale  of  a  tennre  under  a  kabuliat,  by  which 
tt  wai  agreed  that  the  former  tenant  abouM  not  be 
entitled  to  abatement  of  rent  on  any  ground  and 
•houid  be  liable  for  tnteteit  at  a  particnW  rato  for 
all  acrcari  of  rent,  the  defendant  pleaded  that  ai 
auction  purcliaaer  be  woa  not  bonnd  by  the  term*  of 
the  kabnliat ;  that  be  waa  entitled  to  abatement'on 
the  ground  of  diluviou  of  portion  of  the  demiaed 
landa,  and  only  hound  to  pay  intereit  at  a  reaaonable 
rate  upon  aircari  of  rent.  Meld,  that  defendant  irai 
bound  by  tbe  terms  of  the  kabnliat  entered  into  by 
bia  predeceiaoT.  Ibhab  Chubssb  Cbowiihbi  v. 
CQimssB  Eaitt  Box  .        .  13  C.  li.  B.,  56 


feru  a/  Unamt,  Right  ef,  to  abatemt»t.—k  ten- 
ant haa  a  right  to,  and  can  cMm  an  abatement  of 
rent  where  tbe  area  of  the  land,  the  aubject  of  his 
tennre,  baa  been  diminiihed  by  dilnvion,  and  inch 
right  paaae*  to  a  purchaaer  on  a  mle  of 'the  tenure. 
Proitinno  Moget  Douee  T.  Doya  Xogee  Bonn,  22 
W.  S;  37S,  diBtinguiahed.  Eali  Pbasabba  Rai  t. 
Dhakavjai  Ohoib  .  I.  Ii.  B.,  U  OaIc,  626 


la- 


B*»ffml 


Act  rUl  of  1689,  «.  1B.~A  raiy at  mnoot  ma  tit 


ABATEMENT  OT  BUKV—eoidimuttL 


deacription  and  with  rimilar'  advantage*  held  by 
raiyata  of  the  aame  claaa  in  tbe  vicinity.  Bengal  Act 
VIII   of   1869,  a    16,  refera    to  an  altention    of 


in  tbe  length  of  the  mcaanriug  pole  in  nie 
at  difCerent  pertodi.  BABim  Mfxci.8  c.  Sbib 
Eoouabbb  Bvbvosbb         .         .   SI  W.  R,  404 

PUIAB  CHUBDEB  BABUJBI  tl.  OUUB  SlBSAB 

[25  W.  B,  88 


11, Damage  to  lAad 

by  Cytslon*— Bi>*(  of  undtr-tgaanf  to  get  irmit- 
lion  of  rtnt. — A  Jandliird  receiving  remiiDon  from 
Oovemment  on  acoouut  of  damage  done  to  bia  citato 
by  a  cyclone  ia  not  on  that  account  bonnd  to  allow  a 
lemialion  to  hii  ander-tenantl,  unlea*  be  received 
the  (tffiner  on  the  ondentanding  or  agreement  that 
he  wonld  allow  it  in  turn.  Ooluoe  CHrHniR 
MxTSa  V.  Pabbittti  Cbukk  Dabb    IG  W.  B.,  187 

12. ■■ — Luid  lesa  than 

stated  In  leaw— JDwree  apportioiiing  rent,  «■ 
itrtad  in  a  moknrari  Itaie,  to  tkt  land  tramftr- 
red-'Lettee  gtUiag  potitfion  of  leu  land  than 
ttated  in  lean-~Aet  XI  of  18S9,  t.  64-BigAt  of 
leitee  to  ahaietmni  of  rent. — A  decree  bad  determined 
that  Unda  leaied  in  mokurari  to  a  le**ae,  with  a  fixed 
rent  thereon,  were  leia  in  extent  than  they  were  apeci- 
fied  to  be  in  the  pottaha  that  oompriaed  tJiem,  the  le«- 
aora  net  having  title  to  tbe  whole  ;  and  the  Inaern  bad 
obtaiBcd  poaaearion  of  tbeleaa  eetato: — Seid,  thtt  the 
leatee  wai  entitled  to  a  correaponding  abatement  of  tbe 
rent  reterved.  The  revenue- paying  mcbal,  within 
which  were  the  lands  aubjoot  to  the  mokurari,  luoh 
land*  bring  aborea  of  mouzsha  therein,  wai  afterwarda 
■old  for  arreara,  under  Act  XI  of  18E9.  The  pnr- 
chaaer  at  that  nle  waa  mcd  by  the  mokmaridar  to 
make  good  her  incumbrance  under  i.  C4  of  the  Aot. 
The  leaae  wM  maintained  bv  the  decree  that  followed, 
but  only  aa  to  part  of  toe  ihitret  apedfled  in  the 
pott^,  and  the  letKe  obtained  potaemion  of  that 
part  only.  In  thia  anit  for  meane  prolita  brought  by 
the  leaaee  agaioat  the  purchaaer'a  hdr,  who  filed  a 
eroia  «uit  againat  ber  for  rent,  it  waa  held  that,  lit 
tbe  leaioe  had  not  proved  that  abe,  having  hod  poiaei. 
lion  under  the  Icaeri,  bad  been  diipoHeaaed  bf  the 
purchaaer,  there  bad  not  been  an  eviction  in  the 
proper  aenie  of  the  word.  But  when,  in  her  tait  for 
potaeaaion,  part  only  wai  decreed  to  hw,  and  ibe  waa 
precluded  by  the  rceolt  from  getting  a  aubftantial 
part,  her  postion  wai  tbe  tame  aa  if  abe  had  been 
evicted.  8he,  tberef'>re,  had  the  Mine  equity  for  an 
apportionment,  aa  if  abe  luul  been  evicted.  On  the 
facta  it  waa  rightly  fottud  by  the  fint  Court  that  the 
leaaef  were  not  tnken  with  knowledge  on  the  part 
of  tiie  lewee  that  tbe  title  waa  a  doubtful   one. 

iMAiuAHSi  Baami  v.  Kamluwabi  PiaaHAv 

n.  U  B„  31  Calcu,  1005 
L,B,aiI.A,U8 


lizcdbyGoOt^Ic 


DIQBST  OF  CASES. 


(    8    ) 


ASATBXtBNT  OF  BUST-eoMnmed. 

** Srror  In  mea. 

«ur«nuint  of  lAnd—Land  Jinmd  to  be  Iti*  than 
Hated.— A  leaw  prodding  for  enbrnDcement  if  tba 
1«nd,  «e  fonnd  on  Die«arement  to  eicwd  the 
qnijiMy  etated  in  tha  leue,  does  not  neceMwily 
Kiye  the  nght  to  tUte  U  the  Undi  ue  found  to  bi 
leM  than  that  atatad  In  the  leaM.  Rah  £aht 
Chowshbx  «.  BmuBDv  Cbvhdbb  Qon 

[9  W.  B,  Aet  X,  71 


14.- 


■    Co«- 


land  ma  found  to  be 

Icaa  than  146  \Agbas,  y«t  U  nt  bald  that  if  defend- 
ant came  to  be  Id  poaaeaaoD  of  that  !«>  qnantity 
by  hia  own  defsnlt,  and  not  that  of  the  laawr,  tha 
DMce  &ot  d  defendant  having  becu  in  pt^Mtfon  of 
Um  than  14G  bigbaa  troold  not  entitle  bin  to  an 
khatMoent.  Sukuaie  Bou  v.  &BAicaBA)n>  Mittbb 
[17  W.  E,  418 


Aaoia^  paid  no  rtnt-mngal  Act  VIII  of  1869, 
*■  ^?-—A  '•'y*  "'w  •«■  lield  bia  land  f ora  f ew  moatha. 


meni,  la  Mia  man  tbe  quanUty  mentioned  in  his 
pottah.  BfiOJoviTH  EooHDOO  Cbowdbt  v.  Uhaht 
Bah  Dctx     .        ,        .        .      ,17  W.  B,  449 

1&  — —       " JDanpnaemt- 


atioa  as  to  ciiuuititr  of  UiuL-^ln  a  tait 

patnidar  to  recover  rent  in  accwdanoe  with  the 
terma  of  a  dar-patni  leaaa,  the  defendant  claimed  an 
abateoMUt  of  bia  patni  rent  on  the  gronnd  that  his 
predeosMor  had  obtained  each  abatement  in  a  pre- 
Tiona  rent  rait,  in  whiob  it  appeared  that  the  l^r'i 
ahare  waa  alightly  Imb  than  what  waa  described  in 
the  Uaae.  Seld  that,  nnlGes  the  defendant  could 
diow  that  he  bad  been  damaged  by  the  plwntill'a 
mis^ipreaenlation  a>  to  the  estent  of  his  share,  he 
could  not  be  relieved  from  his  contract,  in  this  form 
of  aoit  at  leaat.  Gottb  Mohuk  Eo¥  e.  Bajwa 
KoKDH  SiNOH  .    81  W.  E,  872 


IT.  - 


Datav 

■11^.— In  1869  G  entered  into  negotiations  with 
respect  to  the  purchaae  of  a  certain  talukh  at  a  premium 
of  B42,411  aod  an  annual  rent  of  Il46,t>;0,  and  in 
January  1880  he  signed  a  sale-bond  which  contained 
an  ennmeratioQ  of  the  monuhs  pnrchaaed,  the  actual 
sale  being  completed  on  the  8nd  Jane  following. 
Until  hii  death  in  December  1881  he  paid  the  rtipn- 
lated  rent  according  to  the  term*  of  the  deed.     Sab- 


mialed  aa  to  the  amoant  of  rent  payable  by  the 
nnder  tenanta.  Held  (atBrming  the  dedaion  of  the 
High  Court  of  CalcutU)  that  anSer  the  circumataneea 
the  suit  conld  n(*  be  maintdned.  Dabivbta 
Debbia  v.  NixHOBBi  SiHOH  Dko  6  O.  lb  B..  466 


ABATHHJINT  OP  KBSNT—eontiiMed. 

plaintiff  patnidar  anea  for  an  abatement  of  rent,  on 
the  ground  of  fraud  caased  by  the  concealment  from 
hira  of  the  eiiatence  of  an  intermediate  tenureeretted 
by  the  aemindac.  CI.  8,  s.  23  of  that  Art,  U  wide 
enoagh  to  admit  of  aaeh  a  suit  being  tried  by  Uia 
Bevenoe  Courts.  Bhokoo»  Au  d,  Umol*  Ahsma 
[SW.B.,50t 


0/  right  to  at—i  landt  itt  te»*n.~A  suit  in  which 
the  plaintiS  allege*  that  rent  was  wrongly  aaaaMed 
on  him  ttg  lands  not  covered  by  bia  pottah,  and 
contends  that  in  assasung  his  rent  these  lands  should 
be  included,  ia  not  in  the  nature  of  a  snit  for 
abatement  of  rent.  Obhoi  Qobuio  Chowbhbv  b 
Swf" 8  W.  R,  eis 

**  ■ Br«aoh  of  Oon- 

traot— .TanWi'aMofl  of  Civil  Cot^ri.-la  a  suit  for 

damagea  by  a  lessee,  where  the  plaint  showa  a  dia- 
tinot  prayer  for  abatement  of  rent,  and  also  acta 
forth  aa  the  main  ground  of  the  suit  a  ftsndalent 
breach  of  contract  by  miarepreaentation  and  refuaal 
rf  deduotion  and  refiind  stipulated  for,  bo  mncb  of 
the  olaim  aa  refers  to  abatement  is,  by  cl.  8, 
a.  28,  A(A  X  of  1SS9,  beyond  the  juriadiction  of 
the  Ciril  Court ;  but  the  lait  of  the  suit  is  properly 
cognizable  by  aaeh  Conit.  NnJCOBX  SmoH  v.  Ibsob 
Chvissb  Qaowj  .        .        .        .  8  W.  R.,  88 


8L  - 


—  Beduotloii     of 

rent  payable  by  landlord  to  Oovernment— 
Aet  JX  of  J859,  tt.  17  and  IS.-Sa.  17  and  18 
were  passed  for  tha  beoefit  of  the  raiyat,  and  not  for 
the  protection  of  the  zemindar.  S.  18  was  in- 
tended to  give  the  raiyat  a  right  to  abatement  in  cer- 
tain casee,  bat  not  to  protect  the  lemindar  from 
liability  to  make  abatement  in  any  other  otM.  Id 
a  suit  for  abatement  of  rent  on  the  ground  that 
the  jamma  payable  to  Oovernment  had  been 
reduced  upon  condition  that  the  rents  of  the 
raiyata  should  be  reduued  in  a  lite  proportion,— HbW 
that  the  rigbt  to  abatement  applies  only  to  the  caaa 
of  rents  of  nhicb  the  amonnt  bad  been  fixed  before 
tha  jumma  was  reduced  by  Government,  and  not  to 
rents  fixed  by  pottaha  or  kabnliats  entered  into 
subsequently.  Sukhawatooliab  o,  Ptrrsoo  GIol- 
DAB      ...        .       1  Ind.  Jut,  O.  S,  7 

aa.  — r-, , ~  ZiOH  of  portion  ' 

of  land— £ih/  /or  declaration  of  liabilitg  to  pau 
Umi  Ttnt—EciiHtable  rtli^.—A  suit  by  a  tenant 
against  hia  original  [essora  for  a  declaration  that  ha 
ia  not  liable  to  pay  them  the  whole  rent  payable 
nnder  bis  pottah  in  consequence  of  a  third  person 
having,  aubsequently  to  the  grant  of  such  pottah, 
by  suit  eetabliahed  a  ri^t  to  a  share  of  the  rent,  ia 
not  a  Buit  for  abatement  of  rent.  Bnt  where,  under 
anch  drcnmataneea,  the  tenant  is  holding  more  laud 
than  is  covered  by  bis  pottah,  it  ia  not  necessary  tiiat 
hia  landlords,  if  deairoui  of  enhandng  the  rent,  should 
be  referred  to  a  separate  anit  for  that  purpose.  Tha 
suit  of  the  tenant  being  for  equitable  relief,  tha 
clwm  of  the  landlorda  mast  ba  taken  into  convdera- 
tian  in   detamuuiag  what  ralial  th«   plaintiA  is 


lizcdbyGoOt^Ic 


DIGEST  OF  C19ES. 


<    8    ) 


ABATinCEEHT  OS  BENT-confiBMd. 

antUled    to   ofattUD.  '    CBAaDKOHI    DtBT    v.    LOEI 

Kath  Cbittbbjbb      .        .         eC.Ii.Bq  4S^ 


38.- 


-  Land  taken  for 


public  purpoBea — Suit  to  reeover  t\art  ofmonty 
takttt  as  cotnpenaaliOB  for  laud. — In  %  Buit  bi 
recover  the  prapartion  of  money  pud  into  Court  sa 
odDpeniation  for  land  t&ken  for.  a  iimir»;,  to  whlcli 
the  pUintiiF,  t,  dar-patuidar,  may  be  entitled,  sad  in 
whioli  auit  the  zemindar  and  patnidar  are  dafend- 
ants,  the  plaintiff  cannot  clum  abatement  ot  lent 
under  Act  X  of  1669,  ■.  18,  lince  anch  a  claim 
it  cognizable  only  in  a  ioit  imtitated  under  that 
Aot.  Gki&soH  Srviai  &  Co.  «.  Uohiitib  Ceimd 
[Bi;arslL,490 

24. Claim  to  deduc- 
tion from  rent.— A  claim  for  rent  being  a  recurring 
cause  of  action,  ■  tenant  is  entitled  to  tet  np  against 
it  for  any  particular  year  any  riglit  wbicb  he  bad 
to  a  dedoction  or  abatement,  notwitbatanding  tbat 
lie  has  paid  full  rent  for  several  previaus  years. 
'Wben  land  is  taken  away  for  railffay  purposea, 
and  compensation  made,  whicb  is  divided  between 
the  xcmindar  and  those  holding  nnder  bim,  an; 
deduction  of  rent  claimed. from  tbe  Mmindar  mnst 
be  reckoned  with  reference,  not  to  the  gross  amonnt 
of  coDipensation,  but  to  the  proportion  which  passed 
into  bis  hands.  Mobatab  I^ahs  c.  CHrrrao 
'  Cooiuui  BaiB          .        .         16  W.  B.,  301 


ABATEIUHKT  OF  JLSJStT — eomtinued. 

the  whole  area  demited,  not  by  natnnl  causes,  bat 

by  vit  ai^or,  tbe  ijaradai  was  entitled  to  a  dednc- 
tiou  from  the  rent,  on  bis  showing  tbat  there  were 
tenants  of  hie  on  the  land  vbo,  before  the  land  was 
taken  by  OovcrDmeut,  paid  rent  to  turn  wbiuli  they 
hadnow  o«a«edtopay.  Watsom  ji  Co.  v.  Nistabini 
Gdfta  .        .    LLB.,  lOCalo.,644 


of  aet-off  iu  respect  of  land  biken  np  by  Gore 

tar  tbe  purpcaM  of  m  road.      Dibk  DyaIi  Lali.  c. 

Thuxboo  KooKVAB  .    6  W.  B.,  Aot  X,  34 


2a  - 


tedingt  under 


25.  - 


In  aiuittoi  rent 


by  a  lemindar  ag^nst  a  patnidar,  the  latter  clumed 
abatement  of  tbe  rent  on  the  ground  that  part  of  tbe 
land  Inclnded  in  the  patni  tenvre  bad  been  acquired 
by  the  Government  foi  public  purposes.  The  kabu- 
liat  executed  by  the  patnidar  contained  a  proviwon 
to  the  effect  that,  if  any  of  the  land  settled  Bbould  be 
t«ken  np  by  Government  for  public  purposes,  tbe 
zemindar  and  tbe  patnidar  should  divide  and  take 
in  equal  shares  tbe  compensation  money,  and  a 
further  provimon  to  the  effect  tbat  the  patnidar 
sboald  "make  no  objec^n  on  the  score  of  diluvion 
or  any  other  canso  to  pay  the  rent  died  or  roserred 
by  this  kabuliat."  Seld  that  tbe  patnidar  was 
entitled  to  abatement  of  the  rent     UuA  Suhkvb 

SlBIAB  T.  TaBINI  CHirNSEB 

[I.  L.  B.,  B  Calo.,  571: 11 C.  Ii.  B.,  866 

36. ■ Xjara  Settlement 

•^Deduction  from  fis«*.— An  ijaradar  took  on  lease 
certain  lands,  giving  a  kabulUt  which  oontaincd  the 
fiJlowing  clause :— "  In  regard  to  the  aforesaid  rent 
we  take  upon  ourselvea  the  risk  of  flood  and  drought, 
of  death  and  flight,  of  alluvion  and  diluvion,  of 
profit  and  loss.  In  no  case  shall  we  be  able  to  claim 
a    reduction   in   tbe   rent,   nor  will   it   be   open   to 

Kiu  to  demand  moro  on  acconnt  of  allnvion,  etc." 
uring  tbe  lease  part  of  these  lands'were  taken  np 
by  Government  for  the  purpoie  of  a  railway,  and 
compensation  was  paid  to  tbe  lessor  therefor.  The 
ijaradar  claimed  to  make  a  dcdoction  from  bis  rent 
for  the  land  taken  away  from  bim.  Bild  tbat  such 
a  claim  did  not  come  nnder  the  meaning  of  the 
word  "abatement  "  as  used  in  tbe  rent  law,  nor  was  ! 
it  intended  by  the  parties  to  be  within  the  clause 
ot  th«  lease,  but  the  land  having  been  taken  from 


Land  Acquiiilion  Act,  1870—Pmrckate  at  tale 
for  arreare  of  nut— Sena.  Reg.  VIII  of  1819.— 
Portion  of  certain  land  held  under  a  patni-  having 
been  taken  up  by  the  Government  for  pnbHc  pur- 
poses under  the  Land  Acquidtion  Act,  the  zemindar 
declared  bis  intentbn  of  granting  no  abatement  of 
rent,  and  acting  upon  this  declaration  tbe  patni- 
dar was  allowed  to  appropriate  tbe  whole  of  the  com- 
pensation. The  patni  was  subsequently  sold  under 
Kcgalation  VIII  ot  X8t9,  with  notice  of  tbe  amount 
of  tbe  original  rent,  and  the  purchaser  now  sued  for 
abatement  of  tbat  rent.  He  did  not  allege  tbat  he 
bad  no  notice  of  the  proceedings  under  tho  Land 
Acquisition  Act.  Held  tlut  tho  plaintiff  must  be 
presumed  to  have  had  notice  of  these  proceedings, 
and  that  it  was  therefore  incumbent  upon  bim  to 
have  made  inquiry  regarding  tbe  position  of  the 
patni,  and  that  under  the  circumstanocs  he  was 
not  entitled  to  tbe  abatement  sought  for.  Fbabi 
HORUS  Hueibiib  v.  Avdhibaj  Astab  Ceskd 
[10  C,  L.  B.,  636 

30. Prerionfl  salt 

for  abatement,  eSbst  of— Oniu  probandi.— 
There  is  no  provision  in-  the  Bent  Law  prescribing 
tliat  suits  for  enhancement  or  abatement  shall  not  be 
brought  within  a  certain  period  after  the  determinn- 
tion  of  a  umilar  suit  on  the  same  grounds.  And 
there  is  no  .provision  throwing  upon  a  plaintiff  in  a 
suit  for  abatement  of  rent  the  boiden  of  proof  that 
there  has  been  some  change  in  circumstances  since 
a  decision  in  a  previous  similar  s  " 
Cbesi  «,  NuKHOo  Bo 

80. 

ment— "  Otherieiie  varg  "  the  rent. — The  word* 
"  otherwise  vary "  in  s,  153,  Act  X  ot  1B69,  are 
meant  to  include  abatement  clumablc  by  the  ryot  i 
and  this  reservation  is  made  in  respect  of  questions 
of  right  to  vary  the  rent,  whether  railed  by  the 
landlord  or  by  tbe  tenant.  Anitiid  CaunDBB 
DsaHBB  s.  Ndbocoouab  Chattehjeb 

[8  W.  B.,  182 


-  Claim  to  abate- 


31.- 


-  Bight  to  sue— Patnidar.— 4 


patnidar  <sn  sue  for  aliatement  of  rent  nnder  the 
Kent  Act,  1850.  Pbosdmomotbe  Dossbb  d.  Soonddr 
CoouABHE  Ubbia  .  .  2  W.  B,  Aot  X,  80 
Han  GcBOBiNBB  Dabbba  d.  KHrmrB  Chtjndbb 
OaoBB  .  .        .       2  W.  Bw,  Aot  X,  47 
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DIGEST  OF  CASES. 


ASATBKENT  OF  BENT— MufMMi. 

sa z*,- 

Mi—Act  X  of  1859,  t.  S3.— A  patnidar,  or  any  other 
IcMe-holdcT,  nwy  Ijring  a  gait  Kgaimt  the  lemind&r 
for    alntement    of    rent,    under  ■.    S3,  Act   X  of 

1859.        BlHMABAYAH     U^NIBJBE'  0.    JlSAEBIBHNA 

HooKiBJBB       .  B.  Ii.  B.,  Sup.  Vol.,  70 

HOBOKIBHBH  UmEBJEI  V.    JOIEISHIN    MoOEEHIBa 

[iw.  E^aee 


8&  - 


—  Hovrlad^r. — A 


84.- 


Tenant  with- 
out right  of  oeeapaaay—Aet  X  of  1859, 1. 18. 
— A  teiutnt  not  hsTing  a  right  of  occupancy  ia  not 
entitled  to  an  abatement  of  rent  nnder  Act  X  of  1SB9, 
».  18.      KOBOSBBF  CBimilBB  SiBCAB  f.  Lalia  Sbeb 

Lou^ lCer8lL,aa6 


~  TTndBr-te 


anta—Act  X  cf  1859,  ..  33,  el.  a-IUtgal 
tion  of  nni.-O.  B,  a.  23,  Act  X  of  looy, 
relating  to  the  illegal  exaction  of  rent,  was  not  limited 
to  BDito  at  the  inatAnce  of  the  Tai^at,bnt  applied  to 
anj  nnder-teoanl.  Qof  AL  Padl  CaowsBY  v.  Ubibh 
Chitbdbb  PARBKr     .        .        .     14  W,  B4  268 

86. Porm  of  Suit— Ad  X  0/  1SB9, 

I.  S8-Juritdieiio»  of  Civil  CoKrt.~A  obtained 
from  B  a  patni  lease,  (Thereby  it  was  agreed  that 
A  ibonld  prepare  a  hoatabad  (rent  roll) ;  ttiat  if 
it  should  appear  that  there  waa  any  deficiency  in 
the  jumma  stated  in  the  pottah,  the  coAeei  jumma 
■bonld  be  ascertuned  as  therdn  provided ;  and  that 
the  rent  should  be  made  np  to  ^  by  S,  and  £ 
ahonld  retnm  a  proportionate  amoant  of  the  con- 
uderation-monef.  A  sncd  S  for  an  atmtement  of 
tent,  for  a  refund  of  rett  paid  in  eiceas,  and  for  a 
proportionate  refand  of  the  conuderation- money. 
Meld,  the  suit  was  not  a  init  for  abatement  of.rent 
within  s.  S3  of  Act  X  of  1B69,  and  the  Civil  Court 
bad  jurisdiction  to  try  the  different  queationa  together 
in  the  same  suit.  NlLlCoHI  Simoh  «.  Aksadapha- 
BAUD  MooEBBJBA  .  ,  1 B.  Ii.  R.,  F.  B,  93 
[10  W.  E^  r.  B.,  41 


ST.     Suit  for  appor- 

lionmeiU  of  riM— Bengal  Act  nil  of  1889,  .. 
Id.— In  1877  certain  batwaro  proceedings  were  ter- 
minated, and  the  amount  of  land  held  by  the  plain- 
tiff in  the  portion  of  the  estate  allotted  to  the  de- 
fendant was  ascertained.  The  rent  payable  was 
admitted  to  be  at  the  rate  of  Bs.  4  per  bigha. 
In  1861  the  defendants  sned  the  pluntiff  for  rent 
of  a  la^er  amount  than  the  plaintiff  admitted  to  be 
doe,  and  obtained  a  decree  on  the  Blst  May  1881. 
On  the  20th  September  1881,  the  plaintiff  instituted 
a  suit,  nominally  under  the  proviaions  of  s.  19 
of  Bengal  Act  VIII  of  1869,  for  abatement  of  rent, 
npon  the  ground  that  the  defendants  were  seeking 
to  charge  him  rent  npon  a  larger  amount  of  land 
than  he  actually  held.  The  Court  found  that  the 
amoDUt  of  land  held  by  the  plwntlfl  was  the  amount 


ABATEMENT  OF  ^iSSST—eoiKladed. 

stated  by  him  in  his  plaint,  and  not  that  alleged  Ij 
the  defendants.  Held  that  the  suit  was  rather  oce 
for  the  apportionment  of  rent  after  the  batwara  pro- 
cocdings,  and  not  one  for  abatement  of  rent,    UvitaA 

PaaBHAB  C,  OaffBlTAOOBIA 

[L  L.  R,  U  Calo,  384 
—Bate  of  deduction-' J'wMiie- 


0/  Bevenua  Court.— A  granted  a  patni  to  B, 
to  which  a  certain  mehal  appertained.  The  Oovotd- 
ment,  to  which  the  mehal  belonged,  in  reversion  npon 
an  ijara  held  by  A,  sold  it  to  C.  Seld  that  B  waa 
entitled  to  abatement  of  rent  from  A,  and  that  a 
snit  for  abatement,  nnder  the  circumatancea,  was 
rcgniiable  by  tiie  Roienue  Court,  Semblt, — Whero 
there  is  no  speciflcation  in  the  orixinal  contract  of 
the  amount  of  rent  payable  for  the  portion  of  land 
for  which  abatement  is  claimed,  such  a  sum  ought  to 
be  deducted  from  the  whole  rent  as  would  bear  to 
that  whole  rent  the  same  proportion  as  the  annual 
value  of  the  portion  of  the  land  which  baa  diaanpoared 
bears  to  the  anniial  value,  of  the  land  onginally 
leased.  Bbijanath  Pal  CHOwsaY  0.  Hiralad  I'al 
[1  B.  L.  B.,  A.  C,  87 :  10  W.  B,  120 


39.  - 


S  for 


ofrent.—  i.  claim  by  defendant  for  abatement  of 
rent  under  remiaaon  granted  to  plaintlft  by  Oovem- 
ment  may  be  tried  in  a  anit  for  arrears.  Boikdhto 
Pabazi  n.  SmtuiisotiAtH  Uox        .    IW.  B.,  84 

40. 


Plea  of  abatement 

>n  (Hi;  jor  arreari  of  reiii.-In  a  salt  to  recover 
arrears  of  rent  it  is  competent  to  a  Court  to  adjudi- 
cate upon  i  plea  of  abatements  QouB  KiaaoBB 
Chubsbb  v.  Bohoualbb  CaOWSBBY 

[83  W.  B,  U7 

41.  - 


-  Xlffect  of  deoision    of  Civil 
Court  on  deoree  of  Bevenue  Covtt—Suilfor 

excen  paf/mente  of  rent  after  decree  for  abatement. 
—A  patnidar  sued  hia  lemindar  and  obtained  a  decree 
for  abatement  of  the  patni  rent,  on  the  ground  that 
the  assets  of  the  patni  fell  short  of  the  amount  stated 
in  the  Icaae.  While  thia  anit  was  pending  in  the  Civil 
Court,  the  zemindar  brought  a  suit  for  the  rent  of 
two  yeara  npon  the  full  jumma  1  and  though  the 
patnidar  objected  that  hia  suit  for  abatement   was 

KniKng,  the  Collector  decreed  the  rent  suit  in  fall. 
eiecation,  the  lemindar  recovered  the  full  rent! 
and  the  patnidar  then  sued  for  a  refand  of  eieen 
payments  and  of  the  interest  realized  by  the  semin. 
dar  thereon.  Seld  that  the  decree  of  the  Revenue 
Coart  was  snperseded  and  modified  by  the  decree 
of  the  Civil  Court,  which  was  snbaeqaently  aflirmed 
in  appeal.  Mitd  that  the  plaintiff's  cause  of  action 
accrued  on  the  date  on  which  the  zemindar  recovered 
from  him  rent  in  eicess  of  what  he  waa  justly 
liable  for  and  also  intereat  on  such  eicesa.  ffeld 
(on  reference  to  the  decree)  that  the  abatement  waa 
to  teie  effect  from  the  commencement  of  the  patni 
lease.  Nilmohh  Sinuh  Deo  b.  Shaeoda  Pebihad 
MooEBBJES      ....    18W.  B,  434 
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(  u  ) 

ABATBHHHT  OT  SUIT. 

1.— SUITS       . 

2.— APPEALS 

jSh  Apfbaii — OBsraia. 


DIQGST  or  CASES. 


el>.  B.,  IS  Had.  496 
B..  17  AIL,  ITS,  386 


(1)  SUITS. 

L I«nd>   washed  away— Bait 

for  potmtian  and  mttnt  groJUt. — A  inlt  foi 
po6Bei^n  with  megne  profltg  doM  not  nbata  b;  nuon 
of  the  IsDib  having  nnce  beeo  vMbtA  awmy .  CTmi 
Foouu  DiBU  V.  Bah  Lixjbui  Qbou 

[6  W.  B,  887 
-  Death  of  DoIepIsIntUf-i;^ 


■nxioT— Civil  Procedure  Cade  fAct  X  of  IS77J,  i 
S63,  SeS,  366,371— Limitation  Act  fXV  of  18T71, 
aril.  171,  178.-  Upon   the  death  of  a  gde 


{tlaintitr,  if  no  application  to  reriie  ii  made  within 
nit;  days  from  the  date  of  the  plaintUf'i  death,  the 
■ait  ahat«s.  But  the  Court  may,  nnder  u  871 
of  the  Coda  of  Civil  Proeedare,  revive  the  luit,  on  the 
(tpplicationof  the  legal  reprewntatiTe  of  the  ptaintifl, 
within  three  ;ean  from  the  time  when  tlie  right  to 
apply  accrues,  if  he  can  ahow  that  he  wm  prevented 
by  gnSicicnt  csnse  from  oontitiaing  the  init.  Bsox- 
XUB  Diss  JDHITBKI  v.  DOIUK   TSAEOOB 

[L  Ii.  B^  B  Oalo,  180 
4  O.  I..  K,,  S74 

i  Civil  Proeeimre 

Code  (1659).  e.  lOB,  (1877)  ,.  3ri—Inefitiaio%  of 
freeh  mi*.— Where  a  auit  wai  declared  abated  in 
1868  nndre  i.  102  of  Act  VIII  of  1859  for  nou- 
ptoaecntiou  by  the  reprewntatlvfl  of  deeeaaed  plun- 
tiS,—Held  that  the  Civil  Prjcedure  Code,  i.  871, 
waa  no  bar  to  a  freth  tuit  imtitnted  io  18S0  on 
the  lame  eaiue  of  action.  PtuLUcniTS  Bivm  Hb- 
Bos  e.  IfuLLAXKui  Ski  Kuxahav  NtnuDBi 

[L  It.  B,  3  ICad.,  81 

4.  ■ 'CitilProceitre 

Code  fiaaaj,  u,  ses,  aes,  S7i— Revival  qf  nit  — 

The  pluntifF  died  on  tha  28th  Angntt  IB^  and  in 
December  18B4,  letten  of  adminiitration  to  bit  eg. 
tate  were  granted  to  the  Adminirtrator  Qeneral. 
The  defmdant  died  in  June  18B4,  leaving  a  widow 
and  one  eon  him  iuiviving.  By  hja  will  he  appwnt- 
ed  two  oiecatora  On  the  8rd  Febfnarj  188B,  the 
AdminiitratoT  Qcneral  took  ont  a  inminoDe  to  revive 
the  nit.  Seld  that,  notwitbrtanding  the  provinone 
of  ■.  866  of  the  Ciill  Procedure  Code  {XIV  of 
188B)  and  of  the  Lindtation  Act  (XV  of  1B77),  it  wai 
competent  for  a  Judge  in  chamben  to  revive  the  tuit 
by  making  an  order  for  abatement  nnder  i.  866 
of  the  Code,  coupled  with  au  order  nndcr  e.  871 
letting  aride  the  order  for  abatement.  Fcltabu  o 
GoouLBiB  ViLUBBDAB  .    I.  L.  E.,  0  Bom.,  276 

6. Iiuolven07  of  plaintiff— Cteif 

Protedtm  Code  (IBf&J,  e.  10$,  fIS83J  t.   570— 


AB&TSOOOSrS  OT  SUIT— iwirfjtwMfc 

(1)  SUITS— cenJtMwd. 
Order  for  teearits  for  ooite  Sy  Official  Aeeignet 

when  made  a  party.— 8.  106  of  the  Gvil  Pro- 
cedure Code  meauB  that  a  fuit  abatei  by  the  iuol- 
vency  of  the  plaintiff,  but  that  the  defendant  ihall 
not  plead  the  abatement  without  giving  the  Official 
Aeognee  an  opportunity  cf  praeecuting  the  luit. 
Where,  therefore,  the  plaiittiff,  after  the  inctitation 
of  a  euit,  became  inioltent,  and  the  defoidant  there- 
upon obtuned  an  order  that  the  Official  Airignee 
ibonld  eire  security  tor  the  cniti  of  the  defendant 
within  fourteen  dayi,  and  ahimld  be  nude  a  party  to 


lar.  Seld,  alio,  that  the  OfHcial  Auignee,  having 
notice  of  tha  order,  waa  not  entitled  to  further  notice 
of  the  letting  down  of  the  luit  for  diamiual,  he  not 
having  sivM  the  lecurity  rcqnired,  and  that  the 
giving  of  inch  aeciLTity  waa  i  oonditioo  precedent  to 
bii  being  made  a  party  to  the  tait.  ubahiii  bih 
Hahieui  d.  Abdub  Bahhuh  bib  AIiU.  Gahbu 
D.  Absdb  B&koux  bib  A£U         .  la  Bohl,  867 


6. Civil   Frocedura 

Code  (1SS9J,  I.  JOS,  (1889)  t.  370.— It  an  auignee, 
who  haa  been  mbiUtated  tor  the  plaintiff  under  a. 
106,  Act  VIII  of  1S59,  doclinee  to  fumiah  seen- 
rity  for  coata  within  such  reasonable  Ume  ai  the 
Court  ma;  order,  the  defendant  may.  within  aght 
dayi  after  auch  neglect  and  refnnl,  plead  the  baolt- 
ruptcy  or  uuolvency  of  the  phuntiff  ai  a  refusn  for 
abating  the  nit.  Bbbri.  lXll  Sbix  v.  Ca&apibt 
[18W.B.,481 

7.  SurrtTal  of  ofiTifla  of  action. 

— Daring  the  pendency  of  a  wit  by  a  Hindu  widow  to 
recover  poaaenioa  of  her  hnaband'i  eitate,  the  widow 
died.  Aeld,  the  eanae  of  action  wag  one  which,  from 
iti  very  nature,  lurvlved  on  the  death  of  the'pluntifl, 
and  therefore  the  anit  did  not  abate.  Pimbvttz 
«.  Hioaur  .         .   17  W.  B„  476 

Pabbitttt  r.  BBIZTrB        .    8  B.  I«  R„  Ap.,  98 


& Bnit  Ig  imt  to  itt 

aeide  father't  alienatio*  nf  ancettral  properly 
— Death  nf  torn— Bindu  mother.— Wheie  a   Hindu 

minor,  governed  by  the  law  of  the  Hitakghara,  on 
whose  behalf  a  init  to  set  ande  hia  father's  alieuatiun 
of  ancestral  pr.iperty  bad  been  instituted,  died, — 
Seld  that  no  right  to  gne  sarvived  in  favour  of  hia 
mother,  bnt  the  suit  abated,  Fadabith  Sisub  e. 
Sij±  lUK  .  X.  I..  B.,  4  Aa,  886 


-  Pertonal  oi 


action. — Seld,  that  andpr  the  circomatances  the  auit 
which  had  arisen  on  account  of  some  illegal,  act  of 
the  widow,  had  abated  on  her  death  pending  the  suit, 
and  that  the  question  as  to  the  pUiutifPi  reversionary 
right,  which  waa  raised  by  an  intervenor,  mast  H 
decided  iu  a  sepuate  auit.    Buuvn  c.  Laobib 

£1  Agra,  48 

-  Ael  nil  qfiass. 


10.  - 
1. 100.  ( 


—A tads,  w  i<dnt c 
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DtaEST  07  CASES. 


{!)  BVnS—eoMiiiiatd. 
ceMuD  Iind,  brought  &□  utiou  for  duiugfi  on  bc- 
connt  of  trpipsu.  B  died  after  action  wai  brooght. 
Hald,  that  the  c&nw  of  action  Krvired  to  A. 
StmbU, — The  word*  "came  of  action"  in  ■ 
100  of  Act  Till  of  1869  meui  right  to  bring  an  ac- 
tion,  CsmmsBicoHinrDiTTTii.  BiawxHBHiiK  Labi. 
[1 B.  li.  B.,  O.  C  4S 

H -■ In  a  wiit  to  recoTBT 

poMMMon  of  timber,  the  flnt  defendant  bftd  ceaied 
to  hare  an;  interrat,  tmd  after  the  lettlemoit  of 
iMoe*  he  diM.  Weld  that  the  cartie  of  action  Kg^nrt 
the  oUier  defendanti  mrrLved,  and  that,  the  tint  de- 
fendant b*Ting  no  tntereit  in  the  nibjecti  of  the  suit, 
it  mi  not  Dec«*8ary  that  the  init  ahonld  be  reviTcd 
■gvoit  hit  repreaentatives.  MocbQ'  Khihb  c.  Bitbit 
[6  W.  B.,  Civ.  Ee£.  8 

12.  Act  X  of  1859. 

..  30  (Bmg.  Act  VIII  qflseS,  t.  21J.—A  cauie  of 
action  accraing  ^unit  an  agent  for  money  received 
and  ucoanta  kept,  falling  within  the  clasi  mentioned 
in  ■.  20,  Act  X  of  ISfiS,  larvivei  tho  death  of  the 
agent.    Eii>lb  c.  Sboeebb  Uoms  Dobsbb 

PO  W.  R,  S9 

la  Suit  by  original 

mortgagor  agaiiut  mortgagee  and  tui-mortgagea — 
Death    of  morlgagie  petting    mil— Civil  Proce- 
dure   Code     (18S2J,     :    5SS.— Plaintiff     miBd     to 
redeem  a  mortgage  paued  b;  his  decesKd  father  to 
defendant  No.  1,  and  jojned  defendant  No.  2  ai  being 
the  aab-mortgagee  of  defendant  No.  1  and  in  poMca- 
aion  of  the  property.    After  anit,  defendant  No.  1 
died,  and  no  itepB  were    taken  by    tbe    plaintift 
witlun  time  to  make  bis  legal  representatives  parties. 
The  lait   was,  however,  allowed  to    be    continned 
againat  defendant  No.   S,  and  a  redemption  decree   . 
wai  paned  in  plalntifl's  laroui:  — .HiJii,    on  setwnd   ! 
appeal,  tliat  d^endant  No.  2  bring  tbe  mb-mortga-   | 
gee,  and  not  the  assignee  of  defendant  No.  1,  on  the 
de^h  of  the  latter,  no  canse  of  action  survived  to  the 
plainUfl   aguDst    defendant    No.   2,  and  the   snit   | 
abated  nnder  s.   368  of  the  Civil   Fracednre  Cade.   , 
VisaixA.  V.  Baji  Babaji  VohoiiKab 

[LlhB.,  aOBoiii..64e  , 


!«.- 


~  Inte, 


motker  on  partition — Civil  Frocedurt  Code  (Act 
XIV  qf  lS82J,t.861,ill.feJ.— Upon  a  partition  D 
was  allotted  a  one^lurd  nbore  of  certain  premiw  as 
a  Hinda  mother.  A  anit  bningbt  by  her  to  restrun  the 
defendant  from  enctoacbing  apon  her  slMxe  was  com- 
promised by  the  defendant  agreeing  to  pnichase  her 
share,  and  the  question  of  the  value  of  her  abare  was 
referred  to  arbitration.  After  the  award  of  the 
srbltratoni,  bat  before  decree  thereon,  D  died, 
leaving  two  sons.  The  Bona  ohtajnod  an  «7  parti 
order  reviving  the  snit  in  their  namea.  On  an  appli- 
cation by  the  defendant  to  set  ande  the  ex  partt 
order  on  the  ground  that  tbe  salt  abated  on  ths 
death  of  D,—Keld  that  the  anit  did  not  abate 
by  the  death  of  D,  and  tbe  right  of  action  on 
tbe  award  sarvived  to  tbe  sons.  Dbhohoteb  Dasbeb 
V.  Csooubt  IIohez  Dasbbb  '  .  4  C.  W.  TH.,  360 
Affirmed  cm  appeal  in  Choodbt  Hohbit  Dasseb 
«.  Bak  Eiskcb  Dutt    ,  L  Ii.  B^  38  Calc,  156 

[0  a  w.  n,  fli2 


ABATSXEOSrS  OF  SUT]!~-eoiiti»ii»d. 
<1)  SVlTS—eewludtd. 

18. Ae 

againtt  heir  ttf  a  decaaied  arong-doer—Cieil 
Procedure  Cade,  t.  361— Tort— Malieiotu  pro- 
eecMtion,  Suit  for — Act  XII  of  1855 — "Actio  per- 
tonalii  moriiiw  cum  pereona.  Application  of. — 
The  plaintiff  sned  to  recover  damages  from  the  defend- 
ant's fether,  S,  tac  wrongfnl  arrest  and  malicioiia 
prosecution.  During  tbe  pendency  of  the  anit  S  died, 
and  the  plaintiff  anbstitnted  tbe  defendant  as  bis 
hdr  and  representative.  Tbe  defendant  contended 
tliat  tbe  euit  abated.  Both  tho  lower  Conrta  dia- 
allowed  tbe  defendant's  contention,  and  awarded 
damages  to  the  plaintiff,  to  be  recovered  from  tbe 
estate  of  the  dec^aed.  On  appeal  by  tlie  defendant 
to  the  High  Conrt,  - — Seld,  reversing  the  decision  of 
tbe  lower  Coartsitbat  (he  suit  abated  on  the  death  of 
JS,  bis  estate  having  derived  no  benefits  but,  on  the 
other  band,  snffered  loss,  in  consequence  of  hig 
wrong-dung.  It  waa  contended  for  tbe  plaintifF  that 
ActXIIof  1S66  gave  tbe  plaintiff  a  light  to  continue 
hia  suit  a^nat  tbe  heir  of  R.  Held,  that  Act  XII 
of  laES  did  act  apply  to  a  sQit,  such  as  this,  broagbt 
originally  against  the  wroDg-doer  himself,  and  only 
snbseqnently  sought  to  be  continned  against  bis  beir. 
Phillipe  V.  SomJVag,  L.  B.,  24  Ch.  D.,  439,  followed. 
KtMuiAa  Baxdas  v.  BAvnAe  HATavBAnis 

[I.  Ik  B.,  18  Bohl.  fi77 

(a)  APPKALS. 

le. Dwtb    of    appellant— Tho 

death  of  an  appellant  was  held  to  be  no  reason  for  th» 
abatement  or  postponement  of  a  case  wldcb  was  being 
condnoled  by  an  ^ent  of  the  deceased  |def  endant, 
and  was  not  In  any  way  prejudiced.  JuooMoaca 
Bama  «,  Dabbb  PnsHAD 

CW.  B.,  1864,  Aot  X.  47 

17.  — — — An  ap'peUant  hav- 
ing died  and  no  application  having  been  made  be- 
fMe  the  lapse  of  two  months  to  enter  appearance  on 
behalf  of  the  representatives,  tbe  appeal  was  held  to 
have  abated,  Ebbitboitath  Dbs  v.  QoaBATK  Dass 
Bbz 11  W.  B.,  Ma 

Bha^uit  «.  FAuns       .        .     SO  W.  B.,  367 

18. Civil   Proetdura 

Code,  if.  lOa  fl883,  e:  865,  366)  and  348  ("1882, 
e.  581J,  and  Act  XXIII  of  1861,  ,.  37  fAcl  X  of 
1S82,  *■  SSSJ—Ittue  bated  on  otjeatiom  by  reipond- 
s  at.— Where  tbe  special  appellant  died  after  tha 
High  Court  had  referred  for  trial  to  the  Conrt 
below  an  iasae  based  npon  objectiona  taken  by  the 
respondent  under  ■.  848  of  Act  VIII  of  1869,— 
Held,  tliat  the  appeal  mnat  abate  in  accordance 
with  s.  103  of  Act  VIII  of  1850  and  s.  37 
at  Aot  XXIII  of  1861 ;  and  that  the  respondent 
eonld  not  require  that  it  should  proceed,  in  order 
that  he  might  have  an  opportunity  of  faking  objec- 
tion* to  the  decree  of  tbe  Conit  below.  If  tbe 
respondoit  derirss  to  aecnre  tbe  rivht  of  asking  for 
a  decieion  on  bis  objection,  he  must  file  a  separate 
anneaL     Jatta  bin  Ku.v  v.  B*lii  sir  ItAsKn 

'^'^^  rft  TlnTn        A      fl 


[8  Bom,  A.  C,  ei 
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ABATBICELNT  OF  BUTT—eoiUimtd. 


(2)  A?FEALB~eonliinitd. 


18.  ~ 


-  Death  of  appellant  during 
pebdenoy  of  appeal— On^y  dm  of  thret 
legal  repreieatatiret  brought  upo»  tkt  reeord — 
Civil  Procedure  Coda  d883J,  i.  SBB—BeprtieHta- 
tine  of  dtoeatei  jjwMm— The  words  "the  legil 
reprwBntative "  in  ».  S66  of  the  Code  <J  CSvil 
Procedure  muit,  where  there  ue  more  tb&n 
one  legsl  representative,  be  read  in  the  [dnntl. 
Hence  where  a  aole  appellant  died  during  the 
pendenc;  of  his  appeal,  leaving  three  legal 
ropreaentative*,  and  only  one  ol  »och  legal  repre- 
»entative«  wa«  brought  upon  tbe  record  in  the 
place  of  the  deceased  appellant  within  the  prexribed 
peiiod  of  limitMtian :— ife£(f,  that  the  appeal  mniit 
al»te.  Either  all  the  legal  representatives  of  the 
deceaaed  appellant  should  have  been  brought  upon 
the  record  as  appellants,  or,  if  an;  had  refuied  to  be 
joiaed  as  appellant^  they  ihoDid  bare  been  brought 
on  «■  mpouoenta.  Qhuuhdi  LaIi  v.  Akib  BiaAX 
[L  L  B^  le  AH,  Sll 


20. 


Appeal — Ciml 


Proeedttre  Code,  1689,  t.  aS6—Applieati 
legal  rtpreteiilative  to  earrg  on  appeal. — The 
appellaut'a  father  having  died  during  the  pendescy 
of  an  appeal  lodged  by  him,  a  notice  was  served 
upon  the  appellant's  two  adult  brothers ;  but  they 
having  fdled  to  apply  within  sirt.v  days,  the  appel- 
lant, who  was  a  minor,  appli^  several  months 
afterwaidi  to  be  put  on  the  record  in  hii  deceased 
father's  place  as  his  legal  representative,  wMch 
was  dona.  The  Assistant  Judge  who  heard  the 
appeal  was  of  o^nion  that,  in  coti»equence  of 
the  omission  on  the  part  of  the  brotherH  of  the 
appellant  to  apply,  the  appeal  abated,  and  he  pused 
an  order  accordingly.  Held,  that  the  application 
having  been  made  by  the  minor  son  within  the  Ums 
Uodted  by  law,  the  wder  of  abatement  made  by  the 
Judge  was  wrong.  Although  the  complete  le^  re. 
presenlMion  vested  in  the  minor  son  and  his  two 
brothers,  s.  836  of  the  Gvil  Procedure  Cods  only 
required  an  application  (o  be  made  by  a  penon 
clumiog  to  be  the  legal  (epresentative,  in  order  to 
prevent  an  order  of  abatement  being  made.  If 
neither  of  the  brother)  was  witling  to  have  his  name 
placed  on  the  record,  the  respondent  was  entitled 
to  have  them  made  dcfend«utj,  so  that  they  might 
be  boDnd  by  ths  decree.  Tlie  minor  son  codd  then 
proceed    ak>ne  with    the  uwal.      Bhikaji  Bik- 


OHIHSBA  V.  PDBBEOTt.ll  . 


j.  EL,  10  Bom,  320 


Civil   fraeedttrt 

Code  (1883).  u.  SSB,  S66—ApplicaUo»  h« 
repraentativet  to  he  brouffU  on  record -'•  Legal 
repreit»tatit,e"~-Bff»ct  of  applieatioH  being 
made  bg  tome  only  of  tHieral  legal  repreteti- 
tative: — During  the  pmdency  of  an  appeal  two 
peTKmi  applied  nuder  s.  868  of  the  Coaa  of  Civil 
Procedure  to  be  brought  on  the  reeord  as  legal 
rejwesentativei  of  the  appellant,  who  had  died.  In 
their  petition  they  stated  that  there  were  two  other 
persons  having  icteresta  e^nal  to  tbeir  own  in  the  re- 
prrsentatioA,  who  did  ntt  join  in  the  application  and 


ABATHUmTF  OT  StTIT— AMfiawil; 

(2J  APPEALS—MaiiMwf. 

were  not  made  parfeiei  by  the  applieauta  for  TCavni 
tlut  were  given.  The  ^plicanta  were  duly  placed  on 
the  record  as  representatives  of  the  deceasedappellant 
within  the  time  limited  by  art,  17GA  of  sch.  II 
of  .the  Limitation  Act.      After  the  period  of  limi- 


for  an  order  that   the  appeal  had  abated  on  the 

rnd  that  the  former  pttitionera  had  not  added  all 
penoDs  who  had  interests  equal  to  their  own  in 
the  repreientatiim.  The  Snbordinate  Judge  held 
that  the  representatioti  of  the  two  applicanti  was 
safflcimt  to  prevoit  the  abatemoit  of  the  appesJ,  bnt 
he  made  the  other  two  repreacntativea  respondents  on 


ippeal  to  the  Subordinate  Court  had  abated  and 
shouldbave  been  (Usmissed  by  reason  of  the  non-J(Juder 
of  the  ether  two  representatives  i—Seld,  that  though, 
in  art.  176A  of  sch.  II  of  the  Limitation  Act, 
the  ^tplication  is  expressed  to  be  an  application 
under  s.  8S6  of  the  Code  of  Civil  Procedure 
and  I.  S66  is  not  mentioned,  yet  for  the  purpose 
of  considering  the  question  of  abatement,  the  two 
sections  must  be  read  together.  When  there  are 
more  than  one  legal  represcaitative  of  a  deceased 
appellant,  all  those  r  '  " 


tative"  in  s.  86t>  of  the  Code  of  Civil  Procedure 
(and  aimilarly  the  word*  "  any  person  "  and  "  the  legal 
repreaentatJTe  "  in  s.  86S),  at^^y  conatraed,  must,  in 
snch  a  case,  be  read  in  the  plural  and  as  melnding  alt 
the'legal  represmtativea.  But  whereall  the  repreten- 
tativea  cannot  be  jrnnad  as  applicants,  m.  866  ' 
and  866  should  not  be  construed  so  as  to  have  the  effect 
of  rendering  the  application  no  application  by  "  the 
legal  repreMntative"  within  the  mesnlng  of  the  sec- 
tions, so  that  the  appeal  must  he  held  to  have  abated. 
BAiinJi  Santchaadra  v,  Furiielam,  I.  L.  R.,  10 
Bom.,  220,  Mod  Q\amandi  Lai  t.  ^miV  Began, 
L  L.  S.,  IS  All;  an,  eoD^ezrd.  UcsauBbssi  v. 
BiJUYiA.        .        .       I.  Ii.  B.,  28  UmL,  ISB 


Sa.  Claim  to   guar- 

diantkip  baled  on  a  wilt. — One  f  applied  to  he  the 
guardian  cf  the  person  and  propert;  id  her  minor  son. 
Her  appUcation  was  opposed  by  O,  the  grandmother 
of  the  minor,  who  alleged  that  she  had  been  appiunted 
guardian  by  the  will  of  the  mlnor'a  father.  The 
Judge  found  the  will  not  proved,  and  he  appointed  K 
to  be  guardian.  G  appealed,  and  pending  the  appeal 
she  died.  G'»  brother,  one  Af,  thereupon  applied  for 
leave  to  prosecute  the  appeal  as  S'»  representative. 
Beld,  refasing  the  application,  that  the  appMl  mnst 
■bate  by  reason  of  (?'a  death.  Her  apptuntment, 
alleged  to  have  been  made  under  the  will,  was  a 
matter  of  personal  preference  and  trust.  A  claim 
based  on  personal  truat  could  not  aurvive  to  her 
reprtKnttttive,    Qui&AJiti  «.  Ehahbabai 

[I.I..B..28Bcaiu.7I8 
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ABA.TSSMEST  OF  aTJTS—eoiU\»utd. 
(2)  APPEALS— eoi^iiiNnf. 

as.  - — -^  DeaUi  of  one  of  two  Joint 

dsoree-IioldeTa — Appeal  by  dtertt-holdtrt — 
Civil  Fraendure  Cod«,  1882,  :  231.—^  nit  wm 
inititated  sg&init  two  joint  decree-holden  under 
t.  S83  of  the  Code  of  Civil  Procedure  for  » 
decUntion  that  certain  property  nhich  lud  been 
attached  by  them  belonged  to  the  plaintiff*,  and  wal 
not  liable  to  be  taken  in  eiecntion  of  the  decree. 
The  nut  was  ^imiued  by  the  Court  of  fint  initance, 
but  decreed  by  the  Lower  Appellate  Conrt.  The 
decree-bolden  appnled,  bnt  dnriog  the  pendency  of 
the  appeal  one  of  them  died  and  no  itepa  were  t^en 
to  bring  hii  reprcaeotative*  on  the  record  within 
the  pre«ribed  period.  Kald,  that  the  appeal  abated. 
Ohamaiidi  Lai  v.  Amir  Began,  1,  L.  S.,  IB  AIL, 
811,  referred  to.      Kaklifat  c.  Bilsso 

[I.  I..  R.,  aa  AIL,  aaa 

S4. Death  of  prlnolpal  pending 

appeaJ— ?ri»cij>oi  and  agent. — The  plea  of 
abatement  on  acconnt  of  the  death  of  the  principal, 
p^ding  the  roit  in  appeal  before  the  Lower  Appel- 
Uta  Conrt,  waa  dinllowed,  it  bdng  *hown  from 
the  circumrtancea  of  the  case  that  appellant,  thoagb 
an  agent,  intended  himself  to  be  the.  plainttlt.  Had 
be  acted  at  an  agent,  the  whole  anthority  waa  deter- 
mined on  the  dAth  of  the  principal,  and  the  appeal 
mnst  have  abated  nntjl  remmed  by  nibstitating  the 
beir  of  the  deceaaed  principal  ai  a  party  to  the  luit. 
THoaasiu.  r.  TuxoB  1  Agra,  aie 

96. Death  of  respondent — Civil 

FrocedMTt  Cede,  1882,  ii.  868,  682,  B91— Order 
or  decree— Order  at  to  abatement  of  appeal 
euibodied  in  the  judgMent  and  decree— Bniet  oT 
lAe  Court,  ruie  S. — Where  one  of  funr  reapond- 
ent*  (plaintiff t)  in  the  Lower  Appellate  Conrt  died, 
and  no  application  wai  made  within  bi  months 
to  pnt  tbe  legal  repreuntative  on  the  record,  and 
tn  tbe  application  that  eventually  wa*  made,  the 
wrong  pcnon  waa  named  aa  legal  repreaentative,— 
Seld,  the  appeal  waa  one  where  tbe  right  to  appeal 
did  not  rirvlTe  againit  the  mrviving  reapondenti,  bnt 
againat  them  and  the  repreientativet  of  the  rmpond- 
ent  who  bad  died.  Under  the  circnmatancei,  a. 
see  read  with  a.  682  of  the  Code  applied,  and 
the  proper  order  waa  to  have  directed  the  foit 
to  abat«.  Held,  fnrtber,  that  wbere  the  order 
of  tbe  lower  Conrt  aa  to  abatement  waa  embodied 
in  the  judgment  and  decree,  objection  wai  properly 
taken  thereto  by  way  of  aecond  appeal  againat  the 
decree.  Bkeo  Satk  Singh  v.  Sam  lUn  Singh,  I.  L. 
S.,  18  AH.,  19,  Sher  Singh  r.  Diaan  Singh,  J.  L. 
B.,  2a  All.,  366,  Dhari  Upadhia  v.  Bamhan 
Chandhri,  Weeklg  ffolee.  All.,  1839,  p.  tS6,  Sani 
Zal  v.  Sri  Siiheit,  J.  L.  B.,  14  All.,  231,  and 
Chaudartai^  r.  KMmabhai,  I,  L.  £.,  22  Bom.,  718, 
referred  to.    Hn  Kovwas  r.  Auba  Pbabas 

[1.  X..  B.,  aa  AU.,  480 

aO.  — Civil  Proeedwe 

Code,  1S82,  It.  868,  371  — Change  of  procedure  pen- 
ding  enit. — An  appeal  having  been  declared  to  have 
abated  on  the  12th  December  18S1  under  a.  866  of 
tke  Code  of  Civil  FroMdoni,  1877.  becwiM  the  tfpel- 


OF  BTJTF—eontinatJ. 
(Z)  APPEALS— cotrfiiMMii. 
lant  bad  not  applied  within  sixty  days  of  the  date  of 
the  death  of  the  respondent  to  bring  in  his  repreienta- 
tive,  an  application  waa  made  in  January  1883  to 
aet  aude  the  order  and  waa  heard  after  the  Code  of 
Civil  Procedure,  1SS2,  came  into  lone,— Beld  tbat 
tbe  application  must  be  dispoaed  of  nndcr  the  Code 
of  Procednre  aa  it  stood  at  the  date  of  tbe  applies* 
tion,  and,  therefore,  tbat  it  was  not  open  to  the 
appellant  to  satisfy  the  Coort  tlut  he  had  snfflcient 
cause  for  not  making  the  application  witbio  the 
prescribed  period.  S.  871  of  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  the  case  in  wMch  a  defend- 
ant or  respondent  dies.  Scbi  Bhitta  «.  Sita> 
uiu  Beaita  .       .        .   I.  !•.  B,  7  Mad.,  185 


av. 


-  Citil  Procedure 


Code,  te.  366,  SS2~  SnbMlitulion  oftecond  applicant 
at  reipondent. — A  respondent  having  died,  a  condi> 
tional  order  was,  on  the  application  of  tbe  appellant, 
made  subatituting  the  name  of  bis  alleged  repreaeut- 
ative  on  the  record.  That  order  was  cancelled  upon 
the  application  of  another  person,  who  satisfied  the 
Court  that  he,  and  not  the  person  whose  name 
had  been  conditionally  anbctituted,  mu>  the  real 
representative,  and  who  aaked  to  have  bis  name  pat 
on  the  record, — Held  that  the  Conrt  had  no  power 
to  substitute  the  name  of  the  second  applicant  upon 
the  record,  and  no  further  application  having  been 
made  by  Uie  appellant  to  complete  the  reoord,  the 
appeal  nas  ordered  to  abate.  Sashf  Sibttr  Sihsh 
v.  DwABEA  SniaH    ,  .   12C.  3U..B446 

aa  No    applieaiion 

for  mlaitiOion  of  dteeaittCi  rtpretentative—Civil 
Procednre  Code,  »».  368,  B82—Aci  ZV  of  1877 
(Limitation  Act),  tch.  II,  art.  171B.~Held  by  the 
Full  Bench  (Mahmood,  J.,  dissenting)  that  %.  B82 
of  the  Civil  Procedure  Code  does  not  make  tbe 
proviwona  of  chapter  XXI,  relating  to  the  death 
of  a  defendant  in  a  sait,  applicable  to  the  d^th  of 
a  ptaintitC-reapondent  in  an  appeal,  so  as  to  render 
it  obligatory  on  the  defendant-appellant  to  make  an 
application  to  the  Court  praying  that  the  legal  repre* 
sentatives  of  the  deceased  be  made  parties  to  the 
appeal ;  and  that,  where  there  has  been  no  such 
application,  the  appeal  doea  not  abate.  Per  PkhE' 
BAK,  C.J. —The  words  "  so  &r  as  may  be,"  in  the 
second  clause  of  the  Brat  paragraph  of  a.  682,  must 
be  construed  as  meaning  "so  far  as  may  be  necessary 
to  carry  into  effect  the  remedies  contemplated  by 
chapter  XXI."  Per  Mahuooh,  J.,  contra,  that  tbe 
object  of  s,  682  of_  the  Civil  Procedure  Code  ia 
to  obviate  the  necessity  of  repeating  the  proviriona  of 
chapter  XXI,  ao  as  to  make  them  applicable  to  ap- 
peal and  the  words  "  appellant "  and  "  respondent " 
as  used  in  the  section  include  both  plaiatifTa  and  de* 
fendanta  in  an  appeal ;  that  the  whole  Code  maintwna 
tbe  analogy  between  the  porition  of  a  respondent  and 
that  of  a  defendant  for  the  purpuaei  of  being  impleaded 
and  brought  before  the  Conrt)  that  clupter  XXI 
appUea  to  cases  where  a  pluntiff-reapondent  has  lUed  t 
and  that.  In  such  a  case,  and  where  no  application  haa 
been  madt^  within  the  period  pteaeribed  therefoi'i 
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prnjiog  that  the  Ifgal  lepregenlatlrca  of  the  deccawd 
he  made  partieB  in  hia  pkce,  tht  appeal  abatei.  Also 
per  MahkoOB,  J.— The  word  "defendant,"  a«  Ttied 
In  art.  171B  of  the  Limitation  Act  (XV  of  1877), 
mast  be  taben  to  Inelnde  a  reapondent,  whether 
pl^till  or  defendant  In  the  anit.  Lakiimibat  T. 
Baltrithaa,  I.  £.  S.,  4  Sam„  664,  Rajmoittt  Dahea 
V.  CAmder  SaiU  Sandel,  1.  L.  JI,  8  Calc,  440, 
and  Sat  Jav«r  v.  Hatiiting  Keriiitiff,  1.  X.  S., 
9  Som^  06,  veferred  to.  Nasuk  Dls  v.  La»*. 
Bah         ....    I.  L.  B.,  7  AU,  683 

SO.  AppUcatio*  for 

d»elaratio»  of  iiuolvtueg— Appeal  from  order 
r^ecfinff  applieaiion — Death  of  deerte-iotder- 
retpondetit — JTo  application  iy  appellant  for  tub- 
tfitvtion  of  deetated't  repreieniativt — Act  SV  of 
IS77  (Limitation  Act),  ech.  II,  art.  l?lB~Civil 
Procedure  Code,  tt.  344—848,  850,  351,  368,  553, 
682,  590.— The  decree-holder -respondent.  In  an 
appeal  from  an  order  Tefnsing  an  a^iplication  by  the 
jndgment-dcbtor  for  declaration  of  InBoIvency  under 
*.  844  of  the  Civil  Procedure  Code,  died,  and 
the  jndgment-debtoF,  appellant,  took  no  steps  to 
have  the  legal  repreaentatiTe  of  the  deceftaed  sahitl- 
tnted  u  respondent  In  his  place. — Seld  that  art. 
171B,  ach.  II  of  the  Limitation  Act,  applied  to 
the  case,  and  that,  as  no  one  had. been  brought 
on  the  record  to  represent  the  deceased  respondent 
witMn  the  p^^od  prescribed,  the  appeal  most 
abate.— far  Mahuood,  J.,  tbat  whatever  the  posi- 
tion of  the  parties  migbt  have  been  in  the  regular 
snit,  in  the  insolvency  proceedings  the  jodgment- 
debtor  occaioed  a  poution  analt^ons  to  that  of  a 
pituntlff,  and  the  decree-holder  occQpied  the  pontdon 
of  a  defendant.  Narain  Dat  v.  Leaja  Ran,  J.  L. 
R.,  7  AH;  693,  distingniihed.  BAumstfAB  SnaH  e. 
BiBaBBOAB  SisaH     .        .    Z.  Ii.  B,  7  AU.,  781 


80.  - 


-  anit  to  I 


thare  <if  joint  fintilg  property  told  in  eaeeulion  qf 


bj  wlueh  bad  been  sold  In 


d  aneeatral  familT 


decree  in  the  Lower  Appellate  Court,  from  wlddt  the 
defendant  appealed  to  the  Bigb  Conrt.  Whilo  the 
appeal  was  pending,  the  pluntiff  died,  and,  on  her 
application,  hia  widow  was  made  respondent  in  hia 
place.  At  the  heanng  of  the  appeal,  the  appellant 
contended  that,  upon  the  plaintiff's  death,  the  light 
to  sae  did  not  anriive,  and  the  appeal  should  therefore 
be  decreed  b;  the  suit  being  dismissedi  — ff«{ij  bj 
the  Full  Bench  that,  judgment  having  been  obtained 
before  the  pLuntiS's  death,  the  benefit  of  the  judg- 
ment, or  the  right  to  sue,  would  aarvive  to  his  legal 
rejumentative,  thongh  whether  the  deceased  pon- 
tiff's representative  could  enforce  the  whole  of  the 
judgment  in  this  case  was  a  different  matter. 
Thillipi  V.  Somfray,  L.  S ,  24  Ch.  B.,  439,  and 
Padarath  SinffA  T.  Riya  Ram,  I.  L.  R.,  4  All,  S35, 
referred  to.  When  a  person  denres  to  be  added  as 
avdi  npreMmtatiTe  apon  the  death  of  a  pUntiS 


ABATHBOOrr  07  BTITP—eonBlndtd. 

(2)  XPTZi-LS—tonelnded. 
after  judgment,  he  must  satisfy  the  Court  that  he  is 
the  proper  person  to    be  so    added.     MirBAlOUn 
HruBT  e.  Khitbhalo  .        ,  L  L  B.,  9  All,  131 


8L  - 


-  Civil   Froeedmr« 


Code,  tt.  863, 1182—Daalh  o/  plaintiff'^vtpondant— 
Application  bg  dtfendantfapptllantefbr  tubttitn- 
tion— Application  preeented  after  the  Itt  July 
1888— Civil  Frocednre  Code  Amendment  Act  fVtl 
of  1888 J,  tt.  S3,  66— Limitation  Act  (XV  of  IS!7J, 
teh.  II,  art.  ITSC—tiia  pl^tiff-respoodent  in  an 
upe^  pending  before  the  High  Court  died  on  the 
17th  September  1S8G.  Subsequently  D  applied  to 
the  High  Conrt  to  be  brought  on  the  record 
as  leg^  representative  of  the  deoessed.  On 
the  15th  April  18BS  he  was  leferred  to  a 
regtilar  snit  to  eatabUih  his  title  as  such  re* 
presentative,  and  on  the  S6th  Febraary  IB87  such 
suit  was  dismissed.  On  the  Sth  Fobrusr;  1386  the 
defendants-appellants  applied  to  the  High  Court  for 
judgment,  but  the  application  waa  ^amissed  under 
the  declaloii  of  the  ^11  Bench  in  Chajmal  Dat  v. 
Jagdamha  Pratad,  L  L.  B.,  10  All.,  260.  On  24th 
July  1S8S  they  S[^ed  to  the  High  Court  to  bring 
certain  persons  upon  the  record  as  the  legal  repre- 
sentatives of  the  deceased  pl^ntiff-respondent. 
Seid,  that  the  application,  having  been  made  sub- 
sequent  to  the  1st  Jul;  1888,  when  the  Civil  Ptooe. 
dure  Code  Amendment  Act  (VII  of  1888)  came  Into 
force,  and  being  an  entirely  fresh  application  not  In 
continuation  of  any  former  proceedings  between  the 
same  parties,  must  be  dealt  with  under  that  Act,  and 
not  under  the  Civil  Procedure  Code  ai  it  stood  before 
tbe  amendment ;  and  that  as  it  waa  made  more  than 
HI  montha  after  the  death  of  the  deceased  pluntift- 
reapondent^  the  appeal  abated,  with  reference  to  s. 
868  of  the  Code  and  art.  17BC  of  the  Linutation  Act. 
Held  also,  tbat  the  petitioners  had  not  shown  "suffi- 
cient cause  "  within  the  me«ning  of  s.  86S  of  the 
Code  for  not  making  the  application  within  tbe 
prescribed  period.      Sam  Jiwan  Mai  v.  Chand^Xat, 


-  I>efendant,r-Th« 


word  "  defendant "  in  art.  171B  of  the  Limitation 
Act,  1877,  does  not  include  a  respondent.  UslT 
Nabah  Suras  v.  Babosoctbi  Pbobao 

[L  Xk  B.,  12  Calc,  690 


See  jDBissiCTioir  aw  Cbikdiaji  Coitbts — 

OITB  DlBIUOI — ABBnCBNT. 

1. Omlflsiou  to  gtva    Informa- 

tion  of  offenoe- Jenoi  Code,  i.  107.— i.n  omis- 
^n  to  give  information  tbat  a  crime  has  been 
committed  does  not,  under  i.  107  of  the  Penal 
Code,  amount  to  abetment,  nnleas  sacb  omisrion 
involves  a  breach  of  a  legal  obligation.     A  private 


iizoabyGoo(^Ie 
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a  Pmutl  Code,,.  107 

— "RUgal  omiiion."~'ta  proTB  abetment  under 
«.  107,  Penal  Code,  bj  "illegal  omianan"  it  would 
ba  atetlBvj  to  ihow  that  the  a«en«ed  intentional!; 
wded  the  commuaon  of  the  offaoM  by  his  noa- 
interference.  Noosvii  UoBaAin  aliai  Wasbkd  Jut 
D.  FABBB-ToniKBi  .  S4  W.  B.,  Or.,  S6 

'  Ptnal    Codt    (Act 


;ii<iDB.~The     __.      „   „       . 

penoui  of  iuflaence  bdne  aware  of  the  objects  of  the 
memben  of  an  unlawful  aucmbl;  and  delibefately 
abwnting  themMWei  fiom  the  locality  where  nich 
auembly  was  formed  ihewed  tai-ii  ijmpathj  as 
amounted  to  inetigation.  Seld,  that  eucb  conduct 
did  not  amonnt  to  "initigatiMi "  within  tbe  meaning 
of  1.  107,  Penal  Code,  or  abetment  of  an  (dfence 
nnder  i^  143.  EsiH  Axi  Hmuxsab  o.  Kkfbibb 
[4  O.  W.  IT,  800 


XLV   0/         .  .  . 

Ittter — FUma  wKere  offtnet  maybttried — Jt 
tio»  of  Criminal  Court. — Whereone  pennu  iniljgatet 
•notber  to  the  eonumenon  of  an  oSenoe  by  nmne  of 
a  letter  eent  thtough  the  pmt,  the  otFance  of  abetment 
by  ineUgation  ij  completed  to  «non  a*  the  contents  of 
•och  letter  become  Icnown  to  the  addrenee,  and  inch 
adfen<4  ii  triable  at  the  place  where  mch  letter  if 
leeetved.    Qcibb-Eiubbsb  t.  Sbbo  Duii  Mil 

[L  Ii.  B.,  16  AIL.  SSe 

S.  Sombay  Folict  Act 

(BowAay  AH  IV  tff  1890J,  it.  51  and  B2—Ihdy  of 
a  folice-offieer  to  lieUer  a  perte»  in  ciuiodg — 
Penal  Cade  (Act  XLV  oj  1860J.  :  SBO-Ueing 
violeace  Jar  tht  pwpoie  of  extorting  a  eonfeition 
—Ahelmeni  of  catuing  htrt—Illtgal  omitno*  to 
act— Maxim  "  Retpandeal  itperiar." — A  polieeman 
who  itaDda  by,  aeqaieacin^  in  an  ananlt  on  a  priaoner 
committed  by  another  policeman  for  the  purpnie  of 


but  fear  of  inetant  death  i«  »  defence  for  a  policeman 
who  tortuiM  any  one  bj  order  of  a  (nperior. 
The  maxim  reepondeat  nperior  bai  no  applica^n 
in  inch  a  caae.  Uoder  the  Bombft;  Police  Act 
(Bombay  Act  IV  of  1890),  every  PoLce^offlcer  ii 
bound  to  ihetter  a  penon  in  cuitody,  and  to  aixeit 
penoni  committing  awanlti  likelj  to  cauaa  grieTona 
bodily  injury.  If  he  ondti  tg  p^orm  thii  anty,  he 
ii  gnitty  of  abetment,  When  Vkf  law  impcm  a  duty 
to  act  on  a  perton,  hi*  illegal  ominioB  to  act  render* 
him  liable  to  pnnithment.  QcBXir-EmBiea  e. 
Li.Ti>EHUi       .        .        I.  Ii.  B.,  SO  Bom^  3M 


■betted.-It  ^    __    .__ 

offence  of  abetment  that  the  act  abetted, gbonld  be 

ooannitted.  la  tju  jutxir  at  Ddto  Nath  Burooa 

[18  W.  B^  Cr.,  82 

7,  Ahetmejd  of  abet- 

wmt  of  affenet-Fetnl  Code,  t.  103,  S*p.  2  and  4. 


ABBTBCBNT— fl«rfi««A 

—It  IB  not  neceieary  to  an  indictment  for  the  abei- 
msnt  of  an  abetment  of  an  offence  to  *how  that  inch 
offence  wai  actually  committed.  EkfbshB  e.  Tbot- 
luoEso  Nath  Cbowdhbz    I.  Ik  R,  4  Calo^  866 

[8ai.,B.,saB 

-  AeqMtttal  iffprin- 
-The  offence  of  abel< 
ode  I*  a  BtibrtantiTe 
cffence.  Tbe  conviction  of  an  abettor  ie,  therefore,  ' 
in  no  way  dependmt  on  the  eonriction  of  tbenrincipal. 
Bia.  0.  MAxim  Du>A        .    L  L,  B.,  1  Bohl,  16 

-Penal  Code,,.  109. 


~S,  109  of  the  Penal  Code  contemplate*  that  the 
act  abetted  ihould  be  committed  in  conieqaence  of 
the  abetment.    Qttsix  e.  Buooomab  Bi.NBBjKn 

[1  iQd.  Jnr,,  O.  S^  106 

10.  Bnpplying  fbod  to  person 

■Ibont  to  oommlt  a  orfme — Facilitaling  com- 
mietian  of  crime.~Tbe  nipplying  of  food  to  a  person 
about  to  commit  a  crime  ii  not  ntcenarilj  an  abet> 
ment  of  tbe  crime)  but  if  food  were  inpplied  in 
order  that  tbe  criminal  might  go  on  a  journey  to  the 
intended  icene  of  tbe  crim^  or  ooncaJ  himiclf  while 
wvtiog  for  an  opportunity  to  commit  the  crime,  the 
iupplving  of  food  would  be  in  order  to  facilitate  the 
commiHion  of  the  crime  and  might  facilitate  it.  Ekc- 
FBBBfl  v.  LuraAK  BAium*  L  X.  B^  9  IKad.,  137 

IL  — ■ Penal  Cods,  b.  114.— According 

to  a  114  of  tbe  Penal  Code,  if  tbe  natore  of  the 
act  constitute*  abetment,  tbe  abettor,  if  preaent.  is  to 
be  deemed  to  have  committed  the  offenco,  though  IB 
point  of  bet  (notber  actually  comnutted  it.  Aso* 
HY1IO0 4  Hod.,  Ap.,  87 

IS, ■  In  order  to  bring 

a  priaoner  within  e.  114  of  the  Penal  Code,  it  i* 
necoiary,  flrit,  to  make  out  tbe  circnmrtancei  which 
c<n>titate  abeUnmt,  ao  that,  "if  abeait,"  he  would 
have  been  "  liable  to  be  punished  ai  ao  abettor,"  and 
then  to  ibow  that  he  was  alio  prnait  when  the 
offtmce  wM  committed.    QuBKn  d.  NiBUni 

[7  W.  E,  Or,  48 


18.  - 


-  Wlen  1 


abet*  the  comminioD  of  an  oftvce  and  ii  pre*eDt  at 
the  time  when  it  !«  committed,  he  ihonld  be  tried 
tmdcr  ■■  114  of  the  Penal  Code,  for  the  *ame 
offence  as  the  piincipaL    Bao.  v.  Chixa. 

[8  Bom.,  Or,  164 

14.  - 


to  abetment. — The  mere  preeence  a*  an  abettor  of 
snj  person  would  not,  nnder  the  term*  of  a. 
114  of  the  Penal  Code,  render  him  liable  for  the 
off encc  committed.  Empreti  *.  Ciatradhari  Qoala, 
S  Calc.  W.  S,.,  49,  eiplained.  In  order  to  briiu; 
a  person  within  s.  114  of  the  Penal  Code,  it 
is  necesnrj  first  to  make  ont  tbs  circumstances 
which  constitute  abetment,  so  that,  if  absent,  he  would 
bare  been  Uable  to  lie  pnnigbed  as  an  abettor,  Uld 
then  to  show  that  be  ww  aUo  prctent  when  the 
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ABETliSEST— continued. 

oflonce  w«»  committed.     QaetK  t.  Iflruni,  7  W.  S., 

Cr.,  49,  tolitKl  on.    Abu  Misbbb  e.  Liomu  Nis&nt 

[L  !•.  R.,  37  Calc  686 


4  C.  W.  H"..  648 


16.  - 


mori — JTiHrfroMai  ie/b 
It  an  abettor  of  a  crime  is,  on  accunnt  of  hii  offence 
at  iti  commisnon,  to  he  charged  under  a.  Ill  of 
the  Penal  Code  aa  principal,  Mb  abetment  mart  con- 
tinue down  to  the  time  of  the  commiMion  of  the 
offence.  If  he  distinctly  withdraws  at  any  mament 
before  the  final  act  ia  done,  the  offence  it  not  com- 
mitted   with    hii    cuntiniuDg    abetmoit. 

iMaiTi  QOTIHDA  ■■ "  ' 

16.  .^ 


10  Bom,  487 


-  Abetmeoitby  Tnatlgatlon— 

Znttmiion  of  abettor. — The  offence  of  abetment  bj 


by  the  perton  wbom  be  abets.  Qdebr  «.  Imahsi 
Beootah      .        .  .    ai  W.  B.,  Cr^  8 

17.  Aveault. — Where,  ol  aeveral  per- 

•ona  coDrtitnting  an  unlawful  aatemblf,  ioiDe  iHily 
ar«  armed  with  aticki,  and  A.  one  of  them,  i*  not 
•D  armed,  but  picks  up  a  rtick  and  naes  it,  B  (the 
master  of  A),  who  gives  a  general  order  to  beat,  ia 
guilty  of  abetting  the  assault  made  by  A^  Qvbbn  d. 
Basoo  KOOU.AH     .        .        .  IS  W,  B.,  Cr.,  61 

IB,  BIsam7 — Illegal    Marriage. — 

Here  content  of  pertone  to  be  preaect  at  an  illegal 
marriage,  or  thdr  presence  in  pursuance  of  such  con- 
sent, 01  the  grant  of  accommodation  in  a  honie  for 
the  marriage,  does  not  neceuuily  constitute  abetment 
of  inch  marriage.     Emsbebb  c.  Uhi 

[I.I^B,,6Boiii4l36 

QiTBBH  o.  Eusuu        .      W.  R,  1864,  Cr,  13 

10. F»nal  Code,  m. 

109,  494. — A  Uahomedan  snardlan  of  a  married 
fem^e  infant,  who,  while  tier  husband  is  living, 
cauars  a  mamago  ceremony  to  be  gone  through  in 
her  name  with  another  man,  but  without  her  taking 
any  parii  in  the  transaction,  does  not  commit  the 
offence  of  abetment  under  ts.  109  and  49t  of  the 
Penal  Code.  The  practjoe  of  inrtituting  criminal 
proceedinga  with  a  view  to  determining  dispntei  aris- 
ing in  cases  of  thia  claia  oandemncd.  Ir  THB  MATTBB 
01  THB  BuPBBaB  c.  Abdooi^  Eubbbbu 

[L  L.  B.,  4  Calc,  10 :  8  a  L  a,  81 

SO.  Conapiraoy— Pemii  Code,    t. 

JOS,  expl-  fl.— Under  eipl.  6,  a  108,  Penal  Code,  it 
ia  not  necestary  to  tbe  cammission  of  the  cffenceof 
abetment  by  conspiracy  that  the  abettor  ahall  concert 
the  offence  with  the  peraon  who  commits  't.  It  is 
sufficient  it  he  engage  in  the  conspiracy  in  porsnauee 
of  which  the  offence  ia  comnutted.  Quibn  r, 
GoHran  DoBir     .        .        .    31 W.  E.,  Cr«  85 

2L  ConBplracy  what  must  be 

proved  to  eatabllflh — Svidenet  Act  (1  of 
187S),  t.  10— Seariay  evidenet— Penal  Code  (Act 
XLV  of  1S60).   u.  363,  109.-L  little  child  wa» 


ABETUENT— MafUaei^ 

was  fond  of  the  child,  and  she  used  to  send  tor  bar. 

The  child  was  missed  after  a  vint  to  her.  The  child 
was  found  with  the  asaiitance  of  T.  S  waa  thereupon 
charged  with  abetment  of  liidnapping,  but  no  charge 
was  brjnght  agaJnst  37.  There  was  no  evidence  to 
shew  that  the  persons  who  kidnapped  the  cliild  acted 
under  the  orders  of  N  or  carried  oat  an;  wish 
expressed  by  her.  Meld  that  the  evidence  was 
inauScieut  to  establish  the  charge  of  ab^ment,  or 
that,  if  there  was  any  cont[nracy,  tbe  accused  was  a 
party  to  it ;  that  s.  10  of  the  ETMonce  Act  could  not 
be  properly  apgtlied  so  as  to  convict  ^by  thcadmianon 
of  eridence  of  what  had  been  "  said,  done  or  written 
by  others ;"  and  that  a  conspiracy  within  the  terms 
of  s.  10  of  the  Evidence  Act  contemplates  more  than 
the  joint  action  of  two  or  more  peitons  to  commit  aa 
offence.     NoaBVSBASAiiA  Dbhbi  e.  Ekfbess 

[4  C.  W.  K.,  62S 

-  Crimiaal  breaoh  of  tmat — 


Penal  Code  (Aot  XLV  of  1860J,  u.  408,  114— 
Abetment  of  criminal  bread  of  triut  bv  eervant 
—  Want  of  inoaledge  of  tht  eommittion  of  tkt 
breach  of  Inut—Svidence  of  oh  aecoaipliae. — 
To  support  a  conviction  for  abetment  of  criminal 
breach  of  tmst  by  a  servant,  it  mnat  be  proved  that 
tbe  transaction  was  a  dishonest  transaction  ;  that  the 
accnaed  knew  that,  tn  respect  of  snch  transaction,  tbo 
servant  waa  acting  dishonestly,  and  was  committing 
a  breach  of  trurt  ;  and  that  the  accused  abetted  the 
servant  in  effecting  it.  BAUKiBiin)  Shasa  it. 
Euf  Biaa        .        .  ,    4  C.  W.  ir.,  808 


—  XbEemtion    of   unatamped 

eceipt    of  niutamped  DocntneiU. — 
ji  tinatamped  inatrnment  does 


Dooumeat — 

The  mere  rccdpt  o^  ar  .      _    ,   ..  

not  constitute  the  offence  of  abetment  of  the  eieca- 
tion  ot  such  an  instrnment.    Emtbbbb  r,  SxriTl 

[L  I..  B.,  7  Bom^  82 


94.- 


-   Penal     Code,  t 


■Avt  loflffra  (Stamp  ActJ,  ».  61  —Abetment 
of  making  an  unttamped  receipt.— A  debtor,  having 
pud  a  sum  of  money  to  his  creditor,  accepted  from 
the  latter  an  unstamped  recapt  pr.jmiung  to  affix  a 
stamp  thereto.  Seld  that  this  did  not  conrtitute 
abetment,  mthin  the  meaning  of  a.  107  of  the 
Penal  Code,  of  the  offence  of  making  an  unstamped 
recapt.  Emprett  v.  Bahadur  Singh,  Weekly  Note; 
All.,  1386,  p.  30.  distingniahed.  Empreu  v.  Janki, 
I.  L.  S.,  7  Bom.,  8S,  and  Emprea  v.  Bhairoa, 
WeeklgSotet,  AU.,}88i, p.37,TrteneAto.  QdBBH- 
Bhpbesb  «.  Mirrac  Lai,         .  1, 1..  B.,  8  All.,  18 

36. Extortion— Fi7/a(re      Chovihi- 

dar— Penal  Code  (Act  XLV  of  1860),  t.  384.— 
The  more  fact  that  the  offence  of  ertortion  under 
a.  884  of  the  Penal  Code  is  committed  in  the 
presence  of  the  village  chowkidar,  withont  eliciting 
any  disapproval  on  his  part,  will  not  render  Mm 
liable  aa  an  abettor  of  the  offence.     Ih  thi  XATTia 

OT     THB    PbTITIOH    Ot    Qo¥AL     CsirniBB     SiBSAB. 

QoPA]^  Cbdhurb  Sibsab  o.  Fooufom  Bbwa 

[L  L.  B,  8  Cala,  738 
U  C.  U  B,.  228 
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ABBrXBST—eontinKed.  ■ 

SO. ■ '  Falie   Charge— 0{n»g    fain 

evKJeiK*.— There  beiag  no  abetment  of  an  offence 
after  it  Iiu  been  committed,  ik  person  oinnot  be  con- 
victed of  abetting  the  offence  of  institnting  s  fiJie 
charge,  on  evidence  which  shona  only  that  be  gave 
evid^ee  in  support  of  a  chaise  found  to  be  false. 
If  tbb  lUTTEB  oT  JvouT:  MoHiHi  Disaaa  v. 
Hasbd  Sudah  Datta  .         .    10  C.  Xiu  &.  4 

87.  — ■ — Giving    tvidtiKt 

in  ntpporl  of  falte  charge  — Penal  Codt,  «.  109 
and  211.  —  A  person  cannot  be  convicted  of  abetment 
of  B  falw  charge,  solelj'  on  the  gronnd  of  his  having 
given  evidence  in  rapport  of  ench  chance.  Quim 
V.  Bah  Paitsa     .        .        .  8  B.  I^  B.,  Ap.,  16 

QrHEH  V.  PAinr  Pasdae    .     18  W.  B.,  Gr.,  S6 

28,  -  ■  FtUfle  Bvidenoe— /ttiffniiDii-— 

In  order  to  convict  a  person  of  abetting  the  oomnus- 
uon  of  ft  crime,  it  is  not  only  neceuary  to  prove 
th»t  he  has  taken  part  in  those  steps  of  the  tranaag- 
tioa  which  are  innocent,  bat  in  some  way  or  other 
it  ii  absolutely  neeewary  to  connect  him  with  those 
iteps  of  the  (nnaction  which  are  criminal.  Them 
can  be  no  offence  of  abetment  of  giving  false  evidence 
onleu  the  person  charged  with  abetment  -  intended, 
Dot  only  that  the  statement  should  be  made,  bnt 
Intended  that  the  etatemont  ahonld  be  made  falsely. 

QUBSM  V.  "SVt  CBAjn>  HOOXBBJBB 

[20  W.  R.,  Cr.,  41 

28.  ; —  Aiiing      tw(M»« 

fo  ntppreii  evidtime. — The  prisoner  askra  a  witness 
to  BuppreM  certun  facts  in  giving  bis  evidence 
agunst  the  prisoner  before  the  Deputy  Magistrate 
on  a  cbarge  of  defamation,— .Hefi  tiiat  £is  was 
abetment 'of  ^vuig  false  evidmee  in  a  stage  of  a 
judicial  proceoUng,  and  wm  triable  before  a  Conrt  of 
Session  only.    Ih  bb  Anst  Chbttt  .  2  K&d.,  4^ 

30. Qrlevoua    Hurt—Whora     J. 

ordered  B  and  C  to  sdze  and  forcibly  take  D  in 
the  contemplation  of  an  aesanlt  npon  D,  and  D  was 
■0  beaten  and  tortnred.aa  to  havedledincoQieqnence, 
— Stld  that  A  was  gnilty  at  least  of  abetting  the 
commisDon    of  volnntarily    causing   jtHevons   hurt. 

QriBK  0.  DooBasuDB  SvavAH    7  W.  H.,  Cr.,  87 

8L ^  Wh«e   A  nve  a 

dao  to  B,  who  had  given  ont  his  intention  to 
coerce  the  party  against  whom  he  was  actbg,  and 
who  inflicted  grievon*  hurt  on  snch  party  with  the 
dao,  A  was  guilty  of  abetment  within  the  2nd  head 
of  cL  3  of  s.  107,  Fmal  Coie.  Qdbeh  v.  Eshah 
UiAH   .         .         .         .         .  12  W.  B.,  Cr.,  S2 

sa. 

There  _    

withont  proof  of  murder,    Qtjbbit  t.  Abettx 

[W.  H.,  1884,  Cr,  12 

8S.  ~    '■ ■  Murder    by    im- 

pouiU*  meant.  -  Qturre.—WhiAheT  abetment  to 
mnrder  bj  sorcery  or  other  impossible  means  is  an 
offence  nndor  the  Penal  Code.  Bbo.  p.  Pebtahji 
DiHSHA 10  Bom.,  76 

■   Penal    Cade, 


ABEfFXEHrS—canliMed. 

connived  at  a  robbery  in  which  eic«m*e  violence 
was  used,  resulting  in  the  death  of  the  p«r«ans 
robbed.  The  SeesLons  Judge  convicted  If  and  C 
of  abetment  of  murder,  on  the  ground  that  the 
death  was  "  a  probable  conseqnence  of  the  inten- 
tion Vnown  and  abetted  "  by  them.  Meld  that  the 
test  of  guilt  in  charges  of  abetment  must  always  be 
whether,  having  regard  to  the  immediate  object  of 
the  instjgatioQ  or  conspiracy,  the  act  done  by  the 
principal  is  one  which,  according  to  ordinary  eip^ 
rienco  and  common  sense,  the  abetter  mast  have 
foreseen  as  probable  ;  and  that,  having  regard  both  to 
the  strictness  of  the  teats  which  should  be  applied  to 
the  interpretation  of  a  penal  statute,  and  specially  of  a 
aection  snch  aa  s.  Ill  of  the  Penal  Code,  and  also 
to  the  necessary  difficulty  of  questions  as  to  the  state 
of  a  man's  mind  at  a  particular  moment,  it  could  not, 
in  (he  present  case,  be  aud  that,  beeauae  the  accnaed 
knew  of  and  connived  at  the  intended  robbery, 
they  must  be  presumed  to  have  foreseen  that  such 
excessive  violence  as  was  used  was  probable.  Qcant- 
EvroBBS  D.  Mathuba  Dab  .  L  ll  B.,  S  All,  491 


-  Penal   Code, 


114  and  SOa—CoiutnKiit!)  mnrdnr— Standing 
bg  and  doing  nolking  to  prevent^  murder.— Where 
the  actnal  commission  of  the  mnrder  was  by  soma 
other  person,  and  the  accused  were  present  atantUng 
near  withont  dmng  anytUng,  and  there  wai  no 
evidence  to  shew  that  when  the  accused  left  the 
place  they  started  from  with  the  actnal  perpetrator 
of  the  deed  thej  shared  with  him  the  common 
object  of  cansing  the  death  of  the  deceased  or  knew 
that  his  death  was  likely  to  be  caused,  or  that  the 
number  of  assulants  with  a  common  object  was  five 
or  more,  hut  it  was  proved  that  they  were  armed 
with  lathis  and  did  nothing  to  prevail  the  murder, 
they  cannot  be  convicted  of  constructive  mnrder 
under  «.  802  read  with  s.  119,  Penal  Code,  hut  thay 
ought  to  be  convicted  of  conatractive  mnrder  under 
B.  302  read  with  a.  114.  Quibs-Exfbbsb  f.  Cbat- 
badbabi  Ooau  .  2  C.  W.  TH.,  48 


■    Satcide — Afiitlinff    Leper 


eacriflcial  act. — Reld  (Pkabhoh,  J.,  dissenting)  that 
where  certain  persons  assisted  a  leper  in  the  cere- 
monies connected  with  the  performance  by  the  leper 
of  the  sacrificial  act,  thay  were  rightly  found  guilty 
of  abetment  of  eoicide.  QoTBsmvxm:  v.  Oopal 
SofOE 1  Agra,  Cr,  21 


87.  - 


~  Attitting  in  But' 


Evidence  that  a  woman  prepared  herself  to 
commit  suicide  in  the  presence  of  the  accused,  that 
they  followed  her  to  the  pyre  and  stood  by  her, 
her  stepsnna  crying  "  Bam,  Bam,"  and  one  of  the 
accnaed  adnutting  that  he  told  the  woman  to  say 
"  Bam,  Bam,  and  abe  would  become  suttee,"  prove* 
active  connivance   and  unequivocal  countonance  of 


I  of  the  suttee.    Qdbkk  t.  Momr  Pabbbt 
[3  N.  W,  816 

88.  Theft— Penal     Codt,    e.   107. 

expl.  l.—A  person  can  be  convicted  of  abetment  of 
theft,  nnder.  the  flrst  etpluuttion  of  s.  107  of  the 


iizoabyGoo(^Ie 


<  «  I 


DIQEST  OT  CASES. 


ABSTHHHT— tfoMhx^if. 

Paul  Code,  only  U  be  dther  praenie  «r  athmpti 
tn  procure  Uie  ccmmlMiMi  of  the  tbaft.  Mere 
taba«qDent  kiia«l«dge  of  the  dfoiee  ii  inmffi* 
dent.     QOIM  e.  SauKBKnrDBBBII 

[S  W.  B^  Cr,  40 

89.  . J>itwoI  Code,   n. 

107,  cli.  a  aitd  8,  and  109.— A  prinner  who  eonien- 
ted  to  form  one  of  a  port;  vbo  onmioitted  theft, 
and  Teailed  from  Hi  agreement,  tnt  ma  pment 
tt  the  commiaelon  of  the  theft,  doei  not  come  within 
cl.  3,  B.  107,  Penal  Coda,  and  ought  not  to  have 
been  convicted  of  the  theft,  but  of  the  abetment 
thereof,  under  cl.  8,  ■■  107,  and  i.  109,  Penal  Code, 
read  together.    Qoiur  e.  Bobhvk  Mooasm 

[8W.  B.,Or.,78 

40. The  carrying  oH 

ot  eert^  bnffaloei  belonging  to  the  complainant  by 
order  of  the  accnied,  aod  the  retention  of  them  in 
the  coetody  et  the  latter*!  ierTaut,  were  held  to  be 
an  abetmoit  of  theft  ae  defined  in  the  Penal  Code. 

Iir    THB    lUTTBB    0>    THS     CBIITIOV     0>      TlAIHIB 

FnuD  Bahbubb  .        .        .  18  W.  B.,  Or.,  8 


4L- 


-  Tortore — Comno*  ob;'tet.— 
Where  leventl  priionen  were  all  concerned  in  a 
case  of  tottnr^  and  were  protecutijig  a  common 
object,  each  wai  held  gnilty  ai  a  principal,  and  aot  ai 
an  abettor  of  others,  (Jum  e,  Tabujbb  Cbtibii' 
Ceittzofad&ta  .  .  .  7  W.  B.,  Or.,  8 
~  F*wil  Codt,  *. 
_     _  t<  tcayinth  i«MC 

Itdge  that  offeree  itio  beeommitttd. — Where  a  head 
MDitable,  who  knew  that  certain  permu  were  likely 
to  be  toitoradfor  thepnrpoie  of  eitortine  eonfetiton, 
pnrpotely  kept  out  of  the  way,  it  wai  held  that  he 
waa  gnilty  of  atwtmoit  nnder  the  word*  of  ■.  107 
oftbe  FenalCod^  eipl.  8.  Qoeeh  c.  Eiu  Csusx 
Oaksoolt      .        .        .        .  SI  T.  B.,  Cr.,  11 

48. Aot    XTV    of  1866   (Post 

Office  AtrtJ-JmoI  Codt,  M.  109.— kA  XIV  of 
1866  does  not  provide  for  the  piuiSahment  of  abet- 
ting an  offmoe  nnder  that  Act.  Tinder  e.  109 
of  ^  Ptfial  Code,  the  abetment  mnit  be  of  an  (dfence 
pnniihable  nnder  that  Act,  and  not  of  an  aScDce 
pDniihable  nnder  a  ditlinct  and  nedallaw.  Qozbk 
V,  Kuansnv  Laxl  .  .  7  W.  B.,  Or..  B4 
44.  — — — -Eroioo  Aot  XXI  of  1866.— 
The  Eieite  Act  of  1866  contained  no  provinon  for  the 
ponithment  of  abetnunt.  Quaii' e.  Kn-UKOODSBir 
P  W.  E.,  Cr.,  68 
ABEARX  IiAWB. 

Set  BaRO'AL  EzoUB  Aim. 
8t«  Lttts'B  Dix  Act. 

[1  B.  I..  B.,  A.  Cr..  17 
Set  Cauu  im>BB  BoKBAY  Abbiabi  Am. 
See  Ca«i8  inroBB  Hadbab  Abkabi  Aot. 

ABScoinjniTa  oithni^eb. 

Bet  Pbhai,  Codb,  •,  172. 

[6  W.  B.  Cc  71 

7  IS.  W..  803 

L  lb  B..  4  ICul,  303 

9  W,  B.,  Or,  70 


ABBConDUTa  ottsotoh 

L  — ; — ; Brtdenoa  of  Qnllt.— A  prijoner'i 

abaconding  ia  bnt  a  email  item  in  evidence  of  faia  guilt. 
QiFBU  e.  Basob  Bot  .    6  W.  B.,  Cr.,  28 

8. Evidence  of  abacond- 
ing ia  aome  evidence  of  gnOt,  bnt  trhere  it  ie  ahewn 
tlut  the  aceaaed  may  have  ran  away  to  avoid  the 
conaeqnence  of  b^g  charged  with  an  offence  Afferent 
from  that  for  whidi  be  waa  bmng  tried,  no  elTect 
■honld  be  given  to  hia  raoDing  away.      Baxhal 

-5:w.i — 


NlKHU  V,  QlTBBI-BiaSBH 


MT^ei 


8.  ■ ~ Pepolaimitlon— Jbr/eihuw      <tf 

property— Criminal  Procedure  Code  (1861),  i.  183, 
(1872)  e.  i71.— Before  the  pandng  of  an  order  dedar* 
Ing  the  property  of  an  aocnied  peraoo,  who  cannot 
be  fonnd,  to  be  at  the  diapoaal  of  the  Ooverament, 
there  mnit  be  a  proclamation,  nnder  a.  188,  Code 
of  Criminal  Procedure,  apmfying  a  time  within 
which  audi  peraoa  ia  required  to  appear.  But  before 
a  Magixtnte  can  iwne  aach  a  proclamation,  he  moat 
he  Batisfled  that  auch  person  haa  abaconded  or  ia 
concealing  himaalf  for  the  parpoae  of  avoi^ng  the 
aervioe  of  the  wairant.  Skbodtai.  SnOB  v.  Oibbait 
Snf&H     .        .        .        .    6  W.  B.,  Cr.,  78,  79 

4.  Criminal    Fraee- 

dnre  Codt  fl8Sl),  ti.  188,  184,  (1873)  ».  171,  172 
— Jhm  of  proatamation  for  appearance — J'oi;/W- 
inre  o^properfjr.^ln  oidertolayaiufficient founda- 
tion for  the  iiaue  of  a  proclamation  under  g.  185, 
Aot  XXV  of  1861,  and  the  accompanying  order  of 
attachment  nnder  a.  1B4,  the  Hafpeiritte  moat,  on 
Bome   enfflcient  materiala,  find  judicially  that    the 

Cnn  Bgunit  whom  the  proclamation  ii  to  be  ioaned 
absconded  or  concealed  himself  for  the  parpoae  of 
avwding  the  service  of  the  warrant  of  arreat  prs- 
viouily  iiaaod  agunat  hln.  Stnble, — Ftr  Pbeab, 
■r.~ The  period  of  thirty  days,  which  ia  prescribed  in 
a.  188  aa  the  mtnimnm  penod  within  whioh  the 
peraon  ia  to  be  required  by  the  proclamation  to  ap- 
pear, mna  from  the  date  on  which  the  putilicatian  in 
the  mode  prpsoiibed  by  the  same  eection  ahonld  be 
effected,  not  from  the  date  of  the  issne  of  the  pro- 
clamation. The  declaration  of  forfeiture  directed 
to  be  made  in  a.  184  waa  intended  to  be  in  fur- 
therance of  a  matter  of  procedarc,  and  not  simply 
aa  a  mode  of  puniabToent  for  contempt  of  proccea  { 
therefore,  where  it  i«  not  made  before  the  person 
afFected  by  the  pwilamation  has  come  in,  or  has 
been  bronght  in,  it  ought  not  to  be  made  at  aU.     Is 

IHB    ILATTBB    OB     IBB     PBTITIOB     OP     BAKEIBBAK 

Sks        ....    10  B.  1..  B.,  Ap.,  14 


[19  W.  B,  I 


,12 


Frorednre—X^' 


feifare  <^  property.— St.  V 

of   Criminal    Prooedure,    1861  (prod 

attachment  of  propertf  of  abaconding  parties),  do  not 


apply  to  offences  punishable  with  ii  , 
tending  to  six  months  only.  There  is  no  rale  which 
reqoirea  a  Uagietrate  fo  satisfy  himself  that  a  party 
has  absoondod  before  iaauing  a  proclamation,  but  the 
party,  on  suing  to  recover  Ms  property,  may  prove  by 
evidcuee  that  he  had  not  abacoaded.  Before  a  Nagia- 
tratfl  prooeeds  to  dedare  attodhcd  property  forfeited, 
he  ahould  take  eTidence  to  prove  compliance  with 


lizcdbyGoOt^Ic 


( 


> 


DIGEST  07  CASSa, 


ABSCOKDXNO  omrHDEB— ooMtiiHwd. 

tliB  fonnslitiw  bid  down  b;  law   with  regard  to 

pTocUnatiMi.    Qmuor  v.  Hcsditn  Mobun  Fosas 

[8  W.  B^  Cr^  84 

6,  Criminal     fro- 

eidmrt  Code  (ISSSJ,  «.  S7,  88,89,  <md  SSf—Fro- 


elantalioit.— An  accused  penoD  for  whoae  krrert 
warr&nt  liad  been  issued  luving  ftbacooded,  ■  pro- 
claniation  was  iameA  and  affixed  to  the  Conrt-houBe 
on  the  6th  of  Norember  requiring  him  to  appear  on 
the  11th  of  December  1S93,  and  Ma  property  waa 
attached.  The  pioclamation  ms  not  pnbliihed  at 
the  Tilhge  where  the  accnaed  reddsd  nntil  the  IGth 
at  November.  The  accaeed  lorrendered  on  the 
86th  of  JDue.  1894,  and  applied  for  restoration  of 
the  proper^  onder  the  Criminal  Procedure  Code, 
•.  89,  and  an  order  was  made  ij  wluch  the  restoration 
at  bii  property  wa*  refnaed.  The  accnaed  preferred 
a  petition  to  Uie  High  Court  for  the  reviiion  of  that 
order : — Seld,  tbftt  there  had  been  no  legal  proelama- 
tion  under  tbe  Criminal  Procedure  Code,  a.  87,  and  that 
&e  order  ihould  be  aat  aaide  and  liie  attachment 
declared  TOid.    Quna-EnTsMs  c.  Subbabatax 

[I.  L.  B,  10  HmL,  8 


7.  - 


'  TiotHaioAtion,  elteot  of— 
CoKttmpt—^pplicationoiibtJHilfo/aecuted  prrton 
obtcouding. — An  accnaed  peraon,  againit  miom  a 
pnxlamation  ha*  been  iaiued,  mnit,  nutil  he  hM 
nurendered,  be  regarded  ai  in  contempt,  and  the 
Conrt  will  not  entertain  anj  applicatian  on  hii  behalf. 

QVKMB  r.  BUBBIUB  FiBBHAS  .      2  17.  W^  441 

[Agra,  f.  B^  Bd.  1874. 386 

8. Sinking   off   iff 

eatt,  ffftci  of,  on  Ceminitpl  order  for  ahtconA- 
ing. — An  order  gtrildng  off  a  caae  on  acconot  of 
the  little  proipect  of  brinEing  the  guilt;  partiea  to 
trial,  cannot  diipoae  of  the  qaeition  of  contempt 
of  Court  ariniuc  ont  of  the  &«t  of  the  accnaed 
having  abscradM  to  evade  justice.  Qinsir  c. 
HASHOOBUixn       .        ,        .    7  W.  B.,  Cr^  40 

e. FroBlamatlon,  proof  of— Cri- 

OTtiuI  Procadwt  Coda,  u.  67,  88~Penal  Code,  t, 
176 — Frttumptio*— Omnia  jrnwflHM^w  ritt  tw 
acla.— Where  X  waa  convicted  under  a  176, 
Faial  Code,  of  having  intentionally  omitted  to  in- 
form tbe  police  of  the  pretence  of  F",  a  proclaimed 
offender,  at  a  certun  village, — Held,  it  coold  not  be 

Sreiamed  by  the  Court  that  V  waa  a  proclumed  of- 
ender,  becMue  it  waa  Droved  that  hia  property  bad 
beai  attached  under  the  proviiioiu  of  i.  88  of  tbe 
Critniml  Procednre  Code,  1882.  Seld,  the  proucutor 
waa  bonnd  to  prove  tbe  fact  of  proclamation.    In 

TBI    KATTBX   or  TBI    PBTITTOS  OV  PAHDIA   NATAE 

[I.  L.  R,  7  UaiL,  436 
10. Attaohment  ofpropertr— 0«- 

■HMi2  Proctdttre  Code,  1S61,  i.  184— Forfeiture 
<)f  property.— The  words  "order  the  attaohmeot  of 
anj    moveable   or    immoveabla    property," 


ABSCOHDUia  Offh'SItnE 

warrant  of  attachment  iimnltaaeonaly  with  the 
proclamatim,  if  he  reaorta  tc  attacbmeot  at  all, 
Abovyhovb  da«i    .  ,4  ICad..  Ap.,  48 

U. BaiMou  for  «b- 

■oondlng  — Jbr/ei<«f«  qf  property. — Theforfdtnre 

of  the  property  of  an  abacomCng  offender,  who 
appeari  within  two  yeara  from  the  attachmoit  of 
hit  property,  ibonld  not  be  carried  into  effect  nntil 


8  W.  B,  Cr„  63 

19. Power  to  make 

order  as  to  propertT— P«aal  Cod«,  t.  174.— 
Where  property  of  an  abacoodlng  offender  had  been 
attached  and  declared  to  be  at  the  diniosal  of 
Qoveramait  noder  a.  184  of  the  Crinunil  nocednre 
Code,  and  the  offender  ww  fntwcqiiaitlj  convicted 
under  i.  174  of  the  Penal  Code,  and  inch  conviction 
wai  uphdd  on  appeal,— ff«Z(f,  the  High  Conrt  bad 
no  power  to  malie  any  order  wiUi  reqtect  to  inch 
woperty.  Ik  tbb  mattbk  oi  tbb  Trrmon  or  tbb 
GoTSBHioBT  ov  Bbhoax       .       e  B.  Ii.  B,  943 


Code,  1861,  ft.  184,  186.— A.  Uagietrate  bai  no 
power  under  m.  184,  18G  of  t^e  Criminal  Procedure 
Code,  18S1.  to  invatigate  the  dainu  of  third  ptr- 
»ons  to  proper^  which  baa  been  attached,  as  that 
of  abacondiug  offendera,  QuBBtr  v.  CHrrUBOO  Bot 
[7  W.  B^  Cr.,  S6 
Iv  BB  Chubdeb  B&ov  BnraH  17  W.  B«  Or«  10 

14. Power  to  try 

olaims  o£  third  paxUtm—Crimual  Procedure 
Code,  1882, te. 88,89— Froeeedit^i  of  Magiitrate— 
"Judieial  preceedingi." —There  U  no  provision  of 
law  requiring  a  Magiitrate,  who  hai  attached  property 
under  a.  88  of  the  Criminal  Procednre  Code,  (o  invea- 
tigate  the  claimi  of  tUrd  perions  to  the  ownerghip 
of  auch  property.  Queen  v.  CAumroo  Ray,  7  W.  £., 
Cr.,  8S,  followed.  The  proceedings  of  a  Uagirtrate 
undm'  a.  68  of  the  Criminal  Procedure  Code  are  there- 
fore not  "  judicial  proceedioge"  m  the  >en>e  of  a.  4 
id)  of  that  Code.  QuBBH-KifFBBis  c.  Shbodieai^ 
Rai        .        .        .        .      I.  Ih  B.,  6  AIL,  467 


16.  - 


Criminal  Pro- 


eei*re  Code  (ISSSJ,  i.  88—AitacAme»t  of  proptrtj/ 
at  of  an  abtaondinff  perton — Claim  to  property 
attached^  Procedure- Sight  of  nit—Beviiion.— 
When  a  dum  ie  made  to  property  attached  nnder 
1.  S8  of  the.  Code  of  Criminal  Procedure,  tbe  Magis- 
trate should  stay  the  sale  to  give  the  cUimant  tmoe 
to  establish  his  right.  If  the  Hagietrate  erra,  the 
remedy  of  the  aggrieved  party  is  by  civil  ani^  and 
not  by  criminal  revision  petition.  QuBBH-EMPUies 
v.  EAVjiArrA  QouBitAB'    ,    L  lo  B,  so  Mad.,  88 


lizcdbyGoOt^Ic 


(  «1  ) 


DIGEST  OF  CASES. 


(    M    ) 


A-atmnimrsa  OTFMHDIQt— <io«eIw{e<f. 
(Act  X  of  1^2),  *.  172.— A,  h»vingbeen  MCwed 
of  an  offence  nuder  the  Pen&l  Code,  absconded, 
and  Ui  propeitj  wm,  on  the  7th  af  Augnrt 
1878,  attoihed  by  the  Magiatiate  uodar  «.  172 
of  the  Code  of  Crimiial  Procedure,  Act  X  of  1872. 
WUle  the  prop^tj  wm  eo  nnder  attachment,  it  was 
attached  bvB  in  eiocutionof  amoney-decteeagauiBt 
A  and  *ol3  on  the  16th  of  January  1879,  B  being 
the  pnrchMer.  On  the  airt  of  April  1880,  the 
Magistrate  mid  the  property  to  C.  It  did  not  ap- 
pear whether  the  time  fiied  by  Ha  MagiBtiate'i 
proclamation  for  A't  appaaiancB  had  ei^ed  at  the 
date  of  the  sale  to  B.  Held,  in  a  luit  for  poseewdon 
by  B  agunrt  C,  that  the  title  ohtoined  hy  O 
under  the  Ma^atnite'i  Mle  wa»  ropcrior  to  the  title 
(if  any)  obt^ned  by  £  at  the  sale  in  eiecntion 
of  the  money-decree.— Semiin.  that  after  the  date 
of  the  attechnent  by  the  Magirtmte  nnder_  ■. 
172  of  the  Code  of  Criminal  Procedure  and  dnnng 
its  continnance,  no  title  conld  he  conferred  hy  aa 
attachment  and  sale  rabsequmtly  made  in  eiecation 
of  a  money-decree.  GoliAJt  Ahbd  e.  Toolsbkbah 
Bma     .        .        .        .    I.  L.  K,  9  Calo,  881 


17. 


89— Pro 


etdurl  Cade,  JS82,  n-  ot,  oo,  oj— i-ruuiu™...™ 
and  aHachroent— Sale  of  attached  propiHs—TtfU 
of  p«reia«r.— Where  property  wai  attached  and 
wid  a*  property  of  a  proclaimed  offender  nnder  h. 
87  and  88  of  the  Code  of  Crinunal  Procedure,  it  was 
ield  that,  although  the  proclaiflation  wa_>  irregular, 
yet  the  property  ha-rtng  vested  in  third  parties, 
strangers  to  the  prooeeifings  in  which  the  proda- 
ination  was  made,  the  «tle  conld  not  be  set  aside. 
ABDOLiAB  .!.  Jim  .        .    L  I*  B,  23  AIL.  aw 

ABSENCE  FBOU  BEITIBH  HSBIA- 
8»»  LnuTAnoK  Act,  1877,  a.  7. 

[lB.I..B,8.N..a6 
Bte  Casbb  ottdib  LimriTioit  Act,  1B77, 

B.13. 

ABUSE,  SUIT  FOB  DAMAGBS  FOB— 

See  C*B»B  URBBB  JtrKiBDIOTioir  of  Cmt 

COTTBT— ABrSB,        DWAIIATIOS,         AMD 

StAHDBB,   SriTB   JOB. 

See  Cabbb  ukdbb  Siaii»Bb. 

ABWABS. 

See  Cabbb  tutomb  Cbb8. 


Aceetioty  after  tie  /lei.-Under  the 

Indian  Law,  no  one  is  liable  for  being  an  acce«ory 
after    the   fact.    Eakbal   Nikam    v.  Qubbh-Eh- 

nm  .      ....     ao.w.w..8i 

ACCrOENT,  LOaSBT— 

Bee  Cabbb  wntK  Cabbibbs. 

Stt  Cabbb  obdbb  Bahway  Couximj. 


ACOOMHODATIOir  AOCEFTOB. 

Set  Bill  ov  Exchabob. 

CI.LB..8Oal0.,n4 
ACOOMHODATIOH  DEAWBB. 

See     Pbdtoipal      aitd        Sitbbtt— Dn- 

OHAXOB    at   SUBBIX. 

[7  B.  Zj.  B.,  B85 

L  Xi.  B.,  4  Calc,  18S 

I.  Ii.  B.,  6  Calo.,  341 

I.  Ij.  B,  18  Mad.,  173 

AOOOMFUGE. 

See  Casbb  iniDBB  Apvbotbb. 

St*  Cbab»b  to  Jubt— Mibdibsottot. 

[6  W.  B„  Cr.,  17, 44 

8  Bom.,  Cr.,  67 

8  W.  B.,  10 

I.l..B.,iaKa(L,19e 

I.  L.  B,  17  Calc  643 

L Oorroboratloii,  D«o«wit7  ft>r. 

—8ttti»g  atidt  conviction  for  error  i»  laa. — -The 
uncorroborated  testimony  of  one  or  more  accomplice 
or  accomplices  is  safficieot  in  law  to  support  a  con- 
viction. The  evidence  of  accomplices  should  not  be 
left  to  the  jury  withont  such  directions  and  observa- 
tions from  the  Judge  at  the  circumstances  of  the 
case  may  require,  pointing  out  to  them  the  danger  .of 
trusting  to  such  evidence  when  it  is  not  conoborated 
by  other  evidence.  The  omisrion  to  do  so  is  an  taiia 
in  law  in  the  summing  up  by  the  Judge,  and  is,  on 
appeal,  a  ground  for  setting  aside  the  conviction, 
when  the  Appellate  Court  thinhs  that  the  prisoner 
has  been  prejudiced  by  wich  omission,  and  that  there 
has  been  a  fsilare  of  justice.  The  natarc  and  eitent 
Ot  the  oorroboration  reqniute,  eipluued  and  illus- 
trated.   Qdebk  V,  Elahi  Bax 

[B.  Xu  B.,  Sup.  Vol..  460 
6  W.  B.,  Or.,  80 

QiTBBii  t.  Bazabtbakatb  Bakbbjbb 

[8  B.  lb  B,  F.  B.,  a  note 
QiTSKf  c.  CsniTTBBDHABBB  Snsa 

[6  W.  B,  Or„  68 


-  Xlvidenct    of  c 


comyiices.— Observations  on  the  necesdty  of  requir- 
ing corroboration,  in  material  particulars,  of  the  evi- 
dence of  an  accomplice.  Qa:«ii-&mprMt  v.  Sant 
Sanin,  I.  L.  S^  3  All.,  806,  referred  to.  Qijbbn> 
Ekfbebb  v.  Ikbad  Cbak  .  I.  Zi.  B..  8  AlL.  130 
'   A   prisoner  ■hould 


r.  B.,  Cr.,  38 

The  testimony   of 

alone  suffldent  for  a  conviction. 
jiust  be  on  mattors  directly  con- 
necting the  prisoner  mth  the  offence  of  which  ha  is 
accused  ;  and  the  evidence  of  two  or  more  accomplicet 
reqnlres  conflrmation  cqnally  with  the  testimony  ti 
one.  Qu»H«.  DwABEA  .  6  W.  B.,  Cr.,  18 
P  Ind.  Jut,  N.  S,  100 


,y  Google 
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AOCOKPLICS-HVMNwMd. 

6, .  Chargt  to  atHit- 

ort. — There  ii  no  rnle  of  law  that  the  nucoiro- 
bonted  evidence  of  an  accomplice  ii  mfficient  for 
s  conTiction.  The  proper  form  of  the  chai^  to  the 
aaieuori  in  such  cases  stated.     AtronrKOCB 

[4  Ka<L,  Ap.,  7 

6. Svidtnet  Act   (II 

of  IS5BJ,  t.  38.— A  jury  may  eonvict  upon  the 
evidence  of  an  aceumplice,  though  nut  eorrabonted 
so  as  to  show  the  prisoner*!  actaal  paitieipation 
in  the  offence.  S.  28,  Act  II  of  ISGC,  applied 
onlT  to  the  old  Supreme  Conrts,  and  the  rules 
and  practice  prevailing  in  tbem  ;  and  dues  not  show 
(hat  in  the  Courts  ot  the  mofnsul  corrDborative 
evidence  is  iMally  reqninte  to  mpport  the  testimony 
of  an  accomplice.    QuBiH  t>.  Qgdai  Raoitt 

[6  W.  E.,  Cr.,  U 


7. 


-  Engliih  practice,— 


The  English  practice  should  b«  followed  as  to 

amount  of  corroboration  required  to  support  the 
evidence  of  an  accomplice,  which  i^  that  when  ho 
speabs  to  two  or  more  persons  as  having  been  con- 
cerned in  the  same  offence,  his  testimony  shoold  he 
confirmed,  not  only  as  to  the  ciroumetances  of  the 
case,  bat  also  as  to  the  identit;  of  the  priioners  ;  and 
that  any  prisoner  as  to  whinn  his  testimony  is  not 
mpported  should  b«  acqmtted.  Baa.  t.  Ikam 
VALID  BisAv     .  [8  Bom.,  Or,  67 

Stt  BBS. «.  Qksv  mt  DEAson 

[6  Bom,  CTq  67 

^  — — — W>t»eu  »rroweo*ttg 

treated  at  aeeompliee.—WheiB  the  M^strate 
erroneously  treated  a  witness  as  an  accomplice,  and 
granted  hirn  a  conditional  pardon,  —  Jeld  that  the 
evidence  did  not  require  corroboration.  HBa,  e. 
Pattbokawb  VAaTACHAMD  6  Bohl,  Cr,  B6 


W.  — Evidence    of   ae- 

eomplice.— Tilt  evidence  requisite  for  the  corrobora- 
tion of  the  testimony  of  an  accomplice  must  proceed, 
from  an  independent  and  reiiable  source,  and  previous' 
statements  made  by  the  accomplice  himself,  though 
consistent  with  the  evidence  givm  by  him  at  the 
trial,  are  iniuiRdent  for  such  corroboration.  The 
oonfenon  of  one  of  the  prisimers  cannot  be  used  to 
corroborate  the  evidence  of  an  accomplice  against 
the  othen ;  tunted  evidence  not  bring  made  better 
by  being_  eorroboiMed  by  other   tainted    evidence. 


sa.  T.  IlAUPA  BUT  Kafua 
Qumr  r.  Baiioo  Chowdhbt 


P6"W.H,Cr,4a 

-  Ettideuee  of  ae- 
eompltce,.— It  is  an  eetablished  rule  of  practice 
that  an  accomplice  mast  be  corroborated  by  indepen. 
deit  evidence  a*  to  the  identity  of  every  persan  whom 
he  impeaches  Beg.  v.  Malapa,  11  Bom.,  198, 
and  Reg.  v.  Nankn,  J.  Z.  B.,  J  Jo™.,  470,  followed. 

QUUS-ElfnEBd   «.   KsUBSABKlt 

[I.  Ii.  B.,  10  Bohl,  818 

.™         77^      TTT, SttidcHce        Act, 

1872,  e.  114.— Meld  on  a  consideration  of  the  Evi- 
dence   Act,    1872,    f.    Hi,    that    the  I,egislatare 


AOOOUFIiICB— coaf^NWd. 

Intended  to  lay  down  at  a  maxim  or  rule  of  evidence 
that  the  testimony  of  an  accomplice  ii  un- 
worthy of  credit  so  far  as  it  impUcates  an  accused 
person,  unless  it  is  corroborated  in  material  parti- 
culars in  reepect  to  that  person )  and  it  ie  the  duty 
of  a  Court  which  has  to  deal  with  an  aocomplicc^s 
testimony,  to  consider  whether  tHs  maiim  appUe* 
to  eiclude  that  testimony  or  not,  and  In  a  case  tried 
by^  jury  to  draw  tho  attention  of  the  jury  to  the 
principles  relative  to  the  reception  of  an  accom^ce's 


—  Evidimee  A 


',1873, 


ti.  114  aad  13S.—%.  13S  of  the  Evidence  Act 
(I  of  1672)  in  unmistakeable  terms  lays  it  down 
that  a  conviction  is  not  illegal  merely  becaute  it 
proceeds  upon  the  oncrrrobo  rated  teitimony  of  an 
accomplice,  and  to  held  that  corruboration  ie  neces- 
sary is  to  refuse  to  give  effect  to  Uds  provirioD. 
The  rule  in  s.^  114  <Jl  the  Evidence  Act  ctnncidea 
with  the  rule  observed  in  England,  that  though 
the  evidence  of  an  accomplice  shonld  be  carefully 
scanned  and  recrived  with  caution,  and  may  be 
treated  aa  unworthy  of  credit,  yet  if  the  jury  or 
the  Court  credits  the  evidence,  a  conviction  proceed- 
ing upon  it  ie  not  ill^.  Bsa,  «.  BAUAaAW 
Pasaxaohi     .  .  L  Ik  B.,  1  H«d.,  884 

Qltmt  e,  EoA  18  W.  B.,  Cr„  48 

Stidtnee      Act, 


Evidence  Act  the  conviction  of  a  prisoner 
uncorroborated  testimony  of  an  accomplice  it  not 
illegal,  the  Conrt,  having  reference  to  Ulustration  (J), 
s.  114  of  that  Act,  oonndered  in  this  case  that 
the  accomplice  was  unworthy  of  credit.  QtmBK  p. 
Ldchmbb  PiBSHAB  .  19  W.  Bt  Cr.,  48 


14.  - 


Althongh    by    i 


18a,   Act  I  ol  1872,  an  accomplice  is  a 

witness  agwnit  an  accused  person,  and  a  oranction 
woald  not  be  illegal  merely  becanse  it  proceeded  upon 
the  uncorroborated  testimony  of  an  accomplice,  yet 
it  would  be  unsafe,  where  the  testimony  of  the 
accomplice  is  not  corroborated  in  any  material  point 
except  bj'  the  confesAon  of  a  f^ow-nrisanaT  whoae 
tertimony  llkenite  requires  corrsboratutn,  to  eonvlet 
the  accnied.    Qvmr  v,  Udhab  Bran 

E18W.B,Cr..e8 


IS. EtideHct     Act, 

1872,  *■  133.— Per  Edob,  P.J.— Although  ae  a 
general  rule  it  would  be  most  unsafe  to  convict  an 
accused  person  on  the  uncorroborated  evidence  of  an 
accomplice,  such  evidence  must,  like  that  of  any 
other  witness,^  be  considared  and  wdghed  by  the 
Judge,  wbo,  in  doing  so,  shonld  not  overlook  the 
position  in  which  the  accumpUce  at  the  time  of  giving 
his  evidence  may  stand,  and  the  motives  which  h* 
may  have  for  stating  what  is  false.  If  the  Judge, 
after  making  due  allowance  for  theee  eonsideraUons 
and  the  probabilities  of  the  story,  ctBue*  to  the 
conclusion  that  the  evidence  of  the  accomplice,  al- 
though nnoorroborated,  ii  tne,  and  the  evfdBi«^  U 
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(    M    ) 


AOOOHFLXOB— «Mriiw«d^ 

belMTed,  edablbhet  the  guilt  of  the  prUoiUT,  it  U  hii 
duty  to  convict.  Beg.  t.  Ramatami  Padayaehi, 
Z.  ii,  £»  1  Mad.,  894,  JEwprett  v.  Mardto  Datt, 
Weakly  Nota,  AlU  1884,  p.  288,  bimI  QMtn-Snpreu 
T.  Sam  Sarvn,  I.  L.  JI.,  8  All.,  BOS,  Tcfened  to. 
QMM-£mj>rMf  V.  Sam  Sarats,  I.  L.  R.,  8  All.,  30$, 
eipUuned  uid  diitin^ihed  b;  Stbaibht,  J.  Far 
Bbodhcbbi,  J.,  cotttra. — Obaervotioiii  ■■  to  tlie 
necnmt;  of  coTTobontion  in  materuil  puticol&n  of 
tbe  evidence  of  accomplice  witneMe*.  Qiiten-Em- 
frat*  V.  Son  Saratt,  I.  L.  B.,  8  AIL,  306,  Quee»  v. 
BoMtadag  CliMekarlHittg,  30  W.  B.,  Cr.,  19,  uid  Seg. 
r.  B»dhu  Ifaniii,  I.  L.  B.,  1  Bam, 475,  referred  to. 
J>«r  Kdob,  C.J.,  Nid  SrxuaHi,  J.—'S.veis  '**^  " 
It  wiiei  mnit  be  decided  on  iti  omi  facts,  and  not  on 
•nOTMted  tuwlogle*  toothercMe*.  Qubbh-Ehfbihb 
9-  doBiXDBix  ,       I.  Ii.  B.,  0  AIL,  SaS 


16.- 


-   Etidenea  of  a 


wmpliett—AH  1  of  lSff2,  a:  ll^fbj,  iS3.-Tbe 
hw  in  Indi«,  u  expKMed  in  i.  138  and  ■■  114 
of  tbe  Kvidence  Act,  uid  wbich  ia  in  do  reipecl 
ASeroil  from  the  1>«  of  Engluid  on  the  aubject,  ia 
tb«t  «  conviction  baaed  on  the  nncorrobortted  tecti- 
mony  of  on  accomplice  ia  Dot  illegal,  that  it,  it  ia  not 
nnlawfnl ;  bot  eiperienca  show*  that  it  ia  ntnafe, 
oDd  hence  it  ia  the  practice  of  the  Jndgn,  both  in 
^g.i.n.<  uid  in  India,  when  sitting  olono,  to  smonl 
thefr  mindi  eoreftilly  ogiJnEt  acting  upon  anCQ  evi- 
dence when  nnctoToboratied,  and,  whtm  toying  a  caio 
with  a  jniT,  to  worn  the  jorj  that  mch  n  conrie  ii 
luiMfe.  Iiiere  mnat  be  some  corroboration  independ- 
mt  of  the  accomplice,  or  of  a  co-conf  esnng  prisuueri 
to  iboir  th*t  the  putj  accnied  was  actually  engaged 
Erectly    in  the  commiaaion  of  the  crime  charged 

rift  him.  A  accond  accomplice  does  net  improve 
poaitioD  of  tbe  firat,  and,  it  there  are  two,  it  ii 
necenory  that  both  ihonid  be  corroboioted.  Tbe 
occomplics  mnat  be  corroborated  not  only  aa  to  one 
bat  M  to  all  of  tbe  pemna  affected  by  tbe  evidence, 
and  comboTatinn  of  hit  evidence  m  to  one  priaoner 
doea  not  entitle  hie  evidence  againet  anotber  to  be 
accepted  without  corroboration.  R.  v.  Webb,  6  C.  j; 
T.,  595,  B.  V.  Dj/ha,  8  C.  ±P.,  OBI,  B.  ».  Addit, 
eC.it  J"-  S88,  and  R.  v.  tTHkai,  7  C.  ^  P.,  372, 
leferted  to.  The  poweaaion  of  property  tateo  from 
K  mnrdered  perion'ia  not  adequate  corroburation  of 
the  evldmee  of  lU  accomplice  chorpog  mch  peraon 
in  powetrion  with  participation  in  the  mnrder, 
though  it  would,  no  doubt,  be  corrobcratioo  oF  evi- 
dence .that  the  priaoner  participated  in  a  robbery, 
ar  tb^  be  hod  tUahoneftly  received  stolen  property. 
In  the  trial  of  3,  S,  and  M  npon  a  charge  <.f 
mnrder,  the  evidence  for  the  prosecation  conaiated 
of  (i)  the  confession  of  B,  who  mi  jointly  tried 
with  them  for  the  some  office ;  (ii)  the  evidence  of 
an  accomplice ;  (iii)  the  evidence  of  n-itQcuea 
who  dpposed  to  (he  discovery  in  M'a  house  of 
pn)per(y  belonging  to  the  deceased ;  snd  (ivj  the 
eriddice  of  mtnenes  wbo  deposed  that,  on  the 
day  when  the  deceased  wbj  lost  seen  olive,  all 
tbe  prisoners  were  seen  together  near  the  place 
where  the  body  was  afterwards  fonnd.  Seld 
that  there  ww  no  sufficient  corrobotoHon  of  tbe 


ACOOMFZJOB-- 

statements  of  the  oceomplioe  or  of  the  Go-eontMilng 
priaoner  P.    Qi7EBX>£mpxms  v.  B^k  Saxax 

p.  Ii.  B,  6  AIL,  806 


person  upon  tbe  evidence  of  witnesses  who  ore  no 
better  thui  accomplices  and  whose  evidence  is  net 
corroborated  in  material  respects  by  other  indepeud- 
cmt  evidence  in  tbe  case.  JoQtsuax  Na.ih  Biuw- 
lOK  V.  BtsdiX  GjlBo  .  a  C.  W.  it,  66 

-  CoMfialftoaMaH 


t»/or 


—Prelan£e  at  evidanea  of  ei 
Mixtion-Fiar  ofimtantdaali—Paimt  Code  (Ad 
XL  V  of  ISeOJ,  a:  S4  and  H—Bvidtnee  Act  (I  of 
lS7aj,  «.  ia3~Po¥itr  of  Sigh  CouH  t*»  Rmiiio*,— 
Tbe  accused,  who  were  classera  employed  in  the 
Revenue  Survey  Deportment,  were  choifjed,  under  i. 
161  of  the  Penal  Code,  with  taking  bribes  from  the 
ruyota  of  certain  villsges.  The  only  evidmce  sgunst 
the  occnaed  was  tbot  of  persons  who  had  cither  sub- 
scribed to  the  bribes  or  collected  aubscriptiona  or  paid 
the  money  to  the  accused.  They  stated  that  they 
hod  offered  tbe  bribesi  because  the  classers  bad 
tbreatened  to  raise  the  aasessment,  cut  down  tbo 
hedges,  and  erect  new  boundary- marka.  Aa  regards 
tluB  evidence,  the  trying  H^atrate  remarked  that, 
even  if  all  the  witneiscs  for  tbe  proaecntion  were 
treated  M  aecompUces,  it  was  opm  to  him  to  convict 
on  their  unoorr jboiated  testimony,  as  "  there  was 
inherent  truth  in  their  statementa,  and  oircumstanc«t 
existed  which  n^otived  tbe  premmption  of  a  con- 
spiiacy,  ond  evidenced  signs  of  truthfulness."  The 
Ha^atrote  wos  also  of  optnion  tbot  there  was  a 
distinction  between  accomplicci  who  volnnteered  to 
asoat  in  the  rec^pt  of  illegal  grotificotions  and  those 
who  osnated  nnder  ccmpulaioQ.  In  the  oinnlon  of 
tbe  Magistrate,  tbe  witueasea  in  the  present  cose 
belonged  (□  the  latter  chas,  oud  there  wos  no  leaaan 
to  disbelieve  thrir  evidence.  He,  therefore,  convicted 
'the  accused  under  s.  161  of  the  Pcn^  Code,  and 
sentenced  them  to  ligorons  imprisonment  and  fine  i — 
Said  (SooTT,  J.,  dJasCDting)  that  the  couvicticos 
were  illegal,  there  btang  no  evidence  to  corroborate 
the  witnesses  for  the  prosecntiuu,  oil  of  whom  were 
accompUces.  Seld,  also  (Soott,  J.,  dissenting),  that 
there  was  aucb  error  in  tbe  connderstion  by  the 
Hogiatrats  of  tbe  evidence  as  to  prejudice  the 
accused,  and  such  afulure  of  justice  osto  justify  the 
Court  in  revirion  in  setting  ovde  the  convictions. 
Per  Cdbiah:— The  limits  i.f  the  application  of  tbe 
doctrine  of  neceanty  as  an  excuse  for  an  act  otherwise 
criminal  are  tboae  prescribed  in  s.  94  of  tbe  Penal 
G,de.  Therefore  wituessea  who,  in  order  to  avoid 
pecuniary  injary  or  pers  iial  mnlcstatlon,  had  offered 
or  given  bribes  to  a  public  servant  were  abtitora  of 
the  offence  i.f  taking  an  illegal  gratificaldon,  and  their 
evidence  abcuid  be  treated  at  that  of  accomplices. 
By  the  law  bi  th  of  India  and  England  tbe  evidence 
of  an  accomplice  is  admisnble,  and  a  conviction  is  not 
illegal  beMuse  it  proceeds  npon  the  uncorroborated 
testimony  of  an  accimplice  (a.  133  of  tbe  Bvi> 
deuce  Act,  I  of  IS7Z}.  But  tbe  presumption  that  an 
accom|iltc«  li  unworthy  of  er«dit,  unless  coTToboi^ted 
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in  niBteritl  partienlan,  baa  become  a  mle  of  pnctiee 
of  klmcri:  nniveml  spplicatton.  Ftr  Soon,  J. — 
nwre  nm  be,  luxrever,  omb  of  ta  eiceptional 
cbuteter  id  which  the  accompllco  cTidence  aloue  con- 
vince* %  Jo^e,  Mid  if  he  uta  on  that  conviction, 
with  the  character  of  the  witneeaei  clearly  preirait  in 
hia  mind,  a  Bcvianna]  Cun'rt  onght  not  in  interfere,  I 
in  the  abaence  of  other  drcumgtMicea  abovriSK  a  want  j 
of  judicial  diacretioo.  Per  Jabhimb,  J.— The  mere 
eircnmitaace  of  a  peraon  being  preient  on  a  lawful 
occarinn  doe*  net  raiae  a  pteanmptian  uf  that  peTaon'i 
complicity  in  an  offence  then  committed  «d  aa  to 
make  i.  84  of  the  Peual  Code  applicable.  Seg.  v. 
JSiWer,  9  C.f  P.,  106.  Where  the  Magiatrate  on 
that  gr:^iind  did  make  that  prefumption  agaiDit  an 
BCcoMd  penon,  and  appli^  the  proviiion*  of  a. 
S4,  he  committed  an  cmr  in  law,  and  the  High  Conrt, 
aa  a  Conrt  of  Beviaion,  might  acquit  the  accUHd. 

[I.L.S.,14Bom.,116 


18.- 


-  The  Court  (MiT- 


TBB  and  Ponrmx,  J/.,  Gloteb,  J.,  diaatsting) 
refuaed  to  conTict  in  thia  cate  on  the  uncorroboiated 
evidence  of  an  accomplice  who  had  prerioaily  been 
couTicted  of  the  wme  oltence  on  her  own  confetnon. 
QusKir  r.  Ri,Maoi>OT  C^fcebbbdttt 

[SO  W.  B^  Cr^  18 


2a  - 


-  Aceated  aequil- 


Ud,  bid  tmdtr  amtf,  ptading  appeal  undtr 
372,  Criminal  Procedure  Code.  —  E  and  B  wetc 
aecoied  cf  beii%  concerned  in  the  same  offence. 
K  tn»  flnt  apprehended,  and  the  U^iatrate 
inquired  into  tbe  chaT^e  agunat  bim  and  cimmit- 
ted  Mm  for  trial,  bnt  the  C'.urt  of  Seauon  acqtiit- 
ted  K.  ^The  Lrcal  Oovemment  preferred  an  appeal 
Btcunit  bii  acquittal,  and  the  Hagiatrate  arreated  bim 
with  a  Tiew  to  hia  detention  in  cnat'dy  until  tncfa 
upeal  wai  determined.  While  K  wa«  *o  detained, 
the  M«4ci(tnte  inquired  into  the  charge  agunat  B, 
who'hid  meanwhile  been  arreated,  and  nuide  K  a 
witneaa  for  the  prrBccution  and  committed  S  for 
trial.  A'l  evidence  waa  taken  on  B't  trial.  Seld, 
per  Stuixi,  C.J.  (Spaseik,  J.,  donbting),  that  K't 
arreat  waa  lawful,,  and  that  hi*  evidence  was  admia- 
aible  agunat  B.  Held  per  Sfakeii,  J.,  that,  aaaum- 
ing  that  tb«  Magiitrato  looked  on  £  a*  an  aceuaed 
penon  and  hia  arreit  wai  lawful,  the  Mag^atrate 
•honid  not  hare  examined  him  aa  a  iritnen  againat 
B,  and  that,  aaaaming  that  Ci  arreat  wai  nnlawfnl, 
and  that,  when  he  made  hi*  atatementt,  he  wa*  a  free 
TMSt,  hi*  evidence,  if  admiuible,  waa  not  evidence  on 
which  a  Conrt  abnuld  place  much  reliance.  E»xbbs 
or  Insu  V.  Kariu  Buhss  L  Ij.  B.,  S  AU.,  886 

SL  — Perna   charged 

with  ojfenee  and  ditcharged  forvrani  of  evidence.— 
There  ii  no  law  i  r  principle  which  preventa  a  person 
who  haa  been  in  ipected  and  charged  with  an  offence, 
hnt  ^•charged  by  the  Hagiitrate  fur  want  rf  evi- 
dence, being  afferwardi  admitted  a*  a  witne**  fnr  the 
prriecotion  on  the  gronnd  that  he  is  an  accomplice. 
Qdbik  v.  Bkhabt  Law.  Kobi      7  W.  B,,  Cr.,  44 

S3. ~ ■ Ftrton  cognitant 

tf  crime  taking  »omtamtapT*wutit.~ka  aceuaed 


AOCOUFUOB— eoa^'meii. 

penon  cannot  be  convicted  *oIe1y  upon  the  evidence 
of  perann*  who  are  more  or  leaa  participator!  in  the 
cnme  of  which  he  ia  aceuaed.  Where  a  witneaa  ad- 
mit* that  be  waa  ct^niiant  of  the  crime  aa  to  which 
he  teatifle*,  aud  took  no  meana  to  prevent  or  diicloae 
it,  hia  evidence  muat  be  con»idered  aa  no  better  than 
that  of  an  accomplice.  Qdibs  c.  Chuhio  Chiksa- 
MBBB 24  W.  B.,  Cr.,  66 

«.  -  Informer  cogni- 

tant  of  offenee—Omittion  to  diicloia  eommif 
tion  of  offence. — Where  an  informer  waa,  upon 
hia  own  atatemcait,  cognizant  of  tbe  cominl*- 
aiou  of  an  offence,  and  omitted  to  diaclcae  it  for 
•ix  daji,  the  Conrt  waa  not  pre^ied  to  *ay  that 
be  wa*  an  accomplice,  bat  held  that  hia  teiUmony 
wa*  not  ancb  aa  to  jnatif  y  a  conviction  eicept  where 
it  waa  corroborated.  leSiir  Chasdba  Chakbra 
r.  quBEN-EMfBEsa         ^    I.  Il  B.,  ai  Calo.,  828 

84.  — Witnettet    vho 

law  acted  at  accompticet, — Where  witnctaea  ap- 
peared to  have  takenan  active  part  in  carrying  away 
a  peraoD  after  he  had  been  grievonaly  aaaaQlted  and 
waa  in  a  helpteaa  couditioo,  and  then  leaving  him  in  a 
field  where  he  wa*  anbaequently  found  A^tA-.^-Seld 
that  their  evidence  waa  no  better  than  that  of  acccm- 
plicea ;  at  any  rate,  it  wonld  be  moat  unnfe  ftr  the 


26.  '- Spy—IHitinc- 

iian  bettoeen  a  epg  and  an  accomplice  I>etec^ 
tite  qj^tr.— The  action  if  a  «py  and  informer 
in  mggeating  and  initiating  a  criminal  i  fff nee 
i*  itaelf  an  offence,  the  act  net  being  eimaed 
or  juitified  by  any  oiception  in  tbe  Penal  Code 
or  by  the  docfnne  which  tUatingniahei  tbe  apy 
from  the  acccmpHce.  Bat  tbe  act  of  a  detec- 
tive in  BQpplying  marked ,  money  for  the  detec- 
tion of  a  crime  cannot  be  treated  aa  that  of  an 
accomplice.  Diatinction  between  a  apy  and  an  ac- 
complice pointed  out.  Bex  v.  Deipard,  28  State 
Trialt,  489.  Beg.  v.  Umllint,  S  Cox.  C.  C,  626, 
Queen-Empreet  v.  Mona  Puna,  I.  L.  S.,  18  Bom., 
661,  referred  to  and  followed.  Qims-EiiTBEBa  v. 
Javbohabaic         .        .    I.  Xu  B.,  18  Bom.,  SaS 

26.  Svidtnce  Act  (I 

qf  1872J,  u.  114  and  18B-P*blio  Officer,  offtr 
of  bribe  to— Corroboration.— A  peraon  who 
offer*  a  bribe  to  a  public  ofllcer  i*  an  aceom. 
plice.  Per  BiSDwooD,  J.  — A  conviction  ia  not 
illegal  merely  becanae  it  proceeda  on  the  uncorrobo- 
rated evidence  of  an  accomplice.  Such  evidenct^ 
1  being  admiaublC'  fnmiabe*  aa  legal  a  baiia  for  a  con- 
viction aa  any  other  evidence  which  i*  admiBaible. 
Tbe  rmiaaion  to  fi  llow.the  eitabliahed  rale  of  practice 
aa  to  the  corrobcration  of  loch  evidence  doe*  nut  con- 
atitute  an  error  in  law  ;  bnt  where  tbe  evidence  of  an 
accomplice  ia  not  of  a  character  to  warrant  tbe 
refntal  of  a  Ccnrt  to  apply  to  it  the  maxim  ennn- 
elated  in  illnattation  (b)  of  a.  114  of  tbe  Evidence 
Act^s  conviction  baaed  on  mch  evidence  alone  would 
OS 
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ACCOKFU.CS— continued. 


(    «    ) 


I   ACCOKFZJCS— ooMlwM. 


i  138  of  the 'EviSence  Act  are  to  be  re«d 

together,  uid  neither  »ection  ii  to  be  ignored  in 
the  exetcisa  of  jndici»l  ditcretiou.  The  iUn«tn- 
tion  (i)  of  I.  114— "that  the  Conrt  may  presume 
that  an  accomplice  ia  unworthy  of  credit,  nnlew 
he  i«  correho[»ted  in  material  particalaLTs"— i», 
howerei,  the  rule,  and  when  tt  i>  departed  from. 
the  Court  ihonld  show,  or  it  phonld  appear  that  the 
eircanuitancea  jaitify,  mch  departure.  According!;, 
where  a  conviction  vM  haaed  golely  on  the  evidence 
of  ftccompiioei,  and  the  circumrtancei  connected  with 
the  preparation  and  oondnct  of  the  cmc,  at  diacloaed 
by  the  record,  and  partiona  alao  of  IJie  evidence 
addnced  at  the  trial,  diowed  that  it  would  not  be 
proper  to  act  on  that  oTidence,  the  Court  aet  ande 
the  conTictioa.  Qvawf-Eiaixaa  c  Chaqak  Dita- 
BAK       .        .        .        .  I.  Ii.  B„  U  Bom.,  881 


27.  ' Witiuf  preteut 

o»  oceaiion  of  giving  a  bribe — Fenal  Codt  (Act 
XLV  of  tseoj, «.  114.  lei-niigal  gnOMcation. 
— D,  a  Sub-Intpector,  and  F,  a  Head  Coiibwile.were 
charged  under  a.  161  (giring  a  bribe)  and  a.  161  read 
with  a.  114  (abetment  of  the  offence  lA  giving  a  bribe) 
of  the  Penal  Code,  reipectirely,  and  it  waa  contended 
that  theao  chargea  were  not  auatainahle,  beesuae  the; 
re«ted  entirely  on  the  teitiinony  of  perioni  alleged  to 
have  been  accomplice,  who  had  not  been  corroharated 
in  material  partjeulari.  Seid,  the  mere  pleaence  of 
a  peraon  on  the  occaion  of  the  giving  of  a  bribe,  and 
hit  omianon  to  promptly  inform  tlio  aathoritiei,  do  not 
conatitute  him  an  accouiplice,  unleaa  it  can  be  abown 
that  he  aomehow  co-operated  in  the  payment  of  the 
bribe,  or  waa  inatrumental  in  the  negotiationa  for  the 
payment.  Q««»«  i-  Cltmado  Chandalintt,  24  W.  R., 
Cr.,  65,  Qtutn-Empreti  v,  Sfaffanlal,  I.  L.  R.,  14 
Bom.,  Its,  Quten-Emprttt  v.  Chagan  Dagarant, 
I.  L.  R.,  14  Bom..  831.  QMeen-Smprtu  v.  O'Sara, 
I.  L.  R.,  17  Calc,  642,  Ithan  Clnndra  y.  Queen- 
Sapreti,  I.  L.  S.,  21  Calc,  S2S,  Jogendra  Nath 
Biawtnik  V.  Sangap  Oaro,  2  C.  W.  #.,  56.  Rajcni 
Zant  Bvtt  y.  Atan  Mnllick,  3  C.  W.  If.,  673.  and 
Alimnddia  v.  Queen-Rnpreii,  I.  L.   R.,  33  Calc, 

361.  dialaneuiahed.  Quebh-Eupbbss  c.  Deojieuk 
Sraaa  .        .        .    1. 1..  B,  27  Calo.,  144 

Stidtnce     Act 


(I  'of  1872 J,  *.  IBS—PtrtOn  accompanying 
anotier  to  mt»"i  payment  of  a  brite—Ifatun 
of  aeeempliee  evidence. — Where  certun  peraona 
accompanied  another,  who  waa  entnuted  with  and 
carried^  money  intcmded  to  be  given  aa  a  bribe 
to  the  head  oonrtable,  with  knowledge  that  it  wsi 
to  tw  10  P^d  and  in  order  to  witneaa  and  aaiiit  in 
Bucb  payment: — Beld  that  they  were  accomplicea. 
Accomplicea  are  not  like  ordinary  witneaaea  in  reapect 
of  credibility,  but  their  eridence  ii  tiunted,  and 
ahould  be  carefully  icratiniied  before  bang  accepted. 
Where  the  only  evidence  of  the  payment  cit  a  bribe  to 
the  accufcd,  apart  from  hearaay  ttatementa  which 
vere  not  admiaaible,  connated  of  the  uncorroborated 
evidence  of  an  accomplice,  which  waa  further  in  itaelf 
improbable,  and  to  aome  extent  inconnatent  with  the 
■toe;  of  the  othw  accompUce^  the  High  Conrt  tet 


Lender— Penal  Code  fAei  ZLV  of  ISeOJ, 
n.  313,  342,  and  884.~-Tbe  accuaed,  a  Snb-In- 
apector  of  Police,  arreated  one  J,  wmngfully  con- 
flncd  lum,  and  extorted  from  bim  Bi.  300  under  h 
threat  that  he,  the  Hcciiaed,  would  not  relcMe  J 
unleaa  the  money  were  paid.  Thia  money  waa  paid 
on  tlua  account  by  F,  a  money-lender,  who  lent  J 
the  money  for  thla  pnrpoae.  Accnaed  waa  convicted 
under  aa.  &4a  and  884  of  the  Penal  Code.  In 
appeal  the  Seaaiona  Judge  held  Oiat  F  waa  not  an 
accomplice,  and  having  couaidered  hii  evidence 
tccoidingly  diamiaaad  we  appeal.  Held  that  F 
paying  aach  money  unrid  the  drcumataucea  ooulcl 
not  be  r^aided  a*  an  accomplice  of  the  Snb-Inapec- 
tor  in  auch  miacondnct.    Axbot  EhiUk  Cevcub- 

RUTTX  V.  JiOKT  CSUITDBB  CsOOKMKBVTTY 

[I.  Xi.  B,  87  OaIo.,  gS6 
4  O.  W.  K.,  766 

ACCX)UWP. 

See  CoPTXiiKT  ,  1. 1>.  B.,  13  Bom.,  868 

See  Class  imsnt  DaoBsa— CoRBTsoonoir 

o>  DBOKn— Aooomrr. 
See  Dbcbbb— PoRicoiDBOBn— AoooiniT. 
See  Cabbb  umBB  HoXTaiaB— AOOOVHTB. 
See  ODCa  Ot  pROOl— AooolTlfT. 
See  Plbsoob  Ain>  pLBcan. 

[I.  lb  B.,  le  Gala.,  822 

See  PbDIOIPII.     UTD      ASIHT— nciT     OI 
AftElTB  CO  AOOOITNT. 

See  Vabuvdb   bbtwbut   Puumte^  abv 
Pboov— Sfeoul  Cubs— Aocomrr. 

[Agra  V.  B.  47,  Bd.  187^  86 

lir.'W.2e,Bd.l878,96 

1&W.B,S4 


-  Bight  to  an— 


See  CiBia  imsiB  Hnnv  Law— PuTi- 
Tioir— BioHi  TO  AooouvT  cm  Puti- 
Tioir. 

-  Power  of  Oom^t  to  ordeor  A<y 


ooont  ioBtesd  of  r«ftrrliic  partr  to  Mparftte 

Bolt.— In  a  auit  by  thehefrtotadeoeaaedHahoniedan 
to  recover  from  Ma  widow  landed  pmperty  of  wUeh 
abe  cluma  to  be  in  poiaeanon  aa  abaolnte  owner  under 
amoknrarideed  idl^^tohavebecoi  executed  In  lien 
of  her  dower,  where  ahe  wholly  fails  to  prove  execu- 
tion of  the  deed.,  it  ia  competent  to  the  Court,  inatead 
of  referrii^  the  pluntlfla  to  a  aeparate  auit,  to  direct 
an  aeoonnt  to  be  taVen  of  the  meane  puflta  recdved 
I   by  the  widow  and  of  the  amonnt  due  to  her  on  so- 
count  of  dower  with  a  view  to  the  aattlcment  of  the 
I   cluma  of  both  partiea.     ASLOO  c,  nxDUTOOinssA  i 
I  UMBUiOOSUBAe.  AaLOO.        .       80  W.  B.,  887 
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DIQB6!I  OT  CASES. 


i    «    ) 


AOCOmTF,  ADJITSTMRNT  OF- 

Sm  Cim  inisiK  IiuoTATKni  Aci,  1S77, 

An.  M  (18£g,  B.  1,  UL.  9). 
5w    Cms   inroD  Faxtvesbbif— SnniB 

sBBncmra  PAscmssHiF. 


Ut«  wu  nld  under  »  oontnct  at  lOf  yean'  pnrchuB 
of  the  net  •nnnal  rent  cullectioiu,  uia  tariaQB  aimu 
of  monej  wece  left  m  depont  with  the  vendee  ta 
meet  varioiu  cbargee  which  were  expected  to  ariie, 
and  the  amoiuit  of  theie  chargei  was  regulated  b; 
the  Tcndor'i  eipectatioDi,  and  formed  poitioni  ol  the 
■tipnlatiolu  of  which  the  contract  wai  compoied,  but 
the  net  annntl  collectiuni  evoitaall;  fell  ihort  of 
thoie  eiMctatiinu,— J^efij  that  the  agreement  at  the 
net  of  the  ooDtiaet,  til,  that  the  propertj  was  taken 
at  Uif  jrean'pttTchue,  iboald  govern  the  whole  trani- 
Mtion,  Mid  that  the  ai^connta  between  the  partJM 
■hoold  be  adjnited  accordingly.  In  a  mit  to  have  an 
aeeonnt  taken  of  what  was  pajable,  and  had  \itea 
paid,  bj  ritber  of  the  two  partie*  in  pnnoance  of  the 
contract,  and  to  hare  a  decree  for  any  balance  fonnd 
to  be  due  to  dthef— the  contract  diitinctl;  providing 
for  an  adjustment  after  the  net  annual  cvllection, 
and  containing  a  itipnUtioa  that  any  injury  iccm- 
ing  to  the  interest!  of  one  party  by  any  lacbei  in  the 

Bynunt  of  rent  by  tbe  other,  ■honld  fiirm  a  ground 
•  oompaiMtion  i — Btld  that  it  waa  not  necesnn 
that  the  land  ihould  be  lold  up  for  arreara  in  default 
<j  payment  before  theaccount  could  be  adjuited;  and 
that  evoi  a  decree,  taken  out  by  the  temindari 
aaainrt  defendant  for  the  rend  of  the  laud  in  tuit, 
did  not  affect  pluntilfa  claim  to  the  money  owing 
ni^r  the  contiMt.  Ottxnsa  Nabaut  Hooebxjib 
v.Qin>ii>RJJB.Dn.  SB  W.  B.,  472,  478 


Pnmu  Chdvsbus  v.  NirrAiiAin)  Sbie 

[B.  Ii.  R.,  Bop.  Vol.,  8 
W.  B,  F.  B.,  88 

AOOOUKT  BTATBD. 

<Sm  Casu  dbdib  LucniTiOM  Aot,  1877> 

i.  19— ACDOWLEDaHBHT  0>  DlBTB. 


iwg  rtfiftration  of  bond  bg  deHi/ing  extctifton.—Tbe 
plaintiff  Kied  (i)  for  regittnition  of  a  hypothecBtion> 
bond  (oecnted  by  the  defendant]  (ii)  in  the  alter- 
native, tot  recovery  of  the  mount  of  the  bond  upoa 
•n  acMntut  lUted.  TIm  defendant  denied  execntion 
of  the  bcmd,  f-nJi  that  ihe  ii»J  liad  any  deallngi 


talia^  and  diiaUowed  the  lecond  <m  the  gronnd  that 
the  hoid  had  effected  a  novation  of  the  ocntiaot  Im- 
BlMby  tiuttatemaitof  ■cooantai-jr«U  that  thii 
^— *1*1"  ma  amog,  and  thai  the  ^aintifl  wai 
ttfiUed  to  pie  upon  the  iceouot  lUted.    Sardar 


ACCOUHT  BTATBD— concluded. 

Xuar  y.  Chandraicati,  I.  L.  B.,  4  AIL,     80,  difttn- 

gniahed.    EUK-oiviicr «.  SUJio 

p.  Ifc  B,  U  AIL,  la 

S.  Caiut  of  ortioa 

—Evidtnet  of  Iht  axittitiff  dtht — Freth  cotiiraci 
—Intereif — JJanxfiipat.— In  June  1SS3,  the  plaint- 
ilCa  father  advanced  a  loan  to  the  defendant 
at  compound  intereit.  The  account  of  thie  debt 
with  intereri)  wu  adjuated  and  aigned  from 
Ume  to  time.  In  Juno  1893,  it  waa  adjusted 
and  ligued,  the  imount  found  due  hang  1128-3-0. 
In  February  189R,  the  plaintiff  pued  to  recover  tbia 
amouut.  Held  that  the  aecount  (niznkhata)  wm 
merely  an  acknowledgment  of  the  debt  and  of  the 
correctneaa  of  the  calculation  of  intereat  upon  it. 
Stld,  alao,  that  the  plaintiff  waa  not  entiUed  to 
treat  the  nmonut  ao  fonnd  due  a*  prindpal  and  lo 
claim  intereat  upon  it.  The  debt  to  be  aued  on  w(« 
the  amount  originally  advanced,  and  the  interest 
recoverable  waa  limited  by  that  amount  according  to 
the  rule  of  damdupat.  By  En^liah  law  an  account 
stated  could  be  aued  on  aa  implying  n  pronuse  to  pay. 
Formerly  this  waa  the  rule  alao  in  Bumbay  (aa  ahovrn 
by  the  earlier  caaea),  where  the  acconnt  waa  aigned. 
If,  however,  it  wu  not  ■^"^>  i'  could  not  be  aued 
on  aa  a  new  contract.  The  Indian  Limitatinn  Act 
required  an  acknowle^ment  or  admisnon  of  a  debt 
to  be  ngned ;  and  an  admisnon  not  made  in  the 
manner  preaciibed  by  law  (t.i,,  mgned)  for  the 
porpcse  of  preventing  a  debt  fmm  becuming  barred 
does  not  imply  a  pri  mite  to  pay  it  if  it  should  become 
barred.  Accordirrg, however,  tothe  later  authorities, 
an  acooaot  stated  or  adjusted  (mzafchata)  cannot  be 
sued  on  aa  a  freah  contract.  The  auit  most  t>e 
brought  in  respect  of  the  original  transaction,  and 
tbe  subsequmt  stated  or  adjusted  acconnta 
are  only  evidence  of  the  debt  ^sing  from  them, 
and  serve  to  prevent  the  operation  of  tbe  Act  of 
Limitation.     BalXUx  o.  HvixA 

[I.  It.  B-,  38  Bom.,  618 

Aooounr,  suit  roB— 

8tt  BnriUL  Burr  Aos  (VIII  o>  1860),  a. 

SO  .        .  I.  L.  B,  6  Oalo.,  80^  ^4 

p.  L.  R,  7  Calo,  68 

8  O.  L.  B..  286 

la  W.  B.,  148 

8  O.  L.  B.,  444 

Z.  Ih  B.,  ao  Cttlo.,  426 

Set    Dekbut     ASBlODiirfTBUTa     Bbliki 

Aoi,  s.  ICD     .  I.  L.  B,  16  Bom.,  861 

CL  I^  B.,  20  Bom.,  468 


!«  Caub  ttfsbb  MoBKuaB— AocotniTe. 
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DtOBST  O^  CASES. 


ACCOlTm!,  SUIT  TOR—coaiiautd. 

Sea  Casbb   inisni  Shua,  Causb  Covkt, 
MovcssiL— JuBUDionoii — Xoaovnr, 

BUIT  VOB. 

Si»  VALUiiKHn  OT  Sura  -Sotm. 

[LIj.  B^9Bom.,  22 
I.  L.  B,  12  BOSL,  676 
I.  L.  B,  18  Bom.,  617 

1. lability    to  aooount— -irftni- 

tiitiralor  General  at  Egteutor  of  the  nrvinitff  ^ 
truttet  <(f  reliffioat  eiidoiemeal,~-Axi  KcoDnt  wm 
decreed  m^Dat  the  AdnunutrttoT  Qeaenl,  who  Lad 
been  appointed  the  eiecnti>i  of  the  l»ft  niTTiniig 
trustee  nndeT  the  will  of  (he  fonodeT  of  a  reU^oni 
InititottoD.    Thujoob  Dam  Sstt  c.  Boa& 

[Oor.,  68 

2. LnmbordBr— 

Aceouat  ofrtnti  ttitcollecled.—Seld  that  a  lumber- 
d»r  ig  ordinarilj  boond  to  accunnt  for  lenta  Dot 
collected  if  ho  doet  not  ezerdie  hii  power  of 
dtitruut  with  due  dUigoice.  Sbbb  Bax  o.  Ceatt 
Bah S  Agra,  286 

8.    Aeeonni 

of    reiU$    uncollectid.-^Seld   that    a     Imnbeldar   j 
li   not  liable  fur  the  rent  which  he,   without  any    j 
wilful  defanh  on  Mi  part,  baa  never  received,  if  he 
dinwa  tliat  be  baa  done  Ma  dntv  in  endeavoniing  to 
collect  the  aame.      Evaykt   Hobbbix   t,   Gholak 

Aixr 2  A«ra,  376   , 

4.  Ualiomedaii   ! 

widow  in  posaeaaloii  fbr  doyreT—Suit    not   . 

framed  for  an   aceonni.     In   a    anit   by    the   only 
brjther  and  heir-at-lnw  of  a  Habomedan  of  the  Shiah    ' 
■ect,  claimiog  tbewb  le  of  the  deceased'!  eatate,  and    i 
for  metne  profita,  the  imiea  ruaed  by  the  plewlingi 
were,    firai^    whether  a  marriage  bad  talcen  place   | 
between  the  deceaaed  and  the  party  in  poaaeaaion,    i 
who  claimed  to  be  Uh  widow,  and  aeceiidly,  the  vnli.    i 
di'y  cf  a  deed  (f  dower  executed  bv  the  deceased  in    I 
her  favour.     The  Conrta  in  India  fnnnd  these  ieanet 
In  favour  of  th"  widow,  and  diatnissed  the  suit.      The   I 
Judicial  Committee,  in  affinmng  the  Conrt'i  decrees 
npou  Chese  points,   held  further  that  although  ihe 
eatate  of  the  hnaband  Mas    hypethecated   for  the 
dower,  yet  aa  the  heir-»t-Uw  woold  be  entitled  to  the 
rendne  after  aatiafying  the  widow'a  clum,  be  naa  by 
right  entitled  to  an  accouot,  but  aa  the  plaint  was  so 
framed  as  not  to  admit  of  an  accoant  being  taken, 
the  appeal  waa  affirmed,  without  prejndice  <o  a  auit 
being  brought  for  admlniitratJon  of  the  deceased's 
eatate  upon  the  footdng  of  the  marriage  and  deed  of 
dower  1-cing  admitted  in  the  anit.    AumoomciaBA 
«.  HoRASoHinaBA  6  Moore'a  I.  A.,  211 

6.  Hotliar  appointed 

admlnlatratrix  of  minor  son  —Bombag  Minor* 

Ad.  (SXoflse4},  II.  6,  9,  and  IS-Aocount  of 
ntinot't  titate  after  hii  death — Diitriet  Cottrt.— 
ivhere  a  mother  is  "pp  inted  Hdminiatratrii  to  tiie 
eatate  of  her  minor  aon,  ander  Act  XX  of  186^ 
a.  G,—Stld  that,  unlUce  a  curator  or  other 
pers-in    appointed   adminiatratcr    tinder    ».    9,    ahe 


AOOOUnr,  STTTF  fob— ooaiiMHxI. 

19,  by  a  relative,  during  the  minority.  No  appUoa- 
tiMi  for  an  account  can  be  nude  after  the  dt«th  of 
ihe  minor,  though  hi*  repi  eaentativea  are  entitled  to 
an  account.  When  the  minor  is  dsd,  the  IMatrici 
Court  ia  no  loDfer  capable  oF  representing  him 
under  the  ^ct.  The  only  way  of  calling  the 
adminiatratoi  to  account  ia  a  eoit  inatitnted  by  a 
person  intereiied.  Ihtsb  hatteb  at  thb  pbtitjok 
ov  Nasiusabaj  ,        .        I,  Ii.  B.,  8  Bom.,  14 

6. Bisht  to  an  aoeonnt— Feroon 

with  title  barred  by  lapae  of  timo— ffere<«- 

tarn  Office,  adminiitratiano/  Inuli  a/.~'I)iB  plaint- 
iff brjught  a  suit  to  eatatjiah  hia  right  to  and  for 
peasesaion  of  the  hereditary  office  of  dharmaharta  of 
a  pagoda  and  to  remove  the  defendant,  but  it  waa 
held  that  lus  title  was  extinguished  by  lapie  of  time. 
Held  that  plaintiff,  having  no  bnger  any  title  to  the 
property,  wa(  not  In  a  pontion  to  treat  defendiint  as 
a  treapaaaer  and  to  call  up^iD  him  for  an  accotiut  of 
the  paat  adminiatration  of  die  trust  upon  ihat  foot- 
ing] and  further,  that  the  anit  bdiig  aubatantiilly 
one  to  remove  the  defeodiat  from  the  trust  and 
eatabtiahpIaintifE'a  title  to  the  berediti>Ty  office  or,  oD 
&ilure  of  this,  to  aocnre  the  appointment  of  ■  fit  and 
proper  pera^n  to  Gil  defendant's  office,  the  sccuunt 
waa  omy  prayed  for  on  that  nnderatauding,  and, 
therefore^  the  pIfdntiS  was  not  entitled  to  call  f ol  an 
accunnt  of  the  past  administration  of  the  trust,  aa  a 
peraon  intereated  in  the  religiona  imat.  Habaixt 
Chbirta  Euataxaia  v.  VAIBBLUiaA 

p.  IX  B.,  1  Mad.,  8«8 

7. ~  liandlord  and  tenant — Sentiel 

aff  agaiuit  advancei^Suit  for  rent — Limitation 
Act  (XV  oflSTTj,  aril.  8B,  89,  ick.  IX-Form  of 
ifeerse.— The  pi  lintiffs  executed  a  lenae  for  nine  years 
in  &vor  of  the  defendant  No.  1  at  a  fixed  anaaal 
rent  piyableby  iDatahuenta.  The  defendant,  under 
inatructiona  from  the  plaintifla,  pud  from  time  to 
time  Government  reveune,  ceeaes,  expenses  of  litiga- 
tion, etc.,  on  their  behalF,  and  uaed  to  set  off  those 
anma  agidnst  the  rent  dne  to  them  under  the  lease ; 
no  sum  of  money  by  way  of  iidvance  or  otherwise 
from  the  pluntiils  ever  came  into  the  banda  of  the 
defendant.      After   the   expiry    of  the    Usse,    the 

JlainttBa  instituted  thie  auit  against  ibe  defendant 
ir  an  account  -.Said  that  the  aoit  for  an  acconnt 
was  not  mMintainable ;  the  reUtionahip  between  the 
partiea  aa  created  by  th.^  leaae  waa  umply  that  of 
landlord  and  tenant,  and  the  only  relief  wliicb  the 

SluntifEa  could  have  properly  aaked  for  u  as  a  decree 
3T  rent,  if  any  waa  siiU  due.     BhbkdhAbi  Lal  o. 
Babbunoh  Dushasia  .  I.  Ii.  B.,  27  Colo.,  663 
a.- — — - — Principal  and  Ag,«a.t— Method 

of  taking  aeeouMi—Cieil  Procedure  Code,  tm, 
u.  an,  396.— I'D  a  suit  for  an  account  agunat  an 
agent,  the  plaint  stated  that  the  defendant  bad  not 
aubmitted  proper  accounts  of  his  agency,  and  prayed 
that  the  defeadant  might  be  ordered  to  produoD 
oertun  papers,  and  that,  on  failore  to  submit  the 
aooounta,  be  might  be  decreed  to  pay  the  pluatiif 
1(1,200  by  way  of  damages.  The  plaint  also 
allied  tbat.in  consequenoe  A  the  dafendanf  a  negll- 
_     ._j_._ it,  theplwntiilbeUeTodttrt 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


ACCOTTNT,  SUIT  VOIL—eontinutd. 
he  had  mstained  s  Ioh  of  96,000,  tnd  prated  tor 
B  decree  for  thia  ram.  Beld  that  no  decree  covld 
be  made  for  the  mmi  mentioaed,  or  any  other  mm, 
nDtil  an  account  had  been  taken  aod  the  aiuoniit  dne 
Into  the  defendant  Moerhuned  Method  to  be 
followed  on  taking  aoconnta  in  the  mofoMil  itated. 
If  the  taking  of  account*  by  tbe  Judge  would 
occaiion  a  waite  of  public  time,  he  should  reeort  to 
the  proTuione  of  aa.  31'4  and  386  of  thq  CivO 
ProMdure  Code,  and  fnnuah  the  Cammianaiier  with 
■acb  part  of  the  pmceedingi  and  inch  detailed  in- 
•tmcSoDi  ai  maj  appear  neceaasry.  Abhosa 
Pbbud  Bot  v.  Dwabka  Nats  QAKooTAsaTA 

[L  Zi.  B.,  e  Calo,  7H 
8  C.  L.  B.,  821 


9. Suit  by  prin- 
cipal for  a»  aeeo%nl—Ol(/eet  of  a  dtcree  for  an 
accaani  at  dittingaitked  from  a  decree  Made  upon 
tlie  htariaff—CoeU. — A  oontdnned  agency,  or  em- 
ployment aa  dewan,  for  the  purpose  of  drawing  and 
expending  the  money  of  a  principal,  resulted  In  a 
auit  by  the  latter,  who  alleged  that  more  had  been 
drawn  than  expended  for  him,  and  that  a  apeciflo 
aum,  or  balance,  atood  ^unat  the  defendant,  bavins 
been  miiappropnated  by  him.  Tbe  principal  elumed 
alio  any  further  gam  that  might  be  prored  to  be 
payable.  Tbe  dewan  having  denied  the  receipt 
of  the  money  and  anj  kind  of  acconntability, 
it  una  found  sgunat  him  that  tbe  relation  of  agency 
eiiated  betwHn  tbe  partiea.  But,  on  the  ground 
that  it  wia  impcanble  to  decide,  upon  the  evidence 
adduced  at  the  hearing,  how  much  of  the  principsl'a 
money  was  auaccounted  for,  though  the  attem^ 
had  been  made  to  prove  a  balance  due,  the  Appellate 
Conrt  diamiaaed  the  wiiit  —  Seld  that  anch  a  mit 
waa  eaaentdaUy  one  for  an  account,  and  that  the 
Coorta  below  ihonld  have  followed  the  regnlw 
courae,  eta.,  to  order  an  account  to  be  taken  of  the 
defendant* a  dcalinga  with  plainlJlTa  money.  Thia 
waa  without  any  eipreauon  of  o^nion  that,  in  a 
auit  for  an  account,  an  iaane  may  not  be  ruaed,  at 
the  ontaet,  ao  cUacly  aa  to  be  ready  for  dedaion. 
But  the  gena»l  mle  bdng  the  ouier  way,  thia 
■nit  waa  an  eiample  of  It.  Hitbbiiiaih  UiX  e. 
Kbkhha  Eokak  Bakbei 

[L  L.  lU  14  Celo.,  147  ;  L.  B.,  18  I.  A.,  ISS 


10.- 


-  Forvi  of  tnit  for 


aeeonnt — Froc»dnr»  on  talcing  oBvonnti  — Civil 
Frocedar*  Code  (Act  X  of  1B77J,  «.  350,  890,  I 
and  SSe,  tc\.  IV,  fom  i57— Jbrm  of  keeping 
aceountt  of  joint  proptrlg  in  mofnieil.  —  ln  a  auit  ! 
tor  an  acconnt  by  a  principal  agunat  bia  agent, 
the  plaintiil  ahonld  aak  in  bia  plunt  that  a  proper 
account  may  be  taken.  If  the  defendant  ia  found 
liable  to  render  aueh  account  far  a  cert^n  period, 
the  Court  ehoold  make  an  interlocntory  decree  de> 
elaring  that  he  ia  ao  liable,  and  direct  him  to  file  an 
account  in  Conrt  within  a  fixed  period.  Thia  decree  | 
may  be  enforced  under  a.  260  of  the  Civil  Fro- 
cedoK  Code.  After  an  account  baa  been  filed, 
tho  plaintift  ahonld  be  allowed  reaaonabla  time  to 
<^''J'^  it.  If  the  objectiona  are  numerona,  tbe 
pracadnn  pnwribed  bj  m.  8M  and  BOB  and  fortn 


ACCOITNT,  STTT?  FOB— oMMaMd: 

167of ach.ITtotheCodeBhonIdbefiJlowed.  WiMn 
the  accouDta  liave  been  taken,  the  Conrt  moat 
determine  the  amount  dae,  and  the  final  decree 
ahoald  be  for  the  payment  of  thia  amonut,  and 
also,  if  neceaaary,  for  the  delivery  of  any  papery 
vouchera,  or  other  documenta  which  have  come  into 
the  handa  of  the  agent  in  the  oourae  of  Ida  emploj> 
ment.  Form  of  keetdng  acoounta  of  ji^nt  property 
in  tbe  mofoadl  convdered,  Diqaicbbb  Hoivmis 
V.  KauiIhth  Eoy  .  ,  L  Xi.  B.,  T  Oslo.,  664 
[0  C.  L.  B.,  966 

11.  Fraud  or  tpee^ 

error  in  aceonnt.  Allegation  of.— It  eued  for  aa 
account  of  all  moneya  rectived  and  paid  on  hia  behalf 
by  T,  deceaeecl  (repreaented  by  hia  iddaw^  and  F 


India  in  ISSS,  and  haa  unoe  reaided  in  Sootlaodi 
that  at  the  time  he  left  be  waa,  and  aliU  it.  jinnnnaaod 
of  extenaire  property  in  the  Prorinoo  of  Bengal, 
chiefly  landed  property  •"  that  T  and  afterwarda  T 
and  J"  were  hia  agenta  and  manager*.  In  hia 
written  statement,  M  stated  that  "  in  the  month  of 
Jane  1861,  the  decmaed  rendered  an  account  to  the 
plointjIF  abowiag  that  all  moneya  duo  to  him  by  the 
plaintiff  in  reapect  of  hie  salary  and  comminiona  up 
to  the  81at  Jannary  1861,  l>eiug  the  whole  of  de- 
ceaaed'a  ctvm  a^unat  bim  up  bi  tliat  date  undef 
thrir  above-mentioned  arrangement*,  had  been  dtilj 
p^d  by  the  plaintift  In  the  month  of-  April  IBSI^ 
deceased  tranamitted  to  the  plaintiff  the  agency 
acoounta  of  himaelf  and  hia  firm  with  the  pluntin 
in  continnation  of  the  accounta  rendered  by  lum  a« 
mentioned  in  the  preceding  paragraph,  brought  down 
to  the  end  of  February  1366 ;  aod  again  in  Hay 
1865,  the  deoeaaed  tranamitted  the  contannation  of 
tbe  aud  acoonut  brought  down  to  the  SUth  April 
preceding,  bcdng  tbe  date  of  the  termination  of  tJie 
^sney.  The  atud  account*  rendered  have  been 
eiamined  by  the  pluntiff,  who  verily  believea  that 
the  tme  bdlance  now  due  to  him  thereon  eiceeda 
H  1,00,000,  withont  including  intereat."  Thera 
waa  no  allegation  in  tbe  plaint,  written  atatement,  or 
opening  of  counael,  of  frand  or  apedfic  error.  Stld 
that  M,  in  hia  pUnt  and  written  atatement,  had  uvt 
diacloaed  any  canae  of  action.  MAOKurrota  «. 
Tbuli  ...  a  Ind.  Jar,  H.  8.,  888 
(  ag&xnH  go* 


maila—Datg  of  Court  to  looli  into  aaoonntt.~ta 
a  auit  agiunit  a  gomaata  to  obtain  acconnta  of 
money*  which  had  come  into  hia  handi,  tt  waa  held 
that  it  wsf  not  enongb  for  tbe  lower  Courta  to  make 
a  decree  ordering  the  defendant  to  render  nikaalk 
paper*  to  the  plaintiff  ■■  it  was  tbe  buuneaa  of  the  Court 
to  nave  thete  papcra  brought  before  it  and  examined, 
and  to  determijie  whether  they  were  correct  and  fail 
acconnta  between  the  partiea.  Sbubsu  Sbsebub 
AiTSRiUBu  ti.  SuLizii  BuwAa    .  SS  W.  B,,  ua 


18. Decree  for  aootmmk 

againet  agent. — Where  a  decree  requiret  an  agent  to 
render  acconnta,  he  can  only  diacharge  hfanMlf  by 
acooonting  for  aU  the  moneja  that  have  ooine  into 
y  I  bandit  and  it  U  alwaj*  open  to  thg  decnt^oldn 


lizcdbyGoOt^Ic 


(  «  ) 


htHSfft  07  CASKS. 


AOOOTJNT,  SUIT  TOB,~~ooiUimed. 

to  thaw  tbftt  this  hai  not   twen   done.      Wooiu- 

HATH  BoT  CsoTDHXT  c.  SxBiHATB  SnraH 

[16  W.  E,  360 


fefnied  to  render  acconnti,  and  there  vu  evidence  of 
tpotimtion  of  the  banking  bonlci,  the  Court  chai^^ 
turn  with  the  principal  mm  for  vhich  he  mt 
ftcconatable,  with  inteiest  at  13  per  cent,  per 
meimn  in  lien  of  the  pruGta  he  fuled  to  account  for. 
Eampebshaq  Tbwabht  d.  Sbso  Chubh  Doas  t 
TaooEBA  V.  Bakfsbbhad  Tettaskt 

[10  Moore's  I.  A^  40O 

IB.  Bight  to  re-open  settled  bo 

Voxmt^FrincipUi  of  Covirl  qfSquiii/  ■'»  n-opem- 
ins  accounti—PriiteiplM  aiici  regtilaU  a  Court 
of  Equitg  t»  optning  ttated  arid  tettlad  aO' 
(tONttf).— Accoanti  of  king  itanding  and  great  com- 
plication of  *  mercantile  um  at  Calcutta,  one  of  the 
Ktnen  of  which  afterwaidi  acted  as  agent  in  Ens* 
d,  inrolvisg  cbaigea  (oi  agencj  and  partuenhip 
tiunaction*,  were  mutually  agre«d  to  be  inreati- 
gated  and  cloaed.  Aft«T  long  negotiation!  and 
diicaa^oii  reipecting  Bome  of  the  cbid^i,  an  agree- 
ment wat  ocme  to,  the  partiet  agreeing  to  itrike  the 
general  balance  at  a  given  inm,  reaerring  one  item 
of  the  accooat,  amonnting  to  a  conuderable  mm, 
for  fntare  inveitigatlon,  Thi«  reaerved  item  wai 
■nbae^uently  settled  hj  the  acceptance  of  a  bill  of 
exchange  for  a  leuer  antaont,  at  tncb  reierveditem, 
if  re-opened,  wonld  have  dinrranged  the  settled 
general  acootint.  The  bill  of  exchange  wa*  dis- 
hoBOVied  and  an  action  tirought  to  recover  the  amonnt. 
A  bill  wal  then  filed  for  an  iajacctbn  for  the 
caneelment  of  the  bill  of  eichange,  and  praying 
that  the  accounts  so  settled  might  be  opened.  The 
Supreme  Court  at  Calcutta  bdd  that  the  reserved 
Item  beiog  left  open  was  evidence  that  the  account 
wa*  not  Bnally  dosed,  and  decreed  the  accounts  to  be 
opened,  r^erring  ^la  cause  to  the  Master,  On 
appeal,  held  by  the  Judid&l  Committee  (reveniiiK 
•ach  decree,  and  dismisung  the  bill  with  costs) 
that  the  transaction  amounted  to  an  adjustment  of 
the  general  account  between  the  p&rtiee,  mbiect 
to  tbo  leseived  item  which  was  snbsequentlji  settled, 
and  that  the  accounts  so  settled  and  closed  could 
not,  in  the  absence  of  fraud,  be  re-opened.  McEelleb 
e.  WAU.AOB     .        •        .6  BCoore'B  I.  A.,  872 


la- 


'   Imptaclmtnt   of 


aecowtt  on  ground  of  fraud— lioii 
proqf— St-op»»i»g  of  accotnil4. — Where  accounts 
are  impeached  on  the  ground  of  fraud,  two  or  three 
instances  iif  particular  items,  which  can  be  taken 
a*  false  and  fraudulent,  must  bo  brought  to  the  notice 
of  the  Court  before  it  can  he  called  upon  to  order 
the  accounts  to  be  re-opened  from  the  first.  WU- 
liam40»  v.  Barbour,  h.  S.,  9  Ch.  D.,  S29,  fonowed. 
Boo  JiRAisoo  V.  Bha  Naqab  Yuab  Eanjti 

[Li:4.B.,UBoiii.,78 
17.  Banning  account  for  por- 
tion of  whieli  bnndla  are  glvea— Obligation 
to  nt»  o»  hundit.—Vriitte  there  is  a  mnniug  account 


AacOXnST,  suit  von— eoneluded. 

between  the  parties,  a  portion  of  which  relates  to 
an  amount  due  upon  dishonoured  hundis,  plaintiff 
is  not  bound  to  sue  upon  the  hundis,  but  may  base 
his  clum  upon  the  running  account.  Bau  Chaks 
c.  FuKVA  Lal    .  .        ,    STU.  Wq  823 

18. ITeseeaity  to  go  Into  aoconnta 

in  suit  for  proflto.— The  mere  fact  that  in  a 
suit  £>r  profits  by  a  co-aharer  it  i*  neccnary  to 
go  into  the  accounts  will  not  alter  the  character 
of  the  suit  and  make  it  one  for  settlement  of  ac- 
counts.   Dabu  Dtxs  v.  DooBOA  Pebbbad 

[8  K.  W.,  40 

ACCOITNT  BOOKS,  ENTHrES  UH- 
Sta  BAEEBBa'  BooxB  EvtDBirCB  Act. 

[4  O.  W.  IT,  488 

See     Casks     miEB     EnuBKOS— Citil 
CAasa—Aocotmia  akd  AcaonirT  Booia. 

AOOOTTHT  SAIiXO. 

ate     Btisbhqb— CrriL  Cabbb— Aoaouvr 

Salbs  B  B.  Ii.  B.,  818 

(2  Ind.  Jar.,  IT.  S.,  6 

6  BonL,  O.  Cq  88 

See     FBDroiFAii     and    AasST— Couuu- 

aiON  AoEBTB     L  L.  B.,  le  Mad.,  S88 

ACCOUHTANT. 
Set  Banekbs 


.  L  L.  B.,  18  AIL,  88 


AccoTmra. 

i9ee  Dbobbb— Covsisncnos  01  Decsu— 

AccorHT. 

See     Dhbbb — Fobk    or    Deobbb— Ao- 
BeeCiiia  uksbb MoBi^aAaB -Aooovbtb. 


Keeping  two  aetA  of— 

See  BouBAY  Tous  Act,  b.  7. 

[L  Ik  B.,  20  BonL,  668 

Mutoal  Aoooants— 

See  Caoeb  inmBB  Lihitaiiok  Aot,  1877, 

AST.  86. 

Procedore.— Procedure  to  be  observed 

in    a  judicial    enquiry    into    accounts   laid    down. 
Alajaskas  aliae  BooUkU  o.  NlTBiBUir 

[24  W.  B,  70 

ACCBETIOW.  Col. 


a.  Obsbbajxt    .         ,         .         ,i 

b.  BlVEBS  OK  OSAKQB  IK  COCBBI 

OF  BITEBS    .  .  .  .  ( 


Digitized  byGoO^k 


DI0K8T  09  CA8S8. 


(    »    ) 


ACCBETION— «oatiM*f. 


8.  PEOCBDUEB. 6 

4  BIGHT     OF       PXJSCHASEBS    TO 

ACCBBTIONS       ...         .  S4 
S—  BTIDMOB— CiTIL  Cabbb— MiPB. 


Sn  Caski  inrDBB  Luhilobd  abv  Tasun— 

AOOBETIOR  TO  TBKDBI, 

AsaeBsment  oi^  to  Beveune^ 


£»  Cabis  uhiixb  Act  IX  oi  1847. 


(a)  GsmBALLr. 

L  Beng.  Bog,  XI  of  1636.— Ben- 
gal BegnUiuin  XI  uf  1825  legBcdi  accreted  Uoil  aa 
tbe  ri^ht  of  that  put;  to  nhote  ettate  the  Und  ii  aa 
ftccietioD,  aod  duel  not  divide  the  accreted  land  ac- 
cording to  tbe  extent  of  each  party's  tou  b;  diluTiou, 
The  mere  fact  of  a  lenee  having  recared  a  malikana 
allowance  from  the  Collector  daring  the  period  of  hii 
temporan  leaie  will  not  bar  tbe  nght  to  a  perma- 
neat  a^lemeut  of  an;  part;  who,  under  the  law  of 
allavion,  is  entitled  to  lettlement.    CaIiLT  CauimSB 

CHOWSKBT  c.  HOHIEUBITIKA  CaOWDBBAlH 

CW.  B,  186^  148 
BiHiaaiTBEi  DosBBH  v.  Kaueb  Eooiub  Bot 

[18  W.  B..19» 

a_ Beng.  Reg.  ^  of  1826,  a  4, 

ApplieaUon  of.— CI.  1,  ■.  4,  Begnlation  XI 
of  1S25,  appliti  unl;  to  landi  guned  b;  allnvion 
dtba  gndudl;  or  luddenly,  and  not  to  landj  eiirt- 
ing  at  waite  land  iiibieGl  to  innndation  and  in  one 
yesr  nndered  cnltnraUe  by  a  depoiit  of  earth  b;  the 
action  of  tbe  river.  Baiubbawut  Bai  r.  Dup 
NABAor  Bii        .  Agra,  V.  B.,  78,  £d.  1874,  60 

S.  Bcgnlation   XI   of 

182S  appliei  only  to  land  gained  by  ^adnal  acceinon 
from'tUe  recesuon  at  a  river  or  gea,  and  hai  no  appti* 
caUon  to  Und  formed  by  the  drybg-Qp  of  a  bhil  or 
manh.  Saraop  C\»nder  Motoomdar  v.  Jardine, 
Skimnert  Co.,  Manh.,  dM,  reliedon.  Ehossbkax 
AsBvi.  MAKni  e.  Moam  Kakt  Sabla 

[4  O.  W.  IT.,  608 

A.  B.    4,  ed.  1-Al- 

Ittion — Title  to  land  acquired  bi/,  gradual 
aecnftoa — Limitatioti — CI.  1  of  >.  4  of  Begn- 
laUon  XI  of  1826  doei  not  depead  for  iti  operation 
on  the  capability  of  identification  of  the  accreted 
lands.  Whether  the  accreted  landa  are  capable 
of  idoitiflcation  or  not,  the  ciauM  appiiei  wbero 
the  land*  have  beeo  guned  by  gndoal  acceMion 
by  the  reeeiNon  of  a  river.  In  the  caM  of 
giadsal  accreUoni,  the  ordinary  rale  of  acqoiution 
bj  tfeaoiiptlou  doea  not  apply,  bnl  each  accretioii 
at  K  occnn  comet  vodet  (he  wme  title  at  that 


ACCHETIOH— «)«««i,ei. 

1.  NEW  FOEMATION  OP  ALLUVIAL 
lii.'SO^tantinued, 
upon  which  the  land  to  which  it  ii  made  ig  hdd. 
Dkbi  Bakhsh  Sman  o.  TisiHAWAif  Smua 

[L  L.  B.,  IB  AIL,  338 

B- Suit  for  accreted 

land.— la  a  Bait  for  pnsgeKion  of  alluvial  hind, 
which  plaintiffg  clumed  by  right  of  accretion 
under  the  provirioni  of  Becnlation  XI  of  1826  and 
in  which  the  quertion  of  accretion  was  put  in 
Isgne,  the  lower  Court'i  judgment  was  held  not  to  be 
good  in  law,  because  it  contuned  no  clear  finding  ag 
to  whether  the  landi  in  diipute  had  re-formed  on  the 
original  nte  of  dilnviated  land*  of  plaintiffi  estate, 
or  whether  they  were  aoerrtiong  to  that  egtate  by  ro- 
ceinon  of  the  river.  Wiaa  r.  JTriMoBtnrDoo  Bosb 
[13  W.  B.,  228 
Affirmed  on  review,  laaoowmmoo  Boas  v.  Wibb 

[iaw.E.,4oe 


-  «1b.  1  and  a— 


In  a  Buit  for  poguHLon  where  cer^n  luidt  wer« 
decreed  to  plaintiff  on  the  groaod  that,  having 
formed  oKWute  to  hit  viJlaget,  they  tabgequwitly  be. 
came  contiguous  thereto  by  the  giadual  gilting  up  of 
the  bed  of  the  river  which  had  previougly  flowed  be- 
tween,— Seld  that  tbe  deeiiion  was  not  in  conformity 
with  cl.  1  or  cl.  3,t.i,  Eegnlation  XI  of  1826,  and  that 
it  wat  necegaaty  to  determine  how  the  land  formed, 
frhether  it' wat  thrown  up  at  an  idand  in  the  bedof 
the  river,  or  wat  formed  by  gradual  accretion  to 
an  ettate;  and  if  by  gradual  accretion,  to  what  landt 
it  BD  accreted.  Uhbofoobsa  Dbbia  d.  Sbbeuuttt 
Sabhbb 14  W.  B.,  264 

7.  Proprietor   qf  re- 

turned  meAai.— The  Qovemment,  when  it  hoHt 
a  returned  mehal  on  itg  rent-roll  ae  its  khta 
property,  holdg  it  at,  and  with  all  the  rights  and 
Uabilitiet  of,  a  private  zamindar,  and  ig  therefore 
entitled,  under  Begnlation  XI  of  1S25,  to  claim 
accretions  to  the  kha«  ettate.  CoUiEOTob  ov  Pcbva 
I.  BtfSNO  MoziB  .        ,        .  17  W.  B.,  168 


which  he  alleged  had  accreted  to  the  remnant  o:.  ._ 
plaintiff's  original  ettate,  which  had  been  left  when 
all  the  rest  of  his  egtate  wat  washed  away, — Held 
that  the  Court  mutt  decide  what  particular  parcel  (if 
any)  wat  the  remnant  of  the  original  estate,  and  mutt 
also  dedde  whether  the  char  claimed  wat  formed  by 
accreUon  to  that  remnant,  Bashmoitie  DoasBB  t. 
Bkdbonaie  BHunAOBABjBB        .  12  W.  B.,  26S 

8.  Land  fbrming  bed  of  oanal 

-Stng.  Beg.  XI  of  1S2S,  ..  4,  cl.  4,— Land  form- 
ing the  dry  bed  of  a  canal  belons;*  to  the  estate 
ih  which  the  canal  ittelf  wag  included.  In  cl.  4, 
s.  i,  BegnUteon  XI  of  1826,  the  words  "tabject 
to  the  provitinns  stated  in  the  Srtt  clause  of  the 
prescmt  secti<«"  do  not  apply  to  the  formation  and 
portion  c*  the  newly-accreted  laud,  but  to  the  owner't 
tights  Id  them  in  rdation  to  the  Qovemment. 
BXOOLLAK  «•  BgOnXtV  aliae  BimBBflUS 

Ciow.B,ee 


l,zcdbyG00*^lc 


i  A  ) 


DIGBST  OF  CASES. 


(    M    ) 


ACCBXnon'— ooalioiwl. 


10. Acoretloa  to  estate  on  oppo- 
site side  of  river. — AccreUoD-  od  one  tide  of  a 
rirer  U  not  claimable  ai  bdonging  tn  an  eitate  on  the 
oppovte  bank.  PmrcBAHtnr  Mcujok  n.  Hbbbi 
Laij,  Bbax 1  W.  B„  178 

11.  Qradoal    secretion— Xnib J  i- 

rtgdar.—QrainaX  accretion  may  be  clumed  by  a  Hk- 
hirajd&r  aa  hU  propertj,  PuratrsAX  Chowdbt  r. 
KlTTHBllAiUIl'  Cedwdbby        .  1 W.  B.,  134 

IS. Bight  of  Bunlndar  to  aocre- 

ted  lazuL — Aa  limg  ai  anj  portion  of  an  eiUte  is  in 
exiitenc«>tbe'  zamindar  ii  entitled  to  claim  the  land 

accreting  to  it  ai  forming  by  law  part  of  that  eitate. 
BKOOBmicoBirM  Sibcab  d.  Watson  k  Co.  j 

[W.  B.,  1864,  64  I 

jS, — —  Aooretioii  to  riparian  vil- 
lage— "  Ancgttrat  "    proptrtg — Alluvial     land —    • 
"  Anceiirat  "    riparian  property — Alluciat   land   I 
held  on  tamt  tilU  at  riparian  land.—Beld  that 
the  ownenhip  of  alluvial  land  which  had  accreted  to 
a  lipaiian  village  mnrt  reit  upon  the  aame  title  ai   • 
that  upon  which  the  original  village  waa  held,  and   ! 
that,aitheTipariaaTillagewManc«itra],tbEaccreted   ! 
propeit]'  mart  be  ancertnl  aln.  Sah  Pbabad  Bai  n,    I 
Bassa  Pbabad  SsrOH        .  I.  L.  B.,  7  All.,  402   I 

14. Evidence— ^^(eraii  on  of  lur-    , 

fate    of  land— Obliteration    of  landaarkt.—'nui   ! 
qaeatioD  wbethec  land  is  funned  by  gradual  accretion 
oependi  on  etidence ;  hnt  it  wonld  be  an  error  in  law 
to  consider  it  a*  conclnuve  of  that  fact  that  the  inr-    j 
&ce  of  the  land  had  all  been  changed,  and  the  marka 
all  obliterated,  ao  that  do  old  hooies,   or  tre^   or   , 
moonda,  or  vcitigea  of  boundary  could  be  found,  and   l 
that  all  the  sarface  of  tbo  land  waa  freib  land  which   ' 
bad  been  brought  down  by   the  river.     Lopes  v.   ' 
Maddan  Mohan  Thaiur,  6  S.  L.  B.,  131,  comment- 
ed on.    Pakalwak  SofOH  F.  Uahebbdb  Bvebh 
Sma.    Uazeseitb  BiiKaK  Sura  t>.  MKOBtroii  snro 
[8  B.  I,.  B.,  ISO 
16  W.  B.,  F.  C,  6 

16. Accretion  by  iwaahinga'way 

lands  of  another.— The  party  to  wboae  lands  new 
formatioiu  accrete  is  entitled  to  them,  thongh  the 
accretion  may  have  been  canaed  by  the  waabing  away 
of  the  lands  of  anotiier  penon.  Asoo  Hbak  v. 
3W,B.,a9B 


ADCBJmOS—mnUntitd. 

1.  'SEW  FOBMATIOIT  OF  ALLCVIAL 
LAN  □  — eontintted, 

Yl, Qradnal     accretion     from 

river. — Land  gained  from  a  river  by  gradual  accre- 
tion belongs  to  the  owner  of  the  adjacent  sdl  by  the 
title  of  occupancy.  Nabataitji  FsBiAirn  e. 
NABABTAsn  Da&absa 

[2  Bom.  866,  2nd  Ed.,  816 

18. ~—  Nadilharati.— 

Nadi  bharati,  or  land  ruaed  out  of  the  river,  U  not  an 
accretion,  and  belong!  to  the  pcraon  to  whom  the 
river  WBB  re-leaaed  by  the  Bemmplion  AotboritSeSi 
Habi  Eibeobi  Den  v.  Coubotob  cm  Dacca 

[8  B.  Ih  B.,  Ap^  lie 

10. Bed  of  navigable  rivers.— 

The  East  India  Company  aa  representing  the  Indian 
Government  had  a  freehold  in  the  bed  of  navigable 
rivera  in  India,  and  to  the  land  between  high  and  low- 
water  mark.  Land  formed  by  gradual  accretion 
belonga  to  the  owner  of  the  adjacent  soil.  Dob  d. 
Sbbbkbisto  c.  East  Ibdia  Compafi-. 

[6Koore'eI.A.,267 

20, —  —  ■  Iiand  dry  only  in  dry  sea- 
son below  blgh-water  mark — Private  pro- 
vertff. — A  strip  of  land  which,  in  the  dry  teasoD  only, 
ia  left  dry  between  the  pennanrait  baok  and  the  river 
cannot  be  private  property  until  it  rises  beyond 
high- water  mark,  soaa  to  become  fit  for  cultivation; 
and  when  it  does  so  rise,  the  public  will  be  entitled  to 
the  same  access  to  the  river  as  before.  Odsibaiibb 
Nasaik  EooiUBBB  r.  Nawab  NA2UI  01  Bbroax 

[4'W.B.,41 

31.  Bene.  Bes-  ^I  o^  1886,  s.  1, 

Ol.  4— £i^i(  q/'ja^iar.— Before  cl.  4,  s.  l,Eegala- 
tion  X I  of  1826,  can  have  the  effect  of  depriving  a 
party  of  the  title  pven  by  cl.  1,  the  opporite  party 
must  prove  that  the  landin  qneition  waB  the  bed  of 
a  smsJl  and  shallow  river  which,  with  tbe  jalkar 
right  of  fiahingover  it,  was  recognized  as  the  property 
dT  such  oppoute  party.  BAU  Bausx  Shaba  t. 
Bhotb  Kjhkcb  .        .  14  W.  B,  368 

aa. Land  aooretlng  from  bed  of 

khaL — Laud  wbich  accretes  to  an  eitate  from  the 
bedof  anadjuutng  kbal,  not  being  a  canal,  but  an 


(i)    BlYBBB  OB  OHASOB  HI 

18. Oradnal 

river   reeeding— iJipai 
Reg.ZIofl835,M.4,cl. 


6 In  I 


B  OP  BmsB. 

retlon  from 
prittort — Beng, 
nit  for  lands  gra- 
r  the  plaintiffs  and 


duiJlygainedby  receswonofi 

def  aiduitB  are  equally  bound  to  prove  their  titles,  and 
where  they  f^  to  do  lo,  the  accretion  under  the  Sth 
claaae  of  «.  4  of  Begnlation  XI  of  1826  ihould 
be  10  ^vided  that  the  ownera  of  the  land  fomung 
each  bank  of  the  original  bed  of  the  rii 


CBunaB  Cw>wi>HBr 


opponte  thsLr   respective 
I      DlBlA      V.      Gbbbbh 
.  2  Hk7>  641 


Change  in  conrse  of  river — 

.  and  dilavioa.—ijiDA  gained  by  the  gradual 

of  a  river,  and  added  by  the  operation  of 

nature  to  A'l  tenure,  must  beheld  to  be  A'l  property, 
although  it  be  alio  established  by  evidence  that  this 
land  has  re-formed  on  a  site  which  was  furmerly  part 
of  ffs  property.  If  it  should  be  proved  that  the  river 
flowed  over  the  original  ute,  and,  receding,  left  the 
new  formation  and  a  fordable  channd  between  it  and 
fft  property,  S  would  be  entitled  to  retake  possesion 
of  the  newly-formed  land  qo  the  old  site,  and  he  wonld 
not  be  deprived  rJ  it  beoinse  the  river  was  dther 
foidable  (Oi  A'»  nde,  or  had  wholly  dried  up. 
Masrzk  v.  Hbdsbk  .  W.  B.,  1864^  806 

24.  - 


Zand  capable  a 

tdtmtyieafion.—atmilt—Tiai  the  geneal  law  ot  ^ 
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DtOESt  OF  CASBS. 


(    M    ) 


AOOEBnOTH—eontiiied. 

1.  NEW  FOBMATION  OP  ALLU7IAL 
LAND — co»limed. 
laTion  in  India,  h  well  u  in  Enropa,  does  not  entitle 
»  butdhGlder  (o  Isnd  vhich  it  annexed  to  bis  eatatei  by 
m,  mdden  cbftnge  in  tlie  coune  of  e>  river,  and  is  ttUl 
capable  of  being  identified  si  pirt  nf  the  eitate  of 
another.     Issbb  Shcoh  r.  Skcbsoosbbit 

p  N.  W.,  142,  Ed.  187S,  324 

F&asdhit  BiooT  v.  Lvcamnt  Pbbbhas 

[8  W.  W,  Ul 

86. JSeiW.  S«g-  ^i  °f 

1S2S,  ».  4  0?.  2— iaiK*  ttparated  from  ettate.^ 
VIYust  a  party  bai  prored  that  land  wbicli  farmed 
part  of  lui  eitate  baa,  b;  a  andden  change  in  tOie 
coOTK  of  the  rirei,  been  separated,  he  ia  entitled  to 
reooTet  nch  land  aoder  cl.  2,  a.  ^  B^ulation 
ZI  of  1826.    Bai  Mivik  Chahd  v.  Madsubah 

[  8  B.  L.  B..  P.  C,  6  J 11 W.  E,,  P.  C«  4a 
13  Uoore'B  L  A.,  1 

36. Iiaiids  bounded  by  river— 

CufcHit  ((f  dkardhoora — Siparian  proprietort, — 
Seld  that  the  mere  fact  that  the  river  form*  the 
conitant  boundary  between  two  diatrlcta  cannot,  in  the 
ahwoce  of  kny  dhardhoora  cuitum,  affect  the  rigbla  of 
riparian  Mopiietora.  Deoolbih  Hdbfadl  Eook- 
wAso  e.  UBKCCK  SrasH  .        .        .8  Agra.  18 


87. 


Boundari/   JTm 


ttatiitg'—Agrttmtnt  at  to  mode  o/Jlxing  boandariet 
— Sipariaa  proprittort^Ctutom — Benff.  Beg.  XI 
of  1825,  :  S.— The  pltuntiffa  «aed  to  obtain  pcaaraaion 
m  bnd  on  the  gronnd  cf  the  existence  uf  a  caatom  in 
the  diatrict  that  wbete  land  which  had  once  been 
kllavial  Ilea  between  two  brsnchea  of  a  liver,  or  two 
liyera,  and  from  time  to  time  the  Tolame  of  water 
■hitta,  «>  that  alternately  one  of  thnae  channela  ii 
deep,  and  the  other  ia  fordabte,  then  tbe  whole  (jfioch 
Interme^ate  land  belonga  to  the  land-owner  on  the 
ode  of  the  channel  which  at-  any  given  time  it  fotd- 
ablcb  Seld  (witbont  df  ciding  whether  tnch  ■  cnitom 
&1U  within  a.  2,  BegnUtian  XI  of  1826),  no 
clear  and  deSniU  neage  had  been  eatabliahed.  A 
llactnating  boundary  between  lillai  doei  nut  nccea- 
wrily  afFect  the  lighta  of  landed  riparian  proprietora. 
An  jknmama  between  two  zamindara  aa  to  the  mi  de 
of  determining  the  tHnmdaries  of  their  eatati  a,  in  the 
event  of  changei  in  the  channel  of  river,  cannot  bind 
persona  claiming  nader  one  with  whom  tbe  perpetnal 
settlement  waa  anbieqaently  made  as  to  the  landa  in 
hit  poueniiin,  he  b«ng  a  itraoger  (o  that  ikrarnama. 
BiSBBSBrBMAia  r.  HoBBaacB  BrESH  SihsBaha- 
sooB  .  .  11 B.  I..  B.,  366 :  18  W.  B.,  160 
[L.  B,  L  A.,  Sap.  Vol,  84 

Sa     AccreUo*      bg 

gradual  aect—io*— Riparian  proprietart^Effect 
<(ftiiddenchansie  in  covrte  of  boundary  riter — Beng. 
Sig.  ZI  of  18S5,  f.  2,  and  I.  4,  ch.  1  and  3— Tbe 
land!  in  anit  in  Tirhoot  w  re  aettled  nnder  Eegn- 
lation  XI  of  1826,  >.  4,  cl.  1,  with  the  pUintiff'i 
predeceoor  in  1837,  aa  the  pmpristora  of  an 
eitate  to  which  the  land*  had  becnice  an  accretion 
by  giadnal  acccirion,  and  tbe  plaiotiSi  continned  in 
poaaenon  thereof  till  tbe  expiration  of  tbe  letilement 
t&lW.wIikliwai  made  on  the  Mine  pnuciple.  Prior 


ACOBETIOH— eoa/iMAf. 

1.  NEW  FOEMATION  OF  ALLUVIAL 
liA.TiT)—eantinmtd. 
to  the  renewal  of  that  aettlement  in  1867,  the  river, 
which  waa  to  the  aonth  of  tbe  plaintiff's  zamindari 
in  Tirhoot,  and  to  tbe  nurth  of  the  defendant's  in 
iSarun,  bad  mddeuly  and  ao  comidetely  changed  its 
courae  that  the  lands  in  anit,  which  ven  formerly  on 
the  nortb  ude  of  the  river,  were  capable  of  being 
identified  on  the  sonth  nds  of  it,  and  were,  notwith- 
standinSi  i  inmmarily  aettled  with  the  defendant^  who 
obttunea  pnsiession  of  t'tiem-.^Seld  that,  in  the 
abaence  of  proof  of  uMge  within  the  meaning  of 
a  2  of  the  Begnlation,  that  tbe  river  ihonla  he 
not  merely  the  bonndaty  between  the  two  districts  of 
Tirhoot  and  Sarnn,  bat  also  the  bonndary  between 
the  two  lamindariei,  the  plaintiffs  were  ontitlol  to 
the  land<.  Baoboobvb  Dial  Saxoo  v.  Kibein 
Pbbtab  Sahbb      .        .        ,    Ii.  B.,  6  I.  A.,  311 


of  alluvial  landt—Eiver 
riven — Tidal  navigable  river — Caute  and  nature 
nf  variation  in  high-ioater  line, — The  rules  of 
Enghsh  law,  according  to  which  the  rights  of  the 
Crown  or  of  riparian  o.vners  to  accretions  caused  by 
alluvion  aro  determined  with  reference  to  tbe 
character  of  tbe  river  and  the  manner  in  which  tlio 
accretion  ia  ocixsioned,  are  applicable  in  British 
India  nnlest  eidnded  by  enactment  or  local  unge. 
Accordingly,  where  a  raoid  variation  in  the  natorsl 
higb-water  hne  of  a  Udil  navigable  river  in  Malabar 
had  been  canaed  by  acts  unlawfully  done  by  tbe 
tenants  of  the  riparian  owner  : — Seld  that  the 
Cr.:nn  was  entitled  as  ag'ticit  the  riparian  owner  to 
the  accretion  canted  by  toch  variaUon.  Bbobbtabx 
av  Stati  vob  Ikdia  v.  Eadibikutti 

[X  L.  B.,  18  Mad..  868 


80.  Ckangei     in     a 

river't  channel— SigMe  of  riparian  oicnrri~jtc- 
cretion  bif  allusion  dittinffuiihed — Bcng.  Beg,  XI 
of  1825,  t-  4,  "U-  1  and  5. -The  current  of  a  river 
changing  its  course  oncioachvd  npon  dther  banli 
alternately  detaching  land  from  one  bank,  followed 
by  the  effect  that  Wd  wta  added  to  tbe  oppoiite 
bank.  The  river  havmg  taken  a  course  more  to  the 
eaM  than  its  original  one,  the  area  of  tbe  defendant's 
village  (till  then  only  partly  on  tbe  weftern  side,  ioai- 
mnch  ai  the  river  traveiietl  it  thronghont}  appeared 
entirely  on  the  weit  1)ank.  Some  land  of  the  pUintifPi 
village  on  the  eastern  side  was  also  carriad  away,  the 
river  continuing  its- eastward  tendency.  By  another 
change,  in  the  opposite  direction,  the  current  resumed 
ita  original  channel  more  towards  the  west  with  the 
effect  that  tbe  piece  of  land  that  bad  belonged  to  the 
defendanf  a  village,  and  had  been  submerged  when  on 
the  east  bank  during  the  above  change  in  the  river's 
course,  emerged  in  the  end  on  iti  former  site  on  the 
east  bank.  This  restored  land  was  identifiable.  But 
the  owner  of  the  village  on  the  east  bank  now  claimed 
it  at  an  accretion  by  ailnvion  t«  hia  property,  which  it 
adjoined.  Seld  that  the  right  of  property 
remained  in  the  original  owner,  the  defendant.  The 
owner  of  the  adjoining  villa^  on  tbe  eaatmi  tide 
could  not  make  out  a  title  to  it  either  nnder  d. 
1,  under  cL  6,  of  t.  4  of  Begnktinn  XI  at  1886,  m 
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AC  CRETIOZT— nonf MMMif . 

1.  HEW  FOKMATION  OP  ALLUVIAL 

LAjni— eostiowrf. 

in  virtue  of  any  knoim  principle.    There  wu  no 

proof  of  ft  cnatom  giving  tUi  l&nd  to  him  on  acconnt 

of  coatignit;,  uid  there  hkd  been  no   gaa  to  him 

from  Oie  riw  by  alluvion  within  the    meaoiag  of 

the   Begalation.     Jasoot   BniaB    v.    Bbu   Nath 

KrawAB        .        .        .  I.  L.  H.,  37  Calo.,  788 

[lb  B.,  27 1.  A.,  81 

4  C.  W.  N.,  656 

(o)  Causa  OB  JsuiiDS  m  xiviauLi  Biybbi. 

Aooretton  to  ohnr — Ford- 


able  chaiHtet. — An  accretion  to  a  cbur  belong!  to  the 
owner  of  the  char,  whether  the  channel  between  the 
main  land  and  the  char  it  fundable  or  not.  KAixt 
Natb  Bot  Chowdhbi  v.  Li.WB[K      S  W.  B,  123 

82. Under    B^.    XI 

of  1825,  chut  land  belonga  to  the  proprietor  of  the 
cftate  to  which  it  accretes,  provided  it  ii  not  teporated 
ftom  mch  eitate  by  an  imfordsble  atream.  Saaasmr- 
SIB  Ohuituoz  v.  Collictok  ov  Tiffkbah 

[B  W.  B.,  188 

88. —   —.—^ PormalioH       of 

cAurt—Btng.  Biff.  XI  of  1823,  s.  6,  elt.  1  and  4~ 
Right  of  fishery.— AiXOTdiag  to  cl.  4,  i.  4, 
B«ulation  XI  of  1825,  chnri  thrown  np  in  imall 
and  ihallow  riveri,  the  beds  of  which  are  private  pro- 
perty, belong  to  the  proprietor  of  the  bed  of  the 
river;  bat  by  cl.  1  of  the  same  aection,  chars 
thrown  up  iu  rivers,  not  amall  and  ihallow,  the  owner- 
■hip  of  the  beds  of  which  remaiui  in  the  public,  are 
an  increment  to  the  tenure  of  the  riparian  owner  to 
whose  land  or  estate  they  are  annexed.  The  fact  of 
the  right  of  fishery  being  in  another  perisn,  does 
not  take  the  case  out  of  the  operation  of  the 
former  clanae.  CHrHDBBXOKBB  Csowdbrus  e. 
Chowshbaih     .  4  W,  B.,  54 

Diluvian — Be* 
"      "I,  *.  4.- 

letlled  with  A,  and  by  the  recession  <^  the  river  new 
loud  appeared,  which  was  really  a  depont  on  the  an- 
cient site  of  ^s  landa,  though  adhering  to  the  char,  it 
was  held  to  be  S'a  land.  The  first  rule  established 
by  s.  4.  Bc^lation  XI  of  1B2G,  does  not  api»- 
rently  contemplate  land  other  than  that  commonly 
known  as  slhivian,  oiz.,  land  gained  by  gradual  and 
Imperceptible  accretion,  the  incrtmetitum  late/u  of  the 
dril  law.  There  is  do  express  provinon  iu  the  Bega- 
lation for  the  cose  of  land  vhich  has  been  bit  to  the 
original  proprietor  by  the  encroachment  of  the  sea 
or  a  river,  and  which,  after  dilaviatiou,  re-appears 
on  the  recrsunn  of  the  sea  or  river,  and  there  ii 
nothing  to  take  away  or  destroy  the  oripnal  pro- 
prietor's right  i  soch  a  case  is  to  be  detemuued  by 
the  genera]  principles  of  eqaity  and  justice  under 
the  Bth  rale  centred  in  t.  4.  A  title  founded 
on  the  original  owncraHp  and  identification  of  land 
re-appeoring  is  to  be  confined  prind  faaig.  to  the  re- 
toRuatian  on  that  site.  The  case*  at  It»am  Bandi 
T.  BuFffobiitd  Qhote,  4  Maori*  I.  A.,  40S,  Loptt 
T.  Jfoddaa  Mohan  Thakur,  B  B.  L.  S.,  ISi,  and 
Mtkovri  Biagh  T.  Se«ri*l»i  Seal,  S  B.  L,  £„  P. 


AOCBZinon'~«0«<>iHisrf. 

1.  saw  POEMATIOR  OP  ALLUVIAL 
LAN  D— WM^MMeL 
C,  5,  commented  on.    NoMHsBB  CaimiKB  QRoa 
e.  Hahokes  Ebot 

[10  B.  Z..  B.,  406 :  18  W.  B„  118 

36. Beng.  Beg.  XJ  cf 

1826,  :  4,  el.  3 If  alluvial  land  be  surrounded  by 

water  fordable  at  any  point,  the  ovmet  of  the  land  to 
which  the  chur  adjoms  has  a  primd  facie  title  to  it 
under  cl.  8,  s.  4,  Begulation  XI  of  1825.  Wihb 
„.  AHBBBDmnsu  Ehatoov  .  .  3  W.  B.,  34 
WiM  V.  Abdool  Au  .     S  W.  R,  197 

POBBSH  HASADt  Bai  v.  Watsoit      6  W.  B.,  288 

so,  Formation   of  aiau~Ali%- 

tion—Bimg.  Btg.  XI  tf  IBX,  i.  4—Ee-fomatio» 
on  old  tite.—Vudiet  B^^tion  XI  of  1826,  a  right 
of  property  in  land  gained  by  alluvion  from  a  river 
fthe  bed  of  which  ii  not  the  property  of  an  individool) 
IS  acquired  in  tnu  modes  i  first,  where  the  land  ii 
guned  by  gradual  accenion  by  the  recess  of  the  river, 
m  which  cose  it  becomes  the  property  of  the  persmi 
in  possesion  of  the  estate  to  which  the  land  ii  an 
iucreruent ;  and  secondly,  when  a  chur  or  island  is 
thrown  np  in  a  large  navigable  river,  and  the  channel 
between  such  char  or  island  is  fordable  at  any  sMson 
of  the  year,  the  accession  it  an  accesmon  to  the  land 
or  tenure  most  contignous.  HoHDn  HoHmr  Dogs 
V.  JDoaoBimioo  Boss        .        .      B  W.  B,,  81S 


~  aradmetl 


tion. — Laitd  "mott  coxtigtMtu." — Be%g.  Beg.  Xt\of 
1885,  I-  4,  el,  8. — The  Uad"  most  contiguous"  to  a 
chui,  as  that  phroae  i*  used  in  Begulatios  XI  of  1825, 
B.  4,  cl.  S,  IS  mtended  only  to  comprise  the  estato  or 
estates  with  which  the  chur  comes  into  contact 
along  the  laigth  of  the,  fordable  part  of  a  chonuel  i 
and  the  whole  chur  becomes  an  accesnon  to  the 
land  and  part  of  the  tenure  of  the  party  to  whom 
such  estate  belongs,  and  no  portion  of  it  will  eesss 
to  belong  to  him  merely  by  reason  of  the  deep 
water  between  it  and  the  estato  of  another  becoming 
shollowaad  frodable.  Seld,  alio,  that  after  thechnr 
hod,  by  the  first  occurrence  of  the  fordable  channel, 
become  port  of  A'a  propertvi  all  further  accretions 
to  it,  if  guned  by  "  gradtial  accenon,"  would  alto 
belong  to  A,  even  though  the  result  would,  in  the 
aggregate,  be  a  prolongation  of  the  char  In  front  of 
estates  on  Uie  river  bank  not  belonging  to  him. 
OOLAK  An  CaowVHSX  e.  OoPAL  Lall  Taoobb 

[8  W.  B,  401 

86, Navigable  river 

— Bightr  of  ripariaa  proprietort. — Where  a  chur 
or  isluid  is  thrown  up  iu  a  large  navigable  river, 
originally  enrrouuded  by  deep,  nnfordable  water,  bat 
between  which  and  the  estate  of  the. zemindar  a 
fordable  channel  has  wnce  been  created,  the  criterion 
for  deciding  whether  the  Oovernment  ba>  the  right 
□f  disposing  of  that  Ulaud,  or  whether  the  owner  of 
the  land  to  which  it  is  moat  contiguous  has  that  right, 
is  to  connder  the  state  of  circumstances  at  the  time 
of  Uie  formation  of  the  island, — that  is,  at  the  time 
whan  it  was  thrown  m>>  and  not  the  state  of  things  at 
any  nibieqaent  or  fluctuating  period,  sach  as  tli* 
sabseqneot  tilting  up  of  the  bed  of  the  rivet  betwean 
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ACCBETIOlf— eo»«iM«<I. 

1.  HEW  rOBMATION  OF  ALLDVIAL 

IjHrD—eontiimtd. 

the  iilaod  and  the  conUgooni  nUte  w  w  to  form  k 

fordkble    psntge.     BntBUSIBU    CEOWDBBAiir    v. 

PjtMDmro  Euiux  Bobs 

[6  B.  14.  B.,  S65 :  14  W.  B.,  F.  B.,  35 
Cinroir  v.  Busovatb  Adeicasbb 

[5  C.  I,.  B.,  164 

89. Fordable  river— Btnff.    Biff. 

XI,  I.  4,  el.  a—Itla»d  in  naiAgabU  riter—Right 
of  ri-^arian  proprietorto  —XSnAei  iH.t.s.i.'Repy'iA- 
tion  XI  of  1B25,  %  Hpaiisn  proprietor  hss  no  right 
to  an  uUnd  throim  up  in  %  large  luvlgable  river, 
irhtii  the  channel  wtSch  intervene*  between  hU  land 
and  the  inland  ii,  under  ordinary  circnmstancei,  and 
at  themoat  f STOorable  Ka*on«,  nnfordablefor  riiteen 
(Hit  at  twenty-fonr  hour*.  Nobis  Kishob  Bot  t. 
JA9BB  Fbaus  Oakoopasta 

[e  B.  Ii.  B.,  848: 14  W.  B.,  862 

4a Bti>a.  Sag.  XI  of 

18S5,  *.  4,  cl.  S.— A  river  that  can  be  eroned  from 
one  ude  ugzag  in  the  dry  Msoon  onlj,  whan  the 
water  ii  browt-high,  and  tt>e  main  Btremm  of  which  ia 
indolntablj  on  the  ether  ude.  is  not  a  "tordaUe" 
(ttnm  wiUun  the  meanii^  of  ul.  S,  s.  ^  Bepilation 
XI  d(  182S.  iBBtTBOBinnnB  9txn  v.  Eij.bb  Dosb 
Hajbih  .        .  .  8  W.  B.t  06 


^- 


-  Formation 


elur— The  fact  that^  nnder  eertaln  dronmitaneofc 
a  riier  is  la  aome  plaoea,  and  at  erirema  time  of  low 
water,  tordabk,  doea  not  wairant  the  preanmption 
'that  the  river  wai  a  fordable  ttream  at  the  timo  of 
ths  {vmation  of  the  ohni.     Wiai  e,   Acbssosibba 

khatooit       .  .      ,      aw.  E.,  ai9 


riparian  lamindar,,  it  ia  bound  to  prove,  nnder  the 
latter  part  of  el.  3,  e.  3,  Begalation  XI  of  1826,  that 
Oie  stream  between  the  cbar  and  the  mun  land  is 
fordable  at  some  time  of  the  ;ear,  and  that  it  wai 
fordable  when  the  allnvinm  formed.  Tabiza  v. 
OOTlBKIfXKT    .         .  .        e  W.  B.,  128 

Affirmed  on  review.    Qotsbiticbht  c.  Tasiba 

[7  W.  B.,  618 

48.- 


river—Siffht  of  O  orerumeni.—VaAer  cl.  8,  a.  4, 
Be^lation  XI  of  1S2G,  Goveniment  has  no  right  to 
land  thrown  ap  as  an  island  in  the  bed  of  a  navigable 
river,  when  sach  island  ia  ttnaed  on  the  site  of  land 
which  liad  been  washed  awaj.  Masi  Lall  Saed  v. 
COKUOTOB  OT  StBim 

[6  B.  Ii.  B,  Ap.,  68 :  M  W.  B.,  484 

-  The    Government 


bj  a  rhannel  which  ii  not  fordal^.     ColiLBDtOB 
BJUIHABXI  v.  SBAKAtOOIIDBBB  DbBBA 

[14lB.  L.  B.,  S19: 3S  T.  B,  894 


AOCEBTIOTSl— continued, 

1.  NBW  POBMATION  OF  ALHTVIAL 

LA'SD— continued. 

46.  — Navigable  rlver—Bttur.  Sw. 

Zt  of  182S,  ,.  4,  vl.  S.-The  worda  "«  large  nan- 
gable  river"  in  cL  8,  s.  4,  E^rnlation  XI  of  1825 
aro  not  applicable  to  the  QoomU,  but  to  suuh  rivers 
as  tbo  QangM  and  the  Megna,  upon  which  navigation 
can  alwnys  be  carried  on.     Vohiiteb   Hobch   Dobs 

0.  AsBAifooiiAa        .        ,        .        17  W,  B,,  78 
46.  .  tTnfordable     Btroam-Land 

cannot  be  legally  proved  lo  be  an  accretion  to  a 
talnkh,  or  s  re-formaUon  of  dilnviated  land  of  that 
tafukh  on  its  original  Ate,  where  the  stream  between 
the  land  in  question  and  the  talulh  ia  found  to  be  »n 
unfordable  stream,  nor  ran  poaseasion  under  such 
circnmatEnces  give  ■  plaintiff  a  right  to  a  declaration 
of  his  title.  Nobkkk  Kibhoeb  Bot  v.  JoG'EBb 
PaoKiHK  GAifoooLY  .    10  W.  E«  272 

47. Fonoatfoii  of  Island  in  river 

adjaoent  to  aaxaindarl—Zamiadari,  Sight  of 
—  Watte  landt.— Where  an  island  was  formed  in  a 
river,  the  lands  adjacent  to  the  banks  of  which  were 
part  of  taminiui,— Meld  that  the  island  was  not  the 
waste  land  of  any  village,  or  a  portion  of  the  hold- 
ings of  any  nujata  in  the  zamindari,  but  that  the 
lamindar  ppasessed  in  it  all  the  incidents  of  owner- 
ship,  including  the  power  of  making  leases.  Sitbbata 

1.  Yablaoadda  AMErHiDu  ■  1  ICad.,  265 
48. ■   Land     fbrmlng    in     rlTer 

and  graduaUy  acoretlng  to  land  on  bank— 
Stng.  Seg.  XI  of  1825— Right  of"  Oorernmeid.-- 
Where  land  came  up  otigin^ly  from  the  river  as  a 
small  island,  and  gradually  joined  on  to  the  pJ^ntiiTs 
estate  after  having  been  taken  poasearaon  of  by  the  de- 
fendant,—S'e^d  by  Tbkvob,  J.,  that  the  Oovra^ment 
alone  was  entitled  to  the  land,  and  not  the  plaintiff, 
to  Whose  estate  the  land  had  joined.  Held  contra  by 
Glotkb,  J.,  that  aa  the  land  wu  an  accretion  to  the 
plaintiffs  esUte,  he  was  entitled  to  Uke  poaacsnon 
of  it  andar  Begulation  XI  of  lg26,  the  defendant's 
possesaion  notwithatanding,  MoHnrEBKonuH  Dobs 
B.  JuoooBcimoo  BoEB  .         ,    7  w,  E.,  108 

48.- 

gable  __^    ._. 

tion  of  land  in  the  bed  of  a  navigable  i-.„  „  .„„ 
jir»BH</oDi«  to  be  aecribed  to  a  loss  fromany  partlcn. 
lar  ripwian  estate^  nor  is  the  land  which  has  been 
removed  from  an  estate  by  sudden  avulsion  reclaim - 
able,  nnless  the  circamstanoea  supply  evidmcea  of 
identity.  A  title  by  accretion  is  not  established  by 
mere  proof  cf  eeneral  inLlnaive  boundari*  at  a  time 
preoeding  the  Jormation  of  the  chur,  hot  there  mnst 
be  proof  of  the  nucleus  of  accretion.  The  land  gained 
will  follow  the  title  of  the  particnlar  land  forming 
the  nucleus.      Ebowbi  SmaH  r.  Hibauill  Sbal 

[2  B.  Z..  B.  P.  a,  6 :  U  W.  B.,  P.  C,  a 
12  Koore'B  L  A.,  138 

Shah  Ceajtd  Btbaok  p.  Kihhbb  PsBBAur  Stbua 
[18  W.  B,  4 :  14  Moore's  I.  A,  686 

80.  Island  in  large  river  -  Fro- 

frittoriMp  of  alluvial  laad—Smg.  Beg.  XI  of 
183B,  I.  A-Thoogh  an  island  or  laud  thrown  up  and 
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A  COBBTION— ein»i«"i»rf. 

1.  MBW  FOBMATION  OP  ALLUVIAL 
LAND— eontinned. 
■crronnded  by  a  nrer  m^y  iKCDme  veated  in  GoTern- 
aeat  under  tbe  proTinoni  of  BegaUtion  XI  of  1826, 
1.  4,  cl.  4,  it  doea  not  follow  tba^  if  tlie  river  which 
Mpttatn  the  id&tid  from  the  mun  land  dri«a  np 
■ftsr  the  Uland  has  been  resumed  by  QoTemment, 
the  bed  of  the  river  bfeomes  the  property  of  Govern 
ment  in  caiee  in  wHch  the  bed  of  the  river  is  not 
gfuned  M  an  accretion  to  tbe  idand  by  f^doal  accei- 
non  within  the  meaning  cf  cl.  1.  Sdbbohotbh  e. 
JABsniB,  Skibkbe  4  Co.    Subsomotbh  v.  Watbok 

ftCa 20W.H.,27e 

5L Formatiim  of  landi 

—Seng.  Meg-  SI  of  fS25.— In  a  suit  brought  on  the 
llth  Ibrch  1872  to  recover  certain  plots  of  land  (a) 
H  Te-formationa  after  diluviation  of  landa  which  bad 
belonged  to  the  piaiutiffi  and  as  accretion!  thereto ; 
(i)  under  a  title  by  pretcriptioo ;  It  appeared  that  the 
landi  had  formed  in  tbe  bed  of  a  rivef  in  18B9,  and 
that  the  pl^ntifls  took  poiseiiion  thereof  ai  of  re- 
formed landa,  and  had  been  mwntained  in  pOBM««ion 
under  awardi  wider  Act  IV  of  1840,  but  that  in 
1868  they  were  ouited  by  the  Collector,  who  aMeited 
the  nme  under  EegttUtion  XI  of  1826  and  settled 
them  with  Us  co-defendant«,— ffelii  that,  whether  or 
not  in  cooKqnence  of  Act  IX  of  1B47  the  Govern- 
ment were  entitled  to  aness  the  lands,  tbey  were  en- 
titled to  onit  thepluntiffs  and  to  take  prssesoon  of 
the  lands  as  lands  which  had  nriginally  formed  u  an 
island,  and  were  at  their  flrrf  formation  surrounded 
by  water  which  was  not  fnidable,     Wibb  r.  Auibr- 

ninrUBAEHATOOH.      WISB  v.  COLMCTOB  OJ  BiOKKR. 

otTBM       .        .        .        -        L.E.,7I.A„7S 
fVirmafiiHi      and 


aflaoABKMi  (0  eaait  ofUland  ahur  formed        

—  Defendants  were  owners,  by  purchase  from  GJvem- 
mfflit,  of  a  property  called  Oojan  Chnr,  which  in  its 
■  origin  was  an  island  thrown  up  in  the  bed  of  the 
river.  I'lwitif  was  owner  of  tbe  original  estate  of 
K,  of  which  a  great  part  was  cut  off  by  a  stream 
channel  of  the  river  ;  bnt  afterwards  reappeared,  and 
for  aome  time  lay  in  contiguity  with  defendant's 
chnr,  and  separated  from  pluntiffs  estate  by  tbe  said 
channel.  By  the  gradual  filling  up  of  tbe  sota  re- 
formation b«»me  more  and  more  eitenaivo  until  the 
land  again  lay  in  contact  with  the  plaintifPs  estttc. 
Aa  it  had  been  clearly  ascertained  by  boundary  marke 
and  meaanrements  that  the  re-formation  took  place 
on  tbe  original  rite  of  the  plaintiff"*  land,  the  right 
of  the  plaintiff  aa  by  re-formation  was  held  to  be 
preferable  to  that  of  the  defendants,  which  rerted 
uDon  accretion.  BrDDtra  Cbunbbb  Shasa  •■.  Bbpiw 
Bjwabm  Eoy      .         .  «S  W  Tl .  lift 


8  W.  B.,  110 


Hon  to  a  formation  of  dry  land  already  exiiting 
and  appropriated  to  o»  owner  of  land,  on  a 
river't  bank — Oanerihip  of  the  6ed  of  the  river 
not  the  enbjeH  of  conieil  belote- Variation  of 
elam  rfMaHo«ir!ff.--Altbongb  there  is  not  in 
Madias,  aa  there  is  in  Bengal,  an  eiprcsa  law  embody- 
ing tbe  principle  that  gradual  alluvion  ennree  to  the 
Und  to  which  the  accretion  ia  made,  following  the 
owneiaMp  of  that  land,  tbe  rule  i«   equally  well 


AOCBS'nOS—eoniinued. 

1.  HEW  FOEMATIOH  OP  ALLUVIAL 

LA'SD^aoncliided. 
establisbed  in  both  thoae  provinces.  Both  parties 
were  riparian  proprietors  of  adjwoing  eatatea  on 
bath  banks  of  the  river  Oodavari.  Tbe  plaJntifF 
claimed  tbe  right  to  newly-formed  land,  in  nid- 
stream,  which  she  alleged  to  have  been  formed 
by  accrebion  npon  an  already  existing  lanka  or  allu- 
vial island  which  heloi^ed  to  her.  Oa  that  point 
there  were  concurrent  findings  against  her.  The 
accretion  had  tsiken  place  upon  a  lanka  owned,  not 
by  ber,  but  by  tbe  Government,  aud  higber  up  stream 
than  hers:-  Seld  that  the  plaintiff  murt  abide  by 
tbe  ground  of  clum  which  she  bad  presented  below, 
that  bring  that  the  new  land  was  formed  by  gradual 
accretionstodefioiteand  visible  portions  of  alankapre- 
vionsly  belonging  to  her.  This  she  conld  not  now  vary 
to  aclajm founded  onanownership  of  theriver-bed  on 
the  strength  of  her  being  zamindar  and  owner  of  the 
land  on  both  banks  of  the  river,  without  either  issue 
or  evidence  directed  to  nich  sahaqneons  ownership. 
BALirair  BakaiiAKShvamx a  p.  Collbctob  ob  tbb 
QoSATABi  DiSTBioi  .  1. 1..  B.,  33  Mad.,  464 
ru  B.,  88  L  A,,  107 
3  C.  W.  IT.,  777 

&  BE-PORMATION  AFTER  DILUVIATION. 

64.  Ownership    In    re-fbrmed 

land. — Ownership  in  sdl  ia  not  lost  becanae  the 
subject  of  it  becomes  submerged;  the  owner  of  the 
site  or  suh-stnl  remains  ewnerof  the  surface,  and  on 
re-formation  of  the  surface  soil  takes  whatever  falls 
within  his  known  boundariee.  Ordinarily  there  can 
be  no  right  of  accretion  when  the  new  formation  is 
on  the  site  of  what  was  formerly  held  by  an  indivi- 
dual as  his  private  property.  Dwabkakath  Bot 
0.  BnioBi;ni>Hoo  Smo-u  Chowdhbt 

[16W.E.,461 

66.  — ^ -Seng.  Beg.  XI  of 

1835,  :  4,  cl.  1.— Where  new  laud  is  totmeA.  whether 
it  lie  a  re-formation  oa  an  old  rite  or  whether  it  is 
formed  where  no  land  ever  preiionsly  existed,  owner- 
ship is  determined  by  tbe  ownership  of  the  adjacent 
land  to  which  it  haa  secreted.  To  defeat  or  prevent 
the  right  by  accretion,  the  person  who  clums  the  land 
as  a  re-formation  of  his  old  land  is  required  to  prove 
aome  continuing  right  of  property  in  bimaelf  t  it  ia 
not  enough  for  bim  to  rely  merely  on  identity  of  rit«, 
Eattbuohib  Dosbbb  v.  MoiruoaQiBB  Dabbb 

[B.  Ii.  B.,  Bap.  Vol.,  863 :  8  W.  B.,  61 

Lion  V.  Obat  .        .    U  W.  B„  189 

66.  Land  inundated 

and  re-forvied.  -  The  owner  of  land  hdere  it  U  inun- 
dated remaina  the  oivner  of  it  when  it  u  covered  irith 
water  and  after  it  hecooiea  dry.  IhaX  Ravsi  c. 
Hub  OoBinn  GaoaB 

[7  W.  E„  P.  C  67 :  4  MooM'»  I.  A«  408 

67. Beng.  Seg.  XI  of 

1626,  t.  4.  cli.  1,2, 8.-  adma  to  atlnvial  landa  under 
cl.  2,  s.  4,  HeguUtion  XI  cf  1826  (i<.,  to  landa  as 
reformed  landt),  are  ntt  snperior  to  clwma  nndcr 
els.  1  and  S  of  a.  4,  or  under  a.  E  of  that  K^^nlation, 
t.«„  to  lands  as  newly  alluviated.     WisB  v.  AUBrB- 

VHHIBBA  Ebaioob    .  .       2  W.  B.,  183 
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AOOBXTIOIT— oo«<t<M«i. 

2.  EE-FOBMATION  AFTER  DILUVIATION 
— eontintitd. 

BO. S*»g,  Sas-  ^lo} 

1^5,  /.  4,  el4. 1  and  3- Btf/brmation  on  eld  t<U.— 
Proof  of  re-formation  on  ftii  old  ute  will  not  saSce 
to  eiUblUh  k  cUim  tiiider  BeguUtion  XI  of  182S. 
He-fonn»tioQB  are  goTemed  by  c'.i:,  1  and  8,  a.  4, 
BeffnMioa  XI  of  182E.  A  claim  to  hold  tbe  Und 
nncLer  cl.  S  can  only  be  maintained  by  tbe  old  proprie- 
tor when  the  land  bas  not  been  dilnviated,  but  cnt 
off   b;   a    rhange    ol    the    itceatD.  Kbnnt  v. 

SUHKBBOOBIBBi.     .  .     8  W.  B.,  68 

Kai^bb  Mohh  Ubbu  v.  Coubotox  of  Hi»bk- 
sorafi 6  W.  B„  6B 

69.  -   ■      ■ — ■ Land  dilweiated 

hg  river — Siparian  proprielori.—Wbeie  property  ii 
whol^  mbmerged  by  a  riv«r,  land  forming  after- 
ward* on  the  site  will,  when  the  owncrehip  ol  that 
nte  ii  proved  to  exist  in  the  former  owner,  remain  i'l 
bim,  and  tbe  accretion  will  net  belong  to  the  adjacent 
propiietoT.  The  dedaion  in  Katlemoaee  t.  Mon- 
moltinee  Dabee,  S.  I.,  B.,  Sup.  Vol.,  363,  ii  erroneons 
in  not  regarding  tho  nte  of  the  increment.  LoFEZ 
V.  iLLDSui  itooAS  Tbakooa  6  B.  lb  &.,  521 
[14  W.  E.,  P.  C,  U 
18  Uoore'B  I.  A.,  467 


61.  Se-formalion  of 

landi  viathed  atnas—Sng.  Reg.  XI  of  1825,  t.  4.— 
Idoda  waihed  away  and  afterward!  re-formed  npon 
the  old  Ate,  which  can  be  clearly  recognized,  are  not 
landt  "gained"  within  the  meaning  of  ■■  4,  Begn- 
latioii  XI  of  1826 ;  tbev  do  not  betwme  the  prop^j 
of  the  adjdning  owner,  bnt  remain  tbe  property  of 
the  original  owner.  Bouanitb  Thaeoob  t.  Cbuv- 
DBBHAXun  Cbowsebi  Uarah,,  186 

CW.  B..  r.  a,  46 
1  Ind.  Jot,  O.  B.,  44 

COLIiMTOB     OV     TlPFBBAE    V.    DOOBOA    PBB&AS 

FiXAZ         ....    W.  B.,  1864,  802 

CouBOTOK  ov  Dacca  v.  Euhbh  Kibhobb  Chat- 
TKBJIB         ....    W.  B.,  1864, 278 

62.- ■ Dilnviated  landt 

—Beng.  Beg.  SIofl8^.i.  4,  cl.  a.-Cl.  2.  a.  4,  Ee- 
gnlatim  1.1  df  1836,  doe*  not  apply  to  the  cau  of  m 
estate  eutirely  kwt  by  dilnTtoo.  Eebecblail 

Cbowdhbt  t.  Waibov  i  Co.  .  W.  B.,  1864,  64 

68. Dilnviated  land; 

rt'formi'^  on  old  lite—  Title  by  long  pt.ni$tion — 
Advertt  poutttien-'Xh.B  dcclrioe  in  Lopea  v. 
Maddan  Mohan  Thakoor,  S  S.  L.  £.,  52J,  that 
diluTiated  landa,  re-formiog  on  their  old  rite, 
rem«n  the  propertj  of  tbeir  original  owner,  doei  not 
apply  to  lai'di  in  which  after  their  le-f c  rmation  an 
ind^eaiible  title  hai  been  acqnired  by  long  adTene 
poMeaaion,  or  otherwite.  Where  a  platntiff  relict  on 
an  allcf;ed  adverae  poneaaioo  of  landa  for  more  than 
twlJTeyeara  after  their  re-formation,  tbe  qneitiou  to 
be  decided  ii  whether  ha  ha*  bad  anch  poaaearion  for 


ACCBiETlOJSr-coniinned. 
2.  EE.P0EMATION  AFTEE  DILnVIAHON 

twelve  years.  Basha  Pbobhad  SnOB  e.  Bin 
CobuAB  SiHOa 

[L  Ii.  B.,  8  Cftlc,  796 : 1  C.  L.  B.,  868 

varying  on  appeal    Codbt  or   Wabdh   v.  Basha 

PBoaBAS  SmoB         .        .        .    22  W.  B.,  288 

64. 

on  rile  t&at  ei 
by  altnvion  on  t  rite  capable  of  identification,  tbe 
tight  of  the  owner  of  the  original  rite  to  the  char  ia 
indiepntable.  Sabat  SimsAsl  Dbby  f.  Soobjxa 
Eavt  Achabjea       ,        ,        .    2S  W.  B.,  2^ 

66.  ■ ■ Landi  tempora- 

riiy  or  permanent  leHiei.— Where  landaanbmerged 
by  a  river  re-form,  and  can  be  identified  at  having 
formed  a  part  of  a  paHacnlar  eitate,  they  ttelong  to 
the  owner  of  that  eatatf^  wbether  bit  eatate  conttata 
wholly  of  permanently' aettled  landa  or  whether  it  baa 
been  partly  acqaired  as  an  allnvittl  accretion  onder 
temporary  aetllement*  made  by  Government  with  him 
■a  owner  of  permanently-aettled  landa.  Btibbabat 
Suras  c.  LooTV  Au  Khait        .  14  B.  Xv  B.,  288 

[28  W.  B..  8 :  Ii.  B.,  2  I.  A.,  88 

66, Land  re-fomtd 

0Hairi»Je(.— When  land  it  gradually  re-formed  on 
two  old  utei^  identity  of  rite  ean  give  no  title  to  the 
former  ownera  of  the  two  old  ritei  to  the  land  re- 
formed on  mch  old  ritca  reapectively  i  nor  ean  identity 
of  rite  g've  any  title  to  land  gradually  reformeii, 
when  it  ia  formed  by  gradual  acoearion  partly  to  one 
eatate  and  partly  to  another.  A  peraon  in|  poaaeaaian 
of  land  ii  primd  facie  entitled  to  it,  and  to  all  incre- 
menta  to  it.  Mdtboobasath  Mvzoomsab  e. 
Tabineb  Cedsn  SmsH        .        .    8  W.  B.,  184 

67. ■ — ■ — — — —   SKbnurtion  of 

Uenixflcalion   of  eite   of 

where  it  waa  fonnd 
and  formed  a 


land—Biparian  rigt 
land. — In  a  fuit  for 

that  a  livolet  bad  con 

diajunction  between  the  disputed  land  and  pUintiff'a 
property,  bat  tbat  the  rivnlet  waa  cloaed  np  and  tbe 
river  I  ad  retamed  to  ita  proper  channel,  and  on  tbe 
tarface  of  tbe  diapnted  land  there  atill  remaned 
marka  of  ita  having  belonged  to  tbe  plaintiff,— .BeM 
that  the  finding  mSciently  identified  the  lind  ia  anit 
Bl  tbe  property  of  the  plaintiff,  within  the  meaning 
of  tbe  FilU  Bench  rating  i&  Katlemoma  Dottee  y, 
Monmohinee  Dabee,  B.  L.  B.,  Snp.  Vol,  858  :  8  W. 
S  ,  SI.  Held  alao  that,  a*  the  laat  penon  f  oand  to  have 
bad  the  land  \d  occapation  wai  tbe  pluntiff,  and  as  bia 
potaeaaion  had  never  l>een  diatnrbed  (the  landa  baling 
ever  riooe  been  sabmerged),  there  waa  a  aafflcient  find- 
ing of  pcBsesribn  to  entUle  plaintiff  to  a  decree  in 
confirmation  of  title.  InsDBJBii  Eoobb  c.  Jvkiia 
DOBH IIW.  B„I64 

68.   Condition  of  land 

when  re-formed— Beng.  Beg.  XI  of  1826,  t.  4—  Bight 
to  poeteetion. — The  mle,  where  a  qneation  arise*  as  to 
the  light  to  the  possearion  of  land,  dther  gained  by 
gradual  accearion  or  re-formation,  or  thrown  ap  in  a 
river  or  the  aea,  is  that  tbe  condition  cf  the  land 
where  It  waa  originally  Bsjned  by  alluvion  or  thrown 
up,  and  became  the  labject  of  property  and  capable 
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a.  BE-FOBMATION  APT&B  DILUTIATION 

— concluded, 
of  cnltiTation  or  occnpati^  ■■  lacb,  mnit  be  looked 
to.     If,  after  the  lsi\d  comes  into  eiiitence  Biid  is 


brtween  mcli  Un4,  mi  the  shore  docs  not  *ff«ct  the 
occupier'i  right  to  poisfndon  at  agunrt  everT  one 
except  the  Oovemnieiit  or  one  who  etui  show  s  better 
title.  S.  i,  Be^Ution  XI  of  1826,  in  Dot  ftgtinit 
thia  view.  KlLIFEAEAD  Uaztticdis  c.  Colleotob 
01  MTUBnaiNaH 

[6  B.  li.  B.,  261  note:  13  W.  B.,  366 

68.  ' '■ Sen^.  Stg.  XI  of 

182a,  I.  4,  Conttruclion  of—»Ai  ihe  ditpatal  of 
Oorenment."  —  'The  nords  "at  the  digponl  of  the 
aoTerniaeDt "  in  cl.  3,  •■  ^  Reflation  XT  of 
1826,  mean  that  the  pioperty  in,  and  abialnte  right 
of  diipanl  of,  the  land  ia  rested  in  the  OoTemment, 
and  not  that  the  OoTernnKut  h&i  merely  a  right  to 
the  revenue.  Kbiudi  Cuvhsbb  Qhohb  c.  Col- 
lAOTOK  OF  BiiAitatrLFOBi  ,    W.  B^  1864|  78 

8.  PEOCBDUBE. 

70. —  Prooedur«  wli«r«  rolea  under 

Beng.  Beg.  XI  of  ISaS  are  liuipplioaUe.— 
nlere  the  special  rules  Ivd  down  in  B^nletioQ  XI  of 
1826  for  the  adindieation  of  queftiani  of  title  to  alia- 
vial  land  are  inapplicahle,  and  no  special  castom 
eilfta,  the  decision  of  the  case  oa^ht  to  proceed  oa 
general  prindplea  of  eqaitj  and  justice.  Sbboooum 
Tbwibib  v.  Faquzba  Miebbb  .        .  3  Agra,  400 

71.  —  Otaiir  lands,  re-fbrmatlon  on 

olA^to-Seng.Sig.XIofl835,t.4,eU.3^B.- 
Scld  that  cl.  3,  ■.  4,  Begnlation  XI  of  1826, 
is  applicable  nhen  the  chtu  land  i«  thrown  np  foi  the 
first  time,  and  it  not  capable  of  being  identified ;  bnt 
where  the  l»nd  thrown  up  forma  a  portion  of  the  old 
monuh,  ftnd  can  be  identified,  cl.  6,  ■.  4  of  the  said 
enactment,  would  be  applicable ;  and  in  the  abtenee 
of  any  particuhtf  tool  custom  the  claim  in  lespect  of 
such  land  mast  be  decided  according  to  the  principles 
of  equity.    TosBB  BisaH  s.  Oabdnbb 

[3  Agra,  S4S 

7a. . ^ Salt    ftw   aUuvial    Und«— 


\o  hii  estate,  neither  the  gronnd  of  re-form- 
ation on  tbeold  nte,  nor  that  of  pnor  possession  for  a 
short  period,  can  avail  the  plaintifF.  If,  however,  the 
plm  be  found  against  the  defendant,  the  matter  mnst 
he  disposed  <rf  according  to  cl.  5,  s.  6,  Regula- 
tion Xt  of  1826.  GoviKB  Nam  Sahdyal  o.  NuBe- 
CO0VA2  Bameweb  .        .  8  W,  B.,  200 

78. Se%g.   Scg.  XI 

of  1826,  t.  4,  cl.  S.— When  plalntdff  alleges  that  hia 
and  the  defendant's  villagci  were  waihed  awaif,  and 
liave  reformed  on  the  same  nte,  and  no  third  party 
claims  the  new  formation  a«  an  increment  to  his 
estst«,  the  gneftion  of  Utie  will  liave  to  be  determined 
by  cl.  6.  •.  I  of  BegnlatioD  XI  of  1826.  Jakitqbei 
Cbowi^Uiv  d.  Collector  or  UYuwBtisau 

^W.B.,a87 


ACCSBmOVt—eoiUimud. 

4.  RIOET  OF  PUBCHASEB9  TO  4CCBS- 
TIOHS. 


74.  - 


alnoe    pur- 

fonnd  by  actual 

■  of  a  certMn 


chase. — The  purchaser  of  on  est 

measTirement  the  year  before   to 

number  of  tHghae  with  a  specified  rental  can  nave  no 

claim  to  te-formatioaa  of  land  Iwlonpng  to  the  mchsl 

as'  it    ortginallv    stood.    JusoBinrDHOO    BoaB    c. 

EooKoosiBiB  Kakt  Bahhubb  Chowdhbt 

[19  W.  B,  89 

75. Inorements  not  mentioned 

in  oertlfloate  of  sale.— Where  a  mchal  which 
ha*  been  diminished  by  dilnrion  ia  sold  at  auction  by 
the  Collector,  who  apprises  the  pnblic  of  the  cxiating 
area,  hia  apedflcatioa  of  snch  area  in  no  way  limits 
the  terma  of  the  certificate  of  ule,  or  restricts  the 
right  of  the  purchaser  to  clum  thereafter  tiaj  accre- 
tion to  the  estate,  the  increment  bring  always  a  con- 
tiageot  right  which  the  zamindar  has.  OonaA 
Nabaih  Chowubbi  v.  Badhika  Mosmi  Rot, 
Badhiea  Mosttb  Rot  r.  OtnOA  Nabaih  Cbow- 
MBY  ■  ,         .  21 W.  B.,  Ufl 

Affirmed  on    review  Bashdca    Houuv    Roe  e. 

GcKQi  Nasaui  C&owshbt   .        .  22  W.  B.,  28 
See  I»AK  c.  KvNii  EiBHOBB       .  26  W.  B.,  880 

78.  Iianda  taken  on  aettlement 

ttom  Government.— Parties  settling  with  Qo- 
vernment  are  entitled  to  all  the  proprietary  rights  of 
the  Govcmment,incla^ngthe  re-formed  lands,  uoless 
they  take  the  estate  at  ■  rednced  jumma  from  tliat 
flifld  at  the  original  settlement,  in  which  caae  tbey 
are  in  the  poution  of  a  proprietor  who  ba«  accepts  a 
remisaion  of  revenue  in  consideration  of  the  loss  of 
area  of  the  land,  a  ntuation  which  diientitlei  them 
ta  the  lands  cefarmed.  BJtIBSTO  MoHVir  Btbaoe 
V.  CoLLBOTOB  or  Dacoa  .  .  24  W.  B.,  81 
77, Furofaue  of  land  ftom  Go- 
vernment—Bight  to  inoremente.— PlainUlt 
bought  a  certun  char,  situated  between  two  branches 


that  at  a  former  ti 
and  extended  over  a  site  afterwards  covered  with 
deep  water,  bnt  on  which,  and  before  the  plaintifTs 
purchase,  new  land  Iiad  formed  by  accretion  to  the 

Sponte  side  of  the  channel.  In  a  suit  for  posseanon 
the  newly-formed  land  on  the  gronnd  that  it  nas 
re-formation  on  an  old  rite, — Seld  that  what  the 
Gbvemment  aold  and  what  plaintiff  bought  was 
the  chur  as  it  existed  at  the  date  of  the  purchase. 
Ovnga  Narain  ChovdAiy  v.  Sadhika  MoAvn  Ron, 
21  W.  S.,  lis,  cited  and  dstinguished.  Obolak 
Ali  Chowskhi  c.Collbdtob  or  BACEBsaintaB 

[2  C.  L.  B.,  88 

78. Property  not  attaobed  be- 

canae  submerged- ^iiimenion  of  coiUiguovt 
ertate — Bait  in  mtcation  of  decree— Bigit  ofpmr- 
chaeer. — F  owned  a  share  bi  a  village,  M,  whidi  in 
1S76  was  divided  into  two  separate  mahals,  S.  and 
U,  and  Qpvemmmt  revenoe  was  sepaiately  astosaed 
on  each  mehal.  In  1S7B,  Erwa*  entirely  rabmened 
by  the  Qangea.    On  tha  SOtb  September  1877,  J*s 


l,zcdbyG00<^lc 


OIQBST  OF  CASKS. 


( 


) 


AOOBVnOH-~«i>*0l(uM. 


■bug  WM  told  in  eiecntion  of  a  decree  and  the  ADC- 
tioD>piiTchAKT  wu  ptit  ill  pocKMion.  Id  the  Kile 
certificate  the  Tiltsffe  X  ma  nsmed,  without  ipedflc 
mmtioa  of  atber  of  the  two  mehkti,  and  the  Govem- 
ment  reTomo  referred  to  wm  the  unoaiit  sueaied  on 
U  only.  BnbHqnontlj  the  river  receded,  and  part 
of  K  wai  again  left  drj,  and  it  was  treated  by  the 
rerenne  anthvitie*  ai  haring  accreted  b;  allnnon  to 


ai,  before  the  anction-*»le  of  20th  September  1877, 
the  two  propertiM  wets  Beparate,  being  eeparately 
aiteMed  with  rerenae,  and  the  incidents  of  the  owner- 
ihip  of  one  covld  not  affect  the  ownership  of  the 
other ;  and  ainee  there  wm  no  mch  rale  of  law  ai 
wonld  jnttLf]'  the  propoiition  tbat  nmpl^  became  two 
mdiali  are  contignons,  and  one  of  them  ii  liable  to  be 
•nbmei^ed,  therefore  it  ie  nothing  more  or  lets  than 
■n  aeeretioD  to  the  other.  Seld  alio  tbat,  inaimnch 
aa  the  niehal  K,  being  at  the  time  nnder  wateTi  wai 
not  attached  in  eiecntion  of  the  decree  agwnit  F, 
and  wai  not  advertlied  for  lale,  aad  the  revenne 
aMCMed  therecm  wai  not  referred  to  in  the  eale-pro- 
ceediugi,  snd  the  tale  certificate  contaiued  no  titer- 
anpe  to  it  ai  the  propert;  uld,  the  sale  of  the  DOtb 
Beptcmber  1877  &d  not  convn  anj  rights  to  the 
anetteii>parehawr  in  respect  of  £.  Mahadao  Dubey 
T.  Bkola  Sath  Diehit,  I.  L.  £.,  6  All.,  8$.  refened 
to.    Fn>i  Hdujf  v.  Eotdb  Httsaih 

CL  U  B,  7  Ali,  86 

AocmnriiATioNs. 

Set  HuTDTT  LlV — AUSKATIOH— Alixv* 

iTunr  Br  Widow— Isoom  add  Ac- 

8»e    Hdtdit    Law— Jonn    Favixt— 

Natvbi  Of,  Am  IirrsBnT  a,  J  cast 

FBoriBTT— Akoutbal  Pbofixiz. 

n.  L.  B..  SO  BOHL,  816 

I.  Ii.  B.,  SI  Bom..  840 

See  SniDV    Law— Widow— IniBiiBai 

ni   Ebtatb    ov   Hvibaxs— Br    Js- 


n.  lb  B.,  U  Ohio,  861 

^  I..  B.,  16  CBlft,  674 

8m   Hnnnr    Law— Wol— Coicnrano- 

«CV  or  WiLLB. 

row.E,p.o,i 

12Koore*BL4q«l 
I.  lb  B.,  7  Cola.  966 
I.  L.  B..  U  Oalo.,  884 
I<.B4lSLA.,108 
I.  lb  B..  SO  Bom.,  671 
I.  lb  B.,  S4  Calc  680 
L  lb  Bh  36  Oalo,  669 
8  O.  W.  N.,  886 


AOCUHUIiATIOirS— ODidJMiA/. 
L  Inoome— ^■•dw  tndow.—Aeaa- 

mnlations  are  not  income,  and  cannot  be  dealt  with 
by  a  Hindn  widow  as  sQcbi  thay  should  be  treated 
in  the  same  way  as  the  cerpui  of  the  eKate,^  G^OBI 
V.  AUSTAIUTT  Daet 

[4  B.  Xi.  B.,  O.  C,  S :  la  W.  B.,  O.  C,  IS 

a.  But    income    and 

accumulations  are  not  the  same  thing  t  thAwfore, 
qttare,  whether  she  can  deal  with  aecnmnlatioiis  at 
ilie  can  with  income.     In  TBb  ooosa  oi  Haxik> 

DBIXABATAR.      EAIUUTATE   Q&OBB  D.    BiaWAITATH 

BiBWAS    .        .  .    4B.Xi.B.,0.  C.,41 

8.  Biglit    of  Hinda    widow— 

^eewMaldh'oiu  of  taooMM  frota  her  kmbamTt  ettaie. 
— A  Hindu  widow  is  entitled  to  the  accumulations  of 
income  from  her  husband's  estAte.  PAirifAXAii  SbaIi 
V.  BA]uinn>ABi  Dasi    .        .  6  B.  Ii.  R,  783 

-  IwtmotieabU    pro- 


fits of  W  husband's  estate,  there  being  no  proof  of 
any  (Uitinct  intention  on  her  part  to  sever  ntch  par- 
chaset  from  the  estate  snd  approprLate  it  to  herself, 
held  to  form  part  of  h<a  hniband'i  eftate.  QomiA 
KooBB  E.  EooBH  OosBT  Sraan  14  B.  lb  B^  188 

See  Ceowuhbt  Bholakaik  Tsaeoos  «. 
BHA^ABATn  Dun        .        .       7  B.  Zi.  B,  8S 

In  tbat  eaae  it  was  held  that,  thonch  a  Hindu 
widow  cannot  alienate  property  aoqnired  by  her  out 
of  hwds  derived  from  her  husband,  yet  where  «be 
held  onder  a  deed  wUch  conveyed  Hio  property  to  her 
to  enjoy  for  her  lifeHme  and  to  incur  all  needful  ei- 
peuaet,  she  wm  entitled  to  Inveat  rang  out  of  the  in- 
come for  the  iMoeflt  of  her  daughter  and  grand- 
danghter  in  the  porcbaae  of  taunoveable  property  for 
thdr  mvntanance.  Bat  thif  decirion  wai,  m  the 
Mautmetion  of  Uie  deed,  rerened  by  the  Privy  Coda- 
Cil.     BHAaAfiATTI  Dm  v.  BHO£AltATB  TeAKOOB 

[L  lb  B.,  1  Oale;,  104 


ACCUSZD 

,9m  Bail  . 


1  B.  lb  B,  A.  Or- 7 
_riOW.S..Cr.,l6 
f  ZbB.,lAIL,161 


etued p»nim."—Aji  accused  person  is  a  personover 
whom  a  Uagiitrate  or  other  Court  is  eierciring  juris- 
diction.   Qtrmi-BicrBBSB  v.  Uota  Pdva 

[L  L.  B.,  16  Bom.,  661 

JHOJA  BIFOH  v.  QlFBBlC-BlCPBBSB 

[I.  lb  B,  as  Calo,  468 

9.  "AaeuttdperMit" 

—Criminal  Proeediuv  Code.  1882,  t.  4S7,~Seld 
that  a  person  agidnst  whom  proceedings  nnder 
Ch.  VIII  of  the  Code  of  Criminal  Procedure  are 
being  talcen  is  "an  accased  person"  within  th* 
mea^Dg  of  >.  437  of  the  Code^  Q»ee»-Bpiprett 
V.  Afoao  PaM,  I.  L.  E„  16  Bom.,  $61,  and  Jhtgka 
Siagft  T.  Q^uen-Smprett,  I.  L.  S.,  38  Cole.,  dS8, 
fbUowed.    Qimi-SK7BB9fl  e.  Ui;TAiiAi>i>i  LA£ 

[1  lb  B,  ai  All,  107 
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DIQSST  OF  CASES. 


AOCUSHD  FBBSOir,  BIGHT  OF- 

Set  CisBB  cmEB  PBisoraB,  PRiriLBaza  ov. 
See      Cjlbbb     dhssb    Witkbss— Cbiicd<AL 
Cases. 

L  Ifotict  aitd  tp»ci- 

Jleatioa  of  o/ftnci— Criminal  Proceit.—&n  accuieA 
p«rion  ii  entitled  to  tuve  conveysd  to  tum  b;  the 
procect,  wliether  nimiDOTii  or  wunnt,  the  nme  tmoiiDt 
of  mfomution  reUtive  to  the  Kccnation  made  agvnit 
bim  which  ihonld  ipecify  not  only  the  techmcal 
dedgnktion  of  the  otteuce,  but  the  acts  for  -which  Oie 
■ccaied  wookl  have  to  Nuwer.  Butzuf  Au  r. 
]>0R70  EoHUu  .        .        .    24  W.  B,  Cr.,  68 

S.   — —  Appliealio%      by 

aeeutid  for  copy  of  Police  eharffe  theet — Poliee 
diariM—Crimiaal  Proeedurt  Code  (18S2J,  it.  Ml 
and  173—Sevinait, — At  the  begiimiug  of  ntriklla 
the  Court  of  a  Premdeticy  Magi^ute,  an  application 
WBi  made,  on  iMbalf  of  the  accnaed,  for  a  copy  of  the 
Police  chaiige  (beet  which  contuned  the  whole  of  the 
proieciitioD  eridence  aa  aet  forth  by  the  Police,  and 
eitraetB  fram,  if  not  co^et  of,  the  FoUce  diary.  The 
application  wai  rej  ected  by  the  Uagittrate  :  —  Seld 
that  the  High  Conrt  ihould  not  on  revinnn  Interfere 
with  the  order  of  the  Magbtiate.    Q0HDr-EM7BBS8 

«.  VBVU.TAKlinAlI  FlDTULV 

[I.  Ik  B.,  Id  Uad.,  14 

&  — SiffU     of      a» 

aecuied^to  copiei  of  Police  reporit  befbre  trial — 
Crimtna;  Procedure  Code  C1882J,  ee.  1S7,  168,  and 
J78-^Publie  documente— Sight  of  accuted  to  in- 
tpect  and  hate  aopiei.—Seld  by  the  Fnll  Bench 
(SvauiUHU  Attab,  J.,  rft'twHfisMfa).— BepoTta 
made  by  a  Police-officer  in  ccmpUance  with  n,  1 67 
and  16S  of  the  Criminal  Procednre  Code  ale  not 
public  docomenti  within  the  meaning  of  ■.  74 
of  the  Indian  Evidence  Act,  and  conaeqnently  an 
accnaed  pertm  ia  not  aititled,  before  trial,  to  have 
«opiei  of  auch  reporta.  Held  by  CoUJHB,  CJf.,  and 
Bkhsox,  J. — The  aame  mle  appliea  to  reporta  made 
hy  k  Police-officer  in  comjOiance  with  a  178  of 
the  Criminal  Procedure  Code.  Held  by  SHSFouis 
and  Sdbkauutu.  Attah,  JJ.~Beporta  made  by  a 
Police-officer  in  compHance  with  a.  17S  of  the 
Criminal  Frocednre  Code  are  pnblic  docnmenta  within 
the  meaning  of  a  74  of  the  Evidence  Act,  and 
conieqnently  an  accnaed  peraon,  bang  a  pergan  inter- 
eited  in  inch  docnmenta,  ia  entitied,  by  virtne  of 
a.  7G  of  the  Evidence  Act,  to  have  eo[Hea  of  anch 
report*  before  trial.  Qubkk-Eu psbbb  r.  ABUHna-AU 
p.  L.  B.,  90  Had.,  189 

4.  ■- Criminal   Proee- 

dare  CodeflS82J,et.  t6I  and  172— Police  dtaritt  ~ 
SiyAl  of  aecMied  or  hit  agent  to  tee  the  tpecial 
diary  or  hare  copg  qf  ilalement  in  it. — In  no  caaeia 
an  accnaed  peraon  entitled  aa  of  right  to  a  copy 
af  any  atatement  recorded  by  a  Polica-ofBcer  in  the 
apecial  diary  prepared  nnder  the  authority  of  B.  172 
of  the  Code  of  Crimhial  Procednre.  If  the  apedal 
diary  ii  nied  by  the  Court  to  contradict  the  Pclice- 
officer  who  made  it,  or  by  the  PollceK)ffleer  who  made 
it  to  rrfrrth  hia  memory,  the  accuird  peraon  or  hii 
ngent  hai  a  right  to  pee  that  portion  cf  the  dlai^ 


AOCUBED   FBBSON,   BIGHT   OV—wnti- 

which  ha*  boen  referred  to  for  cither  of  theae  pnr- 
poaei,  that  ia  to  My,  the  accnaed  peraon  or  hia  agedt 
la  entitled  to  aee  the  particular  entry  which  hai  been 
referred  to,  and  ao  much  of  the  ^ary  aa  in  the  o^dnion 
of  the  Conrt  ia  ncceaaary  in  that  particular  matter 
to  the  full  underatan^ng  nf  the  particular  entry  r> 
uaed,  hnt  no  more.  So  held  by  the  Full  Bench,  per 
Edqje,  CJ'.,  Ekox,  Blur,  and  Bubxitt,  JJ,  -  A 
Pultce-nfflcer  iuTOtigatiiig  a  caae  may  lawfully  reduce 
into  writing  in  the  apecial  diary  the  fall  and  un- 
abridged atatement  made  to  him  by  a  poion  whom 
he  ia  eianuning  or  haa  examin^  under  ■.  181 
of  the  Code  of  Crinunal  Procedure,  and  if  he  doet  lo, 
luR  record  cf  auch  atatemoit  ia  part  of  the  ipecial 
diary  and  ia  juat  aa  much  privueged  aa  any  other 
enti^  in  the  diary.  Per  Baitsbji,  J.,  and  Aceiuh, 
tT.- Statementa  recorded  nnder  a.  101  of  the  Code 
of  Criminal  Prccedure  by  a  Police-officer  making 
an  inveatigation  were  not  intended  by  the  Legialatnre 
to  be  entered  in  the  apecial  diary,  ajid,  if  they  are  ao 
entered,  do  not  form  an  integral  part  of  the  diary, 
and  are  not  privileged,  tmt  the  accnaed  perton  or  hia 
agent  ia  entiUed  to  aee  them,  QuBBX-BurBSBB  t. 
Hasxu  .  1. 1..  B.,  18  AH,  880 

6. — — —  Aecuted,  right  of 

retrial  hifore  jnrff  ahere  conviction  itt  atide  for 

mitdirealion. — When  a  caae  hai  been  tried  before  a 
jury  and  the  conviction  baa  been  aet  ande  on  the 
ground  of  miadirection,  the  accuaed  ia  entitled  to  have 
hia  caae  retried  before  a  jury.  Makin  v.  Attomeg- 
General  for  Ifea  Sonth  Walet,  L.  B.,  1894,  App. 
Cat.,  57,  referred  to.  Sadhit  Shbee  t.  Empbbbb 
[4  C.  W.  S^  676 

ACEETOWUmOlCENT. 

See   Cabbb    uhsbb  Mahovbdah    Law— 

A0K1IOWI.BDaMBIIT. 

See  STAStP  ACT,  1878,  8.  8,  cl.  4. 

n.  Ik  B,,  14  BoSL,  6U 
X  Ii.  B,  as  Gale,  767 

See  Cabbs  inrDBB  Stamp  Aoi,  1879,  aaa.  I, 

ABT.l. 


by  letter. 

See  Stakp  Act,  1ST9, «.  61. 

a  I^  B.,  8  K«d.,  U 
I.TuB.,llHML,8ae 
I.Ii.B..87Cala,8S4 
L  I..  B.,  88  Bom.,  64 

ofdabt 

See  Casib  OTdeb  LtHTTATIolt  AoF,  1877, 
a.  19  (18fi9,  a.  i,  1S71,  a.  a>)-A0ZVOW> 

IXDOUira  0?  DBBTB. 

See  CaOS  CXSIB  LnHTATKnt  AOTi  1877. 

ABT.e4. 

of  title. 
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ACQUrSSCXNCIL 

Bt»  Cabbb   uiisib   Ebtopfbe -EsTof  pel 

BY  COKBffOT. 

Bet  Cabm  mroBB  JtrBiBDicrioii'  Qitbb- 
tiof  0»  jrubdictioh— cohbbbt  0» 
Pabtbb    abb  Waitib  ob  Jpbibhic 

Ste  Cabis  usseb  Lachbb. 
5m  Cabbb  vhsbb  Lahdkobii  aks  Tbk- 
a?it~b[iiliii!iab  ov    land,   bioht   to 

RBHOTB,  ANS     OOMfBKBATIOB     lOB,   In- 
FKOTBKKKTB. 

mi;«!aS>7%  ef—IAmttation.~Tiit  eqmlable  doc- 
tnne  oT  l»c)ic»  md  acqnieicence  does  not  npply  to 
mhi  for  which  a  pf  nod  ii  provided  in  the  Limitatinn 
Act*.    Eijc  Bau  r.  Baja  Baf     .        S  Ma±,  U4 

Taepck  Chvhbbb  Bhattachabms  v.  Hobo  Sith- 
xu»  Sasczai,        .  aa  W.  E,,  267 

Conln  Uda  Bbqau  r.  iKAHinilir 

[I.  L.  B„  1  Aa,  82 

■■  ■  lAtxitation. — Mere 

hchei  or  indirect  (tqniwcance  ihort  of  the  period 
prefcribcd  by  tha  Statato  of  Limitation  i»  no  bar 
to  the  mfnrcnnent  of  a  right  ahiolutely  vwted  in  the 
pUuitiff  ^  the  time  t,f  suit.  S«n*/e.— The  d  ictrine 
rf  AcqnipBoence  or  UtLei  bIII  apply  only  to  caiea,  if 
inch  there  are,  in  which  thpy  can  be  regarded  ni  a 
pffiitire  eitingniaLmcnt  rf  right.  When  they  po 
merely  to  tha  remedy,  the  Conrti  have  no  pgwei  arbi- 
trarily to  lubitdtute  an  eitinpiiihing  preBcription 
different  from  that  determined  by  the  LegiiWrare. 
PasDAinriHnuTT  t.  Tiujca  Biddy    2  MatL,  370 

8* I>oIay.— OrcnniBtanceB  conititnt- 

ing  dday  and  acquieMeuco  ditcuiaed.  Jaknasab 
Sharkabux  r.  Atuabam  Habjitait 

[L  I..  B^  a  Bom.,  188 

4- Selaytubrlngljiganlt.— Long 

Mqiuctcenee  held  coi  the  facta  to  tur  s  anit  for  poMCi- 
^on  after  aau^nment.  Jab  Eookwak  v.  Bah 
EitTTPir  Nbooht    .        .        .        18  W.  B.,  600 

6.  ,—  Delay  in    enforoliig    rights 

vrith  knowledge  of  them. -Where  the  pluntiff 
in  IMBinititnted  a  nit  for  a  ahare  of  cert^n  pro- 
perty which  he  admitted  had  been  for  nine  yeara  in 
the  defendants'  poneuion,  and  which  the  defendants 
alleged  had  faren  lald  to  them  in  1B50,— JffaW  that  the 

Slainttra  taVmp  no  Mepi  during  thai  time  to  enforce 
II  alleged  rlyhti  amounted  to  acqnie«ccnce  on  li!a 
ert  in  the  rale.  Nilaxatchi  r.  Vbnkatachala 
DMM 1  Mad,  181 

6.  — ^ —  ~-^ Tretvmptionfrnta 

Io»g  dalai/—KHopper.—ln  a  rait  by  plaintiffs  (who 
had  been  in  p  iHtiion  of  the  land  in  di»pnte  under 
and  ever  rinee  the  dato  of  a  pnttah  granted  to  them 
hj  the  Collect  r  in  1843)  to  have  thrir  title  Under  the 

etah  dccUrod,  the  defcndanti  were  held,  by  their 
g  BeqidMcmce  in  taking  no  itepi  within  12  jt»n 
tohavethep  ttah  declared  invalid,  to  have  OOTcluded 
thintBelTei  from  now  nying  that  it  wai  Illegal,  and 
that  the  Collector  had  no  pTwer  to  grant  it.  Scut 
lOLL  HiBSBB  0.  Bhdbobbb  lBair«     ,  18  W,  B^  Q7 


ACQtriBSCBlTCE-M.t.«rf. 
'•  CoiUraat—Undut 

infiueaee-  Acquietcence  hy  conducl—Exchaliffe  of 
land. — Where  tho  owner  of  certda  land  eichongei  it 
for  certain  other  laud,  but  takei  a  leato  fur  one  year 
t-f  the  former  land  and  paja  the  rent  thereof,  and 
receive*  and  retaini  the  renta  of  the  land  he  has 
acquired  by  the  cichange,  he  ihow»  bi  eumpleto  an 
BcquieBcence  in  the  trunBactiou  that  he  cauni.t  after- 
wardi  have  it  set  aside  on  the  gr  nad  rf  uudne 
influence.  Sbbthabama  Bajd  r.  Bayassa  Pas. 
■^"t-o  .  .       I.  L.  B..  17  Mad.,  276 


ft  Acquieirenet    in 

leatt  hy  Sxeeuiort  tnhicit  they   had  no  poicer  to 

make-  Ettoppil — Bepretenialion  net   acted   oa, 

Where  the  deriaeo  of  an  estate  for  «!i  ye±n  after 
doming  of  age  and  luoceeding  tii  the  estate  signed 
rent  bills  in  respect  of  land  which  the  eiecnttrs  of 
histestatur  had  purported  to  Imae  for  999  years,  and 
roch  rent  bills  contuned  a  reprtaentation  that  the 
land  bad  been  giTon  to  the  lessees  on  fazendiri 
teauTe,^Seld  that,  in  the  absence  of  any  evidence 
that  the  lessees  bad  been  deceived  by  or  had  acted 
upon  snch  repnsentation,  the  devisee  H-as  not  estopped 
from  contesting  the  validity  of  the  lease.  A  man 
cannot  be  precluded  fr.jm  asserting  hig  own  right* 
by  acquiescence  in  acts  cf  ither  parties  incnnustent 
witb  them  unless  (1)  be  has  actual  knowledge  ae 
distingnisbed  from  tbc  means  if  knuwledgo  of  hta 
rights  i  (2)  he  has  knowledge  that  tho  persons  acting 
inconnstently  with  them  are  doing  so  under  tho  mis- 
taken  belief  that  they  are  eiercisinp;  rigbts  of  their  - 
own  !  (3)  he  has  eaconraged  the  parties  so  acting  to 
spend  money  or  do  other  acts  either  directly  cr  by 
abstaining  from  asserting  his  legal  rights.  W'\llmeU 
V.  Barber,  L.  R.,  15  Ch.  D.,  36,  followed,  JtroHO- 
HANDAS  VrBBBAWAHlJAe  tt.  Pallonjbb  EcnuBB 
HoBEDjBA     .  .       L  L.  B.,  22  Bom.,  1 


tions  effected  by  the  plaintiff's  father  at  a  time  when 
the  plaintiff  was  living  \\\  commcnsality  with  hia 
father  asa  member  of  a  y.Aai  family,  which  mit  was 
Iwinght  after  12  or  13  years  had  been  flowed  to  go 
hy  withont  any  objection,  save  the  filing  of  a  petition 
of  protest  in  a  Court  of  Jnstice,  whereof  the  vcndeea 
were  not  made  vnaxe,— Meld  that  the  phtintiff  was 
rightly  conndered  to' have  consented  to  the  aliena- 
tions. Bak  KibhoBb  Naxain  Sinoh  t.  Asvwa 
MiBBBB 21  W.  B.,  13 


10.- 


"Kkoaltdge  ofira 


Pretumption    of   compb;.— Befi  ri ._ 

can  be  held  to  have  given  by  bis  conduct  an  im- 
plied assent  tn  a  trannu^on,  especially  one  which 
operates  as  a  convejance  of  a  valnable  estate,  it  must 
be  showi'  that  he  was  fully  awaro  rf  what  the  trars- 
actiou  was,  and  what  effect  it  would  have  upm  his 
interests  at  the  time  be  sir  conducted  himself  as  to  in- 
dicate Bsaent.  Jaoo  Bttkhhoo  Tiwabeb  v  Kubfu 
SiMSH 22  W.  B.,  811 

11.  Btai    to  elom    a 
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DIQBST  OF  CASES. 


ACQUIESCSB'CSl— A>«fuwaf. 
compleUnn  nai  held  not  eatiUed  to  Boe  k>  IwTe  it 
cIoaM.     Ravha  Naih  Baniubb  v.  Jot  Sishem 
MoosEBjEB      ....       lW.B.,a88 

IS.  Suit    lo    elota 

road — PreiutKptioit  of  ooiweitf. — If  A  conftroct  a 
H«d  acroBB  £*■  land,  £  ran  me  niibia  the  ordin&T; 
period  of  limit&tion,  and  no  consent  can  be  inferred 
from  the  t&ct  that  B  did  not  nie  iffiinecU&telf  ftftei 
the  commencement  or  completion  of  the  io»d.  Htmo 
BOONBTTBIB  Dkbu  t.  Bak  Deub  Bhutiaohixjbb 
[7W.B.,a7e 

18. Delay  in  appoaing  ereotlon 

of  bnlldtng—  Pf<i«nnpfto»  o/  eosMot.— In  a  aait 
for  tlie  detnolitioti  of  a  privy  erected  on  plaintiff ■ 
Ivid,  it  having  appeared  that  pUuDtJft  vrM  aware  of 
the  erection  of  the  privy  and  had  allowed  it  to  be 
completed  and  to  renudn  rtanding  for  ^  leaat  leven 
yeari,  hia  application  wai  refaied.  Bkomo  Uocn 
DiBu  CBows&uir  V  Kooxoxama  East  BAKisnB, 
Baboda  Eakt  Banbbjbb  v.  Eookosihbb  Eaitc 
Bakbwbb  .  17  W.  B.,  467 

1^  XMCtkni  of  buUdlng  wltfa- 

OUt  olijeottMi.— Acquicceence  mnit  be  inferred 
when  a  perion  standi  by  and  allow*  another  to  erect  a 
pnccabnilding  on  hie  laud,  and  a  fait  would  not  lie  for 


HiTLiosKUB  MooKBBiBB  .  W.  B.,  1664, 166 

Nil  Eabi  Sahoo  v.  Jvaoo  Baboo 

[SO  W.  B«  838 

Ifi.  Btnldiny  hff  tret- 

paittr  0%  Zaw^.—Wh^n  a  treipasiar  tortionily  mten 
npon  the  land  of  another  and  bnilde  a  hoow  tbereon, 
the  party  injnred  \t  entitled  to  recover  poMeinon  of 
the  luid  by  defraying  the  ho«M  if  there  ii  no  proof 
of  acqnieicence  on  hie  part'in  the  act  of  injnry  done. 
QoBjim  PiTBAKAnoK  V.  GooBoo  Chtbn  Dutt 

re  W.  B.,  71 

OrXHtSiSm  SiHOB  v.  'StWD  BAH      1  AgT«,  944 

16. Suit  for  rtttora- 

iioa  of  la»d  to  former  eonditian. — The  nghti  of  a 
co-ahuer  in  a  joint  eitate  were  nld  by  anction,  bnt 
it  did  not  appear  that  a  dte  held  by  him  in  the 
village  paued  by  the  aale,  and  the  sits  remuned  in 
the  pcMenioD  of  ,hii  heire,  who  lold  it  to  the  defen- 
dant, who  erected  a  ibop  thereon.  Twmty  yean 
after  the  anction  mle,  the  plaintiffi,  nme  of  the  co- 
diarers  in  the  joint  eitate,  ened  for  demolition  of  the 
home,  and  the  rfatoration  of  the  lite  to  the  villa^. 
— ff«ld  that,  under  the  circnmriMncei,  the  citum  could 
ucA  be  maintained.    Baeadoob  v.  Seasbb  Bax 

[a  Agra,  8 

17. 


tain  land  ai  hit  cma,  nevertheleai  purchaaed  the  land 
from  a  third  pemn  and  erected  a  bmigalow  upon  it 
which  B  M  not  interfere  to  prevent,— Jt  wai  held 
that  the  Engtiah  rule  of  eqnity,  which,  tmdcr  rach 
circnmrtancea,  wonld  allow  S  to  recover  the  land 
with  the  bungalow  upon  It,  ought  not  to  be  applied 
in  Ridia,  but  that  S  should  be  allowed  to  remove  the 
bungalow  he  had  erected.  Nabatan  sn  Bxaaxn  e. 
BB0U8IB  OcBu  UAirnB.    Koiauan  Sosun  v. 


ACQUIEEtCSNaH— etmttMwf. 

Bbolastb  Oubi7  Uatijib.    Bbola^^ib  Qvm  Hut- 

HB  V.  HoBifASn  SoKABji       .  6  Bom.,  A.  C^  80 


18.- 


~  S»ildiwff   trteftd 


land  bg  p^Hviatir,  otener  liandiug  Jy. — Where  a 
pnrchaaer  clalmi  to  hold  land  which  he  ha«  purchaied 
from  athird  penon  on  the  ground  that  the  owner  of 
auch  land  hai  acqnieieed  in  the  aale,  the  purehaier 
muat  ihow  clearly  that  the  real  owner  wa»  aware  of 
the  aale  at  the  time  it  took  place.  Where  the  owner 
of  land  wBi  not  aware  of  iti  being  told  hy  hia  bther 
to  a  third  penco,  but  having  heard  of  anob  nle.  mb- 
aeqnently  atood  hy  and  allowed  the  pnrehaier  to  bnOd 
npon  the  land,--It  wa*  Ittld  that  the  owner  eovld 
not  recover  the  land  without  oompeoMthig  the  pnr- 
chater  for  the  building  erected  by  him  upon  the  land, 
and  three  months  were  allowed  to  the  owner  within 
which  to  pay  nch  campenwtim.  Sataxlal 
Eabiah  daB'v.  Oba  KuHimsn 

[8  Bom.,  O.  C,  77 
Bigll  of  way, 
'    ray  over  B"* 

_.. the  path-way 

and  enjoy  it  for  aevoi  years.  He  then  hnnight  a  nift 
to  have  the  pathway  re-opaied  hy  pulling  down  B'l 
hoofe.  fftli,  A  mnit  be  taken  to  have  aequleaced 
in  the  interruption  of  hii  right  of  way,  and  ma  claim 
wai  one  that  a  Court  of  eqnitj  and  good  conacience 
would  not  enforce.  Bbmi  Hasbab  Das  d.  Bawat 
BozB      .  1 B.  L.  B.,  A  C  818  :  10  W.  B..  S16 

aa — ~ — —  When    a     man 

hnildi  a  honae  on  land  inpponng  it  to  he  hii  own,  or 
believing  that  he  haa  a  good  title,  and  the  real  owner, 
perceiving  hia  miitake,  refnuna  from  tetting  him 
right,  and  Icavea  him  to  penevere  in  hii  error,  a 
Court  of  Eqnity  wlU  not  allow  the  owner  to  anert  h^ 
legal  right  agelnat  the  other  without  at  leaat  maUng 
him  full  compeUMtion.    Baiu  c.  Jan  HAEOioai 

rs  B.  L.  &.  A  C,  18:11W.R,S74 

Abitra  Cebllvii  Csmr  «.  Oj^atstks  Chviti 
[4  Had..  81S 

aL  Suit    for   vtet- 

ment — TraniferabU  ltnur» — Landlord  a»d  teaamt 
— Ptmiitive  ooc%pafion.-~S  and  C  tail  their  father 
held  landa  for  upwardi  of  thlrty-flve  yeari,  aadbnilt 
honiei  on  the  tame.  £  and  C  lold  their  tenum  to 
D  and  B.  A,  the  laniudar,  who  had  not  objected  to 
the  building,  now  med  to  eject  D  and  E  ai  tret- 
panen.  Evidaice  wai  given  that  the  tenorei  were, 
by  the  cuatom  of  the  country,  traniferable.  Stld, 
A  conld  not  eject  D  and  S,  Bbbi  Hasbav 
Baszbjbb  d.  Jai  Ebibbva  Hookbbjbb 

[7B.L.R..15B:iaW.B.,40B 

Upholding  on  appeal,  Ebvp,  J,  In  8.  C. 

[11  W.  B.,  854 

Sm  Esbab  Ceithsbb  Oho>b  «.  HmBOB 
CanrnxB  BANiBnB 

[10B.Ii.B.,Ap,S:  1SW.B,18 
and  Nabit  Hokbvx  «.  Cboujc  Huxue 

[L  L.  B.,  86  Calo..  686  ftr  Bakpiki,  J. 


S8. Xrtetion  t^fwtea 

iaiUt'ap  More  AanSOyMr«  ago— fftnm^iom  otto 
ftTwaoimt  ciarocttr  of  ttnameg—Bteemd  apptal. 
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(    M    ) 


AOQUIEBCElSrCB— MMh'mMJ. 

poietr  of  Co»rt  fa  quettioa  infereiKia/rom  Jluf  in— 
Omittioit  of  fh«  Appellatt  Court  to  take  into 
eo»nd»ration  Birtmmrtaaett  afftcUng  landler^i 
aogiH«toa«ee. — A  landlord  by  meraly  not  objectiag 
to  hit  tcouiifi  runng  a  pocca  building  doe«  not 
oonfar  on  the  tenwit  a  permanoit  right  to  remain  on 
the  knd.  Bnt  long  poHevian  conpled  with  the  ac- 
qnieic«ace  of  the  landlord  in  the  laiting  of  pncca 
bnildingi  and  hii  continning  to  lecelTe  rent  from  the 
raijat  after  nch  btuldii^  have  been  raieed  may 
JDiiify  the  inference  that  a  tenant  hat  a  permanent 
right.  Ze*kvada  Bai  t.  Bam  Chandra  Takaram,  I, 
L.  S^  18  Bom^  6B,  letened  to.  But  there  are  ai- 
dunaUncei  which  may  go  far  to  weahm  the  force  of 
that  inf  eraie^  and  one  ot  theie  ii  tbo  circnmitauce  of 
the  landlord'i  interett  being  let  ovt  in  ijara  at  the 
time  the  bnilding  wai  raised.  The  absence  of  abjection 
on  the  part  of  the  landlord  to  the  erecting  of  a  per- 
manent building  by  a  tenant  daring  the  continn- 
aoce  of  an  ijara  of  tne  landlord's  interett  ihonld  not  bo 
conitrned  a*  amounting  to  acqaitaceace  inch  ai 
nught  be  inferred  where  the  landlord  is  in  direct 
TEMipt  of  rent  from  the  tenant.  Bsnt  Madhi^ 
Banayea  v.  Jm  Kitten  Mooktrjif,  12  W.  S..,  ^S. 
diiUiigalihed.  Kbiehiia  Eibhobs  Niooi  v.  Hahoukd 

All 8  c.  w^  liT.,  a&e 

Sft.  Aitignahle      in- 

ttrett — Sale  in  aseeaiion  of  d»eraa.~ThB  plaintiff 
permitted  B  to  erect  a  thatcoed  dwelling-honw  nith 
land  iraDi  on.  a  piece  of  land  belonging  to  the  plaint- 
iff, and  B  dwelt  in  it  for  more  thui  forty  years. 
Btld  that  B  had  an  aadguable  intereit  on  the  nonse 
and  land,  which  conld,  therefore,  be  seized  and  sold 
in  execution  of  a  decree  against  B,  and  that  the  pnr- 
chater  who  bad  obtained  possessian  could  not  be  dia- 
posscased  at  the  suit  of  the  plaintiff.  DirBaif  bxbu> 
ausia  c.  BsusABDx  Sookuii 

[7  B.  L.  B..  U8  :  16  W.  B.,  874 

-  Land    Ut   for 


bnilding  pnrpotti. — A  landlord  who  sUowi  Us 
lessee  to  invest  caintal  b  erecting  bml^gs  on  lands 
M  for  cnltiraUon,  and  t^set  no  objection  for  a  con- 
dderable  Dumber  of  years,  will  aot  be  allowed  to 
djstnrfa  the  hoL^ntf.  The  fact  of  buildings  having 
bsen  permitted  without  objection  to  stand  on  lands 
tor  a  ctnvdetable  number  of  years  is  prtmifmiia 
proof  that  tho  land  had  bem  originally  leased  for 
building  pnrposea.  Bbaja  Nath  Kuimc  Csowdbt 
a.  SnwAXi    6  B.  Xh  Bq  Ap..  61 :  16  W.  B.,  816 

—  P«rmiitive   o(xn- 

■  at  againtt  pmvhaier, 
1  bam  in  possei  ' 


panew — BiffU  of  poitetiioi 

— Where  the  defendant  ha  ._ 

land  br  tooK  than  thirty  years,  and  lud  without 
objectina  built  npot  the  \vxi,—Beld  that  he  had  not 
b;  MLch  perndstfTeoccopaiiey  acquired  a  right  to  retun 
pDMesnou  when  served  with  notice  to  quit  by  a  pnr- 
ehasv  at  the  land.  Aisuia  Cba&ah  Drr  v.  Fbibb 
Dju        .lSB.I..&.417iu>te:17W.R,8SS 


ttnting  o'l 
iMtauea 


t!f  lettor — Eqnilabla  ettoppil  prt- 
iaetmtni — Onni  of  proof.~k  lessor  is  not 
by  any  rule  of  equity  from  bringing  a  suit 


to  evict  a  tenant,  the  term  of  whose  lease  has  exidred, 
merely  by  reasm  of  that  tenant's  having  erected  per> 
maoent  structures  on  the  laud  leased,  such  building 
having  been  within  the  knowledge  of  the  lessor,  and 
tiiere  not  having  been  any  interference  on  bis  part 
to  prevent  it.  To  raise  an  equitable  estoppel  against 
the  lessor  precluding  bim  fnim  suing,  on  the  deter- 
mination of  the  tenancy,  for  possession,  the  tenant 
should  show  facts  suSdont  to  justify  the  legal  infer- 
ence that  the  lessor  has  by  plain  implication  con- 
tiactod  tiist  the  right  of  Umancy  should  bo  changed 
into  a  right  of  permanent  occupancy,  Acquiee. 
cence  by  the  lessor  in  this  case  was  a  legal  inference 
to  be  drawn  from  such  facts  as  were  found.  The 
ontLS  of  establishing  sufficient  cause  for  an  equitable 
estoppel  bad  not  been  dlMharged  by  the  t^iant  in 
tins  instance.  Ratittdtn  v.  Dgtan,  L.  B.,  1  S,  and  I. 
Ap.,  139,  and  s,  106  of  the  Transfer  of  ftoperty  Act, 
1382,  referred  to.    BiNi  Bah  v.  EiTiniAM  Lal 

[LI..R,aiAa,496:  I,.  B.,  S6 1.  A.,  68 

8C.W.ir.,60a 

87.  - 


by  ttnant — Aagni 
reoet  ejectment  by  a  tenant  on  the  ground  that  the 
tenancy  is  a  permanent  one,  and  that  the  landlord 
stood  by  and  permitted  bim  (tho  tenant)  ta  erect 
pncca  buildings  on  the  land  in  the  belief  that  the  said 
tenancy  was  a  permanentone,  it  is  incumbent  on  the 
tenant  to  show  that  in  erecting  the  bnildingi  he 
was  acting  under  an  honest  belief  that  he  had  a  per- 
'  right  in  the  laud,  and  the  laodlord,  knowing 


of  the  buildings.  Beni  Earn  v.  Kitndan  Lai,  I. 
L.  B.,  31  All.,  496  -■  L.  S.,  US  I.  A.,  58  ,  Sanudin  v. 
DyiOH,  L.  M.,  1  S.  and  I.  Ap.,  129;  Jnff  Mohan 
Dat  V.  Pallowfet,  I.  L.  S.,  22  Bom.,  1 ;  Dt  Bumiha 
V,  Alt,  L.  B.,  8  Ch.  Div.,  386  ;  Knnh<med  v,  Sara- 
vana  Mnttad,  I.  L.  B.,  12  Mad.,  320,  referred  to. 
Ismail  Ehab  Mahombs  v.  Jaiqitv  Bibi 

[L  I..  B^  87  Calo,  670  :  4  O.  W,  If..  fllO 

86. ■  Dtlay— Erection 

of  bnildingt — Lachet^Limitation.—'the  plea  of 
acquiescence  is  applicable  to  suits  tat  which  a  flied 
tenn  of  limitation  is  prescribed  by  law,  but  mere 
delay  in  oatordng  a  right  does  not  conittitute  ac- 
quieaceuce.  The  defendants  took  possession  of,  and 
erected  bnildinga  on,  land  which  they  knew  belonged 
to  the  pbuntiff  and  they  bod  no  claim  to>  without 
applying  to  the  pluntiff  for  consent.  The  plaintiff 
abstuned  from  suing  to  eject  them  for  one  or  two 
years,  knowing  that  the  defendants  were  building 
on  the  land,— JSiM,  under  the  drcumstances,  that  the 
delay  in  the  institntinn  of  the  suit  was  not  aufficient 
to  deprive  the  jjsintiff  of  her  right  to  reUef .  UsA 
Bbouk  «.  luH'Us-siH        .    1 L.  Bq  1  ML,  83 

89. Standing  5y  and 

teeing  inilding  erected—Bight  to  re««ooa/.— In  a 
c*M  in  which  pltuntiffs  sought  to  recover  posseedon 
of  some  laud  on  which  defendants  bad  constructed  a 
pucea  bouse  and  in  which  defendants  pleaded  that 
they  had  purchased  a  building  right  from  a  third 
nrty  with  whom  plaintiffs  had  settled  the  land,  and 
mt  pli^nmb  hM  seen  tbem  buQding  the  house  hi 
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(.  n  ) 


ACQimiBOBNCB— «oMtt»iis(i. 


the  home,  pWntiffB  could  not  me  to  hftve  the  hoiue 
removed.     Lali  Qopze  Chlks  t>.  Lueut  HossBnr 

[26  w.  R,  au 

80.  Abienre  of  pro- 

teil—Snll  for  remorni  of  luiiUIn-/  -  Ohitrui-tion  to 
right-of-iraii. — In  >  suit  for  the  removal  ol  (i  build- 
ing wliicU  tlic  dofcndants  lin'l  wertcd,  and  niiich 
WM  an  a^Btrnction  to  the  pjainiiflg'  right  to  nsc  b 
conityard  ndjoining  tlieir  r*sidoncci,  it  »pp?a7,-d 
ttut  the  land  on  vrhich  the  baildiiij;  stood  did  not 
belong  to  rithcF  -[oxiff,  bat  tlut  kU  tlio  inliabitants 
of  the  molinllA  had  from  time  immeinoHal  riT- 
cined  B  fijrht.ofwBy  over  it  to  and  from  tbcir 
'iioiKa:—Held  that  tlicre  WM  no  piinriplc  of 
BcquicsccnKo  involved  in  the  cbso,  inBumtirh  a^  thtre 
was  no  evidntcG  tlut  the  plaintilTs  liad  given  their 
BCtital  content  to  the  bnilding.  and  thfl  only  evidence 
of  their  acquiescence  Gonld  be  tliat  the;  did  not  im- 
mediately protest,  and  the  dcfendanti  magt  bavo 
known  tlMt  tbcj  were  bnilding  npon  a  courtyard 
which  their  ndghbonrs  had  a  right  to  n«e.  Uda 
Btgtm  T.  Imam-uddiii,  I.  L.  R.,  1  AIL,  82,  and 
Savudtn  v.  Dgton,  L.  E.,  1  S.  and  I.  Jp.,  129,  refar- 
ted  to.  Fatbhtab  Ehan  e.  Uithaiixes  Tcbup. 
HvsAKiaD  YCBuv  t.  Fatbhtab  Kha:i 

[L  lb  B,  8  AIL,  434 
81. ColtiTating  land    witboat 

Objeotton  —Aeguieicenee  -  Oa-nrr  tlaitdiay  bg  and 
leeiiig  perton  leilAott  title  euliirnU  land — Fraud 
and  deceit. — In  order  to  prevent  the  owticr  of  land 
who  is  eliarijcd  with  standing  by  and  alIo^vini■  an- 
other person,  who  believes  lie  ba«  a  good  title  thereto, 
to  enter  on  tho  land  and  spimd  money  in  improving  it, 
from  recovering  posaesMon  tliTcof,  fraud  and  dccrit 
on  tho  part  of  Iho  owner  ni'.iat  bo  clearly  proved. 
DaHH  V.  Spnrrier,  7  fei'-g,  SSI,  and  Rtmi  V.  .fnn 
itoAomed,  3  B.  L.  II.,  A.  C.  IS  :  11  W.  ft..  574, 
eipbiincd.  La^g-loes  r.  Battbay  8  C.  L.'B.,! 
82. Cnlttvation   Hnd  ohan^ng 

charaOter  of  laud-Laadlord  and  tenant -In- 
jKHclion—Delaa,— The  tenant  of  an  agricultural 
holding  planted  hb  joto  with  nungo  trecv  t'>  the 
knowledge,  bnt  witlnut  the  conwnt,  of  his  landlord, 
thus  chani^ng  the  character  of  the  land.  More  thin 
three  yean  afterwards  the  landlord  mcd  for  a  man- 
datory mjunctioii  to  have  the  mang:)  trees  remived. 
Seld  that,  having  stood  b;  for  more  than  three  years 
and  allowed  the  tenant  to  spend  his  labour  and  capital 
upon  the  land  without  talcing  any  action  in  the  matter, 
the  landlord  was  net  entitled  to  a  mandatory  injunc- 
tion,    Novka  MiaaEB  r.  Bcpikch 

[I.  li.  R„  9  Calo„  609 :  13  C.  I<.  B.,  800 

S3.  " — Sfalahar  Icanam 

— Change  in  character  of  Jand—Paisire  acqvi- 
etaenee  of  landlord— Etioppel—Compeatafian  for 
improcetneniM  by  tenant.  —  Land  was  demised  on  kanam 
wet  for  cnltivatirm.  Tlio  demisee  changed  the  chariicter 
of  tho  holding  by  mafcing  variousimprjvcmcnts  wliicli 
wereheldtobeincunsbtentnith  the  purpise  fer  which 
the  land  was  demised.  On  a  finding  that  the  landlord 
had  stood  by  while  the  character  of  the  holding  was 
tx^  cbanged  and  had  thereby  caiuod  a  belief  that 


ACQUIBBOIINCB— OMJiMMd. 
the  change  had  hk  approval :  Seld,  on  second  appeal, 
that  the  demSsee  was  entitled  to  oompeniation  for 
his  improvements  on  redempttOD  of  the  haliam. 
Ramtden  T.  Dyton,  L.  S.,  1  E.  and  I.  Ap.,  129,  fol- 
lowed.   EimsAUiiBD  t.  Kahatahav  HuasAs 

[I.  L.  B,  IS  Had.,  820 

See  Rati  Vabuah  v.  Matbisbbk 

[.X.  !•■  B.,  13  Mad.,  333  note 

whcr;,  h-wovcr,  it  ivos  held  tlmt  the  landlord 
had  n-^t  acquirsced  in  s-mc  t.f  tho  impr  ivements, 
a-id  c  lnp!;nBati^n  waa  thrr.'Tr.re  refused  tv-t  them, 
th-.n^h  tbo  tenant  wa-i  pjrmittrd  ti  rcmivo  th'.se 
frr  which  m  cimpcnsatiin  was  all  iwcd. 

81.  Aoq.aiesaeno3    In  title,  by 

oondnot.— In  a  suit  to  recover  p-ieacasion  of  pr,> 
peity  it  was  held,  on  tho  evidence,  that  tlie  pl^JnUR* 
bad  acquiesced  in  defendant's  title  by  their  conduct. 
Jbbbun  Hvhdal  r.  Nastab  Chaitd  Roy 

[3e  W.  B.,  4ffl 


undivided  Hindn  family,  auod  t 

Sircel  of  Jand  which  he  alleged  his  ancle,  tho  Bnt 
efeudant,  to  have  wrjngly  transferred  to  tdie  second 
defendant.  The  second  def^dant  alleged  a  sale  to 
him  by  the  first  defaidant,  and  a  subsequent  sale  to 
the  third  defendant,  and  denied  the  plaintiff's  title. 
The  Munsif  gave  a  decree  for  the  plnlntifli  on  ajipcal, 
the  Prindpsl  Sudder  Amin,  finding  that  the  plamtiff 
knew  of  the  sale  and  treating  the  knowlei%e  as 
evidence  of  acquiesceiicc  in  it.  reversed  the  decision  of 
the  Munsif.  SeM,  ri'versing  tho  dt'ciwon  of  the 
Prinripa!  Sadder  Ainin,  that  such  kn~wledge  wcnld 
not  mike  the  plaintiff  a  party  lo  the  sile  by  the  first 
defcnda:it,  si  as  tn  bar  his  right  to  recover  the  land 
fer  which  he  ancd  in  ejectment  A  porrai  whi  seeks 
ti  bar  one  who  is  primd  fa-ie  tho  li^l  owner,  by 
evidence  of  rjtiflcatiTn,  or  of  facts  c-igent  enough  to 
pr.)ve  one  not  a  furmal  ti  be  a  mbstantial  party,  most 
make  and  prove  such  a  ease,  for  he  is  one  who  seeks 
to  displace  a  legal  title.  Hajah  r.  Basdva  Chetti 
[SUad^'US 


the  sons,  daughters,  and  widow  of  a  deceased  Habo- 
modan  proprietor,  transferred  tho  sharM  of  two 
minor  daughters  in  thdr  father's  estate,  having  been 
executed  by  their  toother,  the  widow,  on  their  behalL 
On  tho  question  whether  tho  aolchnama  should  he 
•et  Bude,  at  the  instance  of  the  two  jjaughtcrs,  on  the 
ground  of  Its  having  been  beyond  their  mother's 

Eower  to  bind  them,  and  of  the  iDstrumcnts  having 
een  projadicial  io  their  interests,  the  evidence 
showed  that  it  had  been  acted  on  and  followed  by 
possession,  and  that  the  daughters  had,  after  atbun- 
ing  full  ago,  allowed  a  lengthened  period  of  twenty 
years  to  elapse  without  faking  prcceedinga  to  dispnle 
it:— Seld  that,  if  the  mother  had  exceeded  her 
powers  in  executing  the  sulehnaina  oD  their  behalf, 
and  if  they  might,  at  one  time,  have  had  it  set  aside, 
th^  long  acqnieaccnce  was  sufficient  to  abow  rati- 
fication (d  the  tratmction;  and  the  aoh^hnanw  waa 
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upheld.    MAsoxxn  Abditl  Easib  e,  Ahtal  Eibim 

[I.  It  B„  Id  Calo..  161 ;  I..  B..  IS  L  A.,  220 

87. PreBUmptloii  from  allowing 

grant  of  oartUoate  onopposed.— Id  n  rival 
cUim  between  two  Hioda  widowa  of  a  deceated  baa- 
band  the  plaintiff  ined  w  rootba  and  ^nardisn  of  her 
intuit  •on  to  ratsMiah  hia  right  aa  ton  and  hdr  of 
hli  father.  One  dettnce  among  othera  waa  thai  the 
•on  waa  not  legitimate,  and  could  not  inherit,  Hia 
legitimacy  w«j  establiahed,  bat  the  incapacit;  to  in- 
boit  wai  Boaght  to  be  proved  b;  the  plalntilfa  viitoal 
BCknowladgnMot  of  the  defendant's  title  aa  hmrea 
<m  the  giant  to  the  detfndant  nnoppoaed  by  the 
pUntilt  of  a  certifleate  of  hdrabip.  Seld  that  it 
WM  not  the  practice  of  the  Conrta  in  India  or  of  the 
Privy  Conncil  to  preea  ^^nat  dther  an  infant  or  a 
Hinda  female  a  preanmptiisi  b;  acqniaecence  in  a 
rival  cbum  from  the  mere  nonnxsiteetation  for  a 
limited  time  of  an  adverae  title.  Buf  AHAin  Amui. 
r.  Em-urxHi  N&dchux 

[17  W.  B.,  1: 14  Uoon'fl  L  A,  346 

as. ITot  ol)jeotliig  to  aal«— Suit 

to  recover  proptrtg  lold — PrtHimptioit  of  eonmuf. 
— Wlienil  S,aiel&g  oetendblr  ai  recognized  agent 
and  nanager  of  the  family,  t^d  part  of  tiu  Ctn|ily 
pRnertj  to  tlie  anceiton  of  the  def endanfi  and  the 


lit  dure,  on  the  gnmnd  that  the  property  had 
beoi  pnrchaaed  by  ^  £  with  the  joint  fundi  while 
the  pwntilf  waa  a  minor,  and  that  it  waa  aold  b?  him 
wiUiont  authority,  the  flrat  Conit  gave  h™  a  decree 
tor  a  one-fonrth  ahare  of  Qie  propertv.  2  f  ap- 
pealed, but  the  other  defendijita  did  not  appeal. 
Ttia  Judge,  aainmiug  the  lower  Couit'a  fining  to  be 
correct,  held  that,  aa  the  plaintilt,  who  waa  of  age  at 
the  timft  did  not  object  to  the  aale,  he  ould  not  re- 
cover potfearioD  of  property  aold  by  £  £  aa  the  re- 
"y'**!  agoit  and  manager.  Setd  that  S  K  could 
Dot  foond  any  right  npni  the  prenmption  of  plain- 
tiff* eooaenti  bewerer  tnch  premmption  might  have 
availed  the  other  defaidsnta,  purcbaaera  from  R  K, 
wbo  had  not  appealed.  GofaIi  CBinrsKB  Lahooby 
r.  BoT  KusoBi  Lahoobt  .  15  W.  B.,  467 

86. Fre-«aptloii— 3roW^<V«  iy  ooa- 

AiUcital  >a2«.— Acqaieacence  in  a  mortgage  by  con- 
ditional Mle  doea  not  involve  relliiqtiiihment  of  the 
right  of  pre-tanptiMi  upon  ^  conditional  aale 
•vattnaUy  becommg  abeolute.  Ajaib  Naih  r. 
Hatbuba  Pbabas    .        .    L  L  B.,  U  AIL,  164 

40. Aoooant    made  In  ooarae 

of  nraal  dealing. — The  defndant  In  a  init  for 
balance  of  paymenta  made  by  plaintiff  on  Ma  behalf 
ktli  not  entitled  to  refuae  to  be  bonnd  by  an  account 
made  up  in  acoradance  with  the  oourae  of  dealing 
which  had  praetieaUy  been  anented  to  by,  him  and 
had  been  fidlowed  between  the  partica  tor  many 
yeaii.    Thakoos  Pibshas  Smaa  v.  MoHKSR  Laix 

[MW.&fSeo 

C<  — Ctoti  Procedure 

Cod*  (AH  XIV  of  jaeaj,  >.  HB—SuU  agatuH  a 
m^or  i^*tida»t  iy  guardiau  ad  ^Vem—SaittqMwt 
tlftviion  tc  otMowtiom  om  grofutd  of  kit  having  btiu 


ACQUIB8CIIN0B— ooirtitHKii. 
tarousli/  impUadtd. — The  Tn«n«gtT|g  member  of  a 
Hindu  &mUy  conriating  of  himaejf  and  two  brothera. 
wlio  were  minora,  mortgaged  the  anceatisl  property  to 
aeenre  a  debt  property  incurred  by  him  in  lua  capa- 
city aa  manager.  The  niDrtgi«ee  bronght  a  luit 
npon  the  mor^iage  jcdning  aa  defendanta  the  three 
brother*,  the  two  younger  of  whom  ware  iced  by 
the  mortga^  aa  their  guardian  ad  titgm.  A  decree 
for  the  plaintiff  having  bren  paaaad,  the  landi  were 
aold  in  execution.  The  two  yoaoger  brothera  now 
ined  to  have  the  decree  and  the  aale  aet  aaide  aa 
regards  them,  on  the  ground  that  they  bad  both  been 
[jf  ago  at  the  date  of  the  auit,  and  accordingly  had 
been  wrongly  impleaded.  It  appttred  that  the  elder 
pUintiff  waa  in  fact  a  major  at  the  date  of  the 
previous  suit,  but  he  was  aware,  prior  to  the  aale, 
of  the  aait  and  the  execution  proceet^ga,  and  atill 
allowed  hia  elder  brother  to  condact  the  defence  and 
proceedinga  on  his  behalf ; — Btld  that  both  ph^ntiffa 
were  boand  by  the  decree  hi  the  former  anit  Baha- 
OHABi  c.  DiTBAUAHi  PiUiAi  L  Ii.  B.,  21  Uad,  167 

4SL Sending    agent    to    aettle 

rent— ^e;«»««eew-«  i*  mt*.— The  aending  of  an 
agent  by  a  tenant  to)  aettle  with  tlie  landlord  ai  to 
the  rent  is  not  a  virtual  acquiescence  in  the  rate  of 
rent  donanded.  Stalzabv  o.  Lalla  Bbubbtti 
I'UL  .    W.  B„  1864,  Act  Z,  US 

48.  Heoeipt  of  rent  In  Hon  of 

grant  of  land. — lu  a  suit  to  recover  poaseaaion 
of  land  it  appeared  that  the  defcndanfa  father 
had  in  ISOl  obtained  poeacsdon  on  a  lease  of  280 
bighaa  from  the  Oovemcoent  of  Knlabo,  and  that  the 
plaintiJta'  father  had  in  1806  obtained  a  grant  of  10 
unspecified  bighaa  of  the  aauio  land,  but  that  he 
never  asked  to  have  tbem  marked  out  and  given  to 
him  iu  tpeeie,  and  that  he,  and  snbaequeatty  hia 
Boua,  the  pluntifls,  were  content  up  to  the  year  1B66 
to  receive  from  the  defendant's  funily  in  respect  of 
their  grant  the  rmt  formerlj  paid  by  them  to  tho 
Oovemment  for  the  aatue.  The  District  Coiut  re- 
versed the  decree  of  the  Hnnof,  and  threw  out  the 
claim  to  recover  posaemon  of  the  land  on  the  ground 
that  the  plaintifta  muat  be  taken  after  aucb  a  lapae  of 
time  to  have  acquieaced  in  the  arrangoneut  that  a 
yearly  rent  waa  to  be  received  wiUiout  any  particular 
laud  being  marked  out  aa  theira.  Seld  that  it  waa 
competent  for  the  Aaaiitant  Jndga  to  come  to  that 
idaraon  nnder  the  drcumstancea,  and  that  there 


waa  no  grotmd  for  a 


a  that  there  waa  a 


SUJM  V.  DHDitDiXAj  Vbiatax     8  BonL,  A,  Cq  6 

44_ Aooeptlng  lower  rent  than 

tbat  entitled  to  tbr  long  tfme.—Wbere  a  land- 
lord who  may  origuuJl;  have  had  a  right  to  collect  a 
higher  rmt  ia  for  a  long  period  of  yean  cmtoit  to 
accept  a  lower,  it  would  he  manifeatly  unjust  to 
allow  him  to  tnrn  ronnd  npon  the  tenant  at  any  time 
he  pleases  and  demand  the  higher  rent.  Boooba 
Bak  M19b  0.  Naua  Do9h        .        .    2  W.  W.,  82 

46.  — ~  Long  poaaenion  by  tenant 

without  leasa.— An  under-tenant  who  has  dug  a 
tuk  and  been  in  poMea&n  nndiatnrbed  by  the  for- 
loer  ptopnetoi  tor  a  hmg  pa^od,  each  aoqulcMoict 
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being  eqniTtJoit  to  » laue,  c»Qiiot  be  ^«ct«d  b;  the 

patiudat.    SsiBKinn  Bam  Dst  v.  £ooioob  Ceaitd 

[UtW.  B^4ai 

48.  AUoiring  part  owner  to 

work  forfMtnre  of  tenare  bb  If  ftiU  owner- 


fall  owam,  and  by  m  %itanptoA  tranrf er,  to  work  % 
toitdtnTe  thereof  withont  anj  objection  on  hia  part, 
A  will  not  be  alhnred  to  come  in  aftermrdi  snd 
claim  a  part  of  the  forfeited  holding  on  the  (^nnd 
that  B  wu  only  put  owner,  and  conld  therefore 
only  work  a  fcrfeitnro  of  hii  own  ihare.  Uum- 
TTLL&H  «.  BaHUx  All         .         .    1 0.  Ik  B^  898 


47. 


■  Ee/aiiable  atoppel 

— Lattdlord  aitd  teitant — Leitee  taJciag  laate 
direct  from  tomiidai — 8%il  by  oecnfaimg-tttanl  to 
tjeet  tamindat'i  leuet.^Wliece  a  pernn  took  a 
permanent  leaH  of  a  cultivatory  holding  direct  from 
the  zamindftr  withont  making  any  Inqniiiea  at  to  wb) 
were  the  caltiTaton  and  on  what  ttnnre  tbey  held  i 
and  where,  the  permanent  Ibmm  baving  commenced  to 
bnild,  one  of  the  cnltiratora,  being  an  occupancy^ 
tentmt,  mbeeqnently  bronght  a  (oit  in  ejectment 
againit  him: — Hild  that  Uie  lenee  ahoald,  by  the 
knowledge  that  the  land  wa«  a  cnltivatory  holding, 
have  been  pnt  on  hie  gnard  and  have  made  iuqniriee  ai 
to  the  exact  condition  of  the  title,  and  nM  having 
■4one  eo  the  doctrine  of  oqtutable  acqnieacence 
conld  not  be  appUed.    Bibbsbhab  v.  UriBHBAD 

[L  L.  B..  14  All..  862 

AOQUismoir  of  oaht. 

AMOolation  fbrmed  fi>r— 


I.  £.  B„  ao  Had^  66 

AOQimiTAIh 

Sm  Cases  irirDBB  Apfbaa  iir  CitiifiKAir 
Cissa— AoqoiTTAU,  Aefuls  sbox. 

Bte  Cabm  DinnB  Aursnoig  AoQim. 

jSm  Cases  uhsbb  Cohfuint— DiBicaaAi, 
ov  Coxei,tisv~-Bmat  ot  Dibhibbix. 

Sm  Cases  vrdsb  CanagiL  E>BOon>UKX 
Code,  b.  40S. 

Sm  CaBSB  mrDBB  DUOSAWl  01  AOOOBBD. 
Bee  PbIBOKB  ACT,  S.  4S. 

[L  L  B.,  S  AIL,  801 
See  Casis  ttkdeb    BBTioioir— CaimrAL 
Cases —kapnuius. 


ACT. 


— AppUoatiou  ot,  to  Orown. 
St»  BsausB  Lav. 

[I.  LB,  14  Bom..  818 


ACT— e<i*<tMMd. 

1886-T— 

Set  SxBoimoH  Ot  DBOBBE — SmxiEd  on 
BxBOTnnoiF  PBOOBEsnaH, 

[18W.  B„S1B 

X,B.  8— 

See  Dahao-ib— Hbabdbb  of  DAKAasa — 

BUACB  OF  CoHTBAOT    .  S  W.  B.,  S77 

[8  W.  B„  as7 

See  LufTFATiOH  AOT,  1B77,  Aki.  ISO  (1869, 

8.1, 01..  16)         .        .    6W.B,277 

[7W.B,,401 

8  w.  B.,  aa? 

1887-IX- 

Sfi  Land  Tbvdbb  n  Boubay, 

[  4  BoKL.  O.  C 1 
XZ.VII— 

Se»      Sai/t— AoTB     AHS     BBomumura 
BBLAima  TO— Bdubax. 

1 7  Bom.,  A.  O^  89 


lOB 


^74 


-1888 -ZI- 

See  COHTBIBUTIOH,  'SlTIT  FOB— VOIrViraAST 

pAYHBim  .    8  "W.  B.,  888 
XVI- 

See  JuBIBSIOTTOir    OF  Bbtxitite  Coubt— 
BavBAZ  Beoulatioib  Aim  Aots. 

[LLB„lBom,6a4 

8  Bom,  198,  8nd  £cL,  18S 

See  LiicrrATioii  Aor,  1877,  Abt.  47  (1S69, 

B.  1,  OL.  7)  .        .    10  Bom,  476 

See  Maklaidab,  JuBiasicniDii  oi. 

[L  Ik  B.,  14  Bom,  878 

XIX,  B.  18- 

See  Uaoibtbate,  Jnsaovmov  ov— Spa* 
OIAL  Aois— ACT  XIX  OF  1SS8. 

[SBom^iCrvd 
See  MlBOSAXI  flalFFIiro  Aor,   1B6^  SB. 
HH  ,        .     X. LB,  14 Bom,  170 
i9e«  BiSTBSOE  — Fm. 

[I.  Ii.  B,  7  Bom,  880 

TFXTTT— 

See  AnAOBKEBT— Subjeois  of  Attaoh- 
KBm— Amnnrx  ob  Fbesiov. 

[4  Had,  877 


Set  WiLU'  AoT,  1S88. 
Set  Wnir— Attbbiatiok. 

[  8  Mooted  X.  A,  860 

-W86-n— 

<9ea  Judicial  OvnoBBa,  Liabiutz  of. 

[SBom,  Ap^I 
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<  SI   ) 


ACfT—eoMiiMui. 
18»-XXIV- 


DiaBBT  OF  CASiB. 


(    M    ) 


Ste  (kamavTuai,  Suit  yoB~lHTnxBi. 

[lOB.  U  B,  862, 868  note 
Ste  Cubs  inn>iB  Intbbibt— Cabbb  nasis 

AoT  XXXU  01  isas. 
Set  Irtbkbbt  Aot,  1SS9. 

-1840-lV- 

See  Cabbb  miDEB  Ldotatior  Aoe,  1877, 

Abi.  47  (1&69,  B.  1,  OL.  7). 
£ea  CAS83  UiniBB  SCBTXX  AWISD. 


-xrv- 


XT- 

Stt  iaan  ta  f  osmav  SoTiBsiaii. 
[IBon 


,86 


XVIl— 

i9««   Salt— Biauunojrs   uid   Afrrs  ■■- 

unvG  TO — MAT'S*" .  4  ICadq  Api,  68 

^M       SzvmiaB -IXPBiBOirvxFi— IiCFBi- 


.  Btt    ATTAO&KlKl^ATTlOBICBirC    Bnoxi 

JnDoxm  ,       6  Bom.,  170 

[6  a  L.  lU,  886 

-1841— I.  B.  a- 

An  Fsi-BiipaoH— Bmht   o>    Pbi-bhp- 

TiOK  1  Agra,  186 

n  Agra,  080 

6  XT.  W.7S48,  an 

5(8    pBB-Bimiox— SuNBOta    or    jad 
iKUtBiBBB  eiTina  biu  «>  fbi-bkp- 

nox  .  8ir.w,ias 


&a     MIBOHAHT      SmtVOI^    AOI,      1864, 

U.H3S       .    I.  Ik  R,  14  Bom.,  170 
Bt*  8ms,  BB«8I>BQri}  OT. 

[4  Kooro'B  L  A.,  170 

-XI-(BUUtary       Conrta       of 


AOT — eoatimud, 
1841-XIX— 

Sm  Gbbtdfioatb  OS  AsMnrarmrKoi— 

CasTIPIOlTB   UFDBB   BOKBAT  BitaVU.' 
TUSK  Till  OP  1827  ABD  AOIB  XIX  AHD 

XX  or  1841    . 1  lud.  Jut.,  IT.  S..  366 
[6  W.  B.,  M1&.  BS 

See    CBBItnCAXB    OV     AoiOBIBI&iTIOB— 

Biaar  to  Sua,   ok  £xboiiib   Qbokib, 
wnaocT  CBBTmoATB, 

[L  Ii.  B..  ao  Bohl.  487 

Summary       Order 

under— 

Se«  Ldhtahov  Act,  1877,  ABt.  IS  (1S<S9, 

a.  1,  oih  6)  .  B.  Ik  B,  Sira.  Vol,  688 

[8  Ind.  Jnr,  IT.  8.,  191:  7  W.  B..  ISO 

lCarslL.678 

U  Koore-B  L  A.,  406 

1 W.  B,  841 

—XIX,  a.  S- 

8»e  SupiBumnuiiOB  o>  Hioa  Cousi— 
CniL  Pboouubb  Co»b,  18Sa,  B.  623. 

P,  X>.  B.,  10  Mad.,  08 
L.  B.,  IS  Had,  841 


Bet     APFUL— Aoifl— HHJUHX      CoVXTB 

oi  Bbqdbbt  Aoi. 
See  JinuBDicnoTi— QrxBTloH  oi   Jdbis- 

sKmoN— OKnatAxLT    .    lAgra,aaS 
gt,  Haauf  Covin  <a  BiQuin. 


•?««  CBBnnoiiB  or  AsKmsxxATnai— 
Cbbtdioatb  ttbdbb  Bokbaz  Bequla- 
TiDir  TIU  <a  1827  um  Aotb  XIX  and 
XX  01 1841  W.  B.,  1864,  387 

[W.  B„  1864,  HiB,  84 

1  w.  B,  His,  as 

XXI— 

Stt  BiaBT  ov  SniT— Obsbbs,  Bum  to 

m  uiDB         .    KaralL.  7,  814,  881 

[1  lad.  JUT.,  O.  8.,  86 

1  Hav,  88,  668 

a  Hay,  88 

a  W.  B.,  867 


PsiTY    CoinroiL,    Pbaothjb    or— 
DmioBBAi.  or  aypbal  vob  wabt  or 
eUoore>Bl.A,98 


-i84a-rv- 

8n  MADBAS  BoAI  BVLBS. 

[L  Ii.  B,  9  Had,  481 

xn- 


jSm  ZAXmAB,  POWBB  OF. 

[lH.T..FArt  8,  p.  47.  Sd.  (tf  1878,  lOS 
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(  to  ) 


filGBST  OP  CAflSd. 


^1843— ni— 

Sm  Afpkai.  to  PaivT  Codsoil— Cubs 
□T  wHroH  AvrxKh  ubb  ob  mot— 
Atpbaiablx  Obsbbi. 


Sie  Cabu  uttdbb  Sutbet. 


Se«  CONTBIIPT  01    COUBT— Pbbal    Cobb, 

8.  174     .  .8  BonL,  Cr^  10 

See  CoiTTttACfr  Act,  t.  aS—lLLBOAL  Con- 

TEAOTB— A&ilKBT  PTrBLIC  POLIOT. 

[8  Bom.,  A.  C,  ai8 

See    DBOiiBATOsy   Dhobbb,  Suit  job- 

HlSOBLIAIIRODB    BCITB. 

[8  Bom.,  A.  0, 8B 
See  Hbbbditabt  Otficbb'  Act,  ■.  9. 

[L  Zh  B^  7  Bom,  ^0 
Sat  Hotdh  Law,  Aiwptioh— BBqouiTBti 

JOB  ADOPTIOM— BAMCTIOIT. 

[I.  L.  B.,  1  Bom,  607 
See  JtTBiBMcnoM    o»    Cmx    Cocbt  - 
OvtioBB,  Bioht  to. 

ra  Bern.,  aeS,  Snd  Ed.,  94a 
UBom,S39 
See  Sbbtiob  TlirtiBB. 

rs  Bom.,  A.  G,  128 

8  Bom.,  A.  C,  83, 107 

IS  Bom,  882 

_- -XIX— 

See  Bboibtbatiok  Act  XtX  op  1S43. 
-1S44-V— 

Set  CoinSACT— WAGBBIHa  CoimuciB. 

[llCiul,448 
See  Pbomibbobt  roti— Coitbidbsatiof. 
[eB.I..B.,441 

- xrx- 

See  Cbbs  .        .  I.  K«  B..  U  Bom.,  SS6 
[HR,  171.  A,  108 

See  Town  Ddtdb.  Bombat. 

[L  I-  B,  8  Bohl,  888 


See  Factobb  Aot. 

— 184B-I.  88.  6  and  14- 

See  SAia  lOB  Abbbabb  or  EBTBitmi- 

SBTTraa  ABCDB  SAIB— iBBBa-PIABITr. 

[91Coora'aI.  A^aei 


See  Sau   tob   Abhbabs  OF  Ekvbfub— 
Dbposit  to  Stat  Salb. 

ruar9ii.,sae 

U  Hoore*!  L  A,  941 


ACfT-^oniiiMed. 

—-       1846-1,  B.ai- 


See    EfHAnOBICBnT     0>     BBirT— BXBK7- 

TioN  VBOH  EvBAKOBicBirT,  Bra— Fboot 

OI  UKirOBM  PATICBNT. 

[B.  Xi.  B.,  Sap.  Vol.,  838 : 7  W.  Bq  176 

See  Ekrakobmbst  or  Bint— LuBnjrr 

TO    EtlBAfOBXINT- LAHS  OOOUPIBD   BI 

BiriLiUNOB    W.  B,,  1864,  Act  X,  101 

jSee  Ca«B8  irBSBB  Baxi  VOB  Abbbabs 
or  Bbtbnctb— iNoaiOKASOBS— Act  I 
OT  1846. 


^XVI- 

See  Pbity  Cotjuotl,  Pbaotiob  of— Ebb- 

TOSATIOK  01   ATPBAt. 

[9  Koore'a  I.  A,  98 

XXIX— B.  6 — 

See  Jdbob— Aetoistjcbwt  OF  Sunax. 

[IBonuKff 

-1846-1- 

See  Babbistbb    .  1. 1..  B.,  8  lCad„  186 


See  PXEAVEB— EE>nT:tBBATIOR. 

[L  L.  &,  8  Bom,  418 

7  B<Hn,  A.  0,  ISa 

eB(ua,88 

llnd.  Jar,  IT.  B,  384:  ew.B^lOS 

I.  L.  B.,  IS  Bom,  6S7 

I.  L.  B^  ai  Bom,  4a 

IX— 


See  Afpbal   is  Cbiktitai.   Caebs— Aora 
— ACT  XI  OF  1846. 

.[1  Zi.  B.,  16  Bom,  608 


See  JrsiBDIOTioit  OF  CmL  CotTBTi— 
Ebtbhitb  Coctbtb-Obbbbb  oj  Bitb- 
irvB  CoiTKis  .  16  W.  B,  100 

vn- 

8m  Dibtuiift  .  1  Xnd.  Jor,  XT.  ft*  801 
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DIQBST  OF  CASB8. 


1B4,7—JS.~ 

3u  JtrmroKJnoR  oi    Civn.   Codbts— 
Birrom  .    ieW.B.,137 

[14  B.  I..  H^  sal  note:  18W.&^e4 

1.  Beng-Hag.  XI  of  18aB-CA«r 

■  a  navigable  ritar.  Sight  of  Qortnmeiii  fa.— Act 
IX  of  1847  does  not  alter  the  rtatg  of  the  law  under 
BegnUUon  XI  of  1B26,  hnt  mere!;  lays  down  a  pi^- 
cc&axe.  -Ttiero  is  nothing  in  Act  IX  of  1847  tn 
pTBTOit  tho  Government  fram  taking  poncnion  nf  a 
ctmr,  after  it  bJw  rilted  up,  if  the  chur  be  <nie 
that  the  Gareminent  would  be  entitled  to  nnder 
BegnlatioD    XI '  of  1S26.      BirsBUMnagA  Chow- 

DBUIN  T.  PttOBtUntO   KdKAB  BoBl 

[6  B.  L.  B,  F.  B.,  356 :  14  W.  B.,  F.  B.,  25 

a Bight    of  Sult-^iTirt  of  a% 

order  for  additional  atttttmnt.—  Ccrtun  land, 
which  formed  part  of  the  pWntWpB  lamindari,  became, 
on  its  TO-formatioQ  after  anbraergence  by  a  change  in 
the  coarse  of  the  river  Qangee,  attached  to  the 
woindaii  of  J,  and  it  being  fonndsn  attached,  an  ad- 
diticmal  jnmma  was,  after  pruceediaga  taken  by  the 
reroioe  aothoritiee  under  Act  IX  of  1847,  MHMed 
agunit  J  in  respect  of  it.  In  a  imit  in  the  Civil 
Conrt  broi^ht  by  the  plsintitF  agunat  the  Qovem- 
ment,  J,  and  L,  an  ijaradar  nnder  J,  to  recover  po«- 
■earaon  of  the  land,— £e7<l  that  the  nit  wainot  barred 
by  the  proceeding  nnder  Act  IX  of  1847.  S.  6  of 
that  Act  makes  the  orders  passed  nader  its  praviranns 
final  only  aguntt  the  lemtndar,  not  againit  third 
pcTfoni.  Not  wonld  s.  9  bar  the  suit ;  the  wordi 
of  that  section  do  not  necessarUy  extend  to  forbidding 
a  lait  bronght  to  recover  pinpcrty  which  the  Govern- 
ment or  its  nflieen  may  be  iDstmrneDtsl  in  keeping 
away  f roto  the  rightful  owner.  Sel^,  on  the  facts, 
that  the  Oovemment  had  nr.t,  by  the  proceedings 
onder  Act  IX  of  lS4ff,  or  ctberwisc,  interfered  with 
the  plunlifTs  rights  k»  as  to  entitle  him  to  relief 
agunst  it  in  the  prevent  anit.  Coli«7tob  or 
HooBBHBSiBAS  r.  Rot  DnofPrT  Sihoh  Baba- 
imoB  .    16  B.  I-  B..  48 :  as  W.  B.,  S8 

8.  Setthment        te 

Sevemu  inrfAartfiet.— AltlMmgh  a  settlement  matte 
by  the  Bevenae  authorities  nnder  Act  IX  of  1S47  is 
tbmi,  the  &ct  of  snob  settlement  will  notprerJade  a 
proprietor  from  seeking  in  a  Civil  Conrt  to  est»bl1sh 
his  right  to  the  lands  so  settled.  Nabaqi  Chuhdbb 
V.  Taxub  I.  L.  B.,  4  Calo.,  108 :  3  CL.  B..  151 

4.  Bights  of  third  parties.— Act 

11  of  1847  does  not  affect  any  qaeition  between  the 
person  in  possesion  and  anj  person  other  than  tho 
Otnremment.  Eaupbahad  Hazchsak  e.  Coua;- 
TOB  or  HTimrmraB 

[S  B.  I,.  B^  aei  note :  13  W.  B..  860 

6. — -Eight  of  aoseaoment  Ijy  Oov- 

entment  of  acoreted  IsnctB— fen^.  £e^.  XJ of 
JSM.— ActlX  of  1847  refers  to  rc-flnrvcjs  of  m- 
mindari  lands  which  the  Oovemment  as  sncb  may 
canso  to  be  made  at  certain  intervals,  and  to  mki>- 
nicnt  eonseqnent  on  the  changes  asceitnined  by  snch 
rc-snrveys,  bnt  docs  not  interfere  with  the  rights  of 
the  Qorenunen^  in  it*  cafacit;  cl  xamindor,  to  take 


ACT—l8A7—TS.—eomti»Md. 
possession  of,  and  assess  all  accretions  tt^  its  own 
estates  nnder  B^nlation  XI  of  1B26.    Obboi  Chubh 
Chowcbse  v.  Cou^botob  o>  Daooa  4  W.  B^  60 

6.  IiBnd  added  to  revenao-pay- 

ing  estate.— The  words  -land  has  been  added  to 
any  estate  paying  revenne  Meetly  to  Oovemment" 
in  Act  IX  of  1847,  a  6,  mean  added  to  the  etfate 
as  it  is  depicted  on  the  snrvey  map.  Bah  Jbwas 
SmOB  c.  CoujioioB  01  Sbababad 

[19  W.  B.,  1S7 

Dbwak  Bak  Jbwak  Sutob  f.  Collbotob  ot 

Sbabadad       .        .    14  B.  Ii.  &,  231  note 

[18W.B,64 

0,  0— AaaeBement  of  ao- 


the  words  "whose  ( rder  tliwcnpon  shall  be  final "  in 
s.  6  of  Act  IX  of  1&47  i*.  that  where  an  assess- 
ment has  been  made  nnder  a  6,  which  has  been 
approved  by  the  Board  of  Bevenae,  snch  aaosment 
i*  noal  and  cannot  be  called  in  qnestion  in  a  civil  suit ) 
bnt  the  fact  of  an  assessment  havbg  been  made  is  no 
bar  to  a  suit  raising  the  qnestion  whether  the  Board 
of  Bevenne  had  jnrisdicljon  nnder  ■.  6  of  tile  Act 
bo  assess.  Act  TX  of  1847  applies  to  land  re- 
formed on  the  nte  of  a  permanently-settled  estate. 
Sabat  SmoiABi  DiBi  c.  Thb  Secrbtabx  ov  Stati 
voB  IHDU  IK  CotTKcn.  .    I.  L.  B.,  II  Calc,  784 

-  Aoaesament  of  re- 


formed land  after  diluvlatlon— ^c(    IX  of 

1847,  M,  1,  6,  7,  and  9.  Effeet  <if~^vHtdictioi,  qf 
Board  of  Retenve,  ill  extfnt— Civil  Court,  Fovier 
of—SumH  map;  their  evidtniiarg  ea^ne.^Whero 
jm  inspection  of  a  sorvpy  map,  and  after  its  ccmpari- 
Vn  with  a  former  thftk  map,  the  Board  of  Bovcuno 
assessed  certain  land  as  tUlnviat  increment,  which, 
however,  the  Civil  Conrt,  io  a  snit  against  the  order 
of  the  Bnard,  fcnnd  npsn  further  evidence  to  be  a 
re-formation  on  the  original  site  of  a  pemumently- 
ttttled  estate,  in  respect  whereof  the  pluntiff  had  all 
alouft  pud  revenue  without  abatement  :—.Heid  that 
the  IsAd  was  not  liable  to  fresh  assessment  under 
tho  praviriona  of  a.  6  of  Act  IX  of  1847,  nor 
was  the  comparison  of  the  two  maps  by  the  Bevenne 
Officer  conclusivo  on  the  quertion  of  addition  to  the 
estate.  Sarat  Snitdari  Debi  v.  The  Secretary  of 
State,  I.  L.  S.,  U  Calc..  784,  partially  overruled,— 
Held  also  fMriTEB,  J,,  dissenting)  that  the  order 
of  the  Board  of  Bevenue  fixing  (he  laud  with  liability 
to  assessment  was  not  Bnal,  and  could  be  set  aside  by 
tho  Civil  Conrt  as  ultra  vira.  Dewan  Ban  Je»a» 
Singh  V.  The  Collector  of  ShaAabad,  18  W.  E.,  64, 
Earn  Jeican  Singk  v.  The  Collector  qf  Shahabad, 
19  W.  S.,  J27,  overruled.  Seld,  by  the  majority  of 
the  Full  Bench,  that  the  language  of  s.  9  was 
not  such  as  would  prohibit  the  present  suitt  and, 
unless  the  meaning  were  clear,  its  operation  should 
bo  limited  to  suits  fordamagesonaccount  of  anything 
done  in  good  futh ;  for  instance,  in  a  case  of  ooster 
under  a.  7.  The  Collector  of  Moarthrdabad  v. 
Soy  DhuHpat  Singh,  15  B.  L.  R.,  49,  approved. 
a«U  (.MrrTBB.  ^4  dimnting),    •.  1  of  Act  IX 
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( 


DmSST  OP  CASKS. 


AOIF-1847— IX-^omImM. 
of  1647  repealed  everytUng  in  the  B«KnIitkiiu  which 
enacted  ij  what  offlcen  and  how  the  question  of 
liability  to  SMeument  ibonld  be  tried,  uid  therefore 
took  aiTft;  from  Collectora  and  Bnante  of  Bevenno 
the  power  of  giving  any  binding  decieion  on  the  point, 
Stld  also  (UiTTBB,  J.,  dinanting)  that  the  effeck  of 
the  wordi  "ahall  be  final"  in  g.  6  wat  to  make 
the  aMeeament  Anal  in  every  case  in  which  theie  wm 
jnriidictian  to  aoKM,  bnt  to  leave  it  open  to  the  Civil 
Conrti  to  Inquire  in  each  case  wliethei  there  wai  focb 
jnriadictiou,  or  whether  the  laodi  aKenod  wera  liable 
to  aaseBsment.  Per  Mitteb,  J. — S.  1  bu  not 
aboliehed  the  jndidal  fnndjoni  of  the  Bevenne 
anthoritiee  nnder  Begn^atton  JI  of  181S ;  all  that  hat 
been  aboliihed  by  that  section  are  Itbe  tribunal*  cou' 
•titnted  by  RmOation  III  of  1828.  Per  Mjttm, 
J.— The  proceedingB  of  the  Revenue  anthoritiet  vndei 
1.  e  embrace  an  ingniry  upon  two  quertiouB,  vi«., 
the  queation  of  the  liability  to  aHenment,  and  the  rate 
of  auewmeut,  and  onder  the  eipren  wording  of  tlie 
•ection  the  finality  attaches  1«  the  whole  order  of  the 
Sndder  Beard  of  Bevenne.  Fakausabsibba  BI9F1C 
V.  Sbobetasy  o>  Siaii  iob  Iitdu  nr  Comron. 

[L  L.  B.,  14  OalB..  67 

Stld,  on  appeal  to  the  Privy  Council — 

A  review  of  thelegiilation  anterior  to  Act  IX  of  1B4? 
ihowB  that  whilst  it  was  intended  to  bring  nnder 
auesiroeDt  landa  not  included  in  the  permanent  iettle> 
ment,  whether  waste  or  gained  by  alluvion  or  derelic- 
tion from  K»  or  rivers,  yet  all  rich  land*  a«  were 
comprised  in  permanently-iettled  estates  were  to  be 
rigorously  excluded  from  further  a«esiinent.  Lauds 
inclnded  in  the  peimauent  settlement  having  after- 
wards been  covered  by  water,  and  Iiaving  then  beei 
farmed  wain  on  the  same  Ate,  held  not  to  be  lands 
"(pined"  bom  the  river  by  allnvion  or  derelictuni 
witluii  tlie  meamcg  of  Begnlation  II  of  1819,  that 
eiprestton  being  couflaed  to  meamng  lands  guned  nnce 
the  period  of  Qie  settlement.  The  effect  of  Act  IX 
of  1S47  was  merely  to  chanm  the  mode  of  asMMment 
la  tlie  case  of  laud  already  liable  to  be  assessed  under 
legislation  in  force  whm  tliat  Act  became  law.  It 
was  not  the  object  of  that  Act  to  bring  under  liabiUty 
laud  le-formed  on  the  ute  of  land  prevlrasly  loi^ 
within  the  area  of  a  pemumently-Mttled  ettata,  the 
levenueQpon  which  had  been  pud  wiOtont  abateinent 
since  the  peamaoeait  wtUanent.  Where  an  order  of 
the  Board  of  Bevenne,  purporting  to  be  made  under 
Act  IX  of  1847,  subjected  laud  included  m  the  per- 
manent settlement  toaesessment,^f  (ZithattbeDie* 
triet  Civil  Court  had  juriadicUon  (which,  therefore, 
might  be  invokedaea  matter  of  right)  to  eotertain  a 
suit  brougtit  by  the  landowner  contertlng  th^  order, 
and  to  dedare  it  unauthorised  by  law.  ^hobstaxz 
ov  SiAxa  tOA  Ihsu  V,  FAHAifiDAHnuaA  Be»i;k 

rz.  L.  B.,  17  Oalo,  690 
Ii.  B..  17  L  A.,  40 

. 1847— XX— 

Sai  CopraOHT  .  I.  Ii.  B.t  18  BoBL,  858 
[L  L.  a,  U  BoHL.  S86 
1. 1..  B.,  18  Bom.,  6S7 
Btt  LDOllina  Aoi,  1877,  urn.  10, 

[L  L,  Bq  8  O«lo,  17 


AOT-1847— XX-aomImM. 

jS^  Small  Caubi  Covbt, 
jTiBiBUvrttov — CoTTBieBT. 

[L  I..  B.,  e  Oalo,  488 

^1848->Z— 

See   OFTBlfOB    BETORB    FlHAL   Cosi  OAKB 
TBTO  OPBRATIOa. 

[6W.B..Cr,8:  1  Ind.  Jar,  K.  &.  87 


-xm- 


See  SusTBX  Avabd 


as  W.  B.,  178 


L Award — Deaiiion' oi 

ance  of  partiee.—Act  XIII  of  1848  "for  the 
greater  security  of  ^nessory  titles  in  tlie  Preri- 
dcDcy  of  Bengal,  derived  from  awards  made  by  the 
revenne  authorities  nnder  B^:uIation  Til  of  1832, 
Begnlation  IX  of  1826,  and  BegnUtiou  IX  of  18S8 
ot  the  Bet^l  Code,"  by  s.  3,  enacted  that  no 
suit  should  be  entertained  for  oonterting  the  justice 
of  any  award  of  tlie  revenue  authorities  nnder  any  of 
these  Begulations  made  after  the  patnog  of  I  the  Act 


Vi»B  referred  by  the  Deputy  Collector  to  b  _  _. 
for  the  purpose  ot  a  local  Inrestigation,  and  the  Ameeu 
returned  that,  neither  of  the  nmes  a^peuing  before 
him,  he  was  unable  to  make  (Ae  inveatin&m,  where- 
npon  the  Deputy  Collector  struck  the  caie  out. 
Seld  that  this  was  not  an  award  withto  the  mwming 
of  the  Act.     QoLUt  EoODSBB  CbowseBT  r.  BABECt 

Cauwsn  Qhosb  .       XaxmtL,  S38 

a,    In  order  to  a^ply 

the  pToviiion*  of  Act  XIII  of  1848  in  regard  tolimit- 
atim,  it  was  neceswry  to  »how  that  there  was  an 
award,  i,e,,  an  adju^cation  aft^  a  contention  tietweai 
tfie  parties  before  the  survey  authoritdes.  Hvbsu 
Xoaua  TsAsooa  v.  Akdrbwb  .  W.  B.,  188^  SO 
8.  — — ■  Suit  to  atteti  land- 
Boundary  Mif.— Act  nil  of  1848  did  not  apply  to 
bar  a  siut  to  asaeH  land  as  rent-paying.  A  dedslon 
in  a  boundary  init  decides  only  the  question  of  right 
to  poMeadon  of  the  land,  ineipeetive  of  the  right  *a 
aaesa.  Mahokid  Aiii  Kbak  Chowshby  b.  JADm 
Cbuxios  Chuoxkbbctft     ,       W.  B.,  186^  60 

4, Avrarda  made  by  CoUeoton 

—Beng.  Reg:  VII  of  1833,  IZ  of  ISX,  and  IX  of 
1S9S.— Act  XIII  of  1848  was  Ihnited  to  awards  maJe 
by  Collcct«rs  under  Bwigal  B^nlatioos  Til  of  1832, 
IX  of  1836,  and  IX  of  1888,  which  gave  to  the  revenue 
authorities  jadidal  power  to  detennine  quoitious  of 
poaseMion  and  other  matters  with  a  right  of  appeal  to 
the  regular  Courts  agunst  thdr  awards.  An  rader  of 
the  Collector  for  the  mutation  of  names  in  the  i^i>- 
t«r  is  not  an  award  of  the  nature  cmtemplated  by 
the  Begulati<m  XUI  of  IB48,  and  an  appeal  from  it 
was  not  subject  to  the  limitation  of  thrae  years  pre- 
scribed  thereby.    Jbwaia  Bitxsb  c  Dhasux  Sivas 

[ioai;oor«'si.A.,eu 

5.  Settlement  award— Atit  to  tit 

atide.—ktsk  XIU  of  1848  appUed  only  to  ioiU  for 
conteating  the  jnatioe  of  an  award  ai  ttrtween  the 
"^parties,  and  not  to  snlti  tor  the  pupow 
a  MttUment  aud  --*''■" 'Mrc  the  right* 


l,zcdbyG00<^le 


Diarai  OT  CASIB9. 


ACT— 1848— Zm—oMii'Mwi. 

of  penoiu  wbo  were  n< 
themnlTe*  befoN  tlie 

gUSKBDI.  c.  BlBBOBATB  CHCOKKSCBTin 

[B.  U  B,  Sup.  ToL,  Ap.,  8 
W.  Bq  ;.  A,  138 

Pirssue  SlsfiH  e.  Bhib  Bax  CEVsnBB  Himiimi 
[8  W.  B^  185 

6.  ThskbMt    Kw»Td—Bi»g.  Eeg. 

IX  of  1^^-Aei  XJll  (/  iMS— «w(f<«.  ofpoi- 
nnira.— A  thkkbut  •w»Td  ol  bonndwy  mkde  in  the 
Lower  Frarineet  m«T  be  an  awud,  nDder  Begnlation 
IX  of  181S,  within  ttie  neimne  of  Act  XIII  of  1848. 
It  would  in  ftny  cue  be  mateiwl  evidence  of  poaea- 
wxi.    FKiEiiis  Sbb  c.  BimmBA  EiSBOB  Siboh 

[a  B.  Ii.  B^  F.  C,  Ul 
IS  W.  B^  F.  o.,  e 

7. Award— r»9wio«    »»d>r-    floi- 

a  Xov. — The  decinon  of  a  Collector  onder  the 
\  Law  WM  Dot  an  award  irithin  the  meaning 
of  ActXIIIof  1M8.  Act  XIII  of  1848  only  appliei 
to  awardi  made  bj  the  revenae  anthoritUi  nnder 
B^rtlktioiii  ni  of  1822,  IX  of  ISaS,  and  IX  of 
ISn.    Puiaoo  BoT  c.  OsnDHAxiB  SisaH 

rw.  B,  r.  K,  IS 

I  Znd.  Jar.,  0. 8,  6 
8.  C.  GxiaBEiua  ficTSH  e.  Fuiaoo  Bor 

[lEarBlL.87 

a  OrdtrofCallKUtr 

wmitT  B^,  ril  ttf  JflSB.— The  order  of  a  Deputy 
CoDector  nnder  Be^nhttion  VII  ef  1822,  declaring  the 
landi  in  diipnte  to  he  nayfaui  ji^hfr  landi,  wa«  an 
award  within  the  meanii^  of  Act  XIII  of  1B48,  and 
•uj  nit  to  wt  it  uide  bad  to  be  bnnight  within  three 
jean  of  the  order.  HoDBOoaooniTH  Snran  v.  Pvs- 
TDBrMUBpATTE  W.  B..  1864k  140 


-  Order  nf  Collector 
r^teting  elaim  to  alluvial  land.—Tiu!  order  of  a 
Collector  rejecting  a  claim  to  alluvial  landi  on  the 
grotmd  that  a  aeUlenient  of  them  bad  already  been 
condnded,  wai  not  an  award  witlun  the  meaning  of 
1.  8,  Act  XIII  of  1846.  SaDsA.T  SooirosBT  Dabbb 
e.  Tei  Qanantan  .  7  W.  B.,  49 

W.  — ■ By'tcHom  of  claim 

i«  turv*jf  oj^M-.— The  rejection  by  a  mrvey  officer 
M  a  elwa  beeane  it  had  not  been  broi^ht  forward 
■Mtner,  wai  not  an  award  within  the  aoope  of  the 
•pedal  Umitataon  of  Act  XIII  of  1S48,  Shama 
SoonnBz  Dabo  o.  Pbosomxo  Coomas  TAsoai 

[1 W.  B..  114 


11.- 


'   Ateard  adopU^ 


Ofdtr  wtdtr  Ad  IV  of  18M.—Ati  award  of  eurrey 
anthoritiee  adt^titig  an  Act  IV  order  wae  not  illagJ, 
and  wai  ooueqaentlj  goremed  by  limitaUon  nnder 
Act  xm  of  1848.  BAicsmr  NAa  Chowshxt  e. 
BuxoDUmvKt  Bou  ,  1 W,  B„  ISO 


taftadMf  q^  8m-My  ttrVeiitg  t^  Mpeal.—Aa  order 
of  a  8np«riiitendait  of  Bnrvey  etrDmig  off  an  anica] 


ACT-1848-Zni-«0Ml«<i«<f. 

la- 


-  Ordar    tif    Com- 


....    law. — Hot  was  t  .... 

■tiihing  an  appeal  off  the  flic,     Jabokbb  Cbow< 

SHBABEB  V.  DWABXABATB  CHOWDHXT 

C1HA7.B6B 
Bah  Oopax  Bot  v.  Oiu  Sooitsst  Dabbbb 

[SHa7,41 


14.  - 


-  Bedaotion  tor  diBaI>lIlty.- 


No  dednctdon  on  account  of  minority  or  other  legal 
diaabilit^r  could  be  made  from  the  period  of  limitation 
preecribed  by  Act  XIII  of  1848.  Uodho(»OOSI7b 
Siboh  h.  Fcbtbb  Bctlutb  Paci 

[W.  B,  1864, 140 

Hmo  CsinmBX  Chowdesy  e.  Kiseik  Cookab 
Chowssby         .        .        .        .       5W.  IL,37 

The  linutation  for  award*  made  nnder  Bengal 
B%nlali<»ii  VII  of  1822,  IX  of  1825,  and  IX  of 
ISM,  WBA  afterward*  provided  for  by  Limitation  Act 
XIV  of  1S69,  t.  1,  cl.  6,  and  Linutation  Act  IX  of 
1871,  «eh.  II,  art  iA,  and  ii  now  contuned  In 
art  411  of  ich.  II  of  the  Limitation  Act,  1877. 

1848-XVIIl- 

Sg§  Aftbai.  to  Pbivt  Coitboil— Cabbh  ih 
VBIOB  AflBAX  LIBH  OB  iroT — Appbai> 
ABU  Obbbbb   .  6  Uoore'e  L  A.,  480 

Sea  Nawab  ov  Sfbat  .  IS  Bom..  188 
[I.  lb  B,  IS  Bonu  488 

XXX— 


Set    COBTBAOT— COBTBAOT  K>B    QOTBBB- 
KBITC   SBODBIIIBS  ox    BBABB8. 

[Cor.,l:S^de,lSl 

S*t  COBTBAOT— WAflBBIBQ  CoBTXAOTB. 

Cl  Ind.  Jot.,  o.  &,  lae 

lBom.,84 

lSBonL,61 

I.  X^  B,  8  Bom.,  868 

6  Koore^  Z.  A^  108 

8  Moore's  I.  A.,  SBl 

See  IBTEBBBT— OiDBBioB    TO    enFiriiATB 

TOB,  BTO.— COBTBAOTB. 

[8  BCoore'B  I.  A,  866 
8m  Pbihoifai.  abs  Asbbt— AuTHOBinr 
o>  Asbhtb  1  Bom.,  84 

See  PBOiOBaoBZ  Noib— CoBBisBBATioir. 

[8  Bom.,  A.  a,  181 
iSee  TAO  Habsi  Cmma. 

[8  a  Ii.  B.,  418. 418  note 
See  Tbovbb     .  e  B,  Ii.  B,  681 

-1848-1,  B.  8- 

See  CoKTionoH  -  6  Mad.,  Ap^  18 

-VI— 

See  Cubs  iniVBB  Fbbhobb  Act,  VI  or 
1849. 

XI. 

8m  KABOAiniB  llB.Ii.B,a60 


DigilizcdbyGoO^lc 


DIGEST  OF  CASES. 


) 


ACT—eontinutd. 
1850-IX— 

Sn  CoNTBACT  Act,  8.  27. 

[14  B.  Lu  B,  76 

See  Casbb  miDBB  Shall  Cadbi  Covst, 

Pbbbidbkos  Towbb. 


See  BuLUBiT 


d  B.  L.  B.,  ApL,  ai 


XTUI— 

5m   Cabbb    tniDEB    Jimiciu  OmoiBS, 
LuxiuTi  OP. 

XXI-     . 

$<«  Hoisv  Law— OUASDuv—BioaT  oi' 
QcAssuHsaiF  .  I.  Ii.  Bq  1  AIL,  MB 
See  Cabib  uirDSB  HiNSv  Law— Ihebbit- 
ASCB— DiTBSTrao  ow,  ExcLVSioa  >boh, 
AND  FoxrsTTuitB  Or,  Iubbbitahcb. 
S«g  Hdtdti  Law—Haintbiiahcb— BraHT 
TO  Maistbhakoi — Widow. 

[I.  I..  R.,  1  Bohl,  669 
Sei  Casib  rirora  Hnrop  Law— Wmow — 
Diaiv  Aunc  ATioN — UMCHAflrm . 


£««  Saix— BBQiru.iioi<a  ahs   Aon   bb< 

J.ATDTO  to— BOHBAI. 

See      Sbmtbhcb — Impbibokhbut— Iupbi- 


XXXV— 

See  Appbai,  in   CBiimiAx  Cassb— AOTS— 
BoxBAx  Fbbbiss  Act. 

[6  Bom.,  Cr^  46 

See  Fbbkibb  Act,  XXXV  o>  1850  (BoH- 
BAT)  3  Bom.,  Gr,  41 

Bee     Maoibtbatb,     Jdbismctioh      of — 
Bfbcui.  Actb— Act  XXXV  ov  1850. 

[3  Bonx,  Cr.,  U 

sxn— 


See  Bailway  Comfany. 


-1861— Tin— 

Ste  Cabbb  ubsbb  Tolu 

^xn- 


[10B.LB..241 


See  Hissifl  ToWF  Labd  BBmrm  Aor. 
[L  I..  B..  98  Kad.,  100 


ACT— CDH/iMKeJ. 

186a-XI- 

See  BoVBAT  BEVBinTB  Jttbibsioitok  Act, 
1876,  a.  4    .    I.  L.  B,  IS  Bom.,  448 

See  Ibau  Couuisbiobeb. 

[10  Bom.,  A.  C  471 
I.  L.  B.,  8  Bom,  588 

See  JtTftiBDIoTroH  oB  Cirni  Covbt — 
Cvbtomabt  Patubrtb. 

[1.  Ii.  B.,  le  Bom.,  640 

See  JuBiBDitmoK  o»  Civil  Coitbt— Bbht 
AND  BiTBKVB  SiTiTS— Bombay. 

[I.  L.  B„  18  Bom.,  4^ 

Attaohment  under- 

Ste   LWTTATioH    Act,     1877,    ABT.    1M — 
Adtbbbs  Pobbbbbioi'. 

[I.  !>.  R.,  11  Bom.,  ass 

^XXV,  e.  1— 

See  LnuTATioN  Act,  1877,  abt.  180 
(1BS9,  B.  19). 

[B.  Ii.  B.,  Sup.  VoL,  606 

s.  8— 

Sea  Limitatios  Act,  1877,  aet.  178 
(IBSg,  B.  SO}— Stbf  i:<  aid  ob  bxeou- 
MON— Suits  and  otkbb  PBOOBBniwaa 
BY  DBDBKi-aoLDBa     .    18  W.  R.,  801 


S«     Maoibtbatb,     Jvbisdiohdii    at— 
Qbkbbaii  Jobibdiotioi'. 

[6  Bom,  Cr.,  14 


Sot  Pbi?y  CovumL.  Pbaotiob  ot— Bbbto- 
BATioN  or  Appeal. 

[9  Koore*!  I.  A.,  86 


See  SruuoEa,  Sebtiob  o 


^1854-VII— 

See  ExTBAsniOH 


See  Salb  h>b  Abbbabs   ob    Betenub — 

SETTIHa  ASIDE  Sale- iBBEaVI^GlTT. 

[8  Uoore'a  I.  A.,  868 


See  Foar  OmoB  Act,  1664 

XVIU— 

Set  Cabbb  tmiRB  Bailway  Act,  1SS4 
5m  Cabbs  nxsn  Bailtax  CoxPAar. 


lizcdbyGoOt^Ic 


DIGEST  OF  CASS6. 


C    M    ) 


ACT— wwrfiwwrf. 
1866-n- 

8m  Bnsisoi  Act,  ISCS. 


[1  Hyde,  288:  1  ImUnr,  O.  8, 138 


See   EncTTTioir  oi   DsoBBi— Emoi    o» 

Chan&b  ov  Law  fsnuiro   Exboititoh. 

[Boiirke,  O.  0^  59 

Sm   StlBBISTBI'OB  UONIT. 

[Bourke,  O.  0, 69 

— vni- 


See  AVMUiaiXAiOB  QatiBSAl's  Aor,  1SG6. 
-XI.  B.  3- 


Bee   Sam    rw    ExECtmoN    u»    uboiwb— 
Smiva  urns  Bau— Bishtb  at  Pttb- 

OHABW—  COHFnTBAITOR. 

[Boorke,  O.  0, 168 


Bee  Abatbhibt  o>  Srrr— Srjia. 

[I.  Il  B,  18  Bom,  677 
**«  Bight  <w  Suit— Iiufbibb,  Scitb  by 

ABB       MUBST     UFBEHENTATma      QV 
SBCBUKD  VOH  .  1  W,  Bt  361 

[a  w.  w,  108 

"      '^,844 


See  DimoBB— MiiBiniB    ahs    AansB- 

MSKT  01  DAlUaBS— TOBTB. 

[7  Bohl,  O.  C^  11%  lie,  ISO  note 
8  Bom,  O.  C^  180 
X  Ifc  B,  1  All,  60 
Bee  "Stsua-act, 

[L  Ii.  B,  16  "Bool,  364 

—XXII— 


See  HAaiBiBATK,  JwEDivnov  av — 8pb> 
oiAi.  Acts— Act  XXII  ot  1866. 

[6  Bom,  Cr,  14 

See  POBI  OV  CAXCrrTTA. 

[Bourko,  O.  C,  41 
See  Starnaa  liiw — CoLiiBtoit. 

[Boarke  Ad.,  1,16 

Boark«,  A.  O.  O,  67 

6  Bom,  O.  O,  88 


Se^CuM  UHSEB  Hnrsu  Law— UBBBr. 

See    iBTBBKiT-OiaaBIClB     10   BUFITLATB 

TOB  OB  mtouTXDma  kab bxpibxii — 

CovTBAOis  .   4Bom,A.O,S0a 

[I.IhB,81[Ad,lS6 


ACT— 1866— XXVni—CMe/wJarf. 

See  Ibtbbbbt — BTmrLATiona  AKouanKa 

TO  f  niAXTIBS  OB  OTBBBWIBK. 

[  6  IT.  "Vr,  868 
10  Bom,  883 
13  B.  L.  B,  461  :  SOW.  B.,  817: 
31 W.  B.,  863 

IS  C.  li.  R.,  161 
I.L,B.,13Calo.,  aOO 
L  L.  B.,  14  Calo.,  848 
1. 1..  B,  36  Calo.,  800 
a  C.  W.  IT,  884,  888 
See  LufiTATIOK  AOT,  1877,  ABT.  182. 

|;i.  !•.  B,  8  Bom,  S88 


Bee  HiOR  CoDitT,  Jvbisdictioh  ob — Cal- 
cutta—CiTiL  ,  I.  Il  B,  8  Calo,  988 
[I.  L.  B,  10  Calo,  761 

See    SOBTHAX   pBBoimiiABB    SbttI:BKBMI 

BiauiiATiOH      .  I.  Ii.  B.,  7  Cale.,  876 

[I.  L.  B,  18  Calo,  188 


See  Tkahhibb  ot  CsmtrAL  Cabb— Qbx. 
iBAJ.  Cabu     .  I.IhB,lSCalo,847 

_186e-IX— 

See  Bill  or  LAsivo  .  8  Bom,  831 


See  PouoB  Acs,  1S66. 


See  Hindu   Law-Habbiaoi — TAxmixr  ' 

OB  OTHBBWISB  07  HABSIAQB. 

[I.  LB,  8  All,  148 


Bee  HcTDu  Law— tnoBiTABoi- Ditbbi- 
nto      or,      ExoLCBiov     vbok,      avs 

FOBFUVUBB      07,     IKHSBITAKOB—UAB- 

BiAOB  .    1. 1,.  B„  10  Calo.,  S88 

[Z.Ii.B,aSBom.,8Sl 

Set    Hmnr     Law— Bvtzbbioxbb*— As* 

BAFOimntTB    BiTwrar    Widow    abb 

BsmaoHna  ,  l  Agra.  UO 


lizcdbyGoOt^Ic 


(    96    ) 


DIQE8T  07  CAfiBS. 


ACT— 1856— XV— MM^Mlfi;. 

8n      Hnron    Law— Widow— DiaatrAU- 

nOATIffllB— BS-IUBBUSB. 

[2  B.  I,.  B.,  A.  c,  lee 

UW.B.,8a 
L  Iiu  B»  11  Bom,  118 

I.L.B.,UAU.,S80 
L  X..  B.,  28  Bom.,  821 

I.L.B.,aOAlL,47e 


-1867-11- 

Sii  BoMSAT  TJstvvxsmr  Aot. 


8^  Cattlb  Tbbbfass  Aot,  1857. 


8m  Laks  AoqoiBiiiOR  A(7r,  1B67. 

5««  HAKSuroa  8  Ind.  JoTq  IT.  8q  814 


i9w  FoBVBiTiritB  o>  Pxomtn. 

[8  B.  Zi.  &,  83 :  17  W.  B..  80 
2  Ind.  Jw,  Zr.  a.  124 

See  HiKDU  Law— lKEiBn!A]r<n— Ikpabt- 

IBU  Pbovbbti   I.  Ii.  B.,  17  AIL.  466 

[L.  B.,  22  L  A.,  188 


Set  Covpahibb'  Act,  1867. 


Ste    Cau  rvsm  Fobtbitusi  or  Pbo- 

iSm  LDfllATIOT— STATDIU     OV   liDOSA- 

«0«— A«  XXV  <n  1867. 

08  B.  L.  B,  44S :  28  W.  K.  17 


ACT— 1857-  XZV— mmIik1«(. 
B8. 1, 9.  and  fr— C«- 

etrwtio» iff.— The  worda  ma.  8j  Act  XXV  of  1867, 
"  niclk  (4)  oSsnM  u  aforeMid,"  refer  to  the  oSencei 
menlioned  in  >.  2,  ai  veil  ■«  to  the  oSenee  of  mutiny 
meutimed  in  i.  1.    Qambbblai.  v.  Ahjb  Ehak 

[8  B.  I..  B,,  88 :  17  W.  B.,  80 

1858— X  CCompQleory  I.aboiir, 

Kudru)— 

Set     Uasibibath,     JvxiSDionos    oi — 
Sebcial  Act8— Act  I  aw  1868.  , 

[4  Hod.,  Ap^  81 


-a,   a.~Laho»riag    elattei.— 

Foreed  /oJow.— Per»n«  who  bftbitnftlly  engage  in 


Uhooring  cliMes"  used  in   a.  2«f  Act  I  of  1868 
(HadiM>.      QoBSir  «.  Hitttu  Rbdsi 

[L  L.  B..  6  Mad.,  lee 


A«  FoBRinrsi  ta  FBonsTr. 


L  Ii.  Bq  7  Bom,,  16 

f.Ii.&,8Bom.,8S0 
Ik  B.,  18  Knd.,  472 


j9m  Hikdd  Law — VKsaastxax — Dimr- 

□r#     ov,     ExoLOBioii     noK,     akd 

goaf  bit  t/BB      or,      Ibubutasob — In> 

uxHE    .        .  L  L.  B..  18  Calo.,  lU 

riu  B.,  17 1.  A.,  178 

Li..&,ascaic,ee4 

Be*  Caus  irvniB  LuTAiia 


fi#a  OiTDB  Laid  BBTiinii  Aor,  sa.  17G 

AKS  176         .  Z.  L.  B^22  Calc  780 

[ir&,aSLA..0O 


l,zcdbyG00*^lc 


DIOBBT  07  CA8B8. 


ACT— Ma<t*Mif. 

I8B8-ZXZVI,  s.  4- 

5m  Jvdiouii  OmoBBS,  Lubujtx  ot. 
[L  L.  B,  e  Cola..  841 :  Ii.  B.,  9  I.  A.,  169 


S*e  Aftiu  To  Pbivt  Couwon.— Cawb  in 
WHICH  Arvtij,  inB  ox  iror— Apfbax- 
ABLB  Obsibb  .  14  W.  B.,  988 

5m  CiXTtnoAiB     ov    ADMisiBrBATicni— 
IflSDi  01,  ixo  Bmht  to,  CsBTiTiQAia. 
[3  B.  I..  B.,  A.  C,  U9 :  10  W.  B.,  68 

£li.B.,BCala.,S18:  4C.L.B.,8e8 
8  W.  B.,  lOB 

iaw.B,,iio 

X  X..  B.,  16  Calo„  684 
Set  Cons  oaWiSim. 
[B.  K  B.,  Slip.  Vol,  188 :  8  W.  B.  89 
14  W.  B.,  896 
W.  B,  1864^  KlB.,  S 
Am  CiBBB  mnjBB  Ovabsiait. 
8m  Joiooux  CoKHiBBionB,  Abbav. 

[19  W.  B.,  424 
Sta  Cakbs  unsBB  Hajobiti,  Asb  or. 
Sm  HutOK— Liabilicz  ov  Minob  of,  akd 
near  to,  isvomfb  Covtbaotb. 

[I.  I..  B.,  8  Aa,  858 
1  0.  W.  IT.,  468 
£m  HsroB— CADiinisxB  Bomb  at  Uibdbb 
AOT  (XX  01  IBM). 

L  L.  B.,  16  Bom..  868 
Set  HiHoa — Cfbtodx  ov  MnoBS. 

r4B.  IhB,  Ap.,  36 

13W.B,lia 

83'W.B.,8«> 

16  W.  B.,  83S 

L  I..  B,  19  AIL.  918 

Sea  Cah>  inniBB  Hihob— Bbpbbbbhta- 

xioK  tn  HivoB  DT  Suits. 
5m  Bull   Causi  Coitbi,  Movuskil— 
JvausiOTioK— Aoi  XL.oi  186B. 

[16  W.  B.,  868 

Certliloate  under— 

See  BnomtoB  AOT,  1878,  B.  Sfi. 

n.  !<.  B^  IT  Calo..  848 
1. 1..  B.,  18  Aa,  478 

1. a.    9— Applioatloii    of  Aot— 

SiHd%  Zam— Power  to  deal  vnik  minor'e  property 
witioid  eertifieate  of  admim'itr^ion. — 3,  3  of 
Act  XL  of  1866  dncs  not  preclude  the  natnraJ  sod 
lagU  ^nwclUii  of  a  Hlnda  minor  from  dnling  with 
toe  uiiid'i  PTrprrty  by  mrrtp&ge  or  otberwiK, 
wltUn  the  limit*  alliiwfd  b;  tbe  Hbdn  l&w,  without 
h»Tlng  AcgniMd  ft  caHBiMe  of  mdminiatnHoii  from 
At  Ovil  CWt.    Hut  SiKftH  «,  Thazoob  SmoK 

[4  IT.  W.,  67 


ACT— 1868— XL-eo-itBWi. 

8. -_ Hindu  and  Maiv 

tnedait  Law. — There  is  no  indication  vhatevEc  in  Act 
Xti  of  1868  of  an?  intention  tii  alter  or  affect  aoy 
proiiaion  of  Hindu  or  Sf  ahomedAn  Uw  u  to  EQArdiaui 
who  do  not  ftrail  themSFWes  of  tbe  Art.  The  ecpt 
of  the  enactment  is  merflj  to  remove  le^ialittire  pro- 
hibition*, to  Oiiufer  e»prr»»lj  »  certain  jiiriadirtl  U, 
and  to  define  ejactly  the  p  liti  n  of  th  m  wb-'  avail 
tbemaelveB  of,  or  are  bronfbt  under,  the  Act.  leaving 
peraoni  to  whom  any  exiitiug  ri1f>  of  law  apply 
nnaffected.  Bak  Chchdbb  CHUCKBBBrrTr  v. 
Bbojovath  Hozuxsab  .  J.  I,.  B.,  4  Calc,  B93 
[4  C.  L.  B,  947 

-^  Maiomednn    Xni0> 


-—Act  XL  of  ISeS  compdBeB tbe  eaus of  all  ninrn 
not  under  the  Court  of  Wardi  and  not  being  Enio. 
peau  Britiah  nibjecti,  and  acta  inripertive  of  the 
Mahomedan  law,  which  can  be  no  guide  to  the  Civil 
CSonrt  in  determining  wliether  an  applieant  abrtild  or 
diouid  not  have  letteis  of  admiuiitrati  n.  AsiHA 
Bibsb  d,  Azbbh  Sabcks        .        .  8  W.  B,,  884 


Biardian  Irrespective  of  the  law  of  the  partita  (r^., 
ibomedan  la«),  but  does  not  prevent  the  •cli.etiru 
of  a  guardian  indicated  by  luch  law  if  he  be  a  fit 
penon.    Hoeithhitddt  Bbsdk  b.  OoiimiTToonssA 
[13  W.  B.,  464 

6.  Prnviiionma4ehy 

mill  for  gwiftiaiuiip. — Where  a  testator  make*  due 
mynAim  ita  tbe  guardianahip  of  hia  n'innr  i-in,  Act 
XL  of  18GB  doea  not  contemplate  tbe  interference  of 
the  Court  in  its  aummory  juriadictinn.  i'xvttji  Coo- 
KAB  Ganqools  «.  Baxhal  Cbuhdib  Ror 

[8  W.  B,  878 

X  B.  8~AppUoation  for  o=rti- 

floata — Pom  of  applieatinn.— An  applicati'u  for 
a  certificate  under  Act  XL  of  IS68  need  not  refer  to 
the  eitate  of  the  decMsed,  but  on^ht  merely  to  set 
forth  that  there  is  pmperty  to  which  the  minor  it 
ttititled.  and  of  which  the  applicant  clumi  the  right 
to  have  eha^.  EooaooM  Kaittnse  Drbib  r. 
Chditdbb  Kakx  Moocbbjbb        .  93  W.  B.',  346 


■    Party    iaring    t 


right  to  poitetiion. — A  certificate  under  a.  8  of 
Act  XL  of  1868  Is  purely  an  antbority  for  the  ad- 
niiniitiatlon  of  property,  and  oupht  not  to  be  lamed 
where  there  is  neither  preaent  right  nnr  prrape^tive 
poateMion.  NoBOf  Chditdbb  Sbaba  v,  Bi/nABAnr 
Seaha 8W.  B.,5e9 

&  _ ■■ Gvardian   awl 

.Jfiaar — Oronrtd  for  r^ffutl  of  eerti/Unfr An  ap- 
plication for  a  certificate  under  Art  XLof  1B56(whTrb, 
H  anccearful,  would,  in  eflrrt.  pn-l-np  the  mrn'rity 
of  an  infant  from  dghteen  to  t«eT\ty-"nei  ah'nld  mt 
be  granted  when  the  alleged  min  t  is  admitieHly  on  tbe 
p«int  of  attaining  the  aire  of  rL'hteen.  unlrM  nnder 
particular  circnmttancrs,  as  where  very  great  weak- 
neM  of  mind  is  proved,  or  where  it  is  shown  that 
thve  it  tome  abtolute   necetdty  for   making  such 


D,g,t,zoabyGoO<^Ie 


( 


) 


DiaXST  OV  CASU. 


(  n»  > 


AtyH—lSBS—'XIt-nOKtiMitd. 

Otdm.    Is  TKB  XiTTBB  Of  TEE  pariTioir  ow  Si. 

saan.    MiroAXDiB  v.  Nutrcth 

ri.  Ii.  R.,  6  Cnlo^  ig 
ec.lj.  B..  910 

4. _ —  Jtf  ,■  •  ^  r  i  r  » 

Mi^eriiv  Aet  flT  qf  1S7S),  t  8.~X  certiflnte 
Of  gvudlaniUp  under  Act  XL  of  1861  Ukei  pffrat, 
not  fmm  the  &te  wlien  It  U  applied  far,  nnr  when 
kn  order  gMntii^  tt  ii  pui^d,  but  from  the  date 
wtuti  It  ii  BOtnillr  liiaad.  Theiefore.  where  an 
mllestinD  lor  a  certiflc^to  wa»  made  tn  1877,  and  an 
wder  CJWitiBg  It  mi  jmatfA  in  Dpcf^ber  1H7S,  bnt 
the  ootiflnte  w«e  not  luned  until  Decpmber  18S1, 
—  Stli  that  the  minor,  to  mpMt  of  whoM  prnp«rtj 
the  orrtUcate  me  applied  fnr,  wli'>  had  between  the 
data  of  Ae  api^eaUon  and  the  Imp  of  the  certificate 
■ttdned  tlie  age  of  Ifl  jtt/rt,  and  ilfrned  a  pmmiuorr 
ante,  wu  not  oititted  to  take  advantacre  of  i.  8 
(tf  the  Majority  Act,  187G,  and  eet  np  the  plea  of 
mlnoritjaaBdetoicetoanilt  on  thenote.  ^TRPasir 
V.  Smszir  .        ,    L  L.  B^  e  Calo.,  eOl 

[18  O.  Jj.  B^  430 

Afflrmlnff  on  apiMal  the  detnalon  In  the  nine  caw>. 
[L  I*.  B,  8  Oslo,  714 
10  a  Xh  R.,  6S8 


poit^mnt  of—Ptriod  ftrom  nifnt 
d(rfe«.— The  makln);  of  an  order  app^ntinfc  a  tniar- 
dlan  mtder  Aet  XIi  of  1668,  and  not  thp  enbKqnent 
teUnfc  ont  of  the  eertiflcate.  ti  that  br  whieh  a  gnar- 
dUn  li  appnluted  of  the  pennn  and  prnpertv  "f  a 
minor  witlun  the  meanlni  of  ■,  9  of  the  Inffian 
MaJnritT  Act.  Csovn  V.VT.  ■ToHi.nT  r.  BnojoVATn 
BoT  Csowv&BT  .  .  I.  Ii.  B.,  S  Cslo.,  987 
[11 0.  Ii.  B.,  816 


fVll  oflSTOJ.  ».  S.-8.6  of  the  Orart  ywe  Act 
(Vn  of  18TO),  wHeh  laji  that  a  eerHflcate  nnder  Aet 
XL  of  lRE<t  famonR  other  docnmentil  "  ihall  not 
bo  filed,  eilidbited,  nr  recorded  In  any  Conrt  of  .Initice 
or  received  or  fnmiihed  by  any  pnblic  offictr,"  nnleie 
a  certadn  fee  be  paid,  meana  that  ancb  certi'<cate  can- 
not  come  into  exletmee  until  the  pennn  whn  ha*  the 
permtHloD  of  the  Crmrt  tn  obt^  it  dep^rit*  the 
reqnirite  amount  of  etamp  dot;.  Independently  of 
thta  fection,  hnweTer,  the  prenaratlon  of  inch  a  cerH- 
ficate  after  the  order  (rranttng  H  It  nut  a  pnrrly 
miniiterial  act ;  it  mnit  then  be  applied  for  bv  the 
^ranteei  and  it  U  from  the  date  of  the  eerttfleate 
bekir  actnally  taVen  ont,  and  not  from  the  date 
of  the  order  pranldnir  it,  that  a  (cnardian  of  the 
penon  and  property  of  a  mlnrr  le  to  he  considered  a« 
appr^ted  nnder  Act  XL  of  18S*'.  Where,  therefTe, 
on  a  petltinn  frr  inch  a  certiflcate  by  J,  an  i-rder 
wai  made  that  the  "  appHcatl'm  be  allowed,"  and  in  a 
snit  on  certain  bond).  In  which  mit  the  minor  in 
reepi^  of  whnae  perion  and  property  the  prtSHnn  for 
a  certificate  wai  made  wa*  a  defendant,  he  wae 
repreiPiiled  by  .1,  by  wh^Tn  no  certifleate  had  been 

actnallv  taken  ont We'-'.  In  a  tnit  bv  the  rain"r  to 

let  addethe  decrree  ai  nnt  bindlntc  on  him.  that  wlth- 
ont  the  eertineate  3  had  no  anthority  to  appear 
on  hdalf  of  the  nrinor,  and  the  latter,  not  having 
be«D  properly  repreaentad  In  the  nit  bronght  agalnit 


ACT— ie68-XI.-a)«h'BH«A 

him,  wai  entitled  to  have  the  decree  let  adde. 
St'pUn  v.  aitphun,  I.  L.  B.,  9  Cala.,  71*.  and  on 
appeal,  I.  L  B.,  9  Ctle..  901,  foll-nred.  Ciaaee 
Mnl  Jnkary  T.  Bn^OHOth  Bog  Chovihrf,  I.  L.  B» 
S  Cale.,  987,  dlaiented  from.  Sash  NAim  e. 
MtrvannAV  HAnirAsi  .  L  Ii.  B^  12  Calo^  543 
Si!d,  h-'werer,  on  appeal  by  the  Privy  Conndl 
revninit  the  above  decision,  that,  when  a  Court  to 
which  application  has  )«en  made  nnder  i.  8  of  Aet  XL 
I  f  I'SS  for  a  certifleate  hae  adjndmd  the  aopllcant 
enfttled  to  have  one,  he  then  inbetantlally  obtaini  it, 
>'lthaa'--h  it  mav  not  be  drawn  np  or  iuned  at  the 
time.  Having  obtained  inch  an  order,  he  has  In  mb- 
itance  complied  mth  the  termi  of  the  Act,  In  the 
lame  «av  ai  wh("i  a  pUintlfF  ha>  jndgmeni  that  he 
ihall  have  a  decree  In  hit  init.  It  may  be  Mid  that 
he  hai  then  obMned  hii  decree.  Therefore,  when  a 
minor  had  been  repreaented  in  a  "O't  by  a  perton 
who  had  nbtnlned  an  order  for  *  certidoite  nnder 
1.  8,  bnt  had  not  had  it  laaaed  to  him,  the  absenoe 
of  a  certlOnate  waa  held  to  be  not  inch  an  Irregfntartty 
ai  entitled  the  minor,  on  coming  of  ase,  to  luve  the 
procrading'  let  adde  on  the  gronnd  th*t  he  had  not 
been  properly  reprcMnted.  McaimAX  Mabwabt  e. 
QusBAsu  Sum.  LiAKUT  Bouni'  v.  OimaAnAi 
Navd  .  .        .    t  !•.  B.,  17  O«lo.,  847 

I..  B..  16 1.  A.,  les 


7. 


Suardia» — Vt- 


•orilf—Suit  b^  minm—CerttAeatg  of  A-in'»<'iira- 
tinn. — Whenever  an  appHcati'm  li  made  for  the  ap- 
pnintment  nf  a  nardian  nnder  Act  XL  of  1868,  and 
an  rrder  ii  paued  appMnting  a  perrm  tn  be  enardlan 
of  the  minor,  even  thineh  no  certificate  be  taken  ont 
by  the  perrm  ao  appMnted.  the  minnr  Ijeonmei  a  ward 
of  Conrt.  and  the  period  of  hii  minority  ti  extended  to 
21  yeari.  Sf^pitu  v.  Stivion,  I.  L.  B.,  S  Ctle..  714. 
and  on  appeal,  1,  L.  B.,  9  Cair,,  901,  dlMOited  from ) 
Ckxntf  Mill  -lekaty  r.    Brtiionafi    Boff  CiovUrf, 

I.  L.  B.,  8  Ca'r„  987,  followed.  Qbuh  CsimsBB 
.Chowshby  v.  AsstTL  Bsuv 

[I.  I..  B.,  14  Oalo,  B6 

8.  Appoinimeiii    of 

guardian  utithnrt  pronf  of  eerli/tnott  heiaff  taken 
ovl — PretHmpf'nn  at  tn  rt/jufifitv  of  procee'U»g$ — 
BeHfc«e»^rtr/qri873J.».HAiy«.(«).-Ina»nlt 
by  apntniem''*tinitrMasalnitthe  prior  aiwellaa  the 
■nbaeqnent  mortoatreei  and  the  morteagor*!  repreeeata- 
tive  ttwaifonndthat the  prior  mi)rtgagei  were  eiecn- 
ted  when    the  morteaeor  wai   over  18,  but  nnder 

II.  A  trnardian  of  hti  perann  had  been  appointed 
nnder  Act  XL  of  18B8,  bnt  there  wai  no  evidence 
ai  to  whether  a  cfrttRcate  of  adminittratlnn  had  alio 
been  granted  nnder  that  Art.  The  prl"r  moitiawea 
thffenpon  contended  that  under  Act  XL  of  186S 
a  pnardiin  if  the  pen-^  eonld  not  be  app^nted 
nnlrn  a  certificate  nf  adminiitration  wu  a]r>  granted, 
and  there  beins  no  eviAenee  of  the  lattm  being 
rra'fted,  th!(  appointment  of  a  {mardian  nf  the  pera^ 
alme  wai  b'/m  rtw,  HVM  that.  a«nming  (bnt 
ilth^iit  doe'dine  the  p"tntl  that  nnder  Act  XL  of 
ISSS  a  pnardian  of  the  ppiwio  eonld  not  be  a[K 
pointed  unleie  a  pertiflo»te  of  adminlsttatlon  wa*  alas 


DigitizodbyGoO'^IC 


(  »1  ) 


WflEST  OF  CASKS. 


<    W»    ) 


ACT— 1868-Xlj-«oii<.««rf. 
•rUeDoe  to  Atm  tlmt  nch  >  oertiflMte  al  ftdaibili- 
tratiaD  wu  not  gnnted,  the  Coort  mart  pFetnme  tha 
npiiatftj  at  tbi  order  ondflr  iUns.  (a)  to  *.  114, 
Bridsnee  Aet.  Bu  Cookabu  Dabbu  b.  Pbbo 
Miimum  Nmrm  .        .  1  O.  W.  37^  458 

8.  — Ceriijieata  ofgnar- 

dtan^tp—CtrtiJIeale  ordered,  but  not  itmtd, 
Xlftet  of—Lin\tatio%.  —  k  cerKfiorte  of  (cnai^ii- 
*Up,  obb^ed  under  ■.  8  of  Act  XL  of  1868.  takes 
effectfromthetima  tt  UiMiied,Hid]iDt  from  ihedste 
of  tha  order  dlreetliig  it*  iwoe.  Sahai  Sand 
».  Mungniram  3£armiri,  I.  L.  B^  H)  Cale.,  043, 
followed.    IfowBiT  BoT  e,  Lala  EiDix  Nath 

[T.Ii.B^18  0ala.,S19 

10.   —     -— — SiffMtoimamfh. 

Mt  mit,/hate- AeU  of  gnardiant  withoia  oerliA. 
(>tKM.--Act  XL  of  ISfiH  deoluM  that  k  penon  iluU]  not 
beoonpdwittoiiiititiiteii  mh  in  0<.nrt  in  reipect  of 
p^«ftf  of  wUeh  he  eUmitlw  ekm  nDtilheih»U 
MTAobtiliwdkecrtiflntei  bnt  not  &at  ewy  act  of 
»  gnu^  who  hai  not  aniA  a  oertlfleate  dull 
be  dbU  tor  Gu  want  ef  one.  SaooaBUsr  Eon  o. 
BosHUST  ITaxain  Sihsh        ,        .  8  W.  B^  881 


U.  - 


-Biffittotii»¥>ak- 

Mtf  enMaiU.—Mamagtr  toMcnt  etrtiftevte^A. 
manager  haa  no  Mithotil?  to  deal  with  the  daimi  or 
dabU  and  UaUlitief  attuning  to  the  etMt  of  a  ndnor 
vritlwnt  hkTing  taken  oat  a  eertiflcata  nnder  Act  XL 
oflSSe.    T<rBinDHMBxnr«.5ooKBoo' 

[  14  W.  R,  468 
Sbkka  Zooubo  «,  HusSR  IfABAin  WoRAJinr 

■™-. = Suardian  «.'Motf 

'»rMb>ato~Vmlid{lf  of  oeto.— Without  a  certjflcate 
oadwAetXLof  1868.aCoiirtin»yrefQaeto  hnreven 
%  Batumi  gnarOan  a*  of  right  Whan  the  Conrt, 
ta  the  ezerdae  of  the  diwretlon  Tnted  In  It,  doca 
bear  Ui^  the  abnaee  of  tbe  oertlfimta  will  not 
ntnte  Uie  proceedingi.  The  {viTate  ad«  of  a 
Bfttnral  gnwdian  without  *  eertiflcata  nndn-  Aet  X I . 
of  1868  are  not  Tittated  bj  law.  LAtLA  Bboobkfi, 
o.  Iialla  Oowsn  Svsxmt  4  W.  E,  71 

^    — — • Ftrmiuion    to 

*M  ty  jaanKon.— A  party  who  tnea  at  gnanlian  of  a 
■h»or  iMT,  for  good  and  •iftdfflrt  waiOM,  be  lOJowrf 
to  mo  wttbaat  •  eertiAcrte  obtrined  nndai  A<!t  XL 
of  lUS.  SM  tbtt  thb  pemdNbui  may  be  giren 
tgr  Oe  Oout  in  whkb  a  nit  by  tha  guardian  may 

"  "■«■«■*■       TABUtCOXI  CmwVXBAHI  c  BAni. 

BD  CafmsBxun  ,  .  s  Bxy,  675 

14. 


nw,  PfW  o/.— AHhoogh  the  proper  and  regnlar 
Banner  of  ^Ting  penniHlon  to  »ne  6n  behalf  of  a 
irinor  i)  by  an  order  reoorded  in  the  ordenheet, 
there  i*  oereitheleH,  nothing  in  the  natore  of  the 
«w«on  proTided  by  i.  8  of  Art  XL  of  1868 
whidi  tae*  It  out  of  the  geoeral  mle  of  eridenco 
that  MDction  My  be  pwrad  by  eipreaa  wordi  or  by 
un^ioaUMi.  Bhaba  P«mh4I>  Kka-  b.  Tbb  Biobi. 
TAar  01  B»ATi  lOB  bMA  I.L.B.,UCalo..lGe 

^   ' -■ 8nil    on   MuUf 

»f»inor~-PtrmiMio»  torelofJM  1o  ine, Proof  t^ 


ACT-1868-XI.-c(nrf<«(«J. 

Citil   Proetdnn   Code,  *$.    *«>,  ffTS.— In    a   rait 

condneted  on  behalf  of  h  minor  by  a  rplalJTe,  the 
abeenee  of  the  certtflmte  of  gnardUnehip  TeqniRd 
by  1.  S  of  the  Bpngal  Uinon  Act  (XL  of  1868) 
i«  not  a  fatal  defect ;  and  the  fact  of  the  Coort 
»ll™inif_  each  a  mft  to  proceed  mart  be  taken 
ai  implying  that  the  neceainry  pfrmiHion  haa  been 
gmn.  ^  Bvan  if  mcb  pemiinion  haa  not,  in  fact, 
been  given,  the  Irregnlarity  if  covered  by  i.  67B 
of  the  Civil  Procedure  Code.  Bhaha  Perekad  K\m 
v.  The  Secretary  of  Stafe  for  India  in  Council, 
i-  L.  S.,  14  Cale.,  189,  followed.  Pabukihab  Dab 
"Bbia,  L  L.  H.,  S  AU.,  608 

1ft l».*Aw.— A  father 


oannot  tne  on  behalf  of  hii  n^ngr  eon  withnnt 
having  obtidned  the  certificate  prraeribed  by  Aet  XL 
of  188S  and  a>y  deddon  paved  in  the  eaae  would  be 
Irregalar,  a*  being  paMed  In  the  abeenee  of  the  par^ 
prindfaeie  principally  intersted.  BotAH  gooxDBB 
V.  Nabaih  Dab     .  .        .    S  Apw,  848 

UaI>BOBAOApAc.  THAKDOBPBBBa>I) 

[8  Agra.  187 


17. 


Qrandtnotier. — 


A  grandmother  ii  not  competent  to  repreaent  her 
minor  grandion  withont  having  obt^ad  the  cer^ 
fle»te  preioribed  by  i.  8,  Act  XL  of  1868.  Bctfh 
V.  BosHOBBBB  D7AI,  .       a  Agra,  878 

la ' Af  0 1  i  er.— A 

mnther  may  be  allowed,  nnder  a,  8,  Act  XL  of 
iaS8,  to  ine  aa  tmardian  of  her  minor  ion  wttltont 
Uvinc  taken  out  a  certifieate.  Muitha  iHunrA 
EooHwAB  «.  Lauee  Bot  1  W.  B.,  181 

OosoY  Chasd  Jba  e.  DainnioBiB  "bbu 

[8  W.  B4 188 
Bakdhub  Dosb  e.  Bin  BtmoB  Drrr 

[10  W.  B.,  486 


-  Ground  for  ■fit. 


19.  -  ._ 

mieial  of  «k(.— When  a  Conrt  of  flrrt  Initance 
allow*  a  motber  to  in«titnte  a  mit  on  behalf  of  her 
minor  eon,  the  .Tndge  on  appoil  hai  no  tn»m  to 
dinniie  the  mit  on  the  technical  prmnda  that  no 
certifleate  had  been  granted  to  her  under  a.  B,  Act 
XLoflSGS.  OooBOMoiriB  Obbia  t>.  Bak  Kovm 
SiltDLB 17W.B.,144 

See  XhtkOi  CawiitB  c.  Tbibooba  SoonsniBB 
[9SW.B.,8a6 

sa  - 


Lttohubs  Koonwax  v.  BHrawAB  Dobb 

[S  W.  B.,  Kia„  Ue 
SatOBvmn  Stush  p.  Laluib  CnowniiKT 

[IS  W.  B..  808 
BoBOUAur  KuB  V.  HuBfHHBBarB  Bor 

[17  W.  B,  498 

SOBBA  EOOBBBI   «.    UVSDtt  KaSADT  HOUJUB 

C»  W.  B.,  97 
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DIOBSl  OF  CAS^. 


ACT— 18B8— ZIt— eimJtnwKf. 

al.  Stld  that    the 

plabtdff,  not  bting  legtll;  or  fomuU;  ftppointed 
num&ger  or  gQudiftn  of  a  minor's  estate  or  persoD, 
fffta  iiici:mppteiit  to  mamtaiu  the  niit  on  bii  (the 
minor's)  behalf,  eepedally  when  the  minor'a  nstrinil 
father  htu  been  appointed  as  such  under  Act  XL  of 
1S68,  and  hu  nut  been  diacharged  from  hia  office. 
fiBTi  1  Fbbbbas  e.  BiM  MoBinr  Dus  1  Agra,  26 

22.  Waiver   of   ob- 

jection—Diilii  of  Judge.— That  the  per«)nl  who  me 
on  behalf  of  minors  are  their  nataral  gnardiani  is  not 
a  suitident  resann  for  neglecting  the  Erections  of  law 
which  reqaire  that  the  nunors  shall  bo  represented  by 
persum  who  hare  obtained  cectiflcatea,  or  by  persons 
who,  when  the  property  is  of  small  valne,  are 
specially  permitted  by  the  Conrt  to  tne  oT  defend  the 
■ait  on  behalf  of  minora.  The  fiu^  that  the  defend- 
ant's pleader  did  not  press  the  objection,  doea  not 
relieve  the  Judge  from  the  dnty  imposed  on  him  of 
seeing  that  the  minors  wra'e  properly  represented. 
ZoBAWAA  BnraK  v.  Jawahib  &a:aa     8  Agra,  }ffl 

28.  — — Ctiiardian.—Stld 

that  the  institution  of  a  init  by  a  B:nardian  on  be- 
half of  minors,  without  due  authority  having  been 
obt^ed,  ts  illegal.  Deuitbaj  Kooibii  v.  Boodus 
Fbbiu  SnfaH  ...       8  Agra,  800 

[Agra,  F.  B..  Bd.  1874, 156 


24.— 


—  Son  adopttdptAd^ 

—When  adoption  takes  place  while  a  suit 
is  pending  on  the  part  of  the  widow  and  the  adopted 
|.,u  is  a  minor,  it  is  necessary  that  he  shonld  be  snb- 
■titnted  f  r  his  adi^ptlve  moiher  ai  the  party  pre- 
ferring the  appeal,  and  be  dnly  repreaoitcd  in  oon- 
f  rmity  with  the  provisions  of  s.  8,  Act  XL  of  18G8. 

COLLBOTOB  OP  BABSILLT  r.  NCBABV   DiT 

[8  Agra.  840 


2B.  - 


-  8tr, 


r.— A 


ftranger  cannot  bring  an  action  ou  behalf  <^a 

without  a  certificate  nndra  Act  XL  of  le6H.  Oobib- 
SBim  V.  OiBWAB  ...       8  Agra,  89 

26.  ' — — _  fiwiurotof.— A 

inibarakar  cannot  fne  on  behalf  of  a  minor  without 
permiisi  m  of  the  Gmrt'  or  a  certificate  under  Act 
XL  of  18(>3.    Bosh  Sush  v.  LooHim  SnreH 

[8  Agra,  220 

27. Pervtitiioa     of 

CoHrt.-Prom  the  fact  that  in  a  former  suit  the 
pl^tilPs  m  ther  was  arrayed  among  the  parties  aa 
hi*  guardian  as  well  aa  from  the  line  of  defence  she 
then  ad  pted  and  in  the  absence  of  any  evidence  to 
the  contrary,  it  was  presumed  that  she  had  the  per- 
missim  of  the  Coort  to  appear  and  represent  the 
minor's  interpst  in  that  euit,  and  therefore  the  deci- 
sion in  that  suit  was  held  to  bo  binding  on  the  minor 
b  a  subsfquent  suit  where  the  same  quetti-^n  was 
nuted.    BoKOJULLY  Sssa  n.  HcnasBBssvK  Box 

a7W.B.,492 

28. — SiH(  Jy  wmutKo- 

r!ced  ynarttow.— Where  a  person  reprMcnting  her- 
self  as  a  guardian  neither  fax*  out  a  certificate  ander 
Act  XL  of  1868  nor  obt^ed  the  permisnon  of  the 
Court  under  s.  8  of  that  Act  to  appMr  in  the 
(Uit  without  a  eeMBette,—Seld  that  the  minor  was 


ACT— 1858— XL— ooafimMJ. 

not  bound  by  any  act  of  the  alleged  gmar^ian,  nor 
was  he  bound  to  sue  within  three  ye«ra  bom  the 
order  passed  by  the  Court  ander  a.  S46,  Act 
VIII  of  1859,  rejecting  her  petition  of  objection  to  a 
sale  of  attached  property.  Sbizhmh  Kooitdoo  v. 
Hdsbbk  Nt^AiK  MiTDDnoB       .       7  W.  B,  899 

28.  ■ Btng.Beg.Xof 

I798~S»il  on  beha^  of  ssMori.- In  a  case  in  which 
Bt^nlation  X  of  1793  has  no  application,  the  Court 
may,  under  s.  3,  Act  XL  of  1B58,  allow  a  friend 
or  relaUve  of  the  minor  to  institute  a  suit  on  bis 
behalf,  and  where  the  gnardian  omits  to  take  steps 
for  the  protectloa  of  the  infant,  the  Court  may  allow 
another  person  to  eae  for  the  benefit  of  the  latter. 

HODHOO   SOOSUM  SDTSB  v.  FBTEHBI   BtTLLITB   PAVL 

[16  W.  B.,  281 

80;  Qaardianornext 

/nrad.— In  a  suit  bionght  on  behalf  of  a  minor  by 
hii  next  friend,  it  is  not  necessary  tor  the  next  trimA 
to  have  a  certificate  under  Act  ih  of  1H68,  provided 
he  have  In  fact  permladon  of  the  Conrt  to  sne.  Aim 
Baebh  Fakib  n.  Jhalo  Bibi 

[L  I.,  a.  12  Oalo..  48 
Ifeit    fHend — 


s.  8  of  Act  XL  of  1S6S,  doee  not  make  the 
receipt  from  the  Court  of  a  writtea  pomission  to  sne 
compolsory  npoQ  the  next  fiieod  ot  an  infant  phuntiff, 
Nbwaj  0.  Uauus  Ali    .    L  L  B.,  12  Calo,  181 

82. S^itonheha^of 

minor — Permitrion  to  relaiine  to  ms.:— The  mother 
of  a  minor,  who  had  not  obt^ned  a  certificate  under 
Act  XL  of  1868,  institnted  a  suit  on  behalf  of  the 
minor  for  some  property  of  small  value.  She  did  not 
ask  the  Court  in  which  she  instituted  the  suit  for  pe^ 
miirion  to  institute  it.  aa  required  by  s.  B  of  tbat 
Act,  but  ihe  Court  entertained  it,  the  defendant  not 
r^'ing  the  objection  that  it  had  been  instituted  with- 
out permission,  and  it  was  deinded  on  the  merits  in 
favour  of  the  minor.  Seld  that,  under  these  cir- 
cumstances. It  must  be  taken,  notnvithstMiding  there 
was  no  order  allowing  the  mother  to  sue,  that  the  suit 
was  Institnteil  with  the  Court's  permissiim.  Ebdas 
Nath  e.  Dbbi  Dor  ,         .       L  Ih  B,,  4  AIL,  166 

8&  Sight  of  lolder 

of  certiflcate  to  defend  tuUt  conneeled  with  minor't 
eitatt, — Under  a.  8  of  the  Bmgal  Hluors  Act 
(XL  of  I'leS),  the  Civil  Conrt  has  no  power  to  refuse 
to  admit  a  person  who  has  obtained  a  certificate  of 
administration  under  the  Act  to  defMid  a  rait  on  the 
minor's  behalf,  as  gnardian  of  ench  minor.  Baidio 
Dab  v.  Qobisd  Shaiteak  .      I.  Ii,  B„  7  AIL,  814 


84. — — 'Bight   to   defend 

vHhout  <!ertifiaate-—Appeara»ee  op  behalf  of  minor. 
— No  judgment  or  order  passed  in  a  suit,  to  which  a 
minor,  subject  to  the  pntriiioni  of  Act  XL  of  1858,  ia 
a  party,  will  bind  him  on  his  attiring  majority 
unless  he  it  represented  in  the  mit  by  some  person 
who  has  either  taken  out  a  certificate  or  has  obl^oed 
the  permWon  of  the  Diurt  to  me  or  defend  on  hi* 
behalf  without  a  cvtiflcate.  PermistliHi  gnuted  to 
me  or  defend  on  behalf  of  a  minor,  under  i.j  S  of 
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DIORST  OF  CASES. 


<    106    > 


ACT— 1868— XL— M  utintud, 
Act  XL  of  185S,  BltDQld  be  formally  placed  on  the 
record.    ISxamori  Dabu  v.  Joaosis&nBi  Dabu. 
[I.  Ih  R.  6  Oalo.,  460  :  6  O.  X..  B.,  861 
Sm  Vmm  Saias  v.  Imisav  Sivsa 

[I.  I..  B.,  4  AIL,  1 

86.  — ~ Pirmuiian  to  «- 

latite  to  d^*d. — The  mother  of  a  minor,  who  did 
nrt  bold  a  certificate  under  Act  XL  of  166fi,  vai 
raed  on  behalf  of  ttie  minor.  She  did  not  obfauQ 
permiioon  to  defend  the  mit  on  behalf  of  the  minor, 
bnt  the  Court  allowed  ber  to  aniwrr  to  the  mil  on 
behalf  of  the  miaor.  _£'«Uthat,  nuder  thcM  cir- 
eomftancei,  it  mnit  be  inferred  thai  the  CLuit  had 
given  bar  perminkn  to  defend  the  init,  &i  required 
by  g.  S  of  Act  XL  of  18BH,  and  tbrrefore  the 
decree  made'  agaiwt  bar  in  the  mit  ai  Tepremiting 
tbe  minor  wai  binding  on  tba  Utter.  JlKKI  v. 
DHABuiCaAioi  I.  lb  B.,  4  Aa,  177 


86. ■■  ■    ■ Bight  to   npn- 

tent  taViiof-  vHkout  errtifieatt— Discretion  of  Court. 
— A  penon  wbo  does  not  bold  a  certificate  nndi-r  Act 
XL  of  1">68  ii  not  debarred  hj  i.  8  from  reprewnting 
ft  minor  ai  pbuntjfl  nr  drfendant  in  a  mit;  but  the 
Court  bae  the  fnlleit  discraiioo,  wben  the  property 
ii  of  imall  value,  or  for  any  other  euAcieiit  canie,  bi 
diipcnee  with  the  prodnction  of  a  certificate.    Suii- 

MUST  KOOnSOO    V.    SOABODA    SOOITDDSEB    DOBBU. 

BaCJOHUSXBB  PixAKAjnox  v.  Sbabosa  Sooxdu- 
m  Doasn      .  .  8  W.  B.,  197 


87.  8%it  0*  he\alfo/ 

a  minor — SiUgeet  c(f  iuit  nf  mall  talitt, — A  mit 
can  be  proMcnted  or  defended  by  a  relative,  on 
behalf  of  a  minor,  without  a  oertiflcate  under  Act 
XL  of  1868,  wbeu  thembject-matterof  the  mit  ia  of 
amtallTaloe.  A anit  to  recover  real  and  pemnal  pro- 
perty of  the  Ta1a«  of  BT,280  was  allowed  to  be  pro- 
Mcnted  by  the  brother  of  a  minor,  on  behalf  of 
himtnlf  anil  lue  dudot  brothor,  under  ■.  S,  Act  XL 
of  lists.  ViMtxwir  Cbaitdba  Bebxas  v.  Eauvaxe 
Pal  ■  8  B.  Ij.  R,  Ajk,  ISO 

BDKDrDBS  Lai<  SlHoo    o.    Bajutdbb     Pkbtab 

3AHXB lW.B.,a60 

B,    B— Property    in     sereral 

dtatriOta.— "  Sttidtnoe  "  of  mtaor.—Beld  bj  LOOE, 
J.,  that  the  word  "residence"  used  in  s.  G,  Act 
XL  of  1B6H,  ii  not  the  place  where  the  nunor  may  be 
dwelling  at  or  about  tbe  time  when  the  application  for 
a  csrtilcate  under  the  Act  ia  made,  but  the  paternal 
family  bouse  or  tbe  family  residence  of  the  minor  in 
which  every  member  of  the  family  bas  an  interest, 
Btid  in  wMcb  they  umally  reside ;  Ainblib,  J.,  beina  of 
o[nnion  that  though  ordinarily  that  nught  be  taken 
to  be  tbe  meaning  of  the  word,  yet  idreuiMtaacee 
miglA  arise  in  which  it  might  be  taken  to  mean  other- 
wiae.    Haboxxs  Hobsboi  c.  Akbitb  Bowbot 

•     [17  W.  a,  376 

1.  -~ B.  8— Bnqnlr;    by     Court— 

Co»d*Bt  o/ajjpIicairt.^ACiiril  Court  may  defer  paas- 
iog  ordeia  on  an  application  for  a  ceHdflcate  tinder 
Act  XL  of  1S6S,  Muding  an  enqniry  by  tbe  Collector 
at  to  tlw  alleged  ttmi  of  t£e  manager,  and  tbe 


ACT- 1868— Xl.-7-cowh.MimJ. 

atate  of  thr  accounts  and  the  sneti  of  lbs  proper^. 

MOHBBK    CHinn>BX    SBIB    v.    THB     ColtEOTOB     OT 

DuTAaBPoBB  .        .        .  16  W.  B.,  81S 

a. — • — •  Tbe  Bummsry   en- 

quirr  provided  by  b,  6  of  Act  XL  or  ItB-i  reftw 
to  the  grant  of  the  ceriiflcate  to  the  partipa  claitning 
it,  but  no  part  of  tbe  Act  allnws  third  partiis  to 
demand  an  enquiry  into  matters  which  have  D'tbii^ 
<o  do  with  the  genuineness  of  the  grani.  Hiltooh 
Bdi  v.  GmBoH  la  W,  B.,  lOl 


o, Changs    of  gunr^ 

dian. — One  mantigeT  cannot  shift  cff  the  rrspcnritility 
from  himaelf  and  resign  the  appointment,  urn  am  ther 
otie  take  up  ti>e  appointment  without  the  privisicnl 
of  B,  6,  Act  XL  of  I'SS  (rFquiring  iaaue  of  a 
notice  of  Bueb  application  or  the  £iing  •■!  a  day  for 
the  hearing  of  tbe  application),  bdag  duly  ceriied 

ont.      JOSODUKBA  KOBB  V.  HiBOHA  EOKB 

[17  W.  B.,  968 

L  B,  7— Qiullfloatlon  for  gaar- 

6iaimhlp— Sight   to    certijleafe.—li   is    net    the 

policy  of  Act  XL  of  18t>6  to  prevent  partita  frrm  pei- 
forming  tbeir  natural  duties  by  tbe  yi.unser  tDimbcrs 
of  their  family  who  may  be  deprived  of  their  purenta, 
and  it  should  not  b«  onsidered  e»  an  ail  m  that  an 
undo  or  other  near  relative  will  neceaaarily  deiraud  a 
minor,  and  ought  therefore  to  be  refused  a  certificate 
under  that  Act.  Mabombs  Bales  e.  Govbbhubht 
[W.  B.,  186^  Mia,  26 

S,  S.  7  locks  as  much 

to  the  fltneii  of  tbe  relative  as  to  his  pr.  pin- 
quity ;  and  when  two  relatives  d^m  tbe  right  to 
administer,  tbe  Court  is  at  liberty  to  disregard  the 
latter  qtialification  and  look  to  the  former.  Asiiu 
BiBBB  v..  Aznv  Sabdvo  .  8  W.  B.,  884 

6, In  the  gT«nt  of  a 

certiScate  to  a  guardian  tinder  Act  XL  of  1868, 
unlets  under  peculiar  circnmatances,  fltnesB  is  to  be 
preferred  to  mere  nearness  of  relationship.  Ahah 
Ehan  v.  Hobbbva  KSitooa  9  W.  B.,  648 


e    appiintiug 
imsdf  of  the 


a  guardian,  the  Judge  should  satisfy  himsd 
applicant's  fitnefls  for  the  office.    Bah  Uyax,  Goota 
c.  Amxit  Lau.  Ehamaboo    .        .    8  W.  R.,  666 


not  ociy  tbe  neamesa  of  kindred,  but  also  tbe  s 

ableoma  of  tbe  person  to  be  appointed.     EhooseB 

HOSBB    DOBBBB    QHoeBAHBE    e.   EOTLASB   CEHiniBB 

Qhohb         ....    4  W.  B.,  Mis.,  23 

8,  The  mere  fact  that 

a  near  relative  who  desires  to  have  charge  of  tbe  pro- 
perty is  a  parda-naihin  is  not  of  itself  a  diaqnaliftca- 
tion  such  ai  takes  away  the  right  to  a  crrtificate 
under  i.  7.  EdscpfooIi  Kobb  v.  Collbotoh  oi 
Bhahabad 80  W.  B^  483 


7.  - — ~- Under    b.    7,    Act 

XL  of  1868,  a  person  claiming  a  right  to  have  the 
charge  of  the  property  of  a  minor  by  virtue  of  a  will 
ia  entitled,  if  the  will  be  a  genuine  instrument,  to  a 
certificate  of  adminiitration,  nctwithBtanding  tbe  exist- 
ence of  a  natural  gnar^an  of  the  minor  in  the  perfOD 


iizodbyGooi^le 


(    107    ) 


DlCtSfft  OF  CA8B& 


AOV-iaSB—XIi—eomliiHud, 

of    hli    motluf.    Bhoobtth    Voam*    Dnn   «. 

FooxHoo  Cbitbiisb  BAiraBJis        .  17  W.  Bq  B9 

8.  and  ""^  *  Mid 

6 — ^ppoialmtiii  nf  fHonJiaa. — Under  m.  4,  6, 
and  7,  Act  XL  of  18&S>  the  Couit  hfti  power  to 
ftppnint  «  gu&rdlaii  other  than  the  &(lier  of  m  Dliaor, 
for  tiie  pMTpDis  crt  incUtntiiig  mitt  waA  protecting 
the  pTjparty  of  the  dudot.  EtwjiBI  p.  Bak  If  ask  aX 
BiK  ....  4  B.  L,  B,  Ap,  71 
[18  W.  B^  380 

a  ■ • r  Cariifieat*.  of 

gtMTtUantkip  to  MiMior~i'n>o»<f»r».— Where  m 
»pidic^on  WH  mute  by  »  Binda  female  for  a  cer- 
t^te  of  adnuniitraljcm  undqr  Act  XL  of  1868-  in 
reipect  of  an  eatate  which  iha  alleged  to  belong  to 
HI  adopted  »aa,—!Btld  th»t  the  Jiii%e  onght  merely 
to  hkve  oiqnired  whether  the  bo;  wm  a  minor,  and 
whether  the  peldtijner  being  a  near  reUtive  w»i  a  fit 
peiiou  to  be  entmited  ffith  the  charge  of  the  minor"! 
pn^erty.  Bbobico  Uoieb  Chowdhkahi  v.  ChiT' 
TtrxMom  CaowDHJun  .    8  W.  B,  25 

10.  — ; Aoooimtfl,  flUag  In  Conrt— 


An  Mbninliliktor  holding  a  eoriflcate  iinder  ,.  .. 
JuA  XL  of  ISbi,  ii  not  bound  to  file  In  Court  perio- 
ral MKODnt*  of  aaaey  reallied  and  diiboned  on 
ac«oirat  of  the  minor.  Iv  ss  Sorkaixt  Edoitwab 
le  W.  B,  SClg.,  08 
U. Aooount  of  arnudUiuhlp— 

SeiignatioH  qf  guardiaiuMp, — Under  i.  7,  Act 
XL  of  18G8,  a  manager  appuinted  to  the  estate  of  a 
minor  oannot  in  any  waj'  get  rid  of  or  reugn  that 
tnut  inthont  the  permuuon  of  the  Court,  and  nithout 
duly  accoxintinf  to  hii  mcceMot  for  ail  money* 
recdved  and  dubuned  by  him,  Kalbb  FsBflKiD 
SiKSB  V.  FooKHo  1>BBU  .        .    16  W,  Bq  898 

L  ».  8— Ppooadaro   where    do 

new  nMiiwa—^fpeiMtmeiU  iff  guardia* — Col- 
Itotor-firionmiMotrt^eatt—aBAeiAct  XL  of 
I8681  (.  t^  the  Judge  ha*  no  power  to  appokt  the 
Collector  ••  maoMsr  uf  the  eitate  of  the  nuoorj  until 
lie  if  MktiiAect  that  no  penon  hae  eitabliahed  title  to  a 
oertlAEate  under  a  will  or  deed,  and  that  tliere  is  no 
reUtiTe  willing  and  fit  to  be  eatiuited  with  the  charge 
of  the  property )  and  both  theee  altematiTei  mnet  be 
proved  to  the  Court  in  the  ordinary  way  by  evidence 
bnn^t  before  ttie  Court,  Hibbb  Bbu  «.  Coixbo- 
TOKOiFvBnAH  .    22W.B,40O 

2. ftnd  aa.  10^  11,  and  12— 

pEoeednre  where  no  neitr  relative.— The 
powen  given  by  n.  10, 11,  and  12  of  Act  XL  of  1S68 
only  accrne  n^on  the  happening  of  the  contingency 


-  aa.  10  and  12— Power  to  esnoel 


oertlflMte  ud  i^oat  another.- When  the  ertate 

of  a  mini^r  couiiits  in  whule  cr  iu  part  of  land,  or  any 
intereit  in  land,  and  when  mch  applicatiun  ii  mad^ 
the  Court  can  only  proceed  to  act  in  aceurdaoce  with 
the  pruTinoni  of  a.  12  of  Act  XL  ef  1&68,  and 
hat  no  jurisdiction  to  grant  ouoth^  certificate  to  any 
fit  fenon,  lutb  a  toune  b^ng  confined  to  caief.  id 


AOT- 

wUch  the  property  it  of  tlie  deacriptiou  Indicated  by 
■.  10.    Baihawat  Ally  e.  Koobjbbhah  Bsavx 

[I.  U  B,.  10  Calo.,  «98 

L  : B.1S— A]WolntinentofCoUe» 

tOT — Foaer  to  appoint  CoUtetor  to  iakt  ehargt 
tf  minor'i  ttfata. — Cnder  tYa  pn>vidon>  of  h.  9 
and  13  <d  Act  XL  of  IBCS,  the  minor'!  eetate  cannot 
be  n^da  over  to  the  Court  of  Wardi,  but  the  Collector 
■hoald  be  directed,  under  i.  12  of  that  Act.  to 
take  chaige  of  the  estate  of  tbe  minor,  and  he  there- 
upon beoomes  inveited  with  authority  to  appomt  a 
manager  of-  the  property  and  a  guardian  of  the  penon 
cd  the  minor.     Iir  TBB  KAIXBB  01  TBB  FBTItlOIl  OB 

BqieooLal     ....       21!T.W„888 
Tnut  ortatad  w 


potM  mentioned  in  the  w&lr— e^.,  the  maintenance  of 
MUgkmi  wonliipi  charitable  inrtitotaon^  et&i — the 
ptopertiet  belon^ng  to  the  tmit  caiuuit  be  taken 
ehuge  of  by  the  Collector  nuds  Act  XL  of  18E8. 
BuuBUBBBB  Dabu  e.  JoaansEo  Sath  Box 

[28  W.  B,  278 

a.  — ■ — —  ■  ■  ■ DitpuU      at      to 

jworiKMuitiJ.- Where  two  personi  werefighting  to 
get  hold  of  the  property,  and  the  probability  wM  that 
the  minor  would  lofler  it  the  property  lay  in  the 
handi  of  dtber,  the  Conrt  could  not  Ky  that  either 
pereon  wat  a  fit  person  to  be  appointed  manager,  and 
therefor^  under  ■.  12,  ordered  tbe  property  to 
to  the  charge  of  the  Collector,  with 


Kov  «.  UiBOHA  koBB        .        .    17  W.  Bq  269 

^ Joint  pr(q;ertgr,Intei«Bt 

i3i~8pti!^leation  i^f  *ltar»  tff  mti»or. — Wher%on  an 
appliration  for  the  appoiutmoit  of  a  manager  to  the 
ettate  of  a  deceaied  Kajah.  a  Zilla  Judge,  n<Awith> 
■tanding  a  contention  raiied  before  him  a*  to  the 
extoit  of  the  miuor'a  intereat  in  the  pnpertv,  paiaed 
an  ordo'  itrictly  within  the  preriMoni  01  i,  12, 
Act  XL  of  18&8,  hii  (ncceMor  waa  held  to  have  aolad 
without  jntitdiction  in  having,  npon  a  euhMqnent 
application,  paned  an  order  ipeciJfyiDg  tbe  ehareaof  the 
minor  and  the  oppoiing  party.  Colleotob  ov 
TiBBOOT  V.  Bajooouas  Ubo  Ndbsitk  Sasa-B. 

[10  W.  B..  918 
Ctrt^leatt    under 


Act:zL  uf  I  .  .  . 

anceitral  propartg.—Xi'aAa  Hindu  law,  t 
in  anccitral  property  taken  b^  sodi  immi 
their  birth  ii  an  eitate  and  intereit  in  immoveable 
pri.perty  in  reipect  of  which  a  oertifleate  of  adn^nia* 
tration  under  Act  XL  of  1858  may  be  giai^ad  during 
the  lifetime  of  th^  father.  Dbbbaj  Kobb  d.  Adjoo- 
SBYA  Bex  SrasB  .    8  IT.  W.,  01 

Proptrtlf  qf  m 


law  ii  enjoyed  in  iti  entirety  by  the  whole  family,  and 
not  in  ihixea  by  the  memben,  one  member  haa  not 
mch  an  intereit  ther^n  ai  ii  capable  of  bring  Uno 


lizcdbyGoOt^Ic 


(  1»  > 


DIGEEn  Of  CABSB. 


ACT— I8e8-XL-«(i«ttiw«f. 

ebaigt  of  utd  MpuUel;  maiiaged  andei  ihe  pnri- 
nou  of  Act  XL  of  18(8.    Sbio  HtrKvrir  Sotoe 

V.  OHUItBAM  EOOBBU  .     21 W.  Bq  US 

Ajholi  KooiKu  V.  DisijauB  6inoB 

[:2sw.B^2oe 

7.  PariiUo* B,    ft 

Hinda  goveraed  'by  the  Kitkkihmn  l»w,  died,  Uftiing 
two  minor  •ona,  if  and  JT.  attd  alio  k  widow,  i., 
and  two  aliiai  msm  bf  har ;  the  mcther  of  J  and  f 
hftTing  pcedecesMd  him.  On  J'l  fttt^Jiiiig  nutjority, 
tlu  Court  of  Wudi,  which  bad  taken  pcwwwin  of  iH 
tiaprcpertj,  withdrew  from  the  maiu^«inenti  and^ 
tlun  applied  under  Act  XL  of  ISCS  and  obtuned  a 
CjKtiilcate  with  retpect  to  the  ihaM*  of  K  and  hei 
two  minor  Mm*.  Sabttqacntly  JC  having  attained 
nwiorit;,  hii  dure  waf  exdnded  bom  the  tperation  at 
the  ontjfloate.  On  the  death  of  J,  leavmg  M,  hit 
widow,  and  an  infant  ion  by  ha*.  S  applied  for  a 
■huilarcertifiaatc^nnder  Act  XL  of  1SG8,  with  re^tect 
to  the  propeity  of  her  ion,  and  it  ftppeared  that  K 
wa«  incapable  ot  managing  the  ^poty.  Meld  that, 
tboDgh  the  eeitiflcate  granted  to  1.  bad  been  impro- 
pcrlj  obtaine^  M  *a*  net  entitled  to  one,  ae,  no 
pafHtioB  having  tahen  place  usee  B't  death,  the 
piope^  wa*  ftiU  the  joint  family  property.  Hoo- 
iiUB  EoBB  D.  KuBi  FBosaAS 

[L  I..  B^  7  Calo,,  868 

8.  ■ and  8. 9— Appofntmoit 

tfCoUeotor.— Where  »  ceitiflMte  ncder  Act  XL  of 
laea.  whkh  bad  beoi  giuted  to  the  two  widuwi  of  a 
deeeaaed  Hindn,   wai    recalled,   nmply    beeaaie,   in 

*"-'-"  _  ement,  joint  management 
t,  and  theDiitrict  Jndge,  refus- 
ing the  ^plicmoQ  of  the  widow,  who  wm  theminor** 
mrtber,  to  be  made  aole  manager,  directed  the  Collec- 
tor '  nnder  i.  13  to  take  charge,— JSTrjM  that, 
in  the  abamce  of  any  gronnd  to  remoTe  her  nua- 
naiily,  the  C«nrt  wu  bound  to  grant  the  applicatiun 
of  the  minca'i  mother  u  the  neareet  relatiTe,  and  to 
allow  faet  the  management  nntil  some  c»aie  to  remove 
bar  wae  doly  made  out.  S'lBTAXrasB  1>ebxb  v.  Co£- 
uoiOB  ot  Si-PiBainnfAB8  28  W.  K,  S80 

9. Power  of  Court 

to  limit  nature  or  extent  of  properly, — Where 
amanascs  ii  appointGd  under  Act  XL  of  18G8,  the 
CitII  Court  bai  no  antborlty  to  reitrict  or  limit,  by 
deKriptioQ  or  otherwUe,  the  nature  or  extent  of  the 
minora  pr  perty.  Bbbo  Puotnstio  Cuobbs  v. 
OoPixBrxn    ....     [L6W.R.628 

1. ■■  18    Power  of  goardlMi— 

Ctrt^aUd  gmanliaai  Potetr  of  %w!trt^aiaiL 
^aaMMiu—^Ma^er*.— Themlea  laiddown  in  Act 
XL  «f  ltl68,    from  >.  IH   downward!,   apply   only 


coly  I  it  odofen  on  bim  generally  the  poweia  li  Xut 
owner,  but  in  regard  to  acti  of  alkuUlon  beyond  certain 
linita,  it  reqnirea  that  bit  aeti,  in  order  to  be  valid, 
diotUd  have  the  previoui  Mtoctioa  of  the  Ccut ;  *&ch 
pruriwMU  are  altt^etber  nniuitable  to  the  caae  of  a 
runaufT  entiidy  nniy.Dtwcted  with  the  Court.  Bau 
Cmmsft  CBcoKsuiiTtz  «.  BswoK^ta  UoinH- 
us     I.  IhS,  4  Colo,  029:  4  a  LB,  247 


ACT— 185S~ZL— «o*<uNuiI> 
2.  S«^Mr  %   _ 

fo  t»ll  omortgage.—Sa»etio»  nf  CatiK.-ActXL 
of  1SG4  doM  not  prevent  a  guardian,  who  ba«  ob* 
tuned  a  certificate  thereonder,  trtis  telling  or  mut- 
gafpng  property  in  Calcatta  without  the  Muetion  irf 
the  Caazt  GaFiXHUUH  HoiFiOui  c,  Ucrsiko- 
XCfTZ  OCTTEH  .     14  R  Ih  B.,  21 

&  Jiorlyagt  ly  guar' 

diatt  kMouI  laiKtioH  (if  til  Court, — Wbare  a  gwK^ 
dian  bad  mrrtgaged  c<vtain  property  of  a  minor 
without  previuuily  obtMoing  the  nncUon  of  the 
Court  nnder  ■.  l»  of  Act  XL  of  1658,  but  it  was 
found  that  the  morteage  trauMotion  waa  a  proper 
one,  and  there  bad  mea  been  a  decree  in  a  aih  fat 
which  the  minor  waa  pnperly  t»ft*¥ntai  nnder 
which  the  property  had  been  hm.  tl^  irregularity  a* 
to  the  mortgage  being  mad*  without  the  MUtcti«n  of 
the  Ccurtwaa  net  allowed  to  prerail.    ALrunra  VIBU 

V.  OoLUOZ  CnnaiiBB  8km  

[16  B.  Ik  Bu  868  note 
Qromtdtfor  retail 


of  tsrtifieals.—'Whete  a  guardian,  appomted  nnder 
Act  XL  of  BC^,  ufir^aged  certain  immoTeable  pri> 
perty  of  the  minor  witht'Ot  obtaining  the  ■mrtinn  ot 
the  Court  under  a  18  of  that  Act,  Nid  it  appeared 
he  wa*  related  tr,  and  juinily  intereited  wita,  the 
ndnor  in  the  management  of  the  property, — Mtld  that 
it  wat  not  a  ■uttcieot  canie  to  recall  tlie  ceit^cate 
unleii  it  was  made  rlear  that  in  the  mortage  trails 
aetioca  he  had  acted  b  bad  faith,  or  had  injured,  or 
—  likely,  or  had  intended  to  injnre,  the  intereeti  of 


the  n 


IH    I 


BcBuiTTo  CooiUB  Quoa    16  B.  Ii.  B.,  861  note 
BnoiKNDBo  Nas&ih  Boi  c.  Bubitxio  Cooiub 

Obobb IS  W.  B,  800 

6.  — Sale     bg   gitardiam 

witkout  tawctio*  oftk»  amrt—InvaiidUv  oftalt~- 
Eeftmd  of  jiarcAow-woaay,— A  Mdeiof  a  minoVi 
immoTeable  property  by  a  guardian  appointed  nnder 
Act  XL  >.t  IBaS,  and  who  wae  al»  the  knrt*  of  the 
joint  family  of  which  the  minor  waa  a  member,  is  intfr 
\\A  if  made  without  the  tanction  requited  by  e,  18 
of  that  Act,  evm  though  ^  aale  may  have  been  for 
the  benefit  of  the  minor  and  made  m  good  fiuth  .to 
pay  oft  the  debts  of  the  anoeetor.  Where,  bowwer, 
it  wai  found  that  the  porcbaaer  bad,  acted  bond  fidt 
and  had  paid  a  fair  price  for  the  propsty,  he  waa 
beld  en^ed  to  a  refund  of  m  much  o<  the  purcha*^ 
mrney  ai  bad  been  eipaided  for  tJie  benefttof  the 
mmor.  SsiTSBnT  Cbdhcib  Cai-rtotaoat.  r. 
EuEiAMH  HooutusB  .    16  &  Zj.  B.,  860 


e. Morigttgt  by  JA^w 

ittrotar  of  a  eti'jiur'j  proptrig — fitrchattr  vilK 
tuiflcf.  TilUfif—DutieiofPiirciaitr.—Ktaortgtge 
of  the  property  uf  a  minor  made  by  the  adminiatrator 
appointed  usder  Act  XL  of  St>8  ia  invialid,  unlrei  the 
■auction  of  the  Court  hat  been  previonily  obtained, 
under  i.  It  of  the  Act.  Where  the  admini* 
trator  wai  med.  a*  reprraenting  the  minor,  by  the 
mortgagee,  "^^  made  no  defence  to  the  anit,  «Ht 
the  property  wa*  aold,  under  a  decree  lO  obt^ned,  to 
the  mcrtpafee,  by  when  it  waa  again  iold  to  a  tUrd 
pcncn,  who  knew  that  the  adminirtrator  had  execnted 
Os  mortfmte   in  that   capaett;,— AM  that   the 


lizcdbyGoOt^Ic 


DIOBSI  at  CASBS. 


ACT— XS6S— XL— oairfiwDoJ.  ! 

decree  diil  not  pFjtect  the  niurtg»gee  who  porchuad 
tit  the  Court  wlo,  nor  her  Teadee.  trum  nit  by  the 
min.ir  fur  recovery  of  the  propertj.  Debi  Don 
Saboo  d.  SuBoDiu  Bdu  .  1 L.  B.,  S  Calo,  28S 
35  W.  B,.  448 


ealf-holdar  viitkoid  tanctic 

1873,  I.  23.— A  m  >rtg»go  by  >  panm  h  Iding  ft  cer- 

ti&cste  of  admiuiitrati^iL  in  reipect  uf  the  eiUte  of  & 


Civil  Cunrt  previontly  obtuned  i*  vuid  with  reference 
to  ■,  l**  of  tb&t  Act  and  ■■  2S  of  the  Ckinbact  Act, 
evea  though  the  mortgage-mone;  wm  adTUCed  to 
Uquidste  snceiCnt  debta  ftnd  to  kts  sncettTftl 
-r  pi-rty    fr^m   wis  ia   the  execnUau  of  t.   decree. 

H  SlHSH  v.  SDBB&H  KdAB 

CL  Ii.  B..  S  AU.,  902 

a. Purchattr       /''out 

gMari,at.—Fcr  OiBTB,  C../.— PreTiouil;  to  the 
palling  of  Act   XL   of    inbS,   vbere  >    nit    wm 


ki  generally  iiummbeot  uptm  the  pmchaaer  to  prove 
thai  he  acted  ia  good  faith  i  that  he  made  proper 
enqQirici  ae  ti  the  DMcwity  f  r  the  sale  i  and  had 
iMneiiUy  »tjifled  himielf  of  the  exirtence  of  that 
lucranty.  Nuw  under  i.  IB  of  that  Act.  the 
Civil  C  .nrt  not  inly  hat  the  power,  bat  U  bound  to 
enqnire  Into  the  ciicumatoncei  of  each  c«m.  and  to 
determine  whether,  ai  a  matter  of  lav  and  pmdenoe, 
it  ia  rijtbt  that  any  pr.p. led  lale  or  m  rtn^  tit  the 
mioor'i  pr  pert^  ihould  take  place  \  and  if  the  Court, 
npao  the  mitinali  and  inf  rmatijn  brunght  before  it 
by  th»  gnirdiaa,  makd  an  urder  for  vie,  a  pnrchaaer 
under  inch  an  order  ii  not  bound  to  make  the  aune 
enquiry  which  the  Judge  hai  made,  and  to  determine 
for  himielf  whether  the  Judge  hat  done  hit  duty 
pr  pn-lf  and  come  to  a  right  c  ucluuun.  Where  a 
plaintiff  allegci  fiand  or  illegality  ai  a  ground  for 
aetting  aaide  a  Bale  made  under  •.  18,  the  onue 
lieanp-in  him  u>  make  out  apnnrf/'ac<«c»M  of  fraud 
or  i11q^lit\i  and  to  ihrnii  that  the  dsht,  which  funned 
tbec  niidenti  □  for  the  ttXe  in  inch  case,  waionef(« 
w^ch  the  minor  wai  nit  mponnble.  Per  Pbikbbp, 
J,— A  itraogi-r  purchanng  frLm  a  guardian,  acting 
nnder  the  auth  rity  granted  oiider  p.  18  of  Act 
XL  of  18&S.  will  be  entitled  to  every  protection  fr  m 
the  Courti.  >n  I  ug  ai  it  ii  not  ibnwn  that  he  acted  in 
a  fraudiili-nt  '  r  c  llunve  manner,  knowing  that  the 
debt!,  fi  r  the  liquidati  lu  of  which  the  porcbaae-m  ney 
wimld  be  applii^,  were  not  debti  lawfully  binding  on 
the  min  r.  The  burden  of  pmof  in  luch  a  caae 
w  uld  1  e  heavily  on  the  peraon  aeeking  to  aet  altde 
(be  alienation.  But  where  the  purchaaer  ia  himulf 
the  cri'ditor,  and  therefore  li>(  the  mean*  of  nUafying 
a  Court  aa  to  the  origin  and  natuTe  of  the  debtl  and 
how  they  are  binding  on  the  minor,  the  burden  of  proof 
ii  ahifteil  on  the  purchaaer,  when  the  plaintiff  hai 
«rtabll»hed  tprimd/aoig  cue.  -ikkhbb  Ckuhd  o. 
Duif  mrrz  Braaa  ,  .  1. 1..  B:,  5  Calo,  868 
Ce  O.  X..  B„  874 


ACT— 18B8- 

without  the  Mmction  of  tiie  Jud 
amiuorappointednnder  Act  f 


by  a  gniidian  of 

1858U  abaulntely 

void,  and' a  decree  obtunad  npon  a  murtgage  ao 
execnted  oannot  be  enfjrced  a^tiuat  ttia  property  of 
the  minor.  Bdoebu  Sim  e.  ElX  Kusu  6i  'Oa 

[110.IbB»84B 

T.iT.i  HtrsBo  Fkous  v.  Babaxitie  Au 

[LL.R,26Cftlo,80e 

10.  ■-—  Chiardiait     and 

minor^Mortffagi  by  oartyfleattd  g*ardiMt  wiik- 
out  tanetion  of  Dirtriat  Court — Martgagt  •wmatf 
applied  partlg  to  bentJU  of  mi»or't  aifaft — Siul 
hii  minor  to  tet  aiide  th$  mortgage — Contrvvt  Aet 
fix  oflS73J,  I.  65.— S.  IB  of  the  Bengal  Minora 
Art  (XL  of  1868)  doea  not  imply  that  a  «le  or 
mortgage  or  a  leaae  tor  ntore  than  five  yean,  exe- 
cuted by  a  certificated  gnardian  without  Muetion 
of  the  Civil  Court,  la  illegal  and   vrad  ab  »_>»»*»»; 


but  the  proviao  n 


la  that  in  the  absence  of  tnch 


9.  - 


Itortgage  bg  i 


4ian  wt(Ao«*  faction  qf  fJu  Coiitf.— A 


^QOtion  the  c-rtificated  guardian,  who  otharwiw 
would  have  "11  the  power*  wluch  the  minor  wonld 
have  if  he  were  of  a«e,  dull  be  relegated  to  Uia  pari- 
tion  which  he  would  occupy  It  he  bad  been  granted 
no  ceitjflcate  at  M.  If  any  one  chooae*  to  take  a 
mortgage  or  a  leaae  for  a  term  eieeedin^  Ave  yean 
under  t-ieee  circunutancte,  the  tranaacbon  ia  on  the 
bsdi  of  no  cerbflcatu  having  been  granted.  ]bi  a  rait 
brongi  t  by  the  guardian  <-t  a  M^omedan  minor  tar 
a  declaration  that  «  mortgage  deed  ex.  cuted  by  the 
minor's  ou-ther  waa  null  and  void  to  the  extent  of  the 
minor'B  ahare  and  fur  parKtim  and  poneanon  of  tnch 
■hare,  it  waa  found  that  a  twnmdetable  proportion  of 
the  moneye  received  by  the  m  rtgagor  had  been 
applied  for  the  benefit  of  the  minor't  estate  by  flia- 
chacgiDg  incnmbraucet  impoted  on  it  by  hia  liecented 
&thec.  It  appotfed  that  at  the  time  of  the  mort- 
gage, the  mother  held  a  certificate  of  gnardtanabip 
undrr  the  Bengal  Mlnon  Act,  and  that  file  bad  not 
obtuned  from  the  Civil  Court  any  ordrr  miu^xxSag 
the  mertgage  under  t.  IBofthat  Act  j—J«W  that  the 
onuidon  to  obtain  tnch  aauction  did  not  make  the 
mortgage  1U%&1  or  void  ai  initio,  but  relegated  the 
partiea  to  the  p.ntion  in  which  they  would  have  been 
if  no  certiftcate  had  been  granted,  ie.,  that  of  a 
troQiaclicHi  b;  a  Mahomedan  muther  affec&ig  to 
mortgage  tbe  property  of  her  minor  aon,  with  wboae 
ettiite  ahe  had  no  power  to  ioteifere.  Stld  that 
thli  fell  within  the  clatt  of  csaea  in  which  it  haa  bern 
decided  that  if  a  pen  m  telle  or  mortgage*  anotber'a 
pr  perty,  having  no  l^al  or  equit  <blB  right  to  do  ac^ 
and  that  other  benefitt  by  the  trauaaction,  t'.e  latier 
cannot  have  it  aet  atide  without  making  reflitntion 
to  the  peraon  wboae  money  i>a-  hem  applied  f  ir  Hie 
benefit  of  the  eatate.  ffeM  th.t,  evenif  mortgagea 
executed  by  a  certificated  guardian  without  the 
mnction  required  by  i.  18  of  the  Bengal  Minora  Aet 
were  void,  the  section  did  not  make  them  illegal  ( 
and,  with  reference  to  a.  68  of  th«  Contract  Act,  the 
pWntiff  could  not  obtain  a  decree  for  a  dedaratloo 
that  tbe  mortgage  «»»  inoperaJdre  as  againat  bit 
ihare,  except  on  crndition  of  hit  making  rertitatlon 
to  the  ertent  of  any  moneyt  advanced  by  tb«  defend- 
ant under  the  mortgage^eed  which  had  gone  to  tiie 


lizcdbyGoOt^Ic 


OIOHSI  OF  CABiS. 


(    lU    ) 


ACT— 186S-ZZt-«(HiNMaif. 

ben^  of  the  plMntiff**  eftftte>  or  had  been  expended 
OD  hit  mwnteiuiice,  edautioii,  or  m&rriage.  Maiui 
Sam  V.  Tara  Bi*sh,  I.  L.  S«8AIL,862,  dittin- 
guUhedi  Sarat  Ckundtr  t.  B^jkiaen  Motkerjtt, 
a  £.  L.  &..  asO,  Faua  Ali  t.  Sadik  Sontiih  7  If.- 
W„  301,  Saitt  £am  v.  Uakomed  Abdool  Rakman, 
6  S.-  IF.,  ass,  Hamit  Singk  v.  Zakia,  I.  L.  K.,  I 
Ml,  07,  vxA  QuU/ure  Shan  v.  Naubei/  Kha*, 
Wtiln  SolM,  All.,  ISai,  p.  IS,  lefMted  to.  Qm- 
BU  Bazhbh  o.  Huud  Ali  ,  I.  L  B,.  9  AU„  840 

U.  Cartifiaaltd 

f»ariian.  Power  of,  lo  grant  leaie — Unaiithoriied 
tr*M^ftr,  l^tet  of. — A  Itaae  for  m  term  of  twelve  jear^ 
bntrouwMle  atthepergnimali  nte  bad  tnuufwkble 
in  iti  duHMter,  panted  bj  a  ceitifloated  gnudlan 
Kithoot  the  ainthority  of  the  Court,  U  void  ah  imiio, 
•nd  win,  therefore,  not  avail  the  lenee,  even  for  the  pe- 
riod of  Ave  yeare,  for  trhichBachEfoardiauisatUbert; 
to  grant  the  leaee:— £«M,  accurdingly.  ttiat  in  ihe 
oee  lit  ijmali  property,  whether  mch  a  leaee  wai  exe- 
cuted bj  the  gufdian  conjointly  *fith  the  c^-shareri 
of  the  miner,  or  eeparately,  the  minor  waa  entitled  to 
(Hod  the  leeeee  as  treapai^er  in  respect  of  hia  own 
uan  witbont  making  mi  co-ibarers  parties  to  the 
Rirt-  QM<er4  whetherinchalesee  granted  by  a  crrti- 
flcated  guardian  conjointly  with  the  co-ihueri  of  a 
minor,  ud  thai  creating  one  and  the  nma  tenaney.  ia 
not  ^10  void  at  agaiuit  the  co-atkarera.  Bald,  alio, 
that  a  tianafer  made  by  a  pemn  in  the  capacity  of  a 
certificated  goardian  before  the  actual  inne  of  the 
certaflcaWi  bat  after  the  orders  for  ite  iBBuabave  been 
made  in  hii  favuoi,  and  after  hia  recognition  ae  a 
certiflcated  gnaidian.  b  a  truuter  within  a.  it)  of  Act 
XL  of  IKW.  BiBBHSKA  NuuiH  SuraK  Chow- 
SHBX  s.  Moux  I,  Ii.  B.,  16  Calo,  40 

IS. — Ltate  granted  by 

guardian  of  minot'tpropertg/or  l«rm  exeetdtng  Jh» 
yoari  mikoitt  tanation  qf  Court,  Effect  of.— A.  lease 
granted  by  gnar^n  of  a  ■nitior'i  -property  who  baa 
obtained  a  certificate  under  Act  XL  of  1B5S  for  a 
term  exceeding  five  years  withont  the  sanction  re- 
qnired  by  a.  18  of  that  Act  is  invalid.  Bbupihubo 
5IA&1.XAH  Dqtt  t.  Nbhtb  Chars  Hohditl 

[L  I..  B^  16  Calc,  6S7 

IS.    -      Froo«dare  on    a^Uoatlon 

tat  leav«  to  dM>l  with  property— Onfer  of 
Civil  Co*H  avlhoriii»g  leata  of  miaot't  proptrlg. 
— On  an  application  Duder  a  IB  of  Act  XL  of  1868 
for  leave  to  deal  with  the  property  of  an  infant, 
the  Civil  Conrt  i*  bound  to  determine  the  qaeation 
whether  tli£  proposed  mode  of  dealing  with  it  wontd. 
If  aanctionad,  be  tor  the  benefit  of  tnch  infant :  and 
tlie  peti&o  ehoatd  contain  all  the  materials  reason- 
ably  required  to  enable  the  Court  to  decide  that 
qntftioD.  Hie  deciekm  of  Qasth,  C^.,  in  Sikier 
Cktmd  V.  Ihlpattf  aii^h,  I.  L.  S.,  5  Cole,  869, 
bdlowed.  Ia  ihi  vittbb  of  thb  PBrrnov  or 
SaxuH  CairxsiB  HooxEoriuBT^ 

[L  K  B.,  6  Calo.,  161 

L  1. 21-8«.  7  and  19— BeoaU  of 

OSTttflestft— Power  qf  Court  to  rteall  eertiflcaie 
arauttd  under  t.  7,  Act  XL  of  tSea.—A.  certificate 
giasted  under  i.  7,  Act  XL  of  1B68,  can  be  recalled 
Munnarilr  sndtt  s.  81.     When  the  appUcatioti  tot 


ACT—iasa—XIt—tonHnutd. 
recall  ia  based  on  charges  of  waste  and  miamanag^ 
ment,  the  certificate  may  be  ao  recalled,  it  a  snffldent 
ease  is  made  out,  withont  any  acoouut  having  pre- 
yiooel;  been  taken  in  a  regular  suit  under  s.  19.  Iir 
THB  tUTiSB  or  iHX  PBirnoH  oi  Skubwas  Hobbkb 
Ekut  .    B.  L.  B.,  Sup.  VoL,780 

[S  Ind.  Jur.,  IT.  8„  SOO 

NiuirBB  BiBBB  D.  SVBWAS  HoBfiu' 

[7  W.  B„  9sa 

a. ^ Mode  of  MTOM- 

tiom. — It  is  not  neceanry  to  institute  a  legnlar  dvil 
suit  in  order  to  obtain  the  revocation  of  a  certificate 
of  gnaidianiliip.  Mahombd  SUKBHcm  Ee&it  v. 
Ann,  Bbsvic  8  IT.  W.,  140 

8. An  order  cannot  be 

made  in  the  Summary  Department  declariuK  a  eale 
made  b;  a  manager  invalid  as  being  not  wiUun  the 
soope  of  a.  18,  and  granting  an  injiuidilm  to 
prevent  the  dem'tlition  of  a  bouse.  That  most  be 
done  by  a  regular  suit.  H^CBcmrinnHBA  v.  Abdool 
Jdbbab 17W.H.,171 

4,  — Bengal  Aot  IX  of 

J879 — Application  to  eaueel  eerlifleati  of  guar- 
diantiip  and  grant  aaoMw.— Where  an  application 
is  made  onder  the  provinona  of  a,  31  of  Act  XL 
of  IS&S  to  have  a  certificate  granted  nnder  that  Act 
recalled  and  a  freeh  certifin^  granted  to  aDother, 
the  applicant  ahonld  set  forth  in  his  petition  a  anfit- 
cient  cause  tor  such  course  bring  taken,  and  the 
Court  should  thereupon  proceed  to  myiixe  Judieiallg 
whether  inch  sufficient  cause  is  estabhshed.  Saxha- 
wi.T  AT'T-t  e.  NooUBKix  Baavu 

[LKB.,10  0ala..U8 

6.   Ground  for  rteall. 

—An  order  for  a  certificate  may  be  revoked  under 
B.  21,  Act  XL  of  1868,  it  the  Judge  aeea  aofi- 
cient  cause  for  ita  revocation  in  the  conduct  of  the 
party  in  whose  favour  it  wae  granted.  Tushibv 
HoMEiir  a.  SooXKOO  .       14  W.  B.,  4B8 


-  and  a.  12.— A  Znia  Judge,  hai 


■rs 


ordered  the  grant  of  a  certificate  under  Act  XL 
1&5B  to  a  widow  with  refcremce  to  the  property  oi 
ber  deceased  bosbaud,  afterwards,  at  the  instance  of 
the  Collector,  and  on  hearing  aB  the  parties  claiming 
or  objecting,  eet  aidde  lua  order  and  dlreoted  the 
Collect  r  to  take  charge  of  the  eat«te.  Seld  that 
the  order,  though  the  Judge  profrsaed  to  make  it 
under  a.  12,  Act  XL  of  186S,  was  really  made 
nnder  a.  21.  Chcsdbb  Coomab  Bov  e.  Collboiob 
ov  Jbssobb.  BussAirr  Cooiuksb  Dobsbb  v.  Col- 
LioioB  or  Jbuobb  .13W.&,  348 

7. Srouud  for  re- 
call— Marriage  of  minor. — The  marriage  of  a  minor 
is  not  a  sufficient  cause,  within  the  meaidng  of  s. 
21,  Act  XL  of  1868,  for  withdrawing  a  certi- 
ficate aa  manager  granted  imder  that  Act ;  there 
mnat  be  some  u^lect  in  the  performance  of  duty,  or 
some  cause  of  a  sm^lar  kind  rendering  it  improper  to 
continue  the  manager  in  the  appi&tment.  Jcoo- 
svicBi  KoBB  V.  MmoHA  EoBB  .    17  W.  B.,  908 

a  Stgleetofdutyhs 

manager  of  eitatt — Enquiry — Manager  appoinied 
...     ™^.-_  ,_    _.^,jj^  dwiAig  But 


bf  trtlf.— Where  a   < 
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ACT— 1858— XZ>—o(m<t»wnf. 

dder  soiiB  are  nEgUctiug  thmr  duty 

»a  estate  to  the  nwterul  injuiy  of  »  minor  son,  tbe 

Judge    a    bouud    to    iuBtitnte    inquirj'.       AHtrn> 

CooUAB  QjwaoOLE  c.  B^EHij^  Chvbskb  BoT 

[8  W.  a,  878 


9.~ 


Faihre    to   prv 


dune  aacoaitli. — An  applicaot  for  a  certificate  nnder 
Act  XL  of  1hQ8  Ii&Tiag  allied  that  the  appcnoted 
goanti&nB  had  Delected  thai  charse  in  variiraa 
wajB,  the  J  adge  called  npoa  the  Enardiana  to  prodncti 
their  acoounta,  and  on  then-  failing  to  do  lo  took 
away  their  certificate,  and  gave  it  to  the  applicant. 
Beld  that  the  Judge  would  have  been  jurtilled  by 
s.  31  in  camselUng  the  gaardiaoa'  c^ificate,  if 
sntficLent  canse  were  ahotm ;  bnt  he  had  no  anthority 
to  do  irhkt  he  did,  the  accounts  which  »  Judge  can 
call  for  onder  that  aection  being  those  which  a  dia- 
charged  gnudiaa  is  to  fiuniih  to  bla  mccaasor  in 
office,  and  the  only  way  in  which  a  guardian  retaining 
office  can  be  made  to  fumiih  aneh  accoonts  is  by 
a  rc^lar  niit  bronght  by  a  relative  or  friend  of  the 
minor.  Bak  VxiJi  Oooxa  d.  Akbit  Lajj^  Khaica- 
Boo 8W.B„666 


la 


Waita  by  Sindu 


widoa. — Acta  of  waste  on  the  part  of  the  widow 
regard  to  her  husband's  property,  if  proved,  wonld  he 
a  gromjd  f(^  withdrawing  a  certificate  granted  to  her 
under  Act  XL  of  16SB.  Bbaowaiibi  Eoohwab  e. 
Fabbdtte  Kooswab        .        .  a  W.  R.,  UiB.,  13 

11,    Znter/ermre    qf 

CtHiirt  inth  gaardiaiu  of  mitmrt. — A  petwm  appre- 
hmding  danger  to  the  health  or  life  of  a  minor  sboald 
Mk  the  Court's  taterf«raice  under  s.  21,  Act  XL 
of  1858.  Ldoebbb  Nabaih  Auhq  Baaiv  v.  Soo- 
BUI  MohbbPaiMohasatb        .  SW.B.,  Mis.,  6 


la  - 


-  MitmawtgsmfKt — 


Froerdute, — A  oerUficata  having  been  granted 
to  A  under  Act  XL  of  185B  in  1872  ou  the  death 
of  the  father  of  a  minor,  !□  1SS2  the  toother  of  the 
tninor  applied  that  the  certificate  shonld  be  recalled 


t  tnanber  of  a  joint 
Brtificate  ought  never 
o  have  been  granted,  recalled  the  certificate,  and  dis- 
missed the  application.  RtldtbAtA,  having  obtained 
the  certificate,  brought  himself  within  the  jniindiction 
of  tbe  Court  under  Act  XL  of  ISSB,  and  that  the 
Court  ought  to  have  conndered  the  charges  against 
him.    Dbobabi  Kobr  c.  PABcucAir  Nabaih 

[12  C.  I,.  B.,  IM6 

18. Selling  the  minor'B 

property,  or  allowing  portions  of  it  to  be  unnecessarily 
BoliL  justifies  the  recall  of  a  certificate  of  guardian* 
ship.  OoonoOKOiiBB  DOBSEI  f ,  Bhaboboondtibeb 
DoBBBB  .  IB  W.  B.,  968 

1^  BemoTal  of  guaviian—Jm- 

morality  qfsuardiaa. — Where  chargeaof  immiaaUty 
were  brought  agunst  the  balder  of  a  certificate  nnder 
Act  XL  of  1868,  it  waa  beld  to  be  the  dnty  of  the 
Judge  to  enquire  into  tbe  truth  of  the  ch^^es  and 
the  fitness  of  the  certificate-holder.  Uobuhitddt 
BxaPK  V.  OoiatDZOOfliUA  18  W.  B.,  4M 


ACT— 1868— XIi-ooii<tMMd. 

16.   Summarg  pron- 

dvre.—^et  XL  of  1SB8  doea  not  empowa  a  Judge 
to  Tonove  summarily  a  gaardlan  not  appointed  by  the 
Court,  bnt  under  a  wiU  of  tbe  minor's  graadfi^her. 
Laxbi  Fbixa  Dahi  o.  Nabih  Cbvbdba  Nao 

[8  R  Ii.  B.,  A.  C,  87 
U  W.  B.,  870 


unda  s.  81,  Act  XL  of  IhBS,  in  a  case  irhae  the 
gnardian,  without  any  sufficient  cause  or  jurtiflca- 
tioD,  and  without  l^al  advice,  withdrew  an  appeal 
made  to  smt  aside  a  aale  of  the  e«tate  of  the  minora, 
andot  tbe  saoie  time  dealt  with  the  auction-purchaaer 
and  obtaiaed  a  putnee  of  a  portion  of  that  vary  pro- 
perty in  the  name  of  hij  own  wife.  Ptcaicbbb  D» 
Uozooxdab.v.  iHBAir  CHntiiwB  Dvrt  Bibw'AB 

[18  W.  B,  180 


17. 


iromtd   far   re- 


moval.— An  application  for  the  removal  of  gnai^iaus 
or  parties  appointed  t«  take  charge  of  the  estate  of  a 
minor  under  Act  XL  of  1866,  s.  7,  nuat  be  supported 
by  proof  of  malversation  or  misconduct  such  as  wonld 
tJtart  aufficiont  ground  for  removU,  Bajbbbubbb 
DsBiA  e.  JoaBNDBO  NAtrra  Boi    .    28  W.  B.,  278 

18. BamoTBl  of  manager  of  m- 

tate. — Srotmd$  for  removal. — A  mant^er  of  the 
estate  of  a  nuuor  appointed  by  will  is  liable  to  removal 
only  npon  proof  of  actnal  malveraation,  or  that  by 
reason  of  mental  inc^soity,  conviction  of  felony, 
or  by  some  other  incapacitating  cause,  he  has  become 
incapable  of  managing  Vtte  property ;  but  net  merely 
on  the  grcnnd  that  another  person  would  muiage' 
tlie  property  better.  He  ia,  it  seems,  subject  to 
rono^  upon  summary  application  under  Act  XL 
of  13G8,  a.  21 ;  but  if  the  ground  uptm  which  his 
remorid  is  applied  for  involves  an  investigation  of 
acoounts,  such  investi^tion  must  bemadeinaregular 
anit  under  a.  19,  previous  to  such  summary  applica- 
tion    undra     S.     21.        HUI1BOOHM)IIT7H     SinOH  o. 

Cajj.iCTOB  OP  UaBAf  OBB  Kanh.,  244 

10. —    and  B,  16— Power  of  Judge 

to  order  acconnta  ftom  Ouardian— i>u- 
dharged  gaardian. — A  Ju%e  has  no  power  under 
s.  IS  or  21,  Act  XL  of  1868,  to  order  a  dischai^ 
guardian  ot  a  minor  to  file  hia  account.  8.  21 
rafoTB  to  tbe  procedure  a  a  between  dlichatged 
guardians  and  their  snccesKin,  and  not  to  a  caae 
where  the  conteat  ia  between  the  owner  of  the  estate 
and  a  discharged  guardian.  DocLinr  Sinsh  c.  Tobci^ 
Nabaut  Sams  .  4  W.  B..  His.,  8 


Hfleale.- 


□ot  been  legal  Held  that,  aa  there  was  no  doubt  of 
the  fact  of  adoption,  whether  the  adrption  should  on 
enquiry  prove  lecal  or  not,  the  certificate  was  rightly 
given,  and  aa  the  objector  did  not  claim  to  be  ap- 
pCHuted  fpardian,  he  had  no  loc%t  ttanidi  to  object  to 
the  appointment  of  another  person.  Eisio  Eusobb 
Box  0.  lucB  CHvasHB  Box        .    16  W.  B.,  186 
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tilQXSS  OV  CA8I^ 


AOT— 1808-XI>-«HwIw^. 

a.  Party    auerling 

rigiu  adT»rttlg  to  mi»or — Viierelion  tif  Cowf 
wiara  <*  «ill  i*  propoitmdad. — Wliere  ftn  «ppUcation 
ii  iBkde  for  k  evtiilaate  under  Act  XL  M  18B6.  ft 
yw^  iwllin)  eert^  rigMi  adtentij  to  the  nunor 
CKnot  be  Mbutted  H  ft.  party  to  the  record)  bat  miiat 
mA  U*  mnedj  b  a  regalar  nit.  Where  the  will 
propcnuided  ^j  au  appUcvit  it  a  geaoiae  docatnent, 
the  eertUcate  prayed  for  mnit  b«  granted,  notrith- 
■tending  the  eadttence  of  aoy  "  natural  gnardian," 
no  ^KntloB  being  left  to  the  Court  in  nch  a  e»K. 
Fdsoiu  SooBVmn  iDosan  e,  TixK  8ooin>mB> 
Doun 9W.B„S48 

&         ■    II     ■     -  Si«»nig-iomd,  Or- 

4tr  to  /^Ttitk — Poww  of  Dittriet  Jttdga — Aingi*- 
MMJ  ijf  lo»dt—Bw!et$tio»  Act,  i.  367.— Quere— 
Whether  the  Jadge  of  a  Qiatrict  Court  ii  competent 
to  call  upon  a  penon  to  whom  be  granti  a  certiflMte 
nnder  Act  XL  of  18CS  to  fomiih  leonrity  {  and 
whather,  iriuM  he  hai  dme  to  aod  lecnri^-boads 
haTe  been  giTen  to  lum,  he  can  amgn  them  in  the 
maimer  povided  in  i.  267  of  the  SnceeviiHi  Act, 
UH.    AiUB  Bits  e.  Tauux  Du 

[I.  L.  &.  5  Aa.  S48 

A  '     '■ Appli«atio»   for 

o*rf{^«af*— -LMHfofioi*.— Thelapie  ofdx  yean  was 
hdd  to  he  no  toffldent  gnnind  for  a  Jodge*!  refnnl 
to  eoqnire  Into  the  meriti  of  an  appUcatiaD  for  a  csP' 


tiAcata  under  Act  XL  of  1868,  that  law  providinff  no 

kn  ai  to  the  time  witMn  which  nch  appUca- 

re  to  be  made.     PuBOiu  Soontrui  Dossui 


AOT-186e— I— 

Sae  Hbkdeant  SuKBv'a  Act. 


Bet  ClUTOViiXNi  Masibtiiate.' 


«.TABi  Booascsn  Dossn 

a.  9S    and  ■.  6-JUglit  of  ap- 

paal — CWMor — S^gt^rg, — Only  pvnni  who  eUm 
ari|^  to  have  chaise  of  property  In  trnrt  for  a  minor 
undv  a  trill  or  deed  nava  a  right  to  make  applioaUoni 
under  Act  XL  of  1B68,  and  they  alone  have  a  right 
of  appeal  under  i.  28.  A  mere  creditor  baa  ito  loova 
tlittdi  in  the  piocec^ngi  before  the  Judge,  and  no 
light  to  have  hia  objecJioDa  gtme  into.  MnAOON 
Bqbb  V,  Qaaoa  .        .    12  W.  B^  101 


-  a.  20,  Jnrisdlatloii— 


CoMft."— The  Court  of  the  Judicial  Cod 
AMm  ii  tike  CItU  Court  contemplated  by  ■■  39, 
Act  XL  of  1S66.  Kaudka  Fbbshad  Bhctta- 
OKiBm  V.  Dbduum  Eau  Dabd 

[W.  B..  lSe4,  His.,  M 

a' Court  of  Ditirief 

Jmdg».—The  Civil  Conrt  to  which  the  cha^  of 
minora  and  thdr  property  it  cntrnated  by  Art  XL 
of  1SE8  ii  the  Court  of  the  Judge  of  the  diitricb 
UoBAimn)^  Brcnc  «•  OonxiiTTtKHiiBaA 

C15V.B..271 

0,        "     •  f     ■■    -   ■ '  Sttatt  t»  territo- 

fiit  qf  Ualutr^oh  nf  StnorM.—An  appKeation  for 
a  Hrtficat^  nnder  Ad  XL  of  186B  regMding  ettatea 
ritnate  in  &«  tefritoriet  of  the  U^ianjah  of  Benare* 
■lunld  be  made  in  the  Court  of  the  Judg«  of 
Bnarah    Eubitk  Koona  c^  BvdiiA  Snraa 

[1  IT.  W^Bd.l878»  168 


Ij.  B,,  8  Bom.,  4M 
—Tin— (Civil  Prooedure  Code. 


Sea  Cawb  utmEB  Civa  PBOCBSiraB  Code, 
1682. 

Z3C  Beoree  under—- 

Set  QonauMXfT  OFnoaaB,  Acts  or. 

[S  B.  L  B.,  SIS 

«.ao- 

See    LnoiATtOir— Statdtbb    O?  Likiia- 
Tioif— IX  or  1869. 

[18  B.  Xh  R.,  fles 
I.  Ii.  B.,  13  AIL,  108 


See  Bbhsax  Bsnt  Act,  1869. 
See    BxBaviioN    ov    Dbokbb — DioaBsa 
iTHDBB  Bbkt  Law. 

[1 B.  Ii.  B^  A.  0»  177,  S18 

6B.L.B^lie 

7  W,  B.,  8 

See  CAiBB  cirsaH  Liuctatidh  Aot,  XIV 

ov  1869 — Afflioatiov  op. 
See   Bbvibw— Obbbbs    bdBjbot   to   Hh* 

viBw  .  .      .  3  N.  w.,  aa 

gir.  w.,  171 
W.  B.,  195 

See  WiTHDBAWAT.  FBOV  SlTrr. 

ra  B.  L.  R,  B.  ST.,  11 

10  W.  B..  878 

U  W.  B.,  8 

16  W.  B.,  SBO 

I.  Ii.  B.,  ai  Oolo.,  488,  614 


-  DedaioD  under— 


See  Cabbs  umdbh  Bbs  Judicata — Coiob- 

isira  CoOBz — BaninTB  Conar. 
j8»  Casm  uirsBB  Bbb  Jdiioata— Ebiof- 

rBt  BY  JlTDflirBHT— DZCBHB  Or  Bbbi 

1. OhJeot  of  Aot  Z  of  1868— 

Bigite  emitting  prior  to  Aot.~Tbe  object  of  Act  X  of 
1669  waa  to  re-enact  the  proririona  of  eiilting  lam 
relative  to  the  righta  of  raiyats,  and  not  in  any  way 
to  d^atmy  those  righti.  If,  therefore,  the  plaintiff 
had  a  goTftbundee  tennre  eidatiog  befbre  the  eoact- 
ment  of  Act  X  (and  it  Ikad  been  found  that  Uie 
plaintiff'e  gorabondee  tennre  had  been  recognized  in 
a  long  lerlea  of  decisions  oommencing  from  the  year 
1S4S),  the  Bnaetment  of  that  Act  in  nowise  deprived 
Mm  ot  hia  righta  in  that  tenure.  IiBELiitmrD  SiiraE 
V.  NiBPTT UiMiooa  .  .    nw.R,  806 

SL Dato  of  paaaing  of  Aot— The 

period  of  limitatioa  within  which  a  auit  might  be 
brought  for  rent  due  at  tbe  time  of  the  paaaisg  of 
Act  X  of  iec«  miBt  b«  reckoned  fiom  29th  April 


lizcdbyGoOt^Ic 


(  u»  ) 


DIOBST  OV  CASK. 


ACT— ISBO— X— MMltufxI. 

1660  (tbe  date  of  the  pMOiig  of  tbe  Act)i  sod  not 
fnnn  let  Angmt  1S59  (the  dats  on  which  the  Act 
came  into  opaaiian).  Laohkifii  Sjna  v.  Habct- 
woiUooifBiB  .    B.  Ii,  B.,  Sup.  Vol.,  82 

[W.  B,,  F.  a,  S2 

B.  77— 

See  SxiTcns,  CoVBTBirOTIOir  ot. 

j;8ir.'w.,5i 

Agfa,  V.  B..  Ed.  1874.  848 


-XI— 


Sea  Cuxa  TTSSEB  Ofus  or  Faoov— SAIJi 

n»  Abbkabb  ot  BBTBjnm. 
Se«  Casbb  mniKB   Pdbuc   DiitAKSB  BB- 

COTEXS  Aor. 

See  CabiB  DHIibB  fiAU  >0B  AbBUBB  OV 

Bkvjuiii. 

, ■.    B— Uanager    of   Mtate 

under  attaolimen.t — Sale  for  arreare  ofreteMte — 
Portion  of  eetate.— Act  XI  of  ISS9  ii,  to  a  gie»t  extent, 
a  remed^kl  Act,  pMied  foF  the  benefit  of  the  mbject, 
and  in  order  to  relax  the  itringeucy  of  former  Statntea, 
wheraby  the  Crawn  wai  empowered  to  >e11  eitatea 
tor  noD-paymeiit  of  revenne.  S.  6  of  the  aaid  Act 
appliM  to  eetatea  whidi  are  under  attachment  issued 
under  Act  VIII  of  18G9,  and  which  are  in  the  hands 
of  a  manager  appcdnted  on  the  application  of  theindg- 
raeot-debtor  for  the  pnrpoe  of  liquidating  the  debts. 
Bnch  altacbments  are  not  sapeiaeded  by  the  appoint- 
moit  at  snch  manager.  1^  woids  "arrMn  of 
estttta  onder  attachmmt"  apply  to  oases  where  a 
portion  only  of  an  estate  is  under  attachment,  as  well 
as  to  caws  in  which  the  whole  estate  ha*  been  attached. 
BuvwABJ  IiALL  Sahv  v.  Hobabib  Pbbup  Sihoh 
[IS  B.  I^  B.,  907 
£.  B.,  1  I .  A.,  89 
Affimung  on  appeal  the  decinon  of  High  Conrt, 

HOBABBBB     PSBBArS     SufSH      V,      C0IJ.ECTOB      ov 

TiBHOOT law.  B.,  428 

— --  BO.  SandS— N^otifieationof 

Bal«,  ■peotOoation  of—"  Eitate,"  Meaning  qf— 

Under  s.  S  of  Act  XI  of  1S60,  it  is  not  neceaeary  that 
anotiScation  should  specify  the  owners  of  an  estate  or 
the  owners  of  eharei  in  the  estate.  Secretary  of  Stale, 
V.  SathbeKary  Mooketjee,  I-  L.  R.,  9  Calc,  SSI, 
followed.  All  that  Is  neceassiy  undo:  that  lectioii  is 
tlatt  the  notification  should  ipecif;  the  estate  or  shares 
in  the  estate  to  be  sold,  and  in  rallLng  a  share  in  an 
estate  it  is  iiiiiirrfsriTj  to  spedfy  the  shares  or 
moQiaha  of  which  that  share  is  composed.  The  word 
"estate,"  as  there  used,  or^narily  means  "mehal;" 
bat  the  term  alM  applies  to  a  portion  of  a  mebal  with 
ngvi  to  which  a  separate  account  has  been  opened, 
bat  not  to  an  andivided  porti 


k  mehal  as  to 


-  a.  9 


<Sm  Covtbaoi  Act,  se.  69  um  70. 

[L  X..  B.,  la  Oalo..  ai8 
iSe*  Co-SHABBSB— OBKBBiX    Biaara    a 
Joiira  Fbofbbtt. 

[Z.  Ik  B.,  14  Colo.,  800 


ACT— 1869— ZI-easAMMd. 
SB.  10  and  11— 

See  Co-BHABIBS — SUTM  with  BBBPBOI  10 
JOIBI  FBOPBBCT — POBSEBBIOir. 

91 V.  B.,  88 
— H.  18, 14- 

See    UoBTaASi— Sau      or    uobtsasbii 

— PUBDBASBBB. 

[L  I..  B.,  16  Oalo.,  546 


See  LimTATiotr  A  or,  lB?7i  ■•  10. 

[L  L.  B.,  18  Calc  984 
See  IiUCTATioir  Aar,  1877,  Abt.  130, 

[L  Lb  B.,  SO  Calc,  01 


See     JlTBUPIonOB      01     CiVIL     ColTBT- 

BKTBsmCoimTfl— Obdbbs  of  RBTKnrB 

CODBTB. 

[I.  I,.  B.,  SB  Calc.  878 

See    LmTAnoH    ACT,     IBTTi     Abt.    96 
(1871,  ABT.  06)    I.  L  B.,  8  Calc,  800 
Sea  BuHT   o>  81TIT— Boas   abs    othbb 
Cbmeb,  Sale  vob  abbkabs  o». 

[L  Xi.  B^  9fi  Calc,  85 

1.  Suit  fbr  damagea.— 

S.  3S,  Act  XI  of  1859,  contemplatts  an  actionagunst 

the  indiyidnal  wrong-doer,  irrespective  of  Government 

and  DO-parceneri.     Ouii»A  Mabais  Bobb  v.  CoBirBiiL 

[10  W.  B.,  449 

9.  Beoelptofaala-pro- 

oeedn.— The  receipt  by  a  decree-holder  of  a  portion  of 
the  snrplns  nle-proceeds  lying  in  depoat  in  a  Collector's 
Court  without  opposition  ou  the  part  of  the  jadgment> 
debtor  is  not  snch  a  receipt  as  is  contemplated  ^y 
E.  S3,  Act  XI  of  1869.  Mohabbbb  FsBiiaAS  Sana 
«.  CoLLBoroB  ov  TiBBOoT  .        .    IS  W.  B.,  438 

S.  84.— Paiiie   Demandi  Be- 

eovery  Act  (Bengal  Act  VII  of  1880J,ee.  2and30~ 
Limitation.— S.  2  of  the  Pubfic  Demands  Becovery 
Act  (Bengal  Act  VII  of  IS8O1  does  not  make  the 
proTirioQ  of  lunitation  in  s.  84  of  Art  XI  of  1869 
applicable  to  the  eiecntion  of  a  decree  annulling 
a  sale  nnder  ■.  20  of  Bengal  Act  VII  of  1880. 
Habojou  Asdcl  Hib  v.  Qajbaj  Sabai 

[L  Ih  B^  85  Calc.  S88 

B.86- 

See  Cabbb  unsbb  Bbhaui  Ibahbaotiob— 
Cbbtiiibd  Fubohabibb— Acn  XI  or  1868, 
B.36. 


See  Abbam  Lard  and  Bbtehub  Bsag- 
unov,  B.  65.     Z.  I,.  B..  ae  Calc,  194 
See  Ghatwau  Tifvbi. 

[B.  I..  B,,  Sop.  ToL,  569 

U  B.  Ii.  B.,  71 

14  Uoont-s  I.  A.,  347 

iSse    Pabtibb— Pabtibb  fo   StiitS  — Pitb- 

L  li.  B,  94  Calc,  884 

[1  C.  W.  IT.,  814 
a  O.  W.  IT.,  889 
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DlOSar  OF  CASKS. 


AOT— 1869— ZI-«o)W!l<kb<I. 


Sit  Cabis  uhdbh  Sau 
Bbtsmub — Pboibotbs  Tbhuris. 

"  Setttement,"— In  Act  XI  of 


18G9,  •■  S7i  the  vord  "  aettlemeat"  refers 
permoaent  wttlement,  but  to  tiie  letUemnit  wtiich 
took  pUce  stler  remmption  b;  Qovmiineiit  of  tbe 
laiidi  preTwnily  held  as  Ukhlraj.  Bu  Ckiihssx 
Cbowsbbt  «.  BirBHiEB  Habokes  34  W.  B.,  476 

— a.80- 

5m  EriDBsm— CiTii,   Cabbb  -  Miboilu- 
Kxous  DoomiXMTs—BaaiBiKBs. 

[I.  L.  B.,  9  Calo.,  U6 


3tt  ABATBuar  or  Brut. 

CL  I..  B.,  21  Oalo.,  1006 
Zi.  B.,  21  L  A..  US 


Set  COKTBRBATIOB— CBIXIHAI.  CaSES— TO 
AOOnEBS  OR  SISXIBSAI.  O*  OOIDLAIHT. 

[4  Mad.,  Ap.,  88 
'  Set  JuBiBSionoN  07  CsimnAL  COITBT — 

OlTBriOBB   OOKMrmiD  0HL7    FABILT  IH 

oub  Distbiot — Cbhuhax   Bbbaos   aw 
COHTBAOT        .  I.  Ii.  B.,  7  Had.,  S64 

St«     HAaUTBATB,       JuBIBDIOTlon     OV— 

Sfboiax  Aot»— Hadbab  Act  III  or  IB66. 
[4  Had.,  Ap.,  84 
See    Wabbahi    or    Abxbst— Cbimihai. 
Cabib. 

[I.  I..  B^  80  Had.,  336. 467 
1. 1..  R,  20  AIL.  134 

H.  1, 4— Speaei  of  Contract— 

Juritdittiom  of  Pfetideney  Mayittrattt-r-"  Xagii- 
trata  iff  Polie^' — Crinittal  Procidurt  Codt  (J.et 
XoflSSaj,  t.8.~-A  Prrndene;  H»girtnle  of  Cslcatta 
Dwy  Iswfolly  Uke  co^ixonce,  nnder  ■.  1  of  Act  XIII 
of  I6G9,  of  ft  complftint  in  respect  of  A  contract  made 
in  Calcutta,  the  bri-ach  of  which  has  beenccounitted 
beyond  the  local  JTirisdirtioa  of  hi*  Conrt.  The 
cxpmuon  "Magutrate  of  Police"  ins.1,  Act  Xlllof 
ISfiB.meaDa'-Fie^deDcy  Magistrate."  La£  Hobah 
Chowbbz  cHaki  Chabav  Dab  BAiBAai 

[L  LB.,  26  Calo.,  687 

-— B.8— 

Set  CoimonoR  .        .  4  Bom.,  Or„  27 

Stt      Sbhtbkob—  Il[TBIBOI'>lB■■^— Immi- 

BOHiCBirr  exNiBALLT  6  Had.,  Ap.,  24 

4  Bom.,  Or.,  87 

1.    — — Linitatio*     Ant, 

1877,  art.  laO~Claim  to  recovtr  an  advatiei,— 
ActXIIIot  18£9beii]g  a  penal  enactment,  the  Limita' 
tiini  Act  l«ch.  II,  trt,  120)  is  no  bar  to  a  claiia  under 
■.  2  to  reoover  ui  advance  made  to  a  labourer.  Ih  bb 
EiTTu  .      [L-L.B.,  U Had.,  882 

& Jurttdictioti~- 

Brtaeh  nf  catOraef  to  labotm  in  fon^n  territory. 


ACT— 1860— XHI—oMatiMMl. 
—  V,  having  receired  an  advaiice  of  nume  y  fnm  &, 
ctHitracted  to  labour  foi  him  in  fbrdgn  territory, 
I  prosecuted  under 
repay,  and  Bentenoed  to 
imprisonment  in  default: — Held,  that  the  order  waa 
ill^tftl,    GsEaoBx  V.  Vasaeabi  Eahoahi 

[I.  L  B.,  10  Had.,  21 

8.  BrioWayer— fFrwidwis— Co». 

tracier,  LiabHity  of. — A  jperson  whose  ordinary  bnri> 
nen  was  that  of  a  contracting  bricklayer,  and  who  did 
not  bimself  work,  recciTed  an  advance,  contracted  to 
get  certain  eaithtrork  done  on  a  raoe-oourse  and  com- 
mitted a  breach  of  contract.  Seld  that  he  was  not 
an  artificer,  workman,  or  labonier  within  tbe  metaing 
of  Act  XIII  of  1S69.     OlLBT  D.  Sabhb  Pillai 

[L  I,.  B.,  7  Had.,  100 

4, Batober— Siijii)j[ji)i^    thiit*  bg 

eontraet.~k  butcher  contracting  to  sapply  ikinB  b 
not  wltUn  Act  XIII  of  1SS9.    Avontkovb 

[7  Had.,  Ap.,  18 
^Ooolion— Contract  for  eootitM  to 


lies  should  be  brought  by  him  to  an  estate,  and 
remain  at  work  on  the  estate  for  a  specified  time,  and 
there  had  beat  a  breach  of  the  contract, — Htld  that 
the  case  was  within  t.  8  of  Act  Xin  of  1859. 
AsotixvotrB  .        .8  Had.,  Ap.,  26 

6.  ^deanew  (o 

eooliet  in  ^Hom.— Coolies  in  Assam  who  hare 
received  advance*  in  contempUticii  of  work  to  be  done 
may  be  proceed^  agunst  under  Act  XIII  of  ISG9. 
QvBiM  V.  Oaub  Gokah  .  8  W.  B.,  Cr..  6 

7. H&tiont  or  elephantKirtver. 

— A  mahont  or  dephant-driver  doe*  not  come  within 
theproTiwoniof  ActXIIIof  18G9.  Mnvi  CsinmBA 
e.  Habikam  Abov  .  8  C.  U  B.,  2S4 

Sub-oontraotor—iiaiiitfy  for 
'  '  '  mork  undertaktik  ojioii  a» 
rbe  petitioner,  who  ai  *nb- 
oontractor  had  engaged  to  do  certain  work  for  which 
he  wa*  paid  an  advance,  bat  did  not  himself  work, 
wa*  convicted  by  a  Hu^ttrate,  under  *.  3  of  Act 
XIII  of  1SG8,  of  the  offence  of  breach  of  contract, 
and  sentenced  to  undergo  one  month's  impriBonmeot 
in  de&nlt  of  his  fulure  to  fulfil  the  contract.  Seld 
that  he  was  not  an  artifice,  workman,  or  labourai 
within  the  meaning  of  s.  2  of  Act  XIII  of  I8C9. 
The  conviction  and  sentence  were  accordingly  fat 

aside.     In  BB  lEB  PBTITIOH  OBBiLKBUKXASOALia* 

HAV        .        .      .  .        .  I.  !>.  B.,  10  Bom.,  98 

8,  and  Preamble— JFiyw  breach 

of  contract— CiMutr%atio»   of  Biattte-PrtambHt 

Co<utTW!tion  of—Stmmars  trial—  Crimiital  Proce- 
dure Code,  M.  aeO.—Otteaoet  under  s.  2  of  Act  XIII 
of  1659  are  tiiable  summarily  under  s.  200  of 
the  Criminal  Procedure  Code.  The  ofCence  made 
ponishable  by  e.  2  of  Act  XIII  of  18E9  is  the 
wilful  and  without  lawful  and  reasonable  excuse 
n^lecting  or  refunng  to  perform  the  contract  entend 
into  by  person*  whom  the  Act  concerns.  Hc*with- 
sUndi^  the  prMmble  of  the  Act,  it  i*  not  neecBiary 
to  prore  that  a  ' ^  ''  — ' — '  '■  *" 


s  breach  of  oontiMt  is  faandoloit  In 


,y  Google 


(  us  ) 


raccasr  of  casks. 


ACT— ISBB—^Ul-cowlintttd. 

order  to  nutsin  ft  conTlctlon  imdeF  i.  I.  TOrodou 
Bhviiachariee  t.  Bhaloo  8Ank\,  8  W.  fi.,  Cr.,  «9, 
diuented  from.  Where  the  enacting  lection*  of  k 
statute  exa  dear,  the  tenni  of  the  preamble  cannot 
be  called  in  aid  to  reitrict  thtii  operation,  or  to  cat 
(hem  down.    QiTBEii-EiCPesBB  «.  ItrDi&in 

[t.  X'.  ^>  u  AIL,  aaa 


10. 


-  Domestio    amrvaata—Artifi- 


—Worime* — Labotreri. — Act    XIII   of 

doet  not  apply  to  coutracta  for  a  "  chakri,"  domeitic  o 


no  SlBVAlTTB 

QcBVN  e.  SOOBBOI 

11,     Breaoh  of  oontraot  to  s^vply 

wood. — A  breach  of  oDtitraet  to  enpply  wood  doei  not 
fallwitUnthepnTTiewof  Act  Xini>flSB9.  It  Xes 
OABB    OV  lEB     UffBB     ABBAK    TsL    CoTttiXT     «. 

Tbopook  <  4  B>  Ii.  B^  Ajh,  1 


la.- 


-  Servloe    for    agrloultnrftl 


and  Otheir  pnipOBM— Sreaa*  of  eontraet  Jy 
artifletn,  loorkmen,  aad  lahoinwi.—A(*  XIII  of 
16G9  ito  pnxrlde  lor  the  punidunait  of  breachei  of 
ooutract  by  arl^flcem,  workmen,  and  laboorere  in  cat- 
h  extended  to  all  the  colleotoratee  of  the 


a  contract  whereby  a  pert^,  in  conndaration  of 
recraviDg  B4G,  bonnd  himMlf  to  another  to  mder 
gerTiceftir  "agricultnral  and  other  pnrpoae*"  for  the 
period  of  one  yen.  E>CPB»b  c.  BaAOABAV  Bsir- 
BWT  .  L  L.  B.,  7  Bom,  878 

W. —  Lftboarer  In  Bilk  factory— 

BrtMi  efiMttraet  hg  foSoKrw.— Where  a  labourer 
oootraeted  with  the  manager  of  a  mlk  factory  for  a 
money.coQnderatioD  to  work  at  the  factory  for  four 
moDthi  in  a  year  for  a  period  of  three  yean,  and 
broke  the  tetmi  of  hii  contract,  he  wai  held  liable  to 
a-proiCCTition  nnder  Act  XIII  of  1869,  and  the  order 
of  the  Hafriatrate  holing  that  noh  a  contlaot  wat  an 
nnreaMnablo  one,  and  therefore  one  which  ought  not 
to  be  enforced  by  hhu,  wai  let  adde,  Kookjo- 
BESAsai  TitT.T,  p.  DoomnTY.  Eoofjobbeisby 
Liu.  v,  BtraaooTfUE  Dokb    .  14  W.  B,,  Or.,  SB 

5m  Ltall  &  Co.  e.  But  CBmrsix  Bassbb 

[18  W.  B..  Cr.,  sa 


24. iroii-flpwdfloatlon  of  nature 

and  extent  of  work— Co>(r>Kt(o««fipIyta(««r> 
trt  and  ga  It^ovr  p»rftp«wA— A  oontiact  to 
inpply  labonren  and  to  get  labonf  performed  by  them, 
even  thongh  the  natnre  and  ezt«nt  of  the  work  are 
not  dear^  ipeeifted,  falla  wltUn  the  providon*  of 
Act  xni  of  1859.    BowBOir «.  Hifama  Uawist 

[I.  I^  B..  1  Had,  880 


IS.  • 


'  Advanoe 


labonrer— 


Brtaeh  of  ooirtnirt.- Act  XIIl  of  1B69  relatei  to 
fnndnlent  breachea  of  contract,  and  doei  not  apply 
where  an  advance  hai  not  only  been  worked  off  by  a 
labonrer,  bnt  an  actnal  balanre  U  dae  to  him.  Taba- 
DOIB  BBiiTSACaAUlB  0.  BaALOO  Shetkb 

[8  W.  B.,  Orq  68 


ACT- 1868— Zm— MftftHtiett. 
18.- 


Cowtraef  to   top- 

pig  lahetirtn, — A  ccntract,  to  oonitdeiation  of  auad- 
Tance  of  money  to  mpply  Ubonren  to  do  certuu 
work  on  an  estate,  falli  within  the  nope  of  Act  Xm 
of  1SS9,  and  the  fact  that  mch  contract  containi  cove- 
nant! topay  pcDaltiet  in  default  of  mpplying  the 
labonreTB,  and  to  repay  the  advaacn,  if  neoeaiary,  by 
pemnal  tabonr  ta  fire  yean,  doet  not  take  the  con- 
tract ont  of  the  opMrtion  of  the  Act,  to  ai  to  make 
ill^sl  an  Older  diree^ng  the  contractor  to  be  im- 
priKoiad  (or  failure  to  comply  with  an  otdoe  to  repay 
the  advance.    BIkJibImi  n.  KtiiVABixi 

[L  I..  B.,  8  Had.,  878 

17.  Con^vet  to  wori 

•uHl  rtpagmtiU  ef  aitoaee  MoJa.-'Defaadaiit,  in 
cannderaticti  of  an  advance  of  money  reodred  fnmi 
oomnlainant,  bonnd  himielt  to  work  for  complainant 
ontil  the  repayment  of  the  lum  advanced.  For 
breach  of  t^  contract  the  compUnant  proceeded 
aRalut  the  defendant  nnder  Act  xm  of  1869. 
Beld  that  the  contract  wai  not  witMn  the  Aot. 
AsoimovB     ,        .        .         .7  Had.,  Ap.,  81 


la  - 


-JfoMcy 


aeeoMnf  of  wori  to  ha  petfamad — Loa*  on  ao«>  , 
dUioit  t\at  th4  vorlcntan  ihould  anttr  itUo  a  ooa- 
traet  ef  itrviee, — A  workman  agraed  in  writing 
to  work  for  the  proprietor!  of  an  citate  for  fonr 
yean  and  one  month,  from  lit  March  1699  to  Slit 
March  1909,  for  an  Initial  advance  of  one  mpee 
which  was  not  to  be  repaid  till  after  the  eipiratiMi  of 
the  agreement.  The  aame  peraon  labseqiiaktlj 
obtained  an  advance  of  filO,  to  be  re-iml>nrMd  by  a 
monthly  dednction  of  one  mpee  from  hi*  wagei;  He 
worked  from  1st  March  1SS9  till  IStlt  September 
1899  when  he  ceased  to  work,  leario^  in  all  a  nm  of 
BS  to  be  acoonnted  for  la  the  adinitmait  of  tiis 
total  advance.  He  was  snbuqnesitly  charged  and 
convicted  under  a.  3  of  the  Criminal  Breach  of  Con- 
tract Act  XIII  of  lWO:Seld  that  the  initial 
advance  of  cne  mpee  was  not  money  advanced  on 
acconnt  of  work  to  be  p^formed,  bnt  raths  a  loui 
made  without  interest  on  the  condition  that  the 
workman  would  enter  into  a  contract  of  ierrica  far 
the  dnration  of  the  loani  and  that  the  Criminal 
Breach  of  Contract  Act.  1BG9,  wai  inapplicable  to 
this  can ;  that,  witii  reference  to  the  ten  mpeea  to  be 
rep^  out  of  wagea,  the  Act  applied,  and  an  order 
should  be  made  directing  the  workman  to  work  until 
the  ezjdratiaa  of  the  term  of  the  contract  on  acootmt 
of  which  this  mm  bad  been  advanced.  TAitai  Joski 
r.  Hal£  .  L  Ii.  B.,  S8  Had,  SOS 


liotifi-om  w^w.— Having  amed  to  work  for  wage* 
In  a  tannen'  and  received  BIO  from  M,  Ue  em^oyer, 
T  promised  to  work  oft  the  advance  by  alloiniig  it 
to  dednct  8  annat  a  week  frcin  hii  weekly  wages. 
Se!d  that  the  provtstoni  of  Act  XIII  of  1B50  wow 
appficable  to  this  contract.  Qimii  r.  Talukahak 
^  L  R,  7  Kad.,  181 


given  to  w«rtma». — On  the  construction  of  a.  2  (rf 
ActXIlIoflBG9,—fl«U  that  gold  and  rilvermour 
given  to  an  artiecer  a*  raw  material  wherewith  to 


l,zcdbyG00*^lc 


(    IK   ) 


DioBETt'OT  Cases, 


(  i»  > 


AOT— 18B0— Zm— «MriiiMw4. 

mke  the  irHele  eontMcted  far,  Is  an  "  sdnuce  of 
moBey"  within  the  meting  of  the  •ecKon.  Ako- 
VTVon      ....      'dUiid^  Ap.,  34 

SL Criutimil  breach 


adrUM  mu  made  nnder  a  coutnct  bjr  which  the 
party  who  netivad  the  advance  nndeitook  to  con< 


Moke  tbe  ccntnet : — Mtld,  the  parliet  to  the  contract 
w«e  not  an  emplojw  of  kbosr  and  alabonrer  reapeo 
tivdv,  and  cooMqueutiy  ths  contraot  did  not  fall 
witiun  the  proTiiion*  of  Act  XIII  of  1869.  Calu- 
BW  V.  CansAPFA  I.  Ii.  B.,  18  Hod.,  861 

— Advanoe  of  sraln  and  money 


•  Isbonrei  for  work  to  be  daoe,  the  labourer  failed  to 
complete  the  work,  and  an  order  wai  passed  by  a 
Hagiutrate,  under  §.  2  of  Act  XIIT  of  1859,  direct* 
ing  repayment  of  the  balance  of  the  advaDce  not 
worked  off  by  tbe  laboorer.  Held  that,  as  it  was 
not  [ffOTed  Qa,i  the  labourer  was  offered  and  accepted 
the  grun  in  lien  of  numej  to  be  advanced,  the  order 
,   wai  iliwal.     Eoin>Asir  e.  Bakdhu 

[I.  L.  B.,  8  Had.,  2H 


-  Working      off 


debts — Breach  of  contract  of 
A  labourer  aereed  to  serre  in  oonBideration  of  money 
dns  from  him  on  acoonnt  of  previona  debtg.  He 
■erred  fee  three  months  only,  and  then  quitted  ler- 
vioe  in  violation  of  tbe  t^reement.  He  was  proae- 
ented  and  convicted  of  breach  of  contract  of  service 
nnder  Act  XIII  of  1859.  Slid  that  be  waa  not 
liable  to  be  dealt  with  oriminally,  bscanse  there  was 
no  frandalent  breach  of  contract  within  the  meaning 
of  Act  Xin  of  lSfi0,  and  becanae,  further,  no  money 
in  adnnce  waa  recrived.  the  conrideration  for  the 
apeesMnt  to  tcrre  bring  an  old  debt.  Bm-.  v. 
Jkihta  taus  Vbbiii       .        .       9  Bom.,  1,71 

84.  Jnritdietio»   oj 

Magittratt*  to  inltrjin  ia  toMiofm^landfrau- 
dultnt  hrtack  of  eantract— Meaning  of  the  ixpret- 
tio%  "Advance  ofwumtg  on  account  oftearle," — Act 
Xm  of  1869  (an  Act  to  proridB  for  tne  punishment 
of  tmaehea  of  eoa/tmA  by  artiflcBCi,  workmen  and  la- 
bomoci  in  ceiMn  eaaoi)  applies  mly  where  there  has 
bean  an  advance  of  money  on  acconnt  of  any  work, 
which  wordi  do  not  include  mere  loani  or  old  debts. 
The  interfermce  of  the  HaglatTate  nnder  the  Act  ia 
iindtad  to  oaaca  whet*  the  neglect  or  refotnal  to  per- 
form ia  wilfol  and  without  lawful  and  reaaonable  ez- 
enae.  As  a  rale,  a  mere  breach  of  contract  onghtnot 
to  be  an  offence,  but  only  to  be  tbe  mbject  of  a  civil 
action:  and  a  man  cannot  be  treated  aa  a  criminal  for 
not  pwloinriag  a  contract  which  oontd  not  be  enfon 
against  bim  ^y  civil  pniceas.  Qvaan-EiMPBlSB 
Sajab        .         ,         .        I.  Ii.  XL,  18  Bom.,  a 


-E.3~Limiiatuin  ofct 


—Ordir  iy  '**  Magietrale  for  repayment  of  ad- 
anctt. — In  a  proeecnUon  for  breach  of  contract 
nder  Act  XIIT  of  1869,  it  appeared  that  the  com- 
Unaot  h»d  adraoced  cotaiu  lums  of  money  to  the 


ACT— 1868— Xin—co»(fw(«J. 
accQsed,  but  that  a  suit  to  recover  the  sane  was  barred 
byUmitation  i  andtheUagistrate  thereupon  dismived 
the  charge :— .He'd  tliat  there  waa  no  reason  why 
the  Magistrate  should  not  have  ordffed  rvpayuient  to 
be  made  by  the  accused  nnder  a.  3,  Qimir-Eirpsisa 
r.  Koim*  .        .        .        L  I..  H..  16  MacL,  847 


ae.  ~ 


'  Advance  in  oontideratloii 


of  esolnalTe  servloev  until  repaTment— 
Matter!  and  wortmen — Breach  qf  eotOraet  on  the 

part  of  aorktnen—"  Station." — An  employer  of 
workmen  redding  and  («rrying  on  bnsineas  in  the 
city  of  Uirzapnr,  alleging  that  be  bad  advanced 
money  to  certein  workmen  on  the  understanding  that 
they  wonld  wrrk  for  him  and  no  one  else  until  they 
had  repaid  such  money,  and  that  they  had  broken  nich 
contract  by  leaving  hta  employment,  made  a  complaint 
againtt  such  workmen  under  Ant  XIII  of  lft69,  which 
had  been  extended  to  tbe  "  station  "  of  Minapnr  by 
the  Local  Oovemment.  It  appeved  tliat  eiich  money 
was  advanced  by  way  of  loan,  and  witWt  any  reta' 
euoe  to  the  wagteof  rach  workmen  or  the  paymoit 
for  the  work  performed  by  them,  and  that  no  Redaction 
on  acconnt  of  such  advance  waa  ever  made  from  their 
wagee  or  tbe  paymnits  made  to  Oiem.  Beld  tliat 
the  contract  betweesi  tbe  parties  was  something  quite 
different  from  any  contract  contemplated  by  Act  XIII 
of  1869,  and  that  Act  was  therefore  not  applicable. 
Seld,  alK),  that  it  was  doubtful  whether  that  Act 
applied  locally,  as  it  waa  not  abown  that  the  city  of 
Minapnr  waa  compriaed  within  the  "  station  "  of  Hlr- 
tapnr.  In  tkb  ifiniB  of  teb  pvnnoii  ov  Bik 
Fbuis  e.  DiB«AL  1. 1..  IL,  8  All..  744 


37. 


EnqaJry   under    Aet— 


Bread  of  contract  hv  artificer. — "Hie  enquiry  to  be 
made  nnder  a.  2  of  Act  XITI  of  1869  is  not  an  enouiry 
into  an  cffence  which  may  be  tried  sommarily.  I'ot- 
UBD  «,  UoTBiAii.        .       I.  Ij.  B.,  4  Had.,  384 

as.  Anpriconment- CrioMaal 

Ireaeh  of  coiarad— Procedure— Tmpritonmtnt.— 
Where  an  order  has  been  made  by  a  Magistrate  under 
Act  Xni  of  18f^9,  ».  a,  for  the  fnlfflmeut  of  a  labour 
contract,  a  sentence  of  imprisonment  for  disobeving 
such  order  without  complaint  made  and  withont  taking 
statements  from  the  accused,  is  illegal,  although  the 
accused,  befcre  the  order  was  made,  may  have  itated 
thdr  inability  to  perform  the  work  atlpnlated  ft)r, 
S&IHIVUA  r.  PONVAHBILAM 

[I.  Z(.  B.,  5  ICad.,  876 

■9. ■ Order  of  Magit- 

trate  for  imprieonment  for  hreach  of  contract— 
Eight  of  civil  Muii.-  The  imprisonment  of  a  defend- 
ant by  order  of  the  Maristrate  onder  Act  XIII  of 
1859  doea  not  preclude  the  plaintiff  fr-ira  pny:eeding 
by  civil  suit  for  recovery  of  money  advanced  to  the 
defendant  for  the  performance  of  work.  Vnntnt  o. 
Aivhl  Oisi  Chiitha  Svahi  9  Uad.,  487 

80.  - 


Oop.  8d,  I.  8—Atitr^oit  convict.— k  conviction  for 
breach  of  contnct  of  aervice  nnder  s.  2,  Act  XIII  of 
1869,  ia  a  bar  to  uy  snbseqnent  omviction  on  -the 
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ACT— 1889^Xai— <KMi*ii«fa<J. 

nme  coutnct  for  a  further  biMch  for  not  Tetnraing 

to  lerrice.     GBironHB  v.  Tbzia  BoBiDH 

[I.  I>.  B..  U  Oalo.,  SeS 

81.  — , Breach    of  oo«. 

Iraet — "  Offttoe"  •Mom^  of— Criminal  Proet- 
dmre  Cede,  1898,  n.  4  am^  SSO.—Compcmatian 
for  iriaeh  of  colltr^^cl, — A  mere  breach  of  contract  Ii 
nnt,  under  tliefint  part  of  a.  2  of  Act  XIII  of  IBCS,  an 
offence  within  the  meaning  of  the  term  in  i.  4  of  the 
Code  of  Criminal  Procedure,  and  no  crupenntion  can 
therefore  be  legally  awarded  nnder  i.  250  of  the  Cods 
in  mpect  of  lucb  breach.  In  iBi  iuttis  o>  Tax 
7BTITID1I  ov  Bav  Baxct  Beaeat 

[4  C.  W..  IT.,  968 

, .-  0. 8  «Ild  >.  S>  oL  l~Froeedur* 

Mnd«r,folttli*r  rtmrnory  or  not— Criminal  Proet- 
dure  Code  (J-et  V  of  189SJ,  r.  WO.— In  the  trial  of  a 
MM  under  the  Workman's  Breach  of  Contract  Act 
(XIII  of  1B69).  the  H^itrate  it  not  bonnd  bo  frame 
hia  record  in  acoerdance  wttb  the  pioTiiioni  of  «.  370 
of  the  Criminal  Procedure  Code.  It  ii  donbtfnl 
whether  a  proceedinK  under  the  flnt  clanie  of  ■.  2  and 
nnder  a.  8  of  Act  SjII  of  IB69  is  a  criminal  proceed- 
ing. Thae  Is  no  o/Tenee  conmitted,  and  there  ii  no 
aeciued.  The  pravisiona  of  t,  370  of  the  Criminal 
Vneeivit  Code  are  therefore  inapplicable  to  a  ca« 
of  tUi  nature.  Atbbaic  Das  If ooht  c.  AbditIi 
Babw       .  X  L.  B.,  ST  Calc,  181 

[4  O.  W.  -S.,  301 

_ xrv— 

Su  Ldouiioh  Aot,  ISfiO. 
St»  Casxb  umtm  LuniTiOR  Aois  IX  ot 
1871  AW)  XV  01 1877. 

XV— 

Sm  Cuaa  mrsxB  Patbst. 

».aa- 

jSm  LUfRAnov  Aot,  ISTl,  Axt.  il 

[L  I..  M.,  8  Oalo.,  17 

.S^  TBAHSnB    OT   CinX  CAIB— OmBAL 

Cash  .    X.  I^  B..  G  AU.,  871 
XXIT— 

3m  Hassab  Foun  Aor. 


See  CmrrAOowet  Hill  iBAon  An. 


Sm  Caub  vrovt  CiBTinoATB  ot  Asimis- 

nusiON— Aot  XXTU  ov  1860. 
8m  LeniBB  ov  AsmxisTBATioir, 

[Bonrke  TeBt,  6 
See    Poaassaiov,    Osdsb    o>    CsmiKAL 

COIFBT  AB  TO— DiOiaiOH  0>  HAeiBTBAXB 
AS  TO  POBSIBBIOV. 

[2  B.  L.  B,  A.  Cr.,  S7 
11 W.  B..  Or^  34 
SB  W.  B,,  Or,  16 


AOT— 1800— XJL  VTL—eowilmded, 

See  PaoBATi— Powaa  o»  High  ComT  to 

OBAHT,  AMD  vosK  ov  .  Boiirke  Test,  8 

[L  L.  B,  6  Bom.,  402,  708 

i9ea    BiTBBBSNIATrVB    OV    BIOBABBD    FIB- 

Boir  .  L  L.  B,  IS  ICad.,  406 

See  Karaw— Obdbbb  BtrBJBor  to  Bsniw 

[X  U  B,  1  C&lc  101 

6  Mad.,  417 

1. 1..  B.,  1  All,  387 

j8ag    BlQBT    at    SuiT— Contbaois    AKS 

A&BSEiciHTB  ..  I.  Ih  B,  14  Uad.,  478 

See  Bight  or  Suit — Obsibb,  Suits  to 

BK  ABiDB  .        .       B  UecL,  288 

[saw.B^sis 

Ses  Bvocbbbiob  Acn,  s.  531  .  7  KJuL,  131 

xxvm— 

See  Haobab  Boitbsabt  Habkb  Aot. 


See  IxooUB  Tax  Aot,  1860. 

See  BlOBT  OB  BDIT— iHOon  TAX. 

[14  W.  B,  876 


U  W.  B.  436 
XXXVI— 

See  Stamp  Aot  XXXTI  or  1860. 

fclS- 

See  Stamb  Act,  1879,  a.  SI. 

[I.  U  B.,  U  Mad,  266 

XLn— 

See  Sbboial  Abfbal— SvallCavbi  Coubt 
BuiiB— Qbbbbai,  oabbb. 

13  B.  Ii.  B^  S24,  281 
[eW.B_7 
1. 1..  B,  3  AIL.  112 
XIV- 

See  PlHAL  CODI. 

xisvm- 

See  Foxioi  Act,  I860. 

Lin,B.2- 

Set  BiTiTAi.  OB  Suit. 

[1  Ind.  JuTu  O.  a,  6 

isei-v— 

See  PouoB  Aor,  1861. 

See  SITBIBIHTBHSBNOB  OB  HlftH  CoUBT— 

Cbabtbb  Aot,  b.  UL 

pO  B  Ifc  B,  Ap^  4 


rs— 

Saa  ABf  BAX— AOIB— Aoi  IX  ob  1861. 

[17  W.  B.,  661 
See  CverosB  ob  Cbildbbn. 

[10  K  I..  B,  1S6 

14  HooTe*!  I.  A.,  800  :  17  W.  B,,  77 

See  OuABDUB— Lubhitt  ob  OoABiuxa. 

[;.  I..  B,  6  AIL,  248 


lizcdbyGoOt^Ic 


<  1»  ) 


DIQBST  OF  CASBS, 


ACT— 1861— EX— tfOMltulDi;. 

Sta  HUOHXDAn  XiAW—OirABfiUir. 

£L  I..  B..  8  AU.,  Si 
Set   Cabu  vnsbb  UI^oB— Cusiosk 

HIKOSB. 

As  UT7i'tiT,  JirBiBsionoi'  dt. 

[L  L.  H.,  9  Mad.,  81 

5m  Ohh        .        .       4  Mad.,  Ap.,  8 

Su  WiriTBas— Crru,  CASBa— DsPicnTrso 

WiTHigsBa     .    1  B.  I..  R,  A.  C,  136 

[10  W.  B.,  88S 

XI- 


Sw  Cini,  Pboosbubb  Cosb,  1B82  (1877), 

B.  10— 

See     iHTBBist— OxiBBioH     to      btiuj. 

UTB    MB,     OB     BIIFITLATBD     TIUB    HAB 
BIKBED— DBOEEBB. 

[I.  L.  R.,  18  Calo.,  184 

XXV— 

Ste  CBUfncAii  Fboobsitbe  Cosb, 
-18e8-IV,B.10- 


^vin,8.4- 

Set    JuBiBBionow    ov    Crvm    Coubt — 

FoBEiaH  iSD  NATira  Bulbbb. 
___  [7  W.  B.,  168 

.  8m  Cabbb  inn>BB  Stakp  Act,  X  or  18 
^XT,  s.  1- 


8ee  Sbbtbbob— TKAiTBPOETATIoy. 

[R  1*  B.,  Sup.  Vol.,  869 

XVII— 

Set  EiTBAiiiTioii        ,    8  Bom.,  Or,,  18 

Ste     H*aiBTRiTB,     Jtthibthotioit     oy- 

Spboi.l  Aotb— Cattib  Trbbpabb  An 

[i  Bom.,  loo 

See  Orrwnam  bbfobb  Pbhal  Cobb  oavb 

mo  0PXBAIIO3'. 

[I.  L.  B.,  9  Calo.,  226 
I.  Ih  B.,  1  AU.,  680 

xnn.B.!— 

Ste    Cbaboe— Altbbati(»    oa    Anns. 

HKHT  OB  CSASOB. 

[6  Bom.,  Cfr.,  76 

—  ■    •       B.a7- 

8e»  Dbtakatioit    .       4  W.  Hl,  Cp„  SS 

..85- 

See  JuturDioTKm  o»  Cbixtvae  Coubt — 
OnxBOB  coioaiTXD  DVBisa  ions' 
nr  .        .        ,        .        1  iCad.,  198 


ACT— 1863— XVin-<oMW«A 

B.41- 

See  AsBBBi  ov  JtmaawfiT, 

p.  R  L.  R.,  O.  Cc,  1, 16 

16  W.  E.,  Cr.,  71  note 

See    Chjbsi— Altibatiom  ob    Avm^ 

MBNT  OB  Ckabob  .        1  Kad.,  U 

■—«    „      .       P  ^^  J""-  O.  B.  49 
1868-11,  B.  1— 

*M  Appbal  to  Pbttt  Coinron.— Cabbi  nr 

■WHICH    AFBBAIi    libs   ob    ITOT — AFPBAL- 

ABLB  Obbbbb  .  I,  L.  B.,  8  Calc,  689 

^xnr— 

See  Appbaii— AoTa— AOT  IIT  op  186S. 

[S  Agra,  2S9 
See  CohLBTtOTt  .  .  6  IT.  W.,  281 
Ser  .TtnirsniOTroir  op  RBVaurs  Coubt- 

N.-W  p.  Rbnt  Aim  Bbvbwub  Casbb. 

P  W.  W.,  Pt  IS,  p.  8U,  Ed.  1878,  294 

Agra,  V.  R,  Bd.  1874, 188 

9  IT.  W.,  88 

6  M".  W..  40,  288 

6  W.  TUT.,  118 

See  LrarrATTOH  Aot,  1877,  b.  14  flSSfl, 

8-1*1  .       6ir.W.,80 

See    PiETrBs- Pabtibs    to    SuiTfl— Co. 

BHABBBS  ,       3  Agra,  289 

See  Pabtub— Pabtibs  to  Suitb— Ebft, 

SoiTfl  BOB         .    2  Agra,  Pt  n,  166 

Set  Rienr  o»  Surr — Bbtbvuh.  Suit  bob 

ABBBAEBOP         .         .      41T.  W.,  166 

See  SaCTuncBBT  Oppiobb. 

[2  S.  W,  244.  261 
^_^^^^  6  W.  W.,  64 

— XV  ill— 

See  VKk'Tma—CmL  CAsiS—AppniATTPB. 
[3  W.  R,  841 

XIX— (ParttHoii   o*   RereatM 

Payins  BetatM)- 
See  Jubibdictiok  op  Cini  Covbt— Bi« 
TKBTB  CouBTi— PABTinoir. 

[41!r.W.,7,169 
7  IT.  W,  9 

Bee  JirsissTonoH  op  BBTBvn  CorsT 

IT.-W.  P.  Bbst  abd  Bbtxitub  Cabss. 
[S  Agra,  841 
See  PAxTinoir— MTBOBUrABBouB  Cabbb. 

\fi  Agrs,  888 
1 S.  W,  81.  Ed.  1878, 184 

. B.8- 

See  Appbaip— Acts— Act  XIS  0»  1868. 

[1  Agra,  Ber,  44 

See   JuBiBKioTiOH    OP    Ciyil    Coitbt 

Bbtbntb  Cotfbts— Obkbbb  op  Bbtb- 
DVB  CouBiB  .    8  Agra,  ISI 
Ba8«idff- 

See  BBS  JUBIOATA- CoUPBTBBT  CoUBT— 

B»TBiroa  CouBTB  1. 1..  R,  2  All,,  894 


DigilizcdbyGoO^lc 


(   Ml   > 

ACT— IseS— XIX-HMMiwAtrf. 


taoass  <a  CASKS. 


(   W8   ) 


See  PABTITIOir— FOBM  ot  pABTinoir, 

[s  jsr.  w.,  ae 

S»e   PiBTITIOIl— ElOHT   TO    PlBTITIOX— 

Gbrbbal  Cabib        .       a  Agra,  372 

— a.6S- 

Sea  JvBiBoiOTioir  ob  CiTtL  Covbt— Bi- 
TBBDB  CoiraTB — Faktitiox, 

[7  H.  W.,  848 
^XX— 

^'tS*^'    iTHDM    Appiii,— Aotb— Act 

SX  (w  18B3. 
Am  AfPBAii — Dbobxbb. 

[I.  L,  B^  18  Oalo.,  SSa 
I.  Z..  B.,  18  Oalo.,  876 

5m     ABBITUTIOIT— ABBITB&TIOtI    miiisx 

SPWmL  Aotb— Act  XX  of  1863, 


8tt  Cabib  inroiB  EnwwitBirT, 
Sm  HnrsTT  Law— SimowKim —Suoobb- 
Bi(w  nr  UAirAaBUBira. 

[L  !<■  B^  Xe  Had.,  490 
L.  B.,  SO  L  A.,  IBO 

Sm  JirSISDIOTIOX  OT   Cf  IMIXA£    COUBT^ 

OsniiAL  ivtiBDioTios. 

[I.  X..  B..  1  Kad.,  66 
See  Mahoudah  Lav— EroomcxFF. 

ni  W.  B.,  480 

98  W,  B.,  64S 

See    RieBi    op    Sdit — Ceabitibs   aito 

TBDBTS     .        .  J.  L.  B,  8  Calo.,  83 

tX.  I..  B.,  11  Oalo.,  88 

I.IhB.,8Aa,81 

L  I..  B..  U  AIL.  18 

L  I..  B.,  SI  Calo..  418 

S§e  Cabis  mrsBB  Biesi  <»  Strra— Ea- 

sowiairaa,  SiriTB  TahLiiaa  to. 
5w  BBVBBumnrDiKoi  o»  Hish  Coubt — 
Ckabibs  Aot,  s.  16     .  18  W.  B^  896 

8m  Bitpbbiiitbhsbnob  at  Hts-r  Coitbt 

CiriL  Fboobdvbb  Com,  s.  621, 

[1. 1..  B„  10  Had.,  96, 98  note 
8te  Vaxttatioh  oi  Sbit— SniTB, 

p.  1..  B^  U  JCad.,  148, 140  note 

1. Suit    tor    deolaratioii    of 

tmntS  of  a  temple.— In  Uringing  a  loit  under 
Act  XX  of  1863  it  !■  not  necewwy  to  »liow  that  the 
t«niDl0  WM  one  which  wm  .formErty  nnder  control 
of  the  Board  of  Beveime.     The  Act  appHea  to  pro- 

Cy  to  Calenttiw      Qaitbs   Binoh   v.    Bakoofal 
™  B  B.  L.  B.,  Ap.,  6B 

a.  Suit  to  establlali  right  to 

sliare  la  management  Of  temple.— The  miu 
referred  to  in  Act  XX  of  1668,  m  needing  the  antho- 

3f  of  the^Court  foe  their  jnriediijtion,  are  •olely 
tfl  chains    tmttMB,  maimgeti,    or  committee! 


AOT— ISeS-XZ.— M»tiMM<(. 
iritbiolifeaKnee,  BMlventtlon  of  the  temple  pK> 
pert;,  or  neglect  of  dnt;.    Thete  b  ootMng  ia  the 
Act  b)  onit  Qie  jariaiiction  of  &t  nrdinary  Conrti 

over  miti  to  eetabliEh  a  right  to  ihare  in  the  manage 
meot.  AoBi  Sabka  Bhsbahdbi  b,  Vvrnn  Ew- 
BSAIOIBL    JavASHAITA   ElCBBANDBI    r,    PaU  BDL 

Kabata  Bhbbariibi  ,  3  Kad.,  188 

a Bight  of  psmon  Intereated 

to  aae  fbr  miofeaaanoe  by  managera,  eto, —  ' 
Pnblic  »ndov>meiii.—ln  the  «a»e  of  a  pnUic  widow- 
ment  tnnrfnred  to  tnuteea,  Bumagen,  or  inperiti- 
teudMiti  of  each  lands  under  Act  XX  of  1863,  any 
person  or  psrwitt  intereited  (ud  thelnterflBt  need  not 
bo  a  pMnabrf  one)  In  Uie  reltgtoiu  ettaUithment,  in 
ite  wonUp  or  feivlM,  oi  i>  Hi  triMti,  bai  a  right 
of  tnit,  after  leare  obtuned  from  a  CitU  Oonrt 
tkg^jut  tach  tnutees,  etc,,  for  miifeManee,  or  brtacb 
of  trut,  01  neglMt  of  duty,  KmrsBE  Fatika  e. 
SabibaJan  ,  .    8W.  B,,818 

<L Bolt  for  removal  of  mohant 

and  appointment  of  another, ~A  mit  far  the 
removal  of  the  pteaent  ni"hunt  of  a  religi'-ni  endoif- 
ment  and  for  the  apprdntment  of  the  prtiUoner  in 
hie  place  t«  not  <  f  such  a  natnre  a«  li  conteniplated 
W  Act  XX  of  1868,  Kibbobb  Bo»  Honvar  «. 
KAim  CfivBir  Qaxa  .    SS  W.  B.,  884 


ager  to  make  good  i 
C0Nrt,~-Aiit  XX  of  186S  does  not  apply  to  a  tnit 
hronght  by  the  dhannalarta  of  a  temple  and  one  of 
it*  wonhippen  to  compd  Hie  defandlHit,  ai  heir  of 
the  late  wiaaget,  to  nuke  good,  ont  of  the  pmperty 
ioherited  by  him,  the  defldency  tn  the  devaithanam 
fundi  canwd  by  breach  of  tmit  and  mUapprowIation 
by  the  )Ue  manager.  Hie  leave  of  the  CiTil  Conrt 
for  the  toititntion  of  mch  a  enlt  ti  not  neceaaary, 
and  the  nilt  ii  malntatnable.  The  right  of  ineti- 
tnting  «QOh  tnite  la  not  a  privilege  aocM'ded  by  Act 
XX  of  1B63,  hnt  a  pre-Biiiting  right.  Jbtaitsabv- 
UTABV  «.  Dvbka  Dosan  .  .4  Kad,  2 

-  Bait  to  4]eot  Dharmakarta 


or  agents  Cram  temple— Jtf^U  i^f  aoMrum*ia 

to  divett  Uieif  nf  poutraf  i\ 

poMme»l—Mad.   Btff.   VJJ   t 


to  divett  Uieif  of  povter  of  iafafj^i'v  •"^  op* 
poMtM-tt-Mad.  Btg.  VJJ  ^  19i7.— FItlntiffi, 
memben  of  the  commlt^e  appointed  nnder  Act  XX 


1863,  aned  to  eject  defendant)  (the  dhannakaita 
and  his  agents)  from  the  poMeadon  and  management 
of  the  temple  dedjated  to  Sri  Tiraragava  Swaml  at 
TriveDore  and  to  ettabliili  tbelr  (pUntifl**)  rlj^t  to 
*  eontrol  of  Uie  said  temple    De- 


eierdsed  by,  or  was  sabjeet  to  the  conflrmalinn  of, 
the  Qovemment,  or  any  jpabKe  officer.  It  wai 
admitted  that  b  1842  the  Knrd  of  Bevenne  did,  io 
tm  ai  It  conia.  dlveit  Itself  of  bH  right  to  Interfere 
with  the  apprintment  of  a  dhsnnabiiTta,  bnl)  H  was 
contended  for  the  pUntiftI  that  It  was  not  to  tbs 
power  of  tlie  Bowd  of  Bevenne  a^  to  divsit  Itself  of 


iizoabyGoo<^le 


Mam  Of  oun. 


(    )H    \ 


ACT—1808— ZX— oiMttsweil. 


iliigfaiBtRn- 

^ ^     .  ,  HiTADU    B. 

SsASAXOPA  8hbi  BaAaixatK  Swami     7  Mad.,  77 
-  JurUdlctlon. — Clauu  in  dgtd  of 


ndommtnl  4»eliidimg  jurUdicUoik — The  jariadietion 
giTBii  to  Court!  b  J  Act  XX  of  18SS  caimot  b«  ei- 
etadcd  \ij  kU7  dkOM  In  k  d«rd  of  endBmneDt,  Ix- 
DU>  HOHBV  «.  HAHOUD  AU  KJUT 

[a8V.B.,160 

6.  JfdilrM    XtfftUa- 

Uo»  VU^  ]Sf7,  •.  a—XK*MttiiM4rf  poutr  of 
a  t»mplt  eommUiM  to  appoint  mw  (riufM*  wAm 
fii«  yoww  o^womtfMMirf  if  aoi  iMvMarg — Trnrti 

Aet  (u  ^  taaaj,  *.  ^— Jw>mjmMm  q/  c*m; 

Comrt^A.  tample  commlttM  ftppdnted  unda  Act 
XX  of  IBW  mty  ^ppdnt  new  trartcM  when  then  b 
BO  beredHuftraitet  toftddtothe  oiMiig  tmrteei. 
but  VUm  power,  althon^  dbeMtlMMrj,  vmtt  b«  aeiv 
ed  KMimaU;  ud  tn  |(ood  f^th,  and  MeonUng 
the  pdneiplc,  wUch  b  avidicsble  to  pnbBe  twit*, 
ibo£ad  ID  •.  40  of  the  InOvi  Tntiti  AcL    ItKti 


not  w  emdwd,  llie  pnwer  inmj  lie  oontnfled  by  : 
CrvaCmitidtMatiiaMit^on.  Ti*nn>  StOA.  t. 
HvumSjuu     .        .    1  Ih  S^  17  Uai.  SU 

-Smtii 


Fowtn  qf  eommiUu 
eommitUv—NawOtr  t_ 
lion  appoiniinff  qnonini— JC«(oIi((t<»»  bg  thits  Mrf 
e/  «*M»— 7at2sr«  (/  *««(«  to  tiibaA  OMMafa— 
OroMwf  fof  ditmiual, — Though  eommtttee*  mntti- 
toted  nndtf  the  Beltgloiu  Endowraeoti  Act,  1S68,  an 
not  (trirtl;  oorporalten^  thrir  proctdare  In  inatt«r« 
rdkttng  tathemanaMnwotof  {wopertie*  andtnitees 
under  adr  contnA  numld  be  governed  by  the  ralee 
appUeaUe  to  Mgolir  corpcntieiM.  In  1879,  when  a 
coandttec  ooMbtod  of  teren  Bwaiben,  a  nwettng  waa 
Ud  at  wUeb  Ave  weM  pieMnt,  and  a  xaolntioa  waa 
tmanlnMmd;  pawed  that  at  fntnie  nuatlnga  thiM 
ahoold  fona  a  qntrmm,  TUa  nacjotion  h^  nerer 
been  reecinded,  and  bad  alway*  been  acted  vpoK.  la 
IBBS,  whn  Om  eommittee  t^aa  condeted  of  eeren,  a 
meeting  va*  hdd  aftn  due  notioe  to  all  He  membni, 
a  wUeh  tbiea  weva  pnawt,  and  *  tnitea  of  the 
tampte  waa,  on  Tafid  gianndi,  dbmfaaed  fnai  Miea 
taA  eallad  npoa  to  Iwad  ovtr  charge  *f  the  tmqite 
and  Ha  frop«Ml«a.  The  KaolaUra  of  dbnJaMl  waa 
MMtooaa,  and  waa  CMtfrmed  at  a  wbaaanent  net- 
tng  I— JTaM  thai  the  meeting  aa  aonititnted  waa  aom- 
pMnt  ta  paaa  Oe  reaolntiMi  iMDiint  the  twwtee. 
whrthtr  nud^tr  of  tbe  wUa  eoiamUtee  lalaU 
not  have  been  neaeMary  In  the  arant  •(  barineaa  havliig 
beentaaOMetedatbrrwbetbnataiaertlnf  I  Qaan. 
— Falhiie  on  the  nui  of  a  traatee  to  anbiiilt  ammate 
to  the  eoia«mee  b  a  bnaeb  of  ana  af  tbe  uoet  tin> 
pcalant  datlea  aa*t  npon  him  hj  taw,  and  b  lafflebat 
to  JaiUf;  hb  dbndaML  AifAXiaiUB&Tiiri  Amn 
9.  Ksnauic  Pnui     .   L  H  B^  99  Xad.,  481 

-  B.    S— -Foircr    of  eommittee 


the  trvytaa*  at  aafarbtoadenfa  of  temple*  deaeribed 
in  a.  t  of  tbe  A«(,  wUcrat  hartng  iMouie  to  a  dvil 


AOT— 18e8-ZZ,*«oia<M^ 
■nit  t  bvt  «neh  powcr.ean  oidj  be  exatdaed  on  good 
and  aaffidant  gnHudi.    CHDnA  BAvanraKS^  «• 
BmuAXA  MiTDiu     ...       8  Hail,  881 

a.  -  Bomtwal '  by  Committe*  of 
Superlnt>ndont  of  Pagoda— 6ro««d  jbr  re- 
matal, — Where  there  were  not  good  and  mffieient 
groDiub  fo  the  removal  from  office  of  the  dsfend- 
anti,  nperinteDdenta  of  a  pagoda,  wHbln  i.  9  of 
Act  XX  of  1868,  b;  the  oomufttee  appointed  Tinder 
that  Aet,  th^  High  Court  coaltrmed  tlu  deeree  of  the 
C!vU  Jndge  dUiriiieing  a  nit  bronght  b;  the  Mia- 
tub,  who  had  been  appelated  hv  the  eomnwea  a* 
•nperinteadi(Db  In  idaea  lA  tlu  dafendanti  tta 
tbe  recoTW*  of  tbe  pagoda,  and  the  prnpnt*  belong- 
ing to  li  Cami.  Bivauuirau  a.  gnuTA 
Utntau 8  Had.  888 

8. Committee,  Snlt  fcy.  to  en- 

(broe  rlgbt  of  oontroL— The  oommlttee  of  a  Ab> 
tiktdnly  aivelDtednnderAet  XX  of  1SB8  are  as* 
titled  to  mahitain  a  anit  In  a  CIvU  Conrt  without 
havtag  Dbtabied  t^  have  af  tkt  Coat  to  bring  the 
*ntt  aa  weU  whMi  tha  obleet  of  tha  aolt  b  to  aatab> 
H*h  tkdb  right  <rf  o«M  nndtr  a.  S  of  the  Aet 
aa  when  tt  b  wngU  to  tnfona  meh  eontro)  agi^nit 
the  lAoen  of  the  tmaph  Rbrafinata  to  then.  Tnr- 
xAtuA  BUDir  «,  Sasmotuiu  Im 

[4  Had,  404 


4_  ■fc8;4,ll.lE-&.atyawBiif« 

of  a  ttmplt  OMuai'Mn— Airdea  of  pn^—form 


.  eertr^  annnal  dan  and 

(or  a  perpetoaTlninnetioaraatiaiDloK  defendant  fnoi 
inttrtotns  with  iheae  dwai— Jf«l3  tbe  burden  of 
nnivtog  that  Uie  templa  waa  of  tbe  daae  mentJoned 
b  1.  S  of  Aet  XX  of  186S  la;  on  the  pUutlflk.  On 
ita  aypeartiig  that  tbe  detadanta'  anccctor  wa«  not 
tba  fonndn-  of  tbs  tampU  bat  waa  u)p<dnted  trartee 


hereof  Ui  ikmilyi 


k  n  wuom  KU  won  iiuv  ru 

~Jt*ld  (l)  tba  phklntdb  « 
I  deelaniut  die  temple  In  Aa- 
lam  mentkned  in  /  *  -•-    ' 


1  Ad  <Z  of 


Sta  to  ha  of  ttia  daaa  n._ 
!8, 1.  a,  an4  W  neh,  cnbject  to  tiiab  jnriatty 
UoD  1  (ffl  the  plahittSi  wen  net  entitled  vm**  *** 
ZX  of  I86S,  M.  14kl,andl%tobent  tafea> 
•eatonof  the  proper^  of  the  teirab  nor  fa  teeelpt 
otEtalnooOe.    PMTDinusftA  j.  HWjjI-a 

p^  Ih  B-,  IS  KmL(  M8 

'  •.  4r-V<nrw  of  asmmttCM  to 


ADiitrlct  ConnAia*  anpolDted  under  Act  XX  of 
18^  ba*  no  Hsbt  to  cau  for  acconnti  from  tnuteea 
of  templet  wbU  are  wlWn  1.  4  (tf  tbe  Aet.  Vn. 
KAViBUA  Kkutoia  OifinrMx  «.  Kumauuf- 
jbitAirun       ...  -  5Had.,4S 

RAjanau    oUm    BtfusveA  iCHisraB    «. 

OrASAUKBAItSA  PumuuLiAnusi      .    .. 

[6  Had,  68 
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ACT— 1868 -XX— «»«««''. 
n  . Eight  to  roatoratloii  of  on- 

dfiurived  under  Mad.  Beg.  VH  of  WJ'-- 

S  bom  OJ00M4  b,  tb.  Coll«tot  o'T"]°?^  J'?? 
mote*  of  ''"ol"  o<  t™*  "'  otter  m^OTdool, 

SSu  IS.  (5.11  VSJ  fcond  tt.«  tto  B™"  .™ 

S«^Jo«  only.  ».»  tt.1  tt.  pl."«  M  M  . 

XiTMd.  beinj?  of  oplnimi  that  lb.  pkmtift  hjd 
Sr.S«l»  Sind  of  ft.  U.d.  btoBlng  to.  lb. 

aS^t    jr.w  tJwt,  «iid«  ..  4  of  Art  XX  of 

SJi*lfSVito«tl».oltb.«,dOTn»l.    JU.A. 

„  ^_^_.  BigM  to  control  afllilrB  of 
•-i^«lB— ToMw/'e*-  0/  properly— Porm  of  order— 
^^nX  to«J  EegnUtton  XIK  of  1810.  Int^ewd 

£'a£iTsvr.fTr?f-.iis-. 

?!?l  ffldi^P^tUt,  lu  1866,  tie  Jndga  of  Prtn. 
n  Jrf JtShTtiM^  ot  the  temple.  ff.H  th«t 
S!f  Sfo^  th»  QovSnm«t  officer,  to  eotLtrol  the 
♦w-fof  the  temple  iiad  been  rofflcieutly  proved. 

»=™'^'£  V.  7  Calo«  787 ;  0  0.  L  B..  410 

■B.  4  and  B— Power  to  appoint 

t-BrtoM  on  vacancy  in  office— Jfaioiai-  Dt. 

triot  Coarte  h»ve  no  power  to  appoint  trorteee  under 
ZTa  Act  SX  ol  1868  upon  .  T»<»noy  oecniring  in  the 
offlce  of  trtwtee,  nnle»  property  hwi  been  mctuJlv- 
tZ^Jn-rfA  to  the  former  truiteo  nnder  the  prort- 

_^___.^_  >,  IS — J.pj?oi»tme»i  of  trutUt  to 
ftUgiout  tndotmtMt—JfitdiofioH  of  DUlrict 
J^t—Colloctor  Ol  Jgent  of  CouH  of  B\rrf..— 
W^  a  WeatiTj  tmstee  of  k  tBmiJB  died,  wd 
wpUcatioa  m*  m*de  bj  the  Collector  m  agent  ot 
^  Court  of  Wftrds,  in  whom  the  mftnagement  of 
deoewed's  Mtstcfl  during  the  minority  of  _tlie  kiu  of 


ACT— 1888— XX— o<»h»«A 

■tte  pWntHTi  were  M>I«5"*<^  *ra^.l°i^  jL^ 
defo^nt  by  the  member,  who  di*»od  the  dofe^ 
dftnt.  SM  thitthe  .ppointment'Jf  the  plamtdb 
^  invalid  nnder  b.  7,  Act  XX  of  1868,  and  that  thej 
wttB  not  entitled  to  .ne  the  defendant    PASUUnraaT 

ASlTACalBIYia  V.  ITATHOSY   MTOAIY    ^^^    ^^ 

B,  8— Bnaignation  of  mamber  of 

a  comniittw  of  a  t-niple.— A  member  of  «  ««"- 

'n^tteo  of  a  temple,  appointed  onder  «.  8  of  Act  AX 
oJ    1868,  o*n  retire  from  his  office  of  hia  own  wlU. 

EuraAYturaia      .        ■    L  L.  S.,  6  Mad,  U4 

^ -  B.  lO-Powers  of  Judge  to  appoint 

committee  of  an  ondowmeaWlien  tne 


up 

tbe  W»lir»   OI    nMtui,   ".    r..™".   .-. "--B — 

deoeMed'B  Mtntcfl  dnnng  the  mioonty  of  the  aoiu 
Iha  deoeawd  h>d  vMted,  to  be  appointed  tnutee 
behalf  of  the  wd  «sai:Seld  that  the  cue  L™ 
witldn  >.  B  of  Act  XX  of  1368,  and  th»t  the  Court 
(the  Witrict  Judge)  had  juriadiction  to  maie  the 

iSoT  MoBAioa  1. 1..  B.,  19  Iffad.,  2S6 

_  B.  7  -Power  of  appointment  in 


sommittee.— The  defendant  waa  sued 
tnwtoe  of  a  pagoda  to  recover  a  certain  mim  of  money 
for  which  be  had  not  aeoonnted.  Thedefendant  waa 
^■mlMed  by  three  memben  of  tlte  cUitrict  comndt' 
tee,  wUch  ooiuuted  of  ilz  member^  the  other  three 
MCDibera  refuting  to  rign   the  order  of  dUminaL 


now  committee  or  an  onoowuiBui.  w™^ 
momboraWpa   are  aU  vacant --XJnder  i 

Act  XX  of  1863,  the  power*  of  a  Judge  "-  — 
confined  to  BlUng  np  vacncica  m  the  membw- 
Bhipa  of  comnuttee  of  a  rdig-on.  endowment^  but  the 
JndBe  mav  appoint  ■  new  committee  when  the  mem- 
SpH*  thrcommittee  are  all  'r^°  Vw  "^ 

. SB,  11  and  la  and  a.   9— Suit  by 

Manager  for  rent  on  mwio/tor  granted  is  ,f^ 
eonmitUe  of  rtUgioui  •'""'^'"V- '^  ■  j^.'S™ 
Where  the  committee  of  »  religions  ind  toUon 
wvemedbyActXXof  1863  obtained  mueh^ka.  m 
It*  own  name  from  tie  tenanta  of  land  belonging  to 
the  inBt^tutitn  instead  of  in  the  name  of  !*» -""laKW  • 
~Se'd.  with  reference  to  the  proviuon.rf  the  Act 
that  thii  fact  coortitoted  a  mere  irrBgnUrity,  Md  that 
a  wit  bronaht  by  the  manager  ou  *nch  mnchattae j«f 
maintainable.    KAiTAirAaAifATY^  i^w.^'niS 

L  -    -  B.  14— Snlt  ft>r  wrongfal  dla- 

miBBal  fVom  temple  by  offloer.-A  mit  by  an 

officer  of  a  mosque,  temple,  or  reli^on.  ertanlahment 
for  wTooirful  diMniwal  from  hi>  office  ii  not  a  rait 
for  mirfPMince  within  the  meaning  of  a.  1*.  Act 
XX  of  1883.    Amih  Bahtb  e.  IBBAM  Sam 

^4  jHaa,,  lia 

2.  ^  Bight  to  BUe  fbr  removal  of 

trmXatm—Stligio^tt  ««*>»«<■*.— 8.  L4  of  Act  XX 
of  1B68  is  BufflciBitly  gaieral  in  it»  tenni  to  em- 
power any  perwm  intereeted  in  any  temple,  moaqn&or 
reUalona  endowment,  or  in  the  pertormanDo  of  the 
tmsU  relating  thereto,  to  rae  the  tmrtee,  managar,  or 
jBperintendent,orthamemberofaconomtteeapp<anted 
nnderthe  Act  for  ndifeaeaoce,  andalwi  to  empowertlie 
Ctmrt  to  order  the  removal  of  a  tmitee,*!.  Thetomb 
of  a  reputed  eamt  became  a  place  of  pilgrimage.  Md  M 
endowment  wae  made  for  the  muntanaooe  ^  the 
ihrine  and  for  the  performancei  of  cerWn  re%lon« 
ceremoniea  There  wai  a  practice  on  the  P"' J*  *be 
proprietor!  and  the  manager,  of  the  in.titattan  to 
divide  among  thenwdvea  the  reridue  of  the  inaome 
and  to  dinww  by  way  of  eaJe  or  m-'rtgage  of  the 
■bare  enlnyrf  by  them.  Stld  that  thu  w»a  a  reli- 
gion. Inrtitution  within  the  meaning  of  Act  XX  of 
1863.  TTie  l*h  aection  of  the  Act  empowCTithe 
Civil  Court  to  remove  tmrteei  for  mUfcManeejjtc^ 
and  it  doe.  not  recognlie  any  difference  in  reipect  of 


Digitized  byGoO^lc 


Dioisr  OF  CAass. 


ACT— ISea— XX— eMfi'moi. 

inuteef.  whrthar  liaredit«ry  or  leleeted.  FAHTKUimr 
Sahib  g.  Aoxski  Sism      .  I.  !>.  B.,  fl  Had.,  187 

& — ^ S«i*  *o  rtmot* 

trmtlM  of  ttiigiout  tndowPtent  ihcngi  ttnlavjtlly 
opBDMtaf.— Act  XX  of  1863  ia  appUnble  to  an 
(nODwijient  whaeby  entain  iliop*  lure  been  pur- 
eliBMd  by  mbtcriptkiii  and  dedioted  to  the  mpport 
of  a  nvMqna,  and  u  slao  applicable  in  reipect  of  a 
poKm  in  powowipn  of  the  aadoned  property  aad 
piofnBng  to  act  ai  mntawalli,  eyen  tbosgh  be  may 
not  &>▼•  be«n  lawfully  appointed.  DkttrrwK  Eittg 
T.  Ki4t»  Siwg,  1.  L,  E„  7  Caic,  767,  and 
ataortttan  Swri  *.  Sam  PargatJ,,  I.  L.  B„ 
18  Ml.,  flS7,  Nfeired  to.  MimAKiuii  Sdujttl 
HiQ  o,  liun-ufi-DBr  L  li.  B.,  18  AIL,  104 

^ Bolt  to  restrain  manager 

bom  allowing  proporty  to  be  remoired— 
form  q/'  ordtr-  Injiaietioit-  Civil  Procedure  Code, 
1977,  e.  aO.-S.  14  of  Act  XX  of  1668  it  gecerally 
appUMble  to  all  rcligioai  esdowmeDtv,  and  while  it 
in  one  mdm  rcrtialni  Qis  oidinary  Coiui:*  frcm  deal- 
ing wUb  cawa  againit  tnuteea  of  religioni  endow- 
mentf,  it  givti  tpedal  faciUtiei  for  ndti  in  the  pr  n- 
dpa)  C^Til  Couit  of  the  dittriet  b;  any  of  the  per- 
•oDt  interetted  in  those  endowmenta  Quart— 
Wbetlier,  oonmdering  the  pioriuoDi  of  «.  30  of  the 
<STiI  Procedure  Code,  tha  retaDtion  of  «.  U  of  Act 
XX  of  1668  ii  at  all  neceamyf  An  order  nndei  a. 
14,  Act  XX  of  1663,  should  be  mandatory,  and  not 
prohibitory,  H  here  a  ncred  booh  was  kept  at  a 
temple,  and  was  an  object  of  veneration  to  the  mem- 
ben  (J  the  Mct  entitled  to  wonhip  there:  Beld 
that  a  nut  wonld  lie  under  t.  U  of  Act  XX  of  18S8 
I7  «nne  of  the  penoat  interested  in  the  temple,  to 
reftruu  the  tnperintendent  from  renoring  the  book 
to  another  pla(»i,  and  that  he  ahonld  be  Erected  to 
retain  it  aa  a  portion  of  the  fnmitnre  of  tlie  temple. 
Dhdxsitv  SiiroH  o.  Eibhsit  Sutom 

[L  I-  B.,  7  Calo.,  787  :  8  0.  Ih  B.,  410 

B.  Tnutee  of  Temple,    qoall- 

floattona  ot—Didy  of  Committer— MiifeataMt. 
— Act  XX  of  1868  doei  not  reqtdre  tlut  a  pei^ 
aou  apptunted  by  a  committee  to  be  a  tmitee  of  a 
temple  ibonid  be  of  any  paiticular  Kct,  and  although 
it  may  be  denrabto  that  the  truitee  of  a  teniple 
ahonia  be  of  the  aect  to  which  the  temple  belonai, 
the  appointment  of  a  Sivite  to  be  truitee  of  a  Viih- 
nnrite  temple  does  not  amount  to  an  act  of  ini*- 
feaiance,  neglect,  of  breach  of  trnit  on  the  part  of 
the  committee  within  the  meaning  of  a.  14  of  the 
Act.  Oafsatathau  ATTAnOAB  c.  Dbtavatasa 
Udsau        .  .     L I^  B.,  7  Had.,  223 

-  Jurlsdiotiou  of  CHtU  Court 


— Etdotimtul — BeligioHt  eitdowmtaiM,  Apph'ciUion 
of  Act  to^Act  XX  of  1863  only  applies  to 
cotHn  rdigloiu  tnuta  and  en^wments  which  had 
hem  ot  m^ht  Oome  to  be  under  the  manatiemeiit  of 
t^  Oaraimutit ;  and  1. 14  of  that  Act,  altbcngh  in 
ita  toma  It  appean  to  be  mote  general  than  the 
earUs  KcttoiiB,  appliea  in  fact  only  to  the  lame  reli- 


-  j&M*  to  r«eov»r 


ACT—lSeS— XX— oonfiHHScf. 
7. 

land  on  behalf  of  temple. — The  proTidooa  of  i,  14 
of  Act  XX  of  1863  (Seligiout  Endoumtttt  Act}  do 
not  OQit  the  Juiiadiction  of  the  ordinary  Courta  ex- 
ce^  In  the  caae*  tpeclfied  therein.  A  init  lor  reeortrj 
of  immoTnble  property  on  behalf  of  a  tnnple,  alleging 
by  way  of  miifeannce  and  breach  of  trntit  tiiat  the 


docnmenta  and  ni 


(the  maaagen  of  the  temple)  had  forged 
and  nnrped  temple  property,  without  any 
prayer  &ir  the  retDoval  of  the  managen,  or  for  dam- 
age*, or  for  a  decree  tor  tpecifle  perFormance  of  an; 
act  by  the  managers,  i<  net  a  mit  for  which  a  ipeclu 
jurisdiction  ii  provided  by  the  Act.  Masausoa 
Bah  v.  Vkscoba  Ghobaiq    L  L.  B.,  4  Had.,  167 

8. Siut    by   partomt 

interafttdfoT  Irtaah  qflnui  and  neglect  of  duty — 
Rtfntal  of  trmtea  viithovt  adequate  reaton  to 
accept  aud  utilita  offeriuge  for  celebration  offet* 
livale^Mi^aaeance  and  ireoc*  qflrutt  in  4. 14  ex- 
plained.— In  a  suit  against  the  trustee  of  a  retigioui 
inatitntion  under  Act  XX  of  1S63  for  alleged  breaches 
of  trust  and  neglect  of  duty  by  reason  of  the  non- 
perf ormaoce  of  ceremoniee.  it  is  not  111 1  laiiiji.  in  order 
to  give  jniisdictitat  to  Civil  Courts,  for  the  plaintiffs 
to  show  that  there  are  any  epecial  fonds  conMiituting 
an  endowment  of  the  ioGtittition.  If  it  be  proved 
that  the  ceremonies  in  qoestion  have  be«9i  conducted 
as  a  cait  m  for  a  sericB  of  years,  and  that  the  defen- 
dant tmstee  was  not  absolutely  unable,  owingto  lack 
of  funds,  tn  carry  on  those  ceremonial  observances  in 
the  custrmary  manner,  he  mnit  be  held  to  have  been 
gnilty  of  n^lect  of  doty  rendering  him  liable  to  a 
snit  under  s.  14  of  the  Act.  Where  it  hat  been  nsual 
for  the  trustee  to  celebrate  festival*  with  the  aid  of 
vclontary  contribntJons,  it  is  a  breach  if  dnty  on  the 
part  of  the  trostee  to  refuse  to  celebrate  them  withcnt 
adequate  reaacus  if  funds  are  available,  and  the  traa- 
tee  ought  not,  contrary  to  nsage,  to  refuse  to  receive 
such  offerings  and  perform  the  Geremaniea  for  which 
they  are  tendered.  Far  SiiBZABiUinA  A'tiAR,  J, — 
Having  regard  to  the  fact  that  funds  vclnntaiily 
given  to  pubhc  religious  institutJODS  not  only  enrich 
the  institntions,  but  promote  the  interests  of  pnblio 
wonhip,  it  must  be  regarded  as  part  of  the  proper 
fonctions  of  the  trustee  to  utilise  luch  income  for  the 
pniposes  of  the  imtitutiuu  whenever  it  is  available. 
It  is  hii  duty  to  accept  the  money  and  apply  it  for 
thn  specified  purpose  unless  there  are  proper  gionndt 
for  its  rejection.  Though  a  trustee  may  exercise  a 
discretion  and  cannot  be  charged  with  misconduct,  if  he 
acts  with  an  absence  of  indinct  motive,  with  honesty 
of  mtention  and  a  fur  oonndenition  of  tlie  snbjec^ 
lie  may  be  Moceeded  against  if,  trnm  coimpt  or  im- 
I«oper  mouvc^  be  refnset  to  alknr  volnnta^  ooDtii> 
bnticns  (fleied  for  purpcsea  not  inconnstent  with  the 
principles,  mle^  or  osagea  of  the  institntion  to  ba 
applied  to  these  pnrpraea.  The  Courts  are  bound  to 
reatrain  a  bnstee  fnm  injuring  the  interests  of  the 
institution  under  his  charge  by  corruptly,  arbitnrily, 
CT  wantonly  departing  faun  the  orUnary  conrae  of 
procedure  in  regard  to  essentia  01  important  maMeta 
connected  with  the  inttitntioiL  The  Rronud  upon 
which  the  Courts  exerdw  (neb  joritdic^m  over  bim 
ia  that  snch  departure  on  bit  part  amonute  toabreacb 
of  legal  dnl^  Incnmbent  ou  bun.    Tliongh  tbe  Oooita 
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f«ctlf  ooiuctwt  tor  tium  to  mdjndki 
qoMlaan*  aba  wh«n  the  MljiuUMtwn  ii 
ft*  Mwialwttw  of  dfU  Tight*.     4 


CMWit  be  ulled  mpoa  to  decide  qae«tioBf  of  litiul 

,      .  ,,_  .^  ^jjjj,  oJTUrighb,  itiipflr. 

'o  Bdjndkat*  npon  nek 

(Uoktwnii  BecMMiy  for 

I'ligbt*.     4«H«  SuMi  1. 

Ibr*m  aalM,  4  Madn  113,  MfiUned.    BUXUiKU 

8. TnutMt  muiagar,  or  soper- 

inteodent  dtmaateta—AptlieaUon  ofjfit.—Tha 
ihdtSs  "tnutM,  UABWer,  or  raparintaideDt  of  a 
nvwqiUi"  eta,  metilicmM  b  Act  X  X  o<  I86B1  men  tiie 
te^ee,  mwMgA',  «r  ■aperintoidMit  of  >  mo^Qc  Ac., 
to  wU(^  tbaproiUoUottbe  Art  M«ipplic«ble,ii(it 
ttM  toMtee,  «to»  •(  a«ji  neMrae.  Aad  sBeh  pentnu 
ue  thoM  to  «b-M  Ihopnrktai  of  BegnlatinL  XIX 
of  UIO  w««  mUeritle.  Hm  moiqsei,  etc,  to  wUck 
tlMpniT)iiciUoftlutB<gal«tlMiwa«BppliciUe.w«re 
naif  at*  lot  tlie  npport  of  wUeh  (BdowiMDta  hmd 
bem  gnntod  In  k«d  bj  the  Oorenmnt  c4  Uie  oovn- 
try  OT  by  in^vidiMh  t  and  the  iwMqmi,  etc.  to  wUch 
Vat  pmrvdooa  of  Aot  XX  of  1868  apply  are,  not  mag 
Hamm,  etCv  bnt  aay  WMnei  fat  the  aapport  of 
nUefa  ndownMnto  In  land  have  been  Made  by  the 
Oomraent  or  private  Inffivktnab.  Jur  Au  «.  Sax 
NAiBHimMrL       ,  LIi.Bq8CMa,8a 

[0ai..B,488 


la.- 


-  flnlt  by  oommittoe  KgRlnst 

vaoMta  Sot  miMajnuaQvttMoa—JfUdiidian 
ff  Civil  Ceurt-^IiMvt  to  i%e.—A  oominlttee  ap- 
pMoted  udar  Act  XX  of  186>  naj,  witiioat  leaTC  of 
the  CoBii  preTkKudy  ofaUped,  cae  thcw  managor,  or 
■uptrintcadeBl*  far  damagce  tn  a^M^prfatiaa 
and  for  as  injanctjan.  The  protUoni  of  Act  XX  of 
1&6I,  1.  X^  do  not  miy  to  mch  ntibi  by  the  ami' 
mittet  theniMlrM.    FirxnxtuBH  BoT  e.  Bmeopu. 


~  flnlt  agMnst  dismtesd  trus- 

_     T  temple  property,— A  rait  by  the 

traetecB  to  recover  the  property  of  a  temple  from  an 
ex-tmitee  who  baa  been  properly  dInniMed  trvm  lri« 
oAce  by  the  temple  committee  b  uA  govoned  by 
■,  14  of  Act  XX  of  U63.  Vebaumi  Nitasd  r. 
BOBBA  Sue    .        .  L  Ik  XL,  6  Had.,  64 


la. ■' Mereditarg  Im*. 

ietthip — Sutftiuio*  fnvt  truttattiip  ai§d  ngit  of 


amb*Mm  temple  agiiiut  othsn  of   tbe   dlkihadar* 

Kytng  torUiar  rMnoTil  from  cffioe  md  for  a  amey 
ree  allagltig  (lut  they  had  been  jnntly  gnilty  of 
niwoiuhiet  in  retpeot  of  temple  property  in  theu 
eottody  and  had  dbattueted  the  repur  of  certain 
■hrinee.  The Dirttict  Judge paMcda  decree  raip«fid- 
ing  «oma  of  tbe  defcodNito  noin  the  ofllee  of  tmitee 


esclnded  by  the  adaWon  that  the  tnuteMUp  waa 
hereditary  in  oertalnlandUet  I  and  that  the  tMriet 
Judge  bad  joriadieHon  ondtr  Act  XX  of  1868  to 
'depilretbad«teidBatiotUia  right  ofpi^    RM, 


ACT-^lSeS-XX-Mitf^MMl. 
futher,  on  the  eridence  that  the  defendanti  nurited 
the  pUBiihnHOt  which  had  been  Inlicted  on  them. 
Decreed  that  the  aoipennao  of  the  defendanto  be 
withdiMrn  od  the  termi  that  they  Me  an  nitdataUag 
with  two  nuetiM  that  they  aotOd  ratore  certain  pro- 
perty bel"(^hw  to  Oe  tniple  nmr  mMng,  aad  that 
they  woold  diuy  oonftwi  to  tbe  dadwm  at  the  ma- 
jority of  AkabadaN  aa  to  the  mttHgament  of  temple 
aflifai,eto.    Ninu «.  Oahuiaxi 

[Z.Xk&,UlUd„108 

UL 8att   to   oftRT  out  endow- 

mwit;— In  a  nit  by  thenmtwaUiof  B]atgaMahou]e• 
daa<•l>bUdlmalt,•etillg■llbdlaUafthellabaMdatlB 
id  4hi  BCniJibaeuteoA  to  aeetiM  the  Mrfmaance 
of  tenat*  «f  ft  dead  e(  araroprialigB  by  a  tiahomedan, 
tbe  plijntift  wa«  held,  with  rafernoe  to  the  wrada  of 
aa-Uaad  ICAct  XXcf  U6t,  to  be  apenott  ioterMted 
in  tlte  pteacrvatlm  of  the  tniit,  ana  a  pMpw  perem 
to  l>ring  the  nlL    He  wa*  mot  reqaind  nnder  thaw 


■oction*  to  have  any  int<nat  In  the  tnut,  direct  0 
inune^atet  or  any  iliare  in  the  atanafcemRit  of  the 
raoperty.   Doxal  Ceitsd  Hullux  d.  Ei&akut  Ali 

[IS  w.  a.,  sea 

1^ BoUglens  mAa^naasA—Afpli- 

eabilitu  cf  th«  Aet—Madra*  Begmtatiott  VII  of 
JSi7.— In  a  enit  brought  with  the  leave  of  tbe  Die- 
triet  Court  under  Act  XX  of  1868,  to  remove  the 
tmiteeaof  a  Hindn  temple,  it  did  a"!  appear  that  the 
trnateea  were  nominated  by  or  nibject  to  the  eoidm^ 
ation  of  tbe  Qorerament  or  any  pnbUc  oAcer: — 
ntU  Oat  Act  XX  of  186>  wai  not  applieaUe  to  the 
t«n^  unltM  it  WW  admitted  or  noved  by  erldenee 
that  the  endowment  waa  oee  whtoi  would  have  fallen 
under  the  nrovInoDa  rf  BegnlaUon 

ICDTXV  «.  OlXfiAIKUA  '^  -    ™ 


Be^l 


IbB..I7]IadqM 

'  Mairat  S4gulatio% 


VII  of  1817—J«i»dir   0/  pmroktt-n   i 
t^miiul  inuUe. — A  tem^e    having  been  endowed 

with  inunoveable  property  after  the  pasung  of  Hadraa 
Besnlation  Yll  of  1S17  and  before  the  Beligloai 
EnoowmentB  Act  (XX  of  1S68),  and  tbe  ti^^ee 
having  withont  antbcrity  aold  the  aame,  a  auit 
waa  Inatituted  under  Act  XX  of  1868  agafaat  the 
troitee  and  the  pnrebaiers  of  the  pri^erty,  to  annnl 
the  nlei  and  to  declare  the  right  of  the  temple 
thereto  1 — Beld  (1)  that  •  tranderee  of  trust  pro- 
perty, under  a  traneactioD  which  amonnta  to  a  bcMch 
of  i^Rt  on  the  part  of  the  tmitee  of  the  inititnti<ni, 
caunot  be  proceeded  againd  wider  the  piovlnoni  of 
the  Beljgioui  Eadowmento  Act,  1868 1  and  (3)  that 
the  trustee  of  a  public  religioui  Inititutiou  can  be 
BQednndertheproviiioniof  theBeligioui  Budowmenta 
Act.  isas,  notwltbitonding  tbe  &ot  that  tte  in- 
ititntioa  came  into  miatanoe  after  Benlation  VII  of 
1S17  wna  paaMd.    Sivatta  «.  Baki  Sbddi 

[LZkB^aiMKUaBS 


1ft- 


-  E»do< 


nt— 


Eiidowment/orUiuJU^fiiatils  idol-Smit  to  n- 
.moM  thtbaiit  from  ifffli*  ~Arbttratio»,  Sifermtee 
.to-Btni/al  B^iaaiionZIZ<ifaiO.—Ai*  XX  -of 
1888  doea  not  apply  to  an  endowment  wtuch  fa  not  a 
pubUo  one,  but  which  li  made  fot  the  benefit  of  aa 
•noeitnl  family  idol.    Two  idtdntifi,  mtmbcni  of  a 


lizcdbyGoOt^Ic 


(  t*  ) 


Dtstst  9>  CMH. 


(  ua  ) 


Htnln  ttmllj. 


mriUd  for  utd  (in  th«  ncmium  of 
ofaUinAd  Uare  to  ioftinite  *  ntt 


.  who  won  ttie  (hebuti 
cerUn  idi^  tor  Uw  pupota  of  Iwriag  Oum  Mmoved 
&iim  thnr  odM^  on  ths  groiiod  of  ndMondvct.  In 
thdr  plaint  du;  ftUeged  that  the  odoiniMDt  wm  a 
pablie  OM,  all  Hiwlai  baling  a  oomBon  right  of 
wonhlpi^  the  IdoL  Thu  was  deoied  by  tbe  def  ea- 
daoti.  After  iwiiM  had  b«#  fir|kiiied>  tha  Cmrt 
of  flnt  ioatanoe  made  an  or^,  t^ider  ■.    16   of 


■Ithongh  the 

eadowueot  in  , 

application.  »nd  objeotw  to  the  Tetsr^ice.  'Die  arln- 
traton  miao  an  award  Anduig,  inter  olid,  that  the 
id(^  WM  the  ancerinl  family  i£l  irf  Uie  paitiei  to  the 
Bait,  and  that  tiie  mdowineat  was  not  made  for  the 
beaafit  of  the  puUic.  They  fnrtlur  io  their  award 
Uddown  certam  definite  rolea  acoording  to  which 
the  dieba  od^  to  bs  condneted,  and  repain  to  the 
tample  madiu  tbe  Gooit  of  bat  faictaaoe  paved  a 
decree  aa.  that  awaid  declwing  tiut  the  idol  waa  the 
ancestral  idol  of  hoOi  partiea,  and  <Urtoting  Uiat  the 
d«f«idaB*i  ihonld  Mriunn  Oie  worthip  in  a  certain 
mannerf  .oncl  ah'-^tila  t^^r^^  oerivin  repvre  to  the 
t«mle  within  fix  mo^tVi  and  declaring  that,  if  tbe 
pnTRM  did  not  act  as  dlretTted,  any  member  of  tlie 
fan^  ehonld  be  able  to  bring  a  niit  for  the  apptnnt^ 
■Nntof  a  Manager.  Agunit  Hiat  decree  tEe  d^ea- 
danti  appealed,  and  oootoided  that  the  Act  did-  U(.t 
apply  to  ttie  cbm  od  the  finding  of  f^cti  ai  to  the 
onauwrnent  nut  beiw  a  pnblic  one ;  that  the  oompal- 
■orj  nferoice  to  armtratim  was  illegal  and  roid,  and 
that  the  decree  wa«  not  one  aatbiirtacd  by  the  terms 
of  &  U  ctf  the  Acti  Meld  that,  cm  the  fad*  as 
fonod  by  the  arbitrators.  Act  Z.%  of  1863  did  not 
apply  to  tiie  caae,  and  Uiat  tike  oompnloory  reference 
to  arbitiaSiai  and  the  decne  made  thereon  were  ille- 
gal and  Tcdd.  Rtld,  farther,  that  the  decree  itself 
was  Iwd  on  the  ground  tiiat  it'wsa  nut  one  craning 
within  ttie  scope  of  s.  U  of  the  Act  Fxotap 
Oa^mu  HiSB^  v.  Bbojohath  Uisbib 

a.L.B,19  0ftlo..975 

XT. 

mitUt.—t^M  plaintiff  wa«  appointed  to  the  office 
of  tmstee  of  a  Hindu  temple  nnder  Belii^ons  Endow 
nieDto  Aet,  U68,  s.  3,  by  the  temple  committee 
conatitnted  mtder  that  Act.  Snbaequently  tho  ooui' 
tnittee,  havinff  reoeiTed  certain  com^aints  i^uust 
him,  saipfnded  liim  from  office  p«udiDg  inquiry  with- 
oot  caQiog  on  him  for  an  eiplatution,  Ihey  alleged 
as  the  grounds  of  lus  swpetieion  that  he  had  earned 
lose  of  property  and  mmey  to  the  temple,  and  tliat  he 
had  oondocted  things  in  the  temple  contrary  to  cqb- 
tom  so  a*  to  cause  a  distnrbaoce  of  the  peace.  Tho 
troitee  refused  to  aoqniewe  in  the  order  of  auspen* 
rion  and  to  giro  op  eerbun  records,  etc.,  which  he 
was  by  tliat  order  required  to  deliver,  and  denied  the 
authority  of   the  committee  as  asserted  by  them. 


<d  the  wmntttcfh  the  flivt   for  damages   for  tbe 


ACO?— 1808— ZZ— eottfiflMif. 

iBodtheaeoondforaninjiinctica  toreatrain 

Ji  ■    ■       •       

hi)  dntiea  a 

missed,  and  the  pUiotiff  preferred  appeals 
High  ConrL  In  the  appod  relating  to  tlte  d 
aula  junction,  it  was  funnd  that  no  nuseondnet  had 
baen  proved  against  tha  pUutif!  prarions  to  Iba  order 
of  Buqiension.  Mtld  by  SsnKiav  and  D^nu. 
•7'i/'.,  that  a  trustee  in  tiie  position  of  tha  plaintiff 
caonot  be  diimiasad  from  offloe  except  fbr  good  eanse 
shown,  and  that  his  ooodoct  subseqaaot  to  tbe  ord» 
of  tn^nndnn  did  not  annunt  to  such  good  cause.  In 
the  appeal  relating  to  daniBgeai—ir«'if  bySsipsAXD, 
J.,  that  ttie  order  of  suspension  wa«  iil^al,  and  tliat, 
niider  the  drennistances,  the  plaintiff  was  entitled  to 
sQbetanlaal  damages.  Held  by  DAVna,  J.  (flnding 
tliat  the  committee  had  proceetied  in  the  ia«ff;t//«  be- 
lief that  they  were  acting  for  tdie  goid  of  the  tempto 
in  snipending  the  plaiotll'  pending  inqairy),  tliat  the 
order  of  snipensiou  was  nnt  illegal,  and  that  the  suit 
was  rightly  dismissed.  Owing  (r>  the  difference  of 
opiuion  between  tha  two  Judges,  the  hMt-mentioned 
q)p^  was  referred  to  the  C^ief  Justice  nnder  CStU 
Procadnre  Code,  s>  bTO,  and  waa  heard  by  liini 
sitting  with  the  two  other  J  udgea :— 2sii<  by 
CoLLiKB,  c~r.,  and  Shwouls,  J.  (Daths,  J., 
diit,),  that  the  older  of  sospensian  was  illcDal,  and 
tho  plaintiff  was  entitled  to  substantial  damages. 
Per  CouLOiU,  dr.— The  power  of  saspenoon  by 
the  committee  is,  in  my  jodgmeat,  Vb»  same  aa  tha 
power  of  iliiiiifawl  ThB  oonunittoe,  having  made 
due  inqoirj  aod  baring  called  on  the  trnatM  for  an 
rxplanad'in,  may  luspeod  tor  good  and  sufficieut 
cause,  but  not  otherwise.  SHHASBi  ArvABeiJt 
w.  K&TUUi.  knot        .  1. 1..  B.,  SI  UmL,  170 

1. •,   18— Zi«av«   to  ■lu— J>«Um 

and  prinat*  tndoiemnte-  Bag.  XIX.  <^  ISIO— 
JuritdiBtien  of  Civil  Court— S%it  to  r—un* 
mKlnaUi.—A,  a  Hahomedan  lady,  eieonted  a  wakf- 
nama  purporting  to  dedlcata  the  whole  of  her  pro- 
perty to  an  imamoara  in  her  honae,  for  ttte  pnrpoaa  of 
perpetoating  various  Shiah  ceremonies.  By  Uie  wakf- 
nauia  riie  ccniUtuted  horself  joint-mutw^i  with  una 
Jf,  and  canted  the  names  of  hersdf  and  J  aa  mutw  allia 
to  be  substituted  in  ttie  Collector  «  register  fw  Iwr 
own  name  aa  owner.  On  the  death  of  £,  A  acted 
aa  the  sole  mntwalli.  The  wakfnama  was  publicly 
registered.  Bot  though  the  pmperty  waa  styled 
"wakf,"  and  A  the  matwalU  tWouf,  in  alt  docn- 
uenta  connected  with  the  estate,  A  all  okuig  conti- 
nued to  deal  with  it  as  absolute  proprietress,  aod  thu 
dedication,  though  made  m  1S5^,  was  never  nnder 
the  control  of  the  fiuud  of  Bevenae  or  of  local 
agents.  In  a  niit,  which  the  plaintiJi  obtslned 
leave  to  fautitute  under  s.  IB  of  Act  XX  of  186B, 
to  remove  A  from  the  mntw^ship,  on  the  ground 
of  misfeaaaDce,— A^s^  the  wakfnama  did  not  con- 
atitute  a  niblle  reUglous  estabhthment  within  tha 
meaning  of  Arct  XX  at  1B6S,  and  thai^  thersftse,  tha 
JndgB  balow  had  no  aathority  to  give  the  plaintiffs, 
nnder  a.  18,  leave  to  sue  t  and  that  bis  deoirion 
waa  oanaeqaaotly  ultra  vire*.  9.  18  of  Act  XX 
of  1S60  ap^lea  only  to  auch  rengiooa  eatabliali> 
aienta  aa  w«re  nndei  tiie  control  or  aoperistendncg 


lizcdbyGoOt^Ic 


(  1«  ) 

ACT— 1863— XX— «o««;<«i«d. 
of  the  Board  of  Bevenns  or  of  local  agenti  under 
Begnlatian  XIX  «(  1810,  and  were  tnnrfcnnl  to 
tmsteea  or  managen  under  &  4  of  the  Act. 
DUBOOB  Ba-'OO  Bsavu  v.  Ashqab  Ally  Eba^ 
[10  B.  Ik  B,  167 :  33  W.  B.,  4BS 
ASFined  by  the  Privy  Council.  So  &r  a*  it  held 
that  the  eodowment  created  bj  the  document  km  not 
of  inch  a  pnbUc  (;bsra«ter  as  would  luatun  a  mit 
tinder  Act  XX  of  1663,  not  diwantad  jFrom.  AsHais 
Au  V.  Dblboob  B.^00  Bbsuk 

[I.  L.  B.,  3  Calo..  884 

4  Might    ^  benefit 

«iarief  under  dtad  of  endeamtJit.— A.at  XX  of  IS93. 
wlula  it  ompowerB  pergona  to  sue  vhoie  right  to  tne, 
iDdepcndantly  of  the  Act,  ma;  be  doubtful,  doea  not 
depriTe  peraons  claiming  to  be  beneflciaiiei  nndn*  a 
deed  of  endowment  of  Uie  right  to  sue,  which  they 
have  independently  of  the  Act,  nor  doea  it  impose  ou 
them  the  qeeewity  of  obtaining  the  nnction  to  initi- 
tate  the  Bait  required  by  a.  18  of  the  Act. 
E¥UB  HoSBBU  «.  Hbbbum  Bbxbkb   - 

[4  K.  W,  166 

3.  ■ Suit  to  kam  trxttt 

of  eudoaatiit  eatritd  oat, — An  appropriator,  who 
iuea  on  the  ground  that  the  trnit  cmtfd,  ao  far  as  it 
related  to  t£e  appointment  of  mutwallia.  had  never 
been  acted  upon,  and  that  the  original  rights  of  the 
•ppropriator  itmain,  ii  at  Hberty  to  bring  such  a  (uit 
without  leave  of  the  Court,  under  a.  18  of  Act 
XX  of  186S.  EiSAiTooiiHisu  D.  AmTL  HoasBii> 
[2  If.  W.,  490 

4. Barotion  to  BOlt— Sii^e  Iro^ht 

d^ertnt  frota  Iha  nid  tanctieMd—Efjection  of 
jiiot«<,— -i  and  B.  being  worthipperi  at  a  Hludn 
temple,  obtained  nnction  under  a.  18  of  the 
Beljgioua  Endowments  Act  to  sue  for  the  removal 
of  <&»  managere  of  the  temple  im  the  ground  of 
breach  of  troft  and  &ir  damages.  A  and  B  lued  to 
remove  the  managen,  bot  dumed  no  damages  in 
their  -^oiiAi- Rtid  that,  a>  the  suit  itutituted 
differed  from  the  one  for  which  Mnctirji  waa  given, 
the  pUut  wa*  properly  rejected.  SaiNivisA  r. 
TflBUiA      .  .    I.  X.  B.,  11  Mad.,  14s 

6-  — Order    of     Civil 

Court  at  to  MU,  Sfict  o/.— S«»iie-That  an 
Older  of  the  Civil  Court,  nnder  ».  Ifl  of  Act  XX 
of  1863,  refiuiag  leave  to  inttitote  a  iuit,  and  decid- 
ing that  the  tanple  wai  governed  by  a  heredilary 
dharmakarta, '  and  therefore  wi'hiii  •.  8  of  ibe 
Act,  was  not  conclnBve  upon  the  question  of  title 
between  the  parUet.  Vskutaba  Kaiiae  o 
BaiKiTABBA  CfiAKms.  SaiKrvAasji  Cbisitib  b" 
TaHKAiAU  SiKJa     .        .        .4  jjad.  410 


DIQEST  eft  CASm. 


(    1**    ) 


fl.  — Ooata— S»i(  fbr    ientJU    of   a 

*r»rf,— Where  a  miit  under  Act  XX  of  188S  is  lor 
the  bao^t  of  a  trust,  and  no  party  to  tlie  niit  it  in 
fault,— ej.,  where  the  right  to  tlie  snccemoii  is  di^ 
puted,  and  it  La  neceanry  to  secure  the  property,— 
the  Court;  may  order  the  crati  to  be  paid  out  <,f  the 
estate ;  but  where  a  peraon  is  in  fault,  no  such  order 
ought    to  bo    made,    SogK*4»i   poHs     r.      Kn-o 

KMHOBB  DOBB  .      .      .      .  aa  w.  B,  ai 


ACr—eoniinmed. 
-    1883 -XXI- 

See  Caseb  citsbb  Bboobdbbs  Aot. 
Ste  SmaLI;  Cavbb  Covbt,  BANSOOir. 

[6  B.  Il  B.,  136 

See  Sin-BBTNTBIiIiSKaB  OS  Hran  ConBT— 
Cbabtbb  Act,  b.  IS    .  6  B.  I..  B.,  180 


See  Cabeb  uitdibWabtb  Labm. 


-B.6- 


Ste  Yahtattos  ot  Sinr— SnT»— WiBTB 
Lahss,  Suit  job  .        .  7  W.  B.,  349 
1864-11- 

SeeArrxii,  nr  CBDCDfAi.  Cabbs— Aotb— 
Aot  II  OP  1864. 

[L  I..  B..  10  Bonw  368 

•$««  JVBIBDIOnOH  OP  Cbimdiai,  Codbit— 
OPPEKOIS   OOMltlTTBD   OBXY  PABTLT   DT 

OMB  Dinaivt    Tkbpt. 

[L  I..  B.,  10  Bom.,  368,  368 

See  LOOAIi  QOVBBNSIBMT,  ToWIB  OP. 

[L  I..  H.,  10  Bom.,  374 

•'iei  Tbakbpbb  op  CEiitnTAt,  Cabb— Obit- 
•     KSAL  Cabbs  .  L  I^B^IOBohl,  374 
-    - — m— 

See  FoBBioirasB, 

[L  Ik  Bh  18  Bom,,  636 
See  Wabbaht  op  Abbibi. 

[I.  I*  B.,  16  Bom,  68S 

VI- 

Ste  CA8BB  mmui  WjaFPnrS'. 


XI— 

See  HABoiODAir  Law — Gimowiami. 

CLKB^18BoiiL.40l- 
'8m  Uaboudah  Law  -  Kazl 

[L  Ik  R,  1  Bom^  8S3 
Z.  Ik  R,  8  Bomn  73 


See  CoBTBAoi — Bbsaoh  op  CimTBAOi. 

[1  Ind.  Jar„  K.  8.,  181 

See  JuoiEDioiiov  OF  CbucdiaI'  Coitbt— 

OPPBNCBB      aOHKn'TBI)      OHXT     PABTIiT 
nr  OKB  DiBTBIDI—  BWOBAHIB. 

[«M«l,Aik.4 
-XVI- 

See  Bbmbtbatiok  Aoii. 

xvn- 

See  Oppioial  TBtraisB's  Aor, 

XX— 

See  CoBiB  -  BoiDAT  Uoobb*  A<Tt, 

[LX.  B,  3  Bom,,  830 

See  Of ASDIAIT— OrTtBB  urn  Powbbb  or 

OiTABDiASB  .    L  L.  B,  IS  Bom.,  888 

[L  I-  B,  30  Bom^  61 
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ntOBST  OP  CASm. 


(  1«  ) 


ACX— 1864— ZX— <)ihkIm{;tA 

Se»  Bnmtt  Law— Paktitiot — Bisei  to 
AoooDBX  o>  Pabtitiok. 

[LI,.H,17BoitL,a71 
St*     HnroB— Cabbs     nisiB     Bohbat 
Huobb'  Am,  1S64. 

BB.  u  and  15— 

Sea  COTJ-KJIOX        .  J,lj.B^lBOtti^8lS 

JUL  VI— 


Sta  CoiTKAOT  Act.  b.  27. 

[I4B.I..B.,7e 

Set  CoiTB — SwAiE  Cahbb  Couot  Sittb. 

rl  B.  H  B.,  O.  C,  37,  66 

10  B.  I..  B.,  368 

8H7de,287 

LKB^4Boiu.,407 

iseft-in- 

See  CASBIBBa  AcT. 

iSm  CAaiB  DHSBB  Cabxibbs. 


j9m  FoBin  Ad,  I 


iSto  ScoouaioR  Act. 
XI_ 


16  W.  B.,  9S8 

MOOKTBAB. 


ACT— cmtiimierf. 

lees-xx- 

St«  CoBTB— SmntiB*  StriT  tob  Pom^^ 

See  Casbs 

5m  Cabsb  uiTDCB  pLOAjym 
— —  XH- 
£>«  Cabbs  chskb  Pabbii. 


5h     Insoitbhot— Casib     imsxB     Act 

XXTIU  OP  1866     .3  Bom.,  a  O,  SB 

[6  BoBL,  O.  a,  167 

8Boi>L.a7 


Set  Cabbs  inrDEB  CoHPAirr. 

xm- 

&«  Odsb  BBDBKFXKnr  Aor. 

^XIV— 

Sea  Abbthbiit  7  W.  B.,  Ct.,  64 

•Sea  Cabbibbb  .        .     8  H.  W.,  195 

i?M  UAaUIKATB,  JlTBIBDIOIlOIt  0>— SPB- 
OLAl  AOIS— FOBT  UVnOB  AOTB. 

ra  BomL,  Cr.,  e 
6  Bomu  Cr.,  86 
See  Post  Oriob  Aor.  1866. 
XX- 

Se«  BBauTBAnoH  Aoi,  1S66. 
See  Ca£bb  nHSBBBBQuiBAiion  Act,  1877. 
XXI- 


8ee  Otms  Ebtaios  Act. 

I.Z.  I..  B.,  4  Gala.  880 
See  OcDi  BUB-SmuuirT  Aor, 


See  Tbdbtiss   abs    Hobtoa»bbb    lot, 


ShCbabbb   .    1  Ind.  Jur.,  H.  a>  404 

jSm  OvnBox  oomomD  «x  >hb  Hioh 

Sbab  .        .  1 B,  I..  R,  O.  Cr.. .' 

XT— 

Sea    Bras    Cdvbt,   JcxiSDionoir   or— 
BoiOAx- dm. 

I Z.  L.  R,  18  Bom.,  SOS 
I.L.R.ieBom.,!'"' 
Baa  P.^Bi  Vabbiasb  abs  Ditoxob. 
Bee  Cabbb  fbubb  Fabsib. 


-1867— in— 

See  OUfBUKa  Aoz  (m  oi  1867). 
See  Cabib  ubseb  Qakbubo. 

X,  B.  1- 

Si-e  ShaUi  Caitbi  Cooxt,  Itonuii— 
Pbaotiob  abv  Pboobsdbb  BBinBUDB 
TO  HiSH  Codbi, 

i8  a  L.  B.,  A.  a.  186 

XI^B.14- 

•$(1  Wabbakt  ov  Abbsst. 

i2  iQd.  Jur,  ir.  a,  840 


l,zcdbyG00*^lc 


SHttVI  Q»  CMttl. 


(   1#   } 


ACT—eoiUiiuud. 

18e7-XnZ,Bs.aOAadAO- 

Crimimat  Pnmdmn  Coda  (Act 

XXr  of  JSeiJ,  :  i04-X>Utnhntio»  ^  fi»e~FoM. 


a  of  o^nm,  the  HKiatrato  wmtcnced  them 
to  jnyment  of  a  tat,  and  ai»>rtrf  that,  upon  tbc 
tttJamlaaa  tbereot,  one-haU  ahotdd  be  vtiit  to  tbe  In- 
■poctot  of  Police  irtw  h*d  af  pnIudM  tht  ptinmai. 
bnt  tefnaad  to  pa;  the  cdbv  ImU  in  MtorduM 
with  ■.  SO  (tor  rtaaoiu  let  fettii  in  liii  crdcr) 
to  Um  panaa  wbo  fwre  the  iBtotnaUw.  On  a  nfer- 
ence  bvtke  S«MioDa  Jadgato  theHlgii  CMiit,-^«;i 
the  Uyi  Co«t  aid4  not  intotfere  under  g.  «M 
of  theCadeaCCrindnalPTOMdaie.  Tbe  dirtribntion 
of  Uu  flue  nttdcr  i.  SO,  Act  ^UI  of  18('7, 
lormed  no  part  of  tbe  Uagiitnte'a  judgment.  QruH 
g,  Baidxal  sm^B  .  «  BL  El.  B,,  Ap.,  7 

[le  w.  B.,  Or.,  es 

XVIII— 

Ste  SvmujKmia  am  Cnn  iConwr— Beft 
AJTD  BiTsnita  SuTTft,  fT,-  W.  P. 

-XXI.B.1C- 

Ba»  SwrmoE— iKTSTBoiriiKyr— Im- 
E  JX  BUAIOC  0Y  pon. 

[•  BmL,  Or,  41 


-XXIV- 


Sm  Askikistbaiob  OutBsAi.'8  Act,  1867. 
See  IiiLBarmuoT     .  11 K  I*  XL.  Ap.,  6 


jff««  CormoRT- .  1.  li.  B.,  14  Bom.,  686 
iSMDmucunui     I.  Eb  B^  0  Ibtd.,  887 

5m  PKrariaa  FBEBass  ijn>  Kbwbpapbxb 


8m  Newbpueb  .  I.  Ii.B.,  M  Had,  448 
ZXVI^ 


Sta  Cabbb  mnMK    Ariux— Acie-AoT 

XKVI,<wliW7. 
&«  Gaiu  im^iCanB:  f us— Act  ZXVI 
■      OT  1867. 
8te  VAiiDATIoir  w«tm. 

[«S.Xi.B.,Ai>.  11,13 
•  Had.,  868 


See  FiBB  .    e  W.  B.,  Cr„  6S,  04 

Sea  SBirmroB— IiiPEisoniiBBT— Ik* 

FxwnmKE  a  mvafu  ov  iisi. 

[6  Bom.,  Cr..  44 
-.1888-1- 
Sm    aansAi<  Ouseu   Cosbolidatioh 
Aor. 
— VI     <f[JW.     P.     Xaalolpal 

Sat  S.'W.  P.  AID  QciBl  HcnioiUuxiHB 
Aor,  U89.  «■  «0>  n. 

p.  UB.,  8  AIL,  770 


ACT— CIM<tMMir. 

ites^-vui,  B.  I- 

'S'f  g  STAnrrm,  CoiBSSircnMr  oi, 

[6  ir.  W.,  878 


-nc- 


SaeJiX 


4  Kad..  Apt,  62 
raB.L.B..  Ap^40 
lW.Q„Qrir^66 


XIV- 

Sea  Pbobtitutsk  .8  K  Ii.  B.,  A.  Or.,  70 
XL  I..  B^  6  CMo.,  168 :  V€L  L.  B,  187 

B-U- 

"ri7  wTa,  orVii 


ACT  UV  01 1868 

~xvi,*e- 

5'ot  Afpsu.-0bi)EB3    <  14  7.11^888 

i^<s  Hmsiixiu  OnncEss,  ^rtouniaxt 

PJW.B.,864 
18T.B.,187 
14W.B..876 


-   B.18- 

8ea  BaicoAi.  Citil  C«nsi8    . 
rSIT.W.,  108  :  Agra,V.B!',  kL  W8 


1871, 
909 
S76 


BxBcunoK  or  Dbcbbb— Tsassteb 

p.  IT.  W.,  118.^  187^  ISO 
16  V.  B,  674 
^W.E,«6I 


Sta  OcDB  Bbhi  Aor. 


5ce  OiisB  Sbiaies  Act. 
IV- 


II  DlTOIlCB  AjOI. 

— vm— 


Sat  Ckhcotal  Fbooh>i«b  Cora. 


8ae  Arfx^  m  Cnixiiui:  Cabi— AoiB— 
iKsoia  IH  Act,  iBeg. 

{14  T.  B.,  Or,  71 


l,zcdbyG00*^lc 


( 


) 


bHQVST  <^  CtflH. 


Set  Falbb  BriDncB        ,     6  Had.,  836 
.8m  broOMx  Tax  An,  16^9. 

[a  IT.  W.,  US 

See        SaiTIKCB— lUFSiaOHlCItHT—  lUFBI- 


Sm  BOIOAT  Crm.  CODSTB  Aoi. 
XT— 

Sse  Pbisdbxx'b  Tbbtivohx  Act. 


XVIII— 

See  Stakt  Act,  1869. 


See  Jdrisdiotioh  ov  CBmnAL  Codbt — 
(InmAL  JrauDXTiioR. 

[L  I-  IL,  3  Cals.,  B8 
X  Ii.  B.,  4  CbIc  17S 

XTfTTT— 

See      Snnmoi— iKTBiBtancBiiT— Ijipsb 
BoinmT  Df  ssFADiK  o>  tub. 

[7  Bom.,  Or.,  76 
-lOTO-TH- 

St  COITBT  FlBB  AOT. 

vnt- 

Sm  InrAHTKJiDE      I.  Ii.  B^  d  AIL,  880 


See  Lasd  AoqDiBinos  Aor,  1870. 

■■ XI,s.S- 

See  Bxdisi  A<ti,  IBTl. 

[L  li.  B^  8  Aa,  404 

... XIV— 

See  LmrtATlOS  Aol,  1877,  Abt.  1B2. 

CI.I*B,9B(nu.,a8S 

See  Statute,  CovaixDcnioK  ov. 

[6  W.  W„  878 

Froeedure      of      Bigk 

Cow<.— Act  XIV  of  1870  (the  Bew^oii  Act,  1870) 
ad  iwt  iSact  the  proMdure  of  tlie  Eieh  Court.  Bax 
CBvqiaB  •.  CapOHBBLAi.  .  ,  IS  &  It.  B.,  86 
— XXX— 

See  Haatv  WiLU  AOT,  1870. 

See  OtKK  uvms   HnrBir    Law— Wm— 
CoKBTBDOTioit  o*  Wills. 

See  Caibs  itv&eb  Pbobats. 
XXIV- 

8e»  Qvmt  TurqDABg'  BxLm  Aci. 


ACT— conJiWerf. 

1870-XXVn,  BO.  10, 8944-^ 

— - — \ ^ttarr       office— /■• 

^fiMion  of  criminal  proceediryt—Saaetion  of 
Government.— So  charge  for  the  rtfence  (ol  keeping  a 
IpttBrjr  odice)  under  a  10,  S84A,  Act  XXVIl  ol 
1870,  can  be  entertained  without  the  aathority  ol  the 
Local  GoTemment.    Qdbbh  e.  Nba  Cao 

r«B.I..R,Am88 
10  W.  B,  Or.,  a 
1871-1- 

See  Cattlb  Tkbspasb  Aot,  1B71. 
IT- 

See  CoKoinEKB  Aot, 


See  Bbnsal  Crvn.  Cofbtb  Act,  1871. 

vm- 

See  BieimBATsHi  Act,  187L 

See  Cabis  nroaB  Buhbikaxioh  Act,  1877. 


See  LuoTATiOK  AOT,  1871. 


Set  Ezoisi  Act,  187L 

XV- 

See  Bboaob  Talt^saxs'  Bilibv  Aot,  1871. 
See  JuwBDionoir  oi  Crrn,  Codbi— Bbbt 
Ans  BBVB9UB  Svwa—JtoiakY, 

[L  L.  B.,  8  Bom,  185 


See  VmnaiosB  An. 
XXV- 

See  Bailwat  Aor,  1871. 

XXXII,  a.  18- 

See  Appbal  TO  V»mf  HDoimoQ—CAns  nr 

WHICBATIAfPEALLIBB  OB  WOT — AFFBAL- 

able  Obsbbb  .  I.  Ii.  B.,  S-ObIo.,  698 
-1872-1- 

See  Zvmsaoa  Aot,  1873. 

-ni,  ■.^10— 

See  HikdcLaw— IifBBBiTANOB— Ditbst- 
CO  OP,  BxoLi7sioir  nunc,  Aia>  Fosnt 

TUBB  OP,  iKBEBNAirCB. 

p.  I..  B.,  le  Oslo..  888 
V— 

See  Ikboltbut  Aoi,  8. 6  81  Bom.,  405 
VI- 

See  Oathb  ACT,  1872  81  W.  IL,  Or.,  81 
VH,  a  68- 

8«e  Advooatb  ,  .  .81 W,  B»  887 
^CC- 

£Im  CoBSBAOt  lev. 


lizcdbyGoOt^Ic 


ACT— £oa<>'<wai. 
1878 -X— 

See  Cbiuimax  Fbooesusb  Code* 
XI- 

S«a  BxTBASmCW  ACT> 

^xv- 

,8m  SUbkuob  Aot,  1ST& 

TTTT- 

8te  ComrrBBMirnra  Cijnf  6  W.  W,  187 

TTXTt- 

Se»  C01J.B010X  .    6  K.  W.,  sal 

[eir.w.,168 

Stt  BiasE  o»  Snir— Fbeih  Srrr. 

[6  BT.  W.,  34 
1878-in— 

Sea  Haskas  Citu.  Coiibtb  Act,  ISTa. 

— vxn— 


DiaisT  or  CAsxfl.  (  ut  ) 

ACT— 1874— XI— ecw>I«i«({. 


Sai  KoK^BBBv  Imsu  Cahal  US  DlUiM- 
AOB  Act.  1873. 
-X— 

St»  OiiHB  Aoi,  167S. 
— ^XT— 

8t»    Hobtb-Wbsibbh    Pbotikobb    aw 
Oddh  MnsioiFiUTiBs  Aotb. 

. XVII— 

8m  Nawab  NABW'a  DiBtt  Aot,  1879. 

xvin— 


-1874-1— 

Baa  CobLBOXOB 


Sm  ApMimBTBATOB  Qbhbbal's  Aot,  1874. 
Sa«  Lbmbbs  tw  Adsonihtbatioj. 

[L  L.  B..  4  CalQ4  770 

m— 

Set  Makbies  Woham'b  PaotiBTr  Act. 

n— 

;9»  CAa«8     BHBEB     AppBAI.     to     Pwrr 


Sat  Bx«aUTIOI»  OT  DbCBBB — OBIiBBB  ABD 

DacBBiB  or  Pairr  Coc^c^; 

[saw.Riioa 


8m  Mabibtbate,     JimiSBiOTioB     (»— 
WnasBAWAt  o»  Cabbb, 

tL  Ik  B^  8  Oalo..  861 


£m    AnBAL     nr     Cbihihax     Caus— 
Pbaotiob  Aim  Pboobditbb. 

1^  W.  &,  Cr.,  S» 


8«e  Bbtibioh- Be-ibiai. 

[a4W.B.,Cr.,a4 
See  BBasiOBB  JVDaB,  PowsB  oy. 

[8  C.  I..  B.,  6U 

-XIV— 

8mAPFBAL    nr  CbdeiSAL  CabB— ACTtS— 

Act  IXXni  as  186B. 

[L  I..  Bq  la  Cftio.,  sse 

8a  t  Local  Qotsbhicbbt.  Powbb  ot. 

[L  L.  B^  10  Bom.,  9T4 

Sae  SoHBDuiAD  DisTBiora  Act,  1B7^ 


-XV— 


Saa  Laws  Looal  Exibnt  Lot. 

XVI— 

See    MAaiaiBATB,     Jxtbibdiotioit    ob— 

SfbouIi  Aoib — Uaskab  Aot   III    of 

1866      .        .    I.  li.  IL,  1  Mad.,  S8S- 

[L  X<.  B.,  a  UmL,  lei 

1676-IX— 

Sea  Hajobui  Act. 
— __X— 


-8.M7— 

See  Cabbb  ussbb  Tbabsvbs  OB  Cbwutai, 
Cahb— Qbbbxal  Cabbb. 

xn— 

Bta  Posts  Aot,  187E. 

xm— 

8m  Leiisbb  ot  ADKuoBiBATioir. 

CL  L.  B.,  4  Cala,  770 
See  Pbobaib— Power  ob  Hiqh  Comi  to 
o&abt,  ASS  tasai  ot. 

II.  I..  B.,  1  Oalc  88 
94W.&,fi06 


XVII— 

Sae  Abpsal  in  CiraiFAi  CabbB-Acts— 


BiTBHA  CoiTETB  Act,  187B. 

[I.L.B,  4  0*10,687 

Bee  Bvxiu  Cira  Coifstb  Act. 
See  Tbafbibb  ob  Cbiwal  Casi- GbPb* 
USCabib     .  1. 1- B^  10  CalOv  648 


l,zcdbyG00*^lc 


moiasrc  ov  casks. 


(   M*    ) 

ACT — eoniiiHlBd. 

187e~V— 

Set  BxroBiLATOXE  Schools'  Aox> 

VI- 


AE BoHBAY  Bhtehvb  JTFBianoTioK  Act. 

XI- 

Sm  Bare  01 

[L  Z..  R,  3  Calo.,  808 
Sta  PBBsniBSOi'  Banks  Act. 

[I.  I..  B.,  8  Calo.,  800 

xn— 

Set   Skaxl   Cause   Cottbt,   Mofdssh/— 
JPMiiiioTicnt— Cop  y  bio  bt. 

[LI..B.,eCalc,489 

XVH— 

Sea  Odsb  Laid  BsTitrrB  Act. 

— - — xvin- 

St»  Ovss  Lavb  Act. 


-1877-1- 

See  SPBOmo  Bbubp  Aoi. 


Set  BiauiBAnoN  Act,  1877. 
— IV— 

Ste  PBBBIDBHOX  HAaiSTBlIBfl  AOT. 


Set  Civn.  Pbooesitbb  Cosb,  18S2, 
XV— 

Ste  LiKHATioH  Aor,  1877. 
XVill— 


Sea  Ophfh  Act,  1S78. 

Sae  OPHTK  '       .  .      U  &  L.  S 

VI— 

See  Tbusubb  Tbotx     .    18  Bom 

^vn— 

Set  F0KB8T  Act,  1678. 


Sae  PutAi.  Cokb,  e 


CL  L.  JEL,  10  Bom.,  134 


Sat  Sba  CireTOifs  Act, 


AOT—eontiniitd. 
—  18TO-I- 

Saa  STAHf  AcT,  1879. 

IV— 

See  Caboibbs. 

CI.  lb  B^  10  Oalo.,  166,  210 
See  Bailwayb  act,  1878. 


Set  QoABDiAN    DiBftT7ALrFiaii  Pbofbib- 
TOBs        .    L  L.  B.,  6  AIL,  364.  487 

XII-  ' 

Sae  Civil  Fboobditkb  Codb. 

B.3e- 

See  CiTIL  PSOCBDDBS  CoBB,  1882,  B.  2&e. 

Ll.  !•■  B.,  4  Bom.,  996 
g.  lea- 
see ExBociioM  OP  Deobeb— Efibct  o> 
Chabgb  of  Law  sbsdisq  EzBccTioit, 
1.1.  L.  B.,  3  Uad.,  98 

xni— 

See  Odbb  Civil  Codbts  Act,  1879. 

XVII- 

See  Dbeksan  AaBioci/nraiBTB'   Bblhv 
Act,  1879. 

xvin- 

Set  Lboal  Pbaothiobbbs  Act, 
See  MooKTBAB      .    L  L.  B,  4  Ail,  876 
L4  a  W.  IT.,  889 

Sea    CASBfl    UMDBB    Plbaebs— Bbkoval, 

SUSPBNSION,  AMD  DiBMiaSAI. 

LL  L.  B.,  4  AU.,  876 
XXI— 

See  ExTBAsmoN  Act,  1879. 
— 1880-nI— 

See  Cabtokmbbts  Act,  1880. 
— --     .   lY— 

See  Poetuoubbb  Cojttbbtioe  Am,  1B8IX 
^XV— 

See  BOMBAT  BbtBBVB  JirBUI>I0I70B  ACT, 

1880. 
■   1881— V- 

See  Pbaoviob — Civix  Caebb— TaaTAKBur- 

ABr  Mattbbb  .  1. 1,.  B.,  6  Bom.,  638 
See  CASBd  UHPBB  Pbobatb. 

See  Pbobatb  amj  Asuinistbatioh  Act. 

XII- 
See   KobiH'Wbstbbh    Pbdtibcbb    Ebbt 
Aon, 


l,zcdbyG00<^lc 


(    IM    > 


DlOm  Of  OASBS. 


1881-XXI-  1S84- 

Ste  Bboaob  avd    Eaiba   Broimixnt 
Bbtatis  Act. 


XXVI- 

See  HiTNDi    .        .    I.  Ik  IL,  e  AIL,  78 
S»e  KiootiABLB  iRSTBDHinTS  Act,  IBSl. 

-i88a-n- 

Sea  TbOBTB  AOT. 

IV- 

i8m  Tbarbhb  ov  Pbofbbit  Act. 
^V— 

Stt  EuiVEKTB  Act. 
n.  TO  and  61- 

Stt  Wabib  Lauds  .  I.  Ii.  B„  8  AIL,  60 
VI— 

8«e  CoioiXat  Aor, 

vm— 

Sm  Pshal  Codb. 
X— 

8st  Cbiminal  PsooBDirsB  Code. 

xn— 

See  Saxx  Aoi. 
XIV— 

See  Crm.  Pboobdiibb  Codb,  188i. 
. ^XV— 

Sea  SiCAUi  CiiTBB    Coi7BT,    Pbbbhibhoi 

TOWJTB. 

_ ^XX— 

See  Fa7BB  Cubbeitot  Act. 


Bee  AoRiorwiTBHM'  Loasi  Act. 
_.1886-III— 

See  Tbambfhb  01  Peopebtt  Act  AnHS* 
UEHT  A<n. 

_ vm— 

See  BBNSAL  TbKAKOT  ACT,  1886. 

-1866— H— 

See  lnoota  Tax  Aot. 


See  Dbo  Esiaieb  Actt. 

XIV— 

See  V^W.   P.   Bbbt   Aot   AMKnutxtrr 


8t4  StUSBI  ABS  HOBAB  AOE, 
i-S- 

Sea  Bbb  Jcdioata— Caitbm  01  Aonow. 

[L  K  B.,  10  AIL,  617 

-•1887-1- 

Se«    OBHBBAL    CLAUtEB    COVSOUSAIION 


^vn- 

See  Srira  Valcatioit  Act. 


See  PaoriHOiAI,    Siuu    Cacbe    Coubti 

See  SUAU.  Caubi  CoDBIi  Moivbsil. 
See  SuBOUinrATB   Jrooa,   JvBiBDionoB 
o>      .  1. 1-  B.,  la  Bom.,  48 


-1888-XV- 

Se«  N.'W.  P.  AKS  OusB  HnnciFALiTiBB 
An,  1888. 

— 1884-ni— 

See  BxTBAiwraoK  Act. 

IX  I..  B.,  8  Bom..  888 

See  Eiaa  CorBi,  Jubisvictiovot  — Bom- 

BAX  .     1  Ii.  B.,  8  Bom..  S88 

B.  8,  cL  6- 

5e<  Mabmtbatb,     Jubibdictiov     ot— 


Sm  iHTBBTioirB  A»i>  BinOBB  Am. 
VI_ 

Sen    AWAOHIDDIT — AttAOEMBIIT  OB  Fbb- 

BOK    .  I.  lb  B.,  16  Oalo.,  SB 

See      ISBOETBHOT— IHBOLTBIIT      Dbbtobb 

tnmsB  Cinii  Pboobdubb  Cddb. 

[L  L  B,  16  Colo.,  86 
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(  ur  ) 


Diem  cff  CAfn& 


(  m  ) 


<Sm  Cint  Pbooxdvu  Cosb  AwnniicBaT 
Act  (TII  ot  1888). 


Am  Civic  FMonnm  Cosi  AxmtioiiT 
Act  (X  or  1888). 


A«    AmjU.— BOKBAT       AOTi— BOKBIT 

HuinoiFAL  Aor,  18S8. 

[X  I..  B^  18  BoIiL,  164 
-18W-IT- 

See  HxatEUnan  ICukb  Act. 

VI— 

Stt  Pxoun  iin>  ABMiViBTBiTion  Act 


vn— 

«M  SiTiwisnoir  CurmoiTi  Aoi. 


Am  PoBia  Act. 
XX- 


B»t  BcBiU  COiniM  Act,  1880. 


5m  CumaiiMMb  Aoi,  USS. 


Se«  atrusuitl  ASV  Wasvs  Act. 


•SIh  Bailwati  Act,  ISOO. 

See  Pumnotr  ot  CBuBUi  To  Aniuu 


See  H.-W,  P.  Aim  Oroi  A«,  14*0. 

-JWl—m  [AiMiidliic  thM  Bvldmo* 
Aot  a  of  Un»  ftnd  tlw  CrlmliMl 
PrMadtiM  CmU  (X  of  leBS)]— 

SM  BmnHtM-'-CMtkOrAt  eAMB—CSlB- 

AOTift    .        .  I.  Ik  &.  IT  Oalo,  ISe 

it- 
Am  Cimtenj.  PBocEDitBfl  Cosb  Aitiam. 
KMr  Act,  1891. 

i-ViU— 

Stt  Bunifan  .  1  Xi.  &,  la  Bom,  616 

8tt    PaMOBimoK— Buianm— BiftS* 

ev  Wax  .        .   X.  L  B.*  U  AIL,  UB 


A* 


AQE—coaelwM. 

isei^xcT— 

See  OUDI  CouBTS  ACT,  1591. 

law-vi- 

See  CiTIL  PX00XSI7SI  CODB  AjcaBDlOUrE 

ACT,  issa. 
laoB-rv- 

.Sm  Paxtitiov  Act,  1898. 
1894-1— 
£^M  Labs  Aoivuiiiair  Act;iB91. 


See  Ctra.  Pboobditbx  Cosa  Ahbhshbiit 
Act,  1894 

vni— 

See  Tabd*  Act,  ISM. 
-1886-1— 

See  PsBuravoi   Towxi    Bicaij.   Cavh 
CoFUB  Act  (I  CT  188E). 

VI— 


VHI    (Polioo    Aot     Amend- 
ment Act)— 
Stt  PouoB  Act,  e.  84. 

[LZhB,97  Oala.e6S 

— -ISOd—XI  (Amending  I<egal  Fraotl- 
tionera  Ast)— 
i9««  LiAAZ.  PAAonnoKSBs  Act. 

Set  HOOKTUB, 

[I.  I..  B.,  87  Cala,  1088 


Bee  BkoiBS  ACT,  1896. 
-1887- Tin- 

5m  Bno&itAToxT  SosooLfl'  Act. 
-1888- VI— 

CtWTSAor — AuBRinoiT    ow     Cob. 


Bet  Otmtt  Fbbs  Act  AwnnHiBin  Act. 
1608L 

AOT,  002FBmVcnO2r  OF— 

See  HitDiW,  ComrftVoCiOir  or. 

AOT  Dom  nr  oftioiai.  capaoitt. 

Set   SiTBOBSnATB    JVdOB,    JirBTBDIOnoR 

D>     .        1        1  Xi.  XL,  15  Bom,  441 

ACT  or  FOBxncar  powsa 

5h  Hnrbtr  l^ir—KKwynam—inwitm- 


^h.tU,W 
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vnasffs  ov  Qiava, 


(  W  ) 


ACT  OF  GK)D, 

Ss^Cabshbi     .  X.L>.B.,18  0ala,4a7 
ACT  OF  BTATR 

Sdi  Obast— BsstniPTioK  ob  Bktooatiot 

OP  OBUT      .  I  Ik  B^  11  Miul,  481 

S<s    Pahtibs— Pabtub  to    Surra— Oot. 

BKHHBirc       .       10  W.  B.,  F,  O,  as 

[11  Moore'B  J.  A^  617 

Ste  BiAHT  o>  Surr^AoT  voira  in  bxbk- 

oiiB  o;  SorBSBiav  Povbu. 

[L  I..  B.,  4  Mad.,  344 

1. 1.,  a,  S  Kad.,  978 

LIi.B.,lGalo.,  U:  34W.B.,  809 

1. Beisure  of  TLaj  of  Ttmjopo— 

JuritdMion  of  l/mniripal  Court t — Iudtpt»d»tU 
Statei. — Ills  tnnnctioni  of  iDdepeodent  SUt«i 
between  eacV.  cither  aie  pjTGmed  by  other  Iftwi  than 
thoia  vhich  Municipal  Coofti  admiDiiter.  'llie 
•dini'B  by  the  Britiih  GoTerammt,  ncting  m  m 
•oTfTelgn  prmer,  thriiofth  iti  delegate,  tbe  But  India 
Company,  of  the  Baj  of  Taajnie,  with  the  property 
bel-nigtag  thereto,  wai,  vith  it*  cmKqnence*,  an  ut 
of  State  nver  whieh  a  Mnoicipal  C  nrt  hai  no  jnria* 
dirtdan.  Thb  Bast  Iirnu  Coupaity  v.  Eavaobbb 
Bote  Sahib*.  4  W.  E,  P.  O,  4 

S.C.  Sbdkbtabzov  StaxxtobIwpu  v.  EixAOBn 
Bon  3AHIBA  .  .7  Uoora'B  L  A.,  476 

9. Arrest  onder  Beng.  Beg,  m 

of  lSlB—J*rif>iction  of  Municipal  Coi«rf#.— A 
Htthomedan  tnbject  of  the  Cmwn  wat  arrested  tn 
Calcutta,  taken  into  the  m  fninl.  and  there  detained 
b  jail,  under  a  wairant  oi  the  Onrentor-OeBeral  iij 
Council  b  the  fnnn  preicribed  by  Beg.  Ill  of  1818. 
Slid  ^t  inch  arreit  and  detainer  were  not  acti  of 
State,  bnt  natteri  cgniiable  by  a  Hnnieipal  Court 
IB  BB  Ahbbb  Ehav  .    e  B.  Xj.  B.,  899 

8.  Besmupttonof  JagirbrEaBt 

India  Gompsiiy — Reg»Mio»  law. — Where  buidi 
wen  held  by  a  jagirdar  nnder  the  lorereign  of  an 
tndepmdent  Slate  on  a  jaidad  tenure,  i.e.,  on  a  fnant 
of  land,  tnjrether  with  the  pnblio  reroine*  thereof, 
on  the  cnnditinn  rf  keeping  up  a  b<'dy  of  tioopi  to  be 
employed  wtrn  called  on  in  the  »errice  if  th*  loTer- 
dgn,  and  on  tbe  conqneit  rf  the  State  by  the  Eatt 
India  Company  tbe  jafzirdar  lemun^  in  the  same 
poihion  tn  the  Coraiany,— £(/rf  that  the  remmptSnn 
d  the  laudi  by  the  Cmnpany,  and  tbe  Mdmre  of  tbe 
arma  and  stoiea  appertaining  tn  the  tennre,  on  the 
death  of  the  ja)iirdar,  na*  not  an  act  of  Stete,  and 
thercfMe  tbe  Hanicipal  Conris  had  .mriadloldon  to 
enteitua  a  suit  by  the  repreaentativei  of  the  j^irdar 
ag^nrt  the  QoTrmment  fnr  the  powouon  of  the 
land  and  for  tbe  valne  of  the  arm*  and  etorea.  Th!i 
wa*  •»,  alth'Mi^b,  at  the  time  of  the  rmnmptii^n, 
the  Begnlatiin  law  waa  D<~t  intmdnoed  into  tbe  terri- 
torie«  in  which  the  jaffir  maeompriwd.  Fobbbstbk 
».  Sbobbtaak  or  Statb 

[iaB.Z^B.,180:  18'W.B.,84e 
L.  R,  J.  A.,  Sup.  Vol,  10 

4.  ■  C3onfiBoatloji  of  tprrltori-^  of 

King  of  D-lhi— *'or/'mr«re.— The  itatnB  of  the 
Ung  of  Ddhi  wai  (bat  of  a  EIng  reoognited  by  the 
BiUdk  Goremmmtj  and  die  conltication  of  hia 


ACT  OT  STATB— o«t(iim#A 

toritoriee  in  1867  wbb  an  aet  of  Stattv  ud  not  aa 

act  done  nnder  color  of  any  legal  right  of  which  a 
Mnnicipal  Court  conld  take  cognizance.  Hii  tennrt 
of  tbe  tenitorie*  aaaigned  bim  by  tbe  QoTemmcnt 
was  a  tenure  merely  duranie  reguo,  and  no  power 
wu  conferred  upon  him  of  creating  incnmbrancef 
which  would  lurvive  hia  deporition.  The  word '  con- 
flacation'  does  not  necessarily  import  that  the  appro- 
priation is  to  be  made  aa  a  penalty  for  a  crime,  nor, 
when  uied  in  that  aenie,  does  it  neceaaarily  imply 
that  the  ftnfeitDre  bat  accrued  upon  couTictioa ;  but 
it  ma;  also  be  propul;  uied  as  applicable  to  appro- 
priations of  properly  by  Government  as  an  act  of 
State,    Sausbau  o.  Seobbtab?  ai  Statb 

[la  B.  L.  E,  167:  1SW.B,889 
U  E^  I.  A,  Sup.  Vol.,  119 

6. Conflaoatlon  by  Qovemor  of 

Foreign  State — Txttt  to  timber.— The  plvntifi 
brought  a  tuit  at  Tongboo  in  British  Burma  to  re- 
cover possearion  of  certain  timber  which  he  alleged 
the  defendants  had  wrongfully,  and  in  collusion  with 
the  Burmese  Qovemor  of  Ninghan,  takoi  out  of  hia 
pceaeadoQ  In  foreign  territory  and  removed  to 
Tonghao.  .  Tbe  dclendaots  stated  that  they  had 
acquired  the  timber  from  tbe  Gnvemor  of  Blnghan  In 
terma  of  an  agreement  between  them  and  the  Burmese 
GoTmnment.  It  appeared  that  the  Qovemor  of 
Hinghan  bad  cnnflscated  the  pbintitPs  timber  in 
conttaventinn  of  a  royal  mandate.  After  tbe  inatitQ* 
tion  of  the  suit,  the  defendants  removed  the  timber 
£r.m  Tongboo  to  Bangoon.  Setd  that  a  British 
Hnnicipal  Uourt  might  enquire  into  the  character  of 
the  act  of  the  Qovemor  of  Ninghan,  and  was  not 
b  nnd  to  accept  it  as  an  act  of  State..  Bokbati 
BtrBKAB  TBASiKa  CoBPOBATiOB  e.  Mahohbd  Ali 
Shbbaobb     .    lOB.  I^B.,846:  19W.B„128 

e.  BeBumptlon  by  Qoremmeat 

—Act  of  Stale— Juriidiefion  o/  Cinl  Court.— 
By  the  tr^ty  of  the  31at  July  1801  between  the 
then  Nawab  of  the  Caroatic  and  the  Qoremor  in 
Council  at  Madras,  the  aoTereign  rights  of  tbe  Nawah 
in  tbe  Carnalic  were  veated  in  the  Bast  India  Com- 
pany. Said  that  a  r<mmptJou  by  the  HadiB* 
Government  of  a  jagir  granted  by  former  Nawabi^ 
as  Altamgbah  loam,  bocore  the  date  of  the  treaty 
and  a  re-gntnt  ly  Hadnta  Onvemment  to  another  tat 
a  life  estate  only,  waa  auch  an  act  of  aOTOreign 
power  by  the  East  India  Company  aa  precluded  the 
Supreme  Court  at  Hadraa  froui  taking  cognitance  ot 
a  anit  by  the  heira  of  the  original  grantee  in  respect 
of  auch  reaumption.  East  Irsu  Cokfabt  «. 
Htbdallt     ...      7  Hoore'B  I.  A,  56B 

7. Besunmtion      of      village 

granted  by  Pelabwa  oftbe  Seooan. — A  village, 
baring  been  granted  in  inam  by  the  Feiahwa  of  toe 
Deccan,  was,  after  the  d'  atb  of  the  grantee,  aeiied  by 
the  mamlatdar  or  farmer  of  the  revennea  for  an 
alleged  debt  due  to  htm,  and  retained  nntol  the  treaty 
of  Pinna  in  18IB  when  it  came  bit"  the  poas^on  of 
the  British  Oovemment,  In  a  suit  hiatitated  by  the 
represenb^tives  of  the  original  grantee  for  prmemoa 
of  the  village  and  payment  of  tiie  atrears  <s  revenue 
ao  sequestered,  it  was  held  by  the  JuAclal  Cota- 
mittee,  »<Bwiiing  the  decree  of  tbe  Proviiidal  and 
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DIGEST  OF  CASES. 


(    IM    ) 


Bndder  Covib,  that  the  rrlglnal  resumption  ww  the 
wHiuglul  act  nf  u  individual,  uid  not  aaxtiot  the 
State:  the  Britith  GnTWnment  wew  tttftrt'te 
ordered  to  rertoro  the  Tillage,  bnt  pnnrunt  tn  B-m. 
E^  V  of  1(127.  •.  8,  with  onlyrix  year«f  arwats  of 
nroiae,  HOLS  r.  HoAb  PBBTOirjn  Khoob- 
■Hisni        .        .        ,       S  Moore'B  L  A.,  87 

-  B«QUMtratIoiL     by     Brltlab 


Oovcmment  of  private  property  of  inde- 
pendent SoTerei^— VitrJuHcMo"  of  M*niripal 
Co»rt<-A  eeqnertraaon  by  the  officers  of  the  Brituh 
QorattmaA  ot  the  private  pr-perty  of  the  Aneria  of 
Kolaba,  a  nativB  independent  Soverelirn,  thnnfth 
made  contrary  to  the  McpreM  orders  of  the  C^ort  of 
IMr«ctorB  (n4glnaI1y  given,  wonld  not  bp  liable  to 
qncation  ina  Hnniap^  Conrt  if  mbieqnently  r«tifl(4, 
but  alitfr  vhere  there  ii  no  ench  nitiflcati''n.  i 
Znun  Ali  r.  TBiBTAsxBu  Bibbb  6  Bom.,  814 

ft  Beisore  by  right  of  conquest  [ 

^-JmritdietitM  of  Mu»impal  CaNrf.— Where  an 
Mtate  i*  irixed  by  the  Cmwn  in  riclit  of  conqneat, 
and  not  by  virtne  of  any  lefwl  Utle,  mch  eriinre 
mtut  be  regarded  ai  an  act  of  State,  and  ii  not  liable 
to  be  qaed^ed  to  a  Knnicipal  Coort  Sterttarii 
efSfataferli^ialn  CniKilv.  ^amael-tt  Bova 
Saliba,  7  Moor^i  I.  A.,  47$,  follnwed.  Bhaowak 
8i>aE  V.  Sbobktabt  ai  Staib  vob  Iidta  t* 
ComtoiL  .        .        .  L.H.,SLA.,88 

10> B«iainptloiiof  inamTlU&ge 

•ildr»-«ruit,BfilM)tof— )riHiar«.  Stalin  of— 
Treatie*  of  tOlO -S^eel  of  gramt  of  Vwm 
iimdtr  oo»0tnietien — AttaeimnU  hy  Qovmmfnt 
of  tvekvitlaye,  B^ltrf  of.—Frrro  the  year  i«'0 
Anm  to  the  year  1S78  thp  W^IHr  familT  had 
been  tn  Qie  SDJoyment  of  the  vilUee  of  Faam] 
under  a  treaty  between  the  Eaat  India  Cnmp«iy 
and  one  M  J  and  K  M,  who  were  brotber*  and  the 
)Ht  male  deecendanti  of  M.  For  an  alleged  fiand  of 
K  M  OoTemment  re«tricted  Uie  enjovmeot  of  the 
i^  village  to  hii  lifetime  only,  A  predeceaied  K. 
On  the  death  of  7  Jf,  Oovemment,  on  the  !>lit 
December  1872,  placed  an  attachment  over  the 
village.  On  the  litth  Joly  IS'4,  a  ]ndgment-cn» 
Ator  of  A  cauaed  the  landi  bi  dUpntft  which  were 
nfaad  landi  of  the  WiUkar  &niltv  litnated  at 
FaMiol,  to  he  icld  in  csecntinn  of  hli  decree  aealnit 
A,  and  they  were  purehaaed  bv  the  dcffndant,  who 
wa«  pnt  in  nrweMinn  on  the  "iaA  April  'H7fl.  In 
the  meanwbtle,  Gnremment,  bavintr  ehiwen  tn  re<r>e- 
niae  the  i^lntifl  ai  a  reprcepntstive  of  the  W^bar 
famOy.  had  removed  the  attaohment,  and  re-granted 
the  village  to  the  plaintiff  ihnrtlv  b>fnre,  rfi..  on 
tits  *rd  April  ln76.  The  plaintiff,  being  diip^t- 
•e«ed,  nted  the  defendant,  contending  (iVer 
aliS)  that  A,  having  predeccMed  his  farther,  had 
no  interert  in  the  Urde,  whlrh  had  been  pnr- 
ehaurd  b;  the  defendant.  The  Conrt  of  fli>t 
krtance  awarded  thp  plaintiJF*  c'aim,  a'hI  directed 
the  defendant  to  pav  th-  pliiintHF*  ceria. 
nie  defenduit  appealed  to  the  Diitrict  Judge,  who 
WM  of  ojdnSoR  Uiat  the  pmceedingi  nf  Gkivernment 
•hiM  Qie  attachment  bi  187S  and  reatoration  nf  the 
village  wen  acta  of  State,  ud  he  varied  the  decree 
ti  the  lower  Conrt  by  entting  down  the  plaintilPi 


AOT  OP  STATE— wwiwW. 
cr»ta,  made  p»yaMe  by  the  lower  Conrf  *  deere^  to 
half.  On  app«d  by  the  dfendant  to  the  High 
Onrt,  *«'■*.  revFTiinB  the  deorf^  of  the  Lower 
Apprllnte  Conrt,  that  the  pUmtifP*  claim  ihnnld  bO 
dismisBcd.  The  attachmpnt  placed  by  Government  on 
the  death  of  ff  M  in  Derember  1  "^3  was  limited  to 
atieieinption^maMeMTnent,andthe  remmption  and 
re-graTit  to  the  plaintiff  did  not  give  the  pUntiff 
any  title  to  the  kndi  in  qaaatloD.  The  proeeed- 
ingi  of  G"vemmmt  in  m73  and  1876,  by  which 
the  plaintiff  waa  recognlied  ai  the  repreMntatira 
of  the  Waikar  familv,  were  not  acta  of  State. 
The  itatiu  of  ihe  Waikars  and  other  pemonB,  with 
whom  tho  airreemeata  of  I  '■BO  were  entered  into, 
was  not  that  of  an  Independent  aovereitcn.  They 
fthe  Waikarel  were  merely  po'"rfnl  earanjam- 
dar*  enbordinste  to  tlie  ftaja  of  Satava,  and  after  the 
aonetation  of  the  territTr*  of  the  Baja  in  l«4fl  they 
held  their  landi  under  the  Gait  India  Company. 
Storetary  of  Statu  fnr  In'lia  v.  Saraya*  Balfia^ 
Binife,  Printed  Jndgmenta.  I'sj,  p.  8M,  diatin- 
imlehed.    Habi  Sasabhit  o.  Krr^niis 

CLI<.B..UBom.,a8« 

ACnOIT  VS  BBU. 

L OwnT  Indlrpotly  impleaded 

—  Tov»§»  cotrifaad— FiB«-4''»Hro'*«'.— The  Jf  S, 
a  rteam  tng,  wat  hired  to  tow  tho  haiqne  S  down  the 
Hnirhll,  and  in  conseqnence  of  the  negligence  of  the 
matter  of  the  twr  whilrt  eo  employed,  and  of  hli  wll- 
fnl  ^nbedlpnee  to  the  order  of  the  pHot  on  hoard  the 
W,  the  latter  ran  f^-nl  of  a  Mllins  veaael,  the  S  T, 
^niidprable  damase  being  done  to  both  ei^tng  vel- 
aeli.  The  5  T  took  pmceedlngi  aoainat  the  Jf  for 
the  damage  mitalned,  and  an  action  ta  ram  waa 
broneht  (pendlni;  iha  prooeedlnea  taken  by  the  B  F) 
by  the  If  agalnit  the  tng  to  reoover  damagea, 
incln^nic  any  damagea  that  the  N  might  have  to 
pay  to  the  owner*  of  the  5  7.  The  defence  aet  np 
by  the  tag  waa  prot'<etion  nnder  its  towaee  oonbact, 
which  was  to  the  effect  that  tiie  propriet-n  of  the 
tng  ahonld  not  be  reapnn^le  nnder  any  drcnm* 
itancea  f^r  any  loaa  or  damage  to  any  veaael  wlulit  In 
tow  of  the  tng,  whether  the  wme  aboiUd  have 
happened  thronrh  the  dehnlt  of  the  maata  or  otim 
ndl-n,  etc.,  of  the  tos,  or  through  the  tnenmpetenae 
or  want  of  ekill  of  the  pUnt  In  cha^e.  The  Cnnrt 
below  held  that  the  accident  waa  dne  to  the  wQfol 
dilobedience  of  the  lO'etcr  of  the  tnit  in  not  obeying 
the  pilot  on  board  the  Jf,  and  that  each  miacondnct 
was  a  "defanit "  within  the  meaning  of  theclanaa  in 
the  towage  oontract ;  bnt  tnannnch  ai  the  action  waa 
one  tn  rem  and  not  against  the  proprietor*,  the  cknaa 
waa  no  answer  to  the  sntt.  Held,  on  appeal,  that 
the  clause  was  a  mfflrlent  answer  i  for  that,  althoogh 
in  every  case  of  a  proceeding  t'«  rem  the  snit  la 
directly  aeainst  the  ship  itself,  still  the  owner  of  the 
ship  mnst  alwa^i  be  eonsidired  as  indirTtlv  im- 
plokded.  Tbh  "  Mast  Stpatit  "  n.  Thu  "  Nbtaba  " 

[X  L.  B.,  10  caio,  see 

ACnOITABIiX!  CI.AIH. 

9«>|Ca«bb  mrsss  TBAvms  ot  Fiemn 
Act  s.  13G. 
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AOTB  DON!  IK  KZSBCZBE  OF  BOTZ- 


5m  Cush  rxDBx  Aci  ov  Stati. 

A>  SiaH*  or  8in> — Act  doni  id  Tarn- 

[L  I..  B.,  1  Calo;,  U 
I.L.&.3Aa.8S0 
J.  UK, 4 Mad., 844 
L  Ii.  IL,  6  SCaa,  2TS 

ASDHBSB,  SDTTICIEEH'CT  OF— 


ADXir,  COTTBT  OT  BESXDZNT  AT— 

5«e  Apfsu  iw  CxiKH'.ii.  CASB'-Acra^ 
An  II  01 1861. 

[I.  li.  XL,  10  Bohl,  268 

Stt  Jmivtacncm  or  CsncniAi.  Corai — 
Oftehces  ocnmiTTBD  oklt  pabtlv  in 
oira  DiBTSiOT— Thbft. 

[I.  Ii.  B.,  10  Bom.,  258.  S8S 

ADJOusxnassT. 

Sit  CiTU.  PmooE&vxB  Covi,  1^2,  bs.  100, 

101  (1869,  B.  Ill} .  9  B.  KB^  Ap.,  16 

[18  W.  B.,  141 

Btt  CiTiL  PBomirSB  Cora,  1S8S,  8. 16S. 

"8  W.  a.  896 

4  W.  B..  S02 


[18 -V 
84-9 


Bta  PitiiBioitB  Act,  b.  4. 

[L  I-  B.,  17  bmh.,  lee 

Sit    Practioz — Civil    Cabhs— Awornn. 
MBBT  .        .       I.  Ii.  H.,  7  Cala,  177 
See  WiTsBBa— Cirii.  CAiraa— SriiMomno- 
A^P  Attr  kda^icr  op  Witsbhrrb. 

P.  !>.  B.,  9  Bom.,  308 
L.  B.,  20  Caic,  740 

. for  aonvealence  of  Coxmael. 

See  Pbactici — Cirn  Cabbb— At*idatit8, 
[9  B.  lb  B.,  Ap,,  10 
10  B.  L.  B..  Ap,  67 

for  final  dtapoml,  Dlaminsl  of 

■nltaftar— 

See    Cabbb     itkdbs    CiTn,     PBOOnmB 
Cora,  )SS:,  B.  168. 

of  Oriminal  TriftL 

See  Cbimdiai,  Pboobdcbb  Codb,  b.  SZOA. 

[I.  Xu  B.,  16  Oalo,  4S6 
See  CuoavAL  PaooEBDiiroe. 

[L  Ii.  B.,  10  UmL,  876 

See     Pbactici— Cbimisai.    Cabbb— Ad- 

loiTBKinifT  6  UacL,  Ap.,  80 

ASUnnBTBATION. 

See  Cabib  tddbb  Cbbtiiioatb  or  ASKI- 

nlBTKATIOH, 


AiatXHtlBTRATIO'tl—eoMlimt^i. 

See  Lbttbbs  or  ADKsnmjLTKV. 

affect  of— 

See   CoKFAVT  —  BlOBTB       OT       SrABB- 

BOLDBBt    .        .  Z.  Ih  B,  10  Bom.,  1 
Ci^  B,  21  L  A,  188 


Saltfb 

Sae     HiNtnr     Law— pBBHnfnioB     ov 
Dbatb        .        .  1. 1..  B..  1  AIL.  68 
See  If  AHOKXDIX  Liw— DzBTB. 

[L  Ik  B..  21  Oslo.,  SU 
See  Sbcvbitt  vob  Cobth — Suttb. 

[10  B.  Ii.  B.,  ApL,  26 

L  Ii.  B^  21  CsliL,  882 

See  Wiu— BmmoUTioB  bz  Exmdtob. 

[L  Ii.  B,  4  GaIo.  608 

L  FetiUoD  for  Bdmlnlstnttioii 

iummona — FlaM. — A  petition  foT  an  adminii- 
tration  mmmooi  may  be  ordered  to  be  takoi  at  a 
pUInt,  and  u  the  fDnndBtioit  of  an  adminiitntioii 
*nit.  In  ma  mattib  o*  tbb  bbtatb  ot  Pbhit, 
VAOEIKTOBB  r.  WCKIIIEOH      .    8  B.  Ii.  K.  Ap.,  8 

a. Salt   for  share  of  estate  of 

dMeased— SecDnfpT,  Potrrr  e/. — Wlme  one  >an  ot 
a  decetaed  party  nied  in  ttie  Beoorder't  CoQrtuiotbpr 
•on  who  had  obtaiued  a  eertiflrate  nnder  Act  XXTII 
ot  1860  for  bii  iliare  of  the  lifMaaed'i  ertate,  it 
wa*  held  that  the  Recorder  bad  no  power  to  trans- 
form the  nit  into  a  general  admintitratian  mit.  Oh 
LlBO  TBI  V.  AWXINITBI  .     10  W.  R.,  86 

8. HeiTB-at-law'Tiadar  Maliome- 

daalaw^poatnggratit  of  probata — Ei_git  jfo 
M»ff  admtnietration  tuit  pending  probatr  prorrerf- 
i»ir»— Probate  and  A-iminUtration  Art  (V  of 
ISSI),  t.  94.~The  plaintiffa  as  lieira-at4w  h«l 
ent«r(d  ravrat  in  an  appliratinn  by  tbe  eiefntor  for 
the  probate  of  an  Hllefced  will  of  the  defeated. 
TUe  appliration  waa  tet  down  ai  a  oontentioui  eanar, 
and  the  rieeator  appointed  adminiatrator  pmdenlr 
lilf.  At  hein  under  Habomcdan  law,  the  plaintiffs 
viere  entitled  to  twc-tbirdt  tliare  in  the  property  left 
by  tbe  decnaed,  even  if  tbe  Will  waa  net  eitabtiahed. 
Seld  that  the  plt^tJfTt  were  entitled  to  maintain 
a  Bait  for  adminiBtration  by  tbe  Coart  afrunat  the 
adminiitrator  pedenle  litt,  even  though  the  probate 
pn)e€«dinga  have  not  been  determined.  ErxATri, 
AiH  BABADim  r.  Bbouobton  ,    1  C.  'W.  IT,,  886 

4   Bnlt    by  creditor- AfiVoiarfer 

— afarti/irnoiuwwi— Procdce.— Tbe  prineiple  of 
tbe  ralei  that  the  creditor  of  a  deceated  penon  tuint| 
foradmiDiBtrationiBintbeome  dtaation  with  regard 
to  si!  other  penoDt  as  if  he  were  bringing  an  action 
at  law  agajntt  the  adminiBtrator,  and  that  a  debtor  to 
the  eatatfl  of  a  ileceased  penon  can  only  be  made  an- 
twerable  at  anch  debtor  by  the  representative  of  the 
deceaaed't  eatate.  la  to  be  adhered  to  in  tbia  conntry, 
where  there  it  a  different  procedure.  Therefore, 
where,  to  a  tnit  brought  againit  the  Adminiatrator- 
General  aa  adminiBtrator  of  tbe  eatate  of  one  W  S 
by  a  creditor  of  tbe  deeeaaed,  other  peraona  who  alao 
lud  a  claim  asidnat  tbe  eatate  were  made  defendsnta, 
on  the  allegation  that  they  bad  realized  and  wefe  in 
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DMFST  OF  CASES. 


ADKZinBTBATXOir  -M./.m^. 
poiiwiion  of  uwti  of  the  ertmte  ot  the  dtccMcd, — 
Slid  tbkt,  there  being  nothing  to  ihow  t^t  larli 
periMi*  were  in  tJie  pciittuii  crt  an  rtrenb  r  or  ad- 
miniitrator  d/i  (dh  lorl,  <  i  ttut  tbc;  Ind  been  p«r£- 
nen  with  the  deecued,  er  that  they  eould  uot  be 
■a«d.  If  necetnr;,  hj  the  legml  rrpmontatlvo  him- 
■elf,  and  there  being  no  otlier  cireumttineet  wliieh 
wonid  nuke  it  equitable  that  the;  ihuuld  be  lutd 
jtdotlj  with  the  le^t  repretentative,  the;  were 
wrongly  made  partiei,  and  the  luit  ought  tn  be  d-»- 
miMtd  aa  acinic  them  for  miaji  inder.  Kvni  aMuming 
the  farti  were  (Deb  that  the  plaliitifF  waa  eutjtled  ti 
(na  them  aa  legal  repri'ientativea  of  the  citate,  be 
(honld  not  mix  hit  awn  elalm  with  tliat  whieh  the 
Adminiitratoi^Oeneral  might  have  againet  tliem. 
Dhvmkaj  0.  ItKonaHTOir  .        .  16  B.  L  B.,  836 

B- Cl*iiMB  In  administration  suit 

containing  complaint  of  daallngs  by  Miaou- 
tora  BA  acts  of  mftlftdminlatration  S,pai-atf 
BiHiMo/nW/oM.— Where  the  suit  ii  oiietoadniiniitr 
the  aMeti  of  a  deceaaed  pencn,  and  in  the 
riaim  variam  dealingi  by  tite  eiccatori  of  tho 
eitate  are  complained  of  ai  acti  of  maladministn- 
tion  and  aooght  to  be  redreeaed,  lueh  dealing!  do  ni.t 
eonitlttite  aeparate  (suaci  of  action,  and  meli  a  aniC 
ie  not  multifarioni.  Kibtabim  ilAssr  t>.  Kdmio 
Liii  BoBR  .  .    I.  Li.  B.,  S3  Calc,  881 

[3  C.  W.  H-.,  670 

6.  Suit  by  creditor  on  beluilf  of 

all  otlMr  or  editors — Ligal  penonal  reprtteiUa- 
live — Btttiiitr,  Suit  Jy.— Perwng  intereitcd  in  the 
ettate  of  a  tnUtnr,  not  bong  the  legal  peraonal  rc- 
preMiitatJVP*  of  the  testator,  willnothealtowedtoana 
perwnB  poaaened  of  aweta  belonfiin);  t:>  the  teatator, 
nnlcu  It  li  aaUafaiTtorily  niaale  out  that  there  exiat 
aaaetg  whirli  might  bo  rerovered,  ami  wliirh.  lint  for 
<inrh  enit,  wonlil  priilialily  W  lout  to  the  I'ttati'. 
Kiith  a  unit  may  be  iinpportoil  wiure  the  relaliiiriK 
bttween  tbo  legal  penonal  rcprraeiitntive  anil  the 
debtor  to  tho  estate  i>reient  a  eiihstaiitial  inipcdimmt 
t»  the  proaeciition  by  the  Irgal  personal  riipreoenta- 
tivo  of  a  aait  ag^nat  the  debtor  ^  rreover  the  laaets 
of  the  teatatnr,  and  where  there  la  a  itr-jn;;  probability 
of  Jho  loae  of  inch  aneti  nnleM  aueh  a  *ait  be 
allowed.  But  where  there  ia  an  adminietratlon  anit 
already  pending,  the  proper  eourae  to  panue  ia  to 
obtain  an  order  in  the  admin' atiation  auit,  directing 
either  a  luit  to  he  bronght  in  the  name  of  the  legal 
peraonal  repreaentatire,  or  appsinting  a  Receiver  to 
me.  and  in  this  country  the  Conrts  might  have  the 
power  to  direet  mch  Recdrer  to  aue  in  hia  own  name. 
OsmxAL  Bank  CfRtoRATion  «.  Odbinloli:  Skat. 

[I.  L  H.,  10  Calc,  71S 

7,  .^ Injunction--  On/n-  on  «Nn<naju 

tMdtr  All  ri  oj  IBM.- 1  be  Conrt  will  mtrain  by 
injanction  a  ereditor  from  proceeiling  in  an  admlnia- 
trwon  anit,  after  an  order  liiu  been  made  rii  a  aum- 
mona  cbtnlncd  by  anr^th:  r  er.-ditir,  nndrr  a.  S4 
of  Aet  VI  of  1B64^  for  tbe  ailmiiiiatratiim  of  the 
nmeertate.  LvTCH8EMr.\D  Sett  «.  Komulhonky 
Domes  .        .        .1  Ind.  Jur.,  N.  B.,  9 

-  DtTidend  In  mpeot  of  debt 


ADHINIB^ATIOIT-~«oa(iaK«i. 
ailniinialr.ition  b^  the  Court  of  the  Mtate  of  a 
deerased,  the  dividend  in  rcgpeet  of  a  debt  againit  the 
etfate  la  ti  be  ritiniatrd  on  the  amunut  of  the  d(bt 
at  the  date  uf  the  urjer  for  payment,  and  not  at  tho 
date  of  pro  f.  Aon\  aud  HiSTSiiKAi's  Ba'kk  r. 
Koni-^9111.  Ih  the  UArrsB  o*  the  I.A^D  IIort- 
OAOB  Bank  or  Im)i\  .  6  B.  L.  B.,  Ap.,  140 
9.  _ __,  Deore«    in    adminlatration 

■alt,  Bfitpot  oT—SHbtff«fHl  tuit  lo  trt  a$uU  tnV 
hf  rxfcuior.  -A  dtrree  in  an  adnilrii  at  ration  anit 
br.  UKlit  by  the  p»rtir»  nl.oic  inttreat  bad  been  a>1:l 
afCaingt  the  eieent.  r  of  their  bther'a  will,  hy  wh-  m 
the  *<[e  tuid  bccii  itindo.  held  to  be  no  bar  to  the 
malntonaneo  of  a  intt  n<ialnrt  the  purehaacr  to  hare 
theMleHtaude.  Diio>E^Dito  CiirMiEB  Mpokee- 
JEB  r.  Mrrrr  I.all  Mookrrjeb 

[14  a  I..  B.,  270 

a8W.R,6 

L.R.ai.A..l8 

10. ■  BnpplemenUil     mit—Btltt 

imt  hy  itpgniatrd  maimgiHg  mfmbert  unHrr  tie  trill 
of  thr  tfHiflni—  7,imiMi«n.~A  vnA  B.two  of  tlio 
■one  of  one  K,  had  bc«n  declared,  in  ■  anit  brau|!ht 
bo  ailminieVr  N'l  iitate,  to  bo  initebted  to  tha 
eatato  ;  it  wai  alao  dcelnred  In  aueh  lolt  that  a  cer- 
tain mm  of  moiiey  ah  uld  be  let  apart  A  r  the  per* 
t  raia-iee  of  ecrtaiii  «'li>.iuua  ecrimoniea,  and  paid 
into  Ci:iirt.  A  and  B  died  withunt  having  aatiaAed 
their  debt.  In  a  auit  aupplcmental  to  the  tarmtt 
(oit,  tho  dcarend»nta  of  tiie  aon*  of  If,  amonpat 
whom  were  tho  deeeendanta  of  A  and  B,  claimed  to 
be  entitled  to  their  eharo  In  the  hiterett  on  the  fnnda 
in  the  lwn<la  of  the  Conrt,  and  KiUght  for  a  divieiuti 
of  rieh  nrenmnhttinn  i.f  intinat.  Held  that,  m.t- 
withRtamKng  that  the  ilebt  dno  ir>.m  A  and  B  t< 
the  latnte  uiia  l.arivd,  tin  ikaeenilaiiti  at  A  asid  B 
could  not  lie  ulloweil  ti  share  In  tho  acciimula- 
tii.na  i.f  inter(Bt  in  the  lutnila  of  the  Conrt  nitltont 
firat  ailiafying  the  debt  dno  by  their  aiircat-  ra 
to  the  eMatc.  I.okbsatk  Mii.lick  r.  Ooot- 
crii  RX  Mi-LLicK     .        .    I.  L.  a,  7  Calo.,  eC'i 

IL Liability  of  the  share    of 

one  of  next-of-kin  fbr  a  debt  due  by  him 

to  the  inteSUts-  DeU  barrnl  at  tht  date  of  thf 
death  of  tie  iHteitali-.Stmble  that  the  rale  followed 
by  tlie  Ci^nrt  of  Eqnity  In  Kngloud,  whereby, 
notM  ithalanding  tho  proviuon  of  the  Statatei  uf 
Limitation,  the  ahare  of  one  of  tbo  neit-of-kin  in  Iha 
cstikto  of  nn  intratate  Khile  in  tlic  haiidi  if  tho  ad- 
mlniatrator  ia  liable  fur  a  debt  due  by  tho  nextK>f>kiii 
to  the  dcrraaed,  tbi^ugh  barred  at  tbo  date  ol  tbo 
dentil  of  the  likttcr.  ia  to  he  applied  in  tlio  Conrti  i  f 
Britiah  India.  Dhanjiuuai  Boiianji  QiaiiAT  r 
Natakbai  .     I.  Ii.  B.,  3  Bom,,  76 

13. Accounts— i/ioitVif^  qf  Sxe- 

CM  (or. —Without  intending  to  inlc  that,  in  all  eaace 
when  an  ordinary  admin iatration  arconnt  haa  been 
directed,  the  valje  in  money  of  a  apceiflc  ehatbl 
ahown  to  have  been  poveiacd  hy  an  cMcntor,  and 
not  fortheoDiing.  ia  to  be  eborged  ogainat  bim,^ — Belt! 
that,  notwithatsnding  tbe  language  of  tbe  decree,  it 
waa,  in  the  undoubted  Firenmatanera  of  thia  caae, 
within  tbo  noinpctency  of  the  maeter  in  taking  tbo 
a2 
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A-n-MT  N  IH'l'it  ATIOBT— twriimtaA 

Moonnt,  uid,  within  the  comprtencj  of  the  Court  npon 
the  rep..rt,  to  chnT;e  the  eipcutor  for  the  T»lue  of 
oartMn  propartj,  it  baing  impoisihle  to  donbt  thit 
the  oopnul  eiecntor  hid  poweiiod  himwlf  of  tho 
property,  and  that  tho  pfojwr^  i  •  poi»Mied  wa»  not 
fQithcoming  »nd  acconnted  for.  Aa  to  payment* 
■tated  in  the  KbednU  and  in  the  i^fchai^e,  as  made 
on  account  of  just  demandi  on  the  eetate,  it  i*  com- 
petent to  the  eiecntor  to  prove  them  ai  having  been 
made  on  other  datet  than  than  itated  in  the  achedoU 
and  ditchar^e.  A9A  UiHOUBD  BoBiK  Sshbazbb 
V.  Ally  UAaoMBS  Shoobtbi 

[4W.H.,P.O..10e 


13.  . ■  Civil  ProoodHTB  Codat  bb. 

aiS,  376, 38  B—Adninitratim  decree,  Efact  qf 
~Attackait»t  after  daU  qf  ittHitidion  under  decree 
ohtained  prior  to  /KcA  *«i(— I»/inio*tO».— On 
the  33nd  July  1888,  one  B  L  obtuoed  a  money- 
decree  agund  one  P   C.     On-  the   fith  November 

1886,  P  C  died ;  and  on  the  18th  December  1886, 
a  L  applied  to  attach  certahi  propertie*  belonging  to 
the  ettate  of  bU  jndgraent-debtor.  which  pr<pertU« 
were  sctaallv  atiAchHl  on  the  8th  and  12th  January 

1887.  On  the  31it  December  1880,  one  S  fficd  a 
anit  tn  adminitter  the  estate  of  the  drceaied,  and  on 
the  SOth  Jannary  18S7  obtained  the  ninal  adminia- 
tr.tl^n  decree.  On  the  6th  May  1887,  S  applied  for 
an  order  itaying  all  proceeedicgt  taken  by  E  Z 
aguuit  the  estate  of  F  C,  and  directing  Mm  to  come 
in,  ihonld  he  think  fit  so  to  do,  and  prove  Ma  claim 
in  the  admioiBtration  init:— if<W  that  the  attach- 
mmt  did  not  create  iiny  intereit  in,  or  cha^e  apon, 
the  ptopetWei  in  favour  of  the  attaching  creditor  ai 
againit  other  cre^tori,  and  that  the  <.rder  aiked  for 
onght  to  be  granted.  In  thb  HiniK  or  thb 
mfiioanair  oi  SooBiri.  CEimiiEB  Law.  Soositl 
Chuvdsb  Law  d.  EiTifliOK  Lall  Hims 

^  [L  li.  B.,  15  Cala,  SOS 

14.  SuooeBBlon  Aot  (X  of  1866), 

S.  SOS  —Ettate  qf  inteitatt  Ifative  Chrutian— 
Suit  for  partition  of  ettate  iy  purciater  of 
viidotft  thare  before  eonpietia*  of  admiaii- 
traiion—DiimiitaC  of  mil— Only  rentdy  6y  loay 
o/  adminittration  mitr— A  person  to  whom  the 
fn^an  Socceaeion  Act,  186G,  applied  having  died 
inteatate  in  April  188^  hli  widow  and  eon  were 
in  September  of  the  aanie  year  granted  letters  of 
adminiitratbn,  which  were  cancelled  'for  want  of 


I«d  eiecated  a  pronuaory  note  in  her  tavonr  in 
BeptemberlSH  filed  ■  ndt  against  her  on  Oth  Jann- 
ary  188S,  and,  there  bdi%  no  appouanoe  of  the  de- 
fendant, obtained  an  ta^arte  decree.  Ineiecntion 
of  the  decree  so  obt^ncd,  plaintift  attached  portion!  of 
'   te  of  the  deceased  and  brought  than  U  sale, 


tbe  son  was  appointed  sole  administrator  t  in  Janu- 
ary 1888  be  died,  and  the  letters  of  adminUtratio-i 
wen  rented  in  Maiaeqnence,  and  the  amin  of  th" 
IHstrict  Conrt  waa  appdnted  adiuinlatimtar  of  ilie 
catate  nnill  October  188lt  when  the  eon's  widow  waa 
M  qtp^ntod  in  his  itead.    Plaintiff  now  ined  fat 


A-nvnn  IHTR&.'FlO'S-eonel^ed. 
partition  of  the  property  comprised  in  the  eatate  o* 
the  drc(«sed  in  order  that  she  might  obtain  delivery 
of  the  portions  of  it  which  she  had  purchased  in 
eiecation  of  the  decree  against  the  widow  pfevionsly 
obtained  aa  aforesaid.  The  estate  of  the  deceased  had 
never  been  administered  or  distribated.  The  defence 
was  that  the  said  previons  decree  had  been  obtuned 
by  fraud  :—^«'<^  *'^^>  ""^  s.  Mof  tbe  Indian 
Evidence  Act,  the  defendants  were  entitled  to 
set  up  this  defence ;  and  that,  the  property  of  the 
deceased  having  beronie  vested  in  his  administrator 
under  the  Indian  Snccessbn  Act,  it  remwned  so 
vested  until  the  administrator  had  distribnted  the 
eatate,  and  that,  in  conftequence,  the  widow  had  no 
nieable  interert  in  any  part  of  the  eatate  until  in 
the  course  of  the  adminiitTation  thereof  ber  share 
had  been  determined  and  allotted  to  her,  Untilanch 
allotment  (which  had  not  yet  taken  place)  the  only 
proce^by  which  plaintiff  conid  legally  claim  the 
widow's  interest  in  the  estate  was  by  a  suit  for  the 
admiidstration  of  the  estate,  to  which  suit  the 
widow,  if  alive,  would  be  a  nMcssary  party.  If  not 
alive,  letters  of  administration  to  her  estate  would  be 
necessary,  the  administiaior  bdng  made  a  party. 
Seld,  a'to,  that  the  snit  conld  not  be  treated.  ••  an 
administration  snit.  SBIBiSOAmiAL  v.  SlFTHAif- 
KAi,    .        .        .        .    I.  L  B.,  33  ICad..  Sid 

ADHINIBTBATIOZr  BOin>. 

1.  AulKnment   of    Bond— Sac- 

eeition  Act,  t.  357.— Upon  a  petition  preaented 
to  the  High  Court  for  the  transfer  of  an  administra- 
tion bond  under  s.  S67  of  the  Snccesdon  Act, 
on  the  allegation  tliat  the  adminiBtratrii  had  refused 
to  pay  certain  moneys  duo  to  the  petitioners  on 
a  promissory  note  given  to  them  by  the  deceased, 
and  it  being  admitted  that  the  eatete  of  the  deceased 
was  capable  of  meeting  tbe  alibied  claim, — Eeldjoa 
'  '    '   case  having  been  made  ont,  that  under 


asiignment  of  an  administration  bond,  to  past  an 


[S  IT.  W.,  69 

a.  ■ .  Breaoh  of  oondltlon— Com- 

penWtlon — Smcfeteion  Act,  it.2SS,  ^7—CmUraH 
AH  (1^  of  1872J,  *.  74—Eseefitio»~Damaget. 
--An  administration  bond  executed  by  an  adndnls- 
tratcf  in  accordanoe  with  s.  S63  of  the  Sneoeadou 
Act  ii  not  an  instrument  of  the  kind  referred  to 
in  the  exception  to  s.  74  of  the  Contract  Act,  so 
as  to  make  tlie  obligor  liable,  apnn  breach  of  the 
condition  thra^iof,  to  pay  the  whole  amount  mttt- 
tinned  therein  t  and  an  aasignee  of  the  bond  under 
i.  2S7  of  the  Successt-<D  Act  cannnt  recover  mire 
damatre  than  he  pmvea  to  have  remlted  to  himself  or 
to  those  interested  in  the  bond  -.—Held,  tbselore, 
where  ndther  the  a«rfgnee  of  ench  a  bond  nor  an; 
one  dse  had  snltaed  any  damace  by  reaaou  of  tb 
breadi  of  a  cnnditbai  requiring  the  obUyor  to  fila  an 
biventory  of  the  eatate  wltUn  a  apedflad  period,  that 
tbe  asdgnee  waa  not  entitled  to  recover  from  the 
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ADJONIBTBATXOir  BOND-nxx^ZWxf. 

obligor  mj  compenwtioD  in  respeci  nt  nicli  braclu 
Tiifnufjn*  Dis  f.  Ceaibb  .  X  Ii>  B.,  10  AIL,  &8 

ADMlNiUTHATOB. 

Stt  Lakh  Bbsistbahoh  Aot,  b.  42. 

Ll-  L  Bq  S^  CalcL,  464 
See  Cases  ktvik  Ln^Bsa  or  ADJiiiruiBA< 

EigMof— 

5m  Dkolabatobe  Deoiuu,    Sdit  bob— 
Dbolarahob  of  Titlb. 

CL  I..  B,  17  Bom.,  107 

£m  iBBOLTBHOr— PbOPBBTT    ACQUIBBD 
ARIB  VBHTUra  OKUBB. 

lL  L.  B.,  18  ICad.,  24 
!•  IiUbllityof  adminlBtrator  in 

distribution    of    aMIOtB~A(;liuit    knoaUdpi 

3«mMe  tlMt  an  tdinijiutrfttor  vho  pajv  ^ch  debts  m  ha 
knowB  of  otbembe  than  eqn&ll;  aud  ntc&bly  u  fu  u 
tbe  MMti  of  the  deceued  will  extend,  in  accordance 
witbtbe  pravidrait  cf  s.  288  ■  f  Act  X  of  1866,  i*  per- 
raally  liable  fi.r  any  lou  ,  ccaai.  ned  t  j  a  creditor  of 
the  deceaud  by  mch  impr  per  diatribnti  n  of  the  aa- 
Mta.  In  urder  1 1  charge  men  adminiitrat  ,r>  his  kn.w- 
ledge  must  be  actual  aa  diitingniihed  fr  m  a  cj  nitruc- 
ti»e  or  impotable  Itncwlnigi.  ABiATioBAHKaroCoB- 
roBATioBe.AKASOBViEaAs       8  Bom.,  O.  C, so 

a.     — Liability    of  adminlatrator 

fi>P  loss  to  estate -ComjirDMiie  of  claim  byad- 
mi»ittralor-  S^bttgutiU  nit  bg  a  creditor  of  erlate 
fottt  "tide tAecemproniteaiid for danaget for ueff- 
lignee  of  adminiitrator—Sueceatian  Act  (X  of 
leeoj,  «.  380  and  328  Adminittralor'i  liabt- 
litffor  ntgltct  to  get  i%  any  part  of  the  deceaniFt 
property.  —One  P  mr-rtgag ed  certain  property  to  S 
for  112,667.  M  med  P  to  recover  the  mortgag*. 
debt.  Pending  the  «nit  P  died  in  1»78.  Thereupon 
.^,  the  loD  of  p,  took  ont  letter*  of  adminiatration  to 
the  deceaaed'a  eatate,  and  conteirt«d  S's  claim.  H 
obtuned  a  decree  in  the  Conrt  of  €rat  initance  for 
tha  Mk  of  the  Duv'^Bged'pnipert;,  and  in  eircntion 
of  tlua  decree  the  property  waa  raid  for  B810  and 
pnTchaaad  by  B.  The  decree  waa  afterwuda,  nit., 
on  2nd  AngDit  1888,  reTcraed,  on  appeal,  cy  the 
Aaaiataut  Judge.  Thereupon  K  entered  into  a  ocm- 
pmniae  with  A,  by  which  it  waa  arransed  that  A 
ahonld  give  op  hia^claim  under  the  appelate  decree 
ti  the  Auiitant  Judge,  to  be  repaid  by  JI  the  mni 
of  fiSIO  which  he  had  realized  by  the  aale  of  the 
m<:r^aged  ^  perty,  and  that  S  ahunld  pay  to  A 
BMO  on  aiccunt  of  hit  tnOx  incurred  in  the  >uit 
and  in  taking  out  letten  of  adminlatrati  n.  Thia 
OdDDnmlae  vat  effected  on  16th  Nnvember  1S6S. 
In  tiie  meantiBie,  on  IMh  Septemhet  1BB3,  the  plunt- 
m  had  poTchaaed  frcm  one  B  an  old  decree  which 
waa  oBtitandiDg  agi^nit  the  eitate  uf  the  deceased 
P.  Od  10th  Septauber  18SS,  the  pluntiff  aought  to 
•Atcvte  thit  decree  againit  tl^  mor^aged  property. 
Having  failed  in  thia  attempt,  the  plaintUt  filed  a 
niit  i^KoA  .1  for  a  dedaiatton  that  the  oompr  n^ 
of  the  leth  November  ISBS  had  been  fraodnleutly 
(Stctadwlth  theobiectd  defeatiin  hla  (the  ^^> 
liffa)   claim,  and  lo  recover  lOJKa  u   danugei 


ADMIKI8THAT0B— floaatiKfaif. 

from  the  defendant  on  aeoonnt  of  hit  fraudulent  and 
negligent  o^ndnct  at  adminiatratur  of  hit  deceated 
bther*!  eatate.  Thia  suit  was  diomiaaed  by  btth  tha 
lower  Cturta,  on  the  ground  thai,  oa  ttiere  were  Lther 
creditors  who  had  claima  agunut  the  catate,  the  plaint- 
iffs proper  remedy  was  an  adminiatrati  ,n  tuit,  which 
w.  uld  enable  the  Cturt  to  asMsa  the  claims  of  ill 
the  creditors :  Held  (reversing  the  lower  Cturf • 
decree)  that  the  plaintift  was  entitled  to  recover. 
By  tbe  c  mpr.  miae  of  the  16th  November  1S8S,  the 
drfendant  bad  given  up  his  right  nnder  the  Appellate 
Conrt's  decree  of  the  2nd  August  188S  to  be  repaiid 
by  B  the  sum  of  BSIO.  and  had  thereby  cccaai  .ned 
a  1  as  1 1  the  eatatc  tf  that  ^n  nut.  Be  was,  then- 
f  re,  liable  tj  tbe  plaintif(4:>  make  good  the  am  unt 
■ani.ec  a.  B2S  of  the  Snccfwl  n  Act  (X  of  1B6&),  mb- 
jcct,  b  wever,  to  a  deduction,  under  e.  280  Lf  that 
Act,  bf  the  eipenaea  incurred  by  Mm  in  obtainiDg 
lettera  of  admioiatrati  n,  and  the  ci  stt  uf  any  judi- 
cial pri:ceeding  tliat  might  be  necesaary  for  adminia- 
tering  the  estate.  Kbubbdbbai  Nababvabji  r. 
HoBKAjHKA  Phibozsha     L  li.  B.,  17  Bom.,  687 

8,  '  Sale  by-  administrator  not  so 

AaAarVo*d.~Adm\niitratBn  who  are  alio  heire — 
Purehater,  title  aitd  righ/i  of.—Ctrtahi  prmna  who 
were  tieira  of  a  deceaaed  lady,  and  had  ala  i  taken  out 
admiuistnition  ti  hercatati^,  limited  ti  certain  0.>verD> 
ment  securities,  aold  such  Q^vemment  tecnrities  to  a 
iotyl  fide  ptuchaaer  under  a  written  inftrament,  in 
which  the  vend  rsweren  t  deacribed  as  admioiatratora : 
—  Stld  that  the  failure  t  >  ai  describe  tbcmaelvrg  did  not 
affect  the  sale,  inaenuch  aa  they  were  entitled  to  sell 
either  aa  heirs  iradminbtrators  land  alth  ugh  aa  hrira 
they  coald  aell  no  more  than  their  iiwa  aharea  in  tnch 
aecuritiee,  yet  the  entire  pnrchaee  money  haling  c:  me 
to  their  bands,  they,  as  administrat  rs,  were  bound 
to  admfaiitter  the  same  as  part  of  the  aasets  of  tbe 
estate,  the  question  whether  they  did  so  or  not  not 
being  one  which  would  affect  the  title  of  the  pur- 
chaser. Weil  of  Ei^land  and  Soiai  WaUi  Dit- 
Irict  SanJc  v.  Mvixi,  L.  S.,  23  Ch  D.,  188,  tud 
Corter  v.  Cartmright,  L.  S„  7  S.  L.,  781,  followed 
id  priaciple.  PsBOBAra  Kabab  «.  SunjA  Cookab 
OoBWAHi  .         .    L  Ii.  B..  18  OaI&,  as 

AI>HCmiBirBATOB.aBI!rEIBAI« 

Set  iLLBsimcAOT    ,    U  B.  Xi.  B.,  Ap.,  6 

See  Case  uttseb  Lbttbbs  oi  Adiobib- 


See  SVCOBBSIOB  AOT,  a.  282. 

[L  1..  a,  10  CaIo„  928 
Certliloate  of— 

Ste  IHSKSBBI  ACT,  1839. 

CL11B.,aBCsl&,S4 

Offlmof— 

See  ADioiiiBTBAiOB-OnrBBAL'a  Aoi,  b.  81. 

(X  L.  Bq  31  Calft,  783 

X  I..  B.,  Sa  Calo.,  788 

1..  B^  as  I.  A.,  107 

Se*  Statdtbi,  Corbtbuotiob  or. 

ft  Ii.  B.,  ai  Calo;,  788 

X  Xk  B.,  aa  Cal&,  788 

Ii.  B.,  89  L  A.,  107 
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AIIMTKISTBATOB  aSiSEiBAIj—esiainittd, 

PettHon  by— 

Set     Pbicticb    Civil  -  CAsBa- Pkobaib 
ASD  Lbtiebs  of  Avmisistratio^. 

1 1.  L.  IL,  23  C3ala,  879 
1 1..  B.,  as  Calo.,  404 

■ Bights  of- 

Set  Apfbal  to  rnivv   ConsciL  — KwiiCT 

OF  Paivv  Corsciii  Dkcskr  ob  Obbrh. 

[I.  L.  B^  23  Oalc,  lOU 

L.  B,  22  I.  A.,  208 

1. Authority  to  pay  dsbt  barred 

by  Ilmltatioii.— Tlie  Ailmiiiutratur-Umcnl  uf 
)l»ib-M  ii  Buthirizcd  ti  pBy  a  bairtd  debt.  Ac- 
)ci:<irtbatoii-Ur.''Kbil  c  Hawkins 

[L  I..  B.,  1  MBd.,  397 

a. LiabUity  of  Admlniatrator- 

Oaneral  In  respect  or  breaobea  of  trust  by 
Int-fltats  JSx^ontor.— ffeW,  prr  Nob«as,  J. 
(I'llEAB,  J,,  din  en  ting),  that  the  A(linitiiitr&t'!r-Qme- 
rnl,  will  luQ  tutccii  ont  udiiiiiistr.iti  m  1 1  tiis  estate  of 
ii'i  Mpciit ir  by  whim  n  breaoh  uf  trust  had  bwii  com- 
mittal by  Ml  plnl^iig  fur  liio  owii  benefit  certain 
ttswta  of  Ms  tntstrix,  >iid  lad  rrdctmed  tlto  nil) 
osMtt  with  officD  injiicy  and  applied  tho  niiiiey  rt- 
ovf red  M  lurt  of  the  drfftultiug  cxivntor's  ntate, 
vTBa  ii'>t  p(n:iiuJly  liable  ti  make  gocd  tho  Bmiiuit 
1 1  thi:  totstrii'B  estate.    Ubbbxivay  r.  Boaa 

[Cor.,  87 

2  Hyde,  S 

Bourlte,  A.  a  C,  lU 

8, Bight  of  retainer  in  satis- 

faotloa  of  bis  own  debt  Ths  Aiiiuinirtnit^r- 
itelicrol  aiiptiutnl  under  Aet  VIII  uf  IgSS  bu  tho 
BJino  right  of  rrtahiei'  in  Bitisfiietijn  iif  his  ovm  dpht 
aa  thit  v;Uc)i  au  ordinary  oxecut-jr  or  BdmiiiistrBt  a 
luj.    lIiTcniB  c.  Stokks        .        .  2  Had.,  235 

4  —  Bight  of,  to  retain  aaaets.  - 

Jtiglit  of  Adniiniitr.itur-(}eaeral  tn  retain  atiets  iu 
LLj  bandi  in  mpcot  of  cmtiugcnt  debta.    Shifhebv 

V.  Hoas Cor.,  67 

(j_  ■■  -. Qrant  oflettars  ofadmlnlB- 

tration  to-Act  XXIV  of  jser,  f.  J?.-WTioi 
ordinary  letters  of  adiniai^ratiju  t)  tho  estate  of  a, 
deccaicd  Uindn  arc  granted  ti  the  Administrat^T- 
Ocucial  niider  Ad  XXIV  of  1867  (but  nit  under 
1.  17  of  that  Act),  Ms  title  d'xi  not  relite  back  ts 
tho  death  of  the  di^couad,  nor  ti  the  dato  of  the 
Jadge's  urdcr  directing  aach  letters  t)  be  ioned,  but 
accruea  only  aa  frjni  the  date  of  the  grant  of  such 
letter*,  ^uciT — Whcthsr,  if  letters  are  isiaed  t  > 
tho  Adminiatratir-OeuciBl  under  s.  17  of  that  Act, 
the  oaao  would  bo  Lthern-iss,  or  his  piwcrs  greater. 
Lallohaxd  Kausatal  t.  Udhtihai.  Uhella 
riu  11.  Odktioai     .        .    8  Bom.,  O.  C,  140 

6. ~  Admialstrator-Qeaeral'a  Aot 

(n  of  1874),  BB,  Vl^^AVA-QeltitoeoUictatieU 
— Secret  agaiiitt  deetitnd't  ttlalt  pfuted  priar  to 
neh  ordir—Atlaeimtnl  of  part  ofdtcta*tifi  ritate 
tubtejitentlg  la  abort  orJtr—Claim  of  Adminif 
(ratoi^QtiKi-al  prior  (o  Hat  (ff  altaehinj  enditor.— 
0:i  the  l%h  April  1S98>  the  pluntlfl  obtained  an 
wfxiit  dcciec  o^titt  th;  d'.t«uluit  u  heir  and 


AJMIHISTBATOB  OENBBAIj  -coiu!l%ded. 
legal  reprnontotivo  of  hia  deceased  father.  Pre- 
viously tj  the  date  of  tho  decree  {tH;  ou  4th  Man^h 
18fi8),  an  ordtT  had  been  uiaie  by  the  High  Court 
under  as.  17  and  18  uf  the  Admiuistntor-Uentnl's 
Act  \}l  uf  1874),  authorizing  the  Adiuiuietrator* 
Ueiieral  t  <  culleet  the  aasits  of  ths  dt ceased  and  unln^ 
inghiui,  if  noccsaiiy,  ti  take  out  letters  uf  adminis- 
trutimitt  hi»  cstste.  On  tlic  29th  April  181)8.  the 
jiUiutift,  under  a.  2(i8  of  the  Civil  Procedure  C'oJo 
(Act  XIV  <.f  18H2J,  attached  certun  in  ,ncy  in  the 
hands  uf  a  third  Jiarty  due  ti  the  deceaaed'a  estate. 
On  the  2nd  July  1898,  litten  i.f  administration  were 
gmiited  t)  the  Adiniiiistrat  .r-Ucnera1.  Beld  that,  as 
against  the  Adminiatnt  ^r-Ucneral,  the  attu^hmeut 
vta  vuid  abittilie.  At  the  date  of  the  decree  obtained 
by  the  pluiitiff,  the  Administrator-Ocneral  waa 
eutitled,  by  virtue  of  the  High  Cuuif  s  crder,  1 1  take 
possesai  in  uf  the  estate  uf  the  deceosctl.  As  smh  aa 
that  order  was  made,  Ms  right  to  pooscsu  in  became 
[larain  nint,  aud  excluded  tlut  of  the  defendant  (tho 
sn  tf  tho  deceased),  wh)iraa  then  ni  I inger  entitled 
to  reeiver  )iayin!Mit  tf  deijts  due  ti  Ids  father. 
A  decree,  tli^efure,  mlMequently  obtained  agauiat 
the  defendant  cuuld  nut,  as  against  thQAdminiatrator- 
Cli.iier.ili  eoTifer  a'ly  rlgnta  on  the  decree-holder,  whj 
c  .uld  n.t  stind  in  a  better  p  uti  jn  than  the  defendant, 
his  iu€^nicnt-di*t:r.  Under  es.  2i'8  and  a;0  r.f  the 
Civil  Pr.  cedure  Code,  tlie  Adminiatratar-Qeneral 
hid  the  right  t  >  have  the  attachment  removed^ 
beenuaa  Iio  was  exrlnslvely  entitled,  at  first  by  rcssDn 
<f  the  (nliT  under  s.  IH  of  Act  11  of  1874  and 
sobacqucntly  by  hia  leitera  of  adiainiatreti-in,  ts 
rec:)ver  the  debt,  and  wjs  U3t  euhjevt  tj  any  decree 
uliicli  ofFi'ctvd  Ms  title.  J.aiU-hand  kamiajial  v. 
Gumtibai,    8     Bon.,    140,    <Uitingiiia1ied,    tin  ami 

BaiUJI  r.   AD](l.-flIITllATOIt-UBM(HAL  OF  UoiCBAr 

[L  Ii.  B.,  23  Bom.,  433 
ACT 

See  Lbttbrs  of  Adiusistbatioi;. 

[1  Bom.,  108 

.  1  lad.  Jur.,  O.  a,  1S3 

Bourke  Test,  6 

1, —  Beoall  of  letters  of  Adminis- 
tration grantod  to  Administrator- Oensral^ 

Ccmiiiitfioii.— When  letters  of  adminiatratiun  which 
hid   been   granted  tt  the  Adininistrat  ir>Qenn^   of 

Jiadras  were  recalled,  and  he  had  merely  taken  uivinal 
posaeniiii  if  cash,  Ujver.iment  jmnnisa  J'y  n^ea,  and 
the  title  deeds  uf  Icaichulda  bdniging  ti  thedecMsed, 
the  High  C<Mrt,  nnder  s.  23  of  Act  VIll  of  1856, 
allowed  liim  oiiimiaaiin  at  the  rate  of  2)  por  cent, 
on  the  eaah  and  thu  value  of  tin  notes,  but  refnssd  ti 
albw  it  Du  tho  leas^hil'Js.  Is  thb  aooDS  oi 
StxTBOS         ....  IKad.,  171 


^Debtt    .  .  .  , 

that  the  Act  of  Limitatim  nuy  ultiuuCely  becoms 
a  bar  ts  the  rec  ivery  of  assets  ia  not  aach  danger  o( 
misappropriati  u  as  warrants  tue  granting  to  ths 
AdnUBiaUat':r>Oeneral  of  anordfr  under  a.  12  of  Act 
VIII  <.f  ISatf.     HiatiU—A  debt.r  ti  the  eatats  of  « 
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mOKST  OF  CASKS. 


(    17*    ) 


ADMINISlltATOB    QBHESAI.'B     ACT 
Vin  OF  1SB6— ooaeiHM. 

<l  p«noD  cuinot  applj  for  mu  ordei  nndO'  Hot 
B.     IV  tax  ODODS  Of   QusiB   Da8    Valuu 

1  Mad,  334 

ACT  XXXV  OF  1867,  a.  IB- 

Sae  luJConiiuOY    .  11  B,  Ih  B.,  Ap.,  6 
B.VI-    - 

8t»  ADUnuTsiTOB-OiNxuii. 

tS  Bom..  O.  a.  140 

— ; ■.  88— Bight  to  pttyment  out  of 

^ — I>irtnbiUio»  q^  attiU. — FUiatiff,  on  the 


t,  obtaJDod  sttkchment  ftod  nle  of  pruperty  ._  ._. 
decaued,  the  nle-proceed>  being  kept  in  depoait  in  the 
Cmiit.  I'hese  proceeding*  took  place  in  June  and 
July  i  uid  on  the  16th  Angnct  kdminiitrmtion  wu 

Euited  to  the  Admioittrmtoc-Oenerkl,  tho  widow  not 
Ting  tkkfn  out  ftdministntioD.  On  tho  2Sth  Sep- 
tember, the  Adminiitratar-ameral  wm,  on  plnbtitPs 
application,  made  defendant  in  pUco  of  the  widow, 
and  the  luit  proceeded  against  him  to  du:ree.  Befae 
plaintiff  applied  to  execnte  this  decree,  the  amount  of 
the  BalB-pirHceeds  waa,  bj  the  Section  of  the  Gvil 
Judge,  liaiided  aia  to  the  Adnuniitntor-QeDeral ; 
acon^glyi  on  thii  ground,  plaintiff's  application 
to  the  District  Hunuf  for  exeention  iraa  rejected. 
He  appealed  nnsvcc«nfully  to  the  Civil  Court. 
Htld.  on  spedal  appeal,  that  a.  33  of  Act  X  XI  v  of 
1867  took  amy  plaintiff's  right  to  payment  otherwise 
than  nteabl;  with  the  other  creditors.  Haninibalu 
SunuPFi.  e.  Cook  .  .  .8  Had.,  846 
•.60- 


See  BBS  JcsiciTi^ADJViMOAiiotJs. 

[L  I..  R,  S  Oalc,  840 

Bee    Birotw- Ok»BB8  eirBJEOT   to    Be- 

TiKW  .  .    L  Ik  B..  8  CaIo.,  840 

ACT  nori874- 

8te  Lbttibb  of  Adjqj(Ibtiiatiok. 

[L  L.  B.,  4  Calo.,  770 
Sfe  Statptbs,  CoRsrscrcTrion  oi. 

n.  L.  B,  81  Cslo-  783 

X  K  B^  as  Gala.  788 

I- B..  23  LA.,  107 

M.  IS,  10,  and  17- 

Set     PxAoncB — Cmt    Cabbs- Pbobatb 

AHS  LETTBaS  OV  A]»INI£TBATION. 

[L  Zh  B,  SO  Calc,  870 
I.  IlB,.  36  Colo,  444 


'  8ae  Pabtiks — SrBsnTDTtos  ot  PABxas — 

AprBLLAHTs  .  SI  Bom.,  lOS 

..87— 

See  LBtTBBB  Patbn*,  Hiuh  Coubtb,  ce.  15 

[L  I..  B,  1  Kad.,  148 

■  -    ■  ■         Commlulm     payabla    to—Col' 

IwMoa  of  (I«Ht.~-WlMn  there  has  been  only  colleo* 

tlotii  bat  no  dtaUbnUgB  of  tit  Mtata  by  the  Admi' 


ADHUnSTBATOB     GENSBAL'S    ACT 

H  OF  1874~-oon<;Med. 
nistiBtoi^QeiianJ,  an  order  nnder  s.  27,  Act  II  ol 
187^  allowing  oommiesiuii  »t  a  certun  rate,  ougfat. 
In  accordance  with  the  rule  laid  down  in  s.  64  of  tb* 
Act,  to  award  onlj  half  of  the  full  commienon  of  6 
per  cent.  In  iub  oooxa  oi  Chbn8auota  Naikbb. 
SoiuancDABAK  CEBni  V.  Adxuiutbaiob-Qbk- 
BBAi,        ....  Z.I..B,l]Iad„148 

■.81— 

See  Affbal  1Q  Fbitt  Covsoil—Ewwkt 

03  Fsirr  CoTmoTL  Dicbei  ob  Obdbs, 

n.  Ii.  B.,  33  Cala,  lOU 

L.  B.,  S3  L  A,  308 


1- Transfer  to  Admi- 

niiiraier-Generali]/  HimU  taee»toT—S\»dm  Wait 
Act  fXXI  of  1K70J,  I.  B—SMC»„io»  Act  fX  of 
IBBSJ,  t:  179,  187,  and  191— Probata  a»d  Admittu- 
tration  A^  fV  of  1881J.—S  L  M,  ^  Hindu,  died 
oa  the  22nd  February  1891,  leaving  property  in  CU* 
cnttaand  Iraving  a  vUl,  dated  5th  August  1889.  The 
eiecuton  appoiuted  by  the  will  took  ont  probate  on  the 
ITth  March  1S91,  aud  on  the  14th  August  1893 
executed  a  deed,  by  which  they  purported,  under  s. 
31  of  the  AdminiHtrator-Oeneral's  Act  (Ilof  187*), 
to  transfer  all  estates,  effects,  and  interests  vested  in 
them  to  the  Admiuistntur-Oeneral  of  Bengal : — 
Reld  by  PsiyaiP  and  TRaVBtviB,  Jj,,  aairming 
the  decision  of  Sai,b,  J.  (Fbtsbbax,  CJ.,  dissenting), 
that  the  traiufer  was  not  a  valid  one.  The  aiecntor  of 
a  Hindu  teaiatar  has  no  pawer  to  transfer  the 
property  of  the  testator  to  the  Administrator- Qenerol 
under  the  terms  of  s.  SI  of  Act  I[  of  1874.  That 
■oction  appKei  only  to  the  executors  and  adminiitraton 
of  persaiu  of  the  class  mentioned  in  s.  16  of  the  Act, 
that  is  to  wy,  penons  not  being  Hindus,  Hahomed- 
aus,  or  Buddhists.  Per  Pbihbbam,  CJ.,  contra.-' 
The  transfer  was  a  valid  one.  £ren  if  s.  g  of  the  Hindii 
Wills  Act  (XXT  of  1070)  were  nidident  to  prevsot 
such  transfer  to  tlie  Administntor-Qoieial  nndm  i. 
30  of  the  Adjoinistrator-Qoneral's  Act  of  lli67,  which 
is  by  no  meaus  certain,  a  Hindu  execntoi  has  power, 
if  nut  since  the  ptuung  of  tho  Hindn  WUb  Act,  at 
any  rata  unce  the  coming  into  force  of  the  Probata 
and  Admioislratiou  Act  (V  of  1881),  to  tiansfer  hi* 
interest  and  estate  under  a  will  to  the  Adminijtrator- 
General,  as  constituted  under  Act  II  of  1874.  Tbs 
conne  of  le^slation  with  reference  to  the  creation 
of  the  office  of  the  Adminiitrator-Qeneral  and  to  hit 
duties  and  powers  reviewed  and  conaidered  in  coustm- 

ing  Act   II    of    1874.      AcUIMiaTBATOH-GBKBBAL    03 

BeyoAL  e.  Pbeu  Lul  Uclliok 

[I.  L.  B,  SI  Calo.,  788 
Held  (on  appeal)  by  the  Privy  Conncil  that  Uie 
right  of  executors  to  devolve  the  property  of  their 
tntator,  with  all  powcn  and  duties  relatmg  to  its  ad- 
ministration, upon  the  Administiatoi^Qeneral,  con- 
fared  by  a.  81  of  Act  II  of  1874,  is  not  oonflned  to 
any  pwticnlar  class  of  cxecnt<»«  or  of  estates.  The 
right  ii  givoi  to  any  aiecntw  ut  whom  estate  of  tha 
deceased  has  becsi  vested  by  rirtne  of  the  probate 
upon  the  one  ecoditioa  that  UMAdauniatntcf  Qeoonl 
sUloontmt.  It  is  not  requited  tlNt  in  aaonsoUdiA- 
it^  statute  eadi  tnaotuMot,  vrtm  ttaeed  to  its  Bouroe, 
,  ninit  be  ooiulntd  MCtKcKog  to  the  ■tat«  ol.thin^ 


l,zcdbyG00*^lc 


DIQS8T  OV  OABES. 


(    17fl    ) 


leUwi 

the  objeot  being  t£«t  tbf  atatntor;  Uw  bearing  on 
the  Nbj«ct  ihoold  he  ooUFcted  mi  mde  appUctbls 
to  tba  «ii«tiiig  arcniDittmcn ;  nc  r  on  »  positive 
oitetmeiit  b«  animlled  by  indiesti  m  of  intenti  n,  «t 
1  priur  time,  gBtboed  from  pi«vionilegiil«tiun<;nthe 
matter.  Eiecdtm,  bftving  obtuaed  pr.bftte  of  the 
will  Bud  poBssnion  of  tlie  ntsle  of  »  Hindu  tortitiil, 
eiecutod  a  deed,  porpartbg  to  be  in  termi  of  >.  81, 
Act  II  of  1B7^  tniufsring  the  jmperty.  rected  in 
them  by  the  probate,  to  the  Adminutntor-QaiCTal  i— 
Mild,  • —  **"  -—»——'  -* '--• •  »■■ 


J  VBtice,  thftttUt  tmorfer  wM  v^d  under  that  Krtion. 

ADiCERUT&itOBi^KnUX  01  BbkoaI'  v.  Puklai, 

HtTLUOz        ,        .        .  I.I..B.,S9Cal04  788 

[IlB.,  aaLA.,107 

3.  ■.  81— JVoin/in-  Jy  Mievtori  to 

Adrntnittraipr-fftntnU. — Where  the  ezecoton  of  % 
will  tnntfer  their  interest  in  the  eatftte  of  the  deeemaed 
under  a.  Bl  of  the  Adminiatratoi^Gencnd'a  Act  to  the 
Adminiatntoi-Oaieial  i  —  MtUi,  aach  a  tnuiif er 
would  only  tntnifer  aoch  piwert  of  diipoeitiou  over 
the  ett*te  aa  the  BieciLCcr*  thnnaelvei  p..aaeMed.  Iir 
XHI  OOOOB  07  HoiIDO  lUUi  UuiJJOK 

tL  L.  B.,  S8  Calix,  90B 
■ m.«&~ 

8m  Cons    Costs  out  om  Bbtats. 

CL  li.  B^  10  Bota^248, 860 

Sm  Cobtb— Sim  OB  J^mu,  oitlt  stxr- 
jx  sxoKKU)  .  L  I*  B,,  IS  Cala,  867 
3t»  BvooBBoioir  Act,  b.  S82. 

[LZklL, locals,  988 

B,    SS— Sight    qf   ereditort    to    Vm. 

mediate  faymnt  in/ull  ^  at»ett  ttfgieia»t~" RaU- 
ablt  pasmitU,"  Mea»i»g  o/—Cotti — Meanii^  qf 
■'  flail  Is  liabU  to  faf — Sueeentom  Act  (X  of 
1B6S),  :  aea—Probate  amd  Ai/mi»iilratioit  Act 
fV  of  18SIJ,  I.  104.— lu  B  anit  by  a  creditor,  if 
hia  demand  be  tiDcanteated  or  proved  and  the 
eiecDtor  admits  uaets,  (he  pluntut  ia  entitled  at 
tliehwlng  to  an  order  for  immediate  pajment  with- 
ont  taldng  the  acoonnts.  The  adnunirn  (f  asaeta  for 
the  Dkymoit  of  »  debt  ii  also  an  adminion  of  asaeta 
for  Uu  immiKa  of  the  eoit,  and  eiteada  to  ooata  if  the 
Conit  tlnnka  fH  to  give  them.  There  ia  ni  thing  in 
1.  SG  of  the  Administratir'Oeneral'a  Act  (II  of  1674} 
which  qnalSflea  or  reatricta  or  ctherwiie  interferea 
with  the  right  of  a  crediti^  to  demand  .immediate 
jaytnent  of  his  claim  in  fnll  ohm  the  realizable 
asaeta  iit  the  hands  of  the  AdminiatratiivOeneTal  are 
nfficient  for  the  immediate  payment  cf  all  chuma 
in  f^.  The  "  wteable  payment "  referred  to  in  the 
»bove  section  as  well  as  in  s.  283  of  the  &acceeai<  n  Act 

£of  1866 ),  and  in  s.  104  of  the  Probate  and  Adminia- 
tion  Act  (V  of  ISBl},  is  nteftbie  payment  <Qt  of 
the  asKU;  it  is  nowhere  provided  that  it  ahall  be 
Made  rut  of  the  nett  Inccme  of  the  estate  or  aay  (ther 
neciflc  part  of  the  aaaeta.  The  lai^nage  ("  shall  be 
^ble  to  pay  the  data")  naed  in   el.  1  of       —     • 


that  it  n 


•  intoided  not  to  Impoae  upon  > 


.874}  ahowi 
cr«dltca,  tc 


ASUHnBI^ATOB    QBBXBAL'S     AOT 
n  OF  1874~««icZ<Mbrf. 

whom  the  condition  of  excmptian  was  inapplicaUA  an 
abs  Inte  obligatiin  to  pay  the  costs  of  the  snlL  bnt 
t'l  leave  &  diBcretl  n  to  the  C  >nrt  tt  rdisve  him  'if  the 
obligati.in  if  the  circnmstances  of  the  case  Tconired  it. 
Jamet  v.  Foan^,  L.  E.,  27  Ch.  D.,  862,  r^erred  to. 
Okbjta  Nats  UnriB  «,  AjtKDnSTBATOK-OurB- 
KAL  01  Bstiau  .  L  Ii.  IL,  98  Gala.,  64 

Ambita  Naib  Mittib  «.  Ashinibtbjltok-Qbhbbai. 

OV  BBNQAIr  .      1  CX  W.  ITq  600 

- — ^ B.     64— ComaiistMa — "  Colltetioit 

of  Aiiett,"  Meaning  qf.— Under  s.  M  of  Act  II 
of   IB7^  the   Admiiuatratoi^Q«neral  ia  entitled  to 

charge  ctnunisaion  on  the  collection  and  Astribntion 
of  all  aaaeta.  "  Collection  of  aasets  "  impliea  the 
d>  ing  of  aome  act  in  connection  with  snui  aaaets. 
Where  part  of  the  estate  condsted  of  a  samindari  of 
which  Uie  testator  had  granted  a  patni  Inae  aabject 
to  payment  of  a  fixed  nntal,  and  part  of  the  nmn- 
dan  had  been  acqnir.'d  for  publie  porposea,  ^e  oom- 
pcuaatioa  money  being  by  arrangementa  divisible  bo- 
tween  the  estate  and  the  patnidar  in  certun  prepor- 
tion : — Beld  that  the  Admlaietrator-OenFTal  was  en- 
titled to  charge  conuniedon  on  the  rents  actoally  col- 
lected by  him  and  on  the  amount  apportioned  to  the 
estate,  but  not  on  the  corpu*  of  the  lamindaf  i  estate; 
/n  tke  goodt  q^  Simpton,  1  Mad.,  171,  followed. 
Ix  isb  Ooodb  o*  Cottuok  L  L  B.,  95  Gala,  66 

■.66— 

Hee  ExiomoB     .  I.  Ii.  B„  99  Oalo,  14 


See  BBS  JtmiOATA — AlMIIDIOAtiaVS. 

CL  I..  B.,  8  Oalo.,  840 

'S'ee  Birnw— Obsbbs  sdbjbot  tc    Bi- 

thw    .        .    I.  Z- B«  8  Calo.,  840 

ADTOBJayirr  acts. 

See  Gabbb  uitdbb  JuBiBsicnoH— Asm- 

ASHXBAIiTY      OOUBT,        FBAtTTIUU 

OF— 

•Sss  Fbaotiob— CiTTL   Casbb— AvifiHAi^ 
n  CouBi       .  I.  Ii.  B„  92  Oalo^  SIX 

iSgs  Baa,  AsBBiT  ot  16  B.  Ii,  B.,  Ap^  8 

AHMIBAI/FT  OB    TIOB-ADHIBAI/FT 
JTJBUtDICTIOK. 

See   CoBTB— SpboiU    CaUS— AsIUEUR 
OB  VlOB-ASKIBAITT. 

tL  I..  B.,  17  Oalo..  M 


ASMIBBIDir.  C 

1.  AnuBBioxs  iNSuniconmPiaAB- 


s.  AsiosuosB   ST,  OB  Afiimr,  Tsai) 

Fbbbotb 1 

iCioi        *  •  1 


lizcdbyGoOt^Ic 


water  OP  CASBs. 


(  iw  ) 


AniCIBSIOir— oihrti'tMwi. 

8m  CiBU  mrDBR  Ebtofpil. 

Set  Cabbb  trnsEB   Pluseb — Adthokih 

TO  BHID  Cmbst. 
Bet  yixusos  BETWBBN  PLBAsme  im 

Fbdot— Admission  o>  7Abt  ov  Cudl 


facto,  oradonfe  •^wt  Um,  thungh  it  maj  be  naed 
■gainit  Um  wd  m»y  b«  evidence,  mote  or  leu 
wdgbtfi  poa^blj  «*«ti  oonclnnve,  Kcording  to  the 
eircaiiiabwe«*  of  eMh  cue,  and  ths  malt  cone  to  bj 
judicial  iuvMdgatioii.  Axrrae  v.  B&vssbuk  Pou- 
su la  W.  B.,  186 


0/  law. — An  mdminum  on  a  ]Mint  of  law  is  oat 
■D  wtautrion  of  a  "  tiling "  m  ai  to  make  the 
nimiMJon  matter  of  eatoppel  within  the  meaning 
of  t.  115  of  the  Svidenoe  Act.  Johadro  Mchu» 
TagoTt  V.  Qa%enAro  Mchun  Tagort,  9  B.  L.  £., 
877 1  L.  E;  I.  A^  Sup.  Vol.,  ff,  and  Qopee  Loll  v. 
Chmadraoln  Btthoi^tt,  IJ  B,  L.  S.,  891,  referred 
to.    Jiowui  SnrOH  o.  Siuir  SmsH 

tL  Ii.  B.,  SI  All.,  380 

a.  Proof  of  eoMtutt 

of  iocitmtta. — The  statement  of  a  party  to  a  suit 
u  adnusrible  evidence  againit  htm  to  prove  the  con- 
tent* of  a  written  initrument.  li.TSTcat.ka.vBVk 
EAimux  e.  Baiu  Fillai  .  .  8  Had.,  168 
'  JPro<if  of  eoatenti 


of  doo»mni — The  case  irf  MvthJtanippa  Kaundan 
V.  Soma  Pillai,  S  Mad.,  168,  applies  to  the  defend- 
ant's admissioD  of  atransiMtioii  embodied  in  awritten 
doonment  not  Teceivable  in  evidence,  and  is  no  autho- 
rity whatever  for  constnling  a  docnment,  present  to 
the  Conrt,  npon  a  defendants  admisnon.  Mahatat- 
oma  AiQuir  V.  FaiiAsi  Chbtti     .    6  Uftd.,  S4B 

8. Statement  in  former  snlt— 

Xmdtuca  Act,  1873,  :  18.— A  statement  made  by 
tlis  defendant  in  another  suit  may  be  nsed  as  an 
admission  within  the  meaning  of  s.  18  of  the  Evi- 
dence Act.  HmiSE  Cefitiibb  Mulliox  v  Pbo- 
Btrsao  CooMAB  BAjnuu    .        ,  29  W.  B.,  808 

IiiLLA  JcesBo  Sahox  c  DieAKons  Boy 

[39  T.  B.,  8M  note 

Kismoi  KuBOUi  Bor  Csovn>SBE  e.  Baiu  Soon- 
SVKXK  Dbsu  Chowvbuih    .  38  "V.  B.,  97 

6.  aiatentnit     fUed 

>a  CiHtrt— Id  •  sntt  by  a  dan^ter  for  property 
left  by  bcK  father,  in  wUch  the  defendants  relied 
npoD  certain  sdndseioDs  said  to  have  been  made  by 
pbtinlifC  r^nquishing  the  ahaie  in  the  inberHance 
.  wft  bj  hor  tmuT,  and  in  wluch  they  also  set  np 
a  win  of  Ua  Cither  conveying  the  prrpertv  to  others, 
Uie  lower  Conrt  sbonld  have  enqnired  Into  the 
ggpnineness  of  the  will,  and  required  the  defendants 
to  prove  that  the  admlsdoni,  which  pl^tifl  Im- 
'  »--»  •       .  .  me  ens  duly 

en&ottbat 


pOR&ed.  nnanatsd  from  ber,  i 
.  DUUraiiMd  by  her  to  make  tl 


ADMI^lOJSf-eoiUimitd. 

I.  ADMISSIONS  IN  STATEHGNT8  AND 
FLBADINOB— coattMSiI. 
Uie  sdmistions  were  contained  in  statements  filed  in  a 
Conrt  of  Justice  in  her  name  does  not  necessarily 
prove  that  they  woe  made  by  her.    AsmTooviBU 
Bbbd  d.  Atia  Hatiz  8  W.  B.,  466 

7.   In  a  former  suit 

by  A  against  his  agent  for  an  aceonnt  of  the  col* 
lectdons  of  a  certain  share  tu  land  B  intervened 
sod  was  made  a  party.  In  that  suit  the  Court 
declared  ^to  be  the  zamindar,  and  as  inch  entitled  to 
the  rents  and  to  an  account.  Seld  that  that  finding 
was  binding  against  5  in  a  subsequent  suit  a^nn 
him  by  A  for  recovery  of  the  same  share.  Similarly, 
an  admisnoa  made  by  ^  in  the  former  suit  is  evi* 


[14  V.  a,  166 

8L  AdmiMlons  made  in  former 

arbitration  prooeedlnga.— Admissions,  ete., 
made  by  the  paities  iu  a  farmer  arbitration  proceed- 
ing may  be  nsed  agunst  them  in  evidence  in  a  Bubse> 
qnentsnit.    Bvbohath  Siboab  r.  Pbbdvaih  Sib- 


7W.B,94e 

0, ^ — _ —  Admloalona  in  flirmer  salt. 

— Also  admitn<ms  made  in  a  former  siut.  Odhoe  Go- 
BiHii  Chowshbz  v.  Bbuox  GoBon)  Chowibbt 

[9  W.  B.,  162 

10.    Aec»ftaac»      in 

evidence  of  map  at  correct  in  former  tuit. — 
Where  the  defendants  in  a  bonndary  suit  accepted  in 
a  former  suit  a  partienlar  map  as  correct,  their  accept- 
ance is  legalj  though  net  concluave,  evidence  agtdnst 
them  in  &e  boundary  suit,  and  is  tantamount  to  an 
admission,  and  stan^  upon  a  very  ^ffereut  footing 
from  the  decree  in  the  first  suit.  Oobdos  Stdasi 
Aira>  Co.  e.  Bbbjot  Oobbtd  Chowdbbe 

[8  W.  B^  381 
Depot 


cas%  when  defendant  had  no  means  of  eiphuning 
away  any  supposed  admisnon  thermn,— ^«U  th» 
tLe  Atst  Court  was  wrong  in  accepting  the  same  as 
an  adnusnon  binding  on  defendut,  and  that  tlia 
Lower  Appellate  Court  was  right  in  smding  for  the 
defendant  and  eiamining  lum  on  the  subject.  Eo* 
xuBOODDBBN  «.  Uoim  UnDDLB  .  Id  w.  Bq  390 

13. Suit  tifdiftrent 

iiafws.— Admissions  made  by  a  defendant  in  other 
snits  brought  ag^nst  him  by  third  parties  cwmot  be 
treated  as  estoppels  in  a  euit  to  recover  pOHelsion  of 
a  different  property  under  different  c&cnmsbncss. 
Wisi  t.  Jtvxkk  Ehaioov    .        .    10  W.  B.,  988 


-  Plamtiff  SI 


the  Bevenne  Court  for  the  recovery  of  rents  frauda- 
lently  n^sapprcpriated  by  defendant,  and  upon  de- 
fendant's aUcs^ion  that  plaintiff  waa  etmamdar  or 
gomashta  and  not  ijaradar,  the  Deputy  Collector  di*> 
missed  pltuntiff's  suit  for  want  of  junsdiction.  Flmnt- 
iff  then  snsd  in  the  CSvil  Court,  the  defendant  ag^n 
T^irdng  the  plea  of  non^urisdiction.    3ttd  Utst  mj 


iizoabyGoo(^le 
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blGBBT  OP  CASbS. 


{    1»    ) 


ADViaaiOII—eoiUinatd. 

1.  ADMISSIONS  IN  STATEMKNTS  AND 
PLBADINQ9— nHttJaxDrf. 
admianoti  nr  ollegstiim  of  the  daf  endknt  in  the  ftwnKr 
init,  pat  in  evid«ice  by  tfae  pUintifl,  wsa  impl^  mffi- 
«ient  to  auppcrt  tho  pUintifTa  Blleg»tini  in  thu  mtt 
th&t  he  had  been  atnumdAr.  Bhuo-wat  CamcDn 
DUTX  C.  MBCHDO  LAIiL  Chdceebbcfttt 

C17W.B.,87S 

14>  Smi  for  nnmp- 

tioa  0/  laudt—PrtviouM  init  to  at»t*»  tht  huidt— 
£viiieinie. — An  kdmietdon  by  %  j&girdai'  In  %  init 
braa^t  by  Qovemment  to  aeseai  the  Itutde,  th>t  the 
Unda  were  compriud  in  &  lamind&ri,  ia  evidence  of 
that  bet  in  a  mit  by  the  atmindu'  to  ranme  tfaooe 
Undi.    FoKBsa  c.  Hib  Uihomxs  Taei 


15.- 


AgreemetU  ia  paif 

inttreil. — In  &  former  init,  pUintlfl,  mortg>gDri  nndw 
«  Qiafmctuuy  mortgKge,  clkimed  recovery  of  the 
mortgaged  property,  on  the  allegation  that  Utere  liad 
tHwn  a  BBtialactiou  of  the  principal  mm  by  re&aan  of 
(lie  profits  of  the  eatate  exceeding  12  per  cent,  in- 
tereat,  bnt  having  failed  to  prove  tliat  allegatjon,  hii 
auit  was  diamimod.  Ho  now  med  for  the  recovery 
of  the  property  under  an  ekramamah  which  did  not 
stipulate  for  payment  of  interoat.  ffeld  that  the  ewe 
p[^  fbrwwd  by  plaiotifF  in  the  former  anit  did  not 
amoont  to  an  admiaaiou  th»t  there  wai  an  agreement 
to  pay  12  per  cent,  and  tliat  be  was  entitled  to  reatc- 
ration  of  the  property  on  payment  of  the  principal 
akne.  Paoauwo  Cooxab  Mookebjbe  r,  Bdu>bo 
Nabun  SnieE  .        .  18  'W.  R,  62 

16. IiUidlord  and  temmt— Ad- 

mlnlon  'by  a  co-tenant. — An  adminion  by  a  co- 
t«iaiit  as  to  wlto  ii  the  landlord  of  a  holding  ia  not 
binding  on  the  other    co-tenanta.   Kau    Eishobb 

CnOWSBBT  T,  GoPIKOHUf  BOK  CHOWSmiT 

[a  a  vr.  ir„  i66 

17.- Admission  b7  one  of  BAveral 

Joint  tsnants— Siirt  ^or  rent.— A  auit  for  rent 
having  been  brungbt  againit  two  pemna  ai  joint  ten- 
ants, and  s  decree  passed  thereon  ia  favour  of  the  plun- 
tiff,  bntforalewamonuttlian  that  claimed  by  hbn,  an 
sppwl  mta  preferred  by  the  defoidanta ;  bnt  tnbae- 
qnently,  pendiiijg  the  hearing  of  the  appeal,  one  "t 
tbem  filed  a  petition  adndtting  tlw  ccrrectaeas  of  the 
aotonnt  claimed  by  the  plaintiff,  and  ateting  I'ta  will- 
ingnev  to  pay  half  of  such  amount.  Said  that  the 
amission  of  the  one  defendant  did  not  bind  the 
other)  and  that,  notwithatandlng  luch  admisalou,  the 
fnit  luviog  I>eeu  branglit  against  the  defenduite  as 
joint  tenants,  a  separate  decree  for  lialf  the  amount 
admitted  could  not  be  made  againit  the  defendant 
who  made  the  adminion.  CHtnmKBXaHWUB  Nabais 
Pbbsbas  e,  Cscin  Ahik  .  .  9  0.  LB.,  859 
Admission   made    hj   one 


JCvidtHM 


tXf^axor—AdmittibilUy  of,  aaaiiut  tii  othert 

"  ■■      -  '-"'  'I«?a;,,./8.-ln«anitbetweeii» 

ijaTHdars  tor  rent,  a  perMo,  who 

ma  one  of  wveral  jtAedan  in  the  mahal,  waa  callt^ 

•■  a  witnesi  tm  tbe  >viiln<l«r,  and  admittoU  tbe  flKt 


Ai!tfIqfI872J,t 
and  Ua  ijaradar 


ADHISSIOir— 

1.  ADMISSIONS  m  8TATEUBNT8  AND 
PLEADINaS— eoBJimiMf. 

that  an  arrangement  existed  whereby  he  and  bis  co- 
Jotedan  hud  agreed  to  pay  rent  to  tbe  rawindar 
direct ;  tiiat  anit  waa  decided  in  favour  of  the  lamin- 
dar.  Tbe  ijaraiiBrs  then  btongut  a  soic  against  the 
jutedang  amongst  wbum  was  tbe  witness  above  men> 
tioued,  to  recover  the  sum  which  the  jotedari  ought 
to  have  p^  to  the  zamiudar  direct,  and  which  the 
ijaradars  had  l>een  decreed  to  pay.  The  jotedars 
AacUmed  all  liability  to  pay  rent  to  tbe  ijaradars  [ 
in  tbis  suit  the  evidence  given  by  the  Jotedar  in  the 
zamindar'a  suit  was  received  as  evidence  on  behalf  of 
tbe  plaintiffs  against  all  the  defendants.  Meld  that 
the  evidence  wu  admisuble.  Eowsclliib  Subdaki 
Dabi  v.  MirziA  Soirs&Bi  DAsi 

[X.  L.  B.,  U  Calo.,  668 

19. IndlTisl1>iUtr  of,  as  ertdenoe 

—  WTioh  adatiitio*. — Where  a  person  uses  the 
adminion  of  another  as  evidence,  tbe  whole  admiamon 
most  be  put  in.  He  eannot  put  in  half  and  exclude 
the  other  half.  ThMe  who  have  to  decide  nptui  the 
evidanbe  are  not  bound  to  believe  the  whole  of  tho 
SiLMOiTBr  Sraan  Deo  d.  Bamaxoo- 
Kor        .  .        7  W.  K,  29 


ao.- 


Flaimiiff' raising 

m  admiiiion  of  d^eadatit.—Ji.  pIvntiS  a\»adoning 
his  own  case  and  falling  bacic  on  the  admtaaiona  of 
the  defendant  is  bound  to  take  these  admissions  a« 
they  atand  and  in  their  entirety.     Tabibbb  Pbsshas 

SBIH  v.  DWABKAyADTH  BCKHBBT        16  W.  S.,  461 

al.   Jfffid  o),  at  to 

eo-d^e»daiili.^A  defendant's  admission,  if  taken  at 
all,  must  be  taken  ss  a  whole  j  but  it  cannot  bind  co- 
defendants.  NiAniTTOoiiLAn  KHAsiM  e.  Huonir 
Am  KHADDf  .        .  aa  W.  K,  619 

aa.  Plead{*gt.~TbB 

rule  that  wbea  an  admiisioQ  ia  relied  upon  by  a 
party  to  •  suit  aa  agunst  hia  Opponent  it  must  be 
taken  in  its  entirety,  does  not  apply  to  pleading 
Bbojo  Bu  Kiseobbb  c.  Bibbohath  Dctt 

[W.  B.,  1864,  806 

as.  ^ ■      ■■         Pltadingi.  —  A 

statement  under  Act  VIII  of  16&S  isnotinthenatuie 
of  confeaoon  and  avoidance  as  In  English  pleading, 
where  tho  cmfesnon  i*  considered  u  an  admlfinn  oC 
the  party,  and  tbe  avoidance  has  to  be  proved.  !Ae 
statemoit  of  one  party,  if  used  aa  eridence  i^nunat 
him  by  the  other,  mnat  be  taken  altogether,  ana  nrt 
m  part.    Pbobhoo  Doss  e.  Suborath  Box 

£W.  B^  1864,  Aot  Z,  27 
SooLTAir  All «.  CniiTS  Bibbb     .    9  V.  Bi.,  180 

94.  QasUfled  statement— TTnt- 

ten  ilale™rii-—Pfr  MACFUBBfOlf,  J. — The  oinnion 
of  the  Fall  Bench  in  Pnlin  BeAaret  Seti  v.  TFation, 
9  W.  S.,  SO,  waa  that,  if  a  party  makes  a  qnalifled 
itatemeotj  that  statement  CMUot  be  used  agamst  lira 
apart  froiD  the  qnaliflcattcn  g  not  that,  if  a  man  makea 
a  sertN  of  Isdepsodent  unqnaTilled  statvmoitst  tbow 
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UIOKST  Of  C^9BS. 


(    132    ) 


ADHISSION— rntft'Howf. 

1.  ADHISSIOKS  IN  &TATKHENT8  AKD 
PLEADINGS— c(m<t'fiii«i. 

■tatenaiti  cannot  bo  used  aguDst  him.  That  caw  goes 
110  fortbcr  tlian  to  l&y  down  that  aa  unfair  u«e  is  not 
to  be  inade  of  a  man's  written  statement,  by  trying  t;i 
convert  into  an  adnltsrian  by  him  that  which  he  never 
intended     to    be    aii    admismun.       BAlEAHTurATli 

SOOXAK  r.  CUANUHAXOIUH  CaOWUHBT 

[1  a  I..  &,  A.  C.,  138 :  10  W.  B.,  180 
Sie  FnUK  BtiuiujE  Sks  r.  Watiok 

[B.  jj.  B.,  Sup.  Vol,  eoi 

9  W.  B.,  190 

Au  r.  Cha^D  BiuUK       .  9  W.  &,  180 


SB.  Admlsalon  In    pleading  — 

l}eteripti<in  of  plaintiff'.— In  a,n  action  of  coutract 
br^nght  by  the  nsaii^iee  nf  a  bankrupt  ^piinat  a 
debb^,  the  defonilant  pleaded  ttiat  he  had  mt  cun- 
tractod  "in  the  n^nner  the  plaintiff  assignee  as 
atine^d  stated."  Seld  tliat  the  form  of  plea  was 
iiot  an  admiiwiun  nf  the  plaintiff's  title  as  oaiigiiec, 
but  was  only  nsrd  in  reference  to  the  descriptitin  the 
plldntifl  had  given  of  himself  in  the  declaration. 
Clabk  v.  Bouflall  Huluck  aid  Ct-iXi.  r.< 
DooBCAUoi'BY  DoasEK  a  Uoore's  I.  A.,  398 


sa- 


il! a  mit  for  conSnnatiou  of  ii,:Hieariau  of,  and  decla- 
ration of  title  to,  laud  alleged  to  bavo  been  pnr- 
chaaed  at  a  private  sale  fr^m  the  wife  {ii  S)  et 
a  judgmeot-debtor  who  had  e<nno  into  (loBsessi'in  i 
uf  the  land  by  gift  from  her  husband,  defendants 
claimed  to  be  houd  Jldt  purchawrs  from  ib'  H,  tii 
wbcm,  they  alleeed,  the  property  really  belonged,  and 
who  had  been  ul  aloog  in  luswanwi.  The  snbataucc 
cf  the  defence  was  that,  "  even  grantiiig  that  any 
lucb  papen  "  (as  a  hibbah  and  a  deed  of  sale)  '■  wen 
wHttoi  between  the  parties,  this  can  avul  the  plain- 
tiff nothing,  as  the  deeds  were  fraodnlent."  Held 
that  there  was  no  such  admiaaion  on  the  part  of  the 
defsndanls  as  shifted  the  bnrdcn  of  proof  npoii  them- 
sclreo.  Bdoibu  Chdndbs  Padl  r.  HADHAiiATit 
Seik UW.  B.,  828 

87. Agreement     admitted     in 

pleading.— Whore,  in  a  suit  for  speeiflc  performance 
of  an  agreement,  the  defendant  admitted  in  his 
written  statement  the  terms  of  the  agreement  ftnd  its 
excontion, — Seld  that  the  plaintiff  was  not  called 
npaa  to  piOTe  the  execution  of  the  agreement  or  to 
pnt  it  in  evidence.  BcHoxji  Cubsbiji  Pantbasi 
t.  HcBDHiui  Kdveui     ,    L  Ii.  &,  6  Bom.,  148 

38. Admission  of  title  In  plead- 
ing—S«i( /or  po»H«*ioa  o/  laad—Plta  of  Umiia- 
ftoB.— The  cireutitstaucc  that  the  defendant  has  b 
his  written  aumer  set  up  a  drfeoco  merely  of  the 
statute  of  liinicationi  in  a  suit  for  the  possession  of  land 
doe*  not  constitute  an  admission  of  the  titlo  of  tlie 
plaintiff  so  as  to  dispense  with  the  obligatian  on  the 
^alntifl  to  prove  his  title.  Soosatuit  Saha  e, 
Suuor  Sau        ....  Kanb,  MS 


AJiUmBlON-contiMad. 

1.  ADMISSIONS  IN  STATBHENT3  AND 
PLEADIKOS—coiafMiMf. 

39.  — —  AdroiHlon  in  writtenstate- 

ment  of  defendant.— Wlien  a  defendant  admit* 
any  one  hct  contiuned  in  the  written  statement  of 
the  plaintiSi  and  thereby  eieludea  independent  eri- 
dFuce  thereof,  he  is  not  entitled  to  say  tint  the  pl^n- 
tiff  has  relied  on  his  statement  as  evidence,  and  that 
he  (defendant)  is  in  eraisequonce  in  a  position  to 
claim  that  the  whole  of  it  may  be  read  as  evidence  in 
his  Gwn  favour.    Shubiubai  Holuh  r.  Dsciroo 

[Ifl  W.  B.,  SST 
80; Admisaion  in  inltten  atste- 


fcudant  under  a  deed  of  sale  dated  23rd  Jnne  ISSG. 
In  a  suit  to  lecover  possesuon  of  the  house,  the  de- 
fendant pleaded  that  the  sale-deed  uas  invalid  for  want 
[if  consideratinn  i—Beld  that  the  mere  admisuon  in 
the  defendant's  written  statement  ol  the  execution 
of  the  sale-deed  did  not  dispense  with  the  necea- 
sity  uf  establishing  affirmatively  the  validity  of 
the  deed,  which  was  expressly  impugned  by  the 
defendant.     Javanxal  JiTtfAL  v.  Hcxtasai 

[I.  Ii.  B.,  14  Bom.,  Bid 

81. AdmiBBion  In  verified  peti- 
tion.— An  admissiou  made  in  a  verified  petition  by 
an  intervener  in  an  Act  X  mil,  and  repeated  in  a 
veiified  plunt  filed  by  him  in  a  regular  suit,  was  held 
to  be  binding  in  a  subsequent  suit  on  the  party  who 
made  it.  Ukibh  CncmDRB  Labobei  e.  Sbaua 
Ckcki  Sasdval  .        .  16  W.  B.,  487 

82.  Admiaaion  by  not  travers- 
ing allegations.— A  defeuAuit  must  bo  taken  to 
admit  all  nmterial  allegatiuns  hi  the  plaint  which  he 
dies  nut  traverse.  Ybksath  Babaji  v.  Ovus* 
ciiAin>  EAHUiai  .1  Bom.,  86 


AHltBBSEI  BlBClC  V. 


83,  Not  traversing  allegations. 

—The  mere  fact  that  an  allegation  is  not  traversed 
does  not  relieve  a  pluutiff  f  ri.m  the  burden  of  proving 
his  case.     Hcui  Beciiab  v.  Asufbah  Bbohab 

[7  Bom.,  A.  C.,  186 
Hauikdooluh  r.  Oebva  Laix  .  17  W.  B.,  171 


84.  - 


enhancement  of  rent,  a  defendant  is  not  bonnd  to 
traverse  a  statement  made  by  the  plaintiff  in  the 
notice  uf  enhancement  aa  to  the  description  of  the 
land  in  question.  The  doctrine  of  admuwoo  by  nan* 
traverse  was  not  applicable  to  written  stateinenta  filed 
under  Act  X  of  IS^.  Shadhoo  SmiiK  r.  Baxa- 
HOOOBABA  Lall  .  0  W.  B.,  88 

86.    '  Written  statement- SirfMX 

(fafemsMf.— Where  defcsidant's  written  statement  It 
referred  tt  aa  evidence  in  plaintiff's  faToar,  the  whole 
nf  it  becomes  evidence  in  the  suit,  and  the  Court  can, 
in  iti  discretion,  attach  thereto,  at  to  any  porthn 
thereof,  i^  much  value  la  teems  ii  it  fit.    BashA 
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DtaBST  or  OASBfl. 
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'  ASUXBSIOD'— conh'minl. 

1.  ADUl^SIONS  IN  BTATEMBarrS  ABD 

PL  EADISGS— cirtrtiawd. 

86. J>Uolalmer  of  Utle—FUad- 

inyt — AimUtio*  by  one  iff  leveral  dtfeitdanU— 
Maliiiq%itkmeni — Dimlaimer  of  liiU. — B,  holdiog 
eitAtca  in  Bennl  jr  intly  with  hii  brothen  m  «d 
ondiTided  H  iadn  funil;,  died  lesTmg  a  widow,  S,  and 
three  nimiaTried  dsogbten,  B,  M,  and  N.  Oa 
b«r  hniband'i  deatli,  8  contdaned  to  reiide  with  hii 
brotberi,  »nd  wm  mpp-rted  oat  of  the  income  of  the 
joint  estate.  All  the  d&nghten  married  in  the  life- 
tiiae  of  S,  and  B  became  a  widow  withnot  havlag 
liad  a  cUld.  After  the  .Ksth  of  5,  and  in  the  Ufe- 
time  ot  M,  N  alio  became  a  childlen  wid.w. 
M  died  after  her  mr.tber,  leaving  a  son,  S  K. 
M  K,  oa  attaioing  maj  rity,  medto  rec^Tor,  with 
neene  pr  flti,  a  ^^aooa  iliare  of  the  anceriral  eetatee 
to  which  he  clumed  to  be  entitled  on  fait  m<  ther*! 
death  u  i/Ai  ot  S,  and  fnim  which  he  alleged  he 
had  been  digpotKased  by  the  rcpreeentatiTes  of  S'n 
brothen,  whom  ho  made  defendaata  in  the  anit,  joiD- 
ing  B  aad  tf  with  them  as  codefendanta.  Some 
time  after  the  inatitotion  of  the  rait,  a  petition  was 
filed  pnrp  rting  to  proceed  hm  B and  }/,  by  which 
they  admitted  that  the  pluatill  was  the  hnr  of  S, 
and  that  they  had  no  d^cnce  to  ifler.  Seld  that. 
If  being  the  heir  ol  E,  S  S  had  not,  daring  her 
lifetime,  any  right  to  any  part  of  the  eitate,  and  that 
his  pi;iition  was  not  altered  by  the  petiti  n  pnrp  .rt- 
iDg  to  proceed  fKm  B  and  If,  rach  petiti^m  not 
amoonling  to  a  conveyance  or  diaclaimer  cf  title  iu 
his  favonr.  In  the  English  Ccmmi;n  Law  Ctorla, 
•od,  ^fortiori,  in  the  Ctnrta  of  Law  in  India,  where 
.  the  pleadings  Kte  lesa  techmcal,  an  admissi  in  of  a 
fact  on  the  pleaiUnga  by  implicatiun  is  net  an  admission 
for  aay(.therpnrp':aethanthatoE  the  particolar  issae, 
and  ill  not  tantam  .ant  to  proof  of  tlu  fact.  An  ad- 
mis^n  or  even  a  oonf  ewd^;!i  of  jadgment  by  one  of 
Mveral  defendants  in  a  mit  is  no  evidence  agamst 
another  defeodaat.  Aktbiolul  Bobs  o.  Bojomu- 
xinr  UnTiB  16  B.  Ii.  B.,  10 

[98  W.  B.,  214:  L.  R,  a  I.  A.,  lis 


87. JuieriiaBOB— 

BMn^m*i'»e'i—.^dmU»ion  on  yleadiagt.^k 
phuntifl,  suing  two  defendants  JIf  and  £  for  the  p-;ss»- 
.  uon  of  oertMn  property  by  ri^ht  of  Inheritance,  admit' 
tod  in  hi*  plunt  the  right  by  inheritance  of  the  defen- 
dant U  io  %  moiety  of  the  property,  and  only  made 
him  a  defendant  became  he  .wonld  not  join  in  bring. 
log  the  sniL  Hie  clum,  however,  wae  for  the  entire 
property.  The  defendant  M  filed  a  written  state- 
ment Betting  forth  that  he  had  long  ago  willingly 
Hmgned  all  hia  rights  in  favour  of  the  ^ointifl,  and 
that  the  mit  had  be«ai  inatitnted  with  his  consent. 
Keld  that  thii  statement  was  only  an  admiuion  by 
if  of  the  plaintiff's  title,  which  could  not  be  nsed 
BB^nat  the  other  defendant  £  so  as  to  entitle  the 
pUntiff  to  a  doCTee  for  (he  entira  ntate ;  that  rince 
L  did  not  set  np  Jf  s  title  to  defeat  the  pluntift,  he 
oonld  not  be  affected  by  JTadiaeltdmeri  and  tlMt 
the  pluntjff  ooold  not  be  allowed  iu  this  snit  to  obtwn 
Jf'a  share  ai  his  repreMDtaUve,  for  that  would  be 
to  d«cre«  Um  the  share  on  a  UUt  he  ntrer  let  up. 


AXUmSSiaS-oomiimud. 

1.  ADUI86IOKS  IN  STATEVEatrra  AND 
PLGADmOS— ecnrfiaMd. 
Anirtolall  Sort  v.  BqjoneaiatU  Xittar,  IS  B,  L.  B^ 
to,  referred  to.    Laobhui  Swan  «.  Tavsiteh 

[I.  I*.  B.,  8  AIL,  886 

S8.    — — -—  XTntravened  sllegftUona— 

Suit  to  tat  aitdt  iale.—ta»  *ait  to  aet  avde  a  sale  in 
aiecntioQ  of  decree  on  the  gronnd  of  frand,— ^eU, 
applying  the  principle  that  pleadings  shonld  not  be  com- 
atrned  too  strictly,  that  the  ddendant  coold  not  ba 
hdd,  b7  ineon  of  thdr  not  having  denied  it,  to  have 
admiUied  (he  truth  of  the  plaintifF's  allegation  ai  to 
the  date  npon  which  knowledge  of  the  fraad  was 
acqaired.    Hatha  anroae,  J  onai.  Shim 

tt  L.  E.,  e  AIL,  408 

89. ' — ■ —  Admimton  by  oo-def  enduit, 

Sffeat  ot—S%a  for  ponat4io»  of  laiid.—ln  a  salt 
fur  poneanoa  of  immovable  property  br.)aght  by 
three  Hahomedan  brothers,  tieax  three  sisters  were 
impleaded  as  defendants  nndar  a.  82  of  the  Gvil 
Pr.:cedure  Code,  and  two  of  the  latter  lubeeqaently 
filed  a  written  statement  in  which,  after  stating  that 
they  were  on  good  terms  with  their  brothers,  the 
plaintiffs,  and  tlu^  the  sait  had  been  instituted  with 
their  knowledge  and  pcra^don,  they  prayed  that  Hm 
salt  might  be  deuea^  sabjeet  to  the  eooditioa  that 
'hey  wonld,  on  some  fntnre  occanon,  "settle  with 
their  own  brothers  as  to  thdr  right  and  costo."    The 


decree  for  poaseeaion,  not  only  of  thdr  own  shai^ 
bnt  also  of  the  shares  of  their  three  aistei*,  it  b^g  a 
fandamental  prapoaiti<m  connected  with  tile  adminis. 
tiatba  of  justice  Uiat  a  pUotiff  cannot  ane  tor  mora 
thui  his  own  right,  and  tiiat  no  defendant  can,  by  an 
odmiision  of  oonsent  of  this  kind,  convey  the  right 
or  delegate  the  authority  to  sne  for  more  than  his 
own  shue  in  >iroperty.  LaakMan  Singh  v.  Taiuuih, 
B  A.,  BSB,  referred  to.  Azuui.ua  KaAV  r.  Aaiuii 
AliEhait  .        .    I.  li.  B.,  7  AIL,  868 

4a  Boquoot  to  veriQ^  signature 

to  .petltioil — Svidtnee  of  ri^enetiia  made  in  peti- 
tion.— Where  a  party  asks  others  to  verify  his  sipia- 
ture  to  a  petition  or  to  identify  him  as  one  of  the 
petitioners,  it  amonnts  to  an  alle^tioa  on  hi*  party 
that  he  mode  the  stateme»ts  which  appear  in  the 
petition,  and  is  as  effective  evidence  against  the  party 
making  the  requeft  aa  if  the  petition  were  in  tact 
filed.    HoHDB  SAaoo  ti.  Cauroo  Howab 

LaiW.B^84 

41. Petition,  Statement  In— S«a 

to  let  aiida  dtedt. — Defeadant  claimed  to  hold  a 
mokarari  tennre  under  deeds  executed  by  flalntiff, 
zanundar.  The  pluntiff  denied  the  antheatidtyottha 
deeds,  and  sued  to  set  them  ande.  The  Lower  Courts 
dismissed  his  snit  as  barred  by  llmitatiaii,  on  the 
ground  that  pluntiff  had,  hi  a  petition  b^ore  the 
Collector,  admitted  that  defendant  was  mokurari- 
dai*  of  the  tenure,  and  that,  this  bdng  so,  Umitaticoi 
run  agKnst  h.m  from  ths  dato  of  the  deiedi.  Said 
that  t£e  case  shoold  have  been  tried  on  the  merits, 
a*  the  petition  was  not  a  cmclanv*  admiailon  of  the 
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L  ADUISSI0N8  IN  BTATEUENTS  ASD 
VhRAHmQa-wnclndtd. 

rtdniDM  of  the  deeda,  and  it  vm  not  right  to  lu- 
fiom  It  that  pl^^  kceir  af  thmr  eiistetiCB  ftt 
ths  tune  of  their  profeawd  date     Pbohlad  Sbs  t>. 
Bra  BiHiSDS  SiHSB       .    S  B.  Ii.  B.,  F.  C,  111 
[19  W.  B.,  e 
UHooreSl.A.,280 

S.  ADUI8SI0N8  BT,  OB  AGAINST,  THIBD 


4S. Admission,  Bfitaot  of.  against 

person  net  party  to  snit.-~Setd  that  tha  fact 
of  defeDdanta  being  alloired  to  appMi  m  co-pIsintUFa 
in  s  ledemptian  rut,  to  which  pUiatitf  wu  no  party, 
eaniiDt  be  recolTed  in  eridenca  aa  an  kdmiinon  ad- 
TWM  to  plaintifTa  inteteat ;  and  the  admiisian  made 
by  the  pl^tllFa  brother,  ^nd  "  lumberdar,"  cannot, 
merel;  on  acconnt  of  lui  being  aucb,  be  held  as  bind- 
ing ag^njt  the  plaintiff,  nnlen  it  bs  shr  wn  that  he 
wsa  inveated  by  pluntiff  vith  anfficient  antborit;  in 
that  beh«lf.    BncHA  c.  Litlbe  2  Agra,  SO 

48. Persons  wltfiout  title— SaVt 

/«r  r*d»mptie». — In  »  rait  for  ledeioption  the  ad- 
ndanoD  of  s  penon  hftTing  no  title  to  the  eatate  in 
qoMtion  tn  the  nil  i*  not  s&dMible  againat  tlie  mort* 
gsgor.  Hdthba  Diss  «.  Hasb  Saas 

[S  K.  W.,  SOT 

44,  .  Ouardlan.  Admission  by— 

Fr*mo*i  ttviuaclioiu. — Althongh  a  guardian  of  two 
minora  mav  have  power  to  manage  or  to  make  a 
partitiim  of  the  eatate,  he  baa  no  anthority  to  bind 
the  estate  of  either  of  hia  wards  by  admitdon  of 
preTions  trsnaactiona.  8ubiti  Hookhi  Kokvas  v. 
BsAow^n  EoHWAJt .  10  O.  Ik  B.,  877 

4B. Admission  by  exi-oators.- 

The  adndaaioii*  of  the  execntora  of  a  dcnor  are  treated 
aa  the  admiaaiona  of  the  donor.  Dwibeivatk 
Bon  «.  CumtDxa  Cetbit  UooxbBibb 

ClW.B.,88e 

4&  The  admlsiion  of 

one  ezeentor  to  a  win  wonld  not  tiind  aorther,  net 
would  the  admlgdona  ot'parttea  other  than  the  exeen- 
tOf  bind  the  estate.  Cb0Sdbb  Eakt  Mims  v. 
Bauasaih  Dki  SiBEiB  .    8  W.  B.,  68 

47. —    Admission    Ijy  agent.— An 

agents  admiaaion  that  be  pnrcbaaed  aa  an  ^ant  ia 
•Tidmce  af^n«t  hia  lieira  that  the  pnichue  waa 


■     48. Admission  by   husband^ 

AdmiitioiKif  j'oiai  eiaraeter  qf  propartif.—Aa  ad- 
iniMion  by  Ow  widow's  hnihand  that  the  lease  was 
tile  j^nt  prnperty  of  himsdf  andthepltdntiff,thon|;h 
not  tn  Mtoppi^I,  was  lield  to  be  g^rd  evidpnee  to  be 
Mbatted  1^  the  widow.  Sbbbtatb  Nao  UoinoxoAB 
a,  HoHKomiisB  DoBBBB  6  W.  B,,  86 

40. AdmlssiotM  of  vakU— Cn"- 

wtiual  COM. — Admiaaions  made  by  a  vakil  ean>i"t  bind 
Ua  cUoit  In  a  criminal  ease.  Qusbh  e,  KiMK 
...    nW.B,Cr,49 


ADVJBBlOJX—eonliuMtd. 

2.  ADMISSIONS  BT,  OB  AGAINST,  THIBD 
FEBSONS— eDnftmuxI. 

BO.  Admission  by  pleader    on 

behalf  of  olient;— Admission  made  in  a  statement 
in  a  case  by  a  pleader  on  behalf  of  bis  client  after 
fnll  cooaideiation  and  constiltation  ia  admlaaible  aa 
evideDce  againat  that  cKent  in  another  case  in  which 
be  is  a  party,  Cohabdttbr  v.  FABBBanArrB  Pam^ 
BAT 16  W.  B.,  ISB 

6L Admission  of  pleiKler  re- 
corded in  jndgment.— The  rale  of  law  ia  that  a 
jndfjment  deliberately  recording  the  admiadon  of  a 
pleader  muat  be  taken  as  correct,  unless  it  la  oontra- 
dicted  by  an  affidavit  or  the  Jadge*!  own  admission 
that  the  record  lie  made  wu  wrou);.  Hctb  Dtal 
Snan  r.  Hrbba  Luj.         ,        .    16  W.  B.,  107 

52.  - — _ .  Admission  by  owner  after 

sals  of  property,— An  admlad'^n  labsranently 
made  by  a  debtw  whose  property  has  been  sold  ia  not 
evidence  against  the  purchaser  of  the  property. 
Ehbhuveubib  Chowdhbabi  r.  QsooBOBirirnBB 
HojOOitDAB        ....    8W.  R,  S38 

68.  Admission   by  Jndgment- 

debtor — FarcAattr.—A  porchaser  in  oxecnti-m  of  a 
decree  of  ft  Civil  or  Bevenne  Court  is  not  botmd  by  any 
admission  made  by  his  eiecntion-detitor.  nor  ordinarily 
by  a  decree  against  anch  person.  Binrao  Horns 
Dbbia  0.  Baj  Goouab  Bbbbi        .    6  W,  B.,  1Q7 

Ihbii  Koobk  c.  Lalla  Db3ib  Pibbhad  Sniav 
[18  W.  B,  200 

M.  —  Admiaslou  by  mortgagor— 

S»it  by  purekaitr  for  eancellalion  of  atcturari 
looM. — Suit  by  a  pnichasec  fmm  a  moiV*gee  against 
a  dnrmrikiuaridar  for  the  cancellation  of  his  moknnrl 
lease  granted  irithont  anthoHty  by  the  mor^agor. 
In  a  fr^nner  suit  bmnght  by  the  mor^ee  for  pec 
aesaiio  the  mirtfragor  admitted  the  mortjtage.  Seld 
tiiat,  alth  ogh  that  admSaa1-<a  was  conclnaire  aa  be- 
tween the  m-rtgattrr  and  the  mortgagM,  the  c^llad- 
ing  partiea.  yet  that  in  the  present  case,  brin^t  to 
av>-id  the  defendant's  title  on  the  strength  of  an 
all^ted  collusire  mortgage,  it  waa  quite  competent 
tnhimto  contest  ita  hondfldt  nature.  DoninrjOT 
Dby  v.  DwABKASAxa  Sksb  6  W.  B.,  380 

56, Admission  by  lambardor — 

Sianatiira  in  patmttri't  diarii  at  l%mhtrdar.Stli 
that  the  plaintUr,  being  an  Immediate  rererainDer, 
might  maintun  hia  anit,  and  that  Ms  contributing 
his  share  of  profit  and  putting  his  rignature  In  the 
patwari's  diary  aa  lumberdar  wse  not  an  a±ni*ai'in 
cf  defendant's  Ijtie  ■•  porchaser.  Nvns  Kibhobs 
IT.  NuTHoo  Bam  .        ...    1  Agra,  SS8 

Bfl. Admission  by  holrs-^'/mff- 

tinn  at  tn  TKJinquii\me»t  nf  litln.—Ta  a  anit  by 
the  grandchildrm  of  t)ie  deenued  dan(rbter  of  h  mem- 
ber of  a  i-int  Hindu  fiwnily.  who,  th-ngh  not  en- 
Utlfd  to  hii  pr-perty  aa  bia  hrira,  had  been  long  in 
p  ascMi-n,  thp  nirvivlng  d^nithtPr,  In  wh'-m,  accord. 
Infi  f>  Hindu  law.  hir  fither'a  Intprest  w"nld  now  be 
legally  vpsled,  admitted  by  a  petition  MtJ  h  this 
rait  that  by  her  gift  or  nlinqniahment  pUntiA  bad 
a  title  to  her  father'a  share.  The  admiaaion  waa 
held  to  be  erldaDcs  that  nch  title  existed  anterior  to 
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the  eommencpment  of  the  init.  Oour  LuJi  BnOH 
V.  MosBBH  If  ABAiN  Ohobb  .        .  14  W,  B.,  484 

B7. Admission  by  lamiiLdar  of 

moknixarl  right.^  Where  ten&nts  saed  for  & 
decUmtioD  that  their  huldinf;  was  mohiirul  at  a 
given  rent,  Knd  the  surbDrakax  of  their  zamindkr  ad- 
mitted their  right  on  behalf  of  the  zamindaT,  who 
himself  filed  a  petition  ccrroborating  hla  mrbarakar's 
ltat«ment,  it  waa  held  that  tbeM  adnnBainni  would 
bind  anj  sQbseqneiit  umindar  not  brinj;  an  auction* 
poTcbaser  at  a  sale  t<,i  arrears  of  Qovemment  revenue. 
Watsov  k  Co.  r.  NoBiK  Hobun  Bash 

[10W.E.,7a 

B8.  Admission  by  aaoUon-inir- 

ohsser— ^iimi>iio»  of  title  iadirtetly.—Whtm  an 
ftQctian-pntchasei  in  a  proceeding  before  the  Collec- 
tor for  the  purpose  of  chai^ng  an  estate  witbetands 
a  ciunt  to  a  moknrari  tennre  advanced  by  a  tenant, 
but  doe*  not  otherwise  snbscqticntl;  legally  qiicatioii 
the  tenant's  title,  the  preaamption  arises  that  that 
title  has  been  allowed  by  the  anction-parchuer. 
CHOOim  Uabtooh  e.  Chatoo  Uabtooh 

[2B  W.  H.,  281 

CO.  Admission  of  lessor— leMoc 

a»d  latMt. — The  admisiioii  of  a  lessor  does  not  hind 
a  lessee  in  cert^n  oasci  in  which  a  loud  fide  act 
might  have  bonnd.  SirrBOOOHrx  Diitt  r.  Bbojo- 
ooru  Ohobb  .        .  S  W.  H.,  143 

60. AdmiBsloc  of  tenancy — ^ct- 

dtiic»  of  ttnnitcg. — A  inere  admission  by  the  defen- 
dant of  pIuntifF  having  pnrchaged  a  inte  is  insufficient 
to  prove  that  he  ever  was  defendant's  tenant. 
Bakur  An  Chowbhrt  r.  AunKtrn  Au 

[6  W.  B.,  166 

flL Admission  by  raiyat-^ri- 

de»ee  of  rate  of  rent—S'imilar  lenurei.  -An  admln- 
uon  by  ono  raiynt  as  ic  the  rato  of  rent  at  which  he 
hold)  is  not  evidence  topnive  the  rate  at  which  snath  cr 

holdf.      IfUBBOHCKBI  MOHATO  o,  NABAiyRK  DoBBEK 

[1  Ind.  Jiir.,0.  8.,  S;!*'.!!.,  F,  B.,  28 
69.  Admisalon  of  rate  of  rent- 
In  a  foit  for  arrears  of  rent  at  enhanced  rates,  if 
pluntifl  asks  for  ratts  admitted  by  defendant,  he 
mnst  abide  by  those  intended  to  be  admitted ;  and  if 
he  denre  to  take  advantage  of  the  flndiog  of  th& 
Lower  Court,  he  must  submit  to  the  whole  finding 
taken  altogether.  Soobrnskonatb  Bot  r.  Bsiars 
Mditdul  14  W.  R.  462 

88.  Betum  of  amomit  of  rent 

msde  to  OoUeetor —Rate  of  rent.  Evidence  qf.— 
A  retnm  made  to  a  Collector  by  an  occupant  rf  land 
stating  the  amonnt  of  the  rent  is  an  admierion  as  to 
the  amount  of  rent  binding  upon  the  occnpant  and 
all  who  claim  under  him.  Ajush  Bboasbs  Sisan 
v-BakBdyTiwabi  ISW.  R.,  106 

84.    Bate  of  rent.  Evidence  of— 

Pntmaptianfrom  conduct  of  drfendant  in  not  rail- 
ins  otl3ietion.~ln  a  suit  for  a  kabnliat  at  enhanced 
rates  after  notice  under  s.  13,  Act  X  of  1869,  where 
ttie  defen^antt  stood  by  and,  though  nMug  a  good 
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2.  ADMISSIONS  BY,  OE  AGAINST,  THIBD 

VEB.SOiiS-i«mcli>ded. 
many  objections  on  ether  paints,  raised  no  question  aa 
to  rates,  tlieir  conduct  and  pleadings  were  b^to 
afford  a  fau-  presumption  of  tha  admissiini  of  the 
plaintiffs  claim  as  to  the  ratts  sned  ftr.  Thakoob 
DCTTT  SlSO-H  T.  GOPAt  SlSOH  14  T^.  B.   4 

66.  — ■ ~  Consideration  tOt  sale— Svif 

for  prei«mption.--1\te  mere  admission  of  the  vendor 
that  an  old  debt  rf  fiSO  mentir.ncd  in  the  sale  deed 
formed  part  of  the  con«ideration  ia  not  conclusive 
evidence  of  the  allegation  as  ag^nst  [«rtics  rhuming 
a  right  of  presamption.    Pbeba  o.  Shiubho 

[3A«ra,848 


i.  MISCELLANEOnS  CASK. 


66.-- 


Verbal  admiBsions  as  to  sum 
due  by  defendant— It  is  a  very  dangerous  thing 
for  a  Court  to  decree  in  favour  of  a  plaintiff  merely 
upon  alleged  verbal  admiiwona  by  the  defendant  of  a 
inm  dne  without  the  mnrt'  clear  and  ct^ent  proof  of 
inch  admiMioDB,  especinlly  when  the  plaintiff  shrinlie 
from  bringinff  his  accounta  into  Conrt.  Lalla  Shbo- 
PABSHAD  r.  JrOUHBHATH       ■       Ii.  B.,  10  I.  A^  74 

67.  — Admission  of  receipt  of  pur- 

chaae-monsy-  Segittration  Ad,  1S66, :  66,  cl.  3. 
—An  admission  before  a  Bcgistrar  of  the  recdpt  of 
pnrchaBe-money  attested  by  his  endorsement,  as  re- 
quired by  cl.  3,  s.  66.  Act  XX  of  18B6,  though 
evidence  of  the  strongest  and  most  reliable  d«cription, 
onght  net  to  be  treated  as  ccnrinsive.  In  the  face 
of  an ch  admission,  however,  the  party  seeking  to  get 
nut  of  its  effects  must  make  out  his  case  by  very 
clear  evidenpc.  Mahomed  Hanrr?  Mrajbb  r. 
Mo/ruiiAM      .        .        ,        ,    lew.  R.,  S80 

88.  — — - —  Admission  in  a  mortgage 
aa  to  amount  of  land  excepted  from  ita 
operation.- Dvhiilter  land  within  tiie  limits  of  a 
revenue-paying  nnurjili,  which  had  boon  mortgaged 
by  the  defeiida.iits  to  a  predecessrjr  in  title  of  the 
plaintiff,  was  oicmpted  from  the  m';rtgag6,  the  dee<l 
specifying  the  number  of  bighas  making  the  arc*  of 
the  debutter.  Against  a  plaintiff,  who  made  title 
to  the  mortgaged  moniah  and  claimed  pcsaession  of 
all  of  it  that  Md  passed  hy  the  mortgnge,  the  tnort- 
gi^ors  set  up  that  there  wss  more  debutter  in  the 
mouiah  than  the  deed  bad  specified,  the  intention  of 
the  parties  to  the  deed  having  been  to  exempt  what- 
ever debutter  there  actually  vaa-.-Beld  that  the 
statement  in  the  deed  as  to  the  quantity  of  the 
debutter  was  a  deliberate  admiaHon,  impcmng  upon 
the  mortgagors  who  had  made  it  the  burden  of  prov- 
ing that  it  waa  untrue,  or  that  they  were  not  bound 
hy  it ;  also  that  the  Subordinate  .Indge'a  finding  that 
the  defendanta  hod  not  given  proof  aulficiont  tn  dis- 
cbargo  tliemsclvc"  of  this,  was  cnrrfct.  Jarao 
KCMAHI  T.  l-AtO^fMONI    .  L  II.'^,  18    CbIo.,   224 

[L.  a.,  17  I,  A.,  146 

89. —  False  statement  as  to  share 

being    aeparate— Jot»(   family- -Mitrepret/nta- 
(inn.— In  asoithy.a  member  of  a  joint  fikmily  to 
if  certain    property    alleged   to 
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t.  mSCELLAKEOim  CiSK&~Mnti*ae4. 
bdong  to  tlie  joint  ettot^  but  which  bad  been  par- 
cbued  by  ths  defcndtiit  at  »  lale  in  eiecntloa  of  » 
decne  ptmed  agumt  the  eat«tc  of  S,  one  of  the 
monhen  of  the  family,  for  hia  Kperate  debt,  the 
defendant  alleged,  aa  ihowing  the  property  ml  the 
•rparttte  propeHj  of  S,  that,  on  one  oocaikm,  whra 
£  B,  tha  hnrta,  and  a  third  mnnber  nf  the  hniil;, 
otaied  Into  a  aecnrity  bond  vith  the  Collector, 
whereby  S  pledged  the  property  in  (nit,  and  the 
two  othen  ple^^  other  propertiei,  each  of  them 
dcKribed  the  pveperty  pledged  by  him  ai  beii%  in  bla 
poveMfca  "without  the  right  of  any  co-«h»rer«." 
BtU  fiiat  the  n^arepreeenbttion  aa  to  hii  Kparate 
ownerthip  made  by  ^  in  the  aecarity  bond  given  to 
flia  Cbn«eteT  could  not  be  regarded  in  the  preaent 
"   ■'  "  "  *~  '  "c  inconiiatoit  with  the 


tion.  BooDB  Sdcsh  Dboo]>obu  r.  Qdnssh  Cnrn- 
snan  la  B,  I..  B.,  F.  O,  317 :  19  W.  B^  866 
-  Talse  fltatoment   by  dedlBa- 


b  la  fcwtd  to  tw  nntme,  nnleai  H  tie  akow: 

&e  atatna  of  tiie  phdntit  had  been  aAected,  or  that 

be   bad   been   mialed  t>y    aach   lUtement.      Oxibh 

Chufdmb  OHon  e.  IB8AB  CamrrBB  Mooebuh 

P  a  L.  B..  A.  O,  887 :  19  W.  B.,  896 

7L  Kittsation  of  eflbct  of  ad- 

mlMkni — Skewiag  >atitrv  ef  trantaetion  tchen 
■HiJs.^Wbere  a  defoidant  aeek*  to  make  uae  of 
AUementa  «Uch  have  been  pnt  in  evidence  and  to 
treat  them  aa  admintona  by  the  plaintiff  who  pnt 
than  in,  it  ia  competmt  for  the  pluntiff  to  aliow  the 
real  nature  of  the  tranbiction  to  wbicii  they  relate 
tmd  to  get  rid  of  the  effect  of  the  apparent  admia- 
aiom.  LOTinoonsBA  r.  Goor  Smrs  Dabs. 
pRooi  BasK  t.  QooB  Srsrx  Dabb  18  W.  B.,  486 


78.  - 


Skoiein^  ttal  aa- 

lurt  aftra»iaetimt.~A  party  dimming  under  anoth<T 
who  haa  made  admiuloni  aa  to  a  tranaaction  to  which 
that  otbw  waa  a  puty,  ii  at  lilterty  to  allege  and 
prare  tiat  the  admiaiiiina  were  made  with  a  ^udn* 
lent  pnrpoae  and  wot  n<A  true,  and  to  ahow  the  real 
mtura  of  the  tranaaetion.  BRiavArH  Rot  e. 
Bnsoo  Babhuixe  Dbbia    .        .    90  W.  R.,  118 

78.  ZSisot    of    admluloiis  not 

•Otod  on — Admittiont  by  perion  teho  aftencardi 
adopt*  (tnotier. — A  party  ia  not  oonclnded  by  Ma 
own  icprta«otaflona  nnleaa  they  Imve  been  acted  npon 
by  the  nppndte  paity.  If  treated  merely  aa  adn)i» 
noBa  not  Kted  npon,  it  may  be  ahown  by  the  party 
who  made  than  that  they  were  not  troe.  <i»are— 
What  fa  the  effect  of  admiaaiona  made  by  a  penon 
who  labaeqiiently  adopt*  another  in  hln^g  the  pei^ 
•m  adopted  f  Bbmihsbo  Coovak  Bot  Chowshxt 
V.  Ckubmaii  o>  TBS  Dacca  HuncrpAiiirr 

[90  W.  B,  B88 

74  AdmiMion  not  anted  on— 

Ht*U%o*  oppoied  to  adminio»r 
)Mt  comJudre,     It  ia  ao  only  in 


certain  CMaei, — t.g. 


AI>HI88I01!T-nwc!i(rfe<f. 

S.  UI6CELLA1TB0US  CASES— coacladed. 
where  it  haa  been  acted  npon  by  the  party  to  whom 
it  waa  made.  Thn*  a  Btatement  made  in  a  formo' 
anit,  in  which  the  Court,  ao  far  fnim  acting  npon  it, 
paaaed  a  decree  oppcsed  to  it,  cannot  be  treated  aa 
cooclnnTe.  An  adiniaBion  made  by  dcf  cndanti'  ancea- 
tciF  may  be  evidence  of  aome  weig^  that  may  be  naed 
»gaintt  them  \  bnt  it  ia  only  evidence  upcn  which  the 
Court  which  ia  trying  the  luit  may  act  cr  net  accord- 
ing aa  it  conndera  it  onglit  to  have  effect  given  to  jt. 
Jahax  Chowsbrt  e.  Doolax  Cbowsbbt 

[18  W.  B.,  847 

ADOPTIOIT. 

Se»  Ciaan  vvssr   HniDi'   Lav— AiK>r- 

TIOK. 

See  Camb  {htdik  Hihdc  Law— Ccbtou 

— Adottiojt. 
S*e  Cab»b  vhsbb  Hramt  Law — Will — 

COKBTnUCTIOV. 

Ste  Malabar  LAW_Ai>omoii. 

[L  Ih  B^  16  Had.,  e 
5m  Malabar  Law— Cdvtox. 

[L  I..  B.,  18  Had.,  908 

■ Suit  to  aet  aalde- 

SmCabbb  imsiR  Dbclaratobt  Dbobh, 

Suit  tor— Aboptiosb. 
Ste  Cameb  riTDiB  LiviTATioir  Act,  1877, 
ARTS,  US,  119  (1S71,  IBS.  129:  1S69, 

s.  1, 01.  is;. 
Sft  VALFATioir  <w  Stnr— SniTB. 

[L  Ii.  B.,  16  AIL,  878 

ABOFTIVE  FABSNTB, 

.Sm  Hiwbo  Law— GiTABPiAH- Bi8ht  at 
OcABsiAnsniP    .    L  Ii.  R,  8  Bom,,  1 

AJijnjtsa.Y. 

Srt  Abatkbkni  ot  Frobrcctioh 

[4  Kad.,  Ap.,  66 

Stt  Cabbb  uitdbr  Divobob  Act. 

Stt  UAnrTRHAj'OB,  Orois  oi   CsnonAr 

Court  ah  to  .    L  Ii.  B.,  17  KmI.  980 

[L  L.  B.,  SO  ICad.,  470 

Intent  to  o 


of  partner  with  wlfb  of  oo-part- 

ner. 

Set  PXRTBBBBHIP— DWBOLCTIOB  01  PABT- 

jiRBBHir  6  B.  Ii.  B.,  108 

L Inatltatton     of    proooedlng 

by  hnaband— Crimtiuil  Prottditrt  Code,  t872,  ; 
479.— QH<efw~Ia  the  fcrmal  aaaent  of  a  hnaband  to 
a  charge  of  aduHery,  added  at  the  end  of  hi*  d^^ 
tioa.  a  proper  compliance  with  a.  478,  Act  X  of 
1873 1    Quwa  r.  LooKT  Nabaik  NAooRr 

^  [94  W.  B.,  Cr.,  19 
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DIflBST  OP  CASKS. 


A  DULTEB Y— cMfiMWI- 
S.  — . Apptaring  at  nil' 

1t6U  for  prosecntiBH  in  eatiofrapS' — ffwM  accnwd 
by  J)  and  F,  ftl1(f;ed  to  lie  Ifi  wif«,  of  r&plno; 
P,  uid  wM  iKimmitted  for  trial  cluir)^  in  the  alter* 
talAia  with  rape  or  sdalter;.  SeH  that,  ai  no 
complaint  had  over  hecn  actntll;  inititnted  by  H 
kgiJnrtffor  tha  offence  of  adulter;,  ■■  contemplated 
by  B.  ifft  of  Act  X  of  1873  (Criminal  Procedure 
Code),  the  circnmat&nce  of  i/B  appearing  ai  a  nit- 
nesB  for  the  proiecntion  for  the  offence  of  rape  not 
amonnting  to  the  inititatlon  of  a  complaint  vrithin 
tba  meaning  of  that  lection,  fa  conTictim  for 
adultery  mtut  be  qnaihed,    Birbisb  e.  Kalub 

[L  I..  B^  6  Aa,  383 

8^  Proof  of  m&niage— C:)ar^<  of 

aduUtrg. — Before  a  pereon  charged  with  adultery 
can  be  conTicted.   itrlct   proof  of  the  marriage  ij 

"7.    QuEEir  0.  Skith 

[llnd.  Jur.,ir.  8^8:  4W.B^Cr.,31 
SoBBAti  V.  Juirau    .  a  C  W.  N.,  246 


-   Evidence    Act,  • 


BO.— The  proviiiona  of  a.  CO  of  the  Evidence  Act 
,  show  that  where  tnaniage  is  an  ingredient  in  an 
otCence,  ae  in  bigamy,  adultery,  and  the  enticing  of 
married  women,  the  fact  of  the  marriage  must;  bs 
■trictly  proved.  Qaeen  v.  Waxira,  S  B.  L.  S„  Ap., 
S3,  OTerroled.    Bicfbebs  t.  'Pcuxbur  8ivi}h 

CI.I1.B.,  SCalB^sed:  6O.Z1.B.,  B87 
Emfbub  v.  AfiiBED  Ale     .        18  C.  L.  B.,  125 

6. Seidrate   Aat,  1. 

BO.—E  wae  acenaed  by  D  aod  P,  allied  to  be 
jy*  wifi-,  of  raping  P,  and  m*  committed  for  trial 
chained  In  the  altematdre  with  rape  or  adultery. 
Hie  evidetice  of  marri^ie  between  D  wid  .P  connited 
of  their  etatementa  that  they  went  married  to  each 
other  and  of  a  itatement  by  E  that  P  waa  n't  wife. 
E  waa  conviet«d  on  the  chai^  of  adoltery.  Seli 
that  each  evidence,  having  regard  not  only  to  i.  GO 
of  the  Evidence  Act,  1))72,  but  to  the  principle 
that  (trict  proof  ahn^d  be  reqnired  in  all  criminal 
caaea,  waa  not  lufllcient  to  eetabliab  the  vital  incident 
to  the  cbai^e  of  adultery,  namely,  the  marital  relation 
of  D  and  P.  Empreei  v.  Pitambur  Singh,  I.  L.  S., 
B  Calc,  BSe,  craumrred  in.    EKFEBia  s.  Eaixjik 

[L  Xi.  B:,  6  AIL,  888 

6.  — — ■ — —  Marriasi    ilttff»l 

iy  Bindv  lav>—CmU>n  of  tatte— Penal  Code, 
t,  49 — Dittotntion  of  marriage  at  will  and  wtar- 
riage  (natra)  vnl\  another  man — CuHom. — A 
cuatnm  of  the  Talapada  Hali  caate  that  a  woman 
■hoDld  be  permitted  to  leave  the  hmband  to  whom  she 
hai  been  Hnt  married  and  to  contract  a  aecoud  mai^ 
riage  (naba)  with  another  man  in  the  lifetime  of  her 
flrat  husband  and  without  hli  c  naent,  ia  invalid,  ai 
being  entirely  cpp'K^  to  the  aplrit  of  the  Hindu 
law  i  and  the  n<aa  nith  whom  the  woman  ao  married, 
having  had  apsnnl  intercourae  nith  her,  and  it  bong 
found  that  he  did  n<  t  hrn'  atly  believe  that  ahe 
had  bee  me  hie  wife,  waa  gnilty  of  adoltery  under 
a.  497  of  the  Penal  Odp.  Bxa.  e.  Ktibbah  Qcma. 
Beg.  e.  Bu  Buta       S  Boniq  124,  Sod  Ed,  117 


7.- 


Marriage  contrary 


U    Simdu   laiB—Cuttim    of   ctU~r*»al    Cod*, 


ADUSJU^KT-^onHmud. 


whom  he  la  al1e(ted  to  have  committed  adultery, 
in  accordance  with  the  cuatom  of  hia  eaate.  tbe  qnm. 
tion  the  Conrt  h««  to  determine  ia  whether  or  not  the 
accnaed  honeatly  believed  at  the  tima  of  contracting 
the  natra  that  the  woman  waa  the  wife  of  another 
man.    Baa.  d.  Hhxanxst  BAiIt  .   6  BoSL,  Cr.,  17 


Custom  of  (H>W«.— Sagal  wivea,  «.*.,  widows  married 
in  accordance  with  the  cnitom  of  Sagai  prevailing 
amongat  the  Koiriea  and  other  low  caatea  at  Bebar, 
are  ao  far  the  legal  wires  of  tiieir  hnsbandi  aa  to 
jniHfy  the  pnoiabment  of  perione  committlnjr  adnltoj 
with  them,    BuaDzAic  Eoikbb  «.  B^iFSBaa 

[8  C.  lb  B.,  410 

8. Proof  of  sduItAry— $e*Mj  iV 

iereonrt»—Fretanption  of  knowledge  that  toMMs 
t(  married. — In  a  caae  of  adnltoy,  a^nal  interonirae 
mnft  be  proved ;  the  semal  inteninnne  reqnired  lot 
adnltery  bdng  the  aame  identical  thine  ai  the  aenal 
Interoonne  required  for  rapa  Hie  difference  Ues  in 
the  mode  of  pnof  i  In  rape,  no  preaompdoa  <rf  lenai 
interconife  can  be  made  ;  in  adultery,  it  can  be  IVom 
evidence  pointing  atrnngly  to  an  inference  of  gnilt 
It  ia  not  neeeanry,  therefore,  that  tliere  ahonld  be 
direct  evidence  of  an  act  of  adnltery,  nor  that  the 
aduH^ro'  ahonid  know  wbnee  wife  tbe  woman  ia,  pro- 
vided he  knew  tbe  waa  a  married  w<man.  Qmnr «, 
Hadbdb  CsinniSB  Qai  .        .  91  W.  B^  Cr,,  18 

10. —  Oondonftttoa  of  adulterr— 

Pewif  Code,  :  ^''7.— The  Appellate  Court  will  not 
nph"ld  a  eonvictlin  for  adnlte^  when  the  buaband 
baa  ahown  that  he  has  oondoned  the  offence.    Qirmr 

[Jlnd.  Jar„K.8.,8:  4W.B,Cr.,Sl 

IL  Xntioing    away    woman— 

Pewtl  Code,  ti.  4S7.  49S—¥orm  of  eonviation.— 
A  priaoner  need  unt  be  eonvicted  both  of  adaltcty  and 
enticing  away  the  w«man ;  the  fffmer  (If  there  were 
any  enticina  away)  would  include  it.  Qttekh  «, 
PocHinr  Csrrsa  .        .  8  W.  B^  Cr„  SB 


12.- 


— ■ P*aoJ  Cod*  fAei 

XLV  of  1860).  w.  *>7,  4SS~Condomaion^T\u, 
oomplainant  alleged  that  hla  Htber^-law  had  detained 
hia  wife,  and  that  with  hia  help  the  acctiaed  married 
hi*  wife,  and  dnce  then  had  kept  her  in  Ma  house. 
The  aeonaed  was  oonvict«d  nnd^  a.  408,  Fanal  Code. 
Tbe  Sesaiona  Judge  made  a  refireace  nndir  a.  48S, 
Criminal  Procedure  Cod^  to  tbe  dfect  that  the  oonvic> 
tion  nnder  s,  408,  Penal  Codei  was  bad,  fataffimcb 
aa  there  waa  no  evidence  whatever  to  Anw  that 
Ihe  petitioner  enticed  aw^  the  cmpblnanfa  wife 
&om  her  bnaband's  or  her  nther's  honae  with  btent 
to  have  illidt  intereonrae  with  her,  and  that  theta 
oonldnot  be  any  conviettnn  under  a.  407,  Penal  Code, 
aa  tbe  circnmitancea  of  the  case  warranted  the  conchi- 
don  that  the  offence,  if  any,  had  been  emdoned 
by  the  hnaband  by  hia  rmiaai'^  to  take  any  itapa 
^ee  the  last  six  or  seven  yrara  amlnat  the  accrued. 
The  High  Court  agreed  with  the  view  of  the  Seamona 
Judge.  JAintASsiK  Sbbikb  «.  Iohoeai  Hirxt 
[iaW.ir.4e8 
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mawr  or  casw. 


<  ie*  J 


ADVAiroBianvT. 

8e»  Ekoeibh  La-w    .        .  a  W.  IL,  141  , 
8»>  Pabstb       .        1. 1»  B..  2  Bom,  76  I 


Set  Cabbs  rwDBB  LmrrATioif  Aot,  1877 
ABT.  144  (1B71,   ABT.  145  ;    1859,   a.  I, 

OL.  12)— ADTEBSB  PoBSBBSlOir, 

8u  Cabbb  uiTMB  Owes  or  Pboov— Lnn- 

TATIOK  AH»  ASVBBBB  PoBSBBBIOV. 
Sm    CABEB    tnHMt  POSBBBaiON— ASTIBSB 
POBBIBBIOB. 

fiw  Cabbb  mmaB.  Tetlb — Ttru  bt  LoHa 

FoBBBBBIOir. 

ADTOCATB. 

5m  Cabbb  mrsBB  Babbibtbb. 
:$M  Casbs  vioibb  Covbbbl. 
5«  WiTHBBa— Pbbbo!'  Compbtbht  to  bb 
Wmrasa      .        .  6  B.  L.  B.,  Ap.,  23 

Admifloion  by— 

Stt    LiHiTAiioN  Act,    g.  19— Aoekow* 
useuBST  01  Dbbtb. 

[L  Ii.  B.,  18  AIL.  884 

Sntey  as  an— 

Ste  BitXE  Aot,  1879,  boh,  n,  ABT  11. 

[I.X..B^8Mad.,U 

~^  "■     — Bight    to     appear- CnmiMi 

CourU~Froiec,t,on—Pliadfr.—A.  coutnel  or 
pl«der  ii  entaJed  to  appear  (ind  art  on  behalf  of  the 
proMcutkm  m  the  Criminal  Conrt*.  Chakbi  Chasaw 
Chattbjubb  t.  Chatoba  Kekab  Qhobb 

[6  K  L.  E.,  Ap.,  70 

14  W.  »..  Or,  23 

*■  ~ Non-intervention  of  Tabeel 

or  ^**Ora^— Appeal  from  «o/i..n7.-An  .dvo- 
eate  of  theHigh  Court  may  appear  at  the  hearfas  of 
•n  app*»l  from  the  motnuil  on  the  dirret  ini ' 
of  a  client,  and  with;  ut  the  intervrati-  n  of  Tateel  or 
■ttomey  ,  Oobihd  CniJiiBBBDrTT  r.  Hrnbbt 
[14  B.  I*  a,  Ap„  13 :  34  W.  B.,  US 

eJ^^I~T~T  ■"^^?  appeal  in  Bcgiatrar-B 
Office.-An  advoeate  of  tho  Hiih  Conrt  ii  entitled 
to  appev  and  plead  on  the  Appellate  Side,  bnt 
not  tr.  fllii  Ml  appeal  in  tho  Kegirtrar-i  Office. 
But  Tasitk  Babiok  ,.  SmBBaoBSB  Dasseb 

L18W.B..60 
J.*:,"  ,,  ^B?t  to  take  InatruotionB 
dlrwtly     from     oUont-Blght     to    "aot" 

SoriA-  H^ettern  Proetacei,  u.  7,3-  Citil  Prni-edurt 
Codt,  ...  a,  36,  89.  flW.-Re*dinf[  t-ertbiT  li.  7 
«id  8  of  the  Letter,  Patent  for  the  Hi/h  G  nrt  and 
m  2.  36,  99.  and  G3S  of  the  Civil  Pr.  cSnre  C.  de^ 
adrccate  on  the  r.ll  of  the  aurt  cm.  for  the  pnr- 
pari  of  the  Cede,  ,«rf,nn  cu  behalf  of  a  mit  r  all 
the  dntiei  that  may  be  p^rfirmod  by  a  plradrr. 
•object  to  hi,  exemption  m  the  imttrr  ^if  a  vak.Iat- 
nama  and  tn  anjr  rulei  which  the  High  Court  may 
make  reganhng  him.  No  inch  rule  having  beei 
wadetn  the  contrary,  nch  an  advccate  mar  take 
mftrertwM  dirwUy  faan  afnttor.  •ndmayact" 


I  ADVOCATB-wwAuW. 
trsT  the  pnrpraei  of  the  Coda  on  behalf  of  hii  dicnti. 
Baehtawa  SiKan  v.  Sast  Lai. 

[L  L.  B.,  e  AIL.  617 

ft Prtvil*'g»  of  epeeoh— QaeitJmi 

of  the  fflttent  of  the  pririlega  of  ipeech  accorded  to 
advocatea  and  connid  coundered.  Bia.  v.  Eabei 
IfATH  Ddieab         .        .        ,8  Bora.,  Cr.,  128 

6.  An    ftdroeata    ia 

India  cannot  be  proceeded  agunit,  eivQIj  or 
criminally,  far  wordi  nttered  ia  hi*  office  u  adro- 
cate.    SiTixiTAV  o.  Noktoh 

CL  I..  B..  10  Mad.,  28 

7,  Takalatnama,  neoesaltT  tat 

— Criniiutl  ProttdiHV  Code,  1872,  i.  lfl6.~Aii  uAto- 
cate  appearinfr  in  defence  of  an  accnied  pemn  nnder 
«.  188  of  the  Crimmal  Procednre  Code,  1878,  ilvnild 
not  bo  required  to  file  a  vtkalntnuna.    Ahokhiofb 

[7  Uad.,  Ap.,  41 

a 'Blgbt  to  appear  for  prosr-OU- 

tlonln  SeBsions  Court— Anadrocate of  tbeHiffh 
Court  may  appear  on  behalf  of  the  proiecution  In  the 
Court  of  Seminni  and  cimdnct  the  proMcntlon  withint 
beinp:  apedally  empowered  by  the  Magiitrate  of  the 
diitrict  fur  the  pnrprfc.  In  ist  xattbk  ov  thb 
FBtmoir  01  avnoASHirBSixoAx 

[28  W.  B^  Cr.,  M 

0. Bight  to  Bne  on  promlHoir 

note  (ttven  for  ttica—S,eeorder'e  Act  ZXI  of 
If^eS,  I.  IS.— With  reference  to  i.  18,  Act  XII  of 
186S,  an  advocate  cannot  me  npon  a  promimry  note 
ffiTcn  by  anticipation  for  feei  not  taxed  ;  nor  can  tlie 
Conrt  in  nicli  nit  award  to  the  pUintilf  a  quantutt 
meruit  for  his  lervicei.  MAoiiBon  r.  Hah  Has  Ybt 
[7  "W.  H.,  890 

la  — SUBpenfllon    of  Advoo&te— 

Surma  CourU  Aet  VII  of  1879,  *.  B8—S9ierii,f 

in'o  cottlraal  eontrar;/  to  puHie  policy. — In  a  can 
in  which  an  adwcate  of  the  BeccTder'i  Conrt  at 
Eangoon  wai  roapended  by  the  Recorder  under  Act 
VII  of  1872,  ■.  68,  for  haviufr  entered  into  a  con> 
trart  which  was  contfwy  to  pablic  pi^licy,  the  High 
Court,  thnngh  reprobatiuB:  anch  apraeticeaiimprrper 
and  miichleTCTii,  yet  conwderedtliat  a  •erioua  warning 
wai  all  that  wa«  called  tor  under  the  circniDitancei, 
inanoucli  ai  it  appeared  that  the  advocate  in  thii 
initeace  did  that  wl^ch  wai  done  by  other  advocate*, 
even  by  peraoni  to  whom  be  migbt  furly  look  for  an 
example.      In    thb    kattbb    o>    Moons  Htooh 

OuH» 2iw,E.,ae7 

ADTOCATB  O^ESHELAL. 

8te  Partibh— Pabtbb  to  Stots— Auto, 
oati  Obhbbal     .  ■  Cor.,  68 
[1  Bom.,  Ap.,  9 
Case  oertlfled  hy— 

See   CrUTBBBION— CONTBBBIOW  TO  Poiioi 

Onictt     .       L  I..  B.,  1  Caltt,  807 
[L  Ii.  B.,  a  Bom.,  61 
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C  US  ) 


DIOBBT  OV  OASSa 


ABTOCATB  amnmAL-eoml,uhd. 

Be»  HtBOHUiT  Sajxraa  Act,  1864,  b. 
867     .        .   L  L.  R,  16  Cnlo^  388 

Stt  l^ufli        .  L  Ii.  B.,  18  Bom.,  B61 
Stuiotlou  by,  to  Buit — 

8»t  BiaET  or  Suit— Chabities. 

[LI^B.,10  2Cad.,876 

1.  Bight  to  appeal  — Sm'i  relating 

«*  cluintable  fytd-  Statute  68  Qeo.  Ill,  e.  ISC 
ttl.~Bs  the  68  Qeo.  Ill,  C*p.  1G6,  >.  Ill, 
'AdTOCkte  Geecnl  is  enticed  to  appear  and  Ttpreseut 
the  Crtnni  in  informsttoua  for  ibe  odminutrBtion 
tf  chvitaUe  tanii.  Ai^ubvet  GiXEaAii  c.  Bbosib 
[4  Moore's  I.  A.,  100 

-  S. ■  Of&oUtIng  Advocate  Oeneiwl 

—Right  to  pre-aadieaee.—Tbe  OlEi^Uting  AdvoMte 
0«nei«l  havhig  claimed  pre-ftadience,  the  claim  i-- 
qbtttioiMd  by  » toiior  member  of  the  Bar,  bnt  wai 
fcired.  aiMthat,aowntothetraa3fei-oftho(Sove 
tnent  of  Indi»  to  Her  UajMty,  the  Advocate  Oeaeni 
ot  the  Ea«t  India  Campany  vita  not  sntitled  w  inch 
to  pre-audience  in  the  Cimrta  withont  a  pateut  of 
precedeDcei  that  the  Attorney  General  and  Solicitor 
Qmeral  in  Kngland  enjoy  prtcedeoce  ai  representing 
the  SoTcre^n,  and  not  by  patent :  and  tbat  the  Advo- 
cate Ocnenl  and  Officiating  Advce«te  Qeneral  for 
Um  time  being  are  entitled  to  aimilar  pre-antiienc 
the  Attorney  General  in  England.  Adtocatb 
Qbxmkui  (OrFiouTtvo),  If  ih>  xattbb  ot  tbb 
oum  ot     .  Botu-ka,  O.  O,  924 :  A.  O.  C,  110 

AFFIDAVIT. 

Bit    EXBOimoii    ot  Dbobsb— Stay    ot 
EXBODTioii     .  L  lb  R,  IB  Bom.,  686 

— of  Boonments. 

Sm  iNSPBcnOH  op  DocrxiNTH. 

rX  I-  B„  28  Calc.,  106, 891 

L  L.  B..  16  Bom,  7 

L  L.  B.,  17  Bom.,  I — 

L  I..  B.,  le  Bom., ! 

See  ClHS  UNIIKB  pBAOTIOa  -  ClYIL  ChSM 

— Atvihatitb, 
See  pBAOiioi     CiTiL  CjisBB  -  Comnssios 

lOB  9AEI1IO  AoooinrTB. 

[I.  L.  B.,  1  Bom.,  168 
5se  pBACnoi — CiTiL  Cabxb— iHSFBDnoN 

AKB  PBODUOTIOF  01  DoOTMBSTfl. 

[L  L.  B.,  20  Cala,  687 
See  pBAOncB — CBTHnUT,  Cabeb. 

[8  Bom.,  Cr.,  126 
10  Bom.,  102 


afflzmed  bofora  Depaty  Magla- 

e. 
Set  tuja  BnniHCB  ~  QEnBBiLt.r. 

[L  L.  B.,  14  Calc  668 

Contenta  of— 

St*  CoTtxiXt~Wnnax»    ri— Luhility 
or  OmcBB*     .  I.  lb  Bq  18  Bom,  88 


AFFIBAVrr— conoladeff. 

.. _  of  oonvioted  penon  allying  for 

reviolon. 

BeeVxies  Bra>BKo>— Gbkbullt. 

[L  L.  B,  le  AIL,  900 

Bight  to  oae — 

See  CiBnoRABT,  Wait  o>. 

[10  Bom.,  109, 109  note 

— Snffioleiioy  of— 

Set  Bulb  to  seow  Cxubk. 

[8  B.  L.  B.,  Ap.,  163 
See  Bitincovs,  Sbbviob  ot. 

rLli.IL.,  la  Gala, 201 
X  Kb  B,  26  Oalo.,  101 

Contradlatory— 

See  iKJDircnoB'— IsjcHcnoH  titdbb  Cini, 
pBOoEDtTBB  Code     .  14  B^  Ii,  Xt,  862 


ATFBAT. 

See  PBSll  CoDB,  B 


[L  lb  B..  17  All.,  160 

X  I..  B.,  21  caio.,  saa 


See  BiOTina 

AXntlOA  OBDSBB  Qf  COmTCIL.  1889, 
1882,1899. 

See  JimiBiiionoH  OB  Cbihctal  Couvt— 

GBBBBAIi  JCRIBDIOTIO)', 

[X  lb  B.,  22  Bom,  64 
AGS. 

FaUa  repres«iitationa  as  to— 

See  HivoB— LiABILirrr  ob  If  in0K8  on,  Ain> 

BISHI  TO  BH7OB0B,  CoITBACTB. 

[X  lb  B.,  24  Gala,  266 
Proof  of— 


AQWSCY  BTTLBS,' 

See  GtTAEiiiiHB  iMB   Wabdb  Act,  1880. 

s.  I.  .  X  lb  B,  18  Kad,  227 

See   Tbaitbfbb  ot   Cirth  Cabb — Gbhsbat- 

Cabbb    .        .  X  lb  B.,  28  Uad,.  829 

Appeal  under— 

See  VixrATToB  at  Sitit- Apfbilb. 

[X  lb  R.,  22  Mad.,  162 

—  Agency  rule  22  of  1840  mado 

tmder  Aot  XXIV  of  1888  for  Ouijam  and 
Visa gapa tarn.— Agency  mle  No.  XXII  made  in 
1840,  under  the  powers  conferred  by  Act  IXIY  of 
1839,  it  a  valid  rule.  Masarajae  ov  Jbtfobb  v. 
PATATTAinii  .  X  lb  &,  28  Mad.,  829 

JOBISDICTIOZl' 


See    Hiaa    Covbt,    JtRUinonoB   ot— 
Uadbab,  Criiokai. 

[X  Xb  B.,  14  Mad.,  121 
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DIGIST  OF  CASES. 


AOXnT. 

Sn    CUBi    UlTDEB     BBtflAI,     EWT    AOT 

(lS6e\  1.  to. 
Set  Bbouk     .     I.  Ik  IL.  90  BoSL,  1S4 
Bm  CkVn  URDIB  ClTIL  PBO0BIHJB8  Coss, 

W«,  IK. «,  SB,  417,  48S  (18B9,  b.  1?), 

it*  CBilnnii  pBoosDirBB   Cobb,   1881 

».  «  (ISn  ■■  901  .  SS  W.  B.,  Or-  60 

[X  lb  iL.  4  csio,  eos 

A«  BvmxD  im  Wm. 

[L I^  B,  4  Oalc,  140 
8m  tnntmtai  at  Docintnm. 

[Ll'.B.,a6  0ata,SM 

»M    UAKtnaDAx    Law— PM.MPM(ai_ 

Cniiraviu   .        .  W.  B^18B4,8ie 

(L  X..  IL,  1 AJL,  611 

I- Lm  7  AIL,  41 

Ata  Oital  Aoi,  I.  B. 

CI- lb  B,  U  Bom^  486 
«•«  Clin  roxxB  PBnraiCAi,  iHB  Aesxi. 
A*  BntKoti,  anrnn  or. 

[!•  Ii.  B.,  4  Bom.,  416 

I.  Ih  B.,  e  Bom.,  100 

8  Bom.,  O.  C,  lU 

.     7  Bom.,  O.  d,  07 

17  W.  B«  88 

L  I,.  B.,  e  CalOSS 

AsknowlMlgiiMnt  of  dabt  br— 

A*  Cuu  uKsn  Lnmifnm  aot,  18T7, 
i.  U— AoKXowLnMUcm  oi  sbbh, 

A^iu>wl«dsiaeiit  of  tltls  by— 

S«  LnnriTioir  Act,    1877,  ■.    19 -Ac-" 
nomjEDSKnT  (w  oxAn  KiaBn. 

[I.  I>.  B.,  8  Bom..  00 
I- X*  B.,  1  All..  648 

AnUkority  of— 

S*e  Cun  trsMs  PxiitDt»i£  its  Awmt— 
Avtbdrut  or  A««rr. 

—  df  CompMiy. 

*»  toooia.T*i  Aot  (II  o*  1886). 

[tX.,B..8SBoiiL,S88 


-  of  Oonrt  of  WwdB,  Suit  agjdnit— 

*M  Oroi  liBD  itcvxrvi  Act,  m,  17b, 

IW  .  l.I^taBCalo.,788 

of  Torelgn  SoTereign. 

mie  Mm  ho,  .MTcuing  w,  tart  ,t6.  ^^  ,„^;;^ 


jnriadlctiiHi  which  conld  be  exerciMd  nndei  thtt  hw 

SiSHlUK  BIN  VsTKUl  V.  BabIBHIT  BUT  SiYAJI 

^  Bom..  06 

of  OovemoT  of  Madras, 

See  BsTigioir— Civil  Cams. 

[L  Ii.  B.,  16  Uad.,  220 

SeeT^unrRH  ot  Citil  Cabb— Gihsbai. 

ClBBS  .        .    I  L.  B,  SS  Mad.,  820 

— — AgsiLQ7  of  Osnjam  and  VissEa- 

Cow*-,  ^rt  r  J^/r  0/  m9j.--nnemt  t^  tS 

uoTflTDor  at  Vii«g«,pat»m  hsi  juriDdiction  over  »11 
•nita  of  a  ciTil  nature  driring  in  tha  Aeeney,  Tlie 
rule  HgBTdmg;  the  inAtitntion  of  niita  of  a  leewr 
^^7.  ^*^""  *^°  *^*^  '"  'Jie  KvieiMial 
AiMrteot  e  Conrt  i^  like  the  enalogon.  role  oont*iQ«l 
m  ■.  16  of  the  Code  of  Civil  Procedn  re,  one  of 
procednre,  and  not  of  jnriidiofion.  Where,  therefore, 
a  BQit  which  might  have  been  InMdtoted  in  the  Comt 
1  '«  ?"l!''^i  A»irtant  wae  brought  in  the 
Agenf.  Conrt-ifeW  that  the  Agent  had  inrWic 
Bon  to  enfert^  It  jfidki  Lai  v.  Uath.^  ffo««a, 
i> i" .^■' r ^"'i^-  «<«"•  JK'-rf"; '■  iToW  Jfoio. 
MMll^k.l  L  S  17  CaU.,  IBS,  Krieh^ami  t. 
iro«oia*aia.,  7.  £.  ii,,  M  Jfarf.,  J8S,»nd  AuovHitM 
w.  Medtjf/Mt,  I.  Z.  B,  15  Mad.,  341.  iSlhwi-d. 
Velagudam  ».  Ar,u^t,alan,  I.  L.  E..  IS  Mad., 
»s>  conridtfed,  Qoouohaitdba  PAMTAiKUDn  o. 
riKBAiu  Dbo  .  L  L.  B.,  88  Mud.,  867 
of  KanagCT  of  railway. 

See  Bailvatb  Act,  1890,  s.  77. 

[L  K  B..  84  Oala,  806 
ctfStrdnvinDafehan. 

A«  PmnoKa  Act,  b.  4 

[I.  Xi.  B.,  17  Bom.,  894 


Set  Caisb  vnn  Cobmubbatioit. 

See  CAbbb   ithdbb   COMSACr  and  Cob- 

nAOi  AM, 
Su   CiBBB  UBBBB  Kiaar  or  Sbtt-Com. 

TBAOTB  ABB  ASBBBKIBTS. 

*•«  ^",  *™'""  **■'  Aor,  1879,  BOtt. 

b«tw««ii  QoTonubsQt  and  Oov- 

Sm  Cobts— Taxatiob  OB  COBW 

[17Uad.,16a 
~^^  •MOUt«l  both  In    England  and 

*•  SiAirB      .        I.  Iv  B..  1  Kftd.,  184 
niagai— 

Bee  Caibb  ubbbb  Cobtbact  Act,  ■.  83. 
aot  to  apiMaL 

See   ApjbaL   to   Psirr   CouBOCt-pBAO- 
HOT  ABB  PBOOBDraB-MlBtaiLABBOtrB 

c*»»-      .     .     8Bz,.n..4eio 
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DIQBST  Oy  CASB9. 


AOeRESaCBSn—oimeliidtd. 

St§  CoKTHAOT  Acrr, «.  Sfl. 

[I.  ii.  B.,  I  AIL,  aer 

S  O.  Ih  B.,  S74 

Z.  L.  B,  10  CalfL,  456  :  10  G  I..  R,  448 

I.  !>.  B.,  6  Had^  338 

5««  ComsBL  ,  8  B.  L,  B.,  430 

not  to  partttion. 


"AQBICITt/FUBAIi  TEAB." 

See  Dbh) — CoxraxTOnoir. 

[Z  !•.  B.,  IS  All,  888 

B^plratlon  of— 

Sn    KoKTs-WiBTBBic   FBornroBi    Enrr 
AoTS  (1978  AKV  1881),  b.  H. 

[X  I..  B.,  1  AIL,  612 

AOBICUI/rUBIBT. 

Deflnltton  ^— 

See  DiKKAir  AaBTonunrBiBTe  Act,  b.  8. 
[I.  Ii.  Xt,  18  Bom.,  266 

8*9  DlXSlK  ASHIOCXIimTSTB  RlUKI  AlTI, 

■.IB  I.  X..  B.,  11  Bom..  468 

,  AGBICXJW  UJUSTS  ItOANE  ACT  OQI  of 
1884). 

5m  Sale  fob  Abbuss  ov  BsTiiiiri—  In- 

CiniBBAIIOIB  -  NOBTH-WBSrBBir        PeO- 

.  vniOBB  Liim  BBTBTufi  Aot. 

[L  I..  B.,  22  AIL.  Sai 

ATKSSB  COUBTS  BSaULATIOZT  a  of 

1877). 

B.   18    af    leq.^Sijfereiiee     by     Com- 

mitrioittr  of  4-imere — Povrert  of  Sigh  Court— 
J<tritdiBtion.-~Meld  thrt,  where  &  point  of  law  or  n 
qneatdon  m  to  the  oonitraction  of  a  dbcantent  \a  refer- 
ved  to  .the  High  Court  by  an  order  pnTpnrting  ba  be 
nude  aider  a.  18  of  the  Ajmere  Conrti  Bem- 
lation,  the  High  Court  c*imot  oonilder  whether 
the  p(nnt  referred  aiitei  in  the  cue  In  which  the 

'  reference  before  It  hu  been  made  or  not  t  bnt  Its 
function!  are  liinftedfc}  prononnchif;  an  opinion  on 
anj  point  which  may  be  ao  referred  to  !t.  Kalian 
Hai.  r.  Bak  KiBHur  I.  L.  B.,  21  AIL,  168 

w.  17,  18,  81,  86,  VI—Rfferene,  to 

t\e  Sigh  Cowi  bg  the.  Chief  Commiuioner  of 
Ajnrre  aad  Mairwara^-Stfereaee  to  Chi^  Com- 
miiiiontr  bg  Committioner  of  jijmvrt — Appeal 
ft'om  CommiwuMwr't  detras  made  in  aeeordance 
teifh  Chiff  Committionm'i  judgment. — On  an 
appeal  from  a  dedilcm  in  a  ciril  nut  of  ihe  Anittant 
Coininimioner  of  Ajmere  to  the  Commiaionei  of 
Ajmere,  the  latter,  feeling  donbtfal  <IR  a  qnertinn  of 
the  natnTB  ipedfled  in  ■.  1?  of  the  Ajmere 
Conits  Begulatian  I  of  IRT?,  referred  *nch  qnesHon, 
nndT  1.  36  of  that  B^nUtt-m,  to  the  Chief  Cnm- 
miitionw   of  Ajmere  and   Hairwar&.      The    Chief 

'  CommSirioner  dealt  with  the  caae  as  preKribed  in 
».  n  td  that  Bffpilation,  and  T«tniTied   It   to   the 


Cnmmiirioner,  who  diimiiMd  the  mlt  \a  seocadaDM 
with  the  Chief  ComniinimeT'i  judrmsnt  nie 
plaintiff  preferred  an  appwl  to  the  Chief  Commii- 
sloner  from  the  Cominininner's  deciaim.  The  Chief 
ComuuMnner  did  net  make  any  order  on  the  memo- 
randum af  appeal  admitting  ft,  or  directing  that  it 
ihonld  be  re^stered,  or  that  the  reipondent  ihonld  be 
nunmnned,  or  that  the  appellant  at^ld  appeM  on  a 
certun  day  under  ■.  651  of  Art  X  of  1877,  hnt 
iwned  a  notice  to  the  appellanf  i  connael  to  appear  on 
a  ei<rt(un  day.  The  appellant'!  connael  appeared 
on  that  day,  and  the  Chief  Comminioner  tntlmstad 
that  he  wu  ardog  nnder  i.  6G1  of  Act  X  of 
1877.  The  appellant"!  oonn«el  then  proceeded  toad- 
dren!  the  Chief  Comminioner,  and  was  heud  for  amne 
time,  and  then  stopped  in  conseqnaice  of  the  Chief 
Commiwoner  reaolrln);  to  refer  to  the  High  Conrt 
the  qnertion  whether  the  appeal  from  tiie  Comnda- 
aloner's  decinon  Uy  to  him  or  to  Her  Hajerty  In 
Connnl.  The  Chief  Commiiaioner  mbaeqnently  re- 
ferred encb  qa^ion  to  the  High  Conrt.  Seld  by 
the  Fall  Bench  {SPAirem,  J.,  diwenting),  on  a  Refer- 
ence by  the  Division  Bench  before  which  the  Chief 
Comntiauoner'i  reference  came,  that  mch  qnertion 
arow  "  in  the  trial  of  an  appeal  "  within  the  meanliif! 
of  s.  SI  of  the  Ajmere  Conrta  Regulation  I  of 
1R77,  and  wu  pmperly  referred  to  the  High  Conrt. 
Beld  by  the  Dirialon  Bench  {Sltxm,  J„  and 
StbAIoht,  J.)  thAt  the  apnea!  from  the  Commii- 
noner's  deciiim  lay.  In  this  partlcnlar  caie,  not  to 
the  Chief  CommiMumer,  bat  to  Her  Uajeity  in  Conn- 
cil.  Tbacttb  01  Habdba  c.  Thb  Widowb  oi  thr 
Thakttb  or  Nahdwaxa  .       L  II  B.,  fl  AU..  818 

AUBKATIOir. 

Sea  Cabbb  ntsBB  ATTAOHMnrr— AimcA- 

TlOn  STIBDtO  Atiadbiibxt. 

Bee  Cabbb  inmiB  Birdu  Lav— Auva- 
Bee  Cabbs  vsotA  Hm>ir  LAir— Joint 
Bee    Casm  nmBB  Malabab    Law— Bk- 


CondltloD  a 

Bet  Leabb,  CoKaTBTTDTioii  <fr. 

[L  Ii.  B.,  90  Calo.,  273 
See   Cabib  Dimis  MoBTSAai — Fdbh   or 

HOBTaASI. 

byOnardlan. 

See  Cabbb  uhsbb  An  XL  ta  ISKE^  b.  18. 
Bee  Cabu  uitdbb  LncnAnOM  Aot,  1877, 
1.7(1871,  B.  7). 

by  Hindu  widow. 

See    Bnrsir    Law— Aubkahok— Alum  . 

ATiOH  BT  Widow. 
See   BissiT    Law— Wniow — PowiB     or 
DuFOBinoK  OB  ALiniAiiOB, 
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DIOBBT  09  CABES. 


AUBNB. 


I*w  TalftUnc  to—  ; 

Bte  EvauiH  Law  1  Hoora's  tL  A.,  176 
Pnrlod  of  minority  for— 

Stt  Lbttibi  ot  ADmniTRATTov. 

[I.  L.  B^  ai  caio.,  eu 

AI.IHONT. 

5m   Cabbs  uudbb  DitoxobAct,  h.  S6 

Am  87. 
5m  HtrSBAltD  Airs  Witb. 

[I.  L.  B^  91  Bom,  77 
5«PABan   .       Z,  lu  B.,  17  Bom,  I4S 
[L  I-  B.,  24  Bom.,  486 
AUUaSGS. 

Stt  OommniT  Fzoidmobt  I^oti. 

p8B.IhB..Se9 

Set  Cash  tnmiB  Xooaj.  IimBTioATioi'. 
■—  Power  and  funotionB  oC  In  mea- 
ngland. 

5m  Fbfai^  Cons,  a.  186. 

[L  I-  B„  18  Calo,  618 

X  z>  B,  S8  CftiB..  see 

B«port  of— 

8tt      FALIB      EnDISOl—CoVTBAinOTOBT 

STATBMnrrs     .  L  Zi.  B.,  17  AOL.  4Se 

8tt  Cases  hkseb  Enciif ob — Citil  Cabib 
— Bbpost  op  AlIBBir. 

motlona  of  Ameen — Btpula- 

IK  ia  tucertain  liabitititi  of  judstnent' 
dtiler*' — TIm  depBfaUion  of  m  Ameen  to  AwertuD 
the  rwpcetlre  liability  of  aeverel  jndgment-crcditcrs 
U  not  an  improper  cunne  lor  a  Conrt  to  pnraiie, 
■ad  at  an  erenta  ii  net  a  gronnd  for  interfering  in 
Vedal  appeal  with  tht  ooncurroit  jadgtnent  of  too 
CcDiti.  Kbibto  Cbditdeb  Qvtio  «.  Bbojo  HoaTTN 
IterCHOwsHBT  .        .    a2'W.B,18S 

L  •■ Leeal      invtHiga- 

liM—Ael  VIJI  of  1S69,  ».  ISO.— Pnnrtlnin  of  an 
Ame«li  appcinted  to  hold  a  local  mTeatigation,  under 
1.  IBO,  Act  Tni  of  1869,  diKHiud.  Iswabchafsba 
Dab  g.  JroAi.  Eisrob  Chuobbbbuttt 

r4B.I..B.,Ap,33 

17  W.  B,  47S  Dot« :  SL  W.  B.,  381  note 

& Lotal      inrtttiya- 

lion. — There  were  no  Hmiti  to  the  powers  confemd 
by  Act  VIII  of  ISSe  on  a  Civil  AmMn  for  the 
pnrpoie  of  making  an  iuTntq^tiou.  UoHirif  IiAll 
Boy  •.  Ubhopooxta  Dasik  9  W.  B.,  666 

■4. A   Ciril    Court   m 

not  warranted  in  deputing-  iti  fnnction*  to  ui 
Ameen,  and  aa  Ameen  ig  bonnd  net  to  go  beyond 
the  pcinti  refened  to  Mm  for  enqairy.  Bak  DHmr 
Dn  «.  Bak  Horaa  Dir  .    SI  W.  B,  S80 

IiwAK  Ceabdsa  Dab  c.  Jagai.  Sisbob  Chcokub- 

BBTTX         .        .  -     .        ,     4  B.  L.  B.,  Ap,  83 

[17  W.  B.,  478  nota :  SI  W.  B.,  281  note 

5m  Bvboda  Cmnv  Bobb  e,  Aioovsyx  Bav 
K>M        .       .        .  .    S8W.B,S86 


-aoHtinntd, 

R. Power     of    HafU    Boddar 

Ameon  to  aat  aside  attaohment  laaued  by 
hlmBotC — A  Hnfti  Sndder  Ameoi  may  aet  adde  an 
attacluiient  in  a  nut  Imied  from  hi*  Conrt,  and  no 
longrr  properly  in  force  in  the  eait,  although  no 
exprew  rtstntory  power  to  do  ao  eiiete.  But  on  a 
petition  to  let  aside  inch  ui  attachmeat,  he  cannot 
alio  make  a  deeluatiun  ta  to  the  right  to  the  property 
attached  and  claimed  to  have   been  acquired  subae- 

Suently.  and  direct  that  poueancn  ihonld  be  troni- 
nred  to  the  petitioner.  Ex.fabtb  Cbillap- 
rsiiciuii  P11J.A1  .        .1  Had,,  186 

e.  — Evldetioa  taken  by  Amoen, 

— Irregular  orrf<r,— Where  a  Principal  Sudder  Ameen 
had  deputed  a  Civil  Ameen  to  enqnire  mto  the  bet  of 
poMcinon,  inetead  of  hearing  the  eridenee  on  the 
point  hfaneelf ,~  Jfe/d  that,  even  if  the  Prin^al 
Sudder  Ameen'i  order  w««  improper,  the  deputation 
of  the  Ameen  wMl«nl,  and  the  eridaicetakenby  the 
Ameen  waa  legal  evidence,  to  be  oonaidfred  on  tt*  own 
merit*.  Bak  Cbcxr  Mabtoon  e.  SrxirBJiT 
Uaxtoov  ....  9W.B.,484 
7. Power  to  examine  wltnesaes 

— DiUiei  and  funetimu  qf  AmteH. — An  Ameen 
ahonld  be  appointed  to  hold  a  local  InveitiKation  only 
when  it  ia  Decenary  to  intpect  the  laud  vthich  ii  the 
subject  of  diaputB,  to  take  mape  of  IccsJitie*  to  obtun 
information  with  regard  to  the  phyncal  fnturea  of 
the  place,  to  identify  the  Und  in  maps  with  parcels 
which  are  the  subject  of  the  suit,  and  to  identify  the 
maps  with  one  another  with  the  aid  of  objects  to  be 
found  in  the  land  1  and  for  these  and  similar  purpase* 
an  Ameen  may  examine  witnetan  when  the  eridenee 
which  they  Mve  to  give  is  of  eneh  a  nature  that 
it  (Qght  to  be  taken  by  him  uu  the  spot.  Where, 
however,  any  fact  can  be  proved  by  evidence  taken 
otherwiae  than  on  the  spot,  that  evidence  ought  to  be 
taken  by  the  Conrt  itself  in  a  pegolar  manner,  and 
not  by  an  Ameen.  Quart — Whether,  where  an 
Ameen  hai  in  fact  been,  though  improperly,  dqpnted, 
and  has  eiunined  witnesaei,  that  evidence  ought  to 
be  totally  rejected.  Bikdabiiv  CBoniBB  Sisoak 
Chowdby  d.  Nobih  CHcnrDBa  Bibwab 

[17  W.  B,  S8S 

B, —  Svidtuetfakiahjf 

.lise«i«.— It  ii  net  admiidble.  CBAim  Bah  e, 
Bbojo  OoBnm  Doas  .  10  W.  B.,  14 
9, It  waa  not  the  in- 
tention of  the  Legislature  to  allow  witnesses  to  bo 
eiamined  out  of  Conrt  by  Ameena,  except  with  re- 
ference to  pointa  for  the  determination  of  wMch  local 
inspection,  is  required.  Shadhoo  Suraa  r.  KAu- 
Lall            .  .     eW.B^BS 


10. ; The  report  of  an 

Ameen  as  to  a  local  enquiry  upon  a  matter  which  no 
personal  inspection  on  his  part  conld  decide,  and  in 
r%ard  to  which  the  deposHiouB  of  parties  acqiu(inted 
with  the  place  onnld  afford  proper  infcrmation,  mi 
held  to  l>e  in  no  way  irregular,  simply  by  reason  of 
his  having  eiamined  witnesses  on  the  spot.  Srio 
NAKAnrBRuoovi  cBcrnRSiHaR    IIW.  B,  428 


—BmUtJor  tnhmetmtmt  iff  rtiU—AH  Till  ttf  i%6% 
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biassT  or  ci^ia. 


AXBES—eonliiiiud. 

*'i80.    IiiBDitiforailuacemeDt  of  reDtitUkptqpei 

course  of  pr')cednr«  to  Hip;.i]]t  in  An  tta  to  imtff  k 
1  cal  lUTestigation  in  ordn'  to  enqoire  m  to  tb«  de< 
BCnption  uf  tbe  Uud  and  m  ta  Uie  ntei  ptjd  Id  tlta 
nrigbbaiirti<xid  tor  lumlu  l&nd.  and  tlie  Ameen  bM 
pswvr,  nnder  i.  180,  Act  VIII  of  16G9,  to  eiunin*. 
witui^es  in  tho  matter.  Qadb  Cbuok^  Boe  v, 
RiasBBOA^i  DcTT 

[1 B.  I..  IL,  a  v.,  1 :  10  W.  XL,  48 


to  liold  B  local  inTMtigstico  bu  power  to 
•nitDcaset  relitiTe  to  the  mttter  he  hax  to  aiqalTe 
into ;  but  the  Hunnf  hw  no  power  to  direct  the  AnMO 
to  try  the  whole  cue :  nhen  thie  canne  wm  adopted, 
the  Ut^  Court  exprened  th^  dbapproval  ot  nek 
a  practice,  and  remanded  tbe  cms  to  the  Hunaif  for 
re-trial.  fiAfiHynATH  Shaw  «.  Bajibubha  Dib 
[1  a  I..  B.,  8.  K.,  t 

18.  Direotion  to  eminir*  Into 

meuw  profits.  An  Ameen,  when  directed  to  make 
ao  enqni^  ae  to  mesne  profits,  ought  not,  in  the  execu- 
Uun  ftege  of  a  nit,  to  eater  into  enqairiea  aa  to  date* 
of  diepjMeuiun,  wMcb  must  be  takca  to  have  been 
dtrtamined  bf  tlie  decree.  Buoz  Qobuts  Naik  v. 
Kali  pROBBONO  Kaie  .    16W,B.,  S84 

14.  Unqair;  by  Ain«en  ■«  to 

sxlstenoo  and  value  of  moTsabla  property  - 
Tina  /or  maliims  enjairji. — In  a  Buit  in  which  tbe 
Court  conud<TB  it  uecenary  to  ordor  an  enquiry  by 
a  Ciril  Ameen  into  the  etiitence  and  raise  of  move- 
able property,  inch  enquiry  cannot  be  left  to  t>a 
made  after  decree,  but  mnit  be  made  betam  the  final 
decree  ii  drawn  np.  Bohihi  Dibia  e.  DlSAMnuB 
Cbatxiusi  .    28  W.  B.,  48S 


IB. 


Ztoputntion 


aooond 


Ameen  to  make  eaqniry  before  flrat  Ameea's 
proceedlngB  are  annidled:.— When  an  enqtury 
baa  been  made  by  a  Couimiitioner  under  the  Code  of 
Civil  Procedure,  -Uie  Court  to  which  it  ii  repotted 
ought  not,  uulen  it  aunnli  the  proceedingg  of  the 
first  enquiry,  to  order  another  on  the  gauo  matter, 
AziM   Au   KsAH    Bahasoob    v.        StratrBBDirx 

dbbu  .  asw.  B.,88 

16. Objeotions     to     Amvea'a 

report. — Where  clear  iuitmcttimB  a*  to  a  Iccal 
euquiry  ordered  by  the  Cuuit  are  given  to  an  Ameen  in 
the  presence  of  both  parties,  and  no  objection  ii  made 
to  them  by  rither  pirty  then  and  there,  they  bare 
no  ground  of  complaint,  after  the  Aineeit  bai  carried 


BiaBBaaua  Rot  *. 


17. 


—  Ob^cctiput  to  the 


report,  oren  where  the  com  faaa  be«D  etruok  off  the 
file.  IsBus  Cedhdbb  Ahibbb  v.  Seak  Ehajt 
Chowdhbz  .  .     IIW.B.,86 

18 Noliee  of  time 

fixtdjor.  -  tttaamable  notice  must  be  given  of  the 
time  fixed  for  luaniig  objection!  to  the  report.  Rav 
Kabaih  Sino  ■.  uuDEBsnv.i  Lali,  Chowi>kbt 

[21 W.  XL,  S 

— BaHs  *ol  apptar- 

'il>r«fuMki 


i^  atloeol  t  aMf^jfatioai— A  pwty  wbo  r« 


— eonelmdodt 

appear  before  an  Ameea  at  tbetimihabiddaUdoeal 
ioveitigation,  ii  not  at  liberty  afterwards  to  take  any 
objection  to  the  Ameea's  report.  Baxdh  Dob* 
MoosBBJU  o.  Bbmo  KiflBOBB  M I T  T  B  a 
MoJOoxsAa  .  6  W.  B.,  ISO 

jQ.  __- KJsoonduat   of  Amoon. — 

The  Court  ii  bound  to  enquire  Into  chawa  agaioit 
a  Civil  Conrt  Ameen  (inch  aa  can  be  rea(^  enquired 
into,  and  thrar  truth  either  dla[aoved  or  proved). 
Abdool  Kdbibic  Bibwas  *.  Caicfbbll 

^  W.  B.,  ITS 
AI^ALOgQUS  APPXAIA 

See  PaAOnoa— Civil  Cabbb— Covbx  Fbbb. 
[L  L.  XL,  98  Oale^  U4 
AITAXXKKIUS  CAHXa 

See  Abkbllatb  Covxt — Bxbboub  or 
PoWBU  or  V^BioDB  Ca»s— SraoiAL 
Cabbb— AvALoaoOfl  Caibs. 

p5W.B^110.849 

See  Ij^XBOimair   or   Deobbb— DioUl   to 

bb  ixsouibs  attbb  ArrBAL  ob  Bb- 

vuw  9  W.XLiSTe 

See  Betiiw— (HotriTDB  roa  Bbtibt. 

[8  a  I..  B..  A.  a,  S87 

ASAjmRAVAS. 

Se>  liALABAB  Law— Jom  Fakilt, 

See  MalaBAK  Law— HaIXTBKAHOB. 


See  Casbb  miDBK  HODu  LAW— Jom 
FAiOLr— If  Anra*  o>,  ahd  Ibtbuis  n, 
JoiMT  FaorBBTT. 

AxrcxExn?    ughts,    obstbd^otiov 
or- 

Set  IirjUMOnoa— Spkcial  Cabbb — Om- 
BiauonoF  □■  IH4IIBK  TO  BidHxi  or 

PbOPIBTI — LlOBT  AKD   AlB. 

See  Cabbb   ititdib  FaisoBipTiDir- Kub* 

HXHTS— LlQET  A,FS  AlB. 

"AMIMAI." 

See  FufBimoK  a*  Cbfblii  to 
AiiiMAi.a  AoT  I.  lb  B..  24  OalOp,  SQl 

_ Eaeplns,  wltbout  Uoanoe, 

See  Caujittta  HmnoirAL  CcordouoATjos 
Aor,B.  307     .  LI..B..a6  0alCk.MS 

AimCAZiB  WMEtm  VATDBJE. 

Sm  Caob  nroBB  Wild  Amiuia. 

AxannTYt  valtis  ov— 

See  CocBi  Fmi  Aot.bob.  I,  ur,  11. 

[L  Ik  B4 1  Bdbl,  118 
XX..B,8  0al«L.n« 
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M0&8T  Ot  CASiB. 


AZTTStNUPTIAIj  SEimJIlLKN  '1'. 
£m  BriBABD  im  Wife. 

[L  Ii.  B,  10  Calo.,  861 

APOSTATE  VATHBB, 

S«a  Uabovidah  Law— UixiMOX. 

[18  B.  Ii.  B.,  160, 108  note 

AFFBAU  CoL 

1.  Anui  BBWLT  oiriR  BT  Law      .  906 


8.  AoiB  .... 

4.  AxatTUXicm 
6.  BnrOAX  Aaia 

6.  Bonxz  Aoff 

7.  CnnncjLTi   ot  AsuntiBTBATioir 

(ACTB  XXVIl  01 1660  un>  VII  of 
1SS9)        .... 

8.  Coots         .... 


Ift  DiPlUIT  nr  AlTBUiKOB 

11.  EX-PISTSCUH 

12.  ExBocTHur  ov  DKomnB 

(a)  Qtimtior  ih  EzxoiriKar 

(6)  FABim  TO  Surra 
la.  Limu  Finn',  ol.  U 
14.  Hasua  Aon 

16.  UAHMSMBin  l»  AlTlOBID   Pb» 


.396 


16.  UljUITBiKiirT  o>  LAms 

17.  M..W.  P.  AOTB      . 
IS.  Obdibb       .... 
10,  PmOBix*     .... 
SO.  BBOSiTm 
2L  BsaTTunoiri 
22,  Sua  a  EXBOimox  ov  Dicsn 
28.  OuBonoiiB  BT  BiBfonuiiT 
S4>  OxoDimB  or  Atpuii    . 
2S.  DiBHiBBAX  or  Afpul  , 

jSg«  ABimaBT  ov  Stnr— Afpulb. 

Sm  Casbb  DirmB  Araui,  n  Ckduiul 

ClSlB. 


Set  Bbbuu.  Aot  III  07  187a 

See  Bbxsil   Cito   Coubts  Aor,   1871, 

B.23. 
£■«  Btniu  CotiBTB  Aot,  ir76,  ■.  4. 

_      [I.  Ii.  B.,  6  CaJo,  946 
X  L.^,  18  LftlcL,  :^  28j 
Sva  CaeH  msBB  Comb— af«miT.  Cuig 
— ABrBlL. 


See  ClBBB  imsKB  DitTBIOT  JlIDOB,  Jim»- 

See  Cabeb  rasBB  Ditokoi  Aai,  i.  B6. 
5««  Cubs  tnniBB  Iinoi.TBST  Aoi,  bb.  n, 

78. 
See  Lum  AonniBniON  Aoi,  i.  86. 
Se4  Cubs  ditobb  LmsBB  Pisbbt,  OL. 

15. 
i^M    LlITZBB  Paibnt,  VOXTE-WaniBV 

Fbotinosb,  cl.  10. 

.^MClfiSBiniVBBUjJIBUBOUHSABXAOI. 

See  Oasis cirDBBpAttpiB Suit— A;rui4. 
&(  Caub  mtDBB  Fbaoiiox— Civn  Cabbb 

See  Bboobsbbs  Aot. 

See   Claxs   nBDBB    Bbiuhs— ClslB    ol 

AvttAX  ifTEB  Ben  Aim. 
Ste  Cahbb  tmoBB  Sfeoul    ob   Siooin 

See  Cabbb  mrsBB  VaiiUation  o>  Sdix — 
Appbau. 

—  '■■  AbBtenMnt  of — 

See  Abaibmutt  o>  Sun— Apfbaui. 

See  AFPBAU  IB  CBIXIHAIi  CabbI— PKAC* 

TiCB  AJf s  Fxocbsvbb. 

[L  Ii.  B.,  S  Bom.,  604 
Z,  !„  B.,  18  AU.,  714 
See  CoBTB— Abatbd  SnT  cb  Abfbai.. 

[I.  I..  B.,  8  Colo,  440 

Adding  partlea  on— 

See  PABTISB—Aciiiiia  Pabtibs  to  Bvat 

— Aptbllaxts. 
See  Past  1KB— ADDora  Fabiibb  to  Bum 

—  BBBFOnSIXTB. 

—  by  one  defendant,  Beraraal   of 
vbole  deoree  on— 

See  CaBBS  imiBB  CiVIL  PBOOBDUU  CODZ, 
1882,  >.  644. 

by  one  plaintiff  BgaliMt  ftnotlwr. 

See  Pabius- ScBBiiTDTioir  or  Fabubb— 
PLAuiTinB   .  X  I..  B.,  16  Bom.,  146 

— Grounds  of— 

See  Cabbb  uimBB  Sfeoiai^  ob  Skcobs 
AtFBA£— Obouuds  or  Apfbal. 

Hemorandnm  of— 

See  Appbllatb  Covbtb— Szbxoibb  ci 
.  FowBBa  IK  TAKiODS  Cabbb — APrBAb 
Hbmobabbvk  ov. 

[I.  I..  B.,  16  Mad,  S8 
Z.  I..  B.,  sa  Uod.,  166 

See  Crra  FBOcimiBB  Codb,  ■.  E43. 
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DiasST  OF  CASKS. 


{ 


APFBAIr-eoittiitaed. 

'  Set  LnmiTion  Am,  1S7?,  >.  i. 

[L  I..  B.,  1  All.,  seo 

I.  Xi.  B.,  a  AIL,  876 
Z.I..B.,16Cftlo.,250 
1 1..  B^  19  Calo-  747 
L  L.  R,  IB  Mad.,  76 
J.  Ix  B.,  12  AIL,  128 
S«»-  FRicnos— Crra  Cisia— Afpbu.. 

[L  L.  B,  u  AIL,  aai 

L  £•.  B.,  IS  AIL,  ai 

I.  U  B.,  le  AIL,  77 

Set   Casbs  umiibb  8raoui.  os    Sbookd 

Apfbal — AsKiBHiON      OB      SDmuBi 

Bbjbctiov  or  AprSiX. 

^^  Feremptioii  of— 

See  hxprsBe  Patbitt,  Hish  Coubt,  at.  16. 
rL  L.  B,,  17  Cale.,  66 

Prenentatlon  of — 

Set  ArrBixiKCBUciiriACAfiBB— Pbaotiob 
un>PBOCBDiru  LU  B.,lKBd.,  804 

fZi.  B^  IS  Hail,  187 
K  B.,  19  Mad.,  864 
I.  H  B.,  20  KmL,  S7 
See  Lbttebi  Fatbrt,  N.-W.  P.,  ol.  8. 

[I.  Zi.  B.,  82  AIL,  881 
See  Caibb  imsiB  Ludtatiov  Aot,  1677, 

B.4. 

&«  Flsaubs— AvponrrKBirc  aitd  Affbab- 
AVOB  .        .     J.  Z^  B^  16  MuL,  886 

. Bavivorof— 

Bee  Pbivt  ConroiL,  PsAcnoB  or—Bs- 

TITOB   01  AlMAI. 

[t  !>■  B..  ai  C*lo.,  997 
K  B.,  21 Z.  A.,  188 


Set  Casbs  uiidkb  Biaax  o>  Afpbak. 
^^^  Subflbitutim  of  partiea  on — 
Set  Pabtcbb  -SuBBTiTtiTiOB  ov  Pastdss— 
APFBiiUirts. 


mppetl 
.  %"(  ■ 
1  Court  of  origins!  joriidictian.  la  b  sait 
recorer  poHcuion  of  certain  landi  by  letting  aadv 
B  lor-l-p^ibaee  leaie  ot  them,  a  decree  wu  made 
diimiHing  the  «nit,  bnt  in  the  jcdgoient  of  the 
Coart  th^  wu  a,  finding  ^junet  the  defendant  m  to 
•omB  itenu  of  the  coaudenUon  tor  the  leue,  Seld 
he  could  not  Appeal  againit  ttiAt  finding.  FAS  KooBa 
e.  BHCQ-wmrr  Sdobb 

[6  S.  W.,  19 :  Agra,  P.  B.,  1874,  888 

NoWBAT  Bai  c.  BAjBAira  La£        6  N.  W.,  412 

Sbama  Bookduxbb  Dkbia  c.  Dbqakbubbb  Dbsu 

[IS  W.  B^  1 

Obqwvrxx     Uahoiud     Hous     c.    Ldtabdt 

IS  W.  B^  288 


AFVBAJi—eontiumeil. 
Contra  SHBoaEouii  Suraa  v.  NtmanrffR 

[4  ir.  W^  120 
SiBFHBiraog'  e.  UnroDA  Dobbbb 

[8  W.  a.,  Ula.,  18 

1.  APPEAL  NEWLY  GIVEN  BY  LAW. 

9. ■ FrooeodtngB  liutltatad  prior 

to  ohange  la  itroaoiun—Afptal  fiom  order 
aiidtr  1.312,  Civil  Prooedmrt  Code  (Ast  XIV  of 
iSSajf—Aot  VII  nf  1888,  II,  55,  56.— It  ii  a  genanl 
principle  of  law  that  ad  appeal  newly  given  bj  law  it 
mada  applicable  to  proceecUngs  inititnted  before  that 
ohaoge  in  procedure  m  made.  StU,  Mcordingljr, 
that  an  appsl  from  an  onier  nQder  the  Hcood  paia- 
gtaph  of  a.  Sia  of  the  Civil  Procedare  Code,  althooah 
made  before  Act  VII  of  ISSS  came  into  force,  wonid, 
npoa  the  operation  of  that  Act,  lie  to  the  Conrt  to 
which  an  appeal  would  lie  from  the  decree  in  (bo  mit 
in  relation  to  which  inch  order  wsa  made.  Hwro- 
mitdari  Debi  t.  Skyo/ntri  Dai  Ma^fi,  I.  L.  S„ 
13  Calo;  SB,  expired  and  dbtlngniehed.  If  XEB 
■UTTBB  OF  AncriTD  Chuhsbb  Box  c.  Niiai  Hmyoita 
[L  K  B.,  16  Oalo.,  480 

2.  BIQHT  OF  APPEAL,  EFFECT  OF  BEPEAL 


8.   — —  Civil  Prooodnra  Code  (Z  of 

1877)— Cin'I  Procedm-e  Code,  iSS9.— In  bU  mite 
ioetitnted  befm^  Act  X  of  1877  aune  into  farae,  in   - 
which  an  appeal  lay  to  the  High  Conrt  under  Act 
VIII  of  ISBO,  an  appeal  itill  lies  notwithitandintr 
the  repeal  of  that  Act  b;  Act  X  of  1B77.    Binrjri 


[L  L.  B^  8  Calo.,  682 
4.  OlvQ  Prooednre  Coda,  1868 

— Repeal  by  Civil  Prooedmre  Code,  1877.— A  decree 
wse  obtained  ex'parii  before  October  lit,  1877, 
and  aiVBPP'ic^l^ioQ  m*  made  by  the  defendant  fir 
the  fint  time  in  Hay  1878  to  bare  the  case  re- 
opened. Thii  application  was  ref  uied,  and  a&  appesl 
wai  thereupon  preferred  againit  the  order  of  ref acal. 
Meld  tbat  no  appeal  woold  lie  under  Act  £  of 
1877,  and  that,  a>  there  wai  at  the  time  of  that 
Act  coming  into  operation,  no  proceeding  on  foot 
on  the  part  of  the  appellant  which  could  be  saved  by 
the  operatioa  of  i.  6  of  Act  I  of  1868,  there  waa 
no  remedy  by  way  of  appeal  from  tbe  crder  nndar 
Act  VIII  of  1869.  SnnjH  Singh  t.  Meherbm  Koer, 
I.  L,  B.,  S  Cale.,  863  ■■  3  C.  L.  S.,  391,  distii^niahed. 
Ih  ihb  lunBB  09  Afaoh  OiHA  e.  Bak  Dvlabi 

EoBB 4  C  K  B,,  18 

6.  fftntral     Clautti 

CoiuoHdalion  Act,  I  of  l'*m,  *.'  6  —Order  r^iuin^ 
attaehmenl  i»  tJieeiUion  qfdearee  -  Septal  ig  Civil 
Proeedwv  Codt,  X  of  1877.— The  bolder  of  a  decree 
for  money  applied  for  the  attachment  iu  the  execution 
of  the  decree  of  certain  moueye  deposited  in  Coart 
to  the  credit  of  the  jndgmenl-debtor.  On  the  Mh 
June  1877,  the  Court  of  firrt  inttance  refaeed  the 
attachment  on  the  ground  that  the  detree  directed 
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DI6BST  09  CASBS. 


(    MO    ) 


AFFSAIi— MofiiMwd. 


CcHut  of  Bnt  iniUnce  wu  •ffirmed  by  ths  lower 
Appellate  Court  od  the  4th  Aagaat  ISf  7.  Act  X  of 
1877,  repe»llDg  Act  VIII  of  1869  and  Act  XXIII  of 
1861,  oama  iDto  foroe  on  th«  lit  October  1S77. 
Oa  the  13th  Huvember  1877.  the  deciee-holder  applied 
to  the  High  Conrt  for  the  admiaaion  of  a  a«(»nd 
appeal  boat  the  order  of  the  lower  Appellate  Conrt, 
OQ  the  RTonnd  Aat  the  decree  had  been  miaronitmed. 
^U  Out  aa  appeal  iraa  admiaeible  nader  the  n- 
pwled  Act  VIII  of  1669,  imder  the  proviaioai  of 
a.  6  of  Act  I  of  1668.  Said  alto  that  tb«  ocder  of 
th«  Itnrer  AdmUsU  Court  waa  alio  appealable  under 
Act  X  of  1377.    Teakus  Fbaiis  v.  Ahsah  Ali 

[L  X,.  B.,  1  AIL,  aas 

6.  Chang'    if  pro- 

etdmr* — Right  of  appaid—Order  uttder  Civil 
Procadmre  Cadt,  J877,  talting  aride  lals  m%d»r 
Ael  VIII  of  1859.— Where  a  decree  for  eale  of 
certain  propffity  wu  obtained  noder  Act  VIII  of 
18S9,  and  the  propertj  wu  eold,  bnt  ta  order  ma 
pMaed  after  the  Dew  Code  of  Procedure,  Act  X  of 
1877>  had  coma  into  force,  lettinK  uide  aacli  Mle, — 
Stld  that  an  appeal  wotUd  lie  from  inch  an  ordv 
under  Act  X  of  1877.      HiSBinrs  Sahu  r.  Bhubo 

[4  c.  xTb.,  as 

7. Olvll  Ppooediua  Code,  1877 

—Aat  XII  of  1879,  ».  J03— Obmto/  Clatuu 
CtmroUdation  Act  (I  of  1868),  i.  6.—0a  the  2Gth 
Jane  lS79,a8nbot^nate  Jndge  made  an  order  letting 
a«de  the  nle  of  immoTeable  property  in  the  execn- 
tloQ  of  a  decree  from  which  an  appeal  waa  pre. 
terred,  under  Act  X  of  1677,  to  the  Diatrict  C<nirt, 
OD  the  Sfith  Jviy  1879,  before  Act  XII  of  1879 
came  into  fttrce.  Stld  th«(,  aa  the  appeal  would 
uA  have  lain  at  all  had  Act  XII  of  1879  been  in 
force  oa  the  date  of  it*  invtitnUon,  a.  102  of  that 
Act  did  not  apply )  bat  ai  the  appeal  lay  to  the 
DuCriet  Conrt  nnder  the  law  in  tmee  on  that  date, 
it  waa  competent  to  diipoae  of  it  nnder  the  provinona 
of  a.  6  of  Act  I  of  1868.    Dcboa  Psabao  e.  BAH 

cka«af  .      .      .      .  Lifca,aAiL,7a6 

a    r  B«giBtr«ttOTi     Aot,   1871— 

&»M*rai  CUmtt*  CentolidtUion  Act,  I  of  1868— 
SMaoJ  by  M^irtratian  Act,  III  of  1877.— An  order 
tttmbig  ngktrBtion  of  a  deed  waa  pataed  on  28rd 
Aogoat  1873}  and  whcai  Act  Till  at  1671  waa  in 
fra^  an  applicatioa  for  review  waa  preaoited,  and 
Anally  rejected  on  20th  December  1877,  after  the 
repeal  of  Act  VIII  of  1871  by  Act  HI  of  1877. 
Htld  that,  ander  the  proTiaiona  of  a.  6  of  Asi  I  of 
1668  (the  Qeneral  Clanaea  Act'),  the  proceeding* 
mnet  be  governed  by  the  Act  in  force  at  the  time 
when  they  were  inatitntod,— namely,  by  Act  Till  of 
1871, — and  therefore  no  appeal  wonldlie.  Mahohsi 
Hoaamr «.  Haszi  AbsdiiIiah 

[I.  I..  B^  9  CaIb.,  727 
8.  ACTA. 

•.   AotXXXVoflSBB-Ontoron 

applieatiemftr  frmiMton  to  alitnate  proptrty  of 


APPTBATi    B'mti»**d. 

8.  ACTS— «imiiiMMtf. 
luHatia. — An  appeal  Ue*  nnder  >.  23  of  Act  XXXV  of 
1863  againat  an  order  paaaed  on  an  application  for 
permianon  to  alieaate   the  property  of  a  Innatlc 
Duma  Chvnssb  Banbbji  v.  Sodoahuti  Debi 

[4  a  w.  ir„  6ae 

la Aot  XL  of  1868,  SB.  ai  ftod 

28—Ordar  rtjtetiug  appUoation  for  rtmotal  of 
gwtrdian.~ThB  order  <j  a  Jndge  rejecting  an  ap- 
plica^n  for  the  removal  of  a  guardian  ander  Act 
XL  of  1858  ia  appealable.  Iir  tsb  iuttib  ot  thb 
FBTiTioH  at  HoBBroBo  Naib  Mookibjii 

[7  B.  Ii.  B^  Ap.,  8 

UoHBHDBo  Naxs  Mookxubb  t.  Baka  Boov- 
dvbbb  Dabba  .       16  W.  B,,  488 

IL  - 


Cmtealling  qf 
ordtr  appoinlimjf^  Collector  managtr. — Whether  » 
Jad^e  cancel*  nia  own  order  nnder  Act  XL  of  18(8 
appointing  the  Collector  to  take  chai^  of  a  mincn^i 
eitate,  a  mead  of  the  min<»  on  behalf  of  the  mioor 
a*  the  party  intereated  i*  at  liberty  to  appeal  nndor 
the  prorinona  ot  a.  2S.  Shio  Pbbbbuk  Cbobit 
e.  Tbe  Collbotob  oy  Sabdh       .    13  W.  B.,  368 

12.  — ^ —   Partg    to   pro- 

oeldingM~ Sight  of  apptal.~Aaj  peraon  who, 
being  a  party  to  proceeding*  taken  nnd^  Act  XL  of 
1866,  i*  injnrionaly  effected  by  an  order  paaaed 
thereon,  i>,  ander  a.  28  of  that  Act,  entitled  to 
an  appeal.  Ik  thb  iutibb  op  •tax  rBnriOK  ov 
NAziBinr.    HuBAMSBB  v.  NAXiRim 

[L  Z,.  B,.  8  Oalc  10 
8  a  li.  IL.  aio 

Order    refik 


rafiuing 
— Whtre 


to  reeall  ceriifieale  mtuier  Act  XI.  of  It..  

a  Civil  Conrt,  in  the  eierciae  of  it*  di*crelaon»ry 
power,  'refnsai  to  recall  a  certificate  granted  nnder 
Act  XL  of  186B,  there  ii  uo  appeal  from  anchrefnnj. 
CanicuTEAB  HoBiMBB    Dosibb  c.  Baj    Baehaii 

MrriBB fi9  W.  B.,  478 

Bwma    Courie 


«  ovHriiLA  Anik 
[I.  Ik  B.,  14  Calc,  861 

16. Aot   IX    of  1861,    Order 

pMSed  nndsr. — An  appeal  lie*,  under  Act  VI  of 
1671,  to  the  Jn^  from  an  order  of  the  Snixndinate 
Jndge  pMied  nnder  Act  IX  of  1861.  Sovahombb 
DOBBBi  v.  Joi  DooBSA  Doesai     .  17  W.  B.,  661 

18.  ; —  Aot  XXm  of  1861,  B.  8— 

TalabaiKi,  Failiirt  to  depotil — Application  for  r^ 
mew  of  JMdgment. — A  filed  a  memcraadnm  of 
appeal,  but  failed  to  depcait  the  mm  required  to 
defray  the  coal  of  iauing  (he  nanal  notioe  on  the 
reapoadent  When  the  caie  came  on  for  hearing,  it 
wa*  fonnd  that,  in  coDaeqneDce  of  A'»  failure  ta 
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DIOBST  OF  CASBS. 


(  a8  ) 


AFPBAI.— oM<M»«l. 

8.  AQIS—coiUim»ed. 
depoot,  no  notice  bad  been  lerved  on  the  reipondmit ; 
and  the  Jndgs  diamiiaed  (he  »ppe»l  nudei  ■.  6 
ot  Act  XXIII  of  IBGl.  Withla  SO  dayi  after  thii, 
A  presented  a  petitkni,  eiplaiuing  tbe  reasons  of  hii 
de^ult,  and  prating  that,  on  pajment  of  the 
Utabaiia,  the  appiij  might  be  restored  to  iti  place ; 
bnt  the  Jadge,  withont  considering  the  reaso.is  vhich 
A  had  given  io  bis  peiition,  dinJl^iwed  his  prayer. 
Seld  that  no  appeal  lay  ficm  tbe  order  of  the  Judge 
rejecting  A'a  petition,  which  was  of  the  natnre  of 
an  appuoaUon   for  a  review  of  judgment.     Kali- 

ZBISHKA  CHASDKA  C.  HlBIBAB  CHVaEXBBCTIT 

a  B.  X..  B^  A.  C,  166 
10  W.  XL,  leo 


17.- 


Ordir    dirmiti 


ing  apptal  for  feant  qf  frottctiiim, — There  was 
provlsioD  in  ■.  6,  Act  XXIII  of  1861,  for  the  te- 
■dndwim  of  sppeali  once  dlsmlBsed  nnder  the  pn>- 
vinaoB  of  that  Kction.  No  appeal  lay  from  tbe 
order  dismissing  than.  Baxbshdb  Ddtt  «.  Loor- 
nmnsu     .  .  6  W.  B.,  His.,  ISO 


uneatable  to  the  Judge,  or  especially  to  the  Bigb 
Court  nnder  Act  X  ot  186S.  Ahhid  Au  Eoav  d. 
Ndbbbai aAgra,aa8 

19.  Aot  XIX  of  1868-£<H<  for 

paHitio*  vmdw  Act  XIX  of  1863.  t.  S,— An  appeal 
Isf  to  the  Judge,  in  caiei  of  partition  imder  Act 
XIX  of  186a,  where  the  objectiou  iwsed  by  the 
party  opptmsg  partition  it  severalty  of  hnlding  by 
virtae  of  a  fwmer  partitioo.  Eukohut  SmaE  v. 
Choobka     ....    1  Agra,  Bev.,  44 


SO. - 


-  Act  ; 


order  passed  under  the  Beligkin*  Endowments  Act 
(XX  of  186S),  hut  the  party  diautJsfied  with  the 
<n^T  may  seek  to  aet  it  aside  by  a  regular  loit 
EsosDAH  Smaa  t.  Shah  Miraa  Pomoobt 

[W.  B..  1864,  UlB..  S6 
4  IT.  W.,  S 
5— CiCTi     Pro- 


EuvB  HoBSsni  V.  Axi  Hosbkoi  . 
SI.  ' 


eeiJvrs  Cod*.  1977,  *.  M7.— An  apptsl 

s.   617   of    the    Code   of   Civil   Procedure   against 

an  order  «f  a  District  Conrt  nnder  *.  S,  Act  XX 

of  1S6S.      SULTAH   AOKSNI  Sabib  r.  Bata  Hau- 

MizAB  t  z^  B.,  4  Had.,  aes 

33.  Oriar  appoint- 
ing tnutm  of  religioat  Budoamenl — Cirit  2'roct- 
dure  Coda,  t.  623 — Snpariiiiaitdeiice  of  High 
Court. — No  appeal  lies  to  the  High  Conrt  from  the 
order  of  a  Diatiict  Judge  vnder  i.  5  of  Act  XX  of 
1868  appointing  a  trustee  of  a  religious  eudowmait 
MinalciAi  v.  Sii&ramaaya,  I.  L.  R.,  11  Mad.,  36, 
followed.  E*Ua»  Affkeiti  Sahii  v.  Bana  Maiimiyar, 
I.  L.  £.,  4  Had.,  39B,  dissented  from.  The  High 
Cmurt,   tlierefore,   can  revise  sod)  an  order  under 


AFVEAJj—oti»fiitm*d. 

8.  ACTS — eonliimtd. 
s.  6S2  of  the  Civil  Procedore  Code.    SoiunmiAXl 

UrSALUB  E,  VlTBILIiraA  MUSAUAS 

LL  L.  B.,  19  Had.,  386 
S& B.  10— Ordtr  of  DU- 

trici  Judge  filling  vacanog  on  eonmittM. — It  it 
not  to  ba  assumed  tint  thra^  is  a  right  of  appeal 
in  arerj  matter  which  comet  nnder  tbe  cooMderatioa 
of  a  Jndgei  soch  right  mnst  be  given  by  the 
enacted  law  or  equivalent  antiiority.  The  Hig^ 
Court  has  no  juritdictioa  (o  hear  an  appeal  tram 
the  order  of  a  District  Judge  made  by  Um  on 
petition  pontiBiit  to  s.  10  ot  Act  XX  of  1668 
(Beligioai  Endowments),  appointing  a  member  to 
fill  a  vacancy  in  a  committee.  Neither  that  Act  ncr 
the  general  law  gives  any  liglit  of  appeal,  which 
therefore  does  not  exist,  from  such  an  order. 
MiKAxisi  Naidit  d.  Sdbbaiukia  Sastsi 

[I.  Zi.  B^  11  Mad.,  Se 
Z..  B.,  14  L  A..  leO 

84, B.    I8.-N0    appeal 

lies  from  an  order  passed  aoAa  Act  XX  of  I86S, 

s.  18.    Dblbus  Bahoo  BiaAic  c.  Assoob  Eahxas 

[aiW,B..8e8 

3Bb    Cieil       Proea- 

dnra  Codt,  t.  882— Order  rafkring  parvtitiioa  to 
MS. — An  order  patted  nnder  s.  18  of  Act  XX  of 
1863,  refn^g  leave  to  sae,  it  not  appealable,  nor, 
if  the  Judge  has  eiercbed  his  discretion,  liable  to 
rerinon  under  t.  622  of  the  Code  of  Civil  Procedure. 
In  bi  Vbssaibswab  L  Ii,  B,  10  Mad.,  98 

Sai  AnoxiHOUB  Cabb 

[L  Ik  B.,  10  Mad..  88  note 

EAzm  Au  e.  Azm  An  Euah 

[I.  I..  B..  18  Oalo.,  888 

Nor  is  aa  order  nnder  s.  18  granting  leave 
to  mstitute  a  suit  appealable.  Pboiap  CaAVDBA 
IIUBXB  c.  Bbojofatb  Hubbb 

[L  lb  B.,  18  CUo.,  376 

86.  Order     m  ad  t 

mtkont  jwitdiotion. — Where  a  Civil  Judge,  upon  a 
petition  applying  under  s.  18  of  Act  XX  of 
1663  for  leave  to  institute  a  suit,  made  an  order 
disposing  at  oac«  of  the  matter  in  ditpnte,  and  hi* 
KuccesKir,  revermng  the  former  cider,  decided  by  an 
order  upon  tbe  rights  of  the  parties. — Beld  that, 
though  both  orders  were  mode  witboat  jnrisdictioD, 
that  fact  did  not  give  the  High  Court  an  appellate 
jurisdiction  in  the  matter.  Eatibaja  Sumdaba 
HmTBTA  PnjiAi  e.  Nalla  Naikah  Fqaai 

[S  Mad,  88 

27.  __- AcfXXIofl8eS,B.S7— Jfrfst- 

loontors  order  of  Reeardar  of  Rangoon— Civil  Fro- 
eednre  Coi£s,  JS69,  t.  M.~Noapp^  lay  tothe  High 
Court,  iinder  1.  37,  Act  XSI  of  1863,  from  an  joter- 
locutory  order  of  the  Becorder  of  Bangoon  pasted 
before  judgment  in  the  suit,  e.g.,  one  passed  ooder 
a.  S3.  Act  VIII  of  1b59,  directing  a  detendant  to 
furnish  security.  QmBrs—WbeUier,  under  Act  VIII 
of  1869,  there  was  any  appeij  from  an  order  to 
furnish  security  nnder  t.  8S.  Ahmbd  Au^T 
Uahombd  e.  Glasisoxb,  WnuB  .  7  W,  B,,  808 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


AFFKAI.— eimfi<NM<f. 

S.  ACtS—eoiHinuid. 

ag, Beng«l  TMumoy  Act  (VIII 

of  1886),  a  84-0rti<r  <tf  Civil  Cottrt  *»Jer.— 
Than  it  no  •ppekl  from  in  orda  pMied  by  &  Civil 
Govt  nndei  ■.  S4  ol  the  Bengal  Tenancy  Act. 
Gdobck  Uou&b  o.  B^usbdb  Naxaib  Mjlhta 

[L  I-  B.,  18  Oalc,  371 

88.  C«ii  Procedure 

CotU  fjfit  XlFe/lSaaj,  M.  3, 588.~Aa  order  nude 
by  •  CivU  Court  nnder  s.  Si  of  the  Bengal  Teoanc; 
Act  U  Dot  ftppaaUble,  not  bring  a  decree  within  Uw 
mjfi^Pg  of  •■  8  of  tbe  Coda  of  Civil  FrDcedurei  and 
>o  Vftni  b«ing  alknred  b;  •■  US  of  the  Cede  or 
b;  m;  i^eaal  pt^jriaion  of  the  Bengal  Tenancy  Act. 
Oofflmt  MoUai  t.  BamMhar  Sarain  Maita,  I.  L. 
£.,  1$  Cale.,  Sfft  rafened  to  and  followed.  Pubi 
MoKUS  MnXHUi  e.  Basosa.  Chdbv  Chdckibbdtti 
[L  I-  B.,  Id  Cale.,  486 

8a  — K.   80,    91-Ordtr 

at  (a  M<aMtran«N< — Civil  Proctdmra  Code  (Act 
XIV  of  ISaaj,  «.  2.— A  proceeding  ander  i.  90  of  the 
Baiffi  Teaaaey  Act  is  not  a  suit^  and  the  order 
paM«d  in  mch  a  proceeding  ii  not  a  decree  ai  defined 
in  tlM  Civil  Procednre  Code,  and  hanca  an  order 
made  under  t.  91  on  an  application  under  ■.  90 
il  not  appe»lable,  althoogh  »  declaraticai  waa  tliercin 
made  that  tbe  petitioner  wai  entitled  to  make  the 
meamrement  with  a  polo  of  a  certain  mcaBnre* 
Dta  Gaii  c.  £ax  IiUi  Sdxdl       2  C.  W,  S.,  351 

81. e.lOi,l!i.2~Spacial 

Jadgt — J>imte  at  to  ittfUmetU  af  mt.  —  No  appeal 
Km  to  the  Htgh  Court  from  the  deciiion  of  a  Special 
Jttdg*  under  a.  KM,  d.  2,  of  the  Bengal  Teoanc;  Act . 
LiLA  Knn  NiBAin  c  Paldkhhabi  Fansey 

[I.  I^  B.,  17  CalcL,  SS9 

Sa.   —  W  98,  143-Jfa»a- 

gtr,  AppHoation  for—Snil. — Att  application  under 
a.  98  of  the  Ben^  Tenancy  Act,  1B85,  ia  not  a  suit 
between  a  landlord  and  traiant  within  the  meanitig  of 
a.  14S,  and  no  appeal  lies  from  an  order  rejecting 
mch  an  appUcaUioi.  Hcssus  Bex  v.  Mutook- 
SHun  I4AU.  ■    I.  lb  B.,  14  Calo.,  812 

88.  ._-™ —  B.   Via— Appeal - 

Amomt—Cotkartr^BiffU  of  tMl.—Seld,  for  the 
porpoae  of  determining  whether  ix  not  an  appeal  lin 
ooder  e.  168  of  the  Baigal  Teuaacy  Act,  the  term 
"  amoiuit "  in  that  aectioa  doee  not  mean  merely  the 
anmntof  rent  claimed,  bntthewbolc  amount  claimed 
in  tbe  mi^  induing  rent,  intereat,  etc.  Bsbasi 
Chuui  Set  v.  Bkitz  Nath  Pbaxuhk 

[8  C.  W.  IT,,  814 

84. 


AFFBAl.  ^coitli»td. 

8.  ACTS— codiinwrf. 
t.  153  (a)  of  the  Bengal  Tenancy  Act  include  the  caic 
of  rent  payftblo  by  a  tenant  ta  one  of  hii  co-iharei' 
landlords  who  collects  his  ahard  of  the  rent  separately. 
Ad  appeal  to  tjie  High  Coort  therefure  lie*  in  such 
a  case,  notwithstanding  the  amount  claimed  ii  lew 
than  KIOO.  Sabaih  Hauion  e.  Manopi  Pcttuk 
[1.  I>.  B.,  17  Calo,  480 

86. Cet,f.  S»it 

for—Road  Cen  Aet  (Stagal  Act  IX  of  1880J, 
I.  4? — Appeal  in  eatei  mder  KlQO—ilta»i»g  qf 
'f  n»t  ".^Althongb  the  Bengal  Tenancy  Act  declaKt 
that  in  St.  68  to  tig  and  in  n.  78  to  75  "Tent"  in- 
cludes ce«es,  yet  t^ae  are  enabling  pnrriiianB,  pa«s(] 
to  extend  the  meaiung  of  "  rent,"  and  it  in  no  way 
interferes  with  tlie  law  refusing  a  nght  of  appeal 
in  nits  below  HlOO  in  ralae,  which  law  is  made 
applinble  to  suits  for  cesiei  by  s.  47  of  Bengal 
Act  IX  of  1880.  Bajaki  Xant  Nao  v.  Jaosoh- 
wAs  SiBSH     .        .        .  L  II.  B.,  30  Gala.,  364 


—  S»\t  for  rtat— 
—Where  there  was  a 

.  rent  annually   pay- 

u>l^  the  plaintiffs  claiming  R16,  and  the  <!efen- 
daata  allc^ng  the  rent  ta  be  only  B7-8  ■■—Beld  an 
appeal  lay  nnder  i.  153  of  the  Bengal  Tenancy  Act. 
AuxHO^  Chuvt  tlAii  V.  Shobbi  Bhctsas'  Bosk 

[L  I..  B.,  16  Calo.,  166 

86. ■ Apfealfrom 

ittrm    •'«    rmt-mt    *»dar    KIOO.— The      words 
umtJIy  payable  by  a  tenant"  in 


87. 


-  Sai'i  for 


Iff  reiU^Ddk  ceti  teheit  cotuidtred  lu  r 

paal  vhtre  ttt^ael-malter  under  val»t  of  KIOO.— 
tVhere  dlk  cess  i>  clumed  under  the  contract  by 
which  the  rent  ie  payable,  it  must  be  regarded  ab  rent, 
(.«.,  as  part  of  what  is  lawfully  payable  in  m^ney  for 
use  and  occupation  of  tlie  land  held  by  the  tenant,  and 
where  there  ii  a  dispute  with  regard  to  such  dlkceie, 
tjie  amount  of  rent  is  in  dispute,  and  an  appeal  Itei^ 
though  the  amunut  in  dispute  is  less  than  tilOO, 
and  notwithstanding  the  jiroriuons  of  a.  158  of 
the  Bengal  Tenancy  Act.  Watsox  &  Co.  v.  Sbu- 
KBiBTO  BacTMicK     .        .  I.  Ii.  B.,  91  Calc,  188 

Sa ~ Order    of    Se- 

monii.— The  term  "order"  in  a.  IBS  of  the  Beoga) 
Tenancy  Act  docs  not  mean  merely  a  final  order,  but 
indndei  an  interlocutory  order  mch  as  an  order  of 
remand.  3. 163  of  the  Bengal  Tenancy  Act  prccladcs 
an  appeal  from  an  order  o(  remand  made  in  an  action 
for  roit  tor  less  tDan  HlOO,  unless  saeh  order 
has  determined  any  of  the  questions  specified  in 
s.  168.    Qaoah  Ghahs  Sakdab  v.  Cabfbbbz 

[4  C.  W.  IT.,  44 


88. 


-  s.  173— Appeal   ty 


_^.li>*-p»t^^ailrtBhethermaiittaiitaile, — Koapp 

lies  at  tlie  instance  of  an  anction-purchaier  against  an 
order  setting  aside  a  sale  under  s.  178  of  ttie  Bmgal 
Tenancy  Act.  £ash»  Singh  v.  Mitri  Siagh,  I,  X. 
B.,  il  Calc,  SS5,  referred  to.  HAaASASDHD  ASHt 
XAxi  D.  Haxish  Chahdba  Die  Pal 

[9  aw.  IT..  184 
BoaHO  SiHOB  V.  Hiasi  Stsas 

[LI^B.,aiOalo.,M6 


4a- 


~  B,  174,  Order  aoder 


■  Civil  Fracednre  Code,  1883,  e.  2M.— An  order 
nnder  s.  174  of  the  B^igal  Tenancy  Act  is  not  one 
under  s.  344  of  the  Civil  Procedare  Code,  and  is 
therefore  not  appealable.  Kisbori  Uohith  Box  r. 
Sahodahaxi  Daai    .  .    1  C.  V.  27.,  80 

SUXS  NABUIt  IiALC  r>  OoxoKB  Pbohas 

paw.  IT.,  844 


lizcdbyGoOt^Ic 
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APPBAL— co»<«mA 

8.  ACTS—eoittinued. 
41. ComponleB  Aot,  XIX  of  1867 

— Order  ptactaff  name  on  litt  of  coiUributoriet  qf 
eompang.—So  appeal  Uy  frcm  &□  Drder  of  b  Dis- 
trirt  CanrtpKcitig  t lie  name  of  on  alleged  sllotten  on 
the  lut  of  contTibQt<~iieB  nf  a  companj  wonud  np 
under  Act  XIX  of  1867.  JAarrATBAii  HistAtBAM  v. 
Tbb  Qdjabat  TBADcre  Cohpant 

[8  Bom,  A.  a,  lec 


4a- 


-  Order    under    Companies 


Aot  <VI  of  1882),  B.  SS—Apptrd 
where  no  Utve  ru  to  title  ii  rutted. — An  appeal 
lies  from  an  crder  paued  nnileT  i.  66  of  the  Indian 
Companiea  Act  (VI  of  1883),  ilthongh  no  unte 
IlM  lieen  directed  npon  a  qneition  at  title.  AmiTA 
Laui  Qeooi  b.  Shbiss  CsinrDBR  Chowdbbt 

[1 1..  B.,  Se  Calo^  944 
4C.W.If,101 

48. 8.  fta.  Order  under 

—yoliet  of  appeal— Companiei  Act,  ».  S14—Limi- 
iation  Jet  f XV of  1877 J,  t.  12.~Se!d  thai  no  appeal 
la;  from  an  order  made  under  i.  162  of  Act  VI  of 
1D82  bj  a  Conrt  under  the  taperriiion  of  which  pro- 
ceeding* in  liquidation  wero  being  conducted,  declinini; 
to  contlnne  an  Inveitigation  cctniaenced  b;  it  under 
that  lectian.  Meld  alio  that,  whether  or  not  the  aer- 
vjce  of  noUce  cf  appeal  within  three  weeliB  provided 
for  bf  (.  214  of  Act  VI  of  1882  implies  that  all  the 
fonnaliliei  preacribcd  for  the  preieotation  and  ad- 
mi»Bion  of  an  appeal  by  the  Cede  of  Civil  Procelure 
muat  flrgt  bcgonetbrongh  before  notice  of  appeal  can 
be  Ktved,  a  penon  appealing  under  the  «ud  teetion 
cADDot  aTail  bim  self  of  the  provieioni  of  s.12  of  the 
L.ttitation  Act.     Waij.  d.  Howard 

CL  Ih  B.,  18  AIL,  916 


ahargtable  on  a  plaint — Suit  by  mortgagor  to  eel 
atide  mortgage— raluatian  of  Muit. — There  la  no 
appeal  againat  the  order  of  a  District  Jndge  fixing  the 
anoant  of  the  Court-fee  chargeable  on  a  pl^t. 
The  light  of  appeal  to  which  the  pUintiff  might  hare 
been  entitled  under  aa.  SI  to  S6  of  Act  VIII  of  ISSS 
haa  been  taken  away  by  a.  12,  cl.  1,  of  the  Court 
Fees  Art  (Til  of  1870).  HABiTAS  MArHAVSAO 
If  AiE  r.  Teb  Collbciob  at  Toaba 

[L  lb  B.,  a  Bom.,  14S 


Eng  Naraga*  Madhavrao  v.  The  Collector  of  Thana, 
I.  L.  B.,  2  Bom.,  145.  that  the  decietnn  of  the  Court 
of  the  fl™l  inatanee,  rejecting  a  plaint  for  inmffi- 
ciency  ol  the  valuation  and  stamp  fcr  the  purpcsea  of 
the  CSiurt  Peea  Act  (VII  of  1870}  not  being  to  the 
detriment  of  the  reTenuo,<s  final,  and  no  appeal  lies 


-  Order  r^ecKng 


*•>•  Oniar  r»jeef*»g 

pJaiid— Plaint  iiuufflaietUly  Mtanped— Civil  Pro- 
etdnre  Code  (Aot  X  of  1877),  1. 1,  tit.  "Dterte."— 
Aa  appetl  lie*  against  an  order  rejecting  a  plaint  < 


APTXiJkli—eontiaiied. 

8.  ACTB^eonlinted. 


47.   Civil  Froetdmre 

Codt,  1SS9,  I,  86.-8.  12  of  the  Court  Pees  Act 
does  not  prevent  a  party  frim  appealing-  to  the  H  gh 
Conrt  under  s.  36  of  the  Civil  Procedure  Code,  and 
nn^ng  that  the  Court  of  flnrt  Instance  waa  wrong  as 
to  the  particalor  article  of  the  schedale  of  fees  by 
which  the  case  ma  governed.  QuiraAVonaE  Ceow- 
SRAnr  n.  Qofax  Chtvdsb  Hoy      .  19  W,  B.,  914 


4a 


Appeal  agaimtt 


»  order fbr  pagmeiil  of  addiliomal  Comrt-feet.— In 
a  anit  in  a  Snbordinite  Court  by  membera  of  a 
Malabar  tarwad  to  set  aside  an  instroment  affect* 
ing  the  whole  of  the  tarwad  property,  the  Sabtcdi- 
nate  Judge  beld  that  Court-fees  wore  leviable,  sssMsed 
on  the  value  of  the  property,  and  accordingly  ordered 
an  addition*!  payment  to  be  made  by  the  plaintiff 
and,  on  (hnr  failure  to  make  the  payment,  dis- 
missed  the  suit.  Seld  that  an  appeal  lay  fnnn 
the  order  for  payment  of  the  additional  Conrt-feci, 
and  the  High  Court  waa  not  jn^laded  by  the  Conrt 
Fees  Act,  s.  12,  from  revising  it,  and  reveniiiK  the 
decree.    Eahabat  o.  Eomappar 

[I.I>-B.,141IML.ie9 


49.- 


-  Order     <m     to 


val%alio%  and  elaei  to  tehiah  a  tnit  belongs— 
Deeition  m  to  tuch  cla*i—S.  7,  el.  10  fa),  el  A  foL— 
An  appeal  lie*  gainst  s  decidon  as  to  the  chato  which 
a  salt  belongs,  although  it  does  not  lie  againit  a 
decision  as  to  the  valnatlun  of  the  suit  in  ttut  class. 
A  decieiun  of  the  lower  Court,  holding  that  a  anit  is 
one  tor  apecific  performance  of  a  contract  of  sals  and 
tn  be  valued  according  to  the  amnunt  of  the  eonsi- 
deration-monoy,  is  appeaUble.  Dada  Bha  Kaajs 
V.  Nasbbh  Bahchawba  J.  Ii,  B.,  28  Bom.,  486 
See  Sabsabbivimi  d.  Qahtat  Sinmt 

[L  L.  B.,  17  Bom,  08 


60. —  Oii&rdlan  and  Wards  Aot 

(Vin  of  18B0>,  as.  aa,  46-Oniw  n^n^ng 
renvntration  to  guardian,— K.  Naiir  of  the  Dis- 
trict Court  waa  appointed  guardiaB  of  the  property 
of  certain  minors,  bntno  prjviainn  ss  tohiaremnnen- 
tion  was  made  at  the  time  of  his  appointment.  Snbse- 
qnently  he  applied  for  remtmeration  on  his  transfer  to 
anotlier  app  iutment.  The  Jvdge  passed  an  order 
refusing  to  allow  an;  remnneratbn,' on  thi  gronndi 
that  lu9  accounts  had  been  badly  kept  snd  the  estates 
had  been  mismanaged.  The  Naidr  applied  againat 
the  order.  Meld  that  the  order  was  not  appealable. 
Oahqadhax  Uitll  t.  SammaBAO  Jatdbtbao 

[L  L.  B..  34  Bom.,  OS 

61. e.    88—.^ ppt 


lizcdbyGoOt^Ic 


DiaasT  or  oasbs. 


(  ns  ) 


ASnAJt-'WmUmMd. 

8.  ACTS— «tKi/tM«iI. 


6&— 


— B,  48 — Civil  Proeedwre 


Codt  (1882),  H.  «3,  S0a~0rdtr  purportittff 
ht  patted  under  appealabU  leclion — Apptal  eater- 
toimtd  Ikongh  Jidge  \adnc  poieer  to  pa*i  ordrrt 
■wlsr  the  tection  at  \i  purported  to  (f0.— ^By 
m.  48  {4)  of  the  OnsnUAn  uid  Wudi  Act,  1890, 
in  case  of  dli^bedience  to  an  order  paiaed  under 
■Db4i. '  (f )  Htd  (S)  of  that  icction,  in  reUtion  to 
tlw  ooodnct  DT  pToeepdiogi  of  gnaidluu,  the  order 
may  be  enforced  ia  the  sanie  manner  ai  an  injanc- 
Uon  granted  under  a.  492or>.4eS  of  the  Code  nf  CiTJ] 
Procedure.  On  &  petition  beiof;  prcaented  to  a 
District  Cnitit,  asVing  tlut  the  gnardiani  of  certain 
minon,  who  had  been  appointed  by  the  Cnnrt  onder 
the  Goardian  and  Words  Act,  might  be  removed,  the 
Judg«  panand  an  order  in  which  he  pnrportedt  > 
■MOO  an  {njnncttrn  under  a.  492  of  the  Code 
of  Civil  Procedure  for  the  attachment  of  the  eitate 
of  the  minon  and  to  appoint  a  receiver  to  manage 
the  eitate.  On  an  appeal  being  preferred  agunit  tJie 
mii.  orders,  it  waa  contended  tiiat  the  Judffe  mnit 
be  taken  to  have  acted  under  (he  Ouardiiui  and 
Wardt  Act,  1890,  and  that,  inaimach  a«  no  appeal 
waa  provided  by  that  Act  In  respect  nf  audi  an 
order,  iko  app^  la;: — Held  that,  thni^h  both 
ord«T(  vers  pasMd  without  jnriadiction,  the  Jadze 
purpoiling  to  have  acted  under  a.  462  of  the 
Code  of  (^vil  PrDc«dure  a«  regaidi  the  inne  of  an 
InJuncttMi,  and  under  i.  BOS  aa  rsparda  the 
app(4ntment  of  a  receiver,  inasmuch  as  orden  und^ 
elUier  of  these  sectiona  were  appealable,  the  fact 
that  the  Jndite  bad  no  power  in  this  case  to  paM 
oidars  under  them  did  not  bar  the  High  Court  from 
treating  the  orders  ai  laving  been  passed  therennder 
for  the  purpoae  of  entertaining  an  appeal  against 
the  orden,  rince  there  was  no  [oovision  m  lair 
under  wMch  the  Jndge  oould  pass  orders  attaching 
poperty  or  appointing  a  receiver  without  sncb  orden 
Wng  subject  to  appeal.  Hurrith  Chuwfer  Chov 
dkryy.  taii  Sundari  Dehia.  L.  S.,  10  I.  A.,4  : 
I.  L,  R.,  9  Calc,  483,  ref (rred  to.  Absitl  BaaniAl' 
QAVAPAiai  Bbiita    .    L  Zi.  Bi  SS  Mad.,  617 


68.- 


.  47- 


„al    of 


■  yaardiau^Order  re/miinff  to  remote  agtuirdi 
No  appeal  lies  under  the  Guardian  and  Wards  Act 
(VJ1I  of  L890),  from  an  rrder  of  a  District  Jndge 
refusing  to  remove  a  guardian.  MoRtXi  CBtmvBa 
BnwAS  V.  Tarihi  Scfsibb  dnon 

[X.  I..  B.,  le  Gala,  487 

5t  Removal         of 

ffUardian^Order  refurinfio  rtmoue  a  guardian. — 
DpoD  an  application  for  cancelling  a  certificate 
of  goardianihip  of  the  pernn  and  property  of  a 
uiaor,  tbs  IHstriot  Judge  ordered  the  certificste  to 
ba  amended  only  as  regards  the  guardianship  rf 
the  person  by  appointing  the  applicant  as  snch 
gnaTdian.  and  ordering  a  monthly  allowance  to  bo 
nid  to  hai  for  tthe  education  and  maintenance  of 
iks  Bdqpr.    The   applicant  appealtd  to  the  High 


KVP^AJt—comtitmtd. 

S.  ACTT!!— ooiift»«nf. 
Conrt : — Seld  that  the  order  appealed  from  wm 
one  refusing  to  rrmnve  a  guardian,  and  as  such 
was  not  apppnlable  nndpr  cIs.  {/)  and  {n)  rf  s.  47 
nf  the  Guardian  and  Wards  Act  (^'IIT  of  I8S0). 
UoMma  Civudir  Bitnii  v.  Tarini  Svulrtr  Ohnte, 
I.  L.  R.,  19  Ca!e..  4S7.  followed.  Pakhwati  Dai 
V.  Irvba  N&baih  Sinoih  .  L  U.  B.,  38  Gala,  Wd 


66.- 


■-  Appeal — Onier 


refuting  to  iJtrecf  Ms  remmnl  of  a  guardia 
Where  an  appliiaint  ffr  a  certificate  of  puardianihlp 
applied  for  %  twr-fold  relief,  namply,  that  the  eiist- 
inn  iniardlan  micrht  be  remnved  and  that  she  herself 
might  be  appointed  guardian,  and  her  applicaU^n 
was  dtsmisaed.  It  wu  held  that  no  appi>al  would 
He  from  the  i^er  of  dlsmlBsal,  siich  order  being 
an  order  refusing  to  direct  the  rcmovsl  of  a  guar- 
dian. JToAtmn  Chuuder  Bierat  v.  Tariui  Sutiier 
Ghoie,  I.  L.  S.,  19  Cah.,  487,  PakAtrauli  Dai  V. 
Tudra  Narnin  Siugi,  I.  L.  R..  SS  Cah..  SOI,  and 
I»  re  Bai  Kartia,  I.  L.  R.,  SO  Bom.,  057,  referred 

to.      iNTUE-ITII-inBflA  P,   AltWAR-rX-tAH 

[L  L.  IL.  SO  All.,  488 


-  Kid 


66. 

refuting  te  remove  a  guardian. — The  effect  o 

4?   (iT>  and  48  of  the  Guardian   and  Wards  Act 

(Vni  of  lB90i  is  to  allow  no  appeal  tmm  an  order 

refnung  to  remove  aguardUn.    Iir  be  Bat  HASiritA 

[L  H  B.,  SO  Bom.,  607 

67. Iiaod    AocLolBltioii    Act  (X 

of  1871%  ».  16  —Dittriet    Judg^i     order   on 

rejerenoe  hy  tk»  Colleetor—Qtieefiant  of  eon- 
Jlicting  elaint  to  titlt — Pertont  claiming  inferetl 
in  the  eempentation — "  Apvortionment,"  eonttruc- 
tion  of  the  term. — A  Collector  having  acquired 
land  under  the  providona  of  the  Land  Acquisition 
Act  (X  of  1870),  and  a  qnestlon  having  arisen  as  to 
the  light  to  the  comppnntion, — eafh  nf  two  rival 
claimants  claiming  eiclnslve  title  t"  the  whnla  of 
the  oomjHntation  awarded, — the  Collector  referred 
the  qnestdon  to  the  decision  of  the  District  Jndge 
under  s.  16  of  the  Act.  The  District  Judge  having 
decided  the  questJon  In  favour  of  one  of  the  claim- 
ants, the  other  appealed  to  the  High  Court.  In 
appeal,  it  was  contended  that,  as  the  proviiinns  nf 
the  Land  Acquisition  Act  apply  to  cases  in  which 
there  waa  a  dispute  as  to  the  appr<rtinnment  of 
compensation,  and  not  to  cases  In  which  there  waa 
no  question  as  to  apportionment,  and  in  which  each 
of  the  cUmants  laid  claim  to  the  entire  amount  of 
the  compensation,  the  ordo'  passed  by  the  District 
Judge  was  not  appealable  under  the  prnv'aions  of 
the  Act,  as  there  was  no  qnestion  of  apportionment 
to  be  determined:— JTeM  that,  looking  to  tlM  lan- 
gn^e  of  a  16  of  the  Land  Acquisiti'm  Act  (X  of 
1870),  wluch  clearly  contemplates  the  reference  of 
snch  a  ffisimte  being  provide]  for  in  the  subsequent 
part  of  the  Act,  and  as  there  Is  nn  other  provision 
in  the  Act  made  for  it,  the  term  "apportionment" 
in  Part  IT  should  t>e  given  a  Uheral  cnnstmctiim, 
as  indnding  the  ease  where  the  Conrt  has  to  deride 
between  rival  clumants  to  the  entire  compensation. 


iizoabyGoo(^Ie 
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APPB&li—toiHinmed. 

S.  ACTS—eoaiinued. 
The  crder  of  the  District  Jndgo 
ftppnUble.     Eashik  v.  Aussbi 


DIOBST  OF  CASES, 


ea- 


[L  I..  B^  le  BonL,  sas 

B.      a9—Additiinial 


Judge — Diitriet  Jvdge — Citnt  Procedure  Code 
CAot  XIV  ofiesaj,  ».  64?.— An-Addlticmil  Judge 
appointed  to  'heis  cmki  nnder  the  Land  Acqnuition 
Act,  1870,  is  ft  District  Jndge  vithin  the  mfaniug  of 
1. 89  of  the  Act.  Under  ■.  617  of  the  Civil  Prece- 
dure  Code,  sd  sppcftl  from  the  I'eciaion  of  »n  Addi- 
tion^ Judge  10  appointed  lies  to  the  High  Coart. 
15  Tax  HJiTtsB  at  vsi  appmcatios  op  Pobbbh 
Hatb  CHATOBBjai  t.  Sbcbmabt  op  Stats  mb 
IBKIA .  L  L.  B^  19  Oslo,,  SI 

6ft Land  Aoqulsltioii  Aot  <I  of 

1884),  M.  18,  19,  as,  aad  S^^Ei^erence  by 
Colieeier  to  Jtijge  at  to  diipotal  of  eompetuatiom 
awarded  for  land— Appeal  from  Judg^t  order. — 
Eeld  that  an  appeal  wilt  lie  to  the  High  Court 
from  an  order  of  the  Diatrlet  Judge  made  upon  a 
reference  by  the  Collector  nnder  w.  IS  and  19  of  the 
Land  Acqniution  Act,  ISM,  a*  to  the  diepoaal  of 
compenntinn  awarded  for  land  talcen  np  b;  Qov- 
emnient  under  the  Act.  Salaram  Bhramaratar 
Boy  V.  Sham  Sunder  Narendra,  I.  L.  B.,  28  Calc., 
sue,  followed.  Eeli,  also,  that  hi  an  appeal  from 
the  order  of  the  Di«trict  Judge  aboTe  referrtd  to 
the  ntenmrandnm  of  appeal  must  be  gtamped  ai  an 
appnl  from  an  original  decree.  Shbo  Battait  Bai 
cMoBBi  ....  LIi.B.,SlAlL,864 


ea ' 


-  ICmury  Courts  ofBecmeet 


Aot,  ZI  of  1841.— An  appaJ  Uy  under  Act  XI  of 
1641.    OmTHAU  DosB  e.  Hooltah  Hfil 

[9  IT.  W.,  9S0 

BL An  appnl  lay  to 

the  High  Conrt  of  Judicature  for  the  North- 
Woteru  ProvinceB  frem  the  dfcrce  of  a  Military 
Co'irt  of  EequEst  hfld  at  Morar,  Gwalior.  Mooltab 
MnLi  e.  GuNSAa  Dosa  3  If.  W„  7B 

62. B«KiBtrati<m  Aot  (XX  of  1866). 

— "So  appeal  lln  to  the  High  Conrt  from  an  order  pawed 
under  the  Begiatration  Act.  Baitbssub  Mauaxah 
a.  KuLLTA^BBirxu  Dbbia  .  6  W.  B.,  288 

68. — ^88.82, 88,  flnd84.— 

No  appeal  lay  liom  an  order  by  ■Begi«tnu'  refuringto 
Cicrdee  hia  discrpticn  under  a.  S3,  Act  XX  of  1S66. 
Snch  an  order  nunc  neither  within  b.  83  nor  i.  84  of 
the  Art,     Sabedis  t.  SAHasAU  Sdtob 

[6  B.  L.  B.,  678  note :  14  W.  B.,  104 

84.- n,BSi— Order  rffKMing 

to  allow  amonttt  of  decree  to  be  levied  by  itutal- 
metUt.  —There  is  no  appeal  from  an  order  r^asing  to 
allrw  the  amount  due  under  a  decree  passed  upon  an 
■obligation  sptcially  rfgiiterwl  nnder  s.  62,  Act  XX 
of  IBSO.  to  be  levied  by  instalments,  and  directing 
iinmediste    enforctment    ot    the    decree.     In    thb 

MAITBB  01  THE  rETITIOS   O?    BAHK    I-IRBABY   Ba^U 

[7  W.  B.,  180 

eg.  — — Ba,5a,  Ba-Orderi» 

ereetitiom  of  decree — Band  tpeeiallv  regiilered — 
Brgittrttion  Act,  XX  of  1866,  tt.  69,  B3.—Htld 


APPEAL-  toiUi**ti. 

8.   ACTO—^OItfMHMA 


tfaeprovinonsof  B.  6SofActXXofl86e,Qpoa  abood 
•pecially  registered  nnder  the  prOTisionjt  of  a.  6S  of  that 
Act.  Sananand  r.  The  Bank  of  Bengal,  I.  L.  B., 
1  All.,  i77,  oTctruled.  Petition  of  Bai\  Belary, 
7  W.  R.,  J30,  and  Bar  Ifafi  Clatteijie  T.  FiOtick 
Chunder,  18  W.  B.,  673,  dijMDted  from.  WltATAT- 
UK-MEBA  c.  NAJIB-ini-FlB8A    .  L  L.  B.,  1  AIL,  883 


86.  — —  •.W.— An  appeal  lay 

from  an  crder  in  ciecntion  of  a  decree  made  uoder  t.  bS 
ot  Act  X\  of  1866.    Bbirakbbat  c.  Fbbitihdbe 

[I.  LB^  6  Bom.,  678 

67.   TheM  was    no 

appeal  from  a  decree,  nor  from  order*  paasett  In 
eiecution  nf  a  decree  niade  under  a.  G3  of  Act  XS  of 
1866.    Bhtbfb  CBmssB  «.  aoi.AP  Cookabt 

[L  L.  B.,  S  Calc,  617 
PmiTB  Bam  r.  Dbo  Eobb  41!r.W.,a8 

68.  No  appeal  lying 

against  a  decree  made  under  a.  68,  Act  XX  of  1866, 
the  petition  vas  directed  to  be  returned,  irith  a  view 
to  i^  bring  presented  to  the  Court,  if  deured,  by  way 
of  motion.    Rabr  Bbhaby  Babu  c.  Oi7Btn>ASB  Babtj 

[7  W.  H.,  116 

69. ■ Specially  regie- 

tered  ioitrf.— No  second  appeal  lay  to  the  High  Court 

X'nst  an  order  paned  on  an  application  for  execution 
decree  made  in  asuit  on  a  bond  ipecially  rc^stcred 
under  a.  6S,  Act  XX  of  1866.  Qii«r(— Whrthec  an 
appeal  lies  at  all  against  such  an  order  passed  In 
prooeedin);s  taken  in  execution  of  such  a  decree.   Bbi- 

BCLLAT  BHATTACHABn  G.  BABCBAH  CoATTOFASSTA 

[I  I«  B.,  U  Calo.,  189 


70.  - 


-  88. 64, 66 — Septal, 
Effect  of.— "So  appeal  lies  against  ordera  paMed  hi 
exet^utinn  of  decrees  under  Act  XX  of  1866,  the  pro- 
cedure under  that  Act  having  bcoi  einrtaly  aaved 
by  Act  VIII  of  1871,  which  wpealei  Act  XX  ct 
18G6.     Rahakaiiii  r.  Tsb  Bake  o>  BsvaAi, 

[L  L.  B^  1  AU,  877 

71.      — ___ _  a,    66.— An    appol 

from  an  order  or  decree  paned  in  proceedings  had  in 
execution  of  a  decree  made  under  t.  fia  of  Act  XX  of 
1866  ii  not  barred  by  anyUung  In  s.  GS  of  that  Act. 
Sbibuxlat  Brattachakji  «.  Babcbah  Ceattopa- 
SHYA    .  .    I.  L.  B.,  IS  Calc,  511 

72, In  cases  in  which 

s.  65  of  Act  XX  of  1S66  ban  mi  appeal,  it  does  so 
equally  in  "matters  of  execution  as  m  reqiert  of  the 
decree  passed.  Hcvvatb  Chaitxxji  c.  Pcttiok 
Crttvsbr  Sakadixax  18  w,  B,,  SiS 

Kasea   Kribto   Dutt   v.     GirasA   K  a  b  a  i  )■ 
Chattbbjbb  .    S8  W.  B.,  SS8 

HiTBo  SiTirptrBi  Dbbu  b.  Pphohubak  Uohddi. 

[a4w.B.,aa6 

78.   n.B*-Orderr^i- 

irg  to  regitttr  doeummtLSeld  that  thert  wt«  do 
appeal  tn  the  High  Court  from  the  deciAm  of  t  Dis- 
trict Court  on  a  petltim  nnder  i.  84  a<  Act  XX  of 


lizcdbyGoOt^Ic 


DlGBSr  OF  CASES. 


( 


) 


8.  ACTS — etmtitawd, 
iiijlth  the  right  to  hare  tt  docnmeat  re- 
riftcred  I  nor  mnild  the  Conit  interfere  witb  tnch  ft 
decUon  under  Begniation  XI  of  1B27,  •■  6,  d.  S. 
Ex-ri>Ta  IXhiuxdab  Bkatixidu 

[8  BocL,  A.  O.,  104 


74.- 


■   Ordtr  o/Deptf 


ft  CamminiOMr—Diifriet  of  Choia  Sagpore. 
in  ftppetl  iiDd«r  i.  84,  Aet  XX  of  1866,  traa  the 
order  of  »  Deputy  Caminiidaiier  in  Chofa  Ni4tpore, 
moft  he  made  to  the  JndicUl  Commiiaionff,  who  ei- 
crdwe  the  power*  of  a  Zillah  Judge  in  all  the  dia- 
tricti  of  that  diTiikm,  In  vbi  iutteb  or  rm 
rBTiTtov  ai  Bnssu  Hautooh      .  SW.tL,  S66 


7«.  . 


-   Ordtr  of   Dif 


irUt  Court. — Anoider  of  a  Dutrict  Court  nodFri.  Si 
of  Act  XX  of  1866  was  not  appealable  to  the  High 
Court.     SUiSB^u  Hisbek  t.Jasei  Eoeb 

[ew.iL.iss 

78. Deoroa  under  b.  77,  B«k1b- 

tratioil  Act,  1877 — Suit  to  compel  ngitlration — 
Appeal. — An  appeal  lin  from  a  decree  In  a  suit  nnder 
t.  77  of  the  Begutnttlon  Act,  IST?.  to  obtun  regti- 
trktkin  of  a  drcnmeiit.  WieawATtta^s  Paitdjt  «. 
FbabhabaxBeat  .    I.  Zi.  XL,  8  Bom.)  Se9 

77.— —Bt«iapAttt(X.orWeBi.a.n— 

Order  rafting  docameiit  tendered  ivevidtaea^Fin- 
alUy  qf  order. — Held  that  an  appeal  Ilea  to  the  High 
Court  fronithededaiDnof  aJndgeuiaDiTiaion  Conrt 
reitetiiig  a  doenmeot  tendered  in  evidence  nnder  e.  1?, 
d.  1.  ot  Act  X  "f  1862,  on  tho  gronnd  t^at  there 
had  been  an  intention  to  evade  the  payment  of  stamp 
dot;.  The  pointnponwUichlhedeclmonof  the  Conrt 
bto  be  final,  nnder  ■.  17  of  the  Stamp  Act,  ii 
••  to  what  ia  the  proper  unonnt  of  atamp  dnty 
which  the  docnment  iingbt  to  bear,  and  not  aa  to 
whether  the  Court  onght  or  o«ght  not  to  receive  the 
A>niment  in  cridence.  BoTAi,  Bute  ot  limit  c 
HoKiUBJi  Khozbdji  .        .   S  Bom.,  O.  C,  168 

7a. Aat  XXVI    of  1887— Orrfer 

(H  to  voluation  of  nif.—rnder  Act  XXVI  of 
18S7,  the  doeiuon  of  a  Conrt  of  flnt  iiut*nce  u  to 
the  valuation  of  the  mbject-matter  of  a  mit  ii  final. 
lau  Chahdbi  UoovBRns  v.  Loebkacb  Bot 

r6B.i^B.,ApL,ia 

14  W.  B.,  461 

ftAyttJJNuni  V.  EAximnntiBsA  Bibib 

re  B.  Il  B.,  Ap.,  U 
14  W.  Bh  381 

78. Mh.    B,    art 

11  BOto—Ordiir  r^ectliig  plaitU  for  undertalt- 
atio»~A<rt  VUI  of  1859,  ,t.  30  and  S6.— Whtro 
a  plaint  ii  rejected  nader  ■.  30  or  Act  VIII  of  1859 
\ly  the  fint  Conrt,  on  the  gronnd  that  It  il  nnder- 
valned,  an  appeal  liei  fmm  mch  order  nnder  i.  S6  of 


(b*  qn«itic«  marrtr  relatM  to  the  amonnt  of  rtcinp 


AVFBAl,~eoiUiinied. 

8.  ACT9~eew7«rfe(f. 

to  be  impressed  upon  the  pbunt.      CollBOTOB  O* 

STLorr  t.  Kali  Kvxu  Dun        7  B.  !<.  B.,  688 

[16  W.  B.,  F.  B.,  10 

Contra  HuSHCgTmiK  CstroxlSBUrPir  r.  BTHAn 

Dabi  .        .     7  B.  I..  B.,  604  note 

[18  W.  B.,  416 

i.  ABBITBATION. 

-  Arbitration     by    Court— 


Com  referred  to  Court  under  Chapter  XXVIII 
(m.  33S—880J  of  the  CMl  Procedure  Code- 
Appeal  from  a  decree  in  the  nature  qf  an  aieard 
-^Caie  referred  to  the  dedeion  qf  a  Court,  both 
parliei  agreeing  to  abide  iy  meh  deeition. — Where 
both  parties  to  a.  anit  referred  the  matters  in  dispnte 
between  them  to  the  Conrt,  and  agreed  to  abide  b;  its 
det^on,  and  the  Conrt  passed  a  decree  awardiog  a 
•ertun  sum  to  the  plamtiff, — Seid  that  no  ap^al 
lay  from  the  decree,  the  decision  of  the  Conrt  being 
in  the  natnre  of  an  arbitrator's  award.  Satad  Zaui 
0.  Eaubhai  ,  I.  Ii.  B,,  as  Bora.,  768 

8L Judgment    on    award— 

C(«{  Proeedure  Code,  1859,  el.  SOB,  SSy—Finaiiiy 
ofdeer»e.—Oa  the  application  of  one- party  to  a  re> 
terence  to  arbitration,  witbont  the  intervention  of  a 
Court,  to  have  the  award  filed  ,and  for  judgment 
thereon,  an  objection  of  the  otber  party,  that  the 
award  had  been  come  to  after  wb  artiitiaton' 
anthority  had  been  repudiated,  was  oveimled,  and 
judgment  was  paaaed  by  the  Honsif  in  accordance 
with  the  award.  Held  (Paci«  J.,  dissenting)  an 
appeal  lay  frrm  the  decision  of  the  Mnnnf.  In 
another  case  the  qneetion  was  referred  to  •  Fnll 
Bench,  whether,  when  ac  award  has  been  ordered  to 
be  filed,  and  judgment  has  been  given  in  arcordance 
with  It  under  a  387  of  Act  Till  of  18S9,  is  such 
judgment  open  to  appeal  t  The  answer  given  (Paul, 
J.,  dissenting)  was  •.  It  ii  open  to  an  appellant  to 
show  that  ^  paper  which  lise  been  filed  is  not 
an  award.  If  it  ii  an  award,  and  judgment  Is  given 
in  accordance  with  mch  award,  such  jndgmmt  i* 
final.  PetPaul.J^.— Thojudgmentisfina).  SaBhiI 
Chabait  Chattbbjsb  1?.  Tabak  Csaitdba  CBAr> 
TiBJBR  and  Lala  Ibwari  Pbabas  f.  Bib  Bhabjas 
Tbwabi  .     B  B.  II.  B.,  sis 

[16  W.  B.,  T.  B.,  9 

Babub  Ubah  v.  JumTH  Hbah    S  C.  Ii.  B.,  863 


BX. — A  mit  in  the  Hnnsif  s  Court  wan,  after  issnea 
had  been  settJed  and  evidence  on  such  issues  adduced 
by  b(^  partiea,  referred  by  consent  of  partiea  to 
arbitration.  The  arbitrator  made  hia  award,  and  on 
the  next  &y  an  order  wa«  recorded  by  the  Htuiif 
that  the  parties  were  to  file  thrir  obieetiouB  to  the 
award  in  one  day,  notwithatanding  Uiat  s.  8S4,  Act 
Till  of  1859,  allows  the  partiea  ten  deys  for  snch 
purpose.  The  plaintilti,  in  accordance  with  that 
order,  filed  a  petition  of  objection  to  the  award,  and 
an  order  waa  endorsed  by  the  Hnnsif  on  thii  petition, 
that  It  tlionld  be  laid  before  the  Conrt  with  the 
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(  *tt  ) 


DI0I8T  Of  CASK. 


) 


4.  AEBITBATION— cMrttwiBi 
paper*  of  the  arbitrator.    The  Hnn^  then  gave  hi* 
jndgment,  in  whidi  he  went  into  the  evidcQce,  and, 

oTerrQling  the  objectinn  of  the  plaintiftg,  gSTe  a 
decirion  nn  the  menta,  which  deciMon  «aa  in  accord- 
ance with  the  award.  Raid  that  roch  Judgment, 
tbough  in  accordance  with  the  award,  waE  not  final 
under  s.  83G  of  Act  VIll  uf  1869,  "one  naa  open  tu 
appeal.  In  order  to  male  It  find,  it  ah'tuld  appear 
th^  all  the  proceedinse  have  been  regular,  and  the 
directions  of  Act  VIII  of  1869  complied  with. 
QtmaA  NiBiiH  Ghobe  e.  Bam  Chajto  Boss 

[13  B.  L.  E.,  48 :  20  W.  E.,  3U 

g8, Civil  Fnmidure 

Code,  1859,  »,  825.— Jndgment  under  a.  826,  Act 
VIII  of  1859,  if  Riven  according  to  the  award,  1> 
final  J  hnt  inch  jodgment,  to  be  final,  mnri  be  one  in 
accordance  with  the  proTisinna  cf  s,  325,  and  where 
the  Jndge  gave  jnd^ont  withiut  allowing  snffidwit 
time  for  obiectiona  to  be  made  to  the  award  or  for 
the  award  to  be  »et  awde,  the  judgment  was  held  to 
be  not  one  within  t.  326,  and,  therefore,  mbjEct  to 
appeal.       Jatmahoai.      Sibob      «.      MonutkiK 

""*^"  [8  B.  L  B^  819  note:  12  W.  B,  897 

Afllrmed  bj  Privy  Council.    Jo^^^^L^^SS 
tF.  HoBUtiBAM  Mabwabi     .         ,     SB  w^.  B..  va 

a^  _  ___^ In  a  suit  in  the 

Mundfi  Conrt  «v«d  iwie.  were  flied  for  deter- 
mination, and  the  anit  was  then  referred  by 
agwement  to  three  arbitrators.  In^mxr^  to  an 
■ward  the  arbitrator,  t-rk  up  specrfcally  >ome  of 
the  imnai  framed  in  the  Munmf>  Court,  and  declined 
to  enter  into  otbew.  They  determmed  the  matter 
in  inue  between  the  parties,  and  the  '™"'^  "« 
sianed  by  the  three  arbitratora.  Two  of  the  arbitra- 
tor, mbjoined  t"  the  award  a  euFgertv)n  which, 
if  acted  on,  would  prevent  the  necenity  of  carrying 
out  the  award.  The  Munwf  d~lt  with  t^s  au^ge.- 
tiona.  fflirplnMge,  and  (cave  the  Ploot-ff  ?;  ^^"« 
in  acoord«IU  with  the  award  "'g",^'!  by  the  tlu;ee 
arbitrat-rs.  In  app^l  it  waa  contended  that  the 
award  was  not  a  leea!  one,  and  it  was  sought  to  srt 
the  decree  of  the  Mnnrif  adde  i  but  the  ^n^o  found 
that  the  decree  was  in  accordance  with  ^«  '""d- 
and  that  he  was  precluded  by  s.  326  frotn 
5irt«rbing  the  deeirion  of  the  Munslf.  On  apecial 
appeal  It  was  cnntended  that  the  a^  ™  '"'"r 
pUtTM  all  the  iasnes  were  net  decided,  and  that  the 
decree  was  not  5n  accordance  with  the  -J""^'  "  « 
did  not  embody  the  angeei-tion  of  the  two  ol  the 
three  arbitrate.  HM  that  the  ^ecreej  wsj  in 
accordance  with  the  award,  and  was,  therefore,  final 
under  a  826.    Sabbohh  Kaih^o  Bhuttachawbb 

,jiItADIAK*irroBlI(rtTACHABJBH 

[la  B.  L.  B.,  Ap.,  10  ■.  20  W.  B.,  226 
MADHii8tfi>AN  D*«  0.  Apoito  Charam  Dab 

[8  B.  L.  B.,  816  note :  12  W.  H.,  86 

85_  . Civil  Procedurt 

Code  1BB9,  I.  3fl5.-A  init  w»*  referred  by  the 
Munrif  to  arbitration  under  t  815.  Art  VIII 
of  18B9  The  arbitrator,  were  of  opinion  that  tJw 
ease  of  the  lOwntiff"  wae  fictitious,  bot  naTerth«leM 


AFPBAI.— eiwh-MMit. 

4.  ABBITBATION— o»f»M<f. 
gave  an  award  in  bis  favonr.  The  Uunuf  refnwd 
to  upheld  the  award,  on  the  ground  Uiat  the 
arbitrators  had  been  guilty  of  mlsowdnct  in  ^ving 
an  award  contrary  lo  the  evidence.  The  Jndge 
revised  tbi?ir  ded.ion,  on  the  ground  that  the 
Mniislf  had  no  jurisdiction  to  refer  to  the  evi- 
dence taken  before  the  arbitrators  In  order  to  deter- 
mine whether  they  were  g:uilty  of  misconduct  or  not : 
he  gave  judgment  in  accordance  with  the  award. 
Brid  that  hi.  decision  wa.  notfinal  under  s.  32G,  Art 
VIII  of  1859  :  the  provisioos  of  that  Mction  refer 
only  to  the  Court  by  which  the  ease  is  referred  to  arbi- 
tration. The  Mnnsif  was  entitled  to  refer  to  the 
evidence  before  the  arbitrators  in  order  to  determine 
whether  they  had  misconducted  themselves  or  not. 
Pabbbbnath  Dst  «.  Kabin  Csaiisba  Dutt 

[6  a  L.  B.,  Ap..  77  note  :  12  W.  B.,  98 

See  Byivsv  Nath    Mooibbjbb    o.     PaioirArH 

Ohosb 22W.B.,447 

86.  Civil  Froeedun 

Code,  1869,  I.  S£!ti.— Where  a  suit  ii  referred  to 
arbitration  by  an  order  of  Court,  and  the  Conrt  after- 
wards gives  judgment  according  to  the  award 
made  upon  mch  reference,  such  jndgment  is  final  by 
virtue  of  Act  VIII  of  1869,  b.  32S,  and  no  appeal 
lie*  therefrom.  BbojouilBajPibc.  Umxitolau. 
Bu  Ptb  ....       UarBb„  188 

GODK      CEnBDBB      BEtrTTACBAUBB      V.      SODOT 

CBumBB  If  rsDEB  .       17  W.  B,  80 

Sdbboobb    Eaiti    Bhitttaobajmbb  v.  Abasta 
Eakt  Bitdttachabieb 

[12  B.  I,.  B^  Ap.,  10  :  SO  W.  B.,  288 

87. Irregular  pro- 
cedure in  arbitration — Conteut  to  av>ard— Civil 
Procedure  Code.  1859,  :  826.— A.  jndgment  in 
accordance  with  an  arbitration  award  is,  under  the 
eiprne  terms  of  s.  326,  Act  VIII  of  1869,  final,  if 
the  reference  to  arbitration  has  been  condnrted 
pnisnant  to  the  prcvimoUB  of  the  Code.  And  where 
the  matter  in  dispute  in  a  .uit  was  referred  to 
arbiti-ation,  and  the  provisions  of  Art  VIII  were  not 
strictly  emptied  with, — Meld  nevertheleas  thai,  as 
the  appellants  had  consulted  to  the  arbitration  and 
Id  the  app'intment  of  arbitrators,  and  t::i:l[  part  in 
the  prcceisliDtrSi  and  after  having  made  cbjectii  us  to 
the  award  (which  objroticus  were  ccnndered  by  the 
arbitral frs),  they  assented  tT  the  award,  the  Principal 
Sndder  Ameen  was  justified  in  passing  a  judgment  in 
ace  rdance  kith  the  award,  and  that  the  High  Cinrt 
wculd  nrt  interfere  with  that  judgment  Mimbb 
T)to  EUHUH  V.  Hibsbb  BntiawAii  Dobb 

[8  Agra,  188 

88. i>ecr«e    in    ae- 

eordaitce  tcith  award. — No  appeal  ties  against  a 
decree  made  in  accordance  with  an  award  npcn  a 
mbmicsion  to  arbitratltn  in  the  suit.    BAlOBlsitz 

NABBABBSSr  t.  HUHABBSSX  PAFIBEDDS 

[D  Had.,  404 


Code,  1859,  t.  827.— la  a 

i  mahajnn  and  hia  gopwta,  an  »ward  wai  made  to 
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4.  ABBITRATION-OTM^wMrf. 
the  effect  that  UT26  wers  ontituiding  ud  due  to 
tke  knti,  of  which  HjSS  were  dne  to  the  nuliBJiin 
uid  R241  to  the  gonasta;  and  (hat  the  gtmaata 
■hoiild  pcint  ont  the  partin  owing  the  11483,  or  ia 
debolt  make  good  the  am^iODt.  The  mahajna 
applied  ta  the  Subordinate  Judge  of  Bhaognlpure, 
under  Act  VIII  uf  1859,  a.  837,  to  Me  the  award. 
The  Subordinate  Judge  held  Uat  it  was  not  proved 
that  the  gi,mula  had  done  as  required  b;  the  sward, 
and  ordered  him  tu  pa;  the  deficit,  The  gomaita 
appealed  to  the  Judge,  who  held  that  no  appeal  lay 
fn>m  the  jodgmeiit  of  the  Subordinate  Jndge 
enforcing.ths  award,  Beld,  on  ipecial  appal,  that 
the  Subordinate  Judge's  jndgment  decided  a  qnertion 
of  fact  not  determined  by  the  award,  and  that  tin 
appeal     would     lie.      Bambhinjak     BHtnEnr    c 

SBlKUaiN  BSASA'C 

L2  B.  L.  IL.  A.  C,  980 :  U  W.  B.,  140 


90.  ^ 


-  Civil  Proeidm-t 


Code.  1877,  n.  520,  53J.— Where,  In  a  mit  for 
filing  of  to  award  made  <hi  a  private  reference  to 
arbitration,  the  Court  of  first  instance,  holding  that 
there  was  no  reason  io  remit  such  awvd  to  the 
reconuderation  of  the  arbitrator  under  the  proTitioiu 
of  «.  620  of  Act  X  of  1877  or  to  set  it  adde 
nnder^  a.  &21  of  that  Act,  did  not  proceed  to 
give  judgment  according  to  such  award  followed 
by  a  decree,  but  merely  directed  that  such  award 
should  be  filed,— ffsW  that  its  order  was  not  appeal- 
able as  a.  decree  or  a«  an  order.  Baxadhin  p. 
Mab««h  ....    L  li.  H,  a  AIL.  471 

81.  — Storet    cat^lrm- 

«Hy  dwonf.— Where  ao  award,  «'.«.,  a  legal  award, 
has  been  made,  and  judgment  is  passed  in  accordance 
therewith,  the  judgment  is  final ;  bot  where  a  ques- 
tion arises  whether  (he  award  it  a  l^alawtrd  or  not, 
Ki  appeal  lies  from  a  judgment  of  a  Court  passed  in 
accordance  with  such  award.  DiiBKiiiiitA  Hath 
Shaw  b.  Ahbhoi  Chubm  Baochi 

[L  L.  B.,  e  Gala.,  90C ;  IS  C.  L.  &,  526 


"»■  Citfil  ^ , 

Code,  1S77,  ,.  ff8?.— 8.  G2S  of  the  Code  of  Civil 
Prccedare,  1877,  which  provides  that  no  appeal 
shall  lie  from  a  decree  upon  an  award,  eicept  in 
V  far  as  the  decree  is  in  excess  of,  or  not  in  accord- 
ance with,  the  award,  assumes  that  the  award  has 
been  rt^mlarly  and  properly  passed  by  arbitrators 
duly  appointed.  FDOAKDnr  Batdtaji  p.  MoniniaA 
Eatotaw  .        .        .  L  Ii  B,  8  Mad.,  414 

t^"^'  r^SSaj,  f.  S23-Ord»r  dettr^i^lng  "I'lidZ 
of  an  atcard—Dmret  i»  aeeordanca  viith  a%  aieard 
—Objection  was  nurocccssfnlly  Uken  beforea  District 
Munsif  ti.  the  validity  of  an  award  on  the  ground 
of  the  arbitiator  being  interested,  and  a  decree  was 
pawed  m  accivrdance  with  the  award.  The  plaintiff 
appealed  to  the  High  Court  .—JeW  that  no  appeal 
lay  to  the  Subordinate  Court  as  to  the  validity  of  the 
award.  Kkibhnas  Chbtti  o.  Muthf  PAtAiini 
ViOHA  Makali  Tbtbb    .    X  L.  E,.  2fl  Mad,  173 


AFFSAL— c(i«fi'B««({. 

4.  ABBITEATION— co«(i,hmJ. 


in  accordance  with  It,  in  favour  of  defendant.  On 
an  appeal  by  the  plaintiff,  it  appeared  that  the  award 
n-as  ^rimd  facie  legal  and  proper : —ffeid  that  no 
app(«l  lay  against  the  decree.  Soubi  Achbh  c. 
Pabui  Acbbh  ,     I.  Ifc  E.,  21  Mad.,  406 

-  Citil  Prveedurt 


88.  - 
Code,  t.  S32— Award,  Appeal  offaintl  deerei  i.. 

ttrmi  of—Exientionoftimeforpreifntinff  mnard— 
Evideiue.^Whae  a  decree  pnrjiorts  to  hare  bc«i 
made  in  terms  of  an  avrard  under  s.  622  of  the  Coda 
of  Civil  Prccedure,  m  appeal  lies  against  it  it  there 
was  no  award  in  &ct  or  in  law,  S  r  ffu  c.  GoriNSA- 
OSABTAB  ,        ,       I.  Ih  B.,  11  Mad.,  86 

W. Award,  Decree  in 

aeaordanee  mlh — Civil  Froeeiurc  Code,  #.  629. — 
After  issues  had  been  framed  in  a  suit  to  wind  up 
a  partnership,  the  matter  was  referred  to  an  arbitra- 
tor, who  made  his  award,  and  with  n^ard  to  cortun 
property,  not  p«wt  of  the  partnership  property,  he 
referred  the  parties  to  a  separate  suit.  A  decree  was 
passed  in  accordance  with  the  award; — Seld  that 
an  appeal  lay  against  the  decree  pasted  on  the  award, 
on  (he  ground  that  the  award  was  not  legal ;  but  that 
the  award  was  not  illegal  by  reason  of  its  comprising 
the  reference  of   the  parties  to    a    separate    suit. 

VBXXATYA  e.  VBfEAIAFFArrA 

[I.  I..  B.,  IB  Mad.,  848 
97.- 

5^.— When  an  awtid  ha*  be«i  ffled  In  Court  "L 
provided  by  ».  626  of  the  Code  of  Civil  Procedure, 
the  judgment  and  decree  based  thereon  must  be 
drawn  up  specifically  in  terms  of  the  award.  If  the 
decree  merely  decrees  in  general  terms  the  claim  of 
one  party  or  of  the  other,  it  cannot  be  said  (hat 
snch  decree  is  in  accordance  with  the  award,  and 
being  "  not  in  accradance  with  the  award,"  an  appeal 
wilt  lie  therefrom.  Uiua  Fazl  v.  BAHiii-inr-ingBA 
[I.  I..  B.,  IS  AJL,  860 


oa- 


—  Award,  Decree  it, 


accordance  viith—Illegal  aioorj,— Where  a  decree 
baa  been  passed  m  terms  of  an  award,  an  appeal  Ilea 
only  where  the  question  is  whether  the  award  was 
illegal,  being  void  ab  initio.    Hakdbak  Dalvkax 

V.  NSUOHAHl)  JA&ATC&AKI) 

[L  I..  R,  17  Bom.,  867 


89.- 


Order  confirming 


,ard — Civil  Proeedtire  Code,  1877,  ta.  B2t,  623. 

On  appeal  from  a  decree  setting  aride  an  award,  the 
District  Judge  reversed  the  decree  of  the  first  Conrt 
and  made  a  decree  in  accordance  with  the  award. 
Held  that  s.  523  of  the  Ciril  PrLcednre  Code  did 
take  away  the  right  of  second  appeal  against 

12  C.  iIb..  M4 


the  latter  decree.    BcQHooBi'i 


100. 


-  ^^.-W.P.Sent 


Act,  Biference  to  arbitration  «n^er.~  Where  t^ 
Court  trying  a  suit  under  the  North-Wostem  Pro- 
vinces Bent  Act,  (he  matten  in  dispute  in  which 
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bave  been  referred  to  ubitntloo,  hu  refnwd  sn   ' 
kpplication  to  aet  aaide  tbe  Award,  and  hu  decided 
the  caae  in  accordance  with  tlie  awtu^  of  the  majority 
of  the  arbitrators,  no  appeal  lici  from  ill  decision. 
Fahuc-un-hissa  v.  Ajcshu  Pbasas 

[L  !>.  B..  e  AIL,  170 

lOL  MiKaadiuit     of 

urhHratoTt. — A  judgment  of  a  Conrt  giren  in  accord- 
ance with  an  award  of  arbitratiun  ii  final,  even  if 
there  hat  been  corraption  and  miicondact  on  the 
part  of  the  arbitTaton.  Buuhooqu.  Chob£K 
e.  Pdiicoo&ia  CHoBArAB     .        .    7  W.  B.,  205 

Sbsbvate  GtaoBB  c.  Baj  Chuhiibb  PAUb 

[8  W.  H.,  171 

Blaeib  Buebh  v.  Hajoo  .    14  W,  B.,  S8 

S.  C.  In  u  lusxB  Buua    6  B.  Ii.  H.,  Ap..  76 

102.  — Cit.a'Proced<irt 

Codt  (1892 J,  1.832— aro%mdi  of  appeal  from  adt- 
arte  pated  upon  a  judgmtnt  <■  aceorianet  aiii  aa 
axard. — Held  that  an  appeal  wonld  not  lie  from  a 
decree  paaud  apnn  a  jnd^ent  given  according  to  an 
award  merely  becante  there  might  have  been  •ome 
irrsgnlaritia  in  the  prorednre  of  the  arbitrator,  inch 
alleged  iiregnlaritiea  having  been  oonndered  by  the 
Conrt  whi^  paned  the  decree,  and  having  been 
fonnd  by  that  Conrt  not  to  be  of  mch  a  nature 
M  to  render  the  award  no  award  in  law.  Jagan 
Nat\  y.  MaiMu  Lai,  I.  L.  R.,  16  AIL.  931,  Binder 
turi  Ferthad  Singh  t.  Jamkee  Periiad  Singh,  I.  X. 
S.,  16  Cale.,  483,  and  LaeAman  Dai  v.  Brypal, 
J.  L.  S;  S  All.,  174,  referred  to.  Bau  Dhah  Sinoh 
e.  Eabah  SnraK      ,        .    I.  !«  B^  16  AIL,  414 

10&  Civil  Fro- 

etdurt  Cod*  flSSaj,  a.  BSS  and  Ba6~ArbilratiBu 
wilkotit  intervenlion  of  Court— AppUdation  for 
daent  in  term  of  award — Dtnial  of  tnbmiition  to 
arbitration  and  genuinemMi  of  aaard.-~An  appeal 
liai  againat  a  decree  passed  npon  an  award  nnder 
Civil  Frocedore  Code,  m.  626  and  626,  when  the 
caOM  dtown  againrt  the  filing  of  the  award  hai  denied 
tiie  anbmimm  to  arbitration  and  the  geauiueneii 
of  the  award.    Huusaksta  v.  Livs-ahha 

[I.  I..  B.,  la  Kod.,  428 

104. Civil        Proae- 

durt  Codt  fl882J,  ii.  521  an<i  523— Award— 
Deeret  ou  jvdgment  in  aceordance  with  an  award, — 
Where  a  decree  has  been  made  npon   a  jadgment 

5'ven  npoD  an  award  and  ii  not  in  aiceea  of,  and 
in  accordance  with,  the  award,  an  appeal  from 
inch  decree  will  lie  on  the  ground  that  the  to-called 
award  npno  which  the  jodgment  and  decree  are  baied 
if  from  one  canie  or  am  ther  no  award  in  taw.  Where 
an  applitstiun  to  set  aaide  an  award  on  the  gnnmd  of 
the  nuKonduct  of  aa  arbitrator  hu  been  made  nuder 
1.  ESI  of  the  Code  of  CiTil  Procednre,  and  lach 
application  hai  been  rtfnued  after  judicial  determi- 
nation, and  a  decree  made  nnder  a  62i  of  the  C;ide, 
which  is  in  accordanco  with  and  nit  in  eiceH  of  the 
award,  no  appeal  baicd  upon  any  limilar  ground  will 
lie  from  the  decree  lo  made.  Bnt  an  appeal  will 
lie  in  the  ease  lait  uentianed  where  an  applicaUwi 


AVPEAL—eontiiimad, 

*.  ARBlTRATlOS—eoitHntd. 
to   let  aiide  the  award  on  the   groond   of  u 


dnct  of  the  arbitrator  having  been  n 
hai  pawed  ita  decree  withr>nt  conndei 


where  the  Conrt  hai  not  allowed  luSclent 
be  partiee  to  file  obiectiou  to  the  award. 
JinagiratA  v.  Samgholam,  I.  L.  £.,  4  All,,  2S3, 
approved.  Jogmnngtil  Singh  BoKadoor  v,  Mohu* 
Ram  Maraaree,  S3  W.  R^^9,  Nandram  Dalnram 
V.  NeviBhand  Jadatxhand,  I,  L.  R.,  17  Ron.,  357, 
and  Laehman  Da,  v.  Brijpal.  I.  L.  R.,  6  All.,  174. 
referred  to.    Ibbahih  Au  t.  Mohsik  Ali 

[I.  I..  B.,  18  AIL.  «22 

106,  -■    _■  ■ ■ —  Deerta   in   ao- 

eordanet  with  award  with  ttight  modijlsation — 
Illegal  award— Civil  Froetdvrt  Code  (1S83J,  t. 
522. — In  a  luit  which  wai  defended  by  an  agent 
(am-mokhtar)  on  behalf  of  the  defendant,  the  agent 
applied  fur  a  reference  to  arbitiatiou,  alth..ngh  he  had 
no  power  to  do  lo  under  the  am-mokhtamamah. 
After  the  lubmiaBlon  of  the  award,  objection  was 
made  on  behalf  of  the  defendant  that  the  agent  ha.d 
no  antbiirity  to  apply  for  ta  conaent  to  the  reference. 
The  objection  wa*  overruled  by  the  Coart,  and  a 
decree  made  in  accordance  with  tlie  award  with  one 
llight  modification  In  the  defendant's  favour:  — 
Held,  in  aniwec  to  an  objection  that  no  appeal  laj 
nnder  a.  622  of  the  Civil  Procednre  Code,  except 
in  BO  far  as  the  decree  waa  in  eiceu  of  or  not  in 
accordance  with  the  award,  that  an  appeal  would  lie 
if  the  award  waa  ihown  to  be  illegal  and  void  ab 
initio.  Nandram  Dalnram  T.  Ji'emehand  Jadav- 
ehand.  I.  L.  R.,  17  Baa.,  357,  followed.  Saibwi* 
PXBTAf  BABAHOOB  SAHI  o.  DtTLBJIT  OITI.AB  KoBB 

[L  I..  B.,  94  Cole,  489 

106.  ■ — — —    Judgment      ta 

accordance  with  an  award—Cade  of  Civil  Pro- 
cedure (AH  XIV  of  ISai),  H.  681  and  532.— An 
appeal  will  lie  againit  a  decree  given  in  accordanctt 
with  an  award  under  a.  G2i  of  the  Code  of  Civil 
Procednre,  when  the  award  npon  which  the  decree 
ii  baaed  is  not  a  valid  and  legal  award.  Dtbtndra 
Ifath  Shah  T.  Auhhoy  CAam  Ragehi,  I.  L.  E.,  S 
Cale.,  905,  Joy  Prekath  Latl  v.  Shto  Oolam 
Singh,  I.  L.  R.,  11  Cal.,  37,  BindtutnH  Perekad 
Singh  V,  Jankee  Perthad  Singh,  I.  L.  B„  16  Cale., 
482,  Laehman  Dot  v.  Br^  Pal,  I.  L.  R.,  6  All., 
147,  and  Venkagga  t.  Vtnlcatappays'*'  ^-  ^-  ^i 
IS  Mad.,  348,  referred  to.  Kali  Fqosasho  Qkobb 
V.  Bajahi  Ea»t  Chatebiubb 

[L  I..  B.,  26  Cale  141 

107.  Citil  Proce- 
dnre Code  (Act  XIV  of  18a9J,  „,  eas  and  626- 
Arbitration  Avard — Denial  of  r^erenee  to  arbi- 
tration— Juriidiclion  of  Court    to   delormine   Ih* 

factum  of  referent.— Heldhs  the  Full  Bench  that  an 
order  under  a.  625  determining  that  there  haa  beat 
uo  valid  reference  to  arbitration  and  rejecting  the  ap- 
plication ia  a  "  decree  "  within  the  meanii^  of  t.  2, 
and  an  appeal  lie*  from  auch  order.  Kali  Proiannv 
Ohote  V.  Raifini  Kant  Chatterjee,  I.  L,  £.,  25  Cale., 
141,  followed.  Masojus  WAHmusDin  c.  Haxikav 
[L  I-  B.,  26  Cftlo.,  767 
a  C.  W.  H.,  620 


lizcdbyGoOt^Ic 
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loa 


(     280    > 


.»  aeeorioHet  tntk  award.~Aa  appeal  liea  from  i 
jnflgtnent  pven  on  ah  u-bitnitjon  awird,  on  the 
^onnd  tbst  tlie  jadgmnit  i*  oontrary  to  tba  award. 

DlB  NlilET  SUaH  «.  BUVOirBB  KOORWAB 

[8  W.  B.,  168 


109.  - 


-   Additio 


«H(wii.— The  addition  In  a  judgment'^V^nB  to 
»n  award  of  a  trifling  direction  upon  a  matter  no' 
reftored  to  the  arbitrator!,  which  wa«  qnite  wnarabl^ 
from  the  other  parti  of  the  award,  and  did  not  affect 
the  dacluon  on  the  matter  referred,  was  held  to 
coma  within  the  conclnding  part  of  Act  VIII  of 
1869,  a.  826,  and  not  to  affect  the  finality  of  the 
jndgment.  Hirxo  Boofbdmb  Dajib  «.  Sbbbdhitb 
BBUiTAoaujD  .    17  W.  B,  86S 

"^ ~ Ordir  varvi^ 

award  at  to  pagmtut  %%d»r  decrM.~An  apptal  will 
lie  from  a  decree  which  varita  an  award  by  contain- 
tag  a  dii^etion  for  payment  by  instalmants  which  is 
not  conUin*d  in  the  award.    Paraiii  o,  Bahobak 
[7  W.  W.,  367 

jy?,  — T : I>oabl      at    to 

val«Mgofaward.~An  appeal  hee  where  the  reality 
of  an  arbitration  awvd  u  qnertioned  on  the  ground 
(rf  there  hanng  been  no  Talld  .nbmiwiou  to  u'bitra- 

Hon.      In  *HB  MATTBB  0»  THB  PKTITIOB  OB  JmTftLI 

nut.    Jnieu  Riic  «.  Bak  Hbft  Sahoy 

[18  W.  a.  47 
Ufl.  - 


vrdatee  wHi 


-«^>«»..c  m^«  am,ara—(.ttn  froeettun  Codt,  j. 
^9.— Held  that  an  appeal  liea  from  a  decree  panad 
in  aeeordancfl  with  an  award,  when  «uch  detWie 
Impagned  on  the  ground  that  there  U  no  award  in 
.f.*?,  ^*^  "P™  which  JBdgment  and  decree 
«onld  follow  under  a.  B22,  CivU  Procedure  Code 
JMf«MiV«i  SiMgi  y.  Molmn  Sam,  23  W.  S.,  429 
and  Bi^irathi.  Mam  Oolam,  I.  L.  B.,  4  All.,88S, 
obMTed  on.    Lacbman  Dab  p.  Bbupai, 

[L  L.  B.,  6  AIL.  174 
Ciml       Proet- 


ua- 


A«  Code.  18119,  ..  SaE-FinalUs  o/ rfZ«,-S^t 
ter»in  di«pate  were  referred  to  the  arbitration  of  Ave 
petsona,  of  whwn  four  made  their  award  on  B7th 
Angnrt  1876.  On  8rd  September,  the  nme  arbi- 
traton  granted  an  application  for  re-hearim;  Be 
fore  the  matter  waa  re-hcmrd,  one  of  the  foir  died. 
and  an  c«dar  atriUng  off  the  application  »a>  made 
bj  two  0/  tlie  mrlTlog  arbitrator..  On  Blst  Feb- 
roaqr  1B76.  an  appllcalion  waa  made  to  the  Court  to 
have  the  award  filed,  which  waa  opp-aed.  The  Court 
oywruled  the  objection,  and  ordering  the  award  to  be 
flled  under  e.  826,  Act  VIII  of  1859,  gaTe  a 
decree  to  the  pluntiffa.  Meld  that  the  awud  wa. 
not  a  Talid  and  final  award ;  that  the  decree  passed 
thereon  waa  not  final  j  and  that  an  appeal  would  lie. 
BooKjAS  Hatsoob  b.  Nathoo  Shahoo 

p.  L.  E.,  8  Calo.,  876 : 1  O.  L.  B,  466 

«nl-~Ciml  Proetdi^  Codt  (AH  FIH  *of  m9J 
4.   aafc—A   caM  WM  referred  by  conaent  to  arbi' 


j    AFFSAIt—eomtinutd. 

tration,  and,  »ft»  having  been  recalled  into  Court, 
was  again  referred.  An  award  waa  made  by  the 
aAitrator  and  filed  in  Court.  The  defendants  then 
objected  on  the  ground  that  they  had  no  notice  after 
the  second  reference,  and  that  tbey  were  not  heard, 
and  tJBt  the  arbitrator  had  otherwiae  miicondnctod 
himielf.  Theae  objectioae  were  disallowed  by  the 
Subordinate  Judge,  who  gave  a  decree  in  the  terUs 
of  the  award.  This  decree  was  upheld  by  the  Judge 
on  appeal,  who,  howoTor,  found  that  the  arbitrator 
had  been  guilty  of  misconduct.  Held  that,  if 
»«**"?!  "i,'.''*  ^"^  Conrtwas  not  final  under 
s.  82^  Act  VIII  of  1868,  all  that  the  lower  Appel- 
tate  Court  conld  do  was  to  remand  the  ca«e  to  be 
aeait,  with  on  lU  merits  j  but  inaamnch  as  there  had 
been  m  award  and  a  decree  thereon,  which  was 
final  wrthm  the  terms  of  that  saotion,  the  lower 
Appellate  Court  had  no  jurisdiction  to  bear  the  appeal 
first  Court.     Wazib  Mahtok  „.  LnuT  Sraan 

CL  Ih  B.,  7  Cala,  188 :  8  C.  L.  B,  60B 
116. 


~ Judgment  in  ac 

—  --~-    With     award~Apptal—Defenda»tt    mot 

all  joiMy  „  r^erence  to  arbitralion.—'The  ques- 
tion whether  under  a.  622  of  the  Code  of  Civil 
Procednre  an  appeal  will  lie  against  a  decree  gii-an 
m  accordance  with  an  award,  depends  up™  whether 
the  award  upon  which  the  decree  is  based  is  a  valid 
and  1^  award.  A  plaintiff  and  some  of  the  defeu- 
tion  (certMn  other  of  the  drfendanU  not  having 
jomed  in  the  application)  j  an  award  waa  passed  and 
a  decree  made  m  accordance  with  such  a-ard.  Th» 
plaintiffs  objected  to  the  validity  of  the  award,  on 
the  p^und  that  all  the  parties  to  the  suit  bad  not 
Winod  m  referring  the  suit  to  arbitration ;  the  obiec- 
™  "".u  T"^'  J"^  judpnent  given  in  aec^d- 
he  ftom  a  decree  diamissing  the  objection  and  con. 
ftrmxng  the  award.  Joy  Pbakabh  Lau,  e.  Sbbo 
QoLAitS«OK    .        .        .  tL.a,UCalo,87 

lie.  - 


-J      J  ~~  Order    itttina 

attde   dteree  upon  award— Civil  Proeadini   r;SL 

[A,,  XIV. fm,),  ..  Mi._i„  .£S:"df.S 

m  a, 3,tw«errferred  to  arbitration.  An  «w.rd  wa. 
anoe  with  the  tomu  thortaf.  SnUMquentlj,  on  tha 
•Ppl.»tion  of  th.  plimta  In  lhT7nlt,  th.  Conrt 
PM«ed  Ki  order  MttuigMidethedecMoandthe  nwKd, 
and  orfenng  the  cue  to  be  «;t  do-n  for  hearing 
S,t  ^!Zi  ;'>;•  r™"*"*-  i»  eonneotloS 
rthtteajb^onhadb.,,  taken,  and  th.  awari 
tv  f  ui,  L  T'*'""'  n'*'™  to  the  plaintiff,  and 
that,  alttonnh  th,  a™d  ™  alleged  to  ha.e  be«^ 
™de  mlh  the  emml  ol  th.  parti.,  the  pUnllff 
had  not  eoiiamlod  to  It.  JT.U  that  no  ap^  Uj 
from  nich  older.     Saward  t.    WiUnn   /  Z    B  i 

AMKOi  Diil  0.  HiDZAX  ChiTO  P.L 

[I-Z.B,.U0al&.17a 
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A  FFE  All— eonfifliiail. 

4.  ARBITEATION— eo«(tin«i. 

■    117,   .^ Civil  Procedurt 

Coin  (1S82J,  t.  53t— Legality  of  order  remilting 
aaard/cr  reaomidsralioK, — An  award,  mbmitted  by 
ftrbitratom.  to  whom  all  matten  in  disputo  hod  been 
teferred,  rtated  that  "  defendant  hw  net  pnidnced 
any  nitnesa  in  aapport  of-  Ma  contention  raised  in 
iwnea  Nob.  1,  3,  5,  and  6,  hence  we  have  only  to 
dol  with  isauei  Nc  a.  S,  4,  and  "  7  ",  and  dealing  with 
thoBfl  iMue^  tha  aibitratora  gave  thdr  finding.  The 
awaid  waa  remitted,  on  the  ground  that  the  arbitratun 
hadnot  detenninedtheiBBueBNoe,  landZ,  Sandej- 
Bf  W  (i)  the  ItgBlity  of  an  order  remitting  an  award  for 
the  reconii  deration  of  the  arbitratrm  may  he  challonged 
on  appeal  ag«nat  the  deccoe  ultimattlj  pawed;  and  (2) 
that  the  award  ought  ni.t  to  have  boen  remitted:  thrae 
was  no  illegality  on  the  faoe  of  it,  and  there  was  a  deci- 
rion  on  the  whole  matter  in  iaane  between  tile  jiartiea. 
3f(rf*Doro»a(A  Teaaree  v.  Brindahatt  Teviaree,  U  W. 
S.,  337,  Ambica  Dati  v.  Nadyar  Cha'td  Pal,  1.  L.  M., 
Jl  Cale.,  172,Sanok  Chand  v.EamSarayan,  L  L.  B., 
2  All.,  181,  and  Bikra^^jit  Singh  v.  KlUaini  Begam, 
I.  L.  S„  S  All-  643,  referred  tft  GEOa«E  b.  VisTiAS 
SoDBT  .        .        .     X.  Zh  B.,  22  Mad.,  202 

128.  Civil  Froctdun 

Code,  im5  31  aiul  5S3^Sevoeatioa  of  tntmiltioa — 
Appellate  decree  i»  accordance  toith  atoord.— By 
.  Maaiin  of  B.  682  of  the  Civil  Procedure  Code,  where  a 
Court  of  flrat  iuBtance  wrongly  Betaasidean  arbitration 
award  and  paufe  a  decree  agunst  the  terma  thereof 
and  a  Court  of  first  appal,  holding  that  the  award 
waa  net  open  to  objection  npon  the  gronnda  mentioned 
in  1.  621,  paaeB  a  decree  strictly  in  accordance  with 
the  award,  such  appellate  decree  ia  entitled  to  the  same 
finality  ai  the  flrit  Court" a  decree  would  have  been 
nnder  the  laat  paragraph  of  a.  623,  and  cannot  be 
made  the  tubiect  of  aecond  appeal.  Purethnaih 
Bey  T.  Woiia  Ckm«der  Curt,  13  W.  S.,  93,  and 
SogA,aeer  Dgal  t.  Maina  Koer.  12  C.  L.  S.,  564. 
(UMented  from.  Hadbahq  Sutuh  e.  Sabapal  Sibqh 
[LI..B.,  IIAIL,  8 

J19. ■- —  Award — AppH- 

ealion  to  file  avard,  Objeetian  fo—Deeree  on 
award.  Finality  of -Private  arbitration— CiTil  Pro- 
cedure Code  (Act  XIV of  1882J,  „.  530,  531.  625. 
SaS.— CertWQ  diipntflB  between  parties  were  referred 
nnder  a  written  ^reement  to  an  arbitrator,  who  in 
due  coune  made  hia  award.  The  plaintiffi  then 
applied  to  the  Subordinate  Jnd^eto  have  the  award 
itled  iu  Court  nnder  the  proviiioni  of  b.  fiSS  of  the 
Code  of  Civil  Procedure.  The  defendants  came  in 
and  objected  to  the  award  on  the  foUowing  amongat 
other  grounds :— (1)  That  the  value  of  the  property 
In  Bait  was  11600  only,  and  therefore  that  the  appli- 
cation Bbould  have  been  made  in  the  Mnnsif 's  Court 
and  not  in  that  of  the  Subordinate  Judge;  (2)  that 
the  agreement  of  BubroiBsion  was  vagne  and  inoefinite, 
and  tUd  not  clearly  aet  out  the  matters  in  diapnte. 
The  Subordinate  Jndge  overruled  the  objection 
without  tating  any  evidence,  and  directed  the  award 
ti  be  filed  and  a  decree  to  be  passed  thereon.  The 
p]«ntifl  appealed.  .The  defendants  contended  that 
no  appeal  lay,  and  that,  if  it  did,  it  Uy  to  the  District 
Judge,  and  not  to  the  High   CmA-.—Reld   thai. 


APPBAL— ooa/tMtsd. 

4.  ABBITBATIOK— con/tMiAf. 
aauming  that  in  a  proceeding  under  bs.  G2S  and  GZ8 

the  Court  has  power  to  consider  sack  objectiona  as  are 
mentioned  in  as.  620and  621,  the  above  objections  did 
not  fall  nnder  either  section,  and  therefore  no  appeal  lay. 
BinDBaaiiHi  Pbbshu)  SnraH  t.  Jabeee  PssaHAD 
Smas  .    L  !>.  B^  16  Calc,  482 

laO.  Civil  Procedure 

Code,  1859,  t:  337  atul  S25— Finality  qfjndymenl 
on  aaard. — 8.  327,  Civil  Procedure  Code,  incor- 
poratea  the  proviuon  in  a.  925  as  to  the  finalitj' 
of  the  judgment  given  accoribng  to  the  award,  and 
puts  the  award  filed  nnder  s.  S27  in  the  same 
pcutioa  as  the  award  filed  under  s.  325.  Where 
a  Court  files  an  arbitn^n  award  and  passes  a  decree, 
that  decree  is  Qnal.  Semble — The  vrord  "  dato  "  in 
s.  827  does  not  mean  the  day  written  in  the 
award  as  when  it  was  made,  but  the  time  when  it  is 
handed  over  to  the  parties,  so  that  they  may  be  able 
to  give  effect  to  it.  Sbkbitaih  Chattebjbe  r. 
EziABH  CHU>n»B  Chattbbjbb  .  21  W.  R,  248 
Ifll  — ■  Agreement  to  re- 
fer notprotiding  for  dieagreement  of  arbitratore — 
Aioard  by  umpire  and  one  arbitrator — Appointment 
of  umpire  by  Court — Decree  in  aCcerdanet  tuilh 
aiBard— Civil  Procedure  Code,  ,i.  509,  623.— 
In  an  agreement  to  refer  certain  matters  to  ar- 
bitration, which  waB  filed  in  Conrt  nnder  b.  623 
of  the  Civil  Procedure  Code,  and  on  which  an  order 
of  reference  was  made  by  the  Court,  no  proviaion  was 
made  for  difference  of  opnion  between  the  arbiliators, 
by  appointing  an  umpire  or  otherwise.  The  arbitra- 
tors being  unable  to  agree  npon  the  matters  referred, 
the  Conrt,  on  the  application  of  one  of  them,  appointed 
an  umpire,  and  directed  that  the  award  should  be 
submitted  on  a  particular  dato.  An  award  waa  made 
by  the  umpire  and  one  arbitrator,  without  the  concur- 
rence of  the  other  arbitrator,  and  auhmitted  to  the 
Court,  which  paned  a  decree  in  accordance  with  its 
terms.  On  appeal  by  the  defendants  in  the  case, 
the  District  Judge  reversed  the  decree.  Seld  that 
an  appeal  would  lie  to  the  Judge  fnjiD  the  decree  of 
the  first  Court,  *here  there  had  been  no  legal  award 
such  ae  the  law  ooatemplated.  I.acAman  Dae  v. 
Brifpal,  I.  L.  R.,  6  All.,  174.  referred  to.  Stld 
that  in  the  precent  case  there  had 
award  such  as  the  law  contemplated,  i 
agreement  to  refer  gave  the  Court  no  power  to  ap- 
point an  umpire,  and  required  that  the  award  shonld 
be  made  by  the  arbitrators  named  by  the  parties. 
MuHAitiiA))  Asm  V.  ifiTBAiniAii  Asobar* 

[L  Zi.  B.,  8  AIL,  64 


122.  ' 


-  Povx 


,  of  arbi- 


-Payment  fty  iiutatmentt — Civil  Procedure 
Code,  le.  618,  623.— The  arbitraturs,  to  whom  the 
matter*  in  difference  in  two  snits  for  money  were 
referred  to  arl)itration,  made  an  award  for  payment 
to  the  plaintiff  of  certvn  sums  by  the  defendanc,  and 
farther  dirceted  that  these  sums  thontd  be  paid  by  . 
certain  instalments.  The  plaintiff  preferred  objec- 
tions to  the  award  in  so  far  as  it  directed  payment  by 
instalments,  and  the  Conrt,  holding  ttiat  the  arbitra- 
tors had  no  power  to  make  such  a  direction,  modified 
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DIGEST  OF  CaSRS. 


AP?B  AL  ~eo*Himtd. 

i.  ABBITSATION— caHfimuKi. 
the  atnrd  to  tbnt  eilent,  nnder  a.  SIS  of  ths 
Civil  Procednre  Cude.  On  appeal,  the  DUtrict 
Judge,  whilo  alkiwing  the  power  of  the  u-bltmton  to 
direct  paymoit  by  iaatalmeata,  rctluced  the  namber 
of  imtalments,  which  had  been  fixed.  Htid  that  the 
decree  of  the  flrrt  Court  not  being-  in  areordanoc  with 
tbe  award,  an  appeal  lay  to  the  Jod^ce.  with  reference 
to  a.  &2S  of  the  Code.  Per  HlHMOOS,  J'.—l'he 
word  "  award  "  n>ed  m  the  iMt  seiiteDce  of  >.  b22 
at  the  Code  miut  be  andentood  to  mesa  an  award 
aa  given  hy  the  arbitraton,  and  not  as  anunded  by 
tbe  Court  under  ■.  51S.  The  word*  "in  eicen  of, 
or  not  ia  accordance  with,  the  award,"  Died  in  g.  R22, 
wer«  intended  to  enable  the  Court  of  appeal  tc 
check  the  improper  nie  of  thv  power  conferred  by 
*.  61B.     JtwABAB  SmoB  F.  TAVL  Bu 

[L  I..  B^  8  Aa,  440 

188.  Svideuea  gittu 

bg  parts  "*  "*'*  propoied  by  eppotile  parlj/  — 
AtDOrd  tK  aceordanct  wilh  meh  evidenne—^udff- 
mtnt  i»  aeeordanee  miii  award — Validili/  of 
award— Act  X  of  IbT!  (Cml  Frooedure  Coda), 
tt.  630,  521,  502— Act  X  of  3973  (Oatlu  AU).— 
The  plaintiff  in  a  anit,  which  had  been  referred  to 
arbitratiun.  offered  before  tbe  arbitrator  to  be  bonnd 
by  the  evidence  of  the  defendant  given  on  a  certain 
oatb,  With  the  arhitrator'B  conient  tbe  defendant 
accepted  inch  offer,  and  gave  evidence  on  inch  oath. 
The  arbitrator  made  an  award  in  accordance  with  the 
evidence  aa  given.  The  plaintiff  objected  to  tbe 
award,  not  on  any  of  the  gtonndi  mentAoned  in  n. 
eiO  and  631  of  the  Civil  Frocednce  Code,  bnt 
on  tbe  gronnd  that  the  prccednre  of  the  arbitrator 
had  been  Illegal.  Tbe  Conrt  diwllowed  thii  objec- 
tion, and  gave  a  jadgment  and  decree  in  accordtince 
with  the  award.  Beld  by  SiRAiDHT,  J.,  that  neb 
decree,  being  in  accordance  with  the  award,  was  nut 
appealable.  Beld  by  Stuabt,  CJ.,  that  the  award 
not  bting  open  to  objection  on  any  of  the  gronnda 
nientioDed  in  ■«.  520  and  h'i\.  of  tbe  Civil 
Procedure  Code,  and  the  decree  being  in  accordance 
with  the  award,  tbe  decree  was  not  appealable. 
Betd  by  Oldpiklo,  J.,  that  the  pr.icednre  ad.-)pted 
by  tbe  arbitrator  being  illegal,  not  being  warranted 
by  the  Oaths  Act,  'and  Uiere  being  in  reality  no 
aw»rd  within  the  meaning  of  the  Ciril  Procedure 
Code,  the  decree  therefore  nas  appealable.  Per 
Stitirt,  C.J.,  that  the  procedore  of  the  arbitratr 
did  not  reqnire  to  be  warranted  by  the  Oatlu  Act,  as 
he  was  entiiled  by  virtue  of  his  office  to  proceed  as 
he  did.    Bai.aiBiTH  c.  Bak  Qhulau 

[I.  L.  B.,  4  Aa,  2S3 

124.  — Application  to  file  aw&rd^ 

Civil  Proeedart  Codt  (Act  XIV  of  lk83J,  n.  526, 
520,  and  621. — When  an  application  is  mide 
to  a  Conrt  to  file  an  award  nnder  s.  GEG  of  tbe 
Code  of  Civil  Prorrdure,  and  an  objection  ia  made  to 
the  filing  of  it  npnn  any  of  the  gronnds  mentioned 
in  a  52Jor  621,  the  proper  conrse  for  tbe  Conrt 
to  pnn-ie  is  to  diainin  the  application,  and  to  leave 
ttie  applicant  to  bring  a  r^mlar  anit  to  enforce  the 


APPBAIr— con/iiHw;. 

4  ABBITBATION— eimfiiMAi. 
groand  of  objection   is  made  to  the  filing  of  the 
award,  and  the  Coort  conseqaently    orders  it  to  be 
flled,    no    appe&l  lies  against  that  order.      Hdxko- 

HATB  CHOWDHST  D.  NlBIAKDn  CHOWDBAiri 

[L  L.  £.,  10  Calo.,  74 

laB.  Order  rejecting 

appeal — Civil  Proeedure  Code,  i.  S2S — Matter!  to 
be  decided  upon  application  to  file  an  award, — 
Cowrt-fte  on  lacA  applieaiion.—'So  appttl  lie* 
from  an  order  npon  au  application  to  file  an  award 
nnder  s,  625  of  the  Civil  Procedure  ciida. 
Upon  an  appliwtion  t«  file  an  award  undrr  a  636 
of  the  Civil  Procedure  Code,  the  Court  to  which 
the  application  ia  made  haa  no  jurisdiction  to  engnire 
whether  the  defendant  has  agreisd  to  the  terms  of  the 
instrument  referring  the  matter  to  arbitration,  or 
Khether  the  tami  were  olitained  by  fraud.  When 
mch  objections  are  made,  it  ia  theduty  of  the  Court 
to  reject  tbe  application  under  a  £96,  and  refer 
the  parties  to  a  regular  suit  BiiADnirB  Bhaqut  e. 
HoHostTB  BanaTTT  .  .  L  Ii.  R,,  10  CkIol,  11 
PaiiCI  Beasdt  e.  IfoROBim  Bbiout 

[IS  a  1l  B.,  171 
1S6.  Beftaa&l  to  Ola  awftrd   ia 

Gaart— Civil  Procedure  Code,  t.  2  and  t.  536— 
Arbilralion — "  Beeree." — Beld  (OlsviBU),  J,,  dis. 
senting)  that  an  appeal  does  not  lie  fr.im  an  order 
dinllowing  an  application  to  file  an  award  nnder 
1.  636  of  the  Civil  Friicedare  Code.  Jai^i 
Tewari  v.  Qayan  Teaari,  I.  L.  £.,  8  All.,  4S7, 
distinguished  by  SrjJixt,  C.J-  'tiit  aanie  case 
folbwed    by    OIiDidld,    J.      Bholi    v.    Oobikd 

daeal  ....     L  I..  B.,  e  All.,  isa 

137.   Act     VIII    of 

18B9,ti.  535andS27, — An  applteation  was  made  under 
s.  327of  AetVIII  of  lBG9to  file  an  arbitration  award, 
and  the  Court,  after  calling  on  the  oppoute  party  to 
abow  cause  why  it  shonld  not  be  file^  rejected  the 
application:— ^efd  that  tbe  case  did  not  come 
within  the  meaning  of  s.  S25,  and  that  the  order, 
being  nmply  one  "rejecting  an  application  to  file 
an  award,"  was  final.  Bajicmak  SiHa  v.  Kali 
Chabak  SiKft .  1  B.  li.  H.,  Ap,  20 !  11 W.  B.,  67 

12a  


appeal  lie"  frjm  an  order  rejecting  an  application 

to  file  an  award   (Mitibb,   J.,  dnbilaide).      BoT 

Pbitahath  Chowdhbt  o,  Pbosohho  Chdkdeb  Bor 

Chow:dhre  a  B.  K  B^  a  C,  2W 

Pbbohath  Chowdhbt  t.  Bambhdn 

[U  W.  B.,  104 
Cbibtahaii  Simo  v.  Uka  Kifhwab 

et.  Ii.  B..  Sup.  VoL,  606: 
.  S.,  1:  e  W.  B.,  M1&,  88 

129.  — Order  granting 

or  refuting. — Beld  by  the  majnrity  of  the 
Court  (PeaBSOH,  J.,  diaeniienie)  that  no  appcsl 
lies  from  an  order  passed  under  s.  327,  Act  Vlll  of 
I86Q,  whether  mnting  or  refanng  the  application. 
JOKBAH  Eai  «.  Bdcbo  Eai  .  .8  AgTR.  863 
[Agra,  F.  B,  Ed.  1874, 166 
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ISa  JToB*   of   V<M- 

tt<»t  of  parltM — Privat*  aviard. — An  &ppau  on  the 

■negation  of  want  of  (umimt  of  partiea  Uea  fnnn  the 
order  cyf  ft  lower  Court  under  i.  S27,  Code  at  Civil 
Procednre,  directing  k  piirste  *.waid  of  ftrbitration 
to  be  filed  and  enforced.  Hdxosqvs  Santal  v. 
(KniBBH  Sabiuo         .        .        .       6  W.  Bq  60 

131.  - 


-  Orrfer  nftuing 
application— Civil  Froctdmrt  Code,  1859,  i,  S??.— 
No  appeal  liea  agaiuit  an  ordes  diMllowtag  an  appli- 
cation nudts  9.  327  of  Act  VIII  of  1869  to  file  an 
award.  Vtaveaiibh  Bucohavsea  Joobkab  v. 
Balubbat  Bik  Ajf  AiiitKAT         ,       1  BoiiLt  184 

-  Ord«r  re/itiiHg 


applieatiou — Civil  Proctdure  Code, .    . 

— Application  to  file  an  a<irftrd  aoder  a  B27  of  Act 
VIII  of  1BE9  stunld  Ik  made  to  the  Court  of  the 
loweat  ?rade  oompebnt  to  receive  it,  and  no  appeal 
lin  to.High  Court  from  an  order  b;f  a  Diitrict  Court 
ronfirming  on  appeal  an  order  of  a  nbonliiiate  Court 
declining  to  file  nich   aa  award.      Ez-paktb  Ba^ 

KKUaHA  BOABAKAB  QCPTB 

[S  Bom.,  96 :  Sod  Ed.,  01 
18&  - 


— Qsrert — Doe*  an  appeal  He  froa  Uie  refuvl  of  , 
(Sril  Court  noder  Acit  VIII  of  1859,  s.  SS7,  to  order 
an  award  to  be  filed  F     Baj  Chditiibb  Box  Ceow< 

DHBT  v.  BBOJUDBO  CoOKAX  BOT  CaOWDHSI 

[SI  W.  B.,  16fi 

184.  — — — Civil  Procedure 

Code,  I.  327.— The  pIuntifF  lought  to  file  and  to  en- 
force a  private  awa^  under  the  provirioni  of  i.  S27, 
Act  VIII  of  18E9.  The  defenduit  objectt^d  that  be 
was  DO  part;  to  the  award.  The  Cottrt  to  which  the 
pluntiff I  application  iiaiinade,afterenquir;  into  the 
nstter,  overruled  the  objection,  and  directed  that 
the  award  should  be  filed,  but  made  no  decree  en- 
fonuog  the  award  under  the  pcovinonj  of  Chapter 
VI,  Act  VIII  of  1S59.  Slid  that  the  order  wa*  not 
(^en  to  appeal,  as  it  did  not  operate  ai  a  decree. 
HvBBAin  Bmi  V.  Mohsib  Ebav   > 

[L  I..  B,  1  AIL,  166 


186. 


—  Order  raining 


to  file  anard— Civil  FrocedKre  Cade  (Act  X  of 
J877J,  It.  62S,  S8S.— Matter«  in  dispute  were  refer- 
red to  arbitration  without  the  intervention  of  the 
Court.  An  award  was  mad?,  and  upon  an  application 
under  ».  B25  of  the  Civil  Procedure  Code  to  file  the 
award,  one  of  the  pariJes  showed  canse  whj  the 
award  should  not  be  filed,  and  the  Subordinate  Judge 
held  the  objectinn  to  be  good.  Meld  that  no  app^ 
lay.  Brbb  Bak  Cbowshkt  r.  Dbhobusdhoo 
Ckowshbi 

tJ.  li.  E.,  7  Cala,  40O :  9  a  Z..  B^  147 

-  Order  to  entbros  award- 


award  filed  under  the  proTisiou  of  t,  ZZl  of  the 


AFFBAZi  -MN^^Med. 

4.  ABBITBATION-«omMmmJ. 
Civil     Procednre     Code.      Vabttvbb    Vishth     «. 
KABArAB  JuaAHKATH  DiXUnT 

[6  Bom.,  A.  C  189 
EmrTOOLLAa  Chowvebt  v.  HsBSVir 

[18  W.  B^  68 

187.  Ordw  refiuring  to  eiifi»M 

iUesal  aiWxA—Civil  Pteeedmre  Code,  1869, ,.  8S7. 
~-An  ord«  retuBug  to  «nfoiee  an  cbvioiudf 
illegal  award  of  arbltntan  nnder  s.  saT,  Aet 
VIII  of  LSG9,  is  not  a  deerve,  and  thoefiwo  not  ap- 
pealable.      DiaAXBITBU   DOWD   •.    POOSFAITARD 

Dbt       .  .        .  7  W.  Bh  401 


isa  - 


Private  awrard.— Anappealltesfnim  Uwordttof  a 
Court  directing  the  eiiforc«m«it  of  an  award  of 
arbitrators,  wheu  the  matta  was  referred  to  arbitra* 
tioD  wJthont  the  intervention  of  a  Court.  Antntit 
CHorsBB  SnraH  v.  Oofal  CHCimBB  DAii 

[8  W.  B,,  164 
Lakbbiuv  SfliTAn  V.  Baka  Eau 

\fi  Bom.,  A  C,  17 

188.- 


Civil  Procedure  Code,  1869,  ».  32B,  827.— A.  decree 
passed  by  a  Civil  Court  in  accordance  with  an  award 
of  ai^itraton  made  without  the  intervention  of  a 
Court  of  Justice  under  s.  827  of  tbe  Civil 
Procedure  Code  (Act  Till  of  IBGB)  I*  not  subject  to 
appeal.  Vibbvc  Beau  Joshi  «.  Batji  Bhav 
JoBHi  ....  L  Ii.  &,  S  Bom.,  18 
Civil  Froeeimr* 


Amendment  of  plaint,  Ck.  KXXVII  of  Civil  Pro- 
cednre Code,  iS77.— By  the  ameudment  of  the  plaint, 
a  case  under  e.  536  of  Act  X  of  1S77  ww  Ukm  out 
of  the  scope  of  Chapter  XXXTII  of  that  Act.  S*14 
that,  this  being  so,  tbe  decree  of  the  Court  of  first 
instance  was  appealable.  JcaIiaBdoh  v.  Nasaui 
Das  ....     I.L.B.,aAIL,  64 

141.  Order  reftaalng  to  Mifbroe 

award— Ci«i  Proeidnrt  Code,  1877,  ee.  2,  5*)— 
Filing  private  meard  in  Conrt— Order  rfjeeting 
applieation.^Fer  Sfakkh,  J. — An  ords  refusing 
an  application  to  file  a  private  award  in  Court  is 
appealable  as  a  decree.  Jokian  Sai  v.  Bneho  Sai, 
3  Agra,  3S3,  and  Smiaini  Bibi  v.  MoiAin  Shan, 
I.  L.  B.,  1  All.,  156,  impugned  and  lUstinguished. 
Vtthnu  Bhan  Joeki  v.  Ba^'i  Bkan  Jotki,  I.  L.  S., 
3  Bom.,  18,  distinguished.  Per  SrPiBx,  CJ.—i-n 
order  refusing  an  application  to  file  a  private  award 
In  Court,  on  grounds  not  mentioned  in  a.  620 
and  521,  is  a  decree  and  appealable  as  such.  Javej 
TBirtBi  V.  Qayak  Tewabi  .   X  I*.  B.,  8  AIL,  487 

14& Order   enfbrolns    award — 

Civil  Pn>oed^lre  Code,  1859,  i.  SS7.— Plaintiff  sued 
(or  eoofinnation  of  an  award  ddivved  b;  arbittators 
appointed  b;  agreemtnt  of  parties  to  de^e  upon  hia 
clum  to  &  share  of  ancestral  property.     Defeudant 
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DIOEST  OF  CASES. 


( 


) 


AVPSAIt — eaUinmed. 

4.  AEBITBATrON— coiKi»«rf. 
•ome  time  before  ths  award  wiu  paueJ.  The  Dia- 
trirt  Judge  orda«d  the  award  to  Iki  filed,  oa  tbo 
♦otbority  of  Pcitonfte  v.  Itaneckjet,  3  Mad,  IS3. 
affirmed  ia  13  Moon't  I.  A.,  J12.  Tbe  defendant 
appnled.  mid  tli*t  no  appeal  lay,  Santanja  r. 
Bamabaya        ....       7  Mod.,  357 


148.- 


-  Arbitration   awatA.  -  A  e  t 


VIII  of  18S9,  t.  32fl.— An  appeal  lie*  from  an  order 
•nfarring  eieeation  of  an  u-bitration  award  or  frrm 
a  decree  under  «.  825  of  Act  VIII  of  IgSti.  Wau 
AliAH  V.  BiBI  Nassav 

[8  B.  L.  R,  Ap,  104 ;  lA  W.  B..  60 
144.  Ordar  reflulng  to  enforoQ 

»Wftrd— Cmi  ProceduTt  Code,  1877,  i.  623.- 
When  a  Canit  haa  refaaed  ti>  file  an  award  upon  an 
application  nnder  i.  625,  Civil  Pmoedure  Code,  no 
appeal  lie*  agl^iut  each  deriainn,  wbich  it  an  order 
and  nit  a  decree;  bnt  the  High  Court  can  interfere 
voder  I.  622.  Maita  Vikkaua  v,  Hauchebby 
Ebibpbas  IlAiatn>i]i,  AUharaja  ot  Caiicitt 

[L  I-  B.,  3  UAd.,  88 


148.  - 


'  Order  enforolng  avrend— 


rimai  ordtr—Cieil  Proeadare  Code,  1877, 
fl?6.— Tlie  pnwer  to  file  an  award  include*  the  power 
to  enquire  if  there  was  a  aubmiiunn  to  arbitration, 
and  thia  qaeition  ii  concluded  by  the  decree,  wMeh 
U  final  onder  n.  626  and  52a  of  the  Code  of  Ciril 
Pmcedure.  Mighabaya  OrsuTtr  &  Sasasita 
Fabau.  Qubctit  L  Ik  B.,  4  Had,  318 


148.  - 


'  Cartailment    of  tlma   for 


taking  oT^eotion  to  aw»rd— fiepi'ew.— When  a 
party  ha«  been  prejodioed  by  having  the  time  allowed 
for  tekii^  objection!  to  an  award  curtailed  by  the 
Court,  Tw  appeal  Ilea,  bnt  a  review  ahnnld  be  gnnted 
by  the  Court  of  flrit  ioitaace.  HoNJi  Pbbui  Set 
e.  Mauyaxu.  Koiusai'  Eota  Haji 

[XI..R,8Had.,  B9 


147. 


-  Order  aettlng  aside  a'ward 


—Miteonitiet  of  ariitraUirt.—tiH  order  of  a  Civil 
Conrt  wttlng  aride  an  arbitration  award,  beins 
an  Interlocstorj  order,  li  not  open  to  an  appeal 
imiM^ately:  bnt  when  the  Crurt  acta  aside  the 
award  on  th<  gronnd  of  Taiacondnct  on  the  part  of 
the  aibitratoT.  and,  after  hearing  the ,  case  on  ita 
merit*,  nmkes  it*  decree  In  hrour  of  the  plaintifF, 
it  ia  competent  to  the  defendant  to  appeal  afninat 
tist  decree.  MtraoosABATS  Tewabes  r.  Bbin- 
SABUS  Tbwabbb  .       14W.  B.,  337 

14a Satttng  aalde  award— Cini^ 

Proeedmn   Code,  1859,  i.  .813.— A  regular  and  n't  a 
•nmnary  appeal  lies  to  let  aside  an  award  of  arbitra- 
tors paaaed  under  a.  S13,  Act  Till  of  18S9.     Bah 
'   CooiCiK  Cbowdhkz  e.  Nobih  Chttsdeb  Chowdhbt 
[W.  B..  1884,  MiB.,  83 

140. Ordenf   dlreoting   snbmU- 

•ion  to  bo  filed— (?im;  Proaedun  Codi,  1859, 
t.  S2S. — No  appeal  Ilea  from  an  order  directing  that 
an  agreement  ta  labioit  matter*  in  dispute  to  arbitra- 
tion sliould  be   died  nnder  the  pniviuana  of  a.  326 


AFFXAL— eon/tMinl. 

4.  ABBITEATION— ooaoiw-fcrf. 
of  the  Civil  Procedure   Code.     Pbbtonjbb  NvBIBB- 
WANJBE  r.  Ma?<bcejbis  ,L  Co.    .         .8  Had.,  188 
Affinned  on  appeal  by  Privy  Council 

[m  Hoore's  I.  A.,  US 
160. ■  Order  renislog  to  fll«  eub- 

miBBioa— Civil  Procedmrs  Code,  1859,  t.  396.— 
An  order  disallowing  an  application  under  a.  339 
of  the  Code  cf  Civil  Procedure  1BC9,  is  unappealable. 
Bruowan  v.  Pvbhbsiibbii  .  fi  If.  W.,  178 

16L  — Applfoatlon   to    flla    oom- 

promiae — 4?'***«'>*  "f  partiet — Decree  on  eoa- 
promiie — Withdraioal  from  eompromiie -Codt  of 
Civil  Procedure,  Art  XIV  of  1882,  i.  375.— After 
guit  filed  by  the  plaintift  againrt  leveral  defendaats, 
one  of  whom  waa  an  infant,  a  petition  of  ccmpromiaa 
entered  into  between  the  adult  parties  waa  filed  in 
Cooit.  The  petition  stated  the  terms  of  arrange- 
ment, and  also  that  an  application  wonld  be  made 
by  the  guardian  of  the  minor  pnyiog  the  Cooit  to 
allow  the  camprcmise  to  be  carried  out  on  his  behalf. 
Ten  days  after  the  petition  cf  compromise  was  Sled, 
the  finC  defendant  and  the  plaintiff  presented  peti> 
tiuns  to  the  Ciiurt  withdrawing  frum  the  cumpri/mise, 
and  praying  that  the  suit  ahtuld  proceed.  The 
aecond  defendant  preaented  a  petition  praying  that 
the  comprcmiae  ahunld  be  recorded,  and  a  decrea 
passed  according  to  ita  terms.  The  Coort  made  a 
decree  m  accordance  with  tbe  prayer  of  the  second 
defendant's  petition.  The  first  defendant  appealeiL 
Held  that  an  appeal  lay,  «.  S76  of  the  Code 
of  Civil  Procedure  mmely  covering  cases  in  which  all 
parties  consent  to  have  the  tenna  entered  into,  carried 
out,  and  judgmrait  entered  up.  RuHoiuey  Laiji  v. 
Pooribai,  I.  L.  E.,  7  Bom.,  340,  questiuned.  HaSA 
3uiniABi  Dbbi  e.  I£viub  DtrKKUBSHUB  Malia 

[L  L.  B.,  U  Gala.,  360 

6.  BENQAL  ACTS. 

IBS. OboU   TStmax    Landlord 

and  Tenant  Frooadnre  Act  (Bengal  Act  I  of 
1878),  as.  37,  oL  (4),  38,  137,  and  188-£eaf, 
8uif  for—Appeal  is  eae—  ahire  tie  aggregaU 
amotatt  elaiaied  it  abort  illOO,—-Aa  appeal  lUa 
I  the  Jndicial  Comraisuoner  and  not  to  the  Deputy 
Commiaaioner  from  a  decree  passed  by  the  Deputy 
Collector  in  a  snit  for  rent,  where  the  a^^rente 
Q-junt  of  rent  claimed  onder  ■.  89,  Bengal  Act  1  of 
1879,  is  above  BIOO.  Pbia^  Nath  Lah  Dbo  e- 
ju  HnHBA  .    I.  Ii.  R.,  24  Calo.,  249 

p.  C.  W.  N.,  181 


ica  • 


8.37,137— ^rreor. 


of  rtitl  and  ^'ectmetit,  Mi'f /or.— Insaitsinstitnted 
nnder  Beng.  Act  lof  1879  furarrears 'if  rent  and  eject- 
ment on  acoonnt  of  non-payment  of  arrears  of  rent,  a 
second  appeal  lies  to  the  High  Court,  thia  claaa  of 
cases  not  being  witlun  s.  187  of  the  sams  ActL 
Baxjait  Ekah  e.  Bauax  Chamab 

[L  L.  B.,  10  Cale,,  80 
Dissented  fron  by  tbe  Full  Bench   in    Khbdit 
Hahto  «.  Bnvomi  Mahio 

[L  I..  B.,  37  Calo.  008 
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DIGEST  OF  CASES. 


APmAXt-eontiMed. 

6.  BEKQAL  ACIS—eowilndtd. 

164. BB.  187,  144-&.i( 

for  retU—Interre»or  under  t.  87—  Civil  Procedure 
Code  fAcl  XIV  of  1883),  «.  SSa.SM.-Thadedrion 
of  a  Deputy  Collector  u  to  nhetlier  mterrenor  under 
(.  B7,  Act  I  of  1874  (B.  C),  had  been  actually  and  In 
good  faith  rGceiving  and  mjoying  reot  before  and  np 
to  tbetime.of  the  commencemrait  of  the  mat,  a  a  de- 
ciaion  upon  the  iiaestion  whether  the  iDterrenoT  ii  en- 
titled  to  cuUect  rent ;  therefore  it  ii  a  declaion  npon  a 
qiiugtion  relating  to  wime  interest  in  land  m  between 
partifB  having  cflnflicting  claimi  thereto,  and  ander 
1.  lU,  the  appeal  from  the  judgment  of  the  Depnty 
Collectnr  to  the  JuiUciJ  CSmuniBBoner.  Held,  fur- 
ther, that  an  appeal  lay  to  the  High  Conrt  from 
the  judgment  of  the  Judicial  Commiuioner,  and 
therefore  i.  622,  Ciril  Procedare  Code,  did  not  apply. 
L&bb  Bbim  SmSB  D.  Qviuti  Ouuiisc 

[L  O.  W.  n.,  841 

6.  BOUBA.T  ACTS. 

166.  Bombor  Civil  Coorts  Act 

(XIV  of  1869),   BB.  8  and  26-*.i(  for   ae- 

eaitnt  andftr  balauct  that  may  As  fetmd  dat.—'Uhe 
plaintiffs  aned  for  an  aoconnt  ot  all  the  busioesa 
done  by  the  defendant!  m  their  commiuion  agenta 
from  1S54  to  IBS?,  and  prayed  that  whatever  wm 
found  due  nu^'ht  he  awarded  with  internt.  The 
plaintiffs  Talued  the  relief  goncht  approiimately  at 
11610,  and  thia  wai  the  only  valuation  atated  in  the 
plaint.  The  suit  wa>  filed  in  the  Court  of  a  first 
claw  Subordinate  Jndge,  who  rejected  the  pluntiff's 
claim.  A^ainit  thig  deciaion  the  plaintiffs  preferred 
an  appeal  to  the  High  Caait-.—Seld  that,  a*  the 
approximate  amount  of  the  claim  wm  stated  in  the 
plaint  to  be  HEIO,  that  must  be  taken  to  lie  the 
value  of  the  Bubjcct-matter  ot  the  luit  for  purpoeea 
of  juriadiotion.  The  appeal,  therefore,  lay  under 
w.  S  and  S(i  of  Act  XIV  of  186?,  not  to  the  Hiiih 
Court,  but  to  the  District  Court.  EHOBEAiotUND 
HuLoaAim  v.  If  asihuas  lfoiioaun> 

[I.  Zh  B.,  IS  Bom.,  676 

166.   8.   86— Fa/BaiVm. 

o/tuil— Jnritdi  ctio».~  Where  a  niit,  whcr^  the  nib- 
ject-matter  exceeded  R6,000,  was  Inatttuted  in  the 
Conrt  of  a  Principal  Sadr  AnJn,  but  dedded  by  a 
Subordinate  Judge,  first  claas,  appointed  undo  the 
Bombay  Civil  Courts  Act  XJV  of  1 869,- It  was  held 
that  an  appeal  lay  direct  to  the  High  Court  uadar 
B.36of  theAct.  Batisihsji  Sbitsancwi  c.  Oulak 
BistTL 6  Bom.,  ft96 


167. 


-  Afflieatio: 


creditor  for  lest  than  RS,OOQ  i»  emt  fl 
am Don^— Although  the  applicant,  to  have  a  sale  aat 
aside,  was  creditor  fir  a  sum  lets  than  116,000,  itUl 
ag  the  sale  t-nk  place  in  a  sait  for  a  nun  above 
K  6,000,  an  appeal  lay  to  the  High  Conrt,     Kbisb- 

KAKJLT  TBKKATIBH  d.  VlBUSBT  AXAHT 

[llBotiL.16 

IBa  Smlforiteela- 

ration  of  rigU  to  properljf  tittder  attaehm«»t.--\a 
a  nit  for  a  declaration  that  tba  plaint  had  a  right 
of  property  and  pcnesdon  in  ■  certain  honae  under 


APFS  AZ>  -  atmliwted. 

a  BOMBAY  AdS—eonaluded. 

attachment,  being  in  effect  a  anit  for  the  removal  of 
the  attachment,'  Betd  that,  the  jodgment^deht  in 
respect  of  which  the  bouse  wai  attached  bring  leas 
than  He,000,  no  app^  lay  to  the  High  Court. 
Hotiosihh  jAia&a.!<i>  v.  Dasabeai  Pestoiji 

[II  Bom,  189 

169. AditUnietraiion 

emit — S«t(  filed  in  teeond  elaee  Subordinate 
Judg^i  Court — Decree  in  euek  a  luit — Appeal  from 
tueh  decree  to  Dittriet  Court.- The  plaintiff  filed  an 
adminitlratian  suit  in  the  Court  of  a  Bnbardinate 
Judge  (if  the  second  class,  valuing  the  relief  claimed 
at  KISO.  The  Subordinate  Jndge  found  that  the 
property  in  suit  was  worth  over  a  lakh  of  rupees,  that 
the  liabilities  came  to  R5,729,  and  that  the  defendant 
was  indebted  to  the  estate  in  the  sum  nf  {(16,199. 
He  drew  up  a  preliminary  decree,  directing  (inter 
alid)  that  the  defendant  shonld  pay  this  amonnt  Into 
Court  within  two  weeks.  Against  thig  order  the  de- 
fendant appealed  to  the  Digtrict  Conrt.  The  I)iBtrict 
Jndge  returned  the  appeal  for  presentation  to  the 
Hi^  Court  on  the  ground  that  the  gabject-matter 
exceeded  B6,000.  Held,  reversing  the  order  of 
the  District  Judge,  that  the  appe^  lay  to  the  District 
Court.  Sbbc  KAvabji  Mahohxbii  t.  Ddtbkaji 
UjUtohbui  .  .    X  I..  B.,  29  Bom.,  863 

160. Bombay    Maniolpal    Act 

(Bombay  Aot  HI  of  1888),  so.  998,  998,  and 

Wl—Ordjir  qf  Chief  Judge  of  Small  Came  Contt 
granting  compemation  for  land— Act  ZII  of  1838, 
t.  8. — An  appeal  lies  to  the  High  Court  from  a 
decision  of  the  Chief  Jndge  of  the  Small  Cause  Court 
of  Bombay,  granting  eompematian  to  the  owner  nf 
land  taken  by  the  Municipality  in  case  of  a  set-'uack 
undo'  the  Municipal  Act,  111  of  IBSS,  n.  aBS,  299, 
and  301.  MonciFAi.  CoxmBSiomB  vob  thr  Cnr 
ov  BoiCBAV  c.  Abdui.  Hnij   .         .    18  Bom.,  184 

7.  CBETIPICATE  OP  ADMISISTBATION  (ACTS 
IXVU  OF  1860  AND  Til  OF  1889). 

161, Aot  XXmi  of  1860  Bud 

AotXIXof  1841— OrdoTffraatlng  oertifloate 
of  posaeBBion. — The  order  granting  a  certificate 
nnder  Act  XXYII  of  1860  and  directing  possession 
to  be  given  to  the  oertdfi™te -holder  nnderAet  XIX  of 
ISll,  held  not  to  be  open  to  appeal  or  review. 
JnaODA  KooirwAB  v.  OociiEE  Btjnatb  Fbbbrah 

[I  Ind.  Jur.,  IT.  a,  866 

lea. ActXXVIIofl860— CJTder 

roftlBiDg  to  grant  osrtlfloate.- No  appeal  lies 
from  an  order  of  a  District  Jndge  refusing  to 
giant  a  certJficatB  under  Act  XXVII  of  1980.  In 
TBI  ItATTBB  OF  THB  PBIITIOII  0»  TlSBTAirAIS  HABI 

[7  Bom.,  A,  C  71 

16S. Order   rdUB-  - 

log  to  reoall  oartiflo&te.— No  appeal  lies 
from  an  order  of  a  District  Judge  refusing  an 
application  to  recall  a  certificate  granted  by  lum 
under  Act  XXTII  of  1660.  In  tbb  kattbb  op  tb> 
FBTinoB  OP  Nasdk  Pbbbbu).  NimiB  Psbbbab 
r.  Lauu  Nitta  Lall  .  1. 1,,  B.,  6  Oola,  40 
[6  O.  I,.  B.,  888 
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7.  CEBTIPICATE  OF  ADMINISTRATION 
(ACTS  XXVII  OF  1860  AND  VII  OF 
1880)— coiiiiiiii«(i. 

let  Order  aa  to 

form  of  certlflcatp. — There  nxe  un  general  wordi  in 
any  put  of  Act  XXVII  of  1860  dcclurinf;  Ui»t  ordera 
nutde  by  the  Zill&h  Conrt  under  th&t  Act  u  to  the 
tnnu  of  the  certiAcftte  ih&ll  be  labifct  to  appeal  to  a 
High  Court.  Bambbvadhub  Uookbbjkk  v.  Nil- 
JMBVB  Bakeueb  .    8  W.  B.,  876 

leB,  Case    trane- 

ftrred  under  Aot  XTI  of  1868,  b.  IB.— Where 
an  applicatuin  for  a  certificate  UDder  Act  XXVII  of 
18W  hai  been  tiuiafcrred  h;  the  High  Conit,  in  the 
eierciM  of  the  power  verted  in  it  by  i,  19,  Act  XVI 
of  1868.  fr(.m  the  file  cf  a  Jad^  to  that  of  a  Subor- 
dinate Judge,  the  order  of  the  latter  i>  appealable  to 
the  Conit  U  the  Zillah  Jndge,  and  ouly  ■peciallj 
appealable  to  the  High  Couit.  Fuzl  Eossbih  b. 
TaatuDVOK  Axi  Khan  .    13  W,  B^  885 

lee. Bnqairy   or 

omiaeloa  to  make  enciniry.— An  appetil  liea  from 
the  reaalt  of  an  enquiry  cr  omimim  bi  make  an 
Riqniry  under  Act  XXVII  of  1860.  Tabihib  CaVBR 
Bbohmo  t.  Boha  Si>OI(DIIBIB  DDS9BI 

[SO  W.  B.,  SI2 

167.  Depoelt      of 

■eonrlty  by  person  entitled  to  a  oertifioate. 
—No  appeal  Ott  under  Act  XXVII  of  1860  on  a 
quntian  of  the  depoiit  of  security  by  a  penon  who 
ha«  been  declared  entitled  to  a  certiScate  under  the 
Act  HontOBiKBB  Dasbu  r.  KsBTtta  Qopai.  Dey 
[L  L.  B.,  1  Gala,  127 
94  W.  B.,  869 

In  TBI  HATVBB  OB  RiTCHtH 

[X  L.  B.,  1  AIL,  887 

168. 88,0,6-Cer- 

tlflcate  for  collection  of  debts.-  Nu  appeal  im- 
pugning tbo  order  of  a  District  Coart  rennlring  secu- 
rity from  the  peraon  t->  whr.m  it  has  granted  a  ceitiHcate 
ander  Act  XXVII  of  ISW  liei  ander  that  Act  to  the 
Hi^  Court.  I»  thematltroftke  petition  of  Bukmin, 
I.L.  S^  1  All.,  397,  fulluwed.  Is  thb  mattkb 
or  THB  PKnnoH  or  Fuiso  SrNCAxi  Dabi 

{X  li.  B.,  8  AIL.  804 

Baj  Mokdibb  Chowvhbani  t.   Dibo  BrmHOO 

CHOimBST  .    17  W.  B.,  fiee 

169.  e.   6- Order 

fbr  MCmrity.— An  appeal  will  lie  under  >.  6  of  Act 
XXVII  of  1860,  merely  forthc  purpose  of  varying  the 
Judse*!  order  by  reducing  the  amount  of  secnrity 
rtq^rad  by  him  from  the  party  di?c1ared  entitled  to 
bare  the  esrtifcate.  When  an  appeal  haa  been  pro- 
»rly  initituted  under  ■.  B,  it  bat  been  mled  that  the 
Court  may  alteroTvarytbe  Jndge'a  order  with  mpeet 
to  tccnrity.   Soovka  «.  Rak  Suea     2  If.  W.,  146 

170.  TreBh    oer- 

tiflcato  " — Apptal  to  High  Cimrt. — The  fieib  cer- 
ti&ste  contemplated  by  >.  6  of  Act  XXVU  of  1860 
meant  a  certificate  gi 
penon  to  whom  1 
Whtfs,  therefore,  a 


APPEAL-  ecnlinved. 

7.  CERTIFICATE     OF     ADMINISTRATION 

(ACTS   XXVII   OF   1860    AND  VII   OP 

im9)—eettliimed. 
had  gnmted  a  certificate  under  Act  XXVII  of  1860 
appalled  to  the  High  Conrt  and  prayed  fcr  a 
froeh  certificate,  on  the  ground  that  the  District 
Conrt  ahould  not  have  made  the  giant  of  certificate 
eoDiIitioDal  upon  her  giving  security  to  another 
penou : — Beld  that  no  appeal  lay  to  the  High  Court 
in  the  caae.  Nadbahqi  Eunwab  r.  RAOHirBAHBi 
EtruwAX  .  X  L.  B.,  B  AIL,  331 


171. 


~ Order  of  DiB- 


triot  Jndge  aa  to  teaaxltj— intvfficieiL^y  of 

tecurity—StKCftio*  AH  (X  of  1865J,  a.  263.— No 
appeal  lies  against  an  order  made,  whether  m  punnance 
of  the  directions  of  the  High  Court  or  otherwise,  by 
a  District  Judge  ai  to  accurity  for  the  grant  of  a 
certificate  of  adminiitration  on  the  ground  that  aneh 
security  is  insufficient.  Man  Mohiitet  Daiiet  \. 
Khelfer  Oopal  Ley,  I.  L.  B..,  1  Cai-^.,  127,  referred 
to.    LuoAs  c.  LccAB     .      X  Ii.  B.,  aO  Calo.,  245 


-  Aot  VII  of  leaa— Order  to 


172.  -  ._ 
person  holding  certificate  under  Act  XXVU 
of  1860  to  fUrnisb  aeourity  where  portion  of 
the  property  held  as  security  has  been  sold. 

— An  order  by  which  a  persia  whn  bad  obtained  a 
certificate  under  Act  XXVII  of  18G0  waa  directed  to 
furnish  spcurity  to  the  eitent  to  which  the  sccority 
originally  famished  had  been  diminished  by  the  sale 
of  a  portion  of  the  property,  is  not  an  order  from 
which  anappeal  lies  either  under  Act  XXVII  of  1S60 
or  Act  VII  of  188S.  Ai,ta  Sooxvabi  Dabi  r. 
Srinath  Saea  .    X  Ii.  B..  80  Calo.,  641 

173. ~ —  ■■  -  ■  SB.  6  and  18 

—Order  fbr  Beourlty  on  grant  of  oertifloate. 

— Where  a  minor  prtitioner  rcpreaented  by  the  Court 
of  Wards  applied  for  a  succession  certificate  under 
Act  VJI  of  1869,  and  the  Dirtrict  Court  granted  the 
certificate,  but  ordered  security  to  be  given  by  the 
Court  of  WanJs  -.—Suld  that  no  appeal  lay  from  the 
order  requiring  security.  Raua  Repdi  v.  Pafi  Rbdsi 
[XX.B.,18Kad.,  lee 

174. ^^ -  SB.  9  and  10 

—Order  for  Inne  of  oertifioate  subject  to 
security  being  given.— On  acontrsted  application 
for  a  succession  certificate  nnder  Act  VII  of  1B89,  an 
order  was  made  for  the  issue  of  the  certificate  on 
security  being  furnished  by  the  applicant.  The  op- 
pcaite  party  pref  Erred  an  appeal  agunst  the  oider : — 
Stld    that  the   appeal   was    maintainable.       Abita 

FiLEAi  IF.  Thakoamkai    X  X.  B.,  SO  Mad.,  448 

176. SS.8  and  19— 

Order  granting  certificate  conditional  on 
the  filing  of  security.- Where  on  an  application 

for  a  certificate  of  succeasion  under  the  Bnccenion 
Certificate  Act  (Act  VII  uf  1889)  an  order  was  made 
granting  the  certificate  conditionally  on  the  applicanVi 
furnishing  security  s—Seld  that  this  waA  not  an  order 
"granting,  refusing,  or  revoking  a  certificate"  within 
the  meaning  of  s.  19  of  the  Act,  and  that,  therefore, 
no  appeal  would  Ue  tharetrom.  Bhaawani  v.  MAinn 
Lal        .        .        .        .    X  I..  B.,  18  AIL,  814 
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AFP!E&Ii—  eontimud, 

1.  CEETIFICATE     OF     ADMINISTBATION 
(ACTS    XXVII  OF   1860   AND    VII   OP 


— eov:luded. 


176.  - 


-  Ordfr  grafting 


ctriiJUate  on  the  appticanft  Jkrniihing  trcurHy. 
— The  widow  of  a  ilcc<>ued  pnwm  luriiw  applied 
for  a  certifioite  under  tlie  Saccenion  Certiflckte 
Aa(VII  of  1889),  the  Judge  ordered  the  certjfiote 
to  iaeae  on  the  app!ie»nt'<  fnmiahing  leeurity  under 
B.  9  of  the  Act.  Htld  that  mch  an  order  wu 
not  an  order  "  gianting,  refuring.  or  revokiug  a  certi- 
fioate"  withinthemeaiiingot>.19of  the  Act.  andwa*, 
therefore,  not  appealable.  Shagumni  v.  Maniti  Lai, 
I.  L.  a.,  13  All.,  214,  followed.  Bii  Deteobi 
o,  La^ohamd  JiTUfDAs    .  1. 1^  B.,  19  Bom.,  790 

177. — Order  gratUing 

ctrliflaaU,  co»dttio»al,  Mpo»  giring  lecuritg.— 
Where,  on  an  spplieation  for  a  eertiSi&te  of  luc- 
cetvion  nndra'  the  Succeaaon  Certiflcste  Act  (VII  of 
1SB9),  an  order  was  made  granting  the  certificate  con- 
ditional!; npon  the  applicant'!  giving  aecnrity : — 
iTefd  that  thii  wai  an  order  "granting,  refnnng,  or 
revoking  a  certificate "  within  &e  meaning  of  *.  IB 
of  the  Act,  and  that  therefore  an  appeal  wonld  lie 
therefrom.  BhagieaiU  v.  Mauni  Lai,  I.  L.  E,,  IS 
All.,  214,  diuented  from.  Bassa  Bavi  Dusi  v, 
BBHrsuiTH  Csusska  Basjicie 

PL  L.  B.,  as  Gale.,  820 

na  — se.  19  and  08 

— Ordor  refoslTig  oertifloato  of  beiraMp— 

Bambav  Regvlation  VIII  of  1%23 —Praciict.— ka. 
appeal  lie*  from  the  order  of  a  Diitrict  Judge  refnaing 
to  grant  a  certificate  of  heirihip  under  Begulatbn 
Vlfl  of  1837  by  virtue  of  the  proviiioni  of  a.  28  of 
the  Sacceirion  Certificate  Act  (VII  of  1B89).    Javib- 

JUL  O.  If  AZm  0>  TBB  DlHTSICT    COffBT  OV   FOONA 

[L  I-  B.,  18  Bom.,  748 

179,  Oni«rr»jW<(w 

etrtiflvait  of  ieirahip—Bonbag  Rtgulation  VIII 
of  iBZf. — An  appeal  lin  from  an  orier  refudng  to 
grant  a  caiiflcato  of  heimMp  ander  Bcgulation  VIII 
of  1827,  by  virtue  of  s.  IS  of  the  Succneion  Certi- 
Acate  Act  (VII  of  18S9).    Bavqcbai  v.  Abaji 

[L  L.  B,  19  Bom.,  389 

8.  COSTS. 

180.  Diaoretton,  HmrciBe  of— 

AH  VIII  of  1859,  ti.  ISr,  189,  198,  196.Setd 
(lbc»BBBBOH,  J.,  doubting)  an  appeal  will  lie  on 
s  nier«  qneetlon  of  coats.  Oudbaki  Lai.  Bot  ii. 
Stodab  BiBI 

[a  L.  R.  Siq).  Vol,  496 :  e  W.  B.,  187 
8n  DOWCBTI  e.  WiBB  .  1 W.  B,  683 

IffiL 


1 Steret    eii/brff- 

mg  award. — Seli  (by  LoOH,  J.),  with  reference  to 
Uie  Foil  Beach  ruling  QridAari  Lai  Roy  v.  S%»dar 
Bihi,  B.  L.  E.,  Sup.  Vol.,  496  :€  W.  £.,  187,  that 
an  appeal  liea,  on  the  point  of  ooati,  from  a  decree 
enforcing  an  arbitratioD  award.  Ebosa  Bcesh  v. 
MowuBiTziH  14W.  B,.266 

Contra  Collbonx  oi  Daooa  v.  gJi"i-A  Eavt 
KooEnnx 2  W.  B.,  SS 

Csooici  LiL  UiHBB  r.  Fatboo  Dio  6  W.  B,  19 


AFFZAIi— confinxeil. 

8.  COSTS— oom^VmmiI. 
Ebshfb  Baii  v.  Lvcbmvk  Doss  Nabam  Dogs 
re  W.  H.,  P.  C.  69 
1  Xoora's  I.  A.,  470 

ACHnifBII  SOfSH  C.  EmiEIA  LAL  MOHAJim 

[7  W.B^208 
182.     S,mble.—K 


n  the  part  of  the  Conrt  below,     Dbbui  Laehiuji 

.    BHATAIUDAS   NAJUyCAMSAS 

[8  Bom.,  A.  O,  loo 


188.  '    A*    a    gcnaral 

rule,  an  appeal  in  reapeet  of  costa  will  only  ba  enter* 
tained  in  coaea  in  which  no  diacretion  haa  been  f^lj 
eierciBed  upon  the  question,  and  the  deciaiim  of  the 
Court  below  haa  proceeded  upon  miatake  or  miatppre- 
henaion.  Where  boni  Jida  care  and  diicretioii  have 
been  eicreised,  no  appeal  in  reapect  of  coats  ahonld 
be  allowed,  and  the  qneetion  whether  anch  discretion 
haa  been  well  or  ill  eierciaad  ahonld  not  be  mter- 
taioed.  EisKAVitAic  Ebuhha  Jobhi  s.  Bhatanji 
BDT  Babaji  .8  BonL,  A.  C,  148 

1S4.  


unleaa  b  n  very  eieeptional  case,  be  interfered  wil^ 
by  the  Appellate  Conrt.  KnppDBVAmATrAir  v. 
NAiwirTAYYAir 1  Mud.,  74 

186. Order  Involving  matter  of 

prinoljple.— Though  the  distribution  of  ctwta  is. 
under  the  Civil  Procedure  Code,  a  matter  within  the 
discreiian  of  the  Cooit,  yet  there  may  he  clrcmn- 
stances  which  will  justify  an  appeal  npon  a  mere 
quettian  of  coats.  Chithbatu,  aiiat  EniATB 
Ahmbd  Eoia  v.  Ibuicasok  Vittil  Eabhajuth 
Haii 8  Uad.  Beik,  878 

DAn^nxtiBi  Nabtasa  Ouafaii  Baic  Qabf  v. 
Sabutpa  &A2[r     ....    SVad.,  118 


lea  - 


.  costa  where  a  matte 
is  involved.  Sbcbbtabi  of  Scati  rt 
CoDiroiL  V.  Mabjuh  Hobbut  Kbar 

[L  Zi.  B,  11  CalCL,  860 


appeal  wIU 
of  principle 


187. 


■    Order    i 


■eiton  (if  CouriSpecial  appeal. — When  a  qnea- 
tion  of  ooata  is  purely  in  the  djicretiim  uf  the  kwer 
Conrt,  no  appal  will  lie  ;  bnt  when  a  mattCT  of  prin- 
ciple ia  involved,  an  appeal  will  lie.  Where  A  was 
aued  upon  the  ^legation  that  he  had  Instigated  hia 
OD-dofeudant  B  to  reruae  to  deliver  up  a  dicument, 
(or  the  recovery  of  which  the  suit  ma  bnmghl,  and 
where  no  relief  was  srayed  a*  utdnst  A,  bnt  tha 
lower  Courte  awarded  a  decree  b  hvoor  of  the 
plaintiff  directii^  ^  to  pay  half  the  eosts  of  sott,— 
Seld  that  the  question  was  one  of  principle,  a>d 
that  a  second  kppetl  lay  to  the  High  Court  against 
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APPXAlt— continued. 

S.  COSTS— «oa<iiHM(I. 
the  decree  directing  A  to  pa;  inch  eotU.     Bumwibi 
Lux  c.  Chowdhxt  Dbitp  Niih  Sinoh 

[L  lb  B.,  la  Calo..  178 

188. ■ — — — -   Sxtrcitt  of  dit- 

ereiion  of  Court  at  to  apporlioitmtitt  of  coitt, — An 
kppwl  M  to  cixta  will  lie  from  &□  iLppellato  decree 
when  the  Court  bu  eiercised  iU  diKretion  u  (o  ci^att 
u-tutnrilji  uid  not  according  to  goieral  principles. 
JCiooda  Bvkii  y.  Elahne  Butik,!  S.  D.  A.,  N.  W. 
(ISIBIJ,  f.  336,  ud  Aira  Bam  v.  Kathmeem  Butt, 
Aara,  F.  B.,  90,  followed.  Dahlav  Bam  c.  Dctkoa 
Pbabu        .  L  L.  B.,  16  All.,  888 

189. Fow«r  of  Appellate  Court 

—Civil  Proetdnn  Cedt  (Act  XIV  i^  1883), 
t.  230.— The  power  given  by  i.  220,  Civil  Pmeednce 
Code,  to  k  Court  to  apportion  cocti  in  aiiy  manner 
it  tiiinki  flt,  ii  labject  to  the  controlling  power  of 
the  Appellate  Conrt.  Oridhari  Lai  Soy  T.  Sundar 
Bihi,  B.  L.  E.,  Sap.  Vol.,  496,  Rane\ordat  Vithal- 
dot  V.  Bai  KoMi,  I.  L.  S.,  16  Bom.,  676,  and  Daulal 
Mam  T.  Dmtya  Pratad,  I.  L.  £.,  15  All.,  S33,  re- 
ferred to,   TAKA.  FkOSITNNO  HUKBAftJBB  r-  Satibh 

CHAmBA  Sviaa.  4  C.  W.  IT,,  80 


180. 


eoilt — Alteration  o^  lotetr  Courft 
faal. —Oa  an  appeu  by  the  defendant,  on,  among 
other  matten,  coat*,  the  Appeal  Cnnrt  held  tbai,  evea 
OB  the  finding*  at  the  lower  Conrt,  the  order  a*  to 
ooati  ihonld  he  materiall;  altered  in  faronr  of  the 

-'    -'       SintSUOOKEOOIABT  V.  RAHCHCirDBB 

[L  n  B.,  17  c&ifs.,  eao 


UL  - 


eoiti — Ditlriet  Jndgi,  Jtmtdietion  of — Proetdtux. 
— The  pluntilf  sued  for  pnaewion  of  certain  land  in 
the  Conrt  of  a  Subordinate  Jndue  of  the  eecond  claoi. 
The  Subordinate  Judge  returned  the  plaint  for  want 
of  jniladictiaii,  and  otdered  the  plwntiff  to  pay  a 
•eparate  let  oi  eoala  to  each  of  the  defendant*.  The 
phinmt  ^pealed  to  the  District  Judge  on  the 
nonndi,  flivt,  that  the  Subordinate  Jndge  bad  jurii- 
diction  to  entnt^n  the  plaint ;  and,  lecondl  j,  that  the 
ordo'  at  to  cofti  wa*  impioper.  At  the  hearing  of 
the  appod  the  plaintifF'*  pleader  aband  'Ued  tlis  pidnt 
of  jnrudiction.  lliereaFan  the  Dlitrict  Judge  held 
that  the  appeal  would  not  lie  vmply  on  the  qneetion 
of  ooata.  He  therefor*  conflnned  the  Snborditiate 
Jndge'*  order:— ^eM  that  the  Di*trict  Judge  had 
Inrii^etion  to  hat  the  appeal  on  the  qnestioo  of  coeti. 
Vasusxt  Bakobasvba  v.  Bhatah  3mu 

[L  L.  B.,  18  Bom.,  941 


189.  - 


-  Apptal    Of    to 


MHt—Ci'M    Proe«ditr4     Cod*    (XIV   <if   _      . 
i«.  aaO,  MO,  and  eea— Error  of  loteer  Conrt  mnder 


original  C 


a  mispprehemioD  of  fact  and  law,  an  appeal 
Ilea  tnHD  foch  crdir  under  the  (H¥{1  Procedure  Code, 
aHhoDBh  the  appellant  complalm  of  nothing  dae  bnt 
the  onUr  for  coate  to  erroneoii*!;  made,  Bamohob- 
sAi  VnEAiDAB  V.  Bai  Kasi 

[1  L.  B.,  la  Bom.,  878 


APFEAZi— soofiMuJ. 

8.  COSTS-conulndad. 

KSDIHAI.  SASASEIT  0.    PlTBAtC  CbAVD   JvtXOm 

[I.  li.  &,  99  Bom.,  184 

les. Fnrty  Imprt^Mrly  bronglit 

on  the  reeord  as  Tepr«Mti.tatlT«  of  daoaaaed 
Judgment-debtor— CtE)[  Prooedurt  Cod*,  t:  2, 
Si4,  el.  fej,  MO.— One  B  JD  wu  made  a  party  to  an 
applii»tion  for  eiecntlon  of  a  decree  as  one  of  the 
repreeentative*  of  a  deceased  judgment-debtor.  It  had 
been  decided  in  a  previous  luit  that  B  D  was  not  re- 
lated to  the  judgment-debtor  in  such  a  manner  that 
he  could  become  bis  legal  repTeseotative.  and  in  tlus 
proceeding  also  he  objected  that  he  was  not  auch 
repreaoitatlTe,  and  hi*  objection  wa*  allowed,  and  the 
order  allowing  it  remained  nnappealod  and  be<UM 
final.  The  Court,  however,  while  allowing  the  obiec> 
tion,  did  not  give  the  objector  his  eoita : — Seld  that 
theabjeetnr  did  uot,  by  beii^  improperly  brought  Into 
the  eKecuti'm-proceedngs,  lose  Us  right  of  appeal,  and 
further  that  he  could,  nndw  the  circumstances,  appeal 
on  the  qufstiim  of  coitt  alone.  Bibhbv  Baial  v. 
Bark  op  Ufpbb  Iimu     .   L  L.  B.,  18  All,  980 

164.- 


.  _  -  GlTlI  Prooednre  Code  (Aot 

XIV  of  1889),  BH.9, 688-S«:>>>oiu  Etidaameiitt 
Act  (XX  of  1863J,  ,.  IB^Ordtr  for  pagment  of 
plaintiffs  cortt  ont  of  tit  fundi  oftXa  inttitutiot 


with  liberty  to  sue  again  and  an  order  was  made  per* 
mitting  them  to  do  so  and  directing  that  the  ousts  be 
paid  from  the  fundi  of  the  institution: — Befif  that 
no  appeal  lay  agUnst  the  order  as  to  cost*.    Baiu.> 

XngOOB  DOBUI  D.  BXIUHSA   ChABIiU 

[L  Zi.  B,  91  Had,  491 


196. Appealable   order. — If  an 

order  is  itself  appealable  as  affecting  the  joriadictioD 
of  the  Court  or  tlie  merits  of  the  case,  an  appeal  will 
lie  from  that  part  ot  the  order  which  relate*  to  coats  ; 
but,  aa  in  the  ease  of  decreea,  in  thoae  caw*,  and 
thoae  case*  only  where  the  order  it  appealable,  will 
an  appeal  lie  againgt  the  direction  aa  to  coats,  wliich 
ii  ancillary  to  the  order.  BALKtBam  Dass  c.  Lccb- 
UFCT  SnraH     .  .    I.  H  B.,  8  Colo,  81 

198. Betnm    of   plaint— .Tant- 

dietion—Code  (ff  Civil  Proetdnre,  ir.  IS  and  57. 
— On  the  hearing  of  a  suit  in  the  Court  of  flnt 
instance,  the  Conrt  came  to  the  ooncluaion  that 
the  value  of  the  property  in  dispute  ^aced  the  claim 
beyond  the  joriadiction  ot  the  Court  j  the  auit  wa* 
therefore  ^misaed  with  coita.  On  appeal  thi*  ded- 
don  was  revened  with  ecsts,  on  the  ground  that  the 
plaiot  ought  to  have  been  returned  to  the  pluntift 
for  presentation  in  the  proper  CourL  The  defen- 
dant appealed  to  the  High  Oonrt.  Bfld  that  tha 
defendant  ought  to  have  been  allowed  his  ooala  in 
both  Court,  and  that  be  waa  entitled  to  an  appeal  on 
that  giound.    Motsaatx  «.  Ho&Ui  Sajav 

[I.  IX  B^  19  Cale.,  971 
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AFPEAIi— cim/iMei^ 


1S7. 


-  Order  retoming  plaint — 

Cieil  Frocedure  Code,  1877,  t.  mi—Denrte,  Form 
of. — The  pIftintiffB,  the  widow,  and  son,  respectively, 
of  JV.  deceased,  claimed  immoTcable  property  tnberitni 
from  his  father  by  if,  and  also  imrnOFEable  prc- 
perty  wliich  had  dcvnlved  upon  JV  from  bia  brother, 
who  liad  predeceased  him,  and  mesne  profits  cf  such 
properties.  The  Court  of  first  instance,  finding  that 
the  claim  to  the  furmer  property  wm  admitted  and 
tbat  to  tho  latter  was  net  denied,  bnt  resixted  aa 
barred  by  s.  13  of  Act  X  of  1BT7,  and  holding 
It  not  to  be  BO  baired,  made  a  decree  returning  the 
plaint  to  the  plaintifFa  that  they  might,  after  correct' 
lag  it,  file  it  either  in  the  Bevecae  Court  in  regard  to 
the  profits  of  the  former  property  or  in  the  Civil 
Conrt  for  possession  of  the  latter  property.  3tld 
that,  althiragb  tho  rlum  of  the  plaintiffs  wa«  not 
either  decreed  or  diimisaed,  yet  m  the  right  aad 
title  asserted  by  them  to  mch  |>ropertieB  was  impli- 
citly recognised  by  aacb  decrees  the  defendants  were 
entitled  to  appeal  from  it.  Bbhabi  Bhasat  v. 
Bboak  Bibi  X.  lb  B^  8  ALL,  76 

198. Order  dlmntistnc  a   anlt 

—Civil  Procedure  Code  C1882J,  t:  3  aud  136 
— ''Decree." — An  crdei  diimisaing  a  snit  nnder 
■.  186  of  the  Civil  Prccednre  Code  (1682)  is  a  decree 
under  the  deSnition  contained  in  s.  2  of  the  Code, 
and  as  sncb   is  appealable.     HAsaaati  v.  Hbbia 

HABIBABXAK  NAHHAaBUI 

[L  I..  B.,  le  Bom.,  807 

-  Order  dlsmlsBtng  suit  aa 
.     „.   ..     .  ,;._xhe 

1  of   ff, 
^    -.  from    the    defendants    of    certun  lands 

which  O  had  mortgaged  to  the  defendants,  alleging 
that  the  mortgage-debt  had  been  satisfied  frum  the 
ninfrnct.  The  defendants  denied  the  title  of  the 
plaintiff  a  to  redeem,  asaertiDg  also  that  the  mortgage- 
debt  had  not  been  aatisfled.  Tho  Court  of  first  in- 
stance held  that  the  plaintiffs  were  entitled  to  redeem, 
bat  dismissed  tlie  suit  on  the  ground  tbat  the  mort- 
gage-debt bad  net  been  satisfied.  Meld  that  the 
defendants  were  entitled  to  appeal,  the  case  of  Fa» 
Kootr-'.ShugiBunlKooer,e  H.  IT.,  i9,  not  being  ap- 
plicable h)  this  case.     Bah  Ohoi.4N  v.  Shbo  Tabai 

[L  L.  H.,  1  All.,  see 

SOa  Bighi    of     ap- 

peat.~3f  saed  E  and  J  to  enforce  a  right  of 
pre-emption  in  respect  of  property  which  he  alleged 
J:  had  sold  to  J.  K  denied  that  she  had  sold  such 
property  to  .T.  J'  set  np  aa  a  defence  that  M  bad 
wuved  bis  ligbt  of  pre-emption.  The  Conrt  of  flnt 
instance  disnussed  tbe  suit  tra  the  groand  that  the 
alleged  Mle  had  not  taken  place.  J  then  appealed  to 
the  Hi^h  Conrt,  making  K  the  respondent.  Held 
that  neither  the  appeal  from  the  original  decree  in 
the  snit  nor  the  appeal  from  tiie  appellate  decree 
therein  was  admissible.  Jumka  Sqisb  v.  Kaiu- 
sinmisaA  I.  Ia  B.,  3  AIL,  169 

SOL Order  on  deatb  of  party 


AFTHAIi—eoaliinted. 

9.  DECREES— aoHiinued. 
Code,  Act  X  of  1877,  u.  369,  372-~LimilatioH  AH 

fXV  of  1F77J,  .rf.  a,  art.  171b.-~ln  a  suit  for 
the  recovery  of  land  against  a  siile  defendant,  the 
latter  died  before  tbe  hearing.  Siity-tbree  days 
after  the  death  of  the  defendant,  the  plaintiff  applied 
to  the  Court  to  enter  m  the  record  the  legal  represen- 
tative of  tbe  deceased  defendant.  On  the  S2nd  of 
November  1880,  tbe  Ci,urt  rejected  tbe  application 
under  tbe  proviainns  of  Act  XV  of  1877,  sch.  ii, 
lai.  nib,  and  ordered  tbe  suit  to  abate.  On  the 
same  day  t>io  pluntiff  applied  to  the  Conrt  to  set 
adde  the  order  directing  the  suit  ti  abate,  but  this 
sppliration  was  also  rejected  on  tlie  20th  of  Septem- 
ber 1881.  On  appeal  to  the  High  Court,~ff<W 
that  no  appeal  lay  againat  the  order  of  the  EOth  of 
Beptember  1881.  Bikosb  Uobim  Cbowdhhaiti 
>.  Shasat  Chchvib  Dbi  Chowdsbe 

[I.  Zi.  R.,  8  Calc.  8S7 
10  a  Ii.  B.,  449 

20a_ __  Order  traatlng  aa  ft  nul- 
lity order  made  without  jurlBdlotion— 
Civil  Procedure  Cods,  1859,  tt.  103,  703.— There  ii 
appeal  from  the  Order  of  a  Principal  Sadr 
Ameen  setting  (side  aa  a  nullity  tbe  order  of  a 
Judge  who,  acting  for  blm  in  his  absence,  had  ad- 
~]itted  an  appellajit  as  l^al  repreeentativa  of  (he 
riginal  plaintiff,  who  had  died  fendeiUe  lile,  the 
Judge  having  no  jorisdietion  to  make  each  aubstita- 
tion.  BiPBo  CnnniBK  JooBBAJ  e.  Bauloobits  Deb 
[W.  B.,  1864,  ISl 

SOS.    Order    revising    daoree- 

holder  to  exeoate  decree  ftgalnst  legal  repra- 
sentatiTes-~Cici2  Procedure  Code,  1869,  te.  210, 
~S.  364  of  Act  VIII  of  1859  pr.ihibits  an 
appeal  from  an  order  made  on  praceedinga  taken 
under  a.  210  of  the  same  Act ;  the  role  applicable 
in  Buch  cases  being  analc^us  to  that  l^d  down  by 
tho  Privy  Council  in  Abidtinnitea  Kkaioon  v. 
Amirunitiita  Ekatoon,  I.  L.  £.,  2  Caff.,  3H7. 
Batoo  0.  PoaosB     .    1. 1,.  R,  8  Cftlix,  709  note 

POOOBB  V.  Caiohiok 


*nder 

- -   -  ..    aiiea 

from  an  order  pasaed  under  s,  210,  Act  VIII  of  1869, 
refusing  applicationof  decree-bolder  to  execute  decree 
agunat  legal  representatives  of  the  penm  against 
whom  the  decree  was  passed.  Loottitb  Aci  Keam  r. 
Badsa  Bbut  Febshad  .  W.  B.,  1884,  Mia.,  86 
896.  - 


Order  reAiai&K  I 


<  iaane 


notice  to  repreaentatiTos — Civil  Procedure 
Code,  1839,  i.  3I7.So  appi'al  lies  from  an  order 
paased  nnder  s.  217,  Act  VIII  of  1869,  declinii^ 
to  issue  notice  as  against  certain  alleged  legal  re- 
prcMaitativcs  of  an  original  party.  SoanDEA  c.  Eot 
Eaiiha  Sakot  .  W,  B..  1864,  His.,  SS 


soe.  ' 


-  Order    dtrectliig    emit    to 


-Civil  Procedure  Codf,  ».  Si,  866,  588  flS) 
—Death  of  plaiiUif-appeilaut.-An  Appellate 
Court  rejected  the  appliution  of  the  legal  repre- 
sentative* of  a  deceased  sole  j^«dntiS-appeUant  to  enter 
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APTEAlt-eontintud. 

S.  DECBBES— <iDN<tKMil. 

a  the  pUc«  of  nich  app«1kiit  01 


on  the  gnnind  that  inch  *pp1icatioii  had  net  htea 
(Dads  within  the  time  limited  b;  law,  mod  pawed  an 
order  that  the  rait  (hiald  abate.  MelS  that  the  order 
ot  the  Appellate  Cuurt,  pawed  under  the  flnt  para- 
graph of  a.  866  Lf  Act  H  of  1877,  not  being  appli- 
cable onder  cl.  18,  i.  6&8  of  that  Art,  nor  being  a 
decree  within  the  temia  uf  g.  2  fiom  which  a  lecond 
appeal  W(,ald  lie,  wai  not  applicable.  Ahilu>  Ati  r. 
Hata  Bavai,  Lu  .  I.  L.  H.,  3  AIL,  844 

a07.  — —    Abatement,    Order      of 

— Civit  Procedure  Code,  1.  066— Legal  reprt- 
wtitatite  of  a  deceated,  Omittion  to  applif  by, 
Kitht»  tixtg  dagi— Procedure— Limitation.— A-a 
order  made  nud(T  e.  866  of  the  Civil. Precednre  Code 
(Act  \IV  of  1882)  that  a  anit  du  abate,  being  tutu- 
ally  a  decree  within  the  meaning  ot  i.  2,  is  appealable. 
Bsoujt  BAMCHumBA   r.  Fl'sshotav 

[L  I..  B.,  10  Bom.,  320 

20a Order  for  ahatt- 

mentefnit—Citil  Procedure  Cod,  (1883).  ,.366. 
—So  appeal  will  lie  from  an  order  under  the  firat 
paragtvpb  of  *.  S86  of  the  Code  of  Civil  Procedure, 
mch  order  neitber  amuunting  to  a  decree  aor  being 
gpcciflcallj  appealable  onder  a.  tSS.  Biikig'i  Sam- 
ehandrar.Furthotam.I-  L.  S.,  10 Botit.,230,  diBem- 
ted  fn.111.     Hahida  Bai  v.  Au  Huseh  Khan 

[L  I..  B.,  17  AIL,  172 

See  Sitbbatta  v.  Sahbiaiiattab 

{X  I..  B.,  18  Mad.,  466 

20s. Order  dlamlBBing  spplioa- 

tlon  to  be  brought  on  the  reeord  as  repre- 
sentative of  deceased  party— Ci(h7  Procedure 
Code  (18>2J,  «.  3  and  373.— Aa  appeal  will  lie 
from  an  urder  (UBmiuing  an  applicaticm  under  a.  S72 
of  the  Code  of  Civil  Procedure  to  be  brought  upon  a 
record  aa  repmentative  of  a  decesied  party,  inch 
order  being  a  decree  within  the  meauiog  of  a.  3  of  the 
Code.    iHuo  Uati  v.  Qata  Poasas 

[L  li.  B..  10  AIL,  142 

Sll(X Order  dlamiasins  applica- 
tion to  be  made  l>artjr  as  representatlTe — 
Civil  Procedure  Code  (Act  XIV  of  1883),  "■  2,  372, 
68S,  el.  31.— An  order  diadlowing  in  application  of  a 
penon  uader  a.  872,  Civil  Prccednre  Code,  to  be 
made  a  party  defendant  aa  aaiignee  of  a  defendant 
la  Dit  a  decree  within  tbe  meaning  of  a.  Z  of  the 
Civil  PrLcedure  Code,  and  no  appeal  liea  againat  aach  an 
ordnr,  Indo  Mali  v.  Oana  Fraead,  I.  L.  &.,  19  All., 
142,  diBtiugniibed  and  explained.  Laut  Hobak  Boe 
V.  Sbebock  Ctusv  Chowuhbt   .  4  C.  W.  TX,,  403 

aiL ■- — —  Order  re^Jeoting  application 

by  aBsignees  of  interest  in  aUit  to  be  allowed 
to  appeal  againat  tbe  deoree— Ci'stf  Procedure 
Code,  1882,  ».  373,  588.— A  defendant,  pending  the 
auit,  nude  an  anignment  ot  bia  intereit  thertin.  Ko 
application  waa  made  by  tbe  asaignecB  or  the  aaaignor 
to  have  the  luignee*  brought  on  the  record,  and  the 
anit  wM  decided  ex-parle  to  the  detriment  of  the 
migneea.  The  aaaigneea  filed  a  memorandnm  of 
appeal,  claiming  that  they  were  entitled  to  file  an 
appeal  under  the  drcainatuicea  aet   forth  in  their 


the  record,  |  memorandum.  The  Court,  apparently  treating  thia 
memorandum  at  an  application  under  a.  S72  of  the 
Code  of  Civil  Prccednre,  diamiaicd  it.  Held  that  an 
appeal  would  lie  from  tbia  order  of  dlamiaaal  aa  from  • 
decree.  Indo  Mati  v.  Qaya  Praead,  I.  L.  R.,  19 
All.,  142,  followed.    MoTi  Bam  c.  EnnsAN  La£ 

[I.  I..  B.,  22  AIL,  SSO 

812. Order  refiuing  execution 

of  decree    aimnltaneoualy    agalnat  person 

and  property— Code  of  Civil  Procedure  (Act  X 
of  1877),  t:  2  and  230.— An  order  under  a.  230  of 
Act  X  of  1877  by  a  Court  eiecutiug  a  decree  rcfudng 
>n  application  to  eiicnte  it  at  the  aame  time  ogainat 
the  peraon  and  property  ot  Che  judgment-debtor 
being  a  "  decree  "  under  a.  2  of  the  Act,  an  appeal 
Ilea  againat  anch  order,  and  the  AppcUate  Court  la 
bound  to  conaicier  whether  the  tower  Court  haa  pro> 
perly  eierciaed  the  diacrction  veated  in  it  by  a.  2S0  of 
that  Act.  Cbsha  Pkuaji  v.  Qhelabhai  NABAVUAfl 
[L  K  B.,  7  Bom.,  301 

218. Order  directins  the  releaB« 

of  judgment- deb  tor— Ci'oiY  Procedure  Code  (Act 
~XIVofl8a3),  tt.  2, 244, 337.— A  judgment-debtor,  who 
had  been  arreated  in  execution  ot  a  decree  of  a  Diatrict 
Mnnaif,  mode  an  application  for  hia  rclceae  under 
Civil  Procedure  Code,  1.  337  (a),  and  hia  application 
waa  granted  -.—Held  that  an  appeal  lay  i^ainat  the 
order  granting  the  application.     Abdul   RabihIAS   v. 

"lABOUBD  Eabbix  .         .     H  I..  B.,  21  Msd.,  98 

214. — Becorlty    for    oosta,    order 

rejecting  npp«ai  in  default  of— Cmi;  Procedure 
Code.  tt.  a,  549.— Au  order  nnder  a.  R4e  ot  the  Civil 
Procedure  Code  rejecting  an  appeal  becaoae  accarity 
haa  not  been  fumiihed  aa  directed  under  that  aection  ia 
a  "  decree  "  within  the  meaning  of  a.  2,  from  which  an 
appeal  will  lie.  BiBAJ-tri^Haq  r.  Kbadiu  EcaAnr 
[LUB.,  5  All.,  SSO 
218.    Order  diBsllowing   objeo- 

tion  to  execution— Cirii  Procedure  Cade,  1877, 
«.  2,246  — Order  in  execution  of  decree.— Aa  order 
made  in  the  execntiim  of  a  decree  diaallowing  tha 
objectiona  taken  by  the  jadgmoit-debtor  to  execution 
of  tbe  decree  being  taken  out  by  a  tranaferee  by  aa- 
ngnmant  of  (he  decree,  being  the  final  order  in  a 
Judicial  proceeding,  and  therefore  a  "decree"  within 
the  meaning  of  a,  2  of  Act  X  of  1877,  ia  appealable 
under  that  Act.  Thatur  Praead  v.  Ahtan  AU, 
I.  L.  R.,  i  AIL,  668,  followed.  Hdbu  Dhab  v. 
PiTBsOTAii  Das  1. 1..  B.,  a  AIL,  Bl 


21&- 


"  Order   dismlasfng    salt  in 


its  present  form— Cinii  Procedure  Code,  1877, 
».  2, 13,  SdO—Jud^aenl.-The  pluntifl  in  thja  auit 
aned  for  the  pcasesaion  of  certwn  land,  on  the  ground 
that  be  waa  the  owner  thereof  in  virtue  of  a  pnrchaae 
from  If.  The  dofendanta  claimed  auch  land  aa  own- 
era,  on  tbe  ground  that  it  waa  included  in  a  certaia 
parden  which  the;  had  previoualy  purchased  at  a  aale 
in  the  execution  of  a  decree  againat  N,  and  they  alao 
claimed  it  on  the  ground  that  they  were  leaaeea  thereat 
nndet  a  leaae  from  S,  the  term  whereof  had  not 
expired.  They  alao  aet  np  aa  a  defence  to  the  auit 
that  it  had  been  finally  determined  in  a  former  aoit 
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beturam  tbenuelvM  and  J!f,  wbotn  the  pl^ntiff  reprc- 
MDUd,  that  nich  land  wu  incloded  in  lach  garden, 
and  that  eonieqnently  tbdr  title  ta  aucli  Und  m 
owners  oould  out  be  qaeftumed  in  the  presoit.  mit. 
The  Conrt  of  fint  inatance  held  that  such  land  waa 
not  included  !□  the  def  endant«'  garden,  and  the?  nere 
not  the  ownat  of  it,  bnt  that  they  could  not  be  ej  ected 
from  it,  aa  they  were  in  posaeaaJOD  under  the  leaae, 
which  t»d  not  expired,  and  that  Che  qneitian  whethei 
•neb  land  wu  included  in  the  defendant*'  garden, 
and  they  were  the  ownera  of  it,  wu  not  ret  Judicata. 
It  made  a  decree  dismiitini:  the  anit  in  tbne  temu: 
"  Ordered  that  the  plajntilt'a  elum  aa  it  ttanda  at 
preaent  Im  dinoiaaed."  Seld  (Stbaisht,  J.,  diaaent- 
ing)  that  the  defendanta  were  enttCled,  ander  a.  640 
of  Act  X  of  1877,  to  appeal  from  ancb  decree. 
Lachkav  SorsH  V.  Hohak  .  I.  L.  R.,  2  AIL,  4B7 
-  Order  In  exeontlon  of  de- 
-CiTil  Proetdvrt  Cedi,  1877,  ti.  2,  S,  244,  SS4, 
egg  (j)—Sxtc%tio»  of  lUerte—Apptalfrom  order— 
—Act  VIII  of  1869-^Sepeat— Pending  proeeed- 
i»g*—Al!t  I  of  1S68.  i.  0.— The  Cnnit  executing  a 
decree  for  tbs  remoral  of  certiJn  buildings  made  an 
order  in  the  execution  of  ancb  decree  directing  that  a 
portion  of  a  eertun  boilding  abonld  be  rimoved  aa 
bdng  included  in  the  decree.  On  appeal  by  the 
judgment-debtor,  the  Lower  Appellate  Court,  on  the 
82nd  September  1877,  reversed  such  order.  Held, 
par  PBABeON,  J.,  on  appeal  by  the  decree-hnlder  from 
the  order  of  the  Lower  Appellate  Coart,  that  the  Lower 
Appellate  Coort's  order,  being  within  the  scope  of  the 
d^nition  of  "  decree  "  in  a.  3  of  Act  X  at  1877,  was 
appealable  under  s.  C64  of  that  Act,  as  well  as  under 
Act  Till  of  1S59,  DOtwithatanding  its  repeal,  in  re- 
ference to  a.  6  of  Act  I  of  1S6S.  The  Full  Bench 
ruling  in  Tliakvr  Prasad  v.  AAian  Alt,  I.  L.  R„ 
1  All,  668,  followed.  Beld,  per  STtriBT,  C.J., 
diaunting  from  the  Full  Bench  ruling  in  Thakar 
Fraiad  v.  Ahtan  Alt,  that  a  secoud  appeal  in  the 
caie  would  not  lie.    Uda  BEaim  c.  Imu-uo-mn 

[I.  I..  B.^  2  AIL.  74 

sua  Order  refualng  to  file   In 

Ooort  agreemont  to  refer  to  arbitration— 
CivU  PrDnedwrt  Code,  1877,  «..  28,  633—"  Decne." 
Sttd  by  the  Full  Bench  (Olsiibip,  J.,  dissenting) 
that  an  o^er  refnatng  to  file  in  Coort  an  ^reement 
to  refer  to  arbitntion  ii  not  appealable.  Per  Ou>- 
nm>,  J.,  that  ancb  an  order  is  appealable.  Ja%H 
T«wari  V.  OaSan  Tewari,  I.  L.  S.,  8  AlU,  427, 
distingniahed  by  Stuabt,  C.J.,  and  followed  by 
OmraLS,  J.  Data  Naxd  v.  Bazhiawax  Sisoh 
[Z.  Ih  B.,  6  AIL,  388 

Sid. Agreement  to  rofsr— Cirii 

Proe»durt  Codt,  1882,  ».  623,  540~Iltci,io» 
thtrton  it  a  dteree — Right  of  appeal. — In  a  suit 
to  file  aa  agreement  to  refer  a  matter  to  arbitra- 
tion, a  dcdiion  waa  passed  refnaing  a  referoice  on 
the  ground  ttist  the  agreement  to  refer  wu  not  proved. 
On  the  pluntifl  appealing  agUnst  such  refuaali— 
Held  th^  a  decision  pasaed  under  s.  G23  of  the  Code 
of  Civil  Procedure  b  a  decree,  and  an  appeal  lies 
therefrom  under  ■.  £4C  of  the  Code.  Deciuon  of 
OamxLO,  J.,  in  Daj/tt  Sand  v.  SakhtaKor  Si»g\, 
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sso.- 


-  Order  rq]  eating  memoran- 


dnm  of  appeal— CirtI  Proaadwe  Code,  n.  », 
fftf^e^,S83,S38—"i)«;rM."— An  order  rejeetiugame- 
moiaiidnm  of  appeal  ai  barred  by  limitation  is  a 
"decree"  within  the  meaning  of  b.'8  of  the  Civil 
Procedure  Code.  Qifpr^  Sin^i  v.  Bkaffwant  Singh, 
Weetly  Sotei,  All.,  1888,  p.  205,  and  Dianatullak 
Beg  V.  Wnjid  Ali  Shah,  I.  L.  R.,  6  Ail.,  iSB, 
(Ustinguisbed.     Oclab  Rai  c.  Maholi  LAlb 

[L]1B^7A1L,42 
B2L  - 


to  be  taken—  . ,, 

IiUerlomtorii  ordrr. — ^In  a  snit  for  a  ihareof  the  eoit 
of  a  party  wall  built  by  the  pUintifb,  who,  and  also  the 
defendant,  were  adjoining  owners  of  plutaof  land  under 
the  Qovemmcnt  for  building,  portion  of  the  agree- 
ment being  that  all  diapntca  as  to  the  cost  and  mahi- 
taianee  of  party  walls  were  to  be  aettled  by  the 
Oovemment  Surveyor,  whose  decluon  waa  to  be  &ial — 
the  Judge,  SooTT,  J.,  on  11th  Decembs  18S2,  de- 
creed that  the  defendant  waa  liable  to  pay  half  what> 
ever  snm  the  OoveromeDt  Surveyor  might  certify  to 
be  dne  for  the  coat,  and  tiiat  the  defendant  was 
entitled  to  set  <.ff.  in  the  calculation  of  what  was  due 
from  him,  the  erst  of  any  work  or  materials  wldch 
the  Qovemmrait  Surveyor  might  Bud  had  been  con- 
tributed by  him :  and  the  caae  was  thereupon  ad- 
joamed  for  the  certificate  of  the  Qovemment  Sur- 
veyor. The  Government  Surveyor  aubseqnemtly  gave 
hia  certiflcate  aa  to  the  cost  of  the  unused  portion  of 
the  Bud  wall,  bnt  stated  that  on  the  evidence  before 
him  be  waa  unable  to  decide  aa  to  the  ownenhip  of 
the  fenndationa,  etc.,  of  the  wall.  The  case  came  on 
again  before  Soott,  J.,  who  decided  to  take  evidence 
on  the  point*  left  undetermined  by  the  Qovemmeut 
Surveyor.  Witncwes  were  accordingly  eiamined, 
and  on  11th  December  1883  tho  Court  disallowed  the 
defendaut'i  chum  of  art-cff,  and  eave  judgment  for 
the  plaintifF  for  half  the  aum  certified  by  the  Govern- 
ment Surveyor  as  the  cost  of  the  dtapnted  part  of  the 
wall.  The  defendants  appealed.  Slid  that  the 
decree  of  the  11th  December  1883  was  not  a  decree 
or  an  "order  Erecting  accounts  to  be  token"  within 
the  meaning  of  a.  2  of  the  Civil  Prjcedure  Code 
(XIV  of  1B82),  and  that  the  defendanta,  although 
they  had  not  Hied  an  appeal  against  it  witUn  the 
period  allowed  by  the  Limitation  Act,  were  en- 
titled to  appeal  agunst  it  when  appealing  against 
the  decree  iS  11th  December  1S83.  Coybwi  Lud- 
SHA  c.  HosABJi  FunjA      .  L  Zi.  B.,  8  Bom.,  188 

322. ■  Order  r«)eoting  appeal  am 

barred— Cicii  l-roeedare  Cade,  it.  3  and  540— 
Pretenlation  of  appeal  legondtime. — The  plaint ilPa 
claim  to  redeem  certain  lands  was  rejected  by  a  Sub- 
ordinate Judge  on  21at  Derember  1883.  On  the  1st 
February  18S3,  the  pluntiff,  who  was  an  a«ncultur- 
iat,  presented  an  application  for  review  in  the  Special 
Judge  appointed  under  the  Dekbhan  Agricnltnrists' 
BeUef  Act.  Hia  application  waa  rejected  by  that 
Judge,  who  was  of  opinion  that  the  plaintiiPs  roMdj 
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ky  In  H)  appeal  to  the  Dictrict  Jaitge.  The  pluntifl 
wu  not  infcrmed  of  the  remit  of  hii  applicatiua  to 
the  Special  Judge  until  the  following  Hsj,  at  which 
time  the  Conrt  of  the  Diatrict  Jndge  wa«  closed  far 
TMatioD.  On  the  Srd  June  1883  he  preaeoted  an 
appeal  on  the  opening  of  the  Dirtrict  Court.  The  Di>- 
triet  Judge  ditmuied  the  appeal  ai  barred  by  limita- 
tion. On  appeal  to  the  High  Court,  a  preliminary 
objection  b^ng  taken  that  a  tecond  appeal  wonld  not 
lie, — Meld  that  the  order  of  the  District  Judge, 
h»Ting  the  force  of  a  decree  within  the  meaning  of 
a.  3  of  the  Civil  Procedure  Code,  Act  XIV  of  1882, 
wa<  appealable  under  a.  640  of  the  Code.    BAaHn- 

BATH  OOIU  0.  "StLU  IflTHAJl 

[L  L.  B.,  9  Bom^  4S2 
a23L  — — — — -  Order  sUowlng  pnrolumr 
oT  deoree  to  execute  \t— Civil  Froeedmre  Cod», 
1883,  tt.  a,  283,  S4J.— On  an  application  under  i.  233 
of  the  Ciril  Procedure  Code  by  the  purchaacr  of  a  it- 
ereetobe  allowed  to  eiecnte  it,  two  of  the  judgment- 
defaton  objected  that  the  pnrohaeer  was  benami  for  the 
oQia  jndginait-debtor,  and  that  they  had  paid  oft  the 
dev«B  to  ttM  original  decree-holder.  The  Unnuf  fonnd 
bothcAJeetioiie  ag*ln«t  them,  and  allowed  the  purchoier 
to  execute  the  decree.  Said  that  the  qneation  waa  one 
between  the  paitiea  to  the  luit  or  their  repreeentativei 
relating  to  the  execution,  discharge,  or  aatiifaction  of 
the  dcCTM,  and  that  the  deciiion  of  that  qneition  waa 
a  decree  under  >>.  2  and  244  of  the  Code  and  there- 
fore appwlable,  and  a  tecond  appeal  lay  therefrom  to 
tlw  High  Court.     ApzaIi  e.  Bak  Kdhab  Bhudba 

[t  L.  B.,  la  caio.,  eio 

aa^ Order  by  Appell&te  Court 

direoting  that  tlie  plaint  be  returned — Civil 

procedure  Code  (Act  XIV  of  1882J,  t.  &— The 
plaintift  sued  in  the  Court  of  the  District  Munsif  to 
reoover  his  (hare  of  family  property.  The  amount  of 
the  property  exceeded,  but  tho  amount  of  the  share 
claimed  waa  wittun  the  pecuniary  limit  of  the  jnriadic- 
tion  of  the  District  Unniif,  who  paeied  a  decree  for 
the  plaintiff.  On  appeal  it  was  held  that  the  lait  was 
not  within  the  jurisdiction  of  the  Court.  The  decree 
accordingly  waa  revereed,  and  it  was  ordered  that  the 
plaint  be  i«tamed  for  presentation  to  the  proper  Court. 
The  plaintiff  preferred  this  second  appod  to  the 
High  Coiut:—Seld  that  the  Lower  Appellate  Court 
bad  not  passed  a  decree  within  the  meaning  of 
the  Civil  Procedure  Code,  a.  2,  and  that  plaintifF'i 
remedy  waa  not  by  way  of  a  second  appeal,  but  he 
■bould  have  proceeded  under  Civil  Procednre  Code, 
a.  588.  CBorvAsAia  Pellai  v.  Kabupfa  Udatan 
[L  L.  B.,  21  Mad.,  231 


mait— Bengal,  A'.-  W.  P.  and  Auam  Civil  Courti 
Act  XII  qf  1H17,  r.  iO.—JkU  order  paawd  under  ■.  18 
of  Act  XX  of  1863  granting  leave  to  iuititnte  a  suit 
It  not  a  "decree"  nnder  the  Civil  Procedure  Code, 
and  ia  nt  an  appcataUe  order.    In  a  suit  to  have 
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;■  removed  from  the  office  of  shebalta  of 
1  endowment,  in  which,  should  leave  to  institute  it 
had  been  obtained  ucder  s.  18  of  the  Act,  it  was  con- 
tended that,  having  r^ard  to  the  provisions  of  s.  20 
of  Act  XII  c.f  1887,  an  appeal  to  the  High  Court  lay 
from  that  ordn -. —Eeld  that  s.  20  of  Act  XII  of 
18S7  waa  Intended  only  to  define  the  Court  to  which 
an  appeal  lies  from  a  decree  or  order  of  a  District 
J  udge,  and  was  not  intended  to  define  the  right  of 
appoil  of  the  class  of  decrees  or  orders  from  which 
appnls  shall  lie,  and  that  no  appeal  lay  &om  the  order 
passed  nnder  ■.  16  of  Act  XX  bf  1863  granting  the 
plaintiffs   leave    to    institute    the     suit.      Fbota£ 


Proeedure  Cede,  1863,  t.  2. — An  order  refusing 
leave  to  inatitnto  a  suit  under  s.  16  of  Act  XX  of 
1863  is  not  a  "  decree "'  within  the  meaning  of  s.  2  of 
the  Civil  Procedure   Code,   and  is  not   appealable. 


In  BB  TaMKATBBWABA    .  I.  Ii.  B^  10  Mad,  98 

See  ksovsiLOVs  casb  I.Ii.R,,10Mad.,98iiote 
Delbus  Bahoo  Bbsak  e.  Absoob  Bahmak 

[31  W.  B.,  868 


tnkat    it    iaetwUi 3.    443    of    the    Civil   Pruce- 

duie  Code  refers  to  a  case  where  the  plaint  on  the 
face  of  it  appears  to  have  been  ^ed  by  a  persin  who 
waa  a  minor.  niiETe  in  a  sait  the  plaintiffs  described 
themselves  as  adults,  and  on  the  objection  of  the  de- 
fendants an  issue  was  raised  and  enqnired  into  on  the 
question  of  age, — Seld  that  the  order  passed  under 
the  circnmstauces,  although  it  profeased  to  have  been 
made  under  s.  442  of  tho  Procedure  Code,  mnat  be 
treated  as  one  rejecting  the  pivnt  or  dismissing  the 
suit,  on  the  ground  that  (he  suit  was  instituted  by 
persons  who  were  established  on  the  evidence  to  be 
minors,  and  was  appealable  as  a  decree  witliin  the 
meauiing  of  ■■  2  of  the  Code.  The  words  "re- 
jectmg  the  pltunt"  in  a.  2  are  not  limited  te 
the  cases  provided  for  in  as.  63,  54.  Bbhi  Bak 
Batrrr  v.  Bak  LaIi  Dhitkri 

[L  I..  B.,  IS  Calo.,  1S9 

22a 0»d«r  aUowing  withdrawal 

of  BUiti  wltli  leave  to  bring  treah  one — 
Civil  ProcedKre  Code,  «».  373,  888.— Where,  on 
appeal  from  a  decree  dismissing  a  auit,  the  Appellate 
Court,  being  of  opinion  that  tbc  plaint  waa  inform- 
ally drawn  and  its  allegations  regarding  (he  canse  of 
action  not  sufficiently  specific,  gave  the  plaintiff  per- 
misnou  nnder  a.  873  of  the  Civil  Procedure 
Code  to  withdraw  the  snit  with  leave  to  institute  a 
fresh  one,— Slid  that  the  order  of  the  Appellate 
Conrt  was  a  "  decree  "  within  the  meaning  cf  the 
Civil  Procedure  Code,  and  afforded  a  proper  ground 
of  second  appeal  to  the  Eigh  Conrt.  Oavba  Bah 
cDaxaBah  .  LlLB.,8AU.,e3 
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229. Order     permitting    Trltli* 

drawal  of  lUlt^Cici^  Procedure  Code  (AH 
XIV  of  1H82J,  «.  2,  575,  and  588.— Aa  orda  made 
bj  an  Appellate  CLort  under  b.  873  of  the  Civil  Pro- 
cedure Cnde,  giving  permiasinii  to  witbdraw  a  «iiit 
with  liberty  to  bring  a  fresb  cue,  ia  not  a  decree 
witUn  Ibe  meaning  of  a  2,  and  ia  not  appealable. 
Ganga  Sam  v.  Dala  Bam,  I.  L.  £.,  S  All.,  8'^,  di». 
■anted  frim.  Kalian  Sinji  v,  Lekhr^j  Singh, 
I.  L.  S.,  6  All.,  21},  approved  of.  JoooDimBO 
Nath  «.  Sakut  SoiTDtrai  Dbbi 

CL  li.  B..  18  Calo..  822 

DioEcDicE  .  I.  Ii.  B.,  10  AU.,  169 

Baha  Eibboob  Domji  v.  Sbisahda  Chasld 

[L  I..  B.,  21  Had.,  421 

2S0. Civil  Proeedmrf 

Coda  C18S2J,  ».  373.— An  order  under  i.  373  of  the 
Code  of  Civil  Frocednre  allowing  a  plaintiff  to  with- 
draw hi>  suit  with  leave  to  bring  anotber  nit  on 
the  aame  can»e  of  action  ia  not  appealable  being 
nnther  one  of  the  orders  epecified  in  i.  G8S  dot  a 
dfcree  vithin  the  meaning  tf  a.  S  of  the  nid  Code- 
Kalian  Singk  v,  Leihraj  Singh,  I.  L.  R.,  6  All., 
211,  and  Jogodindro  2faiA  T.  Samt  Sunduri  Dabi, 
J.  L.  S.,  18  Calc,  822,  toUuwed.  Qanga  Sam  t. 
Data  Saat,  I.  X.  E.,  8  All.,  83,  diuented  from. 
Jaodbbh  CHAVsaai  v.  Tulbbi  Chacdbbi 

[L  I..  B^  16  All.,  19 

QsirDA  Hal  o.  Pibbhv  Lai^ 

p.  L.  H.,  17  AIL,  97 

SSL — Appeal     from 

order  tetting  atidt  tie  order  of  milhdraiBal  and 
ditmitting  the  tnit—Cicil  Procedure  Code  (Act 
XIV  of  lB8-iJ,  ,:  3.  378,  and  588.— An  order 
nnder  a.  B78  (if  the  Civil  Priicednce  Code  giving 
permiaaun  to  withdAw  a  snit  with  liberty  to  bring  a 
freihone,  ii  ni.t  a  "decree  "  within  the  meauiug  of 
».  2  of  the  Coda,  and  U  not  appealable.  If,  however, 
mch  an  order  is  appealed  from,  and  the  Lower  Appel- 
late Court  aeta  aaide  the  order  and  diimtatea  the  auit, 
thoi  the  order  of  the  lower  Appellate  Court  ia  a 
"decree"  within  the  meaning  of  a.  S  of  the 
Cede,  sud  ii  appealable.  Jogodendro  Nati  v.  Sarut 
Snndnri   Dtbi,   I.  L.  S.,    18   Calc,  32S.  followed. 

Abdvi,  HoBSBin  V.  Kabi  Sabv 

[L  X>.  B.,  27  CalcL.  362 
4  C.  W.  IT.,  41 

282.  Order  rejeotlng  appUoa- 

tlon  under  Civil  Prooedure  Code,  ■.  44. 
mle  (a),  and  returning  plaint— Ctvi7  Froet- 

dure  Code,  i.  44,  rule  (a),  and  t.  2—"  Decree." 
— No  appeal  lie*  under  any  of  the  provisiona  of  a.  688 
of  the  Civil  Piucedure  Code  fnim  an  order  under 
a.  41,  mle  {a),  rejecting  an  application  for  leave  to 
join  BDother  cauae  of  action  with  a  anit  for  the  reco- 
very of  immoveable  property.  In  a  ptaiat  filed  in  the 
Conrt  of  a  Stibordinate  Judge  the  plaintiff  claimed  to 
recover  poaaeanon  of  a  houae,  ti^ether  with  aome 
grain  which  wei  atored  in  it.  The  plaintiff  applied  to 
the  Subordinate  Judge  for  leave,  nnder  i.  44, 
rule  (a),  of  the  Civil  Procedure  Code,  to  join  the  cl^m 
for  grain  with  the  dum  for  puaaenlon  of  the  bouae. 
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The  Subordinate  Judge  ref oaed  Iwve,  and  retamed 
the  plaint,  with  directiona  that  the  plaintiJt  ihonld 
inatitute  two  auiti  for  recovery  of  the  houae  and  the 
grun,  mpectively,  in  the  Court  of  the  Mnnsif. 
Held  that  the  Subordinate  Judj^e'a  order  waa  aub- 
■tantially  au  orrler  rejecting  the  plaint  on  the  ground 
that  tlie  plaintiff  had  joined  a  came  ({f  action  with  a 
■uit  for  recovery  of  immoveable  prrpertr  i  that  al- 
though tliia  might  have  been  a  miaLpplication  of 
>.  44,  rule  (a),  of  the  Code,  it*  effect  naa  to  reject 
the  plaint ;  that  aiich  an  order  waa  a  decree  with  re^ 
ference  to  the  deflniti:>n  in  a.  2,  and  waa  appealable  aa 
ancb  to  the  Diatrict  Judge ;  and  that  therefore  a 
accond  app(«l  lay  in  the  caae  to  the  High  Cuuit,  and 
that  Court  waa  not  competent  to  interfere  in  reviaion 
under  a.  622.    Babuhas  Sutaa  «.  Soi^u 

[L  L.  B.,  8  AIL,  191 
288.  Order   dlreoting    conunls- 

Slon  of  partition— Ci'vt'I  Frotedare  Code,  1882, 
«.  2,  396— Decree  for  partition- Appealable  order. 
— Where  an  Appeal  Court  made  a  decree  or  order 
directing  a  commiaaiou  to  iaaue  directed  to  an  Amin 
to  make  a  partitiim  of  certain  pr:pcrty  Into  certvn 
apecified  abares  and  to  alkt  the  aharea  to  the  parties 
to  the  tnit.Seld  that  ancb  order  amounted  tu  a  de- 
cree within  the  meaning  of  a  2  of  the  Code  of  Civil 
Procedure,  and  that,  th'iugh  called  a  decree,  it  waa  in 
ttd.  an  Lrder  in  the  terma  of  g.  B96  of  the  Code, 
and  «aa  a  proper  order  to  make.  BaPiir  Behabi 
HonrcE  t.  Lal  Mohut  Chattopadhaya 

[I.  L.  B.,  IS  Calo.,  209 

284. Order   in   partition  suit 

loavlng  proOBedingB  to  bo  t^en  in  ezemi- 
tlon  of  deoree— Cioii  Proctdnre  Code  (Ad  XIV 
of  1882),  It.  2  and  396— Order  for  partition  in 
execufion  of  deeree.—An  order  under  a.  896  of  the 
Code  of  Cicil  Procedure  declaring  the  rigbta  of  the 
partiea  in  a  partiti.>n  auit,  but  leaving  their  aharei 
to  be  determined  in  execution  of  the  decree,  ia  a 
"  decree  "  within  the  meaning  of  a.  2  of  the 
Code,  and  an  appeal  thercfiirc  liea  fr  m  auch  order. 
Ih  thi  hattbk  or  the  pstitioh  or  Bhola  Xate 
Dabb.    BBOI.A  Kath  Uass  v.  Sovtuosi  Dabi 

[L  L.  B^  12  Calc.  278 

285.  - 


Code  (Act  XIV  of  11 
ceedinga  contemplated  by  a  398  of  Act  XIV  of  18B3 
are  pinceedin^  in  a  auit  before  decree,  and  in  order 
to  enable  tbe  Court  in  that  suit  to  determine  exactly 
the  terma  of  that  decree.  Where  thoae  proceedinga, 
however,  were  left  to  be  taken  in  execution  of  tbe 
decree,  the  High  Court,  trestiug  it  aa  an  error  in 
point  of  form,  and  without  deciding  whether  or  not 
an  objection,  if  it  had  been  taken,  would  Lave  been 
&tjil  to  the  prcceedinga,  dealt  with  the  caae  in  the 
aame  wayaa  vasdunein  Ogan  Chunder  Sen  v.  Doorga 
Churn  Sen.  I.  L.  S.,  7  Calc,  318,  regarding  the  far- 
ther proceedinga  talen  after  decree  declaring  the 
righta  of  the  aereral  partiea  oa  proceedinga  to  obtun  a 
decree  on  further  conaideration.  Where  in  a  parti- 
tion auit  an  order  was  made  in  the  eonrae  of  such 
ptticeedings   by  which  the  jiocltiou  of  nme  of  the 
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pftrtlet  to  tba  mit  ma  determiaed.  bat  no  decUrfttion 
wu  made  of  the  eiact  rights  of  etch  of  the  paitiea,— 
Stld  it  wftt  k  mere  intarlocotury  order,  uid  do  spptiil 
would  lie  from  it.  Sembla-^Syxch  an  order  ii  nut  ■ 
dfcrae  witjiia  the  temu  of  t.  2,  Act  XIV  uf 
1SB3.  JAofii  Wofi  Doif  r-  SonamoiM  Dati,  I.  L.  S^ 
J3  Calc^  S73,  dirtiiiKi^Bhed.  Bbo0Bi;ii  H&xi 
Dabba  e.  Seiibst  Suhdibx  Dabia 

tl.Ii.IL,19  Oslo..  276 

S86. Order  deolarlng  the  riglitB 

of  psrtieB  to  a  partition  In  oertein  apeoifle 
RbareB— CieiV  Procedurg  Coda  (Act  ZlVoJias-JJ, 
tt.  a,  396— Par(.(iofi  tuit.—Htld  by  the  Fall 
Beoch  (PBOtSEP,  J^«  doabting)  tbct  ui  order  in  a 
■ait  for  ptutitioc,  which  declut»  tlie  ipeciflc  riglits 
of  the  i»rtws  and  the  pruperty  to  be  partitb^nedi 
decidei  thkt  the  nit  matt  be  dna-eed,  u  after  such 
an  order  the  mit  could  not  be  diimined  by  the  Court 
by  which  it  wai  made,  aud  is  therefore  an  order 
which  adjadicatea  npon  the  righti  claimed  and  the 
defence  act  up  in  the  mitg  and  which,  aa  &r  aa  the 
Cuort  expreaaiog  it  is  concerned^  decidea  the  euit 
within  the  dcSnition  of  a  decree  in  i.  2  of  the  Civil 
Pn'cedure  Code,  and  la  therefore  appealable  as  a 
decree.  DuxBiir  Oolab  Kobb  v.  Kadha  Doi^ri 
Kou        .  I.  K  B.,  19  Calc.  468 

aUT. PKrrialona      deoree— 6'ui'f 

for  partilio»—Form  of  deem-— Civil  Frocedan 
Code  (t882-J,  It.  a,  2lB,  SIB  A,  and  540.-1%  a  <ait  f tr 
partitii,n  of  family  property  a  decree  waa  passed 
declaring  the  (hare  tu  which  the  plaintiff  and  u  mo  of 
the  defendants  were  entitled  in  the  family  property, 
hnt  reaerving  all  ether  qnestions  involved  in  the 
mit : — Seld  that  the  decree  wee  a  provieujoal  decree 
and  wai  labject  to  appoal,  but  that  it  was  irregular 
in  furm  in  that  it  ibuuld  have  ci.ntained  ^claratiuua 
aa  to  all  the  righta  and  liabilities  which  had  been 
adjudicated  on,  and  directions  as  to  the  accconts  and 
ioqairies  remunlng  to  be  taken  and  made.  EaisiurA- 
BAM I  AlIAJf^AS  V.  Bajaoofai^  Atyaboab 

[L  L.  B.,  18  Had.,  78 

2Sa Order  deelariiig  the  rights 

of  parties  to  a  partition  suit  In  certain 
Bpeoiflo  eliareB— Ci'ot7  Frocedure  Code  (IShi),  tt. 
3  and  S91.—Ja  a  mil  for  partition  the  Court  if  first 
inatauce  (;tlie  HoDsif}',  on  the  S8th  of  February  1S93, 
paMcd  the  following  order  i — "  Plaintiff  is  entitled  to 
a  moiety  of  the  kndt  described  in  the  plaint  and  to  a 
decree  thereto,  ^e  landi  set  out  in  the  plaint  will, 
therefore,  be  divided  into  two  equal  shares  by  a  Civil 
Court  Amin,  and  when  that  ia  done,  one  of  these 
■hares  will  be  decreed  to  pUintifF  irith  ccata  of  the 
■nit."  On  me  30th  June  1393,  the  Munaif  decreed 
the  suit  in  accordance  with  the  repcrt  of  the  Amin. 
On  the  nth  Anguit  1893,  the  defendants  filed  an 
appal  from  the  final  decree  to  tlie  District  Judge, 
and  quntioDcd  Uie  legality  of  the  order  of  the  2Stb 
February  1893  -.—Held  that  the  order  of  the  28th 
February  1893,  declaring  the  rights  of  parties  to  a 
pkrtitiou  in  certain  specific  aharca,  was  a  decree  within 
the  meaning  of  a.  a  of  the  Code  of  Civil  Procedure, 
Mtd.there^ire  appealable.     Dalhiii.  Qolab  Koer  v. 


AFPSAL— coo/i'kka;. 

9.  DECBEES-coH/^Hwtd. 
Sadha  Balari  Koar,  I.  L.  £.,  19  Calc,  463,  followed: 
The  defendantsr  not  having  filed  an  appeal  fninr 
that  order  within  thirty  days  from  Its  dat«  (tee  art. 
168  of  ach.  II  of  the  Limitation  Act),  were  not  at 
liberty  to  questipn  the  correctoeas  of  the  said  order, 
an  appeal  from  it  being  then  barred  by  limitation. 
BoLoKAU  Dzr  «.  Baic  Chihitiba  Dbt 

[L  I'  B.,  as  CaltL,  270 

280. Order  appointing  oonunlB- 

Blon  to  oCFeot  partition  after  preliminary 

decree— Jiif«r(oc«( Dry  order — Effect  of  not  appeal- 
ingfrom  order^-Citil  Procedure  Code  (18821,  e:  3, 
S44,  and  BSl.—Seld  by  the  majority  of  the  Pnll 
BtDch  (0'ElXEAJ.Y,  MAOfZBBSOH,  Tbiviltan,  and 
BAJfEOJSF,  JJ.)  that  an  order  paised  in  a  suit  for 
partitioD,  substquently  to  the  preliminary  decree 
appointing  a  ci.mmissiun  to  make  the  partition,  is  ni,t 
an  brder  m  execution,  and,  therefore,  is  nut  appeal- 
able under  s.  24A  of  the  CivU  Procedure  Cjde.  It  is 
an  interlucntory  order  pending  the  suit  which  has  not 
been  finally  decided  ;  and  the  appellant  may  take 
objection  to  it  in  an  appeal  against  the  final  decrce- 
Uaclsas,  CJ^  thought  it  unnecessary  under  the 
circumBtances  to  decide  the  point.  JoaosiBHUBV 
Dkbba  c.  Kau^sk  Cuuxdba  Lahib^ 

[L  I..  B.,  34  Calc,  72S 
1  C.  W.  H..  874 

340, Order   dlreotlne   sooonnta 

to  be  ta^tin— Civil  Proeedvre  Cade(jaa2J,it.  Z 
and  SSI — Suit  fon  dittoUiion.  <f  parfaerthip  and 
an  acconnl — Omittion  to  appeal  from  preliminarg 
order — Limitalion. — The  right  uf  appeal  given  by  Act 
XII  of  1879  in  making  an  order  directing  accounts  to  be 
taken  wltlun  the  definition  of  a  decree,  and  thos  giving 
an  appeal  in  a  preliminary  stags  of  a  suit  for  diuo- 
lotion  of  a  partnership,  did  not  alter  the  existing  lav, 
which  allowed  an  appeal  aghast  such  an  ordeti  on  the 
termiuation  of  the  trial,  that  i«  in  the  final  decree.. 
In  asnibfor  dissolution  of  partnership  and  an  account^ 
the  Munaif,  on  the  2Sth  April  1893,  passed  an  order 
declaring  the  shares  of  the  parties  and  directing  them 
to  render  accoants,  -stating  that  "  this  must  b«  dtnie 
within  fifteen  days  from  this  date,  after  which  the 
final'  order  will  be  passed,"  and  referred  the  case  to  a 
CommiaaiDner  to  take  the  accounts.  On  the  81st 
Hay  1BB3,  the  Munaif  decreed  the  suit,  and  made 
defendants  Nos.  1  and  2  liable  to  pay  certwn 
Bums  of  money  io  acci^rdance  with  the  report  of  the 
Commissioner.  On  the  14th  July  1893,  defendant 
No.  i  filed  an  appeal  to  the  District  Judge,  in  which 
he  questioned  the  correctness  of  the  preliminary  order 
of  the  Hunaif  making  htm  liable  as  a  partner.  Held 
that  the  order  of  the  District  Judge,  allowing  the  plea 
cf  defendant  No.  1  and  Sndjng  that  lie  was  m,t  a 
partner,  was  right,  though  no  appeal  ag^nat  the 
preliDiinary  order  had  been  filed  within  the  period  of 
limitation.  Bibwa  Math  Ckaki  r.  Basi  Ka!(ta 
Ddtia  .     L  Ij.  B.,  38  Cate.1 406. 

34L  Order  by  Appellate  Court 

remitting  case  to  Original  Court  to  paea 
decree  upon  award— Ci>ii  Procedure  Code  (Ad 
XIV  of  1S82J,  t.il.—Aa  al^eakwas  preferred- against 
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•  decree  of  »n  Ongiiuil  Court  ^mnuung  a  niit,  and 
the  Appellate  Court  letit  the  case  bock  tor  tbe  purpoae 
vf  certain  evidence  being  taken,  and  certifted  (o  it. 
Fending  tbat  being  done,  tike  puties  applied  to  tbe 
Appellate  Court  to  refer  the  case  to  arbitration,  and  tHat 
Court  referred  that  application  to  the  Original  Conit 
for  dieposal,  althoogh  the  caae  waa  rtill  pending  on  iti 
own  Ue  for  dispoial.  Snbaeqnently  another  application 
was  made  to  (he  Original  Coort  to  refer  the  caac  to  arbi- 
tration, and  on  the  10th  Hay  the  record  was  sent  to  the 
arbitrator  with  directiooB  to  mbmit  Ms  award  within 
■even  days.  On  tbe  12th  September,  aa  the  award 
had  not  been  aent  in,  the  Original  Court  pawed  an 
order  recalling  the  record,  and  mbaeqaently  the  award 
dF  the  arbitrator,  dated  the  12th  September,  was  Sled. 
The  Original  Court  thereupon  forwarded  the  record 
to  the  Appellate  Court  for  its  deciuon.  Objection! 
were  taken  to  the  award,  but  OTemiled,  and  the  Appel- 
late Court  passed  an  order  directing  the  case  to  be  sent 
back  to  tha  Original  Court,  with  order|  to  pais  a 
formal  decree  in  accordance  with  the  award  of  the 
arbitrator.  fieZif  that  asecond  appeal  Uy  against  the 
last-mentinned  order,  inasmuch  as  it  anumnted  to  a 
decree  under  tbe  provisions  of  s.  2  of  the  Civil 
Frocednre  Code.  BBDawAif  Du  MutwAfti  v.  N[m> 
Lall  Seik  .  L  L.  B.,  12  Calo.,  178 

2^  Order  dlaallowlns  ol^w>- 

tlons  by  dBtoadant— Civil  Froeedure  Cade, 
1883,  »».  6SB,  B84.-  Where  a  portion  of  the  plaintiffs 
claim  WHS  disallowed  by  the  first  Court,  and  the 
plaintiff  appeal^  to  the  Subordinate  Judge  from  the 
portion  of  the 'decree  which  refused  part  of  his  claim, 
and  the  defendant  filed  a  memonkudnm  of  objections 
under  s.  661  of  the  Civil  Procedure  Code,  the  Judge 
decreed  the  pUintifTi  appeal  and  ^sallowed  the  defen- 
dant's objection*  i-^Seld  in  an  appeal  by  the  defendant 
on  a  preliminary  objection  taken  by  tho  nispondent 
that  a  second  appeal  lay  from  so  much  of  the  decree 
of  the  Subordinate  Judge  as  disallowed  the  objections 
Bled  by  the  appellant  under  b.  661  of  tbe  Code  of  Civil 
Procedure,    OAiTAnTi  v.  Sfthabava 

[L  I..  B.,  10  UaiL,  389 
948. dvUProoedurt  Code,  VBOa, 

BS.  9S2,  S4A—Mris»t>U!iii  of  dtcne— Validity  of 
traiufer—Segiitration  of  tranter.— Tha   bolder*  of 

•  de<^ree  for  the  sale  of  mortgaged  property  transferred 
tbe  same  to  3(  by  instruuienta  which  were  registered 
at  a  place  whore  a  small  portion  only  of  the  property 
wm  situate.  Subscqaoitly  M  transferred  the  decree 
to  other  persims,  and  the  co-transferees  applied,  under 
s.  232  of  the  Civil  Procedure  Code,  to  have  thdr 
namea  substituted  for  those  of  the  original  decrea- 
holden.  The  judgment-debtor  opposed  the  applica- 
tion on  the  grounds  that  JTs  name  had  Dot  been 
■nbatitnted  for  the  nama  of  the  original  decree- 
holders  who  had  transferred  to  hint,  and  that  the 
transftrs  to  M  were  inoperative,  as  the  instroments 
of  transfer  had  not  been  registered  at  the  place  whoe 
the  substantial  mrtion  of  the  mortgaged  property 
•ras  situate  in  accordance  with  s.  28  of  the  Registra- 
tion  Act  (III  of  1877),  It  appeared  that  no  notice 
had  been  issued  to  M  under  s.  232  of  the  <^vil 
rrocedure  Code  |  that  he  was  dead  j  and  that  bii 
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legal  repreaentativea  had  not  bem  cited  a«  teqidred 
by  law.  The  applicaUon  was  allowed  by  the  Court* 
below  1 — Seld  that  tbe  matter  ioTolved  qneatious 
ariring  between  the  parties  to  tbe  decree  or  tbeir 
repreemtatiTss  within  tbe  meaning  of  s.  2M  (e)  of 
the  Code,  and  that  tha  order  allowing  tbe  applicaAion 
was,  therefore,  a  decree  within  tbe  definition  of  s.  2, 
and  was  appetJable  as  such.  Gitu^aki  Lai,  v.  Data 
Bav  I.  L  B.,  9  AIL,  40 

94^ OlTll  Frooedur«  Code,  sb. 

944,  411 — Applieation  fiy  CollMtor  in  pauper  luii 
— Co*rtf»«»,  fiiMorwy  of,  bg  Ootentmeiit — Quatfinn 
betvttu  partiti  to  t»ii. — Seld  that  a  Collector 
applying  on  behalf  of  Goremment,  under  i.  411  of 
the  CivU  Procedure  Code,  tai  recovery  of  Court-fee* 
by  attachmeDt  of  a  sum  of  money  payable  under  a 
decree  to  a  plvntiif  suing  is  formA  panptrii,  might 
be  deemed  to  have  been  a  party  to  the  siut  In  which 
the  decree  was  passed,  withhi  the  meaning  of  s.  244 
(e)  of  the  Code,  and  that  an  appeal  would,  therefore. 


946. 


-  Applloation  fbr  permiaalon 


sas  as  a  ^pa,xi^par~S^tciio»  of  applieatioi 
tie  ground  tiai  it  had  betit  teithdrauit- — Civil 
Froeedure  Code,  e.  3, — Meld  that  an  order  reject- 
ing an  application  for  pcmus^on  to  sue  as  a  pauper, 
and  striking  tbe  case  off  the  Court's  file  on  the  ground 
that  the  applicant  had  previously  withdrawn  tbe 
appIicaUou  and  entered  into  a  new  contract  with  the 
defendants,  was  a  "  decree "  within  the  meaning  of 
s.  2  of  the  Civil  Procedure  Code,  and  appealable  as 
such.    BAUno  e.  G111.A  Evab 

CI.  Xh  B.,  8  AU.,  128 

946. Order  rejeetlng  stay  of  exo- 

Ctution— Cimi  Froeedmre  Code,  1883,  it.  3.  B4B— 
Anordnbya  District  Judge  under  s.  Gi5  of  the  Civil 
Procedure  Code  (Act  XIV  of  1382)  refusing  to  stay 
execution  is  a  dei^  as  defined  in  s.  2,  and  i*  thvefore 
appealable.    Hdeaji  Absitlla  c.  Dakodab  Das 

[Z.  L.  B..  12  Bom..  278 
947  ClTilFroaedareCode,Ba.S, 

64— DufliMfiii  of  tuitfor  intvffioieiU  Co»ri-fte  on 
piatd*— Conrf  Tee,  Act  fVII  of  1S70),  :  iS.— 
The  Court  of  first  instance,  being  of  opinion  that  tbe 
phunt  bore  an  insufficient  Court-fee,  and  the  pbuntiff 
not  making  good  the  deficiency,  i^snusoed  tbe  suit 
attar  recording  evidence,  bnt  without  entering  into  tha 
merits.  On  appeal  the  Iowct  Appellate  Court  held 
that  the  Court-fee  was  sufficient,  and  remanded  tha 
case  for  trial  on  the  merits: — Seld  that  the  first 
Court's  disposal  of  the  suit  must  be  treated  as  bong 
under  s.  64  of  the  Civil  Procedure  Code,  and  was 
therefore  a  decree  within  the  meaning  of  s.  2,  and 
appalable  as  such,  and  that  such  appeal  was  not 
pruhibitediby  s.  12  of  tbe  Court  Fees  Act.  Ajooikyt 
FirtAad  v.  Oviiffa  PeriHad,  I.  L.  Si.,  6  Calc,  3«, 
and  Annamalm  Chetti  v,  Cloete,  I.  L.  B.,  i  Mad., 
aot,  referred  to.  Mcbaxmas  Sahik  e.  Huhauiad 
Jak       .  L  L.  B.,  11  AIL,  81 

94& Order  deddins  point  of  law 

arising   iiioldentaU7— Civil    Frocednre    Code 
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(Act  XIV  of  1882),  ».  2— Decree — An  order  merely 
dtitrmiiimg  %  point  of  bw  ariung  incidenCall;  or  Other- 
wiae  in  the  eonrse  of  a  pn^eeding  for  determiuing  the 
ngUi  of  putin  teekiug  relief  is  Dot  n  d(4M«e  within  tlie 
nMDing  of  a.  2  of  the  Civil  Fmcedore  Code,  uid  is  not 
kppcklable.  Where  the  judgment-creditor,  kftcrwtiB- 
netkHi  enterefl  upon  a  compramiae,  applied  for  eiecn- 
tiOD  on  the  gnmnd  of  the  compromise  having  been 
obtuned  fnnn  him  b;  fnnd,  and  the  Court  below,  being 
of  opioion  th«t  Ibe  remedy  uf  the  jadgmcut'creditor 
wai  by  ■  proceedijig  in  execution,  uid  not  by  %  tegular 
■nit,  ordtned  the  cage  to  be  tried  on  its  meritt : — Seld 
Out  no  appeal  lay  from  neb  an  order.  Bbhaby  Lal 
Pditdit  ti.  Kbdab  Nath  Muluos 

[L  I..  B.,  18  Calo.,  468 

S4a ClTll  FrooedoM  Code,  lasa. 

•.  A— Sent  Sacooiry  Aet  fMadrai  AH  VIII  of 
1S6SJ,  I.  37,  Order  tatdm- — Decree. — An  order  matte 
■nder  the  Hadru  Bent  Becovtry  Act,  t.  27,  is  not  a 
deraee  within  the  meaiiing  of  the  Civil  Procedure 
Codct  «,  2.    Pbbitkui  c.  Bajasofu^ 

1^  L.  B..  18  HmL,  348 

300.  ■ Order  disinlBBlns  applta&- 

tloa  to  oevtlfy  adjnatment  of  decree—CimV 

Proetdun  Code,  n.  S,  258,  588.—Setahle—An  app<»l 
liee  againit  an  oder  dicmiuuig  an  application  made 
imder  the  Civil  Procednre  Code,  i.  2BS,  that  the  ad- 
jortment  of  a  decree  be  recorded  aa  certifled,  anch 
order  being  a  decree  vithiu  the  meaning  of  a.  2  of  the 
0)d«-     LlHQAZEA  V.  Kababiuha 

[I.  L.  B.,  14  Had.,  99 

S6L  Order  refosing  to   Mrttfy 

.  ftdjastment  of  decree  oat   of    Court— C'l'cil 

Procedure  Coda  fi882),  «.  2,  2i4,  and  358.— An 
appeal  will  lie  from  an  order  under  a.  358  of  the  Code 
of  Ciril  Procedure,  rrfnaing  aa  application  to  record 
BO  adioatment  of  a  decree  made  out  of  Court.  Such 
ui  order  ia  one  determining  a  qocatioa  in  ciccntion  of 
a  decree  within  s.  34^  and  ia  therefore  a  decree  within 
the  meaning  of  a.  2  of  the  Code.  Lingagga  v.  Nara' 
timka.  I.  L.  S.,  14  Mad.,  99,  and  San^'i  v.  Bhaiji 
Sarjimiii.  I.  L.  S.,  It  Bom.,  37,  dted.  Jaksa 
Prasad  v.  UiiHtrBA  Pbabad 

[I.  n  B.,  16  AIL,  I3B 


863. Order  reftuing  to  oertuy— 

Payment  to  decree-holder  oHlof  Court -Civil  Pro' 
etdure  CodeflSSaj,  i,.  944  and258.~-Aa  order  under 
».  868  of  the  Code  of  Civil  Procednre  as  to  payment 
nndor  a  decree  la  appealable  nudor  a.  344,  ai  it  falls 
under  the  definition  of  a  "  decroo''!no  aeparate  auit 
liea,  atnen  the  question  ia  rei  judicata  between  the 
parties.    Gubdyatta  b.  VUDArATPA 

[LL.B.,  ISMad.,  26 
983-  Order  absolute  for    fore- 

elOBUre  -  Traiufer  of  Properly  AH  (IV  of  1882), 
t.8?~Bxeeii(io»  of  decree -Practice  -Citil  Pro- 
oedure  Codt,  it.  2,  244.— Tim  order  mentioned  in 
■.  87  of  the  Transfer  of  Property  Act  (IV  of  1882) 
ia  an  order  in  eiecutiou  of  the  substantive  foreclosure 
decree,  and  is  appealable  as  a  decree  andcr  a.  244 
read  mth  a  2  of  the  CiTil  Procedure  Code  upon  the 
«t«mp  payable  in  rmpeet  of  such  orders.    So  held 
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by  the  Full  Bench,  EsQE,   CJf.,  doubtiug.    Where 
an  appeal  has  been   erroueouily   preaonted  to  the 
High  Court  aa  a  fii'st  appeal  from  an  order,  the  Court 


Code.    Ekdab  Kaih  d.  Laui  Sahai 

[LZkB.,iaAll.,ei 

As  to  latter  portitxi,  eet  Bant  Lai,  e.  Shiiibhbk 

[L  I>.  B.,  14  AIL,  331 

SS4  OivU  Prooodnre  Coda,  e.  9 

^Decree,  Definition  of. — An  order  of  a  District 
Judge  returning  a  memorandum  of  appeal  to  be  pre> 
■ented  in  the  proper  Court  on  the  gnmnd  that  the 
value  of  the  auit  ia  beyond  the  pecuniary  limita  of  his 
jnria^etinn,  is  not  a  decree  within  the  meaning  of  a  3 
of  the  Civil  Procedure  Code.  Hababib  Sisa  v, 
BehabiLai,  .        .  LI1.B.,  1&A1L.8S0 

365,  Order  dlBmluiuf  »ppltoa- 

tlon  for  participntion  in  asBete— Cicii  Pro- 
cedure Code,  »,  S,  244,  29S.— No  .appeal  will  lie  from 
an  order  ander  a.  265  of  the  Code  of  Civil  Procedura 
dismiadug,  on  the  ground  that  the  decree  was  barred 
by  limitation,  a  decree-bolder'a  application  to  ahare 
in  the  Bsaeta  realized  under  another  decree  againat 
the  same  jodgmeut-debtor.  Such  an  order  cannot  ba 
regarded  M  a  decree  under  a.  244  read  with  a.  3  of 
the  said  Code.     Eashi  Bam  e.  Hahi  EUh 

[I.  I>.  B^  14  AIL,  310 

256.  Transfor  of  Property  Aot, 

a.  87,  order  under -CiniJ  Procedtre  Code, 
M.  2,  244  and  823  -  Svperiniendence  of  High  Court 
—An  order  under  a,  87  of  Act  IV  of  1882  extending 
the  time  for  payment  of  the  motlgege-nioney  by  a 
mortgagor  ia  a  decree  within  the  meaiUDg  of  as.  2  and 
244  of  the  Codo  of  Civil  Procednre,  1882,  and  an 
appeal  will  lie  from  it.  An  application  wilt  there- 
fore not  lie  under  s.  622  of  that  Code  for  reviaion  of 
aucb  order.    Bahhia  v.  Nepal  Bai 

[X  I..  B.,  14  AIL,  IS30 

3B7,  OrderirtOeoting  an  a;ppBKl 

—Civil  Procedure  Code,  11.  3,  588.- Aa  intending 
appellaat  eiecated  in  favour  of  two  vakils  a  vakolat- 
nama  ;  it  waa  accepted  only  by  one  of  the  valdl^  and 
he  presented  the  appeal.  '  The  appeal  waa  placed  on 
the  ffle  by  the  Diatrict  Judge,  but  on  its  cominff  on 
for  dispoaal  before  the  Subordinate  Judge,  he  held 
that  it  bad  not  bean  duly  presented,  and  made  an 
order  rejecting  it.  Held  that  an  appeal  lay  against 
the  above-mentioned  order  aa  being  a  decree  within 
the  moamng  of  s.  2  of  the  Code  of  Civil  Pmcednre, 
Atyakka  c.  NAaABBOoeiUHAU 

CL  L.  EL.  16  Had.,  386 

268.  -— Order  under  Civil  Pro- 
cedure Code  <1882),  B.  543,  rejecting  memo- 
randum of  appeal  on  account  of  Bcandal- 
OUB  matter  therein.— A  memorandum  of  appeal 
presented  to  a  District  Court  alti^ed,  inter  atid,  actual 
partiality  against  the  Judge  whose  decree  was  in  ques- 
tion. Ttie  memomndnm  was  retnmed  for  amendment 
on  the  ground  that  it  contained  lai^uage  disrtMpectfnl 
to  the  Court  of  first  inatanee.  The  appellant's 
K  2 
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IHQE3T  OP  CA3R3.- 


APFHAL—eottinued. 

9.  DECRSEa^-eonlinued. 
pletder  prewnted  the  appes)  mmiorBnilain  iui(ineiided> 

lUting  be  wiahHl  to  rely  io  tbe  appeal  on  the  paaugea 
objected  to.  slid  ukiog  tliat  tbe  Court  would,  if 
neonaar;,  itrike  thmi  out.  Tbe  Diitrict  Judge  tbere- 
Gpan  rejected  tlie  meTDorandum  of  appeal  under  Civil 
ProcednreCode,8,6«.  It  appeared  that  the  objee- 
tionsble  portioDB  of  tbe  memorandam  were  lepanble 
from  tbe  rest : — ffs/if  tbat  an  appeal  lay  to  tha  Higb 
Court  anunat  the  order  rejecting  the  appeal  to  tii« 
Diitrict  Court.     Zamiitsab  OF  Jcifi  v.  Bbhitatza 

p:.  I..  XL,  aa  uad.,  ib5 


'  Ordsr  dismlssine  i 


peal  for  defeult— "  Decree,"  Definition  of- 
Civil  Frocedvn  Code  (t882J,  it.  2  and  956.— An 
order  dixmiaring  an  appeal  for  default  under  i.  666 
of  the  Civil  Procedure  Code  doea  not  fait  within  the 
definition  of  "  decree"  in  a.  2,  and  there  ii  no  appeal 
from  aiich  order.  Ram  Chandra  Pandurang  Naik 
V.  MadAav  Panuholiam  Naik,  I.  L.  B.,  16  Bom., 
33,  dinented  from.  Jaqabn'ath  Sihqh  r.  Bctdhaii 
[I.  L.  B.,  as  Colix,  U6 

aea  "Ducren,"  da- 

fimUon  of— Civil  Froiedure  Code  (1882),  it.  3  and 
658, — An  order  digmiioDg  an  appeal  for  default  is 
not  a  "decree"  within  the  definition  in  a.  2  of  tbe 
Civil  Procedure  Code  (1882),  and  no  appeal  liea  tbere- 
fmm.  Jagamatk  Singh  t.  Budhan,  1,  L.  £..  23 
Cole.,  115,  followed.  Maniab  Jli  t.  Xiial  Chand, 
I,  L,  S„  IB  Atl^  369,  referred  to.  Aitwar  Alt 
«.  JAvns  Ali        .        .  I.  Ij.  B.,  as  Calc,  897 


381. 


-   Order  rejecting  appeal  on 

default  in  ftimiBhlng  aeonrity  for  coete— 
Civil  Frocedura  Code  (1832),  it.  2  and  549.^&n 
order  rejectjng  an  appeal  under  a.  649  of  the  Code  of 
Civil  Procedure  is  not  appexlable  either  a«  an  order 
or  as  a  decree.  Strqj-nlSuq  t,  Khadim  Suttain, 
I.Xi.S^6  Ml.,  880,  ovetrtiled.  Lbeha  c.  BaAirHA 
p:.  L.  B.,  18  All.,  101 

362. — — Appeal  against  order  re- 
jecting an  Inaoffloientlr  stamped  appeal— 

Ciril  Procedure  Code  (A';l  XIV  o/ ]883J,».  2.— An 
appeal  pelitioo,  having  been  preaented  bearing  an 
inaullicient  Couit-fee  atamp,  wat  returned  to  the 
appellant.  After  the  period  of  limitation  had  expired, 
tt  was  preaented  again  bearing  a  aoScient  atamp, 
together  with  a  petition  that  it  be  recared.  Tbe 
Appellate  Court  made  an  oider  ref  umag  to  admit  tbe 
appeal  -.-^Seid  that  the  order  waa  not  a  decree,  and 
therefore  that  no  appeal  la;  to  the  High    Coort 

VSKEATABAClSr  V.  KAKQATTA  APFA  RAD 

[i.i..B.,ai]iCftd.,i6a 

agg   Application  fbr  leave  to 

Bue  in  forma  pauperis— i^o^nt -Ctm;  Fr^ 
eiduri  Coda  (1882),  «.  409.— Said  that  no  appeal 
will  lie  from  an  loder  rejecting  an  applicaticoi  for 
leave  to  appeal  infi/rrndpavparii.  Baldao  v.  Quia 
Knar,  I.  L.  £.,  9  All.,  129,  and  Lekha  v.  Bianna, 
J.  L.  S.,  18  Ml.,  lOi,  referred  to.  TheSeorbtabtof 
Stais Foa iKSU  r.  JUM       I.  l4B.,ai  AIL,  138 


ATTSAJi—conlinmad. 

0.  DECREES— tonelitded. 

364.  — Decree  on  oompronUse  ex- 
tending beyond  scope  of  suit — Civil  Fro- 
eedura  Coda  (I8B2J,  t.  375.— In  a  suit  for  the  parti- 
tion of  a  umindari  the  parties  effected  a  oompra- 
miae  in  wiitiog.  which  provided,  inlar  ali/t,  tor 
certain  reliefs  which  could  only  have  been  given  by 
tbe  Court  in  a  suit  baaed  upon  a  ditFerent  cauae  of 
action.  Th«  oompromiae  waa  preaoited  in  Court,  and 
s  decree  waa  paaaed  embodying  the  whole  of  ita 
terma: — Meld  that  an  apwal  lay  agaimt  the  decree. 
A  decree  under  i.  87G  of  tbe  Ci^  Procedure  Code  ia 
only  final  to  far  aa  it  relatea  to  to  much  of  tbe 
Bubject-matCer  of  the  auit  ai  ia  dealt  with  in  the  oom- 
promiae.         TnEATAfFA     Naiahik     v.     Thiiima 

NATAimc   .  I.  lb  B.,  IB  UadL,  410 

365.  Order  dismissing  applloa- 

tion  for  removal  of  a  trustee- Cin'i  Frocedura 
Coda  (1883),  1.  3—Tnuti  Act  (II  of  1883),  it.  SS, 
GO,  61,  and  74.  — 'So  appeal  will  lie  from  an  ords 
dismiuing  an  application  for  tbe  removal  of  a  truatee, 
such  order  not  being  a  "  decree "  within  tbe  meaning 
of  a.  2  of  tbe  Code  of  Civil  Procedure  and  not  being 
otherwiae  appealable.    WiLaoH  v.  HaoAfbb 

[L  I^  B.,  18  AIL,  181 

366.  Final  order  tn  the  exeon-  ■ 

tlon     department — Appaalabla     order— Civil 

Froeedura  Coda,  it.  3,  540,  598.— Aa  order  of  the 
IKatrict  Court  in  execution  prcceedingi  limiting  the 
recovery  of  meine  profit*  to  three  yeara  from  12(h 
Kovember  1887  >■  in  tbe  nature  of  s  final  decree, 
ai  defined  by  a.  2  of  the  Civil  Procedure  Code,  and  is 
appealable  under  «.  540.  Bhdp  ItmAB  Bahasub 
Sivaa  D.  BUAI  BABAnns  Smas 

cu  B„  37 1.  A.,  aoa  ' 

10.  DEFAULT  IN  APPBAEANCE. 

'  Order  reftislng  to   iaene 


387.-  _      . 

ftesh  BlunnionB  (Aer  dismissal — Civil  Fro- 
cadwa  Cede,  1853,  i.  110— Order  raftuing  to  iitte 
freth  tummoni  o»  plaint. — Where  a  suit  ii  diaminad 
under  a  110,  Act  VIII  of  1869,  upon  default  in 
appearing  made  by  both  ^lartiei,  no  appeal  liea  from  a 
refoaal  by  the  Court  to  laaue  a  freah  lummoiii  upon 
the  plaint  already  filed.  Loeb  Naih  Sahoo  t. 
ToKHB  Sraan  Harsh.,  680 

388.  — : Order  rojeotlng  applica- 
tion to  sue  as  a  pauper — Civil  Froeedura  Cede, 
1859,  1.  8f0.— There  ia  no  appeal  open  to  a  panper 
when  his  application  to  aue  ■■  pauper  ia  rejected  for 
default.  Where  there  has  been  no  refusal  under 
s.  810,  Act  Till  of  1859,  the  applicant  may  revive 
hia  applicaUon  fer  leave  to  roe  at  a  pauper.  Bbot 
SiHOK  V.  Haba  EoonwiB  .  8  Agra,  MiSi,  I 

Order  dismissing  salt  for 


apputnted  time.    The  Cooit  coneequtaitly  diamiaacd 
the  suit.     Seld  that  ita  decree  waa  appealable  under 
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APFBAXi— oMKiflwrf. 

10.  DEFAULT  IN  APPEARANCE— CDiri.dMrf. 
■■  640  ot  A<*  X  of  1S77,  and  ths  Lower  Appellate 
Court  ahonld  have  cntniiuned  the  appeal,  and  dig- 
poaed  of  it  with  refraraee  to  the  proTifflong  oi  b.  66b, 
».nd  ■.  103  and  103  were  not  applicable  to  the 
circtunrianeta.     Bai  Cbasb  ».  Mathcba  Ph48a1) 

[L  Ii.  B.,  3  AIL,  282 

97a  Civil  Procedure 

Code,  it.  9B,  99, 167, 1S8.—A  Dirtrict  Muoril  rtmck  a 
caie  oft  the  flJe  of  his  Conrt  on  neither  party  appearing-. 
SnbMqnently,  on  an  application  b;  the  pUintiiFB,  the 
raw  wae  rtttored.  'Hie  order  of  rertoration  wu 
revened  by  the  Diitri<A  Judge:  Beld  (1)  that 
the  order  to  strike  off  thecaae  wu  illegal  g  (S) 
that  aunming  that  the  cue  was  diamiBied,  no  appeal 
lay  to  the  Diitrict  JndK«,whou  order  wMBCcordingly 
made  withoDt  jnrigdictioD.  Alwas  d.  Sbbhamual 
[L  I^  R.,  10  Ma«L,  270 

271.  ■ Civil  Proetdure 

Code,  It.  102, 103—Diimitial  ef  tuit/or  ivm-appear- 
oftce  of  plaUUff.—^.  103  of  the  Civil  Procedure  Code 
doea  not  take  away  the  remedy  of  appeal  from  a  decree 
diimiMing  a  mit  nnder  a.  1C2.  Lai  Sitgh  v.  SniHaii, 
I.  L.  S.,  4All.,S97,  JjudAiaProtad  y.  Balnuband, 
I.  Z.  a.,  8  All.,  354,  and  Partab  Sai  v.  Sam 
Kithen,  Weekly  Sotti,  All.,  1883,  p.  171,  referred 
to.    ABZ.AKB  e.  Bbasifatei  .  L  L.  B.,  8  AIL,  427 

272.  Order  diamlsaiitg  suit  In 

Adjourned  hearing  for  nan-appear anoe  of 
plaintiff— Ctnf  Procedure  Code  (1882),  it.  102, 
157,  aitd  158.— Ad  order  digmiiaing  a  auit  at  an 
adjourned  hearing  for  non-appearance  of  the  plaintiff 
and  hii  pleader  ia  an  order  onder  «.  167  and  ita 
conaequential  Motion  (103),  and  not  under  a.  168  of 
the  Civil  Procednre  Code  (1883),  and  a  appealable. 

ShBDUKI  SAOAJIKAO  KhANDRBAO  t.  SWTH 

[L  L.  B.,  20  Bom.,  786 

278,  — Order   diamisslng  appeal 

for  de&Olt. — An  appeal  does  not  lie  from  the  order 
of  a  Judge  dinnijniig  an  appeal  before  him  for 
de&nlt  of  proucntion.— UABokbd  Jar  v.  Auek- 
»ra  -  .      17W.B.,180 

274  Order    r^eetlng   appUoa> 

tion  for  re-admiBBion  of  appeal  -  Civil  Pro- 
eedvre  Code  (Act  Fill  o/1839J,  i.  3J7.— No  appeal 
lift  againiit  aa  order  rejecting  an  application  for  the 
re-admiiiion  of  an  appeal  under  s.  847,  Act  VIII  of 

1S69.      AVIBCDDIN  e.  JiBAH  BiBIB 

[1  B.  L.  E.,  P,  B.,  101:  10  W.  B.,  P.  B.,  88 

275. Order    rejecting    applloa- 

.tion  for  re-hearlng  of  appeal- Ci'eil  Proce- 
dure Code,  1859,  i.  347.— A  ipecial  appad  lies  from 
an  order  paMed  under  i.  347  of  Act  VIII  of  1B69, 
rejecting  an  application  for  the  re-hearing  of  an 
appeal  dinuiawd  for  default  of  proaecution.  The 
reaaona  for  rejecting  inch  an  application  should  be 
■tated.  HcTBo  Cbdhdbb  Dobs  Chowshbt  v.  Bak 
CooxAB  Ceowshbi  2  W,  B.,  264 

Bah  Tas  v.  BiBSBBavB  BBvm.OB^itE 

[aw.B,iiis.,a8 

Ohouk  Kahokbd  Aebcb  t.  Koohj  Bbbabee 
Lajj. 8  W.  B.,  Mie.,  27 


APPBAL-coMHawrf. 
10.  DEFAULT  IN  APPEAR  AS  CE-coM,«Mi. 
KitlHBH  Chdmdbb  PDTBOHOTIB  0.   Taba  Monbb 

Chowohbaik         .        ,        .        .     S  W.  E.  4 

DlNOBDlfDHOO    CHDTTBRAJ      C.      BEHABEB     LAII. 

MooKBBJBB  .  8  W.  R.,  Kla.,  23 

Miwoo  Khan  p.  Basuan  Khan  .    8  W.  B.,  86 

876.  — Civil  Proeedan 

Code,  1859,  t.  3rf7.— When  a  lower  Appellate  Court, 
after  eleyen  montha"  delay,  and  without  fixing  any 
time  for  dJBpcring  of  the  appeal,  made  an  order  di«- 
mianng  the  case  for  default,  the  High  Court  »rt  aside 
the  order  aa  erroneoni,  holding  that  it  waa  the  aabjcct 
of  an  appeal,  notwithstanding  a.  347,  Act  VIII  of 
1869,  which  only  applies  to  cases  of  involuntary 
failure  to  comply  with  a  Court's  order.  SooDnA- 
KOKBB  DoasBB  e.  GooBoof  bbsavd  Dutt 

CW.  B.,  18B4, 178 

877. Cinl  Procedure 

Code,  1677,  I.  656.— Where  an  appeal  is  digmiued, 
under  a.  666  of  Act  X  of  1877,  for  the  appellant's 
default,  the  order  diamisaing  it  is  not  appealable 
Naitd  Bam  v.  HusAUitAs  Baxkbh 

P^  I^  B.,  2  AIL,  616 
a7& Civil  Proce- 
dure Code,  1977,  ti.  B56,  S5S.— An  Appellate  Court, 
the  appellant  not  attending  in  person  or  by  hia 
pleader,  instaid  of  digtnissing  the  appeal  for  default, 
aa  provided  by  a.  6B6  of' Act  X  of  1877,  proceeded. 
in  contravention  of  the  prorinons  of  that  law,  to  dia- 
pcte  of  the  appeal  on  the  merits,  and  diamiaeed  it. 
The  appellant  preferred  a  second  appfial  to  the  High 
Court,  contending  that  the  Appellate  Court  had  acted 
contrary  to  law.  Held  that  the  Appellate  Court  had 
ao  acted,  and  ita  deciaion  conld  only  he  treated  as  a 
dismissal  for  default,  and  that,  so  treating  it,  the 

E roper  and  only  conrse  open  to  the  appellant  waa  to 
ive  applied  under  s.  668  for  the  re-admission  of  hia 
appeal,  and  under  theae  circnm stances  the  second 
appeal  would  not  lie.  Sand  Bam  v.  Muhammad 
Sakhih,  I.  L.  S..  2  All.,  616,  followed.  Kakahi 
Lai  v.  NAraAT  Bai  I.  Ij.  B.,  S  AIL,  618 

2m- 


'  Civil  Procedure 

Code,  1S7?,  tt.  3,  640,  656.— An  order  under 
s.  566  of  Act  X  of  1877,  digmlsajng  an  appeal  for  ths 
appellanfg  default,  ia  not  a  "decree"  within  the 
meaning  of  s.  2,  and  is  not  appealable.  Hukhi  v. 
Faeib     .  .  I.  K  R.,  8  AIL,  882 


Code,  I.  9,  and  it.  566,  65S.— No  appeal  will  lie 
nnder  s.  10  of  the  Letters  Patent  from  the  order  of  a 
aingle  Judge  of  the  High  Court  dismissing  an  appeal 
for  default.  The  decision  of  a  Conrt  dumissing  a 
salt  or  appeal  for  default  ia  an  "order"  and  not  a 
"  decree."  If  and  Sam  v.  Muhatnmad  BakAii,  I  i 
S.,  a  All.,  616,  atukhi  V.  Fakir,  I.  L.  E.,  3  AIL,  38S, 
Bian  Singh  v.  Batant  Sitiffi,  T.  L.  S.,  8  All.,  519, 
Chamd  Kour  v.  Pariah  SinffA,  J.  Z.  P.,  16  Calc,  98, 
UuAammad  Naim-uUahKAan  v.  IiAau-ullah  SAan, 
X.  L.  B.,  14  All.,  226,  cited.  Earn  Chmdra  Pandu- 
rang  Jfaik  T.  MadAav  PurutAottam  tfaik,  I.  L.  S., 
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APPBAT.  —ftmlinvtil. 

10.  DEFAULT   IN  APPEARAKCE— cM(.Hi«i. 
IB  Bom.,  33,  not  followed.    Hahsab  Axi  r.  Nixae 


fiaaaj,t.  lOa.— The  dcci»ion  of  a  Conrt  jawed  under 
a.  103  of  the  Civil  Proredara  Code,  diauitBuig  a 
mit  in  d^Rolt  ot  appearance  b;  a  pkbtift,  a  an 
order  and  not  a  decree,  and  there  ii  no  fint  or  lecond 
appeal  therefrom.  QiLKHrBOH  v.  SirBBAUANiA 
Atiab  L  L.  B.,  82  Had.,  821 

'  Order  dlamisstng  aait  for 


noa-Bppearftooe  of  plain  ti^BpeeiaUy  ordered 

to  appear— Ctnj  Procedure  Code,  n.  66.  103, 
107,  540,  588  f8J—S^eetiei,  of  appHcatiim  to  «( 
atidt  ditmitial, — A  plaintiff  who  had  been  ordered 
vaSet  1.  66  of  the  Civil  Frocedura  Code  to 
appear  in  person  in  Conrt  apnn  a  day  specified,  failed 
to  appear,  and  under  i.  107,  read  with  a.  103, 
hii  anit  ma  dinni>aed.  He  then  applied  to  the 
Court,  under  >.  103,  for  an  order  to  let  the  djg- 
minaL  aude,  bnt  hii  application  whs  rejected.  He 
therenpcRi  preferred  an  appeal  frmn  the  decree  dis- 
miasing  the  mil  under  the  proviaioni  of  i.  MO. 
Held  that  the  ptaintift  was  not  entitled  to  appeal 
trom  the  decree  dismisong  the  gait,  and  Ibafrhii  only 
remedy  iraa  by  way  of  an .  appeal  noder  a.  68S 
(S)  of  tbe  Code  fratn  the  order  rejecting  the  applica- 
tioD  t«  let  the  duanianl  aeide.  Lai  Singh  r.  Suifja*, 
I.  L.  S;  4  All.,  387,  referred  to.  Kbibbna  Bam  v. 
GoBmn  Pbuas  Z.  L.  IL,  8  AIL,  SO 

-  Order   dlsmlBBtng    aiipeal 


fbr  d«fbatt — Pleader  prteent,  but  unprepared  to 
go  on  Kia  etue— Civil  Proeedure  Codt,  1883,  ti.  6G6, 
ffSS. — Wliere,  when  an  appeal  ii  called  on,  the 
pleader  ia  not  ahient,  but  ia  unprepared  togo  on  with 
the  case,  the  diiminal  ia  a  diimiaial  for  de&nlt  within 
■.  6Se  of  Act  XIV  of  1882,  and  the  apptal  can 
therefore  be  re-admitted  nnder  a.  658.  Buldeo 
Miuer  v.  Ahmed  Hotteit,  15  W.  R.,  143,  tullowed. 
8HiBBin>BA  Nakadi  Chowdhuhi  fi.  Eoroo  Bak 
Dabb    .         .  .  L  I..  B.,  13  Cala,  eOB 


884.- 


-  Ditminal  of  an 


1S83J,  It.  S  and  556— "  l}*cree."~Oa  tbe  day  fixed  for 
tbe  hearing  of  an  appeal  in  the  lower  Appellate  Court 
the  appellant  appeared  by  a  duly  appointed  pleader. 
The  pleader  applied  to  the  Conrt  for  ao  adjoomment 
on  the  groiuid  that  he  had  not  time  to  faUy  prepare 
himaelf  in  the  case.  The  Conrt  refuted  to  grant  any 
adjournment,  and  diamiiaod  tbe  appeal  for  default  -.— 
Meld  that  the  order  at  dinniMal  wai  bad.  Tbe  mere 
fatrt  that  the  appellant's  pleader  waa  not  prepared  to 
proeeed  with  the  caae  would  not  enable  the  Conrt  to 
deal  with  tbe  eaae  as  if  there  was  no  appearance  at 
all  for  the  appellant,  and  to  dismiss  the  appeal  tor  de- 
fault. Per  BlBSWOOS,  J. — An  order  ^tniniag  an 
apptal  for  default  ia  one  falling  within  the  definition 
of  a  "decree  "  conluned  in  a.  2  of  tbe  Code  of  C^ril 
Pioeednre  (Act  XIT  ot  18S3),   and   ia,  therefore. 


APPEAL— «Ofl(  iimed. 

10.  DEFAULT  IN  APPEABANCE— eMMlufe.^. 
appealable.       RAXcHAKiiitA   FAvnrBAaa    Naix    c 

MADKAT  PlTSlTBHOTTAV  NAIE 

[L  I^  B.,  18  Bom.,  8S 
But  lee  Jaoaxnate  SmoH  v.  Bdshait 

[X  H  B.,  28  Cftlc,  Ufi 
Anwak  Aliv,  Ja»bb  Ali 

[L  I-  B.  88  Cale..  8S7 
LsEBA  ti.  BaAuiiA  .  I.  I..  B..  18  AU.,  lOl 
WATaoN  k  Co.  r.  AirarcA  Dabi 

ri.  I..  B.,  87  CbIo.,  59a 
4  C.  W.  IT.,  837 
986.  Order  rejeotiiig  applica- 
tion for  re-trlal— C.*Pt7  Procedure  Cod*,  1859, 
«j.  119,  347— Appeal  heard  ex-parte.—A.  special  and 
not  a  refpilar  appeal  will  lie  from  an  trder  rejecting 
a  respimdenfa  applieatiim  for  the  re-trial  of  an  ap- 
peal   beard    in    his      absence.       Sbrbdhcbohvkh 

NUKDBB  T.  JcaOOBUXDOO  PAUL 

[W.  B.,  1864,  Via.,  87 
886.  Order    diamiBSlng   appeal 

for  default— Sort  itruek  of  for  defanlt—Cinl 
Procedure  Code.  1859,  ,i.  lly,  347--Order  itrilcing 
o#-— III  ri^lar  auits,  where  a  Court  of  first  instance 
refuses  to  re-admit  a  suit,  there  ia  an  appeal  under 
a.  119,  Act  VIII  of  1859 ;  but  there  is  no  provision 
under  a  347  for  an  appeal  where  an  Appellate  Court 
bat  refused  to  re-admit  an  appeal  stmek  iM  for  dt- 
&nlt.    AiroHTxorB        .    1  Ind.  Jar.,  O.  8,,  40 

Ftrzzoo  Khan  c.  Ibscb  Chtitdbs  Sihcab 

[Hanb.,  SO 

287.  Order  to  attend  as  wltnesa 


iaal  defendant—Civil  Procedure  Code, 
itKi3,  I.  ±i\j. — A  defendant  who  baa  been  ordered 
to  attend  and  give  evidence  nnder  Act  VIII  of  1859, 
a  170,  uid  has  failed  to  do  so,  is  not  precladed  from 
appealing  agunst  a  decree  in  favonr  ^  tbe  pluntifF. 
Khoxeak  Abdool  QrtPOOB  «.  Khdda  Kiwax 

[MaralL,  688 

Ebdabhaih:    B  butt ao&a web    v.    Kripa    Ram 

bsvttacbaubb  6  w.  b.,  870 

288.  Deerte  on    di- 

fault  of  party  tmmoned  at  viitneu — Civil  PrO' 
eedure  Cade,  18S9,  t.  170. — A  regular  appeal  Ilea 
from  the  judgment  of  a  first  Co^  paased  on  the 
default  of  a  party  summoned  to  attend  a*  witneaa 
under  a  170.  Act  VIII  of  1859,     Chodbb  HoRim 

MMOOMSAB  v.  TBtTOOBAH  BOBB 

[4  W.  K.,  Aet  X,  18 

289. Decree  on  de- 
fault of  plaint'ff  nnmoned  ae  »•*■«».— The  riBht 
of  appeal  is  not  kst  to  a  pluntiff  whose  suit  is  Oli- 
missed  for  default  by  reason  of  non-tppeaiance  aa  a 
witness,  or  when  tbe  appellant  wants  to  prove  thrt 
he  slionld  not  have  been  summoned  at  all.  Lseebaj 
Hot  v.  Buckubs     .        .  6  W.  R,  Act  Z,  66 


11.  EX-PABTG  CASES. 


290, Order  admitting  applloa- 

tton    to  set  aside  ex-parte   deoree. — Where 


iizoabyGoo(^Ie 


(    «9    ) 


DTORST  OF  CASES. 


(    2T0    ) 


APPEAL— «imUi«m2. 

11.  EX-FABTE  CASES— eomtiiMnd. 
a  Conrt  of  firitiiuUiice  bid  admitted  to  kpplicatioil, 
uuide  ■fter  tbe  lima  lUowed  by  law,  to  aet  uide  in  tx- 
parf«iiH:nB,—Seld  that  the  AppcJlate  C<nirtm>  an> 
tboriied  to  try  in  appeal  whether  nnder  the  law  the 
Court  of  flnt  instance  had  power  t«  receive  the  appli- 
cation, and  if  iti  ofdar  wu  made  without  jariadictlon 
to  Mt  it  aude.  Kadha  Bbhoss  Chowdkbx  v. 
JcQoui  SiTKiroXAK  .  e  W.  B^  300 

SQL -^Order  on  applioatlon  to  met 

Uide  BX*parte  deoree— Cimf  Procedurt  Codt, 
1859,  :  JiP.— Thongh  an  ordet  paued-  fo(  Betting 
aaide  a  judgment  i*,  on  the  meritt  of  the  applieatico, 
final,  ;et  where  a  Civil  Court  makes  an  <wder  setting 
aiide  an  ex^partt  jndgmeot  on  an  ippllcation 
preamted  after  the  pmod  allowed  by  law  hu  elapaed. 
an  appeal  againrt  Utat  order  will  lie  on  tbe  gmand 
that  it  haa  been  made  withont  jntiediction.   'KbbeaT' 

KAH  TALAD  HUAOBAITD  e.  BAUCHAVDRA  TbIKBAE 

]S  Bom.,  A.  O,  44 
ToouD  Dossn  v.  Doobsa  Cbcw  Fafk 

06  W.  B.,  176 

jUa. Appeal  Grom  ex>parte  d»- 

eree  wrongly  admltted.^W)iere  a  decree  ii 
iranrl  ex'parie  in  an  original  mit,  tbe  defendant  ha* 
DO  right  to  a  ipecial  appeal,  even  tbongh  his  appeal 
have  been  oitertainsd  by  the  Civil  Conrt.  CzmAK- 
BABA  FiLLAi «.  Kijux  I  Madq  188 

983. Ordwr   settln 

parte    decree-  .    ,  _  _  ,  _ 

li9,— An  tx-parte  decree  of  Jtme  1B66,  kept  alive  bj 
•ncceanveapplicationi  for  execution,  wae  Bubieqneiitly 
■et  »ide  on  an  appliestion  of  14th  Angnst  1S71 
(within  30  day*  after  attachment  in  execntion)  made 
ooder  Act  VIII  of  1,869,_b.  119,  and  a  judgment 
waa  paiwd  on  the  merita.  The  lower  Appellate 
Coart  revened  the  order  letting  awde  the  tx-varie 
decree.  Held  that,  in  lo  tar  ai  tbe  Unnrijf  bad 
decided  that  the  application  wit  in  time,  he  did  not 
come  nnder  a.  119,  and  therefore  bii  order  wa* 
not  Bnal,  and  tbe  lower  Appellate  Conrt  had  jnrif 
Action    to    enquire    into   bis   proceedmge.      BiKOLA 

Boobvubki  Dasri  c.  Ealib  Eibsib  Hojooioas 
[Sa  W,  B,,  6 

S84. Order  refVudng  to  aet  oaida 

ex-porte  d&OK^—Aef  VIII  of  1869,  t.  U9~ 
Htlaif  ii*  appeidng  until  AH  X  of  1977,  tekicX 
yoM  no  apptal. — An  applieatJon  nndei  a  119,  Act 
Tni  of  1BE9,  for  the  re-hearing  of  a  case  decreed  ex- 
farle,  wia  rejected.  Under  that  law,  thia  order  wai 
appealable.  No  appeal  wae.  however,  Bled  nntil 
October  let,  1B77,  on  which  date  Act  X  of  1877  came 
in  force.  Held  that  the  appeal  wai  inadmiuible, 
thne  being  no  proviaicm  in  Act  X  of  1S77  (or  ncban 
appeal,    b  trb  iutimb  o*  Jah  Ken 

[lC.l4.B^40a 

966.  Order  aetting   aside    «x- 

paite  daorao    Civil  Proetdnre  Code,  18S3, 1. 119. 


x-partt  judgment.  But  where  an  ex-parlt 
judgment  haa  been  Kt  aude  and  a  jadgment  after- 
ward* come  to  on  trial,  and  where  a  regular  appeal 


AFFEAIi— oonfinaed. 

11.  EK.PABTE  CASES— co«/i«Mi. 
ti  preferred,  the  Appellate  Conrt  may,  amonnt  the 
matters  urged  in  appettl,  take- into  couldention  the 
regularity  of  the  ^oceedingi  of  the  Court  below 
in  making  an  order  nnder  Act  Till  of  lSi9,  «.  119. 
LnoKHCB  HOHBB  DoasEB  v.  Beoobitn  MoHnn  Bdsb 
[38  W.  E..  147 

396. Order  retttsing  to  set  aside 

«x-parte  decree— Cici'i  Proeedttre  Code,  1877, 
t.  088,-1X0  appeal  liee  under  Act  X  of  1B77  from  an 
older  made  nnder  that  Act  rejecting  au  application 
for  an  order  letting  uide  a  decree  made  ex-pari» 
againat  a  defeudant.  Ovlab  Sihob  e.  Lacsvan 
Dab L  Ik  B.,  1  AIL,  748 


887. 


-  Citiil      Proce- 


Code,  t.  B34. — Au  appeal  liet  from  a  .  . 
made  under  a  6U  of  the  Civil  Procednre  Code  of 
1877,  refuting  to  eet  aidde    an    ex-parfe    decree. 

LUOKJOSAS  VlTSAUlAS  t.  EbBAHIX  OOSKAIT 

[I  I-  a.,  S  Bom.,  644 

888.  B«ftiBal  tore-hear  appeal— 

CivU  Procedure  Code,  1877,  n.  660,  684,  588— 
Heariiy  of  appeal  »x-}iarte.—Aii.  apptal  wu  heard 
ex'purie  in  the  abeence  of  the  reepondent  (defendant), 
and  jnd^eut  waa  given  against  htm.  He  applied  to 
the  Appellate  Court  to  re*hear  the  appeal,  and  the 
A  ppellate  Court  refnaed  to  re-bear  iL  He  then  ap- 
pealed, not  from  tbe  order  refuaing  to  re-hear  the 
appeal,  but  from  the  decree  of  the  Appellate  Conrt. 
Bald  that  he  wai  not  debarred,  by  reaaon  that  he  had 
not  appealed  from  tbe  order  refusing  to  re-hear  tbe 
appei^,  from  appealing  from  the  decree  of  the 
App^te  Court.    Baiuas  p.  Ba»  Nath 

[L  I..  B.,  a  AIL,  687 


leal  liea  from  an  ex-parte  order  directing  attachment 
a  eiecntioo  of  a  decree.    ZAmunAB   or   Sitaimbi 

I.    AliWAB    ATYAyoAB.      SAXGU   VlBAFAHDlA   CHIH- 

IIAB  d.  Alwab  Aeiavoab 

[L  Ii.  B.,  8  UAd,  48 

800.' 


not  appearing- 
f.  640.— Vnier  i.  540  of  the  Civil  Procednre  Code, 
an  appeal  lie*  from  decree*  pa>«ed  ex-parte.  If  a 
defen^nt  appear*  at  the  first  hearing  and  file*  a 
written  atatemant,  be  abonld  not  be  placed  ex-parte. 

AVAVIHABAIU  PArTTBB  c,  MaDBAVA  FaKIKIB 

[L  Ii.  R,  3  scad.,  BS4 

See  LnoiHiDl*  Titbaadab  v,  Bbbabik  Oobkak 

[L  Ll  B.,  S  Bom.,  644 

and  ElX-PABTB  HODAUTHA 

[LI..B.,SlIad.,7B 


SOL- 


-  Civil  Procedure 


Code,  1877,  tt.  108,  SJO.Seld  by  Stuabt,  C.J., 
and  Stbaisht  and  Ttbbbl£,  JJ.  (OLsriELD  and 
Brovhitbbt,  J  J.,  disaeiiting),  that  a  defendant 
againat  whom  a  decree  haa  been  passed  ex-parle, 
and  who  bai  not  adopted  the  remedy  provided  by 
a  108  of  the  Gn'A  Procedure  Code,  cannot  appeal 


iizoabyGoo(^Ie 


nlOEST  OP  CASEa. 


APPEAL  -cottinMd. 

H.  EX-PAETE  CASES-coo/.wwi. 
from  inch  decree  under  the   genml    pToiiiloni  of 
a.  MO.     Lal  SuroK  c  Kithjah 

(1.  Il  B.,  4  AIL,  887 

808.  Application  to 

it/end  refuted — Ex-parle  decree  againel  defat- 
danlt — Right  of  defendatUt  to  appeal  viitkotit  taking 
itept  to  (ri  aiide  the  decree— Civil  Procedure  Code 
fAet  X  of  i877J,  ,e.  101,   108.— DetoidanU  who 

Kt  ia  no  appearoDce  at  the  otiRinil  hearing,  and  who 
re  Bubtcqnentl;  been  refuiod  leave  to  appear  and 
defend,  are  at  liberty,  where  an  "ex-parle"  decree  hai 
1>een  paned  agaiiut  them,  to  appeal  to  a  higher  Court 
iritbont  preTiouiIy  taking  any  itepi  to  hare  the  st- 
parte  decree  «rt  aside  under  a  108  of  Act  X  of  1877. 
ABHBDnnBHIIjSA  V.  Lbhabbauz 

[L  I..  B.,  8  Oale..  873 

10  a  L.  B.,  soa 

808. Civil  Pro- 
cedure Code,  I.  108 — Decree  agaiiut  defendaMl 
Mider  I.  ISS—"  Ex-parie  "  decree. — A  defendant 
fuljng  to  comply  with  an  order  to  anewer  intern^- 
toricfc  the  Court,  under  s.  136  of  the  Civil  Pf.jcedoro 
Cud^  struck  out  hii  defence,  and  praceeding  ex- 
parle  passed  a  decree  ag^it  him.  Seld  that  the 
decree  could  not  be  treated,  la  respect  of  the  remedy 
b7  appeal,  ai  an  ex-parte  decree,  and  therefore,  undn' 
the  ruling  in  Lat  Singh  v.  f  uitr'aa,  /.  L.  B.,  4  All., 
3S7,  a  not  appealable,  but  that  an  appeal  wonld  lie 
from  the  decree.    CaUKIH  iiUi  v.  CBAimtii  Lal 

[L  L.  B.,  7  AIL,  109 


304.- 


"  Appears 


^  dtfendanl  under  Civil  Procedure  Code,  „  ... 
Citil  Procedure  Code,  ei.  64,  100,  108,  J57.— The 
first  hearing  of  a  miit  wa«  fixed  for  the  12th  Decem- 
ber lt83,  on  which  day  the  defendant  did  not  appear, 
and  the  case  was  adjourned  tu  the  18th  December, 
and,  aa  the  defendant  ^d  nut  then  appear,  a  decree 
was  passed  in  faronr  of  the  plaintiff.  A  vakalat- 
nama  bad  been  previimaly  filed  on  the  defendant'! 
part,  and  be  had  alio  objected  to  an  application  filed 
by  the  plaintiff  for  attarbment  of  the  defendant'! 
property  before  judgment.  Seld  that  thete  acts  on 
the  def endanf  >  part  did  not  constitute  an  "  appear- 
ance" by  bim  within  the  meaning  of  s.  100  of  the 
CItU  Procedure  Code,  which  rcfened  to  an  appear^ 
ance  in  answer  to  a  lummona  to  appear  and  answer 
the  claim  on  a  day  specified,  issued  under  i.  6t ;  that 
the  decree  was  th^efore  ex-parle  within  the  mean- 
ing of  sa.  100  and  108,  and  an  appeal  conarquently 
lay  to  tbo  Ei^h  Court  under  «.  683,  cl.  (fl),  from 
an  order  rejecting  an  applicatioa  to  set  the  decree 
wide-  Zain-al-abdia  Shan  T.  Ahmad  Rata  Khan, 
J. L.  U.,a  All.,67  :  L.R.,5I.  X,  835, diBtinguiihed. 
The  Adminittrator-Oeneral  of  Bengal  v.  Dyaram 
DaU,  6  B.  L.  S:  688,  Bhimaeharga  v. 
Fakirappa,  4  Ban.,  206,  and  Bilee  Saloo  v. 
Atmaro,  7  W.  B.,  81,  referred  to.  Per  Makkood, 
J. — That  tbe  Court  on  the  ISth  December  seemed  to 
have  acted  under  a.  167  of  the  Civil  Procedure  Code, 
and,  chooriug  the  first  of  the  alternative  conties 
allowed  by  that  secUon,  acted  under  Chapter  TU  of 
the  C»de,  and  passed  an  u-parte  decree  aud«r  the 


APPEAL —oaafiwMci;. 

11.  BX'PAETE  CkSSSi—eotUinued. 


806.' 


-  Order   Betting   aside   ex- 


parte  decree— Ctoi7  Procedure  Coda  fJSSSJ,  t 
108  and  157.— tlo  appeal  will  lie  from  an  order 
made  under  s.  157  read  with  «.  108  of  the  Code  of 
Ciiil  Frocodore  setting  aside  a  decree  pused  ex- 
parte  in  default  of  appearance  of  the  defendant  on  & 
day  to  which  tbe  hearing  of  the  suit  had  been 
adjourned.  Jonardan  Dobei/  y.  Ratndhone  Singh, 
I.  L.  B.,  33  CaU.,  733,  referred  tD.  Bhaqwah  Dai 
cHiBA     .  19  All,  860 

808. Civil  Procedure 

Code,  It.  100,  101, 108,  Siff— Appeal  from  ex-parle 
decree.— X  defendant  against  whom  a  decree  has  been 
passed  ex-parle,  and  who  has  not  adopted  the 
procednre  provided  by  a.  108  of  tbe  Code  of  Civil 
Procedure,  can  appeal  from  such  decree  under  the 
general  provisions  of  s.  640.  Lal  Singh  v.  Kunjan, 
I.  L.  &.,  4  All.,  837,  dissented  from.  Kakdppav 
0.  Aytaieobai    .  1.  L.  S.,  9  Had.,  446 

807. ' Civil  Procedure 

Code  flSaaj,  M.  108,  B40—neere»  patted  em- 
parle  through  non-attendance  of  dejendantt— Order 
on  appeal  for  re-trial  de  »oiw  ou  ground  that 
defendaatt  had  intt^icient  opportuttitg  for  being 
heard — Juritdiclion  of  Subordinate  Judge, — 
Ihe  defendants  in  a  suit  for  poawaaion  of  property 
and  an  injunction  filed  written  statements,  bat  failed 
to  appear,  either  in  person  or  by  pleader,  when  the 
suit  came  on  fur  hearing  in  the  District  Uunsif'g 
Court.  Evidence  adduced  by  tbe  plaintifl  was  taken 
and  a  decree  passed  in  plamtitTg  favour  as  prayed. 
Some  of  the  defendants  applied  to  the  Diatrict 
Hunnf  fi^  an  order  to  >et  aside  the  ex-parie  decree, 
which  applicati-in  waa  refused  ;  and  the  defendant! 
then  appuled  against  the  original  ex-parli   decree. 


tbe  ground  that  the  defendant!  had  not  bad  a  proper 
opportouity  for  being  beard.  Seld  that  it  waa  not 
competent  for  tbe  Subordinate  Judge  to  pass  ancb  an 
order ;  that  be  could  only  deal  with  the  case  on  the 
materials  on  the  record ;  and  that  the  decree  -of  tbe 
District  Mansif  must  be  reitored.  CACeaABlL  v. 
SuDBie     .  L  L.  S.,  83  Mad^  980 

808. Order  agalnat  reopondent 

not  Bp)7«arlBg — Civil  Procedure  Code,  n.  103, 
108,  B40,  BBO,  Slf4—Con4triielion  of  Statute— Gene- 
ral  Kordi.-Held  by  the  Full  Bench  {SrbAiasT, 
Off'g.  CJ.,  and  TlBSBLL,  J.,  cipresaing  no  ofdnion) 
that  a  reipondent  in  whose  absence  the  appeal  has 
been  heard  ex-parte,  and  against  whom  judgment 
ba!  been  given,  may  prefer  a  second  appnl  from 
the  decree,  under  tbe  provinons  of  s.  684  of  the 
Civil  Procedure  Code,  and  his  remedy  i!  not  limited 
to  an  application  under  s.  660  to  the  Court  irhioh 
passed  the  decree  io  re-hear  the  appeal.  Rait^at 
V.  Baynath,  I.  L.  S.,  3  All.,  667,  ai^iroved.  Per 
Ou>FiBU>,  J.— There  is  a  distinction  btiweai  the  case 
of  a  defendant  in  a  Court  of  first  init«nGe  and  that  ol 
a  respondent  ia  an  Appellate  Court  not  appearing, 


iizoabyGoo(^Ie 


(     !T3     ) 


DIOKST  OF  CASES. 


KPFBAh—ctmliiuud. 

11.  BX-PABTE  CASES— MtettiSed. 
with  reference  to  n.  lOS  knd  560  of  the  Code. 
Lai  Sitiffi  V.  Ktiya*,  I.  L.  E.,  4  AIL,  387,  and 
Samthtt  BacAoKt  v.  BalJcithna  Ababltol,  S  Bom., 
A.  C,  J6I,  referred  to.  Per  MiHMooD,  J.— The  dig. 
tinctioii  is  onB  of  detiil  merely  sud  not  of  principlp. 
I.al  Singh  v.  En^ian  dinented  from.  Zain-id- 
ahdin  KhanY.AAmad  Ba^aKia»,  I.  h.  S.,  2  AIL, 
€7 :  L.  B.,  a  I.  A.,  S38,  JaaailiHHHtta  v.  Lulftm- 
■two,  I.  L.  B;  7  All.,  606,  AjhrHfmnitia  v. 
Zaiartaux,  I.Z.  B., B Cal!!.,Sffa, Lmltmidat  Vithoh 
da*  T.  Ebrakim  Oorma*,  I.  L.  B.,  3  Sow.,  644, 
AnaiUkarama  v.  Hadkava  Panitar,  I.  L.  B.,  3 
Mad..  364,  and  Modalaiha't  oaie,  I.  L.  B.,  3  Mad., 
75,  referred  to.  Also  ^er  Habmoos,  J,— Where  two 
proeednrea  or  two  remedio  are  provided  bj  atatnt^ 
one  of  them  lauit  not  be  taken  aa  operating  in  dero- 
gation of  the  otho-.  AjnsHu  Pbasah  e.  BAi.in7> 
Kum  ....  I.  lb  B.,  8  AIL,  864 
809.  OwiM 

Sx-parlt  order. 

appeal  ii  inbiect  to  reooniideratioa  on  the  hearing 

of  the  appeal.    Mo8Ki,Du.ah  e.  Ahkedullab 

[I.  L.  IL,  IS  Calo.,  78 


SIO.  - 


-  Order   aettlng    aside    ex- 


put*  decree— Cieif  Froeedun  Coda  (AH  XIV 
of  leSS),  H.  im,  BBS-NoliJUafioa  in  GaoHi.— 
There  ia  no  appeal  from  an  order  utting  aside  an 
ex-parie  decree.  Sbaha  Sabb  v.  HrBBTTNB  NABim 
SiNOB   .  .   X  It.  B.,  le  Cole,  438 

12.  BXKCOTIOK  OP  DECEEE. 


(a)  QUBf.r 


SIL- 


'  Order    refoslng    applloa- 


tion  to  execute  Joint  deoree — Civil  Braced*.  _ 
Code,  1859,  :  S07.—'So  appeal  lay  fram  an  order  of 
a  lower  Court  refniing  an  application  by  one  decree- 
Iwlder  nnder  «.  207,  Act  VIII  of  1S69,  to  execute 
the  whole  of  a  joint  decree  to  the  eiecntion  of  hii 
coMlecree-holder.  QoOBoo  Dass  Boi  c.  Bak  ifun- 
owBaDoBsii  .  .  17W.B.,  136 
Odhota  PntsKAS  c.  IfOHASBo  Tmn  Bsan- 
DABBB 17  W,  K.,  416 


holders— Cin7  Procedure  Code    ( 


231 


of  the  Code 

one  relating  to  the  execution  of  a  decree  witMn  the 
meaniiv  of  ■.  2U.  Qoorco  Date  Boy  r.  Earn  Bun- 
gi%ee  Battia.l?  W.  B.,13e,»aA  OdAoya  Ptrthadv. 
Makadeo  D*U  Bkandaree,  17  W.  S.,  415,  digtin- 
gniihed.    Laxbevi  Avuah  v.  Pokkabba  HmoN 

[L  I..  B.,  17  Mad.,  894 


sia.  - 


-  Order  reftulng  to   allow 


APPEAL— eoBi-nwrf. 

18.  EXECUTION  OF  DECEEE— tiwdaneif, 

fo  allow  ODB  of  leveral  joiat  decree-holden  to  eiecnt4< 


814.  - 


-  Adjustment      of 


than  Uiree  years  old- 
Co^*,  1SS2,  It.  257,  358— fie/erenw  to  Sigh  Court 
Mnder  i.  617  qf  a  gveitioH  arifing  under  Hm 
taetioiu.— On  the  22ad  March  IStJS,  the  appli- 
cant {resented  an  application  to  a  SnbordiQate 
Judge,  praying  that  the  adjnrtment  of  certaia 
decrees,  dated  the  20th  March  1867  and  11th  July 
IS71,  might  be  certified,  and  a  sanction  granted  to 
a  aankhat,  dated  18th  March  18£0,  pasKd  to  him 
by  the  defendant  in  aatisfaction  of  the  said  decree* 
and  in  substitution  of  two  bonds  dated  February 
167S.  The  Snbordinate  Judge,  heitig  of  opinion 
that  the  application  could  not  bo  granted,  inasmuch 
■B  the  execution  of  the  decrees  was  then  barred 
by  limitation,  referred  the  case  to  the  High  Coort 
under  a.  617  of  the  Citil  Procedure  Code  (Act  XIV 
of  1882).  Seld  that  the  question  could  not  he 
referred  under  «.  617  of  the  Civil  Procedure  Code 
(Act  SIV  of  1SB2),  aa  the  order  applied  for  to  the 
Subordinate  Judge  was  appealable  nndcr  g.  2  of  the 
Code.  The  qnestion  raised  by  the  application  related 
to  the  satisfactirin  of  the  decree  within  the  meaning 
of  1.  244  of  the  Code.  Eahqji  «.  Bhani  Habjitah 
[I.  L.  B.,  U  Bom.,  67 


816.  - 


-  Order  In  matter  specially 


provided  for— Act  XXIII  of  11    _ 

Procedure  Code,  1SB9,  w.  249,  864.—%.  11  of 
Act  XXm  of  1861  did  net  allow  an  appeal  in  mat- 
ters already  ipccificallj  provided  for  in  the  different 
sections  of  the  Procedure  Code   {e.g.,   as.   243  and 

S64).      QBSKJAnniD  OOPADKTA  0.   BUITIB   Sakan 

ODPA]>aiA  .    8  W.  a,  136 

818.  Order  oonflrmlng  report  ot 

Commissi  oner  of   Aoconnts— ^cj   XXIII  of 

1861,  #.  Jl.-S.  11  of  Act  XXIII  of  1881  murt  be 
read  as  an  amendment  to  the  Civil  Pmcedure  Code 
(Act'VIII  of  18fiB).  That  section  is  in  terms  oob- 
fined  to  questions  arising  in  the  execution  of  decrees, 
which  expreaiion,  as  used  in  the  aaid  Code,  means 
the  enforcement  of  the  decree  on  the  application  of 
one  or  other  of  the  parties  to  it.  Seld  that  an  order 
of  a  Judge  omSrming  the  report  of  the  Commissioner 
for  taling  accounts,  by  which  he  refused  to  require 
the  defendants  to  give  inspection  of  certain  books, 
was  not  an  order  within  the  contemplation  of  that 
section,  and  waa,  therefore,  not  appealable.    Bci- 

TOUJl  BUBJOBJI  V.  KEBBomi  NaIE 

[L  l*.  B.,  8  Bom.,  987 


817. 


-  Dispute  among  heirs  of 
deceased  deoree-holder- ..let  XXIII  of  186l, 
s.  i;.— According  to  s.  11,  Act  XXIII  of  1861,  no 
appeal  lay  in  a  case  of  private  dispute  among  the 
heits  of  a  deceased  decree-holder  as  to  their  re- 
spective rights.  Eajchdkszb  Rot  Ceowbhbt  v. 
Gribhcsdhsbb  Boi'  .    6  V.  B,,  UIb.,  4S 

SIS. Order  under  B.  848,  Oivll 

Prooedore  Code,  ISW—Act  ZZIII  of  1861, 


lizcdbyGoOt^Ic 
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DIGEST  OP  CASES. 


AFPEAIl~<^o■■ftlMMd. 

12.  BXECUTION  OF  DECREE— aoXViMMif. 
••  It.—S.  11,  Act  XXIII  o£  1861,  did  not  titer  or 
Modify  the  effect  of  a.  246,  Act  VIII  of  ISSQ,  bo 
M  to  give  ui  appotl  from  ordera  pMied  tinder  the 


nnder  «.'ll  of  Act  XXIII  ot  1861,  la  appesl  Uy  from 
the  ordei  of  a  lower  Appellate  Court  rejecting  an  ap- 
peal in  an  execution  case  aa  preiented  out  ot  time. 

QOPEBima  fioT  E.  QOFEIHATB  CKATIBHJI 

[6  W.  B.,  Hia.,  lOe 

830. Act  XXIII  qf 

18ei,  I.  ij.— The  Huniif,  on  the  apptintion  of  a 
jadgmant-debtor,  let  aiide  a  ule  held  ia  execution  of 
a  decree  paned  agaioit  him  on  the  gronod  that  the 
decree  was  barred  by  lapse  of  time.  The  judgment- 
creditor  appealed  to  the  Judge,  who  rejected  the 
appeal  on  the  ground  that  no  appeal  was  allowed 
from  such  an  order.  Held,  in  apecial  appeal,  that, 
under  a  11  of  Act  XXIII  of  1861,  an  appeal  lay 
tmai  the  order  of  the  Uuniif.  Dhaic  Bibbh  c. 
TTiB""""  &iX 

[S  B.  I-  S.,  Ap.,  U :  U  W.  B.,  4 


8U.  ■ Order  pMned  on  appUoa- 

tion  fbr  discharge  from  nrrest  in  exeontloii 
of  deOTM— ^rt  XXIII  of  1861,  ,.  11— Civil 
Procedurt  Code,  1859,  t:  373,  383,  866^Seld  that 
the  procedure,  on  an  application  for  hii  discharge 
under  s.  273  of  Act  VIII  of  1859,  by  a  per»on 
arrested  in  eiecntioD  of  a  decree  for  money,  was  mch 
a  question  as  came  within  the  words  introduced  by 
a.  11  of  Act  XXni  of  1861,  in  addition  to  the 
original  proviiiioD  in  Act  VIII  of  18G9,  *.  383  i  and 
the  order  passed  thereon  by  the  Court  executing 
the  decree  was  subject  to  app«tl,  notwithstanding  that 
orden  as  to  impriflonment  in  execution  of  a  decree 
were  excepted  &om  the  operation  of  a.  366  of  Act 
Till  of  18£9,  as  this  exception,  there  being  no 
afflnnative  prohibition,  was  remoied  by  the  proTiston 
ot  ss.  8  and  11  of  Act  XXIII  of  1S6I,  which  Act, 
as  directed  by  s.  44  thereof,  waa  to  be  read  as  part 
of  Act  VTII  of  1859.  Ybitantkat  Axxubao 
Jixa  o.  iBiun.  An  Ehix 

[S  Bom.,  M,  2nd  lid..  B4 

82a.  Order  refbslng  reftmd  of 

pttroluwe-moneT— .let  XXIII  of  JS61,  i.  ll.~- 
A  sale  in  the  execution  of  a  decree  having  been 
cancelled,  the  anctiou-purchaier  applied  for  the 
refund  of  the  purchase-money,  which  the  Cauit 
execnting  the  decree  ordered,  aubject  to  the  dedac- 
tioD  ot  the  sale  fees.  The  auction-purchaser  then 
applied  for  the  return  ot  the  sum  dedacted.  The 
Court  passed  an  order  refusing  the  applicatioti,  which 
ordeg:  Uie  auction-purchaser  questioned  in  appeal. 
Etld  that  an  appeal  did  not  lie.  HtTssii  Besses 
«.  SuKJoo  PssBHAS     .  .     6  IT.  W.,  80e 

838. ■ — —  Order  on  appUoatloii  to 

oorrect  error  In  prooMdlng— ..Irt  XXIII  of 
1861,  :  li-^^ere  an  aptdicatian  was  made  to 
c«Rect  an  error  in  a  ptmm&uk  ia  wbkli  intcreat 


AFPKA.L— coNft'iiaaf. 

12.  EXECUTION  Of  DECBEE— mhJi'mia;. 
was  calculated,  the  order  passed  on  the  application 


824.- 


-  Ord«r  as  to  nan  doe  on 


mortgage  aOCOOntB— I7a^ni(4iiary  noHgagt— 
Suit  by  mortgagor  for  pottenio».~lTi  a  suit  by  a 
mortgagor  against  a  mortgagee  to  recover  lands  in 
the  poueedon  of  the  latter  under  a  uantmctuary 
morttiafe,  the  only  queation  in  isac  is  whtiher  the 
plaintiff  ia  entitled  to  enter ;  and  no  appeal  lies  from 
the  finding  of  the  Judge  that  a  spedflc  aum  is  still 
dne,  it  being  open  to  the  parties  to  dispute  that 
deciaioQ  by  a  separate  suit,  Hotbb  Sooksbbbe  c. 
iKpxuit  KowABEB  Karab.,  U2 


-  Order  allovring  mortgagor 


to  deposit  In.  Court  amoant  doe  after  date 

SxoA—Minitlerial  act— Civil  Froeedura  Cade, 
u.  S44.  5H8.--&.  244  of  the  Cinl  Procedure  Coda 
contemplates  that  there  must  be  some  queation  in 
controversy  and  conflict  in  execution  which  has  been 
brought  to  a  final  determination  and  conclusion  so 
as  to  be  binding  upon  the  parties  to  the  proeeedingi, 
and  which  must  rdate  in  terms  to  the  execution,  dis- 
charge, or  satisfaction  of  the  decree.  A  judgment- 
debtor  under  a  decree  for  foreclosure  made  an  applica- 
tion to  the  Court  two  days  after  the  expiry  of  time 
prescribed  by  the  decree  for  payment  ot  the  amoant 
due  thereunder,  in  which  she  alleged  that,  by  resson 
of  the  two  previous  days  havmg  been  holidays,  she 
had  been  anable  to  pay  the  money  befro^  and  asked 
to  be  allowed  to  deposittheMme.  Upon  thiaapplica- 
tion  ths  Court  paved  the  following  order  :^"  Per- 
mission granted.  Applicant  may  deposit  the  money." 
The  money  was  deposited  accordingly.  Bald  that 
the  ordn  was  merely  a  ministerial  act,  and  nothing 
mors  than  a  direction  from  the  Judge  to  hia  subordi- 
nate official  to  recnve  the  money,  which,  as  it  did  not 
fall  within  either  a.  244  or  ■.  688  of  the  Cinl 
Procedure  Code,  was  not  appealable  i  and  that  the 
proper  remedy  ot  the  decree-holder,  assuming  the 
deposit  to  have  not  been  made  in  time,  was  to  apply 
for  an  order  absolute  for  toreclosure,  which  ot^r 
wouldbesnbjectto  any  steps  the  parties  affected  by  it 
might  take  by  way  of  appeal  or  otherwise.     HuiAE 

Bit  t.  PiBiHi  SissH         .    L  Ii.  B.,  9  AIL,  600 


326. 


-  Order  r^eoting  appeal  in 
execution  ease— .Jr(  XXIII  of  1861,  ..  11— 

t^MCttion  whetker  dttvet  it  barrtd  by  limitation, — 
The  question  whether  the  execution  of  a  decree  is 
haired  by  limitation  is  a  question  arising  between  tha 
parties  to  the  suit ;  and  an  appeal  lay  under  a  11 
of  Act  XXIII  of  1861  from  a  dedsion  on  such  ques- 
tion, whether  it  be  raised  by  the  Court  propria  motu 
or  by  the  partita.  Habi  ViHHitir  v.  Oofal  Bix 
Bawi        .        .        .        .    e  Bom.,  A.  C,  181 

827.  Order  in  case  tranBtsrred 


iizoabyGoo(^Ie 


(  aw  > 


DIGEST  OF  CASES. 


(    273    ) 


AFFEAIi— «oafin«<f. 

12.  EXECUTION  OF  DECBEE-c£Mi(,««rf. 
Deputy  Collector  h&d  been  trsniferwd  to  the  Civil 
Conit,  and  application  for  eiecntion  wai  nude  while 
Bengil  Act  III  of  1870  wu  in  tone^Beld  that 
the  eiecntion  proceediagi  were  aubject  to  tbe  pra- 
TiaSoDi  of  tbe  Civil  Procedure  Code,  and  an  ordor 
psMcd  tberein  waj  appealable  ander  Act  XXIII  of 
IB61,   I.  11.     CaCDII    BlVOB  V.    PBABBEaomnsBA 

[SO  W.  B.,  le 

8S8>   An  ord«  paaeed 

bjaConrtto  which  a  decree  hai  been  tranif en^  for 
eieention  ia  not  open  to  appeal,  nnleia  flie  order  baa 
becm  made  In  tb«  conrae  of  tbe  actnal  eiecntitm  of 
the  tnuiiferred  decree.  Quart — Whether,  where  a 
decree  haj  been  tnogfeireil  to  the   Hnnaif*  Court 


Ih  the  lUTnB  or  iei  rmnoii  op  Bdiut  Dab 

[IS  B.  L.  B»  Ap.,  87 

Soomn  Dam  v.  Bhoobus  Ltcn 

[SI  W.  B.,  893 

Stt  tbi*  caae  at  a  former  itage  in  which  the  qnea- 
tion  vaa  ruaed.    SeoKUT  Dasb  v.  Bboobuh  T.iit.l 
[SO  W.  IL,  478 

829. A  decree  trara- 

mitted  to  a  Conrt  for  execution  Ei  to  be  regarded 
•a  ■  decree  of  that  Conrt  far  tbe  pnrpoM  of  eiecn* 
Uoo,  and  an  appeal  therefore  liea  against  tbe  order  of 
•  IMitrict  Jndee  paaaed  in  eiecntion  of  a  decree 
traumitted  to  nia  Conrt  twm  a  Small  Caaae  Court. 
MoBABVCK  Axi  t>.  Socim  BVMQA  Chabbi 

[8  TS.  w.,  les 

880.  Order  a8  to  Ibbus  of  oerti- 

SOAtB—Ael  XXIII  of  1861,  I.  U—Citil  Froct- 
dur*  Code,  1859,  >.  S8£.— AU  orden  paiaed  b;  a 
Conrt  between  partie*  to  the  deoree  and  relating  to 
Uie  eiecotlon  of  decree  are.  nnleaa  thej  are  epecially 
bantd,  appealable.    There  ta  no  ipecial  prohibition 


881.  Order  i-qjeottiic  sppUofr- 

tlon  U  to  mode  of  osle  of  property— Cidi7 

troceiw*  Code,  1877,  t:  344,  BSB—f^utttion 
rtlativt  lo  tit  txeeation  of  dtcrte.—k  judgment- 
debtor  baring  applied,  nnder  a.  384  of  Act  X  of  1S77, 
that  certain  property  attached  in  execution  of  a 
decree  againit  Mm  ihoitld  be  sold  in  loccenive  S-pie 
aharei,  on  Uie  onniDd  Uiat  tlM  amonnt  dne  nnder  the 
drcuM  WM  only  89,001^  and  that  on  a  former  occa- 
(iOD  a  dmilaf  dkare  of  the  Mine  property  had  beai  sold 
for  BB,000,theJqdgerefnaedtheapp1icatun].  Meld 
that  tbe  qnestioo  betwarai  the  partica  waa  one  relating 
to  tbe  execution  of  a  decree ;  and  accordingly  that, 
altkcngh  no  appeal  was  given  by  the  Act  againit  an 
orda'  nnder  a.  284.  there  was  an  appral  nnder 
i.  fi8S  (;).  CxAimEABi  BiTAL  PaasHAs  Sinas 
c,  Jxtnux  SnrsH  .     4  O.  Ik  B.,  27 

S8S.  ■ —  Order  as  to  meaiie  profit! 

■nbaeQUant  to  decrm,  and  m  to  costs  of 


AT'B'EAlt—eontitHUd. 

12.  EXECUTION  OP  DECREE— coadtwei?. 
exeoutioii— Ctvi2  Procedurt  Code,  1577,  t.  S44.^ 
There  is  no  appeal  againtt  au  order  made  under  g.  241 
of  the  Code  of  Civil  Procedure  (X  of  1877),  deter- 
mining the  queatioDi  between  the  partiee  to  a  anit  aa 
to  the  amount  of  mesne  profits  recovered  by  the 
plaintiff  sabseqnently  to  the  decree  and  aa  bi  the 
amonnt  payable  on  account  of  the  coats  of  the 
execution  of  tbat  decree.  DalfathbhAI  Bbaqd- 
BHAi  e.  AxABBAjra  Khxhabai 

[L  L.  B.,  a  Bom.,  668 

88S.  Order  disallowing  objeo- 

tlon  to  Bttachment— CtDi7  Procedure  Code,  JS77, 
w.  944  fe),  281—Execalion  of  deene— Decree 
agaiiut  firm — Allaeknent  ijf  prapert;/  at  properig 
(^  ftmi--Claim  bg  partner  to  proptrig  ai  private 
properly. — The  holder  of  a  decree  against  a  Arm 
caused  certain  property  to  be  attached  in  execution 
of  the  decree  as  the  property  of  the  Arm.  One  of  the 
partners  in  the  Arm  objected  to  the  attachment  on 
the  ground  tbat  such  property  was  not  tbe  property 
of  tbe  firm,  but  was  bia  privaie  property.  The  Court 
disallowed  the  objection,  whrrenpon  snch  fiartner 
appealed  from  the  order  disallowing  the  objection. 
Held  that  snch  order  wa«  not  one  nnder  a.  844 
{c)  of  Act  X  of  1877,  bnt  under  a.  281,  and  waa 
therefore  not  appealable.  Akiitl  Babhah  v. 
HroAXHAS  Yak  .  I.  L.  B.,  4  All.,  180 

8S4.  - 


-  Order  of  securitgr  In  exe- 
cution—Cicii  Froeedurt  Code  (Act  X  of  isrr) 
et.  a.  aid,  el.  (c),  tt.  646,  SaS—Securils  for  riitilM- 
tion  qf  properlg. — Where  an  order,  requiring  the 
decree-bolder  to  give  security  within  three  days,  i* 
made,  nnder  a.  546  of  the  Code  of  Civil  Procedure, 
by  the  Judge  of  the  Conrt  in  which  the  decree  waa 
paaed  and  in  which  the  execnticai  ia  peodjng,  anch 
order  ia  appetdable  aa  a  decree  under  the  provisiona 
of  the  Code  of  Civil  Procedure,  a.   2,  and   a.   244, 

Cl,  (c).     LTtOHAKIFDT  SiHQHe.  SiTA  NaTH  DOSa 

[L  I..  B.,  8  Calo..  477 :  10  C.I..  B.,  B17 

88B.  Order  fbr  attaobment  and 

sale  of  property- CieiZ  Frocedttre  Code  (Act  X 
<^  lfS!7),  «.  344  and  588,  clt.  fi)  and  (rJ.—Jm 
order  for  attachment  and  sale  of  property  in  execu- 
tion of  a  decree  is  an  order  "  of  tbe  same  nature  with" 
an  Older  made  in  the  courie  of  a  suit  for  attachnient 
of  tbe  debtor's  property.  The  latter  order  is  appeal- 
able under  s.  B88,  cl.  (r),  of  the  Code  of  Civil 
Procedure.  It  follows  that  an  order  for  attachment 
and  sale  in  eiecntion  of  a  decree  is  [according  to  the 
reqmrement  of  «.  G8S,  cl.  (0]  "of  tbe  same  nature 
with  appealable  orders  made  in  the  course  of  a  suit ;" 
and   therefore  ia    appei^ble    nnda    that   section. 

POLOKDSABI  BAI  v.  BADHA  PEBBAS  SlHOH 

[L  L.  B.,  8  Calo.,  28 
li.  B^  8  L  A.,  166 

Reversing  the  decision   of  the    High   Court  ia 
PoLOEDHARi  Rot  e.  Badsa  Pebsas  SiitGH 

[L  I*  B.,  6  Cale.,  60  :  4  C.  L.  B.,  348 
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12.  EXECUTION  OF  DECREE— eenlinmed. 

886. Claim  by  lagal  representii- 

tive  to  property  as  bis  own  Independently 
otAecea&tdjadgiaent-dehtOT— Separate  mil — 
Jut tertii— Civil  Frocednre  Code,  tt.  i34,  344,378 
and  283.—Beld  by  the  Full  Bench  (TybbbLL,  J., 
diwentiug)  :  where  a,  judgment-debtor  die*  after  the 
paaiing  of  the  dMxec,  uid  hi»  legal  repmoiUtiTea 
■re  brought  on  the  record  in  execnUao  proceedingg  to 
repreBent  him  in  respect  of  the  decree,  qnectJona 
which  they  raise  ai  to  property  which  they  say  does 
not  belong  to  his  siseta  in  their  handa,  aud  as  such 
is  not  capable  of  being  Ulcen  in  eiecntiou,  are  quea- 
Uoni  which  under  s.  244  (c)  of  the  Civil  Procedure 
Code  must  be  determined  in  the  execution  department, 
and  not  by  separate  mit.  There  jt  no  distinction  in 
thii  respect  between  the  poutions  of  legal  repreaen- 
tatirea  added  to  the  sait  before,  and  those  added 
after,  the  decree.  Under  the  Uit  paragraph  of  a.  284, 
the  Court  executing  the  decree  ma;  try  and  deter- 
mine the  qaeatjon  whether  property  in  the  legal  re- 
presraitatiTe'i  haada  formed  put  of  the  deceased  jcdg- 
ment-debtor'B  estate,  and  find  thia  fact  for  the  par- 
pose  of  bringing  the  property  to  sale  in  execution, 
and  giving  the  auction- purchaser  >  good  title  nnder 
the  salej  and  the  Conrt's  order  is  subject  to  appeal, 
butnotto  a  separate  snit  nndsr  s.  283.  8btb  Cbo^b 
Haj,  c.  DTBOi.  Dii  .        .   L  L.  B.,  IS  All.,  818 

837. Qnfistloiie  betwoen  ezeen- 

tlon-oredltor  and  persona  plaoed  on  the 
reoord  a«  representativa  of  deoaased  Judg- 
ment-debtor—C)oi7  FrocadKra  Code  (1B82J,  tt. 
244,  D78,  and  SS3.— Certain  decree-holden  obtained 
during  the  lifetime  of  their  jadgment-debtor  attach- 
ment of  crrtein  immoveable  property  as  belonging  to 
the  said  jodgment- debtor ;  but,  on  the  decree-boldera 
seeking  to  bring  the  property  to  sale,  one  iS  D  came 
forward  with  an  objection  that  the  property  wag  his, 
and  WIS  not  liable  to  sale  iu  eiei^tion  of  the  decree  in 
question.  Fending  the  decision  of  the  Court  on  thia 
objection,  the  decree-holders  applied  to  the  Conrt  to 
have  the  names  ot  S  D  and  the  widow  of  the  judg- 
ment-debtor (who  died  abont  the  time  the  previous 
objection  was  filed)  placed  on  the  record  aa  represen- 
tatives of  the  judgment- detitor.  8  D  filed  a  similar 
objection  to  this  appliration  also ;  but  lioth  objections, 
being  heard  together  on  the  6th  September  1893, 
were  dismissed,  and  S  B  was  placed  on  the  record  as 
representative  of  the  deceased  judgment-debtor.  On 
appeal  by  5  i)  against  "the  order  of  the  District 
Judge  of  Jaunpur  of  the  atb  September  1692,"  it 
was  held  that  the  order  making  S  H  x  party  to  the 
eitcntion  proceedings  as  representative  of  the  judg- 
ment-debtor rendered  any  order  as  to  bis  former 
objection  saperflnous,  and  that  order  was  appealable 
under  s.  241  of  the  Code  of  CivU  Procedure. 
Shawxab  Dat  Bdsb  v.  Habkak 

[I.  I..  B..  17  AU«  S4B 

8SB. ABBlgnment    of    decree — 

Uniiation— Civil  Frceedare  Code  (1883),  $t.  232, 
344,  540,  and  fiSS.— WBere  a  Court,  on  the  appli- 
cation  of  a  transferee   of  a  decree   for  ciecutjon, 

<)eddes  that  he  is  not  a  transf^ee  nnder  a.  232  of  the  : 


-eonliniuJ. 

Civil  Procedure  Code,  or  that,  although  he  is  a  trans- 
feree within  the  meanuig  of  that  section,  he  is  not  a 
representative  eta  party  to  the  sait,  or  that  by  reason 
of  limitation  he  is  not  entitled  to  obtain  execution  of 
the  decree,  it  has  determined  a  question  or  questions 
mentioned  or  referred  to  in  s.  244  of  the  Code,  and 
though  not  specified  in  s.  58B,  an  ^peal  lies  under 
s.  G40.  Pamanadat  Jiwaitdat  V.  Vallabji  Wallji. 
I.  L.  B..  11  Bom.,  506,  and  QuizaH  Lai  i.  Data 
Bam,  I.  L.  B.,  9  All.,  46,  approved.  Bam  Bakih  v. 
Panma  Lai,  I.  Z.  S.,  7  Ml.,  467,  considered.  Sala- 
dhar  Shaha  v.  Sarjfobind  Da*  Soibtrlo,  I.  L.  B.,  12 
Calc,  406,  San^tttiva  v.  Srinivata,  I.  L.  B.,  12 
Mad..  511,  Bama  v.  Jf%ppil  Sayar,  I.  i.  S.,  14 
Mad.,  478,  and  Vila^aii  Begam  r.  Itititar  B^am, 
W.  S.,All.  I'JSflS;,  JOe,refBrTedto.  HiDBiNtBAiB 
e.  Jai  EuHBN  D«S   .         .     L  Ii.  B.,  le  AIL,  488 

8Sft Qnestion    wbether    trans* 

fbree  of  decree  la  tbe  repreMntatlTe  of 
decrea-boldar— C<i>t'2  Proeedura  Code,  1883,  tt.  232. 
244— Decree.— Aa  order  of  a  Court  execntmg  a  decree 
determining  whether  an  alleged  transferee  from  a 
decree-holder  or  from  bis  legal  representative  is  or  is 
not  the  representative  of  the  decree-holder  within  tbe 
meaning  of  s.  241,  cl.  (c),  of  the  Code  of  Civil  Pi«- 
cednre,  is  an  order  under  that  section  and  therefore  a 
decree,  and  an  appeal  lies  from  such  order.  Dtoar 
B%ktk  Sircar  V.  Fatik  Jali,  I.  L.  B.,  36  Cale..  2B0. 
and  Badri  Ifarain  v.  Jai  Kititn  Dot,  1.  L.  B.,  IB 
All.,  4S8,  folbwed.  Oahoa  Dab  Sbas  c.  Takcb 
All  BoBABEi  .    I.  Ii.  R,  27  Cala,  670 


840. 


-  Order   refluing  to   allow 


representative  to  take  out  execution  until 
granted  certificate— C>oi2  Procedure  Code,  t.  244. 
— On  appeal  from  an  order  allowing  an  application 
by  the  legal  representative  of  a  deceased  decree- 
bolder  for  execution,  the  Appellate  Court,  holding 
that  the  applicant  must  obtain  a  certificate  under 
Act  XXTll  of  1860  before  he  could  take  out  exe- 
cut»an  of  the  decree,  nude  an  order  directing  ttiat 
execution  of  the  decree  slionld  be  stayed  until  the 
applicant  had  obtuned  such  certificate.  Beld  that 
such  order  fell  nnder  s.  244  of  tbe  Civil  Procedure 
Cod^  and  was  therefore  appealable.  Hon  LlLL  p. 
Hakdio    .  ,    1. 1-  B.,  6  AIL,  213 


S4L  - 


-  OrderBtaylngexeoutlonof 


deoree. — All  ordms  staying  execution  of  decrees, 
whether  passed  by  the  Conrt  which  passed  the  decree 
or  by  the  Court  to  which  it  is  sent  for  execution,  are 
"qnestions  arising  between  the  parties  to  the  sait  in 
which  the  decree  was  passed,   and  relating  ti    " 


irrespective  of  tbe  provisions  of  s.  GS8.  Sritto- 
tnohiny  Dottee  v.  Bama  Churn  Nag  Chowdry,  I.  L. 
S.,  7  Cole.,  738,  and  Luehmeepul  Singh  v.  Seela 
Nalh  Dott,  I.  L.  B.,  8  Cale.,  477,  followed.  The 
widest  meaning  should  be  attached  to  cl.  (c)  of 
a.  244  of  the  Civil  Procedure  Code,  ao  aa  to  enable  tbe 
Conrt  of  first  instance  and  tbe  Conrt  of  Appeal  to 
adjudicate  upon  all  kinds  of  qQestiona  ariung  between 
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18.  BXKCUTION  OF  DECBEl&—cont!nued. 
the  partiM  to  a  decree  uad  reUtins  to  its  ei«nitioQ. 


OXAZLDIB  V.  FlEIB  BaEEB 


L 1.  IL,  7  AIL.  78 


3H—Deerre.~Aa  order  under  8.  348  o(  the  Civil 
Procedure  Coda  itayiug  execation  of  a  decree  deter- 
mine* a  queition  relating  to  the  execution  of  the 
decree  within  the  meaniDg  of  a.  2M,  and  is  therefore 
a  decree  vitliia  the  meaning  of  a.  S  ;  an  appeal  there- 
fore lies  from  rach  order.  SteHi  c.  Ichchajioti: 
Ceowohsaik  .    I,  L.  B.,  18  Calo.,  Ill 

S48. Civil  Procediirt 

Cede,  1883,  n.  3  and  244~-Stas  of  exeeulion— 
Ammnt  of  tteurity  raquimi  in  gratUiitg  of  txecn- 
tio» .-  a  quertion  in  exemiion  and  order  Ihtreon 
appealable. — The  defendant  in  a  redemption  auit 
agvnrt  vhom  a  decree  had  been  pawed  appealed  ta 
the  High  Conit,  which  on  his  application  granted  the 
ofoal  itay  of  eiecotion  pending  the  appeal,  npoa 
■ecority  being  given  by  him.  The  Subordinate 
Jndge,  feeling  doabt  a<  to  whetber  the  actual  value 
of  the  property  or  the  value  stated  in  the  plaint 
■hould  be  regarded  in  fixing  the  eecnrity,  referred  the 
case  to  the  High  Contt.  Seld  that  the  question  ■■ 
to  the  amount  of  the  security  was  a  question  relating 
to  execution  aa  contemplated  by  >.  i4A  of  tbe  Code, 
and,  therefore,  an  order  determining  that  question 
would  be  appealable  nnder  a.  2  of  the  Code. 
laHWAXaiX  I.  CUTTDiaAMi  Hahabhai 

[L  li.  B,,  la  BonL,  80 
344.  ' 


eedurt  Code\  ,  .  _  .._ _. 

^actiutlls  *<«■  -itijtci  of  laU—Qtietlion  bettteeu 
jiidgmeni-deblor  and  aaciion-yiircSiHBr.^Land  wu 
■old  m  execution  of  a  decree  of  a  subordinate  Coart, 
and  a  ule-certiflcate  was  inued.  A  question  having 
■obsequently  arisen  ai  to  what  had  actually  been  the 
subject  of  the  nle,  the  anction-parcbaser  applied  to  tbe 
Court,  and  an  order  was  made  by  which  the  sale-cer- 
UAcate  woa  amended.  The  jndgnient-debtar  appailed 
to  the  District  Court  joining  the  decree-holder  and 
the  auction -purchaser  m  respondents.  The  appeal 
was  dismissed  on  the  grooDd  that  no  appeal  lay. 
Seld  that  tbe  questim  was  not  one  which  could  be 
determined  nnder  the  Civil  Procedure  Code,  s.  344, 
and  conseqaently  the  decision  of  the  lower  Appellate 
Court  was  right.    Uaucod  v.  Looks 

[L  L.  XL.  SO  load.,  487 
846, Order  stayliig  eale  In  exe- 
cution of  deoree— Ci'oi^  Procedure  Code,  1877, 
t.  244,  eh  (c).--l-a  execution  of  a  decree  on  a  mort- 

Sge-bond  executed  by  the  father  of  tbe  judgment- 
blors,  since  deceased,  which  decree  directed  that  the 
mortgage-lien  should  be  enforced— /fj(,  by  sale  of  tbe 
property  spccitlcallj  mortgaged ;  and  eecondli/,  if  the 
debt  renMuned  unsatinfiod,  by  the  sale  of  the  other 
property  in  the  posBCBUon  of  the  judgment-debtors, 
the  jndgment-cruditor  pn,ceeded  to  have  the  mort- 
gaged property  sold.  After  the  issae  of  the  sale- 
noUflcatioD,  and  three  days  prior  to  tbe  date  flied  for 
Ibe  Mle,  one  of  the  jndgmeut-debton  applied  to  bare 
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the  sale  stayed  on  tbe  ground  that  an  admin istratltHi 
■nit  was  pending  with  respect  to  the  property  of  hi> 
father,  the  mortgagor,  and  also  asked  that  a  receiver 
might  be  appointed  and  arrrangements  made  for  tho 
purpoae  of  paying  off  the  mor^agc-debt  and  saving 
the  property  from  being  sold.  On  this  applicaUoD 
the  Court  passed  an  order  staying  the  sale.  Seld 
that  such  order  was  appaJable,  being  a  question 
arising  between  tbo  parties  to  the  suit  ia  which  the 
decree  was  passed  and  relating  to  the  execution  o[ 
that  decree,  and  as  such  Coming  within  the  proviaion 
of  el.  (c),  B.  241,  Act  X  of  1677.  Gav^hirmal  v. 
Chejmal  Jodhnal,  11  Bom.,  151,  distingnisbed, 
KBisTouoHcrir  Dosgis  c.  Baua  Chubn  Nab 
CaowsBsr  .  .  .  X  I>.  B.,  7  Calc,  788 
[8  O.  L.  B,  844 

846. 


-  Order  dirtetinff 
applicalion  lo  itag  lalt  in  eaieution  prixeedingi  o» 
ground  of  tmder-caltiation^Seeree. — An  applica- 
tion was  made  by  certain  defendants,  against  whom  a 
decrea  had  been  passed,  for  an  order  that  a  sale  at  tbs 
instance  of  the  decree-holder,  in  execution  of  hia 
decree,  should  not  be  proceeded  with  on  the  ground 
that  in  the  sale-proclamation  the  valne  of  tbe  pro- 
perty had  been  underestimated.  The  Snbonfinate 
Judge  held  tbe  andervaluation  to  be  immitenal,  and 
dismissed  the  application,  whereupon  tbe  judgment- 
debtor  appealed  to  the  High  Court.  On  the  prt- 
timinary  objection  being  there  taken  that  no  appeal 
lay  from  the  order  of  dismisml, — Seld  that  an 
appeal  lay,  the  order  bavmg  been  made  with  re- 
ference to  a  question  which  related  to  the  aiecation, 
and  the  question  being  one  arising  between  tbe  parties 
to  the  suit  in  which  the  decree  was  passed  and  re- 
lating to  its  execution,  within  the  meaning  of  t.  214 
of  the  Code  of  Civil  Procedure.  Sitabaui  Naiokbk 
V.  Bahtabaiq  ^U^oebb    .  L  Ii.  B.,  23  Had.,  668 

847.  ' 


Order  refiuiag  poiitieiim  to  parehater  at  lala  t« 
eiCBcii^ioH.— An  order  passed  under  s.  818  of  the 
Civil  Procedure  Code  rejecting  an  application  by  a 
purchaaer  at  an  execution-sale  for  possession  ia  not 
appealable;  do  appeal  is  given  by  s.  688,  and  the 
order  cannot  be  said  to  be  one  under  s.  241  of  the 
Civil  Procedure  Code,  Inasmuch  oa  it  does  not  relate 
to  tbe  "  execution,  diacbarge,  or  satisfaction  of 
the  decree."  Ohtilam  Shabbir  t.  Diearka  Prasad,  I. 
Z.  a,,  IS  .,</;„  36,  approved  of  Mullia  v.  Appatami. 
I.  L.  S;  13  Mad.,  604,  disaeuted  from.    Bhikal  Das 

E-  Oabbsba  Kobb    .  .    1  O.  W.  JSr„  668 


S4a  - 


-  Order  directing  soooUDt  in 


adminlBtration-BUlt— Civt/  Proeedare  Code 
fAd  X  of  1877),  ,.  244.— An  order  ^rectmg  an 
account  is  not  an  order  in  tbe  nature  of  a  final  decree, 
nor  one  in  execution  of  decree,  and  is  unappealable) 
such  an  order  merely  direde  certain  prooeedings  t'j  be 
taken,  in  order  that  a  final  .decree  may  thereafter  be 
made.  Sxebnaib  Bot  r.  Badbabath  Mooeeugr 
[L  L.  B,,  9  Calc  773 
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84ft,   Cinit      Frocf 

dart  Code,  1882,  j.  293—QimtlioH  for  Comiexeetd- 
ing  decret — Defaulting  purchattr  aiuaering  far 
latt  hs  re-iale — Detcription  of  properly  atiale'aitd 
re-tale—Differeaoa  of—Begular  Muit.—An  Appeal 
will  lie  ap^aiDit  an  order  msde  andfr  a.  393  of  the 
Code  of  Civil  Procedare.  Srtt  Narai*  Mitter  T. 
MaMab  dmnd,  3  W.  S.,  3,  Soony  Bukeh  Singh  t. 
Srte  Kithen  Dait,  6  W.  £..,  Mil.,  126,  Joobrqj 
8ii^h  r.  aourBHkih,  7  W.  R.,  110,  BiiokhaMoyee 
doiedkrain  v.  Sonalun  Datt,  16  W.  S.,  14,  and 
Bam  Dial  y.  Ban  Dai,. I.  L.  £.,  1  Ml.,  181,  ta[. 
Uytrtd.  Bauitatb  Sisai  d.  Hohbep  Nabaut  Siksh 
[L  L.  B.,  16  Cftlo.,  686 

EiLi  EuHOBB  Dbb  Sabeax  s.  Qdbv  Pbuas 

[L  I^  B.,  96  Calo.,  08  :  9  C.  W.  XT.,  408 

BunvBAMuiE  Box  c.  Bam  Chaban  SiraA 

[S  C.  W.  XT.,  4U 

(t)  Paxtibs  to  StrtiB. 

860. Peraon  other  than  par^ 

to  mit—Ael  XXIII  of  1861,  *.  JJ.— No  me  bnt  t. 
party  to  >  salt  on  ftpp^  under  i.  11  of  Act  XXIII 
of  1861.  kgkinit  an  oi^er  paoed  in  mch  mit.    Caxh- 

HBBBB  c  BiKOH.     EX-?ABTB  BBOOKS   .      I  Hod.,  8 

Kalcb  Hobbict  v.  Dbbx  Au  ,        .  4  ST.  W.,  S 


SBL  - 


1/93,  306— Appeal  from  order  under  i.  393. — 
At  a  nle  id  execution  of  »  decree,  a  decree-bolder, 
wbo  had  obtained  leave  to  bid,  was  alleged  to  have 
made  a  bid  thcoagli  his  agent  of  {{90,000,  bnt  he 
shortly  ^emarda  repadiated  the  bid,  and  did  not 
pay  the  deposit.    The  propertj  ni  pnt  np  for  sale 

Xin  DO  tho  following  day  under  i.  306  of  the  Code 
Civil  Procedure,  and  was  in  dee  coime  knock  ed 
down  for  a  tmalltf  sum.  The  jndgment-debtor 
filed  a  petition  nnder  a.  298  to  recover  fram  the 
decree-holder  tho  loss  by  resale ;  the  petition  wis 
rejected.  On  appaJ:— .Heid  that  the  qneeUon  at 
iime  was  one  arising  between  the  partiei  to  the  niit, 
and  that  an  appeal  lay  againrt  the  order  rejecting 
the  petition.    Vallasham  o.  Pittavma 

[L  li.  B.,  19  Hod.,  464 

869. Cieil      Frore- 

dure  Code  (t8S3),  t:  21,244,  293,  a»d  306~Defamlt 

ig  parciaier  in  paying  depaiil— Order  rrfuting 
remedv  agaimt  ptirciaier. — Tho  pnrchaaer  at  an 
eiecntuin-aale  failed  to  make  the  deposit  of  26  per 
rent  under  Civil  Procedore  Code,  ■.  306,  ailing 
that  the  property  was  ffiacovered  by  him  mibse- 
qaently  to  tho  sale  t«  he  mbject  to  an  iucombraQce. 
The  property  was  put  np  for  sale  again  and  knoehed 
down  for  a  snuller  sum.  The  decree-bolder  sought 
in  execution  to  recover  the  amount  of  the  difference 
from  the  flrat  pnrchaier.  The  Court  of  first  instance 
made  an  order  diimiislng  the  application.  Seld 
that  an  appeal  lay  aguutt  the  order  in  question. 
Orders  made  in  respect  of  a  dcftolt  by  the  purcluueri 


APPHU,— CD»<>MK<f. 

12.  EXECUTION  OF  TyECREE—eontimued. 
in  such  a  caae  are  in  the  nature  of  decrees,  and  tbe 
parties  affected  moat  be  deemed  t«  be  parties  to  the 
suit   within  tbe  mcsniDg  of   s.  844  of  the  Coik. 
Ahib  Baes&a  Sahib  v.  ve)ikataohai.a  Hddau 

[I.  I..  B.,  18  KtA.  480 
868.  Pnrah(w«r,  obJeoUoo  by— 

Aat  XXIII  of  1861,  i.  11— Civil  Proetdwe  Code, 
1359,  ti.  246,  247,   364~-Where  the  holder  (O)  of 

a  simple  money-decree,  who  is  at  the  same  time  > 
mortgagee,  apiuics  to  a  CSvil  Court  to  sell  mortgagor's 
property  in  execation  of  said  decree,  such  property 
having  previously  been  sold  in  eiecntion  of  K'a 
decree  and  purchased  by  N  {Q'l  cUm  upon  it  being 
at  tbe  same  time  notl^),  and  in  hii  (O't)  applica- 
tion iuserts  the  name  of  JV,  and  calls  him  a  judg- 
ttent-dobtor  in  the  room  of  the  heir  and  representa- 
tive of  the  deceased  debtor ;  and  a  purchaser  cornea  in 
and  denies  that  he  ii  a  judgment-debtor  or  liable,  and 
asks  for  the  release  of  the  property,  and  the  Judge 
disallowed  his  objection  : — Seld  that,  if  the  J'adge's 
order  wag  made  after  investigation,  thai,  under  s.  246 
of  Act  YIII  of  1SE9,  an  appeal  was  haired  ;  if  it  was 
an  order  refuting  to  investigate  (he  objection,  then 
the  appeal  was  barred  either  by  s.  247  or  by  a.  364, 
nnless  allowed  by  a  11,  Act  XXIII  of  1861.  Seld, 
also,  that  the  objector  was  not  a  party  to  the  suit,  and 
that  he  was  not  entitled  to  appeal  under  s.  11. 
B,  223,  Code  of  Civil  Procedure,  can  have  no  bearing 
im  such  a  case,    Nabais  Achabjbb  c.  Obeqobt 

[8  W.  B.,  804 

864,  . FurohaBsr,     BubatitutJon 

of,  for  orlglnftl  part;  in  record— "  Por(y  to 
tuii."^^  piirty  who  had  sued,  on  the  party  of  him- 
self and  of  his  minor  brother,  to  recover  possesnon 
of  ancestral  property  aQt'ged  tc  have  been  alienated. 
sold  his  rights  and  interests  in  the  suit  to  a  third 
party,  whose  name  was  accordingly  sobstitnted  in  the 
place  of  piaintitF.  Seld  that  the  Bubstitution  of  snch 
party  for  the  plaintiff,  in  respect  of  part  of  the  latter's 
share  in  the  mbjeet-matter  of  tjie  init,  did  not  make 
that  party  a  party  to  the  suit,  and  gave  him  no 
Mtatut  which  wonid  enable   him   to   appeal.      Babeb 

BoT  D.  Chodnib  Sihoh  ,    8  W.  B.,  487 

866. Intorrenor— ^f<  XXIII  of 

1861,  e.  11— Farts  to  »«f(.— The  first  Court  ^ve 
a  decree  to  the  phiintiff  for  possession  of  land  against 
A,  the  original  defendant  in  tbe  suit,  but  exempted 
land  in  the  possession  of  B,  an  intervsnor,  whom  the 
Court  had  made  a  co-defendant.  Tbe  Appelate 
Court  reversed  so  much  of  that  decree  as  adju^cated 
upon  the  claim  as  between  the  pluntiff  and  B  and 
confirmed  ita  decree  for  possession  agunst  A,  bnt 
awarded  costs  agvnst  B,  Seld  that  B  continued 
to  be  a  defenduit  in  the  suit,  and  bad  a  right 
of  appad  nndcr  a.  11,  Act  XXIII  of  IBCl,  and 
that  he  was  not  as  "  a  persim  other  than  the  defen- 
dant "  bound  to  come  in  under  a,  280,  Act  VIII  of 
1859.     HrBEB  EUBOBB  RoT    c.  Kalsb    Kisbobb 

Sbin 6'W.R,114 


856. 


Cl&inuint      under      title 


oreat«d  BUbeequently  to  saXt—Axt  XXIII  of 
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12.  EXECUTION  OF  DZCaV^E—continutd. 
1661, 1.  11— Parly  to  tuit.—A  fenislB  plaiatifl  ob- 
t^ned  >  decree  aguDBt  certua  defendant!,  decUiiag 
certain  ekramunabi,  etc,  void  u  HgwDet  her  bneband 
uid  h»  repmenUtivea.  After  £ji  deatb  bIio  pro- 
ceeded to  ezecote  tha  decree  as  one  for  poHcesion, 
and  obtuned  an  order,  under  *.  228,  Act  VIII 
of  18B8,  for  drfivflry  of  posMwion  of  propertj  in  the 
pownwion  of  a  thiid  p&rty  as  being  a  peraou  claim- 
ing tinder  a  title  crai^«d  by  the  defendants  mbae- 
qneatly  to  Uie  inatitntion  of  the  mit.  .  The  tbird 
party  appealed 'from  tbat  order.  Seld  that  this  nas 
Dot  a  case  in  wMcb  an  appeal  lay  under  i.  11, 
Act  XXIII  of  1861,  laaanocb  as  the  qneationi  ndsed 
by  tbe  appeal  nere  not  qneitiaiu  between  the  partiei 
to  tbe  suit.  AUEiBOONiaaA  Khiiooh  v.  Abi- 
SDoviBU  Khaioov  le  W.  IL,  807 

867.   Bepresentatlve     of    de- 

ooBMd   debtor— .^rt  XSIII  of  1861.  *.  ii— 

Execution  cf  dtcrtt — Limilatiait. — A  decree  was 
obtuned  in  1849,  and  eieention  issued  in  1B62. 
Sereral  snbseqnent  apphcatioos  for  eiecation  were 
made,  agunit  one  of  which  the  objection  waa  raised  by 
■ome  of  the  repreaentatives  of  tbe  jndgmsat-debtor, 
that  Uie  decree  was  barred  by  lapse  of  time ;  bat 
it  waa  overmled  by  the  High  Conrt  In  special  appeal. 
A  farther  application  was  nude,  and  was  oppoaed  by 
one  of  tbe  repreaentatira  who  had  unce  attained  hia 
majority  npon  the  groond  tliat  the  suit  was  barred. 
The  Monsif  ^sallowed  the  objection.  On  appeal 
the  Jndge  reversed  his  deinoon.  Mtld,  in  apedal 
appaal,  that  tbe  ternu  of  t.  11,  Act  XXIII  of 
1S61,  did  not  pmbibit  an  appeal  by  a  representative 
of  a  deceased  indgment-debtor  gainst  an  order 
nraed  in  eiecution  of  a  decree  againit  hia  ancestor. 
BisHTD  Nakatah  Bahdopadhta  v.  Ganoa  Na- 
BASAK  Biswas 

P  B.  L.  R,  A.  C,  40 :  U  W.  B.,  SeS 

868.  Civil      Proet- 

dare  Codt,  1883,  i.  344—Decrea  fatied  agaimt 
repmetUative  of  debtor— Atlaihnenf  of  profertg 
at  belonging  to  debtor — Direction  to  attaoliment  Sy 
judgmtni-debtDriBtting  up  an  independent  title — 
Appeal  from  order  dieallouting  o^action— Civil 
Procedure  Code,  it.  3,  SS3.  ~The  deoree-holdeni,  in 
eiecotion  of  a  nmple  money-decree  passed  against 
the  legal  represcntatiTes  of  their  debtor,  and  which 
proTided  that  it  was  to  be  enforced  agunat  the 
debtor'a  property,  attached  and  songht  to  bring  to 
nle  a  house  as  coming  within  the  scope  of  the  de^«e. 
The  JQdzment-debtors  objected  to  the  attachment  and 
proposed  sale  on  the  ground  that  tbe  bonae  was  their 
own  private  property  and  not  tbe  property  of  the 
debtor  within  the  meaning  of  the  decree,  having 
been  vali^y  tranif  erred  to  them  dnring  tbe  debtor'a 
Kfetime.  Tbe  objection  was  disallowed  by  the 
Court  of  first  instance.  Eeld  that  a.  283  of  the 
CHrtl  Procednre  Code  bad  no  application,  that  the 
caae  fell  within  b.  2iA,  and  that  an  appeal  would 
lie  from  the  Brat  Conrt's  order.  Satn  Ohulam  r. 
Batara  Euar,  I.  L.  S-.  7  All.,  547,  and  Sita  Sam  v. 
BhagKon  Hat,    I.L.  B.,  7  All.,  723,   followed. 


APPEAL— coa/rdBfti. 

IS.  EXECUTION  OP  SSCS^Z—eonfinned. 
Shankar  Dial  v.  Amir  Haidar,  I.  L.  E.,  SAIL, 
752,  Abdul  Rahman  v.  Muhanmad  Yar,  I.  L.  B., 
4  All.,  190.  Aaadh  Kuari  v.  Bokia  TiuiaH, 
I.  L.  B.,  6  AIL,  109,  Chovdhrit  Waked  Alt  t. 
Jnmaee,  11  2,  Z.  S.,  149,  Amteroouuiiia  Khatoon 
V.  Meer  Mahomed,  SO  W.  £.,  280,  and  Kurrgali  v. 
Mayan,  I.  L.  B.,  7  Mad.,  256,  referred  to.  Mttl- 
VAHTBi  E.  Abbfae  AfiicAS  .  I.  L.  B.,  0  AIL,  805 


deitor^Agreemeut  for  eati^faction  o?  judgment- 
debt. — A  money-decree  waa  paiaed  against  a  zamin> 
dar  by  tbe  High  Court  in  1BS3,  and  it  was  trans- 
ferred to  the  Diatrict  Conrt  for  execution.  The 
decree-holder  attached  and  prepared  to  bring  to  sale 
certain  villages  of  the  judgment- debtor.  These 
Tillagea  were  included  in  a  mortgage  snbaeqnently 
eirented  by  the  jndgmeotMlebtor  in  favonr  of  third 
parties.  Both  before  and  after  the  mort|(age  the 
decree-bolder  received  from  the  zamindar  certain 
■urns  in  conuderatioo  of  bis  agreeing  to  postpone- 
ments of  the  sale  \  also  it  was  agreed  between  them 
at  a  date  snbseqnent  to  tbe  mortage  that  interest 
abonld  be  computed  at  a  higher    rate  than  that 

n Tided  by  tbe  decree.  Subsequently  the  decree- 
ier  sought  to  bring  the  land  to  Mle,  and  in 
computing  the  amount  then  due  gave  credit  for 
none  of  tbe  sums  so  -received,  and  catculated  in- 
terest at  the  enhanced  rate.  The  mortgagee  objected 
that  the  computation  was  erroneous  in  both  these 
respects,  and  the  District  Judge  upheld  his  objec- 
tion. The  jndgmont-debtor  took  no  part  in  tbe 
contest.  Seld  that  the  mort|;agee  was  a  repre- 
sentative of  tbe  judgment-debtor  within  the  mnn- 
ing  of  the  Civil  Procednre  Code,  a.  2U,  and  that 
an  appeal  lay  against  the  order  of  the  District 
Judge.  Pakucaitamda  Dab  v.  Mababebr  Dobbji 
[L  !<.  B.,  SO  Mad.,  878 

880. Assignee   of  Aeareo—AH 

XXniof  1861, 1. 11— Act  Vlllof  1859.  t.  208^ 
Aitignmeni  of  decree.— Vader  s.  11,  Act  XXIII  of 
1S61,  no  appeal  lay  from  an  order  passed  under 
a.  208,  Act  VIII  of  1859,  substituting  tbe  aa^ee 
of  a  decree  in  the  place  of  tbe  original  decree -bolder, 
Ubqh  Nasatah  Sana  v.  Basha  Pbabad  SuroH 

[4  a  X;.  B.,  A.  a,  soo 

13  W.  B.,  834 

Katansba 
0  Bom.,  48 

8eL Bax^ty— Order  betaeen  judg- 
ment-creditor andwureit/—AatXXllIof  1861, 1. 11 
—Civil  Procedure  Code,  1859,  t.  B04.~By  virtus  of 
B.  11  of  Act  XXIII  of  1861  and  the  provisions  of 
B.  201  of  the  Code  of  Civil  Frocednre,  an  appeal 
lay  from  an  order  passed  iu  a  matter  between  a 
jndgment-creditor  and  snrctics  on  behalf  of  a  jndg- 
ment-debtor  for  the  performance  of  the  decree.    Ex- 

PABTB  BhIKUI  ViTBAL  AVBIXAS 

[4  Bom.,  A.  O.,  U9 
Ghazie  Laix  Jea  p.  6bbo  Nabajs  Sutob 

[8  V.  B.,  34 
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12.  EXECUTION  OP  DECHRE— co«ii«i«<J. 

862.  Exec%tio%     <^ 

item— AH  VIII  of  3859,  n.  304  and  BBS— Act 
XXIII  of  1S61,  II.  11  and  36.— Wliere  a  peraoo  be- 
come* a  Buretf  in  the  conne  o£  tjie  proceeding!  on  ftn 
sppesl  to  pay  all  nich  tnxaa  aa  may  be  decreed 
agunit  the  pluntifl  on  appeal,  the  decree,  wboa 
paiaed,  can  be  executed  against  the  laretj  nnder 
1.  204  of  the  Civil  Procedure  Code,  and  an  appeal 
nill  lie  from  an  order  made  in  execntion  of  mch 
decree  agaiott  the  inrety.  Aehitt  Bahama.  «. 
Abked  Youunji  .  7  B.  L.  B.,  81 

[16  W.  B.,  638 

86S. Furobaser  of  IntoTost  in 

Kait—Attigttmni  of  initreit  in  tu^'tet-matter  of 
tmilSisM  of  punhaier. — The  pnrchaaer  of  the 
right,  titl^  and  taterest  of  the  defendant  in  a  *ait  in 
and  to  die  land  the  inbject- matter  of  that  miit,  hai 
no  right  a«  mcb  to  appeal  from  a  decree  pataed 
againit  the  defendant.  Qajashab  FsAaAii  c. 
QACTga  Tbwabi  .  7  B.  Ih  IL,  148 

[16W.B.,486 

Bbbt  BHunjnn  Snas  r.  Jowhub  Doss 

[4  W.  B.,  HiB.,  17 

KBtsioxoMn  TaAEOOS  t.  BisaimecB  Doss 

[6  W.  B.,  816 
881.  PurcbaBer  »t  sale  in  «xe- 

aatiOn—I»lerloctUorS  order  obtained  bg  piir- 
chatir  at  eiieentiomale. — No  appeal  lies  from  an 
interlocutory  order  obtained  by  a  purchaser  at  a  sale 
In  eiecntion  of  a  decree,  who  wai  Qot  a  party  to  the 
orifnnBl  init.  BaooHDuB  Uul  r.  Qdhoa  Pbhskad 
ta  W.  B.,  Mia.,  60 

886.  ■ —  Objector    not    party     to 

mit, — An  appeal  doea  not  lie  by  an  objector  who  ia 
not  one  of  the  parties,  i.e.,  wbo  ia  ndther  the  deeree- 
holdar  nor  the  jndgment-debtor.  Luchui?«t  Sivoh 
c.  Lbebaj  Box  .  8  W.  B.,  IO&,  66 

.  Baohdokath  Kabmh  SraQH  v.  Bam  Cbubn 
Sahod  .  a  W.  B,.  His.,  48 

CkiBBAiN   Jeukiii    Foobbs    s.    Ahuvd   Morsi 
DoaaiB  .    3  W.  B.,  Mis.,  8 

SOODHA  HOHBB  DOMEI   0.  BBOJOBATH  HoEOOU- 

SAB 4  W.  B.,  UiB..  14 

866. Piiroli»Her  at  aale  in  exe- 

eatioa—Ordtr  rtfnting  to  pmt  parehtiMr  at  lale 
in  execniion  in  potMtiion, — The  c^er  of  a  HnDait 
declining  to  put  the  pnrchaMr,  at  a  jodicial  sale  of 
immoveable  property,  iu  poaieaaioa  thereof,  vai  open 
to  appeal  nnder  a.  11,  Act  XXIII  of  leSL     IB  tHB 

lUTTIB  07  QOBIIEFA  BIHEACBAITA 

[l  Bom.,  90 

887,  Civil  Procedure 

Code,  1882,  n.  244  and  ai8—Pelilion  bg  ptwduuer 
at  CO¥irt-tale  for  poitettion.~-Oa  an  application 
made  in  16SB  under  Civil  Procedure  Code,  >.  SIS, 
by  the  porchaaer  at  a  Conrt-iale  (who  was  the 
aangnee  of  the  decree  wMch  was  being  executed), 
praying  for  delivery  of  poaaession  of  the  property 
pnrchMed,   it  appeared  that  the  sale  took  place  is 


AFFEAZi -eoHf  iNBsif. 

12.  EXECUTION  OF  DECREE-iwrtiiMMif, 
1BS6,  that  it  wai  confirmed  in  1886,  and  that  in 
January  188f  an  order  waa  made  for  delivery  of 
poaaesnon  to  the  purchaaer.  The  jndgment-debtor 
bad  relisted  the  pnrchiaer'a  dlorti  to  obtiun  poeaes- 
uon  in  1867,  and  set  np  in  bar  of  the  application  in 
1888  an  oral  agreement  alleged  to  have  been  made 
between  him  and  the  purchaser.  The  application 
was  rejected.  Meld  that  the  qaeation  was  one 
relating  to  the  ezecntlon  of  the  decree  between  the 
repreaeatatire  of  the  original  decree-holder  and  one 
of  the  defendanti  to  thii  toit,  and  fell  within  s.  24i 
of  the  (^vil  Procedore  Code,  Kod  an  appeal  therefore 
lay  against  (he  order  rejecting  the  application. 
MuTTiA  V.  Atfasaiq  L  Ii.  B.,  18  Blad.,  604 
868.  Fnrchaiar     in 


refoiing  to  recegniie  the  poaitdon  of  a  porchaser  ol  _ 
decree.    LAU.A  Ojheb  IIajj.  v.  Loon  Ali  Ehah 

[8W.B.,Hi&,S8 

CBrsirflB  Pbbbbab  Hibsbb  «.  Niuncnn  SinaH 

C8  W.  a.,  KiB.,  88 

868. — ■ Pnrckaitr   al 

Male  in  execvUon—Act  XXIII  of  1861,  m.  11— Ee- 
pnienlation  of  deeree-hoCder  and  (he  auetion-piir- 
nhaier.—An  appeal  did  not  lie  under  s.  11,  Act  XXIII 
of  1861,  from  an  older  in  execution,  in  which  the  re- 
presentative of  a  decree-holder  was  on  one  ude  and 
a  stranger  (the  anction-pnrcbaser)  on  the  other. 
LuOHMUK  PaaaBiD  v.  Akibb  Ali 

rw.  B..  1864,  Kia„  16 


870. AH  XXIII  of 

1861,  t.  11. — An  anctiou-pnrehaser  of  property  sold 
in  ezecation  of  deoree  i«  not  "a  party  to  the  suit)" 
he  it  not  therefore  entitled  to  appeal  from  an  order 
paaaed  as  to  the  execution  of  the  decree.  LccHiUE 
Nabaut  r.  Bauow  Pibshas    .     1  Agra,  3Cia,,  6 


371.- 

ing 


-  Third  party— Orier  exclad- 


property  from  tale. — No  appeal  lies  from  a 
r  passed  at  I'     "    '  " 


ordar  passed  at  the  instance  of  a  third  party  tor 
exclndmg  a  particular  property  from  sale  in  execntion 
of  decree.    S>Aebb  Jihav  v,  Abusoollas  . 

[6  W.  B.,  Ttia.,  88 

878,  Order    patted 

in  exeetiiion  of  itorte  bettoeen  parly  to  mil  and  a 
third  partg,— Ho  appeal  lies  from  an  order  passed  in 
eiecntion  of  a  decree  between  either  of  the  parties  to 
tbe  suit  and  a  third  party,  but  a  regular  suit  may  be 
brought  to  set  awde  the  order.  Oobhtdnath  Sad- 
DiAii  v.  Bauoookab  O&oea  6  W.  B>,  81  * 

878. Blvftl  deoree-holders— .^e( 

XXIII  of  1861,  t.  11— Act  nil  of  18S9,  «.  270, 
271 — Proeeedt  of  lalt  in  execniioa.- — An  appeal  did 
not  lie,  under  s.  11  of  Act  XXIII  of  1861,  from 
an  order  made  nnder  si.  270  and  271  of  Act  Till 
of  1869  with  regard  to  the  claims  of  several  rival 
decree-haldcrs  in  reapect  of  tbe  prooeedj  of  property 
sold  in  execntioD  of  a  decree.  Misil  EooBB  n. 
Hahrbvab  Bukbs   Sivoh.    Mdbdib   Eoobb  v. 

HABESWAB     BuEgfl     SlSSK  ;    QuBDl    MiSBBB    «. 
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U  BXBCUnOM  OF  DBCBEK-mMfiMMf. 
Uabhwab   BtrKiB    Sdise,     Sbiotoo    Kooik   c 
uiasSina    B.  li.  B.,  Siq).  Tol_  T 


874.  - 


.  _  —jfUaehtatrnt  mmdir  i.  337,  Act  VIII 
ilf  1869.— One  ot  aevvnl  drxm-hdlden,  who  bad 
obtained  nparcte  decren  Kgainrt  the  Mune  jadg- 
mmt-debtor,  atUched,  under  a.  287  of  ^ct  Till 
of  1SG9,  %  fund  in  the  hand*  of  the  CnlUctw 
belong^iw  to  tha  debtor,  bring  the  mrptni  proetedi 
ot  •  ad«  for  airaa*  of  Qoverament  revenue,  and 


M  the  decrece  In  foil.  Tba  Piineipsl  Sndder  Ameen, 
by  Aider  of  tin  J«dge,  bMrd  the  Ttrioni  execution 
«MM  togrthet,  bnt  re^irded  lepMAte  Mrdcn  is  okch 
ciM  for  the  i^ekble  dlitribnUMi  of  the  fnndamongit 
the  eceffiton.  On  mppeal  by  the  flnt  attactung 
credttoT,  who  cUmed  to  be  entitled  to  be  pftid  the 
uooiint  of  hii  decree  in  fall,  to  which  appeal  the 
liral  decne-holdoi,  m  well  u  the  judgment-drbtor, 
wen  made  partiee, — Seld  (wr  PsACoai,  C.J,,  and 
Swnw-KtMM,  Jaokbov,  and  Hobbovbk,  JJ.)  that 
the  ntwal  otden  of  the  Priucipsl  Sndder  Amecn 
wan  aabrtBHtially  only  one  cirdcr  made  npin  one 
liearing  in  one  caae,  to  which  all  the  eiecntion- 
CTc^ton  in  tiie  MTeinl  tnite  were  imrtiei ;  that  the 
llTal  decrec-boldera  were  properly  nude  respondente 
in  the  appeal,  and  eonid  m.t  be  Btrack  ont ;  and  that 
the  qna^nn  to  be  determined  bdng  one  between  the 
riral  decree-holden,  and  not  between  the  partiee  in 
each  enit,  the  caee  «u  not  appealable  nnder  s.  11. 
Act  XSIII  of  J861.  Meld,  jwr  Macphebbon,  J„ 
t}iat  thongh  no  appeal  wonld  lie  ai  ragarde  the  rival 
decTet-holdsn,  the  app«l  was  maintaioahle  u  regardi 
the  jndgment-debtor  alone.  Ubsn  Dtac  Saboo  r. 
Bu>u  HDIIDT7II  HoBinr  Doas.  Hattbi  Lall 
Bkdoout  e.  BuiHi  UCDXttir  Hosmr  Doaa.  Kania 
Lau,  PttHsiT  B.  Basha  Mwddm  Hohck  Hoas 

raZi.It..  Sup.  ToL,  837 
8  W.  B..  288 


•76.- 


Co-Aet6a6Ka»—Apptal   bg 


^/tndtnU   i^atMf    co-de/eadat.—OiM    defendant 


AFPEAIi— oDafiiiaeJ. 

12.  EXECtniON  OF  DECKE&-am<<'iM<I. 
cannot  b«  allowed  to  appeal  ai  agonal  lui  eo-defoi* 
danta.     Kabhie  Cbuvdrb  Bot  c.  Dooboa 

lll'n.B.,410 


87&  - 


•    Sival     ieftw 


damti. — In  a  mit  for  potaea^oo,  when  a  ucond  defon* 
dant  ia  admitted  (thoi^h  improperly)  npnn  the  record, 
and  both  defendanta  cliUmlng  under  different  fitlea, 
taanea  a»  ruied  between  the  plaintiff  and  each  of 
them,  and  the  tnlt  ia  dionliaed,  the  declaion  on  theae 
Saauee  cannot  be  legaided  aa  a  dednon  betwefn  tlie 
rival  defendauta,  ao  ai  to  give  one  a  right  of  appeal 
againri:  the  othff.  Kjomm  Edikvb  BACBuapmr 
e.  Euto  HviraLB  Bhutiaohaubi  11  W.  IL,  4eS 

877. AMlsnee    of  Interest    in 

BUit—Ciml  Frcctdure  Code,  1S77,  i.  044.  and  »». 
K8,  a83—Stpnii«ataiivt.~'nie  balden  of  s  talnkh 
hypothecated  certun  other  pinperty  belonging  to  them 
aa  aecority  for  the  rent.  A  decree  fnr  rent  waa 
obt^ed  agunit  them.  Prior  to  attachment,  tha 
talnlihdart  aiMgned  tb^  intereat  in  tight  annaa  at 
the  hypothecated  property  to  A,  and  made  a  maoran 
laaM  of  the  remaining  eight  annaa  to  liin).  The 
decree~holder  then  obtamed  an  order  for  mmmary  Mle 
for  the  rent  dne  tor  1876-77.  She  then  attempted 
to  icll  the  property  hypothecated  to  her.  An  objec- 
tion by  A  wai  allowed.  A  regnlar  gait  waa  Uien 
inatituted  by  the  decree-holder  sgainat  A,  and  it  waa 
declared  that  ihe  waa,  after  idling  the  talnkh,  entitled 
to  aell  the  hypothecated  property.  The  daeree-holder 
again  attempted  to  ei  eeute  her  rent-decree  by  attaching 
and  lelling  the  hypothecated  property,  and  an  ofaJec< 
Hon  by  A  waa  duallowed,  Stld  tlwt  no  appeal  1^ 
from  the  order  diaallowlng  the  objection,  ai  A  eonld 
not  be  oonaidered  to  be  a  "  representative "  of  tha 
talnkhdan  within  the  meaning  of  a.  24^  cl.  (o),  of 
the  Civil  Procednre  Code,  and  wai,  therefore. 
debarred  from  appealing  nnder  n.  E7B  and  281. 
BAUCBBHAXK  MOOXBOPASHirA  V.  Scbhouoibb 

[I.  L.  B.,  7  CalQ.,  408 
8  C.  I..  B.,  7a 

878, Attaelimeiit— 0^'aefioH     to 

attaeiment  Ig  Judgmtnt-debtor  o»  bthaif  of  othtrt — 
Order  againrt  dtcrte-hclder — Civit  Procedure  Coda 
(Act  XlVaf  1882^,  «.  244,  380,  383.— Where  ft 
jndgmeot-debtor  clauna  property  wHch  iatheaubject- 
mattcr  of  attachment,  either  on  hii  own  acconnt 
aa  his  own  property,  under  whatever  right,  or  aa 
the  repreaeotative  of  third  partiee  in  which  capacity 
he  baa  been  aned,  the  qneetion  between  him  and  the 
attaching  cret^lor  ia  properly  one  betweoi  the  parties 
to  the  ittit  nnder  a.  244  of  the  Code  of  Civil  Pre- 
cednro.  Bnt  where  the  judgment-debtor  raiaea  the 
clum  or  objection  on  behalf  of  third  partiea  who  are 
not  represented  before  the  Court,  the  order  paeaod 
thereon  maat  he  regarded  aa  an  order  nadcr  a.  280 
of  the  Code,  and  the  only  mode  in  wluch  that  order 
can  be  conteated  ia  in  a  regular  anit  aa  provided 
by  a.  283.  In  eiccntioa  of  a  decree  agalnat  a  jadg* 
ment-debtor  in  hia  private  capadty,  the  jndgment- 
creditor  attached  certun  property.    Ilierrapon  the 

edgnunt-debtor  objected  Oat  the  property  Attached 
d  bcca  dedicated  by  him  acme  time  previ  na  aa 


iizoabyGoo(^Ie 
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TtWiflSft  OF  CASES. 


(    2W    ) 


APFBAL—ttrntiamtd. 

12.  EXBCDTION  OF  DECEEE— ooiKiwMA 
w&lf  tmdei  »  registered  wakfnamab,  Nid  tbat  he 
WM  only  in  pOMeeslon  M  nrntmli  under  the  deed. 
The  lower  Conrt  fonnd  tliat  th«  doonment  created 
a  ralid  w»tf,  and  allowed  the  objection  and  relwwed 
tbe  property  from  attachment.  The  indgment-oredi- 
Utt  appGidad.  At  tbe  hearing  o£  the  appf»l  it  wai 
cootmded  that  no  appeal  lay,  inumuch  a>  the  ordw 
waa  one  under  a.  280  of  the  Civil  Procodnre  Code. 
On  behalf  of  the  judgment-creditor  it  wa»  eontanded 
that  the  order  was  one  under  «.  244,  and  was  thni 
appealable,  H'eiiitbattheordei' wa«  one  under  e.  280, 
and  that  no  appail  layj  the  remedy  of  the  indgmoit- 
creditor  being  by  way  of  a  regular  mit  a*  provided  by 
a,  2S3.    Root  Liti.  Dabs  o.  Bbkaki  Mkah  i  JIohi- 

XBB  MOHTUl  Box  n.  BBKiST  MlAH 

{1.  Ii.  B.,  IB  CkIo.,  B37 
~  Order  on  oloim  by  tnutee 


fov  relBBBe  of  tnut  property  attaohed  under 
perBonal  decree  againat  truBtao— Ciwi  Fro<i&- 
dure  Codt  (1882).  u.  344,  378  to  383— Appeal  from 
neh  order.~A  decree-holder  having  attacned  certain 
property  in  the  Couth  of  execution,  two  of  the 
defendantB  in  the  itut  in  which  the  decree  had  beoi 
paased  presfflited  a  petition  praying  that  the  property 
might  be  releaeed  from  the  attachment  on  the  ground 
tlBt  it  hod  been  net  apwt  for  chuitable  purpoiea,  and 
that  it  waa  held  by  defendants  u  trusbeca.  The 
Subor-Knate  Judge  upheld  the  truat,  and  ordered 
the  propertiea  to  be  released  from  tbe  attachment. 
Plaintiff  then  appealed  to  the  High  Court,  wbai 
obiection  wa»  taken  that  no  appeal  lay  agunit  the 
order  of  the  fiobordinate  Judge.  The  Court  referred 
to  a  Full  Bendi  the  question  whether  an  appeal 
lies  agtunit  an  order  passed  with  regard  to  a  party  to 
a  suit  aguDSt  whom  there  ia  a  personal  decree,  in 
reapcct  of  a  cUm  ho  ma;  set  up  to  hold  property, 
attached  in  execution  of  that  decree,  as  a.  trustee 
on  behalf  of  third  persons  not  parties  to  the  mit. 
Seld  that  (Qch  a  clum  falls  nnder  a.  278, 
,  and  not  under  a.  244  of  the  Code  of  Ciril  Proc^ 
dure,  and  that  no  appeal  lies  gainst  any  order  psaaed 
on  it  by  the  Coort  executing  the  decree.  The  cluma 
of  third  parties,  whether  put  forward  by  themselves  or 
by  a  retfty  to  tbe  suit,  murt  be  dealt  with  under 
as.  278  to  288  of  the  Code  of  Civil  Procedure, 
and  not  under  *.  244.  Boof  Lall  Dati  v.  Bekani 
Meah.  I.  L.  a.,  15  Calc,  437,  referred  to.    BiKA- 

SAIHOVB  CBOTTUB  e.  LlWAt  llABATHOira 

[L  I..  B.,  as  Had.,  196 

'   Oodeoree-liolderi — Ord»r 


12.  BXBCCTION  OF  DECEKE— #o«/iiMi«i(. 
a.  244  of  the  Civil  Frocedore  Code,  no  appeal  would 
lie  from  anch  order.   Qtajcokh  v.  Basha  Bovon 

[I.  Ii.  B.,  D  Colo.,  608 


SSL  - 


en  qaettiotu  ariting  ieiwes*  eo-decret-holdert'- 
CMl  Proe»durt  Code  (AciXoflSn),  ».  244.  art. 
(e).  t.  68S.— A  decree-holder,  having  assigned  a  share 
of  her  decree,  applied  several  times  joinUy  with  such 
m^gnee  for  execution.  On  a  subsequent  application 
made  by  the  original  decree-holder  alone,  the  Coort, 
while  granting  the  application,  Erected  that  the 
proceeS  arising  from  TOch  eiecntion  ahonld  only  be 
paid  over  to  the  co-decree-holdcrs  jointly.  Seld 
that  the  qnestion  in  dispute  bring  one  between  co- 
decree-holdera,  and  not  between  parties  to  tho  suit  or 
tbnr  repreacnUtivti  m  oontsmpUted  by  ait.  (e)i 


„,_  -  Colleotor— Ct«I    Froeid»r» 

Codt,  ISTf,  :  94i—Stfmti»ff  txteiOiom  of  order  for 
eoiti. — A  Subordinate  Judge  admitted  a  phunt  in 
fbrmd  pamprrit,  but,  holding  that  he  had  no  juris^c- 
tion  to  try  the  *tdt,  retained  the  plunt  to  the 
plwntiS  for  Its  preaentaOon  in  the  proper  Conrt,  and 
ordered  each  party  to  pa;  his  own  coata.  After  the 
preaoitation  of  Uie  plaint  in  another  Court,  and 
before  tbe  tenmnation  of  the  euit,  the  Collector 
appUed  to  the  Subordinate  Judge  tor  execution  of 
the  order  as  to  cotta,  by  aeaUiw  to  recover  the  amoniit 
o£  the  stamp  duty  bom  the  pluntilf.  The  Subordi- 
uate  Judge  refuaed  to  eiecute  the  order,  on  the 
ground  tihat  the  pauper  aait  waa  atiU  pending  hi 
anothCT  Coort.  His  order  was  afllrmed  by  the  Dia- 
trict  Judge  on  appeal.  On  aeoond  appeal  to  the 
Hif^  Court,— JTeW  that  there  waa  no  appeal,  and, 
therefore,  no  Mowd  appeal,  under  •.  244,  cL  (c). 
of  the  Civil  Procedore  Code  (Act  I  of  1877),  ^^at 
the  order  of  tbe  Snboidinate  Judge  refunng  execu- 
tion of  the  order  as  to  coete,  inasmuch  as  the  questloi 
wu  not  betweoi  the  parties  to  the  aoit  Coixbctob 
aw  BAiRAaisi  V.  Jababdah  Kaxat 

p.  Ii.  B..  6  Bom-i  680 

See  CouAOTOX  01  TaiCHiifOPOti  r.  Siyabama- 
KSBUHHA  SABiaio-Afi       .    L  lb  &,  98  Mad.,  78 

883. Daoree-holderlnoharaoter 

of  porohaser — Order  i»  exeeniion  of  deeret— 
Fnmd— Cancellation  of  laU  in  axeemtitm  of  doerf 
—Ciml  Proeedv^  Code  (Aet  XIV  of  ISSZ),  u.  2, 
944,  el.  (ej.  311,  a»d588,  el.  16._Wheie  it  was  shown 
that  a  judgment-creditor  wat  himself  the  purchaser 
at  an  eiecntion-nle,  and  tbe  amonnt  for  which  he  lo 
purchased  the  property  of  his  judgment-debtor  was  aet 
oft  aguuat  the  amount  due  to  him  nnder  hia  decree, 
and  where  on  Oie  apfAlcaUon  ot  the  judgment^ebtor 
the  Conrt  paased  an  order  aetting  adde  the  sale  on  the 
gronnd  of  fraud  practised  by  the  ^ndgmcnt-creditor 
on  the  judgment-debtor  in  connection  with  tbe  salb 
In  consequence  of  wMch  frand  the  property  had  been 
sold  at  an  ondervalue, — Held  that,  inasmuch  as  the 
order  Involved  tbe  decison  of  a  question  between  the 
parties  to  the  snit  relating  to  tbe  execution,  discharge, 
or  satisfaction  of  the  decree  (the  decree  having  been 
'  *   '        far  as  the  pnrchase-mouey  bid  by  the 

r  went,  and  the  order   cancelling  that 

satisfaction),  tboogb  not  appealable  under 
tbe  proviuons  of  >.  583,  cl.  IG,  waa  appealable  as  a 
decree  nnder  tbe  provinons  of  the  Code  ot  Civil 
ProcedDje  (Act  XIT  of  1882),  s.  2,  and  f.  244,  cl.  (e). 

BAJJiOSSB  LaIiL  BSAaAI  t.   AVADI  UOSAPATTBO 

[L  Ik  B^  10  Caio,  410 
-  Fnrcbaae  by  decree-liolder 


at  waMti.aa,-*BX9— Order  for  d«liv«r3  tffpottettion. 

—CntaiD  holders  of  a  decree  for  sale  npon  a  morteags, 
having  brought  the  property  ordered  to  be  sold  to 
sale,  purchased  it  themselves.  Hann^  taken  out 
certi&cstea  of  ttXe,  they  applied  to  be  put  m  poaseaaioti 


lizcdbyGoOt^Ic 


DiaCST  OF  CASES. 


(  «M  y 


IE.  EXBCDnON  OF 
ot  ths  property  porehMed  by  Umn,  and  obtt^ed 
■n  crds  fir  potMinati.  On  appeal  by  the  jndgment- 
deUon  a^^init  tUt  ndv,  it  ma  ieU  that  uoappeal 
lay,  the  order  objeoted  to  betez  one  nndcr  i.  81*  and 
not  nuder  (.  Hi  of  tlw  Code  <^  Civil  pTDcednn.  The 
dacnHialda  la  inch  ma  not  entitled  to  tl>e  order  for 
jNHieaeiuu )  he  ma  only  ontltled  to  it  in  Ua  character 
ot  ■netion-paichaaer,  wliieb  character  did  not  Mag 


884.  ' 


[L  Ik  B,  18  AIL.  ae 

-  ReprMantatiT*  of  dsoraa- 
tuMn^^iM  Prveadnn  Coda,  u.  244  awl  808— 
Order  ea»eMiiv  *^'- — One  who  bad  attached  a  de- 
cree and  oU^ned  kave  to  bid  at  the  mle  of  land 
ordered  to  he  fold  in  eiecntion,  and  to  haxe  tlie  pnr< 
ay  and  the  amount  due  under  the  decree  (et 
t  each  other,  became  the  porclnaa'  fix  a 


I  Kalnit  ei 
un  leti  thi 


Tha  Cottit  made  an  order  imder  CiTil  ProeedoM  Cod(^ 
a.  SOe,  caaMlHng  the  «le  and  ordering  a  re-mle  on 
the  gnand  tint  the  porobaier  had  not  paid  the  full 
amonnt  due  cm  liia  jmnhaae  witliin  tlie  time  limited. 
SiU  that  the  peb^ioner  mm  the  repreaentatiTe  of 
the  decTM-holder  within  the  mnning  ot  Civil  Pro- 
cedure Code,  a.  244,  and  an  appnl  by  him  lay  againit 
the  oria.    8ib  Ham  MimL  v,  Kuiasuabafatsi 

^  L.  XL,  18  TtAd.,  SO 
885.  • 


AFPHAIj— ooaiiawrf. 

12.  BX£CUTJON  O?  DKCBEE— oaalJavAf, 

in  eiecntion  thereof  he  hronght  to  nle  land  belonging 
toC.  £  applied  to  hare  the  atle  let  aaide,  and  hii  ap- 
plication wai  refused  —Held  that  £  had  a  right  of 
appeal  nnds  Civil  Procednre  Code,  i.  Bll,  and  not 
imder  a.  24i.  Sua  Pillai  «.  SBiBHirAsAW  Cbbth 
[I.  L.  B^  ai  M&d.,  41.7 


S8T. - 


-  Question  betweeiL  aaoUon- 


-  Aaalptee  of  deoroB— Cietf 
Pr«e»t»r»Cod»fAetXirt!fl88a),u.a.ai4,cU.faJ, 
fhj,  mml  (e)—Jtm*utHim  of  (tonw.— The  ancntort  of 
B  mortpged  thdr  diM*  In  a  eart^  mdwl  to  A. 
Snbwqnentl;  B  became  entitled  to  thia  ihare  in  the 
mdbal,  and  A  obtained  a  decree  on  Ua  mortgage,  in 
eucnUon  of  wUch  the  li^  title,  and  iatemt  of  B 
waa  Bold  and  porchaaed  by  C.  Snbaeqnently  to  thii 
latts  desee  Hid  aale,  B  obtuoed  a  d«raee  againit  D 
'"  ~ "■■■    ■'        '  'n  landa  wMch  were  prored  to 

3  then  obtained  a  decree 

-  n  of  which  the  right,  title,  and 
bitant  (j  £  in  thii  Mme  mdwl  waa  sold  and  pnr> 
chaaedbyf.  Cand  ftraneferredtheirrightennder 
thrir  mpective  pnrchaaei  io  X.  E  therenpon,  ai 
poTchaaer  ot  the  right,  title,  and  intereit  of  B  from 
.P,  applied  to  eieentethe  decree  obtiJiied  by  B 
D.    TUa  application  waa  rejected  by  the  Snbc.- 

Jndge,  bnt  on  appeal  to  the  Di^riet  S'oAm 

allawed.  B  tbempon  applied  to  the  High  Coiut  to 
have  thit  otda  lat  aeide.  Held  that  the  order 
ihonld  be  Kt  taide,  inaamnch  aa  no  appeal  lay  from 
the  order  of  the  BnbordiDate  Jndge,  the  order  not 
bring  a  decree  within  the  meaning  of  (l  2  and 
S44  (da.  a,  t,  and  e)  of  Uw  CivU  Pneedure  Code. 
KoHABiB  Botes  D.  Bak  Baghowak  Cbowbsz 

CL  Ik  B„  U  CMo.,  160 

888. BxaeotUm  prooeedlDsa  at 

tiutaaos  of  attaehing  vaAitai— Civil  J'n>ce- 
Atr*  Code,  1883,  e.!m  amdu.  811,  088— Parly  to 
»  fit— Sight  D^appaoi^-^  attached  a  decree  which 
B.  hia  Jndgment-dMtoi,  had  obtained  agwiat  O,  and 


purohaser  (tnd  appUmut  to  set  aside 
Bale  uodar  a.  810A  of  Civil  Prooednn  Code, 
1882— An  order  nnder  i.  810A  of  the  Civil  Proee- 
dnre  Code  ii  not  appealable,  ai  it  decide*  a  qtintion 
iietwoai  the  anction^nirchaaer  and  the  applicant  nnder 
B.  810A,  and  not  between  Uie  partiea  to  the  nut  or 
thmr  repreaentativei.  Buvmuszax  Saldax  s. 
Kkdab  Naik  UonsAL  ,  I C.  W,  XT..  114 

88a Order  mder  Oivtl  Prooe- 

dure  Gods.  1883,  a.  810A,  setting  aside  sal* 

— Dtpotit  OK  one  property  of  teteral  lalei  in  lot: 
—Whore  at  a  lale  in  execntion  of  a  decree  the  ^oper- 
tiei  attached  were  Bold  aepatately  in  "nine"  l^and 
the  judgment-debtor  prayed  to  have  the  aale  of  one 
of  the  propertiea  let  aaide  nndar  i.  SlOA  of  the  Civil 
Prooednre  Code  by  tendering  the  balance  (together  with 
the  poneatafte  reqnired  by  law)  dae  nnder  Qm  decree 
after  dednctmg  the  amonnta  bid  by  the  decree-holder 
fcr  Kme  of  the  propotiea  and  tha  antonnti  deposed 
by  tlie  other  pnremeen,  and  an  oider  wai  made 
therenpon  lettmg  aaide  the  nle: — Held  that  an 
appeal  lay  nnder  a.  244,  Civil  Procednre  Code,  agunst 
the  order  made  under  i.  810A,  a*  the  partin  itood  in 
the  pcsition  of  decree-holder  and  Jndgmsit-debtor, 
and  the  order  waa  made  npon  an  ap^atioa  to  aet 
•aide  the  lale.  Ebipa  Naib  Pal  c.  Bam  Laxbexi 
Dasea LC.'W.ir.,70» 


partite  loio  « 


«  not  partite  to  tit  appeal— mvil 


Superintendenee  of  Higi  Comrt — Civil  Proeedur* 
Code,  e.  S8S>—IHelriet  Judge,  Jaritdietion  ef.—Tbe 
pltdnti&  Med  a  snit  in  «je«tmeat  ag&mtt  A,  B,  and  C. 
The  SnUordinate  Jndge  decreed  the  claim.  On  appeal. 
the  IKitrict  Jndge  rejected  it.  The  pluntiff  then 
preferred  a  leeond  appeal  to  the  High  Conrt,  which, 
flnall;  decided  in  plafmHfP*  tavoni-  To  thia  eeooud 
appeal  A  wai  not  made  a  party.  In  eiecnUon  of  the 
High  Conit'i  decree,  A  waa  dapoaaeaied,  bnt  waa 
rertored  to  pniaiailiiii  by  the  Bnbordinate  Jndge  under 
a.  332  of  the  Coda  of  Civil  Procedure.  Thia  order 
tr««  reroaed  on  appeal  by  the  Diitriet  Judge.  A 
thereupon  applied  to  the  High  Court,  under  «.  62S  at 
tjie  Code  of  Civil  Procedure,  to  »et  aaide  the  District 
Jadge'a    order  as  alira  t' 


e.  244  of  the  Code  waa  not  applicable  to  the 
not  liaving  been  a  party  to  iM 
decree  nnder  ezeentian 


appeal  in  which  the 
paeaed,  and  that,  there* 
fore,  no  appeal  lay  to  the  District  Jndge  from  the 
Subordinate  Jndge'a  orderi^Bald  that,  A  being  a 
party  to  the  suit,  though  not  to  the  appeal  in  wUch 
the  final  dewee  waa  piMed,  the  District  Jndge  bad 


lizcdbyGoOt^Ic 


(    295    ) 


.DIGEST  OF  CASES. 


AFFEAL—eonlin^d. 

12.  EXECUTION  OF  DECREE— eonelMded. 
Jaiudiction  to  hear  the  ftppMl  ander  a.  2M,  cl.  (c), 
of  the  Code  of  Civil  Procedure.  Oowai  r.  Viohssh- 
T4B  .  I,  Ii.  B.,  17  EonL.  48 

390. Applloatlon  by  exonerated 

defendaot— Cicif  PneedHre  Coda  flBSa).  t.  944 
^—Sisii  of  appeal.^i.  defend»nt,  s(;wiut  whom  no 
decree  haM  beett  puaed.  but  whnie  righU  are  invaded 
in  execatinn,  is  entitled  to  come  in  under  Civil  Fr^' 
oednre  Code,  a.  244i,  and  to  appeal  agvnit  an  order 
made  io  nich  proceedinga.  Svmii/ali  v.  Mayan,  I. 
L.  S.,  7  Mad.,  3BS.  referred  to.  Vagamulhu  y. 
Savarimuii*,  I.  L.B.,  15  Mad.,  2X.  and  Vandeva 
Vpadgaga  v.  VUvaraja  Tkirtluttam,  I.  L.  S.,  19 
Mad.,  331,  nktreiio.  ViBhvsapkita Tbibtiuuio 
«.  VmuMiDHi  Thibihuaki 

[II^IL.29HAd.,181 

18.  LETTEES  PATENT,  CL.  12. 

'  SSL  .    Ord«r    srantlnc    leave— 

£«ae<  to  i*tiit»ta  »%it. — An  appeal  liei  from  an 
i^er  grwiting  leave  t?  the  plaintiff  to  instKnte  a 
■nit  onder  cl.  12  of  the  Letter!  Patent.  ISMin, 
Hajbb  Hubitb  e.  Hahoksd  Hajib  Yooaol.  Bo- 
Bin  Bib  n,  Masoued  Hajie  Yoohdi 

[IS  B.  I^  B.,  81 :  21  W.  B.,  80S 

S0&  Order   reftlBliig   leave    to 

■U9.— Where  at  the  time  of  filing  tbe  plaint  an 
applicatian  for  leave  to  sae  wat  granted  nnder  el.  12 
<^  the  Letten  Patent,  Irave  being  referred  to  the 
defendant  to  move  to  have  the  order  aet  aaide,  and 
the  plaint  waa  then  filed,  but  in  the  «ettlement  of 
itaaei  the  defendant  qnestii>Ded  tbe  jnriadiction  of  the 
High  Court,  and  the  Conrt  eventually  withdrew  the 
permiaiion  to  ane  in  the  Ui^h  Court, — Qa^re — Whe- 
thCT  the  order  appealed  against,  Bnallf  deciding  that 
leave  ought  not  to  be  granted  to  inititnte  a  auit 
for  wmt  of  juriBdictiou  uuder  cl.  12  of  tha  Letters 
Patent,  vnu  an  appeaUble  order.  Eadba  BmBB  r.  I 
Mdcksoosdh  Dub  .        .  31 W.  B,  804 

11.  MADBAS  ACTS.  j 

898, Vadra«  Poreot  Act,  a.  10—  , 

Dtciiion  at  to  Ullt  to  land— Appeal  to  Migh  Court  I 
from  decition  of  Diiirict  Court  o»  appeal.~*.n  \ 
app(«1  lice  ti>  the  High  Coort  frnm  a  deciiinn  of 
a  DUtrict  Cnurt  pawed  under  a.  10  of  the  Hadraa 
Forest  Act,  18B3,  on  appeal  from  the  deeiaian  of  a 
Forest  Settlement  Oiltcer.  EAitAAAjn  v.  Sbcbbtabi 
oi  StAtB  lOB  Ihsu  L  I,.  B,,  11  Mad.,  809 

894. — -  Madjaa    Bent    Beooveir 

Act  (Madras  Aot  VIU  of  18S6)— On^  cf 
Collector.— Bs  Uadraa  Act  Fill  of  136G,  an  appeal 
fr.im  the  decree  of  the  Collector  lies  to  the  Civil   I 
C^mrt      Olaqa    Sdbsajiak    Pillat   c.    HnTTiBir 

Chbitz 4Mad.,afl7  i 

■  896. i>ro«rf«f«.— Tha 

Civil  Coort,  in  hearing  an  apppal  from  the  decimon  of 
aOrflectOTundeF-the  Act,  mast  be  guided  by  the  Civil   . 
Procedure  Code.      SaBUKAHSi  Piliat  r.  Pibdhal 
Chittt 4Uad.,a61 


APFBAIi— «e*f<<<MiI. 

14.  HADBAS  ACTB—coiielndtd. 

896. a  10— Onfcf  to 

eject  tenant.— TSo  appeal  liea  lo  tbe  IMstrict  Couii 
from  an  order  paased  cm  an  application  to  eject  a 
tenant  under  a.  10  iif  the  Rent  Act  (Hadiaa  Act  Til 
of  1SS5).  Hasous  Takub  Sabbb  v.  HAkoviD 
jAnBB  Au  Sabbb  L  Xa  B..  4  Mad.,  167 

897. ■&  V>. «»,  78- 

Baeitio*  tf  Colltetor  gerfing  lenaM. — An  appal 
lies  from  the  deduon  of  a  Collector  ejecting  a  tenant 
under  ■.  10  of  the  Bent  Be<!Overy  Act  (AacfaaV  1B6G. 
Such  a  decisiiin,  nutwithatanding  the  use  of  tbe  word 
"iirAa"  in  tbe  section  referred  to,  !■  a  judgmoit 
within  the  meaning  of  a.  68.  MaJmmed  Yakui 
Sahtb  V.  MaXomtd  Jofftr  AU,  I.  L.  &.,  t  Mad., 
167,  not '  followed.  NAaAsiKEAiWAMi  v.  Lae- 
sBiiAKKA  L  I..  XL,  aa  Mad.,  486 


8a  Camb  Uroaa  ApnA&— Bbokitsbb. 


898,  — Order  poatponlng  aole  to 

enable  debtor  to  raise  amonnt— Cini^  Pro- 
cedure Code  (Act  VIII  of  1859 J,  i.  24S— Civil  Pro- 
cedure Code,  1S82,  It.  305,  603— Order  potlpouiug 
eale—Act  XSIIIoflS61, 1. 11.— An  appeal  lay  from 
an  order  passed  nnder  s.  243  of  Act  VIU  of  1BG9, 
portponing  the  sale  of  tbe  property  attached,  in  order 
to  enable  the  jodgment-debtor  to  raise  the  amount  of 
the  decree  a^net  him  (JACEaolf,  J„  diasentlng). 
Baitcmaii  Pbasad  r.  Ajodhta  Pbabad 

[1  a  L.  B,  I.  a,  7 :  10  W.  B,  r,  B,  6 

89ft  Order  reftulng  a3;iplloatlon 

to  appoint  a  nuinager.—An  appod  lay  from  an 
order  refusing  the  request  of  a  judgment -debtor  for 
the  appointniont  of  a  tnanager  nndtr  s.  249,  Act 
VIII  of  18£9.  BuBAKSnaHD.  Iwoxunei  Koav- 
-WAS         ....       8  W.  B.,  Mia.,  40 

4oa- 


fnBal  to  male  an  ordo'  on  an  wplieation  fbr  the  *^ 
pointment  of  a  ntam^[er  an  order  from  which  an  ap> 
peal  Ilea  noder  s.  11,  Act  XXIII  of  1861?    Hds- 

KOODDBBK  ABUS  C.  ABDOOC  AOBBX 

[lSW.B,84a 

40L Order    of  Hanager— Ct'eil 

Procedure  Code,  1859,  e.  Sti.— There  waa  no  appeal 
against  the  order  of  a  manage  appointed  noder  s.  248, 
Act  VIII  of  1859.  BHooamf  Hoteb  Dbbea  v. 
MooTK       ....        1W.B.,1C1b.,U 

16.  HEASUBEMENT  OF  LAND3. 

408.  — - — —  Order  of  Ileputy  CoUeotor. 
— An  appeal  tram  the  deciiion  of  a  Deputy  CoUectoi 
in  a  suit  nnder  a.  0,  Bengal  Act  VI  of  1862,  lay,  not 
to  the  Collector,  but  to  Uta  Zilla  Judge.  SaBKm  t 
Co.  fi.  Qholak  Ehbxitb  .    8  W.  bI,  880 


408. Question  as  to  standard 

pole  of  measurement.— Where  a  qncstion  as  to 
the  slandardpJe  of  measurement  in  usu  in  a  iiargana 


iizoabyGoo(^Ie 


DIOKST  OF  CASKS. 


APFSAI.— co«/i'<M«(/. 

10,  IfEASUESMENT  OF  UkSm-amclmded. 
{■  properly  isiied  uid   dettratined  betwem   paiUn 
by  the  BertDoe  Court  in  s  pruoeeding  nndet  Bragnl 
Act  VI  of  1869,  ■.  9,  the  determinatioo  !i  final. 
Kbix  Ckasd  SiMoo  e.  Bax  Gk)u.x  Snros 

[91W.B^424 

404. Order  of  Collector  in  snr- 

V«7  (Uid  msasureinent  of  lando. — An  appeal  Uy 
tu  the  Judge  fn-.m  the  deciaion  af  »  Cullector  in 
nuttei*  of  inrTe;  muI  meMoreinent  falling  within 
■a.  e  uid  10,  Bengal  Act  VI  ol  1862.  No  appeal  U; 
fcom  the  deckioii  of  a  Collector  aoia  i.  11  of  the 
aame  Act.  Tabcoz  Nath  Uooebuh  v.  Metdbk 
Biswu  B  W.  a.  Act  X,  17 

40Sl Order  of  Depu^Colleotor 

OS  to  Btftadard  pole  of  meaaurement.— No 
appeal  to  the  Judge  lay  frnm  tba  decision  of  a 
Deputy  Cullector  under  i.  11,  Bengal  Act  YI  of 
1S6S,  on  the  qucation  of  the  standard  pole  of  meo' 
■uTement,  Bazbal  Dai  Uooebkjbb  v.  Toioo 
PoKUCAno  .  7  W.  R,  288 

406. Order  of  Collector  m  to 

■tandaxd  of  mauurament— fiai^.  Act  VI  of 
1863,  «.  9  and  IJ.— When  the  riRhl  of  a  piuprietRr 
to  make,  under  s.  g,  Beoftal  Act  VI  of  1862,  a  mea- 
•nmnent  of  a  tenure,  ie  dupnted  soUIy  on  the  ground 
that  the  proper  itandard  pole  of  meamrement  nnder 
a.  11  is  not  employed,  the  Collector  has  powo'  to 
euqaiie  into  and  decide  the  true  length  of  the 
rtandard  pol^  and  an  appeal  lay  tn.m  his  decition. 

ICAKHOBQtl  CHOWDK&AIK  d.  FftlltCaAND  BoT 

[d  B.  L.  R.  1 :  14  W.  B.,  F.  a.  4 
407. Order  In  mettmrement  pro- 

Ooedlngfl—ilwree— Civil  Proetdmr*  Codt  (Act  X 
of  1877J,  tt.  a  a»d  6410— Bng.  Act  VIII  of  1869. 
t,  87,  Ordtr  mnd4r. — An  order  made  tinder  ».  87, 
Beupl  Bent  Act  (Bengal  Act  VIII  of  1809),  is  a 
Seaee  within  tbe  meaniiw  of  the  definition  contained  in 
Ule  CtTU-PmcAdnre  Cods  <Act  X  of  1877),  and  an 
•ppeal  lie*  tbEnfram  under  tlie  proviaioni  of  i.  640. 
BBonSDBO  Cooius  BoT  v.  Kussfa  Coouak 
Ohobi  L  L  B.,  7  CalQ.,  684 

[e  O.  I..  B.,  444 

40a Seng.  Act  VIJI 

^  J8S9, 1. 58.— An  appeal  Um  to  the  H^h  Court  from 
piocee^i^  taken  nnder  Beng.  Act  VIII  of  1B6S, 
a.  88.    Abmzd  Ali  v.  NmSAXDiin  Bot 

[34^.11.,  171 
Sm  Abdool  Bash  v.  Nrmavi'KD  Koosooo 

[SI  W.  B.,  108 
irhera  an  appeal  was  heard,  though  tbe  question  was 
not  raised. 

409.- 


JBtng.  Act  nil 

<ff  1869,  «.  8S.— There  is  ni  appeal  against  an  nrder 
made  by  the  Civil  Court,  under  ■.  S8  of  Braigal  Act 
VIII  of  1869,  directing  the  meaanrement  of  lands. 
Ciwdg  V.  Gobvrd\an  S.Of,  22  W.  £.,  iSl,  followed. 
Oolteli  Kiihort  Achatjee  v.  Katka  Mi^itt,  15 
W.  £.,  33,  and  MaMo  Dattt  v.  I,han  C&uttdtr 
BaMrjet,  ib.,  MS,  cited.  Eallk  Cbdbd.i  Dun  e. 
Pkotab  CHriiDiit  Qhosb  6  C.  Z^  B.,  484 


17.  K.-W,  P,  ACM. 
MP?. T—^'-^-  P.B«nt  ADt(XVm 


alleging  that  he  was  the  tenant  of  such  land  and 
J  was  his  sub-tenant.  J  disputed  Cs  right  to 
receive  rent  fcr  such  land,  alleging  that  he  wa*  not 
his  iub-taiant,  but  S't,  and  had  paid  such  rent  to  S, 
Under  the  provtoion  of  b.  148  of  Act  XVIII  of  1678, 
8  was  made  a  party  to  the  suit.  The  Collector 
decided  on  appeal  In  the  anit  that  S,  and  not  C,  was 
the  tenant  of  mch  land,  and  .T  was  her  nb-tenant,  and 
not  C*s,  and  had  paid  such  rent  to  S,  Hald  that 
there  was  no  dctcnnination  b;  the  Collector  of  the 
title  to  such  htnd,  but  as  incidental  to  tbe  question  who 
was  entitled  to  receive  tbe  rent,  and  ooneequcutly  the 
deduon  of  the  Collector  was  not  appealable  to  the 
District  Jadge.     Chotu  v.  Jitait 

[L  L,  B,  8  Aa,  63 

411  StUt  for   nnt 

ahert  the  right  to  reotire  it  u  duputed—QuettiiM 
of  title—Juriidietioit  of  Civil  and  Snaiut  Co%rU— 
hiifrict  Jttdgt,  Jttriidietion  of. — M  sned  I  and 
another  for  rent  in  the  Court  of  the  Collector.  The 
defendants  pleaded  payment  to  V,  who  was  accord- 
ingly brought  on  to  tbe  ri^cord  as  a  oo-defendant 
under  s.  148  of  the  North-Wertem  Provinces  Bent 
Act  {XII  of  1881).  The  Collector  decided  in  favour 
of  V.  Tlie  plaintiJI  appealed  to  the  District  Jut^e, 
making  all  three  persons  respondents.  Tba  District 
Judge  reversed  the  dcdiion  of  the  Collector,  and 
ordered  thewholecoststobepaid  by  F,  who  thereupon 
appealed  to  the  High  Conrt,  Held  that  the  District 
Judge  liad  no  jurisdiction  to  entertain  tbe  appeal  so  fu 
as  tbe  party  brought  in  under  s.  148  was  ooncemed, 
and,  that  being  so,  had  no  power  to  aifard  ocats 
against  him.    Asans  Bak  e.  Mausuka  Bbsam 

[L  L.  B.,  IS  AIL,  S64 

4ia. 


— '^-  m.  148.  188,  189 

— Landhatder  aad  leaant — Sail  for  arr«art  of  real 
— Bight  to  rent  ditpulad  bu  third  perioa — Appeal 
by  interveiKir.—K  ined  B  for  arrears  of  rent,  sach 
arreara  not  exceeding  BIOO.  His  right  to  receive 
rent  was  disputed  by  H,  a  third  person,  who  was 
made  a  defnidant  under  the  provisions  of  s.  148  of 
Act  XVIII  of  1873.  The  suit  was  tned  by  an 
Assistant  Ccdieelor  of  the  second  class,  who  dedded 
that  Jt  was  enUtied  to  the  rent.  S  and  S  appealed 
to  the  Collector,  who  dedded  that  H  was  entitled 
to  the  rent.  K  thereupon  appealed  to  the  District 
Jndge,  who  affirmed  the  detduon  of  the  Collector. 
K  thai  appealed  to  the  High  Court.  Meld  that  the 
Collector  was  not  competent  to  entertain  an  appeal 
by  Hi  that  as  between  £  and  2  aU  that  the  Col- 
lector oould  decide  was  whether  or  not  K  was  en- 
titled to  the  amount  of  rent  claimed ;  that  the  Dis- 
trict Judge  had  no  jurisdiction  to  entertain  fs 
appwli  and  that  ICi  appeal  to  the  High  Court  was 
not  entertainable,  the  District  Judge  not  having 
decided  any  question  of  proprietary  right  that  would 
JQstJfy  euch  an  appeal.  Kmbsa  Bak  v.  Hinov 
Lal  .    I.  Xh  B.,  4  AIL,  237 


lizcdbyGoOt^Ic 


DIGEST  Oi  CASES. 


AFFSAI.-eo>i;«iAl. 

17.  K.-W.  F.  ACTS— OMfiMMd. 

4ia  B.    18»-Qm#«<w 

of  lillt—Suif  pr  arrmrt  of  rt»t.—Wti.a«  the 
defendant  pleaded  iu  umrer  to  pUiuUlTB  latt  for 
VTesn  of  rent  that  defendant  no  longer  held  u 
tenant,  bet  u  mb-proprietor  ander  a  tettlonent  m&d« 
direct  with  def  end&nt  by  the  aettlement  officer, — Held 
that  tinder  >.  189  of  Act  XVIII  of  1873  the  mit 
involved  a  queition  of  proprietary  title,  and  that  an 
appeal  lav  to  the  Judge  of  the  district,  although  the 
smovnt  va  roit  was  legi  than  HIOO.  Bibhebab 
SurSK  0.  SrauHSEi    .         .     I.  Il  &.  1  AIL,  866 

414. J^peal  to  Dii- 

triet  Judge.— Aa  appeal  Ilea  to  the  Diitrict  Jndge 
under  i.  189  of  the  Kortb-Wcitem  Provincw  Bent 
Act,  M  irell  from  appellate  a*  from  original  deciiioiii 
of  the  Collector.    Bua  Siitsk  d.  Bttlk^ 

[L  !•■  B^  8  AIL,  888 

418. N.-1F.  P.  a«i 

Mt  Jmemdtunt  Jet  (XIV oj  188SJ,  t.  5—"St»t 
fayallt  ly  tie  tenant  " — Suit  t^  r^ti. — The  vrordi 
*■  rent  payable  by  ^^  tenant "  in  1. 180  of  the  Nortb- 
Wertem  PmvinMa  Bmt  Act  (XII  of  1881,  as 
amended  by  Act  XIT  of  1880)  mean  the  rate  of  rent 
payable  by  tke  toiant,  and  not  maely  the  actnal 
anonDt  ot  nuniey  which  U  due  at  uty  gireD  time  by 
the  tenant  to  hie  landlord  ai  rent.  The  appeal  there- 
tore  giveo  by  that  eection  ie  limited  to  caie*  in  which 
the  Court  of  flnt  inrtance  hai  determined  the  rate 
of  rent.    Bavsa  Fbabis  Sotoh  «.  Pbboabh  Bu 

[X  Ii.  B.,  18  AIL,  1S8 

416.  Il.-W.P.St«t 

Ad  Amendmtnt  Act  (ZIV  of  1886),  :  5— Rent, 
Bait  of.—Vhere  a  zamindar  goed  a  tenant  for  rent 
of  certiuD  alluvial  land,  the  amount  claimed  not  being 
above  KlOO,  and  the  tenant  objected  that  there  wai  a 
custom  in  the  villaBO  by  which  rent  waa  poid  in  csie 
of  alluvial  land  only  on  the  cultnrable  portion,  and 
that  dniing  eome  of  the  yean  in  snit  a  lea>  portion  of 
the  land  than  that  for  which  rent  waa  claimed  had 
been  cnltnrsble  ■. — HtU  that  in  inch  a  auit  the  rate 
of  rent  waa  in  dlipnte,  and  an  appeal  would  therefore 
lie.  B,adha  Fratad  Singh  v.  Pn-aiu\  Sat,  I.  L. 
X.,JS  All.,  193,  MiawtA.  Pavag  Sah»t.  Matadin, 
Weekly  Jloiet,  1890,  p.  399,  overmlad.  BlSEA 
Fuus  SiRan  o.  IUtbitba  Cbaitbr 

[L  L.  R,  14  All,  EO 


417.- 


—Landiolder  at 


Umont^Seml  payable  ftv  te»a»t—-Eat»  cf  reml. 
The  crttfriOD  to  be  need  In  deciding  whether  an  ap> 
Ml  liei  under  a.  189  ot  Act  XU  of  1881  ia  whether 
Um  dedscn  would  moral)'  affect  a  particular  year, 
or  whether  it  would  tnpply  a  plea  ot  ru  judicata. 
It  not  appealed  i«unrt,  for  all  luooeadiiig  veara  iu 
which  the  landlort  and  tanant  stood  iu  the  sam« 
rdation  as  wbeo  the  suit  was  brought.  SadJta  Frv 
tad  Singh  t.  Math«ra  Cha^e,  I.  L.  B..  14  All.,  BO, 
refetred  to.    Hozn  Au  Khut  c.  MAKTar 

[L  !„  B.,  16  All.,  Bl 

AlB.  Suit  to  iteorer 

arrtart  qf  reuenne — "  Bent " — "  BtMnw." — He 
term  "roit,"  as  nied  In  a  189  rf  Act  XII  ot  1881, 
cannot  he  extended  so  si  to  indnda  reTenne.    Hence 


APFXAXi-ecwttMAl. 

17.  H.-W.  P.  jLCK—nonUnMed. 
where  a  pUintilt  sued  to  recover  arrears  ot  revmuA 
alleged  to  be  payable  to  the  pUntiff  by  the  defen- 
dants onder  an  agreement,  the  defendants  bdng 
admitted  to  be  int^or  proprietors  of  the  land  in  re- 
spect ot  whieh  the  rflroine  claimed  was  payable,  it  wm 
held  that  no  appeal  lay  to  the  Distnet  Judge  under 
1.  180  of  Act  XII  of  1881.  TIUXDOASI  Bu  t>. 
SoOHBABm  .        .    X  X,.  B^  18  All,  809 

410.   "BmU  payable 

by  the  tenant"  not  in  ieene— Landholder  and 
tenttnt.—Ctatein  defendants,  bedng  sued  by  the  lamin- 
daia  tor  the  rent  of  land  hdd  by  them,  pleaded  in 
effect  that,  whatevCT  the  rent  of  the  land  in  suit 
nug^  be,  they  were  entitled  to  retvn  It  under  an 
affreement  bri^vecn  them  and  the  predecessor  in  title 
of  the  plaintiffs  in  Uen  of  interest  payable  to  them 
on  account  of  a  mortgsfte  gifoo  by  the  wd  pre* 
decessor  in  title.  Held  that  the  case  was  not  <«ie 
in  which  an  appeal  would  lie  to  the  IHstrict  Judge 
under  s.  ISO  of  the  N.-W.  P.  Bait  Aet,  inaamuch 
as  the  reat  payable  by  the  tenant  waa  not  in  iasne  in 
the  suit.    DiocEiAiB  Soroa  v.  Bm  Patsak 

[L  Ik  B^  Bl  All,  a47 

490. — —  Mui  a.  9S~Q%ef 

lion  at  to  rale  <^  reKt  payable  by  th^  tinairt  not  in 
iiene  in  the  appeal.— Vaier  s.  189  of  Act  XII  ot 
ISSl,  an  appeal  Uei  in  a  snit  nnder  a  93  of  the  Aet, 
whran  the  rent  payable  by  the  tenant  hat  been  a 
matter  in  Inne  and  has  been  determined.  It  is  not 
that  the  rent  payable  by  the  tenant  should 


I.  Haidis  KauT 
481. 


B.  iSl— Appeal  1o 

Sigh  Conrl  from  appellate  decree  ofDiitrwt  Jndg* 
paeeei  in  appeal  from  appellate  deeret  qf  Collee- 
tor.— An  appeal  liea  to  the  High  Court  from  a  de«me 
of  a  District  Judge  passed  in  appeal  from  an  appd- 
late  decree  of  a  CoBector.  Jai  Biv  v.  Ddlabi 
CHaRD  ....      I.  li.  B.,  6  AIL,  808 

49SL  9r.-W.  F.  IiKnd  B«Teiiiia 

Act  (XIX  of  1878),  BS.  118  and  U*—FaHilion. 
— Where  Iu  the  conne  of  carrying  out  an  order  for 
a  partition  and  of  asdgning  the  lands  to  each  co- 
sharer,  certain  co-sharera  clsimed  eaiiUn  plots  ot 
land  as  beluugiag  to  them  in  severalty  aud  demanded 
that  the  same  shonld  be  aeiigned  to  them,  and  the 
Collector  decided  that  some  of  such  plots  were  held 
in  severalty  and  one  was  held  tn  common, — Seld 
that  his  decdrion  was  ncA  paMsd  nndec  >.  113  of 
Act  XIX  ot  1ST8,  and  was  therrfore  not  appealable 
nnder  a  114  of  that  Act.  Bbibbab  Lu  v.  Tilokv 
Caam  .  L  L.  B.,  9  AIL,  810 

498. Order  for  parti- 
tion ly  Aeiieiant  ColUetor  eonfifmed  by  Collector 
—Ol^eetion  evieegiunttymade  to  mode  qf  partition 
—Qnettion  of  tif/s.— -Upon  an  application  made 
under  a  103  of  the  N.>W.  P.  Land  Bevoine  Act 
(XIX  of  1B7S)  for  partition  of  a  sbareinamehal,  no 
question  of  title  or  proprietary  risht  of  the  nature 
contemplated  by  s.  IIS  was  rusad,  nor  any  serious 
objection  made  by  any  of  the  co-sharers,  and  the 
Aatistant  Colleetot  recorded  a  proceeding  setting 


iizoabyGoo(^Ie 


DIQESt  0?  CA3EB. 


17.  N.-W.  P.  ACTS-mmo/xbi. 
fbrth  the  rain  wliich  vers  to  goTim  the  partitjon, 
■nd  tibi*  proceeding  was  conllnned  bj  the  Collector 
nnder  >.  181.  An  Amin  wu  orders  to  carry  oot  the 
partition,  and,  in  taking  stepe  to  do  so,  stoted  the 
priiu^^e  upon  which  he  propoied  to  diitribnte  the 
«ammon  Iwd.  An  objection  wu  then  for  the  Biit 
time  niied  b;  two  of  the  cc-aharen  in  the  Coart  of 
the  Ai^rtant  CoUeolor  to  the  indnvion  of  a  particu- 
lar piece  of  land  in  the  partition,  on  the  ap^nnd  that 
It  appertiined  eidneively  to  their  ibare.  Thii 
objeotitm  waa  diaallowed  by  the  Aniitant  Collector 
anil,  on  appeal,  by  Uie  Dirtrict  Jodge.  Held  that,  at 
the  ttaffe  of  the  proceedii^  when  objections  were 
teken,  it  wa«  too  late  to  determine  qneationi  of  title 
under  «.  Ill  ot  the  Act ;  that  acctsdingly  the  AKit- 
ant  Collector  could  not  be  laid  to  have  done  m  j 
that  the  objectiam  aonU,  tberefine,  only  be  ruarded 
in  the  li^i  ot  objectioni  to  the  mode  in  which  it 
waipTOpoHd  to  make  the  partition)  ud  that  eon* 
•cqnently  ijiere  wat  no  appeal  from  the  order  ot  the 
Anataot  Collector  to  tin  Dietrict  Jndge,  or  from  tiie 
Dietrict  Jodgeto  Uie  High  Coart.  Tota  Bam  v. 
IBHCB Du  .1.  1m.il,  B  AIL,  446 

484.  QKUlion    of  tilte 

• — Apptal  from  ordtr  u»dw  Jtnt  pari  of  i.  118. 
— No  appMl  lie*  to  the  High  Coart  &om  a  deci- 
rion  ot  a  Collector  or  Aidatant  Collector  nnder  the 
itral  part  of  *.  118  ot  the  Kortb-Wertera  ProTiDcea 
Land  Bevenne  Act  (XlXof  1873),  declining  to  grant 
an  applicMion  for  partition  nntil  the  qnection  in 
diipnte  ha<  been  determined  by  a  competent  Conrt. 
Iktiae  Baxo  d.  LATUAi-nK-RiBaA 

[I.  L.  B.,  U  AIL,  SaS 

«&  Ordtr      ^     Col- 

Itctar  o»  appUeatiou  for  partition — Bteitiott  on 
qnettioni^  fitU. — An  appeal  will  lie  from  the  "order" 
or  "deciadD"  of  a  elector  or  Atditant  Collec- 
tor trying  a  qaeiUan  of  title  r^eed  in  the  conrie  i^ 
the  hearing  <a  an  application  for  partition  nnder  the 
N.-W.  P.  Unit  EerenneAct(XIXof  1S7S).  SiAz 
BaeAH  K  ASDDC  Eabik  Ebah 

[L  X-  B.,  14  AIL.  600 

4ae.  B*.   814  and  819— 

Ordar  in  partition  pmetedingt—Dtcinon  of  qutt- 
lion  0/ title  by  a  Court  of  SatitniK—Sfvet  of  tneX 
daeinon  anUa  »x-parte,~Stld  that  th«  proiisone  ot 


_j.  S14  and  21B  ot  Act  XIX  ot  1S78  do  not  apply 
to  an  ex-parfe  decidon  of  a  qneition  ot  title  by  a 
Court  of  Bevenue  acting  in  partition  proceedinn 
nndw  •■  lis  ot  the  Kid  Act.  An  appeal  to  the  Dii- 
triet  Jndge  tbvetbreUei  from  an  order  of  the  An*t- 
»nt  Collector  in  nch  proeeecUngi.  Tulbi  Fdaou)  v. 
HatbdMu.    .  .    I.  L.  B-.  18  AIL,  aiO 

18.  OBDEBS. 

Set  CiBU  UKciB  Appsu— DBonu. 

427,  —  ■  ■■ — ~  Znterloentory  order — 
Itolattd  ittnt  q^  law. — An  app««l  will  not  lie  from  the 
■eparate  detcrminatloD  ot  an  iaolated  inoe  ot  kw  or 
fact  before  the  taking  ot  evidcnct  on  the  remtitung 


APTSAIi-imUimttd. 


488.   ■ nitffal      ordtr^^ 

The  plaintiff  obtained  a  decree  in  the  Conrt  ot  flrtt 
imtance.  The  defendant  appealed.  The  lower  Ap- 
pellate Court  improperly  directed  the  Conrt  of  fiiit 
uutance  to  lettle  the  matter  in  diapnte  in  accordance 
with  a  deciaion  of  a  former  Jn^e  in  the  mattir,  and 
allowed  the  partiei  ton  daye  after  the  retnm  of  the 
caie  to  file  objectkma.  Btld  that  the  proceediikg  ot 
the  lower  Appellate  Conrt  wa>  unwarranted  by 
taw,  and  mnst  be  taken  to  be,  if  anything,  an  inter- 
locutory Older,  and,  at  inch,  unappealable.  Lcia 
Bau  e.  BcvBn  Dbitb  .  6  IT.  W.,  180 

438, Order  dlsmlBBine  part  of 

olalm  before  final  dearee— Ct«i;  Freeedar* 
Code,  1877,  :  Mft— Where  a  Judge,  after  the  de- 
fendant'! written  itatement  was  pnt  in,  framed  cer- 
tain prelinunan  iaann  and  decided  them,  directing 
part  of  pltdntifTi  claim  to  be  dinnined  and  part  to 
be  tried  on  the  meriti  (which  trial  might  noceiN- 
tate  the  talcing  ot  an  acooimt  from  defendant), — Held 
that  DO  appeal  lies  from  such  an  order  on  tbe  put  ot 
the  plaintiff,  because  the  Civil  Procedure  Code  only 
allows  an  appeal  agaiort  a  portion  of  the  decirion 
when  there  bae  been  a  decisioD  relating  to  the  <Ue- 
poaal  of  the  entire  suit,  or  on  the  part  A  the  defen- 
dant, inannach  aa  there  had  bem  no  flnal  order  to 
take  an  account.  Vihoataoibi  Baja  v.  Mahom- 
UBD  BAsmrtTLLA  Sahis       I.  Ii.  B.,  8  Had.,  18 


48a  ~ 


-  Order  reifeotina    aj^lloa- 


on  ao  application  for  refund  of  lufflcient  itAinp  duty 
and  penalty,  after  a  caae  remanded  to  it  had  been 
compromised.  Eedreee  ahonld  be  sought  by  way  of 
motion  rather  than  aa  an  appeal.  Bahawooj  Doel 
«.  QoyEBBXEar  .  .   8  W.  B.,  Ml*,,  88 


481. 


-  Order  of  Mujuif  diaiotea- 
Ing  suit  for  imder-valiiation.— An  appeal  will 
Ue  from  an  order  ot  a  Hnnilf  diimiaaiiig  a  mit  la 
beyond  hit  juriadiction  became  it  was  nnder-valued. 
JOOAH  BtfEBS  «.  UlSBB  BiBBB  aliat  MaaiTK 

[7  W.  B.,  188 

4S2. Order    dleaUowliig     ap- 

ttolutment  of  mlniaterlal  offloer — Aet  XVI 
of  ISeS,  t.  9. — A  party  whose  appointment  by  a 
SnbordinBte  Jndge  or  Huniif  ia  disallowed  by  a 
Zillah  Jndge  on  the  gromid  that  he  ia  not  quailed 
tor  the  appcnntment  hai  no  right  of  appeal  to  the 
High  Conrt  agwnat  the  Jndge'a  order.  Ix  thi 
XATTBB  or  SaoBHBB  Eisan  Hookekjib 

[14  W.  B^  Sfi8 


488,- 


-  Order  of  Uagifltrate  dla- 


mlMriTig  ministerial  of&oer— CoHWMjioMr  of 
Stvtnnt  and  Circfnt. — The  Conuniaaunier  ia  the 
proper  anthoiity  to  whom  an  appeal  Uei  from  the 
order  of  a  Ha|^rate  iH»Tnl»iiig  ■  minJateriat  ofioer 
trom  hii  poet,  and  the  ordw  ot  tbe  Cowniiwionar 


lizcdbyGoOt^Ic 


DIGEST  OF  CASKS. 


AFPEAIi— eoa^fiiMiJ. 

IS.  OB.DES.a—eoiUiinted. 
pused  in  appeal  ii  flnal.     Iv  be  Pabbhh  Nuueav 
Smsa       3  B.  I..  B.,  A.  C,  870: 12  W.  B.,  823 

434.  — 


— No  »ppmI  lay  fram  &d  order  of  a  Coort  giving 
pcBHtBion  rnider  a.  264,  Act  Vni  of  ISE9,  to  t. 
purcbaMt  at  a  uld  io  execntinn  of  a  decTN.  Ohibto 
MoTSB  DouEB  r.  QooBoo  Doia  Bot 

[17  W.  Bn  896 

48B. Order  reftising  to  s^ant 

POBf)BM\oa— Civil  Procedvrt  Code,  J8B9,  it.  SB9, 
D$3. — No  Appeal  lay  from  an  orikT  tefrntiim  to  grant 
powuloD,  under  (t.  2G9aiid  26S,  Act  VIII  of  1859. 
QoPAL  Cai7H£IB  QfioSB  V.  Bu  Churobb  Dctt 

[2  W.  IL.  Mis.,  8 

488. .  Order  admitting  olaim  of 

d&r-patoidar— Ci'n^  Proeedurt  Code,  1859, 
«.  909. — No  appeal  lay  frcm  an  oidcr  admitting  the 
clum  of  a  dar-patnidtJ*  who  lw«  intfrTcmed  nndcr 
1. 269,  Act  VIII  of  1869.  Jascb  Cbckji  Thakoob 
tt'.  Bboubath  Sihoh  Eos         6  W,  IL,  Mie.,  61 


487.^ 


Order  on  &ppU<Mtioii  to 

r«view^C<«2  Proeedtra  Code,  1882,  t.  629— 
.Appeal /ram  decree  at  intended. — A  aeonnd  appeal 
Uea  aguut  an  ordn  of  a  Inwer  Appellate  Ci.Tut 
nMed  under  i.  6S9  of  the  Civil  Froeednre  Cede 
(Act  XIV  of  1882)  where  the  appeal  to  the  Inwer 
il;pp«11ate  Conrt  haa  been,  not  frcm  the  order  ^Inw- 
Ing  a  review,  but  from  the  original  decretal  order 
itielf  ai  amended  by  the  ori^nal  Conrt  on  the  appli- 
cation for  review.  Than  Singh  v.  Chundnit  Singh, 
I.  L.  S.,  11  Calc,  296,  distingiuBhed.  Sevible-Tite 
worda  of  >.  629, "an  order  of  the  Conrt  for  rejfcting 
the  application  shall  be  final,"  primdfaeie  apply  to 
the  Conrt  which  haa  paued  the  original  decree,  but  in 
apiiit  they  would  acdn  properly  to  apply  alio  to  an 
rader  of  an  Appellate  Conrt.  Bala  Natka  v.  Bbita 
Naiha  I.  Ik  B.,  18  Bom.,  496 

4S8L Order    rejecting    review 

—Civil  Procedure  Code,  1859,  t.  878.— So  appeal 
liea  ftom  the  rrder  of  a  Judge  rejecting  an  appli- 
<*tton  for  a  review  of  hii  order  diitniuing  an  appeal 
for  default  of  proaecntion,  Cbowubkt  Buttttx 
PiBBAs  V.  HuHoovAK  Ja  h  W.  B.,  1864,  lUa.,  20 


44a  - 


.    _  -  Order  rejecting  appOaa- 

Hon  for  revisw  of  order  dlsmiaaing  ezeoa- 
tion  proceedings  for  deftialt  In  payment 

of  proeesB-feee— Cinii  Procedure  Code  fAct 
XIV  of  ta82J,  tt.  2,  244  fej,  B40,  633,  B«d  629. 
— That  an  application  forreviewof  an  order  diamiiaing 
an  exocntion  caae  fir  nonpayment  of  prccew-feea  ia 
not  an  application  nader  a.  241,  cl.  (c),  (if  the  Code 
of  Civil  Pniccdurc,  but  one  fur  review,  and  no  appeal 
liea  therefixm.  Pudkakumb  SiBOn  o.  Dookqa 
rsBSHii)  DooBBE  .         4  C.  W.  N.,  89 


AFPEAL-eimh'Mwif. 

18.  OBDEBS— MBhMKrf. 
441.  Order  dlspoaing  of  Appli- 
cation fbr  review  on  tlie  merlta.— Where  an 
application  tor  review  i*  diapcaed  of  as  upon  a  re- 
hearing on  the  merita,  an  appeal  liea  fr.m  the  order 
■0  paned.    AiUHin  Aii  c.  BumBOO 

[18  W.  B.,  188 

442. Order  granting  revieir — 

Civil  Froeednre  Cade  (Act  ZIV  of  1382J,  t.  $29. 
— No  appeal  Ilea  from  an  order  granting  a  review  of 
judgment,  except  in  the  cam  aet  frvth  in  a.  6S9  of 
the  Cirii  Pncednre  Code  (Act  SIV  of  18»3). 
BoUBAT  AND  Pbbsia  Stbav  Naviqatiov  Coxtaitx. 
c.  S.  S.  "ZvABi''  .        .    I.  Xi.  B.,  12  Bom^  171 

448. Letter*   FalenI, 

Eigh  Court,  cl.  IB— "Judgment" — Order  gratding 
review  of  judgm»»t— Civil  Procedure  Code,  1S83, 
t.  629.— A  leooad   appeal   waa  decided  on  the  lit 

June  1BS8  in  favour  of  the  respandeiit*  by  two 
Judge*  of  the  Higli  Conii.  On  the  a4Ui  Jnly  1888, 
an  application  for  review  wa*  filed  with  the  Be^^atrv. 
Varii.ua  reaaonl  prevented  the  two  Jndgei  from  aittilis 
together  until  the  month  of  March  18^9.  On  the  6th 
March  the  matter  came  up  before  them  when  a  rule 
waa  iaaned,  calling  upon  the  reapondenta  to  ahow 
cauae  why  a  renew  abonld  not  be  granted,  and 
made  retnmahle  on  the  SSth  March  1889.  On  that 
day  one  of  the  Jndgea  had  left  India  on  fndougU 
and  the  rule  waa  taken  up,  heard,  and  made  abadnte 
by  the  other  ot  the  two  Jndgea  aittiup  alone.  Reld 
that  the  order  wai  not  a  jn^ment  withini  tbe  mean* 
ing  of  cL  IG  of  the  Lettera  Patent ;  and  that  no 
appeal  would  lie  therefrom,  the  order  bring  final 
under  a.  689  of  the  Code  ot  Civil  Pro«ednie. 
Sombag  and  Pertia  Steam  Savigatiou  Company  V. 
The  ••  Zuari,"  1. 1,.  B.,  13  Som.,  171.  and  Aehaga 
V.   Satnavelm,  I.    L.    S.,    9  Mad.,  363,  approved. 

AoBBoT  CamB  HoBiMn  v,  Shamaiii  Loobdit 
MoBUMT  .  Z,  Ii,  IL|  16  Calo.,  786 


444.- 


-  Order 


,  Judgment-Civil  Procedure  Code  (lSt<2J, 
«.  0S9.— No  appeal  liea  fioD  an  order  gnnting  a  review 
of  judgment  except  aa  provided  by  a.  689  of  the  Kvll 
Procedure  Code.  Sambau  and  Pertta  Steam  naviga- 
tion Co.  V.  a.S.  "Zuan,"  I.  L.  S.,  12  Bom..  171, 
followed.     Has  Kabdam  Sabai  v.  Bekau  Suen 

p:.  Ik  XL,  2S  Calc.  8 


446.  - 


In  general  final 

ippeal  an  order  for  review  can  only  b«  challenged 
upon  the  gronnda  stated  in  *.  629  of  the  Civil  Pro- 
cedure Code.  Ear  Sandan  Sahai  v.  BAari  Sii^k, 
I.  L.  5.,  99  Calf.,  B,  followed.  Baxoda  Cefxn 
QHoBBe.OoBiirD  Pbobsao  Tbwabt 

[L  I..  B.,  22  Calo.,  964 

446. Civil  ProeiAur* 

Code  (1883),  tt.  606  and  699.^No  appeal  will  tie  frcm 
an  order  granting  a  review  of  jndsmeut  eicept  under 
the  cimdiUone  apecUed  lu  a.  629  d  the  Code  ot  Qvil 
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> 


DIOBST  OV  CA8S8. 


(    SOS    ) 


APFEAIi— coBJi'mm/. 

18.  OBDEBS— (Wa<»Mi(. 
ProMdwe.    Bomtag  and  Ftnia  Steam  Sapigatioit 
Co.  T.  3.S.  ••  Zuari,"  J.  L.  M.,  13  Bom^  171,  W- 
low«d.    Dabtai  Bdi  e.  Basbi  Pbaus 


447.- 


-  of  ap- 
peal.— Ko  appal  lie*  fiom  mo  order  granting  k  renew 
of  judgment  except  in  cue*  ipecifled  in  ■■  629  of  the 
CitU  Procedure  Code.  Sonbay  and  Perna  SUam 
Xavigalio*  Compai^  f.  S.S.  "Zuari,"  I.  L.  B.,  13 
Bom.,  171,  followed.  Rar  tfaudaa  Salai  v.  Behari 
Si»gk,  J.  L.B.,Sa  Cole.,  3,  uid  Banda  Cton  QioM 
T.  Gobind  r»rikad  TetBary,  I.  L.  R.,  33  Cole.,  98i, 
referred  to.  That  the  Conrt  which  hM  granted  the 
reTiew  bM  Ame  hi  irithaat  mfflcicnt  reMoni  ii  not » 
nJid  gronnd  of  appeal  nndet  i.  629.  Hvjtni  B1.1C 
GBOiroass  v.  Bibhui  Pikeash  Nuuix  SnroB 

CL  Ik  B^  M  Oal&,  878 

-  C.'m7 


0M«  CISSaj,  M.  6aB,  ess,  BSe.amdSn—Ordergrawt- 
ias  a  reti—f  ■«  1  tmit  <^  Small  Catue  ComH  mabtr* 
talmtd  at  Utt  Mo*  KBOO.—l^  %  mit  of  ft  utnM 
MgniiaUe  by  %  Small  Caan  Conrt  and  rUned  at  len 
than  BGOO,  an  order  granting  a  re*iei*  wa*  F**Md  by 
A*  Appelate  Gonii  withont  tetfaitag  any  reaeon  m' 
iL  An  appeal  waa  preferred  ag^nit  that  order-  to  the 
HI(^  Coort  nndar  t.  689  of  the  Code  of  CirQ  Proee- 
du« : — MeU  that  the  order  wai  bad,  betng  in  oon- 
trnventico  of  the  proriiiMi*  of  ■■  626  of  the  Code  of 
(Xtil  Pmeednre  :~-S<I<'  alaoi  npon  the  objection  of 
the  rMModcnt,  that  no  appeal  lay  agaimt  the  above 
ocdit,  UMkt  the  appeal  waa  pennimble  under  i.  629, 
the  proriaiont  wbereol  are  not  controlled  (a  mper- 
•eded  by  i.  ESI  of  the  Code,  Qoertion*  niMd  in  an 
sppliemoo  for  rerieir  are  totally  different  from  thoae 
raMed  in  the  rilt ;  a  review  can  only  be  granted  on 
•pecial  gmnndi,  and  it  ma;  well  be  that,  althongb  an 
appeal  ia  not  allowed  fmm  the  final  decree  in  the  mit, 
an  appKal  ii  allowable  from  an  order  granting  a 
rfview.  which  oonld  re-open  the  caie  after  it  had 
beendupoaedof.  OiAinTm  Aauve.  Bipnr  Mohoh 
Sm        .        .        .        .LL.XL,  aaCala,  781 


- ,        -- orim 

— Where  the  Court,  on  the  application  fo 
of  Indgment,  amende  a  clerical  miitake  in  It* 
□ri^^nal  order,  the  decree  drawn  up  in  confarmity 
to  tUa  order  becomei  the  final  decree,  and  an  appeal 
will  lie  agunet  it  if  bronght  within  the  time  pre- 
•eribed  toe  bringing  an  appeal  againit  an;  other 
■ii^^lar  decree.  JorznHBN  Uoocbuki  e.  Ataoos 
BoHOHAM   L  Ii.  B.,  e  Cftlo.,  Sa :  6  C  Xl  R,.  fi76 

4B0i  Order    rojsotiiia     lusaffl- 

'  ol«ntly-atampMl  doenment— The  qnertion  of 
the  aifaiiwibility  of  an  iniafficiently-itBmped  doen- 
DMnt  Mice  admitted  m  evidence  by  a  Court  cap  form 


AFFBAZi— «o«h'a*«i. 

18.  OBDKBS—eosfiMwA 
no  ralid  gronnd  of  appeal.    Sboob  Lau  e.  Joirsu 
BrasB    ....    I.  L.  a,  8  Cftlo..  787 
[a  C.  L.  B^  438 

4SL  ■ Order  refbjdng  to    ftllow 

dooumeut  to  bs  filed.— No  appeal  liei  from  the 
refoial  of  the  Judge  of  an  Appellate  Conrt  to  allow 
a  fircih  document  to  be  Bled.  Bbokwith  «.  Ktbhto 
Jbbbuh  Bdcueu   .   Marali.,  978 :  9  Hay,  ft36 

463.  Order  oompensatlnc  de- 
fendant for  low  of  properly  «ttaalied.— 
Eald  that  no  appeal  Ilea  to  the  Dlttriet  CouH  from 
an  order  made  by  a  Munut  compenaating  a  defendant 
for  lou  of  property  attached  before  jatbtnent  under 
a.  »1  of  Act  VIII  oi  1869.  Tkikah  Ootaxdbut  .. 
DvLUBK  Kdbsb     .   S  Bom.,  888,  9iid  Zd,  867 


-  Ordar  for  oompetuatioii  01 


from  an  award  of  compenaaUou  en  rsleaae  01     . 

property.     Huboiooxddkbi    Domu    e,    BuTOMt- 
kohovDau  .   8W.B^]Iis.,98 


454. Order  relMUlng  proper^ 

from  attadunent— Cfaim  to  profeHy  aUadiad 
—CiM  Profdtir*  Ccd4,  tt.  86.  346.— The  pbbtiff 
aned  to  recow  a  mon^^debt,  and  applied  tor  atUch- 
ment  of  certain  propetty  beftire  jn^^ent  n>e 
appUeatioB  waa  oppoMd  b;  the  wife  of  the  defendant, 
who  elided  an  intereat  in  the  property.  She  waa  made 
a  defendant  by  the  Conrt  of  flrat  initADce,  which  made 
a  decree  in  ^voor  of  the  [daintifl  for  the  debt,  bnt 
rdeadng  the  property  from  attadmioit,  thna  allow- 
i:^  the  wife*!  objection.  S»td  that,  notwithat^nd- 
ing  the  irregularity  of  thni  diipoting  of  the  claim 
by  an  order  contained  in  the  decree,  inch  irr^fnUrit; 
did  Dot  affect  the  nature  of  the  order  releaiing  the 
property  front  attechmmt,  and  no  appeal  theroErom 
lay  to  Uie  Jndge,    OlOBai  e.  Bak  Bittcuii 

[8  Agrn.  279 

4BB. Certain  property 

having  been  att*ched  in   eiecntion   a>  belonging  ' 
'  '  "  '■      waa  cUimed  bi 


the  jud„ 

third  put;  and  releaaed  from  attachmeat.  Stld 
that  no  appeal  by  the  judgment-debtor  lay  from  the 
order  of  releaae.  Shax  Soonssb  'Kooxvmm  e. 
Bdohookaxr  Bubatb  11  W.  B.,  964 

466. —    _- So  appeal  liea 

from  the  order  of  a  Court  relcaiing  a  property  from 
attachment,  on  the  gronnd  that  it  la  in  the  poeeoeainn 
of  the  judgment-debtor,  not  on  hit  own  account,  but 
on  acoonnt  of,  or  in  truit  for,  tome  other  pennn. 
Bauba  Ejehik  V,  AKasBimBix    .  11  W.  Bl,  904 

467. Whereproperty 

attached  in  eiecntit  n  ia  releaaed  at  the  initaoce  of  an 
intervenor,  noder  >.  246,  Civil  Procedure  Code,  and 
retained  in  hii  poiBcniim,  the  decree-holder  .baa  no 
right  of  appeal.  Ik  tsi  katixb  ot  Ajooohta 
Dui iaW.B^864 


1  by  ( 


lizcdbyGoOt^Ic 


DIOE&T  OF  OASra. 


) 


18.  OBDEES-MmftMMd. 


lith  riffit—Civil   Froce^t 
288.— Aa  objactli 
certftin  property 
judgmont-debtor 


Suit   to   eriai- 

Code,  1877,  It.  378, 
■Ku  m&ae  to  the  attuhment  of 
the  eiecntioD  of  >  decree  by  the 
the  gronnd  th&t  inch  property 
,  not  u  his  own  property,  bnt  on 
Tbii  objection  mu  one  of 
the  n&tare  to  be  do&lt:  with  nnder  ■.  278  and  follow' 
ing  tectiona  of  Act  X  of  1877.  The  Court  aiecnting 
tlw  decree  mwDe  va  order  ^minct  the  decree-holder 
raleidiig  the  property  from  attkchment.  Seld 
that  (ocn  order  wm  not  appeftlable,  the  t»ct  th»t  the 
objection  wm  nude  by  the  jadgnMiit-ckMor  notwith- 
ftuiffin^,  and  the  dMree-holde^i  proper  remedy  wai 
to  inititate  m  mit  onder  the  proTiAmt  of  i.  288 
of  Act  X  of  1877.  Shuteab  Diu  c.  Axm  HinsK 
p.  lb  IL,  9  AIL,  763 

469;  Appeal  iy  dt- 

et*t-kaldtr. — When  parties  holiUng  a  decree  which 
declare*  that  they  have  a  lien  to  ^  wtiifled  by  the 
•ale  of  certain  property,  proceed  to  attach  and  hi)  the 
property,  and  in  pnmin);  tbia  eonne  aro  met  by  an 
objection  nnder  Act  Till  of  IBGS,  a.  246,  and  that 
objection  i>  adjndicat«d  nofaronmbly  to  them,  no 
append  liea  frun  inch  ad^dication,  though  the 
partie*  are  at  liberty  to  bring  a  nit  to  eitAbliih 
thdr  rigrhti.    HiXTOO  Ll£b  «.  HlBTlX  KoomBH 

[18W.il.  98 


4aa ' 


III     Pr. 


eednre  Code,  I8S9,  t.  2K~Aet  Z  of  1859,  t.  106.- 
Where  land  is  attached  in  ezecntioa  of  a  rent-deere«, 
and  on  an  application  either  nnder  Act  VIII  of  lftG9, 
1.  246,  or  nnder  Act  X  of  ISGB.  t.  106,  it  U  releaied 
front  attachm^iit  by  order  of  a  Court  of  oompetent 
jnriidictioii.  mch  order  ie  not  tabject  to  appeal,  and 
can  only  be  impugned  by  a  ragnlw  loit.  Is  tbm 
■uTTHX  ov  THB  rsnvioir  or  Ubjoob  BiMot, 
UuooN  Bisax  v.  muiONZB  Sraas  I>bo 

[:flOW.B.,90 


461. 


_.  .  -  Order  dlunioaliig  olalra 

to  KtttMdied  proper^— Civil  Froeedttre  Code, 
lasa,  ((.  381,  a8a-~Saeiniiio»  of  deer»t—OMoetio» 
to  ottaciMMf.— The  hdrt  of  the  deceaud  obugor  of 
a  iKud  wa«  ined  therem  on  the  gronnd  that  they 
wert  in  poneiaion  of  the  property  of  the  deceaeed, 
*nd  a  decree  mu  made  in  thii  mit  for  the  reoovery 
of  the  amonnt  rlumed  "from  the  property  of  the 
-  deocaied."  In  eiecation  of  thli  decree,  the  ptuntifl 
OHued  certain  property  to  be  attached  aa  belonging 
to  the  deemed.  The  detatdant*  objected  to  the 
attachment  on  the  ground  that  the  property  belonsed 
o  them.    The  Cowt  eiecoting  the  dwree  p 


deceaied,  dlMklhiwed  it    Held  that  the  . 
npon  raeh  objection  were  taken  nnder  i.  281  of 
Cavil   Fiocednre   Cod^  and  the  order    dinllowtng 
It  waa  thereftiro  not  appealable.    Awu>s  Koabi  e. 
BuTuTiwABi  L  L.  B.,  8  All.,  109 


4ea- 


-  Civil   Froei 


dmr$  Cod;  1869,  i.  M9.— Where  k  cUim  under  i.  846 


APFBAIr-eomiiiMtd. 

18.  OBDEBB-omdimMiL 
of  Act  Till  of  1BC9  u  dijmlMed,  there  ia  no  appeal 
from  the  orderof  iti«iYii«««t     Busshbb  c,  BcjiasHBi- 
xiinTB  8  W.  B,,  IOb.,  46 


No  appeal  liei  ag^nit  an  order  pawed  on  an  applica- 
tion made  bcriEote  decroe  nnder  ■.  78  of  the 
Civil  Frocednre  Code,  except  hi  cate  of  an  appeal  from 
the  decne  itielf  u  provided  for  in  i.  863.  Faravar- 
tani  V.  Ambalavaaa  Fillai,  1  Mad.,  197,  doei  not 
conflict  with  thk  mling,  as  the  peWAon  thse  waa 


484.         '  Civil    Proee' 

d^Hv  Code,  iSB9.— The  action  of  the  Conrt  nnder 
t.  78,  Act  Till  of  18SB,  ia  a  matter  of  diaeretian. 
and,  npon  a  tme  eouatmetion  of  aa.  S68  and  86(^  not 

a  matter  of  appeal ;  bat  an  appeal  will  lie  after  decree 
againit  interlocntoiy  orders,  it  they  affect  the  deciiicn 
on  the  merita  or  the  jnriadictioD  of  the  Conrt.  Bma- 
MATH  SAHor  e.  OoFu  Sahoo         .     14  "W.  B.,  80 

iSh  UPBVinA   EXUEKA  DXB  o.    NoBUr  KsUHHA 

Boat        ....    17  W.  B.,  870  note 
[8  B.  I..  B.,  O.  C  118 


4es.  - 


-  OtAn  refoalnB  appUo»- 
Uon  to  add  partr— Ci««7  Froeedtm  Code,  1S77, 
I.  SS. — An  order  rehnng  an  application  nnder  a.  82 
of  Act  X  of  187?  by  a  petaon  to  be  added  aa  a 
defendant  in  a  anit  ia  not  appealable.  Eabhab  Baa 
e.HnBil^A&     .  .    I.  Ik  B.,  9  AIL,  904 


-  Ordor  T«]»ctins  applies 
tlon  to  Add  puty — Cteil  Proctdurt  Coda,  n.  83 
and  088,  cl.  :?.— An  order  rejecting  an  application 
nnder  «.  82  of  the  Civil  Procadnre  Code  to  be  made  a 
party  to  a  anit  la  not  appealable  nnder  cl.  8, 
a.  6SB.  Abibtbbibu  EkAioon  «.  KoinjBUionMA 
Kkatoos  .  L  K  B,  18  Cnlo,  100 


-  Civil      Prmv- 


487.  

dvn  Code,  ».  AS,  1585  (9)— Appeal  againtt  order 
fiat  a  plaintiff  be  made  defendant. — An  appeal  liea 
nndn  Civil  Procedure  Code,  a.  688  (9),  wunat  an 
ordv  nnder  a.  82  that  a  plaintiS  be  made  ibfeaidant. 

LUBKKAXA  V.  PAXAMABITA 

[L  I..  B.,  19  MtuL,  489 

4e8. Order  dlBmlaains  patltlon 

fbr  examination  of  witn«M— Civif  Pnmednre 
Code,  18B9,  tt.  168,  J09.— The  ordo'  of  a  Conrt  ^t- 


Bak  Subds  SiKoa  V 
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(    BIO    ) 


APFZAIr— eoafiMwcf. 

18.  0BDBB8— mafi'wMd. 

4eft  Order  a*  to  «>peiiBM  of 

Wltn«m— Ctnl  Proctdmre  Codt,  1850,  t.  151.— 
An  ordnr  wh  dimIc  directiog  the  r«&liifttion  (  under 
«.  lEl,  Civil  Frocedare  Code,  186B)  b;  ktt&clunent 
■nd  aJe  of  the  eipetuei  of  a  witnen  after  he  wu 
dSjcfauged  withont  bdns  reqnired  to  fdve  evidaDce. 
A  mlx^UaDeoTu  Bppeil  mvinff  been  filed  from  the 
order,  the  High  Court  igmed  %  role  to  ibow  cnue 
wh;  the  appeal  thonld  not  be  allowed.  <hi  no  nnn 
tieiiig  ahoWD,  tbe  »pp«^  wm  filed.    BiJOT  KUBBH 

IfOOEISJU  v.  Jox  KUBUI  MO0XBBJ» 

[iaw.B.,4ao 
47a- 


tion  tos  . -       ., 

order  of  a  lover  Coiut  nupending 
■  decree  pcDdiug  the  remit  of  an  mqoiry  in  a  crou- 
decree  held   b;  the    jndgioeat-debtor.      Shttb  «. 
Btn-WUT  SiirsE  .  .  2  W.  B.,  M1&,  SI 

471.  Older  staylfig  e*eotitloa 

tf  decree— Ci«V  Froetdmn  Codt,  1869,  :  DOB.— 
No  appeal  lies  agunct  ao  order,  under  the  last  danie 
ot  a.  ^  of  the  Code  of  Civil  Procedure,  *ta;inf  the 
execution  of  a  decree.  The  Higb  Court,  howerer, 
in  the  ezerdu  of  iti  eitraor^nar;  jurtadiction,  will 
exajniae  the  jadictal  propriety  of  luch  an  order. 
Oi.iaHixiux  e.  CEsncAL  Jodhkai 

[U  Bom.,  161 

47a,  Civil     Froet- 


dmn  Codt  (Aet  X  of  1S77),  it.  048.  344,  588.-  __ 
decree-holder  baring  attached  tbe  property  of  his 
jodgmait-debtor  in  aecntion,  the  h^ter  applied  tar 


attachmoit  on  the  property,  and  struck  the  eiecu- 
tatm-eaae  off  the  file.  The  decree-holder  appealed  to 
the  High  Coiurt.  Stld  that  no  appeal  lay.  Nihu 
Caun>  aliat  CHtnrro  IiAU,  Dasi  r.  BungaAsi 
Duun    LIkB^8Cala,ai4:lSaL.Zt..5S 

478. ; Stey     of  MS- 

tmUimptiuKmg  nit  httwetn  d»eret-h)lder  majftdg- 
mamt-iMor — Apptalfhna  ordtr  ttaai»g  execmlion 
— Citil  Proetdwr*  Code,  t.  3*?.— An  appeal  liea 
from  HI  order  paewd  under  s.  S48  of  the  CitH  Pro- 
cadnie  Code,  staying  executiou  of  a  decree  pending 
ft  niit  between  the  decree-holder  and  iudgmeut^btor. 
The  pluntifl  imitated  a  suit  s^nuiist  defsidaat  tar 
recorery  of  money  and  other  relief,  which  was  ulti- 
mately £smia«ed  in  appeal  by  the  High  Court,  and 
he  waa  oriianA  to  My  defendant  B1,000  aa  coate  of 
jntiif  tilen  brought  this  anlt 


walnit  defenduit  In  tlie  Court  of  the  Bubordinate 
Jndge  ot  faraUwbad,    and  wUh  It  waa  sanding^ 
>  appKed  to  the  Onirt  to  ezeeate  hia  decree 


PUntitf  Uien  apfdied  far  stay 
czeonUon,  and  bis  application  wm  refuted  by  the  first 
Court,  bnt  granted  hytheDisUct  Court.  On  appeal 
by  defendant  to  the  High  Court,  htld  that  an  appeal 
lay  feon  the  order,  aod  the  June's  order  was  < 


APPEAL— eo«<;«ii»rf. 

la.  OBDBBS— eoMtMHMdl 

474. BkutUs  lond-^ 

—Civil  Proetdun  Codt,  Aet  XIV  of  1882,  n.  S4B, 

588.— The  Court  which  pasted  a  certain  decree  ordered 
eiecntion  thereof  to  be  stayed  pending  appeal, 
on  the  debtor's  furnishing  secnrity  fo)  the  amount  of 
BTO,000,  under  the  proT&ous  of  e.  61E  of  the  Code 
of  CitU  Procedure.  The  debtor  objected  to  the 
amount  of  secoiity  required,  and  app^ed  to  the 
High  Court  ou  that  gronnd.  Ttie  dem^holder  caa- 
tended   that  no  appeal  lay.    Seld  that  the  order 

was  appealable.    S''     '"  '      " 

security  required  n 
0.  Gbbcmos  , 

47B.  - 


~  Order  releMing  BUrel^ 
for  stay  c^  ezaeatlon. — No  appeal  inll  lie  fnm 
an  order  by  a  District  Ju^^  releadng  a  surety  fnou 
tecurity  taken  from  him  by  the  High  Coort,  to 
enable  a  decree-holder  to  take  out  eieentioo  of  hit 
decree  pending  an  appeal  to  the  Privy  Council,  al- 
thongh  it  is  an  improper  one.  ABKDooinsaA 
Eeatoov  b.  AKBiBOOHiaBA  Eeatooh 

[17  W.  B.,  464 
47&  - 


-  Order  rqjeotiiis  appUoa- 
tlon  to  stay  ezeontlon,  eto.,  for  triuit  of 
Banotion  of  Court  under  ■.  4eS~Ci«7  Proct- 
imrt  Codt,  t.4f3—Dean»  bg  eoiutnl  ofgtnrdian  of 
flmtor  d^mdant. — An  appUcafian  to  day  eiecntion 
ot.  and  to  set  aside,  a  dea«e^  pMtad  with  the  coutoit 
of  thegntidian  of  aminor defendant, tor  want  of  sanc- 
tion of  the  Court  under  s.  462,  Civil  Procedure  Code^ 
was  rejected.  Stld  no  appeal  lay  agaioit  the  order 
of  rejeotkin.    ABnTAOHUJ-AK  v.  Uubuqaipa 

[I.  I^  B.,  IS  Had.,  B08 
477.- 


-  Order  re]eotlng  petition 
fi>r  exeontion  by  tranufbree  of  decree — Ci^l 
Froctdure  Code,  t.  S33.—A  petitiini,  hyoue  claindn^ 
to  be  the  potchaseir  at  a  Court-sale  of  tbe  interest  of 
a  decree-holder  under  a  decree,  for  execation  of  tbe 
decree  was  rejected.  Said  no  appeal  lay  from  the 
order  rejecting  the  petition.  Bucsaeiya  v.  Sbihi- 
TAu     ....    L  Z- &,  la  Uad,  Sll 


47a  - 


-  Order  refiulng  star  of  ex- 
eontlon  pending  aott  between  daoree-bolder 
and  jndgment-debtor— £:i«7  Proeed^re  Code 
C18S3J,  It.  343  and  5G8.— An  appeal  Uei  from  an 
order  refusing  stay  of  eieenticii  under  the  Civil  Pro- 
cedure Code,  t.  S43,  pending  suit  between  a  decree- 
holder  and  hit  judgment-debtor.  Lnerir  Ebibhka 
BHVrAii  DlTTT  e.  KAnniTLA  SrvAKAKAyzA 

[L  I- B.,  SO  Kad.,  866 

478.         ■  Order     reftialns    appliea- 

tlon  to  1m  declared  Insolvent— JmoZvmiw— 

Code  of  Civil  Piveedfre  (Aet  X  of  lfn7),  tt.  851, 

t88,  el.  17.— ka  order  refudug  to  grant  an  applica- 

'   '    made  an  inaolvent  it  awealable  under  cl.  17, 


[L  L.  B..  6  Calo.  168  ;  7  C.  I..  B.,  888 


lizcdbyGoOt^Ic 
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IB.  OBDKBS-DOHfi'MMi. 

480. —  Civil    Proe»' 

dmn  Ccdt  M"*  ^  of  1877J,  «.  3S1,  688.  el.  17.— 
Thrae  U  aa  appeal  frcm  an  order  made  nnder  s.  Ul 
lA  the  Code  of  Civil  Pnywdure  refn»ing  to  giant  an 
application  to  be  made  an  iniolTent.  The  appeal  al- 
lowed nnder  a.  688,  d.  17,  ao  i^  a«  an  ordei 
nnder  a.  S61  i*  concerned,  \a  on  bcbalf  of  the  jndg- 
mmt-ETBditor  only.  JroauTjaBBUH  Ooonoo  e. 
HjjtDoooicu  Pal    .        .    1. 1^  B^  6  CalB..  710 


W7, 


Lbblib&  Co. 


L I^  K,  a  KadL.  ai8 

-  Civil     Froet- 


dmre  Code,  1877,  :  688  (»}■ — An  order  dinniaiing;  i 
application  to  be  declared  an  inaolvcnt  Ii  appealable 
nnder  t.  B88  (a)  of  the  Code  of  Civil  Procedure,  1877. 
HcxiAi  Hoasmi  t.  Bbu  Uohuh  Tbaxoor 

[L  I..  R.,  4  Calo.,  888 

488.     Civil       Prov*- 

dun  Cod*,  laSB,  tt,  S4i,  SSS—Tti/lvtnt  jndgmtnl- 
dtbfor. — A  debtor  waa  amated  on  civil  proccaa.  Ha 
preaented  a  petition  to  the  Court  from  which  prcena 
^ned,  alleging  that  he  irai  nnable  to  pay  the  debt, 
and  piaying  to  be  declared  inaolvent  and  to  be 
releaaed,    l%e  Court  {laned  an  order 


484.- 


-  Older  dlcjolHing  petition 

of  insOlTMlt  debtor — Frovineial  Small  Cautt 
Conrtt  Act  fIXofl887J,  t.Oi—liuolveacg  petition 
i»  txeadiim  qf  dtcrte  <>  SB^all  Caiue  tuil — Civil 
Froeedurt  Code,  tt.  344,  688. — In  proeeedingi  in 
eiecntion  of  the  dtcree  paaied  in  a  Small  Canu  mit 
by  a  Dittrict  Mnniif  who  had  be«n  iaTeeted  with 
iniolTency  ioriidiction,  the  jndEinent-dcbtort  filed  a 
petition  under  a.  BU  of  the  CiTil  Prooedue  Code 
praying  that  they  might  be  declared  inndveDl*. 
Their  prtition  wat  diinuiaed  by  the  Diitrict  Uvnrif. 
Seld  an  wpeal  lay  to  the  l)iitri«t  Ctnirt  againit 
fia  order  ^ir"''f'"e  the  {telition.  Tuxuhta  Fka< 
BBV  V.  Hon>ui  Sabbb       .    L  Ii.  B.,  16  UJML,  88 

486. 

flUbordl 

vanoy— Cioii  FroeeJure  Code,  i.  B89— Civil  Ftvce- 
rfwre  Code  Avu»dne%f  Aeti  fVII  of  1888,  •■  56) 
(Act  X  of  1988,  e.  3J.--The  indgment-debtor,  having 
been  arretted  in  eiMation  of  a  dreree  puaed  by  the 
Small  CaoM  Conit  at  Uadrai,  which  wu  tranafeired 
for  eiecntion  to  the  subtrdinato  Conrt  of  South  Mala- 
bar, applied  to  the  IHitrict  Ccnrt  to  be  declared  an 
inaolveut.  The  Dirtrict  Conrt  traDiferred  the  appli- 
cstion  for  diipoMl  to  the  (nban£nate  Conrt,  and  the 
application  wai  granted  on  2Gtb  July  1S8S.  On  Sth 
HoTenhO'  1888  one  of  the  oppoung  ocditon  appealed 


AFFSAI.-«oaf>'sa«f. 

18.  OBDEBS-raaftaM^ 
to  the  High  Conrt.    Seld  that  the  appeal  did  not  Ue. 

SlIEAKllU  V.  VTIHIUIiai. 

[Ll4.B^lSK«L,47a 


-  Order    refiuing 


dlB- 


Qliarge  surety  for  Inaolvent— Civi7  Frooedure 
Coda,  H.  836,  844,— An  order  refuiiiig  to  diacharae 
a  inrety  nnder  i.  S36  of  the  Civil  Procedure  Code  for 
an  inaolvent  jndgmmt-debtor  filing  hia  petitioo^ 
where  the  mrvty  waa  entitled  to  hii  diaeharge,  ia  nut 
an  appealable  order,    Bajju  Hal  c.  JAntA  Dui 

[L  L.  &.  16  AIL,  188 

487.  . 


'  Order  releuins  from  at- 
taobment  after  acquired  propertr  (rf  insob 
TMit  Jadgmentdebtor— CinJ  Frmedmre  Code 
(1882),  e.357,  a»d  e.  668,  eJ.  Jf.-^Where  aomeof  the 
•cheduled  creditor!  of  a  jndgment-debtir  who  had 
been  declared  an  invilvent,  and  in  retpect  of  whoaa 
property  a  reonver  had  bom  app3inted,'bnt  who  had 
not  been  dlichuged,  preaented  an  applieatinn  to  the 
Court  purparting  to  be  made  under  a.  S57  of  the 
Civil  Procednre  Code,  praying  for  the  Mle  of  cotun 
ptoperty  which  hod  aome  by  inheritance  to  the 
jut^meot-debtor,  and  the  Cunrt,  aln  pnrportiag 
to  act  nnder  t,  S67  of  the  Code,  made  an  order  on 
■neb  application  allowing  the  property  in  qnefdion 
to  be  rdeaied  from  attachment  on  d^iont  bj  the  in- 
■olvent  of  one-third  of  the  aehednled  debta:— £«I<j 
that  the  order  wia  appealable  as  an  order  under 
a.  SG7  by  viitne  of  a.  6S8,  cl.  17,  of  the  Code  of 
C^ril  Procedure.    Oakubi  Lak  e.  MmAiutAi  All. 

QlBWAH  LU,  V.  MUHABSAT  ALI 

[I.  I..  &.  18  AIL,  SS4 

4aa 


'  Order  giving  poaaeMlon 
to  mortgagor  on  payment  after  expiry  of 
time— rroiiifltr  of  Property  Ael  (IV  ^  1892), 
t.87 — Decree  for  forealoenre — Morigagor't  applieif 
tiowfor  exletuiea  of  liwie, — In  a  anit  on  a  n.'>rtgaga 
a  deiree  tor  foreclontre  waa  paMed,  a  period  of  th>«e 
montha  being  filed  for  the  (UKharge  of  the  mortgage- 
debt.  The  nurtgagor  having  made  dpfanlt.  the 
decree-holder  appliwl  tar  and  waa  placed  In  prMea- 
aion  of  the  property.  The  mortgagor,  to  wbnm  no 
notice  had  been  given  of  the  d[«ree-bo1dcr*i  appli- 
catinn,  then  applied  for  and  obtained  an  CKteniion 
of  time  for  payment,  and  he  made  the  payment  and 
recovered  poiaciaion.  Beld  that  the  mnrtgagee 
waa  eo^ed  t«  appeal  againat  the  order.  Naxaiaha 
Bkdsi  v.  Paiatta         .    L  Ii.  B.,  Sa  Mad.,  183 

488: Order  on  Investigation  ai 

olaim— Cinl  Procedure  Code,  1859,  t.  229~Jurie- 
dictio*  of  Dieiriet  Jitdge.—The  plaintiff  obtuned 
a  deci«e  ag^at  T,  A,  and  J  in  a  suit,  the  anbject- 

matter  of  which  exceeded  116,000,  and  in  part  eieca- 
tion  thereof  attached  property  worth  leu  than  that 
amount,  D  having  renated  the  exeention  of  the  decree. 
Th?  plaiatifPt  claim  waa  numbered  and  regiitcrcd  at 
a  iuit  under  a.  229  of  Act  VIII  of  1859.  Upon 
inveitigation,  the  Firat  Claaa  Subordinate  J  ndgeniade 
an  order  ataying  the  execution  of  the  decree,  lite 
pUntiff  appealedtolheDiatiict  Jndge,  who  held  that 
no  appeal  lay  to  him,  u  the  mbject-matter  of  the 


iizoabyGoo(^Ie 


DIOEST  or  CASESi 


(    814    ) 


APPKAI.— «imtiaH<{. 

IB.  OBDBBS— eoHfiMMif. 
origjii^  niit  ant  of  which  the  execation  tnit  voie 
eiceecl«d  B5,000.  The  pluotiff  appealed  aninit  tbil 
deciiioQ  to  the  High  Court.  Etld  that  the  inveit)- 
gation  of  (he  clum  under  s.  229  of  Act  Till  of 
1S59  ITU  not  to  be  regarded  M  k  f  reib  anit,  but  was 
merely  a  oontumation  of  the  original  mit,  and  that 
there  wai>  therefura.  no  appeal  asainit  the  order 
in  qaertdon  to  the  Diitrirt  Jndge.  Batloji  Tixin 
c.  Dmoup^  Kasc  .        .     Z.  lb  &,  4  Bom.,  128 


49a- 


-  ProOMdlngs  in  nftturft  of 
fjrwll  Bult-CinI  Proeednrt  Codt  (1883;,  t.  SBl 
—Spteijk  S.elitf  AiA  (Aet  I  of  iSTfJ.  ,.  9—8Mb- 
CrdMatt  Jmdg»,  JmritJietum  of. — A  obtained  a  de- 
cree for  poneMion  of  certain  land  againit  B  and 
othan,  under  a.  9  of  the  Spedflc  Belief  Act.  He  «m 
obrtmeted  by  the  defendant,  a  third  party,  when  be 
went  to  take  poaanaioQ.  Thereupon  be  applied  to  the 
Hnnaif'i  Cotut  for  the  removal  of  (he  obitmction. 
Mod  hii  application  ni  i«g:iatered  at  a  regnlar  rait 
noder  a.  SSI  of  the  Code  of  Civil  Frocednre.  The 
Haiaif  gkve  the  pUntiff  a  decree.  On  appeal  the 
Bnborffinate  Jndge  rerened  it.  Asaiast  the  order 
of  the  8nba£nate  Judge  the  pluntiS  appealed  to  the 
Hi^  Court  eo  the  gmind  that  the  procnedinn  nnder 
1.  SSI  were  merely  a  continoatioD  of  the  oniiliul  knit 
nndv  1.  9  of  the  Specific  Bdief  Act,  and  ai  no  appeal 
lay  anunct  a  dediion  paaied  under  that  aection,  no 
appeal  lay  to  (he  Bnbordinate  Judge.  Stli  that 
irmrrndlnfi  onder  i.  S31  of  the  Code  are  in  the  nature 
«f  a  fMh  ndt  betweai  the  decree-liolder  and  a  third 
Mrtji  tnd  therefore  an  appeal  lay  to  the  Subordinate 
Judge.  £aelqf«  Tami^i  t.  l}iolapa,Bagi#,  I.  L, 
M.,  4  Bom.,  133,  dirtinguidied.  MMttammal  t. 
Climnana  OoiHuUit,  I.  L.  £.,  4  Mad.,  OM,  and 
Xalima  T.  yaimn  KmOi,  I.  L.  B.,  18  Uad.,  BDO, 
Fefored  t&    Nuib  Ali  ^xib  v.  Kboib  At.i 

[I.  L.  B.,  Sa  O&L,  880 


4eL'- 


-  Order  for  dallverjr  of  land 
— Obfracfum  bg  wmrtgaga  •>  pMMtnoM — Civil 
Fnetdtm  Codt,  t-*B9,  it.  329,  3SJ.— On  a  oomplaiot 
by  a  decree-bolder,  under  ■.  226  of  the  Civil  Fro- 
cednre  Code,  againit  a  moitga^eo  in  poeeeedon  of  the 
land,  and  two  other  penong  who  reaiated  the  execn- 
ties  of  the  decree,  the  Mnniif  paned  an  order  for 
delivery  of  poeaeadoci,  hot  without  having  numbered 
•nd  renrtoed  the  oUm  aa  a  lulb  ae  Orected  by 
a.  UQ  <S  the  Cod^  which,  in  bia  ofdmoD,  did  not  apply 
to  the  claiu  of  a  mor^|agee  In  patMMlon )  and  the 
aenior  Awiitant  Jndoe,  though  of  opinion  tiat  the 
Hnntif  waa  in  error  m  not  proceeding  under  i.  229, 
mled  that  there  wai  no  appcml  fnm  bi«  order,  a*  the 
claim  had  not  heoi  numbered  and  regiatcred,  and 
{Qveatigated,  Beld  that  the  itregular  procedure  of 
the  Hnwif  iliould  not  prevent  (be  Court  from 
ocorecting  hit  error  f  and  that  hii  order,  which  could 
only  have  been  made  nutter  a.  299,  wa>  eubject  to 
^peal  nndv  i.  BSl,  and  ebould  therefore  be  revened, 
Bod  tba  caM  remanded,  that  the  dum  might  be 
nnBl»ei«d  and  registered  aa  a  luit,  and  an  order 
patted  thereon  after  the  inveatigation,  aa  directed  by 


AFF&AX  -  eentimud. 

18.  OBDEBS— cMitMuJ. 
a.  229    of   the    Code.    MtrsuBi    v.   BHlinmisiir 
4  Bom.,  A.  C,  8S 


481- 


Civil  Proeadmt— 

Code,  M.  838,  BBl—Obrtrueiioa  to  aiacnlia*  of 
deertt — DitMittal  of  deerre-ioldgr' t  pelilie». — 
Obitruction  wai  offered  to  the  execution  of  a  decree 
for  partition  of  certain  property,  by  one  cluming  to 
be  entitled  to  occupy  p^  of  the  laud  in  qneition  aa  a 
mnlgenl  tenant.  'Hie  decree-holder  preiented  a  peti- 
tion to  the  Court  onder  Civil  Procedure  Code,  a.  826 1 
thia  petition  wai  rejected,  and  the  d^m  wa«  not 
numbered  and  regiitered  ai  a  luiL  Mild  that  aa 
appeal  lay  agunit  the  order  rejecting  the  pctltim. 
OoTAU  r.  FuvAHDBa  .      L  Zi.  &,  le  HtuL,  187 


49S.  Ord«r     nnmberinff     aad 

reglstariTis  m  suit  objection  of  obatmotloD 
to  exeoutloa  of  deoree— CtnJ  Pmcaifan  Codt 
(1982),  It.  338  and  33 l~Comptai^maa«moiltian 
a  nontA  from  Hi  lime  of  Ha  oittnKtirm—Objae- 
(ioa  vili  mpeet  lo  limiiatio»  i»  appeal. — Although 
no  appeal  liee  againrt  an  order  paMed  under  «.  381  of 
the  Civil  Procedure  Code  (Act  ilV  of  1882)  number. 
ing  and  regiitering  aa  a  nit  a  complunt  made  at 
a  time  bey<Mid  a  numtb  from  the  time  of  the  obitmc- 
tion in  an  ^pticatJon  vnder  a.  SS8,  nich  order  can  he 
objected  to  when  the  Sn^  order,  wUch  i*  appealable 
aa  having  the  farce  of  a  decree  wider  i,  SSI,  ii 
appealed  ^vnit.  The  Judge  in  appeal  ii  bound  to 
entertain  the  objection  that  ii  thai  made  and  to 
diimin  the  application  when  he  findi  that  H  faaj  been 
wrongly  admitted,     htj^  t.  Nabatif 

[L  z^  K.,  91  Bom.,  an 


484  — Ordar  r^Aotlne  dklm  to 

poBoeMlon— Cici';  Proei«Ur«  Code,  18S9,  i.  330.— 
No  appeal  Itei  agunit  an  order  of  the  Court  retmtng 
to  entertain  an  application  under  i.  280,  Act  VIII  i^ 
18G9,  by  a  party  other  than  a  defmdant,  who  di^mte* 
the   tiUe   of    the   decree-holder.      But>Ii    Boi   «. 

HOBABIE  Au 

[S  K 14.  &,  A.  a,  SOS  note  :  U  W.  B.,  186 


partg  to  fU— Civil  Proeadmre  Codt,  1853,  i.  280. 
— There  ii  no  appeal  from  au  order  paued  under 
1.  230,  Act  VIII  of  1669,  rejecting  an  application  by  a 
penon,  not  a  party  to  the  luit,  alleging  that  he  ia 
being  diipoweiaed  by  the  Court  Ameen  ui  executitnt 
of  decree.  Ebblldc  Chitrsib  Ohobi  «.  Pbosiib]to- 
MoisDoisiB  W.  B.,  1804,  MlB..  84 

QOLDCK  KUADT  Dm  V.  Buio  Fbxa  Dobbbb 

[1 W.  B.,  140 

498. Civil  Proeediu^ 

Codt,  1869, 1. 330.--Wher«  an  application  wai  made 
to  the  Qvil  Court,  nnder  a.  880  of  the  Qvil  Ftoce- 
dnre  Code,  by  the  petitiooo  dlipnting  tlie  rwht  of  a 
-  Idertodiipoeaeeihim  of  certain '-- 
andtiier  ""    ■ 


decree-hnlder  to  diapoeaeei  him  of  certain  umnovealile 

loDpertj,  and  tiie  Civil  Judge  rejected  the  application. 

—Stld  Oat  a.  2SI  of  the  avil  Ptouednre  Code  did 

give  the  petitioner  a  rteht  of  appeal  to  tbe  H^h 

rt.     SiBiKUtuiiuu  CHUtTAX  e.  Nabasikha 

LBiXAK        ....         SlbuL,  188 


not 


lizcdbyGoOt^Ic 
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APFSAI.— eoaUMt*^ 

18.  ORDSSS—eontiMUtt. 

497. CirtI  J»n»e«ft(r« 

CorfD,  iSA9,  t.  SSO.— Where  m  Applioitiait  for  the 
rented;  provided  in  ActVIUaf  tS£9, 1.230,  iirefiued 
by  s  Monaif  ta  the  eiffciu  of  Ui  di«a«4j<m,  no 
mppeal  liea  sgunit  the  order  of  retii*>].  Bat  where 
the  ftpplicatioa  ii  admitted  and  filed,  the  oppoeite  dda 
cklled  upon  to  meet  it,  and  the  clidni  labae^entl; 
Mjected,  the  order  of  rejection  is  a  deciuon  between 
the  partiee  on  the  merita  of  the  applicaljoa  wittiin 
the  icope  of  «.  231  from  which  m  appeal  lie*  to  the 

Judge.        HOOEAKIIBB    HiBBAIH     V,    ShIO    LOOHDIT 

Pattuoz  .         SL  W.  XL,  89 


498. 


-  Oidar  allowlns  olAim  to 


■pottaaeiou  —  Ciml  Procedmn  Coih,  1859, 
XSl—Smit  tnuhr  :  IS,  Aet  XIV  of  1369.~S 
bronght  a  niit  under  a.  16,  Act  SIT  of  1869,  obtabed 
■  de^^e,  and  took  pnaaeenon.  After  this  B  applied 
under  a.  230,  Act  TIU  of  I8G9,  ailing  that  be  bad 
been  in  poaacaiion  and  wh  diapoavened  by  S  in  eiecQ- 
tioD  of  a  decree  arainat  another  party.  The  Unniif 
'  decreed  the  case  in  favour  of  B.  -  Sild  that  the  latter 
waa  not  a  proceeding  under  the  former  anit,  and  the 
deciiioD  upon  it  waa  appealable  under  a-  291,  Aet 
Till  of  18S9.  Bxosno  Horn  Dabbi  c.  Buhkvh 
Sau>AB         ....         18W.il,  aM 

489. — ■  Order  refltslng  foMt  aalda 

an  injnootion— C;Wi  Froeedure  CocU,  it.  496,588, 
cl.  M.—Ad  appeal  will  lie  under  a.  G88,  cl.  2i,  of 
the  Code  of  Civil  Pmcednre,  from  an  order  nnder 
a.  496  of  the  Code  refusing  (o  set  aaide  an  injunction. 
iriMiBMitiy.Chat»i,I.L.B.,6Calc.,I68,  refer> 

nd  to.      ZlBlSA  J  AX  V.  HCKAHIUD  Taub 

[L HR.  16  AIL, 8 

5oa- 


-  Order  fbr  Issne  of  notloe 
nuule  under  «.  494~CinI  Proe»d%re  Cod«,  tt.  494, 
688. — A  petiUon  pisying  for  a  temporary  injonctian 
in  a  suit  waa  preaented  by  the  plaintifl  in  a  lubor- 
dioate  Coort,  The  Jndge  refuaed  to  paas  ordera  on  it 
without  tuaring  the  defendanta,  and  ordered  notice  to 
iaana  to  them.  The  plaintiff  appealed  to  the  Diatrict 
Jndge,  who  gianted  the  injunction  prayed  for:— iTaM 
that  no  app«J  lay  from  the  luborffinate  Court,  and 
that  the  Qiatritt  Jndee  had  purported  to  sKerdae  a 
Juriadiction  not  vetted  in  hhn  by  law,  Luis  d.  Limb 
[LUB^12Uad.,18e 


BOL Order  r^jeotdng  plaint  m 

inenffloientlr  atunped.— .4  aued  B  and  C  (i>  tor 
a  declaration  of  hit  tHlo  to  certain  proporty,  and  (ii) 
for  an  Injunction  rsttiwning  C  from  paying,  and  S 
from  recdving,  an  &lbwaiic«  of  B2,400  a  year  oat 
of  the  inoome  of  the  property  io  dispute.  A  valued 
each  of  the  reliefa  aought  at  f)  130,  and  affixed  a 
Court-fee  atamp  of  B20  to  the  i*unt.  The  Court 
of  Brat  Inalance  rriected  the  pbunt  aa  inanflloiantly 
atamped,  holding  that  the  claim  for  the  injunction 
tonght  should  be  valued  at  ten  timet  the  annual  al- 
lowance pud  by  C  to  S  at  provided  by  a.  7,  cl.  2,  of 
Act  VII  of  1870.     On  appeal  to  the  High  Court, 


AFFSAL—c/mtiMmi. 

18.  OBDBBS- 
Md  that  the  order  rejecting  the  plaint  at  baulB. 
oaitly  atamped  waa  appealable.  SABSABanian  « 
QAHTATentan  .    I L.  H,,  IT  Bom.,  88 

Boa.- 


-  J* — Whether  the  Court  acting  under  a.  1^ 
Act  Till  of  1869i  «nquirei  bto  and  deteiminef 
the^jwdiminaij  quetUon  of  jurladietifln  or  rejeeU  the 
pUmt,  the  proceedmg  ja  open  to  appeal ;  and  if  it 
appear*  that  jniit^ctdon  haa  been  nndnJy  tonmed,  ^ 
tubae^unt  enuiiiy  of  right  must  be  aet  aside  a* 
earned  on  without  jurisdiction.  Hoebsoitb  Bitkbh 
6aroH  V.  Coujwiob  oi  Ohazupobm 

[»A«ra,814 
K»  -— — - —  Ordar  retumiiiK  plaint  for 

Codt,  1877,  ,.  584.  ^A  salt  to  redeem  a  usufructoary 
mirtgiga  of  certain  Uada  waa  instituted  in  th* 
Mojiaif  a  Court.    After  the  anlt  had  been  admittect 

ManaH  ordered  the  plant  m  the  anit  to  be  retnme* 
to  the  plaintifr  for  preaanUtion  m  the  proper  Court 
OTi  the  ground  that  the  auit  ahonld  have  been  in*,i- 
tuted  w  the  Court  of  the  Subordfaate  Judgft  the  valno 
of  the  property  In  auifbeing  beyond  the  joritdietion 
of  a  Mnnrf.  Stid  that,  under  Act  VIU  of  1869, 
the  Munsif  a  order  waa  appealaUa  to  the  lower  Appel- 
late Court,  and.  under  Act  X  of  1877,  the  1^ 
Appellate  Conrft  ordai  to  the  Hirii  Court  Kamait 
DAa  e.  Sawaj,  Snran  I.  L  B.,  I  All,,  aSO 


A.«  Codt.  1877,  ..  588  «»i  ,.  sj-Art  XH^ 
1S79,  ..  2.-m«^  after  the  Umx^\T^t^% 
framed,  the  Court  decided  that  it  had  no  Jnriadictioo, 
and  returned  the  pW  to  be  presented  in  the  prop«- 

^'TS'  v"^A°,i;P  *'™P  ^  ^^°^  •'*^  ™der 
a.  67  of  Art  X  of  1877,  and  Its  decision,  not  ooming- 
within  the  daflnition  of  a  "  decree "  in  a  3  of  Ac* 
XII  of  1879,  waa  not  appealable  at  suoh,  but  waa 
appealable  nnder  ..  688  of  Act  X  of  1B77  at  an  order. 

ABDIIIt&UCOD  B.  BAJIKDBO  KUUOK  SUTSH 

[I.  X..  IL,  B  AU,  867 
BMS 


The  lower  Appellate  Court  (Subordinate  Jn^de- 
dded  on  appeal  by  the  dafenduit  from  the  decree  of 
the  Court  of  first  uut«ice  (Munalf)  that  the  Court  of 
Urst  mataaoe  bad  no  juiiadiction  to  enterUinthe  suit, 
M  the  value  of  the  subject-matter  of  the  auiteiceeded 
ae  pecunlM7  hnria  of  itt  Turiaficaou,  and  ordered 
that  Uie  "  aroallwf  sappeal  be  deowed,  the  dodnon  of 
theMttuBif  be  reversed,  and  the  reoorf  of  the  case  be 
smt  to  «ie  Munalf  to  return  the  pUtnt  to  the 
plamtifffcrpreaentatioo  to  the  proper  Court"  The 
plaintiff  appealed  to  the  High  Court  from  such  order 
aa  an  order  rrtnmhig  a  plaint  to  be  presented  to  the 
propCT  Court  Seid  that  such  .mfer  could  not  be 
regarded  aa  one  to  iriiidi  art.8ofs.  688ofActX 
ofl877  waa  applicable.  That  relate*  to  orders 
returniog  plauitt  for  amendment  or  to  be  presented 
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AFFXAZj  -noatimmtd. 

IB.  OBDKBB— MHif^MMtl. 
to  i'be  proper    Court    pMied  by  t  Coaii  of  fint 
instance,  mad  not  to  u  ordar  b;  u  App«U*t«  Conit 
upon  u  appeal  to  it  from  the  decree  of  k  Coort  of 


fint  iiutaBoe  on  gaui*l  gronndi.  The  pUintilTi 
proper  oonne  WM  to  bare  praferred  a  iMoaa  -  --' 
BniDUEBi  Ceavbxz  v.  Naitdtt 


le  wai  to  bare  praferred  a  leooad  appeal. 
"audtt 

[LI^B.,  SAIL,  460 


808.  Civil      Proef 

dun  Codt  (Act  2aVvfl8S3),  ti.  97,588, 588, 689— 
Ratuntimg  plaint  to  he  pratnied  to  6(e  proftr 
Co^iTi— Order  nuder  Civil  Procedure  Code,  t.  ffSS.— 
WWe  an  order  ii  made  by  the  loircr  Caui  of 
Appeal.  Tetnniing  a  plaint  nnder  i.  G7  of  tbt  CSvil 
Pracednre  Code,  by  Tirtae  of  tbe  powcn  conferred  on 
it  by  1.  6S2,  an  appeal  liei  to  tiie  Bigh  Conrt  under 
a.  6SI.  S.  68S  diel  not  prohibit  nieb  appeal. 
Bindeiiri  Cluaihey  t.  lTamd»,I.  L.  £.,  3  All.,  466, 
iMtagiuituA.  Goox  Box  Sakoo  e.  Bibj  I.U 
Bkhu  .    L  Ik  B^  96  Oala.  370 

[8  C.  W.  IT.,  843 

607.   Civil  Proeedurt 

Code,  1877,  tt.  S7  faj,  668,  688—SemaHd  bv 
Appellate  Courl—Seee»di  appeal.— Tbt  Conrt  oi 
flnt  initance  made  an  order  retaming  the  plaint  In  a 
«ait  to  be  pretented  to  the  proper  Coart  on  the 
grovnd  that  it  wag  not  competent  to  try  mcb  loit.  On 
appeal  from  mch  order,  the  Appellate  Court,  holding 
that  the  Court  of  flrtt  inttaoee  was  competent  to  try 
mch  enit,  made  an  order  "decreemg  the  appeaL" 
It  mbaeqaeiitly  made  an  adffiUooal  order  directing 
that  the  caie  "  (hoDld  be  retnmed  for  re-trial."  On 
Mppeal  to  the  High  Conrt  from  eneh  additional  order, — 
Seld  that  the  appeal  would  net  Ue,  a*  it  wai  in 
realit;  one  from  an  oido'paned  in  appMl  from  an  ivder 
Mtnioing  a  plaint,  which  under  the  lait  danee  of 
a.  BBS  of  Act  X  of  1B77  wm  final,  and  not  an  appeal 
from  an  order  remanding  a  caae  nnder  a.  6S3,  tbe 
cbaiacto'  of  tlie  original  order  of  the  Appellate  Conrt 
not  bdtu  altered  by  the  pawing  of  the  additional 
wder.    SUHKA  Buc  «.  NlMtira  Bbtax  Smau 

[L  Zx  K.  S  AIL,  666 

608.  Civil      Procf 


t  Code,  1877,  u.  57,  588  C6J—IntlilMtio»  of  evil 
*•  tenrng  Court— Trm^fer  of  tfut—Pounr  of  Ike 
Court  to  vAiA  itit  it  Irantferred  to  relur*  plaint 
to  he  preinled  lotie proper  Court — Jmritdielio*. — 
A  JXctrict  Court  tranchrred  tor  trial  a  iiut  inititnted 
in  a  Conrt  mbordinate  to  it  to  another  Court  nb- 
ordinate  to  it.  The  Court  in  which  tbe  enit 
wa*  inatitnted  wai  not  the  one  in  which  the  nit  ehonld 
bave  been  inatitnted.  and  conMqnently  the  Conrt  to 
which  it  wa*  trauifecred  made  an  older  ^nniidng  it, 
and  Erecting  the  retom  of  the  pUot  for  pivaeatation 
to  tlie  proper  Court.  Seld  that  tueh  order  muit  be 
takoi  to  have  b«en  paMed  under  a.  67  of  the  Civil 
Proetdmre  Codc^  and  wa«  therefore  sppailable  nnder 
•■  686  (6).  Paobaohi  IwARHi  e.  lum  Bakhbs 
[LIi.B.,4AIL,478 


ATPTlrtTi    rnatiawd 

IS.  OETtE&a—coniiuMd. 

600.  Order    allowing    ftmmid* 

ment   ot  plaint—Civil  Proeedmre  Cede,  1877,  *f 

68,BB9  ('ffJ^The  plaintiff  in  a  reit  applied  for  the 
amendment  of  the  plunt.  The  defendant  objected  to 
the  atneadmaot.  and  a  day  wai  fixed  by  the  Cooit 
for  the  "  admiuion  or  rejection  of  the  petition 
of  amendnient  and  tlie  determiUiation  of  the  dafen. 
danfa  objectioni  thereto."  The  Conrt,  after 
hearing  the  partiea,  made  an  order  allovring  the 
"  petitun  of  amen^ent,"  and  rejecting  the  deten- 
dinf I  objectioDi.  The  defendant  appealed  from 
inch  order  to  the  Bigh  Conrt.  Bald  that,  inaemneh 
Bi  order*  amending  plainta  then  and  there  are  not 
made  appealable  by  Act  X  of  1877,  and  it  wai  into 
thii  category,  if  into  any  at  all,  that  mch  order 
murt  tall,  mch  order  «a*  not  appealable.  Bajibdra 
Eissou  SnoB  V.  Badsa  Fbahad  SixaH 

p:.  !„  B,  8  All.,  864 


J, — Whoi  an  uiiginal  decree  ii  amended  nnder  i.  SOS 
of  the  CivO  Frocedore  Code,  it,  m  amended,  is  the 
decree  in  the  niit  ;  and  an  appeal  therefore  li«  from 
it  nnder  the  proviannii  of  i.  640,  when  the  validity 
of  the  amendment  can  be  qneationed.  Per  lllBifDos. 
J. — An  order  pawed  nnder  a.  206  amencUng  a  decree 
ii  a  lepante  adjudication,  and  ii  not  merely  a  part 
of  the  original  decree,  and  cannot  alter  ita  <tete,  and 
tnch  an  order  ii  not  appealable  under  a.  6S8  of  the 
Code.     Ba»bciiaib  Dai  v.  Baj  Einua 

(I.  L.  B..  7  AH.,  376 

SUBTA  V.  QISOA     .        .    L  Ii.  B..  7  AIL,  4U 
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-  Decree — Judg- 


Ohjectioui      Sjr    reepoudenf 

Ret  judieata— Civil  Procedure  Code,  tt.  13,  640, 
661,  BSt, — Id  a  rait  to  ohtain  ponnaion  of  ostun 
property,  and  to  let  aiide  a  deed  called  a  deed  of 
endowment  (wakTnama)  on  the  ground  that  the 
defendant  hail  frandnlently  obtained  tti  ezecntion, 
the  defendant  pleaded  (i)  that  the  deed  wm  a  valid 
one,  and  (ii)  that  the  wai  in  poiaeMion  of  tbe 
property  in  latittaction  of  a  dower-debt,  and  her 
poMcauon  conld  not  be  diitorbed  bo  long  as  the  debt 
renuuned  nnntisfied.  He  Conrt  of  tint  initanoe 
held  that  the  deed  was  invalid,  but  that  tbe  defen- 
dant was  entitled  to  remvn  in  pcaMwuon  of  the  pro- 
perty till  her  dower-  debt  wat  ntiafied,  and  the  Court 
pawed  a  decree  which  merely  dlsmined  the  antt, 
witlkont  embodyios  tbe  finding  a«  to  tbe  deed.  On 
appeal  by  the  plamtiff  to  tlie  IHitrict  Jndge,  the 
defendant  filed  objectioni  nnder  a.  E61  of  the  Civil 
Procednre  Code  In  n^ard  to  the  first  Cduit'i  dccirion 
that  the  deed  of  endowment  wai  invalid.  The 
Jndee  djnniued  the  plaintiff'i  appnl.  afitrmii^  the 
flndu^  ai  to  dower,  and,  refudog  to  decide  the 
qnertion  of  the  validity  of  the  deed  aa  bmng  nnnecea* 
nry  for  diip^nal  of  the  claim,  ^Mllowed  &e  defen- 
dant's objection!.  The  def  aidant  appealed  to  the  High 
Cooit.  Seld  by  the  Full  Bench  (OLDnsLii  and 
Haehood,  JJ„  diMmtin^,  that  if  a  decree  ia,  opoa 
tlie  taoe  of  it,  entirely  in  &vour  of  a  pvty  to  a  fuit. 


lizcdbyGoOt^Ic 


MOEffT  OV  CASES. 


1& 


ndi  decree  being  the  thiog  vhich  by  Uw  ii  made 

Spealablg,  ud  nothing  ebe,  thkt  puty  hu  no  light 
ftppfftl  tberefrom.  If,  In  the  jad^ent  of  which 
•nch  decTM  il  tlie  fotmtl  eiprcaiun,  flndinga  htre 
been  recorded  npon  mme  imam  i^iut  that  party, 
•nd  he  dedrei  to  have  fiirroa]  effect  giTea  to  tbem  by 
the  decree,  lo  »■  to  bUow  of  hit  filing  obiection* 
thereto  ander  t.  561  of  the  Civil  Procedore  Code  m 
of  appeslini^  therffrom  nnder  •.  MO,  he  nnut  tiJie 
■tep«  under  s.  206  to  have  the  decree  properly 
bTOTJght  into  coDformlt;  with  the  indgment,  lo  thai 
there  ma;  be  niatt«r  on  the  &ce  of  it  to  ahow  that 
■Dmething  ha*  bean  decided  ag&inct  lum  i  bnt  if  he 
fitili  to  t^e  thia  oonrie,  the  decree,  though  in  genoal 
tertna,  wilt  itand  good  aa  finally  deciding  the  iaanea 
niaed  by  the  pleadings  upon  which  the  nltimate 
determhiation  A  the  csom  and  the  decree  itaelf 
mted.  The  finding*  in  a  judgment  npon  natteti 
which  nibaeqaently  tnm  ont  to  be  immaterial  to  the 
ground*  upon  which  a  rail  ia  finally  diapoaed  of,  a* 
to  the  plaintifri  right  to  any  portirai  of  the  r^ief 
•ought  by  him  a*  declared  by  the  decree,  amount  to 
DO  man  than  obiter  dicta,  and  do  not  couititute  a 
final  detUon  of  the  land  contemplated  by  *.  18  of  the 
CiTil  Picoednre  Code,  Mttd,  alto,  that  in  the 
prwMit  eaae  the  Jtidge  wa*  right  in  hiding  that  the 
qoeatiou  0*  to  the  Tolidity  or  i^erwlie  of  the  deed  of 
endowBMit  wa*  wholly  immaterU.  The  Judgment 
«f  SnuiaRT,  J,  in  Laehmam  8img\  v.  Jfi>ilai>>  J.  L. 
M.,  4  All.,  497,  approved  and  followed.  P«r  Ou>- 
HBLDi  J.,  eomtra,  Xbat  the  decree,  to  agree  with  tb* 
jndgmont  and  fnlfil  (he  requiranetit*  of  t.  906  nf 
ilw  Ciril  Procedure  Code,  ihosld  eontun  the 
material  nunt*  for  dettnuinatlou  atising  out  of  the 
ctain  ana  material  for  the  ded^on  thereon ;  that  if 
thi*  ha*  not  been  done,  (he  defect  1*  a  good  ground  of 
appeal,  notwithitanding  that  the  dec»e,  on  ita  face, 
may  be  ahogetha  in  favour  of  the  appellant,  and 
noWlth*taud1ng  that  he  may  not  have  anplied  for 
araendnuDt  of  the  decree  nnder  a.  206  or  ha  review 
of  judgment  I  aod  (hkt,  b  Ote  preaent  (m*e,  the  defect 
in  (he  decree  would  aSord  a  good  ground  of  appaU. 
Ftr  Haekood,  J.,  that,  Inaamuch  ai  the  provlaicnu 
of  a.  18  of  the  Civil  Procedure  Code  rel]rf«  *■  well  to 
the  trial  of  iarae*  aa  to  the  trial  of  rait*,  and  in  the 
present  ea*e  the  validity  or  otherwiie  of  the  deed  was 
a  matter  directly  and  nibatantully  in  iaiae  between 
the  partiea,  and  waa  adjuiScated  upon,  the  fln^g 
of  the  fir*t  Court  npon  that  inne  was  not  a  mere 
ohitir  dictum,  bnt  would  be  binding  upon  the 
defendant  a*  r«t  jmdiaila  notwithitanfins  the  fiui 
that  (he  nit  ag^nat  her  waa  dismiaacd  on  the  ground 
that  ihe  held  pD**e*non  of  the  property  in  lieu  of 
dower  I  that  whatever  ha*  the  force  of  nt  judicata 
i*  neceiiarily  appealable )  that  the  word  "from" 
M  iiaed  in  a.  540  or  a  6S1,  and  the  eipieaaion  "objec- 
tion to  the  decree  "  Id  ■■  S61,  refer  not  only  to  matter* 
cziating  upon  the  &oe  of  the  de<Tee,  but  aba  to  thooe 
which  ihonld  have  existed,  tint  do  not  exiit  there  g 
and  ttiat  the  defendant  in  the  pre*ent  case  wa* 
aggrieved  or  iojured  by  (tie  omiasion  in  tlie  decree 
of  the  flrat  Court,  and  wa*  therefore  entitled  to  file 
objections  to  it,  and,  for  the  game  reason,  to  appeal 
to  (tie  High  Court  from  the  decree  of   (he  lower 


APFXAI.— MMfi'awi. 

18.  OBDEBS— eoafi'wMiI. 
Appellate  Court,  Also  wr  liiBMOOD,  J.,  (U  It 
waa  dooMJnl  whether  (he  reliefa  contemplated  hy 
■.  206  and  623  were  open  to  the  defendant  i  but 
ttiat,  even  oonceding  tliat  she  onght  to  have  aought 
her  remedy  nnder  Either  of  tIio*e  aection*,  tier  negfeet 
to  do  so  tUd  not  make  ber  ineapahle  of  obtaining  the 
nme  reralt  by  the  eierciae  of  ber  light  of  appeaL 
AamiKfabai  v.  Saktaram  Fttndmrai^,  I.  L.  E^  7 
Bon.,  484,  Man  Stno*  v.  Narayan  Dot,  J.  L.  JI., 
S  All.,  480,  Meian  Lai  v.  Sam  Dagal,  I.  L.  R„ 
a  All.,  843,  Jfiamat  Kka»  v.  Fkad*  Smldia.  I.  L. 
R.,  e  Cale.,  B19,  and  Pan  Kooer  v.  Bhagwamt 
Kootr,  fl  S.  W;  19,  rdeired  to.  JAiUITiminsu 
V.  LDTFUKiruu         .        .    L  II.  B^  7  AIL,  006 

SISL  Beeret  ^ffinftd 

on  appeal—Antendnttnt  of  deeret  bg  firH  Court 
Hfltr  affirmance— Objection  hg  jndgmini-dehlor  to 
txecntion  of  amended  deem — Appeal  Jivm  order 
ditallomng  a^eetion — O^eclionalloiBedon  appeal. 
— The  deoee  of  a  Conrt  of  Bnt  inatanee  having 
on  appeal  been  aOrmed  by  (he  Ek;h  Court,  the  firat 
Court  altered  ttie  decree  which  mJ  hem  affirmed, 
Intenffing  to  tiring  it  Into  accordance  witb  the  jndg- 
mmt  of  the  High  Cunrt.  After  the  decree  had  beoi 
altered,  application  waa  made  to  execute  it  aa  alter«d, 
tint  (hi*  wa*  opposed  by  the  judgment-delitor  on  ^ 
ground  (hat  that  waa  not  the  decree  which  conid  he 
eiecated.  Seld  by  the  Diviaion  Bench  that  the 
order  of  the  fint  Court  diaallowing  the  objection  and 
dlr«cting  ttiat  eieontitni  of  the  decree  hi  altered 
thoiild  proceed  conld  not  be  regarded  aa  passed  nnder 
a.  206  of  ttie  Civil  Procedure  Code,  bnt  wa*  an  order 
paasedlneiecntion  of  decree,  and  as  such  was  ^ipeal- 
alilc.     Mrminfin  SCUUUH  EsAir  v.  VkTllti. 

[L  !•.  B.,  U  AIL.  814 


618.  - 


-  Order  of  ramand  »fter 
fbnner  remuid.— Ttise  is  no  appeal  from  Cba 
order  of  a  lower  Appellate  Court  remanding  a  lase  a 
lecond  time  on  ttu  ground  th*t  tlu  former  order 
of  remand  tiad  not  tterai  carried  oat.  BABHABtrl'LlrB 
SUHHA  t.  Akcvdmoiu  1>ibia 

[W.  B.,  1B64,  Ml*,  88 


BI4.- 


-  Order  of  renuuid.— Qaors — 


Whether,  when  a  lower  Appellate  Court  reverse*  a 
decree  of  a  lower  Court  on  the  plea  of  limitation, 
and  remands  (he  case  to  be  (ried  upon  Ae  merits,  racti 
decimon  is  an  t»der  prior  to  decree  from  wtiich  no 
appMl  will  lie.  Hahomsd  Aviob  e.  '  CKiubxe 
Pbusah  Sua.  .  .   S  W.  B.,  81 


61S.  - 


Order     of    remand 


Kpo^tl-poUit—Sererialafdeereeonappeal.—la  a 

suit  for  the  enhancement  of  rent,  the  Collector  dis- 
missed the  rait.  On  appeal  the  Ju%e  held  that  the 
rent  was  liable  to  enhancement,  and  remanded  the 
case  to  (he  Collector  to  find  what  rate  was  equitable. 
Seld  tint  an  appeal  laj  from  the  deciaion  of  ttie 
Judge,  notwithstanding  the  remand  to  And  the  ntee. 
NiBLKOKiir  SiBOB  Dso  r.  Sbobhtth  Bibbi 
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U.  0BDSB8— «o»<<MM(t. 

Ordsr   of  ramand.— Where 

tha  Bnt  Court  h«Id  »  niit  barred  by  Umitatioil  and 


SIS.  - 


on  Um  groand  of  nt  judicata,  tuid  the  lower  Appel' 
late  CfMit  (In  rereraal  of  tlat  Court'*  jndgiiKiit) 
rcnanded  the  cms  for  trial  on  ita  merfti,— At/d 
tbat  an  appeal  laj  tvm  the  lower  Appellate  Court'* 
cfdcr  of  remand.  EulmoonnaBA  Bdbb  v>  Ood- 
■00  Pmuuv  Shu     .  VW-B^SSl 


•17.- 


-  Cml  Pivetdmrt 


Ced*CiaaHJ,t,  eea—" Prtliminary  point"~I>ecm 
i»  aceofdtmea  witi  «•  award.— Objection  wMOMnc* 
ceMtnll;  takm  batbra  a  Dutrict  Mondt  to  ttta  vali- 
dttyof  an  award  on  the  ground  of  thearbitiatorbdne 
Intcrraled,  and  a  decree  wai  pawed  In  accordance  wiUi 
tb«  amud.  The  defendant  appealed  and  the  Snbor- 
dintte  Jndge  held  that  the  objection  was  well  tonnded, 
andihonld  prarail;  and,  ■ettW^aiide  the  swaid,  he 
mwndcd  the  caee  tor  trial.  The  pluntiff  appnled 
totheHlghContt.  £«;<J  a]  that  the  appeal  to  the 
High  Cenit  wm  mahitainable,  the  decidon  bring  one 
on  a  "yreliadnar;  pant"  nnds  •.  66S,  and  not  a 
iHipnnl  (rf  the  cat*  In  aecordance  with  the  award. 

KUIMHIV     CXBTTI     r.     MDTHV     PAIuUIPI     YIlOBA 

Kaiui  Titu  .  L  Z-  B.,  SS  Mad.,  178 

818, Older    of   Tanuud    mside 

WitllOOt  javiadiBaoa— Civil  Pnadurt  Cede 
(Jet  XlVeftasaj,  w.  583,  B88—Fnettdi,^»taktK 
hg  flnl  Cvirt  vtmjvi^  apptal  from  ordtr. — In  a 
cue  irbve  oeitDer  of  the  partiea  dediod  to  have  ■ 


Man  U,  and  made  ■  decree.  On  appeal  the  Appe- 
late CMit  nmandad  the  eaae  for  the  pwpoaa  of  a 
looJ  hircMgaUon  hOna  hdd  at  the  coft,  in  the  flret 
htrtanr*!  of  tiM  plaintiff.  The  lower  Comt  tfaareapon 
made  an  nder  tbat  the  pluntill  ihonld  depodt  the 
Mfta  of  the  local  IntMti^Btiai,  and,  on  defanit  b«ng 
nude  by  the  plaintiff,  it  diimiiud  the  mit.  The 
ndir  of  remand  wai  foond  to  be  invalid  aemadawith- 
OBt  JiiiiaftnUin  Meld  that  all  proceedingi  tahoi 
bj  tiie  Court  of  fint  initance  after  the  remand 
Bod  pen£na  the  hearing  of  the  appeal  againit  the 
remand  ordoi  wen  nnll  and  void,  iaaemQch  ai  the 
jniiadietiao  of  that  Coart  to  hear  the  case  vpon 
rMuand  depended  npon  the  validity  of  the  remand 
eider.  An  appeal,  therefore,  lay  froni  the  ordor  of 
temaiid,  notwithftanding  Uie  Court  of  flnt  imtance 
hod  mboeqiuntlf  made  what  porported  to  be  a  fluat 
decree  In  the  eaee.  Jatimsa  Vallse  Tba  Coufaht 
«.  Cuba  Tu  Couast    .    L  L.  IL.  12  Cftlo.,  46 


sia- 


—  Ordar  remandliiE  « 


-Ciril 


Pneidmra  Cede,  i.  S88,  H,.  16  and  38  aitd  i.  €33— 
Bmf»rim4e»d*»ee  of  Sigk  Cii%rt.~-ltad  having  been 
aM  in  eucntion  of  decree,  odo  claiming  that  it  had 
beoi  held  by  the  jndgment-debtot  benami  for  him 
applied  that  tfaeHlahecaneelled.  Hawaenot  a  party 
to  the  decree  and  on  that  grannd  hie  prtition  wai  dia- 
miaanil  The  Appellate  Conrt  waa  of  optnion  tliat  it 
hadbeoi  wTDHgly  Ataiaaed,  and  rrmanded  the  caae  to  be 
&poaad  of  on  the  merita.  Beld,  on  reviaion,  that  the 
ardir  reB)ai>£n|  the  cate  na*  not  i^pcalable,  and  cen- 


AFFEAIi— eoa/inui. 

IS.  ORDEIL3—eonli»»td. 
■cqaently  that  the  petition  ti-r  roTinon  we 
able.    TiiacurirA  Saxta  r.  If abasau  Bxatta 

{LJj.IL,  19 Kad.,  le? 

6Sa jr..  W.  p.  Sent 

Mt  (XII  of  leai).  1. 190~Jppeal  fnm.  Court  qf 
JeceNiM  to  Diifriel  Jmdgt—Order  of  remamd  ijf 
DiMiricl  Judge  under  i.  663  of  the  Code  qf  Civtl 
Proetdurt—Citil  Froeeduri  Code  (1882),  t.  588.  et. 
a8.~B.  190  of  Act  XII  of  ISei  Dukea  a.  502  of  Act 
XIV  of  18&8  applicable  to  appeala  fnon  a  ConH  td 
Bavenaetoa  Dirtilct  Jndge,  and  where  in  anch  A' 
caae  a  Diitrict  Jndge  haa  made  an  order  of  remand 
wider  a.  662,  an  appeal  will  lie  frcm  ench  order  to 
the  High  Coort  nnder  a.  688,  d.  28.  of  Act  XIV  of  ISSa. 
PAKiArSiKaH«.NAKAiyDAs  I.K>.B«10AIL,876 

BSL   Order   eT  r*- 

maud— Suit  17  of  a*  Kumauu  XuUt.  1894,  mad» 
umder  Beieduled  DitlrieU  Act  (XI V^  1874), ».  6— 
Code  of  Citil  Froe*dur«,  n.  6$3,  SM—EigM  qf 
appeal  agaiuet  order  uuder  t.  563. — Where  tha 
Deputy  CommiadonerotNaioiTaldetndedthataanit 
waa  buTod  by  Uimtation,  hot  at  the  aame  time  alao 
came  to  a  dcbiite  decirion  on  each  of  the  other  iane^ 
and  the  CommiaaioBer  in  appeal,  aetting  adde  tba  Bnd> 
lug  aa  to  limitaUon,  remanded  the  caee  under  a.  668 
of  the  Code  of  Civil  Frooednr^— £aU  tbat,  nnder 
Oovavment  Notification  No.  n^=E.  dated  87th 


Jnne  18M,  rule  17,  an  appeal  Uea  from  foch  an 
order  at  remand.  JfosAor  Moetei»  v.  Boditi  Bibi, 
I.  L.  a.,  17  AH.,  U»:  £.  JI.,JB9  J..^.,I,raf(nedta. 
HAnz  ABsn.  TiiMOt.  Khak  v.  Habi  Baj  Soioa 

{1.  L.  B.,  Sa  AIL.  MS 

fisa. — 


___  .  .  865.— Mo  appeal  tie*  from  an  order  o_  .__ 
Jndge  remanding  an  appeal  caee  to  the  Conrt  below 
for  further  invaitigatioti  'as  to  the  facta.  Haboxo- 
aUK  HooxiBiiB  V.  Sboosotaitbi  Uosuirt  Tha. 
xooBAjux        .        .    Korab.,  468 :  S  Hi^,  S91 

6S8. Order     TflmAndlng     oaoa 

after  looal  invaetlgatioit— Cml  Procedure 
Cede,  1859,  t.  363. — An  appeal  liea  from  an  order 
remanding  a  caee  for  re-trial  after  local  inveetigation, 
each  order  not  being  one  nnder  a  868.  Jebbch 
EiaaEH  Boy  v.  Dwabkahaxh  Bot  Chowsbbz 

[W.  B..  1864, 863 


624.  - 


-  Order  dtrooting  a  local 
Inveetigatlon. — Ko  appeal  liea  from  the  order  of  a 
Ja<^e  directing  a  local  iaveatigation  by  an  ameen. 
Bahapub  Au  r.  Bbabo  SoomnBEi  Debia 
Cbowphsaik        ,        .        .        .  7  W.  K.  426 


remand  f  .  w 

aidered  be  waa  bound  to  proceed  with  it,  uotwith* 
atanding  a  repreaentation  made  to  him  by  petition 
that  a  compromiae  had  been  entered  into  betw*Ki 
the  partici.      Etld  that,  bj  i.  8EH  of  the  UtU 


lizcdbyGoOt^Ic 


DtOEtlOV  CA8B0. 


(   aM   } 


IS.  OBDEBS— eos^HMir. 
pTDcednre  Code,  ui  appeal  could  not  b«  pr«fa»i'«< 


626. Ord«r    of    r*nMad—Ci<til 

Proctdvrt  Code,  mPt,  tt.  563,  S86—StiU  qf  tit 
naiun  eaanitabU  <«  Small  Catue  Conrt.^An  order 
on  nppol  from  a  decree  in  ao  anginal  init  of  tbi 
nature  copiizable  in  HufuOil  Coortc  of  SnuJl  Cbuki 
under  ■.  562  of  Act  X  of  1S77.  reman^iig  the 
*\iit  for  re-trial,  ii  appeatable,  s.  686  of  Act  X  of 
1S77  natwithitanding,  m  tbat  gectioa  applie*  to 
appeal*  from  appellate  decreei,  and  not  to  appeab 
from  ordm.  Thb  Collbctob  oy  Buhox  r.  juis 
Ali  Kstn  L  I-  B.,  8  AIL.  18 

Ba7,  ^'S^  oft^MMd 

appeal— -StiitM  cagnitaili  bg  CourU  o^  Small  Canaw 

—Aetxof  iseri.  It.  sea,  eae,  ess,  Ms.— The  ligu, 

ol  appeal  f^TSD  by  it.  688  aad  G89  of  Aet  X  of ' 
1877  from  an  order  of  renund,  m  cootempUted  by 
1.  662,  ii  not  Ukm  a,my  by  ■.  686.  Calltetor  «' 
Stf  Mr  V.  J^ar  All  £A<»,  I.  L.  S.,  8  ML,  18,  toL 
lowed.     UtBiSBT  MtkSSinsH  e.  BiOEO  Kiohjlt 

[L  I-  B.,  7  Bom,  B0S 

S2& Order  of  remand  in  suit 

Bosnisabla  tty  Bmall  Came  Court— Civil 
Proetdure  Codt,  it.  588  fOSJ  awf  £S8.— In  a  eoEt 
to  recover  BSfiS  fbdng  the  pnichaM-mollBy  for 
certun  land)  on  teilme  to  pofora)  the  ODnt(«et  to 
eell  the  pIuntifF  the  laodg  the  M-oniif  dedded  the  caaa 
on  the  Uaae  of  limitation  onl;,  uid  ktld  the  lait  wae 
barred.  The  Judge  held  it  ww  not  barred,  and  made 
•n  order  remanding  the  case  for.trial  on  the  other 
gforfteam 

.._.__        _    .         _    . ..„_»ble  by  a 

Small  Cauie  Conrt,  no  appeal  lay  ag^nat  the  ordw  of 
remand.  Held,  fallowing  Collector  of  £v»or  t. 
Jafar  Alt  Kha*,  I.  L.  S.,  3  All.,  18,  and  Mahadtv 
SarMgh  y.  SagXo  KeiKa„,  I.  L.  R.,  7  Bom.,  XS,  that 
the  right  of  appeal  eonfcned  by  ».  esB,  CitU  Pnwa- 
dure  Code,  ie  not  oontiolled  by  ■.  tSS,  and  therefore 
an  appeal  lay.  CKnniAiaiCBiOooHSBHv.  CatitHAHA 
QoDHDiir  .         .  I.  L.  B.,  10  Mod.,  891 

698.- 


-  Order  in  BmaU  Oeose 
Court  anlt  by  Judge  witbont  JnrisdloHon 
—Itutiluiiom  in  Court  o/Snbordimala  Judge  iwttiUd 
with  poairi  of  a  Court  of  Small  Camiet — Trial  bg 
Sitiordiaatt  Jmdge  aot  to  iuveittd — Tr>«t/W-  y 
luit — Juritdtetioi—Cinl  Preetdmre  Code,  t.  B6. — 
A  salt  of  the  natnre  cogniiable  in  a  Conii  of  Smalt 
CanKs  wu  instituted  in  the  Court  of  a  Subordinats 
Judges  the  Judge  of  wbidi  at  the  time  of  the  iiistitn> 
tion  of  the  luit  was  pcnonally  invested  with  Small 
Caute  Court  juriedietion.  That  Judge  retdr^  fnmi 
office  withont  trying  the  suit,  and  the  District  Judge 
<Urected  his  ■ucceeaor,  who  was  not  inrested  wHh 
Bmall  Cauu  Conrt  jnriidiction,  to  try  ii,  and  he  did 
•0.  Bald  that  it  muit  be  taken  that  the  suit  wai 
transferred  noder  i.  25  of  the  Ciril  Procedure  Code 
to  the  Court  of  the  Snbordinate  Judge  ;  Mid  that 
therefore,  n^^td  being  had  to  the  prorodoas  of  that 
■4Ction    that  the  Ooart  trying  anj  snU  wtthdiMH 


AFFBAIi— oov/i'aiMrf. 

U.  0&DES»-«mMhw4. 
tiuewindcr  fiou  aCouitof  Small CansMehall,  lor  %b* 
fnirpoNs  of  each  nit,  be  deoMd  a  Coiui  rf  Bmaa 
CaMei,  no  appeal  would  lie  in  the  ease  to  the  DMriot 
Jndge.  Eaitiahax  Rai  «.  Don  Hcxakkid  Kbav 
[1:L.B^  SAIL,  874 

880. Xnterloestorjr     order    in 

Small  Geiue  Court  BOlL—Althaai^  do  appeal 
lies  to  the  High  Court  bom  the  final  decree  made  in 
a  suit  oogniaahb  by  a  Small  Caoae  Omit,  an  ^teal 
lie*  from  an  intcrloentoiy  ordst  nade  in  such  a  seit 

Baiu 

SSL  , Order  of  remand  la  Bmall 

Canae  Oonrt  anit— Ciril  Procedmrt  Codt  (Act 
ZlVcf  m2),  II.  563,  5S6,  5SS  C'l-  38J,  and  589.— 
A  Coart,  in  the  eiercise  of  appellate  JDriidiction,  pateed 
an  order  under  i.  662  of  the  Cira  Frocedure  Code, 
nmanding  a  caie  of  the  Small  Caute  Court  claM  as 
descrihed  in  s.  68Q,  Slid  that,  under  the  express 
words  of  the  second  portion  of  s,  6B0  of  the  Codr,  an 
appeal  does  lie  to  the  High  Conrt  from  such  an  ordu'. 
KBTK  HoBiUUa  V.  BUUAir  MosAUUa 

[L  Ih  B..  10  CalQ.,  B» 

BSa.  Order     of    Small    Cauae 

Ooort  In  exeoution.— Ko  appeal  lies  to  the  High 
Conrt  from  Ike  order  of  a  Binall  Oanas  Court  in 
execution.    Hipptu  hAO,  e.  Bam  Dab 

[W.  B,  1864,  Hia^  88 

688. Order  of  Jad(e  refUalng  to 

exeonta  Bmall  Cauae  CoartdeOTe&— An  appeal 
Ues  from  the  order  of  a  Judge  refsNDg  to  execute  a 
decree  of  a  Small  Canse  Court.  l}au.AWAB  Au  v. 
DuaaPuuHU)  .11W.B.,S08 


684.   Order  r^fkiing 

to  tMetOe  Small  Came  Court  dtertt  Irantfirred  far 
tsactitioit  to  iiutuif— Civil  Proeedurt  Codt,  198M, 
II.  323,  238,  S49,  eaS—Mqftutil  Small  Caute  Court 
Jut  fZIoflSeSJ,  ii.aO.Sl—Exeeutirm-proBetdinffi. 
— The  platntiff  obtiJned  a  decree  in  a  Small  Cause 
■nit  in  a  mbordinate  Conrt  in  the  motnsnl,  and  a 
certificate  wm  ((Taated  to  him  under  i.  20  of  tb« 
Utfuidl  Small  Cause  Court  Act  for  the  eiecutian  of 
the  decree  ag^nit  ImmoTeable  property  of  the  jnch' 
aetit.{lBl)ti7  in  the  jurisdiction  of  a  IMstrict  Hunsu. 
He  aenndingly  preaoited  a  petition  to  the  District 
Mnniif  under  i.  247  of  the  Code  of  Civil  Frocedure, 
but  hi*  petition  was  disnusaed.  Stld  that  an  appeal 
lay  to  the  IMstrict  Court.  PntHHAi.  e.  Txkkatuuiu 
[I.  L.  R,  U  Had.,  180 

-  Order     ot      BnlM»diBate 


.  over  valued  Small   Oauee    Ooort 


■Subordiuate  Judge  iweetled  with  titjuritdieliom  tf 
a  Small  Cauit  Court.~A  suit  wm  filed  in  the  Conrt  of 
a  First  Clsa*  Subordinate  Judge  biTwted  with  the 
powen  of  aSmall Cause  Conrt  uptoBEOO.  Thedsim 
was  for  B6SP-T.3,  M  money  bad  and  received  b*  the 
defendant  to  the  {daintiirs  use.  Hie  Subonlinale 
Ja^e  did  not  deal  with  the  esse  mider  his  Small 
CauM  Covrt  juiiidictioD.  bnt  tried  it  *a  an  ordinal? 


lizcdbyGoOt^Ic 


DiaEST  O;  CA8BB. 


( 


) 


APFIAIt— «Mi<iMwtf. 

18.  OBDBKI— eooiwMMf. 
■nit,  and  give  the  ^unUff  a  decnc  for  BMl-0-?. 
On  ftppwl,  the  IHitriet  Judge  wu  nf  e^idoiiUi»t  the 
dalm  bud  been  reekleMl;  ovvnhied,  and  be  held. 


TMconkrir  Ihnit  of  the  juriadiction  of  a  Covitof  Snail 
Canen  under  i.  6  of  Act  XI  of  1B66— and  u  the  cue 
wne  not  "tried  under"  the  Aet,  f.  SI  gare  no  lln»Utf 
to  the  decree  of  the  Sabordbiate  Jndge,  wUeh  me, 
therefore^  appealable.  DuconaAB  Twui  OoeiTi  v. 
TsDCBAx  Bazea&ax        .  L  H  R,  10  Bom.,  870 


686.  - 


-  Order  daoUning  JmiwUo- 
Auu. — an  i^iiw  U«a  faon  the  dedtton  of  a  Oonrt 
poo  the  haarine  of  a  oaoia  tt«t  it  ha*  no  jnrifdlcUm 
n  the  Rmimd  Uiat  the  enit  hu  bev  iutitniad  in  the 
rrong  diitriet.  Dhikai  Himuib  v>  Husooaooiiinr 
tooKVun KwalL,  678 


687.  Oidsr   of  MamlatdjiT    In 

IwiliidarT  dlapnte. — In  a  cms  where  bonndariet 
of  land  are  dieputect  »"  apPMl  bom  the  mamletdar 
Uea  to  the  Collector.  A  Dubiot  Jndge  hae  no  poim 
to  mtertaln  aseh  an  appeal.  Nabaii^  Vataitxat- 
na  D.  Dhabdu  Dajiodhax     .  4  Bom.,  A,  C,  167 

688.  Order     Kllowlng    deor«»- 

boldar  to  take  oredlt  for  lila  deorM  ■>  por- 
ohaam— Civil  Procedmr*  Codt,  1BB9,  t.  S70.— 
Where  a  Kcond  decree-holdet  ie  bimaelf  porehaaerof  a 
propertr  lold  in  execution  of  hi*  own  decree,  and,  in- 
rtead  of  ^  moner  being  depodted  In  Conrt,  an  order 
la  cititeliied  allowing  the  de^ee-holder  *a  purobuer  to 
pay  the  parebaie-imne  j  by  M*  deeree  b^ig  Uken  aa 
a  credit  on  aoeoont  of  the  pnrchaa^  anch  order  ii  not 
«9«  to  appeal  under  a.  Z70,  Aet  VIII  of  1869. 
SuAXiM  Cjiowiibst  e.  Sbkola  Bttkbh  MnnB 

|7W.B.,118 

OeO. Order  direstiiis  proseei^ 

tion  few  tortVnr^-Vo  appeal  liea  fnon  an  order  of 
a   Ciril   Conit  directing  a  criminal  proeMBtlou  for 

* J  eommttted  befon  It  Owsa  NABAn  Bnou 

A  BOBiB      .      6  W.  B.,  Uim.,  18 


formrj  oi 


640. Order  In  exeontloii  of  de- 
ar**—Power  of  Senior  Attitlaai  J%dge.—S»ld 
that  a  Boiior  Aeeietant  Jndge  t*  not  competoit  to 
hear  an  appeal  from  an  order  made  In  the  execation 
of  a  decree  in  a  aee  in  which  he  ie  not  competent  to 
hear  an  appeal  from  the  decree  itaelf.  Kaxbbxeam 
KisAmAe  e.  Batxisbak  KcBEisAit 

[E  Bom.,  A.  C„  48 


641.  - 


-  Order  maUng  over  pro- 


eeeda  of  eale  to  OffiolftI  AaaignM. 
li«e  from  the  order  of  a  Judge  making  over  to  tlie 
offlcial  awgnae  the  prooeeda  of  property  sold  in  eia- 
cBUon.    Iravx  CstTBOBX  Dooa^X  v.  Tbi  OmoiAL 

Aen&viB ll  W.  B,,  100 

Hut  IiAu.  «.  UIU.U  .  11 W,  B.,  490 


AFPBAI.— wafMaed. 

IS.  0BDBB3— eoa«.-Mie^ 

542. —  Older  reJeoUns  appeal— 

Civil  Proctdnrt  Code,  1869,  :  SSS.— An  appeal  Ik 
not  admigalble  againit  an  order  paeaed  nndw  e.  SBflt 
Aet  VITI  of  18fi9.  In  thi  vattib  ov  Gouan 
STOSca U  W.  B.,  660 

648. Order   rejecting    a^plioa^ 

tloa  to  sue  aa  pauper—Cinl  Proaadur*  Codt, 
1877,  t.  ff89.-No  appeal  liea  nnder  Act  X  of  ISH 
from  an  order  made  ander  that  Aet  rejecting  an  ap- 
plication for  permiuion  to  ine  at  a  paaper.  CoUia 
«.  UAiraBAB  Dab  .  L  Z-  B.,  I  AIL,  746 

644.  Order      allowing      witH- 

drawal  of  anlt— Cf  n7  Prondvn  Codt,  I88!i,  t.  878 
— JFiAdraieal  of  t%il — Appial  from  order  per- 
mining  taitidraval.'-Aix  order  under  t,  B73  of  the 
CSvil  Frocedore  Code  permitting  the  withdrawal  of  a 
antt  with  liberty  to  bring  a  freeh  one,  not  being  mode 
appealable  by  a.  E6B,  or  being  a  "decree"  within 
the  meaning  of  b.  8,  ie  not  appealable.  KAKiak 
BursH  t.  LniDuj  Sixea      .  L  Ii.  B^  6  AIL,  SU 

646.- 


-  Order  dlreetliig  mit  to  be 

re-admlttad  and  reglwterad. — An  order  made  by 
a  lower  Court,  directing  a  nit  to  be  re-admitted  and 
registered  on  the  file  of  the  Conrt,  li  not  appealable. 
HtangAMPB  Jba  v.  Jihshoob  Jka 

[I.  I,.  B.,  6  Gale.,  7U 

-  Order  of  CItH  Court  c 


oonviatlon  of  eeoape  from  cnatody— CteiZ 
Proeadurt  Codt,  1877,  t.  6S1. — QmeM— Whether  a 
penon  convicted,  under  i.  Sfil  of  the  CIvH  Procedure 
Code,  of  eacaping  from  lawfol  cartody,  who  le  MB- 
teneed  to  one  mmith'e  inprieonment  only,  can  under 
i.  BBS  (39)  of  that  Code  ap«l.  BwrBBBS  e.  Aiua 
ITATR  .  L  Ii.  B.,  6  AIL.  SIS 

647.   Order    of    Cdleotor    in 

exeoatdon  of  decree— rrait^ep  fa  Colltetor— 
Apftal  to  Sigk  Covrtfrom  ordtrt  of  Colleetor — 
Jwttdietv>»— Civil  Pmctditrt  Codt,  t.  SOO.— 
Ordera  paved  by  a  Collector  In  the  eierdae  of  the 
power*  oonferred  on  him  nnder  «.  320  and  the  follow- 
big  teetion*  of  tbe  Civil  Procednre  Code,  relating  to 
the  execntion  of  a  decree  of  a  Civil  Court,  lAer 
ttmnsfer  of  the  decree  to  bim  unda  >.  820,  are  not 
appealable  to  the  High  Court.  Etld,  therefore^ 
that  the  aider  of  a  Collector  dieallowlng  an  applica- 
tion by  the  jndgment-debtor  that  tbe  amount  cj  the 
decree  might  be  latiified  by  the  temporary  tnuiatcr 
of  hie  Immoreable  property,  and  ordering  tbe  eale  of 
each  property,  and  the  o^er  of  a  Collector  conflrm- 
ing  a  Mle,  were  net  appealable  to  the  High  Court. 
Masho  Pusas  e.  Hasba  Edab.  Hak  Kvab  v. 
Eak  Eubobs    .  .  L  Ii.  B.,  B  AIL,  814 


64a  - 


-  Order  disallowing  olalm 


■S.  SS3B  of  Civil  Prvcedwre  Codt,  Ael  X  of  1877 
— Miietllantoia  appaal. — An  appeal  tivm  ttte  deei- 
Bion  by  which  a  diipnted  cUm  ii  aettled  under 
t.  SSSB  of  tbe  Code  of  Civil  Prooedore,  Aet  X  of 
1877.  ia  cogniiable  ai  a  mlfoellutoni  appeal,  •■«■,  an 


lizcdbyGoOt^Ic 


moEtr  OF  Casss. 


{  »a  ) 


18.  OBDEBS— eodtiMMi. 
■PP«b1  from  ft  dacrea  not  paued  in  a  rtgtular  Milt. 


648.  ' 


-  Order   direoting  penalty 


to  be  enfbrosd  under  Stamp  Aot — Deeitiom 
at  to  ptnally  not  appealable  at  a  decree — Civil 
Froctdare  Codt  (Act  VIII  of  1869).  »-  BSB— Civil 
Froeednre  Cods,  Aot  Xof  1677,  t.  588,— A  dccbion 
of  ft  Judge  directing  a  penalty  to  ba  enforrad  under 
the  Stamp  Act,  tbo  caae  being  afterward!  prcceeded 
witli,  Ii  not  appetJiible  ai  a  d^crae,  aa  it  cannot  be 
•ud  to  be  B  decree  affecting  the  merits  of  the  case  or 
the  Jnriidiction  of  the  Cocit.  Nor  can  mch  a  daddon 
be  Bid  to  ba  "  an  oidtr  aa  to  a  fine "  within  the 
■neuing  of  ■.  Ses  of  Act  Till  of  ISfiO  (with  which 
1.  668  of  Act  X  of  1877,  cl.  ZQ,  cemapond*). 
SOKIKA  Chowsbjux  c.  BaooirHJoz  Bh^ha 

[L  I..  B.,  6  Cal&,  8U 


■nit  on  it  beinEfoniid  that  tha  innimon*  bat  not  b«Gn 
aerred  an  the  defendant,  in  conaeqnence  of  the  f ailnie 
of  the  pUintiS  to  pay  tiie  Court-fee  lerUble  for  nicb 
■eTTice,^  ia  not   appulabla,     Luoix  Chubjt  Cbow- 


BBL Ordor"  dlsmiuing  suit 

on  fUlnre  to  glva  wotirity  for  ootta—Civil 
Frocedtrt    Cade,   t.    B8!—Dei:ree.~Held  by   the 

Vnll  Bench  that  an  appeal  liea  from  an  order  panad 
nnder  a.  881  of  the  Civil  Frocedors  Code,  dismialing 
a  init  for  tallnre  bf  the  plaintiff  to  fumiih  ■e<nmtj' 
for  ooati  ai  ordered,  indi  order  being  the  "  decree " 
in  the  nit    Wiujuu  s.  Bbowit 

[L  L.  R,  8  AIL,  106 

688.    ; 

(,  Act  X  of  1S77,  reitnctiog  appetli 
againit  ordera,  don  not  apply  to  prevent  an  appeal 
to  the  Hkb  Conit  from  the  order  of  a  Judge  of  that 
Court.    HiiBBiBH  Chvbiixb  Chowshbt  c  Eau- 

■  OSDAAI  DEHI 

[L  Ik  B.,  8  Calo..  483 :  IS  G.  Ik  B.,  SU 

668.  OrdBT  aettiiig  luddo  brIq  In 

•xaoatloaofd«or«efbr  xvnt—Bngal  Tenancy 
Act  fVIII  oflSSBJ.t.  17S.—-SQ  appeal  Uea  from 
an  order  •etting  ande  a  nle  nnder  i.  173  of  the 
Bengal  Teoaikcy  Act.  Booht  Bihqh  v,  Hibbi 
BnrsH  I.  Ik  B.,  SI  Oklo,  696 

HA&uunmr  Avbixabi  «.    Habuh    Ceudki 
DizPu,    .        .  .       8  0.W.ir.,I84 

684.  — ■ Order  on   fOrtber  dlrso- 

tloni  Tarying  report  of  CommlnionecB 
under  deoree  fbr  oooount  in  partaerBlilp 
■Ilit-^ri«t«  far  apptal—Ltlttri  Fattn*,  el.  IB— 


APPB  All—  eoutimaed. 

18.  ab.tXB&—e<mtinmed. 
CoWnlMJottet  hsTinf  taken  the  aceonnf  and  Blade  hi* 
repcrt,,  an  la^er  w«a  madt^  on  fnrthei  ffiractiai^ 
▼arring  it  in  cettiJn  raapecti.  Snbaeqnentlj  a  floal 
decree  waa  paned,  toonded  in  part  on  ttie  order  on 
forther  direcliona.  An  appeal  wai  Sled  agalnrt  the 
final  decree,  in  which  objec&m  waa  taken  to  the  order 
on  further  Erection*.  It  wai  contended  that  no 
appeal  having  been  filed  againit  the  ordE3>  on  further 
diractiooa,  aa  might  bare  been  done  under  a.  IS  (^  the 
Letten  Patoit,  ao  mneh  of  the  appeal  aa  an»e  out 
of  that  Oder  bad  been  bamd  by  Upae  of  time. 
M»14  that  the  order  panod  oa  farther  directiona  wa* 
not  appealable  undv  Chapta  XLI  of  the  Civil  Fro^ 
eednre  Code  (Act  XlV  of  1S82),  and  that  it  fell, 
therefore,  nndW  the  eonnln^ng  portion  of  i.  691  of 
the  CivH  Proeednre  Code,  and  any  atror  in  it  m^ht 
■nbieqnently  be  let  fcrth  aa  a  ground  of  appeal 
againit  the  >nal  daoee.  ftr  SviKata,  CJ.—At- 
mmiDg  that  the  order  on  further  direotiom  waa  a 
judgment  within  the  meaning  of  a.  IS  of  the  Lettera 
ratoit,  and  aa  *««b  appealablft  the  eoateuUcn  of  the 
mpottdent  cannot  loeru),  aa  that  would  not  demtve 
tha  appellanta  of  Oiair  right  t3  appeal  under  the  Cbd*. 


rfetiBg  (imUr  altrf)  tha  taking  of  an  account.    The 


-  Order  made  ii 


tlia  etyoTM 
of  exaontlon  proceedings  and  not  appealed 
agalnat — BigU  to  rait*  lit  qtuttvm  at  to  iti  pro- 
prittg  t'a  Al«  apptal  aaaitut  lit  Jhtal  order.— A.  de- 
cree having  in  1894  been  paaaed  in  favour  of  the 
pluntiff  in  a  auit  asainat  a  number  of  defonJanta  for 
the  recoToy  of  land  with  mcine  pnrfts,  the  amount 
of  luch  meane  prollta  waa  ordered  to  be  fixed  in  eieon- 
tion.  In  1897,  an  order  waa  paved  declaring  that  aD 
the  defendute  were  liable  jointly  and  aereially  f<v 
iBch  neane  proflti,  which  order  waa  not  appealed 
agaiuat  Later  In  the  aame  year  a  Comn^adoner  waa 
appointed  to  aacertain  the  amount  of  (be  nid  meine 
poflta,  and  in  dne  conrae  a  final  order  in  execntion 
waa  pMwd  by  the  Diatrict  Court  At  the  time  when 
the  laat-mcBtiooed  order  waa  paaaed,  certain  of  the  de- 
fen^nti  derirad  to  re-open  the  quMtioti  of  their  jdnt 
liabiHty,  but  wen  not  permitted  to  do  ao.  Stld 
that,  aTon  aaanndng  that  tha  order  declaring  the  de- 
fendanti  to  be  jointly  and  aerenlly  liable  waa  one 
from  which  an  appeal  could  have  been  preferred, — aa 
to  wtuch  there  muht  ba  >oma  doubt,— it  waa  a  detei^ 
mination  of  oneof  the  quratioiu  which  had  to  bedatar- 
mined  before  the  particular  application  for  execution 
could  be  finally  diapciaed  of  i  and  the  question  of  the 
propriety  of  tiM  order  wa*  one  that  need  not  be  at 
once  niMd  by  appeal,  bnt  could  be  raiaed  in  the  appeal 
ag^at  the  uial  order.  Cauttaael  v.  Sotret,  I.  L.  B., 
28  Mad.,  atO,  referred  to.  Goiutau  SAinno  e. 
Ouiraii  N AxaxuA  Dao 

[I.  Ih  B^  SS  Kad.,  484 

686. Orderoonflrmlngappolnt- 

mant  of  beadof  mntha— ^t>niiK(i(io>  Ay  apaa- 
(/(tmia  under  a  decree — Recoeatioii  of  t»ek  > 
tieit  tg  Utt  pandaram't  »w>eettW.—Tht  p 


lizcdbyGoOt^Ic 


DIOGBt  0?  CASSS, 


A.'PPAAIt—eontimutd. 

18.  OKDJ 

«C  »  mnth,  bdng  nupoirered  nadar  a  decree  to  ncou- 
nkte  ft  penon  to  be  Uie  bwd  of  •  nboidiiutt  mnth, 
t  to  tlieappniTa]  of  the  niborffiiiato  Court, 


_ .  _a  M  to  the  ibitm  of 
X  Id  oflke  wu  bmnght  ou 
'  to  the  record,  wd  Mvaked  hie  nomiiwtian  ind  tnade  k 
frah  DomioBtion.  The  mbordinRte  Court  treated 
the  freih  nomimtion  m  a  anility,  ind  made  ■□  order 
oonflnning  the  flnt.  The  r*"^"*""  appealed  eguuit 
thie  order.    Beld  (1)  that  an  appeal  la;  againat  the 


667.- 


-  Order  la  tssontlon  of  de- 


ona  of  PrivT  Ceonoll— (^inl  PnxwAHw  Code, 
>>  £10. — l4Uid  wu  put  op  and  pnrchaied  Id  eiecn- 
tion  of  a  dwree,  and  the  nle  wae  eonflimed.  and  the 
poichaatt  put  iato  poeaeeebn.  On  apmal  agalnit 
the  erder  eonAtming  the  nlft  the  High  Court  Kt  the 
Mle  adde.  Tht  parehaaa'  pretened  an  appeal  b>  the 
Privy  CMneil,  pcnAng  which  he  had  to  give  op  poa- 
HiriDo  of  the  land,  hnt  eeewlty  waa  ftm^hed  nnder 
an  onler  of  the  Coart  by  penma  Mt  poitiea  to  the 
•ait  tcr  ita  le-delirery  to  him  and  id  payment  <d 
none  pioftta  in  esee  of  hi*  appeal  bdng  taaxmlal. 
On  appeal,  tlw  Privy  Connd]  levereed  the  order  of 
the  HUh  Conrt.  The  pnrchaecr  woe  accmtUndy  re- 
placed m  pi  wroeliii  of  the  land,  and  he  applied  tor 
aectilacn  m  mpect  of  the  mfine  proflti  ^Intt  the 
M^mdenti  in  the  Privy  Conncil  and  the  niretice. 
Tlie  Coort  of  fint  inetanee  ffiimleeed  the  applistion 
a*  ag^iirf  the  toretiei,  and  IbnUed  the  appliast'i 
cloin  *^t"**  the  otbeia  to  the  net  inconiaoi  the  land, 
leM  the  coat  of  nanaMOHin^  and  allowed  him  no  in- 
tareet.  Said  tho  order  mnat  be  taken  to  have  be«ai 
made  mider  Qvtl  Pneedare  Cod^  a.  SIO,  and  an 
appeal  lay  tbcrefrem.  Axvhaohbis^k  v.  Axvta- 
.  .  I.  L.  B.,  16  ICmL,  908 


eSB.- 


-  Order  fbr  pra  Mnptlon— 
2)*erat  ewtditionai  anjutgwitiit  qfprict  itatad  intMia 
•  Jtxtd  period,  otkirmtt  tuit  to  tland  ditnitied^— 
sin-payment  ^  prt-*mptive  win — ■^£f*'>'  lAf 
txpiratton  ofptriod  fixti  hg  dtertt. — The  plahititf 
in  a  ptetrnpUon  anit  obtained  a  decree  in  hi*  favour 
ftr  pre-emption  of  the  ahara  in  lalt  on  payment  of 
a  flud  enm  within  a  p«riod  apedfled  hi  ttie  decree, 
otherwiae  hie  anit  wae  to  etond  diaminedi — Etld 
that  tlie  ph^ttf  eonid  appeal  from  auch  decree  after 
the  poiod  loncribed  therein  had  elapied  wittwat  hia 
paying  in  the  pre-empUve  price  ftied  thereby,  both  aa 
to  the  corrcctncw  of  the  pre-emptive  price  and  aa  to 
the  naoooableneaa  of  the  time  allowed  for  payment. 
Eosu  SnoE  t.  Jaubi  t^noB 

(L  LB.,  18  All,  189, 870 

660.  Dtent    oowdi- 

iiamal  om  pagmtnt-of  pre-tmplivtfriet  mlHw  a 
'     '        •   •      •         •    ftgf  txpirg  of  rnol  period. — 
a  pre^nnptimi  anit,  who  haJ 


AFFEAX^—eontdintd. 

18.  OBUX&B-coatimted. 
obtuned  a  decree  ocoditioned  on  payment  hy  them  ol 
the  pre-emptive  price  vrithin  a  cartohi  flied  period, 
conld,  after  the  exjniaUoa  of  each  period,  appeal 
Mjoinat  each  dec'i«e  en  the  gronnd  that  a  ooodiUon  of 
the  ocntract  ont  of  which  tlidr  right  to  pre-empt 
oroee  had  not  been  embodied  in  the  decree.  Kodai 
Singh  V.  JaiTi  Simgh.  I.  L.  S.,  U  AlU  87«. 
ref  ored  to.    Wizn  Kkah  t.  Kau  EsiK 

[LikB.,ieAii.,iae 


sea  - 


-  Order  of   OoUeotor    i 


flrmlns  Mle  tat  arreara  of  d^k  een  under 
FnbUo  Denuuida  BACOverr  Aot  (Bengal 
Aot  vn  of  1860).— A  revenne-paying  tolnkh  wae 
Bold  fur  arrean  of  dik  ecu  under  the  PnUic  Dcmanda 
BecoTory  Act  (Bengal  Act  Til  of  1680).  Apidieo- 
tion  woa  made  to  the  Collector  to  act  oeide  the  tale, 
but  the  application  waa  refnaed.  Held,  followiiiK 
the  ruling  in  Sadi%  Sara%  Sing  r.  PaiuMeo  Lai, 
I.  I:  S.,  14  CaU.,  1,  that  an  appeal  lay  to  the 
Bevcnae  CommiaaioneT  againat  the  Collectcr'a  ords 
affirming  the  tale.  Lala  Pbtao  Lu  c  Jai  Naba- 
XAX  SnaH  I,  L  B,  aa  Gala,  41d 

681. Order  aettiiig    aalde   ex- 


parte  deoree— Ctei{  Frocednre  Code  (1882J, 
«i.  208  and  591.— Tho  worda  "affeeUng  the  dedoDn 
of  the  caae  "  in  a.  691  of  the  Civil  Procedure  Code 
mean  "affecting  the  deciaitai  of  the  caae  with 
reference  to  the  meritt  of  it."  Where  an  tx-part» 
decree  waa  eet  aaide  by  an  order  ondera.  1<^  of  the 
Civil  Procedure  Cods,  and  the  auit  heard  upim  the 
merite  and  dinoiiaed : — Held  that  (tich  order  waa 
not  on  order  affecting  the  dedrion  of  the  cooe  imder 
a.  G91,  and  waa  not  appealable  undtf  that  aectitai. 
CKnrrAxoHT  Dusi  r.  Aaskoovaib  Sasoo 

[L  I-  B.,  aa  Calo,  981 

662.  ■ Order  atrlUng  off  applloa- 

tion  fbr  exaoatlon,  but  maintaining  attaob- 
mant — Order  not  diipoiing  of  or  affeeUng  exe- 
B^tion  of  decree.— A  decree-bolaer,  is  execution  of 
hit  decree,  atUched|aert^  immoveable  propoty  of 
Ua  Jndgmmt-debtor  i  but  on  hia  taking  no  other 
ttepB  to  complete  the  execution  of  the  decree,  the 
Court  abuck  oft  the  [eiecntion-proeeedinga  m^ntain- 
ing  the  attachment  Againit  thii  order  the  decree- 
^udcr  appealed.     Meld  that,  inaomnch  a>  the  order 


from  ooDtinuing  the  execution  of  hii  decree,  aa  appeal 
from  Bucb  ffltier  wu  inpetflnoaJi  and  mnit  be  dii- 
mieaed.     Batvasji  c.  Basi  Has  Dat  Dubs 

[1. 14.  B^  17  All,  ai8 


003.  ■■ '  Order  retting  to  accept 

deposit  on  aooount  of  aale  In  exeoutlou  of 
deerM—CimI  Proeedtm  Cede,  t.  510-1— No 
appeal  will  lie  from  an  aider  paaaed  under  t,  810A 
of  the  Code  of  Civil  Frooedure  refuNng  to  accept  a 
depont  tendered  nnder  that  Kction  on  the  grouod 
that  it  waa  too  late.  BAamB-UD-mir  v.  Jaosc 
ScraM  .        I.  li.  B^  19  AIL,  140 


lizcdbyGoOt^Ic 


DIQBST  OV  CASBi. 


AFFZAIi— eoD/iooAJ. 

18.  OBDEBS— eoMlvJnt. 

QQ^ Order     amending     anlo- 

ooitlSLOOite— Order  granting  appUeatian  for 
rtpittB  c^  order — Civil  Prootdiirf  Code  (Act 
ZIVqfl882),:2i4-~Qiteitia»  relating  to  exec%- 
tion  qf  decree. — No  appeal  lies  from  an  order  grant- 
ing an  application  {ot  the  amendment  of  a  lale- 
«ertiflc«te.  Bhimal  Dai  t.  Qanetha  Koer,  1  C.  W. 
S.,  668,  approTed.  Bujba  Boi  v.  Bak  Eukab 
PnauD  .  1. 1-  R,  96  Oalo.,  fi28 

[8C.W.ir.,874 

B6B. Ordsr  c«]eotiiiB  olAlm  of 

kUeged  repT«aentatlTe  of  deooaaed  plaln.- 
tmt,  and  for  a.bat«iiien.t  of  anit — Ciml  Pro- 
ttdmre  Codt  (1883),  n.  368  and  367—Ditfutt  <u  to 
right  to  repraitnt  a  deetaeed  plaintiff— S,v^t  of 
Mt  adopted  ion  lo  continue  Oa  nif.— The  plaintiff 
in  a  partitian  mtt  in  vhi^hlut  brother  wai  defendant 
died,  and  an  application  was  made  on  hehalf  of  a  boy 
alleged  to  hare  been  adopted  by  the  widow  of  the 
Acmed   nnder   Mi  anthority   that   hi* *■" 


the  original  plalntitt.  The  Court  of  flnt  initanoe 
rejectod  the  application,  which  the  defendant  oppoaed 
on  the  ground  that  the  boy  had  not  been  a<i>pt«d, 
and  diimiMed  the  (ait  on  the  gnmnd  that  it  had 
abated.  Slid  that  appeals  lay  againrt  the  rejeo 
tlon  of  the  above  application,  and  alio  against  the 
digmiMal  of  tbe  suit.  Pir  Curiam.— A  di«pnte 
within  the  meaning  of  Ciril  Procednre  Code,  ■■  8B7, 
need  not  be  -between  penoni  cluming  to  [Tepreamit 
ehe  deeeaaed  pltuntlil.  Subbatia  «.  SAimiAiiTT'Aa 
[I.  L.  B.,  18  UatL,  486 


IB66. Order  r^Jeotlng  applloa- 

tlon  fbr  suit  to  kbata— Ctetl  Proeedure  Cod* 
(188J,  I.  066.— mid  that  an  order  rejecting 
an  amIloatioD  that  a  niit  might  be  declared  to  have 
abated  by  reaaon  of  the  death  of  tbe  plaintiff  and  tba 
invMidity  of  an  application  to  the  Conrt  to  bring  hia 
legal  i«prcaentative  on  to  the  reoord  wm  not  one  of 
tba  Ofden  contemplated  by  >.  866  of  the  Code  of  Civil 
Procednre,  and  that  no  appeal  would  lie  therefrom. 
Bkabwas  Das  v.  Haoakua  ov  Beahtpub 

[L  K IL.  17  AIL,  986 


19.  FBOBATB. 


067.' 


t.  B63. — Where  an  application  for  probate  baa 
bean  granted,  and,  an  objection  bdng  mode,  a  sab- 
■equent  order  la  paaed  Erecting  that  the  case  be 
T«-opened,  that  probate  be  impended  for  a  time 
certaio,  and  that  the  executor  bring  in  hia  eridence  to 
ptoye  his  right  to  obtain  probate, — Mild  that  no 
appeal  lieg  from  sach  an  order.  Act  X  of  186S,  i.  S6S , 
and  Act  TIU  of  18S9,  i.  388,  dlacnwed.  Bsoio 
Nath  Pai,  v.  Dukonx  Da«bbb       2  C  Ik  B.,  688 


AF  FX  AXi-^oiiawi. 

19.  FKOBATE-eaaflttlAl. 

668.  Order  of  IHstrtat  Judge 

admlttlns  person  H  oaiv^bat— Probate  and 
AdnuniHraHon  Act  (V  of  1881),  i.  ^— Civil  Proce- 
dure Code,  t.  688,  el.  2.—S.  86  of  tbe  Probate  aod 
Admituttratian  Act  (V  of  ISSl}  make^  the  Code  of 
Civil  Procedure  applicable  to  ordrai  paved  under 
that  Act.  An  apptal  therefore  liee  to  the  High  Conrt 
from  the  order  of  a  Sirtiict  Jndge  admitting  a  person 
ai  a  cayeator  nnder  *.  69  of  the  Aet )  laeh  an  t»der 
i«  appojable  nnder  >.  GS8,  cl.  S,  of  the  Code. 
Abbibak  Dam  t>.  Goial  Daib 

[L  Z-  B.,  17  m&,  48 

668. Order    reflising   to  malM 

person  party  d«£andant  to  m  applioatlon 
for  probata^Jroiafe  and  Adtniniilraiion  Aet 
(VoflSal),  It.  S3  and  86,-8.  66,  read  with  a.  68  of 
the  Probate  and  Admlniitration  Act  (Y  of  lS8l), 
only  allowa  an  appeal  to  the  High  Court  in  casea  in 
whkh  an  appeal  ii  allowable  under  the  Code  of  Ciril 
Procednre.  Ko  appeal  tbvefore  liea  agunit  an  ordtf 
refodng  to  make  a  petion  oppoalng  probate  a  party 
defendant  to  an  aj^ication  for  probate.  Aitrtn^- 
miia  Kiafoon  t  fomariHMwaa  Kiatoen,  I.  Jj.  B., 
iS  Cole.,  100,  aod  fnnMa  Pihi  t.  Jfuri  Xdl, 
I.  L.  B.,  a  All.,  904.  toUerwed.  EnsTTUiun  DAn, 
V.  Seyaha  Csnir  EuvDir 

CL  I-  &.  91  Oslo.,  686 
570; ■ Order  refbalng  to  amend 


of  the  Probate  and  Adminirtration  Act  (V  of  1B81) 
oraSeSoftheSuccesaicti  Act  (X  of  1866).  Khettra- 
mani  Dati  v.  Bhgana  Churn  Znndn,  I.  L.  B.,  21 
Calc,  639,  referred  to.  OsBiirDRA  Eckab  Dabs 
GirPTA  V.  Bajuwabi  Box      L  H  B,,  9?  Gale.,  6 

2a  BECZIVBB3. 

STL Order  refnslag  to  remove 

a  MOelTsr—Cinl  Proeeinr*  Code  {Aet  X  of 
1877 J,  n.  a,  »U,  S03.  S40,  68a—Ael  ZIIU  ^ 
1861.  t.  11. — By  a  decree  in  an  adnuniitraUon-n^ 
A  was  appointed  receirtt  "to  manage  iihe  eatate." 
A  died,  and  by  a  rabaequnt  ocder  B  waa  appointed 
reodro-.  One  of  1^  defeadauts  in  tba  inlt  applied 
to  have  B  ramored  from  the  office  of  reedrcr.  ta  Ui* 
ground  of  hi*  alleged  mjamtfiagement  of  the  eatata. 
%he  application  wai  refuied.  Seld  that  the  .order 
of  refuial  wae  appealable,  whether  tbe  former  Code  or 
the  preaant  Coda  of  Civil  Procedure  waa  deemed  to  be 
appUcable^  bong  an  otder  made  in  reapeet  of  a 
qnesUon  sriaing  between  tbe  partita  to  a  nut  rdating 
to  tha  exeontioa  of  the  decree.  Mitxisai  v.  Lain 
Nowson  Basaji  .    L  I^  B.,  6  Bom.,  46 

67a,  I  ■....  I  I  Orders  BubmltUng  peiv 
son  for  and  oonflrmlng  nomination  as  re- 
oelver— JtV^reara  to  Me  Diitriei  Court— Appeal' 
able  ojtbr— Ci«I  Proeednrt  Code  (Aot  Z  of  1917). 
It.  BOB,  B04,  and  BOH.— TSo  appeal  liea  from  as  eriw 
pawed  nndw  a.  tW  of  th«  Civil  Pneedon  Cods  by  a 


lizcdbyGoOt^Jc 


DtQEST  OP  USES. 


I    »*    ) 


btfag 


AVMiAL—eoatimied. 

Sa  SBCEIVSBS— AHih'MwI. 
Coart  Ribordin«te  to  >  Diitrlet  Court,  inbuiittuig 
Um  name  of  a  penon  loagfat  to  b«  sppt^tod  »  roctiTsr, 
togaUwt  iritli  the  ground*  for  the  nomiiutioD,  lucli 
Older  bang  onlj  »  pralimiiiuj'  order  or  expretaion 
of  ol^uioD,  and  not  ui  order  under  i.  COS.  Hor  doea 
aa  appnl  lie  from  the  order  of  the  Dirtrlot  Court 
ooDfirming  Nch  nominatiaii,  but  the  Diitrict  Conrt 
oight,  w£n  &»  qaMtian  u  rtbed,  to  decide  on  the 
DMMdtj  tor  the  appcdntmoit  of  ■  receiver,  the  wordi 

'  utiMr-ordv  u  It  tUnkafit"  in  i.  605 

I  to  indad*  that  question,  and  not 
,    .      ..  letkifitneaiorothenriMof  the  Mnon 
aonrinated  to  the  oAoe  of  reedvw,    BnuAV  Koon 
*.  Rut  Ceukm  Lau  Kuaia 

[L  I.  B..  7  Oalo,  710 :  9  a  I..  S.,  808 

678. Order  nftubiB  to  appoint 

MoaivM^Civtl  ProwAm  Cod*,  iSSS,  m.  K)%  688 
(3tJ. — An  order  rtfonng  to  i^pc&t  a  tecdTw  nnder 
a.  BOS  of  the  Code  of  Cinl  pTooedure  ii  not  u>p«alable. 
SiTBajuurrx  ■.  AfPUAU  .  L  Xi.  B^  0  rnxSu,  856 

674.  . CMl     Prtxe. 

<fw«  Coda,  1869,  t,  93.— An  appeal  did  not  lie  againit 
an  order  refuing  to  appoint  a  receiver  under  Act 
VIU  of  1860,  ■.  S2.    Bx-FAKTi  iKBioai  Fataiu 

&7Bw OidOT  mAuIiis  to  appoint 

Jttdgt,   PoKvr    of,    ta 
-   ■    -^^ II.  SOS,  SOS. 


Co  take  the  neceMan  itep  prelhninary  I 
Ut  order  n  alio  maoo  under  that  Metioa.  Aa  appeal 
lin  from  mcb  an  order  made  bf  a8abordin»te  Jodge. 
OrwnniUncM  nndw  irMch  a  neeiTer  b  appointed, 
JoU  r.  John,  L.  It.,  9  Ci.,  S78,  refer- 
BAHoiraA  V.  Sbitiamwa 

[I.  U.  a.  94  Bom.,  88 


676.- 


-  Order  cUmilssing  applloa- 


tloa  for  ftppointment  ^receiver — Civil  Pro* 
eedmrt  Codt,  1877,  i.  SOS.—Aa  order  made  by  a 
Snbm'Aaate  Judge,  finniiring  an  appUeatiim  nnder 
t.  003  f  cr  the  appointment  of  a  reccnver  in  a  nit  pend* 
ing  before  him,  or  declinmg  to  nominate  a  reedver,  ii 
an  order  under  that  aection  and  not  under  f.  BOfi,  and 
ii,  therefore,  appealable  under  t.  6EI8  of  the  Civil  Pro- 
cedure Code  a>  amended  by  Act  XII  of  1879. 
Qomjx  Duum  Pcai  o.  Tnirr  HmtAKAOr 

[e-C.  L.  B.,  487 

877.  Civil      Froce- 

rfara  Cede,  w,  BOB,  BOS,  SB9~CT^hrtf;totinffmpgli- 
€triie»  to  afpoiat  mxiver — A.pp*alabU  ardtr. — 
An  order  rej^ing  an  application  to  appcdnt  a 
Mcetver  i«  an  erisr  pHnd  nndur  i.  d6S,  and  if. 
tfaenfoN,  appeakUe  onder  i.  6S8,  cl.  8^  of  the  Code 
of  CM  VnwAan.  Subramanfa  r.  Appcuami,  I. 
£.  Jt.,  8  Mai.,  900,  OTermled.  TmiATiuxi  v. 
amntrnou  .    XI..B.,101EkL,1W 

,8m  iHOjmoVB  Cub 

a  X*  B..  10  Kad..  ISO  not* 


AFPEATj—contiiiutil. 

»).  BECEIVBRS— eoiic2wI«f. 

878.  — — — — — ■ — — ■  ■  ■  ■■  Ordfr  r^mllttg 

^plieatio*  for  rtriivrr— Civil  Froeadmrt  Codt 
(Act  XIV  of  1883),  t:  BOS,  605,  088  (UJ,  a*4 
a89~~amsal, North-Weiitrn  Proviimei, and  Aiiam 
Cipil  Cemrtt  Af<i  (XIItjflSSTJ, ,.  31.— Aa  appeal  Uo 
from  an  order  r^ectina  sn  application  for  a  receirer 
under  e.  603  of  the  Code  of  CivC  Frocedure,  tnd 
the  order  on  appeal  ll  &ial  nnder  a.  ^S.  Qotiain 
D»lmir  Pari  v.  Titait  BeHarain,  «  C.  L.  B.,  467, 
followed.  The  Court  to  which  mch  an  appeal  Ilea 
from  the  csder  of  a  Subordinate  Judge  ie,  under  i.  91 
of  Act  XII  of  1SS7,  the  High  Court  where  the  value 
of  the  rait  Ii  above  EE,000,  and  the  Diitiict  Jndge'i 
Court  in  oUter  eaiee.  Boista  Nate  ADTil  e. 
Kakhak  La£  Asta        .   L  lb  a,  17  Cftlo.,  680 

SI.  BBQULATIONS, 

VJ9.  Bong.  Bog.  XV  of  1798— 

Ordtr  rifkiing  appUeatiem  by  mortgagte  far 
rtlur*  ofexTtiipagmentuitder  Meg.  XF"  ef  1798. — 
Ko  appeal  liee  from  an  order  refuiing  an  applicatitm 
by  B  mortgagor  for  the  return  of  «oe«»  payment 
alleged  to  have  been  made  by  him  in  a  proceeding 
nnder  Begulation  ZV  of  1798  b;  which  be  redeemed  > 
hie  mortgage.  Sbibiuk  Csdhseb  Bakbbjbb  r>. 
If  osEoo  SooDDX  Boi  84  W.  Bh  17 

880.  Bmig.Beg.Iof  1798-Or(idr 

of  Diitriet  Judge— Act  XXIII  of  18SI,  i.  B8.~ 
Ho  appeal  wai  provided  from  a  snrnmary  order,  made 
by  a  Biatrict  Judge  nnder  Begnlation  I  of  1704  g 
but  lucb  order  wa*  open  toqnertion  in  a  regular  aoit. 
Act  XXIII  of  1861,  a.  3B,  gave  no  right  of  appeal  in 
anch  casea,  but  provided  merely  Itwt  the  mode  ot 
trial  and  the  procechire  Inddental  and  aodllary 
thereto,  laid  down  hi  the  (StU  Procedure  Code, 
•hovld  be  applied  tbronghont  in  mitoellaneona  csaea 
Bad  proceeding.  Hubimsaxs  Eookdoo  v.  Iiin>B00 
SooBcs  Saba  18  W.  B.,  132 

B81.  Bong.    Beg&   V   of  ISIS. 

B.ae,»ndVofl8a7,«.  8— Order/or  attaehmati 
and  natiager.So  appeal  lay  to  the  High  Court 
from  an  order  paaaed  by  a  Diatrid:  Jui^e,  iMuinga 
precept  to  the  Collector  to  hold  an  estate  in  attach- 
ment, and  to  appoint  a  manager  under  i.  26,  KegnlB. 
tion  V  of  1812,  and  a.  8,  Bagulstion  V  of  18E7.     he 

IH9   MATTBB   or   IHB  FBTinOI'   O)  THB    COLIiBOTOB 

ot  FcBBSBFDTVBB  .  12  B.  Ik  B.,  F.  B.,  869 

GotWOODAiaBOIO.COLLBCTOBOFFtrBBBBDFOBB 

[18  w.  B.,  170,  and  so  w.  B.,  aea 

Saa. Bona.   Bog.  V  of  XS1»- 

Order  of  Collealor  nfluiwg  (o  makr  dittribaium 
■aaeaj  aiiiMAofdara.— An  appeal  did  act  Ii*  to  tiw 
High  Court  from  the  orda  of  »  Colladoi  rrfamc^  In 

jMnhni>  vaongit  the  ahareholderi  the  amount  of 
their  ahve*  of  the  aurplu*  proceeda  of  a  joint  an* 
divided'  eitate  attached  and  admin  utored  under 
BwilatioQ  T  of  ISIZ.  JOEM  VorBB  CHOVsdBAnr 
«.  Vai  OoTiBXHBiiT  .  8  W.  &,  VUm^  it 


888.- 


-  Bone-  Bee.  T^E  of  1819, 


t,  9—Orirr  of  Civii  C»w*.— There  ir  a*  appaat 
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(  ««  ) 


DIQEST  OF  CASES. 


( 


APPEAIi— fONt^tiiw/. 

21,  RSOULATIOHS— MMlwbi. 
from  KB  order  m&de  by  the  CHtiI  Cooit  nnder  i.  IS  of 
B«gnlation  Till  ot  1819.     IN  THS  miTBB  or  IHB 

mniox  OP  SooBJi  Eaki  Aceau  Chowdhb? 

[Z.  L.  B.,  1  Oslo,  888 

26  W.  B»  82S 

684. Bong.  Beg.  HI  of  I87S,  s,  6 

— $att  re/ermd  Co  Civil  Cowt  in  SonlAal  Ferg%»- 
mail.  Order  in.— A  decwoD  nn  Ul  bniB  or  in  h  lalt 
properly  nferred  to  a  Civil  Coort  in  tbe  SontluJ  Per- 
gnmitthi,  ondpf  a.  5,  K^^Ifttion  III  of  1872.  wm 
ftpp«al*bl«  to  the  High  Coart  ander  Act  VIII  of 
1859.  wluch  was  applicable  t»  the  BonUul  Fo^imaha. 

TAMXI  FXOBID  MlBSEB  n.  UlHAUHAD  ChOTDSBF 

[6  a  L.  B.,  666 

72.  SALE  IN  EXECOTIOH  OF  SECBKG. 


mi  set  wdfl,  isd  the  order  directing  the  retoni  o{ 
the  paicbwe-mone;  did  not  alio  direct  the  payment 
ot  interest  therecm, — Said  that  there  wai  no  appeal 
(rem  the  order  of  the  lover  Court  refuuog  to  givo 
inteieft.    BisaomiH  Dobs  v.  Ahxbd  Au 

[W.  B,  1894.  Via.,  IB 

eeo^  'Order   ftlMolving  pnrdhft- 

Mr  from  llablll^  for  damagea  on  r«-«al»— 
Civil  Ptvetdtm  Code,  1869,  i.  SStf.— A  poichMer  at 
a  Mie  in  execution  of  a  decree  is  liable  tor  damafrei 
eatiKd  by  resale  enneeqaent  on  hie  not  ""^ing  the 
required  depoeit.  Ad  appeal  lay  from  the  mAu  ol  the 
linrer  Conrti  ahaolTing  the  purchaser  from  liability. 
Bus  N.1&UH  Mutbb  d,  Hibatab  CBAtm 

[8  W,  B.,  8 

SooBFJ  Bttuh  BraOB  e.  Skbb  Rixkiv  Dosa 

[6  W.  B,  Ulfl.,  138 

887. -"_  ■    Order  ™*Tring  deftiQltin|[ 


«f  1869.    JO0B&U  8ix»H  t 


GOVB  BlTIttB  LUJ. 

p  W.  B,  110 

Civil   Pi 


Am^  &<Mt«,  1.  364—8al4  t»  efeCBtivii.— An  appeal 
lay  fiom  an  crder  passed  on  an  appKcatlon  nnder 
a.  ll&^  Act  VIII  ot  1869,  to  make  a  de&nlting  pur- 
chaser liable  for  the  lose  oecasioned  by  a  re-Mle. 
Vak  Dial  c.  Eak  Dab        .    I.  Z- B.,  1 AU.,  181 

B8a Order  under  a.  S64,  ClvU 

Prooedure  Code,  186ft— No  appeal  lay  to  the 
Jndge  ftom  an  ordw  passed  by  a  rabor^iste  Court 
nndo  s.  164,  Act  VIII  of  1SE9.  BiiroA  Dabu 
Douas  V.  OoHB  SooNsiBia  Dobbia 

[6  W.  B,  ICla,  63 

BOO, Order  reAulsg  reftmd  of 

prloe  to  paroluiBeT~5afe  of  imoiovtabU  pro- 
yerts  twt  aride-^Civil  FrotxdMr*  Code,  i,  31B. 
— No  appeal  lies  from  an  order  refiudng  a  refund  of 
price  to  a  purchaur,  the  sale  to  whom  has  been  set 
aside  under  s,  816  of  the  Civil  Procedure  Code, 


AFFIULL— raafiKM^.  < 

Z2.  SALK  IN  BXBCimOM  OP  DBCBU 

So»dagar  Mai  t.  Abimt  Saimaa  Oan,  WMil$ 
yotat,  IS90,  p.  SS,  Tapetri  Lai  r.  Btoici  JTaudam 
Sai.  Wttkls  Hotet.  1890,  p.  89,  and  Ram  Dial  r. 
Ban  Da;  I.  X.  B.,  1  All.,  ISl,  retened  to. 
Saijnath  Sahai  T.  Moitup  yarain  Singh,  I.  L.  B., 
16  Cole,,  B35,  distentBd  troa.  Baxdi  BAKSaa:  e. 
DauM  .        .        ,        .    L  Zi.  R,  IS  AIL.  800 


681.  ~ 


-  Order  on  defiinltlnK  piu^ 


obaaer  to  moke  good  aapli  dsftoleiior — 
Drfamll  of  pwrakaaar  at  tale  i«  t9»eiaio» — Dtfi- 
eUney  in  price  ariting  o»  re-folt — Civil  PnKtdmre 
Code,  re.  3,  393,  MO,  588.— No  appeal  lies  from  an 
order  nnder  «.  tfls  of  the  Code  of  Qvil  Pnjcednre 
directing  a  defaulting  purchaser  at  a  Ble  fai  azeeu- 
tion  of  a  decree  to  make  good  the  lo«i  happening  ok 
a  re-gale  occanoned  by  his  default  Mam  Dayal  r. 
Bam  Dot,  I.  L.  fi.,  1  All„  181,  aad  Baytuttk 
SiAai  V.  Jfaieep  Ifarain  Singlf,  I.  L.  M.,  16  Cak., 
B3B,  diascated  from.  So%dagar  Mai  t.  Aidml 
Sahma*  Zkan,  Wetklg  Solti,  1890,  p.  80.  Bakim 
Bahhili  V.  Dhuri,  I  I.  B.,  18  AM.,  897,  fal- 
lowed. So  jLeld  by  EseB,  C.J'.,  JIabkoos  and 
Ehoz,  JJ„  Stjlaiobt,  J.,  diMCntiiig.  Dioxl  Nai>- 
CAx  Bai  «.  TAraaai  Lai.    ,  LI^  B.14  AU,  901 

ILABI  BAXHBH  «,  BAU  NATB 

[L II B.,  18  AIL,  sea 

682. Order      nadtr 

CioiJ  Frocedmre  Code  (Aet  XIV  ^189»J,  i,  998. 
on  dtfofUtiitg  purdaeer  to  mate  goad  itfititmeg  om 
re-iale — Seeoid  appaal — Sale  t'»  (jw«h'ea  nf 
deeroe—Citil  Proeeditre  Cod*  (Aet  XIV  if  1883), 
n.  24i,  813~Mitdetcr!ptie»  iff  property  in 
proclamation  of  eale.—Biib,  ao  appeal  sad  a  teeoud 
appeal  lie  from  an  ordemndcr  B.X98of  the  Cinlfto- 
cedure  Codei  direddng  a  detauttins  pnrchasv  at  aa  ai- 
ecntion-sale  to  make  good  the  denowncy  at  price  hap- 
peningoaa  re-nle  owing  to  his  de&ult.  SritJTaraiei 
Miner  v.  Maialab  Chand,  3  W.  B.,  8,  S»or%} 
B^,i  Singh  T.  Sree  KiefM  Dote,  t  W.  JB.,  Jfis., 
IX,  Joobraj  9ingi  y.  Ooar  Butti  Lall,  7  W.  M.. 
110,  Baijnaa  Sahai  v.  Mohmp  Sarain  5(<wjI, 
I.  Z.  £„  16  Cain.,  BSB,  and  Amir  Boktka  &>ii» 
v.  Venkataehala  Mmdali,  I.  L.  A.,  JS  Mad.,  439. 
followed  Deoki  Nandan  Bai  r.  Tapetri  Lot, 
I.  L.  a..  It  All,  901,  referred  to  aad  di«»UMd.  In 
this  ease  it  was  held  co  app^,  reversiiig  the  decision 
of  Qie  knrff  Coorts,  that  nnder  the  eiiennistaaeea  the 
purchaser  was  not  liable  for  the  dfAciency.  Kxu 
EiBBoaa  Du  Saxxab  c.  Quae  FaoaAo  Bvin^b 

[X  Ii.  B,  S6  C<aa„  90 

saw.ir,4oe 


698.  - 


-  Cieif  Pri 


to  file  petition  to  eat  at  _    . 

default.— A^  application  under  •■  811  of  the  Code  ot 
Civil  Procedure  to  set  aside  a  sals  la  eieMticn  of  a 
decree  havinB  been  dismisead  tot  defavl^  the  peU- 
tionei  applied  to  the  Court  to  restoca  the  appUeatkn 


lizcdbyGoOt^Ic 


DtQKST  OF  CASKS. 


SL  SALB  IN  BXECDTION  OF  DECKEE 


to  Uh  lie.  Th«  Cowt  luTing  rejected  tbb  iippllw 
tioo.  the  petitkner  ftppekled  »g^it  thk  ordv. 
ir«Irf  that  no  >ppe*l  1>7.  Ni»gappa  r.  Qangana, 
I.  L.  B.,  10  Bom.,  483,  lollowed.  BlJl  e.  gTBin- 
TiSA  ...        L  L.  R.  U  MAd..  310 

68^  Order  rejeotUie  an  appll- 

oaUon  for  reitoiine  to  the  file  an  applloa- 
tioa  to  Mt  oalde  a  saJa  In  exeeutiou  of  a 
d»oreB-Ciri(  ProctdtrK  Code  (XIV  of  1882),  «. 
aw,  ess  fSJ.—'Sa  appnl  lice  frcm  on  order  rejrat- 
iog  va  appIk*tion  to  re*tore  to  the  Bte  &n  uppIie^ioD 
to  eet  Bdde  &  nle  under  i.  Sll  ot  the  Civil  Fracedure 
Code,  wluch  liu  beea  diamiMed  for  defmlt.  SOU 
Cdddi  e.  BuzussiN  .      L  Ii.  B..  37  Calo.,  414 

.   BOS* Order  refluliis  to  admit 

patttltm  to  Mt  Mide  a  ulft— CinI  Froetdur* 
Ceit,  Jasa,  *.  use.— Under  i.  260  of  Act  Till  of 
18n>  tin  order  of  k  CHvil  Conrt  refani^  to  kdmh  a 
peUtion  agunet  a  nle  wu  flnaL  I<ux  QoBnrDTAL 
T.  BiTBEis a  Hay,  111 

S96. Order  affirming  r^Jeetloa 

of  petition  for  r«Teraal  of  aala  in  exMOtlon 
of  dooree-Oieif  Freeedmr*  Codt,  18S9,  :  ail7.~ 
Under  e.  iST,  Art  Tin  of  ISfiO.  no  appeal  lay  faom 
the  tirder  at  a  lowv  Appellate  Cout,  *iB™>i»g  the 
order  of  the  lower  Cotut,  rejecting  a  .pelitlaa  for  the 
reveiMl  of  a  nle  in  eieoDtion  on  the  gnmtd  at 
irreKiilaritj.  Ru  SiRUH  Eoia  ■.  Iitdbx  Cbw- 
BKa  Bud  W.  B.,  1664,  Kia.,  8a 

MvunvH  IfoKux  BoT  CaowsHVY  t.  Bin  Csur- 
six  OooRO       .  .      S  W.  B.,  Wi;.  41 

S97. Order  setting   aalde  aale 

fbr  Irregnlarlty.— Under  >.  £57,  Act  Till  of  1SS9. 
the  order  of  a  Jodge  oo  appeal  le^ng  aiide  a  pale  of 
imatovaable  property  on  tiM  gnmnd  of  iiregnlaiitf 
wo  final,  nnleet,  under  i.  811,  Art  XXIII  of  1S61, 
the  Ja&e  iraa  ihown  to  have  acted  whhont  Jnritdio- 
tloa.    EooLSD  StMa  e.  Jua»VirAiK  BiHflE 

[S  T.  B.,  Mia.,  10 

BxvJTv   BiK   TxwAiD  d.    Litu   Ajoodsta 
PnuD    ....        8W.B4lIifl.,Se 

Kmnt  Ifonrs'  Box  Cbowvbvt  «.  Eah  Cbum- 
BiB  Ooono     .  S  V.  &,  ma,  41 

MMMnn  aomm  t.  Akitl  Aix 

[B.  Z>  B-  Bm.  VoL,  Ap..  1 
W.  B.,  T.  R,  W :  Kareta,  906 

Abiiool  EnnK  v.  Ooohui  Lu 

[6  W.  B.,  Kla.,  119 

6e& An    order    let- 

tlng  asda  a  ««le  oa  the  nonnd  of  imgalarttj|  whoe 
an  order  bai  ba«i  pawed  by  the  Court  eieentuig  the 
decree  poetpooing  the  mIo.  bnt  the  wle  hai  ttkai 
^aee  b  eomeqBenee  of  the  ordv  arTiTiiiig  too  latft  U 
Bot  appealabU.    *''*"•"'  Soiaa  v.  Jaow  Lal 

[6  K.  W..  SH 


-CiM 


Coda,  1809,  «.  £ff7^^Wh«re  tba  lowir  Conrt  flowed 
•a  objection  and  makea  an  order  ec 
jaeh  erdv,  aecordlng  to  a  867,  j 


APFEAIt—coafiMMd. 

32.  SALB  IN  BXBCUTION  OF  DBCBKB 


eoo. Ordor  letttBg  Mtd«  aal* 

--Cmt  Proetdtre  Cod*,  1977,  t.  BS8  fm}~Xatem- 
tio»  of  d»erM — Applieatio*  to  let  atido  talo  of 
lawMOMdi/v  pt^trtg — Auetiim-ptrviater. — Wild 
that,  altfwnsh  the  aaction-parchaaer  may  not  apply 
nnder  t.  811  of  Art  X  of  1877  to  have  s  «]e  Mt 


tbcn,  if  an  order  ii  made-a^ioat  him,  he  can  appeal 
from  enoh  order  nnder  ajCSS  («•)  ot|Art  X  of  1877. 
EuciHi  Bah  r.  Bi.«Kii  Lal 

[L  L.  B.,  8  AH,  809 

«0L ■ Civil  Froetimn 

Code,  Ifi77, «.  BSajm}—Xatemtio»  ^  dtcrm—A'm- 


art  a^de,  tba  anrtion-pardaBer  ia  made  a  party 
to  the  pneee^ngi,  and  the  nle  b  act  adde,  the  anc< 
tion-pnrchaaer  ean  appeal  againat  (be  order  eattdng 
addethenla.  KaatkiBamt.Bamkty  Lal,l.  L.B., 
8  MU  S9e,  followed.    Qow^BivaH  e.  DDI.U  Ecu 

1^  ];,.&.,  a  All.,  8n 

80& Btvitw  of 

Ju^wmU. — An  apjdieatkn  wider  i.  811  of  Art  X  ot 
1877  to  art  aride  a  lale  in  exeention  of  a  decree  having 
been  made  by  the  jndgmeDt-^ebtor.  the  Coui  exe> 
enting  the  decNe  (SnbwOiiate  Jadge)  dfaallowed  the 
objectlong,  end  paiiiil  an  order  eonflnnfag  n«h  mIc. 
The  jndgnwnt-debtor  enbeeqacntly  ap^ed  to  the 
Bnbordinate  J«dge  tot  a  rartew  of  jn^mnt.  The 
Sabor^nate  Jndge,  without  leecadliig  hU  rtaeoai  for 


Jwdge, 
granting  each  application,  and  without  leeutdlug 
ordv  granting  neh  appUeatioa,  inegnlarly  fn 


ded 


Tht  aaction-pDrchaeer  appealed  to  the  ZKilrirt  Jadg*. 
nat  ofterr,  treating  the  appeal  ae  one  from  an  cadar 
grantii^  an  application  for  review  of  jndglMit, 
•ntertamed  it,  and  tet  anda  the  Bnbor£nate  Jiu^e^e 
atcond  order.  Slid  that  the  IKrtrirt  J^otlge  was  art 
inatified  in  entertaining  anch  appeal,  each  <rder  act 
being  one  ftnnting  an  appfication  for  review,  bnt  one 
aetttag  aaide  a  aale,  and,  a>  aocfav  not  qtpcalaUeh 
BaiiMnr  Dor  Bivsk  e.  Bam  SaIai 

p.  X- B..  8  AIL,  810 

608. Order    MtUag 

aiida  m  lali,  Apfiat  fi^im — Citit  Preetdnn  Coil, 
1883,  11.  819  Olid  58S,  el.  iff.— An  appeal  doaa  not 
lie  from  an  wder  aatting  add*  a  eala  paaaed  nnder 
a.  818,  para.  2,  of  the  Civil  PrccednTe  Code  (Aot  XIV 
of  1882).    Saesabak  Thhax  e.  Bhikit  Datbak 

[I.XhR,UBom.r608 

60&  — Order   oonftrming   sale— 

Civil  Trocidtiro  Code,  1877,  i.  310— Sale  in  rzww- 
(ioa  qf  ieeree  of  tkare  tif  undivided  ettali — Coa. 
firmaUo*  <if  tola  infavomr  of  es-fJtsrer — Amoal 
hy  oWtiow^trAafT. — A  dnu»  of  nndlvided  im- 
moveable property  wee  pnt  up  Ear  aale  in  exeention 
of  a  deoee,  and  Wm  knocked  down  to  Jf.    Before  It 


iizoabyGoo(^Ie 


DI0B3T  or  CASKS. 


* 


A  "PPTi  *  T.— nmfiwtaf. 

22.  SALE  IN"  BXBCOnOS  W  DBCBBB 

VM  knocked  down  to  him,  <1,  the  decree-holder,  who 
had  obtaioed  pemuatioQ  to  bid  for  and  purchaie  nch 
tbmn,  and  lAa  wM  a  oo-aharer  of  miph  ahart,  bid  the 
MtBi*  nm  aa  that  for  which  it  waa  knocked  down  to 
JT,  «l»t™ing  Oi»  right  of  pre^emptioa.  The  Omit 
Moenling;  nch  d«crM  nbaeqnenU;  made  an  order 
ooBAmdng  tlw  vie  ot  noh  ihare  in  faroor  of  X  M 
moptai»i,']jap»g^Bg  the  proprlet  j  of  the  eoirilrmation 
3  the  Mia  ia  Ikvoor  A : — OiU  that  nch  appeal 
would  not  He.  UcraiB-Dii-var  Eais  •.  Abdul 
Baku  Kux    .  .    Z,  X<.  IL.  8  AIL,  874 

~  OOG.  Oidar     Donfinolnc     ■&!• 

Mbr*  llian  £i»  fll^is  objootloiu  tuw  axplr«d 
'  —Apptai  from  ordar — Civil  Proeedure  Coir, 
n.  8tl,  81S—OljeeH<m  to  talt^Lrffol  dinaitUif — 
Althmgh  1.  BLa  ot  the  Civil  Froaednie  Code  con- 
tmplatea  that  objection*  to  a  mle  nnder  a  811  Aall 
be  filed  befive  an  order  for  eotiBrmatiim  ii  pawod,  if 
the  predpitate  action  ot  the  Conit  hai  led  \o  the  otm- 
graution  of  a  Mle  before  the  time  aUowed  ftrlUnx 
obJeoUan  to  the  vie  ha*  ex^red,  whettiv  iv  not  that 
Conrt  coold  ntotain  nch  objeeUoneaftareonflrming 
tlia  tale^  ttw  High  Govt  on  appml  k  beand  to 
InttftetC)  and  to  BM  that  ob jeetitn*  which  by  law  the 
appeUimt  W  empowered  to  aakelare  hetdrd  ud  d*tv> 
mined  befm  a  aale  of  U*  pn>p«t j  la  conflrMtad  or 
bapofOi  abaotnte.  An  apfUeatkn  under  *.  Sll  at  the 
CItU  Pioeedn*  Code^  OB  behalf  ot  a  jadgnmtHlebtor 
who  waa  a  mino',  waa  lejeeted  en  the  gnrand  that  tha 
avpUoant  did  not  legally  Mpreaant  the  minor,  and  the 
Coait  theMnpcn  omdinMdthe  Mle.  A  ■eeoiid  appli> 
MtioQ  to  the  MM  dieot  waa  thn  filed  on  bdialf  of 
Hm  mitMr  by  hi*  gnacAao,  and  wh  njeetad  on  the 
gMood  Itet  the  Oout  had  already  eooBrmed  the  lale, 
and  waa  pMclnM  bom  entviaining  obJeoUima  after 
ndi  OMtfirmstion,  prior  to  vldeh  no  proper  appli- 
cation had  been  Ued.  From  thiaordw  the  jndgmnt- 
diMarli^pealed.  Stld  tlwt  the  appeal  moit  be  cod- 
■idered  to  be  one  from  an  wder  nnder  the  AM  paik- 
h  of  a  ftU  <d  tbe  QtU  FioeeAnre  Coda, 


„ . ._r«Mbarideandthe 

Ibr  dl^wal  of  the  appelknf*  <AieotiMiB.  Baldio 
Suras  «.EuEAxI}bii         .    L  !•.  B,  »  AiL,  «U 

800. Order  disallowliiE  obfao- 

tlon*  to  mIb — Civii  Proetdum  Cods,  1882, 
n.  Bit,  aa,  eaa  fol.  i«^— S«ea#«»i  o/  d«cn,~ 
«•;»  ■•  «aweation—ApF*iiL—F»r  Prhbbak,  C.J., 
and  O&DRKU),  BMABran,  and  Dmawr,  JJ— 
An  ordar  paeeed  itndap  th*  fint  elmue  of  t.  ill  ot  tht 
Civil  Prooednn  Cod«  ftfter  m  obfaMim  madia  under 
thapniTirfanBotkSllhaabeen  duallowed,  i«  appeal- 
•hla  nnder  art.  IS  of  a.  5B8.  Ptr  Uasmoos,  J.— 
An  applicatim  made  nnder  a.  811  can  be  diipoaed  of 
only  vtiiiM  t.  812.  and  it  the  Court  reject*  the 
.  objecUan  to  the  lale,  the  order  mait  be  r^ardad  a*  an 
ardar*'iafnnnafa>aBt  aaidea  mle  of  immoreable  pro- 
perty" nndet  the  fbtt  paragraph  of  a.  S12,  and  there- 
BDEB  appealable  aa  talluig  nader  (he  purriew  of  art- 
IS  of  *.  68^    XoImh  t.  JSatn  LaU  WttMs  Notu, 


AFVStAIi—eoalimuJ. 

IS.  BALE  IN  BXBCirriOH  OV  DECSm 

—■coMlmdrtI, 

AlU  ISSf,  p.  ITT,  and  S»ftm  Zmor  t.  Laltm  Prmtmd. 

Wmklg  Nottt,  AlU  1869,  p.  178,  iSaented  from  by 

ItuiMocmi  J.    ToiA  Sax  c  Kkitb  Chahb 

[L  Xi.  &,  T  Aa,  aos 

80T, Ord«c  refWdnc  to  setaalda 

Wtla— CMI  Proetiurt  Codt,  n.  29*,  312.  818.— 
Tbcre  i*  no  appeal  to  the  Hi^  Conrt  from  an  wder 
rvtodng  to  «et  tetde  m  nia,  nuem  *ncli  ordw  I*  made 
under  *.  W^  SU,  or  81 8  of  the  Civil  PmeedoM  Code. 
DrasA  SoBSAsi  Dkti  t>.  OomntA  Cxaitdsa  Asdt 
[I.  Zk  B.,  10  (Ma,  888 

808. OrdaiTBttufncparmiKlon 

to  bid— CimI  Proetdmri  Ced*.  t.  234—DtorM- 
ioldar. — No  appeal  lie*  from  an  order  paaed  under 
i;  IM  of  tb*  Clill  Froeednre  Code  refndng  per- 
mbdon  to  a  decree-holdtt  to  bid  at  a  mle  m  exeontioa 
ot  hi*  decree.  Jodoohath  Kmrera  e.  Bxoia 
SoKini  Qeou  .    L  Xi.  Bi  18  Calo.,  174 

000. Ozdar  raftaaing  to  aot  Hido 

tllamliaal  of  npidioatlon  to  aat  aalda  anla— 
Cieii  Prooedmt  Code,  n.  102.  105.  688,  SS!— 
Afptalfroma*  order  rtftiit^  to  ett  aeide  at  order 
WiAw  *■  109,  ditmiitiiiff  <M>  applieation  under 
e.  fill.— S.  647  ot  the  Code  of  Ciril  Proeedore  (Act 
XIV  la  1S82),  when  read  with  d.  B  of  e.  6fiS, 
doe*  net  give  a  right  of  appeal  to  a  Indgment-debtcr 
whoae  an^UeatioD  to  aet  atide  a  eale  of  U*  propoty 
ha*  ben  iB*nie*«d  nnd«  a.  lOS,  and  whoae  appUMtion 
to  tet  the  diimiMal  adde  baa  ben  refoied  nnder 
•.108.  8.  H7i*  not  Intended  to  eonfer  any  rigUa  of 
appeal  not  nipii—lji  gWn  elaewhore  by  the  Codai 
MiiaAnA  «  OAHOkWA  .    X.  Zi.  Bm  10  Bom.,  488 

83.  OBJBCnONB  BT  BK8P0NDSNT. 

eia  Objoatdon.   Maanlng   at^ 

CMI  J>R>Md<tM  Code,  1899.  *.  SMt  1677,  1882, 
(.  SSI.— The  word  "objtation"  vaKt  in  *.  818  of  Ac* 
Vin  of  lafiO  waa  net  limited  to  written  objeatJana 
■imply,  bnt  eonprehended  *la»  vcb^mI  dbjectiaoi. 
Bamxaxalk  BsmAcaABiiB  «.  HoKuoHuvDa* 
BoT S  Hay,  70 

811,  AppUoablUty  of  a.  848- 

Speeial  apptal^S.  84S,  Act  VUI  ot  ISN,  waa 
n  applitaUe  to  epecdal  aa  to  regular  appeal*. 
Hajutjui  Azxaa  v.  Luusnn  Amui. 

[SKAd.,ai8 

na,  ^ _ —  Time  for  objection— Ob  jec- 

tixma  nnder  *.  S4B,  Act  VIII  of  18S8,  ndght  be  ui«ed 
at  any  time  in  the  omne  of  hMriDs;  (4  an  appeal. 
Tbakus  Dasv  QQKUXxa  v.  Qon*'  Knno 
GoiEAXn  ,  15  ,W.  B.,  18 

8la  Searing         of 

appeal. — It  was  too  Uto  to  tak*  an  objecUm  nnder 
a.  8U,  Act  Vni  of  18G9,  when  the  AppelUte  Cbnit 
haa  given  it*  deeUoo.  AsmrL  Oithtbi  e.  Oovn 
Monr  TfxKA.     .  .     0  W.  B«  896 

014  Time    fbr    flBoc    objae- 


lizcdbyGoOt^Ic 


DIQBST  OF  CASES. 


> 


APFKAXi— mHfi<w«^. 

SI.  OBJSCnONS  BT  BE3P0SDENT 


rejected,  flntlj,  b«atBM  »  wiitMi 
«(it«  gToandiluid  net  been  fll«dpmrioiul7;  weoDdly, 
becmiM  the  objeoU<ni,  wkan  Ukm,  wu  not  filed  ou 
the  regnlated  etNop)  and  hetHj,  became  the  gnmnd 
BOW  urged  had  not  bMB  adTsnoed  m  an  objertkm  is 
a  roRiiUr  a)peal  pretioul;  filed.  Hoolas  Kooiub 
V.    BlI*IMHDI>.     SuvuKVS   V.    Masoxkd   Hcbbkb- 

•oiiAH  Kbak  .        ,    8  "V.  B.,  878 

616.    FnuHiee.—A 

mpoDdani  might  nnder  i.  34S  file  ■  notioe  with  the 
BeKiftrar,  ipMifjing  therein  the  objectioDi  whieh 
he  lotendi  to  lake  tm  thr  hearing  ot  the  appeal.    In 

TSl  lUTTIK  0>  UlSBOSn  DOSHO 

[R  I..  B.,  Btw- VoL,  087 :  e  W.  B.,  Ulo.,  lOS 


eu. 


-  The   ] 


cbiee&mt  referred  to  io  t.  £61  of  the  (Svil  Frooedore 
Code,  16S3,  mut  be  filed  not  leea  than  aeven  daya 
beftm  the  date  fizedfor  thehearingin  the  gammomea 
ianed  to  the  pertifa.  Dbo  Eibeiit  «.  Uahbbhib 
Bush  .    L  I- B.,  4  AIL,  848 

617.    ; Cron-appeal 

— Ifetict  t^f  ohgeeHon. — A  notioe  of  objection  nnder 
1.  eai  of  the  Cods  of  Civil  Procedure,  Act  XIV  of 
1888,  mnet  be  filed  not  leei  than  eevea  d^a  before  (he 
date  Of  any)  fixed  foi  the  hearing  of  the  appeal  in 
the  notice  iwred  upon  the  reepondant.  S.  ft  of  Act 
XV  of  1S77  deea  not  apply  to  an  objectitn  nnder 
B.  661  of  the  Frocednre  Cod&  KAu.r  PBoamoio 
Biswas  e.  MvirsALi  Daises 

[L  Ii.  B.,  0  Oalc,  681 

6la  — — — ■  Praelie,.— 

Objectiona  to  a  decree  nnder  i.  C61  of  the  Civil 
Frocednre  Code  (ZIV  of  1882)  need  not  neoeeeuily 
be  ftled  MToi  days  before  the  day  originany  fixed  for 
heaiiig  the  appeal.  When  the  hearing  U  poatp^ud, 
U  ie  eaflideot  if  the  objectione  are  filed  aeven  days 
before  the  day  fixed  for  the  poetponed  heariDg,  the 
object  of  a.  661  being  merdy  to  give  the  appellant 
Uady  intimation  of  propoeed  objection!.  BARQib- 
i>Af  %.  Bai  OiuA    .        ,    L  Ik  J^  8  Bomq  669 


6101 


appeal 


havii^  been  filed  on  the  10th  April  18TQ,  and  the 
date  for  hearing  fixed  tor  Itay  1879,  a  memroandum 
of  objectione  under  i.  661  id  the  Ciril  Frocadnre 
Code  wa*  filed  by  the  reapoadent  on  the  18th  Sep- 
t^dxg-  18TS,  before  (ha  actual  hearing,  which  took 
jdaoe  in  Joly  1680.  Seld  that  the  memorandniii  of 
objectioni,  under  ■.  661  of  (he  Code  of  Civil  Froce- 
dnre as  amended  by  a  86  of  Act  Xn  of  1879,  ong^t 
to  have  been  filed  not  leei  than  Mveh  daye  betive  the 
date  fixed  for  hearing,  and  was  thoefMre  inadniiidble. 
Bak  Oobixs  Jdoodu  c.  Dbvo  Bhuvbif  Sm 
JSwBVS  HoKAiAim  8  C  Ih  B.,  S81 

-  Civil     Proee- 


Ah«    Codt.  1882,  I 


il—Praetia—dlgaetiQm  to 


M  fry  r»mud»»t~~Timitfor  filimg  tajanticmt— 
.uaujlied  for  Uariag  appeal.— Qm»n—WhB%hm 
nnder  ».  561  of  the  Code  of  (Svil  Frooedtmi,  objec- 


tion! to  the  decree  by  the  reepoDdent  mnit  oeceaarily 
V  filed  MTOi  dsyi  befbre  the  date  or^hdy  tied  for 


AVVSAJj—mMtitrntd. 

28.  OBJBCnONS  BT  BBSPONDENT 
—eontimvai, 
hearing  the  appeal,  or  whetbet  it  it  not  anfflciettt  if 
they  are  filed  leTan  daya  before  tba  day  on  which 
the  appeal  ie  actually  beard,  and  whether  the  ded- 
non  of  tbe  Bomh^  High  Conit  in  Mai^ldaty.  Bat 
Oirja,  I.  L  B.,8  Bom.,  6«S,  to  that  effect  b  tut 
coinct,  and  the  deoiaion!  of  the  Celcntta  High  Court 
to  the  etmtnry  are  not  emmeona.  Tulbsi  Fkbsbad 
V.  BAJA  MiBsn     .        .    L  Ik  B.,  14  C»la.,  610 

681. Civil     Proof 

dnr»  Code,  1982,  t.  B9l~ViUug  nf  olgteHoni,  Tin* 
for — Jrovfiee.— The  exfrettion  "  the  day  fixed  for 
Qie  hearing  "  uaed  b  a.  561  of  the  Chil  Frocednre 
Code  (Act  XIV  of  18BS)  meane  the  day  on  wUch 
the  healing  aetnally  conmmiee!,  ud  Jwehidea 
both  t}iat  day  and  the  day  to  which  the 
hearing  may  be  adjonmed.  The  fnrpoee  of  the 
•eetioB  i*  to  gire  the  appellant  timely  intitnatiao  at 
the  propoeed  objection!.  Acoradin^y,  a  croea- 
objection  filed  by  the  reapondent  on  the  daf  meo- 
tiiHied  ai  the  day  fixed  for  hearing  the  appeal  in  Um 
notice  to  the  reipondant  waa  held  not  too  late^ 
Ma%gilda*  t.  Bai  Qitja,  I.  t.  B.,  8  Sem,,  BSf. 
lullowed.  DmxAB  Fasseaxax  e.  Vebatiz  UoBiBB- 
wix  I.  L.  B.,  II  Bom.,  686 

eaS.  '■ Civil     Proee- 

dmn  Code,  1882,  *.  BSl—CiM  Proeedmrv  Code 
Amaudmtma  Jet  (JM  VII  ijf  OSSJ, «.  48—Timt 
mllemod  for  m»mortt»dmm  qf  obftetioui.—Xa  appeal 
cannot  definitely  ba  posted  nnUI  the  Conrt  baa  ■acer* 
kuned  that  Botiee  <s  tbe  appeal  haa  been  eerred  <bi 
the  respondent,  and  a  date  tunat  then  be  fixed  not  leei 
than  one  moutii  from  the  date  of  lerrice,  ai  tbe 
reapondent  ie  entitled,  by  t.  6S1  of  tbe  Code,  to  that 
period  within  which  he  may  file  any  objection  he 
may  have.    BOKSAKAK  r.  Aitkavoak 

[L  L.  B^  18  KacL,  489 

6S8.  — ■_ — —  Civil     Proet- 


dent,  in  oraer  to  nve  the  eoita  of  copying  tbe  jni^- 
ment.of  the  Court  below,  the  decree,  and  other 
document!  in  the  caae,  delayed  eandlng  ioitmiGUoDe 
to  conuul  to  draw  objectioni  to  tbe  decree  until  the 
paper  book*  had  been  received  ftom  the  appelkwit, 
at  which  date  the  period  allowed  tor  filln;  objecthma 
had  expired,  the  Court  tefnaed  to  extend  tbe  time 
or    petmit   tbe  objectioai  to  be   filed.      SmxncAii 

iooauB  Jav  Makombii 

[X  I-  B^  14  Bom.,  Ill 

Hsaring  of  appeni— (7aUtw 

lie  mM«  calling  on  of  a  oaee  to  be  heaid 


BanBOSA.  EooirwAB 

ce  V.  B.,  g 

Wlthdrftwal   of  appeal.— 


FbwbaoCUhas 

eaoL .. 

If  the  caee  ia  withdrawn,  objectiona  under  «.  848 
canmit  be  beard.  Bak  Piiuxas  Ojba  v.  SHtrmoSA 
Kdohwab  ,     9  W.  B.,  SSS 

FmBS  Njjun  Boi  V.  Waibdx 

[88  w.  B.,  aae 
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39.  OBJECTIONS  BY  RB8P0NDEHT 


deur«d  to  withdraw,  in  order  to  ft*otd  the  .... 
a  qoeation  ruMd  by  the  TMpondent  li  the  iMkriu, — 
mid  tlwt,  andv  t.  S48  of  th«  Civil  Frocednri  Code, 
the  rcapoadent  wm  eaUtled  to  have  the  ow  heud 
■nd  determinBd.     TiMKATAfiJUUHUTA  v-  Eam 

[8  Had..  SOS 

-<;d  th> 


objection*  under  ■.  ftiS,  Act  Vni  of  185S,  oa  odI; 
be  heard  when  the  opposite  party,  being  appellant, 
lanMcotM  hia  appeal,  and  not  when  he  withdraw! 
bom  it     Baoaddx  SiMOH  c  BscaWAH  Doas 

p.  AKra,sa 

Ssuu     Ckuht     Qeoii     (k    Sasha    Ekuto 

CauH^uni™    .  .   a4W.B,aiO 

eaS. ■ BiyUofrttpOif 

it»t  to  haw  oM'eetiom  d«cidtd.—Aa  appellant, 
finding  after  the  hearing  had  commmced  that  hit 
appeal  was  hopelew,  clumed  the  right  of  withdrawing 
the  appeal  in  order  to  prevent  the  objectimu  filed 
undet  I.  661  of  the  Civfl  Procedow  &dt  (XIV  of 
1882)  bv  the  Mapondent  aevnct  the  decree  from  bring 
heard.  Brld  that,  *Aert£e  liearing  of  ta  apptd  ha* 
etanromcad,  the  AppMt  Court  i*  «lt«d  of  the  teipon- 
d«if  1  ohjectiont,  and  that  the  appeal  caiinot  be  with- 
drawn 10  M  to  prevent  the  objecuou  from  btisg  heard 
and  detem^ed.  Dhovdi  JiaumkfKv.  Tei  C<n>. 
iBOTOB  OT  Bam;  Ebthtus     .  L  Ii.  B^  8  Bohl,  S8 

ffgg ■  Where    an  ap- 

ool  WW  Staimti  npoo  the  appBoaioon  of  the  appd* 
iMt  himielE  "^  baton  tht  hairing,— fliU  (hat  the 
remcodenU,  who  had  Sled  objeiMon*  to  the  decree  of 
the  Court  of  flnt  iiwtanee,  mtder  ■.  661  of  the  CiTD 
Piocedoie  Coda,  had  no  dalm  to  have  their  objeetiona 
Iteatd,  notwUhrtan&w  the  dlmteal  of  Ute  appeal. 
Coomar  PmrMh  Ufaraim  iojr  t.  Watmt  f  Ce^  SS 
W  B.,  23$,  and  SieaA  Jagmmtaa  ▼■  7%»  ColHe- 
tor  nf  Bait  aewai-,  I-  L.  X..  9  B««,  88,  rrfawed  to. 
HAKTAB  Baft  v.  BAua  Axi    .  L  I..B.,8Al)^Sei 

980.— '^'«''  Froeadui- 

Cod*  (188a),  *•  BBl—  WUkdrawal  ofapptal  -  Joilnri 
of  o»<'*e)toiu.— If  »»  appeal  in  which  ohiediont  have 
been  filed  nndtr  i.  661  of  the  Code  of  raril  Procednre  ii 
withdrawn,  th?  objetttoni  cannot  be  heard.  S(iSadoor 
8wih  r.  Bi*g<e<nt  Dan,  1  J^ra.SS,  BaatPirihai 
-  qS^,  w.  B4«»wi  Xm*»ar,  9  W.  S..  338,  Skama 
CT«r»  Qkct,  y.  Mad^a  KrUto  C}iaila«,vi.,  U  W.  S.. 
aiO.  P«rt*t.2fonM»  Soy  r.  WaUo<i  ^  Co..  23  W.  It-. 
229,  Btibhai  Dayiilji  t.  RaglMnathji  Vata*jt,  10 
Bom.,  397,  Dhondi  Jasamnath  T.  Colltetor  of  Sail 
Mtvtame,  I.  L.  S„  9  Bom.,  23,  and  Maifai  B»g  t. 
Satan  Ali,  !■  L.  B.,  S  ML,  SSI.  rsforred  to,  jArAB 
HvBAiv  t.  Bahtit  Swob      .  L  L.  R.,  17  AIL,  S18 

031,  _^ Z>UiidMal  of  OippOBl  for  d«- 

fbnlt— Cml  Proeidvn  Code,  1309,  *.  S«.— Whree 
an  appeal  b  diimi«ad  foe  defantt,  the  hearing  of 
obiectkina  nndar  Act  vni  of  1869,  ■.  84S,  cannot  b« 
-     -  ~     -  BaiTTTAimABjn 

.  a8T.B.,e7 


SB.  OBJECnOKB  BT  BBSPONDBNT 

— TUmiiliMl  cf appari  tax  w»nt 
"  -   -        ■    ,  Cod* 


in  UaUbar.    The  defendant!  w ... 

of  the  mortgagee,  and  one  (defendant  No.  80)  who 
clawed  title  to  part  of  the  land  longht  tp  be  recovovd. 
Ab  to  the  lart-mentioaed  part  of  Uieland,  tbeplaintiff! 
obtuned  a  decree  for  a  notion  of  it  onl;.  The  plain* 
tilh  preferred  an  appeal  bringing  on  to  Uh  record  <nl7 
defendant  No.  SO,  who  prefvred  a  memocandiun  of 
objectiau.  The  appeal  wa*  dJimleMiI  for  the  Maaon 
that  the  mortgage^e  repreaentatiTea  « 
JeH  that  the  appeal  ha^*^"-  ■- — "- 
tng  of  avil  PiDcednre  C 
tbit  the  memoTandnm  of  ob^ectiou  il 
EoHXT  AoHiH  V.  KooBtnm 

ri.  I..  B.,  ai  lud..  asa 

688.  Wliftt  oti]«ctioiia  Ttxy  b« 

UAan— CioiJ  Proetdmr*  Code,  1869,  t.  348.- S 
S48  in  no  way  reatricted  reapondentiaa  to  the  points 
oa  wMch  they  may,  by  wajr  of  CRMa^ppeal,  object  to 
the  deoiaon  apposed  agaiT>H.  HnvooiiAH  biBOH 
c  firosouiA         .  .  W.  B.,  1884,  S8S 


tgere  repreeemaaTea  wve  nn  jouun. 
tppeal  had  been  hestd  within  the  mean- 
•cedoN  Code,  t.  661,  and  acoor<Unglr 
andnm  of  ob^ectiou  ihonld  be  heai£ 


684.  -^ 


-  Olijeoticni  on  fronnd  of 
UmUtMoa—CivU  Frecedmrt  Code,  18S9,  t.  848.— 
The  flret  Conrt  held  that  the  d^ntilFi  toU  was  barred 
by  the  law  of  limitaUon.  but  the  ded^on  wai  reretMd 
on  appeal,  and  the  Mae  waa  mnandsd  by  tb*  hwe* 
Appelate  Conrt  toe  trial  on  the  nurita.  The  flnt' 
Court  thea  gate  a  deetM  Cor  the^^ndff,  t~*  ~ 


appeal  the  lower  Appdlate  Ca>Drt  d 
othem    '■       —-■>■-— — ' — 


i  tfaeanit 


to  the  High  Ccnut.    Stld  it . 

defmdaot  on  anch  appeal,  under  a.  S4S  of  the  ClHl 
Pracednre  Coda,  to  nke  the  objedkn  tliat  tha  aoit 
wBibaned  by  the  hw  of  lin^tation.  Ibthbiuttbb 
OV  IBB  TBiiTiOH  op  HncHAi  Babadub 

[B.  I..  B.,  Sup.  Vol.,  489:  6  W.  a,  81 

Sat  Katbkibhobbb  Doam  c  Bobokallu  Ceubb 

Mttbi 10W.B.,«» 

gBBBSBraB    Dhuk 

.  8v.a.,9oa 

035, Civil  Froctdtitw 

Code,  t.  Sei—Ditmiual  of  appeal  at  barred 
by  litnitatMa—O^'ectiorti  not  ent«rtaiiuible,—T)ie 
entartainmwit  of  objectioiu  under  •.  6G1  of  the  Ciril 
Procedore  Code  is  oontJngent  and  dependent  apon  the 
hearing  of  the  appeal  in  which  wch  objectiooi  ire 
taksn,  and  when  that  appeal  itedf  full,  i«  rejected, 
or  diinu»ed  without  being  diapoaed  of  npMiUie  meiito, 
the  obieGtinM  cannot  be  eutertMnedathar.  Bawiwah 
Max  «.  Cbadd  Mai,   .        .  I.  Ii.  B^  10  AU^  687 

6Sfl. Objeotioa  oa   ffroaad    ot 

jorlBdiotlOB— Cirii  ProctdtiTa  Code.  1859,  t.  MS. 
—An  appeal  from  an  order  dlmlMng  a  auit  fOi  want 


lizcdbyGoOt^Ic 


DIQKST  OF  CiSES; 


Sa.  OBJECTIONS  BX  BBSPOKDEHT 


tut  Mieh  Ki  ftppekl  u  Jm  eooUm- 
pl^  b;  1.  S48,  Act  VIII  of  1869,  and  on  (Qcli  u 
appeal  toe  rnpondent  itm  not  entitled  to  go  into  tb« 
metib.  Eaicukeusueis  MooEiani  v.  Las- 
MODB W.  B^'T.  B.,  80 


687.- 


-  ObJeotloiiB  ttgaiaat  party 


not  ftppeftUiig,—A  mpondant,  in  t&king 
tage  of  tb«  prjTirioni  of  •■  848  of  the  a-M  Ptj- 
ccdon  Cods,  can  only  take  mch  objectioni  a«  hava 
rcteroiae  to  tba  party  ai^MlIiig.  K  he  wiihn  to 
laiw  objection*  ag^ntt  paitiu  who  do  not  appeal,  be 
mnit  do  13  hy  indepeiMcat  appeal.  Qahibh  Fu- 
ouuxa  Awn  e.  QisfiAsara  Bakckusiu 

[6  Bom.,  A.  O.,  S44 

ess.   ^ Appial      only 

parllf  i»  rHfMtdtmfi  fam,«i — Citil     ProMdnr* 


Cod*,  t.  34a,— It  *  d«cree  is  ^aned  paitlj  In  brour 
of  and  paitlj  againit  a  jdaintdt,  and  one  of  the  defen- 
dant! alone  appeal*  Magainat  the  decree  in  favotic  of 
the  pl^ntiff,  making  a  crKletemiaDt  a  r«*poiident, 
thera  ia  no  reaatm  whj  the  latter  iboaM  appear  or 
Intvart  himidf  In  the  remit,  nor  why  the  pl^^tiS 
•hoold  be  alloired  at  the  he«ring  to  laiae  objectioiu  to 
hitiDit  haxing  been  dianuMeduainet  the  other  detm- 
dant.    Oo(»ro]«iB>a  Dooau  «.  PAXBmn  Doaiu 

[10  w.  iL,  sas 

•A. : Citil  Froetdun 

Code,  1869,  *.  M8.~In  a  mit  to  recover  pnneedon  of 
cntxin  land  agumt  A,  who  clumed  to  be  it*  pro- 
^ietor,  in  whidi  .rjSiwhocIuiDed  to  be  araiyat,  waa 
made  w-defendant,  plaiotlif  obtained  a  decree  iguntt 
tlM  farmer,  bnt  hi*  mit  ai  againat  the  latter  mt 
diHoiMed.  .^  a^ealed  from  the  decree  and  dnring  the 
eowae  of  the  a^eU  the  ■jjiii.v&l  wh  allowed  to  take 
»  CTDH-appcal  with  resaid  to  the  di*ini*«>l  of  hi*  mit 
agidnrtJA.  £<MtbattlucrD*fr«tipeal  abonld  not 
baT*  been  admitted.  AvwlK  Jax  Dibu  e.  Azmti 
AU 15  V.  B..  98 


«4a- 


C<mI>,  i8S»,  . 


~  Civil  ProBtditrt 


■.  US,  Act    Vlll 

.._   .       „.  power  an  Appellate  Conrt  o 

cnxiapptal  ton-open  ikt  whole  f 


appeal.  Ainnn>  CHvasm  Ooorro  «.  Hobsbh  ChuV' 
SIB  UotomtaiM    .  .  1 V.  &,  StSO 

041.   Altarlns  d»creo  on  appeal 

irhere  recpondent  makea  no  objootlon. — 
Whwe,  in  the  lower  Appellate  Conrt,  no  objectkm  to 
the  decree  of  the  Conrt  of  flnt  instance  wae  nrged  b; 
tb  ph^iitiff  (reipcndent),  it  i*  not  compet«tit  to  each 


94M, Altorlng  deoroa  on  appeal 

whera  reapondrat  takM  no  obJ«aUoB~C*nI 
Frocadtir*  Code,  1859,  t.  848.— In  a  mit  to  eatablidi 
title  to  thm  anna*  and  a  fractioD  of  an  eatate,  plwn- 
tiff,  harine  obt^ned  a  decree  for  two  aana*,  appealed. 
Vat  the  Wer  Appelkta  Court  redneed  tbe  ihar* 


2S,  OBJECnOIfS  BT  BESPONDEirr 


allotted  to  the  plaintiff.  Seld  that,  a*  do  qnertion 
of  the  thare  to  be  awarded  was  railed  be&re  tb* 
lower  AppelUte  Conrt  by  the  defeodant  nnd«r  a.  848, 
Coda  of  Civil  Pmoedure,  that  Conrt  ahonld  not  hare 
interfered  with  the  dedakiu  in  the  way  it  did. 
BraooBAj  V,  OojAacB  SivaB         .  16  W.  B.,  8ST 

648. Objootiotu    by     opposlto 

partiea  in  some  interaat— Appeal  tf  d^fut. 
damt  from  ditntiual  ijf  tmit — Crott-objaetion  bg 
plaiMff.—Wbett »  plaintir*  mit  U  dimuaaed.  and 
a  defendant  appe^  leeking  no  rdief  whaterrr,  bnt 
acting  In  the  «ane  intemt  with  the  ^aintif^  the 
latter  la  not  entitle^  hy  way  «C  cro«i-appcail  nnder 
«.  S48,  to  argne  that  hii  mit  waa  wnogl^  diimiMed. 

Babbtoolus  Hbib  v.  Bohik  Dkwih  

^  W.  K,  97S 

**4 Obi»otlona     by    oppooite 

partiM  In  ■eporote  appatio.— Both  pirUe*  ap- 
pealed from  the  decree  of  the  Court  of  flnt  iuatanoa, 
and  both  the  appeal*  were  di«nd«wd  by  the  Iowa  Ap- 
pellate Conri.  The  pluntiff  appealed  to  the  High 
Conrt  from  the  decree  of  the  luwer  Appdkte  Cowt 
diamiiaag  Ua  appeal,  whemnpon  Uie  defendant 
took  otrjee&nu  to  the  decree  of  the  lower  Appellate 
Conrt  £imia*ing  hi*  appeal.  Stld  that  me£  objec- 
tioQi  eonld  not  b«  mtert^ed.  OtixaL  Fbasad  v. 
QAJiEsnu  Fbabu)         .    L  li.  B.,  a  AU.,  061 

645. Tindtng  in  favour  of  ro-   . 

■pondant  who  lud  not  appealed  or  objected 
—Bigkt  ttf  rttpondnt  to  itn^  by  twA  Jlad- 
iag.—S  med  B  tor  mmm  of  rent,  alleging  that 
the  annnal  rent  payable  by  the  latter  wa*  fiaia-1-0. 
The  Conrt  of  firat  inrtance  gave  M  a  decree  baaed  on 
the  finding  that  the  annnal  rent  payable  by  B  wa* 
B94  S  appealed,  and  the  lower  Appellate  Conrt 
gave  him  a  decree  based  m  the  finding  that  the 
annual  rent  payable  by  B  wa*  B128-12-0.  B  ap- 
pealed to  the  High  Conrt  from  the  lower  Appellate 
Conrf  a  decree.  S  did  not  appeal  trom  that  decree, 
ndtho'  did  he  take  any  objeetimi  thereto  nnd^ 
a.  G61  of  Act  X  of  1877.  SnTUt,  CJ.,  and  Oui- 
miD.  J.,  before  vhom  meh  appeal  came  for  heuing, 
remanded  the  caaeto  the  lower  Appelate  Conrt  for 
a  freah  determination  of  tile  qntttion  •*  to  the 
amonnt  of  annnal  rent  payable  by  B.  The  lower  Ap- 
pellate Court  then  found  that  the  aimnal  rent  p»*Ua 
by  B  was  «31S-1.0.  S*ld  by  Botaxt,  C.J,  (Ono- 
vna.D,  J.,  disamting),  that  aacb  eecoadbidingof  the 
lower  Appellate  Court  ahonld  ba  accepted  wd  the 
•mount  an-arded  by  its  decree  be  adarged  accnd- 
ingly,  uotwithatandiDg  H  bad  not  appeiJed  from 
that  decree  or  preferred  objections  thereto.  BiEBAir- 
m  SuifiB  r.  Hvumi  BiSAic 

tI.I^B^8All,e«S 


646.  ■ 


~  Objeetiona    whioli    eonld 


not  ban  been  token  on  appeal — Imeidmtal 
dteitionof  itfme. — The  id^tUf  aned  the  defendaota 
for  compeaaationfoT  tlM  wronsfnl  taking  of  the  fruit 
on  a  tree  which  he  alleged  bdonged  to  him.  The 
dsfaDdants  est  up  aia  dahnca  that  the  fmit  on  (odi 
iMe  had  notbeen  remoTcd,  and  that  *nch  Ireebaknged 
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as.  OBJBOnONS  bt  bespondest 


to  than.  Olie  Court  of  fint  idibiica  di«miMgd  Qm 
suit  on  th*  BTOand  tlutt  tlie  fcoH  on  Mush  tra«  fand 
not  beai  ntaavti,  bnt  fonod  inddenUDy  that  Midh 
frw  b«loi^»tf  to  thf  plaintiff.  Th«  pUitiff  ippMiisd 
hm  the  decree  irf  tha  Court  of  fint  ioataiua,  and 
Uw  dafeodanta  objected  to  tke  decree,  oontenffing  that 
mab  tree  bebaged  to  them.  Seld  that,  inaamneh  m 
the  Conrt  of  flrat  iurtaiice  did  not,  in  decl^ng  that 
inch  tree  beloiiged  to  the  pUicUff,  decide  a  qnea- 
Uon  (obstantially  in  iaiac^  it  did  not  decide  in  Uiig 
matter  "  againat  the  defouUiit^'  within  Uie  BManing 
of  1.  661  of  the  CitQ  Proeedara  Cod«  and  w  the 
decree  waa  limited  to  diamiarinf  the  enit,  the  defen- 
dantt  aa  reapoDdeDti  wwe  not  qaallfled  to  take  an 
objection  which  the;  oonld  not  haTatalen  by wa>f  af 
i^peali  and  therefore  the  Appellate  Court  wm  not 
warranted  by  law  in  entertaiDing  the  ohjedjon  taken 
hj  the  defendanta.  Baluc  Tswaai  r.  Kirsn.  Mibb 
[L  H  B.,  4  All,  491 
647. Ol^mtlon  by  party  impro- 
perly mads  raapondent— fsfea^  of  mpom- 
dttft  rifil.-^A  obtained  a  decree  for  poMeaaioii  of 
land  agulut  B  and  for  ccata  againit  B,  C,  JD,  toA 
other*,  delendanle  in  the  lait.  C  and  other  defen- 
dants appealed  ag^nit  thii  decree  ao  tti  m  it  awarded 
eotta  agauwt  them,  nukinf  A  and  D  reeptHidaite  to 
tbe  appeaL  XJndei  s.  661,  D  objected  to  that  partof 
the  decree  wluch  awwded  poetewioQ  of  ttie  land  to  A. 
Meld  oD  app««l  Uiat  It  waa  open  to  D,  although 
Improperly  made  a  pariy  to  the  app«l  by  C  againit 
A,  to  tue  objection  to  the  rrit  of  the  ^ree. 
TnnuTA  Hum.  v.  Laksbvuta  Beaxu 

[L  Z-  B.,  7  KmL,  815 

646. Objttottoiu  en  ftppeal  •■ 

to  OomtB—Proetdmr* — Jfctiatqf  etjtettont. — The 
Conit  of  flr«t  lutMuw  found  for  the  defendanta  on 
the  meiUii  and  Maead  a  deotee  in  their  taToor  with- 
onteoita.  Ike  (Mendaata  appealed  ag^ntt  that  part 
int  the  deoreewhididiwUowed  them  ttiriroaata.  The 
ybintiS  Sled  a  nottoe  of  objeotiou  to  Hie  deoree  on 
the  merit!  aa  reqniied  by  a.  661  of  the  Code  of 
(StQ  Pnoedni*  (llV  of  UBS).  The  hiwer  Comt  of 
Appeal  Taried  the  deoee  b;  allo^ring  like  del  anduita 
their  Mita  of  mit,  and  haU  thM  the  pUnttir  vaa  net 
entitled  to  tie  any  objeotknu.  AU  that  the  Court  of 
Appwl  ««■  in  emr  m  bidding  that  the  plaintiffe  oh- 
jaotion*  conld  not  be  Ateitained.  B.  B61  of 
the  Code  giTe*  the  re^iondent  the  power  of  taking 
•nr  objeo&o  to  the  decme  at  the  heuing  ef  an  ap- 
pml  wUeh  be  eonld  have  taken  by  way  of  appeal, 
ptoTided  he  haa  Ued  a  Botioe  of  bit  objeoUotia  not  In* 
than  eerea  day*  befor*  the  date  Ixed  tor  the  hearing 
of  the  appeal ;  and  tin  power  i*  Independent  of  whe- 
ther an  wpealliet    -      ■■       *      ■     " 

KAi  e.  Eaiut 


Ltl^ 


646.  - 


8  Bom,,  868 

-  UnsiiooemfU  Interveaon 
Codt,  1869. 1. 5iS.— CnencccMfol 
inMrenen  (OeiendHita]  who  hare  not  appealed  oan- 
Bot  raiae  qiuwtton*  nnderi.  MS,  Act  VIII  of  1660. 
b»m  PnauD  Hxm  «.  Kun  Dbm 

aw.B,.841 


AFFBAI»-«o«f{MM{. 

2B.  OBJEOriONB  BT  BSaPOKDENT 


, Oo-TespondMits. — A  dafM- 

leapondeot  cannot  be  heard  by  w^  of  on**- 
imderi.  US,  Act  VUI  of  ia£»,  as  againit  a  00- 

tendant  n-  oo-reapondant.  Tasuoe  Hats  Bot  >. 
TAWOBintuu  CHowsaBAiir  ,        .    7  W.  B.,  86 

66L  Civil  Froeeiurt 


delendan 


Cod,,  1869.,.  8< 


—A  retpondent,  loahing  a  ooM-ap- 


wbich  affecta  the  appellut'i 
intecevti  only;  bat  the  cron^ppeal  of  a  r«spondent  doe* 
not  open  op  any  aneatioD  betweeo  himaelf  and  hii  oo- 
reeptHidenta,  for  they  cannot  be  allowed  to  interplead. 
The  law  give*  a  respondent  a  right  to  nise  objeetimi 
at  the  bearing  of  Qie  appeal  g  but  nader  a.  348, 
Civil  Procednre  Code,  reaaonibly  oooitraed,  the  con- 
teat  i>  between  two  partiaa  equally  intereeted,  and 
not  with  thh4  parties.  yAHVOOB  Aci  c.  Zra  Banco 
Baa 9  W.  B.,  78 


'  Civil 


dmr»  Code.  1863,  i.  MS.~PlaintifF  ai 
and  hi*  oo-Bh*r«r  for  joint  renta.  Hii  aoit  was  dia- 
mlased,  and  the  dakhllM  produced  by  the  tenant 
defendanta  were  declared  to  be  fain..  The  latts 
appealed,  making  the  former  and  bit  oo-absrer  re- 
fpondent*.  Pluntiff  then  appeared  and  made  a  croaa- 
appeal  under  ■.  348,  Act  Tin  of  1859.  Held  that 
pluntilf  had  no  locm  rtandi  to  entitle  him  to  make 


668. 


another  mpoitdtitt — Civil  Proetditre  Code  fl^BJ, 
I.  B61.— In  a  aait  fcr  poHCaalon  of  land  the  Court  of 
flrat  instance  decreed  the  plaintifTa  salt  in  part 
agunat  the  defendants.  Borne  of  the  defmdanta 
appealed  to  the  High  Cosit  witbonl  making  the 
other  defendants  party-reapoodmta.  The  plaintill* 
preferred  a  croia-objeiilMi  undo-  a  B6I  of  the  Cod* 
of  Civil  Piooednre.  The  uos-appealing  defendanta 
were  added  a*  reepondant*  by  an  order  of  the  High 
Conrt  to  the  affect  that  they  might  be  made  partiea 
wUhont   prejudice  to  any  objertion  that  might  be 


appeal  contended  that  they  were  wrongly  i 
partia*,  and  that  the  plaintiffs  ooold  not  nrge  their 
oroas-objectioD  as  agtJnat  them.  Meld  that,  aa  a 
general  mle,  the  right  of  a  respondent  to  nrge  croaa 
objectioD*  ahooJd  be  limited  to  Ua  urging  them 
agaiaal  the  appellant,  and  it  i*  only  by  way  of 
eiception  to  this  general  mle  that  one  reapondent 
may  urge  a  crosa-objeetian  ag^at  another  respon- 
dent, the  eicefMon  holding  gtmd,  among  other  caaeK 
in  those  In  which  Uie  apiK*!  of  some  ^  the  paitiea 
opens  ont  qnesUona  which  caanot  be  diapnaad  of 
completely  witbont  matto*  being  tllowsd  to  be  opened 
up  as  between  eo-rcspoodenta }  bnt  as  there  waa 
nothing  eioeptional  in  thi*  case,  thaT  plaintiffs  were 
not  allowed  to  nige  their  cnat-objectiont  againat  tha 


iizoabyGoo(^Ie 


DIGiST  OF  CASES. 


) 


A  FPBAIi—eontiiiMeJ. 

».  OBJEOtlOMS  BT  BS8F0HDSNT 

ww-Appwliiif  dafeadMte.  Bubtn  Cauxi  Eoi 
Cmowdhbt  e.  /(MiBSXl  Navh  Bot 

[I.  I^  B,  9S  Oaio.,  114 

•64. Cinl      Proct- 

dvrt  Codt,  1869,  t.  34B.~A  pUintU  (rapondent) 
nu;  teke  *a  objectimi  nndcr  i.  91S,  tgftlnit  it- 
tcnduti  who  hkr«  oat  mppeiJed,  but  who  m  pro 
Jbrmd  biaoght  is  h  co-reipMidMit*.  Bui  LlU, 
HooKiBjn  V.  Tauu  Soohddbsb  Ddu 

[W.  B.,  1664,  S 

C0M/n>,  HoCUin  Bu»B  PnODUl  r.  BuoD  Bb> 
»UB 5W.B^4e 


esa.- 


-  Cirii      Pmet- 


t  Cadt,  1SB9,  t.  94S.— One  defend»iit  cwiiot  Uka 
Ml  objecthra  under  •.  848  on  the  mppeftl  of  k  c 
defeadut.  BnsBOSi.  Sooksdub  Doibbb  e.  TSaact- 
SOPAL  MniuoK  .  .  W.  B..  1864,  904 
S>«  KaiBxiFKirBBB  Douxi  c>  Kiumim  Mitf- 
DDb 8  W.  B.,  S97 


QVDBAioini  BuRun 


KisBiN  CmnrDn 


ess.  - 


17  w.  B.,  see 

CHirVSBASOIiIiY  DOEBBB 

9E&7.180 


:«I  Proetdmn  Code,  1809,  t.  848.— 
The  lower  Appellate  Court  wm  hekl  to  b*  jailed  in 
nfniing  to  enter  into  an  objection  niied  by  the  re- 
(poudent  nndir  Act  VIU  of  1859,  i.  S4B,  in  tbe 
Mtence  m  a  par^  to  the  appeal  of  one  of  the  partiei 
inter«et«d  in  tke<leeiB<nof  the  fint  Conrt.  Ifoizmm- 
Fiiu  t.  HooxuD  Pbus  Dit     .  la  W.  B.,  S14 

657.  ' Mttaee  of  eo- 

rttpoitdant — Croti-apptal  8»  onlf  MaM  ^  rwpM- 
diiti, — A  qneitioQ  iMTlng  arUen  in  the  aecntton  of 
a  decree  ae  to  ■mbwIiib  warilat,  the  lint  Coort  held 
that  Um  decne-hoUert  woe  entitlfd  to  wadlat  of  a 
2  anna  U  gondah  thar&  The  Jndg*  held  on  the 
appeal  of  loine  of  the  jndgmwt-debton  tlut  the 
d«me-holderf  woe  mtUled  to  1  anna  10  Dondali 
■hara,  aad  raject«d  the  obiectioDi  rabed  by  the 
dectee-bolds*  under  (.  848,  Ovil  Procedure  Code. 
Btid  that  the  Jadge  waj  wrong  in  amending  tbe 
llnntiri  decree  aa  to  the  ehar^  ae  the  objeetioci  wae 
not  taken  In  the  Conrt  of  flnt  iMtance,  and  that  he 
WM  bound  tofflapoeeof  tfaeobjecKone  taken  by  the 
deetw-holden  nader  i.  846 )  and  If  there  waa  any 
dlAcnlty  ariiing  fmn  the  abaeaca  of  tome  of  the 


Dnc. 


Objtctio 
bjectiou  by  wn 


AFFEAZj— «0af<'ii««(I.  > 

SS.  OBJECTIONS  BT  BESFONDBST 
— eo*el¥dtd. 
Appellate  Conrt  abould  not  go  beyond  the  aabjact* 
natter  of  the  appeal  appKea  to  an  objaetioa,  ealM 
a  DToaa^ppaali  nnder  a.  848,  wblck  maHta  Uie 
napoDdent  to  take  an*  objaeAoa  to  the  dedden  ■( 
the  Idwct  Conrt  wUoh  he  aOght  tmn  taken  if  he  LmI 
pNtened  a  tepaiate  ameal.  'Die  jirint  dhot  of  thb 
•ection  and  of  Act  VII  of  1870,  a.  10,  la  to 
slaee  the  reapondent  In  the  paaiti«n  of  a  croaa-^pal- 
Uni  in  ao  far  that  ha  mnat,  befon  the  beuing,  apt* 
*i^  Uamattarof  olg«ction,andmut  pay  iato  Court 
the  Conrt-fee  attachhig  thereto.  An  AppelUte  Cooit 
»aa  held  to  bar*  aoted  withont  antbority,  and  to 
hare  oontraTened  the  Court  Feee  Act,  in  having  ra- 
InntajUy  tnggerted  what  it  thonght  b>  be  an  error  of 
the  Conrt  b«low,  and  allowed  the  rcapondent  to  take 
'It  ai  an  objeetioo  giving  effect  to  the  ebjectioa  aab- 
ject  to  the  payment  of  the  Conrt-fee  atainp.  Ska- 
XODA  SoowDiiKBB  Dbbbb  «.  (loBnnixoHBB  alitt 
Bbmo  Sooddvbbb  Dbbib  .  .  S4  V.  B.,  170 
MO. Objeotiona    by    panpar 


E61 


Taapondont— Cin'I  Proctdnt  Codt,  1883,  t.  6ei. 
ObjectioDa  by  a  reipaadent  to  a  decree  nnder  a.  C 
T  the  Code  of  CSvil  Pioeedvn  cannot  be  filed 


J  Sou.,   75,  followed.    NiKiruii.'  ■ 
Kbubka        .  .    L  I,.  B.,  8  ICMl,  814 

661. Civil  Proet. 

XI. — A'pluntiit  who  baa  ob< 

f  Ua 

el^m,  bnt  baa  tuled  aa  to  the  other  portion,  I«  not 
entitled,  on  an  appeal  by  the  defendant,  to  be  heaid 
*>  fermd  pmmptrit  on  eroaa-appeal  aa  to  the  pcrtion 
of  hia  daim  decided  agdjiit  htm  in  the  lower  Ctmrt. 

Is   TBB   KATtBX  tSt  BBOIIflHWABI  DABI   C.   GCBOO 

CHvav  Dab    .  .    L  X^  R,  U  OaL.  1» 

668. Objeottona  fllod  by  reapon- 

Axat—Cinl  Proctdnn  Codt  fjaaaj,  i.  S61— 
Latter*  Patent— Apptal— Bald  that  l  S6I  of 
the  Code  of  Ciril  Procedure  ia  not  applicable  to 
appe^  under  a.  10  of  the  Lettata  Patent.  Baciba- 
xiA  V.  Onus  Edax         .    I.Ii.B..SlAU,887 

».  0B0UND8  OF  APPEAL. 


dent  who  ie  not  preaent  in  Conrt,  and  ao  nnable  to 
anawer  the  objection  of  the  croB^ppallant.  Laju. 
Chaxs  g.  KcDKOo  KoovwAX       ,    7  W.  B.,  0IS 

~  Allawlng   ebJeotioB    not 


-  ObJeetioDB  to    ordsr    of 


any  legal  gronndaof  objeotionagalnitaiaior  deental 
crder  of  remand.  MizAnicA  Ntbba  v.  BmrtaSH 
Dhvx  .    l]r.W.,198:Ed.l878,a77 

664.  Appellant  net 

allotcitd  to  raite  i>  appeal  a  eonltmtion  tneouritteat 


._  ...  with  the  caae  iaiiited  on  in  the  Conrte  be- 
low, notwithflanding  that  the  new  bimuuI  ina^  be 
one  thai  aijgU  haTC  been  bronght   Earward,  ia  tha 


iizoabyGoo(^Ie 


(    Ul    )  DIGEST 

MLPFaAl.-co»ii»td. 

21.  SBOUNDS  OF  APPEAL -eaMtwItt/. 
ftnt  InttaoM  M  an  altmiBtive.  Id  «  mlt  between 
thtwidom  of  two  bnther*  deoeM«d,  the  pUbtlfF** 
title  K«ted  on  thu,  that  her  and  the  defendant'!  Ute 
hnibancl^  reipeottvely,  hkring  been  the  *au  of  the 
mnM  tather>  had,  therefore,  been  Mpindie  to  ««ch 
other,  (D  that  the  pluntlfl  aa  tjie  widow  of  the  one 
woold  be  the  heir  ot  the  ath«r,  expectant  on  the  death 
of  hit  widow.  In  tUi  character  ibe  iued  to  have  tet 
■eide  an  kdoption  made  by  the  defendant.  The  Coorta] 
however,  found  that  the  pUintilPi  bnibsnd  wa*  an 
{Ultimate  eon,  and  mA  a  npinda,  and  the  mlt  waa 
Jiimiiied.  The  plaintiff,  now  ai^tellMit.  on  Andinei 
at  fact  that  both  the  wwi  were  lUegjtimate,  urged 
thati  titongh  tbej  oould  not  Inhttit  from  their  father. 


e  below  that  it  wae 
Srimati  J)ati  t.  Lalanmaai,  3  B.  L.  a.,  P.  C,  M  ; 
11  W.  A.,  P.  C.  37,  refeired  to  and  followed.  Oa- 
aatxax  Bunx^  v.  Taicsbta  Sahta  Sotsabo 

[L  I^  B.,  IB  Had,  BOS 
U  B..  19  L  A..  178 

S6.  DISMISSAIi  OF  AFPSAL. 


W6.  Power  of  the  lower  Ooart 

to  ameud  deoree  ttbtx  dUmliaal  of  appaal— 
Cini  Prt>e*dtrt  Codt  fiaSSJ.  u.  BBl  and  B77~ 
Fraetict.—'IiM  dhmJMal  of  an  appeal  under  ».  E61 
of  the  avU  Proeedore  Code  (1B82)  leavei  the 
demeeottlMlowvCotutiintonelwl  nwtarocmflrnMd, 
nor  rarted,  nor  rerened,  and  it  remaini  the  decree 
ot  the  lower  Covrt  wUeh  eao  amend  it,  in  order  to 
bring  It  into  accordance  with  iti  Jndgmant.  Bipu 
t.Tun       .  .    L  L.  &,  U  Boau,  B48 

aee. •mmnil  nfillBiiilinl  nf  epjMl 

—Ciml  FroBMtart  Codt,  1883,  t.  S51—^lMimlnant 
or  alumtum  of  itena—Pover  sf  Ut  Sigk 
Cmtrt  to  amend  deeret  of  loieer  Cemrt  inpro- 
ferlg  drawn— Civil  Procod^rt  Codt  (ISSSi), 
M.  aOS  and  SSl—Praetiae.—Tha  order  of  ditmienl 
of  an  appeal  nnder  e.  fiCl  of  the  (Svil  Frooediire 
Codiv  bang  •  flnal  detemdiwUin  of,  and  anadjncbea- 
tte  (m,  tne  qneaUone  r^ted  tn  the  appeal,  ii  a 
"decree")  and  in  tbii  reepect  Uiereisno  diiUneUon 
between  an  appeal  which  ii  dinniewd  no^v  ■•  661  ot 
tbe  C^tH  Procedure  Code  and  an  appeal  which  i« 
Ambwd  vnder  an;  other  eeetion  of  the  Code  after 
fell  heari^.  Royal  Eaddi  v.  Lii^a  Xtddi,  I.  L. 
S.,  a  Xad,,  I,  referred  to.  When  an  appeal  i* 
diemiaed  nnder  *.  S51  of  the  Civil  Proeedore  Code, 
or,  in  the  c>ae  of  a  lecond  appeal,  when  the  decree  it 
one  ot  dl»mie»l,  the  dteet  practically  ie  to  make  the 
decree  which  is  coaflnned  the  final  decree  to  be 
•ncnted  in  the  raiti  and  the  High  Conrt  making 
each  order  tua  power  to  amend  the  decree  of  tbe 
lower  Conrt  whicn  hae  bem  in  effect  oooflrmed  by  it, 
io  aa  to  bring  it  in  otmformitf  with  the  Judgment, 
wUdi  ii  abo  eonAmed.  Uiu  Svfvaju  Dm  v. 
BniDir  Bium  Chovskuki 

[L  I-  IL,  S4  OftltL,  7B8 

067. Oonfimuitlon  of  decree  on 

•ppe«l— Ct'vil  ProMdmn  Code  (1883J,  «.  SSl--~ 


i 


AFPHAL—eeitelnded. 

as.  DISMISSAL  OF  APPEAL— cMMlwfeff. 
The  dei^iian  of  the  Foil  Bench  in  Piolnvav- 
yangar  T.  Su^yvattgar,  I.  L.  B.,  18  Mad„ 
314,  that  the  jnnidiction  of  »  Conrt  ot  Arrt 
inetenee  to  amend  a  decree  nndw  ■.  306  of  the  Civil 
Frooednre  Code  ia  oneted  bj  the  conSrmation  of  that 
decree  on  appeal,  applie*  equally  to  eeoond  appeali 
diimiaaed  nnder  u  fifil  of  the  Code  and  to  eeoond 
sppeali  tried  after  notice  to  the  reepondenU  HoBi- 
tutx  Ifusu  e,  IfuiOUja  BiDDi 

AFFBAZi  OF  CBIKZHAI.  CA8BS, 


4k  Fhaotios  axd  Pbocisdsb    .        .  tOe 

8ae  Amu,  to  Pbitt  Coufoil — Cum- 

HAL  Cahm      .    1  Znd.  Jar.,  O.  0. 61 

[1 W.  B^  P.  0. 18:  9  Koore'B  I.  A^  168 

10BoiiL,7B 

Sa  AiBMKna    .    L  Ii,  B.,  8  Calo.,  765 

Sm  Ihoovb  Tax  Act,  1B68. 

[S2r.w.,iis 

St*   CiBBB  mrSBB   JUDOHEXT — CxUtlXAI, 

Camib. 
8m  LnoTAiiox  AOT,  1877,  abt.  16S. 

tl.I..B^lBMML,414 
See  SurKUU  Ck>v»,  Bombai:. 

p  Uoore'B  L  A.,  468,  48S 

1.  ACQUITTALS,  APPEALS  FBOM. 

-   Appellate  Judgment   of  mv 


qvitUl— Criminal  Profdwrt  Code,  1873,  i.  X3.~ 


QOOEVIi  CbCTOBB  CHOTmSBT 

[94  W.  B.,  Ct..  41 

S. Time  for  appeMlfnc— Crieneo' 

Proeedura  Codt,  1873,  i.  S72-Act  XI  qf  1874. 
t.  a3—Xi«i<a(io».— Under  >.  872  of  the  Code  of 
Criminal  PrDcediue,  M  amended  by  8.  28  ot  Act  XI 
of  167^  aa  appeil  egalnet  an  acquittal  presented 
by  tlie  Govemment  ax.  monUu  after  the  dat«  of  the 
judgment  complained  of  wm  barred  by  lapte  of 
time,  even  thongb  the  lii  montlu  eijured  on  tiie  day 
tbe  emending  Act  became  Uw.  The  amended  i.  271 
ihonld  be  read  by  iteeK  and  not  as  a  danie  of  the 
ordinary  Statute  of  Ltmitatlona.  Bx-faxtb  thb 
GoTBBinf  iBT  or  BoKBAT.  Ik  vkb  iuttbb  at  Bbs. 
«.  DoBABn  Bala^ui  .    11  BonL,  U7 

& —— —  Criminal  Proeednre 


lizcdbyGoOt^Ic 


DIOEST  OF  C^Bi. 


ApFBAZ.    nr     OBOcnrAi.     cases 


1.  ACQUITTALS,  APPEALS  VEOiL—eowlinHed. 


Mnted  within  ilx  montha  from  the  d»te  of  Mqnittol. 
The  nxtj  OtijiT  rule  did  lut  »ppW.  Enfhub  «. 
JxAsnuA  .    L  L.  B^  fi  CnL,  486 

4. Appeal  by   I>>aal   Oovem- 

ment  from  Judgment  of  aoqutttal— Cn'nina^ 
Proeedmre  Code  (Act  X  of  1882),  t.  «?.— Under 
the  Code  of  Crimiiul  Fncednre  (Act  X  of  ISSa),  the 
Lots!  QoTemmont  have  the  aune  right  of  Kppe«l 
■giimt  an  sc^nittBl  u  k  ^tiion  oonvicted  hu  of 
appealing  a^iDit  hi*  oonviction  and  tentance,  and 
there  it  no  distinction  between  the  mode  of  procednre 
and  the  piindplei  npan  which  both  claeeei  of  appeali 
are  to  be  decided,  br  thi  xattkb  ov  ths  rrzrnov 
at  TBI  Dirtrrx  Leou.  Buczicbsasozb,  Qvhb- 
Emprbm  e.  Bib  Him  Bbvbak  Bit 

[L  L.  B.,  17  Cal«,  48B 

8.  — ^ Ofdoer  appointed  to  pnter 

njfpati—JmdgmeMl  o/  aaguUial— Conviction  of 
cnipabU  Aenticidt  on  charge  of  manfer.— On  the 
trial  by  a  jar;  of  a  penon  on  a  charge  of  murder, 
the  jnr;  foond  the  aecoied  not  gnilty  of  the  (.flenee 
tA  nmidcT,  but  oonricted  hint  of  cnlpable  h'micide 
not  amounting  to  murder.  The  8e«aionji  Judge, 
althongh  he  dingraed  with  the  verdict,  declined  to 
•Qbmit  the  caae  to  the  High  Court  nnder  i.  ZS3  of 
the  Climiual  PrDcednre  Code.  The  Lcul  Oovemment 
thereupon  directed  the  Legal  Bemembianeer  to 
appeal  under  i.  272  of  the  Code,  and  in  pnnaance 
of  thia  direction  an  appMl  was  preferred  by  the 
JnnioT  Govemmant  Pleader.  Btid  that  the  appeal 
waa  duly  made.  Utld,  further,  that  the  judgment 
paMed  by  the  Court  of  SewJon,  followiiig  the  verdict 
of  a  jury  aeqoitUng  the  priionet,  wai  a  Judgment  of 
aoiaiUal  within  the  meMxinv  of  i.  273.  BiU, 
al*D>  that  there  b«i«  an  acquittal  on  the  charge  of 
mnrdcr,  tbe  appeal  lay.  IUIfsbm  e.  Jitsoobatk 
OiKQootT  .        .    L I^  iL,  a  Calo.,  378 

e. Appool  apoQ  &otB  ts^yoi  ver- 

i^(A»*!S0X3—Crvaa»alBroetdnnCod»(Ai!tXof 
laUS),  w-  *17,  418,  «89.— Cuder  the  proviiioni  of  Act 
X  ol  1S82,  no  appeal  at  the  inrtance  of  the  Local 
OoTemment  liea  from  an  order  of  acquittal  in  a  ca«e 
whiii  bai  been  tried  by  a  jnry,  when  the  qneetiuni 
inmWed  are  purely  qnertiona  of  tact:  for  mch  an 
appeal  to  lie.  It  moat  be  eapported  upon  a  ground 
which  la  ooTcred  by  i.  418.  Ootbkkiuut  or  B«k- 
flU  V.  pAUOiaiix  Udujck 

[L  I..  B,  10  C&lo..  1096 


7. - 


'  Oronod  for  setting  aside  ao- 
qolttal  on  appeal— CrMwitai  Froeadure  Code, 
1872, 1.  S72.—lt  ia  not  becauae  a  Judge  or  a  MagU- 

tiBte  haa  taken  a  view  of  a  «aae  in  which  the  Lccal 
QoTaument  doea  not  coincide,  and  haa  acquitted 
accuaed  peraona,  that  an  appeal  by  the  Local  Oovem- 
meat  mnit  necenarily  prevail,  or  that  the  High 
Court,  ihunld  be  called  apun  to  diiturb  the  ordinary 
eonrae  of  jurtice,  by  putting  in  force  the  arbitiary 
Bowen  oonfened  on  it  by  a.  272  of  the  Criminal 
PracedDre  Code.    The  doing  ao  ahould  be  limited  to 


AFFBAI.       TN       CBHaZTAI.       0A8S8 


1.  ACQUITTALS,  APPEALS  FEOM-Bi«(ia«Brf. 
tlioae  inatancea  in  which  the  lower  Court  haa  ea 
obatioateTy  blundered  and  gone  wrong  aa  to  produce  a 
reault  nuschievoua  at  once  to  the  administration  of 

S'aatice  and  the  Intereeti  of  the  public  SHd,  there- 
ore,  the  Local  Qorermnent  having  appealed  from  an 
original  judgnient  of  acquittal  of  a  ScMiona  Judge, 
that,  aa  auch  judgment  waa  an  honeat  and  net  ua- 
reaaonable  one,  of  wMcb  the  &cta  of  the  caae  weia 
laaceptible,  inch  appoal  ihouM  be  diamiaied.  EU' 
PKESB  oi  Insu  v.  Oaiasim  .  Z.  Ii.  XL,  1  AIL,  148 

8. Appeal  by    Ziooal    Qorem- 

mant  ttma  Judgment  ci  aoiuittBl— Qaaaw- 

Emprttt  V.  Oayadin,  I.  L.  E.,  4  All.,  148, 
fotluwed  by  BsoUBtrBBT,  J.,  aa  to  the  principle  appli- 
cable to  the  determinatbn  of  appeala  preferred  by 
the  Lccal  QoTernment  from  judgmenti  of  acqaittj. 
Per  Sdob,  C.J^.— In  capital  caiea,  where  the  Local 
Qovemmeut  appeala,  nnder  a.  417  of  the  Criminal 
Procednr«  Code,  fn.ni  an  order  of  acquittal,  it  ia. 

gnerall;  apcaking,  uudeairabh  that  the  priaoner'a 
te  ahould  be  diacnaaed  while  be  remaina  at  large  i 
and  the  Gorerument  ahtald,  in  aucB  casee,  apply  for 
the  atmt  of  the  accoacd  under  a.  427  of  the  Code, 
Per  Edbb,  C.J.,  and  Stbaioht,  J.— Every  caje  aa 
it  ariaea  muat  be  decided  on  ita  own  facta,  and  not 
VD  nppoaed  anakgiea  to  other  caaei.  Qnsin-Eta' 
pnn  V.  Gagadin,  I.  L.  S„  4  All.,  148,  diatin- 
guiahed.    Qcsis-BiCFBBss  v.  aoBAKDiUJ' 

OL  I..  B.,  8  AB.,  saa 

9.  Criminal      Pro- 

ttd^tra  Code  (1S82),  :  417— Appeal  iy  Oowrn- 
ntent. — An  appeal  on  behalf  of  Government  in  the 
eierdae  of  the  powen  conferred  by  a.  417  of  the 
Code  of  Criminal  Procedure  abouM  not  be  raitertained 
when  the  indgment  appealed  &om  ia  baaed  upon 
fiKta,  and  the  couclnaiune  of  the  Court,  are  auch  aa 
may  reaaonably  be  arrived  at  upon  the  facta  found.. 
Smpreii  of  India  v.  Qagadin,  I.  L.  E.,  4  All.,  148, 
referred  to.    Qimii-BicpKBaa  v.  Bosnraoir 

[I- 1-  B.,  16  AIL,  SIS 


10.- 


-  Criminal     PrO' 


emlnrt  Cod4  ('1882),  :  417— Appeal  Bg  Gounf 
mantfron  an  acjnittid  on  the  tame  foDting  ai  an 
appeal  from  a  conviction. — In  the  Code  of  Criminal' 
^ocediu«  there  i»  no  apparent  diatioctioQ  between 
the  right  of  appeal  againat  an  acquittal  and  a  right 
of  appeal  againat  a  conviction  ao  tar  aa  the  power 
cf  the  Court  to  deal  with  the  &cta  is  concerned.  In 
both  caaea  the  appellant  haa  to  aatiafy  the  Ccnrt  that 
there  tffiita  aome  good  laud  atrong  ground  apparent 
on  the  record  for  interfering  with  the  deliberate  deter> 
mination  of  a  Judge  who  ha*  had  alP  the  svidenc« 
taken  before  him,  and  haa  arrived  at  that  determina- 
tion withtliat  great  advantage  In  bia  favour.  Qneen-- 
Empreii  v.  Gavadin,  I.  L.  E.,  4  All.,  148,  and 
Qneen-Empmt  r.  GoiardJtan,  I.  L.  S,9All..S28^ 
tefnred  to.    QciBK-BicrBBea  t.  Paio  Dat 

[I.  L.  B^  90  AIL,  460 

—  Penal  Code  (Ast 


lizcdbyGoOt^Ic 


DIQEST  OF  CASES. 


APPEAI.       IN       CRZUHrAIi       OASBB 

1.  ACQUITTALS,  APPEALS  WMK—eaUinmad. 

Bccnsed  penoQ  trbo  at  hii  tritil  1\bb  not  pleaded  the 
right  of  privBt«  defence,  but  hu  raised  othei  plcms 
incoiuiBteDt  with  mch  a  defence,  cumot  in  appeal 
■el  np  •  caM,  fonnded  apon  the  evidence  taken 
at  hij  trial,  that  he  acted  in  the  eienuw  of  the  right 
of  private  defence ;  neither  ia  the  Conrt  competent 
to  ,Tuee  each  a  plea  on  behalf  of  the  appeUant. 
Quten-Smprett  v.  Frag  Dot,  I.  L.  a.,  20  All.,  459, 
reterred  to.    QnKmr-EnrjUHH  v.  Tholu. 

[L  I..  B.,  ai  AIL.  laa 

la.  — Aoqulttal      by      Seuiona 

Judge  irhere  lie  might  have  oonvlcted 
oader  diflbrent  saatton  of  Fenitl  Coda — 
Criminal  Prontdw*  Cod$,  1873,  t.  373.— Where 
the  Setaidu  Judge  ml^ '  ' 

the  defeadiantt  under 

from  that  under  which  they  were  oonTieted  by  the 
If^iatrate,  but  initead  of  doing  ao  he  aoqnltted  them, 
~Stld,  npon  appeal  by  the  Local  Oovenunent,  that 
it  waa  not  a  caae  which  called  for  the  interference 
of  the  High  Court.     Anovticoifb  oub.      In  tsi 

lUTXKB    0>    TBB    intTlOX    01    IHB    OOTKBinBirr 

Plkasib 7  UmL,  sSO 

li  Criminal    Fro- 

Mdnre  Cade,  1872,  >.  37JL— Where  a  peiwni  waa 
coDTioted  by  a  Mkgi^te,  nndor  i.  409  of  the 
Penal  Code,  tor  oommitting  criminal  breadi  of  tmit 
in  the  capacity  of  a  public  aerrant,  and  waa  acquitted 
by  the  Semioni  Coort  on  appeal  on  the  girrand  that 
the  breach  of  tmit  waa  not  conunitted  in  mch  capa- 
atj,  and  the  ttcta  proved  constituted  the  oftenoe 
of  criminal  breach  of  trnat,  the  High  Coart,  on  the 
appeal  of  Ooieniment,  directed  a  new  trial  by  the 
Uagistrete  on  chargea  nnder  i.  406  of  the  Penal 
Code,  ander  the  provisions  of  i.  272  of  Act  X  of 
187a.  Hie  Court  concarred  in  the  view  taken  by  the 
High  Conrt  in  an  Atumsatrnt  cate,  7  Mad.,  839, 
that  the  powers  nnder  ■■  272  shonld  be  eicnitumally 
eierciied.    Qcun  c.  Dueajuh  7  IT.  W.,  100 


14.- 


~  DUtarenee  of  opinion  b»- 
tween  Mseaaon— CrHntH^  Frocedart  Codt, 
1872.  ..  27a—Sttti»g  atidt  ordtr  of  i«j«Hai.^In  a 
case  tried  by  aaiessori  in  which  tlie  accnaed  was 
diarged  with  cnlpabte  bomirade  not  amonnting  to  mnr- 
der,  he  waa  aoquitted  by  the  Ses^ens  Judge  and  one 
of  the  asseesoTs,  while  the  other  assessor  was  for  a  con- 
riction.  The  Qcvemment  of  Bengal  having  appealed 
under  s.  272,  Code  of  Criminal  Frooednre,  the  High 
Court,  on  a  coneidention  of  the  evidence,  set  adde  the 
order  of  acquittal,  and  convicted  the  accnsed  of  the 
ofFeuee  charged.  Qotbkhxbbt  o*  Bbhou  v 
Hanbd  Faxkbb  S8  W.  B^  Cr..  SO 

16. Convlotfon  by    MMUon, 

but  aoqnittal  by  Judge— CnmViwi  Frocedur^ 
Code,  1872,  I.  S72— Conviction  and  untenca  to 
dtatk  hy  Big\  Court.- Where  the  asseeson  found 
a  prisoner  Kuilty,  but  the  Judge  acquitted  him, 
the  Hi^fh  Court  on  an  appeal  under  i.  278,  Criminal 
Procedure  Code,  1872,  reversed  the  Judge's  decision 
of  acquittal,  and  sentenced  the  prisoner  to  d^th 
Qdbui  v.  SaiDAi  Paiso  ,        .  aa  W.  B.,  Cr.,  1 


<    866    ) 
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AFFBAI. 

1.  ACQUITTALS,  APPBALS  Y^OH-^toniimntd. 

16.  AppoBl    ttom   Tofusal     of 

Jadg«   to  add  new    <ib&rfgM—Afftal  from 

inUrlaontorg  ordtr~Wramv»g  additional  ekargt 
—Criminal  Prootdurt  Codo,  1882,  :  ilT^Panal 
Code,  u.  306,  423,  4M.—AI  the  commencement  of  a 
trial  before  a  Court  of  Session  on  a  chai^  under 
s.  208  of  the  Penal  Code,  the  Public  Prosecutor 
applied  to  the  Cooii  (o  frame  new  heads  of  ctiarge 
under  as.  42S  and  4£4  of  the  Code.  The  Sesuons 
J^udge  postponed  passing  any  final  decision  upon  (hia 
application,  until  it  became  apparent  tliat  the  clia^^e 
under  s.  206  was  not  sustainable  on  the  evidence 
to  be  adduced  by  the  prosecution.  After  hearing  the 
evidence  for  the  prosocution  on  tliis  charge,  the 
Sesrions  Judge,  VFithont  going  into  tlie  defence  or 
recording  the  opinions  of  the  asBcssora,  passed  an 
order  of  acquitt&l.  At  the  same  time,  he  rejected 
the  application  tor  framing  new  heads  of  charge, 
hoIiUng,  OD  the  authority  of  Qnten-Empreit  v.  Appa, 
I.  L.  S.,  a  Bom.,  BOO,  that  be  bad  no  power 
to  fnme  an;  new  charges  in  addition  to  the  original 
charge.  He  was  also  qf  opnion  tliat  the  dismissal 
of  a  complaint,  which  the  prosecutor  had  previously 
filed  against  the  accused  cm  the  very  char^  wMch 
were  sought  to  he  added,  was  also  a  sufficient  ground 
for  rejecting  the  application.  The  Local  Qoveroment 
appaled  to  the  High  Court  against  the  order  of 
acquittal.  At  the  hearing  of  the  appeal  it  was 
contended  on  behalf  of  the  Crown  that  the  Sessions 
Judge  wsa  wrong  in  tefnring  to  frame  additional 
charges  aa  soogbt  by  the  Pablie  Prosecutor.  The 
accused's  counsel  objected  to  this  point  bring  i^aed 
by  Qovenunent  in  an  appeal  against  an  order  of 
acquittal.  Held,  per  Tbudo,  J.,  (1)  tliat  nnder 
s.  117  of  the  Co£  of  Criminal  Procedure  (Act  X 
IBSa)  it  waa  not  open  to  Gtovemment  to  appeal  to  the 
High  Conrt  on  the  ground  of  the  Snsions  Judge's 
refusal  to  add  new  ehargea,  or  agunst  any  ouier 
interlocutory  order  made  during  the  trial.  (2)  That  the 
Sesdons  Judge  ought  to  have  finally  disposed  ot  the 
applicatico  for  framing  additional  ehargea  at  the  very 
commenctment  of  the  trial  when  it  was  made,  espe- 
cUlly  because  it  did  not  porport  to  be  based  on  any 
facts  other  than  those  contained  in  the  depositionr 
recorded  by  the  committing  Magistnte.  Qitekk. 
Ehfbebb  v.  Yuaxit  .       £  Ix  XL,  U  Bom.,  414 

17, . Power   of  Court  to   order 

■rreot  pending  appeal— Ci-imt«al  Froetdmr* 
Cod*.  1872,  I.  Iffa  (1882,  I.  4a7J.—U  an  appttl 
under  a.  272  of  Act  X  of  1S72,  the  High  Court  ho 
power  to  order  the  accused  to  be  arreated  pending 
the  app^    Ton  Quoa  «,  OoBiir  Tewabi 

[L  L.  R,  1  Calo.,  981 
E10XB9E  D.  UAsOA  L  Xk  B,,  S  All.,  340 

Ehtbbsb  v.  Eaxoc  Baua  L  L.  B.,  8  AIL,  886 

18. Sxerolae  of  JurUdlstlon  on 

appeal  by  Qovemment— Oroanda  of  objeo- 

tLon—Criminal  Procednrt  Coda  fl88SJ,  *.  477— 
Fractiee.—Par  Raku»,  J.— The  High  Court,  h) 
eiereiung  jurisdiction  in  the  matter  of  appeal* 
against  acquittal*,  should  conflne  iti  exerdae  t«  the 


iizoabyGoo(^Ie 


( 


) 


DIGEST  OF  CAfiES. 


A^nOAZ.       IS       OBZMINAI.       OABBS 

1.  ACQUITTALS,  APPEALS  FttOU—eemilMded. 

frtknlti  gronndi  of  objeetitm  wbieh  ue  rsiied  by 
Oovaimutit  agdaat  the  acqnittel  eompUiiied  of. 
Qvuh-Emtbub  v.  Kabiqowda 

[I.I..B.,  ieBonL,61 

2.  ACTS. 

la Aot  XI  of  l»ie~Appml  to 

Oa  Sigi  Comri—SeitdMltd  Diilriett  Aet  (XIV  of 
lS74J—a*U  44  of  rvUt  fronted  ,ndtr  :  3  of  Act 
ZI  of  1846— Agent  to  Ooremor  in  Khmtdtih 
Diiinef.—Tiie  treated  wwe  convicted,  under  ■.  201 
of  the  Penal  Code  (Act  XLV  of  1860),  of  an  cflence 
ccmmitted  fai  the  TUl^e  of  Onlamba,  in  the  Mehvu 
EtUtt  of  THii,  In  the  Eh&ndeah  Diatrict,  and 
wntenced  by  the  Aaent  to  the  Qoytmnr  each  to 
niffer  rigcfon*  impriBonnient  for  five  yean.  The 
Agent  tiled  the  cue  nnder  the  rules  framed  ander 
Act  XI  of  1848.  The  sccnied  appealed  to  the  High 
Court  under  rule  M  of  the  mlet  framed  nnder  a.  8 
of  Act  XI  of  1B46.  Stld  that  the  appeal  did  not  lia 
to  the  High  Court.  Bnle  M  was  ultra  vimt,  M  no 
POWM  iFss  given  by  Act  XJ  of  1846  to  Gaveranient  to 
ooDfer  appellate  powen  on  the  Sadar  Fonjdsri 
Adslat,  aa  was  practically  done  by  the  rule.  Act  XI 
of  1846  being  repealed  in  the  Mehwa«i  villages  by 
Act  XIV  of  1874.  mle  44  could  not  be  oontmned 
mther  by  the  notification  published  io  the  Bombay 
GovenmuiU  OataUt  for  1878,  Part  I,  p.  IIS,  or  by 
the  notiflcatioD  pnblished  In  the  Bombay  Qovern- 
tMtif    QaztUe    Ita    1887,    Part    1,  p.  19.      Qckhk- 

Bhpsbsb  0.  SuTA  L  I..  B.,  16  Boul,  S06 

ao. Art  xxxvn  of  isbs-co* 

cutioit  hu  CofMHuioKOr  of  Sonthal  PergsiHiah: — 
No  appeal  Km  to  the  High  Court,  nnder  Act  XXXVII 
of  1S66,  from  a  convietlon  by  the  Depnty  Conunia- 
rionn  of  the  Bontikal  Pergnnnah*.  Quebh  «.  Bor- 
D0K1.VIS  UaosMum  .   17  W,  B.,  Cr„  U 


or       CRmUTAI.       OASZB 


SL  - 


■■ B.    4.   oL   1— 

Sonthal  FtrgmmiArSeitduUd  Diitriett  Act, 
Xtr  of  1874.— Under  «.  4  (cl.  1)  of  Act 
XXXTII  of  ISSe  (which  ii  still  in  force  in  the 
BMithal  PergmmahsX  kD  tentenoes  passed  in  erimin*] 
cues  sre  IImI.  Ditlab  Dat  Bai  d.  N»isat  Hossni 
[1 1<.  B.,  19  CrId.,  &8e 

.  *■• Art  n  of  1864,  s.  9»~Appe<il 

from  umiewit  tif  Political  SuidaiU  at  Ade*  to 
Mtgh  CintH,  Bombay,  m  criminal  out  arUing  in 
Ptr\m.~X  prisoner  charged  with  having  committed 
murder  in  the  island  of  Perim  was  committed  by  the 
Magistrate  tX  Psrtm  to  be  tried  before  the  FoTitical 
Beaident  at  Aden.  Having  bwn  found  guilty  and 
■entoicad  to  death,  he  eppeated  to  the  High  Court  of 
Bomb^.  By  the  Aden  Act  II  of  1894,  s.  28,  It  It 
prorlded  that  "no  appeal  shall  lie  from  an  order 
or  nnlenae  paawd  by  the  Besident  In  any  criminsi 
tat."  The  High  Court,  howeTer,  admitted  the 
appeal,  being  doabtful  as  to  whether  tie  above  pn>- 
^M)  applied  to  CBMS  arisinn  In  the  island  ot  Forim. 
"      ■■    "  D.  Uaitoa£  Theghutd 

EX  I-  K,  10  BonL,  SBS 


„  n. 

Order  of  oonvlatlon  Under.— There  is  no  appeal 

from  a  conviction  nader  s.  11,  Act  XIV  of  1868,  for 
a  registered  prostitnte  neglecting  to  appear  for 
eiamioation.    In  bb  Miteia  Bibkb 

[17  W.  B..  Cr..  U 

S4. BombBLjr  Ootton  Frauds  Aot 

(IZ  of  186S),  Order  under.— Qi»rr«— Whether 
an  appeal  lay,  notwithstanding  s.  411  of  the  Criminal 
Procedure  Code,  1861,  In  a  ease  of  conviction  nnder 
s.  2  ot  the  Bombay  Cotton  Fronds  Act  (IX  of  1868) 
and  sentence  of  one  month's  rigorous  imprisonment 
with  an  order  for  conflscation  of  the  cotton.  Bia.  «. 
Jit  AH  naKAH        .         ,         .        S  Bom,,  Gr.,  IS 

B6. Bombay  Fflrrles  Act  (XXX7 

of  1850),  Order  of  HagiBtrate  under— finx. 
Beg.  XIX  of  1837,  r.  14.~A.n  appeal  lay  fnan  the 
summary  detennination  of  the  Uagistrete  of  a  lilbh, 
under  s.  16  of  Act  XXXV  of  1860  fan  Act  for 
regulating  the  Bombay  Ferries),  to  the  Sessiatla  Judge. 
Such  appeal  need  not  be  preferred  within  eight  days, 
nnder  ».  14  of  BegnlaUon  XIX  of  1827.  Beo.  v. 
Maihabi  Lacji  ...  6  Bom.,  Cr.,  46 
Se. ■  Burma  Courts  Aot  (XVH 

of  1875)  S.  S6—Tranifer  of  rau  from  Suiiimt 
Jndge—Criminal  Procedure  Code,  1872,  t.  64 — 
Power  of  Special  Court  at  Rangoon— Bwma  Coarit 
Act,  Xril  of  1875,  ».  flff.— The  Speda!  Court  <rf 
British  Burma  has  power  to  entertain  an  appeal  from 
a  sentence  of  death  or  other  sentence  passed  by  the 
Judicial  Conmiisffloner,  in  a  case  transferred  by  him 
to  his  own  Court  from  that  of  the  Bessiona  Jndge, 
under  the  powers  conferred  by  s.  64  of  the  Code  of 
Criminal  Ftiscedun  and  a.  S5  of  Act  XVII  of  167S 
{the  Burma  Courts  Act),  the  hearing  subsequent  to 
the  transfer  being  an  exercise  of  ori^nsl  jarisdictiaD 
on  the  part  of  the  Judicial  Commissioner.  Eit- 
PBIBS  r.  Ttn  Dob  I.  L,  B.,  4  Oalo.,  667 


Act,  I  of  1911,  t.  28,— No  appeal  lies  from  an 
award  of  oompensition  pasted  under  ■■  2!!,  Act  I 
of  1871.    Is  Ks  OuHBBH  Pbrbhas    sit.  W.iSOO 

aa ».    ^A^Appetd 

from  an  i/rder  awarding  compensation  for  illegal 
teitnre  of  cattle— Code  of  Criminal  Proeedttre 
(Act  X  of  1883J,  n.  *«,  407.— Vo  appeal 
lies  from  an  order  passed  under  s.  22  of  the  Cattle 
Trespass  Act  (I  of  1871),  awarding  compeasation  for 
illegal  seizure  of  cattle.  Qcbbh.Gkpegbs  s.  Bata 
Lakhka  X  H  B.,  10  Bom.,  830 

DBizn  V.  DiNcnrjixH  Dib  aliat  Dtud 

[L  K..  B..  IS  Cala,  71S 

In  SB  Ehasas  Ehait     I.  Xi.  B.,  U  If  ad.,  660 

Qcbbh-Ekfusb  «.  Laesbmi  Nasaxan 

CL  X-  B..  10  Mad.,  ass 

90.  Ineome   Tax    Aot  (IX  of 

1889),  B.  S6.— No  appeal  ky  to  a  Beidons  Judge 
from  ^e  order  of  a  Magistrate  fining  a  defaulter 


iizoai>,Goo(^Ie 


DiaBST  OP  CASES. 


< 


) 


AFFEAI.      IN       CBIMINAZ.        CASES 

— coHtintKd. 

2.  ACTS—eomeluded. 
wider  1.  M  of  the   Income   T«  Act.  IX  of  1869. 
QcBBN  r.  MnsHOO  DtriT  14  W.  B.,  Cr.,  71 

SO. Polioo  Act  (V  of  1881),  06n- 

vlotioDa  Tinder.— ConrtctiunBundertliePaliee  Act 
(V  of  1861),  &re  ftppesUble  lUia  other  eonvictJoiw. 
when  tbe  Kppell&DU  are  cooricted  b;  an  officer 
eiercuing  the  power*  of  &  Uagiitrate  aod  Mnteaeed 
to  impiiBonment  exceeding  the  limit  preicribeil  by 
B.  411  of  the  Code  of  Criminal  Proeedore,  the  appeal 
liei  to  the  Seuions  Court.     QnuH  r,  Tsaxoob  Cosb 

[6  w.  iL,  Or,  aa 

81. FreBidoDoy  HaglBtrfttoa  Act 

(IT  of  1B77},  a.  41— froMm/iM,  Sanction  of 
Judge  to, — No  appeal  lay  from  the  order  of  a  Jndge 
directing  a  proiemtiaa  onder  i.  41  af  the  Prendency 
lUgiitratei  Act.  lit  thb  iuttbb  0»  tsb  pititiok 
op  Jixosxv  Nats  Bot        Z.  L.  B.,  8  Calc,  466 

Sa  •.  167.— Where 

a  penon  hae,  on  hii  own  ^dea,  been  cooTicted  on  a 
trial  held  by  a  Preudeney  Uaoistrate,  an  appeal  to 
the  High  Court  on  the  grannd  that  the  conviction 
was  illegal,  and  therefore  tin  the  lentenee,  doe*  not 
lie  acoording  to  Uie  proTiiions  of  a.  167  of  tbe  Preii- 
dency  Hagutratet  Act,  No.  IV  of  1877,  albvit  that 
the  Magl^rate  hat  tentanced  the  penon  to  impripon- 
tnnt  for  a  term  exceeding  lii  monthi,  or  to  a  fine 
exceeding  two  hmdred  rnpees,  Expbibb  c.  Javas 
H.  Tai^u  I.  Ii.  Bq  B  Bom,  86 


83L Sflbot  of  repeal  of  Aot—crw- 

mnal.Proctdnrt  Codt  (Act  Xo?  1872),  t.  SS—Jef 
s:  of  188S,  1. 408.— Oa  the  9th  of  Uecembw  1882,  a 

eraon  waa  oonvicted  nnder  m.  .467  and  109  of  the 
dian  Fcnal  Code,  and  leiitciiced  to  three  jean' 
rigoroui  impriionmeot  by  a  Depaty  Ibglitrate  in 
Aoam,  exercinng  ipecial  powen  nnder  a.  S6  of  the 
old  Code  of  Criminal  Procednre  (Act  X  of  187B). 
The  new  Coda  of  Criminal  Prooednre  came  into  force 
on  the  lit  of  Janoary  1883.  Tbe  prieond  preeented 
an  »ppej  to  the  High  Court  from  the  coniiciioa 
and  sentence  abore  menUoned  on  the  2Hrd  of  Jannary 
18s8.  Held  by  Pibld,  J,  (Mittbb,  /.,  expreMong 
no  decided  opinion),  that  the  cue  waa  goTemed  by 
I.  408  ot  the  new  Code  of  Criminal  Procedure,  aad 
Uiat  no  appeal  lay  to  the  High  Court  Boksai  o. 
£  X^  B^  9  Oalo,  B18 
[la  G.  X..  R.,  600 
-   Order  of  Deputy  Conuuix- 


ThI  RKFBigB 


■loner— CfimiMj  Froredun  Code,  187S, 
».  STO—OmUiion  to  get  tancHon  qf  StiHont 
Jndge. — Where  a  Depnty  ComnrisBoner'i  order  re- 
quired, nnder  Act  X  of  1872,  i.  86,  the  lanction  of 
the  Seadona  Judge,  the  High  Court  bad  no  jnrlsdic- 
tion  to  ontert«n  an  appwl  froni  it  until  u  Bonctioned. 
Qdbbv  v.  SoAii  SooniBX  Dabs   S6  W.  B,  Or..  18 

86.  ConvlotioQ       l>y      Deonty 

Commlwioner  under  Criminal  Ptooodure 
Code.  187^   ■.  8tt— QfciM—Whether,  where   ■ 


CBIHXIirAI.       OASEtf 


AFFXAI. 

— oonttntud. 

8.  CRIMINAL  PR0C8DUBB  CODES,  1881, 
1872,  1882,  wa^—eontinned. 
pemM  had  been  convicted  by  a  Depnty  C 
inveeted  under  a.  86  of  Act  X  of  1872,  and  « 
to  a  term  of  impriaonnunt  requiring  nnder  that  eec- 
tion  to  be  coDflrmcd  by  the  Seiaioni  Judge  to  which 
■aeh  Depnty  CcmmiiiioDer  wu  rabcidinate,  and  inch 
tentence  hid  been  confirmed  accordingly,  an  appeal 
lay  to  the  High  Court  againit  tnch  oonTictioa  and 
■entcnce.    EvrBBU  o>  Imdia  c.  Nadca 

[L  L.  B.,  a  AIL.  68 

86. Order  aanottonlng  entertain- 
ment of  complaint— CiMit  t»der  ».  i68,  469, 
Criminal  Proeedart  Codt,  I57Ji,— Ho  appeal  lay  to 
the  Diitrict  Judge  from  an  order  of  a  lubordinata 
Conrt  acoording  noction  to  Uie  tntertainmoit  ot  a 
complunt  in  eaae*  in  which  inch  mielion  waa  required 
by  M.  4S8  and  469  of  Act  X of  1872.  Ibthbhatibr 
BuLWViiT  Bai     em.  W.,  184 


No  appeal  liei  from  an  order  granting  or  refoa- 

ine  to  grant  MoctioQ  to  prcaeeate  under  a  196  of  Urn 
Cnminal  Procedure  Coda.  The  proceeding  under 
a.  19S  of  the  Code  of  Criminal  Procedure,  by  which 
(Dcb  ui  order  may  he  let  aaide,  ii  •   proce^ing  iu 


8ft  Bentanoe  by-  offloer  in  ITon- 

Bagulatlon  Distrlot— Crimiaof  Froctdnrc 
Code,  1B69,  t:  t46A,  44SC.—A31  appeal  from  a 
lentcnce  paiaed  by  an  officer  iu  a  Non-Begulation 
diitrict  inrrated  with  the  powers  mentioned  in 
1. 44eA,  Act  Till  of  1868,  la;  under  i.  446G  to  ths 
High  Oiurt  only.    Qdbbv  e.  LvirrBO  Simoh 

C14  W.  B.,  Cr..  IS 

-  Trial  held  by  offioer  with 


■paoiAl  powers — Criminal  Froadnrt  Code  (Act 
niInfl86SJ,  I,.  44SA  and445C~Depnly  Cof 
mitrionn^Aet  X  of  1872,  «.  36  and  3?0.— The 
right  of  appeal  to  the  Hi^  Court  given  by  a.  44SC 
of  the  Criminal  Procedure  Code  to  pemni  ctaiTictad 
on  a  trial  held  bj  an  officer  inveited  with  tbe  power 
denibed  in  a.  44eA  wu  confined  to  caaet  in  wluch 


[14  W.  K.,  Cr..  88 

4a Bight  of  appeal  to  the  Hlgli 

Court  by  a  peraon  other  than  a  Snropean 
Britdflh  BUbJeot  Jointly  tried  with  enoh 
■nbjeot— Critiiti»al  Froeednrt  Codt,  18S3,  t:  404, 
tf5£.— A  penon,  not  being  a  Eoropeau  Britiih  aubject, 
who  i>  tried  before  a  Diatrict  Hagiatrate  jobtly 
with  a  Enrapean  Britiih  mbjrct,  cannot  clum,  undiv 
a.  462  of  the  Code  of  Criminal  Procedure  (Act  X 
of  1862),  the  right  of  appeal  to  the  High  Court  which 
ia  exclunrely  reaerred  to  anch  European  Britidi 
■nbject.     In  SB  SoLOMoB   .  I.  Ik  R.,  14  Bom,  160 
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DIGEST  OP  CASES. 


APIVAZ.       IN       CSIHINAI.       CAKBB 

S^  CBtHIBAL  PBOCXDUBE  C0DB8,  1661, 
1S72,  IBSa,  1896— eaa^MHMit. 

4L niegaJ     OOnviotAon—Appeal 

o»  tie  mtrilti — No  tppetl  npoi  the  meriti  an  be 
enUitMiied  {mm  »  conviction  which  wu  bued  on  no 
legal  eriddiGe,  and  Which  mi  Abaolniel;  bad  in  law. 
Qwm  T.  Mokeii  CitMder  Ch^ttopadkia,  2  W.  £., 
Cr.,  18,  dutiogniihed.  QVUH  v.  PooBiro  CmnrDBB 
Dobs 6W.IL,  Cr^  S8 

4j|_  Order  for  additional  evi' 

deuoe  br  Appellate  CoUrt— Cn'ntoa;  Prom- 
dure  Code,  1S61,  i.  dSa.—Whea  an  Appellate  Court, 
Bnder  ■■  482  >of  the  Code  of  Criminal  FroceduiF, 
directed  a  Colirt  of  flnt  Initance  to  ta^e  adcdtianal 
tTidance,  an  appeal  on  the  merit*  to  the  High  Colirt 
wu  not  thereby  gtTui.  Bka>  t.  NAxtakbav 
Uttahhak  .  .  8  BOm.,  Cr„  64 

4S. Order  for  additional  evldenoe 

br  BeaBlOns  J-oAge— Criminal  Procednrt  Coda 
(AH  riIIofl8e9J,,.4S2—^iXqfl8f3,i.S82.— 
Upon  an  appeal  {rom  a  eentence  paued  by  a  Magii- 
tnte,  the  Scnioni  Judge  remanded  the  caw  fur  the 
pnrpoH  of  additional  eridence  being  taken  by  the 
loit^  Conii.  Such  evidence  having  been  taken  by 
the  Uagiitnite,  the  raae  was  retnmed  to  the  Appel- 
late Ccnit.  The  SeidaDi  Jndge  then  diipoaed  of  (ke 
can  in  the  muiim  prescribed  b;  >,  419  of  the 
Criminal  Procedure  Code.  On  an  application  by  the 
jRvoner  to  th()  High  Conit  to  be  flowed  to  appeal 
on  the  nerita  at  the  ea«e  under  i.  406,  Act  XXV 
of  leSli—Beld  no  appeal  lay  to  the  High  Court  on 
the  merit*.  Iv  tsi  lurrn  OF  tbi  fmnoir  or 
DsAXQBUi  Qbobs  6  B.  K  B.,  488 

[16  W,  B.,  Cr^  88 

44, Jodfinent       of      BbhIods 

Jodga  oonflrmlnK  Ulegal  Bentenoe  of  HagJa- 
tratSi — The  An«tant  Hagictrate  having  decided  a 
«««e  withont  exanining  the  witneweg  for  the  defence 
nanied  by  the  prinnen,  the  Seadona  Judge  on  appeal 
otdtted  we  eTldmce  of  thoie  witneMei  to  be  taken  by 
Uie  't*-*'"*  M^iWiate.  Th^  depotilloiu  having 
ben  retnned  to  him,  the  SeuiiKu  Judge  proceeded  to 
d«a]  with  the  caie  under  a.  422  of  the  Code  of 
Criminal  Pncedore,  and,  eooricting  alt  the  priaonen, 
conflnned  the  JudgineDt  and  lentence  paned  by  the 
AMbtaat  M^wrate.  Seld  that  the  jndgmwt  of 
the  BeMiona  Judge  (tbongb  in  form  conflraiing  the 
Aautant  Magiatrate'i  judgment  and  untence)  waa  in 
■nbitance  an  original  jodgment,  and  that  under  «.  408 
an  appeal  la;  bam  it  to  the  High  Court  upon  the 
merlte.  QViair  t.  Mosisn  Chdkseb  Chottofasbu 
[9  W.  B.,  Cr.,  IS 

46.    Taking  of  additional  evl- 

denoa    by    Appellate    Cetaxt—IHtmiital    of 

Afpeal — AiKfutd't  right  nf  appeal  from  nek  dit- 
m%ttat — Code  of  Criminal  ProcidMre  fAei  V  iff 
I898J,  t.  4^36. —Where  an  Appellate  Court  haa,  under 
a.  4S6  of  the  Code  of  Criminal  Procedure,  taken  addi- 
Monal  evidemoe,  the  accuaed  wboae  appeal  haa  berai 
diMuiBKd  by  meh  Conit  hai  no  right  of  appeal  to  the 
High  Court.    Qvmi-EMFBiBa  v.  Ibibak 

[L  I..  B.,  27  Calc  87S 
4  G.  W.  IT.,  487 


4a. Older    for    fine    and    im« 

priaonment  not  in  alternative — Criminal  Pro' 

cMttre  Cede,  1869,  t.  411.— S,  411  of  the  Criminal 
Procedure  Code,  1869,  must  be  conirtrued  strictly,  and 
will  only  apply  to  caaea  in  which  either  impriaon- 
ment  or  fine  hai  been  awarded  by  the  Bentenoe,  and 
not  to  casee  in  which  both  punishmenti  are  awarded 
by  one  aentence.  Ill  the  latter  caae,  therefore}  there 
vaa  a  right  of  appeal.     Avosyvoub  Cabe 

p.  BT.  W.,  Ed.  1678,  809 

47.  — Deoislon  of  jury  aa  to  nnl- 

■anoe. — TWe  wa«  no  right  of  appeal  from  the 
deciiion  of  a  jury  appointed  to  try  whether  the  order 
of  a  Magiatiate  for  the  removal  of  a  nuiaance  under 
a.  sod  of  the  Code  of  Criminal  Procedure  wag  reeaon- 
able  and  proper.    SkuibAh  t.  Rahahakd 

[16  W.  B.,  Or..  66 

48i —  Onier  of  Seasiona   Judge 

fining  MieBBor  under  Criminal  Frooadura 
Code,  lael,  n.  864.— The  order  of  a  Seaiuna  Judge 
under  a  864  of  the  Code  of  Criminal  Procedure 
fining    an    aaaeaor   waa   not   appealable.    Ik   ib] 

MAITIB  OS  XEB  FlUIiaX  OV  QODB  SiTBUH  DABS 

[8W.R,  Cr..83 

4d. Order    of   Seaelona    Coart 

for  detentioii  On  refiiaal  to  give  seonritr — 

Criminal  Procedure  Code,  1872,  ».  608.— No  appeal 
lay  from  the  order  of  a  Staaiona  Court  filing  a  period 
of  detention  under  Act  X  of  1872,  a.  EOS,  for  an 
accuaed  party  refnaing  to  fumiji  security.  QriBK 
e.  BooHoo  Doxfe  24  W.  B.,  Cr.,  12 


Ordar    for    detention    oa 
refoaal  to  give  saonrity  for  good  bebavloar 

—  Code  of  Criminal  Frecedure  (AH  X  rf  1883), 
».  IW — So  appeal  Met  to  the  High  Court  from  an 
order  paaied  by  a  Diatrict  Magiitrate  under  the  piu- 
viaiona  of  a.  183  of  the  Criminal  Prccedore  Code,  and 
on  reference  by  the  Magistrate  confirmed  by  the 
Seaattaia  Jndge  under  the  aame  aection,  requiring  a 
peraon  to  be  detahied  in  priion  until  ht  ahould 
provide  leeurity  for  hia  good  beharionr.  Cband 
Ebah  o.  Tsa  Kxraiu     .    L  L.  IB.,  8  Calo.,  878 


'  Ordar    requiring    Becnrltr 


61.  

for  good  behaTlour— CrHni'iiai  Proeedurt  Code, 
1873,  „.  267  and  286,  illn,.  fdJ.—TJaOer  la.  867 
and  286,  iUna  {d).  Act  X  of  1872,  then  waa  do 
appeal  to  the  High  Court  from  an  order  paaaed  by  a 
Uagiatrate  of  the  district  requiring  a  peratm  to  ^Te 
•ecvrity  for  good  behaviour.    Quxih  c.  Vujttah 

[38W.B.,88 
62.^ Dadalon  of  Bench  of  3Cagia- 

tratea- Swwaory  Froeedwre— Criminal  Proee- 
dmre  Cede  (Act  X  ef  1873J,  eiap.  ZVIII.—TSo 
apptal  lay  to  a  Diatrict  Hngiatrate  from  the  deciaion 
of  a  Bendi  of  Magjatratea  oomposed  of  an  Aaiiatant 
Vagiatrate  with  aeoond  claaa  powen  and  ttro  or  more 
Honorary  Hagiatnt«a,  in  a  case  tried  under  chap. 
XVin  of  the  Criminal  Procedure  Cede,  1872.     lir 
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DIGEST  OF  CASES, 


APFXAI.       IN       CBIMnrAI.       CASiS 

S.  CRIMINAL  PBOCEDUBB  CODES,  18«1, 
1872,  1882,  1898— oond'inierf. 

■I^B  UATTBB   DP  THl   PKCTnOH  09   HaTIIiSAB   IU>Y. 

BAvanAB  Rot  r.  Jsov  Mban 

[I.  Ix  B.,  8  Calo.>  86:  U  C.  L.  B.,  438 

68. Decision  of  Beirnli  of  Iteagls- 

tratea  with  setsond  class  ijowers— Conric- 
tioB.—Aji  appeal  lies  under  s.  407  of  tbe  Code  of 
Criminal  Procedure  tnm  a  cotiTiction  by  a,  Bcncli  of 
IlagiatraUB    inTest«d    witli    secood    or   tliitd    cLm 

powers.      QlTBBB-EIiaBBSS  c.  NARAYAHASAm 

[I.  I-  B.,  9  Mod.,  86 

64. Order  for  maintananoe  of 

Illeeltlmata  child— Criminal  Procedure  Code, 
1861,  I.  3te.—aeld  {Mabedt,  J.,  diMcnting)  that 
DO  Rppe&l  lay  from  tbo  order  of  a  M&gistrate  under 
B.  318  of  Art  XXV  of  1S61,  directing  a  man  to  pay  » 
nantlily  allowance  for  the  support  of  his  iJlegltinute 
cbild.    QrsEK  «.  Golam  Hosbeih  Cbowdhby 

1^  Ind.  Jut.,  Zr.  5..  88 :  7  DT.  B.,  Oc.  10 

66. Ord»r  for   reoognlBanoe   to 

keep  peaoe— CriBtiiwI  Proctdnre  Code,  1861,  «, 
a09,  380,  43t.— There  was  do  appeal  to  the  Seuions 
Court  from  an  ordor  made  by  a  Majorats  noder 
■.  400  of  the  Criminal  Prooednre  Code,  1B61,  requiring 
a  peool  recogniMace  to  keep  the  peace  under  a.  280. 
The  Canrt  of  Seesion  may,  however,  in  sach  a  case, 
Dcder  1.  i'Si  of  the  Code,  call  for  and  examine  the 
record  of  the  Court  below  ;  and  if  it  shall  be  of 
opinion  that  the  order  of  the  Magistrate  is  contrary  to 
law,  refer  the  proceedings  for  the  orders  of  the  High 
Court.     BBS.  V.  Bhabkab  E.  Kbabeak 

\3  Bom.,  Cr.,  1 

-  Order  of  ICagiatFata  le^y- 


1S72,  t.  BOa.—A  Srst  class  Deputy  Magistrate  decided 
that  a  bond  for  keeping  the  pcsee  had  been  forfeited, 
and,  proceeding  under  s.  502  of  the  Criminal  Pruce- 
dare  Code,  levied  the  penalty.  An  appeal  was  enter- 
tained from  tMs  order  by  the  Sessions  Judge  of  South 
Arcot,  aud  the  order  was  reversed.  A  petition  wa« 
then  presented,  under  s.  294  of  the  Criminal  Proce- 
dure Code,  praying  the  High  Court  to  reverse  the 
order  of  Che  Snslont  Judge,  Stld  that  the  order  of 
tbe  first  class  Depaty  Hagistratze  woa  not  open  to 
appeal.  The  effect  of  tbe  pettultomate  clause  of  s.  609 
considered,    Anafieaosabbi  v.  AnAirtBACHABSi 

[L  X..  B.,  a  Kad.,  160 

67.  - — ■ Order     dlamlosliiK     oom- 

plKlllt^.J^e<iI  iy  proiemlor  from  ordar  qf  d,it- 
miital. — In  a  case  of  dismissal  of  complaint  by  a 
Deputy  Ua^strate  it  was  held  that  a  prosecutor  had 
DO  right  of  appeal,  but  ought  to  have  Dioved  the 
HagistTBte  to  pracnrs,  under  s.  4S4  of  tbe  Code  of 
Criminal  PBDC^ni«i  a  reversal  by  the  High  Cooit 
af  the  order  of  diamiiaal.     LzAUi  It  Co.   c.   Sam 


SB. OrdM  of  HoslBtnte  reftis- 

Ine  to  recall  wltneaa  for  prooocntlon.— No 
appeal  lies  to  the  Seasbu  Court  bom  the  oKler  of  the 


(    861    ) 
CBZHIirAIi       CASES 


AFFBAZ.       ] 

— contiitued. 

8.  CBIMINALIPROCEDTmE  CODSS,  1861, 
1S7S,  1SS2,  iXm-~co»tiiumi. 
Deputy  Magiitrate  reftisiDg  to  rMaU  l^e  w 
the  proeecution  tor  the  purpose  of  a 

In     TV*     KATTBR     OP    THB    PMOTIOfT  O 

Beulum  «.  qvaas  .    19  W.  B.,  Cr..  68 


-  Order  of  8«Mioiia  Jut 


irapo^iu   flue    OD  witnoBs   under  t 


flue  upon  a  wItneM  under  ■.  228  of  the  Fraial  Code  for 
intentional  in«nlt  to  the  Semnu  Jadgp  ^iiig  in  a 
its^e  of  a  judicial  prooBedtas.  Wlirre  ^  High 
Court  on  appeal  were  BBtSifl«d  that  the  vitaieta  did  not 
intend  to  insult  the  Judge,  Ota  order  wu  eet  aside. 
QiTBEH  T.  CnAPrn  HiHOH  ,    4HiuL,140 

60. Order  fbr  impriaonment — 

Contalidotion  of  nparafe  lontencf — Crimiital 
Proeedurt  Code  (Act  ZXV  of  1S61),  t.  411  (Avt 
X  of  1873,  t.  373). ^A  was  convicted  of  offences  nnder 
so.  143, 4<li7,  and  211  of  tbe  Penal  Code,  and  aentenced 
by  the  Magistrate  to  one  month's  imprisonnient  for 
each  offence.  Beld  that,  under  s.  411  of  Act  XXV  of 
1801.  there  was  no  appeal.  Tbe  separate  senteDca 
could  Dut  be  taken  together  and  combined  into  one 
sentence,  so  as  to  give  a  right,  of  appeal.  Qvbbk 
t.  Kaoabdi  Pabauakii; 

a  a  LB.,  A.  Cr.,  8:  10  W.B.,Cr..S 
QusBv  B.  KoBiT  SHBixa        .  e  W.  B„  Cr.,  U 

el  Bentenoe  of  fine  and  im- 

priaonmant— Crmtiw!  Procedure  Code,  1861, 
t.  411.  —Held  that  no  appeal  lay  where  the  sentence 
of  imprisonment,  and  of  further  imprisonment  in  de- 
fault of  payment  of  a  fine,  does  not  in  the  a)(gtegate 
exceed  tbe  term  of  one  month.  BiQ.  e.  Sbaseab 
VxREAji  .8  Bom.,  Cr.,  16 

sa Appeal  &oja   aentuvw  of 

Pr^SldAniV'  Magtafrate— CrwiMtaJ  Procadttre 
Code  fjul  X  af  1863).  t.  AU.— No  appeal  lies.from 
a  sentence  of  sli  monUu'  rigonms  impriionment  and 
a  fine  of  K200  or  a  further  period  of  three  montiu' 
simple  Impriaonment  passed  by  a  Presidency  Ibgia- 
trate.     SooEra  t.  Tsb  QvBBX-EKrBBHs 

[L  L.  B,,  18  Calo,  78S 

6&  Cnminal     Pro- 

eadure  Code  0882),  t.  411~Appeal  fromaoontit- 

Hon  by  a  Pretidencg  Mi^iilrala — Sentemee. — S.  411 
of  the  Code  of  Criminal  Procedure  (Act  X  of  a882) 
does  not  allow  an  appeal  in  the  case  of  a  convietioa  by 
a  Presidency  Magistrate  where  the  sentence  inOicted  ia 
■ix  months'  rigorous  imprisonment  and  a  fine  of  Sl26> 
or  in  default  a  further  period  of  three  moiitha* 
rigorous  imprisonment.  Sehein  v.  Qmeen-Emprett, 
I.  L.  S.,  IS  CaU.,  799,  followed.  Qubeh-Eicpsbbb 
«.  Habi  Satba  .    L  II.  B.,  20  Bom.,  146 

84. Appealable  eenteniM — Costs 

ot  oomplalnt  in  Orlminal  Court,  order  on 
aeonied  to  pay— CrHMaoJ  Proeadure  Codt,  i  "~ 
~       -  Fee*  Act  (VIZ  0/  
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titOEST  OF  CASES. 


OHIBIIHAIi       CASES 


A^PBAIi 

— continued. 

8.  CBIMINAL  PBOCEDOBS  CODBS,  1861, 
187>.  1682,  189S— e«<iiHi«^ 
order  pMied  by  »  Magiitrite  under  &  81  of  tlw  Comt 
^ew  Act,  directuie  in  ftcctued  penon  to  pay  to  the 
eomplunaat  the  Coart<fee  paid  on  ths  petition  of 
complftint,  ib  no  pftrt  of  the  sfnteiice  00  m  to  make  it  a 
•entence  of  fins  within  the  tenne  of  b.  118  of  the  Code 
cl  Criminal  Procedure,  snd  an  order,  thcrafore,  lenten- 
ciug  an  accQKd  penon  to  14  days'  ligorons  imprisiin< 
ment  and  to  pay  the  coiti,  a  oot  appealable.  Mima 
HaBPVL  c.  HlXAS  OaoBi 

[LI..B.,aOCalo.,e87 

6E,  Order  as  to  restoratloa  of 

immovenble  property — Criminal  Proctdura 
Code  (Ast  X  af  188SJ,  tt.  404,  620,  B22~Jvrif 
diction  Iff  Appallait  Court  to  reverie  meh  an  order. 
— There  U  no  appeal  from  an  order  mtoring  po»- 
tamtm  of  immoveable  property  nnder  a.  632  of  the 
Climiial  Procednre  Code  (Act  X  of  1S82),  raa  can 
aoch  an  order  be  reeaided  aj  an  integral  put  of  the 
Indgment  appealed  hma,  ■>  ai  to  itatid  or  fallat)CQtd> 
■ag  a*  the  judgment  ia  npheld  or  revened.  Bamdeb 
Snnma  Oottatn  v.  Ifaziruddin,!.  L.  B.,  14  Cale., 
834,  Qneen-Smpntt  v.  ^ittaA  Chand,  1.  L.  B.,  34 
Cole.,  499,  In  re  Jumapnma  Bai,  I.  L.  B.,  1  Bom., 
raO,  and  Bodger  v.  Comptoir  IfSecomptt  de  Parit, 
L.   B.,  3  P.  C,  465,  referred  to.    Eix  Ckardba 

IbRKI  v.  NOBIK  HiBSHA 

[I  ii.  B.,  SB  Colo.,  eso 
2  c.  w.  n-..  ssa 

66.  Ordm:  for  punishment  for 

■qtarftta  offbncoa— Oifi»«a2  Proctdure  Code, 
1872,  t.  373— Addition  qf  tenienett — Where  a  person 
ii  chained  with  two  eeparate  ofFenen  in  one  trial,  the 
•mount  of  the  whole  pnoiahnent  awarded  for  the  two 
offencea  moat  be  regarded  aa  one  Mntenee  for  the  pnr- 
poie  of  determining  whether  an  appeal  lie*  andei 
(.  273  of  the  Code  of  Ciimiiul  Procedure  or  oot.  Iir 
THB  3f  AITEK  OT  TBB  Bkpu«9  o.  H&badsav  Tauuli 
[8  G.  L  B.,  8U 

67.  — Caaea    tried    togethar     of 

vhtoh  Bome  are  ^ppealKblB  and  some  not — 
Criminal  Froeednra  Code,  1861,  t.  4IJ.— Where 
uveral  penoni  were  tried  ti^ether  and  eonTicted 
nnder  1. 147  of  the  Paul  Code  of  rioting,  and  two  of 
them  were  lentenced  to  pay  each  a  fine  of  HW,  or 
in  da&nlt  of  payment  to  undergo  rigorotu  impriirn' 
mnt  for  a  month,  and  the  others  were  sentenced  to  a 
MTwer  puniahmcait,  the  Heuions  Judge  entertained  an 
appeal  by  all  the  priimcn,  t>eing  of  opinion  tlkt  the 
tect,  Diider  i.  411  of  the  Code  of  Crimmal  Frocednre, 
ai  to  wbetiter  a  case  ii  appealable,  ia  the  maiimQDi 
aatene*  paied  in  it.  sild  that  an  appetl  only  lay 
fat  the  caM«  of  tfaoM  who  had  been  more  wrerely 
MBtOMed,  and  the  High  Court  annulled  the  order  of 
the  SetDom  Judge  pasted  with  reference  to  time 
of  the  accused  who  had  ben  only  iflned  BSO,  aod 
restored  the  original  lenteooea  passed  npon  them. 
Bis.  e.  Kuttssu  HsflOASSAi    .  7  Bom^  Cr.,  8C 

Transfer  of  territory  flrom 


APPEAL       IN       CRIKINAI.       CABB8 

— continued. 

8.  CBIMINAL  PBOCEDUBE  CODES.  1861. 
Ifl73,  1883,  imB—ecneluded. 
».  «8— aj  ^  35  Vict.,  c.  104—Letteri  Patent,  1863, 
el.  SS—Bom.  Reg.  II  of  1827,  t.  16,  el  2.— Held 
that  there  was  nothing  in  the  manner  in  which  the 
district  of  North  Canara  was  detached  fnm  the 
Madras  Preaidency  and  annexed  to  the  Presidency  of 
Bombay,  to  prevent  the  Code  of  Criminal  Procedure 
from  operation  therein  as  if  it  had  always  fonned  ■ 
part  of  the  Preridency  of  Bombay,  or  to  deprive 
a  oonvict,  found  guilty  by  Qie  Besakmi  Jndge  of  the 
district  aa  the  18th  September  1863,  of  the  right  of 
appeal  which  he  tlien  would  have  had  to  the  High 
Court  by  virtue  of  i.  408  of  the  Crimhial  Procedure 
Code,  and  of  24  A  26  Vict.,  c.  104,  and  the  Letten 
Fatmt  (186S),  d.  36.  Oiving  an  appeal  to  the 
High  Coart  from  a  Aatrict  U  not  snbjecting  that 
district  to  the  Begnlation*  within  the  meanini;  of 
B^ulatioD  II  of  IS27  mom.},  s.  16,  cl.  2.  Bbo. 
B.  vzATUTBTua     .  S  Bom.,  Ua,  find  SO,  106 

4>  PBACnCE  AST)  PBOCSDUBE. 

68. Appeal      preferred      aSbut 

tAme—Criminal  Procedure  Code,  1861,  1.  41S.—An 
appeal  preferred  out  of  time,  and  without  any  eipU- 
nation  of  the  delay,  may  be  rejected  at  ouco,  under 
a.  41G  of  the  Code  of  Criminal  Procednce.  QtrsBif 
e.  HTn£oi>BitB  Obobb  .    B  W.  B.,  Cr.,  40 

7a CompotatlMi   of  time   Stxt 

appeal— ZV<aw  for  nhtainitg  eopg  iff  teulence  or 
judgmeni,  Beductton  of. — In  computing  time  within 
which  it  is  competent  to  a  defenduit  to  appeal  against 
the  sentence  of  a  Magistrate,  the  number  of  dayi 
taken  by  the  Court  to  prepare  a  copy  of  the  sentenoe 
shoold  he  omitted.    Qcbbm  e.  Ton  Cbrhqas 

[6  M^d.,  849 

71. ..  Blgbt  to  appeal  by  mook- 

Uax—CriMtrnd  Froetdurt  Code,  AH  X  of  1873, 
(.  378.— An  appellant  In  a  criminal  case  has  a  right  la 
appear  and  be  heard  by  a  mooktear.  Bhfbbbb  1. 
Sbitkax  Qmroo  X  H  &,  6  Bom.,  14 

7a- 


-  Presantatton  of  petition  of 
^peaL — A  petition  of  appeal  in  a  criminal  case 

may  be  presented  to  the  Appellate  Court  hy  any  per- 
son antboriied  by  the  ^pellant  to  presait  it.      In 

«BI  lUTTlB  01  SOBBA  ;^AXA 

p.  1%  B.,  1  Mad.,  S04 
78.- 


Preeenlaiion     of 

mpeal^-Criminal  Procedure  Code  fl882J,  1.  419.~ 
Tbt  Crimmal  Procedore  Code,  s.  41S,  reqairot  that  a 
criminal  appeal  shall  be  delivered  to  the  proper 
officer  of  Uie  Court,  either  by  the  appellant  or  his 
[deader.  Where  a  petition  of  appeal  was  not  pre- 
sented to  the  Conrt,  but  wa*  deposited  in  a  petition 
box  kept  for  the  convenience  of .  parties  within  the 
Court  preeincte  and  intended  for  the  deposit  of  papori 
tor  the  Conrt, — Seld  that  it  had  Dot  boon  presentenl, 
and  was  rightly  returned  for  le^l  presentation, 
Qtim-EiiPBiu  e.  ViBtiMiTiTTH 

[L  L,  B.,  18  Uad„  864 
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DIGEST  OS  Cases. 


APFRAX        IN        CBZUnfAI.        CASES 

—coniitued. 
4.  PKACTICE  AND  PEOCKDUEE— coirfiKiurf. 

74.  Prutniaticn    q/" 

appeal  petition  by  llii  clerk  of  tie  appellamer 
fltader—Criniiutl  Freerdurt  Code  fl882J,t,  419.— 
Prtitattiioa  ot  ui  &pp«al  petitioD  \ij  the  iJerk  of  the 
KppelliDt'i  jJ«adm  is  eqnivaloit  to  ft  pretent- 
ftHon  b;  the  pleader  hlmwU  when  it  U  limed  bj  bim 
and  he  ia  dnl;  aDtborized.  QtruH-EsiPXBBS  v. 
Eabhtfa  Udatam  .        .  X  L.  IL.  SO  Kad.,  87 

76, CrimiiKil    Pro- 

eedur*  Code  (Act  X  of  1882),  i.  419—Preitntation 
tjf  erimitial  appeal. — A  petition  of  appeal  under 
the  Criminal  Frocednre  Code  i«  not  dnly  pretented 
whSD,  having  been  ligned  by  a  pleader,  it  a  banded  in 
by  a  perann  <ibo  it  not  bi>  clerk  and  over  whoae 
condnct  and  actum  he  has  no  control,  Qitbeh- 
BifPBEsa  0.  Buuajua      .  L  L.  B.,  SI  Mad.,  114 

-  Criminal  Froee- 


iura  Code,  t.  4l9-~Fetitio»  qf  appeal,  Preientati. 
of. — A  petition  of  appeal  aent  by  poit  ii  not  preioited 
to  the  Conrt  vithin  tbe  meaning  of  Criminal 
PnxwdnMCode,  1.419.  Qi:iBii-Bi[puBSr.A8i.APFA 
[Z.  I..  B.,  16  Kod.,  187 

77.  - 


..  — The  fact  that  the  pleader  of  the  I 
in  Comt  when  an  order  ia  made  admitting  an  appeal 
doea  not  relieve  the  Conrt  from  the  necsMity  of 
giTing  notice  to  the  appellant  of  tbe  day  fixed  for  the 
hearing  ot  the  appeal.  Ih  tee  hattsb  of  Oopai. 
CHTnrBBB  MiTBDLB  .    10  &  L.  B.,  67 


7a  - 


-  FowM-  of  Appellate  Conrt 


to  dispoBa  of  appeal  In  abaenoe  of  the 
appellcuit—fn'miiiaf  Procedure  Code,  tt.  430, 
JSl,  433,  and  433— Appeal  preferred  Ig  appellant 
iM  ;ai;.— Where  an  appeal,  prefened  ander  i.  4£0 
of  the  Criminal  Procfdore  Code,  has  been  admitted 
by  the  Appellate  Coniti  and  notice  has  been  pinperly 
given  nnder  a.  422,  and  the  reoOTd  of  the  case  has 
been  sent  for  and  pemsed  nnder  s.  42S,  the  Appellate 
"      '  '  '  ent,  under  the  laat-iDentioiied  aaction, 

le  appeal,  thoogb  the  appdlant  ia  not 
pnHDE  awi  i>  not  reja^aented  by  a  jJesder.  Tbe 
only  UmitftUon  placed  by  a.  tas  on  tiie  pinrer*  of  the 
Appellftta  Court  ii  that  the  Court,  before  ditpodng  of 
tbe  appeal,  mnst  pcruM  the  record,  and,  if  the  appel- 
lant ia  present  or  ia  reprearnted  by  a  pleada,  the 
appellant  in  peiaon  mnat  be  heard,  or  the  pleader 
must  be  beard.  So  keld  by  the  Fnll  Bench  (Uak- 
uooD,  J.,  diMentin^).  Beld  by  Uabkoos,  J,, 
contra,  that  the  principle*  of  a^di  alteram  partem 
and  ail  j'w  ibi  remediiim,  and  the  pinviaions  of 
a.  422  of  the  Code,  as  to  notice  of  appeal,  imply 
that,  where  an  appeal  is  admitted  and  not  sum- 
marily rejected  nnder  i.  421,  the  appellant  most 
bare  a  real  opportunity  of  being  h^nl ;  that  in 
the  pava^^e  in  a.  423,  "after  penuins  the  record 
and  heanns  tbe  appellant  or  bis  pleader  if  he 
appears,"  tlie  word  "he"  nUn  to  the  pleader, 
and  mnit  not  be  read  as  "either  of  them")  that, 
in  any  caae,  the  worda  "  if  he  appears"  make  H 
B  MuBtion    preeedent  to  the  diapoeal  of  an  appeal 


(     SOB    ) 

IS     CRnmrAi.     cases 


APPEAZ. 

■ — eontinMtd. 
4.  PEACTICB  AND  PBOCRDUBE-ooalfaMi. 
under  the  section  that  tbe  appellant  is  heard,  or 
at  least  has  the  choice  ot  appearing  i  that  the 
word  "appears"  Teters  to  the  perianal  appear- 
ance of  the  appellant ;  and  that  an  appeal  which 
has  been  admitted  cannot  be  <£sposed  of  nnlesa  the 
appeHant  is  before  tbe  Appellate  Court,  or  can  be 
heard  within  the  meaning  of  s.  433.  Semble,  per 
Uahuood,  J.,  hut  tbe  High  Conit  in  appeal  is 
competent  to  send  for  a  criminal  to  appear  beftirfl 
it  t«  ezplun  a  difitcnlty  in  big  case.  QmiH-EKPBESB 
!>.  Poan  .     r  I..  B.,  13  AIL,  171 

78. I>aty  of  Court  to  fix  date 

of  bearings  CrtflHiial  Prondnre  Code,  IfffS, 
s.27fi.'- A  general  notice  posted  ina  Seasiani  Conrt- 
honse  that  appeals  will  be  beard  for  admisnon  only 
on  tbe  first  Conrt-day  after  the  date  of  presenta- 
tion of  the  app^  is  not  a  compliance  with  the  re> 
qnirement  of  s.  87S  of  the  Code  of  Criminal  Procedure, 
vit.,  that  a  leasonable  time  shall  be  fixed  within 
whiah  tbe  appellant,  his  conuael  or  agent,  may  appear 
and  be  heard  ia  (npport  of  the  appeal.  Uiuir  o. 
Tn  Qiruir  .    I.  X..  B.,  6Mad.,ll 

80. B^eotioiL    of   Rppeal    tot 

non-appsttranoe— CrMBMof  Froeednrt  Cede, 
1872, 1.  £7S.— Whoi  a  criminal  appall  has  been  ra> 
jeeted  witboat  harins  tlu  apprilanfs  pleads',  and  it 
la  afterwarda  proved  to  the  satiidactlon  of  tbe 
Appellate  Conrt  that  an  adeqnate  eicuse  has  been 
made  for  the  pleader's  non-appearance,  it  ia  open  b 


8L- 


1  to  fix  time    for 
hatuAug— Criminal  Froeedvre  Code,  1873,  t.  378.— 

When  tbe  Appellate  Conrt  did  not  fix  a  reasoiable 
time  far  the  appearance  of  the  appellant  or  his 
oonnsd  as  required  by  s.  278,  Act  X  of  1872,  the 
error  was  held  to  invalidate  the  proceeding*.     Is  thb 

lUTTIB  OF  TBI  PITIIION  07  HUBI  FBXSHAS 

[34  W.  B.,  Cr.,  flO 
6a.  Power  of  Court  on  appeal 

—Stolen  propertg^Criminal  Procedure  Code, 
tt,  617,  S30.—&a  order  passed  nnder  s.  C17  of  the 
Code  ot  Crimdnal  Procedure  may  be  revised  by  a 
Court  of  Appeal,  i^though  no  appeal  has  been  pre- 
ferred in  the  esse  in  which  such  (vder  was  pasaed. 
QruH-EiCFBUi  «.  Ahmbd 

[I.  Z^  XL.  9  JbuL,  448 

88. Powers  of  Appellate  Coort 

to  alter  flndlns  of  Coart  of  first  inatanoe 

—Criminal  Procedure  Code,  :  ASS.— Where  the 
Conrt  of  Session  bad  tried,  convicted,  and  sentenced 
an  accuaed  penon  nnder  a  409  of  tbe  Penal  Code, 
and  the  High  Court  was  of  opiidan  that  the  convic- 
tion was  not  anstainable  under  that  section,  the  Court 
refused  to  alter  the  findings  under  s.  423  of  tbe 
Crinunal  Procedure  Cad%  to  a  oonviction  for  ionw 
other  offence  for  wUeb  the  eecnaed  had  not  bean 
(barged  or  tried.  QmxB-BKruas  e.  Imsaii  Sbax 
[L  L.  B.,  8  AIL.  ISO 
.^Iferatiee      e/ 


eonne^Mi 


a  flf  r«e{.— Whoi  a 


•ppeal  « 
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DTOKST  OP  CASES. 


APPBAIj       tS       OBIMINAZ.       CASB8 

4.  PBACnCB  AND  PBOCEDVBE— «o«<imMi. 
cmiTiotioB  f(H-  one  oflenee,  it  beouse  »pp»reDt  that, 
dtbovgh  there  m*  not  rafflcient  eTideoce  to  nippott 
Dm  MnTictioii,  tluTe  «u  evidence  wMch  migbt  h»Te 
Ud  to  the  conTiction  of  the  ajipelUnta  for  ui  esienti- 
ally  diSsrent  oflenee,  with  which  thej  had  not  been 
charged,  the  Court  declined  to  coniid^  that  eTideDce 
witii  ft  Tie*  to  altering  tbe  eoDTiction  of  the  appel- 
fauita.  QMm-SnjmM  t.<  Pariati,  Weekly  SoU; 
1887,  p,  130,  referred  to.  Quzin-Bhfbiib  t.  Tcivv 
[I.  Xh  B.,  SO  AIL,  107 

SB. Power  of  dugle  Jiidg*  on 

Anwllste  Side— fi«fe  80,  Jan.  1965.— A  Judge 
of  Uie  High  Cbnrt,  utting  alone  on  the  Appellate 
Side,  hai  the  power  to  heftr  and  diipou  of  appeals 
in  crindnal  cski.    Qdhh  e.  Chahdri  Jnsi 

[9  B.  Ik  B..  e  :  17  W.  B.,  Or.,  47 

ee,  —  .  . „  Power  to    hear   appealA— 

Criminal  Froeed%re  Code,  1861,  tt.  14  and  412— 
OMear  te  iear  eriatiiial  matter* — Magiilrate  af 
iSiiIricf.—OtiTeminent  may  by  pToclamati<ni  declan 
and  direct  that  an  Auiitant  Collector  in  chari^  of  the 
CoHeetorate  during  the  abeence  of  the  CollBrtor  (ball 
be.  during  that  pmod,  "  the  officer  ia  charge  with  the 
eiQcntiTe  admi^atiutioa  of  the  district  in  criminal 
matter* ;"  and  inch  officer,  being,  within  the  mean- 
ing of  >.  14  of  the  Criminal  Frocednre  Code,  the 
Magirtrate  of  the  diitrict,  may  hear  appeala  from 
mbcrdinate  H^itratea  nnder  a.  41S  of  the  Code. 
Bie.  V.  BKuaHAHKAB  Hamkak   8  Bom.,  Cr.,  18 


87. 


■ —  ■  ■  —  CoaenfTwrt    /•■ 

ritHetion  qf  Magittrat: — Held  that  the  power 
ofmfeiTed  npno  the  Magistrate,  F.P.,  at  Broach  to 
bear  appaJa  HA  not  exclude  the  jorudieUon  which 
(lis  Magktrate  of  the  ^strict  had  by  law,  and  that 
the  prDceedings  in  any  cMe  in  which  a  priaoner  has 
•ppMled  from  llie  decision  of  a  subordinate  Hasls- 
trate  to  the  District  Magistrate  most  be  forwarded  to 
tlie  latter.     Bss.  c.  Uktha  Buovith 

[fi  Born.,  Cr.,  8 

88. ■  Powers  of  Appellate  Court 

ia  dlspoelDg  of  Kppml—Appellaitl  ftoBwd  to 
ekow  grcimd/or  imler/ertnce—Crimiital  Procedure 
Codt,  n.  421,  4S3.—A  conTicted  penon  appealing 
is  not  in  tbe  same  pi-sition  before  the  Appellaite  Conrt 
as  ba  is  before  the  Conrt  trying  him  :  he  must  aatisf; 
the  Appellate  Court  that  thoe  is  saffldent  ground 
fcr  interfering  with  the  order  of  conTiction  )  and  if 
no  such  grunnd  is  shown,  it  is  the  duty  of  ths 
Appellate  Conrt  not  to  ini^ere.    Emfxiss  v.  Siii- 

wAiT  ]u£  .  .  L  ii.  B^  6  AIL,  see 

80. Powers  of  Appellate  Court 

In  oaeee  of  trial  by  Jury  -wbon  there  has 
been  misdirection  ~  Cn'mVao^  Procedure  Code 
(1883),  te.  418,  4^,  and  Sd7.— An  accnsed  in  a 
trial  by  jnry  it  entitled  to  the  verdict  of  tbe  jury 
OD  qoesUons  of  fact,  and  where  a  Tetdiet  is  vitoted 
owhig  to  ndsdireetion  by  the  Jndge,  the  Appeal 
CoDit  has  BO  option  but  to  set  aside  the  Terdiet  and 
direct  a  re-triaL  Were  the  Appe»l  Conrt  to  go  into 
the  fiwU  in  eneh  a  casei  it  would  be  snbstftuting 
the  dccidaii   of  tbe  Judges  of  that  Court  for  the 


(    8TO    ) 
CBIHnrAI.       OABBft 


APPEAI,       ] 

— eontiinitd. 
4.  PBACTICB  AND  FBOCEDUBE— ctHttimtAJ. 
verdictof  One  jury,  who  have  the  opportunity  of  seeing 
the  demesnonr  of  the  witnesses  and  weighing  the 
evidence  with  tbe  auistance  which  this  afford^ 
wherok*  tbe  Judges  of  the  Appeal  Court  oan  only 
arrire  at  a  decision  on  the  pernssl  of  the  eridanoe. 
Maki*  V,  AUortyOaural  of  Nev  SowM  Walet, 
L.  Ji.  (1894)  A.  C,  B7,  referred  to,  8.  687  of  the 
Code  of  CriminBl  Pnicedure  does  not  warrant  an 
Appeal  Court,  In  a  case  where  there  has  been 
misdirection  in  a  charge  to  a  Jury,  going  into  ths 
evidence  with  a  view  to  decide  whether  there  is 
soffldent  evidence  to  justify  a  conviction.  Under 
S.  418,  an  appeal  in  a  <*»e  tried  by  >  Jury  lies  on 
lostters  of  law  only,  and  tbe  Appeal  Court  has  no 
power  to  try  the  accused  on  matters  of  fact.  The 
word  "erroneous"  in  cl.  {d)  of  i.  423  most  not  be 
read  as  "wrong  on  the  facto,"  but  must  be  read  in 
connection  with  the  words  that  follow  as  meaning 
that  the  verdict  has  been  vitiated  and  rendered  bad 
or  defective  by  reason  of  a  misdirection  or  a  mii- 
understui^ng  of  the  law.  Wajadab  Ehat  d. 
QiTuif-BitPBUt  .    I.  !„  B.,  ai  Calo.,  fifiS 

a(X Power    of   the    Appellate 

Court  to  alter  a  flnf^ing  of  aoqnlttal  into 

one  of  OonTlction—CrinHna;  Procedure  Code 
(1882),  *.  433.— The  Appellate  Conrt  can,  nnder  tie 
provinoni  of  i.  429  of  the  Criminal  Procedure  Code, 
in  an  appeal  from  a  conviction,  alter  tbe  finding  of 
the  lower  Conrt  and  And  the  appellant  guilty  of  an 
offence  of  which  be  was  acquitted  by  that  Court. 
QuBEK-Exrniss  t.  J^BAinnjA 

[I.  L  B.,  fiS  Calo.  07S 


fiut  to  impritonment, — Said  that  the  aJtostion  by 
an  Appdisie  Court  of  a  sentence  of  a  fine  of  fiGO  or 
in  dsfanlt  two  minths'  rimple  impriMmmeot  to  a 
sentence  of  lii  months'  rigorons  imprisonmcDt  was  an 
cnhanoemait  of  the  seoteMe,  and,  as  sncb,  pMUUted 
by  1.  41IS  of  the  Code  of  Criminal  Procedure.  Quetm- 
SmprtMt  V.  Dautauf  Dada,  I.  L.  S.,  IS  Bom.,  751, 
refctred  to.    QciiN-EMrBEia  t>.  Laobmi  Kut 

[L  I..  B.,  18  All,  801 
QiriBB-SicTBiaa  v.  Dambaito  Diva 

[L  L.  B.,  18  Bom.,  TBI 


8a.- 


'    Crimiual   Pr: 


eadure  Code  (1862). t.4^  (b)  (8)—PeuiH  Cod*  (Ad 
XLV  of  I860),  e:  1^  and  379—jMriedietioU  af 
Xa^iitrate.—  lii  a  case  where  the  accnsed  were  oon- 
victed  by  a  Depnty  Magistrate  of  tbe  offence  of  riot' 
ing  under  s.  147,  and  tluft  undo-  s.  879,  of  the  Poial 
Code,  and  sentenced  to  tonr  mantha  tor  the  fltit  and 
two  months  for  the  latter  offence,  hot  on  appeal  tlw 
Diitrict  Magistrata,  oondderinff  the  ease  to  he  ooa  of 
theft  ratherthan  rioting,  abandoiMd  the  MBteaoe  nnder 
a.  U7,  bvt  npheld  the  etmTicticn  nndo  a  871^  eif  flte 
Penal  Code,  and  sentCDoedtham  to  six  matthe*  rinnaa* 
imprisonmoit : — Seld  Omt  wha£  the  IMitrict  Jfagb- 
tiBte  had  hi  effect  done  was  to  enhanoe  the  sentence 
under  a.  879  of  tbe  Penal  Cod4  which  be  had  mo 
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DiaBST  OP  CASES. 


APFEAZ.       IN       GBIHIirAI.       OA8BS 

— contitmed. 
4.  PBACTICB  AND  FBOCSDUBE— «(M<<iM«i. 
power  to  do  under  a.  42S,  cl.  (i),  mfa-B.  (3),  of  tbe  Code 
of  Criminal  Froeednra.    Buizah  Kchjoa  e.  Bah* 
EBiuwAK  Chowbb      .    I.  Ih  R,  34  Oale.,  816 


8S.  - 


-    Criminal   Pn 


e«d«r>  Cod<  CI883J,  i.  d29 — CoMvte/ioN  a«i2  tenlmct 
on  (wo  nparate  cAargei—SeietiiiDn  of  tentenee 
wftfrv  eoiti»cf(oitiMOiMo/'fAi!  cAnr^et  in  rtverttd. — 
Wb«re  ftn  ftccnMd  person  b  convicted  and  lentencsd 
on  two  separate  chu^ei,  the  Appellate  Conrt  hu  no 
power,  in  appeal,  to  muntam  the  whole  aentraice 
when  it  reverse!  the  conviction  on  one  of  the  chargei, 
a*  to  do  >o  ia  in  effect  to  enhance  the  saitence. 
QUBBN'SlCEBBBS  c.  EaiTIU 

[L  I<.  B..  23  Bom.,  760 


94.- 


-  Power  of  Appellate  Court 
to  order  a,  re-trlal— Cnmitui  Frocedurt  Code 
fVqfl893J,:4a3,el.  fi^.— A  conviction  and  Mntenca 
nndn  B.  211  of  the  Penal  Code  by  a  Uagiitrate  having 
jariadiction  to  try  the  cue  was  on  appeal  set  aside, 
and  a  new  trial  nnder  the  same  seotion  was  direoted 
hy  the  Sesdona  Jnd^  It  was  contended  that  the 
power  to  order  a  new  trial  nnder  i.  4S8>  cl.  (A),  of 
the  Criminal  Procedue  Code  could  only  be  eierciied 
when  the  conviction  aad  sentence  were  set  aside  for 
want  of  jnriadiction  in  the  trying  Magistrate.  S«ld 
that  there  is  noUiing  in  a.  433,  cl.  W,  of  the  Code 
to  limit  the  power  of  an  Appellate  Court  to  ordar  a 
te^trial.  Quteit-Smpreit  v,  MaulaSukih,  I.  L.  B., 
15  All.,  905,  and  QMM-S«pnur  v.  Jabatmlla,  I. 
Z.  B.,  23  Cale.,  975,  followed.  QuemfEmpmn  r. 
Suiia,  I.  L.  B.,  8  AIL,  14,  disapproved  of.    SAns 

COAITDKA  Dab  BOBB  v.  QCIBX-EllFBIgB 

L  L.  B„  97  Colo.,  179 

[4  c  w.  iT^  laa 

96. AppellAta     Caott,      Dotr 

of— iV«Mnisp(io».— P«r  Whiti,  J. — The  •annd  mle 
to  apply  in  trying  a  criminal  appeal  where  qnestions 
of  fact  are  in  iaane  Is  to  ctmudar  whether  the  con- 
viction is  right,  and  in  this  respect  a  criminal  appeal 
difFora  from  a  dvil  one.  In  the  latter  case  the  Court 
most  be  convinced  before  reversing  a  flndins  of  tact 
by  a  lower  Court  that  the  finding  is  wrong,  Fbotab 
Cbuvdib  Mvehbibi  V  BUTBBBa. 

|iiai..iL,aB 

09,  ~~ IMu  of  Appel- 
late Court  trying  criminal  appeal. — If  the  Judge 
of  the  Appellate  Court  has  any  doubt  thai  the  ooa- 
vtction  is  a  right  oneb  whatever  the  original  Conit 
ba«  done,  the  Judge  of  the  Appellate  Conri^  abouli] 
discharge  the  aocnscd.  In  this  respect  the  dnty  of 
an  Appellate  Court  in  criminal  cases  is  not  mmilar  to 
that  of  an  Appellate  Conrt  in  civil  oae*.  In  the 
Ikttet  case  the  Conit  most  be  satisfied  before  setting 
•sidG  an  oidtr  of  the  lower  Court  that  Uie  order  is 
wrong,  Frotab  CAiAdar  MiOietyeo  v.  Smpret;  11 
C.  L.  S.,  2S,  followed.  Miuv  Ebar  «.  Sasai 
Bwui        .                .    L  L  B,  28  Oalo.,  847 


CBXMQTAI.       CASBfl 


not 


AFPEAI. 

4.  PBACTICE  AKD  PBOCBDUBB— eoaiiMMd, 

07. Evidence 

giti»»  in  loaer  Conrl— Opinion  oj  J^gt  at  tt 


dibilily  of  mttetei. — The  High  Court  declined  on 
appeal  to  recdve  evidence  wUcb  was  available  on  tbs 
tnal  below  when  the  prisoner  delibaratcly  elected  not 
to  give  evidenoe  in  reply  to  the  case  made  agunst 
bim.  Per  Mabebt,  J'.—tt  is  not  the  duty  of  the 
High  Court  in  appeal  to  try  a  pvisoner  dt  noioo  upon 
the  recorded  depositions.  The  Conrt  is  bound,  in 
forming  its  conclusions  u  to  tba  credibility  of  the 


_    _    _  t.  Uadhub  Chuitdbb  Gibi 

[91 W.  B.,  Cr..  18 

ea  - — ~  JnrladlotioB  of  Hlgb.  Court 

to  dispose  of  ouea  after  boldlng  jury  have 
been  mlBdlrected— Crifnioof  ProeedKre  Code 
(Aet  V  ^  1898),  m.  298,  299,  42S—St-trial.— 
Qudn— Whether  in  setting  aside  a  ooDvictimi  on  tjie 

Cnnd  of  misdirection  to  the  jnry,  the  High  Court 
any  power  to  re-try  the  case  having  regard  to 
s.  423,  Criminal  Frocedure  Code.  BASStr  Sasixa  v. 
Eiasaag  .    4  C.  W.  N..  676 

OQl  . — . .  Appsola  from    oonwlatloii 

on  trials  by  jury. — Appeals  from  convictions  on 
trials  by  jury,  whse  iUe^  evidence  has  beeu  ad- 
mitted, shonld  be  dealt  with  on  the  same  principles 
««  appeals  in  which  there  has  bceo  a  miidinotion  by 
tlie  Judge,  or  an  omisnon  on  his  part  to  give  the 
jnry  proper  (UreetiaDs.  Bbq.  v.  Baiuhwami  Hiti>- 
UAB 6  Bom.,  Cr.,  47 

lOOi  ; Improper    admloaloa    of 

■VldsilM — Dieekarge  ^f  pritoner  on  appeal — 
Concietion  eet  atide. — Where  the  High  Court  an 
appeal  fennd  the  evidence  against  a  prisoner  in- 
sufficient to  support  Uie  oonviction,  and  would,  if  the 
case  had  been  before  them  on  the  facts,  have  reversed 
the  conviction  if  the  case  had  been  tried  without  a 
jury,  they  ordered  the  verdict  to  be  set  aside,  and  the 
prisoner  to  be  distdiarged,  though  where  a  verdict  is 
set  adde  on  appeal  they  can  order  a  new  trial, 
QcBBS  V.  Hahiha  CHAjn>BA  Dab 

[6  B.  li.  R.,  Ap,  108:  IS  W,  B,  Cr.,  87 

lOL Svidenoa — Proeedurt  on  ap- 
peal.— Evidenoe  taken  before  the  Magistrate  bnt 
not  used  at  the  Izial,  cannot  be  refored  to  cm  appeal. 
QcKMw  e.  Wazua 

[8  B,  Ik  R,  Ap..  68 :  17  W.  B.,  Or„  6 

109. Bight  of  oomplninant  to 

be  liaaTd  na  reopoudant  on  appeal — In  crimi- 
nal cases  a  complainant  cannot  oUim  as  of  right  to 
be  beafd  as  a  respondent  in  appeal.  The  maUo-  is 
in  each  case  in  the  discretion  of  the  CourL  AsffSY' 
Mont  ....    7  Had..  Ap.,  43 

108, DiHtarenoa  of  opinion'  be- 
tween Jodgee  of  Divlaioa  Beneh—Letiare 
Patent,  cl.  SB—Crimimal  Procedure  Code  (Aet 
XXV  of  1961),  *.  4*).— Whan  a  erinOnal  appeal  is 
heard  by  two  Jndges,  sitting  as  a  Divinon  Conit,  and 
they  differ  in  opinion,  the  oiunion  of  the  senior  Jndg« 
nrast  pnviil  under  i.  S8  of  the  Letter*  Fateat  of  tba 
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mGKST  OF  CASKS. 


(     S74    ) 


APPBAI.       IN       CBDONAI.        CASES 

— eoittlimtd. 
«.  PBACTICB  AND  PBOCBDUBE— aMiA'(Hi<<;. 
Bigh  Conrt  of  1866,  aotwHhituidiiif  >.  4^  of  the 
Crimimtl  Procedure  Code.    Qdbbm  b.  Kuik  Tha- 
KOOK  .  9ai..B,T.B„S6:10W.B.,Or..4B 

104. AlteratJoii  of  charge  and 

eoDTiotion  of  gmTer  offenea. — It  is  not  com- 
petent to  Ml  Appellate  Court  to  find  k  prisoner  on 
ap^etl  gailty  of  a  gnrer  offence  than  that  with 
wlucb  he  WW  charged  at  hia  trial,  nnleai  an  opportn- 
ulty  i*  afforded  to  tho  aceaud  of  defending  himielf 
agunat  the  cbai^e  ■>  altered.  Ik  tsb  iuttbb  dt 
Dwuu  Hakjebi   .  .    e  C.  li.  B.,  487 

lOB.  — BtayofprooMdlsgs— Fowox 

of  Hlsll  Oourt — Slaji  nf  criminal  proceediugi — 
PtijiH-g — Fargary. — WW  a  CnU  Coai^  direct*  that 
criminal  pnMwedinga  be  taken  agtunat  a  part;  to  % 
tnit  betoK  it  for  perjury  or  falsely,  the  High  Conrt 
baa  no  power,  oa  an  appeal  being  pmcrred  against  the 
datniioQ  of  that  Courts  to  4>re«t  tbat  mch  proceeding! 
be  atayed  until  the  appeal  ihall  bare  been  hard  and 
detenidned.  In  ibb  iuttxk  or  tbs  FBnnoK  at 
EuRKAAUi  Hazu     .    B.  Ih  B,  Sop.  Vol,  4Se 

lUv  Puesio  HuAxn  e.  8ooiUTKaA  Duu 

[6  W.  B.,  Kia.,  84 


loe. - 


'  Defttli       of      AppeUont- 


Abatemmt  e£  h-ppeal—Sigi  Co»H,  Foaer  of 
recMtoM  of. — The  Code  of  Criminal  Procednre  givei 
no  right  to  the  heir,  devisee,  executor,  or  any  othcc 
npreaattatiTe  of  a  deceaaed  convict,  to  lodge  an 
appeal,  or  continue  and  proHcate  an  appeal  a^eady 
lodged.  (KaicBAiiii,  J.,  diisenting.)— The  appeal 
lodged  by  a  convict  abate*  on  hii  death.  The  High 
Conrt^.neTertbeleae,  may  call  for  and  eiamine  the 
record  of  tbe  caae  iritb  a  view  to  revinott  and  reetifl- 
oatioD,  and  may  make  aneb  order  thereon  a*  it  may 
oHuider  jut.    Bmf&us  g.  Dohgui  Ain>ui 

[I.  li.  R.,  8  Bma,  094 


107. 


-  CrimiMoI  P™- 


'  Coda  flSaaj,  :  431— Appeal  iy  aeennd 
MB***'  eontielion — Power  of  reoiMon  bg  Bigh 
Coti. — Two  penone  Jf  and  If  van  convicted  of  cri- 
minal breach  of  tmet,  and  each  wai  lentecced  to  one 
jear'i  rigoroni  impriaonmeiit  and  floe  of  111,000.  Both 
priaonera  filed  an  appeal  to  the  High  Conrt.  S  died 
pendiiig  hi*  appwl.  On  Jfi  appeal  the  High  Conit 
jaaaitd  an  older  acquitting  him  and  revcning  hie  cen- 
riotian  and  aentance.  Therenpon  one  of  tbe  relatiTe* 
of  tbe  deceaaed  N  applied  to  tbe  Higb  Court  to 
Mt  adds  tbe  canvictiuD  and  sentence  paiaed  in  bla  Caae 
aaAorder  tbe  fins  to  be  refunded.  Seld  that  on  V» 
da«th  hia  appeal  abated  under  a.  4S].  of  the  Code 
of  Cidmbal  PtDcedaM  (Act  X  of  1SB2).  Aa  the  caae 
toiaad  on  tbe  appradaUon  of  evidence,  the  Higb 
Cgart  declined  to  interfere  in  tbe  ezereiea  of  ita  revl. 
■kmal  jnriedietion,  referring  the  le^  rqneasntative* 
of  tbe  deceaaed  to  Qia  Qoraniar  in  Conncil  tor  redma. 
la  u  JI4BUHAB    .        .    I.  Ii.  B„  19  Bom..  714 

lOft B«Jeotloil  of  appeal— Crieii- 

•al  Procid^irt  Code,  187%  t.  ZfS—Act  XI  tf  ISfi, 
t.  SB. — When  tbe  Appellate  Conrt  rejeeti  an  appeal 
vader  Act  X  of  ISTS,  a.  27B,  U  ii  prohibited  by  Act 


APPEAl.       IN       OBIHtETAI.       CASSB 

— concluded. 

1.  PBACnCB  AND  T^OCVDXmR—cemludtd. 

ZI  of  lS74i   a.   26,   from   enhancing   the-  wntecce' 

Axooir  SiBOAS  «.  PuTJDU     .    84  W,  H.,  Gr.,  S9 

109,  Bight  to  withdraw  appeal- 

— A  petition  of  appeal  preaented  for  admiiaion  may 
be  withdrawn.     In  the  kattsx  or  CHniiDrB  Natb 

DsB B  O.  Zi.  B.,  S79 

lla —   Qawre— WbeOur 

a  petition  of  appeal  againat  a  conviction  can  be 
withdrawn,  after  tbe  Appellate  Court  ba*  pemaed  tbe 
evidence.    In  teb  xatxbb  ov  Bwabea  Kanjhib 

[6  C.  H  B.,  437 

AFPSAI*  TO  FBI7T  OOUKCXZi.        Col. 

1.   ClBBB  IX  WHIOE  ATFBAX  UBS  OB  SOT     .  8^4 

(a)  AniAXABEB  OKons  .  874 

(£)  ScBaiANTiu  QcsgnoBa  or  Law  .  SSI 
(o)  CoKcVBBBiT  JnvaitBim  ox  Facts  SB4 
(d)  VAJXincai  ov  Axrxtj,  .  .  &M 
%  PRAimOB  Ain>  Paookditbb  ,  .  .  869 
(a)  Lbatb  to  ApfbA£  .  .  .  SB9 
(i)  Tna  lOK  ASBBAUBO    ,  .  .  8W 

(c)  MiioUiLAVBOirs  Cabbb  .  .  8M 
8.  Stat  ay  Kuocnon  FBBvna  Atfbaz  .  39S 
4.  Bnaoi  ov  Pbity  Covnoa  Dbobu  oa 


6.  Caaasiii  Cabbb 

Stt  LiiozAxioii  Act,  I 


.  401 
.  403 


PL  U  B,  IB  All,  U 
St»  LnaxATioii  Aoi,  1877,  s.  12. 

[L  I..  B,  10  ICad.,  878 
I.  Ii.  B,  IS  Had.,  169 


Stt  Casbb  mniiB  Puty  Cousoi^  Pkao- 


-  Order  granting  or  raflutng— 


1.  CA3EB  IN  WHICH  APPEAL  LIES  OR  NOT. 

(a)  AXFBAUXLB  Oasns. 

1. — -  Order  of  High  Court  dimnlsa- 

ing  TtxtnEO—Bntf.  Seg.  T  of  1831,  t.  26, 
el.  2. — An  order  of  tbe  High  Court  at  Caleatta,  onder 
a.  28,  cl.  2,  of  Bengal  BegnJation  T  of  1881,  dw- 
inl—ing  a  Muoeif  tor  corruption  in  the  eierciae  of  Ua 
ftinctioDi  at  Judge,  ie  final,  and  (here  ia  no  juriwUo- 
tioo  in  tbe  Judicial  Committee  to  admit  a  apedal 
appeal  Qitrefrom.  Iv  TBb  XAirm)  or  Sana  Moam 
OauTTuos    .        .        .IS  ICoore'a  I,  A.,  843 
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AFPS&I.       TO        FEIVT       COUITCII.      APPBAI.       TO       PRIVT       OOUITCIL 


& ItooiBion  u  to  admlsBlMlltr 

of  sp»alftl  appeftl— ^ef  III  ttf  1943.~Bj  Act  III 
of  1843.  the  decbion  of  *  lingle  Jndga  of  the  Bndder 
Conrt  of  Bomb>;  si  to  the  kdnjinibUitf  of  a  ipeeul 
•ppekl  wn  Sail  w  fv  u  the  Slider  Coiut  wm 
concerned ;  but  the  Aet  did  not  extend  to  take  sway 
the  right  of  appail  to  the  Privy  ConnciL  Modbb 
Kaikeoosbow  HasHCsjHi  v.  Cootibuau 

[4  W.  B,  F.  C.  M ;  6  ICoore's  L  A,  448 

S.  AwAid  under  Aot  XT  in  of 

iBtB—Adniniilralitm  iff  pricaft  titalt  of  Navab 


(XVIIlof  1848)— empowered  the  QoTemor  in  Conncil 
of  Bombs;  to  sdn^iiter  the  prirate  estate  of  the  Iste 
Nswsb  q{  Snrat,  and  it  wai  b;  i.  2  enacted  "  that  no 
Act  of  the  Htid  Qovemor  of  Bombay  ia  Coondl  la 
reepect  of  the  adnuaiitratbn  to,  and  diitribnUoo  of. 
mch  propcriy,  from  the  date  of  the  death  of  the 
said  Nawab,  ihoald  be  liable  to  be  qnettioned  in  any 
Conit  of  law  or  eqait;."  Ko  proTiuon  was  made  tar 
an  appeal  from  the  Qoremor'B  deciiioQ.  In  pntm- 
aoee  ot  the  power  conferred  by  thta  Act,  the  Qorsm- 
ment  agent  at  Snrat,  to  whom  the  matter  wu  referred, 
made  an  sward  diitributing  the  estste  in  oot^ 
abares  smong  the  hdn  of  the  decMied.  which  swsrd 
wss  ctmflnned  by  the  Goranor  In  Conneil.  On  an 
appticatica  by  a  clamant  diaiatidled  with  the  award 
to  the  J  ndidal  CoDunttteet  tor  leave  to  appeal  from  the 
QoTsniOT  in  Conndl'i  cmflrmation  of  the  awanL — 
Slid  that  tlie  award  was  not  mch  a  jndit^  act  ai  to 
coma  within  the  operation  of  i.  S  of  the  Statute  S  k 
4.  WU).  IV,  e.  U,  or  the  7  A  8  Viet,  c  69,  and 
could  Dot  be  entertained  by  the  Jndicial  Committee 
withont  a  ■pedal  reference  to  them  by  the  Crown 
nnder  e.  4  of  the  Statnte  8  &  4  WUl.  IV,  e.  U.  Iv 
SI  Nawib  o>  SnxiT  6  Uoore'B  I.  A^  409 

4. Order    under    Aot    XZi    of 

18ro> — An  Appeal  from  an  order  under  Act  XL 
of  1858,  sppointing  s  penon  to  be  gnardisn  of  a 
minor  and  msnsger  of  nil  property,  besn  no  valna 
and  «BDnot  be  carried  tn  Her  Majesty  in  Ctmndl. 
Ptixii  D^n  c.  HuBBTTKB  EoiB  .  14  W.  B^  S90 

6. Order  rejeotfng  appUoation 

fi>r  r«Tlew. — An  appeal  lie*  to  the  Privy  Conncii, 
under  i.  89  of  the  Chartei  of  the  High  Court,  (nun 
an  order  rejecting  an  application  for  a  review  of 
jndgmsnt.  The  petition  of  appeal  rnnvt  be  presented 
wttUn  dx  montbi  from  the  (ht«  of  the  t^  order. 
If  AXUB  Axi  Smui  c.  Ojoodhiuum  Ex&I 

[1 W.  B.,  Xic,  18 
.  AMSiiooniu  Bmvx  v.  InvBjiR  Kooxwut 
[B  W.  B^  Ml*,  17 

6.  . Order  flouflnnlng  aAla  in 

exeoutlDn — Ordtr  tiuidt  tm  apptal — LtUtri 
Pattnt,  el.  39—24  ^  as  Vict.,  a.  104,  t.  JS.— Cert^ 
property  having  been  sold  in  siecntion  of  a  decree, 


and  the  sale  set  aside,  and  an  application  by  ths 
anction-pnrchaieir  for  the  caneelment  of  the  order 
setting  aiide  the  sale  wa*  refnied.  Therenpon  the 
pnrehaserappliedby  petition  to  the  High  Coort,  pray- 
ing that  the  order  made  on  review  might  be  reveraed. 
In  his  petition  he  snbmitted  that  "  the  nie  onght  to 
have  been  couflrmed"  when  the  application  of  the 
jndgneat'debtor  to  have  it  let  aade  was  flnt 
rejected,  bnt  the  peititiaa  did  not  contain  a  formal 
prayw  for  conUrmttliw  of  the  MJe.  A  ml(s  bowerer, 
WM  granted,  calling  ob  the  Jndgment-debtor  to  dww 
(■use  why  the  order  reversing  the  sale  thonld  not 
be  wt  aside  and  the  sale  confirmed,  which  mle,  after 
argnment,  was  made  absolute.  The  jndgmeDt^ebtor 
having  obtained  leave  to  appeal  to  the  Privy  Conndl 
from  the  order  making  the  role  absolute,  the  pnr* 
chaser  objected  that  each  order  was  not  appealable 
under  cl.  S9  of  the  Letters  Patent,  1886,  on  the 
ground  that  it  was  aot  bd  order  "  made  JD  appeal." 
S*ld  that,  as  the  purchaser  bad  obtained  a  rule 
calling  on  the  judgment-debtor  to  show  cause  why 
the  ssie  ihonld  not  be  confirmed,  and  liad  allow^ 
that  role  to  be  made  absnlnt^  he  could  not  contend 
that  tlie  order  making  the  rule  absolnte  was  not 
an  order  Ibade  on  appeal.  Stnble—Orden  made 
by  the  High  Court  under  •.  16  of  24  t  26  Viet., 
c.  104,  are  subject  to  appeal  to  the  Trivy  Council. 
HUBpBo  NAUiiit  SiSV  e.  Obisbaxi  Bntan 

[1SB.L.&,108 

Qbidkabi  Sisaa  e.  Hitxdbo  Niruv  Bahd 

[SI  W.  B.,  968 

<l^ Order    rojeotlug    review— 

Or<Uf  mods  <m  apptal—LeUtn  Patfnt,  clt.  39  oivi 
4S, — An  order  rejecting  a  review  of  judgmeot  is  not 
an  "order  made  on  appeal"  within  the  meaning  of 
cl.  89  of  the  Letters  Patent  of  the  High  Court. 
In  cases  of  appeal  made  nnder  d.  48  of  tlie 
Letters  Patent,  the  Conrt  onght  not,  in  trmnsmlttinir 
the  pmoeedings  connected  therewith,  ^so  to  seMd 
such  proceedings  as  applications  for  review  of  tb« 
IndgDMnt  of  the  High  Conrt  and  the  orden  of  the 
Covt  tbarenpon.  KHim'  Bosisnt  b.  BoniKur 
Jsou  .lB.Ii.B^F.  B^lilOW.B^r.B.,  1  - 
of 


twaeii  Jndgea  of  Divlalon  Benc^  of  High 
Otmrt—Ltttert  PaUnt,  ISSB,  u.  IS  awf  89.— Aa 
appeal  lies  directiy  to  the  Privy  Conneil  from  tlM 
decrse  of  a  Division  Bench  of  the  High  Court  on  sn 
appnl  from  the  mofussU,  althongh  tlM  Jntos 
differed,  and  npnn  the  points  of  differencs  a  fnrtMr 
appeal  to  the  High  Conrt  i«  giveo  under  oL  16  of 
the  Lett«s  Patent.  Ix  thi  HAirsk  or  tbb  rwn- 
non  ot  xEi  C017BT  or  Wasdb  ov  bbealv  oi  «■■ 

BUA   Ot  DABBUfOA 

[7  B.  Xi.  B.,  780  ;ie  W.  B,  181 

a Iiettsre  Fatent,  cl.  88— .^ 

pnUftott  dteiticn  qf  High  Comrt,  Appallait  Eii*. 
a.  89  of  the  Letters  Patent    of  1866   docs  not 
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DIGEST  OP  CASgg. 


AFPBAI.       TO       FEOVY       OOUITOII, 

1.  CASKS  IN  WHICH  APPEAL  LISS  OB  NOT 

MOinTiaitl;  tnj  power  which  it  f^Tca  to  mdmit  an 
ftppeu  to  the  FriTy  Council  from  m  deeition  o{  the 
Bi«h  Court  on  Iti  AppelUte  Side  u  not  one  of 
the  power*  which  the  High  Cotui  li,  by  the  fint  put 
ot>.9of  M&36  Viet.,  c.  104,  comnuded  to  eier- 
ciae.  In  IBB  lUTTiK  o>  Tax  tititiok  o>  Fisa 
BoHUK  I,  li.  IL.  1  Onlo.,  481 

10, laterlooatoiT    jodgment— 

LttUrt  Pat—*,  el.  lO—iituttio*  of  praalica— 
Order  for  ntptetiou  iff  doeimnUt. — No  kppnl  lice, 
under  ».  40  ot  the  vnendsd  Lettcn  Ptteat  of  the 
High  Court,  to  tlia  Privy  Council  from  an  inter- 
loeotory  judgment  or  order  of  m  Jndge  of  the  High 
Courts  until  inch  judgment  or  order  hai  been  mbjected 
to  an  appeal  l«  the  High  Cotut  under  el.  IC  of 
the  Lettuf  Patent,  except  in  thoie  caui  hi  which, 
by  iiaMii  of  the  nnmber  of  the  Jndgei  who  have 
nade  mdi  todier,  an  appeal  under  d.  IG  i*  riven 
Erectly  to  the  Privy  CouncU.  Smble—Tbe  High 
Conrt  wiD  not,  in  the  eierciie  of  ita  diacretion,  allow 
an  appeal  to  the  Privy  Council  npon  a  mere  qoMUon 
of  praedctv  *a(ii  aa  an  ordffi  for  the  inipection  of 
SoiraAi  V.  Aeusbbai  Babibhai 

[SBonLfSeS 

VL  - 


'   Intarloontory  Aoam»~Civil 

l'roetd%rt  Cod,  (Aet  XIV  of  1883),  ,.  59e~Final 
daertt — Prortice.— Whore  the  Hign  Conrt  revenee 
the  decree  of  the  Court  below,  and  remandi  the  caae 
for  re-trial  on  the  merita,  and  for  a  new  decree  to  be 
MMed  by  the  Conrt  bekw,  no  appeal  lies  aa  a 
of  rlsbt.  nndar  a.  fi8S  of  the  Code  of  CivU  Pn 
(XIT  of  1882),  to  the  Privy  Conniil,  albeit  thi 


f  the  High  CoBTt  ii  not 
hnt  aa  Interiocntra?  deerae.  In  mch  a  caw  a  cer- 
tificate ahonld  Bret  be  obtained  under  cl.  (d)  of  the 
•eetkm  that  tin  caae  ii  a  At  one  tor  appeal  to  Her 
Hajeity  in  Cooneil.  Ibhtaboas  Suvbsax  v. 
CArsAauu  AmBBAHB  .    I,  !>.  B^  8  Bom.,  B48 


19,  Interlooatory 

ProMdwf*  Code.  1877,  i.  595,  d.  (aJ—Final  ordtr, 
— An  order  of  the  High  Cout,  directing  execution 
to  proceed,  i*  not  a  "final"  decree,  jndgmoit,  or 
rader  irithin  the  "■*f"*"g  of  cl.  (a),  •.  COS  of  ttw 
Code  of  Civil  Ptocadnre,  Act  X  of  1877,  and  then- 
Core  no  appeal  liei  from  it  to  the  Privy  ConndL 
Joausn  Bahai  «.  Mckaoso  Kooxb 

[1  O.  L.  B^  864 

18,- 


CiM  iVoeerf«r» 

Coda,  1877,  u.  SM,  ff90.-Tha  Diitrict  Jndge  of 
Gharipnr  recalled  to  hi*  own  flle  the  proeeedlngi  in 
ibt  eiecntioQ  of  a  decree  which  were  pending  in  the 
Coort  of  the  Snbordinate  Jndge  of  Shahabad,  and 
fallowed  an  application  for  the  eiscntion  of  the  daerea 
which  bad  been  preferred  to  that  Judge.  The  High 
Court,  tn  appeal  from  an  order  of  the  Diatrict  Jndge, 
annnlled  hv  order  aa  vcM  fur  want  of  jnriidictiMl, 
BDd  remified  the  caae  in  order  that  the  application 
■ugU  b«  tiapoaed  of  m  ita  merili,  Erecting  that  tbe 


vsiivT     council* 


AFPEAI. 

1.  CASES  IN  WHICB  APPEAL  LIES  OB  NUT 

— conti%%«d. 
record  of  the  cate  ifaonld  be  returned  to  the  Bnbordi- 
nate  Jndge  of  Shaliabad.  On  an  applieatian  for 
leave  to  appeal  to  Her  Hajeit;  in  ConncU  from  tb* 
order  of  the  High  Court, — Stld  that  inch  order  waa 
in  the  uatnre  of  an  iuterlocntory  order,  and  waa  not 
one  from  which  the  High  Court  eonld  or  ooght  to 
nanl  leave  to  appeal  to  Her  Hajeaty  in   CoonelL 

FAJ.AX  DEAU  BAI  t.  BASEA  PkABAD  SUTOH 

[L  Ii.  B.,  S  AH.  65 

14, ^-  Final  deoree  or  order — Citil 

Pr^eodDM  Code  fA.et  X  of  1877J,  u.  S9ff,  600.— 
An  order  in  a  paLrtoenlup  suit  for  acconnt  refndng 
to  alluw  the  plaintilb  t«  have  tbeir  acci.nDta  taken 
In  a  partictilar  mannar  inserted  by  themaelvea. 
unleaa  they  wonld  coneent  to  give  certain  credits  in 
their  accunnta  to  tlie  defendants,  is  net  a  final  decree 
within  tbe  moaning  of  cl.  (A)  of  a  596  of  the  Civil 
Procedure  Code,  althongb  tlu  effect  of  anch  order 
may  be  to  make  it  impowble  for  Uie  plaintilb  to 
prucaed  further  in  the  case,  and  couseqnently  an 
appeal  from  anch  an  order  of  the  High  Cinut  to  the 
Queen  in  Council  <kes  not  lie.  Abu<  Ska  c.  Cabiibao 
BABASAHkB  I.  Ii.  B.,  6  Bom,,  980 

18.  — — ■ — ■ Civil  Froofdmr^ 

.Code,  1877,  t.  596  (a)—»n*al  decrw."— Certain 
person*  interested  in  an  award  applied  nndar  a.  GMt 
of  the  Civil  Procednre  Cods  to  have  it  flled  in  Co^t. 
The  Court  made  an  order  under*.  686  "that  the  dafan 


High  Conit  held  that  the  appeal  wonld  W)t  lb,  and 
anggested  to  the  pUintilTs  to  appi;  to  the  lower 
Court  to  ipve  indgment  according  to  the  award,  and 
a  decree  to  follow  it.  Thereupon  the  plalntiffa  made 
an  application  bi  the  lower  Court  of  the  nature  sog- 

Cxl,  but  styled  it  one  for  review  of  judgment, 
lower  Court  granted  the  so-called  review  of  judg- 
ment. The  dsfendanta  appealed  from  the  order  of 
the  lower  Court  contemung  that  the  "review  of 
judgment"  had  beai  improperiy  granted.  On  tbe 
23rd  Jnne  1S80  (he  High  Court  held  that  the  i»der 
of  the  lower  Court  waa  not  appralablPi  not  bdng  one 
paaaod  on  review  of  judgment,  but  on  an  application 
to  give  judgmoit  and  decree  in  accordance  with  an 
award  which  had  been  filed  in  Court.  The  defen- 
dant* applied  for  leave  to  appeal  to  Her  Hajeaty  in 
Council  from  the  order  of  the  High  Court  of  the  aSrd 
June  1880.  Said  that  inch  order  waa  not  a  "final 
decree  "  within  the  meaning  of  s.  695  (a)  of  the  Civil 
Prooednre  Code,  and  therefore  it  was  not  appealable 
to  Her  Hajeaty  in  CounoiL  Rakadhik  Xahtow 
e.  Casuk  .    L  L.  IL.  4  AIL,  S88 

ML CiM  Procedure 

Cade,  *.  695—Apptieatiowfor  laave  to  appeal  to 
Fries  Comuoii — Order  diemiteiuff  ntti  ok  preCimi- 
narg  ttive. — The  plaintiff  in  a  nit  to  recover  certain 
property  set  np  an  adoption.  Tbe  Court  of  flrsl 
instance  held  that  the  adoption  was  not  proved,  and 
dismissed  the  suit  without  tfying  the  issues  framed 
with  reference  to  other  allegations  In  the  pleadings. 
On  appeal  by  tbe  phwtiil,  tbe  High  Court  pasMd 
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DIQEST  07  CASKS. 


AFPSAL       TO       PBIVT       CODWOIl, 

1.  CASES  IN  WHICH  APPEAL  LIBS  OB  NOT 

k  decrse  letting  wide  the  decree  of  the  Coort  of 
flnt  initsncfl,  decUrlng  the  »ll«ged  adoption  to  be 
eatabliahed,  and  remnndiag  tliB  nit  tor  tlie  trial 
of  the  remaining  inuet.  The  defendant!  laoght  to 
appeal  to  Her  Majesty  in  Council  agaiiut  the  decree 
<^  the  High  CooH.  The  defcadulti'  ap^dicatioa 
wai  Tefnied  on  the  graond  tliat  that  decree  *■■  not 
a  final  decree,  and  no  appeal  lay.  Tibchasitaha  «. 
GopAiiUAic  .    L  L.  B.,  IS  Mad.,  848 

17.  Civil  ProtwiBM 

Cedr,  1883,  l.  695 — Order  directing  aeeountt  to  bt 
taken — Deeree  nof  flital-~Applicalion  for  leave  to 
app»al.—-Wh.en  a  decree  has  been  made  directing 
acconnta  to  bs  taken,  Imt  there  i»  nothing  ■□  special  in 
the  caae  u  to  brioK  it  aador  c!.  (r)  of  b.  ^5  of 
the  CSvil  Procednre  Code  (Act  XIV  of  18S2),  leareto 
appeal  to  the  Prirj  Conncil  will  not  be  given. 
~  r  HVBIBBHOX  c.  TcBNia 

[L  Xi.  B.,  14  Bom.,  488 


<    380    ) 

PBivif     comron. 


la  - 


■ogati: 


right  of  Croon  to  aJtnil  appeal  wAbm  leatie  to 
appeal  refuted  hg  Bigi  Cetrt — Final  decree— 
Meaitii^  of  "final"  >■  e.  59S  of  Civil  Procedure 
Code  (XIV  of  lSS2)—Ciinl  Procednre  Code, 
t.  601 — Preeednre. — WTwra  a  decree  directing  the 
tftking  of  accounts  which  the  defendant  contaidB 
onght  not  to  be  taken  at  all  decidee,  in  efFecti  that,  if 
the  result  shonld  be  fonnd  to  be  against  the  defendant, 
he  ia  liable  to  pay  the  amount,  the  decree  is  final 
within  the  meaning  of  i.  695  of  the  Civil  Procednre 
Code  (XrV  of  ISSaj  for  the  purpose  of  appeal.  On 
the  ground  that  a  decree  fOr  an  accoant  was  not  final 
witlun  that  section,  the  High  Conrt  refnsed.  under 
1.  601,  to  grant  the  defoidant  a  certificate.  On  bia 
application  for  special  leave  to  appeal  to  Her  Hajeaty 
in  Council,  not  by  way  of  an  appeal  from  the  local 
Conrf  B  refnaali  bat  asking  for  the  eierdaa  of  the 
prerogative  right  to  admit  an  appeal: — Held  that, 
as  leave  oonld  be  granted  on  any  other  groand,  should 
■ny  appear,  beaides  the  groand  that  the  Court  had 
refused  the  certificate  without  good  cause,  while 
have  could  also  be  grauted  on  the  latter  ground. 
If  eatabliahed,  to  mue  thia  applioation  was,  pre- 
haps,  more  convenient  than  to  appeal  £rom  the 
order  of  refoaaL  Meld,  also,  that  tlM  real  qnesUoD 
in  thb  sait  having  been  the  liability  of  the  defendant 
to  account  to  the  plaintdlf  npon  aevenl  claimB,  the 
decree  had  decided  this  agunit  Uie  defendant  in  avch 
a  way  that,  although  the  aeeonnt  had  not  been  taken, 
the  decree  was  final  within  a.  48S.  BASOfBHOT 
BiKBBHOY  ti.  TmtHSB  L  Ii.  3EI.,  15  Bom.,  1G6 
[Iv  B.,  18  L  A.,  e 
-  Order    refming 


a  enit — Civil  Procednre  Code 


n.  S9  ««**>.-  ,     , 

Conncil  against  an  order  refuung  the  appointment  of 
a  receiver  in  a  auit.  Snch  order  doea  not  finally 
deindeany  maCterwhlch  is  directly  in  issne  in  the  rauae 
in  reapeet  to  the  right  of  the  parties,  and  ia  not  "final " 
wilhiu  the  meai^  of  cli.  (a)  and  (i)  of  a.  G86  of 


APFHAIi 

1.  CASES  IN  WHICH  APPEAL  LIES  OB  NOT 

— eonliwited. 
the  Civil  Procednre  Code  and  a.  89  of  the  Lettora 
Patent ;  nor  is  the  nutter  a  spedal  case  falling  within 
the  t«nns  of  cl.  (c)  of  a.  G9  of  the  Cede  or  a.  4.0  of  the 
Lettora  Patent.  Justicet  of  the  Peace  for  Calontt* 
T.  Oriental  Oat  Con^any,  8  B.  L.  B.,4aS,  Intf 
Alt  Rhan  V.  Aegar  Seta,  I.  L.  S.,  17  Cole.,  4B6, 
KitXen  Peread  Pandeg  v.  Tilnchdhari  Lall,  I.  L. 
E.,  18  Cole,  183,  and  SahimbAog  Babibbho)  v. 
Turner,  I.  L.  S.,  IS  Som.,  IBB  ■  L.  R.,  18  I.  A.,  6. 
referred  to.  CttdiDi  Dott  Jhi  r.  PnDMANTTND 
ensQK  BiHUntB    .        .    1  Xl  B.,  SB  C«la,  828 

aO, Order  of  remand 

on  ietue  finally  deciding  vhole  eaee — Sefmal  of 
eeriijieale  qf  leave  to  appeal  to  Ser  M^eitg  in 
Conncil— CtvU  Procedure  Code  (1883),  u.  MS.  5Sfl, 
595,  600,  and  601, — An  order  comprising  the  decision 
of  the  Appellato  High  Conrt  upon  a  cardinal  issue  in 
a  anit,  that  inue  being  one  that  goes  to  the  foundation 
of  the  suit,  and  that  can  never,  while  this  decision 
stands,  be  disputed  agua,  is  a  final  decree  for  the 
purpoaee  of  appeal  to  the  Queen  in  Conncil,  notwith- 
atanding  that  there  may  be  lubordinato  inqnirtee  yet 
to  be  made  in  disposing  of  the  suit.  Eahimihotf 
Saiibbhoy  v.  Turner,  I.  L.  S.,  15  Son.,  IBB  ■■  L.  i., 
18  I.  A.,  6,  referred  to  and  followed.  The  cotifieato 
of  which  the  grant  was  part  of  the  prqcedure  in 
the  admission  of  such  an  appeal  wu  rafuaed  by  the 
High  Conrt  oa  the  ground  that  the  proposed  appeal 
waa  from  an  order  remanding  a  auit  under  s.  663, 
Ci^  Procedure  Code ;  and  uiat  orders  of  remand 
under  that  section  were,  by  the  practice  of  the  Court. 
treated  as  not  final  within  s.  695,  d.  (a).  That 
practice  is  probably  correct ;  but  here  the  taiBt  only 
purported  to  be  ntider  a.  6S9,  which  was  not  applicable. 
The  first  Conrt  had  not  diapoaed  of  the  suit  npon  a 
preliminary  point,  ao  aa  to  have  excluded  evidence  of 
facta  appearing  to  the  Appellate  Court  esaential ;  and 
a.  665  appeared  to  be  applicable  rather  than  a.  663. 
The  Appellate  Court  had  reversed  once  for  all  tba 
daciaion  of  the  first  Court  upon  an  isnie  aa  to 
the  making  and  validity  of  a  will,  which  iaaue 
govened  the  whole  caae.  HtrnUB  Hombtit  v. 
BODHABm    .  .     t  Ih  B,  17  AIL,  lU 

[L.  B..  as  1.  A.,  1 

SL I>ooree  (UBrmlDg  the  deol- 

alou   of  Hio    Coort   Umnedlato^  below— 

Decree  ditmietlng  an  appeal  to  the  Sigh  Conrt 
for  deftnlt  of  proiecntion — Civil  Procedure  Code 
(Act  Xir  of  1883),  t.  SSG.—Reld  that  a  decree 
of  the  High  Court  diamiasing  an  appeal  for  want 
of  proseeution^the  appellants  not  having  aapplled 
their  counsel  with  materiata  npon  wluch  to  argue  the 
appeal  when  it  was  called  on  for  hearing — waa  a 
decree  affirming  the  decision  of  the  Conrt  immediately 
below,  within  the  meaning  of  a.  696  of  the  Code 
of  Civil  Prooedore.  Bnn  Kai  d.  Bui  Lasban  Bai 
[L  L.  B.,  BO  AIL,  367 

aa.  - — ■ ■  CcmoeUatlon  of  notifleatloa 

on  th«  ground  of  error— P/aarferikip  examin- 
ation— Sofijlcaiion  of  a  candidate  hatinp  anali- 
Ji*d— Civil     Proeedum     Co4*,    chap,    £J,V.—A 
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AfPBAli       TO       FBITT       COUIITOIL 


I.  CASB9  IS  WHICH  APPEAL  LIES  OE  KOT 

— eimiiiHi^- 
sudidkt*  kt  HI  axuniiUitioii  for  pleftdanhipi,  a  nui- 
taks  in  the  oanpntotion  of  bis  nutrks  having  been 
uade,  wai  Mnmeoiulj  declared  qiulifled  for  admii- 
iioo  u  k  T&kil  of  the  High  Court  by  a  OovenimeDt 
DOtifiatJoa.  Tbemiateke  having  been  dlicovered,  mch 
BoUficatioii  waa,  ao  f  ar  u  he  waa  concerned,  cancelled. 
Be  then  petiticned  the  High  Coort  in  the  matter, 
and  ma  infonnBd  by  it  that  liia  name  matt  be 
exchided  Iniai  each  notiflcatioii,  ae  he  b»d  not 
qnaliAed  by  oMuning  the  requisite  DTunber  of  marki. 
The  candidate  having  appli^  for  leave  to  appeal  to 
Her  Hajeiiy  In  C<mBCJl,—Sa[d  Uut  chap.  XLV 
of  the  Civil  Frocednre  Code  had  no  application, 
and  the  matter  waa  Dot  one  in  whieli  the  Hi^  Court 
wa>  ooneemed  to  grant  or  refnae  leave  to  appeal  to 
Her  Uajerty  in  ConncQ.  In  THi  lunSB  o>  ibi 
PBFiTios  03  Sixmiiimix  Lal 

[t.  K  XL.  e  AIL,  108 
S8,  Order  ToniaiidliiK  M^t   for 

r9-trl<tl-JPri(w  Coutteil't  Appaalt  Act,  VI  of 
t874—Ltttert  Patau,  H.-W.  P.,  :  Sl—Imterivm- 
toty  ordtT — Ordtr  remaiteU^g  eatt  Jor  rt-trial — 
Mad  that  the  High  Conit  hai  not  any  power  under 
Act  X  of  1B77  or  cl.  SI  of  the  Letten  Patent, 
H.-W.  P.,  to  gnwt  leave  to  appeal  to  Her  Majeaty  in 
Conneil  from  an  order  of  the  Court  remanding  a  nit 
for  re-trial.  The  provinoni  of  cl.  SI  of  the  Letten 
Patent  are  repealed  by  the  Code  and  Act  TI  of  1874 
which  preceded  it.     TwtLSi  v.  Ju  Shareas 

CL  I-  B.,  1  AIL,  726 

S4. Power   to   admit  appeal - 

Privy  CovmriCt  Apptalt  Act  (II  nf  1868J,  ».  J— 
Aet  XXXII  aj  1S71.  ,.  18—Si,hordii>at>  Court.— 
The  words  "  Court  of  highest  dvil  jnriBdiction  in  any 
Province"  in  Aci  II  of  IS63  have  reference  to  the 

Ceial  jnriadiction  of  the  Courti,  and  not  to  the 
lity  of  their  deciiloni  in  particular  cawa.  A 
Court  which,  under  the  pRjviaioiia  of  Act  TfTCTTT  of 
1871,  it  a  mbaidinate  Conrt,  hag  no  authority,  under 
Act  II  of  1868,  to  admit  an  appal  to  Her  HajeMy 
in  Council  even  where  Ita  dedrion  ii  final.  HiADon 
Bvx  V.  JiviHis  Suraa  .    L  Ik  B.,  8  Cftlo.,  CSS 

(t)  SronAsitu  QiTBBTioira  o>  Liw. 


—  Fcnrer  of  TthHmw  lisgialo. 
-_  -  i  VI  qf  1874,  «.  B—ZttlcrM  Paint,  lS6t, 
H.  39—34  ^  OB  Viet.,  c.  104,  t.  9—34  4"  35  Viet„ 
«,  67  Clndiam  Covtcilt  Ad),  ,.  33.— The  provirion 
in  ».  6  of  Aet  VI  of  18T4,  that  wbere  there  are 
eoDcnrreDt  deciraoni  on  facta,  the  caie  muit^  in  order 
to  give  a  right  of  appeal  to  the  Privy  Onmcil,  in- 
volve •ome  tnbetantia]  qnertion  of  law,  b  not  tUira 
virtt  of  the  power  of  the  In^n  Legialature  aa  being 
a  enrtailnient  of  the  Jnriadlction  given  to  the  H%h 
Conrta  by  the  Letten  Patent,  186B,  cl.  S9.  B.  2^ 
of  34  k  ie  Vict.,  c.  67,  mnat  be  read  with  is.  g 
and  II  of  24  A,  £E  Viet.,  c.  104.  By  the  eipreu 
wordi  of  B.  9,  all  |veviouily  exiling  powers  were 
MMTved  lo  the  High  Court,  provided  the   Letten 


APPXAX.       TO       MUVY        COUHCIIj 

— continued. 
I.  CASKS  IN  WHICH  APPEAL  LIES  OB  NOT 

— cOHtitm«d. 
Patent  did  not  interfere  with  them,  and  tt  to  theaa 
powen  the  Oovemor  Qeneral  in  Council  ii  exproxdy 
empowered  to  legiilate.  Even  if,  therefore,  the  power 
to  admit  an  appeal  to  the  Privy  Conneil  were  con- 
ferrad  by  the  Letten  Patent  under  the  aathority  of 
E4  &  25  Vict.,  c  104,  it  waa,  not  being  a  new 
power,  inbject  to  the  legislative  oontml  of  the  Qov- 
ernor  Qeneral  in  Conneil.  The  ratio  dteidetidi  in 
Tht  QunM  V.  Mtare;  Zi  B.  L.  E.,  106,  dissented 

fnm.      llf  THB  lUTTKB    Ot    TBS  f9HTI0S  Ot  pBDA 

H(»HBiii  .  1. 1..  B.,  1  Calo..  481 

36.  QiUBtloa  of  law  arlHlns  on 

evidenoa— .^ct  n  of  1874,  t.  B—S*bilantial 
gMettioB  (ff  laic, — The  enbatantial  qneation  of  law 
which,  by  ■.  6,  Act  VI  of  1874,  tbe  appeal 
to  the  Privy  Council  most  involve,  in  order  to  give 
an  appeal  in  a  case  where  (he  decree  app^ed 
from  afliTma  the  decision  of  the  Court  below,  is  not 
limited  to  a  qnestiou  of  law  arising  out  of  the  facts 
aa  found  by  the  Conrta  from  whcae  deciaiona  it  is 


the  findings  of  the  lower  Conrta,  aufficient  to  found 
an  appeal.    HOKUf  v.  Hrrm  Bebeb 

-    [I.L.R..aCalo.,aS8 
27,  Form    of  judgment— <Siii- 

ttantial  queilio*  of  law— Civil  Frocfdure  Cade, 
18S3,  I.  574.— The  judgment  of  the  High  Court  in  a 
first  appeal  was  aa  follows  : — "  Thia  appeal  maat,  in 
my  opinion,  be  ^smiaaed  with  costa  and  the  judgment 
of  the  flrat  Court  affirmed  i  and  I  do  not  thuik  it 
necessary  to  say  more  tlian  that  we  agree  with  the 
Judge's  reasons."  The  appellant  applied  for  leav* 
to  appeal  to  Her  Majesty  in  Council  on  the  gronnd 
that  the  nquirementa  of  s.  G74  of  the  Civil  Pn>- 
cednre  Code  bad  not  been  complied  with  -.—Beld  by 
the  Full  Bench  that  the  objection  involved  no  aub- 
stantiol  question  of  law,  and  that  the  appllcatiau  for 
leave  to  appeal  maat,  therefore,  be  rejected.    BtrnvAB 

BIBI  c.  BIBHBBHA3  If  ATH         .      I.  II.  &,  8  AIL,  88 

SS. Cononrreiioe  of  two  Oourts 

on  fttota —  "  Affiming  "  Judgment  of  lovnr  Court 
—Civil  Frocedurt  Code  (Act  XI V  of  J883J,  *.  696 
— Sitbitaitlial  queation  qf  law — Cara  diipoted  qf 
on  facti. — Where    the    isanes    In   a   case  involved 

JDestiotis  both  of  law  and  fact,  and  the  Subordinate 
udge  had  decided  against  the  plaintiff  on  two  issnea 
of  tact  auffidcnt  for  the  disposal  of  the  case,  without 
trying  the  other  isanes,  the  High  Court  found  on  those 
two  issues  lubatanti^y  in  favonr  of  the  plaintifF, 
bat  raised  a  farther  question  of  fact  on  the  evidence 
and  decided  that  agunst  him,  coming  finally  lo 
the  wme  oonclnsion  on  the  facte  aa  the  Subordinate 
Judge,  though  not  ^redng  with  him  in  all  hia  find- 
ings or  in  the  reasons  on  which  they  were  based: — 
Held,  on  an  application  for  leave  to  appe*!  to  the 
Privy  Council,  that  the  High  Court  did  not  "  aflirm  " 
the  judgment  of  the  lower  Court  within  the  meaning 
of  «.  £96 of  the  Civil  PncedDre  Code:  Beld  alao 
even  assuming  the  judgment  of  the  lower  Court' 
was  affirmed  by   the  High  Court,  that  there  were 
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FBIVY 


COUNCIIj 


1.  CASES  IN  WHICH  APPBAI.  LIBS  OR  ITOT 

inbrtiitM  qnt«tipp»  of  U*  in  the  caM  vMeh  entiUed 
tlH  plaintiff  to  appeal,  Dotwith standing  that  each 
qDMtUnil  might  be  immaterial  to  the  deciiion  of 
Uu  case.  In  Ihb  SfATraB  o»  thb  fbtitioii  ot 
AiBQBAX  Bbsa.  Asbohab  Bezi.  r.  Hidbb  Eua 
[L  L.  H.,  16  Calo.,  S87 

OOFIHATB  BiBBAB  «.  QOLUOE  CHTTinilB  BOBB 

[L  I-  XL.  10  Gala,  383  note 

96. Conflrmatton  ^  daoroe  of 

lower  Court— Civil  Proeedtrt  Code  (1883J, 
4.  S96Sitbtla»iialq»»ttirHio/la«.—P«rJAama», 
J. — Where  the  High  Court  in  appeal  haa  conflcmed 
the  decree  of  the  lower  Court  and  has  taken  nb- 
itantUIy  the  lame  view  of  the  fact*,  nxd  where, 
nptHi  the  &cti  ae  fonnd  bj  hath  Conrtt.  no  qnee- 
ties  of  law  aiiwe,  leave  to  appeal  to  the  Privy 
Caandl  ehonld  he  refnied.  Per  RurAsa,  J. — There 
ia  a  ffii^iction  between  the  couflnoatioD  of  a  decree 
and  the  aSnnati<ni  of  the  dediion  and  finding* 
of  the  Courti  of  flnt  instance  by  the  High  Court. 
The  (niwtanlial  quertion  of  law  referred  tun  ■.  E96 
of  the  Code  of  CivU  Ptocednre  (Act  XIV  of  18B2) 
need  nut  Erectly  oiite  out  of  the  concnrrent  flndingi 
of  fact,  bnt  it  ia  enongh  if  it  ii  involved  in  tbiie 
flac^g*,  and  can,  if  the  appeal  is  allowed,  be  raited 
In  the  cenna  of  the  argument.  Ih  bb  Yibbwav- 
BiuB  PAvmr  .    1. 1.,  B.,  ao  Bom.,  088 

Sa Bejeotlou  of  &ppUiuittoii  to 

take  additional  erldenoe  on  appeal—Civil 

FriKedmrt  Code,  «.  568,  698 The  rejection  of  an 

application  under  i.  56S  to  an  Appellate  Court  to 
take  additional  evidence  on  appeal  cannot  be  sud  to 
involve  any  "  mbstantial  qneetion  of  law  "  vrithio 
the  meaning  of  s.  596  of  the  Code  la  u  to  give  the 
right  to  an  appeal  to  the  Privy  Conncil.    Id  thb 

(tOODS  or  PBBM  CsAIID  UOOKSBBB.  CPUfCBA 
MOHAK  Qhosb  e.  OOFAL  Chakdba  Ohobi 

[I.  I,.  B.,  ai  Gala,  481 

8L   ITon-produotioii  of  saooea* 

alon  oertifioate  at  the  proper  time— £««(- 

nojt  CtrtifieaCe  Act  (VII  of  1889 J,  r.  4 -Order 
graiUiHg  application  for  ixtcntion  qf  deerte. — 
The  repreuntative  of  a  deeree-liolder  applied  for 
eiecntioii  of  a  decree  witbunt  produdng  t>efore  the 
Conrt  a  certificate  of  sncceiuun  a*  required  by  Act 
No.  VII  of  L389,  s.  4.  The  Court  to  which  the 
application  was  made  granted  execution.  The 
judgment-debtor  appealed  to  the  High  Court,  by 
which  the  order  of  the  lower  Court  was  sustained 
upon  prodnctiim  before  it  (the  High  Court)  of  the 
faecenary  certiflcate  of  sncceaiion.  Stli  that  ao 
objection  that  the  nid  application  for  ezecutlou  was 
improperly  granted  by  reaaon  of  the  nou-pn>duction 
of  the  iDcceHion  certificate  before  the  lower  Court 
did  not  raise  a  "  substantial  qneation  of  taw" 
within  the  meaning  of  s.  696  of  the  Cpde  of  Civil 
Procedure,  so  as  to  warn  the  High  Conrt  in  granting 
leave  to  appeal  to  Her  Haiesly  in  Council.  Shuja 
An  Kkait  e.  Rak  EcTB     .     L  Ih  B.,  SO  AIL,  IIS 

89. Ualloions  proKontloQ,  Salt 

for — D^fferenee  hetateit  trial  ia  B%gland  bujmri) 
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AfPSAI.       '. 

— eontiumed, 
1.  CASES  IN  WHICH  APPBAL  LIBS  OB  NOT 

—eoutitntd. 
iMd  in  I%dia  wit\oyii  one — Concitrrenl  Jndffmentt  on 
Jaett, — The  only  qneation  involved  in  a  case  fur 
malicioui  prosecution  is  a  qneation  of  fact.  In  Eng- 
land the  jury  wonld  find  tlie  facts  and  the  Judge 
wonM  draw  tlie  inference  from  the  findings  of  the 
iary,  but  where,  as  in  India,  the  case  is  tried 
witiixnit  a  jnry,  there  ia  only  a  qnestiou  of  fact  to  be 
deCermined  by  one  and  the  same  pereon.  There  was 
aceordbglv  no  substantial  qneation  of  law  in  tlie  case, 
and  the  High  Court  granted  the  certificate  allowing 
the  appeal  under  a  misaf^rehentton.  Hody  e. 
Qmii  ursvuxoB  Co.  .    4  O.  W.  "S.,  TBI 

(s)  CovoUBBiXT  JcDavxirafl  ov  Faotb. 

88. Tiudlng  of  Ihota  not  oon- 

onrrent   bnt   In    efibot  the  same— Com    Ja 

■lAieA  ao  jaM^ion  of  law  it  involved— Civil  Fro' 
eednre  Code,  J882,  n.  696,  900.— Where  there  is  no 
pohit  of  law  involved  in  a  case,  the  mere  tact  that  the 
finding  of  the  Appellate  Conrt  does  utA  in  tfnna  coin- 
cide with  the  findina;  of  the  Original  Const  is  not  suffi' 
dent,  where  the  finding*  of  tact  of  the  two  Conriaare 
in  effect  the  same,  to  ^ve  a  rightof  appeal  to  thsPiivy 
Council,  notwithstaading  that  the  value  of  the  anit  is 
more  than  H10,000.  In  tlu  tnaller  qf  lit  pelUian  ^ 
Atlighar  Seta,  I,  L.  S„  IS  Ca!e„  S8T,  diatingniihed. 
Thompson  f.  Calodita  Tbakwaib  Cohfave 

(X  Ii.  B.,  SI  Calo^  BSa 

84k Conovrrenoeof  twoConrta 

in  daoiding  t»x/t— Civil  Praetidure  Code  (18Sa), 
t.  G96 — jesfrtDttMt  o^  power  in  India  to  grant 
leate  to  appeal  to  Her  Itajettm  in  Conmil.— 
Where  the  decree  of  an  Appell^  Court  haa  afflrmed 
the  decision  of  the  Court  immediately  below  it  upon 
an  issue  of  fact,  and  no  substantial  qnestion  nf  Uw  is 
involved,  no  appeal  is  open  under  a  696  of  the  Code 
of  Civil  Procedure,  and  leave  to  appeal  should  not  be 
granted  by  the  High  Conrt  in  such  a  case.  Nibbmai 
Das  v.  Kaih  Khax  .    L  I..  B..  10  AIL,  974 

86. Original  Conrt's  daaialon  on 

fbot,  affirmed  b;  the  flrat  Appellate  Conrt— 
Qneetiono/fai:t—Qtiailianoflaurnotariting — Civii 
Froeedure  Code  (}882J,  t.  596.— The  Appellate 
High  Court  had.  by  the  decree  now  appealed  from, 
sfBrmKl  upon  the  evidence  the  decision  of  the  Hi^ 
Court  in  the  original  jaris^tion  as  to  the  tact  on  which 
the  judgment  depended,  oas.,  whethtt  the  defendant 
had  attained  full  age  at  the  time  whn  ha  had  executed 
the  first  of  two  mortKageSiftvibe  foreolcanre  whereof 
the  suit  waa  bronght.  No  qneation  of  law,  dther 
as  to  the  construction  of  documents  or  any  other 
point,  was  nused.  Held  that  the  prcaoit  appeal  could 
Bot  be  entertained.  See  Nirbhai  Dae  v.  Bani  Knar, 
I.  L.  £.,  IS  All.,  374.  Tflbi  Fuuhad  BsAar  e. 
BBVAXaK  HiBBiB  i:  Ii.  B,  as  Calo.,  018 

[L.B.,98LA.,10S 

{(I)  VlLWATIOM  op  APTBAL, 

SB.  .    -'    Bult    for    poiaeeBlon    and 

niMne  preflta. — Where  a  plaintiff  sued  for  p;a«es- 
riim  of  property'  with  wasilat,  an^l  did  not  (it  bdng 
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DIQEST  OF  CISBS. 


TO       PBIVY       COUMCIL 


1.  CASES  IN  WHICH  APPEAL  LIBS  OR  NOT 

— to^iimed- 
under  ths  ralea  nnnecMaary  for  him  to  da  id}  iaclude 
the  wuilat  in  tbe  valuatioa  of  the  suit ;  and  the  tuit 
WM  T&lned  at  BB^IG,  bnt  witb  the  wuiUt  would 
hmve  been  vilned  at  over  U10,CK)0,~Seld  that,  on 
appcaJ  from  k  decree  in  favoar  of  the  plaintiff,  thtro 
wumatterindiipateiueioeMof  RIO.OOO,  AnoMT- 
"wa     .        .         .        .    I  Ind.  Jur..  O.  8..  58 

OOOBOO  Diss  Box  n.  Okolah  MonrLAH 

(Uarsh.,  24 :  1  Ha?.  108 

87.  Appeal  as  to  portion    of 

property— Foriiou  mtuUr  KIOfiOO.—Aa  appeal  to 
the  PriTy  Council  invalviog  &  qneatina  of  demand 
reipeeting  property  which  on  the  whole  U  of  the 
t»1q«  of  more  than  R10,000  it  Bdmiauble,  altbongh 
tbe  portion  of  the  property  to  which  the  appeal  re- 
late* ii  below  tint  Talue.  OtrooBOOE  Cauif&BB 
Udkbhbb  v.  Pbbtib  Cbchseb  Pivl 

[6  W.  B.,  His..  4 

SB.  Undorvalaation.     of    Boit, 

OmiasioD  to  objeot  to,— Where  a  defendant, 
having  the  maaiu  of  proving  the  rail  valae  of  property, 
made  no  objection  to  the  pWntilPB  nnder-valua- 
Uon,  »nd  al«o  heraelf  in  gpecial  appoJ  Icnowingly 
nndervalued  tbe  property  by  valuing  the  Bubieot- 
matter  at  R676.— Held  that  (he  conldnot  be  heard  to 
repreKnt  the  real  value  of  the  property  to  be  over 
BIO.OOO  for  the  pnrpoae  of  »ecuring  adnuiBon  for  an 
appeal  to  Her  Hajeaty  in  Coandl.  IH  tsb  »4tti« 
ot  Bbusoobutts  DwBik  ,    14  W.  R.  6S. 


80.- 


o/  mil  hslovi  appealable  talae^Practiee — ieat 
to  aj>p«o(.— Leave  to  ■.ppeal  to  the  Privy  Conncil 
granted  where  the  ap^,  thongh  valued  at  lea  than 
RIO.OOO,  involved  indirectly  qoestiona  reipecting  pro- 
perty of  the  rabe  of  BXO,000,  fnaimnch  ai  the  jndg- 
ntot  of  the  High  Court  woald  govern  the  dedaon 
m  other  •nito  which  the  plaintiff  intended  to  bring 
OD  neciadT  the  wme  ground*,  and  in  reipect  of 
which  predidy  tbe  lame  qaeatianj  would  arin  aa  had 
ariaoa  in  tbe  >uit  wraght  to  be  appealed.  Aitabda 
Chaksra  Boss  f.  BBOtrsBiev  .  8  B.  L.  B..  428 
*  **'•  .^  ": —  Conflicting  olalniB  to'  wa- 
ters of  flO¥rtng  Btrsftm— Co«r(  Fee,  Aci,  1870, 
t.  7^la  aacartaining  whether  or  not  there  ought  to 
he  an  appe^a  to  thel-rivy  Council,  the  High  Court 
haa  only  to  look  at  the  value  of  the  qne^tion  at  i«ne 
m  the  litigation.  Id  a  mm  of  oonflicting  claim»  with 
rwnl  to  the  w»teri  of  a  flowing  itream,  the  matter 
at  time,  .0  fat  aa  regarded  the  applicant,  hiving  been 
tj  have  her  land,  inigated  m  tha  waf  ibe  cUimed, 
ttie  valne  of  that  matter,  according  to  t  7  of  the 
Cr*f «■. Act,  VII  of  ISToTZrSd  to  be  ae  ^^ 
toit  to  which  her  intercrt.  would  be  deteriorated  if 
that  nght  could  not  be  ertablijhed.    Ajkab  Koobb  v 

I.OTBMA       .      .  18  w.  E.,  ai 

^.^^  -_„-  Appeal  as  to  portion  of 
Court  rrfued,  under  ,.  89  of  tbe  Charter,  to  open  .o 
wide  s  dow  to  sppad  »,  to  allow  it  in  a  owe  ia- 


APPBAL       TO       PBIVY       COUWOlIi, 

1.  CASES  IN  WHICH  APPEAL  LIES  OB  NOT 

— continued. 
volving  leal  than  RIO.OOO,  only  because  tlio  whole 
property  which  would  be  reduced  in  valae  iu  the  event 
of  the  appeal  proving  anccesiful  was  worth  not  leu 
than  HIO.OOO.    In  the  kattbb  of  thb  pbtition  of 

BBBDNATH     SABOO.      EbBPJTAIB    SAHOO    r,    GOPBB 

SiHoo 19W.  B,.  191 

42. -—  Proof  of  real  value  of  pro- 
perty in  Bntt  wbere  atamp  duly  bits  bean 
paid  on  a  lees  amount— Where! the  sait  was  one 
in  which  the  stomp  originally  paid  was  upon  an 
amount  very  much  less  than  HIO.OOO,  and  the  Hhiile 
coarse  nf  tht  litigation  and  the  stampa  paid  thpuugh- 
ont  had  reference  to  tliat  valuation,  thnugh  the  pro- 
perty woe  really  of  the  valoe  of  HIO.OOO,  the  Court, 
upon  the  strength  of  a  former  decimoa  in  the  Privy 
Council  Department,  refused  the  application  for 
leave  to  appeal  to  Her  MaicBty  in  CounoU,  q%tin~ 
Can  the  mere  payment  of  a  stamp  caionUted  on  an 
nndervaloation  with  referemw  to  the  rule  in  Act 
XXVI  of  1867,  schedule,  art,  H,  note  (a),  be  treated 
as  of  itself  a  fraud  whioh,  ipeo  faefo,  deprive*  a  part* 
of  his  right  of  appeal  P  Lbkbsaj  Ror  r.  Kanuva 
S"'*^           ■        .        .        .       18  W.  B..  484 

On  a  petition  to  the  Privy  Coumul  in  the  tame  casj 
for  leave  to  appeal,  it  wu  held  that  a  party  who,  in 
observance  of  tbe  rales  of  valnation  proscribed  by  the 
stamp  law  of  the  country  in  which  he  sues,  liaa  paid 
stamp  duty  upon  a  sum  lower  than  the  appealable 
amount,  is  not  thereby  predodad  &om  obtaining  leave 
from  the  Courts  of  that  country  to  appesl  t^  Her 
Majesty  in  Council,  if  he  can  show  that  the  value  of 
the  property  in  dispute  does  reach  the  apptalahle 
amount.    Lbkbbaj  Boe  0.  Kahbta  Snias 

i:i-IL,lI.A,817 

48.  - 


-  Deoree  indlrootly  Involv- 
ing question  of  titlo  to  property  over 
fiJ0,OOa-Three  different  pUiDtil&,  claiming 
through  tbe  same  original  title  to  be  tbe  owners  of 
a  certain  mehal,  sued  the  same  defendant  in  separate 
suits  for  pcBsession,  and  for  the  meme  profits  of  thdr 
reepeetive  shares.  The  defence  raised  b^  the  same 
in  each  casfe  the  suits  were  heard  togethv,  the  revolt 
being  that  in  both  the  lower  Courts  and  ja  the  High 
Cowt  the  plaintiSiobtMned  a  decree  for  their  claims. 
Tlie  aggregate  value  of  the  three  snits  amounted  to 
more  tlian  filO.OOO,  tboagh  the  value  of  each  suit 
was  under  that  sum.  The  defaidant  applied  to  be 
allowed  to  appeal  in  each  cue  to  Bar  Majesty  in 
CounciL  Btld  that  he  was  entitled  to  have  each  of 
the  three  cases  admitted  under  the  second  clause  of 
s.  696  of  Act  X  of  1ST7,  as  the  decree  ia  each  case 
involved  indirectly  a  qnertion  of  title  to  property  of 
the  amount  or  value  of  BIO/XK).  AaKASCLtA  t. 
EaSOOSAMOTI  CnOWDHBY.  BOHIVI  Chovtohbaki 
e.  KiBEBV  Qosm  Dab  .    4  C.  Ii.  B.,  ISIS 

-  Concnrrent    deeisions    on 
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APPEAL 


TO 


PBIVy 


COTTZrCIL 


1.  CASES  IN  WHICH  APPEAL  tlES  OB  NOT 

^eontiimt'd. 
High  Court  on  iti  Appellate  Sid«,  ninply  on  ths 
gronnd  that  the  subject -matter  of  the  tnit  wm  above 
filCOOO,  having  been  taken  away  by  Act  VI  of  1874, 

1.  S.      In   THB    lUTTBB   OF  THB   PKTITIOR    OF   FBDA 

HossBiM  L  L.  B,  1  Caltt,  481 

46. Appeal  fn  two  suits  to- 
gether over  appealable  value— Ci'iiU  Froct- 
dtirt  Code  (Act  X  nf  1877 J,  t.  B96.~~A  and  B  pnr- 
chaMd  the  aame  properti™  deriTing  title  throngh 
different  peraona.  The  valne  of  the  properties  with 
mesne  profit!  was  over  B  10,000.  B  granted  two 
patni  lewea  of  the  pnpertifs  to  different  penoni.  A 
wa»  therefore  obliged  to  bring  two  laita  for  the 
recovery  of  the  properties,  and  the  valne  of  the  rab- 
ject-matter  in  each  mit  was  len  than  BIO,000. 
Metd  that  an  appeal  would  lie  to  the  Privy  Council. 
JOOOITLKIilaOBB  c.  Jotbuvbo  Mohuk  Tasobb 

[I.  Ik  B.,  8  Colo,  aio 

48.  Qneatlon   of  I»w  In  autt 

under     appealable     value— .^wMMf      Hiu^r 

mOfiOO—Cinl  Froeedun  Codt  (Aet  XIV  of 
1S83J,  tt.  B9S,  696,  eOO.—Ltuye  to  appeal  to  Her 
Uajeetj  in  Council  granted  in  one  of  aix  roits 
directed  to  be  heard  ti^etlur,  although  (be  amount 
involved  in  luch  mit  wae  under  the  appealable 
valne  i  there  being  an  important  quortion  of  law, 
which  did  not  ariae  in  the  five  other  luita,  the  mit, 
bawever,  involving  ntber  qnestionB  of  law  common 
to  all  the  ail  enita ;  »uch  suite  having  been,  by  agree- 
ment  of  couuael,  heard  Dpon  the  aame  evidence,  and 
concluded  by  the  same  jndgmoit ;  five  of  aucb  auit* 
bnng  appMlable  aa  of  right,  and  the  aggrc^te 
amount  in  the  mx  suit*  being  conaidenibty  more  San 
(he  appealable  valne.     Btjhath  «.  Gbahav 

[L  L.  R.,  U  Calo.,  740 

47,  Appealable  value—Suit  fbr 

reatitatlon    of    ooiijagal    Tishta—ValMatitm 

of  Suit — StB(  eondtKted  up  to  appeal  a*  if  proper! f 
valntd — J%ri»dicHon~Comeat  <if  pariiet.—A  suft 
for  rrstitntion  of  conjagal  rigbta  ia  not  one  to  which 
any  special  money  value  can  be  attached  for  the  pur- 
poeea  of  joriadiction.  Oolan  £alimait  v.  Falima 
Bibi,  I.  L.  E.,  13  Calc,  33JJ,  followed.  ff«M,  there- 
fore, that  no  appeal  lay  &s  of  right  to  Her  Majesty  in 
Council  in  snch  a  suit,  althoneh  the  suit  bad  been 
Tslned  at  B£e,000,  and  that  valnatiou  bad  been  relied 
on  by  the  defendant,  who  had  appealed  to  the  High 
Court  from  the  decision  of  the  flrat  Court  wbich 
had  gone  against  bim.  Howi,A  Nbwaz  d.  Sajidun- 
msB*  BiBi  I.  Ii.  IL,  18  Cala,  S78 


4a  - 


-  Value     of     the 


matter  of  the  BOit— Civil  Frocedmrt  Codt, 
I.  B69—Madnu  Civil  Courtt  Ant  (Madrat  Act 
III  tflSrS),  I.  M.— The  Civil  Court.  Act  (Hadnw 
Act  III  of  1379)  doea  not  control  the  construction  of 
Civil  Procedure  Code,  s.  E96,  and  nnder  that  section 
the  real  market-valne  of  tho  matter  in  dispute  is 
the  test  as  to  wbetbtf  or  not  an  appeal  lies  to  the 
Frivy  Conneil.     Picsaieb  v.  SiriaAin 

[I.  L.  R,  16  UocL,  987 


APPEAL       TO       PBITT       COUKCZL 

-^onlinatd. 
1.  CA8B8  IN  WHICa  APPEAL  LIBS  OB  NOT 

— coniiiuud. 

49, Valne  of  propertr  affected 

br  deuree— Cini  Proeeditrt  Codt  C1883J,  #.  696. 
— In  an  application  for  leave  to  appeaJ  to  Hct 
Majesty  In  Cooncil  the  value  of  the  property 
ostonubty  affected  by  the  decree  sought  to  be  ap- 
pealed was  below  BIO.OOO  i  bnt  it  appeared  (hat  the 
suit  in  appeal  in  which  the  said  decree  had  been 
passed  was  oonnected  with  ancitber  suit  relating  to  the 
same  property  in  which  a  decree  had  been  passed 
wbich  was  the  subject  of  another  wmilar  application, 
and  that  the  aggregate  value  of  the  two  decrees  wm 
much  above  SI0,000,  and  that  it  oonld  net  be  knovn 
whkh  of  auch  detrees  would  affect  which  apeciflc 
portion  of  the  property  in  qneetion.  Stld  that 
under  the  above  circumstances  the  application  ander 
aansideratiou  sbould  be  granted  under  the  last  pais- 
graph  of  a.  696  of  the  Code  of  Civil  Procedure,     In 

THI  HATTBB  OF  TRK  EBTITION  OV  EsWAIl  MUOl  K- 

jiAB  YTjflrj  I.  L.  B.,  18  All.,  196 

6a  - 


-  Burma  Conrte  Aot  (XI  of 

utaaj,  S.  40— flaniKi  Civil  CourU  Aet  (XVII 
of  1875J,  *.  49~Frobal»  and  Admit^arati<m 
Aet  (V  (tf  J881J.  M.   a  and  86^Codt   of  Civil 


Beeonler  of  Bangoou  in  the  eicrcisb  of  Original  Civil 
Juriadiction,  where  the  value  of  the  inb  ject-matter  of 
the  anit  is  above  ten  thousand  rapees,  but  an  appeal 
lies  to  Her  Majesty  in  Council.  A  decree  passed 
by  the  Jtecorder  of  Bangoon,  in  a  suit  for  grant 
of  probate  of  a  will,  is  a  fl^  decree  pused  by  Mm  in 
the  ciBrcise  of  Original  Civil  JarisdIct»oii.  Esbov 
HAgsHui  DooFLX  II.  Faidea  Bibi  of i<u  Uae  Fob 
[L  L.  B.,  S4  Oalo.,  80 
law.  n.,  8 
61.  Order  in  execution  of  de- 
cree.— An  appeal  lie*  to  Her  Majesty  in  Coundl 
from  an  order  paved  by  the  High  Court  in  a  case  of 
execntion  of  decree  In  wbich  the  amount  involved 
exceeds  BIO.OOO.  VbIiABTT  Bboum  v.  Kvokoetath 
Pbbuk  B  L.  B.,  Sup.  VoL,  747 : 

[a  Ind.  Jnr.,  IT.  8.,  S68:  8  W.  B,  147 


62.  Exonttion       of 

dtcm  <f  Privy  Council. — An  appol  will  lie  as  of 
right  from  the  order  of  a  dngle  Jndge  of  (be  High 
Court  aa  to  execution  of  a  decree  of  tbe  Frivy  Coun- 
cil, when  the  property  la  over  B10,000.  Libus-abii 
BlHQ  D.  Ldokiicfcb  SmGH  Baeadds 

[6B.L.B^e06 

liBBUNiTirD  Sara  o.  LuoKXBBBns  Sihqs 

[14  W.  B.,  P.  C.,  SS 

jj8^   Final     order     paasad     on 

ap[>eal  b7  the  High  Conrt- Ctnf  Froced^rt 
Code,  1877,  tt.  244,  B9S.—An  order  paaed  on 
appeal  by  tbe  High  Court  d^ermining  a  question 
mentioned  in  a.  241  of  Act  X  of  1SS7  is  a  final 
"  decree  "  within  the  meaning  of  a  E9G  of  that  Act. 
Held,  therefore,  where  »uch  aa  order  involved  a 
dum  or  qufstiou  relating  to  property  of  tlie  valne 
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tba  dccuknu  of  th«  lowsr  Coniti,  Quit,  notwithitend- 
bg  the  Tftlae  of  ilia  ■nbjact-mstter  of  Uu  init  in 
which  the  decree  wu  ttuda  in  the  Coort  ot  lint 
inatutee  wu  !«■  than  thM  unonnt,  inch  order  wm 
apiie»laUetoH«rHftjeit7inComicd1.  BaxEibpu 
SKDxm  «.  Bvp  Eou     .       I.  Xi.  B^  8  AIL,  038 

S.  FBACTICB  AND  PBOCBBUBB. 
(a)  LRA.TB  TO  Affui. 

8*.  Petition  of  a.-ppoal—Acl  VI 

qf  1874  «.  ff,  ?,  owl  9~iVaMiee.— The  petition 
el  tppeal  to  the  PriTy  Cmwdl  thonld  distinctly 
data  what  tha  inlMtanti*]  qneaUoD  of  law  U  that  it  U 
pnpoMdtombinit  to  the  Piiry  Council.  Petitiooion 
the  Ori^aal  Ude  thonld  Im  dgned  by  connul  and  on 
the  AppeUate  Side  by  covmel  or  a  pleader.  Au 
Abeu  v.  Absvl  L4TIV  Skdbbu     .       la  Bom.,  8 

88. Appeal  presented  without 

•wurlty  bonA—S»l4  of  7th  DttambiT  18S8.— 
Tlie  High  Conit  hai  no  aothority  to  receive  a  petitioa 
of  appeal  to  England  tendered  without  the  usual 
•ecnritj  bimd  duly  r^Utend,  ae  provided  by  the  8th 
Bnle  of  the  ?th  December  1B68.  Pbbbhad  Sbiv  p. 
VMwinm.  EiBBOBa  .    TV.B.,  838 

*&  — ; Ai^>eal  ta  forma  psnperiB — 

An  applieatiou  to  app«al  t«  the  Privy  Council  is 
/ormd  pamptrii  m»y  be  made  to  the  High  Court  on 
noitamped  paper,  and  aecompaniedb;  a  certificate  of 
eonniel  that  there  ii  a  naaonable  groond  of  appol ) 
the  tUDBl  eecnrity  for  corti  bdng  given,  and  the 
coeti  of  tnoalation  deported.  In  thb  UATias  oi 
TBB  pmnox  ov  Jowad  Au  8  W.  B.,  4 

^  W. -_ Bffictqf,  onriffkt 

to  appiil  to  Pnvji  Comeil  mlho%l  Itave.—Qintn— 
Whether  the  leave  given  by  the  Coarti  in  India  to  a 
party  to  (ue  informd  pattperit  wonld  enable  him  to 
pnMecnte  the  appeal  to  Uie  Privy  Council  wtthout 
obtuoing  the  leave  of  the  Privy  Conncit.  Hnnn 
Bui  Awutt  e.  Sdo  Chobh  Awigri 

[7  W.  &,  P.  O,  29 : 4  Moore'i  L  A,  U4 
Ml Oroand  tor  delay  In  apply- 
ing—Groiwii  for  rtfutinff  to  admit  pttiliou  of 
appeal. — An  application  for  permiMion  to  appeal  to 
the  Privy  ConncC  wia  preeented  on  the  last  day  of  the 
tix  uoothi  allowed  tor  neb  appeals,  and  with  it  was 
depoaited,  not  the  anm  which  bad  been  eetimated  aa 
the  Mrt  of  tnnalating,  printing,  and  tnn«[mttiii(r  the 
record,  bnt  the  eitimate  Um  the  chugea  of  i^&uc  i 
nctiiing  bdng  depcnted  aa  the  eo«t  of  tranaeriptlon 
llwpeaUon  was  aceordingly  refnaed.  flsM  that  the 
petitionB-  had  no  rid^t  to  ammid  the  estimate  made 
by  the  elirt  of  the  Privy  CouncU  Depmtmect,  rtill 
leaa  to  amaid  it  in  the  way  he  did ;  sad  thatr 


a^ucaUon 


the  ple_ 
-  — ,-  him  for  non- 
with  the  nilea  of  Court  or  to  admit  his 
b^ond  the  preacribed  time.  Is  tei 
tax  rannov  ot  Oom  Suss  Dub 

[IB  W.  B.,  306 


(    390    ) 
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APPBAIi 

— coutiMied. 
3.  PBACTICE  AND  PBOCBDUBB-co«/,..Md. 

(i)   TnCB   FOB  IFFBAIUrS, 

59.  Calculation   of    period    of 

limitation. — In  calcnlating  the  period  of  di  months 
allowed  for  appealing  to  the  Privy  Conncil,  the  data 
on  which  the  decree  was  [onnonnced  or  dated  should 
be  nclnded.  In  ihb  iuttbk  o>  tsb  saTmoir 
or  Bahabooou  Nuaik     .    13  W,  B,  P.  O,,  17 

80.  Power  of  Bupreme  Court 

to  grant  leave  after  expiration  of  time.— The 
Buprema  Court  at  Madras  admitted  au  app^  to 
the  Privy  Council  after  the  expiration  of  aii  months 
from  an  original  decree.  Seld  that  the  Court  was 
not  autboriied  to  grant  taeh  leave  to  appeal  by  the 
Madras  Charter  of  1800.  East  Ihbia  Cobsabt  v. 
Biao  Ally  .7  Moore's  I.  A.,  DGfi 

BL Closing   of  Court  fbr  va- 

oatlon— iViey  Cowioil  Btlei.—The  High  Conrt 
has  no  power  to  allow  au  appeal  to  Her  Majesty  in 
Council  when  the  petition  is  not  presented  within 
six  calendar  months  from  the  date  of  the  decree 
complained  of.  When  the  six  months  expired  during 
the  Dnrga  Pooja  vacation,  and  the  petition  of  apptS 
was  preamted  on  the  flrst  day  the  Conrt  reaumed  its 
v.tang»,—Seld  that  the  petition  waa  too  late,  and 
leave  could  not  be  given  to  apptal.    Tamtaoo  e. 

a —  '  RlfcB.,0.&,88 

If     the    period 


within  which  an  appeal  is  required  by  law  ti, 

expires  while  the  High  Court  is  closed  for  the  vaca- 
tiini,  partaea  are  allowed  to  file  their  petitions  of  appeal 
on  the  first  open  day  after  the  vacation.  LDCHnnr 
CBtna>BB  SiBQ-H  c.  EuJBoauBH  Sivoa 

pa  W.  B.,  888 
98. Time  for  appeal- 
ing—Civil Proeedtire  Code,  t.  599— Limitation  Aet, 
e.  19,  teh.  II,  art.  177— Period  of  limitatiom  for 
admietion  of  an  appeal  to  Prity  CoKneit.—On 
a  petition  for  leave  to  appeal  to  the  Privy  Conncil 
presented  on  the  8th  April,  it  appeared  that  the  perkid 
of  six  months  from  Ute  date  of  the  decree  to  be 
appealed  agunat  had  expired  on  the  asrd  of  March,  if 
the  time  occupied  by  the  petitioner  in  getting  a  eopy 
of  the  deetee  waa  to  be  computed  in  Uiai  period, 
ITeld  that  the  petitirm  was  barred  by  limitation.  Per 
CwMM.— It  is  not  at  all  dear  that  the  word  "oidl- 
narily  "  in  s.  G99  of  tha  Code  of  Civil  Procedure  doe* 
not  refer  to  the  circmnstancea  referred  to  in  the  second 
paragraph  of  that  section,  vis.,  whcsi  the  last  day 
happens  to   be  one  on   which  the  Court  ia  doeect 

LUIBBIUnAS  V.  PEBTABAHI 

[L  Ih  B.,  10  Had.,  373 

64. BeviBw,  Pendency  of  sppll- 

oation  for.— When  an  application  to  review  a 
judgment  ia  rejected  by  the  High  Court,  the  aiz 
months  allowed  for  appeal  to  Her  Majesty  in  ConncU 
ruu  fnm  the  date  of  tha  indgment,  and  not  fwjm 
that  of  the  order  rejecting  the  review.  Boddahjhu 
DOSBBB  V.  Dkbxu  Mahatab  Ckahd 
[B.  L  B.,  SiQ),  Vol.,  686 :  8  W.  B.,  Mia.,  108 

68. Date  of  d«oroa— Appeal  from 

Vie»-Admiralts  Court  of  Be>gal~B%le  S5  of  Vict-  ■ 
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DiaUT  or  CASI8. 


APFBiX         TO       FBITT        OOmrCZL 

• — eontimmtd. 

i.  PBACnCE  ADD  FBOCEDUBB— eMliMMrf. 
Admiralty  Bulet.—B3  rale  aSatOna  nie»  mpMiiiig 
•PPmU  from  tb«  Viee-AdminUty  Couts  abiOBd,  mada 
and  infilled  by  King  William  IT  in  Conndl,  in 
pnmuncB  ol  the  Btetate  3  WiD.  IT,  in  e.  SI,  aU 
apptali  {torn  the  decrea  of  Tic«-Admintt7  Conita 
are  to  be  aMoted  within  fifteen  daji  after  the  date  of 
the  decrw.  Stld  that  the  worda  "after  the  date  of 
the  decree"  mean  after  the  date  wbem  the  deci«e 
ii  pmnomiced  hy  the  AdmiimKy  or  Tice-Admiralty 
Court,  ae  the  CMe  may  be,  not  tlie  date  when  the 
decree  ii  reduced  to  writing  and  dgned.  On  the  3tTd 
Jnly  1B80,  the  High  CouH  in  iti  Appellita  JnHedic- 
tlon,  modif^ng  a  decree  of  the  High  Conrtai  a  Conrt 
of  Vice-Admiiaity  in  alcanee  of  damage  by  colllirfan, 
refecred  it  to  the  Bt^irtrar  Co  mlrei  the  damage*  ttkat 
had  been  incurred  in  referaiM  to  rale  of  tlie  iMpe, 
both  of  which  were  betd  to  be  in  fault.  The  partie* 
went,  wittumt  protcat,  before  the  Regietrar  for  (hat 
pnrpoee,  the  impngnanU  aln  baring  taken  ont  proccM 
to  compel  the  appearance  of  the  promorenta  before 
him,  and  the  damagea  were  imemeA  with  the  conaent 
of  Iwth  partlea  at  a  certain  amount.  On  the  9nd 
September  1680,  a  notice  of  appeal  was  given  en 
behalf  of  the  impngnanta,  and  wai  recorded  ai  averted 
porwant  to  mle  S6  sbove  referred  to,  H«ld  that  the 
appeal  wat  nnt  within  time,  more  than  fifteen  days 
having  elapied  after  the  decree  before  the  appeal  wai 
•werted.  According  to  the  law  laid  down  in  the  TieC' 
Admiralty  Conrta,  the  proceedinga  taken  before  the 
Begiatrar  were  themaelvei  mfllcieiit  alio  to  prerent  an 
•ppeal  u  of  right.  Thi  owrbki  or  tbb  tsa 
"BxaiTBTuiA"  e.  Ta*  BaniSH  In>u  Snix  Sx-n- 

QtTlQV  COXTAKT  .      L  Ik  IL,  7  CftlCL,  B47 

00.  Deposit  of  ooata  of  ftppeal 

—Ael  VI  of  im4,  n.  6  aitd  11,  el.  b—Lmitati<M 
Act,  1871.  *■  B—Ctotity  of  the  Ceutl—DtpoMit  of 
motuji  for  exptmet  of  appeal—Fower  ^  High 
Comrt  to  eularjt  (inwt. — The  petitionera  had  obtained 
•  certificate  on  the  lit  of  September  to  appeal  to 
Her  Hajcaty  in  Conneil  from  a  decUion  paaaed  againat 
them  by  Uie  Eigh  Coort  on  the  4th  of  Hay.  Accord- 
ingly the  period  dnriug  which  they  were  reqaired 
to  depout  the  amoont  for  the  trmnalation  of  the 
record,  onder  *.  11,  cl.  (i),  of  Act  VI  of  1B74.  expired 
on  the  Mh  of  IfoTctaber.  The  offleea  of  the  Conrt 
re«pened  after  the  racation  on  the  23rd  October,  bnt 
the  Benchei  did  not  begin  to  ah  till  the  16th  Novem- 
ber. On  the  lait-mentloned  date,  the  petitioner 
hnnight  In  the  money,  and  It  waa  refnied  by  the 
offlcer  of  the  Conrt  aa  being  too  late.  Seld  that 
it  waa  rightly  refused,  and  that  the  Conrt  liad  no 
power  to  grant  penniaion  to  depoait  it  after  tike 
preacrlbed  time.  Iv  thi  iuttik  Ot  thi  pbtitioit 
or  Luu  QoriB  CHUin>     .  L  !•.  XL,  S  CkIo.,  1S8 

67.  Act  VI  of  1874, 

t.  ll—Poieer  to  tulargt  (ffNe— iVa«(<».— The  re- 
qnlrementa  of  a.  11,  Act  VI  of  1B74,  aa  to  the  AepM. 
of  cDiti,  are  not  abaolntoly  imperative.  The  Coiut 
haa  power  in  ita  dlacretion  to  modify  them,  and  when 
the  period  for  making  the  depout  exirirea  on  a  day 
when  the  offleea  of  the  Conrt  are  oloaed.  it  ii  a  reaaon- 
able  aiarciat  of  that  ^aerttiou  to  allow  the  depoait  to 


AFFBAI.       TO       PBIVT       OOmrCO. 

X  PBACnCB  AND  PBOCBDUBB— ee^MaA 


OCKOHB 

[I.  L  B^  a  Gala,  971 

961  Plwwiiwl    rf    ftppoal    tot 

dcAtnlt  tn  daposit  of  MOuilty  kud  In  tvan- 
■oribins  T^oota—Aet  VI  <tf  1874,  w.  11.  U.  mad 
IS.  — On  an  applkatloB  to  aUy  pneeeAtgi  In  an  ajmaal 
to  the  Ptiry  CoDaoI,  wludi  bad  bea>  piwiiartett  «a 
ioA  July  1B74  bnu  a  decinan  of  the  Higb  Cowt  m 
ita  Original  Side,  U  apporad  that  DO  depMit  bad  been 
made  by  tlwappdlant  to  defray  Uteooata  of  taanacril^ 
ing,  etc-,  aa  provided  by  a.  11,  Act  TI  of  lS74i 
that  no  rtepa  Md  been  taken  to  prcaecnta  the  appal  i 
and  that  no  aecnrity  had  been  departed  br  the  coati 
of  tbe  reapondBit  dnce  the  petition  of  appeal  waa 
preaented.  Tbe  Court  grained  a  rule  calliiig  on  the 
appellant  to  ahow  csnae  why  the  proe«eAnga  en 
appeal  ahonld  not  Iw  ttayed,  and,  cai  hia  not  app^iing 
to  ahow  eanae,  ordered  tlat  the  appeal  ninild  he 
Mrack  ofl  tbe  file.  Thaioob  EapiLsan  Siau  «• 
Tu  Chrrnsian    .         ,    J.'L.'B-.X CaJo,  14ft 


Council,  who  held  a  certiflcate  under  Act  VI  of  167^ 
a.  6,  Wring  &iled  to  give  tbe  reqoiaite  aecority 
and  depoait  within  the  vx  weeka  praacribed  by  a.  11, 
an  ori&r  waa  paMed  to  atilke  ofl  bia  application  to 
appeaL  Ai,  however,  the  defendant  in  the  Conrt 
below,  who  wonld  hare  been  reapondant  in  the  appeal, 
had  filed  an  appeal  under  tbe  Lettera  Patent,  a.  IE, 
againat  the  grant  of  the  oertifieate,  tlie  applicant  con- 
toided  that  the  nx  weeka  wonld  not  begin  to  run  until 
fucb  appeal  waa  finally  diapoeed  ol  Seld  that  there 
iraa  no  ground  for  tlda  ooottoUcn,  aa  the  appeal  did 
not  operate  aa  a  atay  of  proceadingi,  no  remove 
the  >«eord  to  uy  other  Court.     Eald  that  the  Court 


-  Deposit   of  aaanri^ — Civi 


Froetitn  Code,  1889,  t.  eOSt—Sxtauioa  <if  limt 
for  giviiv  fnmritg. — The  time  allowed  by  a.  603 
of  the  Cinl  Froeednre  Code  for  giving  the  aecurity 
and  making  the  depoait  required  by  that  aection  may 
be  extended.    FAzoL-mr-iiUU  Bntnc  v.  Ujtlo 

[LLIL,  SAIL.  860 

TL  — Sxtintio*   rf 

Mbf  f)>r  remriYy  t«  apptid— Civil  Prottdun  Codt 
(AH  X  of  isrf),  t.  80a.— The  worda  in  a.  802  of 
Act  X  of  1B77,  relating  to  the  time  within  which 


iDCnrlty  ia  to  be  given,  are  directory  only  i  and  al- 
though they  are  not  to  be  departed  from  withont 
cogent  reaeon,  the  Court  from  wMch  the  appeal  ia 
preferred  haa  the  right  of  extending  the  time.  In 
thia  eaae,  a  ntiafaetorj  explanation  having  been 
given  of  dday  in  giving  lecnrity  until  after  the 
Ume  Umited  by  the  above  geetion  had  eipir«d,~J7'e''f 
that  tbe  Court  had  rightly  eieiciaed  diaeretion  in 
aztenffing  the  time.     I»  lie  matter  nf  Ue  ptliltom 
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AF^BIX       TO       ^BTTT       COUVCIL 

1.  PBACnCB  AHD  PBOCBDDBB— eoaiiMMf. 
c/  ^oof7'iMi;ti  iToar,  /.  L,  B.,  S  CaU.,  373,  approTed. 

[X  Ik  B.,  10  0*10;,  W7 :  L.  B^  U  L  A.,  7 

71 BiiIftrK«m«nt  of   tim«    tor 

ntaktiig  deposit  of  ooata  of  Appeal— rinM  /or 
afpeaiv^g—Cml  Proeedurt  Code,  u.  600,  602, 
— Tbe  Court  may  eoUns  the  time  for  making  ths 
depoA  rtqnired  by  Cirif  PrDcedare  Code,  t,  602,  for 
cogent  nwoQ*  under  the  mle  in  Surjort  r.  Bhagmta, 
t.  S.,  11 1.  A..  7  .-  I.  L,  a.,  10  Calc,  SB? ;  but  thoee 
reaacmi  mnit  bo  inch  m  woold  lod  the  Court  to 
beSore  that  the  puiy  wM  Aligent  in  dne  time  to  be 
prepared  to  lodge  the  depont  witbin  tbe  limited 
period,  and  that  he  waa  prerented  from  doing  to  not 
owing  to  Bbaenea  and  the  difflcoHy  of  getting  fnndi, 
but  owing  to  lonie  drcnmatanoM  aoddoital  or  other- 
wiae  oTer  which  be  bad  no  control,  or  owing  to 
mirtake  which  the  Couit  would  eonridcr  not  onreaion- 
able  or  canied  by  negUgmoe.  BiMOABATt  v.  Hjha- 
UKiHiuiau  .     L  Ik  IL,  14  M ocL,  891 

[L  I>  R,  14  HML,  80B  not* 

•n.    ■    ■■  SeeorllT   for   ootte   of  re- 

•pOBdent— Ctni  iVoeerfan  Codt  (AH  XIV  of 
1883),  n.eOeani  610~Rigkl  of  iwety  to  dUfmU 
•eaiiditg  of  teeMritf  bomd  uottcilittaitdiiig  admiition 
if  appml — Notwithitanding  the  admijrion  of  an 
appeal  to  Her  Uajert;  in  Conndl  aoder  i.  603  of  the 
Code  of  C3vil  Pit«ednre,  a  loretv  li  not  precluded 
(rotn  qneatlcDlng  the  ralidity  of  the  aeeurity  bund  in 
eiecoDOQ  proMMiiigB,  inannucb  as  he  wai  not  a  party 
to  tba  oidiT  of  the  High  Court.  Ouihdba  Nath 
IfnxBUB  V.  Bnoi  Ootai.  MiTEBun 

^  Ik  &.  98  Cklo.,  S4e 
3  O.  W.  V,.  84 


74.  - 


'  AppMtlatnukofftbrwuit 
of  proMOOtlxni— Cini  Froetdmra  Codt  fAet  XIV 
qf  laaaj,  n.  sas,  099,  eOO,—A  ea  tbe  eth  September 
1S6B  filed  td«  petition  of  appeal'to  Her  Haleatf  in 
CanncU  againat  a  decree  obtained  agiJoit  him  by 
B  on  the  IMh  Kay  18BS.  On  tbe  lltb  September 
1685  ..fa  attorney  rectived  for  approTal  from  the 
Begiitrar  tlie  qmibI  draft  notdce  cauing  upon  B  to 
iliow  canae  why  the  caie  wai  not  a  fit  and  proper 
one  tor  appeal  to  Her  Hajeaty  In  Council;  ttat  draft 
noUoe  WB*  nerer  retnined  ai  approved  or  othoiriM 
to  the  Bagiitrar,  and  no  further  itepe  were  taken  to 
pmaecate  tike  appeal.  On  the  lit  April  1886  B 
appUed  to  haTe  the  appeal  itonck  off  for  want  of 
proaeeoUoD.  S»ld  that  be  wae  entitled  to  the  order. 
MooKun  PoowA  v.  VuKinsi  TuBuni 

[LIkR,lSO«l04eBS 

n.  - 


-  Delfty  In  tranflmjioton  of 
Sppoal— Po«<r  Iff  Sigh  Court.— UntU  •  petition 
of  appeal  to  the  Friry  Council  preaaitcd  to  the 
High  Court  hai  been  adinitted  and  allowad,  ajpar^ 
hM  no  right  of  appeal  to  the  Pciry  Coondl.  If 
Hie  petition  ii  allowed  to  remain  on  the  file  of  the 
Cowt,  and  ia  not  ptOMcated  witiilu  a  leaaonible 


{    8M    ) 
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APFVAIi 

2.  PBACnCB  AND  FBOCBDUBB-AHi<t'«M(f. 
time,  tbe  Court  bae  pown  to  order  it*  rtuoral  from 
the  file.    OoUKDBiir  Bauioiio  d.  IfAVO  Bni 

[8  B.  I..  B.,  O.  P.,  198 1  a  C.  on  appeal, 
fi  B.  Ii.  B,  76: 14  W.  XL,  O.  C,  84 

79,  Appeal  admitted  after  tlmo 

— PoK»r  to  rojacl  appeal. — In  a  c««e  where  the 
peiiod  within  which  no  applleatioa  fra-  leave  to  app«al 
to  England  ei^red  daring  the  Duiaerah  vacation,  and 
the  appllcatioo  wai  preaanted  on  the  fint  day  of  tbe 
Court  uttbg  after  Uie  vacation,  when,  thoogh  notice 
wai  eerred  under  the  mlee, — no  canie  bcins  ehown  to 
tbe  cootrary, — the  appeal  wm  admitted  and  the 
applicant  allowed  to  incur  large  coiti  for  tranelation 
and  tranKription,  and  tbe  record  wai  nearly 
ready  for  traiiimiiaon, — Btld  that  the  plea  of  limiU 
ation  culJd  not  at  thie  itage  be  beard  in  bar  to  the 
admiMion  of  the  appeal,  and  that  tbe  High  Court 
was  bound  to  allow  It  to  go  on,  inbjeet  to  the  orden 
of  the  Privy  Council,  £jJ  Kusbv  Sii>9h  c.  Bitbo 
SooiritDKU  Dabub    .  .     IS  W.  B.,  85B 


77. 


-  Power  of  High   Conrt   to 


oonsoUdate  appeals  or  admit  tlme-expirod 
appeals.- The  High  Conrt  hai  no  power  to  cnnaali- 
date  appeals  to  the  Privy  Council  or  to  admit  appeals 
to  the  Privy  Council  in  caiei  in  which  the  time  for 
filing  an  appeal  hai  expired:  mcb  coTnoUdatimt  or 
admiiuon  cannot  be  made  without  tbe  permiinon  of 
tbe  Privy  Council.  Prah  Nath  Eoi  Chowdhbt  e. 
KAsmBNATH  Cbowdhbt  8  W.  &,  KiB.,  96 

See  Uakokis  HnSBm  v.  BAu  Lal  Boy 

[6  W.  B.,  HlB.,  BO 

7a   — Foirer  of  Higb  Oonrt  to 

rcBtorti  appeal. — After  an  appeal  to  Her  Majeaty 
in  Council  baa  been  ^imined  for  default,  or  for  any 
reaion  removed  from  the  file  of  the  Bifh  Court, 
under  tbe  law  or  under  the  rulei  of  the  Court,  it  ie 
in  the  (hicretioD  of  the  High  Court  to  reetore  the 
appeal  aftar  the  period  of  nx  mantba  allowed  for 
preferring  inch  appeoli  ha*  expired.  In  tbb 
XATmx  o>  EHB  rimioii  ot  Baoiu  BufosB  Hum 
[B.  I..  B.,  Bop.  ToL,  780 

Basea  BnrosB  Misbeb  «.  Kxifakotbb  Debia 
[7  W.  a.  681 

Contra,  Ix  be  ^ouinr     .  6  W,  B.,  Klfl.,  191 

7a  Appeal*   etmei 

off' for  d^amlt  i»  maJting  depoeit.—Tht  High 
Court  baa  no  authority  to  reetore  appeal*  to  Her 
Uajeaty  in  Council,  diamlued  or  ftincb  off  the  file  for 
de&ult  in  making  depodt.  In  thb  juttbb  or  thb 
ninioii  or  Sbbbkaitt  Bar    .        .    7  W.  K,  74 

(e)  HiaonuBiors  Caibb. 

60. Fiq>era  forwarded  with  ro- 

oord — BevitiB, — Where  an  application  for  review 
wai  rejected  and  no  appeal  to  the  Privy  Council  waa 
filed  againit  the  order  of  rejection,  papen  filed  with 
tbe  application  for  review  will  not  be  forwarded  with 
tbe  reMid  to  tbe  Privy  Council  on  the  appeal  at  the 
eate.  FvBBBBVossra  Hahoicbd  Absah  Chow- 
DBBT  s.  NAJVMvmasA  CaowDEBAnr 

{S  B.  I..  B.,  A.  C.,  S64 :  11 W.  &,  14B 
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APFBAZi        TO       PBIVT       COVSCtL 

— contiiuud. 

2.  PEACTICE  AND  PKOCEDUBE— conii'imdi. 
AdmiraUy  Biiltt.—By  rale  8E  of  the  mlea  retpecting 
■pp^K  from  the  Viee-Adnuraltjr  Cmirti  ftbrcad,  made 
ud  orduned  bf  King  WillUm  IV  in  Conucit,  in 
panouice  of  the  SUtnte  3  WUl.  IT,  in  c.  El,  mU 
ftppekls  from  the  deereca  of  Vice-Adminlty  Contta 
are  to  b«  aaMited  within  fifteen  dayi  ftft«r  the  data  of 
the  decree.  Seld  that  the  woida  "after  the  date  of 
the  decree"  mean  after  the  date  when  the  decree 
U  pronounced  by  the  Admiraltj  or  Vico-Adnuralty 
Court,  Bi  the  case  may  be,  not  the  date  when  the 
decree  ii  redQced  to  writing  and  aignod.  On  tbe  2Srd 
Joly  1880,  tbe  High  Conrt  in  iti  Appellate  Juriadic- 
tioD,  modifying  a  &cree  of  the  High  Coiui  ai  a  Conrt 
of  Vice- Admiralty  in  a'.caoie  of  i£image  by  colliiiiin, 
referred  it  to  the  Begiatrv  to  auesi  the  damage*  that 
had  been  incnrred  in  r^Crence  to  one  of  the  ship*, 
both  of  wUch  were  held  to  be  in  fanlt.  The  parties 
went,  without  protnt,  before  the  Keriltrar  iSr  that 
pnrpoae,  the  InpngnMita  alio  having  bUcen  ont  procen 
to  compel  the  appearance  of  the  promoventt  before 
Mia,  and  the  damage!  were  aweawd  with  the  eonient 
of  both  parties  at  a  eert^n  amonot.  On  the  3nd 
September  18S0,  a  notice  of  appeal  was  girm  wi 
behalf  of  the  impngnants,  and  was  recorded  as  aveited 
pnnaant  to  mle  36  above  referred  to.  Hald  that  the 
appeal  wsa  not  within  time,  more  than  fifteen  daji 
baring  dapMd  after  the  decree  before  the  appeal  was 
BMertod.  According  to  the  law  lud  down  in  the  Tice- 
Admfamlty  Coarts,  the  ptoceedinga  taken  before  the 
Begistiar  were  themtelvei  nifllciait  alio  to  prevent  an 
appeal  at  of  right.  Tm*  owubhb  or  ihb  amt 
"  BRtnoLDJi. "  o.  Thb  Bainra  Itoia  Swiit  Nati- 
OAHoir  CouAiiT  .    L  L  B.,  7  Gala,  K47 


Act,  mi,  i-  S^Clctiag  of  tU  Court— Befotit  qf 

(»««y  far  expemet  of  appeal — Poioer  of  High 
Court  to  etHarge  (tm*.— Tbe  peidtionen  had  obtained 
a  certificate  on  the  lat  of  Septemba  to  appeal  to 
HerUajeety  in  Cooneil  from  a  decision  paiaed  againit 
them  by  the  High  Conrt  on  the  4itb  of  May.  Accord- 
ingly the  period  dnring  which  they  were  reqnired 
to  deposit  tbe  amonnt  for  the  trmnglation  <a  the 
record,  nnaer  s.  U,  d.  (i),  of  Act  TI  of  1874,  expired 
on  the  4th  of  November.  The  offlees  of  the  Court 
reopened  after  the  vacation  on  the  B3rd  October,  bnt 
the  Benches  did  not  begin  to  ^  till  tbe  ISth  Novem- 
ber, On  tbe  lart-mentioned  date,  the  petitioner 
bronght  in  the  money,  and  it  was  refuse!  by  the 
oflteer  of  the  Court  as  being  too  late.  Seld  that 
it  was  rightly  refused,  and  that  the  Court  had  no 
power  to  grant  pennisnoD  to  depomt  it  after  the 
prescribed  time.  Iir  thb  )unn  oi  thi  PBrrnoa 
OF  Lalu  Oopu  Chuiis     .  L  It  B.,  S  Oftl&,  138 

67,  Act  VI  of  1^4, 

t.  11— Power  to  tulargt  (ime— iVarfiee.— The  re- 
quirements of  s.  11,  Act  VI  of  1874,  a*  to  the  depoat 
of  coBt^  are  not  absolutely  imperative.  The  Oonri 
has  power  m  its  dlscretioD  to  modify  them,  and  when 
the  period  for  makihg  the  depodt  eiirites  on  a  day 
when  tbe  oMces  of  tbe  Conrt  are  closed,  it  is  a  reaeon- 
able  eierciss  of  that  £fcretion  to  allow  the  deporit  to 


APFBAI.       TO       FBIVT       OOUlTCIIi 

3.  PBACnCB  AND  FBOCEinTBB-~e««MiMMii. 
be  made  on  the  day  Qiej  re-open.  Iv  IHI  lumB  01 
TBB  rtaaiox  or  Booatttnvxi  Kobb 

[L  Ik  a,  a  Gale.  97a 

661  IHsmlHftl    of   appeal    fi» 

defhnlt  In  dspoait  of  seeorftr  uul  In  tran- 
Milblng  record— .let  VI  of  1S74,  m,  11, 14,  and 
IS. — On  an  application  to  stay  proeeeffings  in  an  appeal 
to  the  Frtvy  Oonndl,  which  bad  been  piusuiled  on 
2nd  July  1874  from  a  dec^rion  of  the  High  Court  co 
its  Origioal  Side,  it  appeared  that  no  depnU  bad  bem 
made  by  the  appellant  to  defray  the  costs  of  transcrib- 
ing, etc,  as  provided  by  s.  11,  Act  TI  of  1674 1 
that  no  steps  had  been  taken  to  pnaeeute  the  appeal  i 
and  that  no  security  had  been  dniDaited  for  the  ooata 
of  the  respondoit  diM«  the  wntioa  of  appeal  waa 
presented.  The  Court  gianted  a  rule  callmK  en  tbe 
appellant  to  show  canse  why  the  pracaeSngi  on 
appeal  should  not  be  stayed,  and,  on  hii  not  appearing 
to  (how  csnNt  ordered  tlat  tbe  appeal  shonld  he 
struck  off  the  file.  Tbaxoo*  Eafilvass  Sasai  e, 
Tki  OoTiBitKxirT    .        ,    L  L.  B„  1  Oalo,  U9 

68.   ^^-  Failnra   to  givt 

ucmritg—Poatr  to  lalarga  iimt~Aet  Fl  </  1B74, 
u.  S  and  11. — An  intending  appellant  to  the  Privy 
Conncil,  who  held  a  certificate  under  Act  TI  of  187'fc 
g.  6,  laving  Uled  to  give  tbe  requinte  seonritj 
and  depodt  within  the  six  weeks  prescribed  by  s.  11, 
an  order  was  pasted  to  strike  off  hi*  applkation  to 
apptal.    As,  however,  the  defendant  m  tbe  Conrt 


against  the  grant  of  the  certificate  the  applicant  con- 
tended that  the  six  week*  would  not  begin  to  ran  until 
inch  appeal  was  finally  dispoaed  ol  Stld  that  there 
was  no  ground  fOr  this  contentlcai,  as  the  appeal  did 
not  operate  as  a  stay  of  pnteeedingi,  nv  remove 
the  rmnrd  to  any  other  Conrt.  Mtld  that  the  Conrt 
had  no  iurbfictkn  to  enlarge  the  time  ^edfled  in 
•.  11.    ivnxmma  Dm  Box  Eur  v.  Ioann>BQ 

Dks aBw.K,8ao 


7a- 


for  giviiiff  teenrity.—Tba  time  allowed  by  ■.  60S 
of  the  Ci^  Procedure  Code  for  giving  the  security 
and  making  the  depont  required  by  that  section  m»y 
be  extended.    FAzUL-trx-BtBU  Bmdk  v.  Hcu> 

O.  i„  iL,  e  AIL,  aso 


71  - 


-  Sxttait 


■1 


Mm  for  no%ritv  •'■  appeal—Cinl  Froeedmre  Ci 
fAH  X  of  1S77J,  I.  00^— The  words  in  ».  603  oi 
Act  K  of  1877,  reUUng  to  the  time  within  which 
security  is  to  be  givem,  are  directory  only ;  and  al- 
thoufth  they  are  not  to  be  departed  fnnn  without 
cogent  reason,  the  Court  from  wUch  the  appeal  is 
proterred  has  the  right  of  extending  the  Hme.  In 
Uii*  case,  a  satiifaotorj  explanation  having  been 
given  of  dday  in  giving  security  until  after  the 
time  United  by  the  uuve  Hction  had  Bifized,Seld 
that  the  Court  had  rigfatly  exercised  diacretian  in 
nteniSng  Oie  time.    In  Iht  nmtttr  of  tkt  petition 


iizoabyGoo(^Ie 


Dta£ST  OF  CASKS. 


APFBAL       TO       FBIVT       COXrVCU. 

X.  PSACTICE  AHD  PBOCEDUBE— eo«<iaMi. 
of  SoorjmatAi  Koer,  I.  L.  R.,  a  Cale.,  373,  ftpprored. 

(X  Ij.  B.,  10  (Mil.  667 :  Zi.  B.,  U  L  a.,  7 

7&  Bnlargexaent  of  time    fOr 

making  deposit  of  oosta  of  appeal— riflu  /sr 
app»alit^~Cml  Froctd»n  Code,  tt.  €00,  602. 
— The  Conrc  m»y  tolscge  the  tdma  for  ""'''"e  ''^^ 
depodt  required  by  drif  Froeedare  Code,  >.  S02,  for 
oogent  nuon*  nnder  the  mle  in  Burjort  t.  Bhaga*a, 
L.  S..  11 1.  A.,  7  : 1.  L.  S.,  10  Cale.,  6S7;  but  thoM 
nucmi  molt  be  inch  u  would  lesd  the  Conrt  to 
be^ere  that  the  puij  wm  diligent  In  due  tine  to  be 
prepared  to  lodge  tbe  depont  within  tbe  limited 
pcnod,  and  tiat  he  wu  prevented  from  doing  m  not 
owing  to  abaence  and  the  difBculty  of  getting  fcodf , 
but  owing  to  Mnne  circnmitsncee  e.ccid(iit&l  or  other- 
wise oTer  which  he  had  no  cfrntral.  or  owlog  to 
intitake  which  the  Comt  would  eoneider  not  onmian- 
■hlg  or  cftnied  by  negligence.  Eaxoabaxi  r.  Hahi- 
uxBB]uiau.        .        .     L  L  R,  U  Kad.,  aei 

CL  Ik  B.,  14  MmL.  89B  note 

78.    ■    "  Seearlty    fur   ooste    of  to- 

■p(mdent~-C4«i7  ProctdiHt  Code  (AH  XIV  of 
ISSaj,  u.  60e  a%d  610~£isikt  of  tmrtty  to  diipale 
foJiAfy  of$ee%rit^  band  notmithttamdiiig  admi»»io<t 
tf  appeal.— Ifotwithitan  ding  tbe  adnuMion  of  an 
awotl  to  Her  Hajerty  la  Couocil  oDder  (.  603  of  the 
Code  cf  Civil  ProMdnre,  a  nirety  l>  not  precluded 
trtta  qneatkgiing  the  validity  of  the  ucurity  bund  in 
aieention  pn>c«^iiigi,  inaimnch  aa  he  waa  not  a  party 
to  the  Older  «t  tbe  High  Cunrt.  QianrDai  Nath 
Hdskuib  V-  BuoT  QoPAx  HiriauBi 

[X  L.  B.,  as  Calo.,  048 
8  C.  W.  N.,  84 


74.  - 


qf  18S2J,  M.  696.  B99,  600.— A  on  the  Bth  September 
IBSB  filed  hi*  petition  of  appcal'to  Her  Majerty  in 
Conneil  againit  a  decree  obtuned  agunit  him  by 
£  on  the  19th  Hay  1885.  On  the  11th  September 
1BS6  ^a  altoniey  recdved  for  approval  frcm  the 
Kegiibw  the  uiual  draft  notice  calling  npon  3  to 
ihow  eaoae  why  the  caie  wai  not  a  fit  and  proper 
one  for  appeal  to  Her  Uajeaty  In  Conndl;  thia  dnft 
notice  waa  never  returned  aa  approved  or  othowlw 
to  the  Re^abar,  and  no  farther  Bt<^  were  taken  to 
pnaeeate  the  appeal  On  the  lit  April  ISSS  B 
appHed  to  have  tbe  appeal  rtrnck  ofl  for  want  of 
woaeentiMi.  Bald  that  he  waa  entitled  to  the  order. 
WooBaju  PooKU  e.  Tisbaitjib  Vtsavm 

[L  li.  B.,  la  Oalo.,  668 

76. BeUy   in  tnuamlMion  of 


appeftl— P^w^  of  Sigh  Cow^.— Until  a  peti 
of  appeal  to  the  Privy  Council  preaented  to  uie 
High  Conit  haa  been  adinitted  and  alhiwed,  a  par^ 
ha«  no  right  of  appeal  to  the  Privy  Conndl.  It 
the  petition  ia  allowed  to  remNu  on  the  file  of  the 
Court,  and  ia  not  ptOMcated  vrithin 


8H    ) 
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— ootlitmtdi 
2.  PBACTICB  ABD  PBOCEDCBG-eoaCiMMi. 
time,  the  Court  haa  power  to  order  iti  removal  from 
the  file.     QoEABDHAa  Bashoko  ih  Hako  Bm 

[S  B.  li.  B.,  O.  C,  136 :  a  O.  on  appeal, 
6  El  I..  B.,  78 :  14  W.  B..  O.  a,  84 

76.  Appeal  admitted  after  tlm« 

— Potrer  to  m'tei  appeal. — In  a  eate  where  the 
period  within  which  an  application  (tor  leave  to  appeal 
to  England  expired  during  the  Duaeeiah  vacation,  and 
the  application  waa  presented  on  the  flrat  day  of  the 
Conrt  ritting  after  the  vacation,  when,  though  notice 
waa  aerved  undar  the  nilc*, — no  canae  beine  ebown  to 
the  ooDtrary,— the  appeal  waa  admitted  and  the 
applicant  allowed  to  iDcnr  lai^e  costs  for  tranalatiDQ 
and  tranacriptLon,  and  the  record  wai  nearly 
ready  for  trannniiaian, — Stld  that  the  plea  of  limit- 
atieu  coold  not  at  this  atage  be  heard  in  bar  to  the 
adniMion  of  the  appeal,  and  that  tbe  High  Court 
waa  bound  to  allow  it  to  go  on,  anbject  to  the  ordera 
at  the  Privy  Coancil.  BaJ'  Ejmbsh  Sinaa  v.  Hitbo 
SooHDCsia  DuaBB    .  .    16  W.  B.,  S56 

77.  Power  of  Higb  Oourt  to 

oonsolidAte  ttppeaSs  or  admit  tlme-e^plred 
appealB.~Thfl  High  Conrt  haa  no  power  to  conaoli- 
dAt«  appeals  to  the  Privy  Coancil  or  to  admit  appeal* 
to  the  Privy  Council  in  caaea  in  which  the  time  for 
filing  an  appeal  haa  expired :  nich  conaolidation  or 
adnuiaion  cannot  be  made  withoat  the  pemunion  of 
the  Privy  Council.  Pbait  Naib  Boy  CaowDHar  v. 
Kabeibhath  Cbovdbbt  a  W.  B.,  Mia.,  90 

Stt  Mabohbs  UtrDBFB  t.  Bax  Lal  Rot 

[e'W.B.,UlB.,60 

78^   Power  of  Hisb  Court  to 

TCHtore  appeal. — After  an  appeal  to  Her  Majesty 
in  Conndl  baa  been  dismined  for  de&ult,  or  for  any 
maon  removed  from  the  file  of  the  Hi«h  Court, 
under  tbe  law  or  under  the  rulei  of  the  Court,  it  ia 
in  the  discretiou  of  the  High  Conrt  to  reatore  the 
appeal  after  the  period  of  aix  menths  allowed  tor 
preferring    inch    appcala   haa    expired.      Iv    thb 

MATIBB  Ol  TH*  FRiTIOH  Ot  BADSA  Blir<n>B  MtSSBB 

[B.  L.  B,  Bnp.  Vol,  780 

Basha  Bnrora  Htsent  e.  Ebipamotsb  Dbbu 

I7W.B..681 

Conira,  1»  bb  ^ouxmi     .  6  W.  B.,  His.,  Ifll 

78.  Appealt   itrveh 

of  for  dtfamlt  »  mating  d^poiit.— The  High 
Court  has  no  antbority  to  restore  appeale  to  Her 
Majesty  in  Council,  ^smiaied  or  sbnck  ofF  the  file  for 
default  in  makiDg  depoait.  IK  thb  iuttbb  or  thb 
EBTinair  or  Sbbbiabt  Bot    .        .    7  W.  B,  74 

(o)  MiaOBLUVBOttS  Cabu. 

80.  — __  p^era  forwarded  witbre- 
OOrd — Stvutw. — Where  an  application  for  review 
WW  rejected  and  no  appeal  to  the  Privy  Council  was 
filed  against  the  order  of  rejection,  papers  filed  with 
the  apidUation  for  review  witt  not  be  forwarded  nitb 
tbe  record  to  the  Privy  Council  on  tbe  appeal  of  the 
case.  FiTKBBBtrfiSBair  Haboked  Abbab  Chow- 
SBBT  c.  NAJnHUBiBU  Chowdbkaui 

[S  a  I^  B..  A.  a,  864 :  U  W.  B.,  146 
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AFFEAX. 

2.  FBACTICE  ASH  PBOCEDnBE— eOMlMiad. 

81, TranBlatloii  of  aooonnt-booka 

Aod  paper B—C<»tj.~ Where  it  wm  impotrible  to 
•ay  whather  cert^n  accoonUboob  ■  and  papen  weN 
DWterisI  01  lelevuiti  or  BTen  were  part  of  the  ei^dcnee 
in  ths  cue,  the  HLgh  Court  declined  to  put  the 
appellant  in  an  appeal  to  England  to  the  eipenie  of 
tranilatiiig  and  tnuuciilnng  tham,  bnt  gtre  the  re- 
■poadoit  the  option  of  triAllating  them  at  hie  own 
eipanie,  with  a  view  to  their  han^  laiit  to  Sngland 
ai  an  appendii  to  the  ree<»d,  leaving  it  to  the  Privy 
Council,  in  the  event  of  the  mpoDdent  being  nc- 
ccaafol,  to  mate  anj  oider  they  pleued  at  io  the 
coeti  of  trantlatbn.  In  tei  kaths  ov  thb  Pin- 
Tiov  0*  B*j  Cooxix  BlBOO  DW  W»t>  SiiraH 

62.  — ; Bvldenoe— JSvtt'ii^    marked 

/or  idtnlijlcalioii  nfltr<oardt  markti  at  "  adntitted 
tM  hot\  tidet"  6g  £««al  Cltrt — Certificalt  ly 
Cimrt  at  to  the  atdortoMUt  <m  mihibili — Seeord 
qf  appeal  to  tka  Privy  OoiHteit-—la  an  applica- 
tun  tor  a  cotiflcate  that  a  limited  meaning  ihonld 
be  placed  nptm  endononaiti  made  by  the  Bench 
Clerk  on  ceit^  eihibite  printed  in  the  paper-book 
in  a  suit,  which  had  gone  on  appeal  to  the  Privy 
Conndl.  the  Court,  coDiidering  the  reaaoni  for  the 
application  to  have  ariaen  fnon  the  natore  of  the 
oaea  and  from  the  otHitentioDi  on  either  lide,  left 
the  matter  to  be  dealt  with  by  thsii  Lordihipa  of  tiie 
JntUdal  Committee,  at  the  tame  time  directing  ib 
order  to  be  forwarded  to  the  Privy  Coondl.  Battis 
Kobe  v.  Chout  Nabuk  SivaH 

[L  lb  B.,  91  Oal.,  476 

88,   TranalAtion     of     dseds.— 

Baiecnamaa  and  nfeenamai,  aa  well  aa  leonrity 
bondi,  oonnected  with  appeali  to  England,  need  not 
be  in  Engliah.  Mahombd  Tdku  Chowdhbt  v. 
LvoHUf  DT  SnoK  DooaDH    .        ,  7  W.  B>,  S81 

64. AppMl,  Pftodenoy  of  efbot 

ot— Legal  ditabiiitv — BigAt  to  no. — The  pendency 
of  an  appeal  to  Bngland  doei  not  pnt  the  party  who, 
■nbject  to  that  appeal,  is  the  owner  of  an  edMto 
nnder  a  legal  diaability  to  bring  a  mit  in  that  charao- 
Ur  atninst  third  paitiea.  Puhlas  Snr  v.  Bajbit- 
SXA  Khhobb  SasoK 

[S  B.  I,.  B.,  F.  C,  Ul :  IS  W.  B.,  P.  C,  8 

86. Agr»«meDt  not  to  appeal— 

ApplieiUifM  to  itay  proceedtHfft.—Whaie  an  appeal 
ii  preferred  contrary  to  an  agreement  not  to  appeal, 
application  to  itay  the  prooeedingi  ehonld  be  made 
beJM«  the  caae  U  prepared  tor  hearing.  Ama  Au 
V,  iRvnun  EoiB  OB.  ii,  b^  490 

S.  STAT  OF  EXECUTION  PENDING  APPEAL. 


appeal  admitted—Fraotioe— CinJ  Preeedmre 
Code  fl88SJ,  M.  608  and  808.— Where  a  petitaon 
for  iMve  to  appeal  to  the  Privy  Conncil  from  a 
dpcree  of  the  High  Conrt  has  been  prtMoted,  the 
High  Conrt  may  grant  a  itay  of  Biecntion  of  ita 
^lecrec,  althongh  the  appeal  ha»  not  yet  been  admitted 


APFHAL     TO     PEnrr     oonKcn. 


8.  STAY  OP  8XKCDTI0N  PENDING  APPSAL 

under  i.  GOS  of  the  Civil  Prooednre  Code  (Aet  ZIT  of 
1882).    Jasui  v.  Sau  HAHonD  jAmsBHor 

^  I..  B^  Id  Bom.,  10 

87. Seooritjr   asalnat  party  in 

poaaaasloti— iJM;;.  Mey.  XVI  of  1797,  e.  A— 
Within  nx  monUii  after  decree  vid  prior  to  the 
admiinon  of  an  appeal  therefrom  to  England,  ttw 
Sndder  Conrt,  on  an  es-parte  application  withont 
notice,  iMned  an  eiecation  order  patting  the  decree- 
bolder  in  poneakm.  TUe  wai  tEons  wtthoot  callmg 
for  Mcnrity  a*  provided  by  a  4,  Bengal  BeRulattian 
XTI  of  1797.  The  app^nt,  on  the  adniunom  of 
the  appeal,  applied  to  the  Sadder  Court  tor  aecnrity 
from  the  party  in  poMeoion  pending  the  appeM, 
bnt  that  Cuiui  held  that,  ai  the  decree-holder  wai  in 
poMweion  under  an  eieontioa  order  which  could  not 
be  appealed  from,  tbey  had  no  power  to  interfere. 
On  petition  the  Judicial  Committee,  nnder  the  rircnm- 
■tancet  tad  on  affidavit  of  wtit^  made  an  order 
declaring  that  It  wai  competeot  to  the  Sadder  Court 
to  reqiure  Mcarity  to  be  given  for  protecUon  of  the 
[nnperty  pending  the  appoU,  notwithitanding  execn- 
tion  of  the  decree  had  iunadi  and  gave  permiirioo  to 
the  appellant  to  a^ly  to  the  Snddn  Court  with  ■& 
intiniatian  of  that  opinion.  JAaivMML  Bittool  0. 
HosamiB  BBaox  .  10  Hoora'a  J.  A.,  186 

8a- 


Bev  Seg.  XVI 

of  1797,  «.  A— The  plaintiff  obtuned  a  decree  for 
posHuion  of  a  lamindari,  wMch  wm  revened  on 
appeal  by  the  High  Conrt.  Hie  plaintiff  thn 
appealed  to  the  Privy  ConndL  Under  fuob  dream- 
(tancei,  ths  Hish  Court  hai  no  power,  nnder  a.  4^ 
Begnlation  XVI  of  1S97,  to  order  Kcnrity  to  be 
taken  from  the  defendant  (reepoadent)  in  the  appeal 
to  ths  Privy  Cooneil  for  the  doe  pertinmance  of  mch 
orden  aa  the  Privy  Conncil  may  pae*  in  the  appeal, 
or  to  impend  the  decree  revendng  the  decliion  of 
the  flrtt  Conrt.  Nilkhik  Tsaxoob  e.  BiSB- 
OBinniBB  TsAEoos  OosiAor    .  9  W.  B^  TBm^  88 

89. The  High  Court 

cannot  intoifere  to  reqnire  laonrity  from  a  party 
who  hai  formall;  been  pnt  in  poeteeilan  of  the  pro- 
perty in  diipnto  in  eiecntion  of  a  decree,  where  exe- 
cution wai  taken  ont  before  an  appeal  to  the  Privy 
Council  wBi  preferred  and  admitted.  Hvao  Soon- 
SUBBB  Dbbi«  v.  Srarairioii     .    6  W.  B.,  IDa.,  IS 

90.   Baaarltr—PailMre  tofurmUh 

ee<mrilf—Be»g.  Itey.  XTI  qf  17B7,  e.  A-Inthe 
cawof  an  appealtothe  Privy  Conooil,the  Court  ha* 
no  power,  on  failure  of  baOt  partiea  to  fnndih  Men- 
rity  ai  nquired  by  a  4,  fi^iUation  XVI  of 
1797,  to  attach  any  property  held  by  the  appellant 
beyond  that  decree.      Ehoboo  Laui  ■.  Kaar  Laiu 

ts  W.  B.,  aus.,  87 

81. .Bear.  E^.  XVI 

nfl7S7,  *.  A— When  an  appeal  to  the  Privy  Council 
"ku  been  admitted,  alt  that  the  High  Court  can  do 
ii  to  procseil  nnder  a  4,  Bagnlatton  XVI  of 
1797,  to  itay  the  exeention  of  the  decree,  on  the 
appellant  giring  lecurity   tat  the  dne  performance 
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rf  the  decree  of  the  Priry  Conacil.  Bnt  the  Conrt 
cumot  coutinne  Ul  attMliment  of  monej  made  under 
BcgnUtion  II  of  1806  during  the  pendency  of  the 
"    ■  1  the  Zillah  Conrt>  after  the  decree  of  the 


>  Bauvaik  Chowvhht 
[6  W.  R,  Hia^  17 

~  In  the  cue  < 


98.- 


»^e*l  to  the  PriTy  Conncili  leciinty  to  the  extent  of 
tbe  whole  (am  decreed  need  not  alwayi  be  taken 
from  the  decree-holder.  When  geCDrity  i*  token  for 
left  thta  the  foil  amonnt  decreed,  the  clecree>ho1der 
■honld  he  restr^ed  from  iMiiing  proceii  of  execution 
with  a  Tlew  to  realizing  any  ram  in  eicew  of  the 
amount  for  which  lecority  ie  giren.  Molca  v.  Scm- 
rcT  Kooirwut  .       0  W.  R,  Hl«.,  eS 

98.  I  .The  ZiUab   Conrt 

decreed  a  anH  in  plaintilFe  favonr.  On  appeal  the 
High  Court  reveraed  the  judgment,  and  remanded 
the  caMi  T"^^'"g  no  order  m  to  the  ccsti  of  the 
appeal.  Against  snch  remand  an  appcaJ  was  pre- 
ferred toHerHajntyin  Conncil.  Tbe  Zillah  Conrt, 
however,  pioceeded  with.the  case,  and  eventually  dig- 
mitaed  the  whole  rait,  and  the  defendant  applied  to 
execute  the  decree  for  hii  cost*.  Htld  that,  in  anch 
circnmgtances,  the  High  Conrt  wai  not  competent, 
nnder  a.  i,  Begnlation  XVI  of  1T97  (the  lart- 
moitioned  decree  not  liaving  been  ai^ietkled  to  it),  to 
nupend  execution  of  decree,  or  to  direct  the  taking 
of  aecnrity.    to  thb  iuttb&  o*  thi  rrcmov  ov 

OVOOBOOF  CHnBSBB  HODKZBJBE 

[6  W.  B.,  Mid.,  4S 

94. When  an  appellant 

to  the  Priv^  Council  sppliea  to  the  High  Conrt  to 
ftay  eiecntion  of  tbe  decree  on  giving  secnrity,  and 
action  ii  taken  by  the  Conrt  on  tach  application,  a 
Principal  Sndder  Ameen  hai  no  anthonty.  without 
ths  cBraction  of  the  High  Court,  to  make  an  order  on 
an  applicstiim  to  execute  the  decree,  thoogh  the 
indgment-debtor  ahould  have  &iled  to  give  aecurity. 
bnn  Fbbbhad  e.  Uitdbib  Naxh  Chowdhbs 

^  W.  B.,  STS 

96.  PoBW  of  High 

Cesrf.— The  High  Conit  can,  on  cauie  ihewn,  re- 
qnire  aeenrity  trmn  a  decree-holder  who  bu  been  pnt 
m  pcMeMon  in  eiecntion  of  decree  agunit  which 
an  appeal  haa  hecn  preferred  to  the  Pnvy  Council, 
and  ii  itSl  paidtng.  It  is  not  imperative  on  tbe 
High  Coiut,  nnder  inch  circnmrtancei^  to  take  aecn- 
litjr  from  the  decree-holder  in  poMeftian,  imleM  it  be 
■hnrn  that  the  party  in  poesearion  is  "'»H"e  waste, 
or  is  so  embarrassed  by  debt  that  the  estates  are 
likely  to  be  seized  by  crediton  in  mtiifaction  of  their 
chums,  or  nnleas  some  other  good  cause  be  given. 
SoosAJ  Homes  Datbi  c  ^uimumni  MoHAfATruB 

[isw.B.,sge 

96. Widouft  itUtrtit. 

— A  jndgnunt-debtra'  who  had  been  permitted  to 
retain  possession  of  dtspnted  property  pending  an 
appeal  to  England,  on  famishing  security  for  mnne 
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APPEAL       ' 

—continstd. 
a.  STAY  OF  EXECUTION  PENDING  APPEAL 

— eo*tiimed. 
profits  and  costs,  deceased,  and  the  iridow  offered 
her  life-interest  in  hit  estate  as  secnrity.  Held 
that,  as  bar  interest  was  only  tempcsBry,  it  could  not 
ba  accepted  as  competent  secnrity.  Pdool  Koib 
aliat  Easata  Eobb  v.  Dabbe  Fbbbacs 

[12  W.  E.,  187 

97.  - 


-  Stns.  Sag.  XVI 
of  1797,  t.  A— When  an  appeal  ig  preferred  to  Her 
Majesty  in  Council  from  a  decree  of  the  High  Court, 
tbe  security  to  be  taken  from  the  decree-balder  must 
be  regulated  by  g.  4,  Bq^Utian  XVI  af  1797  i  the 
practice  being  to  calculate  for  an  amonnt  sofflcient 
to  meet  the  mesne  proflta  which  are  to  go  to  his  hand* 
from  the  date  of  big  obtaining  posscgoon  to  the 
probable  date  of  the  eventual  execution  of  the  dacree 
of  tbe  Privy  Council,  which  period  ig  generally  taken 
to  be  three  years.  AuEVBOoniBeA  Ehatooh  v. 
Ddiwb        ....  14W.B.,S61 

9a- 


Beng.  Sag.  XVI 

of  17S7,  t.  4. — Applicatian  for  decree-holder  pending 
deciwan  of  appeal  to  the  Privy  Council  to  give  secu- 
rity refused ;  Aikhue,  J.,  following  the  Full  Bench 
ruling  in  the  cats  of  SajkUten  Sing,  B.  L.  S.,  Sup. 
Vol..  SOS  .■  e  W.  S.,  Mi,.,  in  ■,  and  Patti,  J.  (whihit 
declining  to  follow  that  ruling),  considering  the  appli- 
cation premature,  because  merely  put  on  the  file  of  the 
High  Court  without  the  appeal  being  gnhmitted. 
BUBHA  Laij,  c,  Thb  Coitbt  o»  Wabbb 


"w-  a^ffictmev  oTtt- 

curiti/. — The  High  Court  having  ordered  a  jniigmEnt- 
debtor,  pending  an  appeal  to  the  Privy  Conncil.  to 
famish  security  within  two  months,  he  put  in  a 
petition  in  the  Zillah  Court  on  tbe  last  day  allowed 
by  the  order,  tendering  a  darpatni  mehal  as  seca- 
rity,  and  on  the  day  f^Iowing  gave  an  unregistered 
secnrity  bond.  The  Judge  rejected  the  bond.  Meld 
that  the  bond  wag  not  reqnired  to  ba  registered  nntil 
the  security  had  been  accepted ;  and  that  tbe  Judge 
should  have  Erected  an  investigation  into  tbe  good- 
ness and  gufficieney  or  otherwise  of  the  property 
tendered.    Dunhb  e.  AUEHBOOinsBA  Ehatook 

[18  W.  H.,  41 

100. The  decree-holder 

(respondent  to  England)  was  required  immediately  to 
elect  between  furnishing  security  and  drawing  the 
sum  deposited  by  the  appellant  on  scoonnt  of  iradlat 
and  costs,  and  (upon  her  failure  to  do  to)  allowing 
the  appellant  to  obtain  a  refund  of  the  depout  upoa 
giving  the  like  security.  A  party,  who  seeks  to  obtun 
security  after  tbe  decree  has  been  executed,  must 
show  special  circumstances  (e.g.,  waste  or  improper 
daaUng  with  the  property)  befm^  the  Conrt  can  grant 
such  an  order.  Jcotloo  IiAiJ<  Oopassia  t.  Jaioebb 
BiBBE 17W.B.,6S1 

lOL — ,  Bang.  Sag.  XVI 

of  1797,  I.  4. — In  a  suit  in  which  an  appeal  to  tbe 
Privy  Conncil  from  a  decree  of  tbe  High  Conrt  hat 
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from  hsB  joTudictioa  to  ume  ezccatnn.  Although, 
Bs  s  geneial  role,  the  High  Coorti  wUl  take  lecnritjr, 
nnder  a.  4,  B^^ation  XVI  of  17lW,  before  allowing 
execution  of  a  decree  while  there  is  an  appeal  to  the 
Prirj  Council  pending,  yet  the  Conit  may,  under 
certain  oircumatftncoa,  allow  eieontion  without  taking 
■eoQiity.  Where  the  lower  Court  a  informed  that 
there  has  been  an  appeal  to  Ber  Majraty  in  Council 
from  the  decree  which  it  ii  a«ked  to  execota,  the 
lower  Court  ahould,  in  the  eierciia  of  iti  digcretion, 
allow  time  to  the  parties  to  apply  to  the  High  Cuurt 
to  itay  execution  or  to  require  lecurity  from  the  party 
left  in  poaMticin,  before  iiiuing  execution,  unless  it 
■iMmld  we  danger  ol  the  property  being  made  away 
with  in  (be  bterraL    Loch,  J.,  differed.     Wias  v. 

-RAJZUsmri  Bdi        .    B.  !&  B.,  Snp.  VoL,  541 

e  W.  B^  Mlh.,  84 

lOa.  Benff.  Seg.  XF7 

•(^  i797,  t.  4. — The  plalntifT  obUined  a  decree  for  poe- 

'tewon  of  part  of  a  lamindari  in  the  Court  below,  and 

'in  execution  obttuned  poMcaaion  on  giving  ■ecnrity. 

*On  appeal  hy  the  defendantH  to  the  High  Court,  the 
decree  wai  reverted  and  mtitulJon  ordered.  Flaiutiif 
then  appealed  to  the  Privy  Conacil,  and  applied  to 
the  High  Court  to  be  lelt  in  poHrBaion  upon  bia 
former  aecurity.  Stld  that  ».  1,  Regulation  XVI  of 
1797,  did  not  apply,  and  the  plaintiff  ww  not  entitled 
either  to  kee^  poemiion  or  to  require  the  defendants 
to  give  security ;  but  the  defendant!  were  entitled  to 
mtitution  of  the  property  without  securHy,  whether 

-the  judgment  of  the  High  Court  ordered  restitution  or 
not  1  but  that  it  was  within  the  diserGtion  of  the 
Court  to  call  upon  the  defendants  to  give  aecurity  for 

-costs,  if  any,  awarded  by  the  decree  of  reversal.    Ii> 

•tK»  MATCHB  OS  THB  PBTmON  01  ItUXt89EX  SOTGH 

[B.  L.  B.,  Bop.  VoL.  QWi  «  W.  B,  Hie^  Ul 
10&- 


peal,  obtained  possession  of  the  land  decreed,  and 
railed  their  coats.  ^  The  defendant  aft^ards  filed 
sn  appeal  to  the  Privy  Council  agaiuet  the  decree  of 
the  High  Court.  After  sdmisBiDn  of  the  appeal,  he 
applied  that  the  plaintiffs  migJit  be  called  upon  to 
(nrniah  secnrity.  Hrld  that  under  i.  4,  Kecnlation 
XVI  of  17B7,  the  application  could  nut  be  entertained. 

lon&BAIS   PlTnjR    «.    RC3SICK  MOHUS  BiNBEJBB 

[B.  K  B.,  Bnp.  VoL,  744:  8  W.  a,  144 


104.  ' 


-  Ordar  ft>r  security  to  be 


famlBbad  by  renpondent  in  Privy  Coandl 

— Ordtr  tnada  afttr  decree  appealed  agaimt 
— Liability  far  BUine  profi/t  of  pertone  ffiviuff 
tamrilg — Cidl  FrocedKre  Code,  i.  BOS—SnocaKon 
o/-  ntrtty—Conlract  Act  fIX  of  1872),  ,.  130— 
Coiulmetion  of  teeurity  ioaif.— Tbo  present 
plaintitt  port^iased  land  bought  to  sale  in  execu- 
tion of  a  decree,  and  was  put  in  poasession.  The 
•ale  wa«  cet  aside  by  the  High  Court,  and  the 
purchaser  was  ousted.  He  prd^omd  an  appeal  to 
the  F-rivy  Council,   and  the  High    Court  dbacted 
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that  security  be  given  for  the  mene  profits  and 
the  due  delivery  of  the  property  without  watte  in  the 
event  of  the  appeal  being  gucceBfnl.  The  prcKnt 
defendants  furnished  security,  and  executed  a  doen> 
ment  under  which  the  plaintitF,  who  had  succeeded 
in  the  Privy  Council,  now  sued  to  eijorce  his 
rights.  It  appeared  that  after  the  date  of  the  instru- 
ment abovementioned  a  payment  was  made  from 
the  income  of  the  property  in  satisfaction  of  a  decree 
obtwned  by  the  lamutdar  against  the  present 
plaintiff  for  arrears  of  poruppu  preriously  accrued 
due.  Bild  (1)  that  the  order  of  the  High  Court 
requiring  security  to  be  furnished  was  not  lUira 
tiret,  and  that  the  instrument  abovementioned 
was  enforeeable ;  (2)  that  the  defendants,  who  had 
given  no  personal  guarantee,  wire  not  competent 
to  put  an  end  to  the  secnrity  under  the  providons 
of  the  Contract  Act  relating  to  revocation  of  a 
surety ;  (3)  that  on  the  right  construction  of  the 
instrument  the  period  for  the  profits  of  which  the 
defendants  were  chargeable  was  that  between  tha 
date  of  the  instrument  and  the  date  of  the  deciidon 
of  the  Privy  Council ;  (4)  that  the  defendants  should 
be  credited  with  the  amount  ptJd  in  satisfoction 
of  the  decree  for  poruppu.  Nakitakav  Chru 
e.  Aruhachbiuii  Cbxtti  L  Ia  B,  18  Mad^  140 

lOB.  Seonrlty  by  part;  in  poa- 

BesBlon—Jfiu;.  Seg.  VIII  qf  1818.— After  an  ap- 
peal had  been  asserted  from  a  decree  of  the  Sudda 
Court  at  Madras,  the  appellant  applied  to  that  Court, 
under  s.  4,  B^rulation  VIII  of  IBIS,  and  the  Circular 
Order  of  the  2lEt  September  1826,  for  an  order  calling 
on  the  respondents,  who  had  been  in  possession  of  the 
estates  in  <Uspnte  before  the  institution  of  the  suit, 
to  give  security  as  prescribed  by  that  Begulation. 
The  Sudder  Court  reused  the  application  as  not  being 
within  the  provisions  of  the  Begijatiou.  On  petiUou 
the  Judicial  Committee  declined  to  interfere,  as  there 
was  no  allegation  of  waste  by  the  reapondeuts  in  the 
petition.  Qtare — Whether  there  was  any  jurisdic- 
tion in  the  Judicial  Committee,  nnder  S.  4  of  Madras 
Begnlation  VIII  of  1818,  to  call  for  security  from 
the  respondent  nben  put  in  posseasion.  Nasu> 
Umkae  c.  Qofoo  Nadabua  Cebtty 

[e  Moore's  L  A.,  SOB 


106.  - 


-  Frooadnra  wbere  decree- 


holder    attempts    to   exe<nite    tt. — Procedure 

where  there  is  an  order  of  Court  to  stay  the  execution 
of  a  decree  obtuned  by  a  party  who  has  appealed  to 
the  Privy  Council  fiTjm  another  decree  against  himself, 
if  the  bolder  of  the  decree  which  is  appealed  agunst 
attempts  to  execute  it.  Dwabkaitatb  Rot  v. 
WoouAsaoniDBKE  DAssn       .       14  W.  B.,  8S0 


107. 


'  Power  cS  Civil  Court  in 


mofOBBiL — A  Civil  Court  in  the  mofuMiI  bss  n 
power  tn  stay  execution  in  cases  where  an  appeal  has 
been  made  to  the  Privy  Council  against  a  decree  of 
the  High  Court.  HlTTTULATiincu  r.  Cheluvav- 
HU. euad.w 


lizcdbyGoOt^Ic 
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— concluded, 

106.  Bestoratlon   of  property 

pending  appeal — The  Court  hu  power,  onder 
1.  608,  Civil  Procednre  Code,  to  aUy  eiecutioa  of 
*  decree  of  the  High  Court  in  »  nut  nih««queDt1y 
mppeJedtoHerMsjeriyin  Conncil.  {2««re— Where 
the  Court  hu  power  to  order  restitatlan  of  powenion 
■cf  property  alreftdy  taken  in  eiecution  of  ite  own 
decree  pending  on  appnl  to  the  Privy  Cjondl. 
ABBAinjMiA  e.  Kaboohakoti  Chowbebtj  BoHun 
"CBbfrnaBAHi  c  Euhbv  Oobutd  Dabs 

[4  C.  I..  B.,  125 


106. Bfibot  of  order  of  Privy 

YtennoU  dlsmlMliic  Btiit  on  power  of  High 
<3oiirt  to  moke  orders  In  B\iit—Fetitio»  J^r 
tht  oMtndment  of  a*  order  in  Council  dimitMtiig 
■a  nut—Bectirer'i  liability  to  aecounf^Siffkti 
^OtiettBtenHeAdmiuiilralor-aeneral  and  execuiort 
trautfirring  ettatt  to  kirn,  and  the  pttiiiouer 
interttled  i*  rte  utafe—Act  II  of  1874,  m.  31— 
~L  Court  hkving  »pponited  a  receiver  in  a  rait 
JkM  aathority,  iQcidental  to  tt»  jurisdiction,  to 
order  him  to  accomit,  altbongh  the  luit  may  be 
no  longer  pending.  The  ectate  ii  in  iti  huida,  sod 
the  receiver  ii  iti  officer,  and  the  dimu«nl  of 
the  fuit  by  «n  Appellate  Co«rt  does  not  alter  that 
■tate  of  tbingi.  The  original  Court  in  mich  a  cm« 
may  permit  parties  intereated  f«  intervene  on 
^neetioni  m  to  the  acconnti,  and  may  dMi  with 
ooMa  and  other  matten.  In  a  luit  by  a  plaintiff 
intererted  in  the  estate,  wholly  baaed  on  the 
allied  illeKality  of  ite  ti»n«fer  by  the  aecntore 
named  in  the  will  of  a  Hindu,  to  the  Adminiatra- 
bu^Oeneral  (Act  II  of  1874,  a.  31),  decreea  were 
made  by  the  High  Court,  Original  and  Appellate, 
in  the  pUbttff'a  favour.  The  Judicial  Committee, 
liowever,  held  the  tranifer  1^»1;  and  the  luit, 
bronght  againit  the  Administrator- QenenU  and  the 
■eiecnlort  aa  co-defendanti,  was  (Bamisaed.  Seld, 
on  the  pkintiff'a  petition  for  anch  modification  of 
the  order  disminlng  the  auit  aa  would  maintain 
what  had  been  ordered  below  relating  to  the  aceonnta, 
thereby  enabling  the  High  Court  to  bring  matters 
in  diapnte  to  an  end,  that  there  were  no  gronnds 
for  the  amendment.  Their  Lordahips'  omnion  was 
that  the  Hlfh  Court  would  not  be  <kprived  of 
■any  jnriadiction   b  that   reapect  by  the  dismissal 


le  suit.     If  it  sbouM  b 


neceanry  ' 


cairymg 


out  of  the  transfer  that  the  Admin!  atrator-aontiral 
■boold  take  proceedinga,  he  coald  do  ao.  To  moke 
orders  upon  the  Court'j  receiver  was  within  its 
pawerB;anddtherthereceiTeror  the eiecntoia  conld 
be  called  to  farther  account  without  the  petitioner 
being  met  by  the  defmce  of  prior  adjudication  of  the 
loatter  (a.  18  of  the  Code  of  Gvil  Procednre).    Ikthb 

XATTSB  0»  TM  PBTITIOB    01  PbIV  LaXE  MutLICK, 

AnHmBTUioB-Qnraui.    of    Bkfgae    e.    Peek 

tiULHiTLucx    .       .     L  I- IL,  32  Cala.,  1011 

[L.  B.,  aa  L  A.,  fiOS 


PKIVT      oouirciL 


AFPBAI, 

—eoneludtd. 

B.  CHIMTOAL  CASES. 

110-  — ~  Bight  of  appeaL-Noright  of 

appeal  t»  the  Pnvy  Council  eiiats  in  any  matter  of 
criminal  jurisdiction,  and  the  High  Court  has  no 
power  to  grant  leave  m  anch  a  case.  Iir  thb  ■u.'TTBa 
or  GooBoo  Dabs  Eor  IB  W.  H.,  407 

Ik  TKB  lUTTIB  OV  AUSBB  Ekar 

08  W.  E.,  407  note 

111-  — — - —  Oaee  rofbrred  nndev  a.  404, 
Criminal  Prooodare  Code,  1869-i*i(«r» 
Patent,  1S6B,  ..  4/.— The  High  Court  haa  no  power, 
under  d.  41  of  the  amended  Lrtttrs  Patent  of 
1866,  to  gwnt  leave  to  appeal  to  Her  Majeaty  in 
Conncil  from  an  order  made  or  deeiaion  given  in  a 
criminal  case  referred  by  »  Ma^trate  under  s.  401  of 
the  Code  of  Criminal  Procedure.    Beq.  o.  Bbat 

(7  Bom.,  Cp.,  77 
lia. Qtieatton  of  law  or  pmo- 

Hoe— OrnHu;  for  ltav»  to  appeal.—la  criminal 
catea  the  High  Court  will  not,  in  general,  grant  leave 
to  appeal  to  the  Privy  Council,  nnlesa  aome  important 
gneetion  of  law  or  practice  or  jurisdiction  ia  involved. 
Considerationa  that  guide  the  Conrt  in  gianliag  leave 
to  appeal  in  such  caaea,  stated  j  and  inatancea  in  which 
auch  leave  has  been  granted,  mrationed.  Eko.  r. 
Pbbtanii  Dihsha      ...        10  Bom..  78 

118. ' _ Fenal     Code 

(Aet  XZV  qf  1860).  t.  124A.— The  accuacd,  who 
waa  the  editor,  proprietor,  and  publiaher  of  the  Keiari 
newspaper,  was  cbai^fed  under  a.  1S4A  of  the  Penal 
Code  (Act  XLV  of  I860);  with  eiciting  and  attempt- 
ing  to  eicite  feelings  of  disaffection  to  Oovem- 
ment  by  the  publication  of  eert«n  article*,  etc,  in  the 
Ke$ari  in  ita  issue  of  the  16th  June  1897.  At  the 
cloae  of  the  Judge's  charge  to  the  jury  connsol  for 
the  first  accused  asted  that  the  fdlowing  points 
might  be  merved  for  the  decision  of  the  Court  under 
s.  484  of  the  Crinuual  Procedure  Code  (Act  X  of 
1882),  m...— (1)  Whether  the  order  for  the  proeecu- 
tirai  waa  «u«ci«ait  under  s.  196  of  the  Criminal 
PiDceduro  Code,  (2)  Whether  the  High  Court  had 
power,  in  the  absence  of  a  sufficient  order,  to  accept 
the  commitment  of  the  accused  under  a.  E82  of  the 
Criminal  Procedure  Code  and  to  proceed  with  the 
trial.  (3)  Whether  the  meaning  given  to  the  term 
"di«aflection"by  the  Judge  in  hu  charge  to  the  jury 
was  correct.  The  Judge  declined  to  reserve  the  above 
points.  The  first  accused,  having  been  convicted, 
applied  to  a  Pnll  Bench,  under  cl.  41  of  the  Letters 
Patent,  1865,  for  a  certificate  that  the  caae  waa  a  fit 
one  for  appeal  to  Hie  Privy  Council.  The  points 
upon  which  he  desired  to  appaJ  were  those  which  his 
counsel  at  the  close  of  the  trial  asked  the  Jadge  to 
reserve  as  above  stated.  The  Full  Bench  refused  to 
grant  the  certificate.  QrsHM.EMPEBBB  i.  BAt 
aABEtAHHAK  TiuK  L  Ii,  B.,  32  Bom.,  112 

AFFBABAirCII. 
Defiraltin— 


lizcdbyGoOt^Ic 


DiaBBT  as  CASB8. 


(    401    } 


AFPBABAB'CB— «iMi<i'MMd- 

Sat   CiTH'   PxooiDUBB   CcAB,   1SS2,    m. 
98,  W  {1B69,  ■.  110). 

Srt  date  UNDEB  ClVU.  PfiOOKDDSI  Cosi. 


1.102^ 


)103. 


SmBm  Judicata— J UDOiiXHTB  OT  P»«- 

UKiHABT  Poinrs. 
j8«a   SuAiJ:    Cadbb   CorsT,  pBBamsKox 
TOWHB— Pbaotiob  abd  Pkookdcbb. 

[L  I..  B.,  1  Calo.,  476 
niffloient  to  prereat  ex-parte 


DMthof— 


Bta  Cabbb  undeb  Axicsicbht  ov  Sun— 

Apvbalb. 
S4e  Appbal  IB  Cbuchtai.  Cabbb— Pbao- 

TlOfl  AKS  FbOOBDUBB. 

[L  Ik  B.,  a  BouL,  664 
1  U  B.,  19  BouL,  714 
Ste  LiiOTATioB  Act,  1877,  abt.  171. 

[8  0.UB^440 

&«      PABTIM— SOBBTirUTIOH      o»     Pab- 


I  Afpkal. 

[L  I-  B.,  IS  AIL.  aOO 
I.  Ii.  B^  39  BonL,  718 


See  Afpkal  rs  CBnmrAL  Cabki—Pbac- 
noB  ABD  Pboobdubb. 

[L  I..  B.,  18  AIL.  m 


-  Poverty  of— 


8te  Sbcubitt  vob  CoBtb— Appbau. 

[18  W.  B.,  loa 

L  I..  B..  7  All,  643 

L  L.  B.,  8  Aa,  a08 

L  K  B.,  18  Bom.,  4B8 

I.  lb  B.>  ai  Calo.,  636 

BabstttnUon  of~ 

8ta  Pbitt  CouHon,  Psaottob  ov— Bitb* 
amuTioB  OP  AppBUkUiT. 

[I.  Ii.  B^  17  Cale^  698 


APPBIiAVIl  OOtTBT. 


Col. 


1.  Obnbbai.    Duit    ov    Apvkllatb 

COCBTB 404 

2.  EXKSOISB   OP  POWBBE   JV  TAKIOUB 

0A8BB 407 

(a)  OiimAL  Casbb        .        .  407 
(i)  Spboiai.  Cabbs  .        .  408 

8.  ErisxiraB    ISD   Asditiobil  Eti- 

SEBOB  ov  Appxal  .414 


AFPSIiLATB  OOV^T—eonUautd. 

4.  Bbjbotiob  OB  AnxuEioB  ot  En-  CoL 

DBHCB    ADiamD     OB    BBJBOIBD 
BT  CorST  BBLOW  .  .  4S4 

(a)   OnSTAlCPBD  DOOUKBHTB      .  484 

(i)  Valuatiox  ov  Suit,  Bbbob 


S.  Bbbobb  tynoTUia  ob  bot  x 


aiTB 


6.  IHTBBrBBBKOa   WITS,  ABD    POWBB 

TO  TABI,  OBDBB  0>  LOWBB  COURI  444 

7.  OBJBcnom  iazbh  bob  Pibbt  toib 

OB  APFBAL  .418 

(a)  Qbbbbal  Cabbb  .  44S 

(b)  Spboiai.  Cabbb  .        ,        .  4GI 
See  Cabbb   undeb  Apvbai.  in  Cbikirai. 

Casb — Pbaotiob  Aim  Pboobdubb. 
See  Cabbb  uhdbb  Fbity  CO0BOti«  Fbao- 

tiob  ot. 
See  Cabbb  uiidxb  Bbvabd. 
See  Casbb  uhdbe  Bpboiai.  Appbai^ 

Power   of,    to  make  decree  In 

reapeot  of  pRrtleB  not  ftppe&llng. 

See  Cabbs  Ubsib  Ctm  Fbooxdubb  Codb. 
1BS2,  *.  5U  (1869,  e.  S87). 


-  EiglL    Court,    Praotloo  of— 


tioniof  tKt,  vrai  guided  by  tlie  woe  nilei  u  thoie  of 
the  Privy  Conndl  whrai  they  sat  npon  motiom  for  % 
rale  for  aefr  trula  from  the  old  Supreme  Court.  The 
High  Court,  aittmg  in  appeal,  will  not  diatiuh  % 
judgment  upon  a  qaestion  u  to  tbs  credibility  of  'rrib> 
aenei,  anlen  it  be  ntaslfertly  clear,  fnsa  the  pro- 
babilitiea  attAched  to  certtun  drenmstancu  in  tha 
oaae,  that  the  Conrt  waa  wrong  in  the  CMicln^oa 
drawn  bom  inch  eridoioe.  The  High  Conrt,  aitting 
in  appeal,  wilL  look  npon  the  decree  of  a  Jndge  aa  to 
facta  in  the  nme  l^ht  aa  the  verdict  of  a  jnrj ;  and. 
though  aonie  of  the  letaooM  given  for  the  conclnsioa 
amved  at  be  emneona,  the  High  Court  in  appeal 
will  not  aay  that  the  decree  ii  againit  the  wdght  of 
evidence,  it  mffident  reaaon  for  nch  deci«e  alill 
remun.  Hbbbalall  CaoozaBBUTTT  e.  Hohbsh 
Chuhdbb  QsosADii  .1  Hyde,  106 

SL Tiivy  Connoll.  Praotlee  of 

— Appeal  oa  qutiiioiu  of  Jlitl. — The  rale  of  the 
Privy  Conndl  not  to  diitnrb  a  jndgment  of  a  Conrt 
ID  India  upon  a  qneeUan  of  fact,  unless  it  is  dear 
from  the  piobabilitiei  of  the  case  that  the  judgment 
ii  wrong,  however  neceanry  a*  r^ards  a  Conrt  of 
Appeal  far  removed  ffom  India,  would  hwffly  be  ei> 
traided  aa  one  equally  necenary  and  applicable  with 
the  nme  strictneaa  to  a  Conrt  of  Appeal  in  India. 

SABODA  BOOKDBBZ  «.  TiBOOWBX  NUMDT 

(1  Hyde,  338 

8. Quaatlon  of  ftict,  Oroand  fbr 

dlatarblng  flndlng  on. — Seld,  on  eiamlnatiDii 
of  the  evid^ce,  that  the  lower  AppeHate  Conrt  ought 
not  to  have  ^iturbed  the  distinct  finding  of  the 


iizoabyGoo(^Ie 
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DIGEST  OF  CABES. 


<  »e  > 


AfFBIiIiATB  COUS.T—eoniiiHtad. 

1.  GENERAL  DUTY  OF  APPELLATE  COCBTS 

lower  Court,  u  it  hMl,  upoB  what  kppared  to  be 
men  eoaieetnre.  Lu  HUBonD  Bivabi  c. 
Shoiu  Bbwa  .  .  11  C.  Ii.  B.,  104 

■  4, Jnriadlotloii    wbere   appeal 

la  barrad.— WLed  ui  appal  ii  barred  by  law,  an 
Appellate  Coait  cannot  intfrfere  in  any  matter  legiti- 
mately aiiiiiig  out  of  the  caae,  unleu  there  ia  want  of 
inriediction.  Krauv  Cbjlxb  Kolikah  v.  Hubib 
MoaiiK  Gaosi  .  a  W.  B^  HU^  45 

O, Preanmptiou  of  oorreotneaa 

of  Jndgmeat  appealed  ttom—Dulg  of  Judge. 
— A  Judge  of  appeal  ii  not  in  the  petition  of  an 
atbitiabir  who  baa  to  look  at  the  eTideace  on  both 
odea  and  determine  which  ii  preferable,  He  baa  to 
deal  with  the  deduon  of  a  properly  etmititnted 
Court,  wluch,  if  not  ehows  to  be  aromeouh  ought  to 
be  afllrmed.  Shbtudbb  BnwAB  e.  UoLAMDra 
HDMsrx  S5  W.  XL,  30 

e. Freenmptlon     tm     to    ttata 

fimmd  by  lower  Caurt—Oniition  to  (lie  objtc- 
fimu  umder  Civil  Frocedurt  Code,  i.  5fiJ.— Where 
a  decree  \»  m  faTonr  of  the  reepondent,  the  Appellate 
Conit  ia  not  entiUed  to  accept  the  facta  fonnd  by  the 
Court  of  flnt  inrtance  aa  inoouteatabl?  proved, 
nwKly  becaoae  the  reapondent  has  not  filed  any 
eroai^jeettana  to  the  decree  imder  a.  661  of  the  Code 
of  CSril  PiDcednre  (Act  XIV  of  188S).  Bhaboji  e. 
BiMTJi  .        .    I,  L  E.,  IS  Bom.,  78 

7.  — CredibiUty    of  wltneaaee- 

In  cases  tnining  on  the  credibility  of  witnesses,  the 
Appdlate  Conrt  gives  great  weight  to  the  decision  of 
the  Conrta  below.  Wokibb  C^dkcbb  Hot  v. 
I>iKniiAiu,  PosAJiAiricK  .  .2  Hay,  IS 

ft Where  credit  haa 

been  giren  to  witneMes  by  the  Ccort  of  firat  instanoe 
before  which  they  bare  beat  csamined,  the  Appellate 
Court  is  not  at  libtrty  to  ny  that  it  disbelievca  them 
without  stating  rcawjna,  Hoyko  Dasbh  «.  Sxia- 
XiBUn  Hcanr  14  W.  a,  68 

®-  " ' Dealing  toith  doe%- 

mentaiy  mtdmn.— Where  a  Mnnsif  prononnces  an 
opinion  aa  to  the  anthoitieitf  of  ceitam  docnmenta, 
the  lower  Appellate  Court  ninst  assume  that  he  i^d 
his  duty  and  looksd  into  each  and  every  one  of  them 
before  pwnounciiig  such  opinion.  On  a  question  of 
t^^  atm  to  be  givoi  to  a  witness,  an  Appellate 
Ctnirt,  haTing  before  it  merely  written  depositions, 
ia  not  antborised  to  set  aside  the  opinion  of  the 
Court  of  Bnt  instance  which  heard  the  witaees  and 
reoorded  that  bis  demeanour  was  not  satisfactory. 
Gorn  Nath  HooKnuas  v.  BosDsinnnfT  Mai 

[S5W.B.,28 

Set  NoBIM   Cbciidbb    FooisAi.ai    v.     Buvoo 
Chttoib  CBATixRm  as  W.  R,  868 

10- — Method    of   dealing    with 

qOMrtione  of  fact  la  «ppeaL-ln  dealing  with 
qncabens  of  fact  which  turn  mtiroly  upon  erideuce 
given  on  the  trial,  the  High  Coort  ought  not  merely 
to  conaidfT  whether  the  lower  Court  baa  come  to  the 
Mine   conclusion  m  that   to  which   it  should  have 


APPEI.U.TB  COTTBT— eimftaaad. 

1.  GBNEBAL  DUTY  OF  APPBLLATB  COUBTS 

— conliiMUd. 
come  if  it  bad  ori^oally  heard  the  witnesaes,  bnt, 
before  reveTsiag  the  dedaioo,  it  ought  to  be  satisfied 
that  the  Court  was  clearly  wimg.    Ooruit  v.  Hitl- 
uox  Ohouk  Hobbbih  .9  Kay,  880 

U.  — Point  taken  In  appeal,  but 

not  argood  by  pleader. — Where  a  point  is  taken 
on  appeal]  the  Appellate  Coort  should  consider  and 
decide  it,  although  the  Takil  may  omit  to  argue  it. 
Dasa  talas  Valli  r.  Batasba  taiiAS  Eaoak 

[8  Bom.,  A.  C,  e 

12. —  Duty  of  Judge  to  bear  oom- 

ments  on  evldenoe. — It  is  the  doty  of  the  Judge 
of  an  Appellate  Court  to  allow  the  parties  or  their 

£  leaders  to  submit  the  CTidence  to  him  at  the  hearing 
I  open  Court,  and  to  make  upon  the  evidence  so 
fubmitted  every  comment,  and  found  upon  it  every 
argument  tjiey  may  think  necessary.  Lalla  Jca- 
esBECx  Basot  v.  Gopal  Lall  .  16  W.  a.,  64 
18.^ 


-  3>aty  of  Appellate  Court  to 
direct  examination  of  witnesBea  befbre  re- 
versing deoree — Ditmiual  of  i%it  tyjirtt  Court 
witiout  examininsi  defettdanft  wifiwMM — Severtal 
of  decree  on  appeal. — Where  a  Court  of  first  in- 
slaqce,  constderisg  it  unnecOMary  to  examine  certun 
witnesses  for  the  defence,  dismiasod  the  soit,  and  the 
lower  Appellate  Court,  disbelieving  the  evideoce  of 
those  witnesses  for  the  defence  who  were  examined, 
allowed  the  plaintilPe  appeal : — Held  that,  before 
doing  so,  the  lower  Appellate  Court  should  hare 
afforded  the  defeodants  an  opportunity  of  mpple- 
mentiug  the  evidence  which  they  bad  given  in  the 
first  Court  by  the  testimony  of  those  witnesses  whom 
tliftt  Court  had  declared  it  nnnecesaary  to  hear,  and 
that  the  caae  must  be  regarded  aa  one  in  which  the 
first  Court  had  refused  to  examine  the  witnesses  ten- 
dered by  the  defendants.  Tiye  Court  directed  Uie 
first  Court  to  examine  the  defendant'*  witnesses,  and. 
having  done  so,  to  retnm  their  depoaitiims  to  the 
tower  Appellate  Conrt,  which  was  to  replace  the 
appeal  upon  its  file  and  diepoae  of  it.  Khdsa 
Baxhbh  d.  Imav  Au  Shab  1  H  B.,  8  AIL,  888 
14.- 


Ing  the  deoree  of  first  Caaxt—Bientiteal  of  oate 
injtrit  Court  viithoiii  htarii^  all  the  mtneetee. — The 
Subordinate  Judge,  having  heard  all  the  witnesses 
for  the  plalDtilt  and  some  of  the  witnesses  for  the 
defendant,  intimated  that  be  £i  not  consider  it  neces- 
sary for  the  defendant  to  call  any  more  evidence. 
He  then  disuussed  the  snit.  On  appeal  by  the  plain- 
tiff, the  Jndge,  npou  the  reoorded  evidence,  reversed 
the  decree,  and  allowed  the  plaintiff's  d^m.  The 
defendaot  appealed  to  the  High  Conrt,  contending 
that  the  lower  Court  ought  not  to  have  found  against 
him  without  allowing  him  an  opportunity  to  oUl  the 
witnesses  whoae  evidence  had  been  dispensed  with  by 
the  Subor^nate  Judge.  Seld  (revernug  the  decne 
of  the  lower  Appellate  Court  and  remandmg  the  ca«} 
that  the  lower  Appellate  Court  ought  ixA  to  have 

"  "--  '-      -     '■'     first  Court  without  aIlow< 

a  the  evidence   whidi  the 
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"-Binteliided. 
fint  Conrt  ileclined  to  tftke.     AsJVv  Bahohaitdki 
Shbteash  v.  Shutkab  Tcbbbaii  Shbsti  Qitdbatx 
[L  L.  B.,  as  BonL,  868 


(a)  QtNRU  CUbiB. 


18.- 


-  Diwetton,  Bxerctse  of — 
i)t(er«<Min  flaprtctoawljt  aMniMtJ — £rrar  D^  Iaw> — 
Tha  discretioD  TMted  In  s  Conit  of  Jiutioe  ntoit  be 
ezerciMd  in  k  soutd  and  nuonable  manner,  and  a 
capricioni  and  nnreasooabla  eurdae  of  diMretion  on 
the  part  of  a  Conrt  of  firtt  inttance  u  an  error  ui  law 
which  it  is  the  datj  of  an  Appellate  Conrt  to  correct. 
Pbhsbb  v.  HAin  .  ,8  Bom.,  A.  C.,  94 

W. ApptltaU  Cimrfr 

poKtr  tointerfirt  toitlitxeTciMiifdiiCTtlion.~Whea 
an  appeal  against  an  order  based  on  facte  U  giren  from 
a  inbor^nato  to  a  snporior  Court,  the  diecretioo 
vested  ic  the  former  is  absorbed  in  the  latter,  and  it 
is  the  dat;  of  the  superior  Court  to  weigh  the  facts 
which  form  the  basii  upon  which  the  inbordiiiate 
Court  proceeds  and  arrive  at  ite  own  independent 
eosclodoD :  and  this  is  so  notwiUutanding  Qiat  the 
subordinate  Court  ezercised  its  discretion  after  a 
proper  enqairy  and  dne  connderation  of  the  facts 
pnt  before  it,  and  not  capridonsly  or  with  prejndioe. 
ElBAXI  AMXXDOLA  v.  Subabeat 

[L  L.  R,  8  Bom.,  SB 

17. Coilt  —  ifiMor- 

riage  or  ntirtaJc:~An  Appellate  Court  will  not 
interfere  with  the  discretion  of  a  lower  Court  as  to 
ooata,  nnleea  mtiafled  that  there  has  been  some 
miscartiagfl  or  mistake,  LcoBmm  Bah  Unooi  v. 
WATBOir        ....    W.  B.,  1804. 146 

DWAJI  LtXHlUIt  V.  BEAVAiraSAi  KoBOrCAXSAS 

[8  Bom.,  A.  C,  loo 

EUBATBAK    EbUBITA    JOSHI    e.    BBATAVJI    BUI 

Babaji  .        .8  Bom^  A.  0, 143 

KAPTtrBTmuTTAX  «.  NAnnrTAYsuii 

pKsd.,74 

la  Co$tt  —  Aetian 

on  eontrael—Vtrdiet  for  lt*i  than  RlfiOO— 
CartifieaU  under  Aet  XXVI  of  1864,  t.  9.— Where, 
In  an  action  in  the  High  Court  founded  on  contract,  a 
Tercet  was  found  for  tha  plaintiff  for  a  sam  less  than 
B1,000,  and  the  Judge  who  tried  the  case  awarded 
costs  without  certifying  under  s.  S,  Act  XXTI  of 
1864,  that  the  action  was  fit  to  be  brought  in  the 
High  Conrt, — Beld  that  the  Coart  might  supply  the 
omission  on  appeal.    Nobocoouab  DAsa  v.  Ebwata 

Hoa 10B.L.B.,  868 

Eiwata  Mve  s.  Noxoodouab  Dobs 

[19  W.  B..  SOT 

18.  IHtrnlilM       of 

Judge — Sefiual  to  admit  appeal^Limitation. — 
Whero  the  law  leaves  a  matter  within  the  discretion 
of  a  Court,  and  the  Conrt,  after  proper  enquiry  and 
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due  coneidenljon,  has  ezercised  the  discretion  in  # 
sound  aod  reasonable  manner,  the  Bigb  Conrt  will 
not  interfere  with  the  conclnnon  arrived  at,  even 
tOunigh  it  would  itself  have  arrived  at  a  different^ 
oonclnuon.  Consequently,  where  a  District  Judge, 
after  dneeiiquiry,refniedtaadmit  an  appeal  preanitod 
after  the  time  proscribed  by  the  Sta^te  of  Limita- 
tions, the  High  Court  would  not  interfere  with  his 
order.    BuroHODJi  e.  Laud 

[L  L.  B.,  e  Bom.,  804 

90. Qneettoa    of    llmttatioii— 

Appeal. — B  med  M  and  T  tar  money  dne  on  a  bond, 
and  on  the  27th  April  1877  obtained  a  decree  against 
T,  the  suit  a^inst  M  being  dismissed.  T  applied 
for  a  roview  of  judgment,  and  S  also  made  a  dmilar 
application.  On  tlie  8Gth  Hay  1877  Ti  application 
was  granted,  and  im  tiia  Ifith  Jnly  1877  S^t  waa 
rejected.  On  the  39tli  Jnne  1878,  the  Conrt  re-h«rd 
the  suit  agaioit  T,  and  dismissed  it.  3  appealed, 
making  T  aod  M  nspondents,  and  impngiting  in  his 
memonuidnm  of  appeal  the  decrae  of  the  E7th  April 
1B77  as  well  as  that  of  the  39th  Jane  1878.  The 
Appellate  Conrt,  asmming  that  the  appeal  waa 
one  from  the  decree  of  the  27th  April  1877,  pre- 
ferred beyond  time,  admitted  it  after  time,  and  after 
hearing  the  caM  on  its  merits,  gave  a  decree  a^inst 
Af,  and  dieotissed  the  suit  as  ngarda  T.  Held 
that  the  Appellate  Court  erred,  in  assuming  tlut  the 
appeal  was  from  the  decree  of  the  STth  April  1677, 
and  that  it  wae  at  liberty  to  admit  it  beyond  time,  the 
appeal  being  from  the  decree  of  the  29tii  Jnne  1S76, 
that  decree  being  the  one  which  had  brought  B  befon 
that  Conrt  as  an  appellant ;  and  that  the  Appellate 
Court  was  not  competent,  on  an  appeal  from  the  decree 
of  the  29th  June  1876,  to  reconsider  the  merits  of  the 
ease  against  M,  Uie  appeal  from  the  decree  of  the 
27th  April  1877  being  baired  by  limitation,  and  that 
decree  and  the  decree  of  the  29th  June  1S78  being 
separate  and  distinct,  aod  not  appealable  in  one 
memorandnm  of  appeal  from  the  latter  decree.  Hon 
Bni  e.  BiKABii  .    I.  L.  B.,  S  AIL,  779 

91, An         Appellate 

Conrt  can  ipto  ntdu  ridse  the  qneation  of  limitation 
Aff  the  flrrt  time,  where  it  appears  on  the  &c«  of 
the  pitdnt  that  the  suit  is  barrod.    MozAVFirx  Au,i «. 

OlBIBB  CEAKSBA  DAH 

[1  B.  L.  B^  A.  C  96 :  10  W.  B^  71 

(i)  Bfural  Caais. 

S&  Analogoiu  eaeaa—Joindtr  tf 

eatitf^Cata  la  lehieA  evidenee  it  limilar. — A 
number  of  ases  having  been  Instituted  against  the 
same  defendant,  and  relating  to  the  same  matter,  the 
plaintiff  in  one  of  them  applied  to  both  the  lower 
Conrts  to  have  them  all  tried  together,  pointing  out 
particularly  that  the  docnmeDtary  evidence  in  one  of 
the  other  cases  was  necessary,  and  should  be  made  use 
of  in  the  trial  of  his  case.  This  application  waa 
refused  by  tiie  first  Court,  and  the  lower  Appellate 
Court  decided  the  case  of  the  applicant  npoa  evldane* 
recorded  with  it,  anddisposedoftbeotheitasgovcsned 


iizoabyGoo(^Ie 
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ij  Hud  jndgmeot  Btld  that  all  the  cawa  Bhonld 
luve  besD  tried  togetlieri  but  u  the  Judsa  fuUd  to 
complj  with  thg  application  to  do  lo,  he  ihoald  have 
tried  each  caaa  wparattl;  on  iti  meriti.  IfiHiii 
SnaH  V.  Au  Ahiud  IS  V.  B.,  110 


Calf   i 


•Mifao*  it  limilar. — A  Jndge  ihaQld  not,  without 
the  ooiMiDt  of  the  partiei,  allow  liig  judgment  in  one 
«afle  to  govern  hia  deoiiion  in  another,  even  if  the 
•abject  of  diipnt«  la  of  a  nmilar  natnre  and  the  evi- 
dence limilaT  in  chancier,  when  the  paitiei  are  not 
the  nme  and  the  rabject-matter  of  the  snit  i>  dif- 
ferent.     SOOBHSSKAKADTH      RoY     c.      PcBIUNDin) 

Ohobi 16W.B.,S4a 

S4.  Appeal   —  Civil    Froetdiirt 

Ce(U.JSn-1882.*.682(AttXZlIlQf!a61,,.S7J— 
«  roietr*"—''J*ntdietii,»J'—S.  87  of  Act  XXIII 
«f  1B61  did  not  apply  to  cMee  where  the  aabject 
which  wai  being  dinlt  with  hj  the  Coort  wai  not 
the  actual  appeal  itielf,  and  eonld  not,  therefore,  be 
rightly  treated  as  stsn^g  in  an  aoalogona  poaition  to 
uat  of  the  oriciaal  mit  itaelt ;  and,  farther,  that  the 
■aine  lectioa  nad  not  the  diect  of  making  t.  7 
of  the  wae  Act  applicable  to  cam  where  the  Ap- 
pellate Court  had  paMod  an  ra^r  under  «a  G 
■nd  6  dieipiwing  the  appeal.  Semhle — The  word 
"powen"  in  a.  87  of  Act  XXIII  of  1861  was 
not  ajmonymoui  with,  and  did  not  comprehend, 
"jnriadidaon."  KuatxnHXA  Cbudba  b.  Habi- 
HAS  CaiTDKBXBum 

[1 B.  I..  B..  A.  a,  IfiS:  10  W.  B.,  160 


86.  - 


-    JfMWTlIlklMi 


iA,  ti.  6, 28~Ltvg  of  jtanp- 
landam  of  ajnieal  U  inraJS- 
e&dent  damp-^tjr  ehoold  be 


afptal — MtMoraadam     of    appeal     imafflctiiUlg 

tiamptd — Co%ti  I'tat  Act,  11.  6,  "     '-  -     '    ' 

this. — When  a  memorandnix 

eieatly  (Uinped,  the  de&dent 

levied   by   tta    Appellate    Court.    Chiitiiappa 

BiasitirATEA  .    X.  I..  B,,  16  Mod,  39 

96.  Civil  Troeedw* 

Cod*  (ISaa),  I.  643— Memorandum  of  apptal  cot- 
tainimg  leaadalouM  mailer — Duig  of  the  AppmllaU 
Court.— A  memorandnm  of  ap^al  preeonted  to  a 
Diitrict  Court  alleged,  iider  alid,  actual  partiality 
a^nat  the  Judge  whoae  decree  wai  in  qneation.  The 
memorandDm  waa  retamed  for  amendment  on  Um 
gninad  that  it  contaiaed  languid  diareapeatfnl  to  the 
Court  of  flrat  inatance.  The  appetlant'i  pleader 
preaeated  the  appeal  memorandum  unamended  itating 
that  he  wished  to  rely  in  the  appeal  on  the  paaiagea 
objected  to,  and  taking  that  the  Court  woul<l  If 
neeeaary,  etrike  them  out.  The  Diibict  Jndge 
thereupoo  rejected  the  menuvandnm  of  Appeal  undar 
CivU  Procedure  Code,  a.  M3.  It  appealed  that 
the  objectionable  portiom  of  the  memorandum  were 
Mpalmble  from  the  reat: — Held  on  appeal  to  the 
High  Court  againit  the  order  rejecting  (he  appeal 
to  the  DiitriiS  Court,  fer  Scbbihavia  Attab, 
J. — The  Krtrict  Judge  ihould  have  ordered  the 
cbjectiaaahle  matter  to  be  expunged  and  then  to  have 
a&iitted  the  appeal  Per  Mdobi,  J. — (Htdding  tbat 
which  accompvued  the  nenumoaaui  of 
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appeal  on  ite  re-preaentation  contsined  expreaeiaas 
amaacting  to  contempt  of  Court,)  the  Diitrict  Judge 
should  have  returned  the  appeal  memorandum  and 
have  refused  to  reeaive  it  Dotil  the  objectionable 
remarks  had  been  expunged.  Zawnsab  ot  Tcm  t. 
BEmATTA    .  .    I.  Ii.  B.,  as  Had..  166 


87.- 


~  Power    to    Bflporata    aultt 


miqjoiiiod. — An  Appellate  Court  baa  juriadictioa 
under  a.  97,  Act  XXIII  of  1S61,  to  separate 
misjoinediiutaiHidtotry  themieparately.  Shoboop 
Cbithskb  Paul  e.  UotEooB  Uobdn  Paul  Caow- 
DHBT 4  W.  H.,  108 

8& Withdrawal     of    salt    on 

appeal. — An  Appellate  Court  baa  under  thia  eeotitti 
power  to  allow  a  luit  to  be  withdrawn.  Obisobt  b. 
SooLBT  Ceahd  14  W,  B.,  O.  C,  17 

80. Arbitration,  BsflBrenoe  to— 

Act  yll^  of  1859,  tt.  812  md  813— Act  XSIII  of 
1861,  t.  37.~-ka  Appellate  Court  has  no  power,  even 
by  consent  of  parties,  to  refer  a  case  to  arbitntion 
under  the  arbitratian  sections  of  Act  VITI  of  1869, 
which  Apply  only  to  Courts  of  original  juria^ctionj 
nor  is  sndi  power  confared  on  an  Appellate  Conrt  by 
s.  S7,  Act  XXin  of  1S6I.  Jdsqiibcb  Dbt  «. 
Kbitabtsouotkb  Dobbbi 

[19  B.  li.  B.,  T.  B.,  866 
81 W.  B,  810 

CvUra,  ftnuooii  Bibbb  e.  Jak  Ali  Crowdsbt 

[IS  B  L.  B.,  867  note 

17W.H.,81 

CsiBAKJi  Lal  e.  Jakha  Das     .    7  IT.  W.,  848 


sa  -— 


Ctoil  Froetdmrt 

Code,  1877,  t.  ff99.— Undv  a.  688  of  the  Civil 
Procadnre  Code,  a  Court  of  Appeal  has  the  power, 
with  the  Gonaent  of  the  parties,  of  referring  to  arbi* 
tration  matters  hi  dispute  in  an  appeal.  Jttsgettur 
D»S  V.  Krilartkomoyec  Dotte.  13  B.  L.  .B.,  T.  B., 
366:  31  W.  JR.,  310,  diseented  from.  iK  1KB  KAs* 
TBB  or  Savoasalikqak  Fillai 

[L  KB,  8  Had..  78 

8L &»*(».— An  Ap. 

pellate  Court  haa  the  power  to  refer  a  caae  to  arbib»- 
tion  at  the  inatance  of  the  parties  nnder  s.  6^ 
of  the  Code  of  Civil  Procedure,  1B82.  In  r»  Sanaa- 
ralingam  Pillai,  I.  L.  £.,  9  Mad.,  7S,  dted.  Jng- 
gettnr  litji  v.  Kriiartiomovea  Dotiet,  13  B.  L.  R., 
aS€,  cited  and  diit^ngauhed.  BBCaWAK  I)  ASS 
ICabwabi  «.  RuVD  Lau.  Skut 

[L  I..  B,,  18  Calo.,  178 

88.  — — ■ ■     ■  ■-  Potntr  to  refer  to 

arbitration  a  eate  on  appeal — Civil  Procednre  Code, 
1883,  t.  598.— Under  s.  583  of  the  CivU  Procednra 
Code,  an  Appellate  Conrt  baa  power  to  refer  a  caaa 
before  it  to  arbitration  if  the  partiea  wish  it  to  he 
referred.  J»  rtllu  petition  of  Stngaraliagam  Fillai, 
I.  L.  £.,  8  Mad.,  78,  aod  Siuffvan  Date  Maneari  t. 
Nnnd  Lal  Hein,  I.  L.  S.,  13  Cole.,  173,  foUowed. 
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GrsBSH  Chuudbb  Baitskjib  e.  Axbioi   Csuxx 

HooEBRjsB  L  Ik  B.,  18  Gala,  SOT 

S8, Attaohmant,  Order  ot—Sat- 

li*g  atidt  order  of  attae\me»t  made  iy  another 
Comrl. — Ko  Court  other  tlum  k  Court  of  Appeal  or  a 
High  Court  utiux;  under  ■.  022  of  the  Civil  Fioee- 
dnre  Coda  cttn  diachw^  >a  order  of  tttachmeut  itined 
by  anotlier  Court.    Koushbbbi  Ilutm  Nasaixut 

V.  EOI.UEIH&I  Tr,r,A-rn  NcLlXAITDAH  NAKBUSBI 

[L  L.  B,  4  Uttd..  181 
-  Award  of  Ameen— Poukt  d/ 

'sMMt'i  award  of  ynttitat 
d  bg  leaer  Court, — After 
obtuning  a  Jndgmaut  for  poaaeuion,  the  judgneDt- 
«reditor  mad  for  iruilat.  After  decree,  lU  eoquiry 
wu  made  into  tha  amoaat  of  waiilat,  and  oa  tht 
report  of  an  Ameeu,  the  decree-holder  beiog  prewnt 
and  the  opponte  party  oot  appearing,  the  Court  made 
•a  order  fbr  the  paynmt  of  Uie  lom  thsein  men- 
Uoaed.  Snbwquctmv  Uie  judgmeut-debtar  appeared 
and  petUiimed  that  the  amrd  nusht  be  oortected  by 
daducdtml  to  which  he  mt  entitled.  On  hii  appli- 
catioa  being  refnaed,  he  appealed  to  the  Judge,  vho 
remanded  the  caee  with  a  view  to  iti  bwng  Mcer- 
t^ed  whether  any  and  what  amount  ihould  be  de- 
ducted. Held  that  the  Judge  should  not  have  inter- 
fered with  the  award  of  warilat,  which  wm  *  final 
award  so  far  ai  the  Appellate  Court  was  ooDceroed. 
Pdhohancb  Boib  v.  O01U8AIH  BoT  Cbowdbc 

[14  W.  B^  160 

80,  Casta,    Qoeatioii    of,    Evi- 

denoo  on, — On  qneatJom  of  taste  a  lower  Appellate 
Court  has  alight  to  come  to  a  fln^og  based  on  history 
or  the  custom  of  the  oountn.  Boosoohath  Dabs 
MbKAYjmrK  V.  Btsosaih  Dau  Hababaiba 

[14  W.  B.,  864 

86, Dooreo— JPfTOr    it    dmrtt    of 

tovtr  Court — Fovtr  to  mutht  dterte  wAtoA  lover 
Court  ought  to  have  made — Madras  Se»t  Sicoverg 
Jot,  It.  9,  10,  II.— A  summary  soit  by  a  landlord 
to   enforce  the  aeoeptance  of  a  pottah  under  the 


Hadrae  Bent  Beoovery  Act  ihonld  not  be  dismissed 
on  a  flndiDg  by  the  Appellate  Cotut  that  the  pottah 
tendered  was  not  a  proper  pottah.  The  Appellate 
Court  ought  to  pass  tlie  decree  vMch  the  Court  of 
first  instance  should  have  passed.  Nasasaja  v. 
EAsnfSA  1 1*  B.,  llKad, as 

87.  ■  lamaB — R^f^reuce  ofittueifar 

itttrwmtatvM—Ciril  Proeedmrt  Code,  n.  6S6,  B67— 
Tra%^  0/  ooM  to  another  Cow*.— Where  an 
Appellate  Court  has  made  an  ordw  of  reference  nnder 
B.  fi66  of  the  Code  of  Civil  ProceduM,  the  retnm  to 
SDch  order  must  be  made  to  the  same  Court,  and  tuch 
Court  Is  sot  oompetent  to  truisfer  the  appeal  for 
^■poeal  ebewhare.  Unir  Nabaiv  Siko-h  0.  Jdavda 
[L I^  B.,  18  AIL.  81fi 

8a Junadlotion— Saior((i»o(8 

Court  aeiinf  mlhout  jurUdietioit — Erroueout  exer- 


Appeal  from  any  paitienlar  subordinate  Court,  and 
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that  Coiirt  actj  without  juriadictloai  In  the  trial  of  a 
snit  or  an  appeal  before  it,  the  High  Court  has  poww 
as  an  Appellee  Court  to  set  right  the  proceeding*  of 
such  snbordbute  Conrt,  KiihuaSamT.  Biugu  Lai, 
I.  L.  S.,  i  All.,  987,  and  Tola  Sam  v.  Imr  Dot, 
Weekly  ITofet,  IBST,  p.  78,  ovemiled.  JvAU 
Pbabas  v.  Baua  Bax       .    I.  Ik  Bq  18  AIL.  07S 

88. "Local  inTestlgation,  lator- 

fbranoe  with  reanlt  o£— An  AppeDate  Conrt 
should  not  interfoe  with  the  result  of  a  local  bvesti- 
gaticsi  or  (siqniry  except  upon  very  clearly  d^ned 
and  infflcient  grounds.  Sasat  Butoabi  Dbbi  t. 
FBosonto  CooMAS  Taooai  .  6  B.  K  B^  077 
16  W.  B^  F.  0.,  90 

Korku  Dumxxb  Sabu  e.  Honxsi  Beulluk- 
DnSAon 10W.B.,4a8 

'  Decree 


40.  

aft«r — Oronnd  for  reverial  if  Appeal  Court. — 
An  Appellate  Comt  ought  not  to  revene  the  decision 
of  a  fint  Court  based  npon  very  careful  inspection  of 
the  hud  in  dlBpute,  except  upon  a  very  elau'  and 
strong  opinion  upon  the  eridence,  and  upon  recit- 
ing sufficient  and  attisfiu^tory  reasms  for  such  opinion. 
BBiHDABcir  Bbabotsi  c.  DmnniirjoT  Nabaik 
BHDKJoDflO     ....    18W.B.,46a 


having  set  aside  the  whde  a{  the  proceedings,  inclnd* 
ing  the  plaint,  directed  that  a  new  plunt  be  presented 
in  a  proper  Court.  Seld  that  this  order,  equivalent 
to  directing  the  plaintiS  to  institute  a  new  snit,  was 
wrong  )  and  that,  with  only  the  alternative  of  baving 
leave  to  withdraw  the  suit  and  bring  a  new  one,  his 
•ait  shonld  have  been  ^amiseed.  LSDaABo  v.  BitUi 
1^  Ik  B.,  6  AU..  181:  Ik  &,  18  I  A.,  164 

-  CMl  Froeedur* 


Code,  e.  W — Setmrn  of  plaint  leheu  Court  hoe  no 
juriedietion. — An   Appeluta  Conrt  is  not  bonnd  to 
return  the  pUnt  under  all  circumstance*  where  defect 
of  itmidiction  appean.     Yaooob  c.  Mohax  SnrsE 
[1.  Ik  B,  U  Mad..  489 


<    Plaint,  Amendmant  o£— 


48.-  -        . 

SeuMe—A  pl^nt  cuciut  be  amended  in  sn  Appdlate 
Conrt.     AbsuIi  Oavoob  v.  Ndb  Baitt; 

^  BL  Ik  B.,  A.  a,  78: 10  W.  B.,  Ill 

44. Appellate 

Courft  power  to  amend  plaint— Suit  for  rent 
eouverted  into  one  for  ejeettneut — Variance  iaiween 
pleading  and  proof—Civit  Proeednre  Code  C1983J, 
ti,  68  and  B83. — An  ameodnent  of  a  plaint,  which 
niaiarially  tiaosfonna  the  nature  of  the  clum,  cannot 
be  made  under  i.  68  of  the  Code,  and  cert^nly  uot  in 
appeal  8.  GS  permits  ameodment  of  the  plaint 
befcse  Judgment,  and  not  after.  The  largar  ponsrs 
conferied  on  Appellate  Conrta  by  «.  {IS2  da  not 
authorise  snch  a  material  tranaformation  of  a  snit  in 
appeaL  Bai  Shri  Hajibaiba  v.  tUSAiiLAL 
Bhaibsakeab  .  I.  Ik  B-,  18  BooL,  806 
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4S. Oijtetion    /or 

itfiet  in  plaint. — An  Appellate  Conit  ii  competent 
»t  any  atrnge  to  allow  objectioiu  to  be  taken  to  in  tf- 
parent  defect  in  the  pliiat.  CohTVi  Cdwib  b. 
Elus  9  B.  I..  B.,  a.  C^  212 :  U  W.  B.,  40 

46. .  Slntittg»am4t 

OiU  ofplaiai  and  Mmandity  umM — IStriU  of  eata. 
Error  wtt  affiteting—Aet  VllI  of  iSB9,  i.  BSO.~ 
Fonr  pUntiib  med  m  ptuiuen,  bnt  it  wai  fonnd 
during  the  trial  that  they  were  not  aU  partner*  si 
th«  time  the  aoae  of  action  accmodi  and  the  Jndge 
thereupon  ameoded  the  iame  which  had  been  railed 
on  th^  point,  and  laiaed  the  qneition  whetho-  the 
[daintiJb  were  or  were  not  paitnen ;  and  it  being 
dfcided  in  the  negative,  tba  Judge  ordered  two  of  the 
plaiatlffi'  namea  to  be  itrnck  ont  ot  the  plunt,  and  he 
gave  a  decree  in  favour  of  the  other  plwntilta  Seld 
Oat  the  Jadge  acted  rightly  in  ameDding  the  isaue, 
bnt  that  he  itiould  Imve  done  so  without  striking  the 
names  ot  the  plainti&  ont  of  the  plaint.  Such  in 
error  ia  "an  oror  in  an  interlocutory  order  oot  Meet- 
ing the  meriti  of  the  can,"  and  therefore,  under 
>.  860,  Act  Till  of  1SS9,  not  a  ground  tor  revening 
the  decree  on  appe^.  £ast  Iimux  Bailwae 
COXPAXI  V.  JOBDAll 

[4  a  I..  B^  o.  a,  07 :  14  w.  :a,  o.  a,  u 

47. ■ — — Samand—CiBil 

Proeadtirt  Cod*.  1877,  t.  663.— An  Appellate  Court  a 
not  empowered  by  Act  X  of  1877  to  order  ot  allow 
a  plunt  to  be  amended,  or  to  remand  a  caae  onder 
a  663  of  that  Act  for  the  purpose  of  inch  amendment, 
Fabeakd  Ai.1  v.  Ycavv  Ali  .  I.  L.  B.,  2  AIL,  660 

4S.  TTaivtrqfd^evt 

in  plaint  »■  Court  taloK — Oromnd  for  diimit*i^. — 
In  a  caae  in  which,  althongli  the  plaint  mentioned  no 
ovtrt  act  juatif  jing  the  plaintifTa  request  for  a  de- 
claration of  title,  and  atill  it  appeared  on  the  admitted 
beta  of  the  caae  that  there  waa  a  cauae  of  action,  and 
the  Court  of  firat  icatance  adjuditsted  on  the  merita 
and  paaaed  a  decree  in  favour  of  plaintijfa, — Said  that 
it  wat  too  late  for  the  lower  Apellate  Court  ta  diimiaa 
the  elum  on  the  ground  of  the  above  defect  in  the 
^^nt.  Saom  Dote  Chowsbst  «.  S)tbb  Nabaut 
Chowshbt  24  W.  B.,  S42 


record  on  appotU. — A  aeoond  plaintiff  w 

the  Court  bdowi  but  no  amendment  waa  made  in 
e  aoit  waa  diamiaaed   with  eoata. 

iginal  plMutlff  &iled  __ 
olvent,  and  the  Ofitcial 

, with  the  appeal.    It  waa 

olneeted  that  the  appeal  ought  to  ba  diamined,  there 
bMag  no  appellaiit  on  the  record;  bnt  the  Court 
allowed  the  appeal  to  proceed,  and  the  amendmoit 
order  by  the  Court  below  to  be  effected.  Ekdas- 
VATB  DoM  V.  Fbotab  CaimsBB  Doss 

[L  I- B.,  6  Oftlo.,  626 :  8  a  Ii.  B.,  888 


Ba  -^ 


'   Ditmittal 


wilkdramU  of  ante. — Where  the  Court  of  Appeal 
ae(a    amde    the  whole  of  the  previona  proceeduiga 
rw  and  amended  plunt 


uit,  it  cannot  (£rect  a  n 


APFBLLATX  COJTR'S—eomtiniMd. 

a.  EXBBCI6E  OF  FOWEBS  IK  TABI0TJ8 

CASES— eoatrlMfed. 

to  he  filed,  but  nitiit  pve  the  plaintJfF  the  altonative 

of  having  bia  Buit  dismined  or  of  withdrawing  it  with 

leave  to  hring  a  new  action.    Lkds-abj)  t.  "Bvll 

[I..  B.,  18  I.  A.,  184 
I.I..B.,eAU.,161 


BL  - 


ot 


pleading  limitation,  and  where  no  leave  to  ammd 

waa  aaked  for  in  the  Court  of  fIrat  inatance.  Mauj- 
xisjrHA  e.  Faixata      .    I.  Ii.  B.,  16  Mad.,  810 

82. Oijtction   not 

taktn  to  plaint— Orowtd/br  ditmiual  ofnat—Suit 
far  declarators  deerea  tBitSo%t  aahing  eoiuaqnantial 
relief. — A  aait  ahould  not  be  diamiaaed  by  an  Appel- 
late Court  on  the  gnmnd  of  iti  being  one  aaUne 
merely  for  a  declaratory  decree,  and  do  conacqnentiu 
relief,  where  that  objection  haa  never  been  taktn  by 
the  defendants  to  the  nit  The  plaintifb  ahould  in 
each  a  caae  be  allowed  an  opportunity  of  amending 
thdr  plunt.  IiIKBA  but  Ebibhita  e.  Bava  But 
PiHPLD  .        .    I.  Ii.  B.,  IS  Bom.,  B48 


M.  BnitfoT  declara- 

tuM  of  title  without  atking  for  pe/iunoM.— Where 
a  penoD  brings  a  aalt  merely  for  decUration  of  bia 
title  withoQt  seeking  to  recover  poaaesaion,  although 
he  may  be  In  physical  poaaesaion,  the  Appellate  Court 
will  not  grant  an  opportonity  to  ammd  the  plunt  if 
the  plaintiff  had  already  audi  an  opportunity  and  did 
not  avul  hiniielt  of  it.  lAnba  bin  Krithna  v.  Rama 
Bia  Pimpln,  I.  L.  3.,  13  Son.,  643,  diatingnisbed. 
Baj  Nabun  Dad  e.  Ssjuia  Nahso  Dab  Chowseby 
[L  L.  B.,  96  CftlQ..  845 
4GW.  ir.,182 


Where  a  Court  of  flrat  inatance  «ets  aside  ita  o 
ex-parta  judgment,  and  after  a  new  trial,  in  which 
it  takes  fresh  evidence,  as  well  as  admita  that  origin- 
ally recorded,  again  givea  plainttfb  a  decree,  it  I* 
the  duty  of  the  lower  Appellate  Conrt  to  enquire, 
nnder  a.  fi7  of  Act  n  of  1BS7,  whether,  inde- 
pendently of  the  evidence  originally  recordod,  thera 
vaa  sufficient  to  justify  the  de^ee.  BoevL  Soras  e, 
EissosBi  Lau    .  .  8  W.  B.,  490 


Xhrtdenoa     (nifflai«nt    tor 


Jndgmant— t7iei2  Procedure  Code, 
When  parties  have  had  an  opportunity  of  putting  in 
aacb  evidence  aa  they  consider  aufflciant  to  entitle 
them  to  a  judgment  upon  the  material  issuea  ot 
the  case,  the  evidence  ought  to  be  held  aufficient 
under  a  G68,  Civil  Frocednre  Code,  to  enable  the 
Appellate  Court  to  pronounce  a  lataa&atory 
jadgment     Kaitbah  c.  Bbdqwas  Dabb 

06  W.B^2U 

Be. ■  ConalderatloD  of  evidenoe 

ia  ox-parto  oag©,- Where  a  party  fuls  to  file  a 


lizcdbyGoOt^Ic 


<    *16    > 


DIQKST  OF  CASES. 


(     ««     > 


APFIiLIiATB  COTTBT— cflflMiiMi/. 

9.  SVIDBNCB  AND  ADDITIONAL  EVIDENCE 

ON  APPEAL— conliiiited. 
memor&ndnm    of    objectiani    under    a.    354,    Act 
VIII  of  1859,  the  AppelUte  Court  U  not  at  [Iheity 
to  decide  the  c»ee  ex-parit  witliout  cunaidoring  the 
evidence.    Woombsu  Cbctkbeb  Roy  «.  JoKABmrir 

haiba      ....      .lew.B.,  ass 

67. Appeal     ogainBt     part     of 

deoree— ikfy  of  Jadj/i.—Whtxe  &  pluntiff,  dii- 
•atiafied  with  b:>  much  of  the  dcciiion  of  the  fint 
Court  u  ii  ftdvene  to  him,  appeals,  makiog  the  party 
ID  vhoio  favour  tbe  decree  is  made  the  wile  respou- 
dent,  tbe  Judge  of  the  Appellate  Court  baa  only  to 
determine  whether,  as  between  the  appeltfint  and  re' 
nKiadent,  the  order  of  the  flrat  Court  is  correct. 
KUEosa  Smaa  e.  Fooebdh  Sikqh 

[10V.B.,48a 

B8. ■ AdjndicatloQ   on  evidenoe 

—  Surf  Jbr  coniribviion  vAeit  ikart  aere  not 
tptcifitd.  ~  In  a  rait  for  contribvtlun  od  acoount  of 
OoTemment  revenue,  which  was  decreed  by  the 
flrst  Court,  but  diBmiised  by  the  lower  Appellate 
Court,  bccanw  l^e  plamt  did  not  specify  tbe  shares 
of  the  different  shejeholdsrs,— f  e2<j  that  tbe  lower 
Appellate  Court  wu  bonnd  to  adjudicate  upon  the 
evidence.    Bsoho  Bibbb  v.  Paujak  Oazbh 

tU  W.  B.,  131 

W.  —  —  Evldetuw    Improperly    ad- 

mitted In  lower  Court— The  lower  AppelUte 
Court  wai  not  competent  to  reject  the  documentary 
evidence  which  bad  been  admitted  b;  the  Court  of 
ftrst  insteuce  merely  became  it  had  been  Admitted 
after  the  &rst  Iieuing  of  the  caae,  or  after  the 
date  on  which  it  had  been  rdered  to  be  produced. 
HoHooKur  8iifas  p.  Fble       .        .  8  Agra.  148 

^O.  — ,—  Deoision  in  lower  Court  on 

merits— jr.- y:  F.  Eant  Aot.  1881,  >.  SO?;— In  a 
rait  insUtotod  in  the  Court  of  an  Assistant  Collector 
nnder  d.  (i),  s.  93  o£  the  N.-W.  P.  Bent  Act,  an 
objection  wa«  Uten  that,  tbe  plaintiffs  not 
being  recorded  shareholders,  the  suit  was  not  main- 
tainable in  the  Revenue  Court.  The  olvjection  ws* 
allowed,  but  the  Court,  at  the  siDie  time,  disposed 
«f  the  case  on  the  merit*,  and  dismissed  the  suit. 
On  appeal,  the  lower  Appellate  Conrt  affirmed  the 
decree  on  the  ground  that  tlie  Bevenue  Court  had  no 
jnrisdietion  in  the  matter.  Seld  that,  as  there 
were  matenala  on  the  record  tor  the  drtennination 
of  the  BUit,  the  Judge  should,  with  reference  to 
s.  307  of  tbe  Bent  Act,  have  dispcoed  of  tbe  appeal 
on  the  ments.  Otbi  Saran  Lai  v.  Dthi  Saran 
Ufadhia,  I.  L.  a.,  6  AU..  378.  referred  to.  Baso 
FjusAs  o.  AnmH  Baaa 

[L  i^  B..  e  Aa,  MO 


hecauM  it  iad  mfflciemi  nideiux.—A  Court  of  first 
mstanoe  ought  not,  because  it  is  satisfied  npon  the 
evidence  which  one  of  the  pvties  has  given,  to 
prevent  him  from  putting  npon  the  proceedings 
all  the  evidence  that  he  wishes  to  give,  k>  that 
~  "?y  ^V  l'"_5W  brought  fairly  be*OTe  tbe 
~-   -    party   ha*  tbui   been 


Appellate  Court.    Whore   i 


APFSLIlATE  COVRt—eoniiMitd. 
S.  EVIDENCE  AND  ADDITIONAI.  EVIDfiNCB. 
OH  APPEAL— floiriiMMni. 

prevented  in  tbe  first  Court,  and  tbe  evidence  ou  the 
record  is  not  deemed  tuSicieat  by  the  Appellate 
Court,  tbe  latter  Court  does  wrong  if  it  refuses  to 
receive  the  evidence  which  has  been  excluded  in 
the  way  indicated.  Bsu  Soobtiab  Bor  e. 
Eaixoonhibsa     .  .        .    as  W.  B.,  63- 

ea  Civil  Froetdmrt 

Code,  1869, 1.  3SB.  Court  taking  ttidenee  under.— 
A  lower  Court,  in  taking  evidence  ordered  under 
s.  8E6,  Act  VIII  of  1669,  acta  in  a  ministerial 
capacity.  Bak  Jot  Svbmab  e.  Pbaheibhbr 
SiMoH.     BuBODA  Dbbia  r.  PEAKEiamut    SorsB. 

PSOHHODl  DXBIA  D.  pKAVKIBHUt  SmaH 

[sw.B^ao 

68.- 


~  Timt  for  noifciiur 
ofjiiicaliDit.— An  a^lication  to  give  additional  evi- 
dence should  be  made  when  tbe  case  first  cornea  before 
the  Appellate  Conrt.  It  is  too  late  to  make  inch 
an  application  when  the  case  has  been  remanded  and 
hoe  come  back  for  final  diauosal  ptr  Aknocls,  CJ. 
Abdkbkib  Deahiibsai  c.  C0U.EOTOB  or  Sdbat 

[8  BonL,  A.  c,  ne,  at  p.  laa 

64.- 


Potcer    of    Af- 

pellaU  Court— DiiertUon  tff  Court.— It  it  within 
the  discretion  of  a  lower  Appellate  Court  to  allow  the 
parties  an  oppwtnnity  .to  iadduce  fresh  evidence,  if 
it  is  gatisfled  that  the  interests  of  justice  require  that 
course.    DAnoosirB  Dass  «.  Bitoo  Siksh 

[a4W.R,88B 

80-  ■ — — —-; Scidenee  inn^^- 

(Henf. — Where  the  evidence  upon  the  record  is  not 
sufficient  to  enable  the  Appellate  Court  to  pTonouuce 
a  jndgment  upon  regular  appeal,  it  may  require  tbe 
Court  ^inst  wboee  decree  tbe  appeal  is  made  to 
take  additional  eridence,  defining  tbe  points  to  which 
such  evidence  is  to  be  confined,  in  order  to  enable 
the  Appellate  Conrt  finally  to  detennine  the  case 
Nabasueoabat  Ebuhrabav  t.  Ahtui  Vmc- 
FAEiB  .    a  Bom.,  64.  and  Ed.,  ei 

66. Civil    Frooedurt 

Cede,  t.  SBB—Svideaee  taktn  in  lower  Court  in- 
infieieni. — Where  a  Uunsif,  without  biiming  issues 
or  ezaminiag  the  plaintiff,  passed  a  decree  in  his 
favour  upon  an  admission  niade  by  the  defendant, 
and  upon  inspection  of  a  document  that  was  upon  the 
record  of  a  former  suit ;  but  the  Judge,  on  appeal. 
reversed  tbe  decree  of  the  Uuniif  on  acoonnt  of  the 
insufficiency  of  evidence,  the  dcmment,  in  his 
opmlon,  ntt  being  admissible,— It  was  held  that  tbe 
Judge  ought  not  to  have  reversed  the  Munsifa 
decree  witbout  first  exercising  his  power  of  taking 
fresh  evidence  under  s.  S56  of  tbe  Code  of  Civ5 
Prccedure.  Appa  taiiAD  Ea«biiiath  e.  VrrHOBA 
TAUS  TcEABAK  6  Bom.,  A.  C,  S& 


67. Civil  Froetdurt 

Cod«,  1869,  ti.  356,  557,— Where  defendant  appealed 
in  a  suit  to  recover  arrears  of  rent  in  which  the  genu- 
ineness of  the  kabnliat  was  in  issue,  and  the  (tefen- 
dant  asked,  the  Deputy  Collector  to  inminon  eertaia 


iizoabyGoo(^Ie 


DIOBST  OF  CASES. 


(    *18    X 


APPSLI.ATB  OOTTBT— oiHiMMtMt. 
S.  EVIDBNCB  ABD  ADDITIONAL  GVIDBMCB 

ON  AFPBAL— ooiitiiwnf. 
witscMM  to  pron  that  be  had  bean  pajing  at  a  parti- 
cnUr  rate,  the  Judge  ovebt.  under  «.  SM,  Act  Till 
o*  1869,  to  have  ctirtctsd  tbe  Deputy  Colleotor  U>  •and 
ap  ei(b«r  the  witneaMa  or  their  eTideooe,  and,  under 
a.  357,  to  have  directed  tbe  evidanae  to  tw  conflned  to 
the  rate  and  Una  of  payment,  and  the  rent  to  which 
tlie  payment  bad  been  appropriated.  Hosra 
Hussns  e.  Bbu  BsooKnv  Surss      8  W.  B>,  iXI 

gS. : Omuiio*   to  tall 

tvidtmM  in  tourer  Comri.—k  nit  to  TMoTw  money 
baring  been  conunenoed  agaUut  P  and  otlien,  an 
attachment  wm  applied  tcr,  and  certain  good*,  nip- 
poud  to  be  the  defendant*',  wei*  attached  by  oidtr 
of  the  Conit.  Two  other  perioni  Gomipg  forward 
and  claiming  the  attached  good*  ai  their  property, 
plaistifl*  ccodnded  them  to  be  partneri  with  the 
origioa]  defendant*,  and  made  them  alio  defendante. 
The  lowm  Conrt  at  tbe  trial  held  that  tbe  proof  of 
partnerthip  failed.  Htld,  on  appeal,  that  tbe  plalntiffi' 
caae  conld  not  at  this  itage  be  mpplenwDted  by  eza< 
mining  partioa  whom  tbe  pluntiff*  did  not  think  fit  to 
call,  or  by'boofci  wbidi  they  £d  not  prodnce,  in  tbe 
Court  bdow.    VaUR  All  Eeut  d.  Vjaaivts 

[10  W.  B.,  408 


«9.- 


-  JVe»» 


below  and  elected  not  to  do  lo,  bnt  to  reat  hi* 
the  fliidencs  aa  it  stood,  ought  not  to  be  allowed  at 
the  *t*ge  of  appeal  to  give  evidence  which  he  oonld 
have  given  below.  Rue  Bii  Ckixcbbi-ti  «. 
Ovncui.  LiftniDATOB  Of  tbm  Cottoh  OomFa 
CoKFAinr  .  .    Z.  I-  B^  8  AH.,  86S 


7a  - 


Apglie^o*   I 


.  a  evidmee  o%  appeal  wikielL  apptieaitf  n/med 
to  predict  in  lover  Cimrl. — l%e  plaintifh  had 
appned,  diuing  tbe  hearing  of  Uie  eaae  io  the  Conrt  of 
fb«t  Initance,  for  tbe  prodndion  of  certain  book*  of 
■cconnt  of  the  defendlnt*.  Tbe  ttefendanti  reaiited 
the  application,  and  the  Conrt  refoaed  to  order  the 
book*  to  be  tvodnced.  The  mit  having  been  divniaaad, 
the  pb^itilteamiealed,  and  bt  tba  Coott  of  Appeal  the 


_  ,  .  -fleW 

that  th*  evidence  coold  not  be  adniUted.    HOVOSUS 
OiswH  TufBiKix  r.  TiKmnBAK  OovnrDABAM 

[I.Z..B.,lSBom,a47 


7L- 


-   Retorting  deeition 


AFFEUiATS  COWT—eontinned. 

9.  EVIDBNCE  AND  ADDITIONAL-  EVIDENCE 

OK  APPEAL— eaii^iMiwf;. 
This  dedaion  wu  reversed  on  appeal.  Seld  that  tbe 
lower  Appellate  Cmut  did  wrong  in  preenming  colla- 
doo  between  J!  and  hlB  vendee  (the  plaintiff),  and 
ought  not  to  have  rejeoted  the  deed  withont  examin- 
ing the  writer  and  witneaioai  and  that  it  ibonld 
have  decided  whether  plaintiff  was  in  poaaeeaion  at 
any  time  nndM'  tbe  deed  of  *ale.  Bam  Laix  Jha  c. 
Ibsdb  Ceuvseb  Dbx  .    lOW.'R.,  4fil 

78.  Jdmittion         eS 

J^e»k  doonmtntarji  epidenee.—Tb»  Appellate  Cooit 
ehonld  not  send  for  and  admit  fnwh  docnmentaiy 
evidence  which  ha*  not  been  pat  in  by  either  party  in 
the  lower  Conrt.  BwA&EairAis  Sbasa  v.  Bav 
Loosmr  BiswAa  ICW:  B.,  08 

78.  Civil    Frocednro 

Codo,  1869,  t.  3S5— Additional  evidonee  nfUr 
fiMi«».— Where  a  lower  Appellate  Court  admitted  % 
review  with  tbe  object  of  taking  into  couaideratioa 
a  material  iaane  whicb  it  bad  omitted  lo  coniider  at 
the  trial, — Hild  that,  having  admitted  the  review  on 
gronnda  independent  of  frew  evidence,  it  was  com- 
petent for  the  Court,  under  *.  866,  Act  VIII  of 
ISSSi  to  admit  treab  evidenoe,  if  required,  to  enable 
it  to  prononnoe  a  aatiefaotory  judgment,  or  for  any 
■nbatantial  oauie.  Bbhakh  '^iKV'  Nuiibbi  v. 
TBonooxxo  MoKu  Biishdku       18  W.  B.,  S3S 

74 Civil    Procedtir* 

Cade,  18S9,  i.  «S3,~Tbe  true  interpretation  of 
a  SG6,  Act  Tin  of  1SG9,  U  that,  when  a  Court 
•eoi  that  by  aome  inadvertence  or  mistake  a  party 
ha*  not  produced  *ome  evidence  which  he  wa*  capable 
of  adducing,  and  that  he  i*  likely  to  be  prejudiced  by 
that  omiadon  or  miatake,  which  wai  aimply  nnin- 
tentional,  nudengned,  and  accidental,  the  Court  will 
allow  such  further  evidence  to  be  taken.  Gowhdb 
Au  gg'"  Ti.  Sakhbbha Ehavdic  .  16 . W.  B.,  007. 

7B. Cieil    troead»r» 

Code,  1859,  <.  K6 — Appeal  from  ew-parte  dearte, — 
The  Court  deolined  oa  appeal  tnm  an  order  reject- 
big  an  applicatiiHi  nnd^  •-.  119,  Act  VIII  of 
18G&,  to  Ht  adde  an  ta-parte  decree,  to  receive  an 
affidavit  which  had  not  bean  previon*!;  tendered,  and 
bald  that  *.  86S  ww  not  meaitt  to  have  application 
to  ndi  a  ease  aa  tbi*,  bnt  to  empower  the  Court 
of  Appeal,  at  ita  discretion,  to  receive  evidauee  upon 
i**nes  of  tact*  which  had  been  bied  in  the  Conrt  of 
first  Initance.    Lulu  «.  Aluksib 

[17  W.  B.,  880 


tcilio^UJ^etlt  evidence. — Defen&nt,  having  pnTchaiad 
•  decree,  canaed  Ute  jndgmeDtHlebtor's~  (B'ty  right* 
and  interaet  in  oertaiii  property  to  be  aold  in  execn- 
tion,  and  bought  them  bimaelf.  Plaintifi,  who  had 
pnrcbased  one  fa  ri^ti  and  interest  in  a  4-ann«R 
share  of  tbe  property,  intervened ;  bnt  his  interven- 
tion having  been  rejected  in  tbe  summary  depart- 
ment, he  sued  to  set  aaide  the  anmmary  order,  and  to 
eataUiah  hi*  vendor's  right  in  Uie  property.  The 
vendor  haviuB  admitted  the.  sale  to  the  plaintjft,  tbe 
flret  Coort  thought  it  nnneceaaary  to  eismme  the 
witneaee*  to,  and  the  writer  of,  the  deed  of  aale,  and, 
finding  the  jdaintiff  in   poaaeanon,  decreed  tba  snib 


78.- 


Civil   Froeednru 

—Srror  in  law. — In  a  »nit   for 
1  the  gronnd  that  defendant  waa  holding 


Code,  1869,  I 

ejectment  on         „  .     .      __      .. . „ 

over  after  the  expiration  of  hi*  leaae,  the  defen- 
dant's vakil  depoied  on  oath  in  the  first  Court  that 
the  defendant  had  no  docnmente  whatever,  aod  that 
those  he  once  bad  were  burnt.  When  the  ca*e  cama 
before  tbe  Subordinate  Judge  on  appeal,  he  permitted 
the  defendant  to  file  a  new  pieoe  of  evidence,  vie,,  i, 
pottab  which  vraa  alleged  to  have  escaped  tJio  general 
destmctica.  Sold  that  the  admitsion  of  the  pottab 
on  the  mere  ipri  dixit  of  tbe  defenduit  w«*  • 
fubatantial  error  in  bw,  even  though  plalntilt  neithn 


l,zcdbyG00<^Ie 


(  *»  ) 


DIQEST  OF  CA8B3. 


^pmnr.T.A'FW  COVS.T-^onlinuad. 

S.  EVIDKNCK  AKB  ADDITIONAL  EVIDKNCJB 
OS  APP£AL-4MMMwd. 

admitted  nor  denied  the  docnnunt ;  that  tha  Bnbordi- 
nata  Jadge  had  no  rigbt  to  admit  the  pottah  nndar 
tbe  drcDHutaoMi;  and  that,  if  he  had,  hs  waa  wrong 
In  deciding  Ithe  csM  npon  it  iiithoiit  (akiog  eridanca 
ai  to  ita  geunineneaa.  Smuooi.  HuQ  v.  Kkbucat- 
ooijsu  18W.  B.,  88 


77. 


-  Civil    Proeadurm 


Code,  1809,  I.  SBBStidtnet  eseladtd  bji  flrtt 
CoHri.— WbsD  Ota  flnt  Court  wm  laUiflad  with  Uw 
erU^ica  piodnMd,  and  Uumfon  did  not  allow  tha 
plaintiff  to  ^odace  all  hi*  eridanoa,  and  tlia  Appel- 
late  Conrt  doaa  not  think  tha  evidenea  nifident,  it 
onght  to  iUcnr  the  plsiotifl  on  appeal  to  eall  the 
•metice  exclodad  by  the  flnt  Conit.  Bbuo  Sookdak 
BoT  «.  EAKBooiraiSBA  SSW.BhBS 

7a- 


qf  tmd»ne§—ltemAnd.—Whm  a  lower  Conrt 
_Ma  of  a  caae  npiHi  Qia  merit*  aa  proved  b;  eTidence 
lenll;  adnuaiible  agatnit  the  defendants,  tod  the 
APpaOata  Conrt  ooniUBn  it  proper  to  allow  the  plain- 
tiff to  adduce  fmrther  avldenca,  it  may  aiUier  take  meh 
torthar  evidence  itadf  or  lend  Hie  ctwa  b*ck  to  the 
tower  Conrt  to  take  ench  avidenoe.  Buoot 
Bdkiub  Mmoojcdab  e.  PosAa  KnHCir  Sixob 

[W.  B.,  7.  a.  ISA 


jHth 


—The 


dorainanta  bnmgfat  ftrward  b;  a  party  at  the  hear- 
Ingof  tbe  appeal, andaltenraid(reject«d an  applica- 
tion for  a  review  of  that  jadgment.  Id  an  applica- 
tion to  the  Privy  Conneil  for  apedal  leave  to  bring 
in  thoae  docnmenta,— 5eU  tiu^t  further  evidenoa 
ought  not  to  ba  admitted  under  a.  S6S,  Act  Till 
of  18B9 1  that  there  w»a  great  danger  in  Om  Court  of 
mltinata  appeal  lighUy  introdndng  arideooa  whidi 
had  not  bam  under  Uki  eonaidanUan  of  tha  Co«rta 
below,  and  which  tba  partiaa  had  had  no  siaanB  of 
taatinfF.  GOBIitit  Svbdaki  DouI  e.  Jaqadaxba 
Dnu      .  .        .    8  B.  I..  XL.  P.O.,  36 


sa- 


-  Cinl   Froeedmre 


Cede,  ».  ffSS^The  teat  ai  to  whether  additlnial 
evidence  ihoald  be  recdved  In  an  Appellate  Conrt 
■nder  e.  BBS  of  the  Code  of  Civil  Pi«c«dtir«  depend* 
upcm  the  qneation  wliether  or  no  the  Appellate  Court 
require*  the  evidence  "  to  enable  it  to  prcofmnae  juds- 
ment  or  for  any  other  mbadiiitlal  cause  " ,-  aa  to  thu, 
ibe  Appellate  Conrt  ia  to  be  tbe  wle  judge.  If  tsx 
eooQs  o>  PsBX  CsATO  MooxBHn.  Uvotka 
HoEui  QaoH  V.  OovAii  CHCitssA  Ghobi 

[L  Ii.  &,  SI  CBia,  4jB4 


81.- 


■~  Baatot,    Mteottt 


tif~Fovr  to  take  freA  ecu&M* — Ditentiott  of 
Coarf.— The  mwa  givoi  to  tbe  High  Court  by  the 
Code  of  Cinl  Pracednra,  of  takW,  of  fta  own 
■noUoD,  original  evidence  anew,  ahoud  be  eserciied 
Ten  aparingly  i  and,  whtD  eierciaed,  it  b  dediable 
thij'tbe  reaaona  fat  eimoimig  it  abould  alwaya  be 
TMDtded  or  ninuted  by  the  Ouait  b  tbe  procwding*. 


APF2LLATB  OOUBT— eiTatiaMrf. 

8.  EVIDENCE  AND  ADDITIONAL  EVIDENCE 

ON  APPEAL— eo«f<'<HM<J. 
SBiBKAaaavniu  Diy  d.  Qopai:  CEtTHsia  CatrcK- 

■SacTTT 

[7  W.  B.,  P.  0.,  10 :  11  Itoore'B  I.  A.,  SO 

OuvoA  OoBUTD  MiFin>ni>  c.   Coixictoh    o*    24- 

FMBamnrAu  7  W.  B.,  F.  a,  SI 

[U  Koom'h  I.  a.,  S4S 

JoaOOBCHDAOO    Dbb     v.     Oolvox      Cbvitdbh 

Bauiu  ....    10W.B..aa8 

JooelbTA  Dbxia  e.  Bax  CBnmiB  CaATrn- 

nu 10W.B^878 

8& Seato»t  for  tai- 

imgfretk  tviiewee. — Held  that  the  lower  Appellate 
Conrt  ■honld  atate  meet  fully  and  dearly  tt>  raaona 
for  calling  for  freah  evidence  g  but  that  In  pcont  of 
law  It  wa*  mncient  if  that  Conrt  couid^ed  tbe 
matter  and  itated  that  inch  reaama  eiiited  without 
menUonbig  what  they  were.  Seib  Cbvxdbb  Mah- 
XOOB  c  EAtBIBlfAia  EUBKOKAB   .  19  W.  B..,  346 

8S.  Sufflntncji        ttf 

reatome  tbr  taking  freii  evideuee.—WhBn  an  Ap- 
pellate Oenrt  recaved  addltvinal  evidence,  recording 
only  that  the  papera  were  material  and  important, 
thm  waa  hdd  to  be  no  aufBctant  compliance  with  tha 
piovfao  of  t.  SBB,  ravll  Piocednra  Code,  which 
reqnirei  tbe  KMoni  for  admitiing  additional  evidmo* 
to  be  atated.  Jraen  lascB  Btthwabib  v.  Beitbo 
Tahihii  Dasbbb  .    14  W.  B.,  is 

64.  Searoue for  fat- 
ing freth  evidtnee. — Additional  evidence  cannot  be 
admitted  in  appeal  without  aoma  lubitantial  teaaon 
'being  recorded  hi  the  proceeding*.  Shasdbit  «.  TosD, 
PntLATACa  .    7W.B.,818 


65.  - 


-  Seaeome  for  taJc- 

.  __       .  .  im  in  the  Code  of 

^t>cednre  wUch  require*  Judge*  who  admit 
freah  evidence  on  an  appeal  to  record  thdr  raaaooa, 
thongh  not  a  conation  precedent  to  the  reception  of 
the  evidenoe,  ia  yet  one  that  ought  at  all  timea  to 
be  atrictly  complied  vHh.  QmsA  GoBiin>  MuBsm 
D.  ThI  CoLLatlTOB  OI  TBB  24-pBBan)r)<AHa 

p  W.  B.,  P.  C  ai :  U  Mooro's  L  A.,  845 
Sbbimav   CEcrin>EB   Dn   e.   Gopal   Cbttbdib 

CaTOBBBBITTTr 

[7W.B^F.  ClO:  11  Moon'B  L  Aq  88 
Hdbpbbbhad  e.  Sbbo  Deal 

[X.  B.,  3  I.  A.,  868 :  80  W.  B..  56 

LOWA  JBA  v.  BOflBSBITB  SiVOB  .   11  W.  B..  0 

CuxsoBv.Ani'cSureB   .        .    ISW.B^SS 
Baxbb  Fbubid  p.  Lalla  Joae-sura  Dam 

[U  W.  a,  47 

88. Whew   the  eyj- 

dence  of  a  defendant  baa  bean  taken  by  the  Conrt  of 
flnt  inatance  lo  imperfectly  that  the  lower  Appellate 
Court  cannot  paaa  a  nUafactory  jud^nent  between 
tha  parties,  it  la  oompetoit  to  taa  Judge  of  tliat 
Court,  nnder  the  provirion*  of  a.  8H,  Civil  Pi^ 
•adora  Code,  to  have  tb*  defeodiat  tolly  azandBed 


lizcdbyGoOt^Ic 


(  «1  ) 


DI0B9T  OS  CASES. 


( 


APFBUiATX  OOUBT— «M<i«M>Mi. 

«.  BriDBNCB  AND  ADDITIOfTAXi  EVIDENCE 

ON  AFFEAL— ctmh'aMi. 
befbce  Umielf,  but  not  to  imuid  the  cm»  for  re- 
liMuliig  and  r»-tr{ftl.  If  be  essminea  the  defcmd&iiti 
h>  U  ^omd  to  teoord  Ui  reuon*  tor  ra  doing.  In 
oidet  tlMt  the  High  Conit  may  be  enabled  im  appod 
to  decide  whcUwr  or  not  the  neir  evidmoe  hae  been 
uhtly  ftdndtted,  Hohuh  CHinrsBB  Dim  v. 
uiHUB  CBumn  SnsAB    .        .    18  W.  B.,  86 


ffl 


er  oUur  dMament,  ho  it  boond  to  record  bie  reunns 


joobtjnrf 

taken  and  recelTed  by  him  in  the  prtMnoe  ot  the  par- 
tial in  open  Court  and  aftowan^  ilept  on  the  record. 
It  ia  not  oompetant  to  him  under  i.  866  merely 
of  hie  own  diaoetian  iD  ifflid  for  a  docnment  for 
penonal  inapectioD  irreapecMre  of  the  paitlea  to,  the 
nit.    Oottut  Eot  c  Bah  Diotb  Boe 

[aiw.B.,4ie 

8& CivU   PT«eadur» 

Codt,  1899,  t.  aSe~S»it  /or  amari  of  nut.— 
Whara.  in  a  anit  for  airaaia  of  rent,  tenancy  wai 
Bcknowladsed,  bnt  tha  nte  of  rent  qneationed  by 
ttfiant,  and  tha  Subordinate  Jndge,  not  feeiing  ntii- 
Sed  with  the  docnnuoti  pnrpwl^g  to  ahnw  the 
renti  daring  Uiree  yean,  called  for  the  docnmentt 
relaUng  to  pajnnent  of  rent   during   tliree  eariier 

Cr»,—Stld  that  the  Subordinate  Judge  waa  ]tuti- 
iiir«QiiIriiigthiafiiTtlmeTkleoce,becanae>tlHioKh 
■ndi  eridenu  ahonld  rarely  be  called,  it  waa  within 
tba  daotatioQ  of  an  Appellate  Court  to  do  ao,  giving 
ItareaaoDBfarUiaoanraeirbichitpnmad.  Beookxui 
Skaikb  e.  Ntos  Coomab  Bmouu 

[26  W.  B„  946 
-  Civil   ProetduTt 


aa 


Code,  1889,  t.  KS.— Where  the  lower  Appellate  Cooit 
■DowB  addHitwal  eridence  to  be  taken,  though  it  ia 
not  tttidteA  that  the  evidance  ii  neceMary  voder 
eL  (a)  u-  el.  ^)  of  a.  56S  of  the  Code  of  CItH 
Pzocedura,  tha  High  Couit  will  interfere  ;  but  where 
thia  doaa  not  appear  to  )»  the  caaa.  and  there  ia 
nmply  an  uninion  on  the  part  of  tha  Appellate 
Conrt  to  record  its  reanna  for  allowing  additional 
avidenca  to  be  taken,  tba  High  Court  will  not  inter- 
fere.    Hms  Absitl  Eubdc  o.  Sbi  Eissnr  Bu 

[L  I..  XL,  U  Cido.,  180 

80; Civil   Proctdmra 

Code,  188a,  t.  5es.~The  proTirion  in  a.  G68  of 
Act  XIV  of  1S82  at  to  an  Appellate  Court  recording 
ita  raaaona  tor  adnutting  adi^tjonal  evidance  ia  direc- 
tcry  merely,  and  not  imperativa.  Oofu  Sdish  v. 
JsucKtlUi    .  .    L  I..  B.,  IS  Calo.,  87 


8L  — Ciml    Froeedmrt 

Code,  1859,  «.  8S6~ll*atoiu  for  lalii^  fnih  »«■. 
daaoa.— Where  the  fltit  Court  refuied  ^e  plaintJlI*B 
application  to  aummon  five  of  bla 


the  fi^Ji  Conrt  bald  tl«t  tha  flrat  Conrf  ■  ombaba  to 


APFBLIiATS  COUB.T— ooaMMMi: 

S.  EVIDENCE  AND  ADDITIONAL  EVIDENCT 

ON  APPEAL— nonttiMwd. 
a  (uAdeut  raavm  within  Act  VIII  of  lS6ff,  a.  SSi, 
for  the  lower  Appellate  Court  to  tend  tor  than  and' 
' EoT   e.   Qvootra 

—  Seeord  of  rea- 


under  a  howla  tenure,  Ihaa  poaaeaaion  of  which  fis 
aome  geneiationa  waa  alleged,  no  apedal  documentary 
title  wa*  aet  up  in  tha  plaint ;  but  one  of  the  plain- 
tiffs  in  his  depodtion  referred  the  title  to  a  partieolar 
pottah,  which  ho  aud  had  eilited,  and  had  been  Icat 
f_  .1..  ^ —  J  vs.  _T„i».i»,o.      Two  of  the  defen' 


bowU  tenure  w 


I  miA  to  exiati  and  had  tnuuferrad 


The  zamuidin  did  not  defend  the  suit,  and  n 
examiaed  ia  the  Court  of  flnt  inatauce.  The  lower 
Appellate  Court  "cooridered  it  necetMry,  tor  tba 
proper  deeiaion  ot  the  caaa,"  to  eiamtae  the  ania- 
dan,  and,  mlying  mdnly  on  their  eridanoai  rOTened 
the  daddM)  ol  the  Mnndt,  and  gave  a  decree  in 
&Tour  ot  the  plaintiff.  JTeM,  <»i  appeal,  that  tha 
lower  Appellate  CoBit  had  aaAdenQy  recorded  its 
teasona  within  the  meaning  of  a.  855  of  Act  VTU 
of  1859  for  requiring  the  additiooal  evidence )  that  it 
waa  T%ht  In  so  doing  %  and  that,  although  no  spedat 
title  had  been  set  up  in  the  pUiut,  the  decree  which 
waa  girao  on  the  eridoiae  in  favour  of  the  plainUSt 
conld  not  be  revaraed  ia  ipeeial  appeal.  Bashabate 
Deubi  n.  Bawoobixii  Fax.   .  8  B.I<.B.,A.  CSlft 

KiSBijriia  DaooPU  o.  Lhokhu  Eant  Pa£ 

[18'W.B.,aS4nota 

88. • Seato^tfortak- 

img  JV«jA  aindraee.— Whaie  tiio  plijntjtf  htmaelf  Is 
present,  the  lower  Appellate  Conrt  may  In  ita  di«- 
cretion  ■r^'"'™  him  it  it  omddaa  hie  evidence 
material.  The  rutdrementa  ot  the  law  are  walt- 
~  It  the  Court  leoordi  that  it  oonddera 
HuiEi  v.  ACKUR  Hos- 

.     1SW.B.,SS8 

^nproper  admlBston  of  evl- 
At*  (II  of  1866),  ,.  S7.—Aa 
Appelate  Conrt]  ahould  not  receive  evidance,  thou^ 
alleged  to  be  material  and  hnporiAut,  which  baa  not 
baok  foodDCed  in  the  lower  Court,  without  subetantial 
reaatm  for  its  non-production.  The  High  Court 
refuaad  to  levoae  a  dednon  on  the  ground  ot  the 
improper  admianon  ot  evidence.  JoSASmnU.  BUT- 
WA3tI  QOBIKD  V.  UaOBOTASINI  Da«i 

[B  SL  L.  B«  Ap,  M 


oiently  fnUlled  If 


86.  - 


F  admOfii 


^to'' 


-  Omii. 
-Where 


of  parties  or  their  agenta,  it  should  not  be 

rejected  on  appeal  merely  because  the  Court  omitted 
to  record  ita  reason  for  admitting  it  BsuawAir 
Chckvbx  Qhosi  e,  Bajcookax  Qoso 

[18W.B^808 
B«]Mition  of  doenment  In 


iizoabyGoo(^Ie 


DtOBST  07  CASKS. 


(    *M    J 


APPBT.T.ATB  cOXTRT—eontimied. 
8.  EVIDENCE  AND  ADDITIONAL  E7IDKSCB 
ON  APPEAL— cos<i«M(f. 

to  Appellate  Court.— Tbe  pltuntill,  ng  puTchiur  &t  a 
Court's  sale,  sued  in  1871  for  posaosBuni  of  esrtaia 
InuDoreiiibls  property,  snd  tecdoTsd  in  svidence  k  ule 
certiflcsta,  dktod  30th  Soptember  1S65.  The  Srit 
Court  d«<^dad  sguaat  the  plniatiff  on  the  ground, 
among  othera,  thiit  the  certtflc&te  wu  Dot  regi«tflred, 
though  regiitntioD  of  it  wu  rompnlMry.  On  tha 
9th  Febraftry  1876  the  plaintiff  flled  >n  appeal  in  the 
High  CoQTt  againit  that  decree,  and  on  the  E6th  July 
1B76  applied  to  tliat  Court  for  pormiadonto  give  in 
evidence  a  new  oeitiflcate  tJ  Mle,  uraed  on  Uie  Ist 
February  1B76,  regardiag  the  Mine  piap«rty  ■>  that 
to  which  the  oerUflcate  of  the  30th  Beptamber  ISefi 
related.  Sttd  by  the  High  Conrt  that,  ai  the  new 
certificate  wai  tnned  after  the  first  Court  had  made 
its  decree,  the  High  Conrt  ought  not  to  receive  it  or 
to  suggest  or  tacQitate  any  application  to  the  lower 
Court  for  a  review  of  its  decree  on  docameotary  evi- 
dence which  had  no  aiistanoa  when  that  Court  made 
Inch  decree.  Lu-beai  LAKsmcia  e.  EAXixunnr 
Bdbbn  Keak     ....    is  Bom.,  847 

87.  Civil   Frocedmrt 

Code,  1883,  *.  66S— JVwftKrttoB  of  additional  tvi- 
dtnee  in  Apptllalt  Coxrt.— CircomstanceB  undar 
which  an  Appellate  Court  will  not  allow  additional 
evidence  to  be  produced  at  the  hearing  of  an  appeal 
tinder  ».  568  of  the  Civil  Frocednre  Code.  Nadux 
Cours  SurOB  E.  Ceitnsib  Sizsttb  3u>htt 

[I.  L.  B.,  10  CkIo.,  766 


— Svidenee  on  apptal 


OB. 

—Civil  Froeedtm  Code,  t.  14ZA- 
jtettd  at  inadmitiible,  but  altotctd  to  remain  on  lie 
reeorrf.— Where  a  document  tendered  in  evidenco 
in  a  Conrt  of  flnt  instance  was  rejected  as  inadmis- 
sible, but  was  nevertheless  allowed  to  remain  on  the 
record  of  the  case : — Slid  that  the  mere  fact  of  the 
document  remaining  on  the  record  did  not  make  it 
«^dence  in  the  A  palate  Court,  but  it  must  be  tend- 
ered ai  evidence  in  the  AppeUate  Conrt  and  accep* 
ted  thereby.    Hat  Qobdiii  d.  Nom  SiMv 

CL I^  B.,  U  AIL,  866 

06.  Civil  Proeedurt 

Code  (18S2J,  *.  tfSfi.—Tbe  test  as  to  whether  addi- 
tional evidence  should  be  received  in  an  Appellate 
Court  under  i.  668  of  the  Coda  of  Civil  Procedore 
depends  npon  the  (question  whether  or  n(4  tha 
Appellate  Court  raqoires  the  evidence  "  to  enable  it 
to  pronoonoe  judgment  or  for  any  other  substantial 
araae"ias  to  this,  the  Appellate  Court  is  to  be  the 'sole 
judge.  Is  THB  oooss  or  Pbim  Csakii  Uoonshsb, 
Ufiitdbj.  Moham  GaoBi  v.  Ooru,  Ckaiiiika  QHoai 
(1.  L  B..  ai  CaIo:,  484 

100. Civil  Procedure 


Code  (1S83), ».  B68—Semand— Direction  Jy  Appeh 
late  Court  to  take  further  evidence,— In  a  suit  on 
a  hypotheeation  bond  the  plaintiff  relied  in  bar  of 
limitation  on  endonemcnta  of  part-payment*  appear- 
ing on  tha  bond.  The  Court  of  ^st  instance  held 
that  the  endorsements  were  gennina.  The  Court  of 
first  appeal  remanded  (he  suit  for  further  evidence  to 
be  taken  with  regard  to  the  (Ddortenicnts,  and  directed 


AFFEUiATB  COVUT—eontttmad. 
8.  EVIDENCE  AND  ADDITIONAL  ETIDBKCB 
ON  AFPEAL-^oM2«biI. 


return  of  the  evidence  that  the  endonementa  were 
forgeriea,  and  diuuissed  the  suit.  Seld  that  the 
additional  evidance  was  legally  tobea  and  admitted 
nnder  s.  G68.  SKKDnrABAOHAKUx  v.  Bahqakkai 
[L  L  B^  18  StedL,  e4 

lOL  Bemand  to  lie 

AppellaU  Court — Additional  evidence  in  Appellate 
Court — Finding  nf  faet  %pou  epulsaca  tideen  <^ter 
remand— Civil  Froeedure  Code  fl8S2),  e.  MS.— In 
a  second  appeal,  tha  High  Conrt  tA  asidf  the  decrees 
of  the  lower  Courts  ou  (ha  ground  lliat  certain  issnes 
raised  in  the  init  were  not  couDdered  by  thoM 
Courts,  and  remanded  the  case  to  the  lower  Appollata 
Court  for  a  proper  dedmon  of  the  case.  The  lower 
Appellate  Court  took  evidence  on  the  issues  not  tried 
before,  and  came  \a  findings  of  fact  on  that  evidence. 
Bald  that  the  lower  AppdUte  Court  tried  the 
case,  not  a*  aa  original  mse,  but  as  an  appeal,  and 
acting  nnder  tlie  powers  given  to  it  took  fresh  evi- 
dence.    BiNI  FBBe&AS  ElTABI  V.  Nass  LaI:  Sadit 

[L  I-  B.,  24  CaL,  88 

lOa.  Civil  Froeedurt 

Code  (18a2J,  II.  563,  668,  669— Additional  evidence 
hf  Appellate  Court — Invalidity  of  order  reveriing 
decree  ijf  lower  Court  on  account  iff  exeluiion  of 
evidince. — A  trial  took  place  in  the  Court  of  a 
Diitrict  Mnnsif,  who  heard  evidence,  dacddad  ivues, 
and  passed  a  decree.  On  an  appeal  being  preferred, 
the  Snbordinate  Jndge  reversed  the  decree,  and 
remanded  the  suit  for  re-trial  on  the  ground  that  cer- 
tain doenmentary  evidence  which  had  been  tendered 
by  a  defendant  had  bean  excluded,  and  plaintiffs 
witnesMi,  who  had  been  cited  in  the  list,  bad  not  beCEa 
wholly  etamined.  On  an  appeal  being  preferred 
against  that  ciriet,—Keld  that  s.  G62  of  the  Coda  of 
Civil  Froeedure  waa  inapplicable  to  soch  a  case ;  and 
that  the  proper  and  only  legal  course  for  the  Subordl- 
nate  Judge  to  take  under  l£e  Code  of  Civil  Prooedtire 
was  to  act  either  nnder  a  E68  or  s.  569,  by  himself 
taking  the  evidence  which  ha  conudered  to  have  been 
wrongly  eiclnded,  or  to  direct  the  District  Munaif  to 
take  it.  Ferumlra  Sayar  v.  Buhrahmanitm 
Pattar,  T.  L,  S.,  23  Mad.,  446,  i^stingniahed. 
Seshait  Pattab  e.  BiflHAx  Paitab 

[L  L.  B.,  as  Had..  447 

4.  EEJECriON  OB  ADMISSION  OF  EVI- 
DENCE ADMITTED  OE  BEJECTED  BT 
CODST  BELOW. 

(a)  UNgTAKPBD  DocniailTB. 

108. nuBtamped    dooumenta— 

AdmiiiioH  of  untlamped  document  in  evidence— Ael 
X<if  1862,11.16  and  17— Ohjealum  made  on  appeal 
—Act  FJI/ofiSSS,  «.fi50.— When  the  Conrt  of  first 
instance  admitted,  without  objection,  nnstamped  re- 
ceipts in  ovidenoo,  bnt  the  Judge  on  appeal  rejected 
tha  documents,  and  reversed  the  deciuon  of  tha 
lower  Court,— ^sld  (hat  the  docnments,  odc«  receivsd 
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APPKIiIiATB  COTTBT— o0«<iiMwif. 
4.  BKJECnON  OE  ADMISSION  OP  EVI- 
DENCE ADUITTED  OB  REJECTEB  BY 
COOET  BELOVf— continued. 
withoat  objection,  wers  wrotiglj  rejected,  Btid  tbs 
decision  below  wrongly  leTenedoiappeal.uttie  Ine- 
Kniarity  wu  not  one  Uleeting  the  merits  of  the  cue 
nndar  i.  S60,  Act  Till  of  1859;  and  that  the 
Court  had  no  power  to  receive  the  docnments  on 
pajment  of  the  lUitip  duty  and  penalty  nnder  1. 17> 
Act  X  of  1862.    Laui  Sure  v.  Akrax  Sbr 

[8  a  L.  B.,  A.  a,  386 :  12  W.  B.,  47 
Cravus  V.  Shxocbubx  Bahoo 

CW.  B.,  1864, 184 


104.  - 


—Dofamtnl  admit- 


Ud  >•  Ccmrt  heloto. — An  Appellate  Conrt  .._ 
right  to  Tefue  to  admit  on  techaical  gnnrnda  a  docn- 
numt  Which  ha*  been  received  and  re«d  in  the  Conrt 
below  without  objection.  AXBtia  Ali  «.  Bptha  t.at, 
'Ju  ■  LIJ.B.,  eCalQ.,  eee:7C.  Z-B.,  487 
HoHUBU  Doss  D.  Laua  Bot  .  1 W.  B.,  12 
Oons  8vxx  Das  c.  Kixm  Baaa 

[fi  W.  R.,  287 
Cba'wxvt  c  HALDta  .1  Agra,  68 

HVB    CSUBDIB    QHOBI    «.    WOOKA    SoONSirBBB 

Doaan  ,      98  W.  B.,  170 

Box  LucHUiPUT  Sutqh  «.  Mossuvm  Au 

[26  W.  B.,  80 

Eabeh  Naih  MooxiBm  v.  Uoeish  CHnrPER 
Ooono  ....  25W.B.,168 
Nbk  Boy  «.  LALxns  Box  .  SS  W.  B..  876 
lOBi DociHMnt  admit- 
ted in  Court  ietoK.—Wbeiv  a  doenment  wai  admit- 
ted in  evidence  by  the  Conit  of  9nt  inrtance  withont 
•ny  'objection  by  the  partiea,  bnt  the  Aaojtant  Jodge 
aa  appeal  held  it  inadmunble.  became  it'  was  innml- 
riently  damped,  although  no  objection  wai  made  to 
it  in  the  mononindiim  of  appeal) — Setd  that    the 


loe.- 


B  Beatani  v.  Appa 
[L  lb  B.,  B  Bom., 

-  Doenment  admil- 


Ud  or  r^teled  in  Conrt  lelotn. — The  decision  of  the 
Conrt  of  flnt  inataoce  a>  to  the  admiwibility  of  a 
docoment,  tnbject  to  the  paymeiit  of  stamp  dnty,  is 
flnal,  and  cannot  be  reviewed  by  the  Appellate  Court. 
T.igpinn  Hasaxasa  Aixab  t>.  Bmsuu  Qaufdah 
[SlCad.,8ai 


107. 


Doenment  not 


tnffieiently  itamped  admitted  in  etjidame  by  lowet 
Conrt.— ^  Court  of  first  instance  having  admitted 
in  evidence  a  document  improperly  alamped,  the 
Appellate  Coort  (mnnot  question  it*  admiuibility. 
Sbidsafa  v.  Ibata  .  L  Ii.  B.,  18  Bom.,  IVl 

108.  qne.tien   of 

linhHHu  to  etamp. — It  is  omn  to  an  Appellate  Court 
to  eoDsider  the  queition  whether  a  document  wMch 
the  Conrt  of  first  instance  has  declared  liable  to  be 


AFPTfT.T.ATB  COUBT— ooaiinwrf. 

4.  BBJECTION  OB  ADMISSION  OF  EVI- 
DENCE ADMITTED  OB  EEJBCTED  BY 
COOBT  BBLOW~i:ontinued. 

PtUiAi  s,  Sbibivasa  POiLAL  CsbuiA  Phlai  r. 
SsntTASA  PiLLAi    ....    8  Uod.,  71 

10ft  Thefactthatths 

docammt  was  received  in  evidence  without  a  stamp 
is  no  reason  for  reversias  the  decision  in  appeal. 
Cdbbh  v.  Mimr  Bahbk  Chbttx 

[8  B,  Ik  B.,  A.  C,  126 1  U  W.  R,  S20 

110.  Where  title-deeds 

of  laud  had  been  deposited  by  a  debtor  with  the  Bank 
of  Bengali  and  a  letter  was  given  authorizing  tb* 
Bank  to  B^  the  land  and  apply  the  proeeedi  in  liqui- 
dation of  a  debt  then  eiistlng  and  due  to  the  Bank, 
the  Court  declined  to  entertain  the  question  whether 
the  document  rcHed  on  was  one  requiring  a  stamp, 
as  being  a  matter  not  aSecting  tile  i  "  ' 
caae  or  the  jnrisdiction  of  the  C^irt.  ~ 
V.  CBmoUBAltK 

[7  a  H  B^  668 :  16  W.  B.,  903 

111,  Ground  /or 

revereal  of  deeitien — An  Appellate  Court  has  no 
power  to  reverie  the  judgment  of  a  Conrt  of  first 
instance,  merely  on  the  ground  that  the  docummt  on 
which  the  anit  wa«  based  did  not  bear  a  stamp  at  sU- 
Sbhtath  Baka  v,  Sabosa  Qobtndo  Cbowdbx 

[6  a  I-  B.,  Ap.,  10 


)  of  the 


iia.- 


ad. 


mittion  in  evidence  ofnntlamped  docnment-^Irregtt- 
tarity  not  affeoling  the  mirite  of  tie  cote — Civil 
Froeedure  Code,  1SS9.  t.  350.— Where  a  Court  of 
first  instance,  treating  an  unstamped  promiaiory  note, 
the  after-stamping  of  which  was  inadmiauble,  as  ■ 
bond,  received  such  instrument  in  evidence,  on  pay- 
ment of  the  stamp-duty  chargeable  on  it  as  a  bond 
and  of  the  penalty,- — Seld  that  the  reception  of  such 
instrument  by  inch  Conrt,  being  an  irregularity  not 
affecting  the  merits  of  the  <*se,  was  no  gronnd  for 
revening  the  decree  of  such  Court  when  the  same 
WM  appealed  from,    AnAL-irv-visaA  «.  Tbj  Bav 

[1  Iii  B.,  1  AIL,  7SB 

lis. -— —    Adaiuion    by 

firtt  Comrl  qf  document  wutamped. — The  proviiions 
of  the  Stamp  Law,  by  which  unstamped  or  insuffi- 
ciently stamped  documents  are  excluded,  were  framed 
primarily  in  the  interests  of  the  Ooveniment  revenue, 
but  were  never  intended  to  create  or  put  an  end  to  the 
rights  of  the  parties.  Where  a  document  is  a£nltted 
by  the  first  Court  as  not  requiring  a  stamp,  its  ad- 
missibility cannot  be  questioned  in  appeal.  Ehatbt- 
OOLLix  V.  Hbajav  .  .    16  W.  B.,  6 


U4.- 


-  Admiit.il 


jinally  ni 

and  that  the  lower  Conrt  waa  incompetent  to  supply 
the  defidency  of  the  stamp  by  paying  the  penalty  in 
the  appellate  stage  of  the  caae,  was  overruled.  Bax 
Basuk  Sasoo  «.  Txbtaq  Mahtox 

las  W.  B,  BM 


116. 


-  Stamp  Act,,.  KO 


—Dotvmtnl  admitted  a$  duly  liamped.—WbtM  a 
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ipPBLLATH  OOUB.T— mwHwwrf. 

4.  BEJECTIOH     OE    ADMISSION     OF     BVI. 

DENCB   ADMITTBD   OB    BBJKCTBD    BY 

COUBT  BELOW— eonliMttt. 
docninent  lutt  b»eo  admittod  in    erWencs   u  dnly 
itemped,  ench  ftdmudon  cmj  cpnly  be  called  in  quotum 
by  the  Appellate  Court  under  e.  50  of  the  Indian 
StwnpAct.    BiMBTOOB  oiTDBB  Stamp  AoT,  1879 
[L  lilt,  8  Mad.,  064 

lla,    ■ Civil  Froeedtir* 

Codt,  lSr7,  I.  578— DiM(o«p«J  ktrndi  admlitd  «• 
loatr  Court.— Siut  hy  payee  agunit  drawer  npon 
a  bnndi  drawn  in  Britiah  India  npon  a  perKm 
at  Colombo.  The  bnndi  was  net  etamped  wban 
drawn.  Objoetion  taken  to  ita  admieiion  in  eridrace 
by  defendant  wai  allowed  by  the  Mnnaii,  bnt 
pliuntifl  wai  permitted  to  me  for  the  amonnt  due 
upon  the  origtoal  cemrideraUoa.  The  mit  wm  dia- 
miued  on  the  gronnd  that  no  ooniideTatarai  wai 
proved.  Upon  appeal  the  Dirtriet  Judge  held  that 
the  bnndi  did  not  feqnire  a  rtamp,  ae  it  wai  not  in- 
tended to  operate  ,m  British  India,  and  admitted  tba 
hundi  hi  eridence  as  a  bniineas  letter  admitting 
rraponribility,  and  found  that  there  was  eonnderatioD. 
Hatd,  npon  second  appeal,  that  tie  haaSl  havuig 
been  admitted  in  evidenee,  though  emitnry  to  law, 
by  the  Dietrict  Jndge,  no  ohjeddon  conld  be  takoi  to 
the  decree  In  second  appeal  npon  tiwt  •fa^"^ 
Rajusiki  e.  Haiusaic     .  I.  Ik  H.,  6  Mem.,  S80 

U7. Qutttiou    of 

stomp  d»(y.— Where  the  objedd<m  is  taken  torthe  flnt 
time uispeual appeal thatadocnmentwbkb,  acoor^ng 
to  Act  X  of  1863,  oogbt  to  hayebeai  stamped  hai  been 
admitted  by  both  the  loww  Courts  imrtamped,  the 
High  Coart  ii  bound  to  take  notice  of  the  obiection 
(alttiough  not  one  of  the  grounds  set  ftrth  in  the 
petition  of  appeal),  and  to  require  payment  of  the 
stamp  duty  Kid  pimalty,  or  to  reject  the  document 
Adhtabaxaka  Sstii  c.  McroKur       .  8  Had.,  887 

-    lis,  . Court  Fmt  Aat, 

t.  S8.— If  a  document  wUch  ought  to  bear  a  stemp 
nnder  the  Court  Fees  Aot  bat  been  nsad  in  the  Hi^ 
Court,  and  Uie  mistake  or  inadrertence  wluch  per- 
mitted its  reception  in  a  lower  Conit^  without  bring 
properly  stamped,  cornea  to  light  In  tiie  Eigli  Court, 
an;  Jndge  of  Oiat  Court  may,  under  a.  28  of  the 
Conrt  FeM  Act,  direct  that  it  should  be  properly 
stamped.    Chsdi  Lal  «,  Kikatb  Cvkso 

p.  1*  iL,  a  Au,  eaa 


loa  - 


-  Applieatioi 


tuMnunilgHampti—ComrlFtuActCrilnf 
»».  6,  aa—Applicatimi  for  rtvi*vi.—Oa  the  Seth 
January  1869,  an  implication  waa  presented  to  the 
HnnswW  of  the  IHibict  Jake's  Conrt  tor  review  of 
a  JQdgmnit  passed  on  the  lOth  Deoonbtt  1B8B.  The 
applicstian  was  IncnSUdaitly  stomped,  and  tbe  Hon- 
wrim  endoiaed  on  it  "stanp  insnadent."  On  this  a 
dkpnte  ensned  between  the  pleader  Cor  the  appHcaut 
and  the  HuDMuim  as  to  the  etifBciency  of  the  stamp. 
On  the  ilSth  AprU  1889,  the  deficJeDc;  pointed  out  by 
the  Hiuuarim  was  made  good.  On  the  26th  May  tlie 
Judge  admitted  the  application,  on  the  applicant  pay- 
ing fiie  Court-fee  payable  on  an  application  presented 
oa  or  after  ninety  days  bom  the  date  of  the  de<!ree. 


AFFBLLATE  COUBT—' 

4.  BEJECTION    OB      ADMISSION    OF      BVI. 

DENCB    ADMITTED    OB    EBJECTBD   BY 

COUBT  BELOW— oo«ii«B«<t 
Sttd  that  s.  6  and  the  first  pw«gT^  of  i.  28  of  th« 
Court  Fees  Act  (VII  of  18T0)  were  applicable)  tlMt 
there  was  dh  mistake  or  inadrcrtenoe  wiUiin  the  tnean- 
ing  of  the  second  paragraph  of  s.  S8 ;  that  the  ju^ 
had  no  power  under  Uie  circumstauoea  to  admit  uie 
application  as  rate  presented  after  ninety  days  from 
the  date  of  the  decree ;  and  that  there  was  no  present- 
ation witliin  ninety  days  of  an  applieatiop  which 


laa  - 

thatan  (  ,.     _  .       ,  .   ..      .     .    

of  first  appeal  to  an  nustacmped  docnment,  and  sneh 
Coart  ia  bound  to  entertain  the  objection  and  may 
direct  that  tbe  docnment  tie  stamped^and  Uie  penalty 
imposed.    Sudis  Ali  Ehut  e,  Laouiux  Dau 

p^  I..  R,  a  AIL,  6H 

ISL  Btamp  Act;   1868,  a.  90, 

and  Boh.  n,  arts.  B  and  Jl— Stamp  i«^— 
PtHotty,  UkUt  of.—ka  Appellate  Court  baa  uo 
antbonty  to  direct  tbe  reception  of  an  nnstamped 
document  to  whid  the  ptovinont  of  s.  20  of  the 
Stamp  Act  (XVIH  of  ISeS)  apply,  nnless  the 
amount  of  stamp  dnty  and  pi^acribod  penally  waa 
tend^ed  when  the  document  was  first  offend  in 
evidence  and  rejected.  Chakfabati  e.  Bni  JaVK 
[L  Xk  B^  4  Oalo.,  SIS 
GovK  Fbbbeis  Lal  v.  Lalla  NTnno  Lai, 

[7T.B,4» 

m. stamp  Aet,  1878,  a.  S4,  pro* 

▼lao  HI — -AJmittUn  of  4aoumtnti  <•  eoi'iJsaM— 
Uiutamptd  promUtorj  nola  ^dmiUed  at  a  bond  o» 
payment  of  rtamp  imis  atti  ptudig.—T^t  plaintiff 
sued  to  recover  the  amount  doe  on  tluee  Uiataa. 
Tie  defendant  oMected  that  the  khatas  wero  not  dnly 
stomped.  Tiia  Snbordinate  Jndge  held  that  the 
instruments  were  bonds,  and  as  mch  admitted  them 
in  evidence  on  payment  of  the  propn  stamp  dnty 
and  penalty  nn^  s.  84,  proviso  I,  of  the  Stamp  Act 
(I  of  1679).  At  a  subsequent  stoge  of  the  same  suit, 
his  suoeessor  in  office  was  of  opinion  tbat  the  kbataa 
in  qnesUon  were  promiasery  v^xt ;  that  as  radi  they 
coQld  be  stomped  only  at  the  date  of  thw  execution, 
and  that  they  lud  been  illegally  admitted  In  evidence 
under  s.  S4,  proviso  I.  He  aeajrdin^y  dimiased  the 
suit.  On  appeal,  the  District  Judge  agreed  with  the 
Snboi^nate  Jndge  that  the  instruments  sued  on  were 
pronussory  notes,  but  held  that,  after  tliey  had  once 
been  admitted  b  evidence  on  payment  of  Oie  stamp 
dnty  and  penalty,  the  question  of  their  admisnbility 
coijd  Dot  be  tabieilnently  raised  in  tbe  snit  under 
proviso  III  to  e.  S4  of  tbe  Stamp  AH  (I  of  1679). 
He  therefore  reversed  the  derreo  of  the  Subordinate 
Jndge,  and  remanded  the  case  for  trial  on  the  merit*. 
Against  this  order  of  remand  defendanto  appealed 
to  tho  High  Court.  Said  tiiat  tiie  promisaory 
notes,  having  been  once  admitted  in  evidence,  could 
not  afterwards  be  rejected  on  the  ground  of  their  nrt 
being  dnly  stamped.  Dbta  Chato  v.  BmA  Csato 
Kauabaj  I.  X-  B.,  la  Bom,  440 
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4,  BEJBCnON     OB     ADMISSION    OF     BTI- 
DSKCB   ADHITTSD   OB   BEJKCTED   BY 
COUBT  B^LOVf—eouliMud. 
188, Stamp  Aet,  1879,  b.  84- 

ZiulnimmU  admtilUd  at  dnlg  tlamptd — Apptllatt 
ComrPt  vowtr  to  qmtwtioit  the  admittion.—'Wiitia  a 
Court  of  8nt  ioataaoe  bu  admitted  a  document  in 
eTidonoe  a*  dnly  ittmped,  a  S4,  cL  S,  of  the  Stamp 
Aet  (I  of  1879)  prcolndM  the  Appdlate  Contt  from 


dMitlT  Mamped,  U  can  only  prooeed  under  ».  fiO  of 
ttw  Act.  Qxia,vvt3tktk  va  Ibjim  c.  Njlbo  Vithal 
Eoixum    .  .    r  I..  XL,  18  Bom^  488 


{b)  VixviTiov  OT  SuTT)  Bkrob  or. 


U4.- 


-  Taliutloaaf  nUt— Xrrorlii 


mnatloii  of  not— Civil  Praeadure  Codt,  1869, 
0.  iSO. — An  cmr  In  the  ralnation  of  a  claim  ia 
not  an  error,  defect,  or  imgnlaritr  which  ifleeta  the 
martti  of  the  caw,  and  an  AppdUte  Conit  ii 
rMtrained  by  a.  S60  of  the  Code  of  Ciril  Pnr. 
eednie  from  trdBrine  the  rerenal  of  a  decne  on 
account  of  any  an^  ertac,  whidi  doei  not  alio 
■fleet  the  jurisdiction  of  the  Conit  which  orij^nally 
tried  the    niit.    Navu    sn    BmA    c    Biu    Bif 

BAmsir 1  Bom.,  168 

SuBAS  Boi  0.  BaiiSbo  Sikse      S4  W^,  B.,  SS6 
18R    Srror  ia  valna- 


daeidM  of  the  Conit  below,  nnder  a  860  of  the 
Code  of  CSvil  PifMednra.  BHOwsAioinra  Dosm 
«.  Bak  BooDBO  GuraooiiT  .SW.  B,,80T 

Ifurjufyfi  SsiXA.  «.  LUL  If  AHOMXP 

[18  W.  a,  179 
tt9.  tr&dervalnfttloii— ZKnKi'raal 

— JCfawxI.— If  a  lower  AppeHate  Court  fiu^  a  luit 
to  hare  be^  nnderralued,  when  its  proper  tbIuo 
Would  have  placed  it  beyond  the  jnriaiUction  of  the 
Court  of  Bnt  ineUnee  where  it  waa  inititDted,  it 
■honld  (Bnniw  the  caae,  and  not  remand  it  with  a 
Tiew  to  the  defldent  rtamp  duty  bnng  nude  np, 
Adsoptba  Ceowshbt  «.  Kub  Bibbi 

CIOW.B.,907 


197. 


SuppltmtMial 


ytniirf  «DA<fe  mit  teiu  MnJtnialutd-—Irrtgiiltirily. 
Where  a  luit  waa  remanded  to  a  Munnf  *  Court, 
and,  on  the  defandanti  objecting  that  the  plaint  had 
hetn  nndwalned,  an  co^er  waa  made  by  the  Court 
that  the  i^intiS  ihonld,  in  ume  ahape  or  other,  put 
in  the  additional  amoxmt  of  rtamp  dnty,  and  a  lup- 
plemental  i^unt  with  the  required  stamp  was  ac> 
codlngly  pat  in  and  received,  Uie  irregolahty  wai 
not  oooaidered  to  have  affected  the  merita  of  the 
caae  w  to  call  for  a  levenal  of  Uie  Hnnaif »  ded- 
alM).     Gvi>i)Ai>srB    Burasm    «.    PxiHoMom 

DmA lDW.IL,a86 

laa  CivitProetJi^ 

CoJb,  less,  I,  800,— In  a  nit  in  a  HinnPi  Conrt  it 
waa  found,  after  iMnea  bad  ha«D  fixed  and  aome 
evidoice  lecordect  that  the  daim  had  bew  nndar- 


APFIIZXATB  OOtTBT— ooatiMMiJ. 

4  BBJseilON     OB     ADUISSION    OF     EVT- 

DRNCE    ADMITTED    OB    BSJECTEfi    BT 

COUBT  BELOW— eontiiuitd. 
valned,  and  that  the  proper  vshiafion  would  cury  it 
beyond  the  jnriidktiou  of  the  Munnf.  The  plaint 
wu  accordin^dy  retnraedi  and  addttimal  ttampa 
having  been  Oled,  the  can  waa  tried  by  the  Prin- 
cipal Sndder  Ameen.  The  Jndoe,  on  appeal,  held 
that  the  ^^t  had  bean  illqpiUy  retnmed  by  the 
Munnf,  and  t^t  the  act  of  the  Prindpal  Sndder 
Ameen  hi  lOwwedlnK  to  try  the  caae  waa  Illegal.  He 
accordin^y  dioaiMed  the  Mit.  X»ld.  with  reterenee 
to  a.  SEO,  Act  VIII  of  1869,  that  the  fndge 
waa  WTot^  in  rerernng  the  decree  of  the  Priodpal 
Sadder    Ameen.    Buc    Gcttt    «.    Qooiro    Moiru 

D«KA U  W.  H..  177 

IfiO.  . A  lower  Appel- 
late Conrt  wai  held  to  have  done  right  in  diimiadng 
a  luit  on  the  ground  of  undcrvalnation,  althmtgh 
the  plaint  had  been  admitted  and  act«d  on  fay  the 
flrit  Court  without  objecti 
Lajj<  v.  BiKABn  Laui 

isa- 

Code,  1859,  t.  860.— S.  »B0,  Aet  VIII  of.  1869,  did 
not  prohitut  a  Conrt  of  Appeal  from  modifying  or 
Tererring  •  dedaiMi  of  a  lower  Court,  on  the  gronnd 
of  nnderraliiatiMi  of  the  mit,  if  the  proper  vahia- 
tioo  wonld  have  taken  it  beyond  the  joiiadiction  of 
the  Court.     Httbib  PumBT  e.  Basioo 

[U  W.  XL,  907 


-  Citiil   Fraadiuv 


181.- 


~  Civil 


Code,  I8B9,  t.  9fiO.— Ad  Appellate  Conrt  ia  rMtrained 
under  i.  860,  Act  VIll  of  1860,  from  reverring 
a  decree  on  account  of  any  enw  In  the  valuation 
of  a  oUm  whkh  doea  not  ahs  affect  Idie  jnriadlction 
of  the  Court  which  «iginally  tried  the  mit. 
BmsxTB  DzAii  Snrti  e,  %u  Koboki  StmiH 

[18  W.  B.,  898 

189. IMgmiBUI  of  »uit  for  In- 

mf&olsnt  atMiip—Aei  VIII  qf  1869,  n.  81  and 
3B0. — Where  ft  defendant,  after  the  caae  had  been 
gone  into  on  the  merita,  let  np  that  the  suit  had  beat 
nndervalned,  and  the  Cimrt  of  fint  inatanee  found  in 
favour  of  the  pl^ntift  on  that  inae,  but  tiie  lower 
Appellate  Court  waa  of  a  oaobvy  opinion,  and 
dirmiaaod  the  mtt, — Betd  that  the  lower  Appellate 
Court  tbonld,  before  diimiaong  the  auit  on  that 
gronnd,  have  allowed  the  plaintifF  the  optaon  of 
■upplying  the  neceanry  etampi,  aa  the  ftnt .  Conrt 
would  have  done,  under  >.  81,  Act  VIII  of  1869. 
In  anv  caie,  the  order  of  the  flrat  Conrt  wai  not 
one  affecting  the  merita  of  the  caae  or  juriadictloB  of 
the  Court;  and  th<irefore,  nnder  i.  860.  Act  Vin 
of  1869,  tbe  eult  could  not  be  diimiewd  on  appeal 
upon  that  ground.  Wajio  Ali  Esau  v.  Lala 
HAKvMAir  PxAsAs  .  .  4  R  lb  B.,  A.  0. 188 
[19W.  B..484 

188. I»,»ffiei»»t 

ttamp—Setmm  ^  plaint—Aot  VIII  qf  1859, 
I.  80—J*ritdietien. — Stid,  on  ipedal  appeal,  that 
the  lower  Appellate  Court  wm  right  in  aettiDg  aaide 
the  proeee^ngt  of  the  Humif  on  the  ground  QiMt 
thi  propccfy  in  •nit'ma  valued  at  an  amount  beyond 


iizoabyGoo(^Ie 


(  «1  ) 


DiaSST  OV  CASES, 


AFTELLATS  COVJtT^eentfimied. 
4.  EEJECTIOM  OE  ADMISSION  OV  EVI- 
DENCE ADHITTED  OK  REJECTED  BT 
COUHT  BSLOW—ooHtinutd. 
hU  jnrlBdiction  i  bnt  Qui  plaintiff  iru  entitled  to 
h&ve  tbe  plaint  retamed  to  him>  tbtt  he  mifht 
prewnt  tt  vith  the  proper  ftdditioiial  itsmp  before 
the  proper  Court.    Jauu  v.  Hivazat  Houbih 

[6  B.  1..  B.,  Ap..  16 
Bdoo  v.  Hivaut  HoMXQf        .X8W.il,  868 


184. 


Hon — Civil  Proeidnr*  Codt,  1869,  t.  Si.— Where 
K  petition  of  apped  b«d  been  filed,  time  ftUowed 
fcr  the  iMae  of  mitice,  and  «  day  fixed  fot  htkring, 
it  wu  held  to  be  the  dntf  ot  the  Judge,  under 
•,  81,  Act  VIII  of  1869,  on  finding  that  (he 
petition  »M  inadeqnttely  itamped.  to  give  the 
appellant  an  opportnnity  of  filing  the  proper  etunp. 
Ifvsamix  Alt  Chowdbxt  t>.  MAHomD   Eahoo 

SiXDAB  ....  IIW.B^IIS 

186. Conrt  Tsm  Aot,  1870,  s.  19 

— frrmeoiM  (feiHnao  ^  Mumifat  to  valwitiom  of 
.ttni. — Wliere  a  Hnnnt  ruled  erroneouil;  that  a 
•olt  inrtitnted  in  tiii  Coart  had  been  correctly 
valaed,  and  it  appeared  that.  If  the  lait  had  been 
'Correctly  Talned,  the  Hnneif  would  not  have  had 
jnriidictioDtoentertwn  it,  the  lover  Appellate  Court, 
halinz  r^ard  to  cl.  3,  I.  IS  of  the  Court  Feei 
ActTvil  ol  1870,  ord^ed  that  the  appeal  ihonld 
be  decreed  and  the  plaint  retained  until  the  pl^tifl 
■honld  pay  the  adiStional  itunp  daty,  whm  the  *Qit 
would  be  made  over  to  the  Sabcrdinate  Jndge  for 
re-trial.  M»ld  tliat  the  order  was  a  proper  <iie. 
Bbmo  CooMis  Bra  v.  Eshajc  C£i;si>bb  Du 

[S  C.  Iv  B.,  79 


i8e.- 


Civil  ProeeJmn 


Code,  1877,  I.  S78-~Srror  or  irrtgularifg — Cimrl- 
/e»i — Appeal. — The  refusal  of  a  piaintiff-reBpondent 
to  leaka  good  a  dt-fleiency  in  Conrt-fee*  in  reapect  of 
hii  plaint  when  called  upon  to  do  io  by  the  Appellate 
Court  ia  not  a  ground  upcm  winch  the  Appellate 
Ccnrt  ihenld  revsne  the  decree  of  the  Conrt  of  fint 
hutanee  ind  dismiH  the  euit.  Mihsi  Hvuix  r. 
HinutBAUBE  .    1. 1- B.,  a  AU,  888 


187.  - 


-  Plaint    HW 


ittuM- 

_^  t  Fiet   Act   (VIIofKffO), 

«.  13— Civil  PfDtvd^tn  Cod*  (Act  Xof  1877),  t.  B78. 
'—A  aait  waa  instituted  and  tried  on  the  merite  in  the 
Hkmrt  of  a  Snbordinate  Judge  without  any  objectioa 
Ving  taken,  either  by  the  defendantg  or  by  Ule 
Court,  tliat  the  plunt  »a»  ininffidently  itanwd. 
Tlie  defendant*  appealed  on  the  meriti,  tad  the  iMa- 
iHet  Jadge,  tieing  of  opinion  that  the  itatui  on  the 
plaint  wa«  inadequate,  called  npoa  tlie  plaintiff  to  pa; 
tlie  addititnal  fee  which  would  Jiare  t>een  payable 
had  the  objection  been  taken  and  tlie  qaeition  rightly 
dedfled  in  the  Ccnrt  of  firtt  inatance.  Setd,  on 
teeond  appeal,  that  tlie  order  of  the  Judge  waa  pro- 

Erly    made  ander    «.    12,    d.  S,  of   the   Court 
d  Act,  VII  of  1870.     Kala  Chand  Sen  y.  Akh^- 
kritto  Sot*,  93  W.  B.,  433,  cUatented  from.    8.  E76 


APFXLIiATB  OOITBT— ooati'MHeJ. 
4.  KEJEOriOK     OB      ADMISSION    OP     EVI- 
D8NCE    ADMITTSD    OB    BEJECTED    BT 
COUBT  BSLOW— eoafiBMiJ. 
of  the  C^Til    Procedure   Code    eipUned.      BaaxA 
SooxsABT  v.  HVBXO  SooniABT 

[I.  L.  B^  7  Cslc  848 
8  C.  I..  B.,  688 

18ft  CoKrt  Fit  AH, 

1870,  t-  lS-Ktmora»dum  qf  a^ieal—Siamp— 
SmitJ^  neonrg  of  Umd  and  tuontg. — In  dedding 
the  amount  of  ttampa  to  be  borne  by  the  mcmoian- 
dnin  of  appeal,  the  High  Court  ii  not  Iwund  by  the 
deciiion  ivF  the  Coort  of  flnt  initaoce  aa  to  the  atamp 
on  Uie  plaint.    Mousatxi  r.  FsAirjiTAirsis 

[L  Zi.  B.,  e  Bom..  808 

188.' 


Conrt  Fee*  AH, 

ni  of  1870,  t.  1»— Stamp—Plaint— Undehiatn- 
aiion — S^eetion — Finalitg  of  dtci*ion. — The  toii- 
don  of  the  Court  of  fint  utatenoe,  that  a  plaint  ia 
aiiderralae<U  ia  tdudiog  npoo  the  Conrt  of  appeal^ 
reference,  m  roTiAw  i  bnt  the  Conrt  of  firat  inatance 
it  not  jurtified  in  rejecting  the  plaint  iritlxnt  giving 
to  the  plaintiff  aa  opportunity  <rf  aAiing  tlw  in>per 
■tamp.    Bai  Aaon  v.  Hvlouutd  GmoBAB 

[I.  It.  B,  8  Bom,  886 

14a  BB.   10,    U,  88— 

Order  reqniring  addilional  Conri-fm  on  claim, 
poind  tnbttqtunl  to  dtcrtt — Baerte  prepared  to  at 
to  gire  effect  to  tnbteqnent  order-^Civil  Proeednro 
Code,  M.  ffd,  Sff,  AM.— A  Judge,  after  diepoiing  of 
an  appeal  on  the  lit  March  1SS3,  again  took  it  up, 
and  on  the  Slet  March  ISSS  directed  the  appellant 
to  pay  additicaial  Court-fee*  on  her  memcraDdum  of 
apptaJ.  On  the  Snd  May  18S8  the  appellant  laid  the 
addiUonal  Conrt-fMa  under  pmteat,  anda  decree  waa 
then  prepai«d.  bearing  date  the  lit  March  188S,  bnt 
it  re&rred  to  and  eajrried  into  effect  ibe  aubKquent 
order  of  the  Slit  March  and  the  Snd  May.  Per 
HlHMOos,  X— That  BB  KOQ  as  the  Judge  had  [«esed 
the  decim  of  the  lit  March  1683,  he  ceased  to  bave 
any  power  over  it,  and  waa  not  competent  to  introduce 
new  matters  not  dealt  with  by  the  j'^^B^o't  i  that 
the  order  of  the  21it  March  and  the  depont  of  the  2nd 
Hay,  whetho'  right  or  wrtmg,  were  not  proceedinga 
to  which  effect  could  be  given  in  the  antecedent  de- 
cree of  the  lit  March  1B8S  j  and  that  the  decree  waa 
nltra  ctru  to  that  extend  and  was  therefore  liable  to 
oarrectico  in  second  appeal  under  s.  584  of  the 
Civil  Procedure  Code.  The  powers  contaxed  by 
ti.  64  (a)  and  {A  and  6B,  read  with  s.  683  of  the 
Civil  Procedure  Code,  or  by  a  13  of  the  Coort  Peca 
Act  (Til  of  1870).  read  with  el.  (ii)  of  i.  10, 
are  intended  to  be  exercised  before  the  disponi  of  the 
Caae,  and  not  after  it  has  l>eai  decided  finally  ao&rai 
the  Court  is  concerned.  Hie  power*  conferred  by 
I.  28  of  the  Court  Fees  Act  cannot  be  exerciaed  by  an 
order  paawd  after  the  decisimi  of  the  case  to  whidi  tbs 
qneftion  of  the  payment  of  Conrt-feearelatea,  and,  even 
assuming  that  they  can  be  m  exercised,  sai^  an  orden 
thongh  it  may  be  subject  to  such  rales  a«  to  appeal 
or  revision  as  the  taw  may  [onvida,  eantiot  be  given 
effect  to  by  making  Inier^ons  in  an  antecedent  de- 
cr«e.    Ptr  Ounus,  ^.— That  the  Conrt  had  ^ama 


lizcdbyGoOt^Ic 
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DIGEST  OV  CASES. 


(    434    > 


APPELI.ATE  COXrB.T-~eonti»ved. 

4.  BEJECnON     OE     ADMISSION     OF    BVI- 

DEMCE    ADMITTED    OB    BKJKCTKD    BY 

CODET  BKLOW— concluded. 
to  Duke  the  order  it  did,  iaaamncli  aa  tlis  collection 
of  Conrt-feei  waa  no  part  of  k  Judge's  fUQltioDi  in 
the  tri»l  of  &  (ait  which  could  be  aaid  to  bavs  ceaacd 
nith  ita  dct«Tminatkiii ;  uid  tbe  proviatcma  of  the 
Conit  Fee*  Act  fixed  no  time  within  which  the  pre- 
uding  Jndge  could  marciae  hia  power  of  crdcring 
document!  to  be  atamped.  and  aeemod.  on  the  other 
htudi  to  cnntnnplate  the  rierciae  of  that  power  at 
any  time  aubaequeat  to  the  receipt,  filing,  or  aae  of  & 
document,  and  to  make  the  validity  of  the  document 
and  the  proceedinga  relative  thereto  dependant  on  the 
document  being  properly  atunped.  Uasahei  r.  Kam 
KiBHnr  Das      .         .         .     L  X-  &,  7  AJL,  638 


141. Seltvery  of  Jadgment  out 

of  CoTKt—Srror  in  proctdnre—Ciml  Froeednre 
Code,  18S9,  t.  SBO.—ln  a  anit  for  poaaeanoo  of  land, 
the  Judge,  after  hearing  tbe  evidence  and  admitting 
the  donunenta  on  both  aides,  intimated  that  he  ahonld 
examine  the  place  to  aatiafy  hinuclf  with  reaptct  to 
the  bonndariea.  Be  did  nuke  inch  examination,  the 
defendant  attending,  but  the  plidnttff  being  abaent  i 
and  he  afterwarda  delivered  Ma  jadgment  in  favonr 
of  the  defendant  ont  of  Coart.  Seld  that  the  mere 
circnmotance  that  the  jadgment  waa  detivered  out  of 
Conrt  did  not  conatitnte  error  nnder  a.  8E0,  Act 
VIII  of  IS69,  and  waa  no  gronnd  of  appeal. 
NiufoVBY  SimiH  Deo  r,  Bhobakt  Chitbii  Panda 
[Uarsh.,  337:  S  Hay,  S06 


iia. 


la  to  dedde  a  qneatinn  of  limitatim,  though  not 
nuaod  in  the  gnninda  of  appal,  ia  an  error  or  defect 
ia  the  d«naion  of  the  case  on  the  merita.  Sabuji 
KiSBAJi  c.  BUBlHWi  Jalhbamimi 

[3  Bom.,  leS:  Sad  Sd.,  162 

US. AdmisBloii  of  Invalid  doon- 

ment— Ciiii  froegdn-t  Code,  1869,  i.  550— 5om. 
Btg.  XVIII  of  1837,  ,.  lO^ObJKtion  to  mU- 
dily  of  doc»meitl  umtamptd, — An  objection  to  the 
TaUdity  of  a  document  nnder  Bombay  Begnlation 
XVIII  of  1827,  a.  10,  aa  diatdngaiahed  from  ita  b- 
admiaaibitity  in  evidence,  or  from  a  prohibition  to 
Conrta  of  Jnitice  or  pnblie  oBocra  to  act  upon  it,  ia 
an  objection  on  the  merita  under  Act  VIII  of  1B69. 
GiBSKAB  Hiaiiaan  v.  Qtxetn  Hoboba 

[UBom.,ISe 


144.  - 


~  Order  wtthoat  jorisdlo- 
tton—Cinl  Fraeednn  Code,  1859,  t:  850,  851, 
8^. — Bvery  order  paaMd  by  a  Court  ia  not  vdd  for 
want  of  jajria^ction  nmpl;  becanae  it  ia  illegal, — e.g., 
where  a  Conrt  remand*  a  caae  under  a.  861, 
Act  VIII  of  18C9,  inatsad  of  following  the  protiaiona 
of  ••  SGG.  Snch  u  order  ia  not  neceaaarily  an 
error  aflecting  the  derinon  on  Oie  merit*.  Jowas 
Au  e.  HoHBn  Ban  .  .    8W.&,S07 


AFFEUiATE  COtTBT— nxtinaAt. 
E.  EBBOBS    AFFECTING   OB    HOT    MEB1T9 
,0F  CASE— coaiiiw**. 
14B,  ■ — ■ —  Dacree  poased  without  ju- 

rladlotlon — Severial  or  modiftealion  of  decree-' 
Ciml  Procedure  Code,  1869,  t.  360.— Where  the  pro- 
eeodingi  and  tbe  decree  paaaed  by  a  lower  Court 
were  without  jnriadiction, — Held  (Spaheib,  J.,  dia- 


)   of   the   Code   of    Civ 


Pro- 


decree  of  the  lower  Court,  there  being  no  dtcreo  to 
reverae  or  modify.  Buss  Koobb  «.  DAHOoncrB 
Diss 6  N.  1)7,66 

14B.  Trial  on  dUfbTantisaue  and 

ravaraal  in  Appellate  Court. — A  suit  having 
been  decreed  in  favonr  of  plaintiS  in  the  Court  <rf 
flrat  instance,  where  it  was  tried  on  a  certain  iaaae> 
tbe  decree  waa  revened  in  the  Appellate  Court,  where 
it  waa  tried  on  a  different  iaaue.  PlaintifF  upon  tUa 
objected  in  special  appeal  that  he  had  been  mialed  by 
the  iaane  framed  in  the  ftrat  Court,  and,  but  for  it, 
would  have  adduced  evidence  to  prove  his  eaae.  Held 
that,  if  plaintiH  had  any  evidence  to  offer  upon  the 
issue  tried  in  the  Appellate  Cooit,  be  ahouid  have 
moved  the  Judge  to  allow  him  the  opportunity  of 
offering  it,  and  that  there  waa  m>  error  of  law  in  the 
proceedings  of  the  lower  Appellate  Conrt.  Eshak 
CHtntiiBA  Sbut  o.  Dhoitatx    .        .    II W,  &,  fll 

147.  lTtaga\BX    verification    of 

plaint— CinZ  Froeedurt  Code,  1882,  tt.  51,  578.— 
A  defect  in  aignatuie  of  the  plaint,  or  the  absence  of 
signature  where  it  appeara  that  the  auit  waa  in  fact 
filed  with  the  knowledge  and  by  the  authority  of  the 
plaintiS  named  therdn,  ma;  be  waived  by  the  defen- 
dant, or,  if  uecrsaary,  cured  by  amendment  at  any  atoga 
of  the  anit,  and,  luving  regard  to  s.  STB  of  the  (^vU 
Procednra  Code,  ia  not  a  groand  for  interference  in 
appeal.    BAasio  r.  Sicmx   .    I.  Ik  B.,  S2  AIL,  56 

14a AdmlBBion  of  Illegal   eri- 

donoe— Ciutl  Procedure  Code,  1859,  #.  360.— The 
objection  that  papcra  were  admitted  aa  evidence  whieb 
were  not  legally  admissible,  ia  not  ground  auffldent, 
under  a.  850  of  the  Code  of  Civil  Procedure,  to 
warrant  a  decree  being  revergod  or  modified,  or  a  eaae 
being  remanded,  when  it  ia  admitted  that  there  was 
•ther  evidence  to  aupport  the  lower  Court'a  flnding,.' 
and  the  insufflciency  of  anch  other  evidence  ia  not 
alleged  in  the  giounda  of  appeal.    Khnabak  Ska- 

KCHT  r.  GOFBBSATH  GUKEB  .     10  W.  R,  ISO 

149.  — — —  Splitting  eauM  of  aotlon.- 
Where  the  lower  Courts  allowed  a  pl»ntiff  errono- 
onaly  tn  bring  aepante  suits  where  he  ought  to  havs 
bronght  only  one, — Held  that,  as  the  separate  suit* 
againat  the  co-proprietor  were  inititnted  ainmltaoe- 
onaly,  tha  error  in  aplitting  up  the  daim  againat  him 
did  not  affect  the  merits ;  and  accnrdingl;  the  decTE* 
was  affirmed.    ViTHV  v.  Nakatait  Dabkvl  Ea» 

[6  Bom,.  A.  a,  SO 

160.   KnltlftaTtoasneBB  — Cuiuaf 

qf  aetion  over  tone  cf  lehich  lovier  Court  hadjnrii- 
aieUon—Duty  of  Jndge  to  try  tiete. — A  rait  waa 
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taase  of  action  sgunat  tiie  dith.  The  AimiUot 
Jodge,  in  whoia  Court  the  suit  wu  brongbt,  tried 
one  of  the  ratuiee  of  action,  over  which  he  had  jurie- 
diction,  hnt  refused  to  trj  the  other,  over  wMch  be 
had  no  jurisdiction.  lo  appeal,  the  IXatrili  Judge 
rtfoeed  to  enter  into  the  merits  of  either  on  the 
■nonad  of  the  miejoinder  of  the  cansei  of  action. 
Seld  that  the  Diltrict  Jndge  wai  bound  to  enter 
into  the  merit*  of  the  claim  ovct  which  the  Court  of 
ant  initance  Ittd  inriidiction,  it  not  hoing  affected 
by  the  eitor  in  the  miejcdnder  of  the  two  diims. 

[7  Bohl,  a.  Cq  19 

Ste  Emtimn  BuMioini  ••  FooDimKix>iMM 

BuBMOiriA  ,    as  W.  Bw  408 

KJL  . amioindor  of    oaoMB   of 

action -Property  viro»slf  attaehed— Joint  init  fty 
ioldin  of  two  tharst  to  have  their  Aamt  deolartd 
mot  lialle  to  attachmeni— Civil  Trotedmre  Code, 
,,  B78^Am*itdmeia  of  plaint.— A  decree-boldM,  In 
eieontion  of  a  decree  againat  one  G  L,  attached  a 
ttonae  as  belonging  to  G  i  and  his  two  tons  forming 
a  joint  Hindu  family.  The  aone  objeetod  that  the 
honae  had  preyionily  been  partitioned,  and  wai  held 
by  them  and  their  father  in  lepanite  iharea,  but  their 
obiertion  wai  diaalloweid.  They  then  bnraght  a  jmnt 
mtt  for  a  deolaiation  that  thdr  reipective  portione  of 
■  the  honae  wore  not  liable  to  attachment  in  eiecution 
of  a  decree  ag^it  thdi  father.  So  t^ection  waa 
taken  to  the  name  of  tbat  ntt,  and  the  Court  of  Hnt 
initance  gave  the  pUntiff*  »  deeree  on  the  flndins 
that  part^km  had  in  bet  taken  place  prior  to  the  rait 
in  which  the  defendant,  jn^ineiit-creditor,  had  ob- 
tauied  hii  decree.  On  appeal  by  the  judgtnent-cre- 
ditor,  the  lower  Appellate  Court  dismiaaed  the  mrt 
entirely  on  the  gronodi  of  nuajoinder  of  caoeee  of 
action.  The  plauitifl  appealed  to  the  High  Court. 
Seld,  on  thsM  facts,  that  the  plalntiffi  should  haTe 
he«n  allowed  to  amend  their  plunt  by  striking  oat  the 
name  of  one  of  thero,  and  that,  though  there  WM  irre- 
golarity  in  the  pnjcedura.  snch  irregularity  did  not 
aflect  the  merits  of  the  case  •»  the  jurisdiction  of  the 
Court  within  the  meaning  of  s.  67B  of  the  Coda  of 
Civil  Piocedoie.     B«hibi  Lai,  «,  Kodj  Eix 

[I.  X*.  "B^t  Ip  All,,  380 

162, MlBjolnder  of  partieB  and 

OAVees  of  aotion— Irror  »ot  qfeeling  merilt— 
Ciml  Froeedwe  Code,  188S,  i.  B78Seld.  per 
Ibms,  J.  (PiMiT,  /..  dissenting),  that,  aa  r^arda 
the  objectimi  to  the  suit  for  misjoinder  and  under 
a.  4*  of  the  Code  of  CivU  ProoedurB,  the  Appeal 
Court  was  precluded  by  ■■  678  of  the  Code  from 
nrei^ng  the  de<iee  of  the  lower  Court,  aa  lie  eiior 
(if  an  enw  at  all)  could  not  afFect  the  merit*  of  the 
dedsloD.  MoitTKO  laii  e.  Chobat  Lai* 
^^  [L I^  B„  10  CaLc  lOei 

168. ltii]€>Iiidorof  partiM— /rr»- 

g%larits  affecUM  nuriU — Ciml  Froeed^e  Code 
(leeS),  «.  «78.— In  appeal  it  was  oontoided  by  the  re- 
^ondent*  ,ln  support  of  the  decree  made  hy  the  Conrt 
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the  claim  was  liable  to  diimisnl  by  reason  of  its  IutoIt- 
ing  the  misjoinder  of  ph^ntifh  with  difFerent  causes  of 
aiSaa.  TMs  objection  had  been  raised  in  the  written 
statement,  and  the  Court  wu  aaked  to  raise  an  iaana 
on  the  point.  In 'answer  to  this  oontenlJon,  it  waa 
urged  by  the  appellants  that,  as  the  respondents  went 
to  trial  upon  the  merits,  it  was  not  opm  to  them  to 
ni^e  any  objection  like  Uiis  to  the  fnmo  of  the  rait 
on  appeal  Held  that  it  was  open  to  the  respon- 
dents to  raise  the  objection  as  to  misjoindtr  in  appMl, 
Taritiee  Chnra%  Ghote  T.  Sntuman  Jha,  30  W.  JB.,  . 
240,  distingnished.  Bt/mrtlmaH*  v.  Ha^tuty,  L,  S. 
fI8S4),  A.  C,  494,  referred  lo.  MoHrBA  ChAKdbA 
Kor  Cbowthbc  e.  AiUL  Chaiiiiba  Chakbatabti 
CBOwssBf  .  .    I.  Zj.  B..  34  Calo.,  C40 

1B4. Jti^oinder  of 

plaintilf'tSrror  of  proeeditre.—1!be  misjoinder  of 
plaintiJIs  which  does  not  produce  error  in  the  oedsion  of 
the  Mse  cnitsmeritsisnotagronndforthe  rerersal  of 
a  decree  on  special  appeal.  Sstaiis— That  such  mis- 
joinder is  not  a  ground  for  the  reversal  of  a  decree 
In  i^tilar  appeaL  Where  the  widow  of  S,  a  Haho- 
med^  and  his  two  danghters  brought  a  joint  rait 
for  their  respective  shares  of  the  estate  of  M,  which 
were  awarded  to  them  itantijy—Seld  tbat  this  w»« 
an  enor  of  procedure  which  did  not  affect  the  merits 
of  the  case.    Mir*  Gvi.ax  Kabi  v.  Ebaxahbibi 

16  Bom.,  A.  C,  177 

US6.  : Mi^oi»der~ 

O^totion  to  deelaratorg  dtcree—Ciml  Proeedmr* 
Code.  1859,  t.  BSO.—A.  lower  Appellate  Court  hu  no 
power  to  reverse  the  decree  of  a  Court  of  first  instance 
on  thsgronndof  misjoinderofpaitiea.  After  aCourt 
of  competent  jurisdiction  has  eieroiied  ite  discreticai 
under  s.  16.  Act  VIII  of  1869,  and  passed  a  dedantory 
decree,  it  does  not  lie  within  the  power  of  a  Conrt  of  Ap- 
pnl,  under  ■.  S60  of  that  Act,  t»  set  aside  the  decree 
upon  an  objection  which  does  not  aflect  the  merits, 
and  which  waa  not  taken  at  the  time  when  the  de- 
cree of  the  first  Conrt  wee  passed-  Eak  Kakati 
Chttosbkbuitt  d.  PBOsfinKO  Cooiuit  Skw 

OZ  W.  B.,  176 

Non-joinder   of 


plaintif'e  ^divided  brother -SnU  itr  mortgaffeo 
aga\»tt  tone  qfa  dgoeated  j^dgmtnt-dAlor—DeerM 
aaaintt  mtmbtrt  of  joint  family— Partite,  Non- 
joinder of— Civil  froceditrt  Code  (1882J,  i.  S78.— 
A  penwnal  decree  cm  a  mortgago  wis  passed  sgainit  a 
Hindu  (the  mor^japB)  and  his  two  son*  on  19tt 
October  1877.  The  deCT*B  provided  for  payment  of 
the  seoored  debt  in  various  instalmtiits  by  May  1896. 
The  mortaagor  died  in  1888,  having  discharged  part 
of  the  debt.  The  decree-holder  having  attached 
oerUn  &mlly  property  in  exccntion,  the  mor^tagor's 
two  young«  aons,  who  bad  not  beei  bom  at  the  date 
of  the  above  decree,  objected  that  their  iharta  were 
not  liable  to  attachment  This  objection  prevailed, 
the  Court  eipres^ng  the  opinioo  that  the  matter  in 
eontreveny  should  be  determbed  m  a  r»ular  suit, 
llie  other  defendants  in  the  siut  of  1877  had  both 
died  In  the  interral,  one  of  than  leaving  infant  sona 
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The  decT«e-bolder  (in  whoM  idle  ntme  tba  mortoBge 
■tood)  now  mad  the  ■out  of  the  mmtneoc  wid  Uieit 
inbiit  nephewi  In  1891,  deaerihlng  hinuelf,  being 
mllowed  to  anieiid  bii  pl^t,  mi  tnukgliig  oopftrceaer 
aai  repmentatirc  ot  the  joint  tunily.  A  plem  of 
non-joinder  wu  nJoed,  iuter  alid,  on  the  gronnd  that 
the  plaintiff  had  aa  nndiTided  \adCbia:—H»ld  that 
dnce  the  plaint  (•>  amended)  (hoved  that  the  plidntia 
med  w  managing  memba  of  lue  undivided  fanil;. 
the  onieeion  to  jdn  hii  brothei  wai  a  merely  foimal 
error,  and  wtu  not  Catat  to  the  inib  Baiutta  v. 
VnrxuuATiiAK   .        .    I.  Z^  &.  17  Had^  ISa 


Older  kddbg  »  party  to  a  caae  u  not  one  aSeeting  the 
mo^  fai  tiie  aoiie  of  >.  S63 !  but  where  neb  CTder 
ia  nttde  wlttont  poitpoiuiig  tbe  ewe  (■.  78)  for  a 
Tcaacnkable  time,  it  ta  a  very  important  matter. 
EOOKIXA     OOVZKSBA     ESUEITA    DsB    «.    TSovcf 

KusmrA  Boa  .       17  W.  B^  S70  note 

UtannA    Ebueva    Dbb    «.    Nonm  Kbubsa 

Bou      .  .    8B.]J.B.,O.0.,118 

1B8,  BsBClulon    of   order    on 

■una  day  rs  made  without  notice  to  one  of 
tlte  pkrtiea — Adjimt*mtat— -Civil  ProctdMrt 
Code,  1SB9,  I.  140.— Where  an  order  wai  regularly 
■Bde  by  a  Hwuif  nnder  Act  VIII  of  1859,  •.  146, 
granting  time  to  the  parties,  adjonmhif  the  besrio^ 
and  Binig  a  d^  fin'  the  fortiier  hearii%  bnt  Tai 
MMinded  on  the  Mme  day  cat  the  applicatioo  of  Uie 
defai&ut,  and  the  caae  tried  od  the  foUowing  day. 


infing    crdcT    wai 


D  tbe  meriti. 

I.  Evmn  Obr  Cesla 

[SOW.B.,8 

1119. I>eoree  against  agent  in- 

■tead  of  prlnoipal— Sat*  brouffht  in  mom  qf 
agatt  inwtead  of  earporale  iody — Civil  Frociduri 
Codt,  1869,  :  360.— Where  a  decree  makei  a  party 
Ikble  wbc  b  not  liable  (<■;.,  an  agent  initead  of  tbe 
fiorponte  body  whoie  agent  he  ii),  tbe  error  ii  one 
■fleeting  the  merit*  within  the  meaning  of  i.  SCO, 
CStU  Piooednr*  Code.  Hit^ISV  CsmnisB  Pavi,  t. 
Smanrao*  ....       16'W.B^B84 

Ua Teobnioal      errox—Gnmud 

f»r  r»vtrti»gJ*dfm«i*^—T^  lowv  Appellate  Coort 
It  not  Jnitifled  In  rererdng  a  dedrion  of  th«  Conit  of 
Snt  hntanee  for  a  tedudeal  error,  nolen  tliat  enor 
hai  dfeeted  the  dedUen  of  the  caae  en  11b  merita. 
lite  beet  teet  to  a«ertaln  whether  an  emneoint  inter- 
locoterj  erdtf  Iiaa  aflected  tbe  nltimate  dediion  on 
the  meriti  ii  to  lee  whether  tbe  Conrt  wonld  bave 
Mme  to  tbe  Mune  deoeion  bad  tbe  emueoni  order  not 
bem  paaied.    Pux  Nats  Bkaiwobz  c,  Sbbb  Kaut 

laboko      ....    ao,ivB„afi7 

181, TiUng     appeal     wit^Lont 

Oopr  of  decree — Cmrt  ef  imjiUarHf.—'Tbe  tip- 
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pelknt  filed  an  appeal  againat  the  jadgment  of  the 
Coart  of  flr^  inituee  vritbont  a  copy  of  tba  decree. 
Snbtequently  tbe  decree  of  the  Conrt  of  flrit  initanca 
wai  filed  within  the  time  allowed  for  appeal  and  ac- 
cepted by  tbe  Judge.  Stld  that  the  irr^nlarity 
wii  cnred,  and  tbe  appeal  thonld  not  have  been 
diimiued  on  the  gmnnd  of  racb  irregalarity. 
Ldllbb  r.  Bak  Fbbbhad  9  Affra,  84 

169.  ■ —  Improjier  exeroiBe  of  dia- 

oretion  tn  sranting  deolaratory  deoraeB— 

Civil  Frveedure  Code,  1883,  ».  678.— The  awarding 
of  declaratory  relief  as  reflated  by  i.  42  of  tbe 
Spedfle  Belief  Act  ii  a  ducretionary  power  wliich 
Conrti  of  cqnity  are  empowered  to  eierciie  with  re- 
teraice  to  tba  drcninitanee*  of  each  caee  and  the 
nature  of  the  facta  stated  in  tbe  plaint,  and  tbe 
prayer  of  tbe  ptuattff ;  tbat  to  long  ai  a  Conrt  of 
nnt  imtance  poiectoi  JTiriadietion  to  entert^n  a 
decleisfory  init,  and,  entering  into  tbe  merit*  of  tbe 
eaie,  arrivei  at  right  conciniiona  and  awarda  a  declara- 
tory decree,  mdi  a  decree  cannot  be  reroned  in 
appeal  nmply  becanee  tbe  discretion  bas  been  impro- 
perly exerdiadi  and  that  sncb  improper  exercise  of 
^soration  nnder  e.  4S  of  tbe  Specific  Belief  Act 
ha*  no  higher  (ootins  than  that  of  an  error,  defeat, 
or  hrt^nhrity,  not  affecting  the  mmte  of  tbe  case  or 
the  jnriadicUon  of  Uie  Conrt,  witbin  tbe  meaning  of 
1.  t>7S  of  the  Civil  Procedure  Code.  This  doea 
not  imply  that,  even  in  csao*  where  the  discretioouy 
power  to  award  declaratory  relief  has  been  eierdied 
wholly  arbitmrily,  and  in  a  manner  groealy  incon- 
ditent  with  jndidal  principles,  tbe  Conrt  of  Appeal' 
would  bave  no  power  to  interfere.  Ham  Eanaya 
Ckmeitritaii/  T.  Fronmto  Cooaar  Set*.  13  W.  S., 
175,  Badmi  Ali  Elia»  v.  £i^>&  Aidool  Ohmw, 
11  B.  L.  S.,  303,  Sheo  Singk  Sai  v.  Satio.  I.  L. 
S.,  1  All.,  €88,  and  Damoodar  Suraak  Y.  Mokt* 
Kami  Sannai,  21  W.  S.,  M,  referred  to.  3a»t 
Ediub  e.  Dbo  Sakat  .  I.  Ii.  B.,  8  AIL,  866 
188.  - — ■ — .- — -Brror  in  aUowing  wrong 

?artT  to  begin— &«■(  e»  limd— Sight  tc  htgi»— 
ivil  Procedwrt  Codt,  1877,  i.  678.— The  defen^nt* 
in  a  mit  on  a  bond  admitted  tbe  eiecntion  of  tbe 
bond,  but  denied  that  tbey  bad  received,  as  tbe  bond 
recited  they  had  done  at  the  time  of  eiecntion,  tbe 
coDsidention  for  it.  Tbe  Conrt  of  first  instance 
irregnlarlj  allowed  tbe  plaintiff  to  coll  witnesses  to 
prove  that  the  oimnderation  bad  bean  paid  it  tbe  time 
of  tbe  eiecntion  of  the  bond.  They  proved,  however, 
that  it  bad  not  been  paid  at  tbe  time  of  tbe  eiecntion, 
but,  it  paid  at  all,  at  same  snbseqnoit  time.  The 
{Untifl  gave  no  fnrtha  evidmce  of  payment,  snd 
the  Conrt  of  first  instance,  wHbont  calling  on  the  de- 
fmdants.  dismissed  the  mit.  The  lower  Appellate 
Contt  held  that  the  defmdsnts  shoitld  have  bean  re- 
qnired  to  be^  under  tha  circnmstaneafc  and  reversed 
tbe  decree  of  the  Conrt  of  first  instance,  and  gave  the 
plaintiff  a  decree.  Seld  that  it  was  donbtfnl,  hav- 
mg  regard  to  tbe  provisions  of  s.  678  of  Aot  X  of 
1S77,  wbetba  it  was  oompetsnt  tor  tbe  lower  Appel- 
late Conrt  to  reverse  tbe  dedrion  of  tbe  Coort  of  first 
Instance  I   bnt  even  if  it  wer^  tbe  lower  Appellate 
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Cunitshnald  have  not  ignnred  wliat  had  Ukoi  place, 

but  ihould  h&ve  dealt  with  tho  caas  on  »ppo»l  in 

tbo  ihapc  i(  umo  before  it.    Haiuhd  v.  Bakobi  Lui 

[I.  Ik  B.,  8  AU.,  834 

164. OmlMlon  to  state  reMons 

foe  deciaioa— Cicif  I'roeedtirt  Code,  1877,  ».  678. 
— In  a  suit  to  recover  poHesuan  of  certAin  immove- 
able iroporty  alleged  to  have  been  purchajed  by  the 
plaintiff  frnm  a  HindairidaiT  who  elaimcd  to  have  hold 
the  aame  aa  heir  of  her  hniband,  the  defendant,  who 
was  the  m-ither  at  the  huiband,  eonttoded,  inter  alid, 
that  tho  alleged  purchase  and  lale  were  invalid  by 
maton  that  she  benelf  waa  entitled  to  maintenance 
out  of  the  property.  The  flnt  Court  gave  the  plain- 
tiff a  decree,  and  tbi«  decree  wae  affirmed  on  appeal 
by  the  Diitrict  Judge,  who,  however,  gave  oo  reasons 
of  hii  own  for  hi*  jadgment,  bnt  merely  adopted 
tbnse  of  the  lower  Court.  Held  that,  having  rc^iard  to 
the  nature  of  the  cose  and  the  simplicity  of  the 
point  for  determhiatioD,  the  fact  of  the  District  Judge 
having  omitted  to  itate  hi>  reascmi  did  nut  am^nnt 
to  inch  an  error  of  law  within  the  meaning  of 
t.'8G7  of  the  Code  of  Civil  Frocediira  m  afFected  the 
meriti  of  the  case  or  the  jnTiadiction  of  the  Conrt. 
Bo&ixoai  Dabi  v.  Zaiokviidih      8  G,  Ii.  B,,  6B7 

165.  ■ — ■ — ■ ^ObJectlon  by  one  of  wreral 

parties 'Ctril  Procedure  Cade,  1877,  i.  B78—Irre- 
gularitg  net  a/feetiitg  the  meriti  or  jiiriidiclio»~ 
Misjoinder.— Wbvrv  one  party  alone  objected  to  the 
fiame  of  the  suit  and  the  defect  (of  misjoinder  and 
multifarionsaen)  did  not  affect  the  merits  of  the  caae 
or  the  jurisdiction  of  (he  Coiui,  the  lower  Appellate 
Court  ought  not,  regard  being  had  to  s.  67S  of  Act 
X  of  1877,  to  liave  reversed  the  decree  of  the  Court 
of  first  instance  by  reaaon  of  such  defect.  Kal- 
,     LUX  SntOH  v.  Qtm  Datal      I.  Zi.  B.,  4  AIL,  les 

les. Brror  in  frame  and  volna- 

tlon  of  quit-  Civil  Procedure  Code,  1877,  i.  B78— 
Co-tharert,  Suit  ig  tome  of  ttveral^Brror  net 
effecting  jmritdietion  or  tafrifi.— The  pluntifFs  in 
ihis  (uiti  alleging  that  they  were  co-utarers  of  a 
certun  Tillage,  that  certain  land  ntnate  In  inch 
Tilla^  was  the  property  of  the  co-sharert,  and  that 
•nch  land  had  been  improperly  sold  by  the  persons 
occnpyiog  it  to  one  of  the  co-eharen,  mod  the  vendota 
and  the  pnrcbaser  and  the  other  co-sbaren  for  pos- 
iesaion  of  (heir  share  of  such  land  and  the  setting 
aside  of  the  sale  so  far  a*  thor  share  waa  concerned 
and  valued  the  init  according  to  thdr  share,  ^s^if 
that  the  error  In  the  frame  and  valnatioQ  of  the 
suit,  inasmuch  as  it  ^  not  affect  ttie  jurisdiction 
of  the  Court  in  which  the  suit  waa  institnted  or 
the  merits  of  the  case,  was  not,  under  s.  678  of 
the  Civil  Froeedore  Code,  a  ground  on  which  the  Ap- 
pdlate  Conrt  should  have  reversed  the  decree  of 
the  Court  of  first  inftance.     Umoda  Fertad  Soy 


— DiamlaBal  of  suit  fbr  nnder- 


APPBIJ.ATB    aOUnV—eonliniud. 

6.  BBBOBS    AFFBCTINa    OB    NOT    IfBBIT 

OF  CASS— ooxIfaMrf. 
bearing  the  evidence  on  both  sides,  found  that  the  suit 
had  been  nnderralned,  but,  instead  of  returning  tlio 
plaint  under  s.  67i  he  dismissed  tlie  suit.  Seidthnt 
snch  dismissal  waa  a  matter  affecting  tlie  merits  of 
the  case  and  wluch  the  Appellate  Court  could  deal 
with  under  s.  67S.  Bhdsbbvab  Chowshbt  r. 
Oaubi  East  Naih  .  .  L  I-  R.,  8  Calo.,  834 
168, InBtltation  of  suit  in  wrong 

Court— Civil  Proetdure  Code,  1882,  >.  678.— Per 
UAtncoos,  J.— The  institution  of  a  suit  in  a  Court 
of  higher  grade  tlian  the  Court  which  is  competent 
to  try  it  is  not  a  question  either  aa  to  the  jnris- 
dicUon  or  affecting  the  merits  of  tlie  case.    It  is  a 

Jncstion  of  the  kind  provided  for  by  s.  678  of  the 
ivil  Procedure  Code,  and  the  irregularity  ia  not 
one  which  affects  "the  merita  of  the  case  or  the 
jnriadictioQ  of  the  Court  "  within  the  meaning  of  tbit 
sectioD.    Ndhi  Lax  e.  Mazhab  Hvsajm 

[I.  Ij.  B.,  7  AU..  280 

169. Inwtilntion     of 

nit  in  Subordinate  Judge'i  Court  inttead  of  Mnif 
tift  Court— Civil  Procedure  Code,  1883.  i.  67S.— Tho 
words  "not  affecting  the  juriadietion  of  the  Court" 
in  a.  G78  of  the  nine  Code  mean  "not  affecting 
the  competency  of  the  Court  to  try."  The  enor 
in  instituting  a  loit  in  a  Subordinate  Judge's  Conrt 
instead  of  in  that  of  tlie  Honsif  is  nbt  an  error  which 
affects  the  jurisdiction  of  the  former  Court  within 
the  meaning  of  f.  G76.  Maiba  Hohdal  r.  Habi 
UoaoK  HULUOK  aliat  Motbitka  Hobah  Mcixiok 
{L.  Ii.  B.,  17  Calo..  166 

17a  Suit   bronght   on   beh&lf 

of  minor  without  authority— Civil  Froee- 
dura  Code,  1882,  t.  87~3linorf  Act,  Bambag  (Act 
XX  of  1864).— In  a  suit  brought  by  the  Political 
Agent,  Southern  Hahtstta  country,  as  administra- 
tor of  the  estate  of  the  Chief  of  Madhol,  who  was 


to  the  Chief  ntnated  hi  the  8atara  district,  it  w 
found,  on  prelinunary  objections  taken  by  the 
defendant*,  that  the  Political  Agent  had  no  au- 
thority to  instJtnte  the  suit,  be  bring  nrither  a 
certificated  guardian  of  the  Chief  under  the  Bom- 
bay Minora  Act  XX  of  1864  nor  a  "recognized  agent" 
under  a.  87  of  the  Civil  Frocedure  Code.  Meld,  also, 
that  the  irregularity  of  the  Political  Agent's  suing  far 
the  Chief  without  authority  was  one  affecting  the 
merita  of  the  caae,  (hough  not  the  jurisdiction  A  the 
Conrt.  If  the  PolitioU  Agent  was  not  properly 
representing  the  Chief,  be  had  no  meriti,  no  righta  ai 
against  the  defendants.  The  District  Judge  was, 
therefore,  right  in  reversing  tlie  decree  of  the  first 
Court, — s.  678  of  the  Code  of  Civil  Procedure  having 
no    appIicaUon   to   the   preacot  case.     Vikxaisat 

BAJV  OBOXTASB  v.  KADEATARAT  BAUOHAIfDRi, 

[I-I^B.,UBom.,68 


171.  - 


-  Omission  b 


appeal  ftata 


order — Civil    Procedure    Code,  1 

B.  G91  of  the  Code  enables   the  Court,  whesi  deal 

lug  with  ao    appeal  from  a  decree,   to   deal  witii 


iizoabyGoo(^le 


(    4U    ) 


DIQGST  OF  CASES. 


e.  EBBOBS   ASVSCnSQ    OB    NOT    UEBITS 

OF  GiSS—eoiUiiHud. 
•117  qantkm  which  may  arUe  u  to  tny  mror,  de- 
fect, or  DTeguluity  in  any  order  affecting  the  decision 
of  the  case,  thoof^  an  appeal  fmn  inch  order  might 
hate  been  and  has  not  Ijeen  preferred.  Qooglet 
Sahco  T.  rrenlall  Bakoo,  I.  L.  &.,  7  CaU.,  148, 
referred  to.    Hab  Sabmx  Sma  v.  Kzabao  Siho- 

[L  Iv  B^  e  Aa,  447 

172. FermlBBion  to  roUHvo  to 

tta».  Proof  of-^(  Ji  q^  1868,  ».  3—Citil 
Proeedure  Coda,  n.  440,  078.— In  a  nit  conducted 
en  behalf  of  a  minor  by  a  relative!  the  absence 
of  the  certificate  of  ^iiardianaLip  required  by 
■.  3  of  the  Beo^  Hinort  Act  (XL  of  IBGS)  is  not  a 
fatal  defect ;  and  the  fact  of  the  Court  allowing  nich 
a  init  to  proceed  must  be  taken  aa  implying  that  the' 
neceseary  permiBnon  has  been  givec.  Etbd  if  mch 
permismon  ha<  not  in  fact  been  riven,  the  irregularity 
11  eoTered  by  a.  678  of  the  Civil  Procedure  Code. 
Bhaha  Perahad  Khaw  v.  Tht  Secretary  of  State/or 


India 


eil,  I.  L.  B.,  14  Calc,  159,  followed. 


Pabmbskab  Du  e.  Bbla     .    L  Ii.  B^  &  AIL,  503 
178. Declaratory  dear»e— SyeM/lo 

JEeliV  Act  fl  of  1877J.  i.  43— Civil  Frocedmre 
Code,  t,  S78. — An  improper  or  irref^alar  exercise 
of  the  discretioiiary  power  conferred  by  ».  4S  of  the 
Specific  Belief  Act  (I  of  1877)  does  not  in  Itself 
oonatitote  sufficient  ground  for  the  reversal  of  a  decree 
which  is  not  open  to  objection  on  the  ground  of  juris- 
diction, or  of  the  merits  of  Uie  case,  being  coverml  by 
s.  GTS  of  the  Civil  Procedure  Code.  &Mf  Kvmar  v. 
Detto  Sara*,  J.  L.  S.,  8  All.,  86B,  referred  to. 
Hdhakh AX  Mabhde  Ali  Ehak  e.  Ehttiia  Baxbh 

[L  I,.  B.,  e  AIL,  eaa 


174.- 


■  Allowing  aaslKiieo  of  de- 

e  to  go  on  with  exeontlon,  thonsb  lie  boa 
made  no  fonoal  application  for  exeoation. 
— Where  the  Court  allows  the  asBignee  of  a  decree 
to  proceed  with  the  extcntim  even  if  he  has  omitted 
to  make  a  form&l  application  fur  execution,  it  b 
an  error  of  procedure  and  not  one  affecting  the  merits 
of    the    case.      QwAB  BcESH   Sjkeab    r.    Fatik 

jau      .      .  I.  Ik  B.,  se  Gale,  aso 

[3  C.  W.  IT.,  2S2 

17& Bzolaaloii  of  erldenoe— 

O  round  for  revtnal^  deeiiiim — Civil  Froctdwt 
Code,1882,  i.  578.— Tie  exclusion  of  evidence  in  the 
lower  Court  ia  not  safficieut  ground  tor  reverring  tltat 
Conit'a  decree,  unless  the  Appeal  Court  oomes  to  the 
conclunon  that  the  evidence  refused,  if  it  had  heea 
fceeived,  ought  to  have  varied  the  decision.  DeSouza 
r.  PasTAirn  Dhahjibeai  I  L  Ii.  B.,  6  Bom.,  408 

176.  '        Error  in  rejeottng  dooo- 

meat«  already  admitted— Or^r  0/  reaand 
—Civil  Procadure  Code,  1883,  :  678.— Where  in 
B  suit  to  recover  the  amount  due  on  three  khatas  the 
first  Court  found  they  were  bonds  and  admitted  tbem 
on  payment  of  stamp  duty  and  penalty  under  a.  34 
of  the  Ftamp  Act,  bnt  at  a   subsequent   stage   of 


the  SI 


t  that,    therefore,  they. 


AFPHLLA1?E  COTTRT-mmtinted- 

6.  EBBOBS   AFFECTINQ    OB    NOT    MERITS 

OF  CASE— ccnftiMif. 
not  beuig  itamped,  eonld  not  have  been  legally  ad- 
mitted in  evidence,  and  accordingly  dismissed  the  suit  | 
and  the  District  Judge  held  that,  after  they  had  once 
been  admitted  in  evidence  on  payment  of  the  penalty> 
the  qnestiim  of  their  admissibility  could  not  be  raised. 
and  remanded  the  suit  for  trial  on  the  merits  -.Stli 
that,  under  a.  676  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882),  the  High  Court)  could  not  interfere 
with  the  order  of  remand,  as  it  was  not  one  which 
affected  the  merits  of  the  case  or  the  jurisdiction 
of  the  Court.  Divaohaks  e.  Hibachass  Eauabaj 
p:  li.  B,  18  BouL,  440 

177.  .  Itnctitloii   of  dooament 

by  a  pardanashin  \B&y—Befiual  of  ktr 
applieaiitm  at  d^tttdant  for  tkt  •»*««  qf  a 
comtaiuio*  to  take  htr  evidence — Ciril  Proeedurt 

Code     (Act     XIV    of     ""*     "" 

Irregnlantg    not  .  ~    " 

Procedure    Cede   f _„ .      _, 

The  Court  of  first  instance  rejected  an'  applicstli^ 
made  under  chap.  XXV  of  the  Civil  Procedure 
Code  for  the  iaaue  of  a  commiaaton  to  take  the  evi- 
dence of  a  Mahomedan  paidanaahin  lady,  the  de- 
fendant in  the  Buit,  which  was  bronght  against  her  on 
a  mortgage  bond,  the  execution  of  which  she  had 
denied  in  her  written  statement.  The  Courts  below 
concurred  in  finding  that  there  waa  enfBcient  evidence 
of  the  fxecntion  of  the  document  by  the  pardanashin 
lady  with  full  knowledge  of  its  rontenta.  From  their 
jni^ents  it  appeared  that,  if  the  defendant  had  been 
examined  on  commiaaion  and  had  given  her  testimony 
In  support  of  her  written  atatement,  it  wnnld  not  have 
been  believed,  and  Iq  their  Lordships'  opinion  it  could 
not  reasonably  have  prevailed.  Seld  that  the  eiror 
alleged  by  the  appellaDt  b)  have  occurred  in  the  re- 
fuaal  of  the  Court  to  issue  the  commission  (whether 
or  not  it  would  have  been  better  to  have  issued 
it)  was,  at  all  eVenta,  no  valid  groond  of  appeal; 
The  evidence  taken  on  the  commission  could  not  have 
affected  the  merits  of  the  case  within  s.  678  of 
the  Civil  Procedure  Code.  AinrtTWiBBA  Bisi  c 
BttfLalDab    .        .       L  L  B.,  S6  Calo.,  807 

[S  c.  w.  TS.,  eee 

178. BeftuBl  at  Court  to  aum- 

mon  witnesseB— Civil  Procedure  Code  fl8S2), 
u.  159  and  57S.— Where  an  application  to  a  Civil 
Court  for  witneasea  to  be  summoned  iias  been  refused 
on  the  ground  that  the  applicant  had  negligently 
or  with  intention  to  delay  the  hearing  postpontn 
the  making  of  his  application  for  a  aammoni  nntfl 
a  time  when  it  would  be  impossible  to  obtain  the 
attendance  of  tbe  witneaaes  at  the  bearing,  and 
the  refusal  is  made  one  of  the  grounds  of  appeal 
against  the  decree  in  the  snit: — ^e^dthot  s,  678  of 
the  Code  of  Civil  Procedure  would  apply  if  the 
irregnlarity  in  refniing  the  application  did  not  affect 
the  merits  of  the  case.  If  it  did  effect  tbe  merits 
of  tbe  case,  tbe  ground  of  appeal  woold  bo  a  good 
one.    Bhaowai  Dab  v.  Dkbi  Dim 

[Z.  X,.  B.,  le  AIL,  218 

178. Execution  of  decree  against 

repreaantatlTe   of  debtor— Cioil    Procedure 


lizcdbyGoOt^Ic 


DiasST  OF  CASBS. 


(    «*    ) 


APFBUiATB  COURT— eontinued.  | 

C  EBBOBS    APFBCrriNQ    OB    NOT    ItSBlTS   ' 
OF  OASK^omclmied.  \ 

Codt  (188SJ,  «.  234,  2^,  amd  STS—Appliea- 
tion  hy  defret-holder  for  ex»<nAi(m  of  decree  hg 
wiifitsJiow  ON  dtcOk  of  lie  j*dgmtitt-dehior  to  Ikt 
Court  whtre  lie  decraa  Am  ieat  trai^ferred. — A  | 
decree  was  tniwfetred  to  inother  Cuurt  tot  eiemtioii.  ' 
Ftn^ng  the  proc«ediiin,  one  of  the  jndgment-debton 
died.  On  an  application  to  that  Court  bjr  the  jndg- 
is«nt-cre£tor  to  execute  the  decree  agunit  the  legal 
repTtaentative  of  the  deceaaed  jadgment-debtor,  a 
notice  waa  JMaed  under  ■.  248  of  the  Code  of  dvil 
Procedure.  The  legal  repreaenUtiFe  objected  that 
the  Conrt  had  no  jnriadictiou  to  entertain  the  appli* 
cation,  and  that  the  applkatioa  ihoold  have  b«en 
made  under  a.  2M  of  the  Code  to  the  Court  that 
paned  the  decree.  Seld  (hat,  even  tu*tin]tng  that 
ao  application  under  a.  2S4  to  the  Court  which  paned 
the  decree  vai  a  neceatar;  preliminary  to  proceed- 
ing! under  *.  248  by  the  Court  executing  the  decree, 
the  ondaalon  to  mi^e  it  wu  only  an  iiTecnIarity 
which  did  not  affect  the  merit*  uf  the  caae,  and,  under 
a.  678,  the  order  of  the  Court  of  flnt  inrtance  ibonld 
not  have  been  rereraed  oo  account  of  aucb  irregularity. 
BuiM  LUi  Paii  t.  HoDEtr  Sttpax  Siboab 

[L  Ik  B.,  fiS  Oslo.,  6B8 

IBOi ni^al  ordor  of  ramand — 

Civil  Frovechr*  Code  (1S82J,  *.  B78—lrreg%larity 
affeoHtff  tie  merili. — Where  a  Diitrict  Court 
reversed  the  Dirtrict  Mnnufa  decree  and  remanded 
the  caae  for  a  reriaed  flnding  on  the  merita : — Meld 
that  thii  ptcoedure  waa  itllra  viret  and  illegal,  and 
that,  w  the  insularity  might  have  affected  the 
tueriti  of  the  caae,  i.  G78,  CivU  Procedure  Code,  waa 
inapplicable.    Maujkabjitita  d.  Pathaxiht 

[I.L.B^ieiCad.,479 


IBL- 


-  JnrlBdtotlon    of  ft    Court 

-wbere  a  decree  faae  been  traiufbrred  for  ex- 
eontiOD  to  sabstltate  the  name  of  tbe  trana- 
fbree  of  tbe  decree— Cici^  Procedwe  Code 
fl88aj,**.li8a  ami  678^W^hather  an  order  patted 
itilhtmt  j»ritiietio»  ean  he  c*red  by  tht  provitiont 
rf«.  S78  oft\a  Civil  Froeedttre  Code. — An  npplica- 
Uou  by  the  tnniferee  of  a  decree  for  eieeutioii 
aftiT  lalwtitution  of  bii  name  can  be  entertuDed 
only  by  the  Court  which  paved  the  decree,  and 
the  Coiut  to  whieb  the  decree  haa  been  tranaferred 
llaa  no  jnriidictioa  to  aitertun  it.  8ieo  Jfarai* 
Siufi  T.  Eurbuiu  Lall,  U  W.  R.,  65,  Natoda 
Itmail  T.  Sattam,  9  Bom.  S.  C,  46,  and  Sadir 
BakhtX  V.  Ilahi  Bahhtk,  I.  L.  B.,  9  All.,  OSS, 
referred  to.  In  a  caie  where  a  decree  hai  been  trana- 
ferred  to  another  Court  for  execution,  and  that 
Conrt  orden  the  execution  to  proceed  fttter  nbstitu- 
tion  of  the  name  of  the  tranaferee  of  the  decree  the 
Bud  order  ia  one  paned  without  Jurla^ctim,  and  can 
be  let  aride  on  appait,  notwithatanding  the  piovidon* 
of  B.  678  of  the  Civa  Frocediirfl  Code.  Sham  Lai  Fal 
V.  ModtM  B»da»  Sirear,  t.  L.  B.^W  Cole.,  B68,  dia- 
Ungiiiahed.  Amab  Chvbdra  BivntJIB  v.  Qubv 
FaoBunro  Hdkbubb    .    X.  lb  IL,  27  Oalo^  488 


APFBLLATl!  OOXJWS—cmttiamtd. 
0.   INTKBPEBKNCE   WITH.  AND  POWKE  TO 
VABY,  OEDKB  OF  LtfffKE  COUET. 

ISa. Power  aC,   on  appeal  ex- 

parte— ^c(  XXIII  <^  1861,  t.  87— Power  to  n- 
ma»d. — An  Appellate  Court,  hearing  an  appeal  a>> 
parte  in  the  abwDce  of  the  reapon£nt,  cannot  *«a 
Mota  T^«e  polnta  in  tavonr  of  the  reapoadent,  but  mutt 
conflae  ita  deciiko  to  the  queation  raiaed  by  Um 
appellant.    DnWA  PaiSAS  c.  Kkaibati 

[I.  I-  B,,  1  All.,  64B 

188. .  SCakJng  difitbrent  oa«  toe 

appellant  from  that  which  ha  tnakea  for 
himaelf  in  first  Conrt— Procfice.-A  Judge  ii 
not  permitted  to  inake,  on  appeal,  a  afferent  caae  fro- 
the  appellant  from  that  which  he  allied  for  himaelf 
in  the  Coart  of  first  inxtanee.  KiCHmHiii  v. 
KftOHvuii  L  Ii.  B.,  a  Bom.,  ess 

184. TraveUlnc  beyond  record. 

— Ao    Appellate  Conrt  ihould  not  ordinarily  trard 
beyond  the  record,  or  take  up  pcnntg  which  are  not 
the  subject  of  appeal   before  it.    KuHorATH  Box 
Cbowshxy  e.  Box  DwABEAJUTH  Cbvckkbbutte 
P  W,  B.,  61 

18S.  — ■  Dedslon  of  oaee  on  laane 

not  rained  in  Oonrt  balow. — A  lower  Appellate 
Conrt  ia  not  juitifled  in  determining  an  appeal  on  an 
ianie  wMch  waa  not  rvaed  between  the  partiea  In  the 
Court  of  flnt  inatance.  Uaiooaus  e.  Mosinr  Lall 
[SI  W.  B.,  88S 

FauncisaoKB  Dks  v.  Mihoxxd  Ahbik 

[21  W.  B.,  898 

Bnximri     BUBHcaru      e.  Foosuir     Eookahh 
BoB^ovu    ....       SS'V.  B.,40e 

186. Dedaion    on     loane    not 

taken  In  Conrt  below— B^oaf  qf  evidence  for 
daeitiou, — No  i«me  was  taken  in  the  Conrt  of  Snt 
inrtance  on  the  question  whether  an  agreement  was 
roid  for  champ^y.  An  issue  waa  rused  on  this 
queaUoD  by  the  Appellate  Court,  and  (no  evidence 
being  taken)  was  detnded  in  favour  of  the  defendant. 
Held,  on  special  appeal,  that  unlets  it  waa  manifestly 
apparent  on  the  fiice  of  the  proceedings  that  the 
agreement  wm  against  morality  or  public  pdicy,  th* 
Appellate  Court  ought  not  to  have  held  it  virid. 
BuouT  EnuTDsaAT  c.  GoTiin>  ViSMsmt 

[6  Bam.,  A.O.,  88 

187,  BalBlng     Isene     wlthoat 

eroea-appeal — Appeal  from  decree  partly  in 
favour  qf  appellant. — When  a  decree  gives  title  to 
land  to  defendant  and  right  of  way  to  plaintiff,  and 
plaintiff  alone  appeals,  the  Appellate  Court  most  not 
raise  an  issue  as  to  right  of  way  without  cross^ppeal 
from  defendant.  SoozsAHUHSAUOnB  Debu  c. 
Bisix  Habbitb  HoOKiuBS    .        ,    IW.  B„78 

18a Oivins  relief  not   Baked 

for— CiotI  Proeednre  Code,  1869,  t.  534.- An  Ap- 
pellate Court  exceeds  ita  authority  in  giving  a  pl^- 
tiff  relief  for  which  he  doca  not  ask,  although,  under 
Act  Till  of  1869,  s.  884,  the  Conrt  may  decide 
an  appeal  before  it  on  other  givnnds  than  those  stated 
in  the  memorandum  of  appeal.  That  section  does 
not  eulJtls  the  Conrt  to  go  beytxid  the  snbject.matter 


lizcdbyGoOt^Ic 


DiaSST  OP  CASE9. 


APPBU^im  OOTJBJS—eMtHmitd. 

8.  IHTBBFKBBNCE  WITH,  AND  POWBB  TO 
VABY,      OBDBB     OF      LOWBB      COUBT 

of  sppwl.  Shahoda  Sooxdvub  Dabsi  c,  Oobikd 
Honi  aftai  Baoto  Soooiivbbb  Dabei 

[S4  W.  R,  178 

189. Altarittioa   of  dsoree  on 

wiyp^el~D«feiKia»t  not  ohjecUi^  to  deor*t  o» 
appeal.— Where  the  defendant  duel  not  ftpp««l  agKliiit 
at  object  Co  the  unoiuit  awArded  by  the  flnt  Camt  to 
the  plAintiffi  it  ig  not  open  to  the  Appellate  Court  feo 

lediiM  it.    NAiAaaoAUDKA  c.  Kabiab 

[L I^  BL,  4  Bom.,  988 

100; ^nproper  prooedure — Suit 

ig  rmsatfor  rttU. — In  a  loit  by  a  rujAt  ^^lut  a 
T— i"^'  for  rent,  the  Court  of  fint  iiutADce  gAve 
the  plaintiff  A  decree  for  a  nrt  of  hU  claim.  The 
pluntiff  appealed  agHnat  ttie  diiaUowAaoe  of  the 
nvdne.  The  Jndge  on  appeal  reverted  the  decree 
and  diimined  the  mit,  although  no  objaction  waa 
made  by  the  defendant  to  the  jndgment  of  the  Court 
below,  moAy  aa^ng  that  a  claba  tor  rent  by  a  laiyat 
againtt  a  »Amindar  waa  abanid.  On  appMl  to  the 
High  Coort,  the  decree  of  thejndgewaarereraed,  and 
the  original  decree  eatabliahed.  Hsic  Chuksbb  d. 
AEHmBiu  Konti.,  8Sa:aHfty,  428 

I0L Bojeotlon  of  appeal— Qworc 

— Whether,  after  r^atering  and  adinittiag  an  Ap- 
peal, and  caoaing  notice  to  be  aerved,  an  Appelate 
Comt  can  reject  the  appeal  aa  not  bring  filed  within 
the   preacribed   time.     Siobbt*bi    or   SlAXB   MB 

Iin>U  U(  COOKOIL  D.  MVTU  SWAKY 

[4  a  1,.  B,  Ap.,  B4 :  18  W.  B.,  a4fi 

182.  Haloiiig  qosations  on  8«- 

ooiul  Appeal — The  qneation  ot  due  diligence  on 
the  part  d  a  Jndgment.ere^tor  can  be  gone  into  on 
a  leoond  appMl.  KAsnuiin  Dibta  v.  EorLASH 
CHimBK  Pal  Chowdkst 

[L  L.  &,  6  Cale.,  554 :  8  C.  I..  B..  IB 

188.  Bx-porte   decree    paased 

wlien  •nnunonB  had  not  1>een  aerved  In 
toffident  tima— Where  an  ex-parte  decree  waa 
paaied  against  the  defendant,  and  it  appeared  that 
the  writ  of  imnmona  had  not  been  aerved  upon  him 
in  iulBcient  time  to  enable  him  to  appear  aud  angwcr, 
the  Appellate  Court,  reverung  the  dt^gi  ot  the  Court 
of  firit  inrtance,  (Greeted  the  ea-parle  decree  to  be 
■et  aaide  and  ordered  a  new  trial  Csambasaffa 
SIX  SASOArrA  c.  Hautba  bih  Haoamhbt 

[7  BouL,  A.  C  188 
184.  — —  OroQoda    of   (4>peal— Cmc 

teuii/Ht  abamdmud  in  loiie*r  Court, — An  Appellant  in 
regular  appeal  ma;  not,  at  the  hearing,  raiae  a  cou- 
tanticsi  of  law  cipre«ly  abandoaed  by  him  in  the 
Conrt  below,  and  not  contained  in  the  inemorBadnm 
of  appeal.    Pabitka  Dabi  c.  Damcdax  Jaha 

[7  a  L.  B.,  897 :  84  W.  B.,  887  note 

IBB. Finding  of  Oonrt  not  aip- 

pealed  acalnab— A  finding  of  the  firtt  Coart  not 
appealed  ag^nat  cannot  be  ititwfer«d  with  by  the 
Appeltatt    Coort    Kalh   Dab  Bot  «.  Ebiboba 

BODKDVBU  Dkbu  .     16  W.  B.,  800 


APFBLIiAfni  COUBT— ooMftMMif. 


Ifle. FreBomptioaof  oorreotiiflaa 

of  judsment  of  lower  Caart^QromuU  /or 
lata^ernMS  witk. — An  Appelate  Court  ongbt  not  to 
InteHoM  with  the  jndgmei^  of  the  lower  Conrt  until 
perfectly  Mtlafied  that  the  conclntko  arrived  at  by 
the  Oonrt  below  It  emoeoni.  It  it  a  preanrnptaou  ot 
law  that  t^  judgment  appealed  aguoit  it  rigjit  snlU 
the  emtrtry  ia  ihownj  and  when  there  la  a  donbt 
about  it,  the  benefit  of  that  donbt  abonld  b»  glvcm  by 
the  Awellate  Conrt  to  the  retpondent.  Tatubck- 
BIB8A  Bm  e.  KirwAB  Shak  Eibhcwb  Bot 

[7  B.  I..  Bh  eai :  IB  w.  B.,  aas 

187.  ■ — —  Judgment  of  lower  Conit 

— Oronndt  for  rtvertal  cff—HtfaA  «•  taMtft^oMim 
— I*t*gio\^  finditi^. — All  Appellate  Court  ahould 
find  some  lufflcient  and  signiacant  facta  before  it 
reveraei  a  judgment  of  the  lower  Court,  and  Bhonld 
ibow  a  proper  bads  for  ila  oonclnrioni.  Ahibuk 
FttTWA  V.  Chamso  .    8  B,  L.  B.,  Ap.,  8 

IBa Oroumdt    for 

merial. — An  Appellate  Court  i>  bound  to  itete  ita 
reatoni  for  reverting  the  ded^on  of  a  lower  Conrt. 
Mahadbo  Ojoa  ti.  Fabkbbwab  Pabdat 

^  BL  I..  B.,  Ap.,  90 

LALLA    fiOOKEALL    StBO    V;    BtTBBOODSUII.     KOOB 

ALLr  t>.  Laua  Sookuu  Sura 

pr.  B.,  1884, 847 

IBa- 


Appeal  on  fUl  Conrt-fee 

fVom  decree  dlamlBsiiiE  enlt  In  part— Be- 
mand  of  whole  oaae,  thougli  no  oroaB-appeal 
or  objectloiui  preferred- CinI  Procedure  Coda, 
It.  56a,  e78^I'raetica~DUmifal  of  wAoie  luit  on 
maswi — Sigi  Court  coapetent  <a  ivcond  apjmU  to 
ce»rid«r  validilji  qf  remand  order  not  tptctficallg 
appealed — Ciiiil  Proetdurt  Coda,  tt.  644,  Mf. — A 
plaintiff  whote  rait  had  been  decreed  in  part  appealed 
from  BO  much  of  the  first  Court's  decree  at  wai  adverts 
to  him,  and  itamped  his  mFmorandnm  of  appeal  with 
a  stamp  which  would  have  covered  an  appeal  from 
the  wlKile  decree.  The  defendant  did  not  appeal  or 
file  crou-objedjcni.  ttie  lowm  Appellate  Court  re- 
manded th«  whole  eaaa  to  the  fint  Court  under 
t.  602  ot  the  Civil  Froeadnre  Code,  the  pl^tiff 
not  appealing  under  a.  fiSS  (28)  ttaca  the  order  of 
remand.  The  firtt  Court  Uiem  diamlued  the  whole 
luit,  and,  on  appeal  by  the  plAlntifl,  the  lower 
Appellate  Court  confirmed  the  decree.  On  a  tecimd 
wpeal  to  the  High  Court,  ield  (i)  that  the  High 
Court  waa  oompeUnt  to  ocoalder  the  validity  rr  pro- 
priety of  the  order  ot  remand,  thoosb  it  had  not  been 
lpe<d»lly  appaJed  ^wnst;  (ii)  that  the  order  of 
remand  waa  ultra  n'rei,  to  far  at  it  related  to  that 
part  ot  the  fint  Couif  t  decree  which  wai  favouiablo 
to  the  plaintiff,  the  lower  Appellate  Court  not  having 
juiitdction,  in  the  abience  of  any  appeal  OTobjectiont 
by  the  defendant,  to  dietnrb  that  put  of  the  decree; 
(Si}  that  the  order  of  remand  vat  not  made  VAlid  by 


decree  on  the  remand ;  and  (It)  that  the  caie  wai  m 
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DI0£8T  OF  CASES. 


R  IKTBEPEKENCB  WITH,  ABD   POWER  TO 
VABY,     OUDER     OP      LOWEB      COUET 

coTcrod  bj  a.  578  of  the  Code.  Per  Mahkood,  J.— 
S.  Sa  iid  no  ftpplintion  to  the  cue,  that  aectim 
leUting  only  to  ex™  whera  one  or  mare  of  the  paiiici 
ftmyed  on  the  mme  aide  appfaled  iigainat  s  decree 
pMaed  on  ground  common  to  all,  and  not  cMe«  where 
either  of  two  opposite  partiee  appealed  from  a  put 
of  the  decree  npon  ■  Couit-f  ee  sulficient  for  an  appeal 
from  the  wbulc.  Mokethar  Sing  T.  Beiigal  Qot- 
trHmnl,  7  Moort'i  I.  A.,  383,  Forbet  v.  Ametron- 
niita  B^Mn,  JO  Moor^t  I.  A.,  840,  and  Jr«Jt&«« 
Lai  T.  Srei  Kii\e»  Sing,  13  Moon't  I.  A.,  167, 
referred  to.    Cheda  Lu.  t.  Baduij^h 

[L  L.  IL,  U  AIL,  SS 

aoo.  — —  Application   to  «at  aside 

sale  In  exeontton  of  daorea— Court  reveTS- 
ing  lower  Court  on  evldeitoe  taken  before 
neoeaaary  party  was  added— SuperiniBndenct 
o/High.Ctmrt—CmtFroced%raCodt,M.6a3.—k-per- 
Bun,  nJlegine  himself  to  bo  the  ondivided  brother  and 
aa  aucb  uie  legal  representative  of  a  deceatied  jnd^ment- 
debtor,  applied  to  have  cet  aside  a  sale  of  certain  pre- 
pcrtj  alleged  by  him  to  be  joint  famil;  property,  which 
had  taken  place  in  execution  of  the  decree.  He  did 
not  make  the  pnrchascr  a  party  to  anch  Kpplk&tion. 
The  Count  of  first  inatance  dismiaaed  the  «ppli~*!'" 


was  iiregnlarity  in  condncting  the  aide,  reversed 
the  order  of  the  Court  of  flrat  initance.  H»ld  that 
the  Appellate  Court  wm  wrong  in  ao  holding  npon 
evidence  recorded  by  the  Court  of  first  in«t«nce  when 
the  purchaser  was  not  a  party  to  the  proceedings, 
and  the  order  of  tho  Appelate  Conrt  was  set  ande 
under  *.  622  of  the  Code.  Scbbakaiasd  r.  Fissa. 
StrsBASAzD  .        .        ,    L  li,  B.,  le  Hod.,  476 

20L  Want  of  oaoee  of  action — 

Orovndt  /or  r^tcti*g  plaiui— Civil  Froeedtrt 
Code  (Act  X  of  lffl7),  t.  S5.— In  a  suit  for  conflrma- 
ti'M  of  p'-secMion  and  dcclarstini  of  t^tle  Id  respect 
of  land,  where  tlte  plaint  did  not  disclose  any  facts 
fivay  which  it  conld  be  said  that  the  defendants 
denied  tbc  plaintiff's  title,  but  from  the  proceedings 
in  tho  original  canso  it  was  established  that,  before 
the  snib  was  brought^  there  was  a  ^pnte  existing 
between  the  parties  as  r^ards  the  title,  and  that  a 
decree  in  favour  of  the  plaintiffs  bad  been  passed  by 
the  original  Conrt  on  the  merits  of  the  case  i — Btid 
that,  ibovgh  the  plaint  might  have  been  rejected  in 
the  first  instance  under  i.  53  of  the  Civil  Pro- 
codarc  Code,  on  the  groond  that  it  did  not  disclise 
any  ooso  of  action,  it  was  too  late  fi>r  an  Appellate 
Court  to  reverse  the  decree  solely  on  that  ground, 
without  being  satisfied  that  no  snch  cause  of  action 
was  established  on  the  evidence.  Shih  AHmn 
SvjJU)  r.  Tasei  Bii         .    H  li.  IL,  7  Cala,  S43 

302.' Power   of   the    Coart    of 

Appeal  to  vary  deorees  appealed  fVom  in 
coneeqiience  (xF  olreametaiicee  ooourrlng 
BUbeequently  to  the  date  of  anch  deoreee — 

Farliiia^  inU— Death   iif  a  eo-patvaur  pendente 


AFFZLI.ATB  OOUB!S~eo»ti%»^ 
&  INTERFBBENCE  WITH,  AND  POWBB  TO 
VAST,  ORDER  OP  COWER  COUET 
— eonelnded. 
life. — When  the  decree  of  a  labordioate  Conrt  it 
nnder  appeal  to  the  High  Court,,  it  is  op  -n  to  the 
High  Court  to  vary  it  either  in  points  in  which  it  ia 
erroneoQS  or  in  respect  of  matters  occnniDg  auhae- 
quently  to  the  date  of  snch  decree  which  are  ad- 
mitted. The  phuntjlt  obtained  a  decree  in  a  partition 
suit  in  the  Subordinate  Judge's  Court  fur  his  share 
in  cfftain  joint  family  property  in  the  pnsaeaoon  of 
the  defendants  (his  oo-parcenera).  The  decree  was 
affirmed  on  appeaL  The  defBUdaats  filed  a  eocond 
appeal  in  the  High  Court,  but,  before  it  was  decided, 
one  of  the  defendants  died.  The  plaintiff  at  the 
hearing  of  the  second  appeal  claimed  a  larger  ahare 
in  the  family  pniperty  thui  he  had  been  awarded  by 
tho  decree  d  the  Cuur(«  below.  Seld  that  be 
(plaintiff)  wae  entitled  to  a  share  in  that  of  the  co- 
parcener who  died  pendente  lite,  and  that  the  decree 
appealed  from  ought  to  he  varied  accordingly.  Sa- 
TmmM  Mahadbt  Dakqb  r.  Habi  Ebibhha  Dassi 
[L  li.  IL,  e  Bom.,  118 

aOS. Power  to  vary  decree  ae 

made  In  the  lower  CoVLet— Decree  conjined  to 
rigUt  in  ietue  hetaeen  parliei—S,  566  of  the 
Code  of  Civil  Proeedure,  iW?.— After  the  trial  nf 
issues  raiting  the  question  whether  the  plaintiff 
was,  or  the  defendanta  were,  entitled  to  zamindari 
rights  in  cettun  mehals,  a  decree  waa  made  afiirming 
the  title  of  tho  plaintiff,  the  evidence  in  auppnit  of 
the  defendant's  case  being  discredited,  and  the  latter 
were  declared  by  the  decree  to  be  the  "plaintiffs 
nndei^tenure-h''1ders  of  the  «ud  mehals."  This  was 
mo^fied  on  appeal  by  the  declaration  that  "the  de- 
fendants are  patnidan  of  the  same  muuzahs."  Seld 
that  it  was  unnecesAry  on  this  appeal  to  eooMet 
whether  the  Appellate  Court  waa  right  in  itt  oondu- 
tbn  that  the  defendants  were  patnfdara ;  because, 
upon  the  case  which  had  been  tet  np  for  the 
defendants,  and  upon  the  issues  framed  and  tried 
In  the  lower  Court,  the  Appellate  Court  could 
not  properly  make  such  a  declaration  :  the  defendants 
could  not  be  in  a  better  pcutioa  than  they  wiiuld 
have  boon  in  had  they  claimed  to  be  patnidara,  in 
which  case  an  issue  as  to  that  title  wuuld  have  been 
framed  and  tried.  B.  686  of  Act  X  of  1877  does 
not  oiable  an  AppeUste  Court  to  declare  a  riKht 
in  favour  of  one  of  the  parties,  where  no  issae  hat 
been  fixed  on  the  pDmt,  and  the  rigid  hat  not  been 
set  up  in  the  lower  Court.     OfnoiAL  TsniTiB  or 

BlKQAL  F.  IfBiaBVA  ChAMSBA  MOZCVDAB 

[L  L.  B.,  la  Gala,  aas :  L.  ZL,  IS  I.  A,  166 


(a)  Qehixju.  Cabbb. 

-  Objection  allowed  to  be 


raised  and  oTerruled, — As  a  general  rule,  ohjec. 

tions  not  taken  in  the  lower  Court  ought  not  to 
be  allowed  to  be  set  up  in  the  Appellate  Court  j 
but  where  the  Judge  in  appeal  had  allowed  such  an 
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DIOHT  or  CASES. 


(  «e  > 


APEBU.ATB  COUBT— MMifMMWil. 

7.  OBJBCnOKS    TAKEN    FOB    FIBST    TIME 

ON  AITSAL-«(H>fiHM<J. 
objeetioo  to  be  Ukao  vid  Iwd  oraimled  it,  tlie  High 
Cotut  aDowed  it  to  be  laiMd  in  tperial  »ppe>l,  ind, 
being  of  opinioQ  tlwt  it  wm  &  Tklid  objection,  ra- 
Tcned  tb*  dedidiin  of  the  Court  below.  Dimsayai. 
Pauxutik  b.  SusiinKUFAVE  Box 

paikB.,A.a.78nota:  10W.IL,77 

SOB. FlMt  louglit  to  b«  i«ls«d 

tlwt  wma  not  Uitoa  In  th«  mwn^«iulnm  of 
appeal— CieU  Froeadura  Cade.  t.  BOe.S.  MS  of 
tb«  Coda  cd  Civil  Fn>e«diin  wu  iatondid  to  confer 
apoQ  tlie  Conrt  a  poww  ezerctaekble  by  it  alooe  t 
it  WM  not  Intended  to  msbla  bd  appeUsit  to  U.'ka 
the  Mtpoadmt  by  mTpriubynrgkig  matter  td  wMeh 
h*  bad  no  notiee.    BuwsHia  ■■  Sua  Buf 

[I.  I- B.,  18  AIL,  881 

SOe, Objection  to  prooadura.— 

Tbe  emra  of  procednre  at  the  Coart  at  Bnt  iiutance 
are  not  to  be  remedied  wbm  tbey  have  not  been 
Dada  a  gronnd  of  eompUnt  before  tbe  lowtr  Appel- 
late Comt.  AKxrssv  Chabds*  Mvebopashta  e. 
UisuuHi  Dui  .    8  B.  Ii.  B.,  Ap.,  88 

Ohooboop  Carasra  Uooxsuu  v.Hbxka  Hoau 
DoHH U'W^.&,418 

SOT. Ob}aatloa  baaed  on  FnU 

Bonoh  nilinft— An  ebjeetion  tist  the  JndgMaot 
of  tbe  Conit  of  fint  inilance  ia  eitooeotu  nndcr  a 
rnliDg  of  tbe  Full  Beach  of  the  High  Court  not  UInn 
befora  tbe  lower  Appellate  Cooit  will  not  be  allowed 
to  be  taken  In  ipedal  appeal.  Naaattam  Sah 
CaomKMX  V.  Boboitaw  CnonnisaAiB 

p  B.  L.  B.,  A.  o,  an 

~  Slid    that    a 
peal  which  had 
1  npoD   a  Foil 
nling.    KAincoDiii  Khaxxxax  v.  Nuint 
.  SR  Ik  B,  A.  C  866 :  U  W.  B.,  184 
Bnt  «M  Hxu  r.  HovaixoosiiBBii  larva 

[^w.B.,e 

IBBasjumxt.  Kilux  CBmrsiBHo- 

94  W;  B.,  7S 

'  Objaotlon  iMuted  on  point 


S08.  ■ 


*i£id  it  doeanot  involve  the  taking  of  uy  ad^tiooal 
•lidenee  on  matter*  of  dlqmted  facta.  Qatdappa 
c.  OntauLunA  .        .    L  I^  B.,  IS  Bom.,  S81 

SIO.  Haw    point— JDucmiMM   of 

'Coart.— On  aeeond  appeal  the  appellant  ihonld  not 
be  allowed  to  laiie  an  mtiiely  newpoinUif  it  iaone 
for  the  right  detenninatfon  of  which  it  ia  necnnry  to 
go  into  evidence  wUch  haa  not  been  piodnced  in 
Uie  lows  Craiti,  or  nnleM  it  Ii  a  ynra  point  of  law 
going  into  the  qncaUon  of  tbe  jniiedictioi 

BwecConitiaad i-i--«>-j---  -i-- — ^---i 

the  oanDderatioD , „ 

the  reccsd  g  and  even  if    it  fall  within  tbe   above 
exception,  it  u  purely  tiecretipnary  with  the  Court 
wiieUier   to   conndtr    it    in'   not.      Faiib    Chaiid 
AvDxiKixi  e.  AiTDBiiA  Cbvvvbk  Bhuttackabji 
[I.Ii.B.,14CaUsaf 


)f  bebg  determined  without 


AFPZIiLATB  COITBT— eoa^Merf. 

7.  OBJECTIONS    TAKEN    FOB    FIBSJ    TIMB 
ON  APPBAL— ooahMail. 

211. Objaotlonwhlobilf  takan. 

might  have  bean  cured. — An  objertvn  whicU 
if  taken,  ndght  have  be«e  eiired>  and  whidi  hai  not 
been  taken  in  the  Conrt  below,  cannot  be  taken  In 
the  Conrt  of  appeal  DnxM  DAM  PAinisr  d. 
Skua  Booxdibt  Dibia 

[6  W.  B^  P.  C  48  r  8  KooiVe  1.  A..  SS» 

Sia  Objeotlon  taken  too  lata.— 

A  point  not  taken  in  either  of  the  lower  Conrti  wae 
diiallowed  u  being  too  late  when  taken  fOr  the  Bnt 
time  at  the  hearing  of  tbe  ipecial  appeal.  MAHASAn 
c  Vtaxxaji  Qovno).  .  L  Ij.  B.,  1  Bom.,  187 
Ba¥Atiai  Sahxb  Pattakskak  e.  Appa 

[IS  Bom..  18 
CvuNsn  Cetom  Box  v.  Bam  Cooiuk  Dvtt 

[TW.  B^:418 
BuHm  Lau  «.  AoLiKH  AagAK 

[sa  w.  B.,  Bsa 

Sia. Allowing  objactiona.- The 

High  Conrt  allowed  objectioni  to  be  takm  by  a 
defeDdant  which  had  not  been  taken  in  either  of 
tbe  lower  Coorte.  BrcBAK  CHAinnA  Sbomj  o, 
Baxdtal  Bbamaxta 

[6  B.  I-  B,  Ap..  es  ::14  W.  B.,.SB 

BAMTAsaK  Eabati  V.  DiSABaxH  Havdai. 

i7B.Ii.B,18« 
S4*-.B,  414  note 

814.  Objection     appapent    on 

pleadings. — The  High  Cdort  can  ruae  and  adjndi' 
caU  npon  certain  pointa  in  epedal  appeal,  when  they 
are  apparent  on  the  face  of  the  pleading!,  even 
tbtngb  tbe  pvtle*  to  the  init  are  dlent.  Bfabt 
Hoiem  «.  EnsBBMoomB*  .        ,    8  W.  &,  40 


Slfi.  ObJeotloii  InvoMns  point 

of  ml^ad  laiv  and  that — Steond  apptal. — An 
objectioii  involving  a  ptrint  of  law  at  well  aa  ik  fact, 
if  not  taken  in  the  Conrt  below,  eaanot  Iw  attcftalfaed 
In  aeeond  appeal.  TABAxn  Haxdeai  e.  Jjuax 
AxKir-   .  .    I.  Ii.  B.,  8  Bom.,  S86 

816. Queatlon    of  mixed   law 

and  fitot  radaed  fbr  first  time  In  AppeUate 
ConPt — OfgtetUiti  taieitfor  firit  time  o»  apptai. 
—BtmiU—'Wbaa  a  qneition  raiaed  before  tlw  Ap- 
pellate Conrt  ia  a  mixed  one  of  law  and  fact,  and 
one  which  wae  not  ruaed  before  the  Conrt  of  hot 
imtancfci  it  ii  doabtfnl  wlirther  Qte  Appellkto  Court 
aluuld  allow  it  to  be  nuwd.  Uxsao  Bm  e;  Habo 
xsDBeJABi  >        .    I.  Ik  B,  87  Galo.,  SOB 

[4aw.iT.,7a 

SIT. Obdactlon   not  taken    on 

aFOB8-am>eal — Semai^, — An  objecUjn  not  taken 
in  croM-appcal  before  the  lower  Appellkte  Conrt 
eantut  be  taken  in  apecial  appeal ;  bnt  9  the  caae 
be  remanded  for  new  trial,  men  objection  may  then 
he  tokai  before  the  Conit  of  bet  kutancia.  Dna- 
OAKAK  Bor  V.  Nabsihs  Dbb 

[SB.I..B^A.C..8M 

POOBOAXAM  BOT  «„  NUXOaiMGH  DBB 

[U  W.  B..  184 


lizcdbyGoOt^Ic 


DIQK3T  OF  CASES. 


<     «3    ) 


APFRLLAG7B  COTTBT—eontinmed. 
v.  OBJECTIONS    TAKEN    FOB    FIBST    TIMB 
ON  APP&AIi-^oKti'mud. 

BI8.  Omission  to  prefer  appeal 

■^rajnst  remand  order — Objection  to  Hi  legality 
on  ipecial  oyjwo/.— The  omlgrion  of  ft  I«rty  to  prefer 
an  appeal  agunrt  an  order  of  renutna  doM  not  pre- 
clude bim  from  qnestionmg  its  legality  when  it  come« 
np  in  special  appeal  from  the  anbeeqnent  droinon 
Mned  ^ter  T«iiiand.  HAaABAX  Ojha  s.  NniUOHiB 
SivaKDio     .  .    18B.I..B,188 

[ai  W.  B^  386 

Sig, Objaotlon   taksu  bat  not 

prested. — Where  an  objection  taken  in  the  gnnada 
of  appeal  ia  not  pr«sud  at  the  hearing  of  the  caw,  it 
cannot  be  nl«d  again  in   ipectal  appeaL    NOBO- 

XBI8n>  SiBOiS  e.  KXLAOBIMJI  DOBB 

[la  W.  BL.  470 

Soowo  Eabt  BimtUBX  c.  Ebisto  Eibhou 
PofiDAs  ,     U  W.  B.,  423 

aao. : Want  of   oppOTtanity  to 

raiB«  objection.— A  defendant  ii  (mtitled  to  take 
in  the  Appellate  Cmut  an  objectun  which  he  had  no 
opportnoity  of  taking  nntil  the  caae  wa*  haard  in 
appeal.    Lova  Js&  «.  Busissra  Siiraa 

9SL  Ottjaotion  by  pro  fbrmft 

defendant. — A  pro  formd  defendant  cannot  be 
allowed  to  raise  in  appeal  objectiong  which  he  neg- 
lected to  raise  in  the  enit.  Dmovtv/nrmvn  Bot  v. 
Kai^ei  Pnsus  .  .  W.  B.,  1864,  Uia.,  84 
A>  to  taking  <Ajectiona  for  the  first  time,  tte  also 
HiLinBvnP»u(  Ahhid  r.  Bah  Csim) 

[9  B.  I..  &,  A.  C  341 
Naikddsa  Jottabdax  e.  ScoTt  HoflOBinn 

[8  B.  I..  B.,  A.  O.,  888 
Nmcosnn  Jowuuiab  «.  MoKcnisra 

02  W.  B..  140 
Nahoo  Bdt  «.  Saoouvas  Lau.  Dash 

[12  B.  Zi.  B,  393  note :  18  W.  B^  876 
Qoim  EuHOBi  Dvn  e.  Akbuh 

[23  W.  B.,  480 

Shso     GOBiin)    BAWirr    t.     Abbat    Nakaik 

SuaK    ....       6  B.  Ii.  B.,  Ap.,  17 

(t)  8PBCIAL  CABSB. 

aSSk Adoption— OijMtiDa  to  t'a- 

mlirf  adoption. — A»  objection  (that  an  adoption  was 
inralid,  bemnse  the  party  adopted  was  the  eldest  son 
of  hit  natural  father]  was  rej^ed  in  specisl  appeal, 
because  not  nrxed  in  the  lowor  Conrta  at  any  stage 
of  the  trial,  and  not  speciBrally  taken  in  the  petition 
of  special  appeal.  Joy  Taba  DOBBBa  Chdwubaiii 
V.  Ror  Cbdkdbb  Oaosi     .        .      1  W.  B.,  136 


«q/-« 


Omit*ion   of 

Seli  that,  as  no  ob- 


of  adoption 

takea  before  the  lower 

epen    to  tlxwe  objections    when    taken  on  appeal. 

DvEiAo  SiHoa  0.  Kabum  SuraR  .       1  Agra,  81 


e  age  of  the  adopted  son  was 
er  Coort,  its  deeiwoii  was  not 


APPBUjATB  COtTBT— eaaft'oMii. 
7.  OBJECTIONS    TAKEN    FOB    FIRST   TIUB 
ON  APPEAL- ooirfimwd. 

224. Objection  to  ebare  taken 

on  adoption — OhjacUon  on  appeal  to  aaUnt  ^ 
than  auardtd  to  adopted  ton. — In  a  toit  by  an 
adopted  son  to  recover  hii  share  in  his  adopUva 
father's  (atats,  a  son  having  been  bom  to  the  adopt!?* 
father  subseqaently  to  the  pluntiiPs  adoptinn,  the 
Coart  of  first  instance  awarded^  the  pl^ntifF  •  tbntih 
share  of  the  property  in  digpnte.  Tlw  defendant 
appealed  to  the  DiiMct  CoQit,  bat  in  ^ipeal  ttiaeA 
no  question  as  to  the  extant  of  the  share  awarded  to 
the  pl^tiff.  On  aeooDd  appeal  to  the  High  Court, 
it  was  contended  that,  in  any  event,  the  plaintiff  waa 
only  entitled  to  a  fifth  share.  Held  that,  nndcr  the 
drcumetancee  and  having  regard  to  thejiatme  of  the 
question,  the  point  misbt  be  taken  in  second  appeal 
on  belalf  of  tlie  denmdant,  and  the  High  Court 
varied  the  decree  by  awarding  the  pluntiff  a  fifth 
share  instead  of  a  fonrtb  share,  but  ordoedi  the  ap- 
pellant (defendant)  to  bear  his  own  oosla  of  the  appeal. 
QiBiAf  A  v.  Niv&AFA     .     L  Ik  B..  17  Bom..  100 

-  S2S.  Alienation- .^Maojioa    hf 

menber^  llitaiAaTafamilg — Intdliditu  of  alien- 
alion — Proof  of  eontidtrma*.^^  &tha  having 
eieouted  a  deed  conTeylng  eotaln  aootatial  property 
to  two  penons  (D  and  £),  who  alienated  It  to  several 
othera.  Us  son  sued  to  have  the  conveyanM*  by  D 
and  B  set  aride  on  the  gmind  that  "the  deed  giTW 
by  the  &ther  wsa  benaml,  and  .that  D  and  S 
never  had  possessioD,  The  tnit  ww  fflimiwcid  by 
both  the  lower  Ceurta.  SeU  that,  as  pUoUfl  wait 
to  trial  in  the  Conit*  bdow  upon  one  iwue  mly,  ei*., 
whether  D  and  B  were  ever  really  in  occvpatum,  be 
was  not  entitled  in  special  appeal  to  oomplun  that 
evidence-had  not  been  taken  »•  to  the  passing  of  eoo- 
sidoation-money.  Slid  that,  a*  no  iMne  was  raised 
in  the  lower  Courts  whic2  could  haVe  becm  the  ftmnd- 
atiou  tor  a  dedaratioa  of  right,  the  non-deciiioo  of  a 
clum  to  such  a  dedaiation  could  not  be  made  a  ground 
of  special  appeal.  Stld  Utat  where  the  question 
wheUier  the  alienation  of  eert^  property  by  the 
&theF  without  the  sou'a  cooaont  was  vuid  under  the 
Mitaksbara  law  waa  not  i^ied  in  the  lower  Coartfc 
inch  invaHdity  oonli]  not  be  admitted  as  a  ground  (X 
objeetton  in  spedid  appeal,  br  it  neeetMrily  involved 
an  iMue  of  tuA.  VviuQ  Dim  v.  Bbmo  Koobwak 
[9  W.  a,  60S 


Appeld— Oi;'a?ftw>   tiai    no 


appeal  Itee. — The  High  Court  refused  to  ei 
an  objection  (not  taken  till  the  close  of  the  appelUnf  s 
Aliment)  that,  the  amount  in  appeal  bang  leu  than 
B  5,000,  no  appeal  would  lie.  Cbuxdbb  Hath  His- 
bbb  v.  Sibsak  Ehas  .        .  18  W,  IL,  818 


227.'- 


Attaclunent— JweoIuWy  qf 


ailaehine*t- — An  objection  that  an  attachment  nudw 
E.  240  of  ActTUlof  1S58  wa*  invalid,  becauae 
the  formalitio  required  by  e.  3S9  had  not  been 
complied  with,  was  not  allowed  to  be  taken  on  appeal. 


iizoabyGoo(^Ie 
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D1Q£ST  OF  CASES. 


APPBLLAVB  COUBX-ooniinMtd. 

P.  QBJBCnONS    TAKEN  FOB   FUtST  TIUE 

ON  AFFKih—eomtimud. 
it  wt  tering  b«ai  nUsd  in  the  ConrU  below.     Bak- 
Kiiwrnti  Dia  Snxowji  c.  Suanmnsu  BaavH 

[L  I..  &.  e  Onlo.,  128 

S28, Award— Oijfrtiow  Wa*  orfi- 

tratort  Jutd  aa  poww  ^n  admiititttr  othar  Aau  tutud 
oaik. — Where  on  a  TsfereQM  to  arbitiktioB  the  ubi- 
tnton  bad  made  an  Kwud  foocded  on  the  evidatcA 
of  the  defenduit  after  he  had  b^  agreement  been 
ttmea  on  the  Kofo,  ud  an  objection  wu  taken  that 
the  arbltirion  bad  no  povor  to  adiniauter  rach  oath. 
Mid  that  the  tmtxA  wu  innlid,— P«r  Phakboh,  J. 
(Svuran,  J.,  doubting),  that,  m  the  obj«ctiOD  wm 
«ae  which  TitaDy  ^EetAed  the  procedure  of  the  arbi- 
tntoTfc  it  oonid  3iot  be  Ignored,  althongfa  it  wu  not 

rEerred  in  the  kiwer  Coiuti,  and  wm  not  to  be  toond 
the  memonndnm  of  tpeeUl  appeal.    Wauhlla 
«.  Ohdux  Au        .        .     X.  Ij.  B^  1  AIL,  686 

888.    ObjeoUim    to 

validitji  qf  avard.-^Where  objection  to  the  valid- 
ity ol  the  award  on  the  gronnd  that  it  wai  made 
beyond  the  time  allowed  wai  not  taken  by  the  defen- 
dant in  the  Bnt  Court, — Edd  that  he  waa  not  thereby 
catopped  from  nuiiog  the  objectimi  for  the  first  time 
in  appeal,  inaamach  aa  it  waa  not  ihown  that  in  the 
flnt  Omit  he  wai  aware  of  the  defect,  or  had  done 
•nythins  to  Imply  conawt  to  ezteouon  of  the  time. 
CSDUMAJi.    Hui  Rut 

[L  Ih  &.  8  AIL,  646 

S80.  OoTWtaw— Pleo   qf   eater- 

tmn — SxeeMHom  nf  dtertt.—tht  plea  of  ofirertnra 
■at  allowed  to  b«  ndaed  awnat^  a  decree-holder,  be- 
CMiie  not  taken  whan  ihe  flnt  aanght  to  eiecnte  the 
deene.    Eibkbt  o.  Dilloh 

[1  IT.  W,  Bd.  1879,  848 

SSL ; Oaatam—Ohjtvfion  at  to 

emttom  agaimtt  i*htritcuK})i. — In  a  mit  by  a  Hindu 
widow  (or  poMenion  and  declaration  of  title, — Setd 
that  defendant  coold  not  Vh  allowed  to  come  in  and 
ni^  tor  the  ftmt  time  m  appeal  that,  by  a  family 
■  hoolachar,  fem^ea  were  excluded  from 
DooBOA   PxSBaAS  SraaB  c.    DoonsA 


KOOKTJJOS 


[18W.B,10:BB.I..B..30e  not* 

8S9r DftmagsB,    ICeaaurs     of— 

Mode  of  calculatiointf  damage;— Held  ^iiM,i,  aathe 
defenduit  had  made  no  objection  to  the  manner  in 
which  the  plaintiff  bad  calculated  damage*  in  the 
Conrta  below,  the  qaeetion  could  not  be  gone  into  on 
■p«dal  appeal.    McDobau)  t.  Bajahax  Boy 

P  B.  I-  &,  Ap„  88 :  11 W.  B.,  871 

S88. DacTM,  Torm  ot— An  objec- 

tion  aa  to  the  form  of  a  decree  not  allowed  to  be 
taken  in  the  flnt  time  on  ipecial  appeal.     Hokissvb 

BVKBE  SiBOE  D.  ICDTHOOKATBBSHAS 

[8  W.  B.,  616 

S84. —  Defimoe  not  rolaad  in  the 

lo^rer  Oonrt— DeelArfttorif  deorea.  Bolt  for 
— Otfeetioa  to  declaratory  deerte. — B  J,  a  Hindu 
widow,  made  a  will  dtiponng  of  property,  of  which 
■nder  an  awai^  ihe  had  (mljr  the  uie  duting  her  life. 


APPEI>LATE  COTTBT— eow/isvad. 

1.  OBJBCWOSS  TAKBN   FOB    FIBST    TIME 

ON  APPEAL— ooaf^mted. 
and  to  which  the  plaintiff,  her  Km,  wa«  entitled  after 
her  death.  'While  aha  waa  atill  living,  the  pluntiff 
filed  this  suit,  praying  that  the  will  might  be  declared 
invalid.  The  defeud&ota  were  the  testatrix  and  thoae 
who  took  nnder  the  wiU.  fThile  the  suit  Waa 
pending,  the  testatrix  died.  The  Subordinate  Judge 
pasted  a  decree  in  plaintiff's  favour,  and  declared  the 
will  invalid.  The  defendant*  appealed,  and  con- 
tended for  the  flrrt  time  in  appeal  that  the  allmtiona 
in  the  plunt,  nc,  that  the  will  wai  in  thrir  Eavoar, 
and  that  they  (the  defendanta)  were  interested  in 
denying  the  plaintiff's  title  as  reveTsiona>,  did  not 
constitute  a  case  in  which,  in  the  exercise  of  a  sound 
judicial  disCTetion,  a  declaratory  decree  ought  to  he 
made.  Beld  that,  as  the  objection  was  taken  for  the 
first  time  in  appeal,  it  would  be  unjust  to  allow  the 
defendants  to  benefit  after  they  had  failed  to  reuit 
O'a  dum  on  the  merits,  Haqaiii.ai.  Fubushoi^ah 
0.  GoTiBSUL  7f  AoiBDAB   .  L  Zi.  B.,  IB  Bom.,  687 

See  BoiCBAi-BDfillAB  TBASiKa  Cobfobatiok  v. 
SioxH        ,  L  H  B^  17  Bom.,  187 

&8&. Unhaneement— ITiiiwr    lif 

oijeeiioii. — In  a  rait  for  enhancement  of  rent,  where 
defendant  pleaded  Bengal  Act  VIII  of  1868,  «.  4, 
plaintiff  referred  in  both  the  lown  Courts  to  a  chittee 
to  prove  variation  of  rent ;  but  it  was  found  that  the 
term*  of  the  chittee  barred  enhwcement.     Seld  that 


asa Serviee  of  wo- 

tict. — In  %  suit  tar  oihaueemeut  of  rent  it  wu 
objected  on  behalf  of  the  defendant  In  special  appeal 
that  service  of  notice  had  not  been  proved.  Held 
the  qnestion  wu  me  of  fact,  and  the  ohjectian  ought, 
therefore,  to  have  been  taktm  fai  th«  Coort  of  flHt 
instance.    Dvium  e.  Vvsix  SnwB 

[6  B.  I^  B^  Ap.. 
18W.B.,4 


.,462 

Oljeetion     to 


wa»t  qf  notice  qf  enialtcemenf.-^Aa  objection  that 
no  notice  of  enhancement  had  been  served,  thongh 
not  taken  in  the  Court  below,  wu  allowed  to  be  taken 
on  appeal.  Thbkxbx  Bbwax  v.  Bah  Kibhik 
Lau.  .         .  IBW.B^Tl 

But  not  a  techidcal  objection  to  the  torm  of  nitieat 
S«s»  QoiAm  KOLLIOK  e.  Dwabiahaih  Sm 

tl8W.B.,6aO 

Shaxa  SooiTDnUB  DiBU.  r.  Sbq-tobcbbi  DbbU 

[saw.B.,8e8 

though  tea  WOOMA  CEiraB  Ddtt  v.  Okibh 
Chdhsbk  Boss         .  .       17  W.  B.,  83 

Bam  BtrtntB  Ohmb  e.  PBOSDimo  Nate  Bhut- 
XACBAuiB  ;     SO  W.  B.,  a08 

asa  It^ormalitg  of 

aofvM  tjf  enianeemelU. — Where  a  notice  of  enhance- 
mrat,  though  informal,  wu  auflicieat  to  inform  the 
nujrtd  of  the  landkird'B  intetition  to  iucrcue  the  rent 
4> 


lizcdbyGoOt^Ic 
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DiaiST  OF  CA8BS. 


7.  OBJECTIONS    TAKEN    FOB    TIBaT    TIME 

ON  APPEAL— mmh'MMf. 
to  the  rttUa  p^d  for  dmiltf  Undi  In  plwOT  adlMwt, 
kud  the  notice  wm  Kcepted  hj  Oat  itiyat,  kud  treated 
by  him  in  the  lower  Cotut  u  m  mtiee  under  d.  1, 
■.  17,  Act  X  of  1S69,  it  wu  held  th^  the  infonulitj 
could  not  be  objected  to  bv  the  Bnt  time  in  the 
High  Conrt  in  ipecial  appcetl.  Eaihsbbatb  Deb 
V.  Beibihsvub  Dsua  .      8  W.  B»  608 

9Sa. Syil  to  eouUtt 

«iii(iiHem«B< — Irrigatiim  eBp**ttt. — SeU  th»t  in  a 
Hut  fer  ailaaceaent  the  pU>  of  Increued  (xp<nM  on 
Kcooimt  of  irrigation  cannot  b«  admitted  tor  the  flrit 
time  in  ipecU  »ppe»l.  EVBOHint  SnraH  v.  Snosu 
[1  Asi«,B«T..7 

S40.  Ohjtetio*    not 

fojfcei*  h^ore  «  bti»s  wmeetttan/. — A  init  for  en- 


■  defended 

flnt  of  which  wai  oTermled,  bat  the  ieeond  nc- 
ceeded,  and  the  ndt  wm  dlimliMd.  f  iMntiff  ap- 
pealed, and  the  lecond  gronnd  having  been  orer- 
nled  in  appeal,  the  reepoodent  (defmidaDt)  again 
pnt  fonrard  the  objection  which  had  been  over- 
ruled  by  the  flnt  Court  Bald  that,  nndo  the  di^ 
cumitancea,  it  waa  not  too  late  for  Um  to  take  that 
obiectkm,  Takib  AUaioov  v.  Bah  Sahoy  Sutok 
[36  W.  B.,  UO 

941. Xridenos— rinM  for  o^tc- 

tion  to  tvtdtMt. — It  ii  the  dnty  of  the  party  who 
iriihei  to  object  to  eridmce  to  object  in  the  flnt 
{nitance,  and  not  to  delay  doing  io  nntil  the  caae  ii 
bcdCore  the  High  Conrt  in  ipecial  appeal.  SniDL 
Fmubas  Kefibb  e.  JDrauoT  Holuok 

[U  W.  B,,  SM 

042.  — -—    ObjtetioM 


mot  iti»g  Ou  b»it. — Objectlooi  to  eridence 
aa  not  bong  the  ba^  evldeuce  ihonld  not  be  allowed 
to  be  taken  on  ipecial  appeal.  Arum  Bieisbb 
SursK  V,  Rah  Haj  Tiwaxbb  18  W.  B^  lOB 

LooKVS  8»ea  e.  Hit  Naxaut  Bix«k 

[94  W.  B..989 

94a  Oijtetiim     to 

motU  o^nooriiivemdeMe.— Hie  objecUon  that  the 
depodUoni  of  the  witneaea  were  not  taken  in  tba 
manner  prtaciibed  by  tlte  Code  of  Ciril  Procednrei 
bnt  oulf  notea  of  the  evidence,  ii  not  one  which  c*d 
be  taken  in  ^edal  appeal.  Lau  Haboxxo  v.  Pns 
NiTEUK 18  W.  B.,  US 

944.- 


Aimffk  inadmuiHU,  admitUd  infirit  Co^ri  iy  eoa- 
Ha( — Docmmeuti  »ot  ohjtettd  to  m  firrt  Court — 
Apptal. — Judgmenti  not  initr  parlai,  thongh  not 
eonclodve  ai  ru  jntdieata,  are  a£niMible  in  endence 
under  >.  18  of  the  Bvidenoe  Act  (I  of  1B72)  to  iliow 
the  condnct  of  the  paitiei.  tc  particolar  initaneea  of 
tlie  exeroiae  of  a  right,  or  atbiiip^ont  made  by  the 
partiei  or  their  predeoeMon  in  title,  or  to  idenUfy 
property,  or  to  ihow  how  it  haa  been  prerionilT  dealt 


with.    Where  partiea 


>  a  nit,  in  order  to  m 


or  expenee  or  for  any  other  reano,  hare  tareed  i 

objected  to  the  adnuwon  of  etttabi  emene*  nren 
in  eome  former  proceedlngi^  altbongh  it  b  twt  itnctly 


AFFXUiATll  OOmtT— «MU*mMi(. 


admlMible,  uid  the  flnt  Cout  ha*  allowed  thia  to  b« 
done,  it  ia  not  open  to  the  Appelate  Conrt  to  take 
objection  to  mch  a  procedure  and  eselode  the  eridmoe . 
Laxihhaji  Qotivd  v.  Axkii  CkiPAK 

[t  I..  B^  94  Bohl,  B9I 

946. O6;«0fww  aa  to 

admittibilitji  of  amdnea. — It  being  objected  in 
ipecial  appeal  tliat  the  deciaion  of  Um  lower  Appelate' 
Conrt  wai  baaed  on  docntaenti  which  woe  neither 
admiMible  ai  legal  evidvue  nor  had  any  bearing  on 
the  point  to  be  deeded,— £eM  that,  thongh  tlw 
obieetkiD  t«  the  admkritnlity  tJ  tlie  evidence  oo^ 
tofaavebetti  takcD  in  the  Conrt  in  wUdi  the  evidence 
wai  tendered,  yet  coming  b>  incb  a  ihape  aa  it  di^  It 
oonld  not  be  got  over.  Kald  aln  (HiTTBS,  J.,  dia- 
(esfieafs)  that,  ai  defandaot  liaa  inooeeded  in  tpedal 
appeal  on  an  (^jectkm  whidi  he  ibonld  have  taken 
before,  he  onght  to  pay  hii  own  coet*  in  tliii  appeal, 
even  ibould  he  incceed  nlttmalely  (the  caae  bnng 
remanded)  i  and  that  it  ii  not  the  eicladve  dnty  of  a 
Conrt,  but  that  of  pleader*  alio,  to  we  whettiw  evi- 
dence tendered  i*  legally  admiiiible.  HimAXEini 
Bor  «.  Jmoqvt  Dobb  ,        10  W.  bq  194 

946.  ■■  Ohjtaliomaa  to 

admUaibilitif  of  tvidtaea. — The  reeeptkm  of  papeti 
and  docnmenti  by  the  lower  Appellate  Conrt,  niileH 
objected  to  at  tlie  time,  cannot  ,be  made  a  ground  of 
ipecial  appeal.  Baih  Bbhaki  Bqioh  c.  Nabati 
PoDSAX  8  B.  Ii.  ^  A.  C,  80 

[ll'W'.B„466 

947.    OljaHiou  aa  to 

adtUaaiiility  ^  (mdmee.— Where  no  objectEon  bad 
been  taken  aa  to  the  admimbility  of  documentary 
evidoioe, — rti.,  a  decree  and  other  proceeding!  bi 
regard  to  that  decree,  which  liad  been  made  uae  of  by 
tb«  opporite  party, — an  Appellate  Court  haa  im  jniia- 
diction  to  exclude  it.  Wkere  detcodant  allow*,  with- 
ont  objection,  a  purdiaaer  of  a  pUntiVi  intweat 
in  the  fiut  to  fubrtitute  Ui  name  on  the  reeord  under 
an  order  of  Oynrt,  be  oannot  afterwarda  ccntend  that 
the  luit  ii  thereby  abated.  Bn  Cbakaba  Box 
Haeafatixb  e.  Btmi  Bhak  Box  MAHAPA^nB 

[8  B.  lb  K,  A.  a,  914 


94a  - 


Stidenea     ' 


enokf  without  oiieetio».—Wbae  a  depodticai  made 
in  another  enit,  to  which  ipecial  appellant  waa  not  a 
party,  waa  emitted  and  uied  by  the  flnt  Coart 
without  any  objection  on  the  pert  of  the  ipedal 
appellant,  it  wai  held  that  he  could  not  be  allowed  to 
object  to  it  in  ipecial  appeal.  Where  the  lower  Ap- 
pellate Conrt'i  judgment  ii  good,  and  iti  adjadiea- 
timi  of  a  plaintiJI'i  right  baa  been  baaed  aa  a  aoaod 
principle,  the  High  (£nrt  will  not  allow  a  new  point 
to  be  taken  in  ipecial  appeal  which  wai  not  taken  in 
either  of  the  Conrta  below.  Wazibb  Jskadab  v. 
NoobAli        ....       18'W.B..88 


dilg  ^(toMHaenf.— Before  an  ob^ecUoD  to  the  vaKdity 
of  a  docBmcnt  filed  a*  evidence  m  a  caae  can  be  ad- 
mitted aa  a  ground  of  ipecial  appeal,  it  muit  be  dKnra 
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APPXUiA^n  OOTTBT— powfnMM^. 

T>  OBJBCnONS   TAKEN    FOB    VJBST    TDfB 

ON  APFKAL— MMtiMtaif. 

to  hKT«  been  inid«  at  arery  iUge  in  the  Cmit*  below. 

JozziiBU  HooxiuBi  V.  BuzuBiv  HoozBuu 

pS  W.  IL.  815 

-  Where  ■  party 


Hinumui  Dui  i 
9B1. 


[a  c.  w.  IT.,  esB 

OfyntfitM       to 

nidtnct  turoaglg  r*eti9id. — AnobjectioD  toUieeffeci 
Oat  Uia  Court  of  fint  Initanoe  lud  giTcm  judgment 
on  the  ■tnsngth  of  k  doennMnt  which  ought  to  have 
ben  it^itmti,  wm  not  admitted  In  ipedal  appeal, 
u  it  )«d  not  be«n  raised  tUhm  in  the  flnit  Conrt  or 
1d^  Imnr  Appellate  Conrt.  Jotoopal  If  osookdu 
«.  TBUOXom  nun  UW.  B.,881 

968.- 


wpM^Ijr  netive4  viUoaf  oijaetiMi — Objection  m 
to  rec^tien  id  efidmee  not  before  objected  to  dii- 
allowed  on  ipecial  appni.  OosAn  JoAmsix  e. 
Umimb low.  B.,  60 

BiraBOOKATH  PsHHAS  «.  HoKu  HoBVtra 

I10W.B.,S7 

CsAsn  SivaB  v.  Bibaxh  Tbwasbb 

aOW.B^0I 

MiTXDOOinnmiaA  t.  IfOEEZ  Brasa 

[B4  W.  B.,  996 

Amas  Mollae  v.  HiLLf  ,10  W.  B.,  180 

Emu  KAKum  Dossn  c.  Bak  Cquxsib 
IbiTO  19W.B,18 

PioiAT  CsnrsiB  Bobooae  «.  Coklbotox  ov 
OowuwAu    ....      99V.B4Sie 

BBS.  __ — _ —  Obleottoa  to  xuiieglmtund 
6oaajamat—Stffvlar  appeal.— R»ld  that  the 
Conrt  ia  bound  in  regnlar  appeal  to  entertain  an 
objection  that  a  docnnMlt  1*  invalid  for  want  of  re- 
^(ba^xi,  eren  thongh  no  objection  may  hare  been 
raiaed  to  iti  admialbility  In  the  Covit  below. 
Basava  Oitbbaiava  v.  Kalzapa 

[L  I..  B.,  9  Bom.,  480 

964. ■ Stld  that,  aa  the 

plea  ai  to  the  inadmlwibtlity  of  a  docnmept  ai  evidence 
for  want  of  regiitration  waa  not  apedally  taken  In  tlie 
Conrt  b«low,  it  eonld  not  be  iIIowkI  in  a  ipeeial  ap* 
MaL  QlUK  Ckavdba  Bot  Csowobx  «.  AtmrA 
KHAnnr  9  B,  Ik  B..  Ap.,  191 

-  CMf*.~Wbetbar 


966.- 


the  lowH  Appelate  Conrt  wrongly  gave  effect  to  aa 
nnwgiifea  bend  wUeh,  by  rtaaMi  of   its  beii^ 


Stld  aSi  the  objeoUon  nmst  previJl  when  taken  for 
the  flnt  tine  bfpedal  appeal,  bnt  the  party  takiogit 
wai  not  mtitled  to  th«  ooeti  of  the  appeal.  Ooiu> 
xoOL  Vasika  «.  Qhumkoo  Suss    .    U  W.  &,  9S 
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7.  OBJBCnONS  TAKEN  TOB  FIBST  TUfB 
ON  APPKAL-ooirfiMwii. 

960. ■■--  ■  ObjscUon  Outt   docniBMit 

ia  Improperly  stampad.— Hie  pl^till  ap- 
pealed to  the  Judge  againrt  a  Jiimieetl  of  hia  enit, 
who  revened  the  decieion  of  Qu  Conrt  below,  and 
gave  the  plaintiff  a  decree.  The  defen^nt  Uieie- 
nprai  appealed  to  the  High  Conrt  on  the  groand  that 
a  dccoment  had  been  admitted  in  eridenoe  in  enpport 
of  the  pluntilPi  esse,  which  did  not  bear  a  proper 
■tamp.  Stld  that  the  def  mdant,  having  omit^d  to 
take  the  objection  before  Hm  Jndge,  oonld  not 
appeal  on  thia  grotind.  BAmsiif  Lai  r.  Ab£I70IB 
Sisss  3EH«ta.,  967:  9  Hay.  148 

967. Objwotlon  to  doonnMnt  a* 

•▼IdMiM  not  mud  Id  low«r  Oonrt.— It  no 
objection  ii  taken  b  the  Court  of  &at  itwtaiuM  to  tba 
raceptkn  of  a  deennent  in  oridanee.  It  ii  net  wiOin 
the  invinee  of  the  Appellate  Coort  to  rabe  or  reo^niM 
it  in  appeal.  CBncHAJiGoTOn)  Gosbolb  o.  Vanux 
DHoraiT  OoDxou  .        .  L  Ik  B.,  11  Bom.,  890 

Ssa  B«ftisal  to  examlna  wlt- 

IMWW.— A  Conrt  of  flret  initauce,  being  wtie- 
fled  that  pluDtiff'e  caw  eonld  not  be  ntabliibed, 
refoied  to  examine  defendanfiwitneaaea.  The  lower 
Appellate  Conrt,  difCaing  from  the  Hnneif,  gave 
pUntilt  a  decree.  Said  that,  althoogb  the  Hnniif 
had  Dommitteda  great  iiTegnlarit7,etJll,  as  that  point 
was  not  raised  to  the  lower  Appellate  Court,  it  oonld 
not  be  takoL  in  ipedal  appeal.  Ooobco  Dabb 
AxBOOLU  e.  PoKAX  MuvBLB  IS  W.  B.,  868 

968.  ■'  ■  An      objection 

that  tlie  Conrt  had  refosed  to  examine  witnoMce,  if 
not  brought  before  the  Appeal  Court,  cannot  be  railed 
on  special  appea].  Oaiuir  8lRaB  d.  C&nmiUM 
Xabtoo UW.B..87 

96a It  U  too  late  to 

make  an  objection,  for  the  first  time  in  second  appeal, 
that  a  certain  witness,  for  whose  evidence  no  apjjica- 
tion  had  been  made  in  the  Court*  below,  ought  to  have 
been-esamlned  by  the  Appellate  Court.  Bovabhbzh- 
ABA  B.  fiiTKKADKAiuji      .    J.  Ii.  B.,  6  Bohl,  6S4 

98L '  BaftiMl  to  taks  evldanoe. 

— Where  the  Conrt  refuses  to  take  evidence  offered, 
that  fact  should  be  made  the  gronnd  of  regular 
appeal,  and  not  fint  set  np  in  ipedal  appeal.  Laua 
Dbbbbdik  v.  Shbo  Qkoolaic  Boraa 

[9  IT.  W.,  900 

909. ■  -m  ^  Suootton  ot  doaroo  —Modt 

of  tmtcmtion — Ditoretiait  </  Court. — When  the 
mods  of  eiecntion  has  not  besa  spedflcally  objected  to 
in  the  Court  below,  the  High  Court  will  not  interfwe, 
DwAUATAiit  Dabb  Biiwab  e.  UntoDA  Caimv 
Daib SW.  B..S18 

908,   ObjtetiiM  tkat  ■ 

dterte  emmol  he  eateuttd  >>  portioiu. — A  decree 
eafiDOt  be  executed  in  aliquot  paith  but  where  it  was 
objected  tor  the  fint  time  in  second  appeal  that  a 
person  seeking  ezecntion  of  a  portion  of  decree  wm 
not  entitled  to  aecntion,  the  High  Conrt  refused  to 
allow  the  objection.  Qoosns  Bahot  v.  DnrmnBairx 
KoiB 7aibB„U7 
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7.  DBJECnONS    TAKEN    FOB    FIBBT    TIME 
as  APPEAL— oowh'mwi. 

884. Iiandlord  and  tenant— 5»« 

to  iatit  pottai  eaacelltd, — Where  &  pluntiff  med  to 
luTe  the  defendant*'  pottaliciiiMlledDii  the  groimd  of 
band,  to  mtiain  them  from  fellmg  treei,  and  for 
a  dcclarstion  that  k  certun  ibola  itm  QoTemmeot 
Jtopertj,— Held  Quit,  laving  ful«d  to  eitabliih  tb« 
gronnda  npoD  which  itiSitt  vw  c}umtd>  the  plaintiff 
wai  not  entitled  to  <A>ject  on  app«al>  tor  the  Ant 
time,  that  the  defendant!  were  mmJy  t«iaiita  from 
year  to  jnr.  Sbobiuxt  of  Statb  tob  Iksu  c. 
KuNU      ....  1. 1.,  a.,  6  Mod^  168 

fiSB.    -UmiUttoa—Fotiatioii.— 

Where  a  defendant  in  the  lower  Conrt  pleaded  linut- 
Btion,  but  placed  tliat  inne  npon  the  dniple  fket 
that  he  hinuelf  bad  posMidoll  for  twelre  jean  and 
npwardi,  which  inne  ma  fannd  agund  him, — Seld 
that  it  wa>  too  late  for  tha  defendant  in  ipecia} 
appeal  to  object  that  that  flndiiw  did  not  diipoie  of 
the  imie  of  limilktion,  Eisxo  HoBUS  EduozjUi 
V.  NoTAK  Tiu  Dosau       .        .     10  W.  R,S8e 

asa. Xinerily— 

SigU  ofmemitr  of  family  to  alitnat*. — A  pUintUF 
obteined  a  decree  to  tet  aaide  an  alienation  of  ancei- 
tntl  pioperty  effected  by  hia  father  during  hii  minor- 
Hj,  Defendant  objected  in  ipecial  appMl,  flrtt,  that 
the  nit  waa  barred  by  Upee  of  time  nnce  plaintiff 
attained  hi*  majoritj ;  and,  eeoondly,  that,  under  the 
ITitakebara  law,  the  &tber  bad  a  right  to  alienate  a 
ihare  of  the  property.  Htld  that,  ai  the  fint  of 
the*e  objections  wai  enthvly  a  matter  of  tact,  and  aa 
tha  lecond,  thongh  eaaentially  a  matter  of  law,  went 
to  the  labitance  of  the  pli^tiif*  claim,  they  ihonld 
have  been  Dived  in  the  lower  Conrt*.  and  oonld  not 
be  admitted  for  the  flnt  time  in  epecial  appeaL 
Bsvovi  Pdtnaix  e.  DoitxntBXK  Bdujob  Snran 
[0  W.  B.,  498 

987.   84atltm»»t.— 

In  the  flnt  Conrt  an  ime  waa  laiwd  whether  or  not 
the  hearing  of  tlui  init  wai  barred  by  the  law  of 
limitation.  One  of  the  gronndi  of  appeal  to  the 
Jndge  was,  that  the  Principal  Sndder  Ameen  ought 
to  uira  held  the  mit  barred  a*  regard*  the  diana 
nnder  the  ipecial  limitation  of  three  yean  from  the 
&te  of  the  Collector'i  aetUement.  The  Jndge  did 
sot  notice  thi*  gronnd  in  hie  jndgment.  The  nme 
gronnd  of  apped  wa*  repeated  in  the  ipedal  appeal 
to  the  High  Conrt,  bnt  that  Conrt  refued  to  enter- 
tain it,  for  the  rea«iD  that  it  did  not  appear  to  hare 
ben  rioted  in  argument  before  the  Jndge  or  in  the 
firtt  Conrt.  Bu  EcirwiB  aliai  SHSOwm^i  Kvir- 
WAX  c.  iHSSxm  EirtiwAS 

[6  EL  I.,  a.  SStt:  18  W.  B^  B8 

a8&   Ouardiau  a»d 

Ward — fitamfjr. — A  med  3  to  recorer  po«*e**ion 
of  a  hereditary  jute,  of  which  he  alleged  he  had  been 
di*po**e«*ad  by  B  daring  hii  minority,     it  railed  the 


defence  of  limitation  and  relinqniehment  by  A'l 
grandmother  and  guardian.  TheHnniif  held  thai 
the  itJt  wa*  not  baired  on  the  gronnd  that  it  had 
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ON  APPKAL—coafiMMif. 
agiinat  A  on  the  merit*.  On  appeal  the  qncation  of 
limitation  wa*  not  raimd,  bnt  on  the  merit*  tha 
Jndge  alao  found  aeunit  A.  On  epedal  appeal  by 
A,  B  look  an  objection  nudei  i.  US  of  Act 
VUI  of  1S£9  that  A"!  mit  wa*  barred.  Meld  that 
5  conld  not  take  tlie  objection  at  that  *tage. 
Eiubsbath  Hooekbjsb  e.  Mathituiutb  Dcit 

[1  R  11  B^  A.  a,  17 :  10  W.  Bq  08 
888.  Where  an  objec- 
tion that  the  init  wa*  barred  by  limitation  wai  not 
tAkem  into  ooniideraUon  by  the  Iowa  Appellate 
Conrt„and  in  ipecial  appeal  the  facta  nece**ar7  to 
mpport  the  pie*  of  Iti^tation  were  itatod  in  th* 
gronnd  of  appeal,  bnt  for  anotho'  reaaoD  ^d  in 
another  form  than  tho*e  for  whi(^  it  wa*  r^*ed 
befoTf^  the  High  Conrt  allowed  the  objecticn  to  b* 
taken  and  to  prevail,  aad  disnii**ed  the  ^t,  BlWO> 
HATH  SUSKA  V.  SKODSAlfOOKn 

111  a  L  &,  Ap..  1 :  ao  W.  B^l 

890. Setiiag  and* 

ix-partt  eaii. — A  Munnf  oitert^ned  a  petitirai  by 
a  defendant  nnder  *.  119  of  the  Ciril  Prooednr* 
Code,  and  *et  aaide  hi*  former  jndgment  given  €x- 
parU  in  favonr  of  the  plaintiff,  and  din^iaed  the  > 
pl^tiff*!  nit.  The  plwntiff,  on  appeal  before  the 
Judge,  did  not  raiie  the  objection  that  the  Mnnaif 
— *-'  not  to  have  entertained  the  peUtico  of  the 
at,  a*  it  had  not  hoen  preaented  in  dne  time. 
It  wa*  hdd  to  be  too  hte  to  iai*e  the  objection  on 
epeciBl  appeal.    Boxo  Eeabu  «.  Jata  Bodab 

[8B.I..B.,  78:16  W.a,815 

SSL     LimUalion 

Where  the  qneeUon  of  limitation  wa*  railed  for  the 
Snt  time  on  leMind  appeal,  irld  that  H  conld  not 
be  decided  againit  the  pl^tiff.  Sbivapa  c.  Dos 
Naaaya         .  .    L  Xh  B^  U  Bom.,  114 

888.      X.^rem—PUa   of  mMyer.— 

A  plea  of  merge'  cannot  be  laiaed  for  the  flrat  time 
in  special  appeal    Bdbtox  «.  Aieinron 

[U  W.  a,  486 

988.    TOaiotaAoT—Mi^oindM-    of 

etauti  1^  aelioi^—Suitfor  arrvirt  of  rent — Separata 
leam. — The  Conrt  refnied  io  admit  in  ipecia]  appeal 
the  pie*  that  the  Ionot  ihould  have  instituted  separata 
niti  to  recover  the  arreuv  of  cent  dne  on  each  leaae, 
as  it  allowed  the  objedjon  that  the  lease*  oonld  not  b« 


onsht 


fritnr*  of  each  lease  was  incoired  in  respect  of  the 
arrean  dne  on  it,  and  that  the  lower  Courts  should 
have  therefore  determined  and  declared  in  their 
decTOei  wliat  wai  the  amonnt  of  arrear  dne  in^reipect 
of  rent  and  cesses  on  each  lase  separately.  OonABt 
Baroa  v.  Bai  Nomux  Cbahs  8  B.  W.,  848 

894.  - 


Mi^oiader    tjf 

DOM*  4r  oDnvHL — An  objection  that  the  plaintiff  has 
Joined  together  canee*  of  action  which,  by*.  44  ofthe 
Civil  Froeedore  Code,  may  iwt  be  Joined  togetbtt 
without  leave  flrst  obtained,  is  taken  too  late  for 
the  flnt  timt  in  the  Coort  of  Appeid  aft*  the  cm* 
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bw  be«n  klmdy  heard  on  itt  merttt.  Dsoin>iB& 
SbUHVUI  PlTBL  «.  Bamchikssa  Bhaotit 

[L  I..  B.,  B  Bom.,  664 

OmUH   PXBUS  V.  WtLBOK 

[W.  SU  1864,  Aot  X,  86 

S06.  Civil      FroM- 

Jun  Cod*  {ISaaj,  t.  4*—MiMJoi9d9r  nf  eoMttt  qf 
acfio»—Ol^teiiiM  net  tajetm  i«  Comrt  of  firtl  «V 
tlame*. — An  obiection  imdeT  i.  44  of  the  One  of  Civil 
Procedure  u  to  mi^joiader  of  cauaei  of  action  ibonld 
be  tukva  bi  the  Conit  of  fint  inahjacr,  and  not  for  the 
flrit  time  im  ftpp«>l.  Where  nich  bh  objection  had 
been  raiaed  for  the  flnt  time  in  appeal)  the  Higb 
Court  in  leoand  appeal  dediDed  to  cmtertun  It.  Don- 
diba  KritlMaji  PaUl  v.  Eavmltamdra  Bkagvat, 
LL.S.,BBem.,BM.toiy>wBi.  Hattu  v.  Quxeui 
Sivaa  L  I-  B^  16  AIL,  ISO 

886.  Mi^oindtr   ttf 

jMftiM.— IGtlirfnder  of  parti«*  ii  tut  an  obJecUoo 
wUch  cu  be  allowed  to  m  taken  in  tpedal  appeal. 

TlLCOK     CBimitB     CmlUEIMPTTT      «.      HUDDTTV 

NobukJoogbx    .  18W.B^a04 

Lux  Mahous  «.  PnK  Nvm  18  W.  B^  US 

LvoKMBi  Dkvx  Paituok  «.  BtrfiHoOBTiK  Bivsh 

[a4W.B.,28e 

SOT.  aeWthateven 

if  there  had  bam  a  miijolnder,  the  plea  ooold  not  ba 
■Uowad  in  mcfxA  appeal>  ai  the  detandanta  had  not 
been  prejndleed.  ICAUaru  QAXirDUit  v.  Nabi- 
unaBuinux     .  I.  Xi.  B.,  8  MemL,  868 

NumooDSBix  Ahkxii  «.  Zuhoobuv 

pO  W.  B.,  46 

Bax  Doiai.  DrtT  a.  Bak  Dooux  Deb 

[U  W.  B^  878 

TvuKA  V.  QOTAC  Bai         I.  Ii.  B.,  6  AIL,  683 

CohAm  Sbxxeast  Bot  Chowbhbt   v.   Kitab- 
OODSHX  Snout .  .  10  W.  B..  48 

886. Jfif/'oMtiar  of 

enafu  ^  ortMK— A«  a  genenl  rule,  if  aa  objection 
OD  the  gronnd  of  nuajoinder  of  catiaea  ii  preaed  and 
carried  to  a  dediian  in  tbe  flnt  Conit,  the  High  Court 
will,  arMi  npon  apcdal  appeaL  npon  ito  being 
ihown  to  be  well  fonnded,  ^ve  tbe  objectar  Um  bene- 
4t  of  it  I  but  if  it  ii  not  preewd  and  carried  to  a  dp- 
dnon  in  the  lint  Conrt,  and  if  the  partial  go  to  trial 
aa  if  the  objection  had  not  been  made,  then  the  objec- 
tiiM  will  not  b«  giicn  etFeet  to  at  a  Uar  ttage,  nnlen 
it  appeaia  clearly  that  there  wai  a  defect  in  tbe  ori- 
ginal trial  hi  conaeqnnice  of  the  miijoinder.  Tabi- 
KU  Ckuss  QHoai  V.  HomvAx  Jba 

[80  W.  B.,  480 

888. Ohjtvaom  to  df 

ftudamt  heiag  mado  plai'a^.— Where  a  defen&nt 
wae  made  one  of  the  piuntift  by  the  cmisent  of  the 
flnt  Conrt  and  appealed  u  one  of  the  plaintiffi,  and 
took  no  objectka  until  the  caae  came  np  on  special 
appeal,  the  objeetioa  waa  not  allowed  to  be  taktn. 
Bakbal  D(VS  Hdkdli  v.  Psotap  Ceumdib  Haz- 
KAS iaW.B^466 


AFFBIiZiATB  COVttT~eimti»MJ.  ^ 

7.  OBJECTIONS   TAKEN    FOB    FIB8T   TIMB 

ON  APPEAL— eoaii'MMJ. 

800. Kotim   of  enquiry—  Wamt 

qfuotiee  of  eitgrnrg  hy  Ametn.—A  jndgment-dditar^ 
who,  while  objecting  Irafore  the  Judge  *i  to  what  bad 
been  done  b;  the  Ameen  in  tbe  enqnir;  aa  to  Uie 
meane  prbflto,  laiacd  no  objecUon  aa  to  the  want  of 
notice  of  the  Ameen'a  engniry,  waa  not  allowed  to 
raiae  the  latter  objeetioa  oo  appeal.  SmiSOSA 
Moni  BUKHORH  V.  WooKA  TtoytM  BCBKOms 

P  W.  B..  9 

SOL  ITotloe  of  Mle— O^'w^i'm  ta 

form  of  *otic»  of  laU  for  arr*ar*  of  renl  tMder 
Stngal  Segutatioit  VIII  of  1819,  «.  8.— An  objec- 
tion to  the  form  of  the  notice  of  m^e  under  m.  8  ot 
Bengal  BegnlaHon  Till  of  1819  waa  taken  fw  th« 
flnt  tine  in  the  Appellate  Conit.  Bald  that,  aa  a 
defect  fatal  to  the  whole  pmoeeding  appnred  in  the 
notice,  the  objection  waa  oompetoitlr  taken  In  tiat 
Conit.  MavnaffklMi  t.  Mahahir  Ptrt\ad  Stmai, 
I.  L.  S..  3  Calc,  668.-  L.  B.,  10  I.  A.,  35,  diatin- 
gnlahed.  AHiAjnrLuKEAiiBAHAsrBfi.  Haxiokabit 
HozuxDAB  L  Xi.  B.,  80  Oalo.,  86 

[L.  B.,  18 1.  A.,  181 

80S.  ■    ■   ■■  ITotlae  of  aolt— 0«M«M'oit  fo 

ffivt  ttotioe  qf  aetion  tmcl»r  t.  43,  Polioi  AH,  V  iff 
1881. — In  a  nit  againit  a  police  ofltoar,  the  objaotioo 
nnder  t.  43,  Act  T  of  1861,  that  one  sKmth'a 
notice  baa  not  been  given,  mnit  t>e  taken  in  the  lower 
Conit  I  if  not  taken  then,  it  (mimot  be  made  a  ground 
of  appeaL  Haxhx  Duv  Tiwamb  v.  Bax  Dab* 
[8W.B.,486 

808. Ifotiet  of  luil 

agaiiut  MwMeipal  CommUtiontrt — Son^oMtr  of 
parly— Sfacial  appmat—Act  XV  i^  1S78,  u.  38, 
48. — The  plea  that  no  notice  waa  given  a*  required 
by  a.  4S  cannot  be  taken  for  Uie  Snt  time  in 
ipcfdal  appeal.  Qvon^Whether  a  plea  tbt  tfa* 
Local  OoTemment  had  not  beeo  made  a  party  to  a 
■Bit  againit  a  Mnnklpal  Conmittee  in  acovdance 
with  a.  S8  can  be  taken  for  the  flnt  time  in 
apedtl  appeal.  llmnoffAL  CoMMmn  ow  Hobaik 
ABAS  V.  CsAXBi  BisaH  .  L  Ik  B.,  1  AIL,  868 
'  ITotlos  to  quit,— An  objee- 


804.  . 

tion  aa  to  the  neeenity  of  notioe  to  qnit  la  o  . 
which  may  Jm  taken  on  epedal  appeaL  Doiwtr  v, 
Haseatbao  Nabaiav  Oasbi 

^  Ik  B..  IS  BOBL.  110 


SOB.  - 


Suit 


QwfMmf.^Wbere  notioe  to  qnlt  i>  a  nectaeary  part 
of  plaintiffa  tJtle  to  ^jeot,  and  whan  the  liaDea  raiaed 
Uie  qniition  of  plAintiffB  right  to  eject,  and  no  proof 
waa  given  of  notice  by  plaintiffi,  bnt  no  objection 
waa  taken  to  the  want  of  notice  by  the  defendant 
nntil  second  appeal,- £sM  that  it  waa  competent  to 
the  Court  to  entertain  t^i  objection  in  second  appeal, 
bnt  that  the  plamtiA  shonld  have  liborty  to  meet  the 
objection  npon  tke  trial  of  tm  iiane  referred  to  tbt 
lower  Conrt  npon  that  ptdnt.  AXDtruA  Bawvtam 
«.  SVBBiBATTAB  .    L  Ik  B..  8  Had.,  846 


806.  • 


miat      of 


landloT^t    mio    Oromgioui    ooM—Olgtetiom    ott 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


(    461    ) 


APPSIXA1?B  COTTBT— eo««i'««AJ. 
7.  OBJECTIONS    TAKEN   FOB   7IBST   TIME 
ON  APPEAL— oi>«(i»««i. 

S84. Ijtuidlord  uid  tanftnt — Suit 

to  Aar*  potlai  eawJetUd. — Wher«  a  pluntiff  ratA  to 
have  the  def  todsat*'  poltsli  cancelled  on  tlie  grotmd  of 
fraad,  to  reitrun  them  from  feUing  tT««s,  mod  for 
■i  declustion  tlut  a  certain  shola  <m  GoTernmmt 
property,— H^«Zi^  that,  laving  failed  to  eftabliih  tbe 
gronnda  upon  wbidi  relief  was  claimed,  the  plaintiff 
vaa  not  entitled  to  object  on  appeal,  for  the  flrit 
time,  tbat  tbe  defendanta  were  m^d;  tensnta  from 
vear  to  year.    Bicbfuki  ov   Stati  roR  Iimu  v. 

iivnit.    ....  r  Zo  a^  5  Kad„  les 

S80.    Umltatlon— PojiiMfiaa.— 

Where  a  defendant  in  tbe  lower  Court  pleaded  limit- 
ation, bot  placad  that  iMne  npon  the  dmple  &ct 
thai  he  Umaelf  bad  powmiiw  for  twelxe  jeart  uid 
ainrardi,  which  iMae  wai  fnuid  ag^nft  him, — Heid 
■•    ■    -  "  ■      '  r  the  ddfendaa 


uat  it  WM  too  late  far  f 


Idfendaitl  in  apeeial 


tnl  property  effected  by  bia  father  dniing  hii  minir- 
ity.  Defendant  objected  in  apecial  appej^  flrat,  that 
the  foit  waa  barred  by  lapaa  of  time  nnce  plaintiff 
attained  hia  majority  ;  and,  aeoondly,  that,  nndo*  the 
mtakihan  law,  the  father  had  a  right  to  alienata  a 
ahat«  of  the  property.  Seld  that,  »a  the  flnt  of 
theae  objeetioni  waa  eDtirely  a  matter  of  tact,  and  aa 
the  lecond,  tiMingb  eaaentiiJly  a  matter  of  Uw,  watt 
to  the  aafaitance  of  the  pluntiff'a  claim,  tha;  ahonld 
have  been  Dived  in  the  lower  Conita,  and  oonld  iwt 
be  admitted  for  the  flrtt  time  in  apeefal  appeaL 
BBKom  PijTHAiK  f>.  DoiABmoBS  BrLUOB  Sivoa 
[9  W.  B.,  498 

887.    SMlnuiU.— 

In  the  fint  Conrt  an  laane  wai  raiaed  whether  or  not 
tbe  heariDg  of  tbia  aait  wai  barred  by  tbe  law  of 
limitation.  One  of  the  grounds  of  appeal  to  the 
Judge  waa,  that  the  Principal  Sndder  Ameen  onght 
to  have  held  the  rait  barred  a*  regardt  the  dima 
under  the  apccial  limitation  of  three  yean  from  tba 
date  of  the  Collector'i  lettlement.  ^e  JuAgt  did 
not  notice  thii  gninnd  in  bb  judgment.  The  Hna 
ground  of  appeal  waa  repeated  in  the  epet^  appeal 
to  the  High  Coort,  but  that  Conrt  refnied  to  mtet^ 
ttdn  it,  fbr  Uie  rewon  that  it  did  not  appear  to  have 
bem  nuaed  in  aigam«nt  before  the  Jndge  or  in  the 
flnt  Conrt.  Bu  EunwtB  aliat  SHUHnBAT  Ki>m- 
iriB  «.  IsDBUiT  Evmrtx 

[6  B.  I..  B.,  686:  IS  W.  B.,  69 


dliponaiward  by  J>  during  hit  minorit;.  S  r^ied  the 
defence  of  limitation  and  relinqniahmeDt  by  A'a 
nandnuther  and  guardian,    ^eHnnaif  bdd  that 


She  nit  waa  not  haired  on  the  gronnd  that  It  had 
bcea  brought  within  three  yeara  from  the  date  on 
whieh  ^   Dftd  attalnad  bia    majority,  bnt  deotdad 


APFSLIiATII  COUBT— coattawd. 

7.  OBJECTIONS    TAKEN    TOB    FIRST    Tllfd 

ON  APPEAL— 0M{MtMif. 
Kgainat  A  on  the  merit*.  On  appeal  the  qnntion  of 
Itmitatiim  waa  not  luaed,  but  on  the  merits  the 
Jndge  alio  fonnd  asainat  A.  On  special  appeal  by 
A,  B  took  an  objection  trndw  a.  S48  of  Act 
VUI  of  I8E9  that  ^s  suit  waa  barred.  Slid  that 
B    coold    not    take    the    objeetion    at    that   rtage. 

EKDJTBXiTK  HOOSIUU  V.  If  ATHVSAKATH  DUIT 

[  I  K  I..  Bq  A.  O.,  IT :  10  W.  B.,  68 
889.  -■  .-- WheiB  an  objec- 
tion that  the  Buit  was  barred  by  limitation  iras  not 
takm  into  considemtlon  by  the  lower  Appellate 
Conrt,. and  in  special  appeal  the  facta  neCMaary  to 
■npp<n^  the  plea  of  limitation  were  stated  in  the 
gronnd  of  appeal,  bnt  for  another  reaaon  fnd  In 
another  form  than  thoae  for  which  it  was  laiaad 
before,  the  High  Conit  allowed  the  objecticn  to  be 
taken  and  to  pren^  and  dismiaand  the  anit.  BUBO- 
iraTB  StrucA  o.  Sboodaicoosii 

[U  B.  L.  B.,  Ap.,  1 :  SO  W.  B,  1 


*  def  enda 


..  defendant  nndar  a.  119  of  the  Civil  'Piooednra 
Code,  and  aet  aaide  his  former  judgment  nvoi  ax- 
parft  in  favour  of  the  pl^ntlff,  and   dlsimssed  the  ■ 

SlaintlfF'i  snlt.  The  plaintiff,  on  appeal  before  tbe 
udge,  cUd  not  raise  the  objection  tliat  the  Unnsif 
onaht  not  to  have  entertained  Uie  petitun  of  the 
defendant,  aa  it  had  not  bem  preaented  in  doe  time. 
It  waa  held  to  be  too  late  to  r^ee  the  objecUtm  on 
ipedal  sppeftl.    Boso  EKitu  «.  J«u  SiBSiB 

[8  K  Ik  K,  78 ;  15  W.  &,  81S 

S81.     LimHatio*. — 

Where  the  question  of  limitatian  was  raited  ba  the 
flnt  time  on  aeoond  appeal,  kdd  tliat  i(  coald  not 
be  decided  against  the  plaintiff.  SsiTAPa  v.  Don 
Naouj.         .  .    L  Xh  Bq  11  Bom.,  U4 

29a.      Vmffm—Ftta   of  margn-.^ 

A  plea  of  merger  cannot  l»  raised  for  the  first  time 
in  special  appeal    Bdstox  e.  ATKuriON 

[11 W.  R.  48B 

»».   MtaJolnder— JfiflOTikJw    of 

tautet  i^aetiim—Smlfor  arraari  ^  rtnt— Separate 
leaeu. — The  Conrt  r^aed  to  admit  u  spedal  appeal 
the  plea  that  the  leaaor  should  have  instituted  separate 
■aits  to  recover  tbe  arrears  of  rent  due  on  each  lease, 
aaitallowedtheobjection  that  the  leasee  eonld  notbe 
dadared  forfdted  for  the  aggr^ate  of  the  arrean  of 
rvt  and  eeaaea  dne  on  tiotb  leases,  bnt  that  the  for- 
fdtore  of  each  leaae  waa  incurred  in  respect  of  the 
armn  dne  on  it,  and  that  the  lower  Coorta  ahonld 
have  therefore  determined  and  declared  in  their 
decreei  what  waa  the  amount  of  arrear  due  tn,reapect 
of  rent  and  eeaaea  on  each  leaae  separately.  Ookabi 
SiBSB  v.  Bjj  Nobmjj.  Ckud  6  tl.  W.,  8tf 

884.  Mi^oindtr    of 

emuef  t^  ocfto*. — An  objectiim  that  the  pUn^  has 
jdned  together  cause*  of  acUcm  which,  by  a.  44  of  Uie 
Citil  Procedure  Cod^   may  not  be  joined  together 


iizoabyGoo(^Ie 


t  «»  ) 


DiaSST  OP  CASBS. 


(  «e  ) 


APFBUJLTB  OOU^V—tontimted. 

f.  oBJBcrnoNs  taken  tor  fibst  this 

ON  AFFBAL—AwftMiad. 
IiM  bMD  ftlnad;  beard  on  iti  merits.     DaoiTDiBA. 
Kiimrm  Pi.TBb  e.  Baiccbaiibsa  Beaotit 

[L  I..  B.,  6  Bom.,  6U 

OWIBE  Fbuus  c.  Wiuos 

[W.  B^  1804.  Aot  X.  86 

S96.  Citil      Proea- 

imrt  CoO*  (1883}.  t.  44—Mivoiml»r  </  eamttM  of 
acUo» — O^tetitm  mot  Utlcm  «■  Co«rf  of  firtt  is- 
tlanet. — An  objediiin  nnder  ».  M  of  the  Coda  of  C^vil 
ProMdnrs  u  to  mi^dnder  of  OkUM>  of  kcCkm  ihould 
be  lakan  in  tb«  Conrt  of  Bitt  fnitaoee,  and  not  for  the 
flnt  Ifane  on  kpp«d.  Where  mch  kl  objection  had 
been  niied  tot  the  flnt  time  in  appeal,  the  High 
Court  in  Mcmd  ai^eal  declined  to  entertain  it.  zW 
A'&)  Krithnqji  FaUl  t.  JlaMetotMbvi  Bkaavat, 
1.  L,  B.,  6  Bom.,  564,  foUowed.  Kadu  v.  Qttleabi 
SiTOx  L  Ii.  B.,  16  AIL,  ISO 

806.  Mi^oindtr   qf 

porMu.— IDiJoindsr  of  partiei  ie  not  u  objeeUon 

which  CHI  be  allowed  to  be  i»kaD  in  ipecial  appeal. 

TiLTOK   CantDiB   CmjoKOavm    «.    Hvdsb)' 

HoEinrJooao    .  IS'W.B.,504 

IiiXL  Maboud  e.  PnB  Nitivs  18  W.  bI,  US 

LvoHMn  Dkitb  Pastcox  »  BirsHoons  Sivas 

[MW.B^S88 

-  felil  that,  even 

_..._...  nmdanl 

llALASimi   aASin>UH  e.  Naba- 
uiu  KiTiraux     .  I.  Ii.  B.,  8  Had..  860 

NcjifoODBnii  Aemxd  c.  ZnaooBiTM 

[10  W.  B..  W 
Kah  Dotai.  Dim  o.  Bav  Boouk  Dn 

CU  W.  B^  378 
TuLiHA  v.  Ootai.  Bai  X  Ik  B^  6  AIL,  883 
Cmi^ni  SbuzjUti  Bot  Ckowbhst  h.  Kitab- 
.  10  W.  B,  40 

-  Xi^oiadM-  <if 
«  (/  mrliiM. — Ai  a  goieial  rale,  if  an  objection 
le  gronnd  of  miejolnder  of  caneea  1*  preieed  and 

'ld  the  4rit  Conrt,  the  High  Conrt 

will,  erea  upon  epedal  appeal,  npon  iU  being 
doirn  to  be  well  frmndad,  give  the  objector  the  beoe- 
flt  of  it  I  bnt  if  it  Ii  not  preeeed  and  cairied  to  a  de- 
dmt  in  the  flret  Conrt,  and  if  the  partiee  go  to  trial 
Be  if  the  objection  had  not  been  made,  then  the  obW 
Qam  will  not  be  givai  elkct  to  at  a  l^er  itage,  nzUm 
it  appear*  ckarlr  that  there  wae  a  defect  b  tbe  ori- 
ginal trial  b  cMuequence  of  the  miijeinder.  Tabi- 
KO  Cbdsh  Qboib  v.  HtnraxAX  Jea 

Csow.B.,4ao 

~  ObJtvtiiM  to  dt- 
-~Wh(i«  a  defendant 

le  conaent  of  tiie 


fatdamt  beiag    wutdt  plai»fiff.—y 

wae  made  one  of  the  pluntift  by  

Ont  Court  and  appealed  m  ooe  at  the  plaintiffi,  and 
took  no  objeetim  until  the  case  cime  np  tm  ipedal 
appeal,  the  objection  wm  not  allowed  to  be  taktn. 
Bakhal  DoSb  Hdkdlb  e.  Pboup  Ceuxvib  Hac- 
UK laW.B^4M 


APFBLLATS  COWC~comfiw»ttl.  ' 

7.  OBJJSCnONS   TAKBN   FOB    FIE8T   TMB 
ON  APPSAL— «o«M<MMif. 

sea KotlM    of  BHqTUry—  Ifant 

of  iKlice  of  enqmirg  by  Ametn. — A  jn^ment-d^ltari 
who,  while  objecting  hieiore  tbe  Jndge  m  to  wtiat  had 
been  done  b;  the  Ameen  in  tbe  enqniry  ai  to  tlia 
meme  prcflta,  niaed  no  objection  a*  to  the  wuit  of 
notice  of  tile  Ameeo'i  enqniry,  wae  not  allowed  to 
raiae  the  latter  objection  on  appeal.  ShAxoda 
MoyBB  BVBMOHBB  e.  WOOKA  HoysB  BinutOBBB 

[8  W.  B.,  9 

SOL  ZTotloe  of  Bale—Ofrf'aef  tea  to 

form  ^  ttoixM  qf  taU  for  amart  of  rmt  under 
Bfitgal  Btffulttiion  VIII  o/  1819,  i.  8.— An  objec- 


def ect  fatal  to  the  whole  ptoeeeding  appeared  b  tlie 
notice,  tbe  objection  wm  oompetcntly  Ikken  in  that 
Conrt.  Maenoffittn  t.  Makahir  Period  Si»gK 
I.  L.  B.,  9  CaU,,  668  .■  L.  B.,  10  I.  A.,  OS,  dlitin- 
gniabed.  AEHAVULiAKBASBABAsrse.  Habiosabf 
If  ozrasAx  L  Zi.  B..  80  Cala.,  86 

[L.B.,ieLA^iei 

808.  ZToUMof  Blllt— OtMMJtoa  1o 

gina  motiet  of  aeiio»  mdtr  t.  43,  Poliet  Aet,  V  <i 


%  cannot  be  made  a  gnmnd 
of  appeaL    Naxah  Duv  Thwabib  c.  Bak  Dam 
[8V.B^486 

808. Jfoliee  of  nut 

aj/<Umrl  MmMcipal  Commitiiomri — So»^oitidtr  of 
partg—Sfeial  ajtpoal—Act  XV  ^  IfffS,  ti.  38, 
43. — The  plea  that  no  notice  ww  given  aa  required 
by  t.  48  cannot  be  taken  for  the  Bret  time  in 
■peidal  appeal.  Q%are — Wliether  a  plea  that  tba 
Lowl  Goremment  had  -act  ben  made  a  party  to  a 
anit  againit  a  Mnnicdpal  Committee  in  acoorduiee 
with  t.  88  can  be  t«kai  for  the  Sret  time  in 
■pedal  appeaL  UWIoaiL  Coummm  ow  1I0BA9- 
ABAS  V.  Cum  BnaH        .    L  Ii.  B,,  1  AIL,  968 

804.  ZroUott  to  qnlt— An  objec- 
tion ■■  to  the  ntceMity  of  notice  to  qnit  it  one 
wh^h  may  ^  taken  on  epecial  appeal.  Doseu  *, 
Uadkatbao  Nakatax  Gasbb 

[L  I- B.,  18  B<»iiq  UO 


SOS.  - 


-  Suit 


^teluttut. — Where  notice  to  quit  1*  a  ueceaeary  part 
of  plaintiffi  tiUe  to  eject,  and  when  the  iieuei  rueed 
the  qneition  of  plaintilPi  right  to  eject,  and  no  proof 
waa  given  of  notice  by  plalntiila,  bnt  no  objecUon 
waj  tak<n  to  the  want  of  notice  by  tbe  defendant 
until  iecoud  appeal, — Eeld  that  it  wa*  competent  to 
the  Court  to  entertain  the  objection  in  eeoond  appeaL 
bnt  that  the  plaintiff  ehonld  have  liboty  to  meet  tbe 
objection  npon  the  trial  of  a«  ieene  referred  to  tiie 
lower  Conrt  npcn  that  ptrinL  Absitua  BAinrrAX 
B.  Subbabattas  .    I.IkB^a3lA<1.840 

806. Btmial      of 

lawdlerfi   tiih    Aro^kimt    eaM—Oijtefiou    Mt- 


lizcdbyGoOt^Ic 


DIGEST  Of  CASES. 


(    «B    ) 


APfEtXATB  COUWr^eentimud. 


ftnd  pawirti  thnxighont  In  %  vfttsUoiia  and  wgrc*' 
ilre  COBIM  of  eondxt  tmrarda  him,  he  Will  not. 


I   baknfi    Rak    NimntB   BEAiWAOKAxni, 
Shol  Q(»m  THAxoott   .        .      lCZi.Bq4SL 

807.  FkrUw-^Hf  ly  wn'iMr  m 

kit  omftame— Error  in  fKtm4  qf  tait^-Vhm  tb« 
MOdver  of  N)  eatats,  Kppouitad  bj  th«  High  Cout  m 
Ki  OricJB«l  8id«>  TMeiTSd  paiimnion  to  faing  »  mit 
on  bdwlf  »f  the  putiai  intiretted  in  Dm  Mtato.  Md 


Oovgli  tilt  fauas  of  Um  nit  wm  «rraa«OBi>  J*  tlw 
ttira'  bring  me  of  form  enly,  and  no  objection  on 
the  gToand  of  that  error  haTins  been  taken  in  the 
Conii  ^>daw,  nicb  objectiou  ooud  not  be  allowad  to 
prerall  in  the  Oomt  of  .i^peali  whid  might  amaid 
the  proeeedbigs  witlioiit  CMuent  of  tb*  pertio*  inter* 
erted,  or  futlier  noUce  of  appeal.  SvaammMn 
PnSHis  Dm  s.  Hooa  .  IS  W.  B.,  U7 

806. ^ Dtftet       t^ 


toading  oompanj,  and  tbe  plea  that  tlie  eetDpaoy  « 
Mt  a  ODipvMta  body,  and  therefore  not  liable  withc 
ft  (SackinM  of  the  umeeof  the  pattiea  oooititntliig 
Ae  j-™TTi  wai  not  taken  nntll  tbe  execntirai 
■tage, — £eU  that  the  plea  waa  a  tecknical  o>ie>  and 
talran  too  late  to  be  of  an;  weight  in  a  Conit  of 
mnity.    tassi  e,  HcMiaa  Ckitrsrb  Muteb 

[W.  B.,  16M,  K1&,  7 

808. Dtftet     of 

pariiM,  OlgeeHtm  at  to~Ptr  Vaatxt,  J.— The 
•bjectioo  ai  to  defeot  of  partiae  after  the  caae  had 
pajeed  tlmngb  two  Conita  ii  not  one  affecting  tbe 
■eriti  of  the  oaae  bd  ai  to  be  a  groimd  of  epecial 
mppmi.  BonoMATH  B4a  «.  Osiih  Cbdhdbb  Sot 
[L  Zh  Bq  S  Calo..  as 

SHK  - 


-  Jfott-joi»dtr  of 

parti— — Jft^MMler. — Stli  b j  UmmAin  Attas 
a&d  BMSST,  JJ.  (^iBHAir,  J.,  diMsntiug)— The 
objectiim  M  to  non-jtnnder  of  pwtiee  ia  not  enoitial, 
bnt  merd  J  fortnal,  and  weight  iboald  not  be  attached 
^  it  when  it  ie  flret  taken  on  iccond  appeal.  tSaunn 
KrTTi  e.  EBiSBXAir       .    L  Z..  B..  10  Had,,  SS9 

811.    Dofeot  of  partieB.— Where 

a  tait  i*  bnmgbt  by  one  member  of  an  nn<Evlded 
Hindu  fannly  to  recover  land,  the  {mpat;  of  the 
hmilf,  and  no  objectioo  ii  taken  at  the  bearing  aa 
the  gnmnd  of  the  non-jmnderof  the  plaiatilPi  co-par- 
cenen,  it  la  not  open  to  an  nnnicceBifnl  defendant  to 
ttaix  nch  objection  on  appeaU  IHie  ob j  ection  ihonld 
be  taken  at  the  flnt  hearing  at  as  wrij  a  itage  ai 
powble.    Faiaxasita  v.  KBiaSRA 

ELL.  B..Mlbd.,4M 

<5(eBAnAKUIlB0BBe.  UviTKSaAI.Lm  AlSCS' 


a  Co. 


1. 1*  B„  7  Cfdo.,  6M,  »t  p.  008 


AFFBL1.ATB  COUBT— eow/MMMl. 
7.  OBJKmONS   TAESN    FOR    FIBST   UMB 
Otr  APPBAI.— eoafiaMif. 

9UL Suit  for  iptei/U 

ftrformatKt — Prseftes. — An  objectica  tiiat  ecrtiuQ 
of  &e  defendants  iluiild  not  have  been  made  parties 
to  a  mlt  tor  ipeciSc  performaDCe  of  an  agreement 
beoanae  they  were  not  partlea  to  tbe  agreement  cannot 
be  taken  in  eeeond  apptftl  tor  tbe  flnt  time,  ai  it  onlj 
laTiilTes  a  qneation  of  practice.  DonftD  p.  Hadhat- 
Uo  Naxatav  OaurI      .    Z.  I..  R.,  IB  Bom^  UO 

8ia  Suit  for   pay 

m»»t  of  morigagt  moneg  or  foreeletmre--So»- 
joinder  of  ptrton  intertH»d  in  tkt  mortgaged  pro- 
pertg,  SfUct  of—Tramtftr  iff  Property  Act,  t.  86— 
Civa  Proetdmrt  Codt  ('IS82J,  t,  89.— The  noQ>jainder 
hi  a  nit  to  which  Chap.  IV  of  Act  IV  of  188X 
appliei  of  a  penon  intenated  in  tbe  mor^aged  pto* 
perty;  within  tbe  meaning  of  s.  86  of  that  Act,  and 
of  whou  intcreat  tbe  plIiDtil  hai  notice,  ii  a  fatal 
detect  in  the  lait,  imleM  cured  by  tbe  action  of  the 
Conrt  wider  »  83  id  the  Code  of  CiTil  Fraoedue  i  and 
where  mch  noo-jdnJo  ia  hron^t  t»  die  iMtioe  ^  tbe 
Court,  tbe  Cont  wUl  oive  eSaet  to  the  <d>jeetiDti  and 
fianuM  the  nit,  eren  tkragb  meb  «hjec<te  be  niaed 
for  the  flnt'Ume  in  appeal  Maia  Dm  Kntkodem  t. 
rnt«nHimain,LL.It.aMl.,4aa.Jnniilfmtad 
1.  KUHtn  Dot,  1.  L.  S.,  JS  Jil,  478.  mni  MamaU 
Praead  *.  Kalln,  I.  L.  S.,  17  All.,  Sdf,  refened  to. 
OsDuv  Easib  EfiAjf  «.  MuaiAxiK  Ehak 

[L  L.  B.,  18  Aa,  109 

814. TeekQloal        dbieatioa.— 

In  anit  tar  poveMion  by  ri^t  of  fbredoeed  mort* 
gage,  plainlflt  having  obtained  a  deciae  whidi 
waa  ax-parie  agunat  one  of  the  defeodante,  the  lower 
Appellate  Court  tonnd  aa  a  fact,  on  llie  appeal  of  the 
d^endanta,  that  tbe  morteage  tranaaction  waa  benami 
and  coUnaive  (the  defendant  A  having  been  a  ihaKir 
in  Qie  fnrod),  aad  dlemlaced  tbe  claim.  Beld  that 
pUnUff  conU  not  in  apecial  appeal  be  allowed,  nnder 
the  finding  of  tbe  lower  Appellate  Conrt,  to  niga  that 
bli  anit  alunld  not  have  been  diamlaaed  ai  ag^nat  the, 
ihare  of  ^  on  tbe  technical  gronnd  that  A  had  not 
appealed.  BAmooHAs  Sook  v.  NrnTA  Kuomb 
Dm IflW.  B.,aiO 

816.  Partition— O^'eaf^oa  to  report 

tif  Anuen  at  to  partition — WaiiMT  qfotjeation. — In 
a  nilt  tor  partitioa,  tbe  Snbordinate  Judge  appointed 
an  Ameoi,  nnder  a.  S96  of  the  Civil  Procedore  Codetta 
dtect  a  partition.  The  Ameen  made  hi*  report,  wlucb 
waa  objected  to  on  the  merita  by  tbe  defendant,  bat 
nltimately  the  report  was  conf^ed,  the  defendant 
having  aoqnieaced  in  tbe  proceedingi.  On  appeal  to 
the  District  Jndge,  the  defendant  took  an  objection 
that  ttie  appoinUnent  of  the  Ameen  waa  irregnlar. 
Held  tliat,  having  acqnieaced  fn  the  pnceedii^  so 
ixT,  it  was  too  late  for  the  defwdant  to  take  tbe 
objection.  Qyak  CscirDKft  Sni  v.  DrxoA  CnniH 
Six  ...  .  X.I«B.,7C«la.,8ia 
[8aZi.B.,41S 

818,  Foliey  of  liUBrttiiM— J^rifi- 

ton. — Where  the  plaintiffs  eonld  not  recover  on  a 
policy  for  a  partial  kiaa,  except  aa  for  jettison,  and  that 
point  was  not  taken  in  the  Conrt  oelow,  the  point 
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DIOKST  OF  ClSGS. 


(    iW    ) 


APFKLLATB  COVVP—eontimuA 


817. 


-  ParchMa-^Satf  to  ut/ont  talt 
^rtligitmi  offict. — In  a  rait  to  CDforcfl  a  right  b; 
puTcbMe  of  k  priaft  office,  no  objectioD  wu  taken 
to  tha  l^alh^r  of  the  tiannction  antit  aeoond  appeal. 
B*li  tiuit  tlie  obJMtion  mnit  b«  allowed.  Knf  pa  t. 
^ 1. 1«  &,  e  Kad.,  76 

SfUt  im  loud  at 

auel  pmtniaied' — A  pUintiS  wlio  had  puctiaaed  a 
tmiAcay  tiom  the  Oflldal  A»gnee  laed  fw  the  recovery 


Sl&~ 


anj  eriaoiM  to  prore  that  the  bond  tonned  put  of 
tiie  a«aet«  ot  the  aetoty,  and  hia  nit  was  dmdwed. 
Btld  that  tlM  objection  onsht  not  to  hare  been  allowed 
to  ;preTtm  «>  tar  u  to  diimui  tAie  rait,  bnt  Oie  plaintiff 


81A    Bent,    suit     top—SaU    qf 

arrtart  of  reuL — Where  a  ludlonyi  claim  (or  arreari 
ot  rent  at  enhanced  ntea  waa  diamiaKd  i*  toto  hy 
Uie  flrrt  Cottrt,  and  in  hia  appeal  to  the  Jnifee  be  ad- 
TKieed  no  claiEa  for  arrean  at  the  old  ratca,  he  cannot 
in  special  appeal  object  to  the  Jadge'i  decinon  (m  tha 
grmnd  that  each  arrean  were  not  decreed  to  him. 
BkvoT  OoBins  BiTKu  e.  Iisvast.%  Btrsvoim 

[SW.B^SBB 

8"0'  Sa%ti%g      (WW 

y2M  M  tpeeial  app»al,~la  a  niit  tor  enhancement 
of  rent  which  wa«  dJimiaaod  to  the  lower  Conrt,  whore 
tiie  mU  i«ne  niaed  Wae  the  genninenew  of  a  pottah 
plotded  by  the  defendant,— ;t«U  that  an  entirely 
new  plea  of  mlMDOetraction  of  the  tenni  of  the  leaae 
conld  not  be  admitted  In  epecial  appeal,  when  the 
beta  en  which  alone  it  conld  be  rapported  had  not 
ben  fcnnd  in  the  lower  Court  Batoosim  Kuook- 
Du  r.  PBBoiriTX  BAMKBjn        .    10  W.  B.,  484 

881 Ben  judicata— .irt  Zof  1877 

f  Civil  Proetdmrt  Cod»},  *.  B^— Raiting  mb  plea 
•'•  tfteial  arp*al.~Beld  that  not  only  may  the  plea 
of  rttJttJieata,  tbonsh  not  teken  in  the  memorandnm 
of  Appeal,  he  entertained  tn  lecond  appeal,  nnder  the 
proTimona  of  a.  642  of  Act  X  of  1877,  bnt  that,  eren 
whm  aaeh  plea  faai  not  been  ni^  in  rather  of  the 
lower  Conrti,  »  m  the  memonuidnin  of  «pp«al,  if 
taiaed  in  the  nmnd  appeal,  it  most  be  condteed  and 
drtermined  either  npon  the  raoord  aa  it  itandi  or 
aAtt  a  remand  tor  ftn^ngi  of  fact.  Hchaxius 
InuiL  «.  Ceattax  Soioa         I,  L.  B.,  4  AIL,  68 

KoTUBHtfATa  CauRs  t.  HomcoBnin  DoiBn 

pw*"i»-,a76 

Homoanm  Coggn  v.  KorLUKsXTii  Chttud 

[8Ha7,IB4 

&#  Uvavo  ICoYB  Dnu  e.  Hvb  Caifin>is  Baoot 

[8  W,&,  Act  2,146 


hronght 
appeal      PABBTAUin     aliat    Eottai    Thtas 
Salwoeai  TiTAS  aliat  Oyta  Tktab     8    "    "    " 


APPBLLATE  COXXRV—eontinMol. 
7.  OBJECTIONS    TAKEN  fOR   PIBST  TlUa 
ON  APPBAL-oomMmwI. 

889.   ■ . Plea   of  rtr 

judieeda  take*  for  tieflril  time  tn  Appeal— Pirmtr 
^  Caitrii  to  tnleriain  tY.— Althongh  the  plea'nr 
judicata  may  be  taken  at  an;  atage  of  a  rait,  Snclnd- 
ing  flret  Or  aecond  appeal,  an  Appellate  Conrt  ti  not 
bonnd  to  entertun  the  pica  if  it  cituiot  be  decided 
n^  the  record  before  that  Conrt,  and  if  Sti  coniider- 
ation  involTca  the  rffcrence  of  fresh  loniea  tor  detep- 
minatlon  by  the  lower  Conrt.  Mttkamvuxd  Itmail  t. 
Cialtar  3i»ffk  I.  Z.  M.,  4  Ml.,  £9,  and  Ttk  Itaraiu 

J898,  p.  lOi,  referred  to,    Kaxasai  £ax  «.    Subai 

ErirwAB  L  !•.  B..  ai  All,  446 

883. .  Blgbt  of  BTdt.— An  appeBant 

cannot  defeat  the  nitt  by  an  objection  to  the  phdntffl'i 
right  to  nie  hronght  forward  for  the  flrtt  tine  <m 


187 

884. ■    0^'ectio*     to 

cDmpttemcy  lo  lue. — Incompetency  to  me  ii  a  defect 
not  admitting  of  core  or  palBation.  but  that  plea 
being  of  a  material  preliminary  nature,  and  inTolving 
the  phuaUfl'i  loettt  ita»di  in  Court,  wai  held  to  be 
■dmiwible,  though  pleaded  orally  ftv  the  flnt  time  od 
appeaL    Baska  Eiihxk  c  Bfzhiawub  Lajj. 

ElAw».i 

880. Ahteftee  if  ten- 
der i^re  mit, — Where  a  party  hae  a  good  ohjeo- 
tifm,  rach  ae  an  abioioe  of  tender  before  rait,  to  urg* 
to  the  proaeoation  of  a  rai^  Ui  omiMkm  to  do  *o  m 
the  Snt  initance  ii  fatal  to  hii  availing  hinuelf  of 
it  as  an  objection  on  appeaL    HABOmu  AKBBir- 

OODDBIII  KEAIT  tl.  UOZVTFCX  HOSBKIV  EHAIT 

[S  B.  I^  B.,  670 :  14  W.  B.,  P.  a,  S 

898.  SnitMolhropyit 

en  affrtenent. — In  a  niit  tor  maintenance,  the  smoiuti 
of  which  had  been  fixed  by  agreement,  an  objecUon 
taken  on  appeal  that  the  anit  ahonld  have  been  hroo^ 
on  that  agreement,  held  taken  too  Ute  t  the  dirf^dknt 
having  been  made  aware  of  the  agrermeat  at  tha 
hearing,  and  not  ha«b>g  objected  on  thii  gnntnd  hi 
the  flnt  Appellate  Court.    Abkad  Hounv  Khav  v. 

NlEAt-ITD-Dni  Kbah 

[L  I..  B^  8  Oslo.,  84B :  18  a  L.  B.,  880 


897. 


■  PartMertkip — 

Contraet  Act,  i.  M2.— An  objectltm  taken  for  tlw 
flnt  time  in  tpecial  appeal  that  the  ptdntiS  had  no 
right  u  a  partner  and  no  right  to  rae,  nnder  l.  843 
of  the  Contract  Act,  waa  not  aQowed.  Bimiiim  Sabd 
V.  Baxpbbtab  Sa£It    .  .    96  W,  B.,  611 

898, Jtritdietion  of 

Civil  Coart. — A  party  who  applied  to  a  Magiitsate  for 
ttM  removal  of  an  obatanctiai,  having  been  Mfened  to 
the  Civil  Conrt,  brought  a  rait  there  and  (Atained  a 
decree  decbratory  <a  hk  right  of  way.  In  (pedal 
appckl  it  waa  objected  that  the  tnlt  waa  tut  ct^nii- 
able  in  the  Civil  Conit.  Held  that  after  decree  it 
oaght  to  be  preramed  that  plaintiff  Iwd  a  right  to 
bring  the  luU  in  the  Civil  Court,  and  the  abjection  wai 
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AFFBULATB  COUBT— «)«<•'*«<{. 

r.  OBJECTIONS    TAKEN    FOB    FIBST    TIME 
ON  APPEAL— eoMfiiHini. 


8SB. Comp»U»cg  of 

agent  to  «««.— Tbe  quetUm  of  compoUDcy  of  mm  agoit 
to  nu^  if  not  railed  in  tbe  initial  rtkge  of  a  niit,  ctn- 
not  be  p«rtnUled  to  b«  niwd  in  ipeci*!  appe^    boo- 

KBMIISONAIE  Box  v.  EOGBOOBtfE  DlAX  AwnSTEl 

ae  w.  B.,  ses 


88a  - 


<    JiwatwHey.— 


Where  the  d«fend«nta  for  the  flnt  time  In  Mcond 
kppe&l  objected  to  the  pluntifTi  rigbt  to  ne  on  the 
gnrand  of  hii  hiving  tkken  the  benefit  of  tlw  Iciol- 
ttM.'s  Act,  the  objeetjon  wu  enteriuned  bj  the  High 
Court  npoD  ftdniianoni  b;  the  pl^till^  of  the  fict  of 
hit  biMl*ency.    SiDODix  e.  fimu 

[L  Z^  &.  8  Bonk,  487 
88L- 


8mUfori«elt»a- 

torji  d«rM.— An    objection  lu^^    bj  the  mpon- 


sppttr  before  the  Collector  «nd  nuke  I^  objectioD  in 
tim^  hia  niit,«hieh«u  (Hie  merely  tor  dedsntidi  of 
title>  Koi  UuTGfore  wai  in  the  diicKtian  verted  in  the 
Coaii  by  the  16tb  Mxtion  of  Act  THI  of  1S6»,  ongfat 
not  to  be  entertained,  wu  not  allowed.  Spuicib  v, 
Pdbul  Coowsxy.     Bpbkobb  c.  Easib  BniaH 

[6  B.  L.  B.,  eS8: 16  W.  B.,  471 

Contra,  SoODEiniDiKA    CHOwsHSAin    v.    Ihius 

C&uitDEK  tLtnoowaa  .  .    IS  W.  B.,  34 

88& S^tfor  dtclara- 

tory  daerea — Wro»sfitl  dittraatt. — A  rait  wu 
hoDght  against  the  plaintiff  by  hii  tenanta  for  an 
Ul^ml  dIttoeM  in  attaching  crope  railed  by  them  on 
the  land  let  to  then  by  Mm.  The  preaent  defendant, 
ID  the  eonne  of  that  loit,  preeented  a  petition  to  the 
Conrt,  in  which  he  (tated  that  he  wu  the  owner  of 
the  laiid  on  wUeh  the  crope  attached  had  been  niaed. 
The  idalntiff  brooght  the  prennt  enit  tor  a  declara- 
tioa  of  hb  title  and  oraflnnation  of  poneHioo,  atleg*. 
iiw  tbat  the  detendaof  •  ttatenunt  affected  hli  (plain- 
Uffi)  title  by  thmwing  a  dond  orer  it.  On  apedal 
app««l  it  wu  obieotad  tw  the  fint  Ubw  that  ti»  pUInt 
OMilowd  no  caue  of  adjiHU  and  the  objeelinn  wu 
admitted  and  pMr^ted.  Jul  An  e.  KBOmux  As- 
dvkKumiu    .    eBZ..IUlB4:14'W'.  B,4S0 

888.- 


toru  d*ert»—Poimiio»- — 1  ,  _._  _ 
declaratioD  of  right  in  reipect  of  certain  property,  the 
lower  Appellate  Court,  


required  tor  a  enit  for  ponenion.  Hw  plaint  in  the 
■nit  wu  not  amended,  and  the  lower  Appdlate  Coort 
ercntually  gave  the  pUntitf  a  declaratory  decree. 
Soli,  on  WMnd  appeal  by  the  defendant,  who  objectod 
Uiat  a  nut  marel^  ftr  a  declaratory  decree  coold 
not  be  maintained,  that  anch  objection  ought  not  to  be 
allowed  nnder  the  circomttancei.  Sakaecti  e.  HAnrv 
[L  L.  B.,  9  AIL,  184 


AFFEU,ATB  CQiUKE—eoiaintud. 

7.  OBJECTIONS   TAEEN   FOB    FIBST    TIME 
ON  APPBAL~<7(m<<'ii«srf. 

884.  — — CaunnfaeHon. 

— An  objection  u  to  the  plaintiff  having  no  eauae  of 
action  may  be  taken  at  any  itags  of  the  iniL  FAS' 
BATi  Cbabax  HuxaOTADETA  «.  Eali  Kath 
UviKOPAiiHrA  .  .    6  B  Ii.  B.,  Ap.,  78 

Contra,  Eaucookax   SotOAB   v.   Bbomomotib 
DOBBBB IW.B^SS 

Bin>AKHni&  Cbowbkadi  t.  Bajkoean  Bon 

[U  W.  B.,  860 

888.  ; Plaiia  ditelof 

ing  wt  eatte  of  action — Ditcovtry  at  tie  ttagt  of 
an  appeal  nndsr  tJte  LetUrt  Patent  ofd^ect  in  t\t 
ptaini, — Where  in  an  appeal  tinder  a.  10  of  the 
Lettera  Patent  it  wu  brought  to  the  tlAioe  of  the 
Conrt  that  the  pUid  la  the  anit  diacloasd  no  eaau  of 
action  againit  the  defendant  named  therein,  the  Court 
entertained  the  ^ea  and  diamiaaed  the  antt.    Sicbb- 

TABT  01  SlATl  >0B  IVSIA  v.  SDEEDIO 

[L  I-  B..  Bl  All..  841 

886.- ^    XHtmittat     of 

rut  on  tit  gronnd  tiat  tie  plaint  ditelond  no 
eanM  (faction,  alliangi  no  nci  grotutd  taken  in 
(ie  wrtHex  ttaUwtenf. — It  ii  competent  to  the  defen- 
dant at  the  earlieat  poauble  atage  of  the  bearing  to 
obtain  the  declaration  of  the  Court  upon  the  qnertion 
whether  the  pli^t  doea  or  doei  not  diaeloae  a  cavae  of 
action,  even  if  that  qneation  ia  not  expreaaly  i^ied  in 
the  written  atatement.  Umamou  Dabbib  v.  Baj- 
KBiSTO  NuBsmr  .    8  C  W.  IT.,  230 


-In 


.  i Canea  <ifaetiont 

anit  by  a  pnTcbaaerof  an  eatate  to  nave  hie 
I  rraatered  iu  the  CoUeetorate  and  lua  poaaaa. 
oonflrmed,  wMcb  (uled  in  the  Conrt  ^  Brat 
but  wu  decreed  in  the  lowo  Appellate  Conrt, 
it  wu  held  to  be  too  late  for  the  defendant,  aftM- 
contetting  the  anit  in  two  Ccurta,  to  urge  in  apedal 
appeal  t^t  the  plaint  dinlond  no  canae  of  action. 
Bitkbb'Axz  SowsAO-m  e.  Joiaxtt  Ehat 

[U  W.  B.,  848 

'  SoosuxRiBA  CaowsH&ABi «,  Baj  Uoeah  Bobb 

[UW.B..860 

88a Came  tff  action, 

—Per  Fbabbov,  J.,  and  Stkaioht,  J.  (Bpaxeib,  J^ 

liuenting)— Tltttbi^i-    ' 

High  Court  ii  eompeti 

of  lS77i  to  ccniider  the  qneflaun  wneaoar  cue  pMm- 

ttS  luki  any  canae  of  action  or  not,  aUluBgh  anch 

Ciation  hu  not  been  railed  by  thedefwdantappal- 
t  In  the  Courta  below  or  in  hia  memonodum  of 
leoond  appeal,  but  b  taiicd  tor  the  flrat  time  at  the 
h^^  of  anch  >ppeal.  Lacekah  Pbasad  v.  Ba- 
HADiTS  SurOB         .        .       L  I*  B,  3  AIL,  6M 

889.  Canee   of  airtion 

—Prematnrt  tniL—S:  aned  If  (hia  nude)  ftir  parti- 
tion of  the  ertateof  r  <the  btiiar  of  JT)  in  the  life- 
time of  V,  who  wu  alleged  to  be  of  nnaonnd  mind.  W 


iizoabyGoo(^Ie 


(  m  ) 


DIQKST  OF  CASKS. 


{    «4    ) 


APFHUUAVir  COnBT—BontiMtd, 

7.  OBJKCTIONS    TAKEN    FOB    FIK8T    TIME 

ON  APPEAL— tfotfiawd. 
Bkd.fhadno  oMiMofKtion,— faUtluttthe  de- 
cTMOovldDotoDtluinoiuidbeietft^e.   Naxatana 
c.  Kkubvi.         .        .       1. 1..  B^  8  Kad.,  814 

S4a  SnU  for   par- 

tiiion  offortiiHt  of  properly. — A  CMe  ii  not  to  be 
decided  in  ipedml  appeal  npon  a  qncation  wliicli  wu 
not  TaiatA  or  tried  oi  conndered  by  the  Unrer  Coorts : 
the  objection  tbat  a  tnit  for  a  parUtim  pf  portion 
of  joint  propertj  will  Dot  be  token  for  the  flr«t 
time  on  ipetiial  appeal  wm  therefore  not  allowed  to 
pteTail.  Shib  Sahub  Soro-H  v.  NcrxaiHSB  LlUi 
I8SW.  B.,86a 

8^ i-'  -  —■- Separatt  tuitfar 


XXIII  of  1861,  ■.  11,  iiDtead  of  bdng  detennined 
1)y  order  of  the  Conit  ezecntdng  the  decree,  wa*  made 
the  nb]«ct  of  a  leparate  (nit  in  that  Conit,  it  wai 
held  Qwttthongh  tlie  form  of  proeednre  was  wtode. 


(here  wu  not  a  want  of  joriidiction  which 
bemadeagronndof  objection  in  appeal.    Pukub- 

" ■" "- c,    JAVXBI  EooiR 

[19  W.  B.,  M) 


■  PSBSEAS   NAXUK  BraSH   o 


[L  I-  B.,  10  Calo.,  lOei 

84&  Bale,  Mttiug  sside-  &{- 

Hng  up  •«»  eatt  on  appeal — Suit  to  itt  atide  tale 
oa  sro"*^  of  fraud,  mitrepratentation,  etc.,  by  vendor 
— Baiting  una  at  fo  breaek  of  covenant  far  title. — 
When  a  vendee  who  inea  to  canc«l  a  nJe  on  the 


he  it  not  enlitied  to  let  np  in  lecond  appeal 
founded  on  the  inplled  eorenaot  tta  title  nnoer  tne 
Traofter  of  Property  Act,  t.  66.    Mabokid  c.  Sita> 
■AiuxTAB  .  L  Ik  B^  10  K«U  60 

8*4.  Sarvloe   of  aommoiiB— 

Objeetio*  Aat  utit  o<tg\t  to  hatrt  bee»  ditmtttdfor 
Uon-terviee  oftmnmont  o*  non-payment  iffeoete.— 
WheiB  Uie  Conit  did  not  dinniH  the  niit  nnder 
t.  6  of  Act  ZXni  of  1861  le  it  ihonld  have  done, 
bnt  proceeded  with  the  mlt  and  paued  a  decree  from 
which  the  original  defendant  appealed  on  the  meriti 
to  tha  Aeditvit  Judge,  withoot  toldng  the  objection 
that  the  nut  onsht  to  haie  been  tUAniiied,  It  wai 
hdd  that  he  oonla  not  raiie  the  objection  tor  the  flnt 
time  in  ipecial  appeal.    Abas  e.  Iskahhui 

[fi  Bom..  A.  C,  lie 

848. 8ettlem«iit~fi«i</or  poe- 

tettion. — In  ■  rait  to  reooTer  poeiwnon,  the  plaintiJI 
alleging  (hat  the  land  in  diipute  from  which  he  had 
been  onited  had  been  nttled  with  Um  by  QoTemment 
in  1883  a«  part  othiiaunindari,  andthe  defendant 
allenng  that  the  land  wm  part  of  bii  lakUraj  garden 
lan^  much  had  been  rdeswd  by  Qovernment  from 


APPBUiATX  CGURT—eontinned. 
7.  OBJECTIONS    TAKEN    FOB    FIB8T    TIME 
ON  APPSAL— «(Mi«MMrf. 
the  Conrta  below  Connd  that  the  laude  li 


diapnte  woe  part  of  thoie  which  had  been  fettled 
withtlMplBhitiS.  OnappealtothePriT]>Connoil,tli« 
defendant  attempted  to  uiow  that,  aMnming  the  land* 


_  ^ haTebeenpait  of  tboMtettledwiththe 

plaintiff,  that  (ettlemcait  had  becD  improperly  made. 
Se/d  that  thie  contention  wai  not  open  to  the 
defendant  npon  the  record,  never  having  been  taken 
Id  the  Courti  below.  Bumah  Dabi  v.  Lauhmasi 
[8  a  1*  R,  P.  C.  64 :  U  W.  R,  P.  c,  a7 

846. TracBfor  of  oa*«— Objection 

fo  transfer  of  eate  fitr  e»eontion  of  (teorvc— An 
objection  on  ipecial  appeal  that  the  tranifer  of  the 
nut  for  execntkm  had  been  made  without  inriadictioo 
waa  alloired  to  be  teken  in  ipedal  appeal.  Haus- 
OODSKIK  «.  BeASOO  S4HU  IB  W.  B,  84B 

847.    Ohieetion      to 

tranifer  from  Mitneif  to  Jwige. — AHboogh  the 
tianncv  by  the  Jndge  of  a  caae  from  the  file  of  the 
Hnnnf  to  that  of  hia  own  Conrt,  and  the  de<ndon  of  it 
npon  ianiee  framed  by  and  evidenoe  talceD  before  the 
Honiif,  is  hnpicper,  yet,  if  DOobJectbnbe  takentoit 
at  the  time,  it  mnit  be  preeamed  that  the  paitiet 
eooeeoted  to  the  action  of  the  npeiior  Conit,  and 
they  are  not  at  liberty  to  awdt  iti  dtcinoD  and  on 
fluffing  it  advcrae  to  them  to  Uke  aioeption  for  the 
fint  time  to  the  ConrVi  proceeding!  on  a^Hal.  Ya< 
xooB  Au  v.  LuomniM  Dasb    .        .  S  ja.  W.,  80 

848.  - 


-  Taltuttios  of  rait— ot^M- 


ion  at  to  rialnaiian  of  jwf.-^An  objection  to  the 
decree  of  a  enbordinate  Conit,  fonnded  t»  the 
improper  valuation  of  the  niit,  ii  not  mch  an  objec- 
tion ai  may  be  entertained  when  tailed  for  the  fltet 
time  in  ipeoal  appeal.    KAi^DDni  OvBu  Baxus  v. 

Baohooji 1  Bom.,  OS 

Kalu  Cooiux  CHiTmna  v.  Kbiico  KtBHOsn 
FoKSAX        ....         UV.  B,19a 

848.  ■ Olgeetion       to 

valtiation  qf  Mttf. — Vfbiaa  no  qneition  of  valnation 
kr  the  pnrpoie  of  detennining  the  anmmt  of  inititn- 
ti(m-fM  payable  on  a  nit  has  been  nnwd,  mther  in 
the  Coort  of  flret  initance  or  in  the  gronndi  of  appeal, 
the  Appellate  Conrt  ii  net  competeot  to  niMn  inch 

Sieataon.    KaIiA  Chato   Sbh   v.    Ainnrs    Kbibto 
on SaW.B,488 

86a Qiuatloa   of 

deflotaucy  of  Comt-f^  not  ntlHd  tn  the 
Conrt  of  flrst  toBtMUM—Conrt  Feet  Jet,  t.  ia^~ 
Siioppel.—The  phtintiffi,  ining  hi  reepect  of  certoin 
pMi  of  land,  by  nuat^e  nndsrvaliied  thur  claim 
wiUi  regard  to  the  i^  land,  and  In  c<Hueqnenca 
paid  an  iojaufflcient  Gonrt-fee  on  their  plunt. 
Thii  nnitoke  wai  not  diacovered  nntil  the  can  had 
oome  In  appeal  before  the  Hi^  Court,  and,  when 
diKovered,  the  deflcioioy  waa  at  oDoa  made  good. 
Seld  tfaatt  no  lOeai  »f  to  the  deficiooey  b  the 
Conrt-fee  Wving  been  r^aed,  aa  it  ndght  teve  bean, 
by  the  def  endHit  beAve  the  decinon  of  the  enit  in  the 
(jonrt  ot  fint  Inetancft  rocb  plea  ooold  not  be  ralaod 
for  t^e  flnt  time  in  appeal.  Wilatat  All  Khah  v. 
Uhardaraz  Au  Ebah        ,  L  Ii.  B.,  19  All,,  166 


lizcdbyGoOt^Ic 
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DIGEST  OF  CASES. 


APPEIiLATB  COtTBT— eoMiJtuteri. 
7.  OBJECTIONS    TAKEN    FOB    PIE6T    TIME 
ON  APPEAL— cowiiwied. 

881.  — WIU— TVnMoefioM   trMted  at 

gift — Olgtetio*  to  it  at  a*  invalid  vtilt. — In  knit  to 
recover  certain  property  left  by  one  S.  both  the  lover 
Conrta  faund  tW  It  had  heaa  left  by  S  before  hi* 
dekth  to  defendants  by  way  of  gift.  In  apecUt  appenl 
the  pUintiffa  tsued  the  objection  tint  nnderthe  Hinda 
Willi  Act  a.  verbsl  will  of  tlus  kind  wai  not  legtl. 
Bild  that,  after  two  Coarta  had  decided  nn&Tonnbly 
to  pWntiffthe  only  caat!  raieed  by  him  thCTe,  be  could 
DtA  now  tnm  round  and  throw  ont  the  defendant's 
CMS  on  t  teohnical  groond  tliat  the  alleged  gift  wm 
raally  a  will.  Eidha  Bullcte  CstroKSBBirprr 
V,  Basis  Uaskitb  Chuoebbhtft     SS  W.  B.,  SSO 

86a Withdrftwal  of  urOt— Pita 

taim  for  tit  «rit  time  at  the  hearing  of  ncond 
appml. — The  pies  that  the  plaintifl  had  improperly 
been  peimitbed  to  witbdnw  from  a  tcrmei  suit  with 
liberty  to  bring  the  preaent  ona,  which  had  not  been 
t«kaa  in  the  lower  Court*,  and  waa  not  token  in  the 
memorandBm  of  Mcood  appwl,  waa  not  permitted  to 
1m  nrged  at  the  hearing  of  the  moouiI  appeal. 
ZAXDBUonuBA  V.  Eeitjia  Tab  Khas 

[L  I*  &,  S  AIL.  6fiB 


AFFUOATIOir. 

8m  Ludtatiox  Am,  1877.  a.  4 

CL  I..  XL,  B  Had.,  9S0 
Z.  Ik  B.,  S  Bom..  680 
by  penan.  not »  party  to  •ott. 

rStsf  HAHAS-Binin!  Ot  ESTATI  VY  CoiTBT. 

-    [L  I-  B.,  15  O&la,  SB8 
Set    PxAOTiai — CiTiL      Cabbb — Afflioa- 

TIO  j[  BX  rsBflOH  DOT  PA&TZ   TO  BUTT. 

[I.I..Xt.,17  0aJc,S8B 
to   MiotlMT    Jadge   aAar  nftisi^ 

Set    PsionoB— Cini,    Cabm— Afpuca- 

TION  AnSS  KKFTTBAC. 

{LI..B^16BoiiL,SU 

for  «xeoatloi^  of  d«orea. 


Sat  Cabbb  vvowr  LnoTAiiOF  Act,  1877, 
AST.  179  (1871,  AST.  1S7  1 1859,  «.  SO). 

to  sua  In  forma  pkt^erls. 

See  Uaxoiusaf  Law— Dowzb. 

[IB  B.  I..  B..  806 
S4  W.  B.,  168  :  Ik  B..  a  L  A.,  ass 

See  Cabis  vsdis  Pavtkb  Stttf. 


AFPpnmcENT. 


ATFOrNTMEUTF— oomIkM. 
(tf  danghter. 


Poorer  of— 

See      HurDT      Law — EirDOwmin — Dn- 

HBBAi^  or  Uakaoik  ov  Bifdowxbict. 

[I.  L.  B^  IT  Bom.,  600 

See  Hiiiiio  Law— Wat— CoHSTEDCTioir. 

[L  L  R,  IS  Bom.,  888 

I.  Ik  B..  16  Bom.,  48a 

I.  Ii.  B.,  10  Bom,  647 

X  Ik  B.,  SI  Bom.,  700 

Set  Will — CoiraiKTroiioR. 

rLIhB^4CftIo.,BU 
Z.  I,.  B..  18  Bom.,  1 

AFFRAIHEIiaiirF  FBOOEIBDINa& 


~  Colleetor  aoting  In— 


See  Sahotiov  to  PBOSBcrrioif- Whb»» 

BAXCVION  IB   inOBBSABT  OB  OTKKRWUM. 

[L  Ik  B.,  17  CMo;,  87a 
AFFBOFBIATIOIT  OT  PAYHENTS. 


-  FRyment  of  rent.~A  general 


payment  nude  in  one  year,  witboat  proof  that  it  w 
in  aatisfaction  of  Uie  rente  of  that  yor,  may  be 
applied  in  Batt>fiH:tu>n  of  the  arrean  of  the  previona 
ye»n.    Ahxuix  e.  Bsovis 

[W.  B^  1864.  Aot  X,  16 


—The  payments 


each  year  most  be  pieinmed  to  be  for  the  enircnt 
yMT,  and  sorplos  paymoits  to  be  for  the  pMt,  not 
snbsranent  years.  Tasamohu  Dobbu  r.  Eaj.lt 
Cbdxb  Sdbxah  .    W.  B„  1864,  Aot  X.  14 


-Where    i 


paysmonn  to  lus  landlord  on  teoovnt  of  rent,  witlmnt 
any  ipeeifieation  wheths  the  paymoit  wm  for  dd  or 
enhanced  nnt,  the  landlord  Is  at  liberty  to  cre^  the 
payment  aa  he  thinks  fit.     SbVSfO  HoTIB  c.  KaSHXB 

Eaxt  BaiTTTAoaABJU  7  W.  ]EL,  611 

-Patyment  of   dahta—Dtbi 


harrtd  bg  limilalion. — An  nnapproprlated  payueat 
ig  to  be  applied  to  the  earBeat  debt,  altbon^  the 
debt  ii  barred  by  the  Act  of  Limitatiou,  wlnte  tbe 
&cts  do  not  nuse  any  question  wltich  might  aflect 
snch  priority.    Hoobbaffas  «.  Yehcatabatadoo 

[61CML.8a 
HttLOBlBP  GBLUOHABD  t^  OOOEAB  HadHAT 

[8  Bom.,  A.  a,  9 


lizcdbyGoOt^Ic 


DIGEST  OP  CA8B8. 


<  m  ) 


AFFXtOFHIATIOZr    OF     PAWBZTFS- 


5. F>yin«nta     niupplled 

by  eitber  the  dobtcr  or  tlu  creditor  ahonld  Im  kppro- 
priaUd  to  tbe  eariicr  Kan*  mtking  np  tba  debt  doe. 
Thii  ralB  i<  not  Impaired  by  the  dtduions  in  Uw  cbms 
of  MilU  T.  Fawkn,  B  Bi»g^  IT.  C^  466,  and  VmA 
T.  Eodaio*.  SD<0.  IC  atd  S^  «'A  Hnusl 
KAMSAUnAK  e.  Qisiai  HDiaArPA 

[B3bd.,ie7 


8. Coairaet  Act,  t: 

90, 74.--la  omuUmtiou  of  la  adTwee  ol  SllB,  tlw 
dtfcB&nt  aemtad.  In  (kTonr  of  tlie  pUntifl,  s  aort- 
gag«-t>caid.  dated  STdNoTembnUTg,  by  wliich  it  waa 
rtipnlated  that  the  amoant  ifaoald  be  repaid  "  in  kind 
by  ddivery  of  halt  the  •mount  of  tin  mbbi  cn^  of 
eveij  dewfiptiiai  produced  at  the  fint-daa  rata*  i  and 
in  CMS  th«  earoe  la  not  paid  in  Undi  it  will  be  paid 
prindpal  witb  mt^cat  mm  tba  date  of  exeontion  at 
one  anna  per  cent,  va  mtnaem  in  caeb  in  the  month 
o4  Baiwkh  1287  F.  8.  <April  1860).  The  defendaoti 
kdmitted  execntion  of  the  bond,  and  pleaded  pay* 
tnmta  m  gnin  to  the  amonnt  of  ttlSO,  which  they 
failed  to  proTc.  It  mi  found  that  the  plaintifl  had 
rtecaTed  payment*  in  giKn  to  the  extent  of  B71, 
more  than  half  of  wUcn,  however,  he  daimed  to  be 
entitled  to  approraiate  to  the  paynuot  lA  olHttir  antfr 
cedent  debte  wUdb  were  doe  to  him  by  the  defco' 
(bnta.  It  WM  not  etated  at  tlw  time  of  payment 
towards  which  debt  the  paymmte  were  to  be  ^iplled, 
bnt  all  the  naymenU  were  admittedly  made  in  kind. 
Htld  that  tne  pl^tiff  was  not  miitled  to  appre- 
ciate the  pavinenti  to  tbe  antecedent  debta,  inaa- 
mneh  ai,  within  the  meaning  of  i.  60  of  the  Con- 
tnct  Act,  there  were  ".other  drcnnutencei "  in^cating 
that  the  paymtnte  wen  made  in  liquidation  of  tl^ 
•mount  of  tbe  htad.  Snvarr  Lxii  tt.  Baijvath 
Sox        .        .        .  LLB,  lSCaIa^l64 

Cauirael  AH 


(IX  ^  lf/72),  t.  60—Craditor'i  approm^ou  c/ 
pagtunit  to  ona  or  othw  oj  ithU. — One  of  tin) 
moitgagei  bore  interest  at  I>  per  cent,  on  tbe  mot- 
Ipige  drat  payable  with  eoa(^  and  the  other  carried 
■impla  intern*.  Paymenta  made  by  the  debtor  lud 
be«i,  appropriated  by  the  erector  to  paymmt  of  the 
inteteat  en  tba  hood  bearing  rimple  hitemt.  whOe  the 
«omponiid  Intcmt,  on  the  other  band,  had  been  left 
to  accnmnUe.  In  a  eoH,  tmnght  ag^net  the  re- 
__.  -■^"-- of  t^  debtor  after  hiadeceiie,  to  enforce 
«  bearing  «<^poimd  intereit,  tbe  ob]«e> 
m  to  the  appropriation  by  tbe  eredMor. 
S*ld  that  the  rale  hi  1.60  of  the  lodian  Con- 
tract Act,  1872,  fcliowi  the  ordlnsTy  law  to  pmcrib- 
fng  %  rale  at  to  the  ease  hi  which  the  creditor  may,  at 
hi*  (Uaerction,  apply,  to  one  or  other  of  the  debte  dae 
(o  tdm,  payuenta  made  by  the  debtor.  A  relaetance 
riiown  by  the  debtorto  agree  to  pay  compound  interest, 
before  be  eaeented  tbe  mortage  bond  ^  raebintereat, 
wae  ttot  an  indicstiao,  within  that  aecticn,  that  be 
inteoded  t^t  appUeatloa  of  bit  paymenta  dionld  ba 
-made  bit  to  that  bond.  BAUnrAX  Eom  «.  Maho- 
KKD  Mbbdi  Hoflcm  Ebaii 

[I.  Ih  B.,  Se  CSle.,  8S 
S  C.  W.  H.,  S8S 


AFFBOV^Ba 

Set  data  tnmis  AoooxPLioa. 

FroBscotion  of— 

Sii     FsAonoi— CsmDCAL      Cabh— Af- 
PBOTVU  Z.  Ii.  B.,  B4  CMla,  40S 

L Hode   of  deedlns   wltb  «vl- 

denoe  of  approTers.— The  evidence  of  penona 
wlio  are  themKlrei  liable  to  pnniihment  ibanld  be 
carefally  nfted  and  tested  before  they  can  Ije  railed 
on  in  a  Court  of  law,  Quim  e.  Blu  Ali  aliat 
Dduoo  Khav  .        .  .  6  V.  B^  Cr.,  77 

S. Unoonoboivtad      wiAxaaa.— 

The  erUeBoe  of  an  approrer  ii  not  mffieient  to  con- 
vict a  peraon  charged  with  an  offenc&    (toBur-  «. 
Toui  DoUB   .         .        .  8  B.  Ii.  B,  A.  Cr.,  06 
QCEBir  E.  Ibhbx  Mditdlb  S  W.  R,,  Or.,  8 

QuBEir  e.  Nawas  Jux  .  .  8  W.  B„  Cr..  19 
Qnu«  «.  Bak  Saook  .  .  8  W.  B..  Cr.,  67 
QuEBir  «.  Cbibao  Ah  .        .  IS  W.  B„  Cr.,  8 

8. Whera    a    priaoner 

had  been  fonnd  guilty  by  the  jnry  on  the  nnaom^xt- 
rated  evidence  of  an  approver,  after  the  Jndga  in  hii 
■nmming  np  had  pdnted  oot  to  them  the  deairability, 
ander  ^e  drcnmatancea,  of  nob  oorrobcsBtion,  the 
High  Conrt  en  appeal  refnaed  to  wt  adde  the  con- 
viction.   QcsBB  D.  Hahixa  Chaxdka  Dab 

[6  B.  L.  B^  Ap.,  108 :  15  W,  B^  Or.,  87 


MoH,— A  omvictitsi  baaed  on  the  temmcny  of  vp- 
provera,  nnoonoborated  aa  to  the  identity  of  tbe 
aecnaed  peiaco,  cannot  be  (Uitained,  and  confenrtona 


6.  — When    evidence    ia 

[^voi  by  an  approver,  it  ii  not  important  to  coander 
whether  a  itory  told  by  the  accnaed  to  liim  talliea 
with  that  made  to  another  peraon.  Qirizir  «.  Ntta- 
UK  MRU     .    ■    .        .1  Ind.  Jnr.,  TX,  B,,  171 

6. DiTftotlon    to    Jury.— A    8«» 

non*  Judge  ehould  not  permit  tbe  evidmce  of  an 
approver  who  waa  examined  aa  a  witnen  before  l^e 
commitUng  Hagietrate  to  be  lud  before  the  jnry 
by  whom  Oie  prlMaen  were  tried.    Avoittiidvb 

[4»Ml,Ap,» 

7. In  »  oaae  In  wUeb 

the  principal  evidence  againat  an  aconaed  it  the  evi- 
d»iee  of  an  approver,  a  Seaoont  Judge  ihonU  care- 
fully wanrthe  jury  of  the  inArmlty  wMeb  attache* 
to  tiiat  evidence,  and  he  ahonld  alto  tell  them  (if  tbe 
fact  be  ■))  that  the  approver  ia  tpealdng  under  the 

^B,Ci.,19 

8.  Corroboration— JDoootiy.— 

Bale  ae  to  corroboration  of  the  evidence  of  an  apfRO- 
rer  laid  down  in  eaae  of  daooity  nnder  a,  400,  Fmal 
Code.    QiTBBV  c.  Ealu  Cbjdtd  Dow 

[U  W.  B.,  Or.,  n 
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NGBST  or  CASBB. 


APPBOVSBS— «i>N<titMiI. 


e. 


-Tl» 


of  the  evidence  of  ui  ftpprover  ibonid  ajiM  from 
other  evideaca  relative  to  ficti  which  implicate  the 
pTuoa»  in  the  mwe  yny  u  the  itory  of  the  «ippit)*er 
doe*.    QuiBH  V.  Bixoin  H^ia  Bi.inB)U 

[10W.B.»Op.,17 


evidenoe  of  a  witaen  who  nyi  he  oommitted  breaehe* 
of  the  law  «i(h  the  accused,  if  the  witne«  ii  not 
op«D  to  the  aune  chairge  ai  the  accuied.    Ix  TEl 

UATTXB,  or  BtMONI  Xakt  POBUUmOK 

U.^ CotifiiMiom  nfeo- 

prito—rt  vktit  olktrt  ■«■»  afMaf.— Kuct  corre- 
■pondence  in  det^e  of  levera]  (tatemenU  made  bj 
an  approTtr  in  tlie  coarae  of  a  trial  i«  not  oorrobo- 
Mtive  evidence  auch  ae  ia  onfinaril;  reqn&ad  to  make 
It  nfe  to  oonvict  a  particnlar  priiuner.  Confei^oiu 
oif  prWmcn  are  not,  aa  agvnit  th^  fdluw-piiaonen 
B  tuA  preaent   when   tlie  oonfeaooDl   wt 


made,  auoh  oonobontife  evidmce  of  the  atatenmt 
of  an  approia  aa  would  jnatif y  the  oonTietion  of  the 
other  pmoocn  theretm.  Qunir-EicrBBm  v.  Bbput 
B»wu     .  I.Ii.B.,100ftlC(,«I0 

IS, — — — — —  Daeoilg — Ftiter- 

tio»  of  italtn  proptrfy.— Crinnnal  Conrfa  dealing 
with  an  approTBr'e  evidence  in  a  caie  where  eaveral 
penona  are  oha^ed  atumld  require  conoboiaUon  of 
hi)  itatementa  in  rcapect  of  the  idoitity  of  each  of  the 
bdlvidnal*  awowd.  Q»»t»-Bmprai  r.  JIsm  Sarau  , 
I.  L.  S,  8  Ml,  S06,  (iu4t—Bmpr*M  v.  f  wpt, 
IFetklg  JToltt.  All.,  188«,  p.  66,  and  Rtj.  v.  JM- 
liiu,  8  Cat,  C.  C,  536,  referred  to.  A,  B,  M,  R, 
wxA  S  waretried  together  aa  a  charge  nnder  a.  460 
of  the  Penal  oode.  The  prindpal  andeooe  asainft  all 
of  them  waa  that  of  an  apitfover,  AgiUnat  A,  B,  and 
Jf  there  waa  the  further  evidence  tbat  they  prodoced 
e«rt^  pcatirai  of  the  property  itnlem  on  tne  ntght 
of  the  enme  from  the  hnnae  whne  the  crinM  waa  oon- 
nttted.  With  regard  to  £,  it  wu  proved  that  he 
wa*  pnaent  when  S  printed  out  the  ^laee  where  aoim 
4if  the  propwty  wa*  dog  up,  bnt  he  did  nc4  appear  to 
Ittve  aaid  anjtUng  or  given  any  direction!  about  it, 
Stld,  with  reterenoe  to  X  A,  and  JT,  that  it  ooold 
not  be  ttiA  that  tlidr  reoent  poaa«Mton  of  part  of  the 
didlta  property,  ao  aiien  after  it  had  been  rtoloi,  waa 
not  ndi  oorrobomtion  of  the  approver't  evidence  of 
thor  participation  in  the  crime  aa  entitled  the  Comt 
to  act  npon  hia  itwy  in  regard  to  thoae  peirtiotilar 
powna.  Held  thatt  inaamnch  aa  there  waa  no  inSi- 
dent  material   to  warrant   the   inference  of  gnilty 


ige  on   f  I   part,  and  with  i^ard  to  if  no 
property  wat  fonnd  with  him  or  prodnced  through 


[I.L.B.,8All.,S0e 

IS.  Conditional  pMrAon—Witk- 

drateal  qf  pardon — Jtiriidictioit  qf  MagUfraft — 
.Criminal  PrMtitre  CoiU,  18!%  :  349,—^  paHy, 
charged  along  with  othen  with  mnrder,  having  had  a 


falie  evidence.  The  Seeeioni  Jadge  oonaldered  tbat 
the  Deputy  Kwiibate  waa  boond,  nndar  a.  S4i9; 
Code  of  Crmlnal  Prooednre,  to  cooumb  on  the  cngiDai 
chugs  ot  murder,  and  not  on  that  af  giving  talae 
evldeoo^  and  he  reoomBiended  that  tbe  oner  of  coof 
mitment  ilwnld  be  qna«£ed  and  the  Deputy  Hagia- 
trate  directed  to  oocandt  on  the  dia^  of  mnrder. 
The  High  Conrt  declioed  to  interfere,  a*  there  waa 
evidence  on  tbe  record  tending  to  mpport  tiie  cbug* 
tor  givii^  falie  evidenae,  and  a«  •.  S40-  did  not 
have  the  efleot  of  taking  away  from  Hagiatratei  the 
power  to  entertain  a  diMge  of  thii  kind.  QHsaa  v. 
MoLLiox  Juo»>o        .        .    SB  V,  B^  Or^  IS 

14. Crimiital  iVooe- 

({«r«  Co3i,  1873,  t.  SaS—WiAdnaoal  of  pardon— 
Froctdmre.—Fir  Finat,  X— There  i»  a  grave  donbt 
whether  tbe  depodtion  of  an  approver,  taken  befere 
the  comioitting  Magistrate,  may  be  naed  aa  eTidmca 
BBainathiiaceomplicie*  on  their  trial  before  the  Beadona 
Conrt,  the  conditional  pardom  ot  the  approver  having 
been  withdrawn.  Where  a  cooditicaiat  pardon  granted 
to  an  approver  ia  withdrawn  D&dsr  •■  849  at  tbe 
Criminal  Pn)cediu«  Code  hj  the  Beniinu  CMirt,  the 
Judge  oitght  to  wait  till  the  ctmclnnon  ot  the  trbil  of 


[T  a  L.  tt.  ee 

IB.  AdwutnUlitjf  of. 

Hfter  vUUrawtU  o/ponTeia.— Whether  the  depo^ona 
of  an  approver  taken  before  the  committing  Ha^atrata 
may  be  naad  in  the  Seannu  Cooit  ei  evuknce  uunat 
aeoomplicea,  the  apprarer  having  rrtracted  Ida  former 
etatement  and  the  conditional  pardco  having  !n  con*e> 
qnence  been  withdrawn.  8ei  jo^nd**  Paramaniai, 
7  C.L.  B.,  66.    Namka  Malla  v.  Emfsub 

[iaai.,K.sa0 

-  Criminal  Ftoee- 


dmrt  Codt,  lS7a,  t.  84a—Amputtal  of  pritonet— 
Witkdraieal  of  paadon  graiUtd  to  apfrovtr  ^Ur 
jnigmn^  t^  aeqmttal — Contietionon  trial  impro- 
ptna  origtnaiad,  fowtr  of  Big%  Conrt  to  ttt  atidt. 
— AtaSeadona  trial  tbe  Judge,  aftm  acqiuttdng  the 
priaoner,  pasMd  an  order  witbdnwing  a  pwdon 
already  granted  to  an  appn)Ter,  who  bad  given  fail 
evidence  aa  mch  approver  befon  tbe  Seedona  Conrt, 
and  ordered  hii  commitment.  The  approver  waa 
charged,  tried,  and  loond  gnilty.  Bald  by  UmzB, 
J.,  £at  ttie  order  withdrawing  tbe  pankn  and  com- 
mittii^  the  approver  wai  contrary  to  the  proriiiaM 
of  a.  84S  ot  the  Criminal  Procedor*  Cod^  the  wonk 
"  before  jndgme&t  baa  been  pNMed  "  being  wcidi  In- 
aarted  in  thaaectimtopntalidit  to  the  time  within 
which  the  power  ot  withdrawal  ot  tbe  panlon  confer- 
red  in  the  Conrt  of  Seaoana  may  be  actually  exerciaed  1 
and  that  ther«tore  tbe  trial  ot  uie  appMvar  waa  illegal. 
The  power  ot  directing  oommitmanb  conferred  upoo 
the  Seenona  Conrt  by  a.  849  ot  the  Crindnal  Proce^ua 
Code  can  be  eierrtaed  only  before  jndnient  haa  boas 
puwd.  Htld  by  MaouUK,  J^.,  that  it  U  not  neceoair 
that  (he  order  ibonld  be  made  before  judgment  la 


iizoabyGooi^le 


(  «1  ) 


DIGEST  OF  CASES. 


MMCd,  bnt  thtt  it  mmt  appcw  to  the  Judge  before 
M  pMM«  jndgmait  that  the  condltioni  of  toe  pardon 
have  not  been  complied  with  ;  and  that  in  the  present 
caieit  wa*impo«rihle  to  iiolil  that,  becauMthe  actual' 
order  of  commitment  of  the  accused  wa«  written 
(although  in  the  jnd^ent)  after  tlie  acquittal,  there- 
fore it  did  not  appear  to  the  Jndce  before  pamnf; 
JDdgtDent  that  there  were  gronnda  for  bi<  ordtr.     In 

THE  ItATTKB  OF  THB  PBTITIOS   0»   NoBtX   CHDIJUEB 

Bahieta.    Ehpsbbs  v.  Nobiv  Csditdbb  Barikva 
[I.  Xi.  B.,  8  Cale,  660 :  10  a  L  Bh  369 

17. Criminal  Prace- 

dmrt  Codt,  tSaa,  t.  338—Ttllder  of  pardon  to  ae- 
eompliee  uAo  iai  pleaded  ffnilfg — Accomplice- 
Evidence — CorrcHoration. — A  Court  of  Sewion,  under 
>.  8S8  of  the  Criminal  Psocediire  Code,  tendeml 
a  pardon  to  an  accuMd  penon  charged  joint);  wjth 
two  othen  for  the  tame  oflenee,  whn  had  pleaded 
guilty.  The  tender  wai  accepted,  knd  mch  perscii 
w a«  examined  M  a  witnea  agauut  the  other  accuted. 
Held  that  the  tender  of  mrdim  wm  not  improiKrly 
made,  and  the  evidence  of  the  approTCr  wae  ftdmitnble. 
Per  Dnrnort,  J. — The  word  "  snppoaed  "  in  i.  33B 
mnit  be  taken  merel;  a>  Intended  to  exdnde  the 
rtK  of  •  man  who  hs«  actually  been  convicted  of  the 
crime,  and  not  Uie  cue  of  a  man  who,  althongh  admit- 
ted to  be  a  party  to  the  crime,  is  onoouvicted.  Qttbsn- 
EnRiBB  r.  Kaui;  L  I-  B.,  T  AIL,  160 

Wl Criminal  Proei- 

dure  Codt,  1873,  e.  a40—WMdrawal  of  pardon 
granted  under  i.  S4S. — A  pardon  granted  nnder 
■.  849  of  Act  X  of  ISTS  was  withdrawn  by  the 
Senioni  Jndge  before  the  hearing  of  the  whole  of  the 
evidence,  without  proof  that  the  statement  made  by 
the  perxm  pardoned  waa  inconaiitent,  except  npon 
most  immaterial  points,  with  previoui  statements  by 
iitm  or  contradicted  by  the  evidence,  and  before  any 
eridenceaftecting  hii  veracity  bad  been  given.  Meld 
that  the  pwdon  had  been  impmperlj  withdrawn. 
SsnTOP  V.  Bkpbbbb  .    lac.  Ik  B.,  336 


a  Magistrate  at  Benares  with  offences  punishable 
nnder  is.  471,  47S,  and  474  of  the  Penal  Code  mode 
a  oonfeinon  to  the  U^atrste  in  respect  of  those 
offences.  He  was  thai  sent  in  custody  to  Colcntto, 
and  was  there,  together  with  other  persons,  charged 
before  a  Magistrate  with  offences  puniahsble  ander 
as.  467,  473,  and  475.  The  conduct  to  which  these 
charges  related  waa  closely  connected  and  mlied  up 
with  that  to  which  the  charges  first-mentioned  had 
reference.  Under  s.  837  of  the  Criminal  Procedure 
Code,  the  Magistrate  at  Calcutta  tendered  a  pardon 
to  the  prisoner  npon  the  conditions  specified  in  that 
section,  and  the  prisoner  accepted  the  pardon,  and 
gave  evidence  for  the  prosecution.  The  Magistrate 
held  that  this  evidence  was  not  snfllcientlj  corro- 
borated, and  accordingly  discliai^ed  all  the  aeensed, 
bat  the  ptrdon  was  not  with^wn,  and  thero  waa 
nothing  to  show  tllat  the  Magistrate  was  dinatisfled 
with  ibe  prisoner's  statements  or  ccDsidered  that  he 
bad  not  complied  with  Qie  conditions  on  which  the 


AP-pROVBRB—cominiud. 

pardon  waa  tendered.  Subsequently  the  nriscncT 
was  committed  by  the  Magistrate  of  Benarea  for  trial 
before  the  Court  of  Seaaiona  upon  the  charges  nnder 
M.  471,  472,  and  474  of  the  Penal  Code.  Hepleaded 
not  guilty,  bnt  did  not  in  terms  plead  the  wtfdon 
as  a  bar  to  the  trial,  th-^agh  he  made  aome  reference 
to  the  subject  j  and  the  Sesrions  Judge,  having 
made  a  brief  inquiry  as  to  the  proceedings  at 
Calcutta,  came  to  the  conclusion  that  there  was  no 
sufficient  proof  of  any  conditional  jardon,  and  con- 
victed and  sentenced  the  accnsed.  Seld  that  by 
tho  terms  of  the  conditionol  pArdon  granted  to  the 
accused  by  the  Calcutta  Magistrate,  the  conditions 
of  which  were  satisfied,  as  waa  ahown  by  its  never 
having  been  withdrawn,  the  accused  w»s  protected 
from  trial  at  Benares  in  respect  of  the  oftenees  nndsr 
Si.  471,  472,  and  474,  and  waa  not  liable  to  be  prtk 
ceeded  agunst  in  respect  of  them,  and  that  the  trial 
vtd  convictioa  were,  therefore,  illtcal.  Although 
s.  S87  of  the  Criminal  Procedure  Code  doca  not  in 
terma  cover  a  case  where  a  Magistrate  holding  a 
preliminary  inquiry  for  committal  against  several 
persons  tenders  a  conditional  pardon  to  one  of  them, 
examines  him  as  a  witness,  and  subsequently  dii- 
ehai^es  all  the  accused  for  want  of  a  primd  facie 
case  against  them,  the  words  "  every  person  accept- 
ing  a  tender  under  this  section  shall  be  eiambed 
as  a  witness  in  the  case  "  mean  that  for  all  puitomi 
(subject  to  failore  to  aatiafy  the  conditions  of  the 
pardon  aa  provided  for  by  a.  SB9)  such  a  person 
ceases  to  be  triable  for  the  offence  or  dFances  nnder 
inquiry  or  (with  referraice  to  a.  888)  for  "any  other 
offence  of  which  he  appeara  to  have  been  goQty  in 
connection  with  the  some  matter,"  while  making 
"  a  full  and  tme  disclcaure  of  the  whole  of  the  cir- 
cumat&ncea  within  hia  knowledge  relative  to  the 
offences"  directly  under  inquiry.  The  worda  last 
quoted  refer  to  the  importance,  when  a  pardon  is 
tendered,  of  encouraging  the  approver  to  give  the 
fullest  details,  ao  that  points  may  be  foond  in  bis 
evidence  which  may  be  capable  of  cdrrotoration.  The 
question  of  how  6^  the  pardon  protects  him,  and 
what  portion  of  it  ahonld  not  protect  him,  ought  not 
to  be  treated  in  a  narrow  spirit  Qcmi-EHPSISB 
e.  QiiTOA  Chakax  .  I,  L.  B.,  U  AU.,  79 

ao.  Trf»l   of    peraonB   whoBe 

pftrdon  baa  been  OKoa^i^xA— Conditional  par- 
den  granted  and  aftervardt  eaneeltei— Criminal 
Procedure  Code,  e.  S89.~It  is  unfair  to  pat  on 
approver,  whcse  conditional  pu^m  has  been  cancelled 
on  trial,  alone  with  other  prisoners,  in  the  course 
of  whose  trial  such  approver  has  given  evidence, 
QtrBBN-EHFBSSB  «.  Bava  Txvaw 

[L  u  a,  IS  Kad.,  ssa 
ai.- 


-— — Pardon  tendered 

and  ^enearde  tettidraan— Criminal  Preetdnre 
Code,  «».  558,  SS9.— An  accused  person  to  whom  a 
tender  of  pardon  has  been  made,  and  who  has  given 
evidence  under  that  pardon  against  pemns  who  were 
co-accused  with  him,  should  not,  if  such  pardon  is 
withdrawn,  be  put  b«ek  into  the  dock  and  tried  as  if 
he  hod  never  recdved  a  tender  of  pardon,  but  bis  trial 
ahonld  be  separate  from,  and  snbteqnent  to,  that 
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DIQXST  OT  CA8BS. 


A:PPROV:EB.B~eoneliidad. 

of  tb«  pencm  co-uciued  with  him.  Qdekh- 
Bkpiiiss  n.  ItriMi.    .        .  I.  Ii.  B.,  14  AM.,  SOS 

Qomit-Ekfbibb  v.  Sudsa  I.  U  B.,  14  AIL,  888 

2S.  — — — — — _- — .  Criminal   Pro- 

eed%n  Code  (Act  V  oj  ISSSJ,  i.  837— Parian  ttn- 
dtrtd  to  one  of  the  acautd  -  Approver—Trial  iff 
approvtr  for  noi^ftiifilmieid  of  the  eoaditioB  on 
Khieh  pardon  toiu  afferod.—So  actioo  can  be 
taken  agsinit  a  pcnon  who  hu  accepted  a  pardon 
for  breach  of  the  condition  on  which  Uie  pardon  waa 
tendered  until  aftar  the  ease  in  the  Court  of  Seaaion 
haa  been  flniihed,  and  tiien  hi*  trial  ilionld  tie  com- 
mmced  dt  novo,    Quhh-Bufbibb  v.  Bsav 

[I.  L.  B.,  28  Bom,  409 
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BtSDIOHON— ABBITBATIQir. 

[1  a  L..  a,  A.  o.,  48 

AfCTsemant  to  rofto  to— 

See  SBBomc  Bnim  Acr,  a.  21. 

[1.  Xu  B.,  U  Bool,  199 

I.  Zl  B.,  e  AU.,  188 

L  I..  B.,  28  Oftlo.,  968 


AXBVrRATlOlS—eontinnad. 


See  COKFBOvieB — CoKPBOUBB  OF  Stjitb 
TiKiiBB  CiriL  FBOCBDrsE  Code. 

[L  Ih  B.,  20  Bom.,  804 
See  BriEBirCB— Paeol  Etidbhcb—  Vasi- 

mO    OB     COKTBADIOTINS     WBITTBH     IK- 

HTBDHBinB     .  L  Ik  B.,  31  Bom.,  886 

See  GniBDiAH — DuTiBB  AND  Powbbb  of 

QuABDiAKB     .  X.  Ii.  B,,  19  Calo,  884 

Bevooation     of    Agroemeat    to 

See  COHTBAcrr  Aor,  b.  28. 

[L  Z..  B.,  1  Calo.,  42,  488 

See  Spboibio  Bblibf  Aot,  b.  El. 

[L  L.  B,  9  AIL.  lee 


(a)  AOT  VI  OF  1S67. 

-  Aot  VI  of  1867— £«■<*  aeqalii 


lion— Appointment  of  third  arhilraior—Non-af- 
tendanae  of  umpire—  Waiver.  — Whrre  one  of  two  ar- 
bitratoTi,  appointed  under  i.  10  of  Act  TI  of  1867, 
bj  letter  and  alao  verbally  authorized  his  cc-arbi(ratoF 
to  appdnt  a  certahi  peraoa  at  third  arbitrator,  and 
the  ca-aibitrator  wrotr  to  the  proposed  third  arbitra- 
tor informing  him  that  he  bad  b«ea  ta  appomted, — 
Semhle — That  them  was  a  good  appointment  "by 
writing  "  of  the  third  arbitrator  within  the  meaning 
of  I.  12  of  Act  V'l  of  1867.  Where  a  third  arhi- 
tmtor  appointed  under  a.  12  of  Act_  VI  of  18fi7, 
ooniidering  tbat  hii  servicea  were  reqnired  merely  ai 
an  umpire,  though  he  had  due  notice  of  the  first 
meeting,  neglected  to  attend  that  i>r  any  lubBcquent 
meetmge  of  the  arbitrators  and  took  no  part  in  the 
TwftVmg  of  the  award] — Tt  waa  held  that  inch  non- 
attendance  of  the  thbd  arbitrator  did  not  render  tha 
award  a  nullity,  but  waa  only  a  around  for  setting 
it  aaide  on  the  ground  of  irr^inUrity.  Where  an 
offlcer,  appointed  under  Act  VI  of  1867  to  condact 
arbitratkm  piooeedingB  on  behalf  of  OoTemment, 
attended  the  flrat  two  meetingi  of  the  arbitrators  and 
did  not  object  to  two  of  the  arbitrators  proceeding 
with  the  reference  tn  the  abieDce  of  the  third  arbi- 
trator, and  did  not  attend  the  xubecquent  meetings  of 
the  arbitrators,— It  waa  held  that  the  Qoveniment  had 
thereby  waived  thdr  right  to  insist  on  the  non-attend- 
anoe  of  the  third  arbitrator  as  a  ground  for  setting 
ando  the   award.     Abdibab   BoBiuiMi  Waxu  r. 

THB  SBCRBTABI  01  STATB  fob  IBDIA  in  COTTSOll 

[aBom^lT? 

2. Land  aeqnieilion — 

Judgment*  of  arUlralori  eeparatelg  given, — The 
separately  recorded  opinioni,  on  different  dates,  of 
arbitrators  (appointed,  under  Act  VI  of  18GT,  to 
aeaesa  the  value  of  laud  Uken  for  a  public  purpcie) 
who  have  never  met  or  consulted  together  do  not 
constitute  an  award  under  the  Act.  An  award,  to  be 
good,  must  oontain  the  jidnt  judgment  of  (he  arbj- 
traton  up  to  the  lateet  period  previous  to  the  execu- 
tion of  the  award.  Fatva  Bibbb  p.  Cohlbctob  of 
gOBAT  ....    8  Bom.,  A.  O.,  78 
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BIQBffr  OF  CAssa 


ABBTTBATIOir- 

1.  ABBITEATION     UNDER    SPBCIAL     ACTS 
AND  BEQULAT10H8— ODniiimrf. 

8, , —  a.  S2— Waiver  qf 

irrtg%larHs~Well  t«  nill  eatii^ovnd—Stanufae- 
tory. — By  »  GoTemment  notiOcatinn  of  the  3rd  of 
Jhhe  1B63,  pnbliahed  in  tlie  Q&zftte,  it  wu  declared, 
under  the  pniviiioai  of  Act  VI  of  1867,  that  &  certain 
(trip  of  land  punnK  b;  the  mill  of  tbo  defendonti  wu 
nqntred  for  a  public  parpow, — the  Bombay,  Buoda 
Koi  Central  India  Eulwaj.— a  plan  of  which  land  was 
to  be  MCD  in  tbe  Collector'g  (ffice.  Oo  the  4th  of 
November  following,  the  secretary  of  the  defendants' 
company  received  a  ni:tice  signed  by  the  Collector, 
reqairing  the  owner  of  the  mill  to  call  at  the  CoUec- 
tor*!  office  to  eigliify  bis  acceptance  or  otbenrise  of 
the  compenntion  for  the  land  required.  The  accre* 
tar;  went  to  the  Coltector'a  cfflce,  and  there  nw  a 
plan,  from  which  it  appeared  that  an  adjoining  well 
from  which  the  (pngine  of  the  mill  was  lupplied  with 
water  wm  intended  to  bo  taken,  bot  no  compenaation 
lor  the  well  or  land  required  was  then  agreed  upon. 
On  the  28th  November  a  notice  signed  b;^  tbe  Collec- 
tor was  serred  on  the  defendants,  stating  that  he 
had  appointed  an  arbitrator  on  behalf  of  Qovemment, 
and  reqniring  the  defendants  to  appoint  an  arbitrator 
also;  Uie  defendants  in  reply  stated  that  they  had 
already  appointed  an  arbitratcr.  Seld  that  the  de- 
fendants had,  by  appointing  their  arbitrator  to  deti  r- 
ndne  the  ccmpenation  for  the  land  reqnired,  waived 
any  irregularity  in  the  previnna  proceedings,  and  pre- 
cluded thenueWes  from  claiming  to  have  the  whole 
mann&ctory  taken  under  s.  32,  Act  VI  of  1867, 
though  no  ptoceedinga  were  taken  in  the  arbitration 
for  nearly  twelve  months  ■nbseqnently,  and  the  de- 
fendants had  shrrtly  before  such  pn-eeedings  made 
nch  a  elMm.  Khasshbihi  NAaisTiHJi  f.  Sbdri- 
Tixx  or  Stati  tob  Iwu        -  6  Bom.,  O.  C,  07 

(J)  Act  X  OS  1859. 

4. Act  X  of  1S60,  Suit  under. 

— Oi(«n!~Whether  Act  X  of  IS.'.S  empowered  a 
Jn^e  to  refer  a  case  to  arbitration.  Oazsi  v.  HmBm 

BuKiH 16  W.  B,,  160 

Citil     Proeedun 


CodtfJmo/1877J,Ciap.TX3-VII—Xalmliat, 
Smitfir.—  Notsrithrtanding  that  Chapter  XXXVTI 
of  Act  X  of  1877  in  reference  to  arbitratim  does  not 
refer  ipecUly  to  sniti  bniught  under  Act  S  of  1BG9, 
yet  if  both  parties  to  a  suit  for  a  kabniiat  brought 
onder  the  latter  Act  agree  to  refer  the  matters  in 
ditpnte  between  them  to  cert^n  arbitratrrs  named 
bj  tbem,  and  flie  a  jrint  petition  in  the  Court  of  the 
Depnty  Collector,  siting  that  they  had  s"  agreed,  and 
praying  that  the  case  may  be  referred  to  such  arbi-  . 
tratori,  neither  of  them  will  be  afterwards  at  liberty 
to  object  to  a  decree  made,  embodying  the  award  of 
the  arbitrators  on  tbe  ground  that  tbe  reference  to  arbl- 
tlatimi  WM  irregular,  and  not  warranted  by  any  of  the 
pravidrmi  of  AH  X  of  1877.  When  a  case  has  been 
Ki  referred,  the  arbitratcn  are  at  liberty  to  determine 
what  apptanto  th<m  tobea  fair  and  equitable  rate  of 
rent,  and,  notwitbstandmg  tbe  amount  so  fonnd  Is  less 
than  that  demanded  by  the  pUntifl  in  his  plaint,  the 
Court  ont  of  which  tbe  reference  issned  is  not  at  liberty 
on  that  gnmnd  to  ffimiN  tlie  n^  but  Is  bonnd  to 


ARBTrRATIOJ![—»o»liiMi«d. 

1.  ABBITBATION    UBDEE    SPBCIAL    ACTB 

AHD  BBOULATIONS— «o«ti>«Mf. 
order  the  defendant  (with  the  alternative  of  evfctkm) 
to  execute  a  kabuliat  in  favour  of  the  plaintiff,  engag- 
ing himself  to  pay  rent  to  the  plaintiff  at  the  rate 
determined  by  the  arbitrators  to  be  fair  and  equitable. 
Khbuna  Qowala  v.  Bttdoloo  Ebah 

[I.  L.  B.,  6  Cnlo.,  asi :  7  C.  I..  IL,  Sa 
(c)  Act  XX  07  1868. 

& Act  ZX  of  1863,  ■,  le—PowM-  to 

refer  tuilta  arhilrafion — Suit  for  ditnUtial  qf  mtm- 
ien  afderaitaiuim  CBmrnititt —  Valiiiily  ofamtri. — 
Where  a  suit  for  dismissal  of  the  members  of  a  devas- 
tanam  committee  and  damages  wu  referred  under 
Act  XX  of  1*>BS,  B.  16,  to  arbitrators  who  passed  an 
award  dismissing  them  as  prayed  and  decreeing  a 
portion  of  the  dunages  claimed  with  intemt:-  SUA 
that  the  Court  had  power  to  refs  the  matter  to  the 
arbitrators,  and  the  arbitrators  had  power  to  decide  it 
and  to  award  damages  with  interest,  provided  the 
amonnt,  inclusive  of  interest,  did  not  eiceed  the 
•jnonnt  eUmed  in  the  plaint  FnmfAX  Naix  «. 
Saunatha  Pn.ijLi  .        .  L  Ik  B.,  18  Had.,  498 

7,  J-viard — Dscmo* 

by  majoritji  villi  ottt  ntch  provinen  ■'•  tie  awafd, — 
Plaintiff  brought  this  suit  to  obtain  a  decree  dismiss- 
ing defendants,  committee  and  manager  of  a  cer- 
tain pagoda,  from  their  offices  on  the  ground  of 
malvers^n.  The  Court  made  an  order  expressed 
to  he  by  contoit  of  the  parties  concerned,  and  in 
etercise  of  the  Conlfs  discretianary  power  under 
s.  16  of  Act  XX  of  1668,  referring  tto  matters 
in  ^fference  to  three  arbitrators  trr  mil  detennina- 
tlon,  the  said  arbittatoti  "to  make  their  award  in 
writing  >nd  submit  the  same  "  within  a  certain  period. 
Each  arbitrator  delivered  a  separate  awud  In  writ- 
ing, two  arbitrator*  finding  hi  the  plaintiff.  Th« 
Civil  Jndge  made  a  decree  in  accorjutce  with  the 
award  of  the  majority  of  tbe  arbitrators.  The  first 
defendant  appealed  on  the  grounds  (1)  that  he  had 
not  consented  to  the  arbitrmon.  and  (2)  that  there 
being  no  provision  in  the  order  of  refereoee  to  the 
effect  that  the  fln^g  of  a  majority  of  the  wbitn- 
tors  ahonld  prevail,  there  was  no  valid  award.  Seld 
that  in  this  case  the  order  of  the  Judge  was  valid 
without  the  assent  of  the  persons  to  be  bound  |  that 
he  might,  when  he  made  the  order,  have  iiuerted  ac 
a  provision  that  tbe  decision  of  the  majority  should 
be  that  of  the  body  i  and  that  there  was  no  reason 
why  his  ratification  <^  that  made  of  decidcn,  wlully 
within  his  discretion,  should  not  be  equivalent  to  a 
previfus  command.  IioooiT  EAlmaA  Baicata 
Oatitdak  v.  Bakaswaki  Ahbaux     7  Uftd.,  178 


arbitration  under  a  16  of  Act  XX  of  1868,  In  whtcli 
it  was  held  that  that  Act  did  not  apply,  and  that-the 
amud  and  decree  made  thereon  were  illegal  and  void. 
FsoTAr  Ceakvka  UiBsaa  e.  Bkcuohatb  Miisib 
[I.  L.  B-,  19  Csla,  376 
<(i)  BoHBAT  BBaiTun(»t  Tn  or  1BS7. 

9.  > Bom.  B«g.    TH  of   1827— 

AiMrd,  Validity  of. — Where  an  amid  was  held  to  b« 


,y  Google 
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DIOBST  OV  CASES. 


ASSZTBATIOIT— ooMttwMd. 

1.  ABBITBATIOK    UNDBB     SPECIAL     ACTS 

ANB  BEGULATIONS— OD»f>-|M(e<f. 
bkd  on  the  gTonnd  that  the  deed  of  mbmuiioii  to 
arbitntion  did  not  contaiii  all  the  cnnditioni  reqnired 
bj  the  law  (Komljay  Eegulatinn  VII  of  1827),  M  it 
tnanie  no  pmviaion  m  to  the  "  time  within  which  the 
award  was  to  be  givni," — Jield  th»t  the  parol  cod- 
•ent  of  the  pMtiea  to  the  de«d  of  mibmiMion  before  the 
arbitrator  to  waive  Buch  rmiition  will  not  cure  the 
defect.  NuSBBBWABJKB  Fbbtonjbb  v.  Htkoodbbit 
Ehajt  .        .        .6  Uoore's  I.  A.,  1S4 


10.  ~ 


AgriottltoriBta' 


B«Uef  Act  (XVTt  of  1879),  a.  ^7~Ci>d»  of 
Ciml  Froetdure  (XIV  of  188a),  i,  BaS—Ctrntlne- 

Utm — CotciUator't  eertijitaie.— 'Where  a  matter  has 
been  referred  to  arbitration,  without  the  intervention 
of  a  Court  of  Jnitice,  b;  paitiei  one  of  whom  ia  an 
agricnltnriat,  and  aa  ainrd  ha«  been  made  thereon, 
an;  pemni  intereated  In  the  award  may,  without 
nhtunina  the  conciliator's  certiflrste,  apply  for  the 
ftUng  of  the  award  nnder  i.  C2G  of  the  Code  of 
CSvil  Procedure,  the  proviiions  of  which  are  not 
■aperteded  by  ■.  VI  of  the  Dekkhan  Agricnltoriiti' 
Belief  Act,  1S79.  QASaADSAB  Sakhasaic  v. 
Mabadc  Santui  .  I.  Ih  B.,  8  Bom.,  SO 

11.  as.  47   and  74- 

Ciml  Froeedure  Ccdt  flBSBJ,  it.  B18-B21  and 
628 — Favser  to  fiU  prinate  anard  to  which  agrt- 
culturitt  debtort  art  j>arttet,~A  Civil  Conit  can 
file  a  private  award  to  which  agricnltnriit  debton  are 
partiei   without    adjniting  t^  acconnti  nnder  the 


.  I.  L.  B.,  ai  Bom.,  68 


(/)  N..W.  P.  Bun  Aot,  1878. 
la. N.-W.  P.  Hant  Aot  (XVm 

of  187S).— Under  the  general  law,  partiei  to  miti 
may,  if  they  are  lo  minded,  before  inae  joined,  refer 
the  matten  in  diipnte  between  them  to  arbitration, 
and,  after  isttie  joined,  with  the  leave  of  the  Conit. 
Act  XVIII  of  187S  doei  not  prohibit  the  partin  to 
the  mite  mentioned  therdn  from  referring  the  matten 
in  diapntfl  between  them  in  jrach  aoiti  to  arbitration. 
Where,  therefore,  the  paHiea  to  a  miit  nnder  tint  Act 
agreed  to  refer  the  aattera  in  dispute  between  them 
to  arbitration,  after  ueaet  had  be^  fraiaed  and  evi- 
dence recorded,  and  appHed  t«  the  Conrt  to  eanction 
mch  reference, — Beld(STVAST,  C  J.,  di»enting)  that 
the  Court  waa  competent  to  grant  such  njiction,  and 
on  recdTing  the  award  to  act  on  it.  GoBHAur  Gie- 
SHAsui  V.  Dmtak  Dhyi     .    L  L.  E.,  8  All.,  119 

(j)  N.'W.  P.  Lakb  Biniiui  Act,  1878. 


18.  — -— 1X.-W.    P.    Land    BaTaniu 

Aot  pax.  of  1878),  a.  821— C.«7  Fmcidun 
Codt,    *■   Ml—Arard  dtlivtrtd  nfttr  Mpiratiom 


ABBITBATIOn— «Mi<MMtf. 

1.  AEBITBATION    UMDEB     SPECTAL     ACT 

AKD  BEQULAT10N8— oo«cIii4nf. 
of  timt  allovad  bv  Courf.—Tho  principle  of 
the  ruling  of  the  Privy  Conncil  in  Sar  Jfarai» 
Singh  V.  Chaudhrai*  Bhagtnant  Kwir,  I.  L.  S., 
13  All.,  300  :  L.  £.,  18  I.  A.,  Bl,  ii  applicable 
alw  to  arhitrations  nnder  k.  221  of  Act  No.  XIX 
of  1679.     Gadbi  Ssaikas  r.  Babbab  Lai. 

[L  !>.  B.,  14  AH,  847 

It SB.    838    to  881- 

Avard  Iv  one  arbitrator  o^y—Bffeut  ofnuih  award 
audoflXidiciiiotofihe  SeUlamtnt  Officer  thtrao*. 
—The  proviiion*  of  m.  322  to  231  of  Act  XIX  of  1878 
contemplate  that  the  award  (herein  dealt  with 
■bould  be  an  award  made  by  more  arbitrator!  than 
one.  Where  therefore  ■  Settlement  Officer  had 
delivered  a  decision  nnder  ■.  280  upon  what 
purported  to  be  aa  award  by  one  arbitrator 
only,  it  wu  litld  that  mch  ^.called  award  and  the 
deciuon  thereon  of  the  Settlement  Officer  would  not 
prevent  the  matt«r>  dealt  with  therdn  bemg  re- 
opened hi  a  civil  suit.  Jatan  Singh  v.  Maiadeo 
Singh,  Weehlg  Sotrt,  AI!.,  1886,  p.  180,  fi«tiu> 
gniihed.    Fabbidb  Bai  v.  Baji  Naiv  Bai 

[I.  I*  B..  18  All,  ITS 


16^ ■ Power  of  Court  to  rofbr— 

Senntnd  nnder  Civil  Fraoedmr*  Code,  i.  B66,  for 
trial  of  iitutt—S^ertnet  bi/firtt  CimH  of  whole 
eaie  to  arbitration — B^uial  qf  arbitrator  to  aot — 
Avard  ig  rnnaining  arbitratorM — Ulegalitg  of 
award — Civil  Prontdnm  Code,  t.  610. — A  Coiui  of 
flrst  initanee  to  which  iMvei  have  been  remitted 
nnder  *.  666  of  the  Civil  Procedure  Code  by  the  Ap- 
pellate Conrt  haa  only  jorisdiction  to  try  the  i«nee 
remitted  and  iijinetiu  officio  in  other  reipecti,  and 
cannot  make  a  reference  of  the  case  to  arbitratliMt, 
which  if  only  within  the  jnriadiction  of  the  Appellate 
Court.  Qonain  Domlat  Gaer  v.  Bittannr  Oear, 
Sa  W.  B.,  a07.  referred  to.  Nakd  Kak  r.  Farib 
CsAHD     ....      LL.B,7  All,Sa8 

16. Power  of  pttrties  to  refbr— 

Civil  Froeednre  Code,  18B9,  ».  819,  826—Modt  of 
r^erenet  to  t^UtraUon.—^.  812  andSSGof  the  Code 
of  Civil  Procednre  (Till  of  1869)  were  enabUng,  and 
w^B  not  intended  to  be  reatrictive  or  exclusive. 
Parties  who  are  fiH'>«nt  are  c»mpetent,hefore  decree, 
to  make  any  agreement  ai  to  tjie  settlement  of  the 
suit.  Joe-BSSCB  Banbubb  v.  EuLTAyBS  CaoRH 
D«o 84  W.  B.,  41 

17,  Matters   for   arbitration.— 

Whatever  matters  partiee  to  a  snit  may  agree 
to  refer  to  arbitration,  they  can  refer  such  matter* 
or  any  of  snoh  matten  aa  are  in  difference  between 
them  in  the  suit.  Tbubats  Chowthbi  r.  Hahiok 
Cbdbsbx  Dora  .      14  W.  B,  400 

1&  Agreement  to  refbr  future 

dlfferenoes  to  arbltratioiL— Aomi'v  of  "rh- 
iralort— Civil  Frocednre  Code  fl88SJ,  ».  6^.— 
A    genrTftl  agrannait  to  r«fa  fntnre  diflermcM  to 
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utntrfttion  conua  irithin  a.  623  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882),  sad  may  be  filed  under 
that  icctioD.  The  eection  in  not  confined  to  casei  in 
which  a  diipate  actoall;  eiieting  at  date  of  agree- 
ment b  agreed  to  be  referred  to  arbitration.  But  the 
agrenment  mnit  name  the  arbitrator  or  arbitrators, 
and  an  agreement  which  providei  for  the  fatore 
appcintniant  or  election  of  arbitratori  does  not  fall 
within  the  lection.  The  effect  of  the  W  cUau  of 
■.  523  is  to  give  the  parties  to  mch  an  ^reement 
poHiT  to  nominate  the  arbitrator,  even  when  they 
have  agreed  thai  he  shall  be  appointed  by  the  Court. 
In  nch  caiea  the  Court  mnit  appoint  their  nominee, 

FUUUBBOT     HBHBUJ     CSDIOZ    G.     BOUBAT     AXS 

passu  ST2AH  Nattsatioh  Cokfavt 

[LI..B..aOBanL,8Sa 


U. - 


by 


ftrbltratiwi — Application  for  probalt — Oppati. 
tiim  by  cateatar — Effect  of  aaard — Juritilictiim 
of  Ttttamentarg  Court  to  dicida  qutttion  of  atcard 
—Famer  tf  txecutor  to  refer  jiHttiioB  o/  exgcv- 
Uom  of  vnll  ta  arbitratitm. — Any  dispute  (for 
inftance,  ai  to  the  due  aecntion  of  a  will)  in  a 
mlt  on  the  teitamantary  side  of  the  High  Court 
can  be  referred  to  arbitration,  and  the  Court  will 
rect^niie  inch  reference  and  the  award  made  in  it. 
An  executor  baring  propoonded  a  will  applied  for 
probate,  a  caveat  was  fil^  denying  the  execution  of 
the  alleged  will,  and  the  matter  wm  duly  registered 
ataioit!  The  executorandthecaveatrixsubsequently 
referred  "  the  diipnte "  to  arbitration,  imd  an 
award  was  made  tliat  the  alleged  will  bad  not  been 
eieented.  The  executor  nevertheless  subieqneritly 
oontiniied  the  init.  At  the  hearing  the  cAveatrix 
idaaded  the  award,  and  «mtended  that  it  was  binding 
on  the  plaintiff  (execntor).  The  plaintifl  (execator) 
eontoided  that  the  Court  asa  Court  of  Probate  had  no 
jnriadiction  to  try  any  question  as  to  the  award,  bnt 
wMlimitedonly  to  the  question  of  the  eiecutionofthe 
will.  Meld  per  Cahdt,  J.,thattheConrtIudjurisdic- 
tku  to  determine  the  question  as  to  the  awud.  Held 
alao  that  the  award  was  binding  on  the  executor. 
QSBU.AB&AI  AtKABUI  o,  NAITDnSAI 

[L  Ii.  B.,  so  BoitL,  388 

In  the  wms  mm  on  appeal,— SemiZs  (Pabhan, 
CmT.,  and  Stkaczst,  ji)— An  executor,  agikinit 
whoM  application  for  probate  a  caveat  has  been 
entered,  cannot  submit  to  arbitration  the  question 
whether  the  will  propounded  by  him  wm  duly  exe- 
cuted by  the  deceaaed.  Obblubhai  Aucakah  v. 
Kaxsubai  .       I.  Ii.  B..  SI  BosL,  886 

SO. AppIlo&tloiL  for  roferenoe 

—FaHieMto  ofplumtum—Aai  mi  i^l8BB,t.313. 
— An  applicati^  for  arbltiation,  as  provided  by 
1.  813  of  Act  Till  of  1869,  must  be  made  by  all 
the  putiea  who  are  materially  intererted,  otherwise 
it  i*  liable  to  be  declared  iunlid  by  the  Court  and 
to  be   ast  tji&t,     BaSUBTHAXAih    Chaitbubi 

[1  B.  L.  B.»  &  I!T.»  U:  10  W.  B.,  171 


ABBITBATIOir— CDMtHHiaif. 
3.  BBPBBENCB  OE   SUBMISSION  TO  ABBI- 
TR  ATION— conttHiiei. 

2L  Mode  of  appli- 
cation.— Tbe  application  for  a  reference  to  arbitra* 
tion  must  be  made  in  Court  by  an  instroment  in 
wridng  by  the  parties  in  persnD,  or  thfir  pleaders 
specially  authorized  in  that  behalf.  Bhbisoo  Bo: 
V.  BsAaBCTK  Upadsta   W.  B4  1864,  Act  X,  41 

QA2EB  V.  HAVn  BUEBB    ,  .     16  W,  B.,  160 

Sa.  - — ■ Tovror  of  partner  to  bind 

tbe  firm  by  refbrenoe  to  orbitratioa  In  ab> 
BBitceof  epodaiimttiOTity—SpecijicSalitfAet, 

I.  21. —  One  partner,  though  entitled  to  bring  a  suit  on 
behalf  of  the'firm  of  which  he  is  a  member  to  recover  a 
debt  due  to  the  firm,  has  no  power,  in  the  absence 
of  special  authority,  to  bind  the  firm  by  aubmisaion 
to  arbitration  of  the  ctum  so  brought.  Stead  v.  Salt, 
8  Biag.,  101,  and  Strangfard  Y.  Srsen,  2  Mad,,  228, 
referred  to.    Bax  Bhabobb  «.  Eau-u  Mal 

[X.  Z..  B.,  23  AU.,  185 

S3. AbBeat     plaintiff— Speelal 

antliority. — An  amili(«tion  tor  arbitration  on  behalf 
of  an  absent  pluntiifis  not  allowable  without  special 
authority.  Goob  CauTOBB  FnTSBTUITDO  v.  Jooaoi: 
CedHDIB  aliat  Sbaiu  CEtTKB  QhoBB 

a^W.  B,80 

a4_  ITnaathoriBed    referenoe— 

Civil   Froeedure   Code,   1859,  t.    313—Mooileari 

ttilhont  tpteiai  authority. — Where  reference  to  arbi- 
tration was  made  by  mooktears  of  the  parties  without 
holding  special  aotbDrity  for  that  purpose  st  provided 
by  Uw  (i.  318,  Act  VIII  of  1859)  from  their  clients 
respectively, — Held  that  such  reference  to  arbitra- 
tion was  anauthoriied  and  Illegal,  and  not  sufficient 
to  remove  the  bar  of  limitation.  SHumcBB  e.  Hub 
NuAiN        ....    1  Agra,  Bar.,  49 

BAK  PSBaBAS  V.  Nazbbb  Hossbin 

a  Agra.  B«T.,  63 

26.  Application  made   daring 

hoarinB— CiMi  Procedun  Code,  1859,  i.  313.— 
When  an  application  for  reference  to  arbitration  ia 
made  in  open  Court  at  or  during  the  final  hearing  of  a 
suit,  in  the  presence  of  all  parties,  and  they  consent 
thereto,  a  written  authority,  such  as  that  referred  to 
in  s.  81S  of  Act  Vm  of  1669,  seems  not  to  be  re- 
quired.   AXBBB  BBS-  V.  BmiCA  Au 

[S  N.  W.,  418 

JszAaAHKiBA  Dbti  t.  NAOAifHAnA  Dbti 

[1  Hod,  106: 1  Ind.  Jar,  O.  8.,  186 

96. SobmiBBlon    in    writing— 

Civil  Frocedvrt  Code,  18B9,  t.  836.— B,  826  of 
tlie  Civil  Procedure  Code  made  all  submission  to 
arbitntion  by  an  inatrument  in  writing  practically  a 
rule  of  Omrt  FBanoKJBB  Nitsbbwaihbb  o. 
Uahookjbb  &  Co.     .        .1  Ind,  Jor,  TX.  8.,  60 

87. — Order   if  rt- 

ferenea  to  orlttration—CiM  Froctdurt  Code  fAet 
ZlVif  1882J.  e.  B06~Jurx,diciio»-Abeence  of 
tioriUen  authorifs  to  refer  praciioe.—'ay  a  Judges 
order  oonientad  to  by  the  plaintifF  and  defendant^  thii 
n^t  wsa  referred  to  arbitration  on  the  ISth  December 
1898>    In  the  following  January  and  Febmary  two 
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ASSTFRATtOS—oontinutil- 
a.  BKFSBBNCS   OK   SUBMISSION   TO   ABBI- 
TEATION— co»tt«Mrf. 

meetingi  were  held  before  the  srbitrfttor  which  were 
attended  by  the  defeuduit  and  the  mauoging  clerk  of 
his  thea  abtoraey,  and  he  took  an  active  part  in  the 
proceedinga.  Snbteqnentl;  the  defendant  ch»ngad 
hii  attome;,  and  declined  to  proceed  with  the 
arbitratiijn,  conteo^ng  that  the  order  of  reference 
wai  illegal,  inaamnch  ai  no  ipccial  authority  in  writing 
wa*  given  by  the  paitiei  tu  tlieir  attorneya  to  obfaun 
Uie  wder,  ai  required  by  a.  606  of  tlw  Civil  Procedure 
Code.  He  took  oat  a  summani  io  let  aeide  the  order. 
AU  (diimlt^g  the  sumnian*)  that  the  abience  of  a 
written  anthoriCy  did  not  invalidate  the  order  of 
refercnoe.    Lvxdkibai  v.  Wisima  CASBtTK 

[L  Xi.  B.,  SS  Boia.  020 

as. Corfe    of    Civil 

Proemtttrt  (Aet  XIV  of  1882J.  „.  606  a»d  578 
—Ittftrtnea  io  arbitration,  not  bg  a  trrilleit 
^tititm,  but  bji  ooMtt  of  fartit,— Whether  a* 
dBonf  pa**»d  on  mmA  r^tretue  ab  initio  void — 
Irregnlaritg  not  afeoting  the  meriit  of  the  cote  or 
tiijuritdietion  oftha  Conrt.— The  aecond  paragmph 
of  a.  f>06  of  the  Civil  Procednre  Code,  wliich  aavi  that 
every  application  for  an  order  of  reference  Aall  be 
made  in  writing,  a  director;  onl;;  therefore  in  a 
csM  where  both  partiet  coniented  to  a  reference  to  arbi- 
tration and  wltve  tlie  order  of  reference  was  made  by 
tlie  Court  in  the  presence  of  Uieir  oonnaet  or  advocatei, 
bnt  not  npon  a  written  applicatinn,  such  a  reference 
Is  not  a  nullity,  as  it  is  merely  an  irregularity  not 
affecting  the  moiti  o£  the  case  or  the  jnristhction 
of  the  Court.  8&UU  Suvdxan  Ixib  v.  Absitl 
hixa  .  .  L  lb  R,  87  C&Ic  01 

[4  o.  w.  n.,  ea 

88.' Inrftootaal  referenoe— £e- 

fntal  of  arbitrator  to  aet— Aet  VIII  of  1819, 
tt.  319  and  ASS.— Where  parties  had  executed  a  deed 
agrediig  ta  refer  all  matters  in  dispute  to  the  arbitra- 
tion of  three  person^  and  one  of  the  arbitrators 
refused  to  oontiane  to  act,  and  the  other  two  con- 
sequently refused  to  proceed  with  the  reference,  the 
Court  refused  to  (adet  the  agreemmt  to  be  Sled  in 
Court    Baoou  v.  SnaliUI, 

[la  B.  I-  B,  Ap^  18 


80. 


-  Want  of  expraii 


eoment. — Ttie  Judge  intimated  that  he  should  reftr 
the  suit  to  arttitntiai,  and  allowed  a  certun  time  to 
the  parties  to  object  to  that  cenne.  Ko  objection 
WHS  made  within  such  time,  and  tbetenpon  the  Jndge 
referred  Uie  cause  to  arbittston  named  by  him. 
Aiter  the  day  fixed,  the  defeaidaiils  objected.'  Held 
that  tlie  reference  was  not  warranted,  there  having 
been  no  express  oonsent  by  the  parties.  DiatTHBITB 
Chastbuui  e.  But  Pbba  Dsbu 

[MatsIl,  617 :  a  Har,  683 

81. ' Bafiual  to  oonsent  to  arbl- 

tEatl(m—Pfe««M;fio«.~-Notiang  which  pataea  be- 
tween the  parties  to  a  suit  in  any  attempt  at  arbi- 
tration or  oompromisa  ehoald  be  allowed  to  effect  the 
a^jhteit  inrqjoiUoe  to  the  m«ts  of  their  case  as  it 


AABlrBATIOIf—o  DHf  !■««{. 

3.  BEFEEENCE    OB   SUBMISSION  TO   ABBl- 

■E&K'nOS—eonel^ed, 
from  his  refusal  to  withdraw  from  the  determination 
and  submit  to  arbitration.      Uohabbbb   SixfiH  e. 
Hsjsuoo  SiKQH  .    aO  W.  B.,  178 

8a.  Jmritdiotion     tff 

Court  over  arbitrator!  —  Civil  Procedure  Code  (AH 
XIF  of  l^aj,  M.  SOS,  6i6.— When  a  Court  has 
referred  a  aoit  to  arbitnitioa,  it  has  jurisdiction  over  the 


may  have  been  handed  to  them.    Such  jnris^ 

be  exercised  by  an  application  made  in  the  suit  c 

to  the  arbitrators.     Ndkbikq  CaUKDIB   Dawv  e. 

Mdpfub  Chdmdib  Dtttt 

[Z,  la  B..  17  Cftlo,  88a 


88.  Power  of  Judge  to  appoint 

—  Coiuent  of  nomineet — Freeh  appointment  after 
rental  to  aH.~  Before  a  Jndge  rufers  a  case  for 
arbitration,  ha  should  .ascertain  whether  the  pemms 
nominated  are  willing  to  accept  the  office,  and  till  he 
has  done  so,  any  uominatiun  of  an  arbitrator  by  him, 
without  the  application  or  oonsent  of  the  parties, 
is  illegal.  But  when  a  case  has  once  been  referred  to 
arbitratiim,  after  the  preliminary  steps  have  been 
properly  taken,  the  Jadge  has  the  sole  power  of 
appointing  fresh  arbitrators  in  the  room  of  tuch  a* 
refuge  to  act.  lAoriiUCKsasAxa  Boy  p.  Collbotos 
o?  Bbbsbhoom.  Lockshath  Bor  «.  CoiiLBoroa 
ot  Bbbbbbooh.    Udsobaih  Box  e.  ICuhsihaie 

Boy W.B,  1864. 838 

84.  - 
Cioil  P  .     . 

appoinlaient  of  arbitrator. — Wliere  both  parties  could 
not  ^roB  in  nooiinating  an  arbitrator,  and  the  Judge 
nominated  one  onder  >.  814,  Act  VIII  of  1869,  and 
one  of  the  parties,  six  weeks  after  the  nomination,  ob- 
jected to  thn  Judge's  nominee,  bnt  coold  not  shjw  on 
appeal  that  he  did  not  request  the  Jndge  to  nominate 
some  onc^  the  appointment  wa*  held  good  and  binding 
upon   both   parties.    SuBOOF  But  Dbs  v.  Qobixd 

BakDsb TW.  B..18 

SB.  — -         Civil  Procednre 

Code  (iaS2),  ».  610  and  HM-Refneal  of  pereon 
appointed  arbitrator  to  act — Appointment  nf 
arbitrator  by  Jniffe—Bfevt  of  t.  634  o«  tnoh 
appointinenl.—The  words  "so  fu  as  they  are  con- 
sistent with  any  agreement  S3  fllad"  in  i.  631 
of  the  Code  of  Civil  Procednre  do  not  mean 
that  the  agreement  must  contain  in  every  case  an 
express  provisinn  as  tu  what  ought  to  be  done  if  any 
arbitrator  is  unwilling  to  act,  in  order  that  a  Judge 
may  act  in  conformity  to  it,  uid  that  s.  510  has 
otherwise  no  application.  The  reManable  construc- 
tion is  that  the  action  of  the  Judge  under  s.  ElO 
should  not  be  inconsistent  with  the  agreement,  if  it 
contains  any  spedal  pravisicsi  on  the  fnbject  BaiiA 
pATuaxLBUU  Ouxm  v.  Suteakuu  CHvrti 
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86.   Arbitrators  not  Donseiited 

tobjrpliTtioB—Iinaliiiaaard.—TheCodegiveu  no 
powo'  to  ft  Cooct  to  enforce  vbltmton  on  nn  nnwiU- 
ins  nutor.  The  award  of  brbitraton  to  ■ppoiated 
wm  Dot  be  enforced.  Shiohath  aliat  Bitsbit 
KjUU  c.  RuiirATH  oZiai  Chotax  Eaea. 

1^  lad.  Jar.,  IT.  S.,  161:  6  W.  B,  P.  C,  91 
10  ICoore'a  I.  A.,  418 


87.  Appointment  of  bo1«  arbi- 
trator In  place  bS  tom—Ciml  Fraaedure  Code, 
iaS9,  11.315,  318,  319~SeeaU  of  rejeratci— Con- 
teat — AppoiiUntitt  of  eabetitaU  for  arbitrator. — 
In  a  loit  for  k  partnenhip  account,  the  msttcn  in 
duputa  were,  by  an  oider  dated  the  IStb  April  1377, 
rsfoned  by  omMnt  to  fonr  personB  and  an  umpire, 
theaward  tobemadewithinflve  months.  Someitepa 
were  lakcu  in  the  reference,  but  the  arbitcaton  failed 
to  moke  (heir  awanl  witMn  the  time  limitedi  and 
meanwlule  tba  umpire  died.  After  negotiations  for 
appoiotment  of  a  freih  arbitr^tot  and  enlargement  of 
the  time  had  failed,  tbe  plaintiff  moved  that  "  the 
order  of  the  Mh  April  1877  "  might  be  recalled,  and 
that  the  matten  in  dispute  might  be  referred  to  the 
artntn^oo  of  such  perajn  or  peraotu  as  the  Cout 
might  be  pleased  to  admit,  or  be  tried  anddetarmined 
by  tlia  Gjurt.  The  defendant  opposed  the  application. 
An  cvder  was,  hawever,  made  on  tbe  29th  Ma;  1878 
that  the  order  of  tbe  19th  April  1877  shonld  be 
reoalled,  and  that  all  matters  in  ^Serenes  between 
tba  partial  ihould  be  referred  to  C  i>,  who  should 
make  hii  award  in  writing  wittiin  tlirae  montliA 
or  within  such  further  time  as  the  sud  C  D 
ought  tliink  necessary.  Cartaiu  proYlnoui  at  to  the 
payment  of  casta  were  also  made.  Said  that  the 
otiler  of  the  19th  Hay  was  not  an  order 
recalling  the  reference  under  s.  818,  and  then 
referring  it  afireeb  under  s.  SIS  of  Act  VIU  of  1869, 
hvt  aa  order  under  *.  319  appointing  a  new  arbitra- 
tor in  the  place  of  the  old  ones,  for  which  the 
ooDient  of  oil  partial  wai  not  necessary.  Under  { 
s.  319  of  Act  Vm  of  1859,  the  Court  has  power  to  I 
appoint  an  arbitrator  or  arbitrotora  either  in  the  place 
of  an    arbitcatur  or  in  the    plac«   of    arbitrators. 

BlMfBBSAS  V.  JUOSHBHAUia  6  C.  Zl.  B.,  1     I 


88.  - 


-  Umpire,  Appointment  of— 


Aet  Fill  of  1869,  ,.  Slli—-DirfereiKt  <f  opinion.— 
Where  a  Mse  has  been  referred  (o  aibitiatiiM,  but  no 
provisioD  baa  been  made  in  the  tefer«nce  lor  any  dif- 
tercoM  of  upiniuQ  amjng  them  a«  directed  by  i,  316, 
Act  Till  of  igo9,— ^a(d  that  tbe  Cunrt,  on  the  case 
coming  before  it,  and  obieeti.jn  being  taken  to  Uia 
award,  should  have  ordered  that  the  aroitraturs  should 
appjint  an  umpire ;  or  should  have  declared  that  Uie 
deciH->n  of  the  majority  should  prevail  j  or  should 
have  appjinted  an  umpire ;  or  should  have  made 
nch  anangamaat  at  thu  parties  would  bava  consented 
to  J  or  if  tbey  ouold  not  aipeei  lucb  anangemeat  as 
it  tboogbt  tit.  Where  tlus  was  not  don^  and  the 
OHe  came  up  in  ipeeial  appeal  to  the  High  Court, 
the  cue  wm  lant  down  Uut  It  might  be  loomitted  to 


ABBITBATIOH— <wa<iiHM({. 


artntraton  ag^n  with  a  distinct  order  under  s.  816. 
HASiUKAN  Datt  r.  Badbahath  3baba 

[S  a  Ih  B.,  B.  IT..  14 :  10  W.  a,  886 

SB.  Appointment  of  Arbitrator 

b;  Court.  -Sembli—Vnuxe  no  arbitrator  ha*  beai 
named  in  an  agreemaot,  and  the  Md  of  the  Court 
in  the  appointment  of  an  arbitrator  is  invoked, 
the  pMtiei  ought  to  have  an  oppartanity  of  being 
heard  upon  the  selection  to  be  made.  Petto^fee 
l/n4itruiaiyee  y.  Manocijee,  D  Moor^t  I.  An  tlHi 
referred  to.    Colby  e,  Daoosta 

[L  U  B,  17  Calo.,  SOO 

40.  — Power  of  Court  to  appoint 

new  arbltratora— Cini  Prooedtwt  CoiU  (Aet 
XIV  qf  1883J,  t.  em— The  Court  has  power  under 
a  GIO  of  the  Code  of  Ciril  Procedure  to  appobt  a 
new  arbitrator  in  the  place  of  another,  onlj  when 
tbe  latter  had  consented  to  act  as  arbitrator. 
Pngardin  Eavntan  v.  Itoidinea  Ravntan,  I.  L.  &., 
6.tfiKi.,^l,appFaTedof.  Buin  Bbhabi  Cbowdbsx 
V.  AraoDA  Fbobas  Hdiuok 

[L  L.  B.,  18  Calo,  8M 
Appointment  of  umpire  by 


arbiCrators— CTMpirsf— ifo<i«  of  opjJMatmeirt 
prttoriiod  bg  contrael—Delesafion  ig  arbitra- 
lori  of  thtir  right  to  appoint  umpiri.~A  con- 
tract provided  that  disputes  betweot  tjie  parties 
were  to  be  referred  ta  the  arbitration  of  two  mer- 
cbauti,  and  that,  should  Uie  arbitrators  be  unable  to 
agree,  the;  should  appoint  an  umpire.  The  plain. 
tiib  and  defendant  referred  their  impute  tu  two 
arbitratora.  These  arbitrators  diisgread  in  their 
report,  and  referred  tba  case  to  the  Bombay  Chamo«r 
of  Cunuuerce  for  the  appoialment  uf  an  umpire. 
Tbe  CbamOer  of  Commerce  appointed  an  umpire, 
who  made  his  award.  Held  that  the  appointment 
of  ths  umpire  was  invalid.  The  arbitrate  Mold  not 
delegate  the  power  of  appointment  contaned  on  them 
by  the  contract.  Suth  d.  Ludha  Qhbli^  Dako* 
DAB  .  L  Ih  B,  17  Bom.,  128 

42. Xnoapaoitjr      to      aot— ^f 

r/JX  q/  ISaS,  ,.  319—AbunM  from  Me  eonn- 
try. — When  a  parson  goes  away  from  the  conn. 
try  and  remains  away,  and  there  is  no  evidence  to 
show  an  intentjan  to  return,  that  pers^  becomes 
incapable  of  acting  ae  umpire  within  the  meaning  of 
a.  319  of  Act  Tin  of  1S69.  Qasadbab  Moitbx  c. 
Qaboa  Fkabad  Uohbi      .  4  &  I..  B.,  O.  a,  6S 


1,  DUTIES  ASH  POWEBS  OF  ABBITBATOES, 


ence  in  the  siit,  including  all  deallngi  and  transac* 
thins  betwem  the  partieih"  having  Man  referred  to 
tba  arbitration  and  award  of  cetttio  panels,  ths 
arbltiaton  should  asccrt^  nptm  what  pidnta  the 
parties  are  at  issue,  and  upon  each  of  these  points 
come  to  a  fining.    Ldobhu  Kababt  «.  Ptlb 

ca  IT.  Wh  u» 
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ASBTFBA'EIOJS— continued. 

*.  DPT1E3  AND  POWERS  OP  AEBITEATOES 

— continueil. 


delate  their  sathorit;  to  othera.    Thus,  if 
ihe  arbitratnn  are  abaeat,  those  prfaent  cannot  ap- 
point others  in  thdr   rtead.      Sitkitbjbbt  Nabaut 

SiS&a.  V.   QOUBBH   FBBSBAS   ]!JABAIN   SlHOH 

[7  W.  R..  269 
46.    ■ Frooedure  of  arbltratarB— 

Technical  rulei.  —  Aibitraton  axe  not  bonnd  by  the 
technical  niles  o{  Coojt,  Bbbdox  Kbibbto  Mozook- 
DIS  V.  PUDIK)  LuoHOa  MozooMDAB  1  W.  B^  la 


46.  - 


Evidence. — Arbi- 


trates oi^ht  only  to  take,  inch  evidence  u  ia  required 
bj  the  terms  of  the  a^eement  referring  the  qneation 
in   dispute  to  wbitration.      EBUHHAEAin'A  Faba- 

TUmX   V.   BiDIA  SCITDASBB   DASI 

ca  a  I..  B,  Ap.,  se 

47. MatterB  vefbtrad  by  Court, 

alao  by  pVCtioU— Separate  a  loanJ*. ^Arbitral tts 
■hoald  ^ve  separate  awards  in  a  case  referred  tu  them 
by  the  Jadge,  and  on  other  matters  referred  to  tbem 
by  the  parties,  inrtead  of  mixing  them  all  np  and 
giving  a  general  award.  BoaHoo  Nuimin'  Lall 
Saboo  v.  Bukwabbi  Lall  Sahoo 

[S  W.  B.,  Via.,  27 

48.  DeolBion  on  matters  not  re- 

ftorecL— The  decision  of  arbitrato™  in  a  matter  not 
in  dUterencB  between  the  parties,  nor  referred  to  them, 
ie  nnll  and  void  for  want  of  joriidiction.  Mobkahxi: 
SwaH  v.  KoMoiruTrr  Bbwa     ,    IG  W.  R,  179 

48. Power  to  order  payment  of 

fees  to  bo  oondltion  preoadent  to  hearing 
ofreferenoe,— There  is  nothing  ia  tho  Civil  Pro- 
cedure Code  wliich  antlioriieB  arbitrators  to  apply  to 
tlie  Goort  for  confirmation  of  an  order  passed  by  them 
making  payment  of  their  fees  a  condition  precedent 
to  the  bearing  of  a  reference.  Stebi.  if.  Bobebtb 
[L  L.  B.,  8  Calo.,  809:  6  C.  L.  B.,  438 

60. Interest  after  date  of  eub- 

mlaolon— Co»iT  of  referince^Ad  VIII  of  1859, 
ti.  513-323. -Where  aU  matters  in  difference  be- 
tween the  parties  in  the  suit  were  referrfd  to  arbitra- 
tion nnder  an  order  of  Court, — Held  that  the  arbi- 
trator! bad  power  to  avard  interest  after  the  date  of 
the  Bubmiasion,  and  to  deal  with  the  costs  of  the  re- 
ference and  award.  MoaAH  Laij>  o.  Natsu  Bak 
[1 B.  I..  B.,  O.  a,  144 

6L  - 


-  Costs— Onitfto*  ta  fix  icalt 
efeoiti. — An  award  directed  that  the  defendant  should 
pay  the  costs  of  the  rait,  and  of  the  reference^  and  of 
the  award,  without  fixing  the  ecale.  On  application 
to  the  Court  to  do  so,  the  case  wsa  sent  back  to  the 
arbitrator  for  that  pmpose.  Held  that,  when  the 
order  of  reference  gives  the  arbitrator  fuU  discretion 
Dvei  costs,  he  alone  can  fix  the  scale.  Baxbut  Cbub- 
DBB  DOU  C  DaJUU  FlrTDKBBB 

[Bonrke,  O.  a,  7 :  Cor,  IBO 

■   68.  CivU     Procedure 

Code,  1869,  t.  817  el  wj.— Where  by  aa  order  of 


ASW!FBJi.i:iON—eontin»ed. 

4.  DUTIBS  AND  P0WEB8  OJ  ABBITBATOBS 

— concluded. 
reference  made  pending  a  suit,  all  matten  in  lUfFer- 
ence  between  the  parties  are  referred  to  an  arbitrator 
by  the  Court  under  Act  VIII  of  1859,  s.  317  et  icq., 
the  arbitrator  has  piwer  to  deal  with  the  costs  of  the 
■ait.  HcsDOoBooDDH  Chowdhbt  v.  Kotlas 
Cbuudbb  Shaw.  Eon.AB  CmrtroEB  Shaw  v.  Mim- 
DooaooDxsx  CaoffDHBK     .  a  Ind.  Jur.,  N.  S„  12 

63. —  Poaer  of  arbi- 

traiori  to  deal  aith.  quttlion  of  cottt—Excae  in 
aaard. — The  parties  to  a  suit  having  referred  the 
matters  in  dispate  between  them  to  arbitrationj  the 
arbitrators,  withont  being  specially  authorized  to 
decide  the  questiou  of  coatg,  included  in  the  award  a 
Erection  that  the  defendant  Bboutd  pay  the  costs  of 
the  plaintiff.  Ou  the  appUcattan  of  the  pluntifl  the 
Subordinate  Judge,  under  ».  S26  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882),  ordered  the  award  to  be  filed, 
holding  that  the  arbitrators  bad  aa  such  an  implied 
power  to  deal  with  tlie  costs.  The  defendant  applied 
to  the  Hi^  Court  under  its  extraordinary  juri»iic- 
tiiia,  praying  that  the  record  of  the  case  miglit  be 
sent  fur,  and  the  order  of  the  Subordinate  Judge  set 
aside.  Keld  that  the  arbitrators  had  no  implied 
power,  to  deal  with  the  qacstioa  of  coats,  and  that  on 
the  defendant's  objection  the  SabordliiLate  Judge 
should  bare  refused  tu  file  the  award.  Under  ^e 
circunutances,  the  High  Court,  instead  of  aetttng 
aside  the  order  to  file  the  award,  directed  the  award 
to  stand  good,  except  so  far  as  it  awarded  costs,  and 
that  tho  decree  should  be  drawn  io  accordance  with 
it,  aa  it  would  be  if  it  contuned  no  direction  as  to 
costs.  Daqscba  TiLAEOHAKs  c.  Bhceak  Qothtd 
Sbbc  .  L  Ii.  B.,  8  Bom,  82 


5.  SUBMISSION  OP  AWABD. 

64.  - ■  Extension    of    period    for 

sabmission  of  sward— Pracfici.— Applications 
for  the  extensim  of  the  period  for  the  rabmiedon  of 
an  award  and  orders  thereoo  should  be  made  in 
writing  and  recorded.  MoHjt  PaBiui  Sbtt  v.  Ma- 
uyaebl  KovAsaAH  KoiA  Haji 

[L  Ii.  B.,  8  Kad.,  68 

6B. Umpire — Civil 

Procedure  Code,  1882,  t.  509.— Aa  in  the  case  of  an 
arbitrator,  lo  in  the  case  of  an  umpire,  a  Court  ha« 
power  to  extend  the  period  within  which  the  award  is 
to  be  aabmitted.  The  Court  can  extend  the  time 
allowed  to  an  umpire  nnder  a.  50B  of  the  Code. 
Kvtv  Bah  c.  Vkhbaiabaiuxyab 

[I.L.B,4]£ad.,8U 

68.  Order  extending 

time  for  preMnlaiim  of  oworrf.— Au  order  extend- 
ing the  time  for  the  presentation  of  an  award  upon 
application  presented  within  time  is  not  bad  in  law  by 
reason  of  its  having  been  made  after  the  expiry  of  the 
term  which  it  purports  to  extend.  Sorru  e.  Gov. 
niDAOHiuUB  .    L  I>.  B.,  11  Kodq  86 


67.- 


-  Omiinon  to  jbr 
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ABSJTBATlOXl—efmfinaad. 

B.  BUBHISSION  OF  AWARD— ooatiuued. 

».  35,  508, 514.— The  pravision  eontuoBd  in  t.  G09  of 
the  CiTil  Procedure  Code,  raqniring;  the  Conrt  to  fix  s 
rcmaauble  tixoe  for  tlie  delivery  of  the  kwud,  ii  aot 
impentive,  but  directory,  and  non-complimiice  with  it 
dnei  not  nuke  the  order  of  reference  abortive  and  any 
■ubseqnent  ftrbitratioa  proceeding!  ineffectual  mi 
bad.  Under  a.  614  of  the  Code,  the  Conrt  may  extend 
the  time  for  "laViig  the  award  after  the  time  fixed 
therefor  tuts  ei^ed.  Hab  Nabajb  SursK  v.  Bhao- 
waitKuab     .  .    1. 1*  B^  10  All.,  187 

66, Making  a»d  fil- 
lip atpard — Award  amde,  b<U  not  filed  mitAin  tima 
tpteified  hy  ordtr  of  Co^^CiviC  Froetdun  Code 
(Aei  XI  Vof  1892J,  ii.  608,  614,  592.— The  preaent 
niit  for  lUMolatiisi  of  partnenhip  and  all  matten  in 
diapnte  between  the  partiea  thereto  were  by  Jndge'i 
onkr,  dated  18th  Jnty  1887,  referred  to  the  arbitra- 
tion of  A  and  B.  The  time  for  making  and  filing  the 
award  wai  by  nibieqaent  orden  extended  to  the  18th 
Hay  1888.  The  ainid  was  made  on  that  day,  bat 
wa*  not  filed  nntil  the  18th  June  1S8S.  The  lecond 
defendant  obtained  a  rale  calling  on  the  other  partiet 
to  ibow  cttnw  (iittar  lUid)  why  the  award  ahoald  not 
be  aet  aaide  by  nann  d  iti  not  having  been  filed  in 
time.  Seld  that  the  omiaeion  to  file  the  award  on 
or  before  the  18th  Ufty  1838  did  not  render  it  invalid. 
The  word  "made"  in  n.  611  and  621  of  the  Civil 
Pncedore  Code  (Act  XIY  of  1882)  doei  not  indnde 
the  filhis  of  the  award.  Uiobbey  Fbbiui  i.  Bbuui 
Eiiui                             .    L  !,.  B.,  18  Bom.,  118 


68.- 


-  Aw«rd    loaving    point   at 


laaOB  Undeoided— OMintOK  from  re/ertnce  of  a 
point  in  ditpule — Deeition  bj/  Conrt  afUr  »•*««- 
(ioa> — Where  mattan  in  diipnle  are  referred  to  arbi- 
tiatim,  and  it  ii  found  that  one  qaeation  at  inae  is 
omitted  from  the  reference,  and  that  the  award  tg- 
tnmed  b;  the  arbitraton  contuna  no  decision  thereon, 
the  party  interected  should  bring  the  ominion  to  the 
notice  of  the  Conrt.  If  he  ftuls  to  do  u,  the  Conrt  ii 
not  wrang  in  not  paning  any  order  or  coming  to  an; 
dediion  cq  that  ptont  Baj  Nauhi  Eo7  c.  Jug- 
auBiTB  UooxBWU    .  .    14  W.  ^,  S47 

eOi DelivOTT-      of     award     to 

^tX^~€iMflt^<m  of  arhitratio%—A£t  VllI  of 
iaS9,  n.  316.  818.  and  330—B*eord  qf  praetei- 
iuf ,— By  an  order  of  Conrt  of  Janoary  17th,  1867,  a 
init  wai  referred  to  two  arbitraton,  onder  i.  812,  Act 
Till  of  1869,  wlio  were  to  make  their  award  in 
writing,  and  lubmit  the  aune  to  the  Court  within 
three  numtha.  No  order  for  enlarging  Uiat  time  wa* 
made.  The  dnt  meeting  at  the  i^ibafana  waa  held 
on  Hay  i^id,  18S7,  and  foor  nibaegaeDt  meeting*  were 
bdd.  at  which  all  the  parUe*  attended,  and  evidvce 
wM  taken]  *t  the  fawt  of  which  meetiiig^  namely ,  on 
X7th  Jvlf,  an  objeotlon  for  the  fir*t  time  waa  taken 
on  bdialf  of  the  defendant  that  the  time  limited  by 
tb«  Older  ot  refwee  had  ei^rad,  bnt  the  aibltratot* 
procAMled  wiUt  the  retvencei  lie  award  wa*  made 
on  Uth  Angsit  1867,  and  remained  with  one  of  the 
arititaaton  vutil  hit  death  in  Angoit  1S68.  Babae^ 
qneatly  it  wa*  mdnced  by  the  other  arbitrator,  on 
tMappUci^aidUieparticB  to  the  rait,  and  delivered 
to  ua  mfiocnfnl  party,  by  whom  it  waa  bnyight 


ASBITBATIOH— oontiMMd. 

6.  BUBHISSION  OF  AWABD— oomIwImL 

■tito  Court  on  the  10th  Iilay  1S70,  and  jn^inent  wa* 
moved  for  in  accordance  therewith.  Stld  tliat  the 
arbitraton  bod  aathoiity  to  make  the  award.  The 
award  wa*  properly  lubmitted  to  the  Court.  S.  81:0, 
Act  VTII  of  18S8,  does  not  make  it  necessarry  for  the 
arbitrators  to  submit  the  award  to  the  Court  personally. 
Submiuion  to  the  Court  under  s.  820  is  not 
necessary  to  the  completion  of  an  award  onder  sa.  816 
and  318.  Although  an  arbitrator  may  deliver  hi* 
award  to  one  of  the  parties,  he  ought  not  to  hand 
with  it  the  proceedings,  depoutions,  and  exhibit*. 


6.  BEHISSION  TO  ABBITBATOBS. 

61 Bofectlve  and  llles«l  award, 

— An  award,  defective  and  illegal  on  the  &ce  of  it, 
should  be  at  once  remitted  to  the  arbitrators.     LncH- 

ifBB  nabaih  V.  ptxi  air.  w.,  ISO 

62. Award  oontatnlngmiBtakas, 

omisalonB,  or  dafeota — Civil  Frocednre  Code, 
1869,  i:  S22,  323,  334.-S.  8SS,  Act  VIU  of  1868, 
anthorim  a  Conrt  which  refers  a  case  to  arbitrators 
to  remand  it.  to  them  for  reconsideration  when  their 
award  contains  mietokes,  omisuons,  or  defect*  wliich 
cannot  be  amended  by  the  Court  under  s.  822.  Such 
award,  on  the  refusal  of  the  arbitrator*  to  reconuder 
it,  becomes  null  and  void,  without  proof  of  corruption 
(ff  misconduct  under  g.  824.  Moairii  KumiK  r. 
Bboobdb  Sunu        .        .        .      7  W.  B,,  406 

ea, Application  to  remit  award 

to  arbltratOTB— Timn  for  reatiation— Civil  Pro- 
cadnre  Cwh,  1869,  :  BSO.^Axi  applicaljm  that  an 
award  be  remitted  to  the  artdtrators,  in  order  that  the 
proceedingi,  deposition*,  and  ezUbit*  in  the  suit 
which  had  not  been  submitted  with  it  to  the  Court 
undo  Act  VIU  of  18^,  a  82D,  sliould  be  so  submit- 
ted, ought  to  be  made  within  ten  day*  after  the  award 
ha*  been  originally  submitted  j  otherwis«,  if  the  award 
be  good  im  Uie  face  of  it,  the  Court  will  give  jadg- 
ment  upon  It.  Bakii  Hadhtb  Hot  v.  Huaas 
MoBuiiBoi  a  Ind.  Jur,  IT.  S,  16 

64. — —  JodgmoDt  paased  on  award 

within  time  allowed  for  ramiaaion— Ctn2 
Proeedmrt    Code,  1809,    n.    SH,    826— 


waiting  the  ten  daya  preacritied  by  a  884  of  that 
Act,  i*  illegal,  and  will  be  set  adds.  After  paanng 
Judgmmt  acoonhng  to  an  awar^  inch  award  cannot 
b«  mabmitted  to  the  arbitrator  tar  reconsideration 
and  correction.      Pobkab  Pbmhas  r,  FoKOSDif 

Bu 9  N.  W,  aS6 

6& Bamiudon  to     arbitratora 

aftw  deoialon  on  mteoUl  appeaL—A  case 
having  bemi  referred  to  arbitration  without  proririon 
being  made  for  a  i^erence  of  opinion,  and  the 
arbitrators  having  given  )n  tiering  awards,  the 
Court  of  fint  IniSance  tried  the  case  anew,  and  dis- 
missed the  suit  Thii  decision  was  oonfirmed  on 
appeal.     In  apecial  appeal  Lbe  plaintitt  iiked  that 
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ASBrFBATIOD'— ctafifiKeif. 

6.  BEUIS8I0N  TO  ABBITBATOBS— «(>«<^>ui«<;. 
the  case  might  be  sent  back  to  tha  arbitnton  witli  a 
provluon  &r  difference  of  opiuiun,  and  that  th«y 
might  aubmit  thdr  award  a  second  time.  Utlii 
that  it  WM  too  Ute  at  this  stage  to  allow  such  a 
conne.     Teakoob  Dabs  CaooEBBBtrTTT  r.  Bam 

JlBBDM  CBDOEBKBDTTr  14  W.  S.,  160 

ea Befusal    of    arbitrator    to 

nooasldor  award.  -  The  pluntifl  in  this  amt  med 
the  defendants  to  recover  certain  moneya  presented  to 
him  on  hiH  marriage,  which  be  alleged  the  defen- 
^BtA  had  received  and  appropriated  to  their  cwn  osa. 
The  defendants  denied  that  the;  bad  recdred  inch 
monaysi  bat  admitted  that  such  moneys  bad  been 
credited  by  the  plaintiff's  father  to  the  firm  in  which 
they,  the  ptuntlff  and  tbo  plaintifPa  father,  were 
joiutly  interested,  against  a  htrger  amannt  of  moneys 
bekaiging  to  the  firm  which  had  been  expended  on  the 
pUmtifl's  marri^e.  The  parties  agreed  to  refer  the 
mattor  in  ^pnte  between  them  to  arbitration,  and  to 
aUde  by  the  decision  of  the  arbitrator.  The  arbitra- 
tor decided  that  the  plaintiff  could  not  recover  the 
money  he  sned  for,  and  which  had  been  credited 
to  the  firm  of  which  he  was  a  partner,  as  a  laiger 
nun  had  been  expended  on  his  marriage  ont  of  the 
tonds  of  the  firm.  The  plaintiff  obtaiued  the 
oinnioni  of  certain  pandits  to  the  (^eet  that,  under 
Hindu  law,  gifts  on  marriage  are  regarded  as  separate 
acqoiaitions,  and  prayed  that  the  Maosif  would  remit 
the  award  with  these  opinions  to  the  arbitrator.  The 
Munnf  remitted  the  award  with  the  o[nuions,  re- 
questing the  arbitrator  to  couaider  them,  and  to  re- 
turn his  opinion  in  writing  within  a  certain  period. 
The  arbitrator  having  refused  to  act  further,  the 
Uaosif  proceeded  to  determine  the  salt,  and  gave  the 
plaintiff  a  decree  on  the  ground  that,  in  a  joint 
Hiudu  fanuly,  presents  received  on  marriage  do  not 
tall  into  the  cununou  fund.  Meld  (Pbaahoh,  J,, 
dissenting)  that,  there  being  no  illegality  apparent  on 
the  bee  of  the  award,  the  Uunsif  was  not  justified  in 
remitting  the  award,  or  in  setting  the  award  aside  and 
proceeding  to  determine  tUe  suit  himself,  but  that  he 
should  have  passed  judgmeat  in  accordance  witb  the 
award.     NA2IAE  CSAKD  t.  KAU  SABAUT 

[L  UIL, 2  AlU  101 

67.  Beftual  by    arbitrator  to 

aot — jiaard  on  one  poini  only—Samiiiion  to 
arbUrtUor—i-imilatiiM — Adctrn  potieiiitm. — ^A 
case  was  referred  for  decinon  to  an  arbitrator. 
The  arbitrator  made  bis  retam,  deciding  by  the 
award  only  one  of  the  isanes  raised  in  the  case,  nt., 
that  the  defendants  bad  been  in  pjssesuon  of  the 
land  in  soit  for  m.ra  tiian  twelve  year*.  Tha'plun- 
tiJb  and  the  delendants  claimed  nnder  the  same 
landlord.  The  Honaf  remitted  the  award  to  the 
arbitrator  fur  detarminatiDn  of  the  other  matters 
aridag  in  the  casej  the  arbitrattnr,  however,  jefused 
to  act  further  in  the  matter,  and  the  Hnnaif  himself 
took  up  the  caw  and  decided  it  in  favr.ur  of  the 
plaintid*.  On  appoal,  the  Subordinate  Judge  held 
that  the  award  made  oy  the  arbitrator  was  luitideat 
tat  the  determinatiuQ  of  the  case,  and  reversed  the 
decision  of  the  Mundt  and  gave  the  defendants  a 
dMiw  in  t«nai  of  the  award.    Mtid  that,  aa  the 
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plaintiffs  and  the  defendants  claimed  under  one  and 
the  same  landLrd,  and  the  qnestijn  between  them 
being  which  t,t  the  two  had  the  better  title  to  the 
land  in  dispute,  the  case  cuuld  ni.1  bave  been  coa- 
clnded  by  the  finding  of  the  arbitrator  upon  the 
.  question  of  possession,  and  that  the  Uuuuf  had  acted 
rightly,  on  the  arbitrator  declining  to  complete  the 
award,  in   deciding  the  case  himself.      JuHAUXW 

MUHSUL  DAKVA  v.  SAUXED  SATH  liBSDT!!. 

[L  L.  B,,  IB  Calo,  806 

68. Appeal     Impu^aing    pro- 

prifltjr  of  order  of  remlBBion— Citn'i  trocidttrt 
Code,  1S77,  :  £30.— An  award  was  renutted  under 
a.  520  of  Act  X  of  1877.  The  arbitrators  refused 
to  reoonaider  it,  and  the  Court  thcrenpon  proceeded 
with  the  suit,  and  gave  the  plaintiffs  a  decree.  The 
defendants  appealed  frum  such  decree  on  the  ground, 
amongst  othera,  that  the  award  had  been  impruperly 
remitted  ondor  s.  620.  Mtld  tliat  the  question 
whether  the  award  had  been  properly  remitted  under 
a  630  or  not  cuuld  be  eatertaiaed  in  anch  appeal. 
Abddi.  RtH'^^y  V.  Tab  Mauahhad 

[£.L.B„aAii,e8e 

But  tee  Qbobob  c.  Vabtiah  aoca.1 

[L  L.  B.,  23  Had.,  204 
and  cases  cited  in  the  judgment  in  that  caae. 

60. Omlaaion  of  arbitrator  to 

oarry  out  temu  of  reference— ^'uit /or  parti- 

Ho*  and  to  takt  accotttUt^Civil  Procadurt  Cod*, 
1877,  ti.  2,  630,  622,  023— Filing  agnamtat  ta 
refir  to  arbitralion  in  Court—"  £>eorM."—Tim 
sharers  of  a  junt  undivided  estate  agreed  in  writing 
tliat  such  estate  should  be  partitioned,  and  the 
accounts  thereof  settled  by  aroitratiou,  and  named 
one  of  snch  sharers  as  acbitiatjr,  aod  agreed  that  ha 
should  settle  all  the  accunts,  shjw  the  surplus  at 
each  ahuer's  credit,  and  prepare  l.,ts,  after  partitiLin  of 
the  laudi  and  h.,uace  comprehended  in  such  estate  . 
and  have  them  diunn  within  one  year  frum  the  com- 
pletion of  the  partition.  Subtequently  one  of  sncb 
sliarers  applied,  under  s.  5i3  of  Act  X  of  18i7,  to 
bare  such  agreement  filed  in  Court.  The  otha 
sharers  not  objecting  to  this  course,  snch  agreement 
was  filed  accurdingly,  and  the  case  was  referred  to 
such  arbitrator.  The  arbitrator  made  an  award 
whereby  he  partitioned  snch  estate  into  lots,  auign- 
ing  s.me  only  uf  such  luta  by  name,  and  wherein  he 
stated  that  he  had  not  been  aole  to  aettle  the  accouata 
owing  to  the  default  of  the  parties ;  and  thal^  ecu* 
aidering  that  the  partition  should  take  tffect  without 
any  delay,  he  did  nut  asli  for  further  time.  He  farther 
stated  that  "all  tbo  parties  state  that  they  will 
adjust  the  accuuuts  after  renewtog  the  agreement,' 
and  be  reqaested  that  the  nnasaigned  Lta  might  be 
drawn  in  Cuurt.  The  Court  made  an  order  cjnfinn- 
■Dg  the  award,  and.  it  being  (objected  that  the  aettle- 
ment  of  the  accuunta  should  not  be  p.atp^ed.  bat 
that  they  should  be  settled  as  agreed,  directed  that 
the  arbitrate  shiuld  settle  the  accjonts,  and  gave 
him  a  year's  time  f^r  that  purp  8^  and,  sjme  of  the 
paities  nut  being  willing  to  draw  the  uuasaigued  lota, 
directed  the  diitfibuUM)  of  such  lota  "  in  Mferenee  to 
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the  mge  and  nnniber"  of  the  ihaien,  Reld  tb&t 
nich  mder  wu  %  "decree"  within  the  me&miig  ul 
H.  2  »nd  6;:2  of  Act  X  of  187/.  that  the  arbitrate.]' 
■honld  himielf  have  diavn  mch  lota,  (,r  he  sbunld 
have  made  the  parties  draff  them )  bnt,  inasmacb 
ai  it  wuold  out  have  itrained  the  agreement  tu  have 
had  nch  Uit(  drawn  in  Cuort  and  no  Lbjtctii.n  had 
been  taken  to  the  arbitratur  nut  liaving  himself  drawn 
them,  it  WM  nut  incumbent  on  the  Cuurt  to  have 
remitted  the  airard  in  urder  that  the  arbitratur  might 
have  diaffn  them,  that  the  Court,  huwever,  should 
not  have  dirtribated  «uch  li.ta  in  the  manner  it  W 
done,  but  ihuuld  have  dravn  a  Lt  for  each  perun ; 
and  in  acting  %t  it  had  dune,  it  had  acted  contrary  to 
the  award,  and  fur  that  reuun  iti  decree  conld  ui.t  be 
maintained,  and  that,  in  confimuog  the  awai^ 
before  the  accounts  had  been  settled  and  an  award 
made  in  respect  thereof,  the  Court  bad  acted  errunc- 
onsly,  inasmnch  as  the  award  had  left  undetermined 
a  ver;  impuitant  matter,  tit.,  the  settlement  of  the 
acoaimts ;  and  the  Court  shuold,  under  s.  620  of  Act 
X  of  lS77,  have  remitted  the  a^ard  for  the  recun- 
udaration  of  the  arbitrator ;  and,  aa  it  had  the  power 
to  remit  it  upon  such  termg  na  it  thought  fit,  the 
Court  could  have  all.wed  one  ;ear,  if  necessary,  fur 
the  settlement  of  the  accountoi  and  on  this  acc.unt, 
and  also  because  the  Court  had  made  an  order  p:.Bt- 
puning  the  settlement  of  the  accunnta,  and  thereiiy 
Bkade  an  order  contrary  to,  aud  in  eiccss  oi,  the 
award,  its  decree  most  be  reversed.  Sadik  All  c. 
iKSAB  Ali  KsAir  .    1. 1..  B.,  3  AIL,  288 

70. Civil  Froctd%re 

Codt  (ISaZj,  :  B21~L»galilg  of  order  rtmittiny 
auard  for  rteotuidtralion—Appeal.— An  award, 
rabmitted  by  a^itraton,  to  whom  all  matters  in 
&pate  bad  beau  ref erred,  stated  that  "  defendant  has 
Dot  produced  any  witucM  in  sappjit  of  his  conten- 
tloi  raiaed  in  issuei  Nut.  1,  'i,  6,  and  6,  heuce  we 
hkve  only  to  deal  with  issues  Sat.  8,  4.  and  7."  and, 
Ailing  with  those  iiauei.  the  arbitrators  gave  their 
lining.  The  award  was  remitted  on  the  ground  that 
the  arbitraton  had  u^t  determined  the  issues  Kos.  1, 
8,  6,  and  6.  Seld  (1)  the  legality  of  aa  order  remit- 
t^  on  award  for  the  reconiideiatian  of  the  arbitra- 
tors may  be  challenged  on  appeal  against  the  decree 
nltiinately  paswd ;  and  (d)  that  the  award  ought  not  to 
have  been  remitted :  there  waa  no  illegality  oo  the 
face  of  it,  and  there  was  a  decisim  on  tbe  whole 
matter  in  issue  between  tbe  parties,  Moihoorainiti 
Tawarae  v.  Bniidabti»  Teaaree,  14  W.  R.,  327, 
Ambiea  Dati  v.  Sad^ar  Ciand  Pal,  I.  L.  E.,  11 
Cole.,  172,  Ifanat  CAani  T.  Jiam  Narayan, 
I.  L.  S^  a  All.,  181.  and  Sihranyii  SiugA  v. 
S%taiin  Bigam,  L  h.  £.,  UAH.,  64S,  referred  to. 
QBOMti  v.  Vunur  BouBT 

CL  I..  B.,  82  Hod.,  a08 
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made.     SoBtrsjEBT  NtBAiH  Smas  r.  Gocbbb  Pbb- 
SHAD  Nabain  Sikoh  7  W.  B.,  268 

72, Mode  of  revocation,— A  re- 
vocation by  deed  can  set  ande  a  deed  by  which  a  per- 
son binds  himaelf  to  abide  by  the  decision  of  arbi- 
trators. Bevocation  by  parol  may  set  aside  a  parol 
agreement.    Notice  is  not  neceiMry,      At.t.a  Ayatta 

C  NoKilDLA  PBBAIEA  aliat  PBSAHBOTI.U 

pUad.,88 

But   tt»   KA0A9*\nnr    Hiik   «.    EinraiTAiiY 

Naik 81Cad.,4e 

Ta- 


in^ praceedingt, — In  the  course  of  arbitration  pro- 
ceedings in  Calcutta  one  of  the  arbitrators  recdved 
two  telegrams  purporiing  to  be  gent  by  tbe  plaintiff 
and  defendant  m  Uarjeeling  to  the  arbitrators,  the 
terms  of  which  were;  "  8Uy  further  proceedings  i 
arrange  matters  here.",  Htld  (liat  tbe  telegrams  tent 
to  tbe  arbitrators  did  not  amount  to  a  revocation  of 
ther  authority.    Kblub  o.  Fbasbb 

[L  L.  B.,  2  Calo.,  445 

74, Lapu     of    time, 

Ifraiumption  of  reeocation  from  -  Suit  ta  tnforea 
agreemfU  to  refer. — Where  some  months  bad  elapsed 
without  either  party  taking  action  to  carry  out  an 
a^eemeut  to  refer  a  dispute  to  arbitration,  the  plain- 
tiff was  held  not  to  bo  debarred  from  considering  tbe 
agreement  revoked  and  prosecuting  bis  suit.  JbobA' 
Knnir  Loll  v.  MrnsA  PEXHHij> 

a  IT.  W.,  Ed.  1878, 2B2 

75. QpoiLnd  for   revooBtloa— 

Sufflcianl  caate.—Aa  agreement  to  refer  an  existinK 
dispute  to  arbitiHtion  is  at  binding  and  capable  o^ 
enforcement  as  any  other  lawful  contract ;  and  a  sub- 
mission of  such  a  dispute  to  arbitration  once  made 
is  not,  without  just  and  lofflcient  cause,  revocable. 
Alia  Ajfappa  v.  Svndala  Feraiya,  B  Mad,,  82, 
overruled.  Ptitatijea  Ntuteriitanjta  v.  Maneakjet, 
a  Mad.,  183,  and  SaiUat^a  v.  Eamaraua,  7  Mad., 
257,  followed.  Naqabawme  Vaib  v.  BuireATAHX 
Naik 6  Mad..  46 


76. Zonff     and    „.. 

reatonable  delay  in  Ihaeomlitet  of  the  procatHtigt-^ 

Civil  Prooadura  Code  (Act  XIVnflS82J,  t.  533 

Asabmisnjn  to  arbitration  can  ooly  be  revoked  on 
goud  grounds.  The  claimant,  in  a  reference  to  arbi- 
tration,  is  the  persjn  on  whom,  csferif  pariiw,  it  is  in. 
cumbcnt  to  pr^m^^te  the  conduct  of  the  proceedings  i 
and  when,  therefore,  there  is  a  long  and  nnreasonable 
delay  unexplained  by  any  act  of  the  other  party,  either 
conducing  to  it  or  conseutiog  to  it  or  waiving  it,  the 
latter  ia,  prind  facie,-  entiUed  to  decline  to  go  <hi 
with  the  reference,  and  to  revoke  the  agreement  for 
submission.  Where  an  agreement  to  r^er  has  been 
duly  reVLked,  tbe  Court  i)  incompetent  to  order  it  to 
be  filed  uuder  s.  623  of  the  Code  of  Civil  Frocednre. 
CoLBi  V.  Uaoosta        .      I.  Zi.  B^  17  Cole,  200 
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7.  BEVOCATION     OF,     OB     WITHDEAWAL 

FROM,  AKBITBATION— eofriinwA 
Ciril  ProcednTB  (that  u  to  mj,  eoartruiiur  it  witli 
reference  to  the  coiutitntioQ  of  the  Civil  Conrti  of 
India  and  the  abicUng  direction  to  them  to  proceed  in 
■Jl  caiea  according  to  equity  and  good  coDecience), 
when  peraoDB  hare  ^reed  to  gotniit  the  m«tter  u 
difference  between  them  to  the  arbitration  of  one  or 

'  more  specifled  pereona,  no  party  to  the  Kgroemait  can 
revoke  the  robniiMion  to  arbitratioa,  ouleu  for  good 
canu,  and  a  mera  arbitrary  revocation  of  (ha  aatho- 
ritj  is  not  permitted.  Where  no  time  wm  originally 
filed  witliiii  vhich  the  award  waa  to  he  made,  it  i> 
open  to  either  party  to  haaten  the  proceedingi  by 
giving  notice  to  the  arbitrators  that  the  award  mnit 
be  made,  and  an  nmpire  appointed,  within  a  reason- 
able time ;  bnt  where  the  time  elapung  after  the  notice 

.baibeen  activel;  employed  by  the  arbitrator!,  and 
the  delay  haa  been  owing  to  Decenity  which  they 
could  not  control,  the  parties  cannot  recede  from 
their  mbmignon  by  rea«oa  of  the  notice.    PBSioiinE 

NUBBBHVAKJBB  V.  MlVOCEJIB  &  CO. 

pO  W.  B.,  P.  C,  61 :  la  Moore'o  1.  A.,  IIS 
Abuxhbb  Eooib  r.  Ooncn  Sihob 

[16  W.  B.,  881 

7a  — — Alter  the   partie* 

to  a  nut  have  agreed  to  refer  it  to  arbitration  and  the 
order  of  reference  hai  bees  made  by  the  Court  nnder 
1.  SOS  of  the  Civil  Procedure  Code,  neither  of  them 
can  arbitrarily  and  on  no  infilcient  snmnd  withdraw 
fiom  the  agreement.  Ftito^jet  Ntunraaiuee  v. 
Mxmuil^tt  ^  Co.,  12  lloorit  I.  A.,  113,  followed. 
MAUfliiKB  Bai  e.  Uiusii       L  H  B.,  7  AIL,  878 


7S. 


-  BaToofttlon     of    mbmls- 
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cannot  be  revdced  except  for  good  canse.  It  cannot 
be  revoked  at  the  mtn  will  of  cue  of  the  partiei  to  It. 
PtttoMte  Ntiaraanite  v.  Mam>ekjee  ^  Co.,  IS 
Moon'*  L  A.,  list,  referred  to.  BvvtiX  Uviu.it- 
lun  Ehax  v.  BaMo  paum 

[L  Xi.  B.,  SO  AIL.  146 


ea- 


~  Appc^tment  of  new  arbl- 
trntoE.  Power  of— C™i  Proeadara  Coda  (Act 
XIV  <if  ISSaj,  tt.  B06,  BOS,  BIO,  B91.—Oa 
19th  June  UM,  an  application  for  an  order  of 
reference  wat  made,  nnder  •,  606  of  the  Civil  Proce- 
dnre  Code  (XIT  of  1883),  by  both  partiee  to  a  nit. 
It  waa  D^iod  by  botii  defendanti  and  by  Uie  plain- 
tifh*  pleader.  Ai  the  pluntifta'  pleader  hid  not  been 
-  ipecmlly  anthoriied  in  writii^  "  to  join  in  the 
application,  the  Court  poatponed  maUng  any  order  on 
the  apldiei^wm  till  the  28^  idem.  On  Okat  day  the 
flnt  defendant  did  not  attend  the  Court,  but  the 
pUntifb'  pleader  piodnced  the  reqoUte  authoitty, 
and  the  Court  made  an  order  referring  the  mit  to  the 
dedikm  ot  the  arbitrator  nominated  in  the  application 
of  the  19th.  On  97tb  June  tho  fliat  defendant  made 
an  ai^licatioD  to  the  Conrt  to  revoke  the  anthcdty  of 
the  aifaitntoF  and  appoint  a  new  artobiUor  in  hie 
piKMiOn  Uu  ....-.--- 

Oon  of  tiie         . 
ciraumftuuwi  connected  with  the  wbitimtor  whldi 
■homd  that  he  wai  not  worthf  of  tlie  ocnfldenoe 
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repoied  in  him.  No  flual  orda  wai  made  upon  thit 
appUcatiun  till  after  the  lubnunon  <^  the  award, 
when  it  wai  rejected  on  tho  ground  that  the  cha)^^ 
of  miaoondnct  and  partiality  imputed  to  the  arbitra* 
tor  wtre  not  made  out.  Held,  firit,  th^  the  bit 
defendant  not  having  objected  to  the  appointment  of 
the  arbitrator  on  or  before  the  28rd  June  1884,  w  W 
the  order  of  reference  wai  made,  muit  be  taken  to 
have  tacitly  acqoieaced  in  the  coone  adopted  by  the 
Court,  and  that  mch  acqnicicence  amounted toafieih 
mbmiuion.  Ardatar  Mormo^i  Wadia  v.  Secratcuj 
of  Slatt  for  India,  9  Bom.,  177,  and  SraaatUA 
a\oia  V,  Rai  Ch*»d»r  Fa*l,  8  W.  S.,  171.  followed. 
The  objectiime  railed  by  the  fint  defendant  could 
ool;  be  coniidered  after  the  gubmiinon  of  the 
award,  and  then  only  to  the  extent  permitted  by 
1.  621  of  the  Code  of  Civil  Procedure  (XIV  of  1882). 
When  once  a  matter  ia  referred  to  arbitration,  it  ia  not 
oompcient  to  the  Court,  under  the  aecond  paragraph  of 
a.  608  of  the  Code  of  Civil  Procedure  (Act  XIV  of 
1862),  to  "  deal  with  "  the  matter  in  difFerence  between 
the  partiea,  except  a*  provided  in  Ch.  XXXVn  of 
the  Code.  There  ii  no  iMtion  of  that  chapter  which 
authorizes  the  Court  to  revoke  the  authority  conferred 
on  an  arbitrator  and  to  appoint  a  new  ooe  except  in 
cam  falling  atrictly  withm  the  purview  of  a  510  ot 
the  Code,  where  "the  scope  and  object  of  the  refer- 
ence cannot  be  executed."  It  is  only  in  those  caaei, 
apparently,  that  the  authority  conferred  on  arbitratcra 
can  be  revoked  "for  good  canae,"  the  cauie  bmng 
■uch  as  ii  contemplated  in  that  lection,  ai  where 
"  an  arbitrator  r^ies,  or  neglecta,  or  becomea  in- 
capable to  act,  or  leaves  British  India  under  circum- 
stancee  showing  that  he  will  probably  not  return  to 
India  at  an  early  date."  The  enactment  of  the 
second  paragraph  of  s.  SOB  of  the  Code  of  1882, 
which  does  not  occur  in  the  corresponding  section  (3X6) 
of  Act  VIII  of  1869,  hsa  the  effect  of  rigidly  reatrict- 
ing  the  Courts  to  the  exact  procedure  laid  down  when 
dealing  witli  cases  in  which  the  appointment  of  a  new 
arbitr^or  becomea  neceoary.  Ualudhai  Kabih- 
BKu  c.  SutruB  Bai    .      I.  Ii.  B.,  10  Bom.,  881 


8L- 


-  Bevooatloii  by  one  party— 

"—Ciml    Proeedmn   Code,  1859, 

e  of  the  ^aitiea  to  the  agree- 


augkUnt  e 
«.  aSe.— The  fcct  of  a  .  ,^ 

ment  revoking  hi*  mbmiadon  m  not  a  aofBdent 
"  oaose  "  wilthin  the  meaning  of  a.  826  of  Act  Till 
DflB69.  The£ngtiahcsMaontbeaubjectcooaid<red. 
Pxaronju  SoBBBSWAXja  v.  HAjreouii 

[SaCkd.,188 

8.  C.  on  appeal  IS  Koore'a  I.  A.,  US : 

[10  W.  B,  F.  G.  61 

SAinADjA  e.  Eakasata  .  7  Mad.,  867 

89,  ExominaUon  of  arbi- 
trator aa  a  'witnen. — A  reference  to  arbitration 
made  under  an  nder  of  Court  caiinot  be  rerdced  at 
the  inatance  ot  a  party.  If  an  arbitration  award  ia 
set  aaide  and  the  matter  fi  tried  aa  a  suit  befm 
the  Conrb  the  artntrator  cannot  be  esamlued  aa  a 
wttneH  u  to  the  gronndi  of  hit  deeUon,  bat  only 
to  pmre  taj  adintiilon  wUeh  nay  have  been  made 
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DIQE8T  OV  CASCa. 


ABBXTSATIOIT— oMftaMd. 


AltBTEltATION— OMtwitMl. 


before  him  in  the  coone  of  arbitration,  knd 
irbi<^  might  be  mateiwl  eridauce.  KiLMOFiS  Bobb 
r.  UOHDCA  CaimiBB  BVTI        .        17  W.  B4  610 

88. Barooatlon  of  agreemontto 

hftva  oftM  dMldad  on  the  erldenes  of  third 
paroon-^c*  JD^i87S|'0!rfA»,<ey,  «.  aJS—Aet 
X  of  1977  f Civil  Trocedw*  Codt),  Ck.  XXXVII. 
— Tlie  pluntilb  uid  •ome  of  (he  defend>Dt<  in  &  mit 
tigreed  th»t  the  m»tten  in  ditference  between  them  Lo 
the  niit  ihonld  b«  decided  in  aecctdftnce  with  the 
•Uttmeat  made  on  o«tbh;  one  J' after  he  hftd  made  a 
loeil  enquiry  Into  inch  matters.  The  Conrt  trying 
the  mit  aceordingly  directed  that  J.  ihonid  be  exam- 
ined on  a  certain  da;.  Before  J  was  exammed,  the 
defendants  objected  (0  the  caie  being  decided  in  accord- 
ance with  J't  evidence,  bnt  the  Conrt  disallowed  the 
objectim,  aad,  having  Uken  J't  itatement  on  oatli, 
decided  tlw  caie  in  acoordaoce  tberewitli,  Meld  by 
SruAai,  CT.,  that  thepTOTinonsof  M.8tolSof  Act 
X  of  187B  were  not  apjMieable  to  (he  reference  of  the 
caie  to  J ;  that  tnch  reference  wm  in  the  natnre  of  a 
reference  to  arbitration  nn^  the  Code  of  CSvU  Pio- 
cednre  ;  that  it  wonld  have  been  valid  and  binding  on 
the  parties  had  all  the  defendant!  Joined  in  it  t  but 
that,  ai  all  (he  defendante  did  not  do  k>,  the  pro- 
ceeding were  illegal,  and  tliey  khonld  be  ae(  aiide  and 
the  nut  be  decided  oa  (he  merits.  Meld  by  OlsniU), 
J„  that  the  reference  of  the  eaae  to  J  wm  not  mad* 
ondtr  or  goremedby  the  providotii  of  tlie  Ciril  PrO' 
cedore  Cede  relating  to  artntration,  and  tbenfore  the 
defendants  were  competent  to  revoke  theagreCBunt) 
and  that,  assnnung  the  reference  was  made  nnder  the 
pnivinooi  of  the  Oatbi  Act,  there  wm  no  mle  of  law 
prohibiting  the  revocation  of  inch  a  reference,  and 
therefore  (be  def  endanti  were  competent  to  revoka  the 
Mtme.    LiEBKU  SiKSH  v.  Ditlbiu  Euab 

[I.  I-  B„  4  All,  808 

84. B«Tooatloii  by  Covixt—Ilh 

•««  <i/'  ot^Uratort — Ciml  Froced^trt  Code,  1859, 
:  Ji8.— Where  one  of  the  arbitratort  had  been  ill 
and  the  time  for  sending  it  in  elapsed  before  they 
could  make  thdr  award,  the  Conrt  snperseded  the 
artntratton  and  recalled  (he  rait.  Josifh  t.  Sbhkx- 
xn  ....  Bourke,  O.  C,  868 
SB.  Withdrawal  tiom  arbitra- 
tion—Cini2  Frocedure  Code,  18B9,  :  ass.— Either 
of  (he  parties  in  a  reference  to  arbitration  may  with- 
draw from  the  proceedings  at  any  time  prerione  to 
(he  making  of  the  awara,  unless  the  sabmiaiion  to 
arbitrat^n  has  been  made  a  mle  of  Conrt  under 
1.  826  of  the  Civil  Procedure  Code.    Alia  Azapfa  v. 

KnK1>AI.A  PlBAITA  aliat  PiKAKBEOTLTT 

[8  Had.,  eS 
Bnt  iM  NAfiAiAWxr  Nade  v.  Buvoiiaht  Najz 
[8  Had.,  48 

86.  Bafmal  of  Boms  arbitratort 

to  act— Cieii  Procedws  Coda,  1869,  t.  819— B»- 
final  to  iKminatt  other  arbitrittort— Withdrawal 
fi'om  urbiiratiof, — Where  eome  of  the  arbitratort 
named  in  an  arbitration  agreement  rafnae  to  act,  and 
the  partiei  do  not  agree  to  appoint  othoi  in^ead  ol 


WITHDEAWAL 

-vonel»ded. 

them,  it  is  not  incnmbent  upon  the  Conrt  to  appoint 
other  arbltratori,  unless  hath  parties  agree,  the  provi. 
lion  of  s.  919  bring  not  obligatory,  bnt  simply  per> 
miimve.  Meld  fnrther  that,  under  snch  drcnm- 
itancei,  the  refusal  on  the  part  of  one  party  to  nomi- 
nate other  arbitrators  does  not  amount  (o  a  with- 
drawal from  the  agreement  to  proceed  to  attitration. 
Sasa  600ES  V.  SaiTA  I^AL  .        .     1  Agra,  106 

87.  ■  Withdrawal  from  arbitra- 
tion— Oroaad/or  «irtrfrat«if.— Aparty  is  not  co- 
titled  to  withdraw  without  good  cftuse  ibownfroma 
submieeion  to  arbitration.  Where  an  award  was  abont 
to  be  pronounced  and  a  party  withdrew  on  the  grounds, 
first,  that  the  arbitrator  wag  entering  into  foreign 
matters  ;  and,  second,  that  a  minor  was  likely  to  be 
interested  who  would  not  bo  bound,  tlie  grounds  ware 
held  not  to  ccsistitnte  a  good  ground  for  withdrawal. 
Rak  Coohas  BhAha  v.  Kala  Chabd  Shaha 

[SI  W.  B.,  886 

88,  ■ — Agreement     »ct 

fitlly  carried  out  at  to  immhtr  of  ariitratort. — The 

parUes  to  the  suit  t^^eed  (o  refer  the  diiputet  between 
them  in  another  wait  to  tbe  arbitraUou  of  five  persons 
named  by  them,  and  did  not  agree  to  accept  the 
decidon  of  any  lesi  number  of  penoni  eo  nominated. 
Three  only  of  the  arbitrators  nondnated  were  pro- 
ceeding witli  the  arbitration,  and  one  had  declined  to 
act.  Meld  that  the  suit,  which  was  one  to  put  an 
endto  the  arbitration,  was  maintunable.  Pakubhab 
DAT  r.  Haw  Nau  .  7  W.  W.,  887 


88.  Agreement       to 

wiiidraie  **il~Failura  fa  mate  aviard~Appliea- 
titmfor  reitoration  to  file  of  Court. — A  suit  was,  by 
order  of  Conrt,  referred  to  three  ipecifled  arbitia- 
ton,  who  were  to  make  an  award  within  rix  months, 
and  in  case  of  difference  of  opinion  all  matters  in  dia- 
pnte  were  to  be  referred  to  the  deci^on  of  an  nmjdre. 
The  arbitnton  had  only  one  meeting,  at  which  an 
agreement  was  oome  to  by  the  parties  to  setUe  all 
matters  in  dispute  tinongthemselTes  and  withdraw  the 
matters  from  arbitration,  wldch  was  acoordin^y  done, 
bnt  nothing  appeared  to  have  hem  afterwards  Aau. 
No  award  was  made  by  the  original  arbitrators  within 
six  months  from  the  reference.  On  application  by  tlie 
pluatifC  to  have  the  suit  restored  to  the  file  of  the 
Court,— SsM  that  the  mit  was  still  pendfaig,  the 
artiitrators  not  baring  determined  it  while  they  had 
iuiis^ction  to  do  so,  and  it  was  ordered  that  it  dionld 
be  bronght  again  before  the  Court.  Qati  Naxh 
Naiidi  r.  Ebib  Chabdsa  Nausi 

^B.Ii.B.,Ap.,74 

8.  AWARDS. 

(a)  ConiixvoiioT  AiTD  SmoT  or. 

80. Bule  of   conatmstlon.— An 

award  should  be  conitmed,  cot  by'  c^  evidence 
giTSn  by  tlie  arbitrators,  but  by  hxUn^atTths  tan- 
nage at  tbe  award  itself.  Ovkiibbb  v.  Cbctat 
Lam 8H.W.,U7 
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(    608    ) 


ABBITEATIOS— BwirtawJ. 

8.  AWARiyS—confinvad. 


eL  - 


Award    of  tie 


naturt  iifafai»ili/  itttltmenl  direrling 
to  bt  paid  "ta  haiyJt  loo/trfotii."— An  »w«rf 
drawn  by  an  nnproffwiniiai  arbitrator  In  India  U 
Dot  to  be  construed  accordiajr  to  the  mrae  prinriplt'i 
U  an  award  ssttlod  by  coihibpI  nr  a  snlicitor  in  Enff 
land,  but  in  accordanw  with  what  aiay  reaaonably 
be  mppoied  uodbi  the  oirfmnBtanm  of  tho  cam  to 
have  been  the  intentionB  of  the  arbitrator.  WliiT^ 
an  award,  which  was  of  the  nature  of  a  family 
Mttlemenl  between  a  father,  laotlier,  and  son  of 
certain  property  which  had  been  given  by  the  father 
to  the  mother  in  lien  of  dnwer  and  thaa  by  the 
motlier  to  the  ion,  directed  that  a  certain  annuity 
ilionld  ba  paid  ont  of  the  property  to  the  father  and 
mother  "  ta  haiyit  walidain,"  it  was  htid  tbat  the 
annuity  wii  to  be  paid  doring  the  joint  lites  of  the 
father  and  mother  and  alan  during  the  life  of  the 
forriTor.  'ABSrx  Hajoi  Khav  r.  Eauib  BeoAV 
[I.  Xo  B.,  SO  Aa,  246 

eL : — Effect   of   KWKeA—Sifftuilnre 

of  avardbjl  fartit*.-  Held  that  the  partiea,  having 
rignad  the  award  of  arbitration,  mnrt  be  bound  by 
that  vntil  it  ii  legally  aet  aside,  and,  until  it  ii  sot 
■aide,  a  nit  to  enforce  rSghti  irregpective  of  the  award 
ia  not  maintainable.     Goi^ak  Alt  EHAir  r.  Ivak  )i.t 

Ebait a  Agra,  234 

9S. ; Partg        added 

d^iring  arbilratioit,  -  Inamit  pendinfr  before  arbitra- 
tor*, a  person  who  U  made  a  ro-plaintiff  on  appliea- 
tion,  and  makes  no  objection  to  the  arbitration,  Ii 
bound  by  the  award.  Shitinith  BiBWAfi  r.  Eibufn 
HoECB  MoiiBni  .  6  W.  B.,  ISO 

94.  Dtfettfe  of  avh- 

minion  to  arbitration  end  avard  tipon  thtmaHer 
in  mif  lefort  luil  hroupil.  -  An  award  upon  a  qnes- 
tion  rvf  erred  to  arbitratori,  an  whoie  part  no  mi«- 
condnct  or  mistake  appean,  concludes  the  parties 
who  have  submitted  to  the  reference  from  aft/'rward* 
contesting  In  a  suit  the  qncstion  so  referred  and 
disposed  of  by  the  award.  Two  widows  of  a  deceased 
Hinda  referred  generally  to  arbitrators  tba  qnertinn 
of  their  rights,  respectively,  in  the  estate  of  their 
deceaaed  husband,  including  the  matter  whether 
there  was,  or  was  not,  any  ca^ise  disentitling  the 
widow  who  afterward!  brought  this  suit  for  her 
share  in  the  estate  a^instthe  other  who  had  obtained 
posaesaion  of  the  whole.  The  arbitrators  declared 
ACT  to  be  disentitled  to  sna^eed  to  any  portion  of  the 
eatate,  and  awarded  her  maintenaT>ce  only.  Se'd 
that,  in  the  absence  of  mistake  or  misrnndnct  on  the 
part  of  the  arbitrators,  the  award  was  binding  on  the 
paities.     BHAOfTi  r.  Caijr^m 

[L  I..  B.,  U  Caio.,  886 :  Xo  B.,  IS  I.  A.,  67 


96>  ■ Perioimol  party 

to  award— Steiproeify-  Eitoppel  of  objection  cf 
parties — E«c/ii«i'oii  from  interiltnre  Frideiicr 
Aal.t.  Jlfi.-  An  arbitrator's  award  declared  the  right 
of  a  member  of  a  Hindu  family  jointly  poespsaed  of 
Tillage  honses  and  property,  snch  member  being  deaf 
and  dnmbi  and  juit  a  patty  to  the  arbitration  and 
award.     He  attermfdi  sued  fbr  leparate  poawtrioii 


ABBrraATIOIT— ^M^MMiZ. 

8.  AWABDS— croaMMM). 
againfit  the  others,  who  in  their  defence  denied  Ua 
title  to  inherit  by  Hindu  law,  on  account  of  hU  phy- 
sical infirmity,  which  waa  from  hirtli.  The  award 
having  been  produerd  at  the  healing,— le/d  that 
this  mnmber  of  '  he  family,  being  a  stranger  to  the 
■nbmisaioD  to  arbitration,  was  nnder  no  obligation  to 
■bide  by  thn  award,  and  that  be  consequently  conld 
not  avail  himself  of  what  the  award  oontained  In  Ua 
favonr.     Hika  enion  r.  Oaitoa  Sahai 

[  1  L.  B.,  S  AIL,  Saa:  I-  B.,  U I  A^  SO 

Affirming   decirion    of    High    Gmrt    In    Oavoi. 
Sahai  t.  EiBA  SnrflE  .  L  Ih  B,  2  AH.,  SOB 

06.^ Aipardnoimad4 

on  refennet  Sy  ell  pnriie*.— An  arbitjation  award, 
not  being  one  which  has  been  made  npon  a  referenca 
by  all  the  parties  to  the  init,  is  not  capable  of  bein|C 
converted  into  a  final  decree  Under  the  prorisioni  rf 
Ch.  VI,  Act  Till  of  186^  though  it  ii  evidence 
aeainst  any  party  who  agreed  to  the  reference. 
Beejot  CamiDKB  Bafsbjib  t.  Betdvh  Csuimint 
Bavkbjbb  .  .  16  W.  B.,  427 

■  87.  : Cnmad  to  arbi- 
tration— Amliliiuify  in  atcard. — -A  dispnte  having 
arisen  aa  to  the  boundary  of  two  estates,  the  parties 
joined  in  a  petition  to  the  Settlement  Officer  of  tlie 
district  to  appdnt  arbitrators  for  the  pnrpoae  of 
settling  the  bonndary.  That  officer  appointed  arbi- 
trators who  ■nbaeqnently  made  the  tbllnwlnfc  award : 
"  Having  in  the  presence  of  the  karpnrdaies  of  both 
parties  t"ken  down  the  depositinnsof  the  witnesses  of 
both  parties  on  tbedispnted  locality  and  made  infClti- 
gation  and  enquiry  on  the  spot,  and  having  observed 
the  aspect  of  the  place,  wo  have  ascertained  aa 
follows."  They  then  pmeeeded  to  state  the  bonndary, 
■■nninfT  along  west  from  the  high  peak  of  Sathoo 
Pahar,  which  !s  en  the  aontb  of  Lnphapaia,  me 
ecmpB  toa  irnrh  called  Bajgnrh  j  on  theioutbof  it  b 
Doobhieilidi  in  Hahomedabadi  on  the  north  of  that 
gnrb  ia  Kolsrkoonda  tn  Balpntta;  on  the  westof  It  Is 
Perma  hill ;  on  the  east,  south,  and  west  is  kUinmed- 
■bad  1  on  the  north  is  Belpntta."  At  the  foot  of  the 
award  were  the  words,  "  Decirion  of  the  arbitratoia 
confirmed,"  dated  and  ugned  by  the  Depnty  Coilector. 
The  p  rties  to  the  award  afterwards  petitioned 
the  Settlement  Officer  to  lay  pillars  along  the  line 
settled  by  the  arbitratora,  but  he  refused  the  applica- 
tion, but  made  an  order  that,  "if  the  petitioneTt 
eanstmct  the  pillati  themselves.there  win  be  uolflra- 
111  nod  of  objection  hereafter.  It  Is  not  neeeMary  fur 
the  Court  tn  psss  any  rrdcr  In  this  matter."  We'd 
{V,  that  both  partiri  had  accepted  the  award;  (2) 
tbnt  the  award  was  not  ambignona  i  (3)  that  the  effect 
of  the  awnrd  ws*  not  merely  to  determine  praaeiuon 
at  the  time,  bnttn  determine  the  right  to  the  laud 
itneif.        BAHBVIMTrV      CHCCKiB-Bin-rt      t.      Bak 

Pbous  Dabs  .  18  C.  I>.  B.,  S6 

98 S,«fnial  to  award 

initrett  to  JUalicmedan — Suit  en  warf^O;;;.— Plain- 
tiff, who  was  a  Mahomedan,  sued  npon  a  mortgage 
executed  by  the  defendants,  who  were  also  Mahomed- 
ana,  to  secure  certain  sums  advanced  by  him,  with 
interest  at  2i  pv  cent.     The  defendant*  pleaded  an 
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ABBZTBATIOK— eon^Mwd. 

8.  AWABDS—coniiiMtd. 
awud  bj  which  the  arbitrator,  to  irhom  Qte  qneition 
of  the  defendsnta'  liability  under  the  mortgage  and 
eertsin  cruBs-cUtniB  whitji  the  defendants  urged 
■gainit  the  plaintiif  bad  been  referred,  hod  foand 
that  the  pl^tiff  wai  entitled  to  a  particular  anm 
under  the  mortgage  for  principal,  bet  that,  ag  * 
Mahomedan,  he  wai  not  entitled  to  any  anm  for  inter- 
eat.  The  plaintiff  contended  that  the  award  wat 
bad  Seld,  on  appeal,  that  the  pluntiS  was  not 
entitled,  by  reAaan  of  interest  having  been  disallowed, 
to  treat  the  award  ai  a  nnllity,  that  the  omiraion  by 
the  arbitiator  to  allow  intereit  was  a  misi^e  which 
might  be  rectified  by  the  Court,  and  that  the  award 
mart  be  taken  to  be  binding  on  the  plaintiff.  Held, 
fnrther,  that  the  plaintiff  waa  'entitled  to  proceed  on 
(he  mortgage,  and  that  the  sum  found  dne  by  the 
award  having  been  a  portion  of  the  mortgage  debt, 
the  plaintiff  waa  entitled  to  the  usual  mortgage 
decree  for  the  snm  found  due  with  interest  at  £4  per 
eent.  from  the  date  of  the  award.  Hoonzoobas 
DowLAB  V.  Ubbidi  Bbghh         .  7  C.  L.  B.,  S06 

99.  — —        Maitttenanct, 

Grant  of  villagei  for— Nature  of  grant,  uhetAer 
ahtolute  or  ranma&le.  —  A  grant  of  villages  was 
made  by  a  talnkhdar  to  his  yonngsr  son  for  mainten- 
ance. The  elder  son  inherited  the  family  talnkh.  In 
the  next  generation,  in  1869,  an  award  was  made  h; 
a  body  of  Oudh  talukhdara  as  arbitrators  on  the  snb- 
misnon  of  the  i^spnfants,  who  directed  that  the 
Tillage  "given  as  maintenance  bo  decreed  in  favocr 
of  the  grantee  to  continue  as  heretofore."  The 
qneaUons  raised  in  that  award  were  whether  (he 
villages  had  been  ennted  only  for  life  or  were  in- 
heritable by  the  oesceudsDts  of  the  grantee,  and 
whether  the  talnkhdar,  or  the  holder,  of  the  grant 
for  the  time  being,  was  liable  for  the  revensa  on  the 
villages.  The  nmo  queetjons  were  now  raised  by 
the  third  generation,  who  were  the  great-grandoona 
of  (he  grantor,  on  the  construction  of  the  award. 
There  was  no  limitation  in  the  original  grant  of  (he 
villages  to  the  grantee  peraonally,  nor  was  the  grant 
expressly  decla^  to  be  to  him  and  his  lineal  dncen- 
dants  through  males.  But  poaeession  had  follDweil 
in  that  order,  and  the  talalihdai  had  always  paid  the 
revoiae.  The  awani,  not  having  been  filed  within 
six  months  after  the  pasdng  of  the  Ondb  Estates 
Act,  186S,  did  not  come  within  s.  33  of  that  Act. 
Seid  (1)  that  the  award  was  not  on  that  accoant  in- 
valid. It  was  obligator;  upon  both  parties  to  Ihe 
■nbmianon  and  upon  tliose  whoae  interests  they  re- 
presented. (2)  That  evidence  of  the  antecedent  pos- 
senion  r.f  the  villageB,'aB  well  as  of  the  qnan-iudi- 
cisl  acts  of  the  arbitraton,  was  admissible.  (8)  That 
the  terms  of  the  award  conferred  upon  the  grantee 
and  bis  deacendacta  the  right  to  possess  the  village* 
free  »f  rent  to  the  talukhdar.  who  remained  reap  ns- 
ible  for  the  levenae.  (4)  That  the  villages  Konld 
not  revert  to  the  tain khdar's  line  until  the  line  of  the 
grantee's  descendants  shoold  liave  become  extinct. 
Baina  Abhavan  Snaa  «.  Uskt  Pbatas  Sikse 
[i:  I..  B.,  as  CkIo.,  888 
Z>  B.,  as  I.  A,  04 


ASBTTBATZOTX—eonliHued. 

S.  AWARDS— coshMwA 

{h)  Ehtobciko  AwabsB. 

100. BequiBltea  ft>r   enforcing 

award — Judgment  aitd  decree  ofl  award. — By 
HbltiUi  and  Pivhet,  <r^.— Before  effect  can  he 
given  (o  an  award  by  exeentjon  prceeedinga,  there 
mnst.  be  a  j'udgment  according  to  the  award  and 
a  decree  folli.wing  thereon.  Ibewabdas  Jaqjttak- 
DA8  V.  DoaiBAi         .  I.  li.  B.,  7  Bom.,  816 

lOL Award  allo'wiag  mainte- 
nance in  perpetnit; — Enforcing  an  award 
beyond  Ufelime  of  partiee.—ThB  pJdntiff  and  the 
defendant  were  members  of  a  deshpande  family  In 
Khandeah.  An  arbitration  award,  dated  1838,  which 
was  assented  to  by  the  ancestora  of  the  parties,  pro- 
vided that  the  defendanf  a  father  thnnld  continue  to 
hold  the  deshpande  vatan,  and  pay  a  certain  allow^ 
ance  to  the  pluntiff's  father  and  two  uncles,  unless* 
tliey  should  see  fit  to  make  a  partition.  The  pluntiff 
alleged  that  the  allowance  as  fixed  was  payable  in 
perpetuity,  and  was  p^d  till  1864-65,  when  it  was 
stopped,  and  prayed  for  a  decree  declaring  him  entitled 
to  it  and  arrears  for  eleven  years.  Meld  that  effect 
could  not  he  given  to  the  award  as  a  decree,  as  no 
Conrt  would  pass  a  decree  fliiag  a  grant  of  mainte- 
nance in  perpetuity ;  that  an  allowance  fixed  by  a 
decree  as  mvntenance  was  ordinarily  ll^le  to  be 
varied,  on  the  party  ordered  to  pay  it  showing  cir- 
cumstances rendering  it  K]uitable  to  make  the  vari- 
ation ;  and  that,  thoe  being  uo  reason  to  scppose 
that  the  arbitnturs  had  any  idea  of  fixing  the  lUlow- 
ance  for  a  longer  period  than  the  lifetime  of  the 
parties,  and  all  thjise  paitiea  being  dead,  no  effect 
could  any  longer  be  given  to  the  award.    Madhat- 

KA7  DbSHFAHSB  e.  BAHBAV  DBaHPAITDS 

[LLB.,  TBom.,  ISl 
lOa.  Agreement  to  be  bound  b  > 

majority— aefusol  of  arbitrator  to  ort— Where 
a  case  was  referred  by  a  Conit  to  the  arbitration  of 
three  pcrains,  and  the  parties  to  the  reference  ^reed 
to  be  bound  as  to  the  matters  in  dispute  by  the  deci- 
sion of  a  majority  of  the  arbitrators,  and  one  of  the 
arbitratcrs  subsequently  refused  to  act  and  withdrew 
from  the  arbitration, — Seld  that  the  Court  could 
not  pass  a  decree  on  the  award  of  the  remafalillg 
arbitrators,  and  could  only,  under  s.  610  of  tlw 
Civil  Procedure  Code,  appoint  a  new  arbitrator  or 
superaede  the  arbitration  and  proceed  with  Qie  snit. 
flaeir  AH  v.  Tinoa  Dotiia,  6  W.  B.,  96,  and  BoAH- 
tiand  and  funaaa  Bank  v.  Bow,  I.  L.  B.,  6  All., 
463,  referred  to,     Naitp  Bax  c.  Faetb  Chaxd 

[L  L.B.,  7  All.,  CaS 

(e)   POWBB  0>   COITBT  AB   TO   AWAHDS, 

108, Confirmation  of  award- 
Duty  of  Covrf.—The  Cinrt,  in  paasing  jud|iment  on 
the  aibitraticn  award,  must  confine  itself  (o  the  plun- 
tifTs  claim  and  give  a  deciai'D  (hereon.  Tbihiatk 
Cbowtibt  r.  HAiaoE  Csdvdbb  Dabs 

[14  W.  E.,  468 

104.  ^— —2 Dmig  iif  Court. 
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DIGK&T  OF  CASES. 
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ASBTTRATiaS—ttmUuMtd. 

8.  AWABD3— eiHiMawi^ 


106.  - 


-  Adding 


to 


I  OB  eon/IfTi»«(»oil.— The  Court  caji  only  giTB 
judgment  in  ucorduice  with  the  ttnrA,  «nd  cuoot 
add  ao  order  for  intemt  to  it,  if  intemt  has  not  been 
fciveD.  MOHmrliUX  Seaha  v.  Jotvabain  Seaha 
Ceowssbx    ....        23'W'.B.,10S 


dietion  on  limilattBii. — When  ui  airard  W  been 
mode,  no  plea  of  Juriidiciion  or  limitation  can  be 
lund  before  the  Court,  wMcli  Ei  to  put  its  decree 
aooordio);  to  the  award.  Akimh  Ceditd  e.  Hbh. 
ssoo  Kmlb  .        .        .       .    1  Agra,  Bev,,  S8 

107, EedwitioM      nf 

wimher  of  iMrialiMUlt  tehtra  payn»»t  hy  inrtaltuitt 
it  ordered— Civil  Froeed^ire  Coit,  n.  S18,  S22.— 
The  aAitntton,  to  whom  the  matter*  in  diilerenee  in 
two  toHa  for  m<mej  were  referred  to  arbitration, 
made  an  award  tor  payment  to  the  pl^ntiff  of  certain 
mmi  by  the  defendut,  and  fortlUT  directed  that 
these  nm*  ehovid  be  paid  by  certain  inBtalmenta. 
The  plaintiff  preferred  objections  to  tiia  award  in  so 
far  as  it  directed  payment  by  instatmenta,  and  tJie 
Conrti  holding  that  the  arbittatora  had  no  power  to 
make  such  a  direetion,  modified  the  award  to  that 
extent,  nnder  a.  GIS  of  the  Civil  Procedure  Code. 
On  appeal,  the  District  Jndge,  while  allowing  the 
power  of  the  arbittaton  to  direct  payment  by  inatal- 
ments,  reduced  the  number  of  instalments  which 
had  been  fiied.  Stld  that,  aa  it  was  clear  that  the 
reference  to  arbitration  gave  the  arbitratora  full 
powoa,  not  only  as  to  the  atoonnt  to  be  paid,  but  alio 
as  to  the  manner  of  payment,  the  lower  Appellate 
Court  was  wnms  in  redudng  the  number  of  inital- 
ments  which  bad  been  fiied.  Per  Uaekood,  J.— 
The  word  "award"  nsed  in  the  lait  sentence  of 
a,  632  of  the  Code  muit  be  tmderatood  to  mean  an 
award  aa  given  by  the  arHtrators,  and  not  as  amended 
by  the  Court  nndar  •■  fil8.  Tbe  words  "in 
(seeas  of,  or  not  in  accordance  with,  the  award,"  used 
in  t.  S32,  were  intended  to  enable  tbe  Court  of 
appeal  to  check  the  improper  an  of  the  power  con- 
ferred by  1.  618.     Jawaeab  Sihoh  e.  Mul  Bai 

[I.  L.  B.,  8  AIL,  440 

lOa ■ JoKWr  nf  Ctmrt 

to  order  ialt~Aieard  tsUiout  power  to  Mil— 
Potoer  of  Court  to  go  hejfoiul  award  whtH  made  a 
dteret  ^  Covrl. — Where  tbe  partaitn  of  a  Ann  in 
their  partnersldp  deed  agreed  to  refer  their  disputes  to 
arbitration,  and  the  rMcrenee  made  in  ponuaoce  of 
this  apeement  gars  tbe  arbitratrai  a  power  to  make 
partition,  bnt  omitted  a  powv  to  ie\l,— Beld,  on  the 
award  bdng  madearaleot  Court,  that  the  Court  had 
no  power,  nnder  s.  a38,ActTni  of  1869,  to  order 
the  sale  of  certvn  property  of  which  the  arbitiatort 
were  nnable  to  make  partition,  and  the  sale  ot  wUch 
they  recommended  on  that  ground.  CHtrmtoirz 
Uamki  e.  NiiTABiKU  DAflgn     .   3  C  Ii.  B.,  867 

100. ffraat  of  riffit 

<fwa]/»otgivt»\if  award— Award  for  partition  — 
It  trtit  for  rifiU  <^  wajntot  t^  nteutitf.~ 


tfwaguotgi- 
S^ttqmtntn 


ABBXTBATJOXT— «mM»M<2. 

8.  AWABDS— cMifiaMd. 
When  the  house  and  lands  of  a  joint  Hmdn  family 
were  partitioned  by  tbe  Court  according  to  an  award 
made  by  an  arbitrator  to  whom  the  partiea  had  agreed 
to  refer  the  matter, — Held,  in  a  subsequent  mtt,  that 
the  Coort  oonld  not  go  bdiind  the  awaKi  and  allow  one 
cS  the  membera  ot  the  &mily  to  claim  a  right  of  way 
from  the  family  house  to  a  pnblic  road,  thmngb  the 
lands  allotted  by  the  award  to  another  member,  such 
right  of  way  not  baring  been  granted  by  the  awaid, 
and  there  bnng  no  such  right  of  way  of  neees^j. 
QoFAL  Ceundib  Bor  r.  Bkojihvxo  Cooiub  Kot 
[6  a  L  B^  888 


Bible,  unlras  the  proviuona  of  a.  tSi,  Act  VUI 
of  1859,  apply.  Bbsdot  Eisto  Mczooiciib  t. 
ProBo  LocEDX  Mtr»jo>rDAB    .        .  1 W.  B.,  IS 

IIL ■ —  ApplioatloQ    to    Bet   aside 

Award — Sxtentioii  of  lime  for  applging  to  let  atidt 
award— Civil  Prondurt  Code,  1B59,  t.  824.— In. 
aa  application  to  aet  aalde  an  order  made  by  a  Judge 
in  chambers,  extending  the  time  (of  ten  dayi)  ttr 
making  an  application  under  ■■  SS4  ot  Act  VTII 
of  18G9  to  aet  aaide  an  award  on  the  ground  of  mii- 
ctmduct  of  one  of  the  arbitiatort  and  of  the  umpire, 
— Seld  that  the  worda  of  the  section  being  In  their 
ordinary  import  obligatory,  and  there  being  nothing  in 
tbe  other  parts  of  the  Code  to  show  that  anch  eon- 
strurtion  wai  at  variance  with  the  intention  of  the 
Legislature,  and  a  aimilar  proviuon  having  been  held 
by  the  Courts  in  England  to  be  imperative,  that  the 
application  to  set  aaide  the  award  must  be  made  within 
the  ten  days,  provided  the  Court  be  then  litting, 
and,  if  not,  on  tbe  flirt  day  of  its  littiug  after  that 
time,  and  that  there  is  no  power  to  enlarge  tbe  time  to 
make  such  application.  Edaut  Sbapobji  v.  Talsi- 
SAB  SvBiiAsvAB     .    a  Bom.,  286 :  Bud  iEd.,  270 

EVUUI  SEAPCBJI  C.  TUMIIIAB  BTIlIDSaBAS 

[llnd.  Jar.,ir.B.,  2S4 

119. Ground  for  Betting  aside 

award — Belay  i»  reluntiitg- — An  award  made  by 
the  conient  ot  tbe  parties  cajonot  be  aet  aside  merely 
by  reason  of  ita  having  beai  sent  m  a  week  later 
than  the  date  appointed,  when  snoh  delay  ia  not  owing 
to  miacondnet  or  eomiption.  Axekn  Cuui'i)  r. 
HiMiifioo  Ehas  .  1  Agra,  Bev.,  BS 

US. Fraiid.-T:o  set 

adde  an  award,  there  must  have  been  some  fraudulent 
snppresaion  of  evidence  or  other  malpractice  ot  the 
■nccessfol  party,  which  should  be  deflnitdy  stated  in 
the  pWnt  HCB  Cecsn  Dabs  v.  Hazabbb  Mitu. 
[1  Ind.  Jur.,  O.  8.,  12 


114.- 


■  IitcoMtiileiiej/  in 

award.— Aa  award  of  arbitraton  cannot  be  set  aside 
on  the  gronnd  of  its  Mug  inoonsiitciit,  becanse  ttie  plea 
ot  the  defendant  wai  proved  as  to  part  of  the  case, 
and  not  as  to  the  otiier.  DiBSAJ  Bof  e.  Eabttdx 
Cnnn>BS  Siboab  .    W.  B.,  1864,  IBS 


lizcdbyGoOt^Ic 


DiaSST  or  CA8B8. 


ABSTPRAnOS—etrnttmud. 

S.  AWABDS— O0«Mn«i. 

116.  ■ — — ■ ■  Cinil  Pnnedmn 

Ccda.  I8B9,  M.  833,833, 83i.—miere  by  the  temu  of 
a  teference  to  ariiitntion  kll  nuttera  in  diiference  &Fe 
nteiTtA  to  tbe  arbitrator,  tlie  Coort  will  not  modify 

tt33),  remit  (k.  B23),  or  let  Made  (■.  824) 
swuil,  on  tlie  gnmnd  that  tbe  ubitzator  la 
hit  ^(cretioa  luu  »w»rded  damagea  to  the  plaintiff, 
and  at  tbe  Mune  time  make  him  pay  all  tbe  eotti, 
when  it  ii  not  ihown  that  he  exereigad  the  diacTetion 
given  him  improperly.  iMoHKuraoHATH  Bohb  c. 
Niruai  UutaiB  .        .    1  Ind.  Jar.,  TST.  B.,  334 


UA- 


admiUed  i 


—DccMm  utt  mvnfflf 


ubibation  the  defendant  contoided  tiiat,  as  he  had 
tendered  the  amount  awarded  to  plaintiff  before  tnlt, 
he  ongbt  not  to  pay  ooeti,  aad  in  tnpport  of  hii 
coDteation  pcodnced  a  letter  written  by  the  plaintilPi 
attorneys  to  hi*  attonieyi,  which  wm  itated  to  be 
wUhont  prejndice,  and  (B  that  the  arbitntor  refnsed 
plaintlfl  ootU.  An  appUeatifn  to  oonflim  the  award 
waa  refnwd.  on  the  gronnd  that  the  letter  had  been 
bttpnwrly  QMd  af  evideuce.  Seld  mi  appeal  that, 
thongh  the  arbitrator  wai  wrong  in  receiving  and 
luiiu;  a  docnment  which  oagbt  not  to  have  been 
reoewed,  yet  that  thii  wai  not  a  nifflcient  ground  to 

ejtify  the  Judge  in  refniing  to  eoufiim  the  award. 
CrWlXD  V.  WiLSOK 

[i:  L.  B..  4  Cftla,  381:  8  O.  I..  XL,  488 


117.- 


-  Arhitrato 


iaeiMff  inltmt  in  H»  matttr  at  iint—  Civil  Proet- 
dare  Cod*,  1BB9,  t.  B3t.- A.  Conrt  should  make  fnU 
enquiry  into  the  objecticmi  made  to  an  award  before 
letting  it  atdde,  and  ihonld  not  hastily  amnM  that 
the  mere  circnnutance  of  tbe  arbitntor  having  aome 
intereat  in  the  matter  at  iune  would  nectMarily 
bring  the  award  wHhin  the  proviriong  of  ■,  SU 
of  Act  Tm  of  1BG9,  and  render  it  liable  to  be  let 
ande.    Suux  Eaohxi  v.  Obbb  Doobkt 

[3B'.W.,341 

iia- 


Itittraftd  ta-hi- 

trator~  Pltader  of  one  qf  the  parfiet.—  i.  Court  ii 

{Dttifled  In  holding  that  an  award  Jm  not  valid  and 
inding  npon  the  defendant,  when  the  arbitnlor  wat 
the  retained  pleader  of  the  plaintiff,  and  no  dlKloenre 
of  thli  &ct  waa  made,  before  the  arbitntor  wai 
appointed,  to  the  defendant,  who  wat  oouscgneDtly 
nnamn  of  it.  Kah  PnoflAirito  Qhobi  v.  Bajaki 
Ear  Caumji  .        .    I.  I^  B.,  3fi  OtHo,,  141 

lift  Award  ptrport- 

img  to  t*  eontid»r»d  ateard  c^  ariiiraiort,  M  really 
adoplion  ^  ariitraiori  of  an  agrteaimt  betmatn 
partieM.—Wben  an  award  wUch  purported  to  be  a 
eoniidered  award  of  the  arfaitraton  framed  after  con- 
gelation of  the  itatementi  of  tbe  partiei  and  the 
sTidmceof  witnetaei  wu  found  in  reality  to  be  merely 
the  adoption  by  tbe  arbitratcr*  of  an  agreement 
arrived  at  and  ngned  by  the  partiei  to  the  reference, 
it  waa  keld  that  tUi  would  not  prevtmt  the  award 

being  a  valid  and  binding  award  between  Uie  partie*. 

Odbaxseui  Dju  v.  Jii  EmxN  Das 

l[L  Ih  XL,  Sa  All,  884 


ABBTTEATIOn'- 

8.  AWABDS— eoiitimiei. 


-  Jrbilrm 


tion— Civil  Procedure  Code,  16S9,  i.  834.— It  it  no 
ground  to  »et  aaide  an  award  of  arbitraton,  undtt 
a.  321,  Act  Till  of  ISES,  that  the  arbitrators 
decided  tbe  case  ag^at  the  written  gtat«nfent  of  the 
defendant.     Qooboo    Chuxit   Skt   e,    SAXSBon 

pato 7  w.  B.,  as 

ISL  — MiBoonduot  of  ftrbltratora 

—Squeal  to  otMiuI  ateari.  -  The  refnaJ  of  arbitnt- 
tori  to  amend  a  clearly  bad  award  ii  misconduct  under 
i.  821,  Act  Tin  of  1858.  Das  Nabajit  Sntaa  e. 
Bajkoxbb  EooinrAS    .  .    8  W.  B.,  168 

133. Jfegltelof  torn* 

arlitratort  to  attend — Civil  Proeednre  Code,  1869, 
t.  Saf.— The  n^Iect  of  some  of  the  arbitrators  to 
attend  meetingi  of  the  arbitrator*  it  misconduct 
within  the  meaning  of  s.  82^  jnit^ving  the  setting 
aside  of  the  award  by  the  Court  which  appointed  the 
arbitrators,  but  not  by  a  Conrt  of  Appeal.  Sxiikath 
Ghobb  v.  EiJOBtnrDBB  Paoti      .    8  W.  B.,  171 

198.- 


Power  of  C<niH 

appial.~B\it  where  the  decree  Ii  appealed  from, 
the  Appeal  Court  Itas  power  to  take  cogniiance  of  the 
queitioD  of  misomdnct  of  arbitraton.  8m  w.  868,  Act 
Till  of  i8bB.    Baiittad  SntOH  t>.  Nreinrnnr  Kom 

[S3  w.  B.,  lao 

Bak  Gumi  HuBDiTL  e.  TflAZOOs  Dasb  Hinr. 
DTTii 38  W.  B.,  418 

184 

•h'^mm.— Befuialby'an  arbitrator  b 
produced  by  either  party  amounta  to  judicial  misoon- 
duct  within  the  meaning  of  i.  EEl  of  tbe  Civil  Pioce' 
dure  Code.    Bvoboobitb  Dyai  v.  Mauta  Kosb 

[13  O.  Ik  B..  084 


-  Stfiaal'ta  ooH 


parUalilf-—-^  award  cannot  be  set  adde  by  tin 
Court  on  the  mere  surmise  that  the  srbitiatar  Ins 
been  partial.'  NAiTBinai  Bai  «.  Ukasai 

[I.  I..  B,  7  All,  S78 

138, — — — -— -Power   to    Hi 

astrfs  award  q/terjndffnient  givn  on  it— Award— 
Aet  Fin  of  1859,  u.  834,  8aB-Jnritdii!tU»n— 
Two  out  of  three  arbitrators  appointed  in  ^  case 
submitted  their  award  before  the  Uuniif.  The 
defendant,  against  whom  the  award  bad  been  made, 
applied  to  the  Uundf  to  set  aside  the  award  on  tbe 
grounds  of  comption  and  ndsoonduct,  and  that  the 
award  was  a  uuluty,  inasmuch  aa  only  two  out  of 
three  arbitraton  had  made  the  award.  The  Muurit 
overruled  the  objectloDa,  and  passed  a  deene  in  tarmi 
of  the  award.  On  appeal  to  the  Judge,  tbe  ordtt  of 
the  Knndf  was  set  aside  on  the  ground  tint  the 
award  was  illegal,  as  two  only  of  the  three  arbitrators 
originally  appointed  had  made  the  award,  and  the 
evidoice  did  not  prove  the  plaintiff's  eaae.  On  an 
application  to  the  High  Court  to  set  aside  the  ordtv 
(A  the  Jndge,— J«M  that,  under  s.  826,  Act  Till  of 
1669,  the  Judge  had  no  jorlsdictioi]  to  set  adde  the 
award  when  tte  Coart  of  flrst  InstaiLce  l«d  paved 


lizcdbyGoOt^Ic 
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DIGEST  OF  CASES. 


ABBITRATION— «o<tfiiiMil. 

with  the  t«TiDi  of  iDch  *wud,  ancl  not  modify  tlia 
aune.    LvoHifn  ITaxuh  «.  Pub  .  9  TSl.  W„  160 

108.  AdOinff  to 

award  <m  coi^lmalio*. — TliB  Couit  can  only  ^ts 
judgment  lu  accorduicG  with  the  kmrd,  and  eaonot 
mdd  an  order  for  iutenat  to  it,  if  interest  hu  not  been 
given.  HosuH  IiUX  Seasa  v.  Jothaxaih  Shaha 
Ceowvhbz    ....       28'W.B,,10B 

106. Pita  of  Jurif 

iieiiim  on  limiialioa. — Wlien  an  Award  bat  been 
madft  no  plea  of  jniiadtction  or  limitation  can  be 
nifed  before  the  Courts  which  ie  to  pan  ita  decree 
according  to  the  award,  Avxih  Csctni  t.  Uik- 
SKoo  Aax  .        .        .       .    1  A«ra,  Bev.,  S8 

107. Bednetion      nf 

Mwier  qf  imtalmMi*  («J*r#  pagmeni  by  inttalme»il 
it  ordered— Civil  Frocedmr*  Coda,  it.  S18,  833.— 
nu  aiUtratin*,  to  whom  the  matten  in  difbrence  in 
two  tniti  for  moneT  were  referred  to  arbitration, 
made  ao  award  tor  paymoit  to  the  plaintiff  of  certun 
mmi  by  the  dsfenduit,  and  farrier  directed  that 
tlieie  rami  ebonld  be  paid  by  certain  iiutalnient*. 
The  plaintiff  preferred  objections  to  the  sward  in  n 
fur  as  it  direirted  payment  by  Snitslmenta,  and  the 
Conrt,  holding  that  Uie  arbitrators  had  no  power  ta 
make  snch  a  direction,  modified  the  award  to  that 
extent,  nnder  a  G16  lA  the  CItH  Frocednre  Code. 
On  appeal,  the  Diatrict  Jndge,  while  allowing  the 
power  of  the  arbitrators  to  dbect  payment  by  iniU- 
mmts,  reduced  the  nnmhcr  of  inatalmenti  which 
had  been  flied.  StJd  that,  as  it  was  clear  that  the 
reference  to  arlntiation  gave  the  arbitrators  foil 
powers,  not  only  as  to  the  amount  to  be  pwd,  but  also 
as  to  tiie  manner  of  payment,  the  lower  Appellate 
Conrt  was  wrong  in  redndng  the  namber  of  inatal- 
menta  which  had  been  fixed.  Ftr  Mabxood,  J. — 
The  word  "  award "  used  in  the  last  sentence  of 
a.  682  of  the  Code  muet  be  understood  to  mean  an 
award  as  given  by  the  arbitrator!,  and  not  as  amended 
by  the  Conrt  nnder  s.  618.  The  words  "in 
eiceet  of,  or  not  in  acc(adane»  with,  the  award,"  used 
in  t.  688,  were  intended  to  enable  the  Conrt  of 
appeal  to  check  the  improper  nse  of  the  power  eon- 
feTi«d  by  a,  618.    Jawahix  imaa  v.  Mul  Bu 

[I.  I.  K,  8  All..  440 

lOa FowerofCoftH 

to  order  tate—Atoard  wtfAoirf  power  to  t^l— 
FoKtr  o/  Coitrt  to  go  heg&nd  award  wiera  madt  a 
decree  of  Court, — Whwe  the  partners  of  a  firm  in 
their  partnership  deed  agreed  to  refer  their  disputes  to 
arUtiaUon,  and  the  reference  made  in  pcnmance  of 
this  agreement  gave  the  arbitrators  a  ptnrer  to  make 
parUtfon,  but  omitted  a  power  to  sell,  -  Seld,  on  the 
award  being  made  a  mle  of  Conrt,  that  the  Conrt  had 
no  power,  noder  s.  S26,  Act  VIII  of  18G8,  to  order 
the  sale  of  certain  property  of  which  the  arbitraton 
wae  nnable  to  make  partition,  and  the  sale  of  which 
they  recommended  on  that  ground.  Cbttnivoiit 
Diain  e.  Niiruntu  Dubbb     .   8  a  Ii.  B.,  SS7 


100. 


'  Qraut  Iff  rigkt 


i9W>tgi'ee»\ltjf  attard— Award  for  partilion- 
Smit^ftmt  tuit  for  rigil  ^  ¥>ag  tut  <if*eeem^,- 


AXBJTRA.'naS—eoaUMied. 

8.  AWAED8— eo»(MMW(i. 
Where  the  house  and  lands  of  a  joint  Hindu  family 
wcm  partitioned  by  the  Court  according  to  an  award 
made  by  an  arbitrator  to  whom  the  parties  had  agreed 
to  refer  the  matter, — Meld,  in  a  mbsequeot  snit,  that 
the  Court  could  not  go  behind  the  award  and  allow  one 
of  Qie  members  of  the  family  to  claim  a  right  of  way 
from  the  family  house  to  a  public  road,  t£rongh  the 
lands  allotted  by  the  award  to  another  member,  lueh 
light  of  way  not  having  beeo  granted  by  the  award, 
and  there  being  no  such  right  of  way  of  neeesdty. 
Ootii.  Ceuhdib  Hot  r.  BBOJBin>Bo  Cookax  Bot 
[S  a  X-  B,  888 


UO.- 


»*«. Beraroftl   of    KTard — Cinl 

Procedure  Code,  1869,  t.  834.  —  An  award  is  not  rever- 
sible, nnleas  the  proviaiDiu  of  a.  824,  Act  Tilt 
of  1869,  apply.  Bddo>  Etbto  Muzookdib  r. 
Ptmso  LooHUN  HuEooHDAK    .        .  1 W.  B^  12 

111. Application    to    set   Utde 

Oi'Wftrd— fxCeuioH  qf  time  for  applging  to  eel  atide 
award— Civil  Procedure  Code,  1BB9,  t.  32i.~ln 
an  application  to  set  aude  an  order  made  by  a  Judge 
b  chambers,  eitendhg  the  time  (nf  toi  days)  for 
making  an  application  under  *.  S84  of  Act  VUI 
of  1S69  to  set  aside  an  award  on  the  ground  of  mis- 
conduct of  cue  of  the  arbitrators  and  of  the  umpire, 
— Held  that  the  words  of  the  Becti<m  t>dng  in  their 
ordiuary  import  obligato^,  and  there  bring  nothing  in 
the  other  parts  of  the  Code  to  )how  that  such  o<m- 
stmction  was  at  variance  with  the  intention  of  the 
Legislature,  and  a  similar  provision  having  been  held 
by  the  Courts  in  England  to  be  imperative,  that  the 
application  to  srt  aside  the  award  must  he  made  within 
the  ten  days,  provided  the  Court  be  then  littiug, 
and,  if  not,  on  the  first  day  of  its  sitting  after  that 
time,  and  that  there  is  no  power  to  ailai^  the  time  to 
make  such  application,  Edaui  Seapobji  «.  Taut- 
SAS  gmiABSAs     .    a  Bohl,  286 :  2ad  Ed.,  970 

Sudui  BaAFinui  «.  TnxaisAS  Shitsebsas 

[llnd.  Jiir.,]!r.8.,3S4 

lis. Oroond  fbr  aettliig  ulde 

KWaxd—Delai/  in  retuminS'—^D  award  made  by 
the  content  of  the  partiet  cannot  be  set  aside  merely 
by  reaaon  of  ita  having  been  sent  in  a  week  lata 
than  the  date  appointed,  when  such  delay  ianotowing 
to  ndsoondnct  or  cormptiim.  Amuu  Csmn)  r. 
HnDHoo  Eeab  ...     1  Agra,  Bev.,  68 

118. Fraitd.-To   set 

aside  an  award,  there  must  have  been  k 


•nppreoiion  of  evidence  or  other  malpractice  of  the 

sueeessful  party,  which  should  be  definitely  stated  m 

the  plaint.    Him  Chukt  Dabs  c.  Hazabsb  Huxj: 

[llnd.  Jar.,0.  S.,12 

11^ laeontiHeiUiif  ia 

award.— An  award  of  arbitrators  cannot  be  set  aside 
on  the  ground  of  its  being  inconsistent,  because  the  pin 
of  the  defendsjit  waa  proved  as  to  part  of  the  case, 
and  not  as  to  the  other.  DiBBU  Bot  v.  Eabtioe 
Cavn>B  SnOAA  .    W.  B.,  1884, 168 


lizcdbyGoOt^Ic 


DiaBST  or  CASB8. 


ABBTTRATIOIT— DMftMAJ. 

8.  AWABD8— ooaMmMA 

126. ■ — — Ciml  Proeadmra 

Cod»,  I8S9,  tt.  8SS,838, 59£— Whsre  by  the  termi  of 
ft  reference  to  sfbitrkldon  *11  matten  in  difference  are 
referred  to  the  ubitrator,  the  Coott  will  not  modify 
(k  823),  reisit  (a.  823).  or  set  Mide  (<.  824} 
the  BWud,  on  the  gnmnd  tb«t  the  srbib*tor  in 
hli  dieereUon  hsi  aw&rded  damagea  to  the  plaintiff, 
and  at  the  nme  time  make  Tiim  pay  all  the  coiti, 
when  it  ii  not  ibown  that  be  exerciied  the  diwretion 
given  him  improperly.  iHoBnrSB  ovate  Bosb  c. 
NiruRB  MUQiH  .        .    1  Ind.  Jnr.,  TS.  B„  324 


na- 


— Soeumaitt  vronglg 


adnitltd  (•  emihitet  Pri^ltged  eommanKalioit 
— Sefntal  la  coiiflrm  award.— hi  a  caee  referred  to 
arblba^n  the  defendant  contoided  that,  aa  he  had 
tendered  the  amount  awarded  to  plaintiff  before  anit, 
be  ongbt  not  to  pay  ooata,  and  in  inpport  of  hia 
omtaition  prodnced  a  letter  writtea  by  the  plaintifl'a 
•ttorneya  b)  hia  attomeya,  which  waa  atated  to  be 
wtthont  prejndjce,  and  im  that  the  arbitrator  refnaed 
plaintiff  cocta.  An  application  to  oonflnu  the  award 
waa  refnaed,  oa  the  ground  that  the  lettw  had  been 
improperly  naed  m  evidence.  Seld  on  appeal  thal^ 
thongh  the  arbitrator  wm  wrong  in  receiving  and 
ntin^  a  dDeament  which  oaght  not  b)  have  been 
received,  yet  that  thia  waa  not  a  anfflinent  ground  to 

toatify  the  Judge  in  refnaing  to  confirm  the  award. 
[OWABD  «,  WiLBOK 

[L  Xi.  B,  4  Cala,  881:  S  C.  I..  B.,  488 

117. ■ .-^^  Arbitrator 

ianitginUrtttintl»matt»r/dU»M~Citil  Proce- 
dmr*  Code,  1859,  ».  834.-  A  Court  ahoold  make  full 
enquiry  into  the  obiodiona  made  to  an  award  before 
aetting  it  adde,  and  should  not  haitily  aamuna  that 
the  mere  drcnmatance  of  the  arbitrator  having  aome 
Intereat  in  the  matter  at  iaaue  wonld  neceeaarily 
bring  the  award  within  the  proviaion*  of  a.  824 
of  Act  VIII  of  1B60,  and  rends  it  liable  to  be  wt 
adde.    Sbkcx  EiOEu  V.  OUB  DooBVT 

CSir.w.,a4i 

lie. Inttretted  arbi- 
trator—Pleadtr  of  OM  of  tit  partiu.— A  Court  ia 
JnitiSed  in  holding  that  an  award  ig  not  valid  and 
inding  npon  the  defendant,  when  the  arbitrator  waa 


■eof  it.    Kam  PBoaiBTo  Qhobi  v.  Baja... 
Kamt  CBAxmn  .        .    X  Ifc  B.,  26  CaJo.,  141 

UA  ■ Award  purport- 

ingtoi*  eomtidtrad  amard  t^  arUtratort,  but  raally 
adoption  bg  arbilraiori  of  a»  agrtetttnt  ietoamt 
jiartia*.— Where  an  award  which  purported  to  be  a 
emudered  award  of  the  arbitntora  framed  after  con- 


n  ofttte  ftitcmente  of  the  partiea  and  the 
•ridanceof  witneaKi  waa  found  in  reality  to  be  merely 
the  adoption  bf  the  arbitntora  of  an  agreement 
anived  at  aad  aigned  by  the  partiei  to  the  reference. 
It  waa  held  that  tUa  would  not  prevent  the  award 
being  a  valid  and  binding  award  between  the  partiea. 
OouBSBAX  Dab  s.  Jai  Kisbbm  Das 

ICL  K  R.,  89  AO.  SS4 


AHBlTBATIOir— ooiriMMwd. 

8.  AWABDS—coafimaif. 


laa- 


'  ArUU 


wy 


}»— Civil  Procedure  Codt,  16B9,  i 

ground  to  get  aaide  an  award  of  arbitratora,  nod* 
a-  824,  Act  Till  of  18G9,  that  the  arbitntora 
decided  the  caae  agaiiut  the  written  atatenfent  of  the 
defendant.     Gooboo    Ckurk    Dbt   v.    RiXDHom 

P*ra 7  w,  B..  as 

ISl. Misoondnct  of  arbltrtitora 

—Sefiual  to  atntnd  award.  -The  refuaal  of  arbitra- 
tora  to  amend  a  clearly  bad  award  ia  miaoondtict  und« 
a.  824,  Act  VUI  of  lBo9.  Dbb  Nabaik  SweH  e. 
Bajvohbb  EooNVAK   .  .    8W.B.,  168 


189.. 


-  Nesleefofti 


arbitratort  to  attend— Civil  Procedure  Cede,  1 , 

a.  MA— The  neglect  of  aome  of  the  arbitrator*  to 
attend  meetinga  of  the  arbitratora  ta  miaconduct 
within  the  meaning  of  a.  824,  juatif ying  the  aetting 
aaide  of  the  award  hj  the  Court  which  appofaited  the 
arbitratora,  but  not  by  a  Court  of  Appeal.  Sbbikath 
Ghosh  u.  Bajobitiisbb  Pato      .    8  W.  B,,  171 

138. PooftrqfCowH 

on  appeal.— -"Bat  where  the  decree  ia  appealed  from, 
the  Appeal  Court  baa  power  to  take  cogniiance  of  tb« 
qneation  of  niiaconduct  of  arhitratraa.  See  u  883,  Act 
VIII  of  1859.  BAKirAs  SraaH  o.  NmtnijirK  Kobb 
[88  W.  3^480 

Bax  Qprm  Uuxsvi  v.  Thaeoob  Dabs  Hrv- 
Dini 88  W.  B.,  418 

lfl4,  — — Safmealtc  eall 

»t*iK»».— Befnaal  by  an  arbitrator  to  call  witneMCi 
prodnced  by  cither  party  amounta  to  judieiBl  miacon> 
dnet  witlua  the  meaning  of  a.  631  of  the  Civil  Fioee- 
dnre  Code.    Euqhoobfb  Djai  e.  Maiha  Kom 

[18  C.  I,.  B.,  064 

ISB.  - 


*™*  : Siupusion     ef 

paritaltti/.  —  An  award  cannot  be  tet  adde  by  the 
Conrt  on  the  mere  aurmiae  tint  the  arbitntor  I«( 
been  partial.'  Naifbitkh  Bai  p,  Ukabai 

[I.  I- B,  7  AH,  878 

lae. — — — — — — Poieer    to    Mt 

ande  award  ^trjudgnenl  gtvM  on  it-Ateard— 
Aet  VIII  of  1859,  e,.  804,  m-JuriedictZ^ 
Two  out  of  three  arintratora  appointed  in  the  caaa 
submitted  thrfr  award  before  the  Munrif.  The 
defmdant,  aeaintt  whom  the  award  had  been  made 
applied  to  the  Huniif  to  aet  adde  Uie  award  on  the 
groundi  of  corruption  and  mlaoondnct,  and  that  the 
award  waa  a  nullity,  inaamuch  a«  only  two  out  of 
three  arbitratora  had  made  the  awanL  The  Mnnrif 
overruled  the  objection*,  and  paaaed  a  deeree  in  tema 
of  the  award.  On  appeal  to  the  Judge,  the  order  of 
the  Mnndf  wat  aet  aside  on  the  ground  that  the 
award  waa  illega],  as  two  only  of  the  three  arbitraton 
originally  appointed  had  made  the  award,  and  the 
evidence  did  not  prove  the  plaintilTs  ease.  On  an 
application  to  the  High  Court  to  ast  adde  tlie  ordtr 
of  the  Judge,— fl«Zii  that,  under  »,  826,  Aet  VlII  of 
1&G9,  the  Jndge  bad  no  JuriadieUon  to  set  adde  the 
award  wban  the  Court  of  tint  inatance  had  pa«ed 


l,zcdbyG00*^lc 


(    Ui    ) 


DiaBSI  Oy  CASKS. 
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ABBITBATION-h>o«>J<'ihm4> 

8.  AWABD9— oowftwimj. 
jndgmsDt  uMrding  to  tlie  a.tnxd.    la  thb  xima 

Of  THfl  FBTmOK  OT  lUBI  BlZ 

[6  B.  L.  K.,  Ap.,  70 

Elisbs  BtrxBH  c.  Hajoo    -        .    14  W.  IL,  88 

187.  — —  Civil  Froctdnre 

Coda,  t.BSl,  el.('aJ—"Mitconduet"  qf  arbitrator. — 
The  word  "mucondnd^"  u  ased  ia  *.  621,  cl.  (a),  of 
the  QtU  Procednre  Codtmhoold  bo  iutrapMed  in  tlw 
foue  iu  nUch  it  i*  QKd  In  Engliah  hv  with  Teferencs 
to  ubitntktn  proceeding!.  It  doei  not  nMennril; 
Imply  monl  tnr^tnde,  trat  it  inclndet  neglect  ot  the 
datiM  ud  retponribnitiel  of  the  arbittaton,  and  o< 
wlMt  Court*  of  Jnitioe  exp«ct  from  tb«m  b«fon 
aUowing  finality  to  thnr  award*.  An  arbitrator  to 
whom  Ae  matten  in  differonro  in  a  niit  were  referred 
nnder  i.  BOB  of  the  Civil  Procedure  Code,  and  who 
wai  directed  by  the  order  of  reference  to  deliver  hi* 
amffd  by  the  !l2nd  September,  applied  on  the  17th 
Septembw  for  an  eiteuBioit  of  time  on  the  gnund 
tbat  a  Tery  full  invntigatlon  wa*  ucccMary,  which 
it  wai  not  poadble  to  make  witUn  the  iveicribed 
p«riod.  On  tile  aoth  Septwnbor,  whbont  waiting  for 
the  order  of  tbe  Coart,  he  notified  to  the  partie*  Utat 
he  propoied  to  hold  an  bqniry  in  the  caie  on  the 
S4th,  and  it  appeared  that  he  did  not  expect  thia  inti- 
mation to  reach  them  before  the  Slet  or  22nd.  On 
the  23rd  he  Informed  the  plaintifPi  pleadff  that  a 
new  date  wonld  be  fixed  for  the  inqniry,  of  which 
notice  would  be  given  to  the  partin.  NUmthatand- 
hig  thii,  on  the  aSrd  the  arbitrator  took  evidence  for 
the  defendant  in  the  abunce  of  the  pluntiff  and  bia 
plMder.  All  theie  proceeiKnga  were  held  before  the 
arbibator  received  an  order  of  the  Cuuit  extending 
the  time  for  delivery  of  the  award  up  to  the  26t£ 
October.  On  the  27th  September  he  directed  the 
paitiea  to  .he  informed  that  the  invretlgation  wonld 
be  held  oD  the  6th  October.  On  the  4th  Octobs  the 
pUntift  preanted  a  petitkm  praying  the  arbitrator 
to  enmmon  witnene*  and  to  take  dooumeDtary  evidenoa, 
and  npon  tUa  nothhig  defidte  waa  tettled  at  the  time  t 
but  after  the  pleaden  had  left,  the  aiUtrator  pa«*ed 
a-i  order  rejet^ng  the  petition,  on  the  groaod  that 
the  evidence  *.nght  to  be  pri-duced  waa  unnecewary. 
On  the  lame  date  and  on  the  6th  and  6th  October  he 
took  evidence  for  the  defence  in  the  abience  of  the 
plalntUt  and  U»  pleader.  On  the  10th  he  rejected  a 
petitkni  by  the  idaktlS  praying  for  farther  tune  to 
prodnce  evideniM,  and  eompUning  ot  hit  having 
takm  evidence  in  the  ^untlJFa  abaence  and  having 
received  In  evidence  a  Unseated  document.  On  the 
Seth  October  the  arbitrator  delivered  hi*  award  in 
bvonr  of  the  defendant.  SnbieqnEntly,  npon  objec- 
tion! made  by  the  plaintiff,  the  Court  let  aaide  the 
award,  and  directed  that  the  trial  of  the  init  thnuld 
nroeeed:-  ffeid  that,  ahhoogh  no  caae  of  "oorrup- 
5oo"«itWiithe  meaning  of  a  621,  cl,  (a),  of  the 
(H*U  Prooedore  Code  had  been  made  out  againit  the 
arbitrator,  the  dreumitanoe!  above  !tatad  amonnted  to 
«  mbeondaet,"  and  the  award  wai,  therefore,  bad  in 
Uw,  and  had  rightly  been  aet  aeide.  Social  Thakut 
Op^*»ak  V.  PiwciaMmd  Titta,  S.  D.  A,  B*ngal, 
IS^,  p.  UB.  Et»dos  Sritto  Mdtoomdar  v.  PwUo 
Lmehn*  M^ifmdl•r.  1   W.  M..  JM,  Sa<h  Mam  t. 


ABSXTBATIOir— cosMmwi. 

8.  AWABD3— ooattaM^ 
BAart,  S.  D.  J,  N.  W.,  1864,  Vol. »,  p.  8$9,  Part 
Dai,  T.  Khoabte,  8.  B  A.  If.  W.,  189t,  Vol.  9, 
p.  199,  HoKord  v.  Wilvm,  I.  L.  R.,  4  Cale..  381, 
Shagiralk  v.  Sam  Olimlam,  I.  L.  B.,  4  AH.,  083, 
Vaiir  Makton  v.  Ltlil  Singh,  I.  L.  A.,  7  Cale..  ISO, 
Naiiu^i  Sai  y.  Umadai,  I.  L.  B.,  7  All.,  375. 
and  PtHai^tt  NmtervaiHte  v.  Maneckiat,  13 
Moonfi  I.  A.,  tia,  diitingnuhed.  Qinriu  Sahai  e. 
hsmiauBaaa  .    L  I.  IL.  8  AIL,  9B8 


1S&- 


-  Ont< 


ariilralora  to  aet  in  eanjbrmitv  mtk  iht  ntlet  of 
nnd4»ee. — It  b  not  a  valid  obiecttan  to  an  award 
that  the  arbitrator*  have  not  acted  in  itrict  eoafurmity 
with  the  mln  of  evidence.  Gxrevv  r.  Oo'VUrsA- 
CBABTU  ,        .    L  L.  R.  11  UecL,  85 

139.  — - — -— -  Civil  Proredurt 

Code,  I.  621  -Miteondtin  of  arhilraiort-  Qrowul 
for  tettinn  ntide  airard. — Where  a  enit  w»*  referred 
to  arbitration,  and  objection  waa  taken  to  the  award 
on  the  ground  that  one  of  the  arbitrator!  had  not 
attended  a  meeting  when  witneeae*  were  examined  by 
the  other  arbitrator*  ■.  -  Held  tbat  the  awud  wai 
invalid  by  reawm  of  mkcondnct  on  the  part  of  the 
""  —  Taning  of  a.  621  (a)  of  the 
TaiKxnAJir  v.  BAmutr 


18a- 


[1  L  B.,  la  UacL.  118 

JTi'MOwiwi     of 


ariitraion— Applieation  to  iatm  award  tet  atide  - 
Oro%ad  Jbr  eeitins  aiidt  osmn/.  -  On  an  application 
to  have  an  award  *et  aaide  by  reason  of  nuicunduct  on 
the  part  of  the  arbitrator!,  their  action  alleged  wai 
keld  not  to  amount  to  miioondnct,  and,  therefore,  tbe 
defendant*  were  not  entitled  to  have  the  awvd  let 
aude.    TOOLBBB  HoHST  DAJHB2  «.  ScssTi  DiBSBB 

[t  li.  R.  98  Colo.,  sal 
S  C.  W.  IT.,  847 


18L- 


-   In  another  c 


heard  at  the  Nune  time  and  between  the  nme  partial. 
the  fact*  were  theaei-The  firat  meeting  of  the  arbi- 
trator! waa  held  on  the  9th  January  without  any 
notice  to  the  defendants  It  wat  alleged  tbat  nothing 
wa«  done  at  thi«  meeUng.  On  that  day  the  arbitra- 
tor! *ent  a  notice  to  the  appellant!  apptuntlng  the 
next  day  (10th)  at  6-30  f.k.  for  the  next  meeting. 
The  defendant*'  attorney  thereupon  wnite  proteiting, 
and  aeked  the  arbitrator*  not  to  proceed,  aa  they 
intended  to  apply  to  the  Court.  No  notice  of  thu 
protect  wa«  taken  by  the  arbitrators,  and  they  pic- 
Deeded  with  the  arbitration  on  the  lOUi  in  the  abaence 
of  the  defendanta  On  the  11th  the  defendant!* 
attorney  received  a  notice  that  the  arbitraton  would 
hold  a  meeting  on  the  12th  at  8  AJf.  A  meeting  wai 
held  on  that  (by  in  the  abaence  of  the  defendant!,  and 
an  award  wa«  toade  decreeing  the  nilt.  Held  tbat 
the  arbitraton  did  not  give  the  defendant*  a  ftdr  and 
reaaonable  opportunity  of  beii^  heard,  and  were  guilty 
of  mch  miioandnct  a*  wa*  ntffldent  to  vitiate  the 
award,  j^nailo— The  es-parU  meeting  ixi  the  lOth 
wa*  alone  mffldent  to  warriitt  the  Court  In  letting 
add*  the  award.    TooLimoHT  Daibii   «,  Snsm 

D4MU saw.K-sei 
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DIGBST  OV  CASES. 


(    BU    ) 


ABBITBATIOK-'  eontimttg. 

*.  AWABDS— «Mif«MM<l. 

ftV  lU*^  Mfori—Arhiiraior  reetivimg  avidnet 
f^ommuHdtinalnnee  af  eiitr  tid»—iHtao«dmei— 
Civil  Prccidmt  Ceilt  fiSSaj,  t.  SSJ.-An  utitntor 
on^Iit  not  to  Imr  or  rrcdve  eridnice  from  one  dde 
in  tbe  slaencB  of  tfae  other  dde,  wttbont  (if  he  docs) 
^ring  the  othra'  ude  effected  by  nii^  evidence  the 
opportunity  of  meeting  and  umming  It,  Thia 
proportion  ji,  howefCTi  mbjert  to  the  qnallficmtion 
thkt  the  pwtice  utj  mgree  tbftt  ft  reference  may  be 
eoDdncted  In  any  partieolar  way,  and  *nc:h  an  agree- 
ment may  be  rither  exprecs  or  implied  from  their 
condnct  daring  the  arbitration,  and  they  mav  alio 
eipnedy  or  by  their  wndnct  wbIto  their  objection 
to  an  iire^nlar  eoane  of  condnet  on  the  i«rt  of  the 
arbitrator.  Where  an  arbitrator  received  certain 
paper*  and  docnmentt  tnao  the  defendant!  In  a  latt 
referred  to  hia  arbitration,  together  with  a  lettra-  from 
ibe  iefendante  containing  eert«ii  docnmenta  lent  to 
him  and  made  lit  award  wlthont  (cirlng  the  plalntiffi 
W>  o^wiuni^  of  lemni;  the  miA  papen  and  docn- 
moKa,  and  of  meeting  the  Inf  eroicea  dedttdble  bum 
them t-JeMtliat there wai  neh  ahresdiof  dntv 
Ml  tbe  part  of  the  arbitntor  ai  entitled  the  [O^tiA 
tobavetlw  award  eel  aride.  CimaiTIi  Jehakdir 
Euioiini ,.  Caowsjs    X.  !•■  B^  18  Bohl,  909 

U8. — — _  Civil    Froetdmrt 

Cedt,ii.  toe,  514,  SJl— Omi'fWoa  to  ^m  timt  fir 
MiiMiy  tif  tHBard—Sxfentiim  of  time  qflter  txpir- 
atitm  if  period  Jtxed—Invalitlitv  of  award  «»» 
Mi  made  witUit  time  Jlxid  tf  Court— Coiti.~  The 
pcoTWoa  eontabed  In  e.  BOS  of  the  CSvU  Piwsednre 
Code,  nqnlriag  tlw  Conrt  to  fix  a  rtawmaUe  time  for 
the  d^vety  of  the  award,  i*  not  imperative  b  t 
fireetoij,  and  non-oomifiaoee  with  it  doea  not  malie 
the  order  ot  referenee  abortive  and  any  anfaaeanent 
■rUtiation  proceedlnga  inefbctnal  and  bad.  Undir 
«.  G14  a<  the  Code,  the  Conrt  may  extend  the  time  fur 
nakiitf  the  award  after  the  time  fixed  therefor  hai 
rapbed.  Thelait  paragraph  of  1.  ESI  doea  not  implv 
Biat  an  onderfon  t^  the  Conrt  to  fix  a  pootire  date 
wttiiin  wluch  the  award  i*  to  be  tiled  ii  fiital  to  the 
ralidi^  of  the  award.  Where  anorder  extending  tlie 
time  for  deUvery  of  an  award  waa  made  after  the 
time  fixed  therefor  had  expired,  and  did  not  fix  anr 
paeitive  date  for  the  filing  of  the  award  i—lTeW  that 
the  adoption  of  the  award  bv  the  Court  amonnted  ^o 
an  enlargement  of  the  time  ^or  deUvery  of  the  award 
to  the  date  on  wUch  it  wai  in  fact  delivered,  ud  to 
a  latificattm  of  what  had  been  done  by  the  aiUtta- 
tna,  and  tlut  the  partin,  having  made  no  objeetion 
to  the  actioB  of  the  Conrt,  mnet  be  taken  to  have 
wdved  an;  objection  to  the  award.  The  rant  Ai- 
■mmriaDcfl  of  an  arUtiator  having  first  tendered  a):d 
then  wKhdiawn  hb  reeignatioa  doea  not  fonnaSy 
avert  him  of  hie  character  aaaiMtrator.  Jofmamffl 
Sit^k  V.  MeiuwBam  Marmant,  3S  W.  S..^19 
refened  to.  Has  Vuun  finisB  e.  BHAEtwuiv 
K'tt     .        .  L  I..  B..  ID  AIL,  It  7 

Seld  on  appeal  to  the  Privy  ConncH  (reverrirg 
the  above  dcdrion) ;-  When  once  an  awarf  hai  been 
delivered,  it  Ii  no  longier  competent  to  the  Court  io 
pant  fuller  tine,  or  to  enlu^  the  period  fcr  t]ie 


ABBITBATION-  ooaJt«M<f. 

S.  AWA&DS— coa<>MM({. 
deliven  of  the  award  nnda  a.  FU  of  Oe  Codt  el 
Civil  Procednre.  Whw  an  award  wae  ixA  n«d« 
within  the  period  fixed  by  the  Court**  order,  bat  «a« 
made  after  Uie  date  given  in  the  laat  order  extending 
the  time  for  ib  delivery,—  Held  that  the  award  waain- 
vaMd.  The  decree  of  the  Conrt  dcalinR  with  the 
award  a«  if  duly  made  within  the  time  eonld  not  be 
trcat«dai  enlarLing  It.  The  jnd^ment  in  CAsAs 
Mai  V.  Sari  Bam,  I.  L.  S.,  8  All ,  548,  apwived. 
Order  to  be  tbat  tfae  euit  slionld  proceed,  neither 
party  to  be  entitled  to  coate  in  eilhfv  Conrt  below 
after  the  flnt  jndgment  with  regard  to  the  etafe  at 
whieb  the  objection  was  taken  i  and  tke  eoiti  prior  to 
that  to  abide  the  iaene.  Eax  ViXAiX  Suras  r. 
Cbacdbbaih  Bbaowabt  Kfab 

tt  L.  B.,  1  All,  SOO 
IkB.,  liX  A,  86S 

The  principle  of  thii  raee  ie  applicable  also  to  arU* 
tratioD  nnder  i.  £21  of  the  K.-W.  P.  land  Bevenna 
Act  (SIX  of  18781.  Gorsi  SalnSAS  e.  Babbav 
Lau,      ....    L  L.  B.,  14  AIL,  £47 

1S4. OwiMto*  tojt» 

time  for  dtlittrj/  ^  award— Award  wit  tigutd  {« 
He  arlilraiori  I'a  tit  prtte»ee  of  tae\  ol\tr—  Ctvtl 
Freeedvrt  Code  flS8i),tt.  B08  and  51$.-  An  award  ii 
not  Invalid  merely  benuee  no  time  hai  been  fixed  toe 
the  making  of  the  award,  >.  BOS  of  the  Code  of  CivU 
Procednre  being  ^rectory  and  not  mandatory.  Har 
ITarain  Siiigi  r.  Biaffwant  Euar,  J.  L.  B,  10  AU„ 
187,  followed.  Vrr&nzum  Nayaxav  o.  Aobi 
Hayaiat  .    lI,.B„iaitftd.,ai 

ISBw -■     - — — Civil  Frotedure 

Codt,tt.  614,521SuIargtm»»tof  time  for  a*ard, 
nfltr  period  fixed  for  wiaJcivg  it  iad  expired. — A 
■nit  wae  referred  to  an  artitrat«r,  who  did  not  make 
bli  award  within  the  period  limited  for  thatpnrpow. 
After  that  period  bad  expired,  an  appUcation  wae  made 
for  iti  exteneion,  both  partie*  ooneentiDg ;  the  ipi^ica- 
tion  wae  granted,  aod  tiie  award  wae  made  within  the 
time  10  ectended,  and  a  decree  wai  paaacd  in  tta 
termi.  Eeld  that  the  older  extending  the  time  wae 
not  ill^al,  and  the  party  diMatiafied  with  the  decree 
was  not  entitled  to  have  the  award  and  the  decree 
made  open  it  art  aeide.  Lasshmivabamvs'aic  •. 
SoKAJCXDUAit     .        .    L  L.  B.,  IB  Vad.,  Se4 

1861 Civil  Prveediir* 


Cede,  te.  614  and  5. 


—  Power  q/  Conti  to  ei 


nnder  s.  GU  of  the  Code  of  Qvil  Proeednn  at  any 
time  before  the  award  is  actually  mads,  wbetho'  tiie 
time  porcvionely  limited  for  making  the  award  has 
expired  or  not.  far  Ifarain  Sii^i  v.  Ciamdirain 
Biaywant  Itiar,  I.  L,  B.,  18  All.,  800,  referred  to. 
Bak  HuroxAB  HiBx  «.  Lai  Bsbui  Mm 

[L  1..  B,  14  AIL,  843 

187. • Cioil  Proosfhira 

Cede  fieea),  le.  BOS,  eai—JMivry  of  a»  award.— 
A  init  was,  it  the  Instance  of  the^sintiff  and  Pen- 
dants, retered  to  an  wUtntor.  The  arUtrator  made 
his  award  within  tfae  period  find  hj  tlw  coder  of 
reference,  bnt  did  not  enhmit  it  to  ue  Conrt  nntil 
two   days)  later.    Seld  that  the  avard  was  valid 

tt 
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ABSTFRATlOTS—eonHined. 

8.  AWABDS— oowMmmiI. 
under   CSvQ  Proeednre  Code,   l  6W.    AairxuAlX 
Chrti  «.  Abdhaoeauic  Cmm 

[1 1.  B^  as  Hod.,  aa 

188. "Validity  of  award— Om<#j<o« 

fo  jlx  (I'dW  /o»-  «)idi»^  ift— ^rf  Vin  of  18B9, 
t.  SIB.-  Where  no  time  had  been  fiiod  in  the  order 
directing  the  award  for  aendlDe  in  the  award,  the 
awud  ifl,  under  e.  318,  Act  Till  of  1859,  invalid. 

OABOAQOBICIli  V.  KAHPRAflAKHA  NAIK 

[I  B.  I..  B^  8.  ir^  18: 10  w.  R,  aoe 

186. —   -   OvUuia*  to  fi» 

tinufoT  dtlivery  pf  avsard — Ciml  Premdurt  Code, 
1859,  t.  5iS.— Where  the  lovrer  Appellkta  Conrt 
omitted  In  Its  order  rrfening  the  com  to  wlotration 
to  flz  a  time  for  the  deliver;  of  the  award,  b<  directed 
b7  ■.  Slfi  of  Act  Vnl  of  1859,  hnt  both  the 
partlea  pem^tted  the  reference  to  proceed  and  toolE 
part  In  ih.e  proceedingi,  withont  mating  any  objec- 
tion nntil  after  the  award  wai  delivered,  and  when  the 
OUUBnon  In  the  order  of  reference  conld  work  no  injury 
to  either  party,  the  High  Court  saw  no  reason  why 
the  om!«doa  ehonld  be  held  to  avoid  the  award. 
HiTRAUX  Axi  V.  Eadib  Buese        .  7  ^.  W„  861 

140.  Aaard    mada 

out  of  (•'"■«— Ctmi  Froeedura  Codt  (Act  XIV  of 
1SS3J,  It-  006,  BU.—An  appeal  wae  ppefeited  against 
a  decree  of  an  original  Conrt  dismiBsing  a  miti 
and  &e  Appellate  Coort  sent  the  can  back  for  the 
pnrposc  of  ceiWn  evidaace  being  taken,  and  certified 
to  It.  Fending  that  being  done,  the  paitlet  applied  to 
the  Appellate  Conrt  to  refer  the  case  to  arbntafion, 
andthatConrtreferred  that  application  tothe  original 
Court  for  dispon],  altkongh  ^e  caw  ma  itill  pend- 
ing on  its  own  file  tta  dliponL  Snhaeqaeiitly  another 
application  vas  made  to  the  ori^nal  Conrt  to  reCer 
the  esse  to  arbitration,  and  on  the  10th  Hay  the  re- 
cord was  sent  to  the  arbitrator  with  directions  to 
mbmit  Mi  award  within  seven  days.  On  the  12th 
September,  as  the  award  bad  not  been  sent  In,  the 
original  Conrt  paased  an  order  recalling  the  reconi, 
and  subsequently  the  award  of  tiie  arbitrator,  dated 
the  12th  September,  was  filed.  The  oripnal  Conrt 
thereu[<^n  forwarded  the  record  to  the  Appellate  Court 
for  its  decinon.  Objections  were  taken  to  the  award, 
but  overraled,  and  the  Appellate  Conrt  passed  an  order 
directing  the  case  to  be  sent  back  to  tlie  original 
Court,  with  orders  to  pass  a  formal  decree  in  accord- 
ance with  the  award  of  the  arbitrator,  ffald  that 
the  award  was  bad  in  law,  because  the  time  within 
which  It  wBi  directed  to  be  made  had  never  been  en- 
larifed,  and  the  Court's  order  of  the  ISth  September 
recalUnR  the  record  coald  not  betaken  as  an  Indica- 
tion that  the  time  was  enlarged.  Bhttotax  TUBS 
Uabwabi  tu  Nmro  Laui  Sim 

[ri..B.,lSCalc.,178 

14L Award     madt 

out  ofUme — Civil  Froeethire  Code,  «.  SSI—Arlitro' 
fiM.— ITnder  s.  G!l  of  the  (Svil  Procedure  Code, 
Uw  rule  that  no  award  shall  be  valid  nnleaa  "made" 
irltUD  the  period  fixed  by  the  Court,  is  eqnlvJent  to 
a  n\»  that  liie  award  mart  be  "delivend"  witUn 
fbtit  period.    Upon  a  reference  to  the  arUtntion  of 


ABBTFBATIOK— ooWmMd. 

8.  AWABDS— eoHJMHMtJ. 
three  persons,  the  Conrt  ordered  that  tJie  award  made 
by  them  ihould  be  filed  on  the  19th  September  1885. 
The  award  wae  not  filed  on  that  date,  hnt  was  dgned 
by  two  of  the  arbitrators  on  that  date,  and  by  the  third 
arlnttator  on  the  20th  September,  on  wUch  day  it 
war  £led.  It  had  been  agreed  tliat  the  ofunion  of 
the  majorEty  should  carry  the  deciaon.  Held  that 
the  award  was  not  "made  within  the  period  fiied  by 
the  Conrt"  within  the  meaning  of  s.  ^Sl  of  the 
Ciril  Proeednre  Code.  Bbeasi  Bahs  r.  Eauak  Dab 
[I.  I.  B.,  B  ALL>  648 

14a. ~ ■ — — —  Award    made 

oat  of  time—Ciml  Proetd^rt  Code,  t.  B21— Arbi- 
tration— Order  fixing  lime,  or  enlarging  time  fixed, 
for  the  delivery  of  award  reqniiite—CioU  Fro- 
eedtire  Code,  tt.  50S,  G14,  B2!i—Deeree  in  aeeord- 
anee  with  award.—The  law  eonti^ned  in  le.  606 
and  G14  of  the  Civil  Procedure  Code  require*  tiiat 
there  shall  be  an  express  order  of  the  Court  fixing 
the  time  for  delivery  of  the  award  or  for  extending 
or  enlarging  snch  time  i  and  the  mere  fact  that  the 
Conrt  baa  passed  a  decree  in  accordance  with  the 
award  cannot  be  taken  as  afforiUng  a  presumption 
that  an  extension  of  time  was  given.  An  award 
which  Is  invalid  nnder  s.  G21  of  the  dvil  Prooedure 
Coda,  because  not  made  within  the  period  allowed  by 
the  Court,  is  not  an  award  upon  which  the  Court 
can  make  a  decree,  and  a  decree  passed  In  accordance 
with  such  an  award  is  not  a  decree  in  accordance 
with  an  award  from  which  no  afmeal  Ilea  with  refer- 
ence to  the  ruling  of  the  Full  Bench  in  Iinchman 
Dae  V,  Brijpal,  I.  L.  S.,  0  All.,  174.  Ceuba  Mai 
o.  Habi  Bak  .  1. 1..  B.,  8  AIL,  648 


148.- 


■   Award     mada 


out  of  time— Civil  ProMrfurs  Code,  ti.  B 
632— Act  nil  of  I8B9,  i.  SI8.— An  order  of  refe> 
ence  to  arbitration  was  made  on  21«t  January.  Six 
weeks'  time  was  allowed  for  the  return  of  the  award. 
No  applicatioD  was  made  for  eitenuon  of  time.  The 
award  having  been  returned  on  Stii  Hay,  the  Conrt 
refused  to  give  judgment  in  accordance  with  iti 
nnder  i.  E22  of  the  Code  of  Civil  Procedure,  on 
the  gronnd  that  it  was  not  valid,  Stld,  on  an 
appli^tion  nnder  s,  622  of  the  Civil  Procedure 
Code,  that  the  award  was  invalid.  Sikboh  e.  Vbf- 
XATAQOFAI.AX    .  .  L  L,  B.,  9  Had..  476 


144.- 


Makinff      and 


jUing  award— Award  made,  iut  not  filed  wUiin 
the  fine  epeotfled  bg  order  of  Court— Civil  Pro- 
eedmre  Code  (Act  XIV  of  1882),  tt.  SOS,  Bit, 
S31.—A.  anit  for  disadntion  of  partnership  and  all 


referred  to  the  arlutration  of  A  and  .5.  The  time  for 
TMH"g  and  filing  the  award  waa  by  tubaequent  uder 
extended  to  the  IBth  Hay  1886.  The  award  was 
made  on  that  dajr,  hot  was  not  filed  nntil  the  18th 
Jnne  1888.  Hie  second  defendant  obtiUned  a  rule 
calUng  on  the  othv  parties  to  show  cauae  (imt»r  oftJ) 
why  the  award  dmild  not  he  set  aside  by  reaaou  of 
Its  not  having  been  filed  in  time.  Stld  that  the 
mdmaa  to  file  the  award  on  or  before  the  16th  Ha; 
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DIGEST  OF  CASBS. 


ABBTTBATIOir— omiMMMtl. 

a  AWARDS— MMttMMi. 
1888  did  noC  render  h  Inmlid.    Th«  word  "made" 
in  H.  G14  and  621  of  the  (3tU  Froeedmra  Code 
<Act  XIV  of  18S2)  doM  not  inelnae  the  flHng  of  the 
»wBid.    DxsBsn  Pbiqui  r.  Ssuui  Eahji 

[LLB^18Boiii.,U9 

US. Denial  of  gtnie 

iuetatt—WaiU  of  nxusaf.— The  objections  which 
(sn  be  Tueed  B^Blt  ftn  amrd  ore  nich  ee  at  the 
outset  are  &tal  to  It,  t^,,  ohjectioni  which  deny  its 
Kennineneu  or  denjr  that  the  objector  wa«  a  couent- 
ing  partj  to  the  arbttntioii.  Fkotaf  CwomatA 
BoosBo  V.  HvBo  HosBH  Dosu     .  S4  W,  B^  188 

146.  - — — —  Partiat  not  all 

Joimiw  in  rtftnne*. — A  plaintiil  and  Mine  of  the 
defenuuts  to  a  eait  applied  to  refer  the  luit  to  arbi- 
batjon  (certain  other  <d  the  defendants  not  haTiog 
joined  in  the  appUeation) ;  an  award  wm  paoad  and 
a  decree  made  in  accordance  with  ench  award.  The 
plaintiff*  objected  to  the  validity  of  the  award  on 
the  gronod  that  all  the  parties  to  the  gnit  had  not 
joined  in  referring  the  anit  to  arbitration ;  the  ohjee- 
Uon  was  dUnuMed,  and  judgment  given  in  ae«Did< 
anoe  with  the  award.  Seli  that,  nnder  the  speeial 
dreiUDstaneea  of  the  case,  jnrtioe  wa*  lo  clearij  in 
&Tirar  of  tlte  view  that  the  awd  waa  good,  that  the 
Conrt,  although  not  entire];  epproTing  of  certain 
dedrioot  of  the  High  Conti  {fihUanatk  Bitaat  v. 
KitiM  JUoinn  afoekatyot,  B  W.  £.,  ISO,  Sam 
SoowUr  Mookerjti  t.  RoKt  SXttrvn  Mookerjet,  $ 
W.  S.,  X,  Doorga  Ckw  Thakoor  v.  Rally  Don 
Matrah.  10  W.  £.,  465,  Bithoka  Datia  v.  Anunto 
Loll  Pain,  4  C.  X.  S.,  66,  which  laid  down  that 
snch  an  award  ii  good,  notwithatan^ng  that  some  of 
the  |*rties  to  the  suit  may  not  have  joiiied  in  llie 
reference  to  artntration),  did  n  ot  think  fit  to  differ 
from  those  deciHOiu  on  l^t  occaaioQ.  Jot  Fboeash 
Lall  «.  Baio  Qoux  SiaeH 

[I.I..B«UOal(i.,87 

147 PaHiu  not  all 

joining  in  re/'emm— AiiMiMiDW  lo  ariiiration  bv 
on»  qfMveral  d^ftndanti. — A  having  bnraght  a  nut 
againit  £  and  two  of  hit  tenanti  for  posKsston  of 
oertsin  lande  of  wliich  he  alleged  he  W  been  dis- 
poaaessed  by  the  defendants  in  1279)  it  was  arranged 
bstmen  A  and  the  defendant  B  tiiat  the  msttn 
dionld  be  n^ened  to  artdtration.  ArlHtrators  were 
•oeoidin^T  i^pcdnted,  and  their  award  having  been 
gifoi  in  &nnir  of  A,  judgment  for  tiie  pl^tilf  was 
_  recorded  in  terms  tt  that  award.  B  then  appealed  on 
tlie  gronnd  that  the  otlier  defendants  bad  not  jtuned 
in  the  agreemmt  to  inbmit  the  matter  to  arbitration, 
mn^  the  judgment  waa  set  aside,  and  the  case  re- 
manded fw  retrial  On  rentand  the  plaintiff**  suit 
WM  ditmiwed,  and  ttie  older  of  tondssal  wh  npheld 
bjr  tlte  lower  Appellate  Coort.  Slid,  on  fnrttier 
^p«al  by  the  High  Court,  that  the  fact  of  th« 
tenants  not  having  jwned  in  the  sobmlsdon  to  aiU- 
kration  did  not  vitute  the  award,  and  that,  as  be- 
tween A  and  B,  the  original  decinon  of  the  Court  of 
first  instance  in  terms  of  Uiat  award  must  be  re- 
tbni,    BuHOKi  Uabu  v.  Avitsto  Lall  Pus 

[4aLB.,e6 


ASBTTBJLTtOlX—eontlnmtd. 

8.  AWARHa—aonlinmed, 
148.  — ParUu  not  all 

joining  in  r^flrtnet— Award  made  nithoid  all  par- 
liu  eonienting  to  arbitration. — Qitart,  per'  JjUS- 
■OH,  J'.— What  is  the  effect  of  an  award  arrived  at 
in  a  pmding  suit  which  was  referred  to  arbitratitxi 
by  an  order  of  Court  otherwise  than  by  consent  of 
aU  the  parties  t  DooaOi,  CHimir  Thaxoob  v.  Kaxli 
Dou  Eazue      .  .  10  W.  B^  468 

149. Parliet  not  all 

joining  in  r^ereaca — Aaard  teitko^it  eoment — 
Som*  arbitratort  only  arting. — Where  parties  do  not 
give  their  coosent  to  the  appointment  of  arbitrators 
and  the  judgment  proceeds  on  the  arbitration  award, 
the  decree  is  not  binding  on  thoie  parties.  Where 
four  arbitratotv  hod  been  appointed  and  only  two  acted, 
the  award  was  held  to  be  invalid.  Buh  Behabbb 
Box  V.  DooKQUns  Box  .  14  W.  B.,  ail 

160. Avrard  by  three 

arbilratore  where  reflrtnM  ie  to  Jive — Rltgai 
order. — The  parties  to  the  suit  agreed  to  refer  the 
dispntes  between  them  to  the  arbitration  of  five  per- 
sons named  by  them,  and  did  not  agree  to  accept  Uib 
decidon  of  any  lets  number  of  persons  so  nominated. 
Three  only  (^  the  arbitrators  nominated  were  pro- 
ceeding with  Uie  arbitration,  and  one  had  dedmed 
to  act  The  Court  which  made  the  reference  relMsed, 
in  favonr  of  the  plaintiffs  in  the  suit  in  which  the 
reference  was  made,  the  attachments  existing  on 
debts  due  to  the  defendant  in  that  suit,  at  tlw  in- 
stance of  tlie  three  arbitrators,  who  proposed  to 
authorize  the  plaintiffs  to  collect  those  debt^  and 
directed  the  debtors  to  pay  thdr  debU  to  the  plain- 
tifls.  It  was  held  that,  aasniniiig  that  the  reference 
permitted  the  arbitrat«rB  nominated  to  anthonEe 
rithcr  of  the  parties  to  collect  the  debts  attached, 
inasmnch  as  the  ogrednent  was  unaccompanied  by 
any  stipulation  that  a  less  number  than  the  whole  of 
the  arbitratora  could  detemuse  whether  snch  pe> 
mistian  slwnld  be  given,  tlie  act  of  tlu  three  arbi- 
trators which  led  to  the  Issue  of  the  order  could  not 
be  supported,  and  tliat  the  last  portion  of  that  order 
was  ultra  vireg,  and  must  be  declared  T<dd.  Pas- 
mseHU  DAT  r.  Kuj  KUK     .        .  7  IT.  W.,  867 

16L  Award  made  ^ 

more  orbitratore  tkan  tosre  appointed, — An  award 
was  held  invalid,  among  other  reaaons,  becaufe  it 
purported  to  he  the  awud  ot  four  persou,  whereas 
the  order  of  refertnce  wat  addressed  i^y  to  tbee. 
PauuB  V.  Bahaxait  .  7  IT.  W..  867 

IBS.  Pretence  qf  ar* 

iitraiort  at  meeting  qf  award. — When  a  case  has 
been  referred  to  arbitration,  the  presence  of  all  Uie 
arbitrators  at  all  meetings,  and  above  all  at  the  last 
meeting  when  tlte  final  act  of  arbitration  is  done,  is 
essential  to  Hie  validity  of  the  award.  Kaxd  Bah 
V.  Paxbib  Chaiis  .  L  L.  B.,  7  All,  6S8 

168.- OstMstoa  qfpro- 

viticnfor  differtnee  pf  opinion  and  atcard  by  tu^'o- 
riUi—Oronnd  for  letting  aeide  oitord.— WjHre  on 
'  reference  to  arbitration  does  not  provide  for 
e  of  opinion  among  the  arbitraton,  and  for 
authoriring  a  majority  to  decide  the  case,  the  awaid 
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ABSITRATIOTS-ee>Ui»Md. 

8.  AWABDS— «(Hifi'iwti. 
irilt,  on  objBotion  tekea,  be  ust  nude.    EVniR  SofOB 

V.  Gasso 4  W.  B,  4 

104i Omitiio*  i^pro- 

viiiun  /ar  diffmwe  of  opinian.— The  mere  ftMence 
of  a  cUau  ia  the  order  of  refdrsncs  pravicUiig  for  a 
difference  of  opiQion  between  the  vhitnton  caaoot 
vitiste  the  awaid  where  there  is  no  inch  difference 

Ot    OlrioioQ.      QODB     CKVNDBB     BBtrTTAOOABJIB     V. 

Sosox  Cktwdik  Nuhdbb  17  W.  R,  SO 

US. Amard  bg  vu^O' 

rity  Iff  arhUratort. — Whore  UTenl  arbitrator!  ara 
sppwnted,  and  the  parties  do  net  i^ree  to  be  bound 
b;  Uie  act  of  the  majority,  the  award,  in  order  to  be 
ntlld  and  binding,  most  be  concnired  in  and  executed 
b;  all  the  arbltratois.  Sttbdneit  Kabaih  Sinqe  v. 
Ooubbe  Fiubas  KuiiiN  SnraB       7  W.  B.,  260 

106. Award  made  by 

miyoritf  of  arbitraiort.— Where  the  terms  of  a  ■ah- 
m'ts^on  to  arbitration  give  no  authority  for  the  majo- 
rity of  the  arbitntors  to  make  the  award,  it  should 
be  made  by  the  whole  of  the  arlntratorg.  An  award 
made  by  the  majority  only  would  not  be  a  Talid 
award.  Isths  lUTm  of  the  vkhtios  or  Jrira- 
IiBB  Bak.    JVHOLn  Kak  e.  Bah  Hut  Sabot 

lfi7. Amard  made  bj 

maioritf  t^  arbitratori — Civil  Procvdrnv  Code, 
0X12,  tt.  60S,  509,  510—StfiuaI  of  minoritg  of 
arbitratori  to  act,— Where  the  parties  agreed  to 
refer  a  suit  to  arbitration,  bftt  no  prorisim  was  made 
that  a  detunon  by  tite  m^ority  of  arbitrators  ahoold 
be  binding,  and  two  of  five  arbitrkhsv  withdrew,— 
Me'.d  tl^  a  decision  by  the  majority  was  invalid. 
OvaWATSAf  PA  V.  NABAsnOAPFA 

[I.I..B^7lE»d.,174 

IM.  — Aicard  nadt  by 

arbitratori  iM^eiUiKffto  art— B«/Woi  tf  arbitratort 
to  act^Citit  FroeadrKt  Code,  i.  510.— \i  ii  an 
CMentU  principU  of  the  law  of  arbitration  that  the 
abdication  ot  disputes  by  arbitration  ebonld  be  the 
result  e<  the  tiM  eensent  of  the  aibibiton  to  act  i 
and  the  finali^  of  the  award  is  baaed  eoUrdy  upon 
the  principle  that  the  arbitrators  are  judges  cbMrai  by 
tha  partiea  thenuelret,  and  that  such  judgei  are  will- 
ing to  setUs  the  dispntes  referred  to  them.  Where 
CTtun  nutters  wece  referred  to  arbitrators  who 
retnaad  to  act,  and  the  Court  of  first  instanoe  passed 
an  ordw  ffireoting  them  to  proceed  and  to  m^e  an 
award,  and  they,  on  the  pasnng  of  such  order,  made 
an  awvd,— £e'J  that  all  proceedings  taken  by  the 
arbitnton  in  obedlBUce  to  the  order  of  the  Court 
directiiu  them  to  arbitrate  agaitmt  thdr  will  were 
null  ud  Toid.    Shibohahak  v.  Batibah 

[L  Zh  K.  7  AIL,  90 
-  Avard   paHl^ 


Ifift   - 


Where   1 


partllB 


)  two  ot  Ave  arbitrator*  nominated  by  Uie 
M  to  a  ntt  and  appointed  by  tin  Court  had  net 
..„.Bt«d  babn,  nd  attw  appidBtmAt  deoUued  to 
Mt.  and  Uw  Oout  appointed  two  arbttMhwi  In  tlMir 
plM«  *|i^)rt  tin  caoaent  of  one  of  tb«  partkei  to  the 
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suit,— £^9M  that,  under  the  circumatancea,  the  lif 
pt^ntment  of  the  new  arbitratan  was  not  waiTUited 
by  the  proTiuons  of  s.  610  of  the  Code  of  Ciril 
Procedure^  and  that  the  order  of  refa-erice  to  snch 
arbitrators,  the  award  made  by  them,  and  the  decree 
pMsed  npon  the  award,  were  illegaL  Faoabpoi 
Batviak  e.  HooiBu  Batdtas 

[L  Ii.  B.,  e  Mad..  414 

160.  Aieard  made  b$ 

lome  ouly  nf  arbitratori-~D»iUk  of  one  of  eeteral 
arbilralori.—VMtenia  diipnte  Wffie  referred  to  the 
arbibration  of  &re  personA,  of  whom  four  made  thdr 
award  on  27th  August  1876.  On  3rd  September,  the 
same  arbiteators  granted  an  application  for  re-heuing. 
Before  tiie  matter  was  re-heard,  one  of  the  four  died, 
and  an  ordw  strildng  off  the  appUcation  wae  made  by 
two  ot  the  turrivibg  arbitrators.  Seld  that  the 
award  was  not  a  ralld  and  final  award.  Boohjas 
Haikoob  e.  Naihoo  Shahoo 

[LIi.B^SOAla,87S:  I  C.  LB..  456 

161.  ^  Award  made  bg 

tome  only  <if  arbilraiore—Abiettct  of  lome  ^  arbi- 
tratori.—A.  ewe  vaa  referred  to  the  arbitratiou  of 
five  persons,  with  a  proTiito  that  in  the  event  of  any 
two  of  the  arbitraton  bong  absent,  the  arbitratitm 
sboold  be  Cfwlinaed  by  the  (4her  three.  Two  of  the 
arbitrators  named  were  the  pleaders  on  either  side, 
and  these  two,  with  the  consent  of  the  partaee,  ceased 
t>  act  as  arbitrators,  but  argued  the  matter  before 
the  other  arbitratms.  Meld  that  the  award  made  b* 
the  other  three  arbitraton  named  was  a  valid  awar<L 
Dbbbsdba  Natk  Bbaw  a.  Avbboi  CsnuJi  BAooai 

[1. 11 B^  e  Oftlo,  006:  la  C.  Ii.  B.,  696 


lea.  ~ 


'   Award  bg  ■ 


pire  and  one  arbilrator  witAotd  proviiionfor  ap- 
pointmeni  of  umpire— Agreemeni  to  refer  not  pro- 
Tiding  for  diiagreement  of  arbitraiari^AppoiiU- 
iiteni  qf  umpire  bg  Court — Civil  Procedure  Code, 
It.  eoa,  609,  Sa3— Application  to  let  atide  award.-- 
In  an  agreement  to  refer  certain  matters  to  arbibaUon, 
which  was  filed  in  Conrt  under  s,  623  ot  the  CirQ 
Frocedure  Coda,  and  on  which  an  order  of  ref«ratea 
was  made  by  the  Court,  no  provision  was  made  for 
difleronoe  of  opinion  between  the  arbitrators,  by  ap- 
Planting  an  vminre  or  otherwise.  The  arUtrator* 
bong  unable  to  agree  upon  the  matters  referred,  the 
Cmrt,  on  the  apphcatian  of  one  of  them,  appcdntad 
an  lunpire  and  directed  that  the  award  should  be  snb- 
mitted  on  a  particnlar  date.  An  award  was  made  by 
the  umpire  and  one  arbita-atcr,  without  the  ocmcnr- 
rence  of  the  other  arbitrator,  and  submitted  to  the 
Conrt,  which  passeda  decree  in  accordance  witli.lti 
terms.  Seld  that,  in  the  present  ease,  therehadbeeD 
no  legal  award  foeh  as  the  law  coutemplated,  iiM» 


power  to  appc&t  an  um^re,  and  required  tl 
award  should  be  made  by  the  arbitrators  named  by 
the  p«rti«»    Seld  that  i.  G09  uid  the  other  k  " 
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S.  AWABDS— eoniiMMiI. 
prorbloiii  wen  coiiii«t«nt  with  the  agrMtaent  filed 
onderUwt  Kction.   HUBAinui)  Abis  e.  HimuniAS 
Araau  ,  L  I-  XL,  8  AIL,  64 


les. 


nikttan  in  diipnte  hetween  hinuelf  uid  the  other 
p«rtie«  to  a  mit.  on  the  ternu  that  an  umpire  ihonld 
be  adected  bom  leven  peraotM  whom  he  named. 
Thow  tenoB  wen  not  objected  to  b;  the  other  aide. 
Arbitrftton  were  Agreed  upon,  and  B,  one  of  the 
■eren  penoni  n«med  hi  the  mbmiiaion,  wa«  appointed 
an  umpire.  Bnt  £  and  some  of  the  arbitrator*  de- 
clined to  act.  tttutt  arbitiaton  were  then  cttoaen,  but 
no  umpire  i  and  the  arfaibrMan  bdng  equally  divided 
in  thctt  oidntDn  oa  the  eaH,  the  Coiut  i^  ite  'own  mo- 
tion ftppiunted  ae  nni^re  Ii,  who  was  not  one  of  the 
•even  penoni  named  m  the  nihmiaiion.  B  objected 
to  £*■  appointment,  bnt  the  JadgeoTerrnled  the  objec- 
tion and  paiaed  judgment  in  accordance  with  the  nm- 
pire'i  award.  Held  on  appeal  that,  aa  it  was  itlpn- 
lated  ai  an  eventlal  part  ol  the  sabmiuioa  that  an 
nmpire  ehould  be  choien  from  eoven  pergoni  muned, 
the  power  of  the  Court  to  appoint  an  nmpire,  under 
I.  319  of  the  Civil  Procedure  Code,  woe  controlled 
and  limited  by  that  itipulation  g  and  that,  the  nm- 
fizB  not  being  one  of  the  uiTen  pereoni  named  in  the 
•obtniMon,  there  wu  no  valid  award.  Babbaoho  d. 
DiSoDU TUttd.,  7a 


164.  - 


■-  Awori  ig  •m- 


pira  a*d  one  arittrator^Se^Ml  of  arhitrator  to 
atintd. — Reli  that  an  award  made  by  one  of  the 
arhltraton  and  the  nmpire  in  the  ahaence  ol  lecond 
arbitrator,  who  declined  to  attend,  wm  not  a  ralid 
award.    Bcbtivt  Bai  e.  Gkidhabii  Stkoh 

pAErn,88 
16S.  Avard  Jy  um- 
pire aken  ariitraton  cannot  deeidt. — Where  the 
parties  prayed  the  Coart  to  appomt  two  arhitratcn 
and  an  umjure  and  to  refer  the  cMe  to  them  for  dect- 
■ion,  and  undertook  to  abide  b^  euch  decision  m 
ought  be  passed  by  them  nnaimaausly  or  by  tlie 
majority  of  them, — Beld  that  an  award  by  the  um- 
pire altme,  the  arbitratore  being  uuable  to  decide,  was 
ralid.     Kvifi  Bau  v.  Vuteatauliutzab 

PL  L.  B.,  4  Mod.,  Ul 

168. Fariial      dit- 

agrttmtnt  of  ariitratori. — A  partial  disagreement  of 
two  arbibatort  doet  not  ilullify  their  award  as  a 
whole.    Fasaoous  c.  Tttkbuoodsbbm 

[S  W.  B.,  8S 

167.  Omitiionloiign 

award  »f  ime  time~Proced»re~AiH  Fill  of 
1S59,  t.  39S.—Aa  award  of  arbitraton,  to  be  legal, 
miut  be  completed  and  signed  by  each  in  the  presence 
of  the  whole  of  them.  In  tbb  rninov  oi  Jat 
Habbal  BoraB 

[a  B.  L  B.,  A.  C,  8S :  U  W.  B.,  488 
-  Omimio*  to  tig» 
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been  r^ularly  heard  by  all  the  arhitratrs  ^tins 
together,  and  an  award  been  drawn  up  and  signed 
by  them,  the  mere  omismon  of  the  arbitral'  rt  to  sign 
the  award  at  the  same  time  and  in  each  ether's  pre- 
sence doea  not  Inralidste  the  award.  BBOEoauimAxi 
Dasi  v.  Makhun  Lal  Dbt  .  8  B.  L.  B.,  IBS 
Bnt  M<  per  Nobvah,  J.,  iu  Jat  HAKaAi.  BnroB  v. 
MoBAn  Bah  Uaxwasi 

[8  B.  I*  B^  180  note,  and  818  sote : 
IS  W.  B.,  887 


169.  ' 


•    It  is   II 


aa  provided  by  a.  616  of  the  Code,  thit  ^1  ^e 
arbitraton  agree  to  the  terms  of  the  awaidi  but 
there  is  no  proTisi<^  of  law  requiring  thrm  to  algn 
it  b  the  presence  of  each  other.  BAacatnadari  Sati 
V.  Matkanlal  Dty,  8  B.  L.  E.,  125.  foUowed. 
McrTBDKUTTI  Natakah  r.  ACHA  Natakak 

[L  Z..  B,,  18  Mad.,  22 


170. 


-  Oflii'n 


no/ all 


.  .  ariilratort  to  lign  aaard — Dri^  of  award 
tigntd  by  all  ike  arbitratori — fair  capg  ngned  ft* 
only  Jb»r.— Where,  in  a  snit  to  recover  a  earn  cS 
money  on  an  award,  the  five  arbitrators  came  to  a 
deeiidon,  and  made,  dated,  and  signed  a  rough  draft 
nf  their  sword,  and  the  defendant  then  withdrew  from 
the  sabmisaion,  and  a  fair  copy  was  then  mode, 
bearing  the  same  date  as  tliat  of  the  rough  dr«tt,  but 
signed  by  only  four  of  the  arbitiatart,^/re2(f  that 
the  award  was  ct^mplcte  at  the  date  of  the  rough 
draft,  and  that  ite  validity  was  not  affected  by  the 
subsequent  occurrences.  The  validity  of  an  award 
cannot  be  impeached  because  the  arbitrators  after* 
wards  do  an  act  required  neither  by  the  law  nor  bj 
the  terma  of  the  submission.  Ecu  Naoabubsaiiak 
r.  KuuasaEAcsALAK  l  Mod.,  178 

17L 


A«v,rd         Nof 

tigned  iy  all  tht  arbttratori—Ciml  Froradnre  Codt, 
1859,  I.  Sm—Diciiion  of  oiouri.— The  parties  to 
certain  suits  having  agreed  to  submit  to  arbitralion, 
the  suits  were  so  referred  under  Act  VlII  of  1869, 
»,  S12.  After  this  reference,  the  parties  agreed 
by  an  ikraroama  to  submit  the  eame  suits,  together 
with  other  matters,  to  the  arbitration  of  five  persons, 
the  effect  being  to  withdraw  the  first  tubmlstion 
and  snbstitnte  the  new  agreement.  Before  th>>— 
arfaitratOT*  arrived  at  a  flnal  oonduaion,  ijie  parties 


■olenamah  ooniTvainisod  the  whole  of  the  mbjectt 
..  depute,  and  alterwards  aa  award  was  drawn  up 
in  the  terais  of  the  solenamah  and  signed  by  two  oL 


the  arbitrators  and  the  head  arbittator.  when  the 
award  was  brought  before  the  Subordinate  Judge, 
he  oonstdered  li  had  been  made  »Hra  eirti  in  respect 
of  Uioas  matters  which  were  not  Involved  in  the  suite 
origioally  referred,  and  acoordiagly  made  a  deem 
culy  in  those  suits  corresponding  with  the  terma  of 
the  award.  Bome  of  the  defendants  applied  to  the 
Subordinate  Judge  to  have  the  effect  of  a  decree 
given  to  that  poiion  of  the  award  which  was  left 
ontstandfaiR  by  the  first  decidon.  Tliif  application 
WM  dscrwd  and  the  remainder  of  the  award  enforced 
An  appeal  to  the  Judge  was  dinmlnerd  with  costs. 
Etld  that  the  award  was  illegal  because  It  was  not 
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8.  AWARDS— eoatiiuted. 
ngned  by  all  the  irbitntori,  and  Qiere  bad  been  no 
agreement  to  abida  b;  Gie  decimon  of  the  majorit;,  or 
tw  the  voice  of  the  nmpire  ahonld  prevail.  Said, 
howaver,  that,  u  the  partis*  concerned  did  not  take 
itepi  to  set  the  Subordinate  Judge  right,  the  High 
Court  oonld  not  interfere,  bnt  that  the  effect  of 
the  deeiiion  iraa  to  diipoee  of  the  award  altogether, 
and  not  U>  divide  it  into  two  jparti,  tme  of  which 
might  fonn  the  fonndation  of  a  fatore  judgment. 
Stld  tliat  the  appliottios  to  give  efFect  to  the 
*       1  porioon  of  the  award  onght  to  have  been 

[9aW.B.,lS0 

171   S\g»<»g   aaard 

ofltr  tiitder  of  ntig*alitm  ig  one  arbitrator.- — 
Where  one  of  the  arbittBton,  before  duly  ngmng 
the  award,  tendered  hit  leaignatiou  in  a  letter  lo 
the  Jndge,  bht  wai  induced  to  withdraw  it,  and  afto'- 
wirdt  rigned  the  a,mxd,— Meld  that  the  arbitrator 
who  flnt  tendncd  and  then  withdrew  hi*  redgnatlon 
did  not  formally  divnt  himself  of  hii  chatacter  of 
artdtiatra,  and  wai  therefore  not  /metiu  offieio 
when  he  dgned  the  award,  which  wa*  conieqnently 
valid.  Joxmrsaix  Sixas  Basasoob  c.  Mohck 
Bam  Harwabbb  .S8W.IL,  428 

AffitmJQg  deidjioii  of  High  Court  in 

[16  W.  R,  38 

178l Oarigitatiott  of 

arbitrator  a»d  ttAitqiuut  leiUdraital  of  reiisnation 
— Power  to  withdraw  retig»ation, — An  arbitrator 
hai  fall  power  .to  retract  hia  rerfgnation  of  office 
before' it  li  accei^ed.  An  award  aigned  after  tho 
withdrawal  of  nich  rerignation  It  a  valid  award. 
JoncuxaoL  Bntau  e.  Uobcb  Sak  Vabwahh 

p6  W.  S.,  88 

VHm Award  irreg*- 

larlf  made. — Where  an  arbitrator  imported  into 
hia  proceeding!  a  previous  enquiry  alleged  Co  have 
been  made  by  him,  and  relied  upon  admisaoni  made 
in  the  Jormer  nioceedingi,  hit  award  was  held  to  be 
bad,  and  the  decision  based  upon  it  waa  set  aside. 
Kasbsb  CaABD  QoaaAHU  c  Baie  Chitbdbb  Qos- 
■AUi MW.B.,81 

17B.  Awardmadeo* 


Act  (X  oflB7SJ,  I.  iS.— The  matters  m  dispute  ii 
suit  were,  by  the  deure  of  the  parties  lo  the  so 
referred  to  arbitration.  During  the  inveatiaation  of 
these  matters  by  the  arbitrators  the  plaintiff  offered 
to  be  bound  by  the  oath  of  the  defendant  adminis- 
tered on  the  Eorui.  The  defendant  agreed  to  take 
such  oath,  and  such  was  accordingly  administered  to 
him  by  the  arbittaton,  and  his  evidsnee  taken,  and  an 
award  made  based  on  the  evidence  so  taken.  On 
■pedal  appeal  to  the  High  Cosrt  by  the  pUutiff,  he 
objected  for  the  first  time,  the  objection  not  baring 
been  taken  in  bk  memoraitdani  of  special  appeal,  that 
the  aiUbaton  were  not  If^ally  oompetnii  to  ad- 
miniitn  mch  oatli,  and  Oie  evidenoe  to  taken  eonld 
not  toiiB  a  va^  haaia  of  an  award,  and  the  award  waa 
Ibantoe  Tcdd.    Hild  ptr  Piuww,  J^  BtAtaa,  J., 


ABBITRATIOK— dm^wwrf. 

8.  AWABD8-*o«(..M.«f. 


objection  waa  good,  and  that  the  arbitratori  had  n_ 
power  to  administer  the  oath.  Per  PkABSOK,  J., 
that  the  statement  of  the  defendant  made  on  an  Mth 
iUc^all;  administered  oonld  not  form  a  valid  bada  of 
an  award,  and  the  award  was  void  and  should  Ibe  set 
aiide.  Per  Btuma,  J.,  that  the  plaintiff  having 
□ffired  to  be  bound  by  the  oath,  and  the  defendant 
having  agreed  to  take  it^  the  plaintiff  was  bound  by 
the  evidence  nren  on  sncb  oath ;  and  that,  as  Uu 
arbib'ators  bad  by  law  and  oonsent  of  parties  antbo- 
>itj  to  receive  the  evidence  of  the  def^dan^  the  sub- 
sticntitm  by  them  of  an  oath  on-the  Koran  for  in 
afflcmation  did  not,  nnder  the  proviiioni  <d  a.  IS, 
Act  X  of  1S78,  invalidate  sach  evidence,  and  oonsc- 
quently*  render  the  award  based  on  sach  evidence 
voi<i    Wau-cl-lak  c  Obouk  Au 

[I.Ii.B.,lAU„ttS& 

176.  ~    Vag^  amd  »- 

defiMte  award  -  Civil  Froctdtire  Code  (Ast  XIV  of 
1882J,  n.  saO,  D21,  BS6,  SaS.— Certain  disputo 
between  parties  were  referred  ander  a  written  agree- 
ment to  an  arbitrator,  who  in  due  courae  made  his 
award.  The  plaintiff  then  applied  to  the  Subordinate 
Jnd^  to  have  the  award  filed  in  Court  under  the 
provinons  of  s.  G26  of  the  Code  of  Civil  Proeedore. 
The  defendants  came  in  and  objected  to  the  award  on 


not  clearly  set  out  the  matten  in  dispute.  The 
Subordiuate  Judge  ovcnnled  the  objeotion  withont 
taking  any  svidaice>  and  directed  the  award  to  be 
filed  and  a  decree  to  he  passed  thereon.  The  plaintiff 
appealed.    Jleld  on   appeal  that,   as   the  objecticra 


down  the  power  of  the  arbitiator  in  dealing  with  the 
subject-matter  in  dispute,  and  as  it  was  not  poeMble 
tomake  out  what  powers  were  intended  to  beoonferred 
upon  the  arbitrator,  the  award  should  not  be  allowed 
to  be  enforced  under  the  provisions  of  sa.  C25  and 
636.  Bdtobsbuu  Pbbsbas  Susob  v.  Jaitxrb 
PBBsaAS  Sqtqb  .         .Lit.  B.,  10  Oalo..  489 


177.  - 


re/er. 


ring  partiet  to  leparate  nit -Civil  Prceedmre  Code, 
1883,  I.  fiJtS.-After  issaea  had  been  framed  hi  a 
smt  to  wind  up  a  partnership,  the  matter  was  referred 
to  an  arbitrator,  who  made  hia  award,  and  with 
regard  to  eertun  property  not  part  of  the  partnership 
property,  he  lefeired  the  parties  to  a  sepaiate  suit. 
Meld  that  the  award  was  not  illegal  by  rcmton  of  ita 
comprising  the  refercmoe  of  the  parties  to  a  separate 
suit.     TSXKAITA  v.  TiKXATArrAIYA 

tI.L.  B.,lBHad.>848 


178. 


SiAmiMton  to 


Waiver— Co»t*»l      of      partiet—Partilioit.  —  'nit 
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AXBrrRA.TIQ]X~-eoatiuutd. 

B.  AWABDa—eo»clMded. 

■obmiiddii  of  the  pwtie*  to  the  krbltntion  that  the 
»wmrd  ihall  ditpoae  of  tlL  This  condition  ma;  be 
•nuved  by  the  conBeat  of  the  parties  before  the 
mrbitnUon.  The  [ntiition  of  joint  estate,  consirting 
of  different  properties,  haring  been  mbmitted  to 
krtntntioii,  sad  the  parties  agreeing  1«  »  diviuon 
bdng  mads  b;  itepe,  and  that  eti«h  diviuan  should  be 
Bnal  wiUiOQt  any  oonditioa  that  the  award  should  not 
be  flnal  while  part  remained  nniUvidsd  :^R*ld,  in  a 
salt  hronght  B;  one  of  the  parties  for  partition  of 
the  whole  estate,  after  meh  a  diviiion  of  port, 
that,  although  cases  cited  as  to  the  invalidity  of  an 
incomplete  award  might  have  been  applicable  had  the 
arbitr^on  awarded  u  to  only  part  of  the  property  of 
their  own  authority,  and  without  that  of  the  parties, 
it  WW  competent  to  the  latter  to  agree  before  the 
aibitrston  to  the  diviiion  being  made  as  it  had  been ; 
and  that  here  the  partition,  as  to  the  property 
divided,  was  final  Only  a  decree  for  the  partition  of 
the  undivided  lendoe  ooald  be  made.  l£uinn>  Bu 
Buxu  «.  8iiii4  Bah  SmuL 

[I.  I-  B^  91  Gala.  580 
L.  H.,  ai  I.  A.,  47 

17». Etfereitet 

^plitdfor  ig  agnt  withrmt  autharify—KtuMBUdse 
Mui  tacit  ratiJUation  bt/ principal — Ettopptl.  — In 
a  toit  which  was  defended  by  an  agent  (am-mohhtar) 
OD  behalf  of  the  defendant,  the  agent  applied  for  a 
refarcnce  to  arbitration,  although  he  bad  no  power  to 
do  so  under  the  am-mokhtamamah.  After  the  nb- 
ulaskn  of  the  award,  objection  was  made  en  beltalf  of 
the  dcfendamt  that  the  agent  had  no  aathority  to 
Kpfiy  for  or  oonMDt  to  the  reference.  The  objection 
waa  oTermkd  by  the  Court,  and  a  decree  node  in 
aeoordanca  irith  the  award  with  one  slight  modiSca- 
tioD  in  the  defendant's  favour.  Beld  that,  although 
the  agent  was  not  authorized  to  applj  for  or  consent 
(o  a  reference,  the  defendant,  having  been  aware  of 
the  proceedings  and  tacitly  ratified  the  acUon  of  his 

rb,  could  not  be  oUowed  to  qnestion  tlie  legality  of 
kward,  and  the  award  was  not  vdd  ah  initio. 
U»irama»  t.  Chathan.  I.  L.  R^  9  Mad..  4S1, 
referred  to.  Satusiit  Pbbtab  Baudook  Sabi  v. 
Dnnv  Odub  Eobb  .      L  L.  R,  34  Oalo.>  468 

180i  A-ieard     made 

M  T*f*ra»eB  to  afbilratioit  Jy  em  partntr  vntkout 
etahoritf~SpteiflcSeli»fAcf,  «.  8/.— A  partner  has 
no  power,  in  the  absence  of  spedal  authority,  to  bind 
the  firm  by  a  sablnlsiioa  to  arbitratbn  of  a  suit 
which  ha*  been  brooght,  and  an  award  was  in  such 
arbitration  invalid.  Sfad  v.  Salt,  S  Bing.,  101,  and 
Sharisfood  v.  Qraat,  a  Mad.,  338,  referred  to.  Bax 
Babou  v.  Eallv  Mal      .    I.  L.  Bq  2B  AIL,  180 

9.  PBIVATB  ABBITBATION. 

UO.   Kode  of  aabmiMioa  to 

«Tbtt»tioii— Chh'!  ProeedMre  Coda,  1882,  t.  626 
C1869, 1.  a37J.—ln  arbitration*  not  started  with  the 
Mnetion  of  the  Court,  it  It  oot  nece«ary  tliat  the 
agreement  shonld  he  reduced  io  writing  before  it 
can  be  binding.  HnoHoo  UAxm  e.  Nilkovbb 
BasHDBO  .  .1SW.IL,B83 


ASSJTRATtOTS—eoniiimed. 

8.  PRIVATE  ABBITBATION— ooadMtsrf. 

18&  ■ — ; —  Oral  tvbmiitum. 

— A  submisuon  of  private  arbitration  may  be  per- 
fectly valid,  though  not  pat  in  writing,  and  a  private 
award  made  in  pursuance  of  such  anbmiasion  will  be 
respected  and  treated  as  valid  by  the  Courts  if  duly 
performed,  and  the  possession  of  the  contested  pro- 
perty be  held  under  them.  The  arbitrators  may  be 
oompetent  to  prove,  as  well  the  submission  a*  the 
mating  of  the  award,  though  no  ikrornamab  wa*  ever 
executed.     Bahaj^  Suoh  v.  Sbibo  Bau  SnraH- 

[W.  B^  1884,  70 

188.— Hatt«ra  for  rabmisedon— 

Bukject-matltrt  of  nat  and  ether  mailert  tn  diiput*. 
— There  is  nothing  in  Act  Till  of  1859  to  prevent 
parties  who  have  a  suit  pending  in  Court  from  nb- 
mitting  the  subject-matter  of  that  suit  and  other 
matters  in  dispute  to  arbitration  under  a,  827. 
Thaeoob  Does  BoT  c.  Hcbbt  Dobs  Boy 

[W.  B.,  186^  Hla.,  SI 

I34_  Agreemant    to    rafer    to 

Piivata  arbitration  by  parties  engaged  In 
lltlgatlon—CVtii:  Froeedun  Code  (Act  X  of 
1877 J,  tt,  BSa  and  5Sff.— Under  h.  623  and  S2& 
of  the  Civil  Procednro  Code  (Act  X  of  1877),  partii?s 
to  a  suit  as  well  as  persons  not  engaged  in  litigation 
may  agree  to  refer  matters  in  dispute  between  them 
to  private  arbitration  without  the  intervention  of  the 
Conrt,  and  may  apply  to  have  the  agreement  filed  { 
and  the  mere  fact  (hat  a  suit  is  pending  with  respect 
to  the  matters  in  dispnte  i*  not  of  itself  a  sufficient 
reason  to  induce  the  Court  to  rofose  to  file  the  agree* 
ment.    Habitalabdab  Ealuahdas  v.  Ui-iavcuahii 

>f  AVBZOHAini  .   I.  Ii.  Bq  4  BoiDq  1 

186. —  Power  of  ftrbltrators  after 

making   and  deUvery  of  award — Seviea. — 

After  an  award  has  been  mode  and  banded  to  the 
parties,  the  fnnctians  of  the  arbitrators  cease.  They 
have  no  power  afterwards  to  deal  with  an  application 
for  review  of  their  decision.  Ih  tbb  vattbb  or  trb 
PFrrTioH  o>  Demo  Simoh.  Ddtto  Sihbh  c.  dWs 
Bahasitb  StsdB  .  I.  li.  B.,  8  Calo.,  676 

186,   Aicard  ligned 

hy  ariilratori  at  different  timei — Civil  Procedure 
Code,  1869,  t.  837— Award  irregularly  made.'-la 
the  case  of  a  private  award  where  the  orbitratort 
granted  a  new  (rial,  and  eventually  disposed  of  the 
case  in  the  absence  of  the  dofen^nt,  and  after  a 
year  from  the  time  of  allowing  a  new  trial  one  day 
verbally  pronounced  their  jnd^^ent  to  one  party, 
and  on  another  day  to  the  other  party,  and  on  aanb- 
•eqnent  date  wrote  out  the  awsn)  which  was  si^cd 
on  a  particular  date  by  one  arbitrator,  who  sent  it  to 
others  elsewhere  &ir  signature  on  a  different  date, 
— Said  that  the  award  ought  not  to  be  enforced 
under  Act  TUI  of  18G9,  s.  837.  Nasbb  AU  r. 
Uajoo         .  .       31  W.  B^  877 


187. 


-  Aaard   tinned 


only  by  /one  of  Ike  arhitratort, — Uattcrs  in  dispute 
between  the  parties  were  referred  to  seven  arbitrators 
withont  the  intervention  of  a  Court.  The  arbitio- 
ton,  at  so  many  of.  them  as  could  be  got  together, 
held  sittings  extending  ot«  tome  monttis,  and  at 


D,9,l,zcdbyG00*^k 
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9.  FBITATE  ABBITBATION— omAmm.!. 
each  dttlng  they  came  to  a  decudon,  rather  vuaiu* 
muiuly  or  by  a  nujoiity,  on  different  quMtioiu  inb 
mitted  to  them.  Thne  decimoni  were  entered  od  the 
minntea  of  thrar  prccee^ngB,  and  at  Qieii  latt  ritting 
the  arbitratDn  all  agreed,  and  informed  the  partiei 
that  the  deciiiaDB  lo  arriTcd  at  conititnted  the  flnal 
awaid,  and  gave  drectiona  for  embodying  thoee  de- 
cirione  in  the  ihape  of  a  formal  document,  vhicb  *ai 
draira  np  on  a  inbteqaent  day,  bnt  «ai  ligned  by 
four  only  ont  of  the  leren  ubibaton.  The  remain- 
iug  arbitntoTi  not  being  aaked  to  eign  it,  they  nsTcr 
iHd  tign  it.  Said  that  the  actual  award  was  an  (Oal 
award  made  by  all  the  arbitrator!  on  the  laet  day  of 
thdr  joint  tiluiig,  and  Qie  drawing  up  of  the  fcnnal 
award  wa*  a  purely  nuniitenal  act  to  give  effect  to 
the  previoiuly  completed  judicial  act  The  omiimm 
to  lake  the  lignalurei  of  the  nunorit;  of  the  arbitia- 
ton  to  the  document  which  formed  the  record  of  the 
awMd  wai  not  fatal  to  the  award.  Daitdbeab  t, 
Dahdiubb    .  .    L  L  B.,  6  Bom,  868 


Bommtitii»ff  tolutvm  of  ditpnUtd  foiatt~AH  XIV 
of  1889,  (.  535.— A  docament,  althoogh  headed  a«  an 
"  award"  and  signed  by  the  arbitrator,  which  merely 
reccmmeada  a  aolntion  of  tbe  qaeetioni  referred  to 
aiUtration,  will  not  be  treated  by  the  Conrt  a«  ao 
award  on  an  applieatim  made  nnder  i.  GSG  of 
the  Code  of  Civil  Procednre.  NlTHixnoLI  Mookzb- 
JH  V.  Chvkdbk  Ejjtt  Hookibjis 

[L  I-  XL,  U  CMts,  856 

188.   Appllofttion    to    anforoa 

vmsA~T'\ttn  for  filing  award — Cinil  Fractdmrt 
Coda,  18B$,  a  8:M'.^Aa  award  of  arbitiation,  wbeths 
priviie  or  not,  cannot  be  enforced  nnleee  the  applica- 
tion for  enforcranent  ii  made  within  eix  montlu  from 
the  date  of  award.  BonVB  Jea  e.  HunoomiT 
Dim  JHi 5  W.  B^  1« 


180.  - 


Tinu  fbr  filing 

aaxtr*- Limitation  Ael  (XVof  1877 J,  wJ.  //,  art. 
176—Citfli  ProcodMre  Codt,  1877,  ,$.  6Sff,  J3B.— 
Wliere  an  award^wai  made  and  rigned  by  the  arbitra* 
ton  on  the  5th  of  Angnet  1.B81,  bnt  wm  not  delirered 
to  the  partdee  till  the  18th  of  8eptemt>»  fclIowing,~- 
Stmblt  that  an  application  to  file  the  award)  made  on 
the  36th  of  f  ebraary  1S82,  nnder  the  provirioni  of 
B.  63G  of  the  Code  of  Qvil  Procednre,  wa«  not 
barred  by  Umitatirau  It  b  dearly  the  Intention  of 
tbe  LegUaton  that  a  party  to  an  ubitratioD  abonid 
Ittre  A  DNBtht  to  enforce  the  award,  nnder  i.  6S6 
of  the  Code  at  Crril  Pncednie,  from  the  time  when 
he  i«  in  ■  podUMt  to  enforce  it.  lit  tbb  KAim  01 
THB  EBmrox  Of  DnriD  Soras.  Dmro  SniOB  «. 
DoaiD  BiKAima  Sihse     .  I.  L.  XL,  0  C»lo,  G7B 

191.  niiug  aVBTd  In  Cotut  - 

Eftet  <^  *ol  filin^^Civil  Procedure  Codt,  1SS9, 
«.  3X,  —  An  arbitration  award  shonl  d  be  filed  in  Conrt. 
"Oti:^  of  not  filing  *•  defined  hi  a.  887,  Act  VHI 
of  18N.    Boopxtn  Sdioh  r.  Mbthdd  Smoa 

[1  W.ZL,163 

IM.  . Tffti*  of  tMrt 

jUJu- FolKKtv  ^MRiHi— AnawirdolaiWbaUoB 
nisy  be  VlW  wlttont  being  enfoteed  bf  tbt  Courts 


ASBITBATIOir— eo«ftRM<{. 

9.  PBIVATE  ABBITBATION— e<>»fi'iMM<J. 
ai,  for  initance,  where  pc<ae«ion  nnder  the  award  ii 


gfaown.  HOBSis  Cbdsdbb  Moitbx  v.  BriiOK&K 
MoiTBX 6  W.  B.,  M 

19a  -^  Egect   of   not 

filing— Validity  of  aaard.—Axt  award  made  hj 
private  nibmietion  may  bo  valid  and  binding,  tbon^ 
no  prccatdinn  nnder  a.  827,  Act  VIIl  of  1850, 
liave  been  taken  to  enforce  ii.  Subqbjbbt  N&rus 
^SixoB  c.  QouBis  Pebbhui  Nabuk  SivdB 

[7  W.  XL,  960 

194.  :^faH    of  not 

filing—Civil  Froetdnrt  Code,  1869,  t.827—ralid- 
iff  of  fHuard. — Arbitration  awarde  not  bronght  into 
Conrt  nnder  e.  837,  Act  VIII  of  1SG9,  are  not  on 
that  account  neeemril;  invalil  Bautad  Baboo  e. 
DooLAB  Baboo  8  W.  B^  441 

NiTBBUOB  Qaxiwaji  v.  Pirrr  oo  Obtaotv 

[SO  W.  XL,  490 

IBS. Objeetion  bv  ere- 

dilor  lo  filing  atcord.— The  plaintiff  applied  to  file 
an  award  and  for  a  decree  in  termi  thereof,  to  which 
the  defendant  conaented.  K,  a  creditor  of  the  de- 
fendant therenpot  applied  to  be  made  a  party  to  the 
■nit  and  objected  to  Vbe  filing  of  the  awai^  and  to  the 
decree,  alleging  that  the  award  wai  fraudulent  and 
fictitioni,  and  had  been  made  In  order  to  nve 
the  defendant'i  property  from  hie  crediton.  The 
Snbordinate  Judge  made  X  a  party  to  the  initi  and 
rcfnaed  the  pWotiff*)  application.  On  app^cation 
to  the  High  Cooit, — Meld  that  the  Judge  wai  bonnd 
tj  file  the  awar4  the  defendant  having  r^ted  no 
objection  to  it  and  no  illegality  appeanng  on  Uie 
face  of  it.  DtnroABBi  Dipckabd  «.  Ujahbi  Vbui 
[L  I>  XL,  99  Bom,  797 


106. 


Obligaiioi 


fllt—Stif  to  enforce  aaard  not  filtd— Civil  Fro- 
etdure  Code,  1869,  t.  837.— A  enit  Uei  to  mforce 
an  award  made  without  the  intervention  of  a  Court  of 
Jurtice.  The  procedure  provided  in  i.  837  of 
the  Civil  Fnxcdnro  Code  in  not  imperative  upon  a 
plaintiff  who  iceka  to  enfurco  an  award  so  made. 
PiiiAiciAFrA  Chbtti  c.  Bataffa  CBim 

[4  Had,  119 
EoTA  SSBTAJOU  V.  EoiUPtrsu  SoobbiaA 

[8Kad,ai 


187. 


Ohjteliom    to 


Slina  award— Civil  Froctdnre  Code  (A.H  XIV  of 
1882),  It.  SaO,  021, 626,  and  626—Froredtrt  wAer* 
iduOily  ilf  ateard  impeaebed—Potetr  nf  Comrt  to 
enqnirt  into  o^eetio»  to  file  aicard  -  Janidietion.— 
Wbere  an  application  wat  made  to  a  Bubordinate 
Ju^  to  file  an  award,  and  an  obJecUon  was  taken 
that  the  arbitratcre  had  made  their  award  levetal 
montht  before  the  date  of  the  one  nusht  to  be 
filed,  thni  impeaching  the  identity  of  the  award, 
and  the  Bnbordinate  Judge,  after  an  enquiry  with 
rceard  to  the  aevenl  objcctioni,  ordered  the  award 
to  be  eiei.~^S«ld  that  the  order  of  the  Subordi- 
nate Judge  ihould  be  wi  aeide,  or  the  award  be 
dMinad  not  to  hkre  be<n  filed.  The  only  objeotiou 
wUch  the  Ccort    tan  enqnlre  into  ander    id   SU 
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masst  Qi  cas^. 


(  6»*  ) 


ABBITBATZON-^aiitimMf. 

9.  PBIYATB  ABBITBATIOH- 
nd  &W  of  tlu  CirU  Ftooednrs  Code  (Act  XIT  of 
1882)  ftTS  thoK  whicl)  ftre  ipedfied  in  h.  530  and 
Sii,  and  tbeM  rdate  to  cum  in  whicli  the  nfer* 
eooe  and  the  «wud  are  aoeepted  fkcti  i  but  wbtre  the 
objecticii  ia^  the  faet*m  of  the  puticnW  ftnrd 
■jnxtit  ta  be  filed,  »nd  the  objection  dow  a^  leem 
ts  be  Mvolmii,  but  one  giving  rite  to  cuqiury  into 
difflevlt  qaertioni  of  law  and  fut,  it  ie  not  oomprtait 
focUMConrtta  dMlnith  that  objection  under  n.  625 
and  626.  la  mcli »  eaee  the  Court  ebonld  leave  the 
applicHit  to  »  legulw  ivit  on  the  amid  m  the  buii 
A  hie  CMiM  of  Kbiooi  wherciii  the  pwty  lurgii^  the 
objection  wiU  have  the  advantage  of  bnng  a  defendant 
rather  than  a  pluntUI,  and  of  having  an  appeal  o^ 
to  him  in  the  event  of  an  nntavonrable  deciaion. 
SUCU  NATBU  v.  JUBlUNKAJt  'Dunwu.n 

CL  L.  B,  e  Bom.,  8M 

iga  • o^ctiont  to 

_fili»g  HKord-CitU  Proaadmn  Code,  1877,  i      — 


._e  plaintiffs  and  defendant  having  beui  rcforred 
t«  acbibatiea  and  an  amid  Made,  the  pluntlfli 
appUed  nndei  >.  636  of  the  Civil  PrDcedure  Cods 
that  the  award  ibmild  be  filed  in  the  Hnnrif  f 


the  Mnniif,  after  hearing  evidenoe,  diamined  the 
arolicatiiKi.  On  appeal  the  Snbccdiaate  Jadge  de- 
Gukd  that  the  awanl  me  valid.  On  eecjnd  appeal, — 
lUld  that,  althoD^  where  an  application  to  file  an 
award  nndiv  ■•  626  and  objection  1»  made  upon  anj  of 
the  gronnd*  mentioned  in  ■.  620  w  621,  the  proper 
coDTM  for  the  Court  ie  to  diMni«  the  application,  and 
leave  the  applicant  to  bring  a  r^pilar  luit  to  enforce 
the  award  g  ;et  both  paitiea  having  coniented  to  the 
matta  bdog  tried  npun  the  application  at  if  in  a 
regular  mit,  it  conld  net,  on  second  appeal,  be  objected 
that  the  lower  Conrte  hiwl  acted  without  jniiidictiini. 
HuBO  Nate  Box  c.  Siatuam  OsowsaxuN 

[18  a  II  B.,  14 

ua 


Stfffleitat  RMM,— The  term  "to  ihow  cauge,"  in 
n.  62S  and  Ei2tj  of  the  Cude  of  Civil  Frocednre 
(Act  X  of  1B7T)  does  not  m«aii  merely  to  allege  canee, 
n  r  evoi  to  make  out  that  there  ii  room  foi  argumoit, 
hut  both  tj  allege  cauw  and  to  prove  it  to  the 
■atiafaction  of  the  Cuurt.    Daitobkaa  r.  DAntUJUi 

iz.  11  a,  e  Bom.,  ees 

aOO. Citil  FfoceJurt 

Code,  u.  535,  526—P''rliierehip~J^rttmtiii  to  re- 
fer ditpulet  to  arliilralia».~Thi!  three  particg  to  a 
dc«d  of  partnenhip  agreed  that  in  teso  of  an;  diipnte 
or  difference  the  matter  should  be  referred  to  the 
arbitn^on  of  pertc*u  choaan  by  each  party  to  nch 
dilate,  and  that  in  caie  any  inch  party  should  refuis 
or  bll  ii  ntflniuate  an  arbitiat-jr,  then  the  artntrator 
named  by  the  oths  party  should  nominate  another 
arUtiator,  and  the  two  ibonld  noodnata  a  third  petton 
«  umj^re.  Certi^  dtference*  having  ariaen  amimg 
I.  .i.._  ___. » —  _^  tjjjjg  owled  upon  the 
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g.  PBITATB  ARBnBATION-ao«;<»Mrf. 

ciecutn  of  the  third  t?  nomioate  an  arMtrator 
uader  the  terms  of  the  deed,  but  they  refused  to  do 
i  I.  The  fint-mcntioned  partners  then  nominated  an 
arbitral^ir,  who  in  his  tnm  nominated  another,  and, 
these  having  app^ted  au  umpire,  made  an  award. 
Une  of  the  partuen  at  whose  instance  the  matter 
i  1  dispute  had  been  referred  to  arbitratiou  preaented 
»'i  application  under  s.  Ei26  of  the  Civil  Pro- 
uadnre  Cude,  praying  that  the  award  might  be  filed 
i.i  Court.  This  application  was  opposed  by  the 
viecutors  of  the  third  partner,  who  appeared  and 
I  idged  verified  petitions  diaclueing  grounds  of  objec- 
tion within  the  meaning  of  «.  620  or  s.  B21 
iiftheCode.  Uetdiltai.  ^  wjrd  "partiee,"  aa  used 
i:i  s.  62Si  should  not  be  confiued  to  persons  who 
are  actually  before  the  arbitraton  -,  that  if  persons  by 
an  agreement  have  undertaken  between  Chemselrca 
that,  in  the  event  of  a  certain  wiate  of  things  happen- 
i  igi  a  particular  procedure  shall  be  foUowedi  which, 
under  ime  state  <d  urcunutaaeeii  may  be  adopted  in 
UvUttm,  they  ehonld,  for  the  purposes  of  ■.  636, 
be  regarded  h  parties  to  that  ariiitntion )  and  that 
there  was  euRicieut  reaion  to  show  that  the  defendants 
iii  the  preaent  case  were  primd  faeis  bound  by  the 
arbitration,  ao  a*  to  bring  them  within  the  terms 
of  f.  636  a«  parties  thcrE^o,  who  should  be  called 
un  to  Aow  cause  why  the  award  should  n<A  be  filed. 
IFilleaa  v.  Storkeg,  L.  B.,  1  C.  P.,  671,  and  £e 
Seato*  amd  Utthtringbm,  19  C.  B.,  S.  S.,  M% 
referred  to.  Held,  ala^  that  h.  526  and  626 
at  the  Cod^  read  together,  mean  that  the  puty 
c  .ming  forward  to  oppose  the  filing  of  the  award  must 
show  causey  that  ii,  must  eatabUeh  by  argument,  or 
proof,  or  lioth,  rea«  enable  grounds  to  warrant  the 
Cuurt  in  arriving  at  the  concIasi')n  that  the  avrard 
ii  open  t}  any  of  the  objections  mentioned  in 
e.  620  or  s.  6^1,  and  it  is  uot  lulGcient,  when  it  ii 
smght  to  make  the  award  a  rule  of  Court,  for  the 
defeated  party  to  come  and  merely  my  upon  a  verified 
petition  that  this  or  that  ground  referred  to  in  H.  620 
and  621  existed  againat  the  filing.  Sret  Ram 
Choadhry  v.  Dtnobundkoo  Ckoadkrs,  I-  L.  H„  7 
Cale.,  490,  and  InJtamoyet  CAoadkranee  v.  Proinmo 
Natl,  ChotBdhry,  I.  L.  E.,  9  Calc,  657,  dissented 
from.  Dutto  £i  vA  v.  Dotad  Bakadur  Bini/A,  I.  L. 
a.,  9  Calc,  675,  Da»daliar  v.  Dandekare,  I.  L.  B,.,  9 
Bom.,  663,  and  Ckowdkra  Murlata  Sontn  y. 
JS«cA«a>i««>,  X.  S.,  S  /.  A.,  a09 :  38  W.  £.,  10. 
referred  to.     Jokis  t.  Lbdquo 

[I.I..B^8AIL,S40 


901.    

—Civil  Frocednre  Code,  ISBH, 


S^ffloie»t  e 


tin  three  partnoi,  I 


.  &87.  "Per  SPiBKlB, 
_.    _.  — .     ..  .        lo    for    thoee    caaea 

only  in  wUch  the  reference  to  atbitration  t*  admitied 
and  an  a¥nad  hat  ben  madch  Where  the  defendant 
denies  referring  any  di^te  to  arbitration,  or  that  an 
awaid  liat  been  made  between  bimaelf  and  the  plUntiS, 
luSdeDt  canae  ia  shown  why  the  award  should  dc*  be 
filed.  The  plaintiff  ahonld  be  left  to  bring  a  regular 
suit  fee  the  enfuruaiKnt  of  the  award.  Hobburi 
BiBi  e.  Hoaan  Kbut       ,      L  L.  B.,  1  AIL,  UM 

908, ■    S^fflci*lU  ea%m 

-Civil  Procedf*  Cod*,  iBBB,  «.  8X,  &W.— Coder 
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ABBTTRATIOK— ooaftuMi. 

9.  PBIVATE  ASBTTRAnOVl—eonUmud. 
H.  626  and  626  of  the  Code  of  Civil  Piocedare' 
the  Court  het  full  power  to  eater  into  the  question  of 
the  fafficienc;  of  the  etaae  shown  ftgsinet  the  filing  in 
Conrt  of  stl  ftward.  ZkauSekar  t.  Dandekari,  J.  L. 
S.,  6  Aon.,  663,  foUoned.  lehamoyee  Chovidhranee 
V.  Frasvnno  Nath  Choadhry,  I.  L.  R.,  9  Calc,  567, 
dJBBented  from.  In  ■rat  uattbb  o>  i&i  PETinoir 
at  DVTTO  BiKOB.  Dutto  Sibqh  v.  Dobad  Bahasub 
Buaa.  I.  lb  IL.  e  Calo.,  676 

ieitnt  etnue 


I  S08.- 


-Citiil  FroeedMr*  Code  (Act  X  of  lSff7J.  n.  635, 
BIX. — Where  an  application  ia  made  under  ■.  62S 
of  the  Code  of  Civil  Prccedure  to  have  &□  award  filed 
in  Covit,  and  it  appears  to  the  Court,  on  came  shown 
why  the  award  ^ould  unt  be  filed,  that  there  is  a 
reMiniible  diepnte  between  the  parties  on  an;  of  the 
nonnds  mentioned  in  g.  620  or  621,  the  applieation 
uoold  be  ditmiagcd.  Under  s.  626  of  the  Code  of 
Civil  Procedure,  sofficient  eante  may  he  shown  b; 
■affidavit  or  verified  petition.  Srei  Sam  Chowdhry 
V.  Bmohundhoo  ChmcdAiy,  I.  Z.  S.,  7  Calc,  ^0, 
and  Saihti  Charan  Challerjae  v.  Tarak  Ckandra 
ChatieiJM,  8  3.  L.  R.,  31B,  referred  to.  IohAxotbb 
CBOWSHBimB  V.  Pbobdhjto  Hath  Chowskbi 

CL  L.  B^  8  CalB.,  B67 

304. Sujieitnt 

CaMte—Oijecito^  to  JUi»g  annrd—Seltinff  atidt 
aKord—Cinil  Frocedure  Code,  1859,  t.  357.— In  an 
application  under  t.  327  of  Act  Vlll  of  1S69  to  have 
an  award  filed  in  Court  so  as  to  be  enforced  as  a 
decree,  it  was  objected  on  behalf  of  the  defendant, 
amcoigst  other  things,  that  the  award,  which  deter- 
mined the  anccession  to  a  talnlihdari  roistered  under 
Act  J  of  1809,  having  been  based  on  a  certun  will 
prodnced, .  wlucb  in  terms  referred  to  another  will  of 
the  same  testator  not  pn  duccd,  there  was  nuscarriago 
on  the  part  of  the  orbitratLra  in  making  their 
award ;  the  vhole  of  the  will,  in  the  absence  of  the 
last-mentioned  document,  not  having  been  before 
them.  It  appeared  that  the  defendant  in  the  pruceed- 
inga  before  the  arbitraton,  nutwithstanding  the  buow- 
ledge  that  this  docoment  was  withheld,  submitted 
nevertheless  to  tolce  his  chances  of  the  arbitration ; 
raggestiug  in  fact  favourable  presemptions  to  himself 
in  construing  the  will  prudnced,  or  that  the  whole 
will  not  having  been  produced,  it  should  be  declared 
not  to  he  operative,  and  that  conaequentl;  the  dispute 
should  be  determined  according,  to  the  British  law  of 
■ucceadon  as  laid  down  by  Act  I  of  1869,  or  accord- 
ing to  eastern,  or  accoi<ding  to  the  Hahomedan  law  of 
anccesaion.  Said  that  the  award  conld  not  be  set 
adde  on  the  ground  of  the  objection  taken.  Accord- 
ing to  the  true  canstmction  thereof,  the  earlier  sectioui 
are  not  incorporated  into  s.  827  of  Act  VIII  of  1869, 
as  they  are  into  s.  S26.  The  words  "  sufficient  cause  " 
in  s.  327  shonld  be  taken  to  comprehend  any  substan- 
tial objection  wUch  appears  on  the  face  of  the  award, 
or  ia  founded  on  the  miaconduct  ot  the  arbitrators,  cr 
on  any  miscami^e  in  the  conTie  of  the  proceedings, 
or  upon  any  other  grunnd  which  would  be  eonud^ed 
fatal  to  an  award  on  on  application  to  the  Courts 
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aOB.  - 


[L.  IL.  8 1.  A.,  a09 :  Se  W.  B.,  10 

Application  to 

to  ateard,  Sffeet  of— 
530,631, 


file  private  aaard — Object' 
Fo«,er  of  Court— Civil  Procidtn  Code, 
S2o,  636.— Meld  by  the  Pull  Bench  (Pbtbebav,  C«r.. 
and  Fbikbbf,  Fiqot,  Uaofhbbsoh,  and  "Qhosk, 
JJ.) : — Where  an  application  is  made  to  a  Court  for 
Sling  a  private  award,  and  objections  are  raised  in  a 
verified  written  statement,  andtheobjections  are  such 
as  faU  within  s.  621  of  the  Code  of  CivU  Procedure, 
the  Court  ii  not  bound  to  bold  its  hand  and  reject  the 
application,  but  it  is  the  duty  of  the  Court  to  inquire 
into  the  validity  of  the  objections  ruscd  and  there* 
upon  determine  whether  the  award  should  be  filed  or 
not.  Fer  Pbinbbf,  Pio-ot,  and  Haofbibbon;  JJ. — 
Where  on  such  an  application  an  objection  is  taken 
that  the  matters  in  ^pnte  were  never  referred  to 
arbitntien,  and  ia  therefore  not  on  the  grounds  men> 
tioned  in  s.  621,  the  Court  has  no  jurisdiction  to  deal 
with  it,  but  should  reject  the  application  and  refer 
the  parties  to  a  r^^lar  suit.  Susjak  Raot  v. 
BhuabiBaot  .    L  I..  B.,  SI  Cala,  918 

ace.  -  -  -  Civil  Froced^e 

Code  ClSSaj.  u.  530, 621,  aiidS26—S^'tial  bv  Co%rt 
io  file  award—"  Qrotmdt  thoum." — In  s.  626  of  the 
Code  of  Civil  Procedure  the  word  "shown"  ia  not 

Suivolent  to  "alleged,"  but  it  ia  necessary  that  one 
the  grounds  mentioned  in  a.  620  or  s.  621  shouldbe 
proved  to  the  satisfaction  of  the  Court  before  the 
Court  is  justified  in  refusing  to  file  theaword.  Sutlo 
Singh  V.  Doiad  Bahad*r  Singh,  I.  L.  S.,  9  Calc, 
675,  imA  Daitdekar  v,  Dandekart,  I.  L.  R.,  6  Bom., 
665,  followed.  Surronath  ChotcdAry  v.  Sitfarini 
CAotrdArani,  i.  L.  S.,  10  Calc,  74,  and  Ickamoyee 
CAoadhranee  v.  Prommo  NatA  Chotcdhri,  I.  X.  R., 
9  Calc,  657,  dinented  from.  Jaoab  Naih  v.  Hamvu 
La£  .        .        .    L  Ii.  R,  16  AIL,  381 

907. —  Civil  Procednr* 

Code  (iBSa),  It.  62B  and  Bae—Otgeciionto  applica- 
tion to  file  an  aaard  in  Conrt  that  one  party  kad 
not  agreed  to  refer  any  matter  to  arbitration — 
JnritdiHion  of  Court  to  determn*  whether  tAe 
partiet  had  or  had  not  referred  tAe  wiatier  in  qneetion 
to  arbitration.— Aa  objection  to  an  application  made 
under  a.  626  of  the  Code  of  Civil  Procedure  that  the 
parties  had  not  agreed  to  refer  to  arbitration  any  matter, 
or  had  agreed  to  refer  some  only  of  the  matters  deter- 
mined by  theaward,OTtbat  the  document  allE^ed  to  be 
an  award  was  not  on  award  of  the  arbitrators,  ia  an 
objection  which  must  be  considered  and  determined 
under  s.  626  upon  evidence  by  the  Court  to  which  the 
application  ia  made.  Chowdhri  ISnrtaxa  Boiiein  v. 
BecAuiMieta,  L.  S.,  8  I.  A.,  209,  Samal  Hathn  w 
JaitAankar  Daltnitram,  L  L.  S.,  9  Botn.,  S64,  Ven- 
kateih  KAando  v.  CAanapavada.  I.  L.  S.,  17  Bom., 
674,  Lala  Itvjari  Fratad  v.  iitr  Bhatjan  Tewari, 
8  B.  L.  R.,  816 .-  16  W.  R.,  F.  B.,  9,  Smtainni  Sibi 
T.  MoAein  Shan,  I.  L,  R.,  1  All.,  1S6,  Snrjan  Boot 
T,  'Bhikari  Raot,  J.  L.  S.,  31  Cale.,  215,  and 
UmAammad  Ifawa*  KAan  v.  Mam  Ekan,  I.  L.  £, 
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9.  FBltATB  ABBrrBATIOM— flwHtiMMi. 
la   Cole.,  414 :   i.  S.,  18   I.  A.,  78,  referred  to. 
Akbh  UiM  e,  Daiut  Bim     J.Ij.'B^VI  All,  91 

306.  Application  to 

JU4  mtani-Civil  Proeadmit  Code  (1882),  u.  631, 
SS3, 636,  and  SX—OhjteHoin  at  tofacUmt  or  validity 
^ti^miitioit  aad  aimni.- Where  on  aa  appUcation 
to  file  Ml  award  under  n.  6aG  and  626,  Gvil  FrocedoTe 
Code  (Act  SIV  of  1SS2),  cbjeetions,  whicli  in  the 
opmkm  of  the  Coort  are  not  mardy  frivoloua  or  colour- 
Able,  are  niud  to  tlie  factom  or  Talidity  of  the 
■obmiadoD  and  award,  the  Covtt  baa  no  jnriidictioa  to 
deal  with  then,  and  mnst  refer  the  partici  to  a  re(pUr 
■oit.  Samal  Nathv  i.  Jaithamker  Jtalntkram, 
I.  L.  M.,  9  Som.,  364,  and  Satytm  Saol  v.  Bhikari 
Raot,  I,  L.  B.,  21  CaU.,  218,  followed.  Amrit  Ram 
T.  Datrai  Sam.  I.  L.  R..  17  All;  21,  not  followed. 
TvFUS  DxwoBAXD  e.  HAsomD  Jaku 

[I.  lb  R,  90  BoUL.  586 

800.  ■ Applieatiim  to 

I  amird—O^'ecliim  that  tubmittion  mat  raeohad 
for«  award  made — Juritdieiiim  of  Court  to  deter- 
mint  objeeiion — S^Aieaitatt  tait  to  anMtl  aviard— 
Civil  Proeedwe  Code  fl883J,  ti.  631. 623,  and  526— 
Big\t  o/nit.~The  pluntifTi  CMe  was  that  arbitrator!, 
to  whom  diSerencea  Mween  him  and  the  defendant 
had  been  referred,  had,  out  of  enmit;  to  him  and  at  the 
defendant'!  Imtanc^  made  a  fiaadnlent  award  on  iTth 
February  after  he  i»A  reroked  hii  gnbrninion  and  had 
antedated  it  a*  on  Ui  February ;  that  the  defendant 
had  initltDted  proeeedingi  voAet  (Sril  Pracednre  Code, 


of  the  award.  He  now  KQed  to  hare  it  declared  that 
neither  the  decree  nor  the  awtfd  wa«  binding.  Mrld 
that  the  Conit  had  jurisdiction  to  determine  the 
gainlnenen  or  vaUdity  of  the  award  in  the  proeeedingi 
under  Clup,  XXXYII,  and  that  the  present  sait  was 
not  maintunable.  CminAKAKLATTA  c.  Thast  QAiiai- 
snsi  X  L.  B^  SO  Hftd..  89 

aiO.  — —  Civil  Froteditre 

Code  (Aet  XIV  of  li 
(iim  award — Demal 

Jnritdielio*  of  Cow ^  „ 

rtferau^ — Appeal.-^Beld  bj  a  majority  of  the  PdU 
Iknch  niAOFHBSloH,  J.,  dinenting)  that  when  an 
AppUcation  has  been  made  nnder  i.  f^G  of  the  Code  of 
UTil  Procednre  and  notice  haa  been  given  (o  the 
parties  to  the  alleged  arbitration,  the  iarSsdiction  of 
tbs  Court  to  order  the  award  to  be  filed  and  to  allow 
pToe«edii)gi  to  be  taken  under  it  i»  not  taken  away  by 
ft  mere  denU  of  the  reference  to  arbitration  on  an 
objecdon  to  the  ralidity  of  that  reference.  Amrit 
Ram  T.  Datrat  Sam,  I.  L.  S.,  17  All.,  31,  followed. 
Habovbd  WAstDTmsnr «.  Haeimax 

[L  L.  IL.  as  Calo,  767 
saw.  JS..  BSB 


fiU. 


-  Applieaiiv. 


_.j   award — Civil   Froetditrt   Code,    . 

(.  827. — Dpon  a  motion  to  amend  an  award  filed 
nnder  a.  337  of  the  CirW  Procedure  Code,  on  the 
ground  of  obviovi  errors  contained  in  it,  it  was  held 
that  the  OoQit  had  no   power,   nodar  a.    »K,   to 


ABBlTRATIOn— caN<>niiei{. 

9.  PEIVATB  AEBITBATIOIT— e<m(.M«iA 
amend  an  award  or  remit  It  for  the  recnndderation  of 
the  arbitiaton,  but  had  only  the  power  to  file  and  en* 
force  the  award  or  reject  H.    Ai<UXAKHia  Shitji  r. 
JiHAHsiB  BoBVAsJi  .        .        .10  Boih,  801    . 

21S. Aicard  i»  cri- 
minal maUer—Civil  Proeednre  Code,  1859,  t.  337.— 
When  complaint  haa  been  preferred  to  a  Criminal 
Court,  and  the  H^atrate  hai  directed  that  the  aub- 
ject-matter  of  the  wmplain^  be  referred  to  arbitra- 
tion, if  the  parties  consent  and  proceed  to  such  refer- 
ence, the  airard  may  be  enforced  under  the  pmviidans 
of  s.  827,  Act  Till  of  1869.  Sebo  "Scso  Bai  d. 
Mahanditd  Bau          ...       1  Affra,  46 

818, Award  decid- 
ing matter  itot  referred — Civil  Procedure  Code, 
IS77,  t.  625. — Seld,  where  a  private  award  deter- 
mined a  matter  not  referred  to  arbitration,  that  a 
claim  under  s.  626  of  Act  X  of  1877  that  such 
award  ahould  be  filed  in  Court  was  properly  dismiaaed. 
JuAj^  SiHaa  V.  "Si^ka  Das 

[t  Ik  B^  8  All.  641 

S14. Award  in  *b- 

ceie  of  termi  of  tnhmitnon — Ciml  Procedmre  Code, 
1B77,  It.  626,  S2S—AffretmMt  at  to  management  of 
dtvatam. — An  award  made  nnder  a.  G26,  which 
is  partly  within,  and  partly  exceods,  the  terma  of  the 
tnbmission  to  arbitration,  cannot  be  enforced  by  sum- 
mary prccednre  under  b.  626  as  to  inch  portion 
as  does  not  exceed  those  terms.  To  refer  to  arbi* 
tration  questiona  arisinK  on  the  construction  of  the 
award  and  qaeations  left  undecided  by  it  'a  amatt^ 
beyond  the  aoope  of  an  agreement  to  subnut  to  a 
scheme  for  the  future  management  of  a  devuam  as 
r^ardg  conduct  of  mits,  granting  of  demisea,  custody 
01  property,  collecticn  of  ronta,  appointment  and 
removal  of  servants,  and  defrayment  of  current  ex- 
paiMtnre.  Haka  Vikbaka,  Uaba&AJA  ov  Cauout, 
e.  Malliohbby  Ebibtkait  Nahbusbi 

[L  X^  XL,  8  Hod.,  €8 

916.  Award,  dealing 

wiih—Maiiert  referred  piece  ly  piece — Civil  Pro- 
cedure Code,  1859,  t.  927.— Where  an  arbitration- 
bond  provides  that  the  matters  in  dispute  referred  to 
the  arbitratora  may  he  t\ken  up  and  dealt  with 
leriatim,  and  the  award  deUvered  bit  bj  bit  (Ithund- 
khund),  it  ts  not  necessary,  under  a.  S27  of  Act  Till 
of  1869,  that  all  the  matters  referred  ahonld  have 
be«i  decided  before  the  first  portion  of  the  award, 
deahng  irith  aome  only  of  the  subjects  in  dispute, 
can  ba  filed.  Shobhjkdxei  Dabia  v.  Nobih  Cscth- 
DEB  BoT        .  .       4  C.  L.  B.,  88 

S16. — Privait  award. 

Enforcement  of —Proeednre-  Civil  Procedure  Code, 
1859,  t.  327. — When  a  private  award  between  parties 
is  ^ed  in  a  Court,  the  prescribed  coune  is  for  the 
Court  to  give  judgment  upon  it  and  pass  a  deoee  » 
not  to  order  execution  before  such  decree  has  been 
passed.    Sabxb  Bam  Jsa  v.  EAaHinTATB  Jha 

[81  w.  B.,  aes 

917.  — : ■ Civil       Proee- 
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ABBITRAl  laS-fontiimetl. 

9.  PBITATB  iJtBITBAnOK— OMtiMix'. 
«.  E2e  of  the  Code  of  Civil  Pt«c«diira  cuuut  take 
KCi  ndary  evidence  vl  ita  proviNuni  ud  poai  •  decree 
arordingly.  A  mit  to  h»ve  %  copy  of  mch  awud 
Bled  nimot,  thnvfore,  be  m&intdned,  Oori  Bbddi 
r.  HABJkKAin>i  Bbdsi     .     L  I..  B.,  IS  Had.,  881 


9ia  ■ 


Avard  »ot  de- 


ciding chief  ttibjett  ofdiiptUe—  Order  letting  atidi 
filing  if  atrard. — Amongit  otlier  nutten.  tbe  irbi- 
tnton  were  ubed  to  make  a  dlviiim  of  cntain  fieldi 
to  which  the  psrtifi  were  eqnally  mtitled:  The 
arbitrktors  decidni  the  ether  matten,  but,  M  regardB 
the  flelda,  asid  that  It  was  incoDTfliient  to  do  lo  in 
Ecngequenca  of  the  rains,  and  tirdered  the  partici 
"  to  receive  the  pnStB  half  and  half  and  to  pa;  the 
aaieument  half  and  half."  Beld  that  the  awaid 
left  vndeternilned  one  of  tlie  principal  aubjecti  of 
diapnte  i  and  aa  the  O-nrt  had  nn  pcwer  to  temlt  the 
afraid  to  the  arbStratoR,  the  applicant  wa>  entitled  to 
a  jn^ment  aettinf;  ande  the  ord*r  for  filing  the 
iiwftrd.    Dandekab  t.  Damvbkabb 

[L  Xi.  B.,  8  Bom.,  668 


ua- 


Civil       Proce- 


dure Code,  I.  BSB—Sutt  on  a  pritati  atiard— Alter- 
native claim  on  original  conMeration-  Will- 
draval  of  clain  en  atcard. — The  plaintiff  lent 
mane;  to  two  of  the  defendanti,  who  were  partnera 
with  tlu  third  defendttnt,  for  the  pnrpoaea  of  the 
paitnerahip  and  obt^nad  prcmiaaory  nctea  fnm  them. 
IKapnte*  which  arcae  between  them  were  referred  to 
arbitrators,  who  made  an  award.  An  appllcattoa  by 
the  plalntUf  tc  have  the  award  made  a  rnle  of  Conrt 
wai  oppcaed  by  defendant  No.  1,  and  the  plaintiff 
waa  referred  to  a  regular  niit.  Be  now  broiuht  hla 
■nit  in  the  alternative  on  the  award  and  on  the  pro- 
mlaaory  note*.  The  award  wae  f r.und  to  bo  unenforce- 
able. The  plaintiff  then  declared  himaclf  aatiified  to 
withdraw  hia  rait  ai  far  aa  the  award  vai  concerned, 
and  the  Coait  pawed  a  decree  for  plwntiff  on  the 
merita.  Defendant  No.  3  alnnc  havinf;  appealed,  the 
Court  of  Brat  appeal  held  that  the  plaintiff  matt 
■nccecd  or  fail  on  the  sward,  and  that  the  withdnwal 
of  the  prayer  far  a  decree  on  the  award  altered  the 
nature  of  the  rait;  and  finding  that  there  wai  no 
evidence  of  miaoondnct  on  the  part  of  the  arbltiaton, 
he  paaaed  a  decree  in  the  terma  of  the  award.  On 
a  aecond  appeal  preferred  by  defendant  No.  1,  ~  Beld 
that  thia  procednre  waa  tifjbt.  Nabuiita  t>.  Bama- 
BADXA  .      L  I..  B.,  IS  UacL,  474 


aaa- 


-  Civil     Proct- 


d%rt  Code  fXiroflBSaj,  :BSIl— Application fo 
filing  s*  atrard  registered  ae  a  emt—Oromd* 
for  not  filing  amard. — An  application  for  flling 
an  award  being  regiatered  aa  a  mit,  the  defendant 
railed  objectloni,  and  the  following  iiioe*  were 
framed :—  (1)  Whether  a  certun  arbitrator  waa 
nominated  or  accepted  aa  one  of  the  arbitraUiri  by 
the  defendant  f  (!)  Whether  there  waa  any  and  what 
illegality  apparent  on  the  face  of  the  award  F  (3) 
Whether  tbe  piceeedingi  conducted  by  the  arbitra- 
trnwtn  ifitf^t— Seld  that  the  nbjectinnB  taken 
by  the  defet^ant.  whkli  were  the  aabjeft  of  die 


A  KBTPBATiaS—eoncJuded. 

Q.  PBITATB  ABBITBATION~eo»otei«<f.l 
above   iMuea,   precluded  the   Couit  from  filing  the 
award.    Veexatbek  Kvitmo  c.  CnAHAPaATiA 

[L  li.  B^  17  Bom.,  674 
.ABBITBATOB. 

See  Cabeb  vshxb  AxBrcBATiOB. 
ABCHITBCT. 

Certlfloata  of.  In  BalldioK  Con- 

trftot. 
See  CoBTSACT-  Bbxach  o»  CoirrsACT. 

[L  I..  B.,  19  Mad.,  178 

ABaUMENTB  OS  APPEAL. 

See  LmiBs  Fatznt,  Hias  CoirsT.  CI.  Ifi. 

[4  H  Im  B.,  a.  C,  86, 181 

8B.I..B.,S74 

■''re  Cabeb    nn>EB    Bitibv- QrBBTioKi 

WHICH  MAT  M  RAIaitD  OK  Bbtikw. 

ABMUNIAlira 

i^ee  EnoLiKH  Law 

[L  L.  R,  94  Calc,  316 

ABM8  ACT  (XXXI  OP  I860). 


poMWalon  of  arms 


■•  SS— Currying  or  balng  in 
witboQt  a  lioenoe.— The 
under  Act  XXXI  of  1860  ii 
not  an  ofloice  in  diatricta  where  i.  82  of  the  Act 
if  not  in  force.  Iv  tbi  vattbb  ov  tee  rmnov 
or  Bakeiab  Pbubas  Nabatak  Siko 

[  8  B.  Xj.  B.,  Ap.,  S4 :  18  W.  B^  Cr^  1 


S.    '  Foeaeaaion  of  «: 

IlUgaiaiet  in  eondwet  of  tearci.—The  mere  pra- 
tcMian  of  anna  in  a  certam  dJatrict  bong  an  offence, 
if  there  be  satltfaetory  evidence  that  the  priaonrra 
were  in  the  poaaeidan  of  arma,  they  would  be  puniab- 
able  for  rach  illegal  ^aaeaaion,  ootwithatandutg  tbe 
police  may  have  alao  committed  aa  i]la;a]ity  in  theb 
wDcednre  in  oondvctlng  the  aearch  for  the  vme. 
QvBEN  V.  Shbopibbeuh  Box  S^R.  W.,  57 


.—Under  Act  XXXI  of  1B60,  a  82, 
el.  6,  a  aentenoe  of  fine  only,  or  of  impiiaoninent 
only,  ia  a  legal  amtoice.  Qtesh  a.  Bhuta  am 
HADAinrA  *  .  I.  Xi.  B.,  1  Boin„  808 

4. B.  44— Fiiw— Jfna«/ari« ring 

gnnpemder  wiiiott  a  lieenee, — Certain  peraona  were 
oonTteted,  under  a.  C  of  Act  XXXI  of  1B60,  of  manu- 
facturing and  aelling  gunpowder  without  a  licence, 
and  aeutcnced  to  fine,  or  in  default  imprSarnmait. 
8.  M  of  the  Act  prcvidea  a  ipecial  prccednre  for 
levying  the  flne  by  dtrtreaa.  HeJJ  that  the  wntence 
waa  l^al,  the  Act  giving  power  to  impriam  cr  Bne 
vi«n  convictirn,    AKomKopB  .  f  Had.,  Ap^  M 
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QIQBST  OF  CASB8. 


ABM8  ACT  (XI  QV  U78^ 

B.  I,  oL  (b>t  «d  ■•  ft^.^fl<w*mw* 

a>rf  *a/a  of  arnu  i«  «WKW<i0*  q/'  a  rfaoTM  fry  JfiiiiV 
4^  M*  Cowi—Pwifio  «««(»<,  5a/«  0/ oriiu  6y,— The 

■ale  of  mean  by  tba  Nuir  of  the  Cunrt,  in  ezecotion 
of  s  decree,  it  >  B&le  bj  a  pnblic  Hrr&nt  in  diMharge  of 
Ml  datjr,  and  ia,  therefore,  excluded  by  •.  1,  cl.  (A), 
from  the  oj;iention  of  the  Indiiut  Armi  Ad,  XI  of 
187S.  It  It  exptrdimt  for  the  Court  ordering  inch 
wle  (o  give  notice  of  the  ule  and  of  the  pnnimieT'i 
name  and  sddreu,  u  ccmtempkted  by  i.  G  of  that 
Act,  tp  the  "Magiatnte  of  the  dijtrict  or  to  the 
police  offlcer  in  chaise  of  the  ncsreat  police  atation." 

[L  Ii.  B,  e  BanL,  S18 

L ■.  4— JM*«*io»  0/  Wit«ftnc«a5fe 

fir*arm»  wifiouf  lietitet. — A  gun  reodeied  nntec 
viceable  by  the  Iom  of  the  trigger  doea  not  fall  within 
the  drOnitinn  of  "anni"  in  •.  4  of  the  IniEan  Anne 
Act,  187B.  PoHeaiion  of  euch  a  weapon  wUhont  a 
licence  it  no  i  ffence.    Qdibh  v.  Sipdufa 

[L  L.  IL,  d  Had.,  60 

2. A  revoker  with  a 

broken  tri^er  li  within  the  definition  of  "  arm*  "  in 
Indian  Amu  Act,  1878,  a.  i.  Whether  in  any  parti. 
cular  caie  an  inatntment  is  a  firearm  or  not,  it  a 
qneation  of  fact  to  be  determined  aooordiag  to  cb«uin- 
itancei,  and  the  circutastanee  that  it  it  in  an  nnper- 
vieeable  condition  it  not  conclnnTe.  Qm»  t.  Sid- 
dappa,  I,  L.  £.,  7  Mad.,  60,  diaaented  tiom.    QirBBV- 


atnu—SmletahU  gun-larrtl. — Ai  a  gun-barrel  and 
nipple  in  lerTiceable  eundition  fall  within  the  deflni' 
tliMof  i'anoa"  in  a.  4  of  the  Indian  Arma  Act,  1878, 
the  poiieaiion  of  nich  artidea  without  a  licence  ia 
paniah^le  nnder  t,  18  (/)  of  the  aoid  Act.  Qdzen 
*.  VTArvBi  Eauoaki  .        .  I.  L.  IL,  7  Kad.,  70 

H.  4  Kad  5 — Maiuffaclfuv  or  poittt- 

•loa  of  firtvorht—RoektU.—The  manntaeture  or 
potaaaMon  of  fireworka,  including  rocketa  which  are 
mere  flieworkt,  without  a  licence,  ia  not  prohibited  by 
a  S  of  the  Indian  Armi  Act,  187S.  The  rocketa 
leferred  to  in  t.  4  are  war-r^keta.  Qitbek  v.  Supst 
[L  Ik  B.,  G  ICad.,  168 

MU  S  and  19. — A,  having  obtuned  a 

licraice  under  the  Anna  Act,  1878,  for  a  matchlock, 
bad  the  tame  converted  into  a  percaaioa  gan.  He 
wia  convicted  under  i.  19  of  the  lud  Act  on  the 
gronnd  that  the  licence  did  not  permit  him  to  keep  a 
po'cnarion  gun.     Etld  that  the  coiriction  vaa  bad. 

QVlUI-BMrKBBII  e.  BODAFPA 

[L  Z..  B,,  10  KML,  131 
■   M.    16    n&d   yi-Jr«u-PoM,HoH 

of  anu—Sadam*  Talttkha^Act  XXXI  of  1860, 
fV,i?'  "','■ .'  ""^  ^■-*^-  2'  '■  82  of  Act  XXXI  of 
180W,  relating  to  the  manufacture,  importation,  and 
»le  of  arm^  did  not  apply  to  the  Badami  Talukha  of 
the  Kaladgi  Collectorate  at  the  time  when  the  Indian 
Arnu  Act,  No.  XI  of  1878,  came  into  force  i  and  the 
notification  of  the  Qovemment  of  Bombay,  No.  1112 
of  the  19th  February  1876,  which  declaret  that  the 
povmoDt  of  Act  XXXI  of  ISCO  ai  modified  by  A«t 


ABU8  ACT  (XZ  OT  ia7ey-eo%tUmti. 

VI  of  1886  are  in  foree  b  Badami  amongit  other 
placets  ia  not  an  order  of  ditarmament  under  cl  (1) 
i.  32  of  Act  XXXI  of  186a  In  the  abaence,  there- 
fore, of  a  notification,  under  a  IS  of  Act  XI  of  1878 
extending,  with  the  previona  aanctlou  of  the  Governor 
Oeneial  hi  Council,  the  proviaioM  of  the  aection  to 
Badami,  the  poaaeadon  of  arma  without  a  licmce  hi 
that  talukha  U  not  punithable  under  a.  19      QoT- 

■BKUEKI  0»  BOVBAT   V.   DAOTAUA   BaSAPa' 

[L  It.  B.,  B  Bom.,  476 

!•  ■ •■   IS—CnlioeaMd  pomtiion  of 

gwtpowder  uttdfor  making  cracier*.— The  ponea- 
Bioo  of  gunpowder  without  a  licence,  whether  intended 
for  the  manufacture  of  fireworki  ot  not,  ia  an  ofTaice 
nnder  a  19  of  the  Indian  Anna  Act,  1878.  Q<m<h 
V.  Suppy,  I.  L.  S.,  a  Mad.,  159,  dia&uraSed. 
Qdsbt'-Eiifrbsii  r.  KHAanc 

[L  Ii.  B^  8  UmL,  S09 

a  — -—  m.  18  (ft)-S»7*  cf  «ipi«-  „n4 

atumMlion  iy  agent  of  a  l<ceiicf\o!der.~Sm\e  of 
■ulphur  and  ammunition  by  the  agent  of  one  holdlns  a 
licence  Qn  Form  VI)  under  Act  XI  of  1878iiiM 
illegal.    Q^BBH-EuBKBg  c.  SiiuASAVAnA 

[LIi.B^iaUMl.,478 

,.*■ ■■     18— Ooi'v    armed     idtkoiit 

iKenet—Luewre  to  cany  armt,  Prodtictioit  of— 
Setaimer  carrging  arm*.— A  aarvaut  of  a  penon 
who  poaanaed  a  licence  for  two  awordi  tai  a  gun, 
which  licence  alio  covered  one  retainer,  waa  ttopped 
by  the  police  on  the  road  while  carryii^  a  bw^ 
On  being  aaked  to  produce  hia  licence  he  waa  unable  to 
do  ao,  it  not  then  being  with  hhn.  No  opportunity 
waa  afflorded  lum  of  producing  the  licence,  but  he  wu 
chained  with  an  offence  under  a.  19  of  Act  XI  of 
1878,  and  on  theae  materiala  convicted  and  fined 
Seld  that  the  conviction  waa  wrong.  The  law  doei 
not  require  a  licenaeealwaya  to  have  hit  licsooe  with 
him.  If  under  auch  circumitancei,  on  being  required 
to  produce  it,  he  ii  prepared  to  do  ao  on  a  r«a«xiable 
opportunity  being  given  him  to  get  it,  and  it  exitta,  be 
thould  not  be  prosecuted ;  if  proteontod,  the  produc- 
tion of  the  licence  at  the  trial  it  a  mfficient  amwer  te 
the  charge  of  hifrii^ing  the  Arma  Act.  Seld,  further 
thai  a  licence  granted  to  a  penon  to  carey  »na»  and 
inoluiUng  a  retainer  authoriiea  any  retainer  to  carry 
the  arma  specified  with  the  pennittion  of  hit  maater 
and  doee  not  reatrict  hun  merely  to  carry  thmn  while 
in  the  actual  pretence  of  hit  matter.  Qimx 
"   -      --      KBHUawA 

[L  L  &,  90  C&K  444 

luiXBB   at   1KB   PKmlov  o*   Kah 

8  O.  W  zr.,  8M 


Nath  Saaa 


4  ^   la^  „L   (o>-"go,-„  armtd" 

-^rtnmptton  at  to  pereom  fonnd  earryiia  arm,  — 
Where  a  peraoni.  found  carrying  armTZ^^^'in 
contravention  of  the  proviaiont  of  the  Anna  Art,  it 
«....*  be   pr«umed,  in  the  abaence  of  pnnf  to  the 

„V.   t.h^.>,.   ', ^„   .... ^  jj^^  ^j^« 


contrary,  that  he  ii  carryins  inch  ai 


tion  of  naing  them  thould 


Sw  rsui  9.  Bbvbi 


oppcrtonlty  of  nmnf; 
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ABOSB  ACT  (XI  OF  IfflB^-^oMliMed. 

H, 8.   19 — U»la¥)fltl    poMiettion  of 

arMt — Temporary  autody  of  arou  not  for  mm  at 
tueh. — The  mere  temporu-y  posseMon  withont  a 
licence  of  irma  tor  purposes  other  than  their  nie  ai 
rachi  Ml  tor  iiurtaucc,  where  a,  lervaot  ii  carrying  his 
muter's  ^nQ  to  a  blscknnith  for  repoin,  or  where  s 
bUckamith  has  a  gun  left  with  bim  for  repairs,  is  not 
■n  offence  within  the  meaning  of  a.  19  of  the  Indian 
Arms  Act,  1878.  Queeii-Emprett  v,  WiUiam, 
Wetkly  NoUi,  All.  (1891),  203,  and  Queen- 
Enprett  v.  Bhvre,  I.  L.  S.,  15  All.,  2T,  referred  to. 
QuSBH-EifPBBsa  V.  ToTi  Hah 

I:L  Zi.  B.,  16  AIL,  976 

a  BS.  18,     m—Eaemptioiu    from 

proeition  of  Amu  Aet — Qo-oenummt  Notificatio* 
518  oftht  eeh  March  1879— OowraiMn*  Sofifiea- 
Hon  4S8  oflha  lath  March  1898—" Ptrto»ai  «w«" 
qf  artm — Ai-nu  earritd  aiid  M»ed  by  tenant  of 
taempUd  penen.—By  a  notiflcation  nnder  a.  a?  of 
the  i^ms  Act  (XI  of  1S78)  issued  by  the  Qovemment 
of  India,  certain  penoni,  amongst  them  Bajai  and 
members  of  the  Legislattre  Conncil  of  the  Lieutenant- 
QoTemor  of  the  North- Western  Provinces,  were 
exempted  from  tho  operation  of  m.  13  and  16  of  the 
said  Act ;  but  with  this  proviso,  that,  "  except  where 
otherwise  eiprenly  stated,  the  arms  or  ammuiutdan 
earned  or  poisesaed  by  such  persons  ehall  be  for  thrir 
own  personal  use,  etc.,  etc."  Beld  that  the  terms  of  this 
proviso  would  ^ow  of  a  person  exempted  under  the 
notification  above  allnded  to  sending  a  servant  armed 
with  a  gun  into  a  neighbonring  district  to  shoot  birds 
for  him,  and  that  a  jpin  so  carried  and  used  by  the 
servant  of  the  exempted  person  was  in  the  "  personal 
use "  of  tho  exempted  person  within  the  meaning  of 
the  notification.    QVEin-EuFBBBa  v.  Gamqa  Dts 

[L  Z^B,aS  All,  118 

7.  8.  la—OnUr  attending  tine  for 

rtntwal  of  liceneet — Conviction  for  offanct  during 
tatended  timc^An  order  extending  the  time  tea 
renewal  of  licences  has  the  effect  of  keeping  a  licence 
previously  granted  practically  in  force,  and  a  person 
cannot  bo  convicted  of  an  offcence  nnder  1. 19  (f)  of 
the  Arms  Act  tat  a  breach  of  ita  provisions  withm  the 
extended  Ume.  In  t&e  hattbb  of  tes  fbtitiok 
or  Easi  NitH  SmSH  .        .    8  C  W.  N^  SM 


"Pottettion,"  What  evidence  of,  neoeitary  nhera 
onM  art  found  in  common  room  qf  joint  family 
lowM. — ^cn  a  Magistrate  isauos  a  sevch-warrant 
nnder  t.  25  of  the  Indian  Arms  Act,  1ST8,  it  is 
neeeasary  that  he  shonld  record  the  grounds  of  his 
belief  that  the  person  against  whom  the  warrant  is 
Issned  has  in  bis  poasesnon  arms,  ammunition,  or 
military  stcrcs  for  an  unlawful  purpose.  Where 
pmceedinn  nnder  the  Indian  Arms  Act,  187S,  in 
respect  of  the  unlawful  possession  of  arms  are  taken 


n  of  the  johit  family  hoose,  it  ts 
it  npon  the  prosecution  to  give  good  evidence 
that  sneh  arms  are  in  the  eiclunve  possesnon  and 
etmtrol  of  the  pattienbi  member  of  the  j<nnt  (smUy 


ABM8  ACID  (XI  07  UeiSh-tontin^ed. 

who  is  sought  to  be  ehug«d  with  their  j 
QnBii-EicFBiBa  «.  SuaHix  Lix 

a  !<■  B,  16  AIL,  1S0 
a  BB.   le,    so,    SB—PoMieetion   of 

or  control  over — Search,  Legality  of— Sanation  to 
protecute — Code  of  Criminal  iVocsMrs  (Aet  V  of 
1898),  u.  65,  103,  and  MB.—The  licence  of  the 
aecnaed  for  the  possession  of  firearms  and  ammunition 
was  cancelled  in  August  1897-.  He  was  snspected  of 
being  in  poasession  of  arms  after  the  e&ucdl^on  of 
hie  licence.  On  tho  23rd  of  April  1899,  the  Assistant 
Ma^strate  of  Pomeah,  with  a  number  of  police,  went 
to  ti>e  house  of  the  accused  to  search  for  arms,  ^lej 
surrounded  it,  arrerted  the  accnsed,  and  thai  sardiea 
his  house.  The  police  had  no  learch-waRanti,  nx 
was  there  anything  to  show  nptm  what  charge  tbe 
accused  was  arreted.  Two  gun  stocka,  some 
ammunition,  and  implements  for  reloadng  were  di» 
covered  in  the  house.  There  was  ncthing  to  show 
that  the  sanctJou  required  by  *.  20  of  the  ArmtAct 
was  given  before  proceedings  were  institnted  ag^nst 
the  accused.  Acniscd  was  convicted  and  sentenced 
under  ss.  19  and  aO  of  the  Anns  Act.  E«ld  that  the 
conviction  under  s.  20  was  not  snsb^nable,  bnt  that 
the  accused  must  be  taken  to  have  had  arms  and 
ammunition  as  deltned  by  the  Arms  Act  within  the 
meaning  of  snb-s.  (/)  of  s.  19  of  that  Act,  and 
the  conviction  under  that  ee^on  must  be  oonflrmed. 
Meld,  farther,  that  with  nvpect  to  the  qneetion  of 
whether  or  not  any  previons  sanction  had  been  given 
nnder  s.  29  of  the  Arms  Act,  the  Court  was  net 
unmindful  of  the  sucgestion  that  the  charge  in  this 
case  was,  in  the  first  instance,  in  respect  of  sn  allied 
offence  under  s.  20  and  not  of  cae  under  s.  19 ;  but 
that  SI.  19  and  SO  were  so  interwoven  that  it  was 
difficult  to  see  how  an  offence  could  be  coemdtted 
onda  the  first  paragnph  of  s.  20  unloM  an  offence 
under  one  of  Uie  enumerated  snb-sectioni  in  aL  lU  had 
also  been  committed.  It  was  not  suggested  that  the 
chai^  here  was  an  offenoe  undo-  the  second 
paragraph  of  s.  20.  Ahkxh  Hosflmr  «.  QixBUr- 
EiiPB»ia  .    L  Ii.  B.,  87  Calo.,  098 

[4  aw.  IT.,  750 

la ■   B.  19,  ol  (ti—SotiJUation  418 

of  the  18th  March  ia98—EBemptiont  fiom  fie 
operation  tf  Iha  Arma  Aat — Volnniaeri.-^A.  Tolnn< 
teer,  being  a  penon  exempted  in  virtue  of  Notification 
46S,  dated  18th  Uarch  1898,  of  the  Qovemment 
of  India,  is  not  exempted  madj  with  teteceaee  to 
his  duties  as  a  volonteer,  bnt  genmJIy  (subject  to  the 
exeeptJons  mentioned  In  the  mid  not&cation).  It  is 
thmefore  not  unlawful  for  a  volunteer  to  poaaess  fire- 
arms and  to  use  the  «anie,  Qnnx-KKSBBia  c  LVKS 
PL  I.,  a,  Sa  AIL,  838 

IL B.  19,  oL  (f),  and  sa.  S5,  SO— 

Arme  in  a  temple — Coi^laeatian  of  armt  need  for 
pnrpotei  of  teorthip — Police  Inepeetor  apaeially 
empowered — Licence  to  poteen  armt — Criminal 
Procedure  Code  (Act  X  of  1873),  t.  tS79  and  teh. 
IV—"  Offeneet  aaaintt  other  latei." — A  oollecUon 
of  fire-aim*,  con^sting  of  fonr  small  cann<His,  four 
pist«It,  and  thirty-one  muskets,  had  been  kept  as 
objects  of  worship  in  a  Sikh  temple  In  Patna  for 
upwards  of  two  caitw^es.     The  Uohnnt  of  tbe 


iizoabyGoo(^Ie 


DIGEST  0?  CASES. 


ABMB  ACT  (XI  OV  Wmt-eomt^wied. 

temple  neglected  to  take  out  ■  lieenca  In  respect  of 
th«e  anoB  onder  Act  XI  of  187B.  A  Police 
Inipeetor,  wlu>  vu  appointed  to  see  that  the 
prorUom  of  the  latter  Act  were  obeyed,  Ksrcbed  the 
temple  od  infbmialdon  TeccaTed,  and,  haying  found 
the  aimi,  proaeented  the  penrau  who  bad  charge  of 
tbe  Umple.  The  latter  wu  oonTicted  by  the  Deputy 
H»e(atnte  of  Pataa  under  a.  19,  d.  (/},  of  Act  XI 
of  18T8,  and  Mntenced  to  pay  »  One  of  AGO, 
or  to  b«  rismooaly  impriamed  for  two  monthi.  The 
Depntf  Hagiatrate  alio  ordered  the  arm*  to  be 
eooflMsted,  uid  £r«oted  that  thdr  value  and  the  fine 
dwiild   be  divided  betireeo  the  informer  atid  tbe 


Judge 

1872.  a.  679,  and  the  l««t  heading  to  ich.  IV  of  the 
nme  Act,  and  to  i.  19,  d.  (f\  of  Act  XI  of  1876, 
that  the  proceeding*  of  the  Police  Inspector  and  the 
omvictian  of  the  accued  were  not  ill^^.  lliere  ie 
notiung  in  the  Armi  Act  to  exempt  the  cnitod^ni 
of  a  tenple  from  complying  with  the  reqniremcoiti  of 
the  Aim*  Act,  either  by  taking  out  a  licence  or 
obtaining  exemption  under  a,  27.  8.  26  of  the  Anna 
Act  appesTi  to  refer  to  caaei  in  which  the  Hagiatrate 
eon^drn  that  arm,  whether  under  a  licence  or  not, 
BK  poaaoHd  for  an  illegal  purpoae,  or  nnder  circnm- 
itancei  mob  ai  to  endanger  tiie  public  peace.  8. 80  of 
the  Ama  Act  appean  to  oontemplate  the  preunce  of 
■□me  specially  empowered  officer  beeide*  the  officer 
oondueting  the  learch.     BVPBiis  s.  Tmasx  Snraa 

[L  Ik  B.,  8  Calo.,  47S 

■.     SB— Jforfw      md       tervant— 

Matti^t  liiMlilg  for  tU  M-iminal  aeU  of  hi* 
HrMNt.— Wbar*  tin  manager  of  a  Heenied  vai&ir  of 
arm,  aounnnition  and  notary  rtcrea  lold  cettain 
wilMary  ihMt  wMMrat  prevknuly  aaceitalning  that 
Hie  bnyer  wat  legaUj  aDthoriied  to  poMeaa  the  Mme, 
— Btld  that  the  licenaee  was  liable  to  pnniahmeut 
nuder  «.  22  of  the  Indian  Anna  Act  (XI  of  1S78), 
tbongh  the  goodi  were  not  sold  with  }^  knowledge 
and  Bonaent.  He  primjple — "nhaterer  a  lerrant 
docai  in  the  conrae  of  hi*  employment  with  which 
he  ii  mtmated  and  ai  a  part  of  it,  iihli  martcT*!  act". 
— b  applicable  to  the  prewit  case.  Attornay 
Bemtml  v.  Siddtm,  1  Cr.  amd  J.,  830,  folhnred. 
QnBS-Bxpusfl  •.  Tub  Alu 

[L  Zj.  B.,  84  Bohl,  488 

■ B.     2B— Sporting     Zieenea—S  m  I  *  t 

wtihr  Arm*  Aat. — In  a  diebiet  where  bison  are 
notorkinaly  in  the  habit  of  injuring  crops,  a  licence 
under  fUrm  XI,  mle  19  of  the  Indian  Arms  Act 
flSTS)  Bolee  (to  kill  wild  beasU  which  injure  crops), 
Juftiflcs  the  wilder  thereof  io  ibooting  bison  for  the 
nke  of  spent  without  taking  out  a  qnrting  licence 
mtder  fonn  Till,  rule  U  of  the  same  rules,  Qvbbit 
kBouuxa     ..  .    L I^  B..  6  Mad..  98 

ABKY  DISCUFUZnB  ACT,  1879  (4S&  48 
Tla,aS8> 

fiMBoions      .    I.I..IL,U]ia<l,47S 
-  ■■  144— Decree    agaliut   peraon 


who  was  an  officer  in  the  Indian  Army,  the  Court, 
under  i.  IM  of  the  Army  Discipline  Act,  42  A:  43  Tic, 
c.  38,  directed  that  tbe  amount  of  the  decree  abould 
be  stopped  and  pud  out  of  the  pay  of  the  defendant 
not  exceeding  one  half  thereof,  BakbAT  v. 
AvssuoK  .    T  G.  Ii.  B.,  886 

BS.  144,  IBl. 

Stt  BiBTioB  or  Sirmcom. 

[Z.  Ik  B^  10  MKd.,  818 
L  I..  R.  11  Mad,.  47B 
8m   Skaix   Cavbi   Covbt,    Hotdmil— 
jxTBMiiionoir— Asin  Aot. 

[L  Ii.  B,  10  KmI.  819 


-  B.  14S— BoldiaTfl  in  Indian  Foroaa 


— S.  146  of  the  Army  Act,  1B81,  ii  not  applicable  to 

soldiert  of  Her  Majesty**  In^an  forces.     Naieitd 

Bi  I.  Jatab  Hubaib         .    L  Ii.  B^  8  Had..  886 

Set    Skaui    Cacbb    Coust,    HOFmBn— 


Set   Shall   Cattbb   Covbt,    PaisancT 
Towsa— JiTBisDiOTioiT— Abui  Aot. 

CL  Ih  B^  18  Calo.,  87 

8.16L 

See  AsTAOHKnrF — Susjitn  ov  Attaohf 

UEtn—Prntaoa,  Saubt,  ok  Amroirr, 

[L  Ii.  B.,  0  Kad.,  170 

£  Ii.  B.,  94  Calo..  108 

Set  Skaxl   GArsB    Cotjbt,    PBaaniBiroi 

TowKi— JniBDKmoK—ABin  Act. 

[L  Ii.  B.,  18  Colo.,  144. 878 

B.   \BO~~Taki»ff    in    pom*    nedat    or 

militarsi  detoration  from  a  toldier. — Under  ttie 
Army  Act,  1881  (44  4;  46  Vic,  c.  S8).  e.  166, 
any  person  who  takes  in  pawn  a  military  decmtion 
from  a  soldier  it  liable  to  pnnlghment.  Meld  that 
this  Hction  of  the  Army  Act,  1B8I,  is  applicable  to  a 
person  who  takes  a  medal  in  pawn  frtm  a  sepoy  In 
India.    (JiTBBH-EliTBBBa  e.  Nasatansami 

[I.  Ii.  IL,  10  Mad.,  106 


Set    SlULI.    Catfsb     Coubi,  PBBBmmfOt 
TcnntB— Jdmmhottoh— AaicY  Aot, 

[L  I>.  B.,  18  Oalo..  144. 878 
CoL 

1.  CmLAEBIBT  ....  647 

2.  Caxitaa  Abbbst  ...        661 

See  Cabbi  tnniBB  A^unBSoan — AnAOH- 

KBBT  Of  Pbbsoh. 
8m  Caibb  mnoB  Waxbaxi  ot  Abbbbt. 
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— pending  App«aL 

See  ArpsAii  in  CBivnrAi  Cuia— Afpuxa 
MOM  Ac(jTiTPTAE  L  L.  H.,  1  QHft.  381 

[I.  ii.  B^  a  AIL.  340,  see 

.  of  KatlTe  Bnltjeot 

Sea  Cases  mmsB   Bevsal  BiotrunoN 
III  OS  1818. 

Vftlldl^  or  otlierwlao  of— 

8tt  Cabbb  thoob  EaoAfi  iboh  ctrsTOST. 
See    JOHUsiOTioK   ov   Csikikal    CoT7Bt 
— Qbbbbix  JiraiBoiunoir. 

[L  Zk  B.,  36  Calo.,  20 
L.  XL.  84  I.  A.,  1S7 

1.  CIVIL  ABBEST. 
I. Arrest  pending  enquiry  Into 

inmoVvvnay—Applieation  of  jadgmenl-dtbtor  to 
ba  danlared  iutoltetU — SitbiaqMetU  prooeediuge 
!•  eaeemtiim  agaitut  iim — Civil  Procedure  Code 
(Jet  XIV  of  ISSaj.  tt.  245B,  836,  33? A,  344, 
owl  849. — a  abUined  t.  money-decree  igidiut  M,  uid  in 
execatioii  tpplied  tor  hii  aireit  and  impriioimieDt. 
Before  the  mmnt  of  irrHt  wm  iianed,  but  lAer 
Jf  had  appeand  in  Comt  in  obtdioice  to  a  notice 
under  •-  81GB  of  the  Civil  Procednre  Code,  another 
judgment -creditor  applied  for  execution  of  another 
dec^  agaitut  hint.  Thereupon  M  applied,  under 
I.  8M  of  the  Civil  Procedure  Code  (Act  XIV  of  1S8S), 
to  he  declared  Bn  insolvent,  and  in  hii  application 
neutloned  O  si  one  of  his  creditors  (i.  846),  The 
Subordinate  Judge  referred  to  the  High  Court  the 
question  whether,  pending  the  inqnirj  into  Jf  b 
iuBolTency,  he  could  be  arriested  in  execution  of  (?*■ 
decree  against  him.  Setd  that  there  wu  no  pro- 
vision in  the  Code  to  prevent  the  Court  frum  issuing 
a  iranant  of  arrest  sgunit  him.  Where,  however, 
lueh  ft  judgment-debtor  ig  brought  before  the  Court 
undCT  a  warlMit  of  arrest,  or  codidi  before  it  upon 
notice  under  s.  ii45B,  the  Cnurt  has  a  discretii>nary 
piiwer  nit  ti  put  the  warrant  in  force  Under  a,  3iS  rr 
u<>t  til  issue  it  under  s.  886  (where  the  rcqninte 
noUfication  bfts  been  published  b;  the  Local  Qovem- 
mcot)  if  the  appUcant  faniishe*  secnrity  for  his 
uipeaTance  when  called  upm.  In  snch  cases  the 
Court  eea  also  act  under  a.  S37A  of  the  Civil  Proce- 
doM  Code,    Qabtat  Bhastat  o.  Hahadbt  Habi 

[X.  L.  R,  88  BoHL,  781 


Ofdtr  the  arrert—Oroumi  for  diialloaing  appli- 
cation for  arrett  of  j^gmeni-debior—Civit 
Procedtn  CoJ«  (Act  XIV  of  1882),  ..  337A.— 
Under  the  Code  of  Civil  Procedure  (Act  XIV  of 
1B82),  a  Court  is  not  bound  to  order  the  arrest  of  a 
Innanc  hi  execution  of  a  decree  passed  ag^nst  him. 
The  power  to  older  his  arrest  is  discretionary.  The 
lunacy  of  a  Jndgnent-debtiv  is  good  cause  within  the 
meaiAig  of  s.  337A  of  the  i'ode  for  dinllowing  an 
application  for  his  arrest.    Beavabeai  «.  Chovabhai 

[L II B.,  as  Bom.,  eel 


IT—eoiUiamed. 
1.  Civr  ~  ABBEST— coMftMMi. 

B.  ix    est  of  debtor  In  exHro- 

Won  of  money  deoreo— CTrii  Proeednre  Codt, 
1880,  It.  S4SB,  3STA,  339—8u6tiitan!e  allovaitee. 
—A  decree  bj  consent  was  made  on  6th  May  1896, 
ordering  the  defendant  within  one  yesf  to  pay  to  the 
phuntiff  1(4,843  with  interest  and  costs.  On  14tli 
May  1S93  a  notice  was  issued  to  the  jndgmait-debtoT 
to  ^ow  cause  why  thii  decree  should  not  be  execnted 
by  his  arrest  and  imprisonment:  he  pleaded  poverty 
SJid  "  ether  sufficient  eause,"  and  the  matter  was  set 
down  for  inquiry  under  s.  837A.  When  it  cameoa,  the 
Court,  ftftc  bearing  the  evidence  of  the  judgment* 
debtor,  held  that  no  cause  had  been  ahnwn  why  he 
should  not  be  arrested,  and  that  it  was  bound  to  order 
his  arrest  at  once  nnder  liiat  sectitm,  and  subsistence 
ftllowance  was  .ordered  nnder  s.  839.  OiTbbot  «. 
Baiootal  Chowbat    .  sew.  ir.,S^ 

4,  — ~ Bolt  fer  dunagaa  for  arrsBt 

In  execution  of  deorae — Malice^Beatoitable  and 
probable  Haute,  Want  o/.— A  suit  to  recover  dftmsges 
on  account  of  injuries  caused  by  an  arrest  in  acoardasce 
with  a  decree  of  a  competent  Court  can  only  ba  main- 
tained nnder  special  circmnatances, — n'z.,  the  plaintiff 
mnat  show  fi)  that  the  original  sietion,  ont  of  which 
the  alleged  mjury  arose,  was  decided  in  his  favour ; 
^i)  that  the  arr^  was  procured  without  reasonable 
and  probable  cause  i  (iii)  that  the  injury  sustained 
was  something  other  than  an  injury  which  has  beoi 
or  might  have  been  compensated  for  by  an  award  of 
the  costs  of  the  suit,— «.^.,  that  he  has  luflered  "some 
collateral  wrong."  Where  s  plaintiff  must  show  an 
absence  of  reasonftble  and  i^obable  cause,  malice  is 
not  alone  sufficient  to  entitle  him  to  a  verdict,  Baj 
Cbthsbb  Bot  v.  Skaxa  Sooksabi  Debi 

[L  Z..  R.,  4  Cal&,  688 

6. Malice,        Proof 

qf.—lo  muntain  snch  a  suit,  \egi\  not  actual  malice 
is  sndldent.     OoTinBEB  c.  Cbabbiol 

[1  ir.W.,  Fart  a,  88:  Ed.  1878, 81 

6, Privilege  from  arreat— Pri- 

vilegt  of  party  morando. — Where  a  native  of  Patna 
came  from  ^alcutta  tn  Madras  on  24th  Oct-'ber  «n 
account  of  a  suit  pending,  in  which  he  .was  plaintiff, 
and,  the  case  having  been  adjourned  on  27th  Odobor 
for  seven  weeks,  remained  tn  Madras  tm  account  of 
the  suit,  and  was  arrested  on  10th  Kovember, — Setd 
that  be  was  privileged  under  s.  643  of  the  Code  of 
Civil  Proceduro.    IH  KB  SiTA  BiTC  SATiTirrsAitAK 

[L I^  B.,  4  Had.,  817 

7.  Party  in  eolttempl 

of  Court.— A  part;  agunst  whom  a  writ  of  attocii' 
ment  fur  contempt  has  been  Issued  is  not  aititlcd  to 
his  right  of  privily  from  arrest  while  proceeding 
to  Court  or  leaving  Court  on  the  hearing  of  his  suit. 
Josir  V,  Cabibb    ,  4  B.  Ih  R,  O.  C,  90 

8.  Party    fa    nit— 

Stimtaart/  Procedure — Arreit  under  tBrii  of  Small 
Caute  Court—Act  X  of  ie!7,  t,  642.— The  genetsl 
nile  that  a  party  to  a  suit  ii  protected  from  arrest 
upon  aay  civil  process,  while  going  to  the  place  of 
trial,  wUle  attending  there  for  the  purpose  of  the 
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ABBXST—  eonttnutd. 

1.  CIVIL  ASB£SI— ood^iMwi. 
«MUe,  and  while  retnraing  home,  sppliei  to  s  defen- 
dwt  to  ft  suit  Tmder  the  aDiniauy  proc«dnra  section!  of 
the  (StU  Procedure  Code,  who  has  not  obtained  leave 
to  spp«ar  iiid  defend,  and  who,  therefore,  cwtnot  be 
heard  nt  the  trial.  Qnestioni  as  to  the  privil^e  of 
eienption  from  anest,  in  the  ca«e  of  pertong  arrested 
nnder  writs  issued  from  the  Small  Cause  Coorts  in 
Calcntta,  mnst  be  governed  bj  the  English  law,  and 
not  by  1.  B42  of  the  Civil  PFucedme  Code.  It  is  not 
a  deflation  tofficient  to  forfeit  the  privil^e  if  the 
shortest  road  home  is  deviated  from  and  a  lesi 
crowded  and  more  convenient  mad  adopted.    Ix  the 

lUTTB*  01  SlTBBNDRO  NATH  EOI  CHOWBHBT 

[I.  I^  B.,  fi  Calo.,  106 

8.  — ■  Civil     Procedure 

Cede,  1877,  t.  e4S—Arr»it  in  txeatlion  ofproceti 
of  Stimtit  CotH-f.—S.  642  of  the  Civil  Fnjcednrc 
Code  only  protects  an  accused  person  while  he  is 
attending  a  Criminal  Court  from  anest  "  under  that 
Code."  Held,  therefore,  where  a  person,  who  had 
bem  convicted  by  a  Hsgistrate  and  bad  been  fined, 
was  arrested  in  execution  of  the  procen  of  a  Berenne 
Court  while  waiting  !□  Coort  until  tlie  money  to  pay 
snch  fine  wss  bionght,  that  such  person  was  not  pro- 
tected front  snch  arrest  by  the  provinonl  of  that  sec- 
tion, and  that,  having  escaped  from  cuttody  under  such 
arrest,  snch  person  had  properly  been  convicted  ander 
a.  661  for  escaping  from  "  lawfd  cnstody."  Eufhbbb 
o»  iTOii  V.  Hausb  Hath  Sutbh 

[Z.  L.  IL,  4  AIL,  27 

la- 


•  Bl^Sxemption  from  arrelt  on  rinl  proeeit 
ndettnda. — The  Coinmiiiioner  in  Insolvency  com- 
mitted an  insolvent  to  jail  by  on  order  under  s.  51 
of  the  Insolvent  Act,  and  he  was  released  by  order 
of  the  Pull  Bench,  who  held  that  a  Commisrioner  in 
Insolvency  baa  uo  power  nnder  that  section  to  commit 
an  faiBDlvent  to  jail,  bnt  must  leave  the  excepted 
jndgment-ciedilors  (if  any)  to  their  ordinary  remedies 
for  the  time  mentioned  in  the  order.  The  insolvent, 
having  been  discha^ed  fn>m  jail  under  the  rule  laid 
down  by  the  FnU  Bench  as  above,  was  immediately 
arrested  □□  a  warrant  obtuned  by  a  jndgment>creditor. 
Held,  per  Sbbphabd,  J.,  that  the  msolvent  was  not 
privil^ed  from  arrest  as  being  on  his  way  back 
from  OnDrt.    Sakabucbi  v.Pabbt  k  Co. 

[I.  I..  B.,  18  XacL,  160 

11  Froteetion        of 

amiting  offieert—Penal  Code,  i.  78.— The  arreit 
nnder  civil  procew  of  a  jadgmeutMlebtor  going  to  a 
Conrt  in  obedience  to  a  citation  to  give  evidence,  and 
made  within  the  precincts  of  that  Court  and  with 
soma  diow  of  violence  and  contempt  of  Court,  does 
not  entitle  the  officers  making  the  arrest  to  protection 
nnder  s.  78>  Penal  Code.  Tucoobdabb  Himiii  v. 
Sbuvtvh  Box     .        .  8  W.  B^  Cr..  S8 


la.- 


-  Defendant 


mtnetifor  plaintiff. — A  defendant  m  a 
moned  by,  and  examined  as  a  witness  for,  the 
plaintiff,  is  entitled  to  protection  frmn  arrest  on  civil 
piDc«M  dnring  tbe  time  reafonably  oecnpied  hi  going 


ATtRBBT— gPnfiBKtif. 

1.  CITIL  KSB.-SSt—eotUimitd. 
to,  attending   at,  and  Ietnmil^c  bom,  the  place  of 
trial.    Appibaut  Fattab  e.  Oothtek  Nakbub 

[41b<1.146 
18.- 


tion—Bntall  Cauie  Court,  3Iofus>il~AH  XI  of 
1865,  M.  19.— In  authoriiiug  (>.  19,  Act  XI  of  1B66) 
immediate  execntion  of  a  Small  Canse  Court  decree, 
by  the  issne  of  a  warrant,  dther  against  the  person 
or  againit  the  moveable  property  of  a  judgment-debtor, 
the  Legislature  never  intended  that  the  debtor  should 
be  protected  from  arrest  until  he  had  bad  areawnabls 
time  for  returning  home.  Where  a  jndgmrait-debtor 
has  pud  the  amonnt  of  a  Small  Cause  Conrt  decree, 
he  is  nut  entitled  to  a  refund,  merely  because  he  waa 
arrested  before  he  reached  Iwme  under  an  execution 
issued  againat  bis  person  by  the  Conrt,  and  paid  the 
amount  to  obtaut  his  discharge.  OsPKinrlKS  r, 
Dbbbhsbomath  Hoitbo    .  0  W.  B,,  HO 

14. Power  of  Hlgb  Court  to 

release  p&rty  ftrreeted  in  exeoutloii  of  deoree 
of  Fresldenoy  Small  Caiue  Coort— Cim^ 
Procedure  Code,  1877,  t.  ft(3.— Where  a  defendant 
in  a  suit  in  the  High  Conrt  was  arrested  in  exeention 
of  a  decree  of  the  Calcntta  Court  of  Small  Caases, 
while  attending  before  an  arbitrator  appointed  by  the 
High  Court  to  take  a  reference  in  the  suit,  it  was  held 
that  he  was  privileged  from  snch  arreat  while  so 
attending,  uid  that  the  High  Conrt  had  power  to 
direct  his  release  from  custody.  Small  Cause  Conrt* 
'     the  Frendency  towns  are  snbject  to  the  order  and 


Ifi.- 


[6aii.B,170 

Witneu—Boma 


Jtdei. — Where  a  witness  was  arrested  in  eucution  of 
a  decree,  and  the  drcnmstances  nnder  which  the  arrest 
bad  taken  place  showed  the  absence  of  a  hand  fide 
belief  on  his  part  that  his  attendance  at  Conrt  was 
required  for  the  pnrposa  of  giving  evidence  in  the  case 
in  which  he  had  been  subpcsnaed,  the  Conrt  refused  to 
allow  his  claun  to  privilege  from  arrest,  WoAu 
CovsN  Dhou  p.  Tbii>  .  14  B.  Ii.  B^  Ap.,  18 
See  Ik  thb  iuttbr  ov  Okbito  Laix  Dbi 

[I.  I..  B^  1  ColOi.  78 

w.  — wiim»»*.—mxi 

that  on  the  &cts  shown  in  tbe  affidavit  the  prisoner 
was  jvtvileged  as  a  witness  at  the  time  of  his  arreft, 
Ih  thb  iuttkb  ov  Ombito  Lali,  Dbs 

[L  !•.  B..  1  Cala,  78 


17.  - 


Ci<Al  Frocedvr* 


Cede,  I.  B49 — Cotrt,  Power  of,  to  releaee  y^- 
mtid-deblor  after  is  it  "imprttoned"~"Arretl" 
a»d  "impritonmenl." — "Arrest  "  as  used  hi  s,  M9  of 
the  Civil  Pivcednre  Code  (Act  XIV  of  1682)  does 
not  include  "imprisonment."  Therefore  the  power 
conferred  on  the  Conrt  under  that  section  to  release  ■ 
judgment-debtor  arrested  in  execution  of  a  decree  on 
a  security  being  given  by  him  ceases  after  he  W 
been  imprisoned  or  put  Into  Jul.  In  the  matt»r  ef 
SoMe,  1.  L.  Jf„  11  CaU.,  4S1,  dinged  bom.    Jo 
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ASRBBT—eimiiitued. 

1.  CIVTL  ASEEST—coiteludtd. 
rt   Quarme,  I.   L.  R.,  8  3iad.,  603,  fc.llnwed.    Ma- 
HOHBS  HpsBiN  V.  BuiHi  ,  L  K  B.,  19  Bom,  46 

18,  Arreat  on  a  Buadfty — Lord'* 

Bojl  Aat. — Arreit  nndor  civil  process  of  a  mnftndl 
Conrt  on  Sunday  b  l^al  in  i'iat  coDotrT.  Ahont- 
HOVB       ,        ,       '.        ,        4  Kail,  Ap.,  68 

Set  Abbahah  d.  Qvebn       1  B.  Ii.  B.,  A.  Cr.,  17 

S»e  Obasekak  v.  Gabdheb 

p  W.  B.,  Beo.  BflC,  a 

Set  FisAK  Shook  Dobb  c.  Babbbes  Odd  Dow- 
UB  ....  7  Mod.,  885 

19. Arrest  of  pilot  brig— Prtri- 

I«^  /row  arreH  Statute  21  4"  32  Tic,  c.  128.— 
A  OoTSniitient  brig'  employed  in  mpplying  pilots  ta 
TMnli  at  the  SanSieAdi  wu  arreited  under  proCMd- 
ing  «'»  rem.  Sttd  th»t  the  brig,  by  21  k  22  Vic, 
.  c  U6>  had  beoome  the  property  of  the  Crown, 
•nd  BB  nch  wu  entiUed  to  the  nine  exemption  from 
umt  »i  lU  other  Queen'*  ships,  nud  tint  the  pro- 
ceeding ta  rent  wm  therefore  ill^.  Bbowb  c.  Thb 
nMT  BBia  "  Ebdsebee  *'      .        .1  Hjde,  868 

80.  Diaoluirge    from    arrest— 

Undertaiinff  by  pritoMr  not  to  »•«,— The  priwner 
was  reqnirea  before  bis  discharge  to  give  an  nnder- 
taking  that  he  would  bring  no  action  for  damage  for 
illegal  arrest  or  f^ie  impriBotiinent  againat  tlie  Judges 
of  the  Small  Canae  Court,  the  bailitF,  the  Julor,  or  the 
judgment-creditor.  Ih  thb  kattsb  or  Okoito  Lall 
D"        .         .        .        .      L  L.  B.,  1  Calo.,  78 

8.  CBIUHTAL  ABBEST. 

ai Arreat  without   warrant— 

CriowHiI  Proeedttre  Codt,  t.  B4—Pown  o/  tit 
poliet  to  arreit  wifhoui  a  warraMt — Ptnal  Cadt 
(Act  XL  V  of  imO),  ti.  saO  a*d  343.— S.  M  of  the 
Criminal  Procedure  Code  (Act  X  of  1883^  autho- 
riies  the  arreit  by  the  police,  not  only  ox  pergoni 
againit  whom  a  reaaonable  compWnt  has  been  made, 
or  a  reaaixiable  nupicion  eiiita  of  their  having  been 
concerned  in  a  "  cognizable  oftaieo>"  but  alio  of  per. 
tana  agwnst  whom  "  Creole  information "  to  that 
diect  hai  been  received.  Samhlt — Where  the  arreit 
is  iKal,  thae  can  bo  no  guilty  knowledge  "luper- 
added  to  an  illegal  act"  such  ai  it  ii  neceuary  to 
eatabliih  agaioit  the  accused  to  jnitify  a  conviction 
under  i.  220  of  the  Penal  Code.  It  ii  only  where 
there  haa  been  an  eiceai  by  a  police  officer  of  bii 
1^1  powera  of  arreat  that  it  becomea  necessary  to 
Gonmdcr  whether  he  has  acted  corruptly  or  mali- 
doualy,  and  with  the  knowledge  that  he  wai  acting 
contiwy  to  law.  Qi7BBV-Bhpbbh3  v.  Akabuvo 
Jnu  1. 1>.  B,,  10  Bonu.  fiOe 

SL Offence  againtl 

opHtn  laiet. — The  arrest  of  a  person  accused  of  an 
M^ence  t^init  the  opium  laws  without  a  warrant  is 
MQcrally  illegal  except  under  the  circumstances  speci- 
fied in  s.  108  of  the  Code  of  Criminal  Procedure. 
Bia.  c.  Nabatab  dtxnasix  0  Bom.,  84S 


88. Pinding     perto% 

.  vitk  ttolen  prof  trig.— Thi  police  may,  without  any 


AWanaT—eouHnmid. 

2.  CBIHINAL  ABBEST— fonfiMMf;. 
formal  complaint,  apprehend  any  person  found  with 


84.- 


■   Crininai    Proce- 


dure Code,  1861,  I.  I*).— S.  140  of  the  Code  of  Cri- 
minal Procedure  did  not  apply  to  a  case  of  tmvt  for 
dacoity  made  without  warrant  by  a  subordinate  police 
cfflccr  in  tbc  presence  of  a  head  constable  who  antho* 
rized  him  to  make  the  arrest.  Qttbkh  e.  Emoo. 
QcBsur  V.  SAsra  Bewak  11  W.  B.,  Cr,,  30 

SB.  ' —  Be-arrest  on  same  charge  of 

prisoner  who  has  been  dlacharged.— A  pri- 
soner who  had  been  sent  up  for  trial  and  who  was 
discharged  by  the  Deputy  Magistrate  was  snbsequeutly 
re-arrested  by  a  sub-inspector  on  the  same  charge  and 
sent  up  for  trial.  The  Deputy  Slagistrate  considered 
the  second  arrest  to  be  illegal,  and  proaecnted  tbe  sub- 
inspector  for  wrongful  confinement,  and  fined  him. 
Meld  that  the  Deputy  Kagistrate  was  right,  the  dis- 
charge from  custody  having  been  a  useless  procedare 
if  the  acciued  immediately  became  liable  to  be  re- 
arrested withont  fmh  loaterial  for  prosecution  of  the 
charge.  Bausab  Sadboo  e.  Ahahii  CHcnmnt  Boy 
[18  W.  a..  Or.,  37 

96. Bight  to  option  of  release 

on  ball— Cfimiaai  Procedure  Code,  e.  65.— Where 

a  person  is  arrested  by  the  police  under  the  provisiona 
of  B.  55  of  the  Code  of  Criminal  Procednre,  he  should 
always  be  given  the  option  of  release  on  reasonable 
bail  being  supplied.  Iv  IHB  iuttbb  ov  thb  feti- 
Tioir  ov  DovUT  SraOH       .    L  I^  B^  14  AH.,  4S 


87.- 


-  Omission  to     notuy    sab- 
stanoe  of  warrmnt— Criniaoi  Procedure   Code 

(Act  Vof  1898 J.  e.  80 -Penal  Code  fAot  ZLV  of 
tS60J,  t.  2a6B.—A.a  arrest  by  a  police  oficer  with- 
out notifying  the  substance  of  the  warrant  to  the 
person  against  whom  the  warrant  is  issued  aa 
required  by  s.  80  of  the  Criminal  Procedure 
Coda  is  not  a  lawful  arrest,  and  reustance  to  such 
an  arrest  k  not  an  otFence  under  s.  226B  of  the 
Penal  Code.  Sixisa  CaAVSBA  Bai  v.  Jodct  Nahvah 
Sma  ....  L  I,.  B.,  ae  Gala,  748 
[8  C.  W.  W.,  741 


Sjr  polic. 
t»  ohligec 


on  an  order  i*  toriling — Whether  polite  obliged 
to  thov>  authoritg  under  which  they  act  to  perron 
arreelad^Penttanee  to  meh  arretl — Steape  from 
eattody—Code  of  Criminal  Procedure  (Act  V  of 
1898),  MM,  56  and  80— Penal  Code  (Aet  XLV  of 
1860J,  t,  9£j.— There  is  nothing  extrai^ng  a.  80  of  tbe 
Code  of  Criminal  Procedure  to  an  airett  made  by  tho 
police  on  an  order  in  writing  under  s.  66  of  that 
Code,  BO  as  to  require  that  any  informatiou  aa 
to  the  authority  under  which  the  police  are  acting 
mnst  be  given  to  the  person  arreted  in  order  to 
make  it  an  arrest  warranted  by  law.  It  may  be  dedr- 
able  or  even  obligatory  that,  if  called  upon,  the 
police  [Ac«r  '"**^"g  such  an  arreat  shoald  show  the 
person  arrested  the  authority  under  which  he  is 
acting,  hot  to  hold  tint  he  ii  bound  to  do  lo  before 
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2.  CBIHIVAL  ASRMSI—etmfiMui. 

be  nn  properly  HTot  and  detain  in  custody  rach  ■ 
pemn,  to  M  to  make  the  arrest  and  the  detention 
lawful,  would  be  to  eitoid  the  lair  beyond  what  the 
L^latnre  baa  thought  proper  to  declu«  H.  QoiBir- 
Ekpbisb  v.  Babast  Lau. 

[L  I..  B.,  AT  C»l&,  320 
4  C.  W.  M.,  SU 

S8. W»  FT  ant  of  arrest 

diraoted  to  polloa  offloer— Bndorsement 
of  warrant  by  another  polioe  ofiloer  to 
proceBBHwrrlng  peoBB~L«si>^ili/  of  (wA 
endorltm»nl — Ftont  itot  police  offieart — Arreil  by 
ptomi — Re»e<ti  of  ptrtoni  amittd — Wither  lawjkl 
arrett — Code  of  Cnminal  Froctdnre  (Aaf  V  of 
1898),  t:  68  md  79.— \  wwrant  of  arr^t  was  eo- 
doried  oTer  to  a  Conit  inb'inipeclar  for  eiecntion. 
The  ConH  snb-intpector  being  away,  the  Court  he»d- 
con«tabIe,  by  an  order  in  writing  signed  by  hinuelf , 
endorsed  tUa  warrant  over  to  two  proceu-ferrinR 
peoni  for  eiecation.  The  peoni  ureeted  a  number  ol 
men  under  the  warrant,  loiae  of  whom  were  forcibly 
reicaed  by  the  accnied  and  other  personB.  The  ac- 
cnaed  were  convicted  under  varioua  lectioni  of  the 
Penal  Code  of  rescuing  the  pertons  arreated  and 
obetmcHng  the  eiecation  of  the  warrant  of  aireit. 
Seld  that  the  endorsement  of  the  warrant  by  the 
Court  bead'Conitable  to  the  peooi  i^d  not  make 
them  ctonpetent  to  execute  the  warrant,  that  eren  if 
the  pecHte  had  been  legally  appointed,  they  could  not 
have  made  the  arrest,  inasmuch  as  they  were  not 
police  (doen  within  the  terms  of  a.  7S  of  the  Coda 
of  Crin^nal  Procedure.  The  terms  of  s.  79  are  expreii 
in  this  respect,  and  no  other  person,  except  a  police 
officer,  is  ctonpetent  to  execute  a  warrant  of  arrest 
under  an  endorsement  trom  another  police  officer. 
TtJTMOi.  Chasax  JnusAB  ti,  Qitxbv-Ekpbibe 

[L  I-  B.,  27  Calo,  467 
Dfbsa  Juacak  v.  Qdsa  Nath  iO.'W.'S^  828 

80.  CHtBMtal  Proce- 

rf»r»  Codt  (Act  V  0/1898;,  t.  79— Warrant,  E»- 
doriemtnt  upon,  wxthout  any  name— Final  Code 
(Aei  XLV  o/ J8fl0>, *. 23*— An endorsemoit npoa a 
waiTant  under  s.  79,  Criminal  Procednre  Code,  should 
be  regularly  made  by  name  to  a  certain  person  in 
order  to  authorize  lum  to  make  tike  arrest.  Where 
the  endoTMinent  was  made  to  the  officer  of  a  ceclain 
police  station  witbo'Dt  the  name  of  such  (^cer  being 
given, — Seld  that  the  arrest  by  virtue  of  such  a 
wamnt  was  not  legal  so  as  to  make  any  attempt  or 
ohstruction  or  escape  an  offraice  pnnishable  within  the 
tcnna  of  s.  234  of  the  Penal  Code.  DtTBOA  Ta- 
WABI  s.  BAHiun  Bdxbh    ,        .    4  C.  W.  IT,  86 

SL Arrest   made    "by   exolae 

OSiWI— Bengal  Excite  Aat  (Bengal  Act  VII  of 
1878J,  M.  89,  40~Breaeh  of  exeitt  mlei— 
Penal   Code  (Act    XLV   of  1860),   w.  W,  325, 


■  laivfU  enttodv. — Where  an  excise  irnb<lnipee- 
tor.  on  Teceiving  Infannation  that  some  persons  were 
illicitly  (UatiUing  liquor  Id  some  jnngles,  proceeded 
thither  unaccompanied  by  a  poUce  o&cer,  an^  finiliT^g 
hk  information  coirect,   airDcted  some  pcnons  anS 


(    5H    ) 


eonelnded. 
2.  CBIMINAL  ABLEST— eonelndid. 
took  them  to  the  udghbonring  village  and  asked 
tor  the  assistance  of  the  pnnchayet,  who,  instead  of 
giving  aemstauce,  collected  men  and  rescued  them 
trran  eostody  and  assaulted  the  excise  sub-Inspector  i 
— Sets  that  the  arrest  was  a  lawful  one  under  i.  S9 
of  the  Bengal  Exctae  Act  (Bmgal  Act  Yll  of  1S78). 
Hkidos  Udshal  v.  Jaoaxarsa  Dash 

[4  C.  W.  ir^  245 
ABBE8T  07  JTTD&MEST. 

1. Act  XVm  of  1862,  n.  41- 

Ael  XIII  (if  186S—Charg«.~~1i  ought  to  appear 
upon  the  face  of  a  charge  that  it  bad  been  delivered 
to  the  Clerk  of  the  Crown  by  a  Justice  of  the  Pmcb 
or  a  H^ietrate,  but  its  not  so  appearing  is  a  formal 
defect  only,  to  which  objection  could  only  be  taken 
QDder  B.  41  of  Act  XVIII  of  1868  before  the  jury 
has  been  «wom,  and  it  was  not  ground  for  arrest  of 


i  Caption  of  ekarge 

—Aot  XIII  of  1865.— Where  the  High  Court  could 
have  directed 'the  preliminary  investigation  of  a 
charge  against  ^  by  the  Deputy  Hagistrsteof  Scram- 
pore,  but  it  (Ud  not  appear  in  the  captLon  of  the 
charge  or  in  evidence  that  the  Court  had  so  Erected 
it, — Said  that  it  was  no  gronnd  for  aireit  of  judg> 
moit,  bnt  the  objection  might  have  been  raised  before 
the  jury  was  sworn  under  s.  U  of  Act  XTIU  of  1B$3 
Qdbbn  e.  Nabaswif  Qoswaiq 
[iaL.B.,O.Cr..l6:  16  W.  B,,  Cr.,  71  note 

ABTICLES  OV  ABSOCIATIOIT. 

Sm  Cabbb  uxdib  Cmuixx—AxawMe  o> 

AaBOOIAIIOK  AXD  T-'APILHT  09  SaiXB- 

B.oa>xEe. 
See  COMr  AST— Hnroras  urn  Tomts. 

[L  I- B^  16  Bom,  184 
See  Stahf  An,  ISTO,  boh.  I,  axi.  B. 

[LI^B..8SAU.181 


8u  Aot  XIU  ot  1869. 
[2  H  I-  B^  A  Cr.,  82 :  12  W.  B.,  Cr,  26 

ARTIZAS. 

Set    Uadbas  Towvb   Ihfbotbicxht  Aot 
(UI  01 1B71).      I.  14.  B,,  1  Mad,  174 

ASCBTICB. 

BnoooBBlon  to  property  of— 

St$  Hnron  Law— ItrauuTAxoB—BsLtai- 
oTTs  PiBBOK  .    I.  Ii.  B.,  4  Calo,  548 

;eir.w,5o 

I  Ifa  R,  Sa  Kad.,  809 
AB8AH. 

Law  as  to  pykes  in— 

jSss  Biqht  o>  OocuFAxaj—AoDmemoM 

<n    BiQST— FXBBOKB   BY    WHOK   SlOHI 
IU<  BB  AOQVIXBD. 

[LI..B,16  Calo,  100 
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DIOBST  OF  CASES. 


(    656    ) 


ABSAJI  FBOI9TIEB  TBAOTB  BXaniiA- 
TZOIT  (n  of  1680). 

B.2. 

Sea  High  CointT,  JoBiBDicnon  ov— <;ui' 

OtTPTA— CBDintAI. 

[LKB.,aeCftl>x,874 

ABBAJE  Z.AITD  Aim  BEVEXnTS  KEQU- 

IiATION  a  of  1886). 
— -  -  ■  —  BB.S,  prov.  (b),  la,  and  bb.  89,  IBl, 

mad  l6i—Sellimt»l-holiltr,  Ait  right*  mder  a 
uUltnmt — Niif-kkeri^dar,  hit  righUto  a  utile- 
(Mat.— The  effect  of  w.  39  and  151oft1uAa«»m  Lftnd 
and  Bereane  EeguUtion,  1886,  a  tbst  &  settlement 
nuMle  by  a  Settlement  Officer,  onlew  interfered  with 
b;  the  Chief  ConuninlonM',  ij  final ;  bnt  the  aettle- 
ment-holder  doee  not  thereby  Mqoire  iny  right  to 
the  land  ■□  eettled  u  aguait  any  penon  clainiiag; 
righte  to  it.  The  effect  of  uj  order  by  (he  QoTera- 
mant  of  lodi*  before  (he  paaaing  of  the  Awani 
BeguLatdoQ  in  regard  to  the  right  nt  a  niif-kheiaj- 
du  to  hold  Uatbloimd  npou  mrrey  to  bo  in  excew 
of  his  uiif.kheia]  e«tate,  and  to  obtun  a  settlement 
ttwreof,  ooniidcred.  In  1881  S,  a  niif-klierajdar, 
□bluned  a  Nttlemoit  for  a  year  of  certain  land« 
which  were  found  npon  snrrey  to  be  in  eicen  of 
hii  niif-kberaj  ettate.  Snbseqaently  a  pottah  wa« 
granted  to  iS  fbr  a  portion  of  tho  oiccei  laud«,  vrbile 
the  other  portion  wae  settled  by  the  reTeaue  anthori. 
tie*  nuda  a  kobala  pottah  with  M,  who  entered  into 
poMCMkn  nuder  hii  tettlement.  In  a  mit  by  S,  fiie 
oiif.kherajdar,  for  a  declarstion  of  his  right  to  a 
Httlemait  of  the  portion  lettled  with  M  and  for 
powtMton, — Stld  that,  having  rurard  te  the  proviiiatu 
of  1.  3,  pan.  (b),  u  IS  of  Uie  Begnlstion,  and  the 
order  of  the  Qoveminent  of  India,  the  nisf-khentj- 
dar  WM  entitled  to  a  declaration  of  bii  right  to  a 
Mttlemait,  but  in  view  of  e.  154  he  waa  not  entitled 
to  ft  decree  for  poMeadon.  Mashdb  Nath  Subva 
e.  Hii&un  HxDEi         .    L  Ii.  B.,  17  Calo.,  819 

B.  BO — Eent  twit — Suit  for  arreart  dvt 

htfon  BegiUatio*  camtintofcree. — Ina  roitforthe 
reoovory  of  arrean  of  rent  aecmed  dne  bofire  the 
AMam  Land  and  Bevenne  Be^lation  of  1886  came 
into  force,  which  wae  inititnt^  on  the  7th  of  Joly 
1686,  where  it  appewed  that  the  plaintiffe  name 
had  been  previomly  r^itered,  bnt  that  the  Chief 
Conunimoner  had  iamed  oo  notification  nndw  t,  48 
of  (he  Begnlatioa  directing  that  tlie  rej^iten  then 
In  eiirtence  ihovld  be  deened  to  be  regioten  prepared 
nndcr  i.  59  of  the  Begnlation,  and  tb^tbe  pUntilTi 
name  had  not  been  r^latercd  nnder  the  laet-men- 
Uoned  iectio): — Htld  that  ■.  59  appliea  to  rent 
aconing  dne  after  (he  Begnlatioa  came  into  force, 
and  not  to  rent  dready  doe  on  Uie  date  on  wliich  it 
came  into  force,  and  that,  therefore,  the  mit  wu 
maintainable.  Bbojo  Natb  Ckowshxy  e,  Bis- 
uoKi  Suras  VLastruai    .    L  Zi.  B.,  Ifi  Calo.,  SS7 

BB.  65,  68,  70  (sQb-w,  a  and  &f, 

KOATI— Jut  ZIi^lBS9,t.  S7—''Ettate  ••—•■  Pto- 
r«rt$"—Siikmi  hatiram  riahlt.—A  ponihaier 
«<  »  put  of  a  pcKnauenttoHMittlsd  ertate  is  entitled 
to  Um  h«neflt  eft.  71  td!  Uie  Aiiam  Laud  and  Beve- 
nne Begolatiia,  inamuieh  ■•  in  a  71  tbe  words  nied 
BM  "poperty  Kdd  nnder  a  7%"  and  the  property 


ASSAM  T.Aim  AXn>  BBVUSUS  BXOU- 

ZiATIOIT  (I  of  1886)— cDwoZwfail. 
to  wliich  reference  ii  made  in  s.  70  inclndes  both 
an  estate  u  well  as  a  share  in  reapect  of  which  reve* 
nne  has  been  separately  apportioned.  The  object 
of  s.  87,  Act  XI  of  1869,  ii  the  sanle  as  that  of 
S.71,  Begnlationl  of  1886.  Those  aectlDns  cannot 
be  said  to  have  different  meanings,  for,  if  it  were 
to  be  held  that  the  iocombrance  which  coold  be 
set  aside  ander  s.  71  of  the  Besnlatiou  I  of  1886 
most  be  an  incnmbrance  actively  created  by  the 
previous  holder,  it  would  amount  to  this,  that  any 
acqnieeeence  or  Uehes,  cither  wilful  or  arising  from 
pure  nesligenee  on  the  part  of  the  holder,  by  wMch 
the  talnkh  or  estate  becomes  incapable  in  the  hands 
of  the  pnrchaser  of  yielding  the  Government 
revenne,  would  he  ontdde  the  scope  of  this  section. 
Mahohsd  Naboc  v.  Kasi  Kath  Qnoas 

CLI..B„aeCal&.194 

8  a  w.H.,ioe 

as.  96  and  154— 

3«t    pAXTiTioir— JmiBDioiiOH  of  Cith 

CouBT  IS  Snm  bbhpbotiko  PABnnox. 

[L  I^  R,  as  Gala,  514 

L  Zk  B^  S4  Cftlo.,  751 

B.     IB^—Sigll    to     abtai*     a    tttlU- 

m*iU—Jnnidiclion  of  Civil  Ormrt.— The  question 
ai  to  the  right  of  a  puty  to  obtain  a  settlemrait  from 
the  Bevenne  anthoritiai  is  not  eicluded  from  the 
jurisdiction  of  (f^  Civil  Conrt  by  the  provisions  of 
s.  164  of  the  Assam  Land  and  Bevenne  Begnlation. 
Patav  Majiia  v.  Brabibav  Dm  Basha 

tfL  U  B,  24  Gala,  aSB 
1  G.  W.  ir,  94 
AB8ATTI,T. 

See  COMFOUBDIMa  Oftbhcb. 

[6  zr.  w.,  SOS 

See  HUBT— CATtUMa  HUBT. 

[7RL.B.,Ap,aB!  ieW.B,Or,S 

Suit  for  damagAB  f&r— 

See   Ktidbhob— CrvlL   Casbs— Cbueiax 
CocBT,  Pbocbbsihm  in. 
[a  B.  lb  B,  A  C,  81:  laW.B^  477 
See    Sfboial    Affbal—SkaiiL     CAVsa 
CovBT  StnTS— Dakaobs. 

[4  B.  LE^  A.a.  81:  4W.  B,  7 
L  Z..  B,  10  AIL.  49 

L  Criminal     toroo—Tireateni^ 

^eiiuree—  Worrfi.— Any  gestnres  calculated  to  excite 
m  the  party  threatened  a  reasonable  apprehenmon 
that  the  party  threatening  intends  immediately  to 
lAer  violence,  or,  in  tJie  Ungnage  of  the  Penal  Code, 
is  "about  to  use  criminal  force  to  the  parson  threat- 
ened, constitute.  If  coupled  with  a  present  ability  to 
carry  sach  intmit  into  execntion,  an  assavlt  in  law. 
Mere  words  do  not  amount  to  an  assanlt,  bnt  the 
words  which  the  party  threatening  ossa  at  the  time 
may  dther  give  his  geatnres  inch  a  meaning  a*  to 
make  them  amoont  to  an  assanlt,  <a,  on  the  other 
hand,  may  prevott  them  from  being  held  to  amount 
to  an  aiMult,  In  order  to  have  the  latter  effect,  the 
words  mnit  be  snoh  at  dearly  to  show  the  partf 
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DIQEST  OF  CASfiS. 


( 


) 


ASSAULT— COM  Jadfil. 

threBtoied  that  the  party  thmiening  has  no  pteaant 
intention  to  dm  immediate  criminal  fore?.  CiMt.  v. 
MOBfiis 1  Bom.,  SOB 

S. Joint  aM&oIt— CatMB  of  aelion, 

— An  BBanlt  nude  bj  parties  proceeding  together 
and  acting  in  conjonction  u  to  time,  place,  and 
•Manlt  ia  a  atngle  act,  and  the  canu  of  action  !■ 
oammon  to  all  parties  BAMBSSim  Bkitiaceasjii 
n  SBiBXiAUir  Cedoxkbbuity     .  14  W.  JL,  41S 


ASSAUI/F  OIT  FUBUO  BBBVAHT. 

1. .  CoIlMtorats      peadali— Pmoi 

Cedt,  t.  858. — A  coUeclonte  peadah,  vbo  had  been 
depntad  to  keep  the  peace  during  a  distisint.  via  aa- 
■Bulted  by  the  prinnen  while  on  hig  road  to  eiecnte 
the  order  with  wlucb  he  had  been  entmited,  the 
priioneri  attempting  to  deprive  him  of  hi>  pnrwanah. 
Said  that  they  were  rightly  conTicted  under  t.  SS3 
of  aMaolting  a  public  terraat  while  in  the  eiecntion 
of  hii  duty.    QmKx  v.  MBim  HirLLAa 

[13  W.  R,  Cr.,  4» 


ixttuiive  ordert  of  Oovernmeiii  pnilithtd  in 
Nainufi  Setenut  Sa»dioiik — I»pmmieiU  of 
earttfor  tht  uit  of  Qovernnt^t  officert  hov  far 
Ugid. — The  mlei  or  executive  orden  of  Goverament 
imnted  at  pagee  26  and  37  of  Ifaime'i  Berenue 
Haadboob  have  not  the  force  of  law,  and  a  public 
•ervant,  acting  in  obedience  thereto,  cannot  be  eoB> 
ridered  aa  acting  in  eiecntkin  of  his  duty  ai  a  pnljic 
itfTanti  if  hi<  act  ii  otberwiae  Illegal.  Accordingly, 
where  on  a  complaint  by  a  sepoy  in  the  Berenne 
Departmeat  depated  by  a  Foreit  Settlement  Officer  to 
impreH  nme  carta  for  the  use  of  the  latter,  that  the 
accused  aoavlted  and  preTented  him  from  seizing  his 
cart,  a  Uaeistntte  of  the  flnt  clan  convicted  the 
■ceased,  ondcr  «.  S6S  of  the  Penal  Code  (Act  XLV 
of  I860]),  for  assaulting  and  obstmcting  a  public 
serrant  m  the  eieenUoQ  of  his  dnty,  and  sentenced 
the  aceosed  to  nndai^  twenty-one  dayg*  rigorous 
imprisonment, — Btli  that  the  conviction  nnder 
a.  858  of  the  Penal  Code  (bould  be  set  aside.  The 
only  offence  of  which,  upon  tbo  evideiice,  the  accnsed 


8.  ~— Publlo      Barrant     aoUng 

muler  warruit  of  attaohment— Drtsm'ay  " 
pahlie  nreant  from  ditehargt  of  hit  d%ly — Pe»al 
Code  (Act  XLV  of  1660),  ,.  353—lfo*-pro. 
dtetion  of  Ckt  Korranl  al  tht  trial.— One  of  the 
■cinsed  was  convicted  under  a,  353  of  the  Penal  Code 

SHanlting  or  usLoz  criminal  force  to  a  public  servant 
the  execution  of  bis  duty)  and  two  otben  of  the 
abetment  of  an  offence  und^  that  section.  But  the 
warrant  of  attachment  under  which  tiia  public 
■errant  was  acting  wm  not  produced  at  the  trial,  nor 
WM  any  seoondary  evidence  given  to  show  its 
eontentt.  Hald,  in  the  absence  m  any  evidence  u  to 
the  terui  of  the  wunnt  either  by  the  production  of 
flu  nigfaialor  In  the  foim  of  seocnduy  evidence,  tt 


PUUZJO     BEBTAITT 


ASSA1TLT      < 

—eoiKliided. 

was  impossible  to  hoU  that  the  convictirai  was  good. 
TuAZEDK  Ahvbii  Chowdhby  v.  QtmB-EHmiBi 
[LIi.  B.,a6  Gala,  680 

Crutokb  Cooiux  Sen  v.  Qvebv-Giipbbbb 

[8C.W.ir.,eOB 

4. liloensad    vaccinator    ftt- 

temptlng  to  take  lymph  tram,  chfld — 
AitatUting  publio  unamt  in  erte^tion  of  did]/  or 
with  intent  to  prtrtnt  him  from  ditekarging  hit 
dul}/-~Fenal  Code  (Act  XLV  ^  1860J,  i.  BBS 
—Right  of  private  defence.— When  a  licensed 
vacdnatar  attempted  to  take  lymph  frcm  a  child  of 
one  petitioner  to  vaccinate  the  child  of  the  other,  and 
was  assaolted  in  consequence  and  received  slight  in- 
juries,—£eld  that  the  vaccinat'.r  was  not  entitled 
to  take  lymph  from  the  arm  of  any  person  who 
objected,  and  his  attempting  to  do  so  was  unlawful, 
and  that  the  petitioners  were  iuatifled  in  assanlting 
btm.  Held  tklso  that  the  ilight  injuriea  received  by 
the  vaccinator  did  not  prevent  him  fnjm  discharging 
Us  dnty.    lUnooBCntA  Hitohi  v.  Eupbbhb 

[8C.w.ir,ea7 


S««  CoKVicnov   .    a  B.  Z..  B.,  T.  B.,  S3 
[10  W.  E.,  Cr,  48 

In  Iiand  Ao^nlsLHon  oaaea. 

Sea  IiAXs  AcQVIIITIOK  Aoi,  1B70,  §.  19. 

rL  I..  B.,  8  Bc^n.,  668 
I.  L.  B.,  17  Bom.,  see 
Sm  Lixv  AcQriBinoR  Aoi,  1870,  i,  22, 

[L  Zi.  B,  17  Calc.  880,  888 
See  LuTD  AotjneinoiT  Aor,  1870,  i,  S6. 

mB.UB,a80 
IS  B.  I..  B.,  800 

—  AoQolttal  vlUioiit  oonnattng— 
See  CBDasix  FBoenDinsa. 

[LZ^B^lAlUeiO 
£  Ih  B.,  10  AIL,  414 
- —  Disqnallfloation  of— 
Set  Laks  AcQVieiTioir  Am,  1870,  a,  19. 

[X.  L  B.,  17  Bom.,  880 

—  Zhrldence  not  taken  In  preaeaes 


B  place  onleM 
n  the  whole  ot 
the  evidence  in  a  case.    QcBBif  v,  BsTiOvrsjf  Lau^ 
[16  W.  B,  Or,  8 

S.  Opinions  of  aaasBaora— Triof 

on  tvo  ehargee— Criminal  Froeednre  Code,  1673, 
tt.  366,  SeS.—Tite  intention  ot  the  LegiilatnK  in 
as.  255  and  266  of  the  Criminal  Procednn  Coda 
in  a  case  in  which  the  accused  wai  tried  on  two 
chaises,  was  that  the  asiesson  dioold  give  a  deOnite 
o^nion  whetlier  the  piiioner  Is  gniltv  A  aith«r  of  thfl 
oftences  charged,  and,  if  so,  of  whiui  of  tht  ehugei 
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DIQSST  at  0ASB8. 


AaSBBBOBa-conli,M>d. 

prcferred  i^intt  htm ;  and  that  the  Jnd^  on  ddi- 

veting  jnd^ent,  ahoald  give  it  with  adrertence  to 

the  opinion  of  the  Mtewon.    Qvbbh  c.  Uaiak  Mix 

[22W.B.,Or,S4 

8.  Oroands  oT  opinioa— ^(s«- 

lort  diffarivg  from  Jitdge. — Aneaion  ought  to  give 
the  groondi  of  thdi  opiniODi,  particuUrly  «hen  titey 
^jter  in  o^nion  bom  the  Judge.  Qcbbf  v.  BcrSHUO 
Amrr  .  .  ,    8  W.  R,  Cr.,  31 

4. Oroiiada  for  opinion— 0<m  o*- 

ttttor  eotKmrrins  ^l^  other. — Where  one  of  the 
two  UMHon  wyi  that  he  thinki  it  proved  that  a  war 
WH  waged  ag^nit  the  (jnean,  that  there  wat  a 
conipinc;  to  cany  on  that  war,  and  that  the  priNner 
ii  gaQty  of  all  the  acti  charged,  and  the  other  awea- 
■or  concmi  with  him,  it  cannot  be  Mdd  that  the 
atMtMrs  hare  given  no  reMcn  for   their  ojdnicai. 

[7  B.  L.  R,  08  :  IB  W.  B„  Cr^  96 

-  Oroonda  of  opinion— iJseoni- 


ti^  opiniont, — The  gronnda  of  each  aMewor'i  (pinion 
ihoald  be  cUitinetl;  recorded  by  the  Judgfc    Qiiibh 


6.  ■ — ^  Beoordlns  opiniona  of  i 

aors. — WhcD  a  judgment  of  aojnittal  ii  recorded.  It 

if  not  neee«  ' 

■en.    Btc, 

7. Omisalon  of  Jndga  to  ntate 

grounda  of  deoialon— Jfaf«na/  trror. — In  a 
trio]  condncted  with  the  aid  of  SMemon,  the  Jndge'a 
onuwon  to  itate  the  ground  of  hie  decirion  ii  not  an 
illegality  which  inv^datei  the  conviction.  Baa.  v. 
Eau.  Eusur  .6  Bom,  Or,  56 

8. Summing    xtp     by    Judge — 

Criminal  ProctA%r*  Cadi  (Act  XXV  of  186V. 
I.  979.— Although  the  old  Criminal  Procedure  Code 
did  not  eiprenlY  provide  for  nunming  up  of  the 
evidence  in  a  trial  with  the  ud  of  aoenoM,  It  ws* 
held  that  there  wai  nothing  In  the  Code  to  prevent 
a  Judge  from  lumuung  up  the  evidence  to  the 
MKHort.    QmiBK  B.  Amaamias 

C7B.IhBqe8:  16  W.  IL.  Or.,  26 

Ctmtro,  QimN  v.  Jogs  Poly 

[7  B.  1^^,67  note:  11 W.  B.,  Or.,  89 

8,  Sammlng  np  evldenoe— On- 

fNtMl  Proeednre  Code,  1883,  :  309— Delivery  of 
opiaioiu  of  anetiort^Seitiotu  Judga,  Dutiet  of. — 
nie  power  of  nunming  up  the  evidence  given  by 
1.  S09  of  the  new  Code  of  Criminal  Procedure  Act 
Z  of  1882,  Ii  intended  to  be  exerdied  in  long  or  inbi- 
e*ta  finrii  and  the  Seinoni  Judge  ihonld  conflue  Urn* 
•elf  to  (amniing  up  the  evidence,  and  thould  not 
obtrude  on  the  aneeton  hii  cipinion  of  the  woithleMneM 
or  otherwise  of  carton  portions  of  the  evidence.  The 
Seinoni  Judge  iliould  alio  conform  ctrlctly  to  the 
words  of  a.  S09,  and  require  each  aMMsor  to 
ftate  hii  opld/)n  orally.  The  Sessions  Judge  should 
not  utiliie  the  services  of  tiie  pleader  for  the  prose- 
cution for  the  puipoae  of  recording  his  summing  np 
to  the  aiieetan.  If  he  is  not  capable  of  recording 
the  nibftaiice  of  It  himself,  lie  should  employ  lU 


indepandant  person  for  that  pnrpoM,  Bkuiuija 
BowiiAsis  v.  BxmiSB 

[L  L.  B.,  9  Oalo.,  876 :  IS  O.  I^  B„  608 

■  10.  Trial  mttt  amt- 

lort  »A«rs  no  evidenot  offarad  bg  proieomtion. — 
In  a  trial  before  a  Semon*  Judge  with  asaaason, 
when  the  prisoner  pleads  not  guiUv  and  the  public 
protecutor  does  uot  olter  evidence  bi  support  of  the 
charge,  the  Judge  ought  to  inrtruot  the  awoawtti 
that  Oiey  are  bound  to  find  the  priionw  not  guilty. 
AiroRYiioirB    ...        .4  MjkU  Ap,  96 

IL Inapeotlon  of  plaoe   of  of- 

tenaa—Fenonal  inipeetion  bj/  Jnige,  Time  for— 
Notice  of  iaitntion  to  viiw.—U  a  8e«ons  Judge 
should  wink  it  necessary  to  vi^  the  place  of  the 
alleged  occurrence  of  an  otCence  under  trial,  he 
ihonld  gire  notice  to  the  parties  and  the  aauiKUi. 
He  should  not  go  without  such  notice  and  after  the 
trial  has  been  completed  by  delivery  of  the  o[dnian 
of  the  assesaors.  Ik  Ha  Oddh  Bbkibi  Nxunr 
SiBOK lC.IbB4l4S 


aminatio*  of  tnitnetiae.- 
Kcoe  of  an  alleged  offence,  it  is  the  duty  of  the 
officer  conducting  the  jury  or  aeecesMS  to  the  ipot 
not  to  infler  an^  other  persons  to  speak  to  or  hold 
any  conunnnication  with  any  of  the  jury  or  asMuors. 
The  Judge  therefore  connot  delegate  to  the  sssiaaiis 
his  own  functkn  of  eiamiaing  witne«»  on  the  spot 
QuiBF  V.  CHumBDUBaa  Sdtcih 

[SW.B,Cr.,Be 

1& Trial    without    MMaaors- 

Fritontr  admiiting  ojftiiat,  hml  pUaiing  itanUg  at 
lime  of  eommitiinff  ii— Criminal  Frictdare  Code, 
1861,  e.  8M.— The  primmer  having  adinttted  before 
the  Court  of  Sewn  that  he  bad  killed  hii  irite.  no 
assessors  were  empannelled.  At  the  end,  however,  of 
his  coufcMion  he  pleaded  that  he  was  not  in  his  r^ht 
mind  at  the  time.  "Hie  Judge,  tliercfore,  piooeeded 
to  record  medical  and  other  evidence  on  tBe  point, 
and  having  come  to  the  oonclnriou  that  there  wai 
no  reason  to  doubt  from  the  priKiner'e  oondnct, 
dthar  prior  or  aubsaquent  to  the  murder,  that  in 
conumtting  the  murder  he  knew  tliat  he  was  doing  a 
wrongful  act,  OMivlcted  the  pritonv.  Stld  that  Qm 
plea  was  in  sffect  cue  of  not  guilty,  and  that  the  trial 
ihonld  not  have  proceeded  wtthout  aiseMort,  and  that 
it  should  be  quadied.    Qtraaa  «.  Coan  Bin 

[6  K.  W,  110 

14. Trial  by  jury  of  &  oase  pro- 
perly triable  by  aaseuora  -Appeal  on  facte. ~ 
Per  MJlOEBAb,  J.  (Hima,  J.,  d»bitanle)—T]ie  trial 


wonld  have  beenentltl  ..         

the  case  had  been  tried  wHh  asecaioH,  ii  not  detiarred 
from  that  right  merely  by  the  fact  that  the  trial  by 
jury  is  not  mvalid.  BhfsBU  v.  Uobiii  Ckuksib 
Bai        .        .        .        .    I.  K  B,  8  Cal&.  766 

16.  Trial  with  the  aid  of  aaaoB* 

aora— Commanoamcnt  of  the  tarlal-Cr>Mn>aJ 


hzcdbyGoOt^Ic 


DIQKBT  01!  CASBS. 


( 


) 


PriMdmrt  Codt  (Act  X  of  ISSaj,  it.  203,  SffH,  USt, 
9811, — nie  MOOMd  wu  ctaninitted  for  tiUt  to  the 
B«Mi(iD*  Omrt  on  a  cbuge  od  murder.  He  plwdad 
not  guUt;  to  tha  tsbu^,  ud  cbimed  to  be 
triad.  ThffsapoD  the  SeKoni  Jndge  ehow  two 
MMBcnni  bstu  one  of  them  wm  ill,  u*  atttoduiee 
WM  at  OHM  ffiipcDMcl  with,  ud  the  SeMioni  Jii<^ 
prooeeded  with  the  triil  with  the  aid  ttf  the  other 
MMMor  aalj.  Seld  thftt  thie  procednra  ww  illegal 
and  oontrm^  to  h.  284  ud  3S6  of  the  Code  of 
Crimiiul  PiQcednie  (Act  X  of  1BB2).  The  ftttend- 
•nce  of  me  of  the  MMHOn  harlns  been  diipetued 
with  befiwe  the  commoioement  <a  the  trul,  the 
Smbou  Judge  onght  to  bBve  ehoeeo  tikother  imwtt 
in  hii  {dace.  A  teial  in  the  SeMon*  Court,  "  with 
the  Md  <d  UHMon,"  doee  not  begin  with  the  readii^ 
ci  tlie  charge,  m  the  tntmon  are  cboaen  under  ■.  273 
of  the  Code  of  Criminal  Procedare  (Act  X  of  1882), 
mis  "  t^B  accnaed  doe*  not  plead  to  the  diarge 
cr  cUma  to  be  tried.  (Jdbin-Bupbssb  v,  Babtuho 
[L  I..  B.,  16  Bom,  CU 

10  i AwMioM     prerented     to? 

death  or  Ulnege  from  attendlns  a  trial— 
Crimi»al  JVoMd«ra  Codt,  n.  96S,  S85.— During 
the  conne  of  a  trial  before  a  SeanoQi  Court  with 
three  aMCNori,  otu  ■■fiir  died  at  aa  earlj  ttage 
of  the  ^oeeedinge,  latw  on  another  a wwaor  became 
too  ifl  to  take  any  tnrtber  part  in  the  trial,  and  the 
tlnrd  aMeMiiwaeobUged  to  retire  at  thef    '-'-   * 


r  Umnuhont  the  toiaL  llkia  oondi- 
tioD  iwt  harinK  been  tnUlled,  the  pnceedings  before 
the  StaAoat  Court  mnet  be  eet  adde  aa  having 
(with  resud  to  the  pToririooa  of  a.  268  of  the  Code 
of  Ctiic£ul  Proeednze)  beai  hdd  before  a  Court 
not     having     joriadictiim.      Qirm-EiiTRBsi      v. 

[I.  I..  B.,  18  AIL,  887 

17. Bflbot    of    InoapaoUr    of 

MBaiBnTi  to  nndantend  the  proooodlngi— 

CrimimtU  Frocidn-t  Codt  flSSaj,  t.  S8S.~ 
Thrae  aaKMort  were  choeen  to  aviat  the  Conrt  at  a 
triaL  Before  the  caee  commaiced,  it  wai  ditcovered 
that  raie  of  the  aaaeieon  wai  deaf,  and  hie  preaeoce  wai 
accordingly  ffitpeneed  with.  Hie  trial  {moBeded  with 
two  tMeMora  ^eaent  i  but  after  the  PabUo  Pnieecntor 
had  cloaed  hia  caie,  it  waa  diaooTered  that  one  of 
the  romJning  awMaota  waa  ao  deaf  aa  to  be  incapable 
of  tmdcntanfog  the  proceedinn.  Under  theas  cir- 
iiiiiimlaiii  la.  it  waa  Md  that  the  trial  haviiig  been 
hdd  with  ptaetieaQy  only  one  aeacHor,  the  proccedingi 
ought  to  be  est  aade  and  a  new  trial  ordered  QcaBM- 
'*^— la  «.  BiwT  Lal       .    L  Z..  B^  SI  AIL,  106 


R][ad,SB6 

Oor.,87 
tIhB„98Bom..4a8 

Stt  AsHdnaiBUOB  divaux'a  Aoi,  1B67, 
a.8S  .        .        .       eHad.,84e 


AaSSnUS—ettmdudtd. 

jSm  AsxcniTBATOB  Gbhkbu/b  Aot,  1874. 

a  S6  .    L  lb  B.,  26  Calo,  64,  66 

ilC.W.If,BOO 

SaaCAMsrHaaa  CoKFAyz— Wamixa  UP 

— Costs  akd  Cuuu  ov  Abbhib. 
8t»  Cabib  dtobb  CoMPAar— Woronra  vr— 
Ddtub  utd  Fowxas  oi  Liqunucons. 
[I.  L.  B^  18  Oalo.,  81 
8m   Cabbb   mmnt   BnuBsinATiTB    o> 

DaonuKt  pBBsos. 
See  Cabbb  TnTDan  Sau  dt  Bzaoiriiov  or 
DBoana— DuTUBunoii    o>    Salx-pso- 

OIBSI. 


absiqument. 

Sm  Casis  vn»B  Dxbtosaxd  Csbditos. 
8at  Casu  vnaxx  Bquitablb  ABBianairc. 
Bm  Cases  ukssb  tmoi.YKiCY~A3Biav- 
laws  BY  Dbbiob. 

AsaxomcEirr  07  oaosx  or  actios. 

St»  GHAifFSBTi     I.  Zi.  B.,  8  Bom.,  408 
5m  Cobtbaot  Act,  a  28. 

[t  I..  R,  B  Calo.,  4 
L  I..  B,  IS  Bom.,  4B 
As*  Pboxusoby  IToxB. 

r8aihB..o.a,i8o 

1 1..  B..  11  Kad,  290 

L Prftotioo  of  CoortB  in  India— 

Biffht  of  attigum  to  nte.—ln  the  practice  of  the 
Conrti  of  lodiai  it  ii  lawful  to  aoaign  choaea  in  action 
when  there  ia  neither  fraud  affainit  iu^Tidnali  nor 
■pedal  TiolatioD  of  the  mle  of  public  policy.  The 
aadgnee  of  a  claim  for  rmta  cao  nie  under  Act  X  of 
1869.  HOBUHATB  HnzooKDin  v.  Hooab  k  Ca 
CW.  IL,  1664,  Aot  X,  197 

a.  Bole       In     oqnitjr.— ««nA/«— 

There  la  nothing  in  equity-whlch  preventi  a  suitor, 
pen^ng  a  init  or  any  other  legal  proceeding*,  from 
aarignii^  the  whole  or  aoy  part  of  Uie  lubject  of  liti- 
gation. Ptr  FebaS]  J.,  iu  Qbosb  c,  Axibtaicati 
Dasi    .  4B.L.B.,aC,l:iaW.B.,aci8 

8ta  Baxlal   Hooebbjbb  c.   Haxas  Ckaxd&a 

[3  B.  lb  B.,  O.  C,  180 :  U  W.  B,  O.  a,  0 


Bmii  i»kitow»»ame. — CI 

in  thia  country,  and  they  are  alao  aadgnable  in  Bog- 
land,  although  at  Ian-  the  aarignee  cannot  sue  in  hi« 
own  name.     Iva  Uohttk  Laxl  v.  BnoDtiif  Eobs 

[ew,B..a48 

^  ■ —  BishtofpnrolLaaerofdsareo 

to  aOB  for  poaaaaaion.*— Choaea  in  actiati  are 
aadgDable  by  ^vil  Courta  in  thi*  country,  which  are 
not  merely, Court*  of  Law,  but  alao  Courts  of  Bqnity. 
The  porchaas  of  a  decree-hiAda^i  right*  and  intereaU 
in  detseed  land  may  sue  to  ri 
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DIGEST  Ot  CASES. 


(  Be*  ) 


ABSIGimCEHT  OF  CKOSS  EET  ACTIOlf 

if  tie  thing  pmchued  luve  no  ftctaal  eiiitence,  bnt 
nsta  (m  mere  poaubUit;  i  if  legally  saleable,  it  wu 
eqnitoblj  an  anignable  came  of  action.  HmrBinrjirH 
81SSH  c  Lnu  IftrKD  SnrQB        .       11 W,  B.,  B 

8. SindfiLate—Fro- 

mittory  aole — Small  C<uu»  Co*rt,  Uadra: — Ac- 
cording to  Hinda  lav,  not  only  ia  tbs  beneficial 
Intortat  in  the  mbject-joattei  of  the  contract,  but 
the  contract  itielf,  aoignable ;  the  assignee  therefore 
may  me  in  his  own  name.  This  decline  ii  appli- 
eaUe  to  inits  brongbt  in  the  Uadrae  Snu^  Canie 
Court  Vnoixim  aoiuTAm  Jahaebb  Akku 
V.  Mdorbuwki  Coim  4  HwL,  176 

Easasbaoha  Sahib  v.  Basoutaiii  Naiak 

P.1CmL,160 

8. ABDlsnment   of    bond— Oi/t- 

got'*  oonteut, — The  obligor*!  conient  i«  not  oecesw; 
to  the  aanftnment  of  a  ccmmoo  monej'-bond.  Esihta 
CsBTTi  V.  Balikaka  Chbtti  1  MacL,  18S 

7. Bight  of  aaBisnee  to  auB— 

Promifoty  motet  not  Made  negotiahle—Aitigne^i 
right  (^  t^t. — Held,  where  a  pronuMory  note  made 
payable  nmply  to  the  payee  without  the  addition  of 
the  irordi  "cMer"  or  "bearer,"  and  therefore  not 
negotiable  *«i  aaugned  to  a  tbird  petion,  that  the 
aadgnw  could  me  upon  snch  note,  a  choee  in  action 
being  by  the  law  of  India  aaugnable,  aod  that  the 
aidgnee  could  soe  in  the  Coort*  of  India  m  Ida  own 
name.    Eabhaha  Lai.  «.  Lohhtso 

[L  II  B..  1  All,  782 

8t Purekaitr  of  moiety 

Hf  right  to  damagee. — Where  tbe  plsiatift  pur* 
cuied  from  a  certain  person  a  moiety  of  whatever 
the  latter  might  obtain  as  dacoages  from  the  defen- 
dants for  the  breach  of  a  contract, — Hsld  that  inch 
a  tnnsfer  did  not  confer  on  the  phkintift  a  right  to 
— e  the  defendant!  for  a  nunety  of  the   damage*. 

" — tat.  McHOBSKifl' AiLr 

[1  Ha;,  482 


0. ~- Anndgamatiett  qf 

joint  debt  aitd  pertonal  debt.— A.  joint  debt  cannot 
be  unalgamated  by  a  coloniable  asaignment  with  a 
personal  debt,  so  as  to  give  the  assignee  the  right  to 
■ne  in  respect  of  both  debts.  SBEiHimBi  Vim,  c. 
KiLWiirazSBK.  .  lBjde,188 

la 


Order    direeting 

tereaMt  to  pag  ttOMg  o»  aeeomtt  of  adva»oe.-~iji. 
order  j^racl&ig  a  servant  to  pay  at  an  nncertun  time 
a  cotUu  sum  of  money  to  the  payee  on  acconnt  at 
advance  is  not  a  cheqae,  and  the  payee  cannot  trans- 
fer the  Mme  to  a  third  party  so  as  to  give  snch  third 
party  a  right  of  actum  against  the  drawer  of  snch 
«rdar.  Nor  is  inch  a  document  evidence  ot  a  debt, 
fntMing  the  parson  to  whom  the  same  is  trantfeired 
to  CQUtcnd  tint  by  the  nlo  to  him  he  acquired  the  in- 
ter«t  in  a  debt  due  by  the  writer  of  the  order  to  the 
payee.    BnuAO s.  DbBbbtom       .    SIS'.  W,  880 


XL' 


Smit   to    reeover 

potieetion  of  land  and  for  damage*. — In  a  sole- 
(■■mall  between  S,  the  asngnee  of  the  pluntiff,  and  the 
(Msndut  and  a  third  party,  it  was  agreed  that,  as  S 


ASSIQinUlN  T  OT  CHOSl!  HT  ACTFIOIT 

— contiMi^. 
held  less  seer  land  than  the  other  two,  tho'e  should 
be  an  equal  division  between  the  ehareholders  within 
a  cortMn  time,  and,  in  case  no  divi^n  took  place,  that 
B  abonld  be  entUled  to  damagea.  In  a  suit  by  the 
plaintiff  to  recover  possessiaD  of  cettun  seer  land  and 
a  certain  snm  as  damages  for  breach  of  the  contract^ — 
Seld,  if  it  was  a  mlt  to  enforce  a  contract  made  with 
B,  wMch  contract  did  not  convey  any  right  in  specific 
lands,  the  cause  of  action  was  one  not  legally  aasign- 
able.     JlTBBinniHrH  Snia  c.  Shiobaj  Sihsh 

[fi  IT.  W,  184 

12. SaUofp<a»^ari 

riahti. — When  a  patnidar's  rights  and  intei^ 
e^  in  a  patni  are  sold  during  the  pendency  of  a 
suit  brought  by  hitn  against  his  tenanta,  the  puT> 
chaser  acquires  the  patnidar'a  privilege  to  carry  csi 
the  soit    WnaoK  c.  Teb  QoTSBinEBHT 

[12  W.  B.,  122 

18.  - 


ment  of  froperlg — Mtignment  of  right  to  t»t 
for  Bontpeneation.—Tiie  mere  right  to  sue  for  com- 
pensation for  the  wrongful  attachment  of  moveable 
propoty  in  execution  O!  a  decree  is  not  transferable 
by  sale.    Fbaoi  Lali.  e.  ?Atbr  Chaitd 

CL  I»  B..  5  All.,  207 
14.  - 


-Where  A  has  sold  his  decree  to  B,  the  purchaser, 
B  can  sne  oa  it.  litniiioOBirBitBaSA  EEAinni  v. 
Mbhbb  CBimrD  .    W.  B„I86^818 

But  the  decree-holder  should  apply  to  the  Conit  to 
certify  any  trauatei  of  his  interest  In  the  decree, 
otherwise  the  Court  may  take  no  notice  of  the  trans- 
ta.  Eebttbb  Mobvn  CavnitiDBiA.  c.  Isbab 
ComsBB  SiraiiA  .  .  II W.  B.,  271 

16, Bight  of  assignee  to  exeoate 

deoree — Aiiignmtnt  qf  deoret. — When  a  decree  u 
assigned  to  A  for  his  benefit  in  the  name  ot  B,  B, 
the  ostensible  decree-holder,  may  take  out  ezecutitn. 
PtTBHA  Ceahd&a  Box  o.  Abkata  Chabd&a  Bot 

[4  B.  I..  B..  Ap,  40 

16.- 


Attignment  qf  de- 
cree.— A  Court  Is  not  bound  to  admit  the  aasignee  of 
a  decree  to  eieeutioii  thereof.  If  there  is  no  dispute 
it  may  admit  him,  or,  if  the  dispute  ia  one  which  it 
can  decide,  it  may  try  the  pomt  in  dispute,  and  uptm 
the  result  of  thai  trial  admit  the  assignee  to  carry  on 
the  decrae.  Btshtoo  CznBB  BsooatnT  e.  Eibebr 
OOFAX  HiSBBB         .        .  IS  W.  B.,  20T 

17. ■ — —  -     Aitigiuiient      of 

em-parte  decree  for  renf.— When  an  ex'parie  decree 
-  ■  ■       -  "  '&.f         ■ 


tor  rout  bat  bem  sold  by  the  deeree-boUer,  there 

of  law  in  Bengal  which  forbids 
from  carrying  on  the  suit  instead  of  the  lam 


0  rule  of: 


landccd. 


BiBODB  BSHAXSB  MOOEBKJBB  r.  BiBX  VASAIV  KoT 

[6  W.  B,  Aot  Z.  ra 

18. ■ — Atitgnee  of  de- 
cree Milder  Act  X  of  1859.— The  purchaser  of  a  de- 
cree under  Act  X  of  18S9  ia  entitled  to  ask  the  hddei 
for  a  power-of-attomey  to  proceed  with  the  execution. 
Bbuo  Cookas  Huuiox  V,  Hob  HOBini  Bibu 
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ABBiamonrF  or  OHosa  en  Aonoir  ; 


19.- 


Atiiffimtnt  qf  Axt 

Z  of  18S9  (Jser**,— Thera  Ii  no  prthibiUon  or 
rale  of  Uw  forbidding  tbe  mm'gTiniwii  of  a  decree 
under  A<:tX  of  1869,  any  more  thMi  any  other  deci«B. 
Ik  TBI  luiTiB  oi  Jumiuox  HoozzBJn 

[14  W.  B..  815 

SO^ Bight    of  WBlsnee  to    «p- 

pMl — Mriffnmtnl  iff  imttnit  in  nuf, — Wliere  ^e 
whole  tntcmt  of  %  tSia  pUutiil  hftd  b««n  tnorfened 
wtth  hii  nuqnaHfied  ameoi,  and  the  trtniferee  wm 
fubfUtnted  fer  the  original  pUnliC  ia  the  Terr  in- 
ctotioo  id  the  caw,  th«  detcodaDt'i  writtm  defence 
\Ana  afterwvdt  pat  in  vrithont  demur,  it  wh  held 
not  to  ba  neceMuy  for  the  orif^nal  phuntifl  to  be 
•Modated  with  the  trtniferee  in  an  appeal  bj  the 
Utttt.  HmnEBooDnv  HoJooksib  «.  FAJtBDTTr 
CavsH  Qrobb  IB  W,  B^  191 

SL Smnhattr         nf 

righlt  and  inlerttU  of  plaintiff".— A  F*'*/  ^^  P*"* 
chaw  the  right*  and  intereit*  of  the  pUtntiib  after 
ft  foit  baa  ben  dinmiaed,  ii  not  entitled  to  appeal 
aniuit  the  order  of  dinuNal  without  joinli^t  the  ori- 
gbU  pUintiSi  in  the  niit  at  appellants.  DsDinroo 
BowDAarx  V.  Snnroo  Bmia   .         16  W.  B.,  lOS 

S—  JmxwFiTTU  Ceattkbju  v.  Ceuvsxb  Kut 
Bbutaokauu   .        ,         .        e     W.  Br,  811 


S& — — Pnreha$erqfriffU, 

title,  and  iiOtrett  ta  tnil.—th.e  porchaier  of  the 
right,  title,  and  interest  of  a  defendant  in  a  mit  in  and 
to  the  land  the  robject-matter  of  that  nit,  haa  no 


7B.l4.B.,14e:  ie'W.B,4BB 


the    defendant 
SB. 


flnt  iniUnee,  and  obtained  a  decree  declarii%  A'l 
right  to  a  bonie.  He  IKitrict  Conrt  on  appeal 
revened  tU*  decree,  and  rejected  A'a  claim.  The 
Eigh  Conit  rereiwd  the  decree  of  the  Uitriet  Conit, 
tad  remanded  the  appeal.  The  Didriet  Court  on 
remand  oade  a  decree  eonflrmiDg  the  original  decree 
of  the  Court  ot  llrit  inatance  in  A'a  bvonr.  Bnb- 
■eqnoi^  to  the  hft^menUoned  decree  of  the  IHttriot 
Orart,  B  lold  the  honae  to  C.  B  then  praterrad  a 
•ptdalappcalto  the  B^h  Conrt,  bat  died  brfore it  waa 
heard.  Sold,  nnder  Act  Till  at  1869,  that  C  oonld 
not  eai^  on  the  apedal  appeal  after  B'l  death. 
VoBUswAM  Bixvn  Phaxax  o.  Eubeua  Skut- 
xson  L  Zk  B.,  S  Bom.,  MB 

—PnreiOM  of   right 


tffapfoal—^tut  qA  o*  to  liabiliii/  for  eotit  i* 
lower  Conrt— Bfocnlatif  pnrekato,  PoUou  iff.— 
Where  the  right!  and  intererti  of  the  idalntifl  In  a 
■nii  which  waa  dinuned  were  purchased  bj  thlfd 
paitiea  who  filed  an  appeal  in  which  thej  deacribed 
thamelTM  at  plrintiffttppellanti,  togethv  with  the 
original  pla>i>tifl%  and  Uie  origioal  decreqwai  cw 
tmed  with  oo^—Seld  that  the  pnrchaaen  took 
the  portion  otpUntiSi,  with  ftU  tbe  litkt  and  liaU- 
lUiaa  of  plaintiA  from  the  eommeneement,  InelndlnK 
UatdUtT  lor  all  cotU  unrded  ag^Bit  tbt  jiUta^ 
pumOy  wlthont    Umltitign.     Omm- Ottg^  tke 


ASSiairiCENT  OT  CHOBl!  TS  ACnOlT 

— eonelmdtd. 
tpecalatire  pnrchaie  of  a  rlcht  of  appeal  to  he  reco^ 
niiod  bj  a  Conrt  of  Jnitice  ?    TaovLooEaonATH 
BAmBJu  0.  BsnmABns  CBumiit  Sibeab  Cbow- 
sEimT  .        .       IS  W.  B..  486 

ASSOCUTIOZT. 

Htog»I- 

St«   CoHFAm— Fobvahoh  afd  Bieu- 
TBATioir    .  i:  I,.  B.,  19  IbtcL,  81,  SOO 
[L  L.  B.,  90  Had.,  68 
BsglBtratlon  of— 

See  Cabbb  ITHDBB  ConANZ— FOXMATIOT 

ABU  BBaniBATioir. 

Bee  iKJirHOnoN—SPBOIAL  Cabbb— BUAOH 

ov  AaniBmiiT. 

[L  I<.  B.,  1  Bom.,  660 

Withdrawal  flrom— 

Bet  CoKFAFT— Wiimnni  rp— Costs  uto 

ClAIHS  OH  AasBTB. 

[L  I^  B.,  18  Had..  8B 

ATTACH3CBII!rT.  Col. 

1.  SmnoTS  or  ATTAosicBin!     .        .    E07 

(a)  Antirm  ob  Pbnbioit    .        .  fi67 

(()  Boou  Of  AooouvT  .  669 
(e)  BiniiDiiro  LSD  HovBB  Matb- 

BiAxa       ....  670 

(d)  Dbbts         .        .        .        .  G71 

(•)  Dbobbbs                                .  S?4 

ifi  EQirtTT  or  BsDiMpnox  ,  676 
<^)  ExnoTAKoz  .  .076 
(i)  Ikmotbabui  PxoPbbtt 

osax&bd  wiTK  Uaiiitxv- 

(i)  ^oiBT  Fault  aro  Bbtbb- 

noiiAST  Intbubtb  .  .  67B 
(j)  LiTiBBii  n  Post  OmoB  .  'ESI 
(t)  Maihtbvakob  .881 

(/)  Pabxbbbshif  Fbofbbiz  .  Ml 
(m)  Pbbueablb  ABTiOLBg  .     688 

(■)  PbOFBETT  Atr&   iFIBBIgTHT 

PBOFBBTI  ov  TAKions  xnriH  681 
(o)  Bnwt  01  SviT   .        .        .690 

(j))  Sauxt                       .        .  efti 

(3)  Tbttbt  Pbopbbtt                 .  eSS 

tr)  Wa»b8  ....  694 
(«)  WBAsnrs    Appaxil     a  k  d 

'                          Obbauhts                       .  SM 

2,  AXTAaHHBRT  XBVOBl    JUDaxKBT       685 

8.  ATiAOHKiira  ov  PBuoir       .        .    603 
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DIQEST  OV  CASES. 


G.  Fbiobity  or  ATTAOHioirr 
6.  AuiirATioK  Tttntnia  Attaohhbiit 
7-  AiuoBUmT  rxtTDiHO  Afpbal 
8,  LiABiUTt  lOB  Wbomotitl  Atiaoh- 


8.  STKimra    ora  KxKonrioii    Pho- 
cmsDiaB,  EnsoT  tiv,  oh  Attaoh- 

8te  Cabbb  iraiiiB    Cum 

pBOPiBTr, 
Set  Cahbb  imsiB  BQinTY  ov  BmiinTtOH. 
Sm    Skkochok  ov    Dicbbs — Lubiliti 

MB  WBOitosm,  Bnonnoir. 

SB.  I..  H.,  A.  C,  418 :  IS  W.  R.,  S9Q 
B.  L.  B..  308  note  :  U  W.  R.,  616 
I.  Ii.  B.,  8  Bom.,  74 
5m  Cabis  (rasBB  FoBnrniBR  op   Fbo- 

TBBIT, 

S<(  Cash  vitdib  Insoltbhcx — Ci>uits  ov 
Attaohihs   Cbsditobs  ahd    OnioiAi. 
AasrasMB. 
i^M   Omus    o>  Pboov— AcTAOaioaT    IK 
BxBounov. 

[8  B.  L.  B^  866 :  17  W.  B.,  IM 
4  C.  W.  W,,  161 
AbaeuoD  oC— 

5m  SAI.B  a  EZBOUnOH  OI  DiOBBB— SlT- 

Toia  ABiDB  Bam— iBiUQiTLAmir 

IB  W.  E..  416 

n  w,  B.,  asa 

'  L  I^  B.,  8  All..  86 
L  !•.  B.,  10  AIL,  606 
I.  L.  B„  18  CaL,  188 
L  Ik  B.,  16  Bom.,  aS2 
L  L.  B^  ai  Cftlo.  689 
I.  Ik  B.,  18  Hftd.,  4S7 
L  Ii.  B.,  21  All,  3U 

by  two  Courts. 

Bte  Cabbb  tiHDBB  Salb  in  EzBfnnioH  ov 

DBOBBB— iNTALm       SAX.BB — Waxt      0' 
JVBIBSIOXIOS. 

L  SUBJECTS  OF  ATTACBUKNT. 
(a)  AmnniT  ob  Pbhbios. 

1. Annuity  cliarged  on  eatata— 

cm:  Ftaetdmn  Code,  1859,  :  206.— An  snmatv, 
the  paTnent  of  wUdi  U  a  chArge  upon  an  eitAte,  ii 
property  which  cui  be  Atteched  under  the  proTlnont 
of  1.  306,  Act  Till  of  1869,  >t  the  Inftwice  of  the 
pemn  who  bsi  inherited  the  eitite  from  the  ffrantoi 
of  the  uumit;  and  by  whom  the  annuity  i*  pAjable. 
Dbbbaj  Uajsxab  CaAKV  v.  DatrH  Coomabu  Bibbb 
[17  -W.  B.,  264 

a. Btdpendfl  allowad  to  Uyaore 

Prlnoea. — The  itipmde  allowed  b;  Qovenunent  to 
thememben  of  the  Ujure  family  oumot  be  attached. 
UisoxiD  Efsvlbabh  «.  Kahokbd  Bubbbboosbbb 

[Tw.B^iee 


AVTACnXEtrr—eiHUimitd. 

I.  SUBJECTS  OP  ATTACHMENT— cMJtnwif. 

8.   — — —  Pay    of    Caniatlo     Btlpan- 
diary— Jfad.   Seg.  ir  of  1831— Act   XXIII  of 

1838.— -1!hB  Btipeiid  of  a  Camatic  idpendiary  li  not 
liable  to  attachment  in  exccntion  of  a  decree  obtained 
sgainit  the  itipendUry,  it  being  one  of  the  deacrip- 
tions  of  pernnaf  |;TaDta  eipraat j  protected  from  at- 
tachment in  Ktirfaction  of  any  decree  oc  order  of  a 
Comt  by  i.  8,  B^plation  IV  of  1631,  extended  by 
Act  XXIII  of  183S.  Tlitae  enactment!  were  not  im- 
pliedly repealed  by  k.  £06  and  23?  of  the  .Code  of 
Qvil  Frocedare.  Masokbd  Abdul  Taxab  Sahib 
0.  CoKAimim  Baica  Baicx  AizsHaAs 

[4  Had,  277 

4.  AUowaneo  charged  on  ««- 

ttite—A»miil^— Civil  Proeeditre  Code,  1859,  i.aOS. 
— Where  a  d^  ii  eiecntcd  stipnlatln^  the  grant 
of  a  regular  m^ntenance  payable  from  the  grantor*! 
eatate,  and  recoverable,  in  the  event  of  non-payment, 
from  that  eitate,  the  allowance  a>  granted  ii  property 
which  can  be  attached  aoder  Hie  provtgioni  of  a.  206, 
Act  TUI  of  1869.  Bhabt  Hobbbik  v.  Nuiibboo- 
BUBA  Ba&Jjx .        .  11 W.  B.,  188 

5.  Polltloal        i>enalon— Civil 

Proced»n  Codt,  1882,  ».  066,  tttb-t.  (g)—Fay 
nealt  dt»  intd^  lit  Oudh  loam  of  1888  and 
1842—Exmption  from  liabilila  to  aliackme»t 
for  debt — Although  it  is  probable  that  the  enact- 
ments of  s.  266,  Ciril  Procedure  Code!  1882,  were 
not  meant  to  cover  pen«<ong  payable  by  a  tordga 
State  when  remitted  for  payment  to  their  peaaionen 
in  India,  they  certunly  include  all  penaiona  of  a 
political  natnre  payable  directly  by  the  Oovemment 
of  India.  A  pennon  guaianteod  payable  by  the  lattei 
by  a  treaty  obligation  contracted  with  another  i&ve- 
reigu  power  ia  m  the  ftiicteit  aenae  a  political  pen- 
sion. An  allowance,  payable  by  the  wvcmmoit  of 
India  under  an  arrangement  made  betnten  the  King 
of  Ondh  and  the  GoTemoT-Oeneral  in  1842  for  the 
benefit  of  member*  of  the  Eing'i  family  and  boni»- 
bold,  and  their  respective  heirs  in  pe^etuity,  and 
payable  to  one  of  nich  hora,  who  has  inherited  it,  at 
hia  share  in  the  interevt  in  the  Ondh  loan  of  184i2,  it 
a  political  peniion  within  the  meaning  of  ■■  S66>  fub- 
s.  (ff).  Civil  Procedure  Code,  1882.  The  arrange- 
ment of  1842  cannot  be  treated  as  merely  a  provision 
out  of  the  King's  private  estate  tor  the  nuuntenance 
of  members  of  hia  family,  there  having  been  in  a 
State  like  that  of  Oodh  no  diatinctioii  bSween  State 
propaij  and  private  property  vested  in  the  sove- 
reigu.    BUHAXBAs  Natb  r.  Imdad  Ali  Eban 

rt  L.  B.,  IB  Calo.,  216 
Ii.  B.,  17  I.  A.,  181 

6.  ArreaTB    of    yeoml&h    pen^ 

■Ion — Smil  agaiiut  repreieiUaiivet  if  geomiak- 
dar.—Aireut  of  yeomiab  penrion  due  to  the  estate  at 
a  deceased  yeomUhdar,  which  have  aocidenUUy  aeon* 
mulated,  are  not  sabiect  to  attachment  in  latisfac 
tiui  of  a  decree  of  a  (Avil  Court  obttuned  agunst  the 
repreMutativai  of  the  yeomlahdar.  AifoimfoirB  Cabb 

[61CIUL.871 

7.  — Tora  gania  iiBik.~Peiuiou4  Act, 

*^.^Atangwai  hakls  not  eumpted  from  attach- 
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L  SUBJECTS  OF  ATTACHVENT— AimfMHw^. 
mmt  under  a  decree  of  k  GvD  Conit  by  e.  11 
of  the  PeniiDiu  Act  of  1871.  Sbokbtasx  ov  Statb 
g.  Ehsvobafs  Jbydkan]) 

[L  Ih  B.,  4  Bom..  482 

8,  Arrears   of  peivBloo   due— 

Cirit  Frocedttre  Code,  1877,  i.  26e~  Saleable  pro- 
perty.— In  cM«  of  pennoiu  not  exempted  from  attftcli- 
ment  nnder  a.  SIS6  of  the  Civil  Procednre  Code 
(Act  X  of  1S77),  it  'a  only  Bimn  in  reipect  thereof 
utnally  seemed  dne  th&t  are  sttachkble  in  eiecntiou 
of  s  decree.  Tuffooitool  Saniiit  Ehaa  v.  Sughoo' 
uatA  P»rthad,  14  Moor^i  I.  A.,  40:7S,  L.  R.,  ISO, 
cited  and  fallowed,  Bkdtbitb  Chthtdbb  Bot  t, 
Uadhub  Chuitdik  Bbv  .    6  C.  Ii.  B.,  18 

8. Oratnity— Ciw7         Froetdmn 

Code,  1892,  t.  S6e  (gJ—LiaUlitf  to  attaekmemt  in 
extcution  of  dtwvt.—The  bar  In  i.  266  of  the 
CiTil  pTocednre  Code  to  the  stt&chment  of  gratuities 
allowed  by  GoTemmBnt  to  iti  ei-aerranti,  military 
and  civil,  li  not  limited  to  gnch  gratnities  u  are 
allowed  to  "  peniionerB,"  bnt  applies  ta  a  gratnity 
srsnted  in  cocjideration  of  put  aerricei.  Bawiic 
Dai  «.  Mat.  Cbahs    .        .    I.  L.  B.,  6  AU.,  178 

10. Civii   Proctdm-e 

Code,  18Sa,  I.  366-Ziaiililfio  aUaehment- Oift 
~D»liver}i—A<H  IV  of  iSm  (Tranuftr  of  Property 
AdJ,  t.  123- AH  IX  of  1&2  (Contraet  Aat),  t.  90. 
—i,  a  servant  in  the  employnieDt  of  the  Bast  Indian 
Railway  CempaDy,  wis  recommended,  by  the  Traffic 
Manager,  a  bonus  in  oonrideration  of  long  and  good 
■ervicei.  This  recommendation  was  sanctioned,  and 
the  amoDOt  of  the  bonna  wa«  received  by  the  District 
Paymaster.  Before  payment  to  K,  the  money  was 
attached  in  execation  of  a  decree  obtained  agunit 
him  by  J.  Beld  that,  inasmnch  as  the  bestowal  of 
the  money  was  a  nift  of  moveable  property  of  date 
sabseqnent  to  the  1st  Jaly  1BS2,  and  was  not  evi- 
denced by  a  registered  instrnment,  it  could  only  be 
effected  by  actnal  delivery ;  that  as  there  had  been 
no  sDch  delivery  as  completed  the  transfer  («.  133 
of  the  Tranrfer  of  Property  Act  and  s.  90  of  the 
Contract  Act),  the  money  w*«  not  at  £■■  disposal, 
and  be  oonld  not  have  (nforced  payment  j  and  that 
the  money  was  therefore  not  liable  to  attachment  in 
execntim  of  a  decree  against  him.  Jurxi  Sab  i. 
East  Insiah  Bauwai  Cokpaity 

[I.  Ih  B,  8  All.,  884 

(t)  BooxB  or  AoootrsT. 

U. Aooonnt    Books.— Books     of 

acoonnt  cannot  be  attached  in  eiecntion  of  a  decree. 
Ik  bb  Pbbtavji  CcBBBm  .      8  Bom.,  O,  C,  4a 

AlMOOOHTA    Pebbhas  t.    UroSSTFOI',  CoBBir  k 

Co SIT.  W.,  884 

12. ; —  Order  for  produc- 

iio»  f«  Court  hg  Court  eseeutins  decree.  -  Althoagh 
a  CoiUt  win  not  allow  acconnt  boob  to  be  attached 
and  broQffht  to  sale  aa  mere  waste  paper,  yet  to  pre- 
vent a  indgmeot-debtor  from  making  away  with  lui 


ATTAQSaumT— omliiMMii. 

1.  SUBJECTS  OF  ATTACHireNT--craft'iwn}. 
applied  for  by  attftchment  of  debte,  to  require  the 
jndgment-dehtor  to  produce  his  boolcs  in  Court  and 
leave  them  in  the  custody  of  the  Court.  Adjooshta 
Pbbshas  i^  Middlbtov,  Cohbh  k  Ca    ' 

[8  IT.  W.,  884 

(e)  BmLsnTQ  Am  BavBB  Uatibiass. 

18.  KaterUls   of  hoiue— Pm- 

perts  tpeeifieatlg  mortgaged—Ciril  Procedure 
Cede,  1883,  t.  368.— S.  266  of  the  Civil  Proce- 
dore  Code  (Act  X  of  1S77),  prov.  (e),  does  not 
prohibit  the  nle  of  property  specifically  mortgaged, 
albeit  that  the  property  be  mateiiali  of  a  house 
belong[ing  to  or  occulted  by  an  agricnltnrist. 
BBAevAiTDAB  D.  Hateibeai   L  Ii.  B.,  4  Boia,  2B 

14. BaUding    nuttertals— C^'I 

Procedure  Cede,  :  SSS,  cl.  (e),  aitd  Explauatiou 
(a)  aud  I.  395 — Altachneitt  and  tale  of  iutldiug 
materialt—Sateoble  diwtribtUioa  of  proeeedt  of 
iale..~By  cl.  (o)  of  I.  266  of  the  Civil  Pit>- 
eednre  Code  (Act  X  of  1877),  an  ordinary  jndgment- 
creditor  is  precluded  from  attaching  or  selling  the 
msterials  of  a  honse  or  other  building  belonging  to  his 
jndgment^ebtor,  bat  by  Eiplan.  (a)  of  the  same 
secooQ,  this  pMhlbition  doea  not  extend  to  a  creditor 
wIiDie  decree  is  for  rent,  ffetd  that  ss.  260  and 
295  mnst  be  read  together,  and  that  an  orcGnary 
judgment-creditor  it  not  entitled,  nnder  s.  29E,  to  a 
rateable  proportion  of  the  assets  realized  by  the  sale 
of  inch  lunise  or  building,  onder  a  decree  obtained  by 
another  creditor  for  rent  dne  to  bjm  in  respect  of  the 
s^d  house  or  building.  HAHTCKAii  VsiriLAii  r. 
Laksa  .    L  Ih  B.,  4  Bom.,  428 

16. HoTUes  and  balldlnga  ooon- 

pied  by  aerievltaciata—Eepreteittative  of  a* 
agrieu:tuntlSgetiiplioit  from  aitaehm*»t  aud 
tal»— Civil  Procedure  Code,  i.  366,  at.  f'oj.— The 
"materials  of  bouies  and  otbtv  buUdingH 
and  occupied  by  agriculturists"  used  m 
cl.  (e),  of  the  Code  of  Civil  Procedure, 
is  intended  to  exempt  from  attachment  and  Mle  the 
house  dwelt  in  by  an  agricnlturist  u  such  and  the 
farm  bnildings  appended  to  such  dw^ing.  The 
exemption  does  not  extend  to  other  bouses  not  in  the 
phyncal  oocupation  of  an  agriculturist  owner  as  a 
dwelling  appropriate  or  conveniait  for  his  mlling. 
The  exemption  extends,  after  the  death  of  an  agricul- 
turist debtor,  to  bis  repreefntatire,  who  oecufues  the 
house  in  good  futh  m  an  agriculturist,  and  who  don 
not  take  it  up  merely  with  the  view  of  defrauding  his 
creditor.  Badkaubait  Hakdihi  c.  Balvabt  Bakji 
[Z  Ii.  H.,  7  Bom..  880 

16.  Exooution  tigalnBt  bbag— 

Civil  Froeedare  Code,  1883,  i.  366  (cj— Building 
tile—Agriculturiit  b\agdar—Biagdari  Act  (Bom. 
Ael  V  ttf  18eaj— Decree.— A,  having  obtained  a 
decree  agunst  B,  who  was  s  bhagd&r,  attached 
bis  bhsg  in  execution,  including  the  gabhan  or 
nt«  upon   which  B's  bouse  was  built.     B  applied 


to  have  the  attachmoit  removed  from  tbt    gabhan 
on  the  gronnd  that  he  wh  an  agriculturist,  and  tha^ 
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DIQBST  OF  CABSS. 
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ATTACHHBBT— ec  nfiiutei. 

L  SUBJECTS  OF  A.TIACEiSSST~«>miiuu»d. 
tlurefdre,  tlie  gal^bail  of  hii  honae  wu  protected 
from  fcttachjaent  by  c1.  (o)  of  b.  266  of  the  Civil 
Procfldnn  Code  (Act  XIV  of  1BS2).  SM  tliat  the 
gabbvi  wu  mbject  to  fttt^c^unent,  uid  wu  not 
protected  by  the  above  cUnn.  B  did  not  bold  u  hi 
KgticDttnrift.  He  could  not  hjtve  occnpied  the  hoiue 
except  u  a  bb^dar,  and  it  waa  ae  part  of  a  bhaf; 
that  the  site  wai  attMhed.  The  proteetiou  of  a.  286, 
c1.  (r),  was  intended  for  agricnltoriite  b  the  etrictest 
■eiue,  and  for  affricnltniuta  in  that  sole  character. 
JlTlB  BeAOA  r.  HlU  BhaUI 

[LI..B.,  UBoiiL.8e8 


IT. 


BHagdari      Att 


CJv  and  Jabsibe,  FAwioica,  and  Babasb,  J  J. 
The  npentnictnre  of  a  hoiue  belonging  to[a  bhag  iu  a 
bh^dari  Tilkge  li  exempt  from  attAcbment  under  the 
pTOTidoni  of  the  Bhagdari  Act  (Bombay  Act  T  of 
1862).  Fir  CAimi,  .T.— Haviiig  regaid  to  the  deeidon 
in  Prai^iv  v.  Jaitiaaliar,  4  Bom,,  A.  C,  46,  and 
the  object  of  the  Bbwdari  Act,  it  ia  dnbttnl  whether 
the  Legialature  hitcDOed  to  exempt  from  attaohmenl 
the  material!  of  a  honae  belonging  to  a  bhag. 
CoUiBOTDB  01  BxoACB  V.  TmLu.  Eebzatbhai 

[I.  I..  B.,  ai  BouL,  688 


(d)  Dbbtb. 


la  - 


B  to  X 


ftnd  vallM  of  property — Ciml  Proetdmrt  Code, 
1S77,  u.  S68,  278,  987.— A  dearee-hoUer,  by  a  pro- 
hibitory  order  iuned  nndei  a.  S68  of  the  (Hvil 
Pnicedare  Code,  attached  a  debt  dne  to  lua  jndgment* 
debtor.  The  penon  Mived  with  the  order  applied 
Tinder  a.  278  to  have  the  attachment  removed.  S»td 
that  the  appUcation  conld  not!  be  ontert^ed  under 
t,  278,  that  aectioD  having  no  appliotlou  to  the 
case  I  hot  that,  before  iaaning  a  pioclamatiou  of 
«ale  iu  czecntion  of  a  decree  of  the  debt  ao  attached, 
it  it  the  dnty  of  the  Conrt,  nnder  •,  287  of  the 
Code,  to  aaeeitalii  all  that  the  Cooit  ccnddan  it 
material  fm  the  intendiiig  pnrchater  to  know  in  wdar 
to  jndge  of  the  nature  and  valne  of  the  property  pro 
claimed  tat  nJe.  If  tiie  property  of  which  nle  ii 
soaght  b  a  debt^  and  the  Court  receivn  notice  bom 
the  alleged  debtor  that  no  debt  exiita,  the  Conrt  ahonld 
Mtiafy  Itielf  a*  to  the  exiatence  or  otherwiie  of  the 
dtiit,  and,  if  It  oomea  to  the  oondnaion  that  no  debt 
exiati^  ahonld  ababUn  from  proceeding  to  mIc. 
HakHiU  Axsbabkai  v.  AsEsuira  Mzbh 

[I.  Ik  B..  4  Bom.,  saa 


IS.  - 


-  Blgbt  and  IntarMt  of  ven- 


dor In  parobaBo-monay— Civil  Proetdurt  Cede, 
1S77,  t.  see— Vendor  otul  MrehMM-.— The  right  or 
interett  which  Uw  vendor  of  immoveable  pro[ierty  haa 


btarcat,  and  h  aneh,  under  •.  266  d 


ATTAOHUSirr— ooahMwd. 

1.  BUBJECIB  OF  AITACEUBNT— mwMflMrf. 
ia  not  liable  to  attachment  and  tile  In  the  eze- 
cntiOD  of  a  decree.  The  penon  who  pnrchaaea  anch 
a  right  or  intercat  at  a  nie  in  the  execution  of  a 
decree  1»kei  nothiog  by  Ua  pnrchaae.  AmuU'Viy- 
va  Keah  c.  Uulis  Bai     .      L  I-  B.,  8  AIL,  IS 

90. Claimg  over  whloli  Brltlfllt 

Courts  bATM  no  jnriBdlction— Cicif  Froeedur* 
Cedt,  t.  See—Salijeet  of  the  Oailtv>ar~S»^eei  of 
a  Sathiawar  Siata^-Sajkot, — Debla  dne  to  a 
Britiih  inbject  hy  the  Gukwar  OoTermnent  or  by  a 
nbject  of  that  Oovemment  or  of  a  SfAte  in  the  pro* 
vince  of  Kathiawar  are  not  debta  which,  nnder  a.  266 
of  the  Code  of  Civil  Procednre  ^Act  X  of  1877), 
are  liable  to  attachment  in  execution  of  a  decree. 
Claims  over  which  uo  Conrt  in  Britiab  India  haa 
jnrisdlictiou  are  not  dehta  liable  to  be  attached  under 
e.  266  of  the  Civil  Procednre  Code  (Act  X  of  1877). 
The  mere  circnmatance  that  the  garniihee  ia  at  Uie 
time  of  the  application  for  attacliment  beyond  the 
limlta  of  Britiah  India  would  not  of  itaelt  render  the 
debta  not  liable  to  he  attached.  Qhakseaioal  r. 
Bhaksau    .  .    Z.IirB„6Bom.,S48 

SL  — Debt  aeanred  by  mortgage 

of  Immoveable  property— CimV  Froeedwe  Code 
fX  of  1877),  I.  066.— A  debt  aecnred  by  mortgage  of 
immoveable  property  cannot  be  aold  in  execution  of  a 
decree  under  the  provioions  of  the  CSvil  Procedure 
Code  applicable  to  moveable  property.  Bsihaih 
DuTT  V.  GoPAti  Chukdis  HrrsA 

[L  Ii.  B,,  e  Calo»  BU :  la  O.  !>.  B.,  445 

29, Debt   oreoting    charge   en 

Inunoreeble  prtqterty— Joteroj  in  imnoteaNe 
properig— Civil  JProetivre  Cede,  1883,  t.  2B6.— 
Where  a  judgment-debtor  ia  eatitied  to  a  debt 
aecured  by  a  coUatcnl  hyphothecaldon  of  land  and 
the  decree>hoIder  attaches  and  adla  the  jndgm^it- 
debtoT'e  intereat  En  the  boncL  inch  intereat  b  immove< 
able  property  for  the  purpoae  of  attachment  and  Mie 
under  the  Code  of  UvU  Procedure,  1SS2.  Per 
TI7BV3B,  C.J.—  Q«<n-e— Whether  the  decree-holder 
conld  not  aell  the  debt  apart  from  the  aecority 
at  moveable  property.    Avpabani  e.  Soott 

[L  Lb  B.,  8  IDul.,  e 

93t  Attaobment  of  debt— Cif<i7 

ProeedftT*  Cod*  (1S83),  e.  mB—PavMent  of 
debt  altaeied  oni  ?/ C«trt.— Where  a  debt,  which 
bad  been  attached  nnder  a.  268  of  the  Code  of  Civil 
Procedure,  waa  p^d  out  of  Conrt  to  the  only  pertm 
who,  had  the  money  dne  been  p^d  into  Court  aa 
required  by  Qie  terma  of  the  tun  tedaon,  would  have 
been  entitled  to  withdraw  the  a^d  money  from  Conrt, 
and  auoh  p^meut  wa*  cortifled  to  the  Court,  it  waa 
held  that  thia  amounted  to  B  fuffiuent  compliance 
with  the  requiremcnta  of  a.  266.  Fn>A  HvsAnr  n. 
HiruBAxsga     .  L  Xu  B,  91  AJl..  140 

84. Attaobment  of  malnten- 

anoe  allowanoe— Ctvif  Proetdmre  Code  (ZIV 
qflSaaj,  I.  flB6—Mea»i»t  of  t\e  vorA  '^del>t"~.. 
Mtaehment  in  e»ec»tio»  of  dteree—ProhibHarv 
order.— Tho  word  "debt"  in  a.  266  of  the  avfl 
Procedure  Code  meant  an  actnally  exiating  debt,  that 
la,  a  perfected  and  abtolnte  debt,  not  merdy  a  avn  of 
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I.  SnBJBCTS  OV  ATTACHMBNT- 
moMy  wliich 


aoniiwtad. 


or  the  pkjnneut  of  whidi  depends 
upon  contingeDCiea  which  aa-y  or  may  not  happen. 
When,  therelore,  A  a  bonod  nnder  a  deed  to  pay  to  S 
a  manUily  maiotenknce  allowance  dnring  the  lifetime 
of  the  latter,  there  canuct  be  a  valid  attachment  of  any 
portion  of  Uie  allowance  by  a  prohibitory  order  iaaned 
to  ^  of  a  date  anterior  to  the  time  when  tJie  euue 
tails  dne  to  S.  Eabidas  Aobabju  Chowxhbt 
e>  Basosi  Eibhobb  Aceaxjta  Chowchbi 

[L  li.  IL,  97  Cole,  38 
4  C.  W.  S^  87 


debt— £«feWi  ..    , 

wbicli  nay  or  n*;  not  be  payable  by 
mauber  to  another  of  a  partnenmp,  not  ahown  to 
baTebeenwonnd  up,  cannot  be  attacoed  or  sold  iu  la- 
•cnticm  of  a  decree.  Dwauzi  Uosdh  Dab  r. 
•LniiaiHon  DjUI  .        .    I.  L.  B.,  14  Cali^,  884 

96. Attftohmant  of  %  debt  due 

to  a  Indgmant-debtor— Ctci't  Proced*n  Code, 
n.  268,  384,  S01-~SaU  of  debl—FaymeiU  into 
Ceitrt — Proinlitorg  order.— &  decree-holder  by  a 
tnhfiittory  order  made  nnder  b.  268  (a)  of  the  Civil 
Procednre  Code  attached  a  debt  dne  to  hu  jndgmmt- 
debtor.  The  debt  wsi  not  paid  into  Conit.  Het4 
that  the  Conrt  cannot,  nnder  i.  268  of  the  Code  of 
Civil  Ficeednre,  c«ll  on  a  pa«oa  (object  to  a  pro- 
Ulntory  onUx  to  pay  or  dio«  catue  why  he  ahonld 
□ot  pay  hii  debt  into,  Conrt.  The  Conrt  ia  bonnd  to 
Mtitfy  itidf  that  a  debt  ii  due ;  the  debt  mnft  then 
be  loU  and  delivery  made  onder  u.  SS4  and  SOI  of 
the  Code  of  dvU  Procednre.  Bibiab  v.  HuokibI' 
CEAST  .    Z.  I- R.  10  Hod,  IM 

27, Attoobmeat  by  a  jodcment- 

oredltor  of  a  debt  due  to  judgmeut-debtor 
by  a  third  party— Civil  Frccedvrt  Code,  1383, 
u.267,268,attd  BOS— Eseetttiott— Practice— Gar- 
uithee — Order  upon  third  party  to  pay  tcAere  debt 
admitted— Fracedure  where  exittenot  of  debt 
mat  admilled.—'WheD  a  debt  aUeged  to  be  doe  b^ 
a  third  partj'  to  a  jndgment-debtrr  hai  been  attached 
by  the  jad^ment-creditor.  the  Cturt  may,  nndsr 
t.  26B  of  the  Civil  Procednre  Code  (Act  XIV  of 
lt>b2),  make  an  order  upon  the  garnishee  for  the  paj- 
DHut  of  (ucb  debt  to  toe  jndgment-creditor  in  caae 
the  fcrmer  admite  it  to  be  due  to  the  jndginent- 
debtor.  Where,  however,  the  garnishee  deniei  the 
debt,  there  ii  no  other  course  open  to  the  jodgment- 
neditar  than  to  have  it  aold,  or  to  have  a  receiver 
appinnted  onder  i.  KS  of  the  Code.  Toolba 
OooLAX  B.  Antovb  X  Ii.  IL,  11  Bcmu,  448 

88.  Order  prohibiting  creditor 

ftom  reooverlug  debt— Ci'vij  Froeeduri  Codt, 
».  268  (aJ—Linitalion  Act  (XV  qf  1877),  t.  IB— 
It^j»»ctio%  or  order  ifagiag  a  ttit. — S.  2^  cl.  (a), 
of  the  Civil  Pricednre  Code  does  aot  mean  that, 
while  a  debt  ia  nnder  attachment,  the  person  to  whom 
the  debt  waa  oiiginally  owing  ihoold  be  barred  from 
bringing  a  anit  in  rBSpect  of  it.  What  it  prohibita  ia 
the  recovery  of  the  debt,  and  the  payment  of  it  by 
the  debtor  to  tbe  creditor.      Stmbl»—ka  ati^  of 


'  OASES.  (    B74    ) 

ATFACBHXNT— cott^MMtf. 

1.  SDBJECnS  OF  ATTACHHKNT— cM^'MMif, 
attachment  nnder  a,  BSS  of  the  Civil  Procedure  Cod* 
is  not  an  injnnetion  or  order  staving  a  nK  within 
the  meaning  of  a.  16  of  the  Limltatkn  Act  (XT  of 
X877).    Shib  SfflUH  r.  Sita  BAif 

[L  Zi.  B.,  IS  AIL,  76 

S8l  — Debt  of  which  the  amount 

la  uuaaoertained— Pn'iKnfHiI  and  agent— 
Vemdor  and  puroiaeer — Civil  Proeedtire  Cod* 
flSSaj,  t.  2fifi.— Where  money  ia  dae  by  an  agent  at 
vendee  to'  hia  prinapat  or  vendor,  the  princiiKl'a  or 
vendor'a  clum  agunat  hia  agent  or  vendee  may  be 
attached  and  sold  in  ezecntion  of  a  decree  agMUat  the 
^ndpal  or  vendor  as  a  debt  nnder  a.  !06  of  the 
Code  of  Civil  Procedure,  and  it  is  not  neceaaaiy  that 
the  exact  amonntdnetothe  principal  or  vendor  ahonld 
be  ascertained  prior  to  attachment  and  mil. 
Tmfmztool  Hotiain  Kha%  v.  £.ughoo>iath  Forthad, 
7S.  L.  S.,  186 .-  14  Moore'e  T.  A.,  dO,  Tokai  S3,«rob 
V.  Davod HulUeh  FmreeioouBeslar.S  Moore^tl.A., 
BIO,  Abbott  V.  Abbott  and  Crump,  5  B.  L.  B.,  882, 
and  Hill  v.  Boglt,  L.  S..,  4  Ex.,  290,  oonaldered. 
Uavho  Das  v.  Bakji  Paiak 

[L  L.  R,  16  AIL,  886 

(«) 

aa « 

PJIJ  q/- f«   .  _    __.     

fell  wiUiin  the  detcriptioo  of  ■'  other  property "  in 
a  906  of  the  Civil  Procednre  Code,  and  wat,  there- 
fore, liable  to  attachment,  wMcb  should  be  made 
under  a  2S7.  QBOI.AK  Habohbii  v.  Ihsba  Ckamd 
Jasuxi       .        .  7B.I..a,818:lfiW.B.,84 

8L  - — - — 'Immoveable  property— 

Bxeclttian  ofdeerte.  Sale  in.— A  decree  ia  held  to  be 
part  of  a  Indgment-debtor's  eltecta,  and  not  to  lUl 
under  the  head  of  immoveable  wopraty.  Buxbbbb- 
KOHDH  DoSa  C  Bl^BOOHUXItEB  Dou  Chowdhbi 

CW.  B.,  1894,  Kla.,  98 

SB.  Deoree  for  mesne  profits — 

Civil  Procedure  Code,  I8B9,  t.  233— Decree  for 
maneg— Attachment  pending  aeeertainment  ofmetne 
profti. — A  decree  for  means  profits  to  be  aacertalned 
in  ciecntion  is  a  decree  for  money  within  the  meaning 
of  a.  aS2,  Act  YlII  of  1BG9  i  and  there  it  no  iiT«n- 
larity  in  the  decree-holder  allying  for  attaehmenf  of 
the  jndgment-debtor'a  jooperty  pmding  Uie  tacertajn- 
mmt  of  the  mesne  profits.  SbaSODA  HotSI  BdB- 
ItOITBB  V.  WOOICA  UOTU  BVSIIONBB     ,  8  W.  R,  8 

88.  Decree  for  money  obtained 

br  Judgment-debtor— DeS<—Cim2  Procedure 
Code  {1877^,  Cl'SSSJ,  n-  266.  378.— A.  decree  for 

money  obtaued  by  a  jndgment-debtor  ia  not  a  debt 
which,  by  virtne  of  a.  266  of  the  Code  of  Civil 
Procednre,  can  be  attached  and  sold.  Where  a  decree- 
holder  deeirea  to  render  a  decree  obtained  by  his 
judgment-debtor  available  for  the  aatiifaction  of  lui 
own  decree,  the  procednre  laid  down  fay  s,  173  of 
thp  Code  of  Civil  Procedure  mnst  be  followed.  TiBir- 
TIMSADA  Chabi  v.  Vtthilihoa  Fujai 

[L  I- R,  8  Mad,  418 


lizcdbyGoOt^IC 


DiaaST  OF  CA8S8. 


(    67«    ) 


A.'PFACBXEST—etmtiitMd. 

1.  SUBJECTS  OF  ATTACHHBNT— ooaMMxf. 

84. ]Coney-d»or«a— Civil    Froea- 

dure  Code,  1877,  t.  Sf73.—Beld  (fait  Act  Z  of  1877 
does  not  contcmpUte  the  nle  of  a  decree  tui  money  it 
the  remit  of  it*  attu:hment  in  the  eiecntion  of  a 
decree,  and  the  attachment  of  a  decree  for  money  id 
the  mode  ordaioed  in  i.  273  cumot  lead  to  iti  sale. 
Slid,  alao,  that  the  last  claoae  bat  ons  of  i.  37S 
applies  to  cither  than  money -decrees.  Where  two 
decrees  for  money,  altbough  they  were  not  paMed  \>j 
the  Mme  Court,  were  being  executed  by  the  wme 
CaaA,— Held  that  the  proTinont  of  the  &nt  claose  of 
■.  3TS  of  Act  X  at  1877  were  applicable  on  principle. 
SiTLTAir  £17.18  «.  atn;.UBi  ZiU. 

[L  li.  &,  a  Au,  aeo 

86.    "  Saleable  pro- 

ptrlf"—CiM  Proeedmrt  Code  fAet  ZIV nf  l^aj, 
M.  066  aiKl  IffS—Adfuttment  of  decree  after  attaeh- 
mgnt, — The  putdcalw  procedore  preaeribedlby  «.  878 
of  the  Civil  Procedure  Code  (Act  XIV  of  18B2) 
fa  dearly  confined  to  money-decree*,  and  theretore 
■Dcb  decree*  cannot  he  wld  after  bdag  attached  i 
all  other  decree*  are  both  attachable  and  (aleable 
aa  ■■  taleable  property "  nnder  i.  S6S  of  the  Code. 
A  decree  being  attached  as  tUrected  by  a.  278  of 
the  Civil  pTDcednre  Code,  it*  adjnitment  cobaeqnait 
to  inch  attachment  cannot  be  recogniied  by  the  Conit. 
Qopui  Naxabesf  v.  Josabhul.  Du>a  Biuhit 
e.  JosARDui,  .  L  Ih  R,  10  Born.,  BSS 

86.  Sale   qf  decree 

for  mo»eg — Suit  I'a  formi  pauperit—Court-feee  re- 
coverable hg  ffo^^rtumeni — Civil  Fmcedtirt  Code 
(Ad  XIV  of  1882}.  Ml.  irrs,  as*.  411~Bsecttlion 
of  decree.  Mode  of. — Whare  a  pluntiff  ininR  in 
fomi  panperi*  obiuned  a  decree  for  ntoney,  and  the 
Collect^ir,  in  ponnance  of  an  order  made  in  hii  favour 
at  the  time  when  luch  decree  wa*  paBied.  attached 
it  under  t.  273  of  the  Code  of  Civil  Procedwe, 
and  nibtequentty  aotd  the  nme  onder  b.  284.  ield, 
upon  the  application  of  the  decree-holder  for  txf 
cntion  of  hia  decree,  that  the  pravinona  of  a.  273 
did  not  contemplate  the  nle  of  a  decree  for  money, 
but  they  ihowed  In  what  manner  the  attadmient  of 
decree*  should  be  made  available  on  behalf  of  the 
attaching  peraOD.  Sitltam  Keer  v.  Oultari  Lai, 
J.  I,.  B.,  3  All.,  090,  and  Tirwee»gada  Ciari  v. 
ryi\ili»ga  FUlai,  I.  L.  B,.,  9  Mad,.  418.  ftdlowed. 
^mniltf— The  provision*  of  •.111  of  the  Coda  of  Civil 
Proeiednn  do  nbt  jniUty  tlie  Court  in  tellliig  adeoree 
npon  the  appUe^ou  of  the  Collector,  Inaameh  aa 
that  section  ]^vldea  that  powma  who  have  bem  nc- 
cetgfal  aa  paupers  ahall,  lo  far  as  the  subject-matter 
of  their  sneee**  li  eoncenied,  be  liable  toaant^  out  of 
what  they  recover  the  amount  of  the  fee*  which  have 
been  for  a  time,  pending  the  decision  of  thdr  aoit, 
remitted  to  them.  lornmBO  Natk  CsowsHWr 
V.  DwASXA  Nath  Dxr      .  L  H  B.,  90  Gale  Ul 

87. SeoreetbrpoHeHlonoflMid 

— Immoveallt  property.— -A.  decree  for  posiesdou  <4 
land  i*  of  the  nature  of  immoveable  property,  and 
a  Judge  has  no  jnris^tion  to  interfere  with  the 
order  ot  a  tower  Court  setting  aside  the  Mle  of 
neh  a  decree.    HOBZOOKIBBA  r.  Dbwak  Ali 

[4W.B«lIfa,aS 


ATTAOHKHBT— 

1.  SUBJECTS  OF  ATTACHMEHT— nxih'MMl 

88. Decree  fbr  redemption— Moda 

of  atfaeime»l— Civil  Frwiedvre  Cede,  ti.  7178.074, 
Sie—SaU  of  a  deeree  for  redemption.— S.  278  of 
the  Qvil  Procedure  Code  (Act  X  of  1877)  having  ex- 
pressly provided  a  mode  fbr  the  attachment  of 
decree^  the  procedure  lud  down  in  t.  971  relating  to 
immoveable  property  hat  no  application  to  the  attach- 
ment of  a  decree  for  redemptdon,  Naio-AB  Tnuri 
•.  BsuKAB  PA&jurA  1  Ik  B,,  10  Bom.,  444 
-  Attttolunant    of  deoree  of 


Bevenne  Court  in  exeoation  of  «  CItU 
Coiu^  deoree  — Cttii2  Froeed^re  Code  ('ISSflJ, 
M.  ate,  068,  SffS.Seld  that,  though  a  decree 
of  a  Court  of  Bevenne  is  not  liable  to  attachmvt 
and  sale  In  execution  of  a  decr«e  of  a  CivQ  Court 
under  s.  273  of  the  C^vil  Procedure  Code,  (uch  decree 
stands  in  the  podtion  of  an  ordinary  debt,  and  may  be 
dealt  with  oi^er  a  268  of  the  Code.  Onkar  8ing\  v. 
Bk»p  Singh,  I.  L.  S.,  K  All.  496,  and  Okolam 
Maiomed  r.  Indra  Ckand  Jahmri,  7  S.  L.  S.,  318, 
referred  to.  Taiii/a  Begam  r.  Sirtfj-ni-danla, 
Weekly  yoU;  All.,  1B8S,  p.  lOS,  md  SnltanEtar 
V.  Onltari  Lai,  I.  L.  B-,  0  All.,  390,  dl*tInKnl*hed, 
AVEu  Bm  V.  Abu  Jaiab     L  L.  B,  SI  All,  400 

4a  Civ^  Procedmre 

Code  O^^J'  «■  **  o**  Sff4~'Tran^  of 
Froperty  Act]  flV  of  1880),  i.  eO—ImmtmeabU 
property. — Itie  eouity  of  redonption  of  the  mort- 
gagor is  in  moveable  projperty,  and  Ii,  as  meh,  liable 
to  be  attached  and  sola  in  execution  of  a  decrsa 
under  s.  266  of  the  QvU  Procedure  Code  (Act  XIV 
of  1682).  It*  attachmwt  can  he  affected  under  a.  274 
of  the  Code  h.v  an  order  prohibiting  the  judgmmt- 
debtor  from  d«aling  with  it  in  any  way  Mid  all 
persona  from  receiving  it,  such  order  bdng  pro- 
claimed and  notified  as  therein  directed.  Pakuekak 
HabuI'  c.  GoTuni  QmsH  FoxaAinfEAB 

[L  lb  B^  Bl  Bom..  998 


4L- 


{g)  BmoIABOX. 


-  Qw«re— Whafhcr 


_  mere' expectancy  Is  liable  to  attachment  and  sale  In 
execution  of  decree.  Soou  CKun>  e.  Bbu  Bhvzix 
Lai.  AWAm  .  6  C,  Z>.  B.,  B98 

[U>ai..B,ei 

ta.  — Sum  to  be  sold  In  fotnre— 

Civil  Froeednre  Code,  1869,  $.  JK».— A  ram  reodv- 
abls  by  way  of  •SNgnmcnt  i«  tut  liable  to  be  attached 
and  sold  fa  execudoo  of  decree.  Ssax  Chussib 
Baboo  v.  Tibidok  Cbtthdbs  Baboo  .  9  Hay,  149 

48. —  Claim  nnder  pending  ewud 

—Froperty,  D^miiiou  qf.—Vaitfr  *.  205  of  the 
Civil  Procedure  Code,  ram*  to  be  attached  most  not 
be  Inchoate,  but  eiirtlng  and  definitei  and  altbon^ 
liquidated  danandi  in  tiidr  nature  definite  and 
oert^n,  though  eut  tite  and  unproved,  may  be  sdaed, 
a  mere  expectancy  or  a  mere  right  of  rait  cannot  be 
attached  i  the  attaehmwt  most  operate  at  the  time 
of  attachment,  and  not  be  anticipatory,  so  as  to 
fasten  on  some  tatnre  state  of  property  in  wfaich  the 


lizcdbyGoOt^Ic 


(    07    ) 


MOIST  OF  CASKS. 


(    8M    ) 


An?  AGHHEHT—  etmlimud. 

L  80BJECT8  07  ATTACH MSNT—ao«fi«»«^ 
fDtt  iDKy  retalt.  A  claim  which  msy  ftccrne  under 
»  pending  ftwtrd  onnot  be  nld  in  execution.  TniFi- 
ZU.  HOMHIM  Ehah  r.  BiOBoyATB  Fxlus 

[7B.KR.18e:  14  Koon'B  L  A,  40 

£(■  Bbaiohutd  bh  EHSVOHtim  t>.  fvuuum 
Baeickuib  .8  Bonu,  A.  O.,  USO 

44. Attaohment  of  Aitiirv  estate 

'—Exeevtion  of  dtcrte— Civil  Praetdurt  Cade, 
*.  S66 — Contlrmetion,  miecrdiiig  to  Maiomedan  lata, 
tf  grant  q/  neh  atali- — Freiioiidy  to  a  mor^sEe, 
a  (nctimiaJ  intereit  in  certain  property  (vUcb  u- 
t«r«at  KM  pnrcbaMd  bv  the  pkintiff,  the  mortgagee, 
at  a  JDdicfal  nle)  liaa  been  the  rabjeet  of  wttle- 
Blent  by  a  Mahomedao  on  hit  vile,  under  the  «<«• 
ditioQ  that,  if  be  ihonld  have  no  child  by  her.  Us 
two  tout  by  another  wife  ibcold  eaeh  have  an 
ntate  therein.  He  died  withont  other  children. 
Held  that  the  tiro  loni  had  taken  definite  in- 
teretU  capable  of  being  attached  within  «.  286 
of  tlie  Civil  Proeedore  Code,  not  being  mere  ez- 
pectaDcie^  UKVB  Cbdbdbb  Biboab  v.  Zabvb 
Vauu  .    1. 1..  B.,  IS  Cala.  164 

[L.  B.,  17  L  A^  201 

46.  Xbipeotanoj'  of    saQoeealoii 

by  mrrlTonhlp—Cinl  Procedure  Code  (Ad 
XIV  of  1882J,  e.  see  fkJ—Spei  tteeeuiomit.— 
One  S  deiiud  a  honae,  which  wm  hie  ulf-acaulred 

Siioperty,  to  hie  widow  (the  defendant),  and  died 
earini;  a  ion,  V.  The  wUl  did  not  gWe  expressly 
the  widow  power  to  diipoie  of  it.  The  plaintiff, 
in  necntion  of  a  decree  agtJnit  V,  eondit  to  at> 
tach  V»  intereit  in  the  home.  The  lowcs  Coort  held 
that,  ai  the  intertet  taben  by  the  defendant  in  the 
house  onder  hei  hnsband'i  will  waa  only  a  widow's 
estate,  F,  as  her  hnibvid's  son,  had  an  interest  in  the 
honse  which  might  be  attached  by  the  plaintiffs. 
Held  (reversing  the  decree)  that  V  had  no  interest 
in  the  house.  He  bad  only  a  tpet  eueeefiomii — 
an  expectancy  of  soccesaion  by  mrriTOiship,  snd 
•odi  a  hope  or  eipectancT  is  not  attachable  onder 
t.  266  (jt)  of  the  Civil  Procedure  Code  (Act 
XIV  of  1S82).  The  entire  ertate  was  veatad  by  the 
teatatoT  In  the  defendant.  No  dDUbt,  her  estate  was  a 
widow's  estate  Her  tatate  in  U  clcsely  resembled 
that  of  a  married  woman  in  England,  to  whom  pro- 
peity  i«  given  with  a  reatetint  agunst  alienation. 
That  beiiig  «>,  she  «■■  aoahle  to  dispose  of  it,  bnt 
■till  die  waa  iti  fall  owner.  The  whole  pn^erty 
passed  to  her  fiom  the  testator.  Nothing  was  left 
in  him.  Bnt  until  she  £ed,  it  oonjd  not  he  known 
who  wonld  inherit  the  house.  Ammaji  Dattatraya  v. 
Ciandrabai,  I.  L.  &.,  17  Bon.,  BOB,  dlstingttUbed. 
Awuntau  V.  Buaxui  Cmnuuir  Frhk 

CI.  !<.&.,  8SBoni..884 

(1)  lufoTUBLi  PxoFnTT  oaAsais  vnii  Hia- 


46. Immoveable  property  as- 
signed fbr  maiatecAiioe  witb  proviso 
■«alnst  aUenatloit— Ctetl  Procedure  Code  (Ai* 
^IV  ^  1%%%),  t.  SM,  el.  (1)—Lat4  aeiigntdfor 


AI^ACHMXHm—coiUinued. 

1.  SUBJECTS  OF  ATTACHMBNT— eoadnwA 
maintenaiure  of  midote  milh  provteo  agaimt  alieua- 
Uo»  —  aueh  land  exempt  from  attachment.~-'Bj  a 
deed  of  assignment  the  nsuf  met  of  certain  land  waa 

S'ven  to  a  Hindu  widow  for  her  maintenance,  the 
led  expresel;  stipnlating  that  the  same  was  not  to 
be  in  any  way  alienated.  A  jndgment-creditorof  the 
widow  caused  the  land  to  be  attached  in  ezecntien  of 
•  money.decrec.  The  widow  contended  that  the  land 
was  protected  from  attachment  under  s.  266  of 
the  Civil  Procednre  Code  (Act  XIV  of  1682).  Both 
the  lower  Conrts  disallowed  the  widow's  tontention. 
On  appeal  to  the  High  Conrt, —  Meld,  revcrang  the 
orders  of  the  lower  Courts,  that,  having  regard  tc  the 
proviso  agsinst  alienation  contained  in  the  deed  of 
assignmgnt,  the  nenfmctnary  interest  in  the  land 
assigned  to  the  widow  was  one  cya  which  she  tiad 
no  power  of  disposal,  and,  txmsfqneiitly,  conid  not 
he  attached  and  sold  in  execntion  of  a  money.decres 
agunst  her.    Diwau  c.  Arm  GmsE 

[I.  I-  S..  10  Bom.,  S48 

47.- 


Froperty  SMisned  to 
Hindu  irldov  In  lieu  of  nulntenanoe — 
Cinl  ProetdM-e  Code,  :  JI66,  el.  l.—Btld  that  an 
interest  in  the  income  of  immoveable  property 
assigned  by  way  of  maintenance  to  a  Hindu  widow 
by  tiie  members  of  her  family  is  not  capable  of  beioR 
attached  and  sold  in  ezeentitm  of  a  decree  i^ainrt 
the  widow.  Diwali  v.  Apayi  Oaneei,  I.  L.  £.,  10 
Som.,  MSi  refemd  to.  Qui^jb  Euab  t.  BuiBioBts 
[L  I>.  B.,  16  AIL,  871 


(i)  JoiBT  Fakhx  un>  BsvBBnoHiBX  ImmiBBM. 


-  Interest    of    member    of 


joint  family— CiVi;  Procedure  Code.  18B9, :  SOB. 
—  Qaisrs — Hay  not  the  cre<Utor  of  a  member  of 
a  jrant  Hiodn  fsmily  have,  nnder  Act  VIII  of  1B69, 
s.  205,  some  remedy  agunst  the  property  to  wliich 
his  debtor  may  be  entitled  F     E>iJ  Pmw  BjJtBKtii 

V.  CHtaiuM  FiBSAH  ss  w.  ^  au 

48.  ~ 


~  Beverslonftry  interest— 
JUeettttou  qr  ateree. — J!  C  D,  a  Hindu,  died  poa- 
sessed  of  property,  leaving  ss  his  heiress  his  widiw, 
R.  D.  He  also  left  fonr  daughters,  two  of  wlkom 
i^ed  in  the  lifetime  of  their  niotber,  each  leaving  a 
sou.  S  n  died,  leaving  her  sorviving  two  daughters, 
P  D  and  J  D,  who  succeeded  to  the  estate  of 
BCD.  ;7«Mthat  J  B,  one  of  the  sons  tA  J  D, 
bad  no  such  interest  in  the  property  as  conld  b« 
attached  and  sold  in  execution  of  a  decree  against 
him.  BHOOBUiDfOKim  Bahbusi  d.  Tbaxoossobb 
Biswas  .         .3  Ind.  Jnr.,  "S.  B.,  377 : 

06  W.  B.,  r,  B^  la  note 

6a- 


Act     Yin    0/ 

aOO~Property,Big%tof—J<iUtrtit  ijfSitidm 

heir  expectant  on  dtath  of  toidov. — The  interest  ol 
an  heir,  according  to  the  Bmdn  law,  eiptctaut  on  the 
death  of  a  widow  in  possession,  is  not  property,  and, 
therefore,  not  liable  to  attachment  and  sale  in  eiecn- 
titm  of  s  decree  nndfi  a.  206  of  Act  VIII  of  1969. 


lizcdbyGoOt^Ic 


DIOEEIT  OF  CA8ZS. 


AfI*FACHM£ITT— OMftiwnl. 

1.  SDBJBCTS  OP  ATTACHMBNT— oii«ft«it«i. 
Bah  Chamdba  Taktba  Das  r.  Dhasko  Naxatak 
CHFCKiBHcnr 

[7  B.  L.  B..  841 :  16  W.  B^  r.  B.,  17 

KOBAJ  EOOITWAB  «.  EOKAI.  EooirwAB 

[6  W.  B.,  84 

But  «fa   Qaub  Habi   Dctt  v.  BtsaA  QoBias 
[7  B.  L.  B,,  B43  note :  12  W.  E.,  64 

61- Interaat    of    ffntndsoii   In 

ICltaksbars  tAzaily^Saleinexecvtion  of  decree 
—CiDil  Procedure  Coda,  1383,  t,  266~Ititcr»H  oj 
graitdtim  in  ancetlral  property. — The  interert  of  a 
mndson  In  the  auoeBtnJ  property  of  a  joint  Hinda 
family  governed  by  the  Hita^hara  law  cm  be  at- 
tached and  8oId  in  eucntion  of  a  decree.  Joacii 
EuaoBB  *.  fiHiB  Sasai    .    Z.  Ii.  B.,  6  AIl^.480 

63 Interest  of  ondiTldsdinftm- 

ber  of  Joint  family— CbkM  efjitdgmnl-dtbfor 
— Avoidance  of  right  of  nmivoriMp  by  tAt 
atlaoAmeiit.—in  the  Hadni  Preiidency,  where  the 
interest  of  en  nndivided  member  in  the  joint  property 
of  a  Uindo  family  hai  been  attached  in  execntion  ot 
ft  decree  tor  the  pemnal  debt  of  mch  member,  and 
the  jndgment-debtor  dies  pfliding  attAcbment,  a 
valid  chwse  ia  conatitnted  in  f&vonr  of  the  jndgment- 
cre^tor  wmeh  will  prerent  the  accrnal  to  the  other 
co-pan»n0i  of  the  right  of  lurvivorjiip.    BiHCB 

EXlBBVJl  BAO  O.   LAKSHXAVA  SHAITBHoaci 

[I.  Za.  B^  4  Had.,  803 


68.  . 


Bigbt  of  ■ 


1  to 


by  BnrrlvorBhlp — Civil  Procedure  Codt,  1859, 
t.  205, — The  right  cjf  a  aon  to  ancceed  by  larrironbip 

to  his  father's  apecific  shore  of  property  cannot  be  tola 
in  eiecation  of  decree,  mch  right  being  too  remote. 
8.  20G  of  the  Code  of  CivU  Frocadore,  which 
specifies  the  kinds  of  property  which  are  liable  to 
attachment  and  sale  In  execntion  of  decree,  make*  no 
mentum  of  oontjngent  interegta.  The  property  most 
belong  at  the  time  to  the  defendants.  Goub  SirBrM 
Dobs  v.- Bam  Subun  Bhitedt      .    8  W.  B.,  368 


64.  - 


.  Son's  Intersert  In  anoeatral 


estate— Severtiomarg  righti— Death  of 
luteen  atlacAment  and  ealc—tlha  rights  of  a  Eiodn 
son  during  hii  father's  lifetime  in  ancestral  property, 
ris,,  a  right  of  joint  enjoyment  thereof  under  the 
father's  management,  and  a  right  of  partition  under 
certun  ciiena] stances,  together  with  the  right  of 
■mccaetUng  the  father  in  the  management  after  hii 
death,  may  be  vested  rights,  and  are  nndonbtedly 
rights  of  an  indpient  proprietary  character,  bat  they 
do  not  conrtitnte  a  transferable  or  inheritable  pro- 
perty, and  they  cannot  inrTivc  the  person  in  whom 
they  are  vested.     Qoob  Fsbbhas  c.  Shbosbbh 

[4  IS.  W.,  1S7 


66.- 


Property  Uabl* 

to  fttt&ohment  and  aale—araaf  to  2<iK^  KiuJaii' 
for  mainlinance  for  Ufe—Revernonary  right  of 
Sranior~Aei  VIII  of  1859,  i.  305— Civil  Froca- 
dura  Code,  r.  S68  (.kJ.—Oao  If,  the  eolo  owner  of 
a  certvn  village,  had  a  ion  .T,  and  .T  had  two  wivei. 


A'PSAG'E3CEST~eo»tin»ed. 

1.  SUBJECM  OF  ATTACHMBNT— 
By  his  first  wife  ho  bod  a  son  IT.  3't  second  wife 
was  9,  by  whom  be  had  a  son,  wbose  widow  was  K, 
the  defendant  in  tlie  suit.  J  died,  leaving  U  his 
son,  Q  hii  widow,  and  K  his  son's  widow,  and  on 
his  death  Z7  inherited  the  village.  Prior  t«  the  year 
1874  U  had  made  a  gift  to  G  of  106  bighas  situate 
in  the  village.  In  1S71  the  rights  and  interests 
of  17  in  the  village  were  sold  by  auction  and  pnr- 
cbaaed  by  T,  the  ancestor  of  the  plaiutiffs.  a,  by 
a  deed  of  gift,  conveyed  the  1D5  bighaa  to  f,  and 
ultimately  died  on  26th  January  1683.  Plaintiffs 
tlien  sued  to  set  amde  the  gift  and  for  passesuon 
of  the  land.  The  leanied  Judge  found  that  the 
land  was  given  to  O  in  lien  of  har  maintenance, 
wluch  she  was  to  bold  rent-free  for  her  life,  and 
that  idie  bad  been  in  possession  thereof  for  twenty 
years.  Further,  thai  V  had  the  right  to  resume 
the  land  and  assess  it  to  rent  on  the  death  of  O,  and 
that  all  the  rights  and  interests  of  IT  in  the  land 
were  attached  and  sold  in  lB7i.  On  second  appeal 
it  was  contended  that  the  interest  df  IT  in  the  land 
at  the  time  of  the  sale  of  the  village  by  auction 
was  in  tho  natnre  of  a  mere  expectancy,  and  there- 
fore coDld  nat  be  sold  and  was  not  sold.  Mali 
that  JJ  gave  to  (7  the  nsufmct  of  the  land  for 
her  life  in  lieu  of  her  maintenance;  that  after  the 
gift  the  interest  of  17  in  the  land  was  of  the  same 
character  and  carried  with  it  the  same  consequences 
as  the  reveraion  which  the  lessor  would  have  for  land 
leaaed  for  life  or  years,  and  analogous  to  the  right 
wUch  a  mortg^or  who  had  granted  a  naofmctuary 
mortgage  would  have ;  that  TJ  had  a  vested  right 
in  the  land  which  was  capable  of  being  aild,  and 
Uiat  rigbt  pawed  to  the  auction-parchaser  at  the  sale 
of  1874.  Koraj  Kooimar  v.  Kotml  Koouwar,  6 
W.  Ji.,  M,  £an  Chikader  Tanfa  Dou  v.  Dhwmo 
Narain  Chukariatts,  7  B.  L.  £.,841:  15  W.  B., 
Jl  £.,  17,  and  Tuff^ittool  Suiiain  Shan  v.  Baghu- 
«o«  Fenhad,  7  B.  L.  B.,  186  .■  14  Moore't  I.  A., 
40,  diitangniahed.    Eaoewaih  c.  Sabuf  ChaiO} 

[L  L.  B.,  10  AU..  M3 

Be.  Fertsi    rtmmin- 

der—Citil  Proeedurt  Coda,  1882,  a.  266— Attack- 
able  in^ersri.— The  plvnliff  sued  to  have  it  declared 
that  a  certain  house  was  liable  to  he  attached  and 
sold  in  execution  of  a  decree  obtained  by  bim  i^jaiost 
the  defaidant'a  aon.  The  defendant,  who  was  80 
years  of  toe,  claimed  the  house  aa  her  absolute 
property,  alle^ng  that  her  son  hy  a  deed  had  given 
It  to  her  as  a  provision  for  l^r  rauntenance.  The 
deed  stated  that  ahe  had  bean  made  the  owner  of 
the  house,  that  the  donnr  had  no  right  to  it,  and 
that  it  wholly  belonged  to  her.  Bald  that  the 
plaintiff  was  entitled  to  the  dedara^n  prayed  for. 
The  snrroDnding  circumstances  showed  that  the 
home  was  reveilible  to  the  donor  on  tbe  defendant's 
death.  He  had  what  in  Gngliab  law  would  be 
termed  a  vested  remainder  on  her  death,  and  be 
had,  therefore,  a  saleable  intcreat  during  her  life. 
He  had  an  interest  which  could  be  attached  and 
sold  under  s.  366  of  the  Civil  Procedure  Code  (Act 
XIV  of  188?).  AwTAJi  Dattatbata  o.  Chaii- 
BBABAi .  .        .  I.  lb  B-,  17  Bom.,  608 
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DIQIST  OP  C18BB. 


1.  61TBJBCT8  OJ  ATTACHMENT-cwritwwrf. 
05  I'DTiM  a  Post  onias. 

ftWow  Code,  ■.  27S,  on  letter,  in  the  pot  offie* 
■ddrenfld  to  certsm  judgment-debto™.  The  d»y 
b^re  the^hjnent  tbe  w«ier.  of  the  letter,  lui 
?i^^^  ^^^  "■*  ^""'  "*^«d  te  them.  S»IJ 
th.t  ae  portm.rter  held  the  lettem  in  trurt  for,  or  (m 
beh«lf  of,  the  jQdgment-debtor.,  and  thev  wen 
•coordmgly  l^U  to  .ttechmeDt  on  the  .pplieltion  of 
the  decreo-holder.    SutAinmmjs  r.  Ani^rx 

tL  L.  B,,  18  Had.,  ai2 


{    Bffl   ) 


6&- 


-JWght    of   flituM    nuilnta- 


-™»^C.«Z  Froctdjtra  Code.  J859,  ,.  305.— k 
P»™p*«hve  right  rf  mtntenance  c«mot  he  »tt«hed, 

iiUl,^«.i^  ••   806,   «   «»nething   c*i»ble    of 

^'^"'        •        •  .       S8W.&.4a7 

■unt.debtor  wu  poue^^  of,  a^eree  entitling  Wi 

Judgmmt-crwlitor  conid  «tt«:h  the  amonnt  bef  ore  S 
•^ed  due,  by  prohibiter,  order  forbidding  mcb 
^y,^7  *°  **/  *'''  >'*e"f^t^btor,  enddirect. 
might  dirart,  or  u  KTHigemeat  might  be  made  for 
the  <»ll<*boo  or  ednrin«t™tion,  if  Soce^rTrf  tS 
unomrt  of  ni.inteujnM.    MwiewlTSlZ  r    B« 

a^.  right  t«  .ppeJ^  or  hie  right  to  fnttiiSte- 

^Ider  wh»t  conm  he  i.  to  t^e  for  the  reel!»tion  rf 
^  claim,  or  vrh.t  property  he  ii  to  dttach     Bttao 

[8  W.  B.,  JCio,,  18 

I-ABOOBU  .  .  e  W   B.    VU     AA 

DuLoo*  KooswAs  s.  Suwoffit  SutaH   ' 

^  [7  W.  B.,  8U 

Ckuiowibb  HUgn  e.  NmcooDAB  Koora 

[S4  W.  B.  8 

*  **•  ~I : Hollar  aUowancM  tor  maln- 

Monthly  .^lowwce  for  maintenSk  B  obt^ed  a 
St  1^";^  -1  "  beir  of  her  hu.l^d  f^°  deW 
of  her  huiband.  B»ld.  without  deciding  \,t 
whrth^  •  money  Mlownee  for  meintenenw  am  b^ 
^Uehed  m  ewcation  of  .  decree.  th»t  under  the 
"r°?!i"««.  of  thi.  cMe  he  «e  not  entiOed  to 
«UAth«n»inten.n«nnderthedec«e.  Koiu^ 
Data  ■.  Q»ana  CB.vvan-hkMoaa.T  ^^ 

PEuBh^  aoO:  1  Bay,  688 


ATTACHUENT— eMtiMud. 

I.  SUBJBCTS  OP  ATFACBUWT-eoniiuMed. 

Bnt  wiMn  of  maintenuce  are  capable  of  beinir 

attached  ai  a  debt  dae  to  a  widow  in  eiecaUon  of  the 

decree   ag^oit   her.     HoYHOBwrrr   Dbbii   Chow- 

Dxnia  e.  KOWKJNA  Moiaa  Danu.  Chowbhraih 

P  W.  B,  41 

^  -; — ——-  Honey  allowanoa  aharsed 
on  land.— A  Hmdn  widow"!  right  to  maintenaoca 
ont  of  land!  which  belonged  to  her  hnAand  and 
have  devolved  (n>  hw  nm  i«  a  purely  parKjnal  right 
which  cannot  be  lold  in  eiecntion  of  a  deoree  or 
otherwiea  tramferred.  Bbosbub  CanHum  Ghobi 
e.  Ndbo  CHinn>BB  Oooho     .         ■    fi  W.  B,  lU 

ea _ Bight  to  montlOyallowanoa 

In    lien  of  alure    of  land^CinJ  Frocadure 

Code  (Act  xivofieauj.,.  aee.profAeo.  a.  aj- 

AUaelment  nf  mmthlg  allommea.—A  heritable 
right  to  receive  a  certain  monthly  allowance  originally 
aengned  in  lieu  of  a  ibare  of  landed  property  ii 
not  a  mere  right  to  maintenance  or  anything  elee 
Mcmptad  by  the  proviio  to  e.  266  of  the  Gvil 
frocoduro  Code,  and  ii  aaleabla  in  eiooutitm  of  a 
decree.    Saukat  HDeBHm  o.  Luokbi  Bau 

[X  I.  B,  10  Oalc,  SSI 

**•  ■ AOaclmuM    of 

mattOeHanee  allowame—Civil  Froctdare  Code  fjet 

J/re/  leaaj, ,.  aee-ifeam^g  of„y,rd»debif-~. 

The  word  "  debt"  in  ■.  366  of  the  Civil  Prw5ednre  Code 
m^ni  an  actually  ezieting  d^  that  ii,  a  perf  ecte  \ 
and  abiolDte  debt,  not  merely  a  mm  of  money  which 
My  M  may  not  become  payable  at  loiDe  future  time 
or  the  payment  of  which  dependi  upon  contingenciee 
wtoch  may  or  may  not  happen.  When,  therefore,  A 
u  bound  to  pay  to  .B  a  monthly  maintCDance  allowance 
during  the  lifetime  of  the  latter,  there  cannot  be  a 
valid  attachment  of  any  portion  of  the  allowance  by 
a  prohibitory  order  ianed  to  ^  of  a  date  anterior 
to  the  time  when  the  nma  falls  due  to  B.  Hakedab 
AOHAWU  Chow»hby  e.  Baboda  Kibhoei  Aohab- 
KA  CaowDMi     .        .    I.  Ii.  B.,  87  Calo.,  88 

<Q  Pabxrbxbkip  PBocaxiY, 

*6. "    ■    ■-  Bli&ra  in    partneraliip    aa- 

t^fA^-Act  VIII  (tf  1869.  ,.  206,  and  u.  233,  234. 
—A  decree-holder,  who  wai  also  a  partner  of  the 
judgment-debtor,  gought  to  attach,  in  execution  of 
hii  decree  the  ihare  of  the  judgment-debtor  in  the 
aueti  of  the  partnenhip  bunneu,  (he  bnnnna  then 
bdug  in  the  bandi  of  the  Kecdver  of  the  Court 
under  a  decree  for  diaaolatioa  and  winding  up. 
Seld  that  inch  ehare  of  the  Jntlgiuent -debtor  was 
not  " property"  within  the  meaning  of  ».  305  of 
Act  Vril  of  1869,  and,  therefore,  not  liable  to  at- 
tachment in  eieention.  Abbott  «.  Abbott  and 
CSDKP  .  .  .  .  6B.I*.B.382 
W- Property  of  partnership-- 

AMaelmemtlimitidtoeiarf  of  partner— Act  VIII 
<!f  1809,  II.  ma.  334^A  decree-boUer  in  eieentlwi 
attached  and  eelaed  certain  property  which  belonged 
to  the  Jn^ment-debtor  in  partnenhip  with  another 
pereen,  who  alonei  at  the  time  of  attachment,  waa  in 
actnal  peMearioo.  Beld  (bat  nch  property  *»■  the 
V  3 
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DIQS3T  OF  CiaSS. 


1,  SUBJECTS  OP  ATTACHMENT— Boitd'inMJ. 
lubiect  of  ■tfcachmeut  in  eieontion  of  the  decree 
Kg^st  the  one  partner,  bot  mch  attnfhinent  mnit 
be  limited  to  bii  ahare,  and  the  attachment  ihonld  be 
by  prihibitory  order,  nob  by  actual  manoal  Bcdznre. 
Tbama  Simu  0.  KiiiDAfl  EOY  .  6  B.  li.  B.,  886 
tllimittd 


to  ihare  of  yorimr.— Property  belonging 
partnenbip  caiuiot  be  leised  in  execution  of  fc  decree 
agaioBt  one  partner  only.  Accoidingly,  where  a  mit 
was  bruught  agnioit  one  partner  only  and  the  deeret 
made  him  alone  iutHeiSeldtiuit  only  bii  property 
oonld  lie  attached  in  execution  of  that  decree.     Ei.- 

BIUBOAJ  e.  COHSIBTITOB  Of  FOBBBTB 

[LIj.B.,4Boin.,a3a 


68.  - 


-  'Caasoertaiiied.  iutereat  Is, 


ft  partn«Ml»lp— aij**  of  mit— Civil  Pracedurt 
Code,  I.  586.— In  a  nit  by  tike  pnrchaier  at  an  exe- 
cution-»ale  of  the  inWregt  of  the  judgment -debtor  in 
a  partnership,  of  which  the  undivided  father 
(deceaaed)  of  tho  judgment-debtor  had  been  a  member 
against  the  other  partners  pra;ing  that  an  account 
be  taken  and  that  the  ahare  of  the  jndgment-defator 
bs  paid  to  him,  it  was  contended  that  tho  ahare  in 
the  pKrtDeraliip  wu  not  liable  to  he  attached  and  sold 
in  eiecutjon, — Hetd  that  a  share  in  a  partuerahip 
could  be  the  aahject  of  attachment  under  g.  W6  of 
the  CiTil  Procedure  Codeg  that  the  necotion-sale 
was  not  bad  in  law ;  and  that  the  present  suit  wai 
accordiiigl7  muntMiiable.  Dteariia  Xokmn  Dot  y. 
LuelclHmoni  Dati,  I.  L.  M.,  14  Calc.,  884  disMuted 
from.    Fasvathbisak  v.  Bavaitiia 

[I.I..B.,18MacU,447 


69. 


Bhare     of    partner      In 


-  Servloe     tenure —J«<fr«*f 


ATT  AGHHKN  T— oowfimMi. 

1.   SUBJBOIS  OF  ATTACHHEHT— «mA'smi£. 
(it)  Pbopbbtx  Ain>  InnsBsT  ik  PBorsBTX  ca 

71.- 
property—Citil  Proeedan  Code, 
Where  a  tenant  bad  an  hereditary  interest  in  pn>' 
perty,  paying  a  small  quit<rent  for  It,  and  holding  it 
subject  (Xkly  to  the  duty  to  the  zamindar  of  furnish- 
ing a  few  men  ia  aid  of  the  ragnlar  police, — Held 
that  the  intereat  was  a  beneAcial  one,  which  could 
be  attached  and  sold  by  the  tenant* a  creditor.  Baicm< 
SCB  Naxk  Sihge  «-  QouKBa  Sakoo 

[a4W.  B.,  809 


e  property"  within  the  meaoiDg  of  ttwae 
words  in  »■  266  of  the  Code  of  Civil  Procedure,  and 
can  therefore  be  attached  and  sold  by  an  ezecutd:ai- 
ereditflr  in  eiecation  of  a  decree  against  that  partner. 
Sitiarika  Mohwt  Vai  v.  lAKhhinoM  J}ati,  I,  L,  S., 
14  Cole.,  884,  Tufutml  MoiiHit  ghan  v,  Baghu 
Ifalh  Ptrikad,  7  B.  L.  «.,  im  ■  14  Moo.  I.  A.,  40, 
Detitdgal  Lai  v.  Ji^deep  Ifarain  Singh,  I,  L.  B., 
B  Calc,  198;  L.  B.,  4  I.  A.,  S47,  and  Panatkaetam 
V.  Bapanna,!.  L.  S.,1S  Mad.,  447,  referred  to. 
Ja&ki  Chuhdbb  Box  v.  Iswab  Cbcsses  Rot 

[I.I..K..20Cala.,  693 

(m)  Fbsibhasls  Abuclbb. 

70.  Artlole«  of  periBliAblo  na- 
ture.— Articles  of  such  a  perishable  nature  that  they 
cannot  ba  kept  for  fifteen  days  and  sold,  acoordiag 
to  the  Civil  Procedure  Code,  ought  not  to  be  taken  in 
tiecntion.  Sasabbit  Uobsehtab  v.  Hahio  bik 
SEBATAx       »       .       t       6  Bom„  A.  C.,  16S 


72.  - 


-  Ship-owner,  Interest  of,  in 


mortgaged  ibip — Sale  Mitderpriormortgage.—A 
ship-owner  having  mortgaged  hu  ship  baa  itill  to 
interest  in  her  seiiable  in  attaehment  imder  the 
Civil  Procedure  Code.  An  attachment  on  a  ve«el  in 
r«apect  of  the  mortgagor*!  right  and  intereat  does  not 
affect  the  validity  of  a  sale  under  a  prior  mortgage. 
AuHn  c.  Ajuos  Uahohbii 

[1  Znd.  Jar.,  N.  &,  941 

78. Profit*   of  property.-Whsn 

a  party  attaches  property,  he  also  attadies  the  profits 
thereof.     Bax  Coohab  Ohobi  «.  Qobtitd  Chckdbb 

SAKDTAE law.  B,  891 

Bah  Cookab  Ohobb   e.    Gobikd    Nath    Sait- 

BTAii 9  W.  B.,  460 

74. Profits   (Oroady   realiaedU— 

But  if,  when  attaining  the  property,  he  allows  the 
original  owner  to  remain  in  poesesnoii  and  enjoy  the 
profit*  those  profits  ceaae,  from  the  moment  they 
find  tbrir  way  into  the  pocket*  of  the  owner,  to  be 
■peciilcally  liable  for  the  jadgment-debt  under  the 
attachment.  Bam  Coomab  Qbosb  e.  Gobivd 
CamnxB  SiBDTAj.        .        .        .ISW,  B..8ffl. 

7D, Attaohment  of  property    ot 

tenant  for  rent. — A  landlord  may  have  a  right  to 
receive  a  share  of  the  praduoe  as  rent ;  and  if  the 
share  is  not  made  over,  to  compel  it  to  be  dime  or  to 
recover  damages  i  but  the  property  in  the  cropa  !« 
in  the  ruyat  until  tranif  erred  by  some  act  of  hia  own. 
It  Is  ilUgal  for  the  landlord  to  att*cL  everything 
hi  the  posKMion  of  the  raiyat  which  he  considers  may 
be  liable  to  sstiify  the  rent :  all  that  he  can  do  by  way 
of  attachment  ia  to  treat  the  rent  aa  a  debt  due  from  the 
niyat  to  the  lajidlord  and  toattachit  ai  such.  PBrnm 
EooBUsB  V.  Kdil  Strqe  .  18  W.  B.,  464 

7e. Doors     ftnd     wlndow-sliut- 

tBTn-Sxecutumqf  decrm ~ Attackable  propertg- 
Doori  and  tn*doKt— Inmotiiable  yroperfy.— The 
doora  and  window-shutters  of  a.  pucca  buiiding  can- 
not be  separately  atUched  in  eiecution  of  decreCj 
forming  as  they  do  part  of  an  immoveable  property 
and  haviiuF  no  separate  eristenco,  Pbbit  Befabi 
v. EoBCoaAiJABAflK        .  1 L. B.,  U Calo,  164 

77. Property  wUoIl  is  the  BDbJeot 

of  a  Bait— I»*ere»(  ia  property  eoittingeiH  o» 
tuit.—Tbe  fact  of  a  judgment-debtor's  property  being 
the  aabiect  of  ao  existing  suit  ia  no  hindrance  to  it« 
being  »tt»cliNl  in  oiocuGon,  but  it  is  in  tho  discretion 
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DiaSST  OF  CASB8, 
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) 


1.  eDBJBCrS  OF  ATTACBVEST—eimU^Md. 
of  th«  Cmut  to  wder  tti  ttia  at  the  Stt«at  and  moat 
proper  tiae.  But  Cbttnuu  e.  Ktrin>  Lau 
BOBB 18  W.  B^  18S 

78. AatiOTMblo  olaim—TnM^trqf 

Frowrtg  Ael  flV  if  1883J,  t.  6,  el.  fdJ—Tranf 
ferablt  elaim-Civil  Frocedmn  Code,  t.  368— 
Exeeidicm  of  decrte.  —  Vnier  the  '^snifer  of 
Property  Art,  propeit;  inclodn  ta  actdoiubte  claim. 
llien  wa*  lold  in  csecatioa  of  a  decree  the  judgnieDt- 
debtor"!  right  to  get  by  division  a  quantitj  of  land 
«bi«h  had  been  reeervad  by  him  t<a  hii  oirn  nie  in  & 
deed  cif  gift,  but  whidii  at  the  time  of  the  eiecntion- 
m\t,  ma  in  the  powenion  of  the  donee  of  the  eatate, 
the  land  never  haTing  been  appropHated  by  meamre- 
mont  aa  provided  in  tie  deed.  In  a  suit  bronght  by 
the  aaetioa-purchaKT  (d«cree-hotder)  for  the  area  td! 
the  land  reserved  by  roeasnrement  and  diviaion,  — 
Stld  that  the  claim  of  the  judgment-debtor  to  the 
land  WBi  a  Cransfetsble  claim,  and  therefora  capable  of 
hang  attached  aod  iold  in  eiecntion  under  a.  266  of 
the  Civil  Procedare  Code^  BtroKA  PgaxABE 
Hisbxst.  Esubna  MoHnB  Ohatcoz 

[L  L.  R,  14  Cftlo..  941 

79. Prc^perty  In  ■enaim. —There  la 

nothing  in  Act  VIII  of  1859  which  riempta  from 
attachment  property  to  be  found  in  the  lenana  of 
a  jndgmeat-debtor.  Dookoa  CavBir  HimK  v. 
HVBM  MoEUH  QooEO    .        ,        .  17  W.  B.,  86 


8a- 


-  PropoTt7 


for 


livelihood— Ctei;  Froetdiirf  Code  (Aet  XIV  qf 
lesaj,  $.  966— Property  exempted  from  attaclHnent 
Sxecmlion  cf  decne—B%tKt  of  Sigh  CouH.~ 
Befia«  property  of  a  jndgment-debtOT  can  be  exempted 
from  ezecntioa  ai  falling  nader  the  head  of  the 
proparty  deacribed  in  a.  266  of  the  Code  of  (HvU 
Procednr^  it  is  necraiary  that  the  Court  ihoald  flrat 
eipreM  ita  ol^cn  tJiat  >ncb  property  ij  oeceuary  to 
eiuible  the  exentioa-debtor  to  earn  hii  livelihood,  and 
the  Conrt  which  mnat  decide  thia  point  is  the  Court 
which  tmea  the  execution.  S.  14  (a).  Fart  II, 
Chapter  V,  of  the  Oeneral  Bnlea  and  Circular  Orden 
of  the  High  Coort  commented  on.  BAZsa  Udhah- 
■as  c.  DooB«A  CHtrsK  Seisa 

[t  I^  B.,  10  CMS,  89 :  18  a  Ih  a.  900 

8L Property  In   handa  of  th« 

B»oeivW— Order  ok  Jteceiver  to  »ell— Attachment 
in  mofuttit—Eiecaiioa  of  deeree.—Bj  a  decree  of 
the  Hi^h  Conrt  obtained  bj  D  M  ia  November  1671 
in  a  auit  on  a  mort:gage  brcnight  by  him  agaiurt  B  C 
and  P  C,  it  WM  ord^ed  that  the  mit  ihould  be  dii- 
BuaMd  againat  P  C;  that  the  anuniDt  found  dne 
an  the  mortgage  ibnild  be  paid  to  D  M  bjB  Cs 
tiwt  tbe  mcirt^^^  property,  aame  ot  whldi  waa  in 
Calcutta  and  M>me  in  the  mofiuait,  alioald  be  sold 
ia  defanlt  of  payment,  and  any  deficiency  diovld 
ha  made  good  by  B  C.  The  property  in  CalcutU 
waa  aold  under  the  decree,  and  didnotTadizemffictent 
to  aatiify  the  decree.  I)  If  thereupoo,  in  Anguet 
1878,  obtained  an  order  for  the  tranafer  of  the  decree 
totha  mofnadl  Coort  for  execatirai.  After  the  trana- 
Ut  B  C  died,  in  Decembs  1874,  leaving  a  widow 
■nd  an  adopted  bod  hia  reprtMDtatirea,  againat  whom 


^ontintted, 

1.  SUBJECTS  OF  ATTACHMENT- eo»i(i«««<(. 
the  mit  Waa    revived.     The    decree,  however,  waa 

returned  to  the  High  Court  unexecuted.  In  a  eult 
for  partitioD  of  the  eatate  of  S  C,  deceased,  brought 
by  P  C  against  £  C  in  the  fii^  Court,  a  decree 
WBI  made  in  February  1S71  iet  aa  injunction  to 
reatrain  B  C  from  intarmeddliug  with  the  eatate  or 
the  accumulatuma,  and  for  the  appointment  of  the 
B  ecriver  of  the  Court  aa  Beceiver,  to  wltom  all  partiea 
were  to  give  up  quiet  pocKfuon.  B  C  waa  in  that 
auit  declared  catitled  to  a  moiety  of  the  property  in 
■uiL  Seid,  ta  application  by  Z>  JHT  to  tbe  High 
Court^  for  an  order  that  the  Beceiver  ehould  lell 
the  tight,  title,  and  intereit  of  tbe  widow  and  aon 
ta  B  C  In  the  eatate  in  hia  haudi  to  satiafy  the 
balance  of  his  debt,  that  D  M  waa  entitled  to  an 
order  that  their  interest  ehould  be  attached  in  the 
handa  of  the  Beceiver,  and  that  the  Beceiver  ahould 
proceed  to  aell  tbe  same.  Property  in  tbe  bandi 
of  the  Beceiver  of  the  High  Court  cannot  be  pro- 
ceeded againat  by  attachment  in  the  mofnsail.  Hbk- 
tmvimta  Chitbiibb  v.  Pxakeethto  CatriniBS 

[L  L.  B.,  1  Cala,  40S 

82. Oonrnment        promissory 

notes  In  tlia  B&nk  of  Bengal— C^imI  Frocedmre 
Code,  u.  259,  268,  372,  oomlructiom  qf.—Bjt 
decree  ot  a  mafunil  Conrt  the  plaintiff  had  been 
declared  to  be  entitled  to  certain  Qovemmcnt  pn>- 
DUHory  notes  which  were  then  in  the  cuitody  of 
the  Bank  of  Bengal  on  acconnt  of  one  JT  D,  regaraiug 
the  title  to  whoae  eatate  the  luit  wai  brought.  On 
an  application  to  tbe  High  Conrt  by  the  plaintiff 
dearee-holder  for  execution  of  tbe  decree  by  attach- 
ment, held  that  i.  269  provides  for  the  delivery  of 
ipe<^ac  moveable  property  in  the  poMOaion  of  tbe 
judgment-debtor,  and  waa  therefore  iuapplicsble  to 
a  eaae  where  the  property  toogbt  to  be  attached  waa 
not  in  the  poaaeanon  of  Uie  judgmeat-debtor,  but  of 
tbe  Bank.  Stld  alio  that  aa.  272  and  266  apply  to 
the  caaea  ot  moveable  property  belonging  to  tbe 
judgment-debtor  in  the  poeeeaaioii  of  a  third  party 
and  in  that  of  a  Court  or  public  officer,  reapectively, 
aud  were  not,  therefore,  applicable  where  the  property 
Bousbt  to  be  attached  bad  been  declared  to  belong 
to^e  plaintiff.  The  only  remedy  open  to  a  plaintiff 
to  reoDver  pcatesdon  of  moveable  property  decreed 
to  belong  to  bim,  and  not  in  tbe  powenion  or  powsr 
of  the  defendaota,  ta  to  proceed  by  anit  affdnat 
the  ptTBon  in  whoae  poaaeaaion  or  power  it  ia. 
PuDiuBuin)  SmoHcr.  Cscmpi  Dat  Jsa 

[1  C.  W.  IT,  170 
SS. Kalikana     rigbts    payable 

for  ever-  Civil  Frocedure  Code  Act  VIII  iff 
1859,  e.  2S7.~A  and  B  were  entitled  to  receive 
aoniially  and  for  ever  a  apecifled  amount  by  way 
of  malikana  rigbta  from  the  Collector  aa  compoiaation 
for  their  eitiugniibed  rigbta  in  lakbiraj  land*. 
In  (leouUon  of  a  decree,  C,  on  18th  September, 
purported  to  attach,  under  a.  !S7  of  Act  Till 
of  1868,  A't  ahare  in  aneb  apecifled  amount.  Bubae- 
□u»t  to  thii  attachnuDt,— fkamely,  on  SSrd  Sep- 
tember 1878, -.i  and  B  mortgaged  their  rigbta 
to  the  plaintiff.  In  a  anit  brought  by  hia>  againat 
A   and  B    and    C—Seld  that   attachment  under 
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DiaBST  OT  CASES. 
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ATTACTMEHT— CWK.IMKA 

I.  SUBJECTS  OF  ATFACEUEST—iuMtinued. 
B.  2S?  WBi  Dot  applicsUe  to  k  rigbt  to  receive 
moDe;  for  «ver;  that  inch  ui  ■ttaahment  ii  oolj 
good  *o  f&T  &•  it  relate  to  an;  ipeclflc  unonat 
irhioh  may  be  >et  Forth  Id  the  reqntat  to  the  officer 
in  whow  hand*  the  moneyi  an,  ubdng  then  payable 
or  likely  to  become  pnyable,  uti  that  the  •ttachment 
Id  question  waa  thoetore  iavalid.  Stmble—Tlit 
attaching  enHttor  ihoold  have  proceeded  under  a.  836 
or  I,  £36.  In  either  of  inch  caaea  the  defandanti  the 
peraon  to  whom  the  money  waa  payable,  woold  ba 
entitled  to  notice  that  he  waa  not  at  liberty  to  alienate 
hia  rigbta.    Kiuobto  Dn  o.  Hitkso  SoomlBU 

[L  I*  a,  8  Oalo,  414: 1  a  IbB^  419 

84 AllowanMpsyable  thromcb 

post  oAoB—Attacimenl  of  manes'  *"  Itandt 
of  public  officer— AMicipaloty  attachmgal— Civil 
Frocedure  Code  (Act  XIV  of  18821,  t.  S73. 
tci.  4,  form  14&.—^.  273  ot  tbe  Civil  Proeednre 
Code  (Act  XIV  ot  1882)  does  not  allow  of  an  anticipa- 
tory attachment  of  money  expected  to  reach  tlie  ba&dt 
of  apoblicoffleer,  bnt  appliee  only  to  mousyi  actually 
In  hie  hand,  TuiiU  FAisnsa  r.  BAiasEU  Laehici- 
CB&NS    .        .  ,    I.  Ik  IL,  as  Bom^  86 


86.  - 


-  Deposit  hj  semat  of  Tkll- 


way  oompftny — Civil  Frotedure  Code,   _ 

BiffMw  cf  attadUng  creditor. — Wbere  money  depo- 
iited  wUb  a  railway  cmipiuiy  by  one  of  tta  earTanta 
aa  a  gnanntes  far  the  dne  performance  of  big  datiea 
waa  attached  by  a  judgment-creditor  of  mch  aarvant 
nnder  i.  268  of  the  Code  of  Civil  Proeednre,— 
Seld  that  the  creditor  waa  not  vtitled  to  have  hia 
decree  tatiaflBd  out  of  the  depoait,  bnt  waa  entitled  to 
a  atop  order  under  d.  (o)  of  a.  868,  and 
tito  to  paymmt  of  the  Intercet,  If  any,  dot  by  the 
'Company  on  aaok  depoait  to  the  aervant.  XAfinrHts 
«.  SvBBiiuTiA  .  X  I..  B„  e  KacL,  90S 

^0_ Ckeqiie  fbr  money  due  on 

VontrMta— .Bt^U  <f  nominal  tiirttg~'Aing»ment 
of  nones  due  to  attigwir—Frineifat  amd  tiMtt$,~~ 
The  plaUitifl  wa*  nonunal  aurcty,  though  really  the 
principal  in  the  oae  of  two  oontracta  altered  into 
by  cue  3  with  the  Bxecnttve  Engineer,  Ahmedoagar. 
On  completion  of  the  worka,  the  Biecntive  Enginetf 
handed  over  to  the  plaintiff  a  cheque  cm  the  Oovem- 
ment  troMnn  for  tbe  amount  dne  on  the  Snit 
ctmtract.  BeJive  the  cheque  waa  pmented  by  the 
pl^titf  Iw  payvent,  the  defendant,  who  waa  the 
jndgmen^credltor  of  M,  eerred  tbe  Executive  Engi- 
neer with  *  notice  attaching  any  money  fai  bia 
band*  dne  by  him  to  M-  The  Executive  Zngineo- 
tlier«upan  (topped  payment  of  the  cheqne,  the 
amount  of  wbldi  wm  eventually  paid  to  the  defen- 
dant. Seld  that  at  the  dato  of  the  attachmrait 
the  cheque  had  become  the  property  of  the  plaintiff, 
and  that  the  defendant  ahould  refund  the  amoniit 
Tfceived  by  bim.     The  eecond  contract  waa  ttdd  to 


a  <nm  of  money  to  5'i  credit  at  the  date  of  the 
dafaidanV*  attachment.  -  Beld  that  the  plaintiff, 
being  the  uily  peraon  really  tnterertecl,  waa  entitled 


KWAOHXEXTS—eBntimmtd. 

1.  SUBJECTS  OF  ATTACHHENT— coMffaMA 
to  tbia  aom  alio ;  for  atthough  the  Bieeutive  EnginMr 
would  have  been  legally  jaatifled  in  [vying  It  to 
S,  be  waa  not  bonn£  it  b«ng  really  the  pUhitiCa 
property,  to  pay  it  to  a  tbW  peraon  anch  oa  the  ' 
defendant,  the  iudgment-ereditor,  who,  if  the  anm 
wat  paid  to  him,  mnat  lefntid  it  to  the  plaintiff. 
BtuavivSAB  KUBOU>aa  v.  An>UK  Eubbqi 

[Ii.  Za.  &.,  S  Bool,  46 
87. Deposit  of  iiiKt«rlal  fbr  Dairy- 
ing outoontrMt— JoJcrMt  liahle  to  attacimmi. — 
Where  a  peraon  depoiited  apon  the  worka  of  another 
certain  materiala  to  be  need  in  carrying  out  a  contract 
with  anch  second  penon,  and  the  Utter  had  reccgniied  - 
and  accepted  auch  deporit  by  the  advance  of  the 
value  thereof,— ffelil  that  luch  materiala  lad  rected 
tn  the  peraon  with  whom  t^ey  were  deporited  at  s 
purchaaer,  and  were  not  liable  to  attaduoent  nnder 
a  decree  ^ainat  the  depoaitor,    Akottkohs  Casb 

[8  K.  W„  887 
8&  ^—-^^  STonoy  deposltod  In  Oourt— 
JHtcrttion  cf  Comrt—Ciml  PrtweAtrs  Code,  ISTT, 
«.  S7A~-Tlie  Conrt  bo*  no  diacretion  to  refiue  on  ap- 
pli«ati<ai  for  attacbment  of  propeHy  in  Court  made 
tinder  a.  S72  of  the  avil  Procedure  Code.  Nook 
JxEiB  BiouM  c  Maskutz  Kbahvk 

Di  a  Zj.  B.,  7 
88.  ■ — -  Standing  aropB—Cieil  Proet- 

dure  Code,  *.  S66 — luimmeabU  property. — StanAng 
cropa  ar^  for  the  pnrpoaea  of  the  Code 
of  Civil  Proeednre,  Immoveable  property,  and  cannot, 
therefore,  be  attached  under  a.  266  of  the  Procedure 
Code.    liuiTTA  V.  YBKEaiA 

[LI..R.U3fad.,198 

00. Civil   Proeadur» 

Code,  e.  388 — Itiimoveable  propertf — General 
Clauiei  Coiuolidation  Act  fl  of  1868J—Pr«vituiial 
amatl  Cauie  Court,  Act  (IX  of  1887),  seh.  ii,  el. 
(8), — Standing  cropa  ar«  immoveable  property  in  the 
aenae  of  the  Qenend  ClaoMs  Act  (1  of  1668),  and 
of  cl.  (6)  of  the  aecond  achednle  of  the  Small  Cane 
Courta  Act  (IX  of  1887),  and  of  the  Civil  Proee- 
dnre Cod«.  They  cannot  therefore  be  attained 
nnder  a.  266  of  the  Code.  Madayifa  t.  Teukata, 
I.  L.  R.,  11  Mad.,  183,  approved.  Cskda  Lai  if. 
HoicHAn).    Maim  v.  KcimAs  Sikqh 

[L  I-  B^  14  AIL,  80 

61  Jjaaaa—SaUabla       itUerert— 

Alie»alio»  if  i^tratiou  t^  laui — Comdifiim 
rettrainiug  alieuatiou — Civil  Prvetdmre  Code  (Act 
XlVoflSSH),  e.  SSff. —-*  *ned  to  recover  poaaeoaion 
of  certain  land  which  waa  leaoed  in  oaathowla  by  hia 
&ther  to  B.  Tlie  leoaa  ei)»eHly  prohibited  the 
lestee  and  hia  heir  from  '"^^■"g  any  aaaignment  of 
tbe  property  eitbw  by  aale  or  gift,  but  It  did  not 
conttun  any  proviaioQ  for  forfeiture  or  for  re-mtiy 
by  rcoacn  of  an  aangnment  in  violation  of  it*  terma, 
nor  waa  there  any  proviiion.  reatricting  a  aale  in 
execntion  of  a  decree.  The  oaathowla  pawed  to 
^1  executor,  and  wai  aold  in  execution  of  a  decree 
againit  B.  Held  the  nie  pa«ed  a  good  title.  B, 
and  aloo  hia  axecntco'  at  (ha  Ume  of  the  nle,  bad 
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ATTACHXEST—comtiamed. 

1.  SUBJECTS  or  ATTACHMENT— mhAmmiI. 
an  mt«nat  In    the    leaso,    wbicli   wu   "  nleable " 
witMn  the  metning  of*.  366  ol  Uie  Ciril  Procedure 
Code.    XHteali  t.  Ajmji  Banetk,  I,  h.  B,-,  10  Bom., 
SiS,  diitin|aiihed.    QoUE  Katb  Bot  CbowsKrs  c. 

MAIBUBA  NATH  BOT  CSOWSHBT 

[Z.  I..  B.,  20  (Ma.,  378 
09. Interest  token  under  will— 

Btqvetf  to  wife  urifh  obligatio*  of  maitUaiiKng  and 
edMcali»ff  ciildnm — Inter  ett  takn  **der  t%ck 
htquett — Decree  againet  aife — Attaeiaent  qf 
ittterett  under  leill — Civil  Procedure  Cade  (Act 
Xir  of  1893).  ((.  286,  SS4,  276--Aaigiimenl 
of  i»lereit  vkile  itndtr  attaeimeni.^B  died  in  1S91, 
leaving  a  widow  (defendant  No.  1)  and  two  lana, 
P  and  Z>  (defendant!  Noa.  4  and  i).  By  hii  will  he 
bequeathed  the  Ttfidne  of  hii  property, to  tnuiteea 
(of  whom  hia  widow  irai  one)  in  tmst  to  pay  the 
renta  and  incotae  thereof  to  hia  widow  for  lilP)  "she 
thereout  raaintainingi  educating,  and  bringing  up " 
hia  children  in  a  manner  mitablA  to  their  degree  in 
lif&  After  Mi  death  the  [xoperty,  moveaUe  and 
immoTeable,  was  to  be  divided  among  hia  sona  eqoally 
when  D  should  attain  the  ^e  of  twenty&re.  He 
attained  majoritf  in  October  1896.  At  the  date 
of  anlt,  D  WM  eighteoi  yean  old  and  F  wm  twenty- 
flve.  It  was  contended  that  the  widow  waa  only  a 
tniatee  of  the  renta  for  the  baieflt  of  her  aona  P  and 
n.  On  the  ISth  Jnns  1896,  the  plaintiffa  obtained 
a  decree  for  {18,97  S-lO-10  againat  the  widow 
and  her  aon  P.  In  execution  i^  that  decree,  they 
attached,  nnder  an  order  dated  iind  Jnly  18BS,  the 
fmmoveabie  propertiea  which  had  belonged  to  the  teata- 
tor'a  eatate  on  the  gronnd  thst  both  the  widow  and  P 
had  an  intcreat  in  them.  The  attachment  waa  iaroed 
Qnder  a.  S74  of  the  Civil  Frocedore  Code  (Act 
XIV  of  ISBS).  The  defendanU  contended  that 
the  widow  had  no  attachable  iatereat  at  all  in 
the  aaid  propertiea,  ahe  being  nnder  the  will  ma^ly 
a  tmatee  aa  above  mentioned  toe  her  aona,  and  that, 
if  ihe  bad,  b  wa*  an  intiereat  in  moveable  property, 
wbich  ahonid  have  bacn  attached  nnder  a  26S 
of  the  Code,  and  that  the  attachment  nnder  a.  274 
waa  insffectnal  and  inoperative.  They  farther  alleged 
that  bj  an  aaaignment  dated  the  20Ui  Febroary 
1896  ahe  had  aadgned  and  lorrendered  her  life- 
interest  to  her  ion  D,  and  that  ainch  intereat  waa, 
therefore,  not  available  to  aatiafy  the  plaintiS'a  decree 
aeainat  her.  Aa  to  P'a  intereat,  Uie  defendanta 
alleged  that  by  a  deed  of  •ettlement,  dated  the  9th 
l^ebmary  1896,  it  waa  validly  settled  for  the  beneflt 
of  himaelf  and  hia  family,  and  that,  therefore,  he 
had  no  intereat  in  Um  which  conld  be  attached  ander 
the  order  of  the  2nd  July  1895.  SeldQ.)  that  the 
widow  had  an  attachable  intereat  in  the  property. 
(i)  That  her  intereat  waa  an  intereat  in  immoveable 
property,  and  waa  validly  attached  nnder  a.  l74  of 
the  Civil  Frocednre  Code.  (3)  That  her  aaaignment 
of  the  SOth  Pebmary  1896  waa  invalid  aa  agunat 
the  plaintifFs  nnder  a.  £76  of  the  Civil  Frocednre 
Code.    Natha  Eekba  e.  Dhitbbaiji 

[L  L.  S.,  as  Bom,  1 


ATTACBXEST—eo»tinmd. 
1.  SUBJECTS  OF  ATTACHUENT— eoaffNMi. 

^  a  vrilti  to  attaeimenl  and  tale  in  execniion  of 
decree—  Vol»»tary  eonvegancet. — The  nature  of  an 
npadbitpana  vritti  on  the  Biver  Oodavaii  at  Naailc 
Waa  stated  to  be  aa  follows  i  "  The  vritti  ia  an  here* 
ditary  pricatly  ofllce  by  virtue  of  which  certain  reli» 
gions  coremooiea  are  performed  on  the  River  Godavari 
on  bebaif  of  pilgrims  who  pay  fees  to  the  holders  of 
such  priestly  offices  for  perfciuance  of  sacb  religions 
ceretnoniea  at  or  about  the  time  of  tbdr  performancet 
By  law  and  nnge,  a  certain  relationibip  arowi  up 
between  certain  pilgrims  or  worshippers  and  a  patti* 
cnlar  priest,  and  when  auch  relationahip  eiiata,  such 
pilgrima  or  wonbippers  are  called  yajmana,  or  clients 
of  the  priest,  whose  right  to  ofFer  and  perform  the 
religions  ceremonies  in  question  for  auch  yajmans 
becomes  eicluuvo  againat  rival  priests,  so  far  that, 
under  the  Hindu  law  as  applied  and  followed  in  this 
Presidency,  if  any  tmch  yajmans  accept  the  religions 
aervices  li  another  priest,  tbey  must  compeusate  the 
priest,  whose  yajmans  they  are,  by  giving  to  him  a 
reasonable  fee."  Seld  that  such  a  vritti  is  a  "r^ht 
of  personal  service  "  within  the  meaniuB;  of  cl.  (f) 
of  a  266  of  the  Code  of  Civil  Procednre  (XIV 
of  IG8S),  and,  therefore,  protected  from  attachment 
Oahibb  Baxohaitdiu.  Dati  p.  Bhavkab  Rah- 
OHAMDBA  .    L  L.  R.,  10  Bom,  896 

64. Civil  Procednre 

Code,  1882  :  266  (f)—Joti4hipana  vriUi—Liahililg 
to  aUae\m«nt  i»  execution  i^f  a  decree — Saturt  ^ 
witlit  under  Hindu  ^oic— The  jotiahi  vritti,  being 
a  right  to  receive  cert«in  emolnmenta  is  a  reward  for 
personal  aervicea,  ia  not  liable  to  attachment  under 
a.  aee  ^  of  the  Code  of  Civil  Procedure  (Act  XIT 
of  1882).  Ami/e— Under  the  Hindu  law,  vrittis 
are  to  be  regarded  as  gonerally  extra  commerrium. 
Oovnm  liAKSBiuii  Joshi  r.  BAnmfiaKA  Habi 
JoBHi  .        .        .     I.  Ijl  B.,  IS  Bom,  866 

8fi, Vritti  or  relifcloaB  offloa— 

Alienation  qf  religioui  ojJEce — Civil  Procedurt 
Code,  1882,  i.  266.---A  y^tti  cannot  be  aold  in  eieni- 
tion  of  a  decree.  Such  a  compulaory  alienation  is  not 
only  oppoaed  to  the  Hindn  law  and  public  policy, 
but  is  also  against  the  proviuoua  of  a  266  of  the 
Code  of  Civil  Procedure  (Ad.  XIV  of  1B82).  Bat 
private  alienationa  are  not  abaolntely  prohibited.  Ko 
general  rule  can  be  pleaded  in  sucb  matters.  The 
rales  of  succession  depend  npon  each  paiticnlar 
foundation  or  ofllce,  and  in  reaped:  of  it,  cnatom  and 
practice  mnat  govern  and  prevail  over  the  («it  law 
which  prohibits  both  partition  and  alienation. 
Bajasau  v.  Oaubsh       .    I.  Ijl  B,  28  Bom,  181 

(o)  Bianr  or  Sutr 

ee^ Bisht  to  bring  a  trait.    A 

right  to  bring  a  salt  cannot  be  attached  nndra'  tha 
Civil  Proc«dDre  Code,  1869.  Cabapikt  c.  Paitjia 
Lai.  Seal  .  .    14^.  B,1S8 

Dbitbt  v.  HASASBm  Bsuitackaube 

[8  W.  B,  Uis.,  S 
MAHons  Hasbb  r.  Sbbo  Bwvui  Doobbt 

[6  N.  W,  0S 
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ATT  ACUUflJlN  T— eoxtt  MMd. 
1.  SUBJECTS  OF  ATTACHMENT— co»(i«t«rfi 

97. Hight  to  BUS  for  damagoB— 

afeme  jirg^»  -  Cinii  Frocedun  Code  fl877J,  :  3S6, 
eJ.  f«J.  The  right  to  me  for  meme  proBtB  ii  » 
"  right  to  rae  for  d&magoa  "  ivithiD  the  meaning  of 
&  260,  d,  (e),  of  the  Code  of  Civil  Procedure,  and 
therefore  caonot  be  lold  in  ezecation  of  decree- 
Where,  thereforei  the  plaintiff  purduued  the  right  to 
ne  for  metnt  proJUi  ata  Mtle  in  eiecatioa  of  a  de* 
(Me,— BeW  that  a  aoit  hy  him  to  enforra  the  right 
WM   not  maintainable.    Shtah    CuAiin   KooiTDOO 

«.  [lAlfD  IfOBTS-ASB  BAHK  OI  THPIA. 

[I.I..IL,8qala,e9B:  iaC.L.B^44p 

98. Bight    to  BppeaL— A  judp- 

ment'debtor'B  rigbt  to  appeal  cannot  lie  attached  m 
czocntdon  of  a  decree.  Bipbo  Fbotav  Sabv  v. 
Deo  Nasux  Bot  .    3  W.  JL,  Mi&,  16 

^)  Saubt. 

89; BaUtry  of  otSLoor  c^  Small 

CauM  Court,  Calcutta— Srerti/Hw  o^  <iBe«<  rf 
Si^i  Cow*.— The  pay  of  an  officer  of  the  Small 
Canie  Court  vill  be  set  aside  by  an  order  of  &e  High 
Court,  in  aatiafactkiii  of  jndgiient  obtaioed  in  that 
Court.     EooiUDKBmr  u.  Hicbasl 

[Bonrke,  O.  C,  869 

100.  ■  SolapleB  of  Bt^way  Com- 

pany'B  aarvAvtu—Juritdiclion  of  Maftu^l  Small 
Cante  Courli-Ael  VIII  of  1859,  u.  236,  239.— 
SalariM  or  other  debt*  due  from  liie  Bsilwsj  Com- 
pany to  an;  of  its  aerraota  can  be  attached  in  aatii> 
faction  of  a  Small  Canse  Court  decree  nnder  Act  VIII 
«f  1819,  >.  2S6.  The  attaching  Conrt  muet  make 
a  Tritten  order  to  be  fixed  up  in  aoaie  ooDBpicuona 
part  of  the  Court-house,  and  a  copy  ii  to  be  delivered 
or  lent  r^rtered  by  post  to  the  debtor.  The 
regiatered  letter  should  be  addreawd  to  the  Agent 
of  the  Bailiray  Company  at  the  head  office  of  the 
Company.  It  need  not  be  sent  through  the  High 
Court,  although  the  head  office  ia  within  the  jurisdic- 
tion of  the  High  Court.  Ik  thb  iuttsb  op  Hol- 
UOK     .    2  £  I..  B„  A.  C  108  :  10  W.  R,  447 

lOL  - 


—The  aalary  of  „  . 
past  services  is  a  debt  which  ma;  be  attached  nnder 
«.  336,  Act  Till  of  1859.  Hcihkr  Bhaiuhb  v. 
HiOKS 18W.B.,134 

lOS.  Salary  of  peon  of  mamlat- 

dar. — The  whole  salary  of  a  peon  in  the  service  of  a 
mamlatdar  nudcr  Qoveminent  is  liable  to  attachment 
a*  It  bmaBes  doe.  Tukui  Jasbitvui  •.  Kvetn 
BIX  Qxsan        ...     7  Bom,  A.  0, 110 

108. Psroontago    rsoelved     by 

kbot— Ctinl  FroctdMra  Codt,  1883,  :  366,  el.  ffj 
—  Ftrceniag*  rienvad  by  a  khoi. — A  parentage 
MceiTed  by  a  bhot  for  oollecting  the  ameamnent  on 
dhani  lands  is  not  "  salary,"  nor  is  aach  a  kbot  a 
"  public  officer  "  within  the  contemplatiou  of  a.  £66, 
d.  {*),  of  the  Civil  Procednre  Code  (Act  XIV  of 
liSa).    The  Collector,  tiierefi»%  cannot  object  to 
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the  attachment  of  fudi  percentage  in  ezeentioa 
Batji  Mouretab  e.  Satajisao  Qan^ atsao 

CL  I.  B^  IS  Bom.,  673 

104. Salary    of  beredltary 

officer -^ei  -X7_o/  iSiS.— The  official  remunera- 
tion of  the  offidating  hereditary  officer  ii  not  liable 
to  civil  process  so  long  as  it  ia  in  the  hands  of  the 
Collector  or  other  i^bnning  officer ;  but  as  soon  as 
it  ia  in  the  hands  of  the  hereditary  officer  himself, 
it  ia  deprived  of  any  special  protection.     Oabfailai 

AlIDPSAlC  C.  SAHPATSAlt  GhXLABKAI 

[10  Bom.,  400 

108,  Balaiy  already  due— Cioil 

Froeedart  Codt,  18B9,  m.  23S,  237.— A  judgment- 
debtor's  lalar;,  which  haslbecome  due,  ia  a  debt  within 
the  meaning  of  Act  Vlll  of  1SS9,  s.  336,  which 
indicates  the  remedy  open  to  the  jadHmetrt-ive^tor. 
8.  237  has  no  bearing  on  such  a  ease.  Kaxv  Ssaikb 
Kkanbaka  v.  Bkatbom  .  S4  W.  B.,  446 

lOe. 'Wages  of  private  servant 

—Civil  PrwieJarB  Code  (AH  XIVofl882J,  t.  366.- 
The  wages  of  a  private  servant  cannot  be  attached  in 
whole  or  in  part  before  they  become  due  and  a  debt 
exists.    Atyatatab  c  VntAiAVi  Mubali 

[LL.B.,213Cad.,898 

107. Kolflty  of  salary  of  offloer 

on  half-pay— Cirii  Froetdure  Codt,  1877,  i.  36B 
(h) — Attaci^nent  t^  titoieiy  of  talary  qf  ejjietr  o» 
4o{r-poy-— Under  cl.  (A)  of  a.  866  of  the  Code  of 
Civil  Procedure,  ISSS,  a  moiety  of  the  salary  of  a 
public  officer  drawing  half-pa;  {exceeding  B20  per 
mensem)  on  sick  leare  is  liable  to  attachment. 
Brabb  v.  EaiBTOir    .         .    I.  IJ.  B.,  6  Mad.,  179 

lOS. Moiety  of  salary  of  military 

OtHovr— Civil  Proeedurt  Codt,  t.  266,  txpl.  fhj— 
Debior  mbjtet  to  military  lav — AHaekmtnt  of 
moitt<f  qfialarg  suufar  tiSOptr  nieiuen — A.rms  ^^t 
t.  IBl.—S.  IGl  of  the  Arm;  Act,  1881,  not  being 
affected  by  the  provisions  of  s.  866  of  tlie  Code 
of  Civil  Frosedun,  the  attachment  by  a  Civil  Conrt  of 
a  moiety  of  tiie  monthly  salary  of  a  debtor  subjert  to 
ajUtary  law,  not  exceeding  fiSO,  is  legal.  Tibaxa- 
OAT*  e.  B*inn>D    .  L  If.  R,  8  Had.,  170 

lOe. Pay  of  Military  Offloer  in 

Indian  Staff  OorpB— Q^er  »ol  ofieer  ofrtsnlar 
force*— Civil  Prottd^t  Codt  (1882),  ,.069,  tl.  (\) 
—Armg  Act,  1881,  i.  IBl-Pyilit,  ijfflcer.— An 
officer  of  the  Indian  Stalf  Ctam  ia  a  "  paUic  officer  " 
within  the  meaning  of  d.  (A)  of  s.  866  of  the  Cirtt 
Procednre  Code,  read  witb  tbc  interp-etation  danss 
(a.  8)  of  the  Code.  His  pay  Is  therefore  subject  to 
attachment  in  execntion  of  a  decree  against  him,  bnt 
the  operation  of  the  attocIoneDt  mnst  be  restricted  to 
pay  received  from  the  Indian  Oovenunent.  The 
pay  of  an  officer  of  the  regulsir  forces  is  not  so  snb- 
ject  to  attachment  The  attadiment  in  this  case  was 
allowed  mbjsct  to  a  decree  previously  passed  agunat 
the  defenduit,  by  which,  under  s.  161  of  the  Army 
Act,  half  his  pay  was  ordered  to  be  deducted  and  ap- 
plied in  payment  of  the  aaonnt  due  nnder  that  decree 
—the  repeal  of  that  section  not  aflecthig  a  decree  pre- 
vionaly  passed  under  it,  and  the  right  to  enforce  nch 
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L  eUBJBCTS  OP  ATIACSMSST-aentiiuud. 

K  decTM  coDtiiiiiing  until  ntisfactioii  Iiu  been  ol>- 

tunsd.   CAitnTTTA  Tbaubs  Asaocunox  v.  Bhiaxd 

[I.I..B.,24Calo,10S:  IC.W.IT^ISS 

UO.  — Pay  of    mlIitaT7  offloar— 

Mali*!/  Act,  *.  99—mUtaiy  offletr—AUacllmnt 
qf  movtable  prcperlj/.—'Whani,  witb  refareDca  to 
■.  B9  of  t£e  Untuiy  Act,  x  decree  for  ■aumej 
made  Kgainst  k  milH&ry  offlc«r  serving  in  India  direc- 
ted that  tbe  jndgment-delit  sboold  be  stopped  out 
of  a  moiety  of  such  officer's  p«y, — Held  tli»t  the 
decree-holder  could  not  obtun  itstiefactioD  of  tbe 
decree  bj  Attachment  of  mch  officer's  moveable 
property.    Mixcbb  v.  Narfat  Bai 

PL  L.  B^  1 AU.,  780 

111 ; Civil    Prooedwrt 

Cod*,  1859, 1.  305 — Ominion  to  provida  for  ttop- 
page  ofpag  is  4«cre».— The  pay  of  a  miUtiJy  offlcer 
cannot  be  attached  in  the  hands  of  the  Paymaater  In 
the  exMQtion  of  a  decree  where  no  provision  for 
it*  (toppage  haa  been.niads  in  the  decree.  BAiiaiLii 
«.  ILiBCiBS  ,       .     7ir.w.,s»i 

119.  — ■ P^  of  nan-eonunlBoloned 

offloer  in  eivil  empIoy.—Eieoatian  of  a  decree 
against  the  p&y  of  a  aou-oommisnoned  offlcer  in  invit 
employ  ii  entirely  in  conformity  with  law.  Cohbh  d. 
HcCakisi  .      14W.R,a31 

118. Uilitu;  p^  ftttached,  B«- 

fond  oC— WhcN  a  part  of  the  military  pay  of  a 
aergeant  employed  andm'  the  EiecotiTe  Bnginea  «u 
eiToneaiuIy  ramHted  b^  hit  raperior  to  a  Small  Canae 
Coort,  vhieh  had  directed  ezecntion  againat  the 
aergeut^  p*y>  it  waa  ktld  that  tbe  sam  remitted 
dioiild  he  refunded  to  ilieExecnUvc  Engineer.  Cohen 
e.HcCuiEZ     ....    I4'W.B.,441 


(j)  TaVBI  FSOFSBTT. 


U4.  - 


oraditora. — A  bond  fide  asugnment  by  a  debtor  of 
bis  entire  property  to  tmsteei  for  the  benefit  of  bit 
creditors  divests  him  of  any  interest  which  can  be  the 
snbject  of  atUchment  sabeecuently  issued  in  ezecu- 
tion  of  a  decree  agsinst  such  debtor  until  the  trust* 
sf  the  deed  of  assignment  have  been  carried  out. 
Buum  Haxioxji  v.  Naoboji  Paumi 

[1  Bom.,  838 

IIB. Property  pinoed    In    trust 

with  managerB.— Property  ^aced  in  trust  witb 
parties  as  maulers,  but  not  benefidal  owners,  is  not 
liable  to  betaken  in  execution  of  a  decree  against  them. 
HcmnttVT  Suiea  v.  Btbasib  Chowdkbt 

[isw.B^ase 


Uft- 


— Property    lield     by   jodg' 


mant-debtor  in  trust  for  a  speoiflo  purpose 

— Attempt  to  attach  turpltu  nfler  fnlfilmeni  of 
tnut— Civil  Proeedtirt  Code,  t.  .960.— Neither  the 
whole  corpus,  nor  any  specific  poition  of  the  corpui, 
of  an  estate  in  Uie  bands  of  a  trastee  who  is  a  judg- 
ment^btor  is  rendered  liable  to  attachment  in  eie- 
CDtioii  of  the  dectee  against  him,  because  a  inrplns 
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1.  SUBJECTS  OF  ATTACHMEKT-~eoHfta<>«£ 
of  income  is  in  hU  hands  for  hia  own  benefit  after 
due  performauce  of  tbe  tmita ;  nor  does  soch  cor- 
pus or  any  part  of  it  come  for  that  reason  within 
tjie  meaning  of  ».  £66  of  the  Code  of  C^vil  Procedure, 
which  only  anthorises  tbe  attachment  of  property  - 
over  which  the  judgment-debtor  hasa  disposing  power 
eierciaeable  for  his  own  benefit.  Where  a  tmst  had 
been  created  for  specific  pnrpoees,  vit.,  the  porform- 
ance  of  religions  and  other  duties,  andtiie  trustee  had 
duly  appointed  anotber  trustee  in  his  place,  the  latter 
being  entitled  to  bold  tbe  tm<t  estates  —Seld  that, 
a  decree  having  been  made  against  the  tmstee  perso- 
nally, the  corpus  of  the  trait  estate  could  not  be  sold 
to  satisfy  the  claim  of  the  judgment-creditor,  nor 
could  any  specific  portion  of  the  corpus  of  the  estate 
be  taken  out  of  the  hands  of  the  trustee  on  the  ground 
that  there  was,  or  might  be,  a  mugin  of  profit  coming 
to  hun  perwtnally  after  tbe  performance  of  the  trusts. 
BlSHES  Chand  Babawai  d.  Nadik  Hobbbih 

[X  L..B.,  16  Calo,  888 :  I>  B,  IB  L  A.,  1 

(r)  WlUBB. 

117. Uoney   paid    to  alrdar  aa 

wagOB  of  oooUoB— ..irf  VIIJ  of  18B9,  le.  236, 
237.— Tbe  defendants  were  urdan  of  .coolies.  A 
decree  was  obtained  ^^inst  them  by  the  pluntiff  in 
respect  of  goods  mpplied  for  the  ooolies.  It  was 
proved  that,  by  virtue  of  mstmn,  a  nrdar  of  codies 
was  entitled  to  have  the  wages  of  ooolies  paid  to  liim 
so  that  he  might  deduct  the  amounts  due  to  him  by 
the  respective  cooUee  for  food  supplied  by  him  to 
thetn ;  but  it  was  not  found  that  tbe  coolies  were 
hired  on  the  basis  of  such  custom.  In  execution  of 
the  decree,  an  order  vras  made  upon  the  officer  of  the 
Public  Works  Department  in  whose  employ  the  cooliea 
were,  attaching  "all  moneys  which  are  or  may  become 
payable  to  the  debtors,  whether  on  their  own  personal 
account  or  on  account  of  the  coolies  over  whom  they 
were  itrdari."  Seld  the  attacbntent  could  not  be 
maintained.  The  wages  of  the  coolie*  were  not  liable 
to  attachment  nnder  s.  236  or  237  of  Act  VIII  of 
1860.  Sajiwak  v.  Oofai.  .  1 B.  L.  B.,  a  N.,  IB 
[lOW.B-,149 

11&  Uonay  paid   fbr  spinning 

cotton— Cirii  Procednrt  Code,  Act  Z  of  1877, 
I.  366,  cl.  CjJ—Labourer—Wagci.—P^totit  who 
agree  to  spin  cotton  belonging  to  a  spinning  and 
weaving  company,  and  to  receive  a  certun  amount  of 
money  for  a  certain  quantity  of  cotton  spun  by  them, 
are  Ubonren  within  tbe  meaning  of  s.  266  of  the 
Code  of  Civil  Procedure  (Act  X  of  1877),  and,  there- 
fore,    their    remuneration    is  wages    which,    nnder 


[I.  K  B,  B  Bom.,  ISa 

(i)  WsABBra  Appabel  avs  Oskahivts. 

119. ■  TTearlng  apparel— Cit»7Pr(>- 

eedmrt  Codt,  1859,  i.  S05.— Necessary  wearing  apparel 
is  not  liable  to  attachment  nnder  a.  205  of  the 
Code  of  Civil  Procedure-  Qabsakah  Viloi  v. 
FAXBan  Datarax  I.  Ii.  B^  9  Bonu,  S7S 
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AVPA-OSHSSaST—vonliitmeJ. 
1.  SUBJECTS  Of  ATTACHIfBHT— eoB«;«<faI. 

190:  Oraamenta— CimI  FiVatd*re 

Coda,  1883, 1.  366—AllaekmtHt~  Wmring  appartl 
— Mangalnilra  (a  »eek  omamtntJ.—The  mm' 
galcutia,  m  neck  oTTumeat  wliich  ii  wuin  hy  %  Hindn 
married  woiuii  dniing  the  lifetime  of  her  buaband 
and  never  removed,  ii  »  put  of  her  Decnmry  wearins 
apparel,  and  ii  exempt  from  eiecutirn  nndei  ■.  266 
of  the  Code  of  Civil  Procednro  ( Act  XIT  of  1889). 
Appaha  c.  Tahsuou  L  Ik  B.,  S  Bom^  lOe 

ISL OroamentB    on  paraon  of 

Hindu  wite—ExenUion  agaimt  4ii*ia«rf.— Oma* 
tnenta  on  the  penaa  of  a  Hindu  wife,  if  fornihif;  part 
of  her  stridhan,  cannot  be  taken  ander  an  eiecntioll 
against  her  hniband.  On  oertain  occaaioni,  however, 
the  hoabaud  may  take  them,  bnt  the  right  it  peruml 
to  him.     TVEIKAK  Va  BlKKBIBHVA  v.  Qwkli  SIN 

Muwui     ....  8  Bon>^  A.  0. 138 
2.  ATIACHHBNT  BEFOBE  JUDGMENT. 


isa.  - 


-Attaohmetit   before  ]adg- 


SMiit,  EETeot  o£— An  attachment  before  judgment 
placet  the  property  in  the  cuatodj  of  the  law,  bnt 
does  not  atWr  the  right  to  it    Is  ihi  kitibb  oi 

Goooob  Dasb  Soovdbbjbe.    PBmcBia  Huanu  v. 

OOCOOL    Dab   gOOmBKIEB 

(1  Ind.  Jut.,  IT.  &.  88 :  Bonrka,  O.  CL,  94 

las. Civil  FroeedMrt 

Codt,  18S9,  It.  88  and  84.~In  attachment  before 
judgment  nader  m.  8S  and  U  of  Act  VTII 
of  1S59,  the  Coait  doei  not  interfere  with  the  lesal 
diepoaal  of  the  property  attached,  beyond  deelarutff 
that  paaaeadon  ihall  not  be  taken  withont  ita  prert 
ooi  eanctioni   undertaking   only   that,   if  no  mbw- 

rnt  order  to  the  contrsry  be  made,  the  property 
11  be  forthcoming  at  the  time  of  prononDdng  the 
decree  to  abide  whatever  order  it  ihall  make  abont  it. 
J*TA  Bajui  e.  Jaohitji  Naihu    ,    1  Bom.,  SS4 

Sava    EiUI    e.    Jaohitji    Nibui    Ex-pabti 
Oahbli     .       9Bom.Bep.,I60:9adEd,149 

IS4. Civil  Procedure 

Code,  1859,  *.  89.— S.  89  of  the  Code  of  CItU 
Pmcedare  renden  an  attachment  before  judgment  . 
inaffectoal  aa  a  bar  to  proceti  of  execution  against  the 
property  attached  In  aatixfaction  of  a  decree  in  an- 
other init,  whether  obtained  before  cr  after  the  attacb- 
ment.    AHOimcoTiB  Cabb  6  MacL,  186 

laH. ■ —  Attsoluneiit    befora    Judg- 

meat,  opw&tion  at,  'wbere  tliare  ura  no  ooa- 
flicting  «tta<ihm»n.tB.— If  there  are  do  conflicb- 
ing  attaehmrata,  a  nle  of  property  nnder  a  decree 
may  legally  follow  upon  an  attaehment  made  before 
decree.  Uvbtak  Saib  d.  Bbooxs  T  IKmL,  S47 

136.  STibseqnent  attaahment — 

Civil  Proetdvrt  Code,  1859,  t.  89.—8eiitble—S.  89 
of  the  Code  of  Civil  Frocednre  waa  introduced,  not 
for  the  parpoae  of  rectraining  the  ordinary  effect  of 
attachment,  bat  for  the  pnrpoae  of  preveotii^  the 
nine  view  being  taktm  of  attachments  before  judg- 
ment ai   had  been  taken  by  the  Indian  Coocte  ot  the 


Ait  of  leqnMti 
baa  preceded  di 
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%.  ATIACHMBNT  BEFOBE  JU^HENT 

peatiation.  When  attachmmt  of  property 
1  decree,  no  freah  attaduuent  ii  necaNary 
•nbaeqnent  to  decree.  Sabkikb  v.  Bvbdhoo  Babb 
a  IT.  W.,  FftFt  e.  p.  81 :  Kd.  1878, 179 

Contra.  See  Satbkawab  v.  Sakoo  Bahabasbb 
QoBB 9 17.  W.,  Setf 

137. Writs  of  exeoatlon,  priority 

ot— Lodging  writ  in  office  <[f  Sheriff.— la  condder> 
ing  which  of  two  writs  of  attachment  in  exeeatioa  ot  a 
decree  is  to  have  priority  over  the  other,  the  time 
when  the  writs  are  lodged  in  the  office  of  the  Sherill 
is  the  criterion  by  whicb  piWity  ia  to  be  determined 
and  not  the  time  when  ■nch  writs  reach  the  hands  ot 
that  officer.  NABtlBQDAa  HCISANOHANI)  v.  NabD< 
HITBAI.     SUltABUAl  JOHABDtAL  o.  Nahaihibai 

(7Bom,0.  C,188 

1S8. Where   one    of 

several  writs  first  rachei  the  Sheriff,  it  hat  priority, 
and  ha  has  nf '-  -■ — =-"  -' —^ -^-^■-'- -' 

vsred  to  him  later.  Dwaszamate  Shaw  e.  Pbam- 
Zbiriv  pAtn  CaowsBBX     .   Boorke.  O.  G,  SBO 

13A 3Prlorl^— Cteil    Procednra 

Code,  1869,  i.  81,— N  S,  and  enbseqnently  J  3, 
Bled  plaints  and  obtuned  attachment  cider*  against 
J  F'm  property.  J  S,  who  got  a  decree  on  the  ISth 
and  an  order  for  sale  on  the  16th  otfebrnary.clanned 
priority.  Claim  disallowed.  Seld  thai,  of  aevend 
creiUton  who  have  attachada  debtor's  propertyoad^ 
a.  81  of  Act  Till  ot  1S69,  the  one  who  first 
obtains  jadgment  ia  entitled  to  priority.  JvOOitb- 
BADTB  Shaw  e.  laioxoainiDnt  Bor 

[Bourke,  O.  C,  146 

IiVTOHmBTUT  DOGABBB  D.  EBKABAK  SeF 

II  Ind.  Jar,  IT.  &,  868 
BBtrmnoonATH  Qbosb  e.  Nobibxoitbt  Dobsbb 

BOBBBT  ABS   COABSIOL  v.   NOBUdCOBBZ  DOBHBB 

[Bourke,  O.  CL,  83 

ISO. Suit  BsalnBt  one  member 

of  undivided  Hindu  tamUs—Heatk  ofd^endrnt 
b^ort  decree — Sight  of  tumJtHM-diJ). — Whore,  in  a 
suit  against  one  member  of  an  undivided  Hindn  bmily, 
B(A  ai  repreaeoting  the  family,  there  ii  an  attachment 
before  judgment  of  family  property  and  the  defen- 
dant dies  before  decree  is  paned,  the  right  of  snrvi- 
vorshtp  takes  effect  before  that  attachment  becomes 
effectual  for  the  purpose  of  execution.  Principle  of 
decision  in  Soilajiajipa  v.  PiMSano,  I.L.R.,8  Mad., 
SS4,  fijlowed    BAUAnAXZA  e-    BAB»ArPATZA 

[I.  Xh  B.,  17  KmL,  144 

ISL Bult  on  bypothseation-bond 

—Owl  Proeedure  Code  ('1882J,  i.  483—AttttclUiunt 
of  non-hgfoAteated  immoveable proptrly-SaU  not 
neceltarg  to  eati^  Comrt  Ihat  hypothecated  proper^ 
fnaji  prow  inMwMcienl.^S.  MA  of  the  Code  <rf 
Civil  Procedure  does  not  refer  exclusively  to  move< 
able  property.  Where  in  a  sntt  <bi  an  hypothecation- 
bond  the  plaintiff  sought  to  attafb  before  ju^pnont 
immovable    property  of  the  defendant  other  than 
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X  ATTACBUKNT  BBFOBE  JUDOHENT 

thtt  hTpotfamatad  -.Slid  tlut  It  ma  not  nectwmrj, 
in  ordsr  thkt  the  Coott  might  be  •atiified  that  the 
proceeda  trf  the  mle  of  Ui«  hypothsoted  propnty 
wan  liksly  to  proTt  iiimfflrieat  to  tneot  the  decree 
which  the  pluntiS  might  obt&in  in  hii  mit.  that  inch 
ptnparty  ihonld  be  actnolly  brought  to  s&le.  Bis- 
■AHBAX  Sahi  c.  Scehsbti  .  I.  Ik  B.,  IS  All,  16a 

188. Attaoluneiit  of  monoy  d«- 

positad  la  Caart— Civil  Froeadmra  Code  (1882;, 
4t.  483  and  484.— The  term  "  propartj,"  u  and  in 
«.  48S  ud  4M  of  the  Code  of  Civil  Frocednre,  ti  wide 
mcAigh  to  iacliide  property  of  erery  deacriptioii, 
■DoTtkble  *iid  immoTSkbls,  whether  in  the  mctlul  po»- 
■Mdcn  of  the  defendant  or  of  gome  other  penon 
-on  hii  behalf  (  and  the  wordi  ■•  the  Coort  nuy 
reqnire  bin  ...  to  pcodoM  and  place  at  the 
diipoaal  of  the  Coort "  only  refer  to  inch  property  ai 
b  capable  of  being  produced  in  Court.  Where  pro- 
perty otdered  to  be  attached  is  depodted  in  the 
Coort  which  made  the  order  for  attachment,  that 
order  is  nfflelent  notice  to  itaelf  that  the  property 
ordered  to  be  attached  ia  to  be  bold  nbject  to  the 
fortbtf  ordeia  of  the  Conrt,  and  it  ia  not  necealary 
that  a  separate  fonnal  notioe  ahonld  be  drsTu  np. 
Chidi  Lu  c.  EU.UUI  DicBiT  L  Za.  B.,  17  AIL,  88 


laa- 


-'AttoolmiMit   faafara     Jndg- 


497,  SSS.awfSaa.— TheDhnltaManullactiiHng  Com- 
pany, Limited,  carried  on  bnalnew  at  Dhulia  koA  had 
it*  regiitered  office  at  Bombay.  One  M  wu  the 
manager  at  Dhulia.  and  he  had  anthority  to  borrow 
y  and  draw   hundia  on  behalf  of  the  company. 


■  f or 
«  pending, 


_  special  molntiMi  i*aa  passed  to  wind  np  the  com. 
pany  Toluntarily.  The  resohitiim  was  oini&rmed  in 
October  189^  and  A  was  appointed  liqnidator  under 
«.  177  of  the  Indian  Comittuiei  Act  (Vl  of  1882). 
In  Deoeaber  1894,  the  liqtudatw  agiMd  to  leU  the 
fictcry  to  if  tor  the  »id  snm  of  086,000.  Under 
the  agnement,  H  was  to  enter  into  possession  of  the 
faotcry,  but  liie  company  was  to  hare  a  lien  upon 
it  until  the  completion  of  the  purchase,  which  was 
to  take  plaoe  in  Hay  1896.  A  month  before  the 
date  fixed  for  the  cumpletioD  of  the  mIo,  the  plaintiff 
filed  a  snit  in  the  Court  of  the  flnt  rjsss  Subordi- 
oate  Judge  of  Dhnlia  against  M,  the  manager  of  the 
company,  in  his  intfividnal  capacity  and  as  manager 
of  the  coBiF<u>y>  Hb  claim  was  tvofeseedly  agidn«t 
the  company,  but  he  did  not  nuke  the  company, 
which  was  thai  in  liquidation,  a  party  to  the  sniL 
Subsequently  the  pluntifl  applied  for  and  obtained 
an  order  for  attachment  before  judgment  of  the 
oompany'i  factory  at  Qhnlia.  "So  notice  of  the  appli- 
eation  tM  of  the  order  made  on  it  was  giren  to  the 
liqoidator.  He  at  once  applied  to  the  Court  to  raise 
the  attachment,  contending  that  the  Court  had  no 
power  to  attadt  the  praperty  of  the  company,  wbidi 


A.TCA  CBJSSSm—eonlinutd. 

2.  ATIACHHEKT  BEFOBB  JUDOUEKT 
~contimtH,d. 
was  not  a  patty  to  the  suit.  The  Ctnirt  made  the 
oompany  a  party,  and  dismissed  the  liqnidstor'i  appli- 
caticD,  conflrming  ite  preTioni  order  for  attachment. 
The  liquidator  appealed  to  the  High  Conrt.  Itctd 
that  the  order  of  attachment  shinild  be  reversed. 
The  intencled  sale  by  the  liquidator,  which  was  the 
sole  reasnn  for  making  the  order,  was  not  with  intent 
to  obatniet  any  decree  that  the  plainUfl  might  obtain 
against  the  company,  but  was  being  dfeoted  by  the 
liquidator  in  the  course  of  his  duty  and  in  punuaoce 
of  a  contract  entered  into  long  before  the  aoit  was 
institnted.  TheplaiDtilTi  claim,  if  establiihed,  would 
be  satisfied  pari  pam  with  the  other  debts  of  the 
oompany.  The  pli^tiff  was  not  entitled  to  secarity 
(or  bis  claim  in  preference  to  the  other  creditorg.     It 


contended  that  no  appeal  lay  againrt  the  order  ot 
lae  Subordinate  jQ%e,  and  that  the  liqnidator'B  ade 
remedy  .was  by  suit  under  ea.  283  and  487  of  the 


ClTll  Procedore  Code  (Act  XIV  of  1882),  Seld 
that,  the  company  having  been  made  a  party  to  the 
suit,  the  rader  of  attachment  was  made  under  s.  4SS 
of  the  Civil  Proeednte  Code,  and  eouseqnetitly  nn^r 
S.&88  an  appeal  Imi  from  that  order.  If  the  company 
had  not  been  mada  a  party,  the  High  Conrt  would 
have  set  aaid«  the  order  of  attachment  under  e.  622 
of  the  Code,  as  in  that  case  the  Subordinate  Jndge 
would  liave  bad  no  jurisdiction  to  make  it.  itvt  Axi 
HABoms  Patsl  c.  Bibaxiul  Sukul 

[L  li.  B.,  ai  Bom.,  978 

184. Attaohment,  BfFeot  ot~Ne- 

eaiiitg  of  utittqut*!  attackpimi — Civil  Proeedmra 
Code,  1859,  t.  89.— S  B  flled  a  plunt  against  /  S 
on  the  IStli,  and  abt«Ined  a  decree  on  the  27tb  of 
February,  anda  ptofaibitory  order  was  made  against 
I  S'b  property  on  the  18th  of  March,  subject  to 
three  prior  attachments :  one  by  J  8,  whose  plaint 
was  flledoD  the  30th  of  January,  and  who  obtaised  a 
prohibito^  order  on  the  18th  and  a  decree  on  the 
16th  of  February  ;  a  seccnd  by  jV  B,  who  filed  his 
plaint  and  obtained  a  prohibitory  order  on  the  SOtb 
of  January,  and  obteined  a  decree  on  Febntory  22nd; 
and  a  third  by  S  8,  who  alw  filed  his  plunt  and 
got  a  prohibitory  order  on  January  SOth,  and  a 
decree  on  Febmary  2Sth  for  an  order  for  the  sale 
of  the  goods  on  notice  to  the  other  three  plaintiffs ; 
andtheConrtruledtliat  JTSand  K  8  were  entitled 
to  prifnity  over  B  B.  Mtld  that  the  process  in 
attachment  before  judgment  is  in  all  reepeds  the 
same  a*  in  case*  of  attaebment  after  judgment, 
and  the  effect  in  binding  the  property  attached,  so 
aa  to  prevent  alienation,  is  the  aame.  That  an 
attachment,  whether  before  or  after  judgment,  pkces 
the  property  in  the  custody  of  tbe  law.  That  if 
property  have  been  attached  before  jndgment,  theni 
ia  no  ne«d  of  a  aecond  attachment  m  the  same  suit 
after  judgment  That  thewfo^  "attaebment  before 
judgment"  in  a.  66  of  Act  VIII  of  18£9  moit  be 
read  aa  equivalent  to  "  attachments  in  pending 
anits,"or,  in  other  words,  the  phrase  "bt^ore  judg- 
ment "  must  be  read  as  meaning  "  until  after  judg- 
ment." BucsuBios  BoT  e.  lagBBOHtrmiBK  Bot 
[Bottrks,  O.  C,  180 
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ATTACHMENT— cotihiHwif. 

S.  ATTACHMENT  BBPOBB  JODGBTENT 

186,       ■  Jurisdiction  of  High  Court 

— Property  tituate  o»l  of  juriidiction.—Tba  Higb 
CoDit  has  no  power  to  attach  before  judgment  &  da- 
fsndulf ■  propoi;  mtTUt«  OQtnde  the  limits  of  iti 
ordinarj  oiigiwl  dvil  jojiadictoon,  NlTB  lClisUi> 
mah  o.  Abvbaxab  Lbbabuc  Uihav 

[8  bohl,  o.  o,  ae 


qflSSaj,  «i.  483,  484,  486,  486,  487,  488,  489,  490. 
— The  afFsct  of  aa  attacliineiit  of  a  property  under 
the  CifU  Procedure  Coda,  whether  made  before 
or  after  decree,  u  the  same,  provided  that  In  the 
farmer  caie  a  decree  ii  made  for  the  plaintiff  at 
whole  initance  the  attachment  takee  place.  S^j 
CXiutdtr  Bay  v.  Ititr  Ciunder  Bog,  Bimrke,  O.  C, 
1S9,  referred  to.    Quru  Simoh  v  iusa\  Lu 

[X  I..  B^  96  Calo,  BSl 


-  Act  xxin  of 

.„  .-. .    _   _r(,— It  was  oompe- 

e  High  Court,  under  Act  XXIII  of  1840,  io 
ordera  warrant  of  attachment  before  indgiaentiHaed 
far  a  Uofnnil  Court  to  be  execnted  within  the  limite 
of  (he  High  Conrt'i  ordinary  ori^nal  ciTil  jnriadlc- 
tjon.    In  Bi  AsBUUK  .        .  e  Born.,  A.  O.,  170 

188. CMl  Froetdtra 

Codt,  1869,  t.  ai—Sxeciditm  of  deere»—E»dortf 
mtmt  of  decret  mntUr  Aet  XXIII  qf  1840,  :  1.— 
The  worda  in  «.  81  of  Act  VIII  of  1869,  '■  where 
the  defendant  ii  about  to  dispoae  of  thit  property  or 
any  pert  thereof, "  refer  only  to  property  within  the 
jnriadidjon  of  the  Court  where  the  rait  ij  pending ; 
tbeiefore,  where  an  order  under  that  tection  by  ue 
Pint  Subordinate  Judge  of  the  34-Pei^nDaEU  in 
reiped  of  property  in  Cslcntta  wa*  aeut  up  to  the 
High  Court,  m  order  (liat  it  might  be  eudareed  in 
acoordtnce  with  the  ^riiioni  of  i.  1  of  Act  XXIII 
of  1840,  the  High  Conrt  refoaed  to  endona  it, 
Bu^AXAK  MCLUOK  t.  Souxo  .      8  B,  Ii.  B.,  S8B 

189. Qronods   of    appUcatioii — 

Bnit  •ot  commenctd— Civil  Frocadure  Codt,  1869, 
t,  81,~i.a  an  applicatioa  made  under  i.  81,  Act  Till 
of  1859,  tli«  Court  muit  be  ntijfied  that  a  removal 
of  goodi  is  be^g  made,  or  about  to  be  made,  with  a 
riew  to  erade  ^e  execution  of  •  decree  in  •  tpeciflc 
■uit,  though  it  ii  not  neceitary  that  the  suit  ihould 
he  actually  commenoed  at  the  time  ot  their  remoral. 
E^KHABAur  FoDBjks  V.  Lbtt  .        ,  9  Hyde,  188 

140, Proporty  wltliln  JnrladiO' 

tion— Cieil  Frocedtre  Code,  1877,  t.  48S.— The 
words  "  any  portion  of  bis  property "  in  the  latter 
part  0.  (.  483  of  the  Code  of  Civil  Procedure, 
.  1877,  nM«n  any  portion  of  the  properly  of  the  defen- 
dant which  U  witlun  the  jurisdiction  of  the  Court  in 
which  the  suit  i«  pending.  Esdab  ITaie  Ddtf  v. 
Sbbva  Tbzisa  Baka  LUobxar  Chbttz 

[1  a  I..  B,  836 

141. PropartynotlnjoriBdlotlon 

—Civil  ProeeJmre  Ctxtt.  1883,  n.  483,  484.— Under 
the  pnTirimi  of  ■•  4SB  and  4U  ot  the  Code  of  Civil 
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FroMduK,  1BS2,  property  of  the  dafcndaiit,  which  U 

not  within  the  jurisdiction  of  tlic  Court,  cannot  be 

attMhed  before  judgment.    Ksiibhuahi  e.  Emqil 

[LL.XL,ai[ttd.,90 

149. Baourlty  tor  satlBtlMtloa  of 

deorea— Cinl  Prooti^re  Code,  1877,  t.  484-^ 
Steurity.—Thn  def  endanta  were,  on  the  10th  of  March 
1881,  called  upon,  under  s.  4S4  of  the  Civil  ProcB' 
dure  Code  (Act  X  of  1877),  to  famish  lecurity  tor  the 
ntistacticm  ot  a  decree  that  the  plalntUI  might  obtuu 
agunat  them,  or  to  (how  cause  on  the  2Sth  March 
1S81  why  secority  should  not  be  furnished.  To  this 
direction  the  order  was  appended  wUch  is  provided 
by  the  form  at  the  mid  ot  the  Code  of  Civil  Procedure 
fur  a  prorisioDsI  attachment  tinder  s.  484  The 
defeadants,  to  avoid  the  attachment,  gave  security  on 
the  12th  March  ISSl  tor  satiifad^im  of  the  decree, 
and  the  attachment  was  sot  cwried  out.  On  the  SSth 
March  1881,  they  showed  c»nse  why  security  should 
not  be  fumisliedi  but  tlia  Subor£nate  Judgsi  as 
security  had  been  fumislied,  thau^t  the  mattv  waa 
at  an  end,  and  that  he  eonld  not  caned  the  security 
bond.  Slid  that  the  Bubordinate  Judge  was  wrong  i 
tlie  security  so  given  was  really  not  l£s  •ecurUy  ex> 
prcMly  provided  under  s.  4&1  and  did  not  prednde 
the  defendants  from  showing  eanae  why  DO  security 
should  he  furnished.    Lotuxab  e.  Lotlius 

[L  Ii.  B^  B  Boin.,  648 

148,  QroaodB  for  granting  ap- 

pltoation— Z)e^isdaflt  Uavimgjuritdietioitfo  avnd 
or  dtlay  pmeait— Civil  Frocodvrt  Code,  1869,  it.  74, 
ys,— Applications  under  as.  74  and  76,  Act  Vin 
of  1S6S,  m  the  ground  Brst  mentimed  ins.  74,must 
show  at  least  that  defendant  is  about  to  leave  the 
jnrtsdiction,  with  a  view  to  avoid  process,  or  to  delay 
the  plaintiff  In  the  prosecutioD  of  hia  anit.  Bvidence 
sufficient  to  support  this  must  be  adduced  in  all  cases. 
Tbutabak  v.  BuoiTmos     .        ,     9  Hyde,  181 

144,    Dtfe»da»t 

leaving  j'ttriidiefion  or  daalinff  miU  properly  to  at 
to  make  if  viavailabl* — Ground  />r  arratt  of 
dthtor. — A  creator  ia  not  entitled,  merely  becanae  he 
haa  a  just  demand  against  hia  debtor,  to  move  the 
Conrta  to  put  in  force  the  eitraordiDary  processes  of 
arrest  or  attachment  on  mG«ne  process ;  lie  must  also 
have  good  reason  to  believe  that  his  dditor  is  about 


unaTaUaUe  br  satisfactkn  of  the  clidm  against  him. 
OcmuBB  r.  Ceasbioi, 

[1 S.  W.,  Fart  9, 89 :  Ed.  187^  01 


leanttg  I*Aia — (3ood  eamtt — Civil  Procsdsre  Code, 
1859,  if.  74-80.  —When  it  appeu*  prititd  facie  that 
the  defendant  ia  going  to  leave  India  with  intent 
to  remun  absent  so  hmg  that  the  plaiatifl  will  or 
may  be  obatmcted  or  delayed  in  the  execution  ot  any 
decree  that  may  be  paaaed  aguoat  the  defendant,  ho 
will  he  ordered,  nnlesa  be  ahow  good  caose,  to  find 
aecurity  for  the  amount  of  the  eliJni  and  the  coats  ot 
the  suit    And  "good  cause"  must  be   eithro  (I) 
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S.  ATTACHUENT  BBFOBB  JOPOMBM' 
— eimtitim»d, 
that  he  11  not  gijiDf  to  leave  India,  or  not  foi  lo  long 
a  time  ai  will  obrtmct,  or  ba  likel;  to  obitmct,  the 
pluntLK,  ihonld  he  ncceed ;  or  (E)  that  the  aait  u 
not  a  bcmd  fide  one  i  or  (S)  that,  even  if  it  it,  the 
hutitntwn  of  it  bai  been  vexatioiuly  delated  till  the 
defendant  ii  about  to  depart  from  Didia,  m  order  to 
nnbarrMi  or  ooerce  hitn.  SnxcB'B  Hoiel  Cov- 
FAin  V.  AsssBSOR  .  1  Ind.  Jur^  TSf.  K,  SM  nots 

146.    Dt/tndant 

leamngjuritdiction— Civil  ProcKfww  Code,  1859, 
r.  80.—  It  ii  not  necemry  fm'  the  plaintiff  to  ahov  that 
the  defendant  intoid*  to  ohftrnct  <v  delay  the  plun- 
tiS  In  eiecnticn  of  hi»  de>n^ee>  bi  order  to  jiuttfy  m 
applicatkm  to  the  Conrt  tor  hii  arrest  before  jnds- 
meot  onder  Act  VIII  of  1869,1.80;  it  ii  enonglb 
if  bii  going  away  will  have  thai  efFect.  Aoba  Ahd 
HABTEBiuii*B  B^m  C.  HiKTO 

p.  Xod.  Jnr^  K.  B,  965 

147. Dtftndanf 

Itaviiig  tkt  j*ritdietio»-^ Sapairi  of  Mpm  Suit  for 
pritt  of.~Tbs  defendant  having  employed  the  p]uii< 
tii&i  to  do  repair!  to  hjj  ihip  on  the  promiie  that  they 
WDold  b«  pud  for  out  of  the  proeeeda  of  a  letter  of 
credit  &om  the  ownen  for  that  purpoae,  afterwardi 
drew  bill*  on  the  cre^  for  other  pnrpoae*.  The  de> 
fendant  b^ng  about  to  leave  Calcntta,  on  the  appli- 
cation of  the  plaintifli  an  attachment  order  wai 
inaed  against  him  and  the  proceed*  of  Hie  tnlls  in 
the  handi  of  F"*  agmt.    Cuodiia  DooKOta  Coh- 

[Boorka,  O.  C„  las :  Cor^  Ifil 

148.   Arrttt     of 

matter  and  pari  owner  ofikip  where  tltip  teat  toil 
— Sepairi  of  tkip.  Suit  for  price  of.—Ja  an  action 
for  repain,  where  the  diip  had  been  lost,  the  Cuoit 
granted  an  order  for  pertonal  arreit  of  the  defendant, 
the  maiter  and  part  owner,  trader  i.  SO  of  Act  Vltl 
of  1SG9.    CaUBiob  t.  CousKOS      .       Cor,  128 


149. 


Security    tor 


pertomal  apptarauce  of  def»*(UaU~~Civil  FroeaJmre 
Coda  (AH  XIV  of  1(I82J,  m.  477,  47S— JonrfjM* 
euif.—A  nit  waa  uutitDt«d  agunit  the  ma^er  of  a 
vesMl  for  repain  dme  to  hii  tcikI  and  for  hire  of  a 
dock  in  wUch  the  rewel  had  been.  The  maater 
being  abont  to  leave  the  joriidiction  of  the  Conrt 
with  hii  venel,  the  plaintiA,  under  i.  477  of  the 
Code  of  Civil  Precedure,  applied  lor  an  order  that 
the  defmdant  ihoold  give  aecnrity  tor  hit  appearance 
to  anawer  any  decree  that  might  be  paaaed  againit 
him,  and  a  n^e  waa  iwned  ealllng  od  him  to  ibow 
eaue  why  fnch  Menrity  ihonld  not  be  tttmithed.  Hie 
defendant  ihowed  cani^  and  alUeed  that  the  amount 
claimed  for  the  reptdn  waa  eiocKive,  that  the  repura 
were  badly  donc^  that  the  plaintifb  were  not  entitled 
to  dock-hire,  and  that  aome  of  the  repain  charged 
fCT  had  not  beoi  eiecnted.  He  further  counter- 
claimed  tor  a  large  turn  for  demunage  owing  to  the 
detentkiQ  of  hii  veaael  and  damagei  cauaed  to  it  by 
the  wrongful  act  of  the  plaintiSa.  It  waa  oonteuded 
that,  a*  the  daim  wat  on  a  contcated  account  which 
on  the  face  of  it  waa  iktcd,  but  nmettled,  on  the 


ATTAC 
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-^oneludid. 
piiitdple  of  the  Engliifa  aathoritiea,  the  pluntifff 
were  not  entitled  to  the  order  aaked  for.  It  wfta 
further  conteoded  that  the  auit  waa  not  a  botUlfidt 
one,  but  brought  merely  t«  hoisag  the  defendant,  and 
that  for  this  reason  security  should  not  be  ordered  to 
be  given.  It  waa  not  disputed  that  the  defendant 
had  no  domicile  in  this  country,  and  that  be  was 
shortly  leaving  in  his  veisel  in  the  ordinary  course 
of  bis  bosinesi,  The  Court  found  the  plaintias  wera 
undoubtedly  entitled  to  recover  some  amount  on 
ocooDDt  of  repain,  and  that  the  mere  fact  that  the 
pluDtifl s  added  aa  to  inch  a  claim  one  of  a  dispntabla 
character  did  not  go  to  show  that  the  auit  wai  not  ft 
iotd  fide  one.  Held  that  there  ia  no  authority  for 
•ayin^  that  the  prindplea  applied  m  Eoaland  to  the 

ntu^  of  wnls  •«  exeat  regno  ahonld  t>e  applied 
ds  oonntryi  that  the  Conrt  can  only  look  to  the 
proviaicmi  of  the  Code  of  Civil  Procedure  ;  that  when 
a  person  come*  on  bnuncai  to  thla  oonntry,  in  which 
he  haa  no  property  or  domicile,  and  enten  into  a 
contract  with  a  person  to  do  work  in  connection  with 
that  bniineM,  and  which  most  be  done  before  he 
leavce  the  country,  and  it  is  known  be  intends  to 
leave  as  soon  aa  the  work  ii  completed,  there  is  an 
implied  onderatonding.  If  the  work  waa  done  on  his 
credit,  that  it  should  be  paid  for  before  he  leaves. 
Beld,  also,  that  the  case  fell  within  the  proviriona 
of  s.  477  of  the  Coda,  and  that  the  defendant  shonid 
furnish  Kcurity  for  hia  appearance  while  the  init 
waa  pending  within  a  week  in  terms  of  s.479,  nch 
security  t«  be  for  the  amount  otthedum.  Pbqmvb 
CauKSBB  HcLUCK  r.  Down 

[I.  Zi.  XL,  14  Colo.,  686 

IBO. Ditpoeiug    of 

property  to  delaif  or  obi/met  execution—  Civil  Pro- 
eedure  Code,  1883,  e.  463,— Before  pn 
s.  488  of  the  Civil  Procedure  Code  to  al 
the  Court  should  be  thoioaghly  ntiafled  that  the 
defendant  is  reaily  ^posing  of  hia  property  with 
intent  to  obitnct  or  delay  the  execution  of  any 
decree  that  may  be  paaaed  against  him.  Bboihib 
SmiKaouaWAs  Box  v.  Habo  Oobihs  Bobb 

[18aL.B.,866 

ISL  BsBidenoe— Cm7    Froeedun 

Cade,  1883,  i.  643-Arretlb^orejudgiHe»t.-  Where 
to  officer  proceeding  fnmi  Burma  to  KngUnd  on  leave 
reaided  a  few  days  in  Hadrsa  on  the  ^n.y,—Meld 
that  mch  residenoa  waa  saffldent,  for  the  purpose  of 
■.  618  of  the  Code  of  Civil  Piooedure,  to  render 
bim  liable  to  arrest  before  judgment.  Etibet  t, 
Febbb  .        .        .    L  L.  B..  8  KckL,  306 

8.  ATTACHMENT  OF  PBBSON. 

16&  ' — —  Attaahmant  ftgoliut  per- 
son and  property  Bimaltaiieoiisly~  Civil 
Proeedurt  Code,  1869,  it.  301,  307— Act  XXIII 
Hf  1861,  i.  16-Ditare^»  of  Coarf.-Under  a.  201 
and  other  eectiona  cited  of  Act  Till  of  1869,  a 
judgment-creditor  haa  uncontn)lled  option  whether  he 
will  proceed  in  the  Ant  instanoe  agunst  the  penon 
or  the  |>ropcrty   of  his  judgment-debtor  j   and   by 
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ATSAOBlSISST—coittiitutd. 

S.  ATTACHHENT  OF  PEBSON— cmAmwI. 
1. 15.  Act  XXIII  of  1801,  the  Snail  CaoM  Conit  is 
bound  to  inae  aiecnticm  ftccording  to  the  mature  of 
the  application,  if  nude  in  writing  ftfter  the  pauiag 
of  the  decree  nnder  ».  H>7,  Act  VIII  of  1869. 
The  Conrt  may,  at  iti  diicTetlon,  rehue  eiecutlon 
•gaiiut  the  pemm  sad  property  at  the  same  time 
or  »gun>t  the  laina  penon  when,  nnder  i.  IS, 
Act  XXIII  of  1861,  or  under  >.  19,  Act  XJ  of 
1806,  application  for  iouaediatfi  eiecation  it  made 
Yertall;  at  the  time  of  paaeing  the  decree.  Datis 
fiMiDDtmiif     ....    ew,"B.,28a 

IBS.  ■    SxKution     o/ 

iecrei—Dtertt  for  laU  of  ifpoOttaalBd  proptrty 

agaUul  Jttagmtnl-4«blor't  ptitom—J>Mrte-\oldtr 
emUtltd  b>  frocetd  agaimtl  property  or  ptrioa  at  ka 
muait  Mnk  lU.— Where  a  decree  apon  a  hypotbe- 
cauon.boud  sllowi  nUB&etkm  of  the  debt  from  the 
hjpoth»c»ted  raoperty  and  alio  from  the  judgment- 
debtor  pettonaUy,  and  oont^na  no  oondition  that 
exeentiDD  ihall  fint  be  enforced  against  the  propoty, 
•sd  where  Uiere  i»  no  queetiim  of  fraud  being  perpe- 
trated on  the  ladgmcnt-diMor,  there  i<  no  principle 
of  equity  which  prevent!  Uie  deoee-holder  tifiin 
enforcing  hie  decree  agunit  the  iudgment-dehtor'l 
penon  or  property,  whichever  he  may  thid  beat. 
Wali  MMiammad  v.  Tarah  Ali,  I.  L.  Jt.,  4  Ml., 
tf97,  explained.    Jooasi  Hal  v.  8akt  Lull 

tL  L.  B^  9  AIL,  4B4 

UM,  Abteonding 

d^lor. — Where  a  defendant,  ageinil  whoee  pemn  an 
attadunent  in  eiecnldon  has  been  iHoed,  abaoonded, 
a  eeoond  attachment  against  hii  moTcable  property 
was  granted,  and  the  writ  of  attachment  againet  the 
pereon  wai  not  recced.  Qbbsobx  v.  Hadijb 
Bucn  CoowM  .        ,    1  Ind.  Jnr.,  TS.  a.  944 

16S.  Baoond  appllofttion  fbr  at- 

taohment — Diterttum  of  Court.— Seld  by  Febas, 
J.,  that,  nndar  the  Code  of  Civil  Procedure  1B69,  » 
Conrt  VM  not  bound  to  grant,  a>  a  matter  of  couiac^ 
a  eeeond  appUcaldoD  from  a  jndgment-creditor  for 
attachment,  but  ought  alwaye  to  require  him  to  ihow 
why  tb«  itepe  prevlonily  taken  3ii  not  lead  to  a  full 
diaeharge  <j  the  debt,  and  ought  not  to  giant  iti 
pnweea  a  eeoond  time  unleet  utiified  that  the  failure 
was  not  atbibntable  to  the  spplicuift  own  &uU. 
Bz»A3H  PrvsiT  V.  KmrsiA  Lall  Fditdit 

P  W.  B.,  687 


(  VIII  of  lasg,  I.  331.— In  execution  of 
a  decree,  a  writ  was  tented  af^nit  the  defendant,  who 
had  not  any  property  within  the  juriadiction  of  the 
High  Court.  The  flnt  writ  wai  made  returnable  in 
a  month.  Another  writ,  rptnmable  in  the  eame  time, 
waa  iaraedi  the  flnt  not  being  lucceMfol,  hut  the 
detoidanta  wero  not  found.  An  application  for  a 
writ  retumriile  in  one  year  wae  refneed.    Seld, 


Act  Till  of  18E9,  yet  the  fact  that  the  plainHfl  had 
not  naed  the  Qtmoat  poenble  ffiligence  wae  not  luffi- 
cieut  grovud  on  which  the  writ  abould  be  lefneed. 


ATFAOUJIJiLN  T— toaA'sMd. 

8.  ATTACHMENT  OF  PKEBON— eonWiwrf. 
Fir  UAOPSBBiON,  J. — The  Court  had  a  diaeretioo 
under  e.  2E1,  and  ought  not  to  giant  the  writ 
where  it  is  not  aatirfed  that  the  partiee  have  used 
every  rluonable  endeavonr  t«  execute  forms'  one* 
that  have  expired ;  aa  the  former  writ*  were  return- 
able in  10  ehoit  a  time,  however,  in  tlue  case  the  writ 
ought  to  be  granted.  NrrrAi  CHAmwA  Fal  v. 
Tkaxob  Dab  Biswas  S  B.  Ij.  K,  SCO  nota 

Ealbi  CHinrDBX  PAm  c.  Thaxcx  Das  Biswas 

PSW.B.,0.  C,  T 

167. Attaobment       and      dla- 

oliarge — Fitrlier  txecmtion  agai*tt  dtbtat't  pro- 
ptrty.  'After  a  debtor  hae  been  arretted  in  execntiao 
of  a  decree  and  diecbarged  at  the  requeet  of  the 
creditor,  hii  penonal  property  ma;  be  taken  in  exe- 
Tation  under  the  lame  decree.  Jahoki  Sibos  Box 
e.  Eaioo  Udnsul 

[B.  L.  B,  Sop.  Vol,  880: 0  W.  B.,  17S 

16ft ITon-aatiefiMtioii  of  deorea 

against  pTf^artT  of  ivdgmunt-dnbtov -Si^t 
lo  atiaek  perim. — Wh^  a  judgment-crectttot  had 
obtained  a  writ  of  attachment  againat  the  property 
of  hii  judgment-debbr,  but  the  debtcr  had  no  laiv 
party  to  the  knowledge  of  the  creditor  againit  which 
the  attachment  could  be  enforced,— £>U  (revereing 
the  deoiiion  of  the  Conrt  below)  that  he  wa*  entitled 
to  an  order  for  ezeootvm  of  the  deer«e  by  attach- 
moit  of  the  pemn  of  the  debtor.  Bbtov  v.  Buork  - 
[B  a  L.  B^  aCE :  17  W.  B^  16» 


169.  ~ 


-  Option  of  prooeedlas 
BgalnBt  parson  or  proporty— Cirii  ProeeditTt 
Code,  ISrr,  iaS3,  ».  aSd  flS69,  :  aOIJ-E^tcMtion 
of  dgeret—Ex-parlo  Aorae.— Under  ■.  301  of  Act 
Till  of  1B58,  a  jndgment-creditoT  hai  the  option  of 
enforolug  hii  dea«e  agunat  the  penon  or  property  of 
the  judgment-debtor,  and  the  fact  that  inch  decree  i» 
an  ex-pwfe  one  makta  no  diffennoe.  Baj  Cbthsib 
Box  e.  SOAKA  SoosniXt  Dm 

[L  H  B.,  4  Calo^  688 

ie<X Arrsst   and  discharge   of 

dabtor— 9a-afreri.— J)  M,  a  priaaner  for  deht, 
having  been  discharged  for  noo-paynent  of  subnit- 
ence-money,  the  execution-creditor  applied  tar  a  rule 
ainfor  hie  re-arreit,  cr  for  a  new  writ.  Stid  that  a 
prisoner,  once  £echarged  on  non-payment  of  his  fub- 
■istenco-money.  ^mnot  be  rearrested,  mrr  can  a  new 
writ  be  iaiued  igunst  him  for  the  former  debt,  and 
that  the  prineifde  that  no  man  shall  be  twice  vexed  on 
the  same  charge  appliee  here.  Per  MOBOAB,  J. — 
That  there  may  be  a  distinctlcn  between  the  words 
-release"  and  "diidiarge"  hi  Act  Vni  of  1869,  and 
that  the  tneit  of  the  pertoa  is  n<Ft  the  full  Ntis&e- 
tion  here  that  it  is  under  Engliih  law.  iMTsaiurrxs 
ov  DwASKALiiii,  HiRHB        .  Bomke,  O.  C  lOB 

lel.  £t-arr»ii~I>u- 

tiuetio»  betveeit  arreit  and  imprimummt. — The  Code 


of  CivQ  Procedure  expresely  preiervee  a  distinction  be- 
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AVTACSXBXtV—twUiMud. 

a.  ATTACEHSNT  OF  PEBSOS—eonlimitd. 


ISSL- 


-  Warrant  of  arreat,  Fower 


of  detention  lUder — llltgal  dtttwtioit.—'na 
wamnt  of  UT«it  in  execntion  of  decreo  empowen  tbs 
Bherift  only  to  uTMt  Hie  dettmdaat  in  ezeci^tioii,  mnd 
detein  blm  for  ntch  reuonable  time  u  ia  anfficient  to 
kUow  of  his  being  biuught  before  (he  Court,  and 
luving  an  opportanity  of  applying  for  hie  disclutrEe  i 
the  detention  of  inch  priaoner  by  the  SherifF  after 
mch  reaaonable  time,  withont  farther  anthority  of  l»w, 
ii  ill^al.    In  bi  Bcicboo  Csckdbh  Halsae.     Ik 

KM  DDaBAfEBBACD  UlTTBB.       IM   KB    BaXHAL   DOSg 

[Bourke,  O.  O,  68 
168. bniniaoniiieat,  Period  of— 

S»biegtitnt  amrt  in  <xM«eiaB — Citril  Procadim 
Codt,  Act  Xir  Iff  1883,  u.  481  and  Si2.— The  defen- 
dant waa  arrested  before  judgment,  and  on  the  6th 
Febniuy  1S83  committed  to  jail  ondor  t.  ISl  of  (he 
CLtiI  Procedure  Code.  On  the  6th  March  following  a 
decree  in  the  mit  irai  paued  againat  him.  On  the 
28th  July,  the  defendaot  bdng  then  (till  injul  ender 
the  order  of  the  6th  Febrnary,  the  pUntiff  took  out 
%  freih  warrant  of  arrest  in  execution  of  (he  decree, 
and  eonght  to  have  the  defendant  farthcT  imprinned 
for  ttie  full  period  lof  ni  inontht  limited  by  ■.  843 
of  the  Code.  Seld  that  the  defmdant  conld  be 
recommitted  (o  iiil,  In  execution  of  the  decree,  only 
tor  «neh  a  period  ai,  together  with  the  period  of  impn- 
Kmment  that  had  elapied  (ince  the  poinng  of  tbe  de* 
erec^  would  complete  a  period  of  ux  months,  and  (hat 
conseqnently  he  would  b«  entitled  to  be  libented  on 
tb«  6th  September  1B83.  ImprisonmeDt  under  t.  4S1 
beeomes,  after  decree,  impriaonmoit  in  execuHon  ot 
the  decree,  and  the  impriaciunent  mSflred  after  that 
date  mmt  ooasequently  he  taken  into  ooondention  in 
calculating  the  period  of  ui  months,  which,  by  i.  842 
of  the  Code,  is  the  limit  allowed  for  an  impiiion- 
ment  in  execution  of  a  decree.  Gbai(a«eaicdab 
OOOUAlTOLb  th  JOSASOtULL  Ekdasihaih 

[L  L.  a,  7  Bom,  481 

164. ImpTleonmeDt,        ■everal 

perloda   of— £vU   to   dUeharg: — A    judgment- 


debtor,  who  has  IwcD  imprisoned  In 
decree.  It  the  sereral  periods  of  his  imprisonmoit  be 
added  together,  for  more  than  the  maximum  period  for 
which  he  can  be  legally  kept  in  prison,  is  entitled 
to  bis  release.    KaosA  Bhuh  c.  BhitibooiiLah 

[6  Ts.  v.,  aao 


-Order 


arreat  befbre 
Jndcment,  Form  at—Ciml  Froetdwv  Codt,  1877, 
iSSS,  *.  dfiJ  (1^9,  tt.  TS  tmd  I^SJ—Comuutntnt 
»  exeemlio*  of  dten». — An  order  tat  the  arreat 
before  judgment  of  a  debtor  made  iu  the  form  direiAed 
by  1.  78  is,  after  judgment  has  passed,  a  eommit- 
laaxt  in  eieca(ion  of  a  decree  .wi(bin  the  meaning  of 
a  S76.    BAXFBXSAm  Eov  c  Cali^aohaitd  Doss 

[Boorke,  O.  O,  438 

106. DtBoharg*     of    Judgment- 
debtor  OIL  oflbr  to  plaoe  estate  at  dtsposal 

of  Cotlrt — Aet  of  ^ad  faiti  t»bteq%e*t  to  dit- 
durge— Civil  Froeedtre  Code,  1859,  ii.  373,  37S.— 
A  judgment-debtor,  having  been  arrested  in  1871, 
cttovd  to  place  his  estate  at  (he  (Usposal  of  the  Court, 


ATTACHUliNT— omMmm^. 

S.  ATTACHMENT  07  PSRSOTi—eoniimwtd. 
and  was  examined  on  oath  as  to  the  particulan  of 
the  estate  and  discharged  from  custody.  Bis  (■(a(e 
was  oeTcr  taken  posseeuim  ot,  and  part  of  it  waa 
subsequently  disposed  ot  by  him  to  a  stranger.  Meld 
that  he  was  not  liable  to  he  arrested  again  in  execution 
of  the  decree.  VEFKAiimtaHSA  Chabia  r.  Coe^o 
[L  Ik  IL,  e  kad.,  170 

167. Denree  payable  by  instal- 
ment*— Sxeeution  hg  arrett  and  impritonment— 
Civil  ProcwAuv  Codi  (AH  Z  of  fS77;,  t.  Ml.— In 
the  Bxeeation  of  a  decree  payable  by  instalments,  the 
jndgmeib-debtca-  cmnnot  be  arrested  and  ImpriioDed 
separately  tor  default  in  the  payment  of  each  instal- 
ment.     DAltODAB  BeAUSKAK  e.  MlI^HAHI 

(I.  H  K,  7  Bom.,  106 

168, Slmnltaneoas       exeoatlon 

by  arrest   and  attaobment   of  property — 

Alttmpt  to  emde  payment. — A  warrant  of  arrest 
directed  to  be  Issned  ag^st  tbe  judgment-debtor, 
notwithstanding  the  prerions  proceedings  by  nttach- 
mant,  the  Coiut  being  satisfied  that  the  judgment- 
debtor  was  determined  to  eiade,  if  possible,  the  pay- 
ment of  his  debt  Cbbha  Phaji  v.  GasiJSBAi 
Kaxanius    •  I.  Ii.  B,,  7  Bom^  301 

led,  — ^; Be-arrest      of    Jodgment- 


(he  re-aireetot  a  judgment-debtor  without  any  peti- 
tion or  motion  of  the  decree-holder  (o  that  eflecL 
Bbib  Bax  Mintsu  e. 


i  that  eflecL 

9.  BOHSUnoOLLAB 

.  [16  V.  B^  68 

-  Civil  Froeedmre 


170. 

Code,  lasa,  ,  (  f  .     . 

money — DitiAarge, — The  discharge  of  a  judgment- 
dd)tor  before  imprisonment  on  account  of  the  non- 
payment of  the  ■nbaiitence-money  for  the  debtor  i* 
no  bar  to  the  debtor  being  re-arreited.  Subba  e. 
Tevxatia      .        .        .       I.  Ii.  B^  8  Mad.,  ai 


nal  Civil  Juris^ction  and  biuugbt  before  the  Court 
under  the  provinons  of  i.  S86  of  tbe  Code  of 
Gvil  Proceihire,  claimed  to  be  discharged  on  the 
fmniBd  that  he  intended  to  Sipply  to  the  Court  to  be 
declared  ao  insolvent  rither  under  the  provision*  of 
Chap.  XX  of  the  Code  or  of  11  &  12  Vict.,  c.  31. 
Seld  that  the  judgment-debtor,  on  expreswng  his  in- 
tenticm  to  file  a  petitioo  and  schednle  under  11  k  12 
Tict.,  c.  21,  and  complying  with  the  conditions  of 
L  836  of  the  Code  ot  Civil  Pmcedure,  was 
«n(iUed  to  be  diecharged.    Ex-paxtb  Pihsbbt 

[L  L.  B^  8  Had.,  876 


17a  - 


Civil      Frocf 


dmrt  Code,  1882,  se.  836,  Ml,  SU,  S49~J„dffmenl- 
debtor— Impriienmtmt.SM.  886  and  849  of  the 
Code  of  Civil  Procedure,  1882,  an  applicable  to  jn^- 
ment-debtcns  under  arrest,  but  not  committed  (o  jaU. 
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An^AOHHIUtT— MHifiMMf. 

8.  ATTAdHMENT  O?  FEBbOfi— ooa&'mxoi. 
A  jadgment-debtor  conmiitted  to   }■□   cui  cml;  be 
diicbATged  under  a.  341.     la  bb  Quabxb 

[L  Ii.  XL,  8  Kaa,  608 

178. Arrest  of  debtor  in  exeon- 

tionofdaor»e — "Arrett,"  Maani^  of^ImoiTml 
JtidjnunU-deitBr— Civil  Proetdun  Code  (Act  X  of 
1862J,  t.  343— J'  Arrul,"  "  inpritimMma,"  Mea»Ug 
of — Procedurt  (olers  two  ntthodt  qfprotKtio*  an 
(Ipso  to  tkt  debtor. — A  judgment-debtor  armted  in 
eiecQtion  of  »  decree  for  monFy.  wba  tiM  not,  on  Mb 
committal  to  jkU,  eipreieed  bii  intention  of  spplying: 
to  be  declu'ed  lo  iueolTent  nndn  Chxp.  XX  of  the 
Code  of  Civil  Procednn,  ii  neverthelea  entitled  daring 
Ui  impriKinaMmt  to  mkke  an  applioatdoo  for  that 
pnrpoae ;  and  the  Court  way,  nnder  i.  S40,  pend- 
ing the  hearing  of  inch  application,  releate  hun  mi 
hii  floding  Kciu^ty  to  appear  whoi  txlled  upon.  The 
word  "  arrest "  iu  ■■  349  ihonld  be  read  u  mean- 
ing "  nnder  detention "  or  "  detained  in  cnntodj." 
fi^era  the  Legiilature  bai  prorided  two  methods  by 
which  a  debtor  can  obtun  protection  from  arrest  or 
other  lerioni  consequenca,  and  if  one  of  thoae 
methods,  in  any  particular  case,  turns  ont  to  be  more 
favourable  to  the  debtor  than  the  other,  the  Court* 
will  not  deprive  him  of  that  adrantage.  Ik  tbi 
luiraB  or  Hum   .        .  L  Zi.  B^  11  CkIo,  461 

174.  Civil  Froeedura 

Code  fiaaa),  ».  841  and  64Z—Sxee%iion  uf 
dtcrte— Arrett  qf  pleader  leHle  aeting  tn  iie  pro- 
feino»al  capaoiig — Diicluirgs — Se-arrett. — Under 
s.  841  of  the  Code  of  Civil  Froccdnre,  the  immunity 
of  a  judgioent- debtor  from  a  second  arrest  depends, 
not  <nJy  npon  bis  baring  been  trreated,  but  upon 
his  having  beoi  imprisoned  under  the  arrest.  Bum- 
HBO  Nabuh  Box  n.  Cbcbsbb  Mosuf  Mibbbb 

tLZ^B^SSCalo^iaS 

175. Civil   Procedure 

Code,  t.  849 — Court,  PotMr  of,  to  reltaet  judgment- 
debtor  after  In  it  imprito»ed — "Arrett  aitd 
••  impriionme*t. "—"  Arrest,"  as  need  b  s.  M9 
of  the  avU  Procedure  Code  (Act  XIV  of  1882),  does 
not  inclnde  "  imprisoDDteDt."  Tberefive  the  power 
conferred  ui  the  Conrt  nnder  that  sectitm  to  releaae  a 
jodgment-debtor  an-ested  in  execution  of  a  decree  on 
seourity  being  given  by  him  rniint  after  he  has  been 
imprismed  fa  put  into  11^1.  I»  the  matter  of  Satiie, 
XZ.£..liCa;i).,«>f.disi«nted&«m.  JareQaiiraM, 
I.  L.  B.,  8  Hadv  503,  followed.  M&eokbd  Hvsbk 
r.  Badhi         .         .         .  L  Zi.B..iaBoin.,46 
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Civil  Proeedure  Code,  1883,  u.  836,  337— Act  Viof 
1888  -IMt  not  i»  tehtdule—Sxeeutioit  qf  decree 
obtained  againtt  ituolventfor  mo*  debt-^Scheduled 
(f«ie«.— A  person  wbo  has  taken  the  benefit  of  the 
inaulvent  sections  at  the  Civil  Procedure  Code,  and 
who  is  nndieeharged,  but  has  not  inserted  in  bil 
•cludnle  a  debt  for  which  a  decree  is  subsequently 
obtwined,  is  not  protected  from  arreat  in  execution  of 
such  decree,  merely  because  bis  property  is  in  the 
hands  of  the  Beccirer  in  insolvency.  Snch  a  parson 
ia  liable  to  arrest  under  the  drcumstances  and  in 
accordance  with  (be  procedure  provided  for  by  the 


ATTACHJOUrr— < 

8.  ATTACHHBNT  09  -pSRaOS—eoneludeJ. 
Civil  Procedure  Code  Amendmrait  Act  (VI  of  18B8), 
Fahh  Lau,  v.  KumAiXA  Laui 

[L  I..  R.  18  Calo,  S5 

177. Warrant  oT  firreat— ZmpW- 

tOMHent  in  jail  other  than  that  iKmeiJ  in  Korrani — 
Beltaii^Civit  Procedure  Code  fAet  XIVtfl8Saj, 
ti.  336,  33?,— A.  SherifCs  officer,  of  H«  own  motion, 
delivered  over  to  the  officer  in  charge  of  the  Alipore 
Jail  a  iudsmeut-debtor  who  had  been  duly  couunit- 
ted  to  Uie  Pre^ency  Jail.  Stld  that  the  imprison- 
ment was  unlawful  g  that  the  diJivcry  over  to  the 
officer  En  chaive  of  the  Alipore  Jail  amounted  to  a 
release  t  and  tlat  the  prisoner  was  entitled,  tberetbre, 
to  be  diMhaiged.    SKAxaoBisiA  Bnoirii  v.  Lots 

[I.  I..  B,  11  Calo.,  6S7 


render  under  recogniianee — Beeognitance,  Eccpirg 
of — Arreil,Pr»>&  implication  Jbr — Civil  Proeedure 
Code  (AotZIV  of  lasaj.tl.  233,  241,  341,  849, 
867— Writ  of  aUathment-Crininal  Procedure 
Code  (Act  X  of  1883),  t.  491.— A.  judf^nent-debtor 
once  arrested  uid  imprisoned  in  execution  of  a  de- 
cree canmA,  under  the  Civil  Procedure  Code,  be  tgeia 
arrested  under  a  fresh  writ  of  attachment  on  the 
same  decree.  Sbcbbiabz  o>  Statb  roB  Ihuu  m 
CohnoOi  v.  Jdsae  .        .  L  Ik  B,,  IS  Calo,  662 

17fl. Arrttt  in  execu- 
tion Iff  decree— Civil  Procedure  Code  (Aet  XIV  of 
ISSaj,  t.  841 — Intolrtncv  proeeediugi — Protection 
order,  Witkdraaal  of— The  Civil  Procedure  Code 
oontemplatM  as  immaterial  the  circnnutancei  under 
which  a  judgment-debtor  imprisoned  in  execution 
of  a  decree  obtains  his  release  frun  prison,  and 
there  ia  no  power  in  the  Conrt  to  order  the  arrest 
of  inch  judgment-debtor  a  second  time  nnder  the 
nme  decree.  The  Secretarv  of  Stale  for  India 
in  Council  v.  Jndai,  I.  t.  B..  12  Calc,  653, 
followed.  Ik  na  MAitBK  of  Bolyb  Cbihs  Durr 
[I.X..IL,aO  Calo..  874 
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-  Arrest  of  pnrdab-n&ahla 
— Cifii;  Procedure  Code 
— It  is  not  necessary  tl 


iady— Entering 

fAof  X  <tf  ISTTJ,  .  .  . 

a  special  order  of  Conrt  should  be  made,  empowering 
an  officer  authorised  to  arrest  a  purdab-nashin  lady 
to  enter  the  lenana  of  the  house  in  which  she  resides. 
Under  g.  S86  of  the  Civil  Procedure  Code,  if  the 
officer  is  able  to  enter  the  house,  he  may  break  into 
any  room  in  the  house,  ioclnding  the  lenana,  in  order 
to  effect  the  arrest.     Kasuicbuibb  Dosbbe  v.  Kot- 

LABHBAMIBBB   DOBBEB 

[L  I..  B,  7  Calc  le :  0  a  I- B,  W 

See    DoDBSl   CBtTBK   Umss   V.  HtTBIB  HOHTK 

GooHD nw.B^se 


181. 


JCarried    wOBMa—Iuipri- 


tonment  for  ie£f.— Married  women,  against  whom 
pcnonal  decrees  for  debt  have  been  mads,  are  not 
exempt  from  arrest  or  Imprisanment  in  execution  of 
snch  decrees  nnder  the  Code  of  Civil  Procedure. 
La^^iuha  r.  EvLLAiuu     .  L 1%  B,  8  Had.,  B9 
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SIQBST  07  CASES. 


ATTACHHItnT— oMtttiHKi/. 
4.  MODE    OF    ATTACHMENT    AND    IBBEOU- 
LABinSS  IN  ATTACHMENT. 
189. Attaolmient  witboat  sale 

— 8ala  to  axeeuiiow  of  decrte. — Cnder  the  Code  of 
OtU  Procedure,  propaty  may  be  «tt»cliad  without 
riew  to  immediate  Ale.  Sabosa  Pbosis  Mcllioe 
C.  IjUTOHHIPCT  SraOH  DOOSUB 

[10  a  I..  B.,  214 :  17  W.  B.,  888 

14  Uoora'B  I.  A^  B39 

iSB. Sale  withont  attaoliniont— 

Citnl  Froeeimrt  Coda,  1869,  a.  :903.— Property  mnit, 
under  Act  Till  of  1869,  be  attached  before  beiag  aold 
in  exeeutJon  of  decree,  the  irords  "  attadunent  and 
■ale  "  in  ».  803  betng  takcD  togHher  and  Dot  read  dis- 
trfbntivel;.  DraroirATH  BirosrF  v,  Mirm'  Luj.  Vtvi. 
[IHyda,  168:  Had.  Jar.,  O.  a,  13fi 

184.  Att&oIxm«nt    of    dabta — 

ITritltit  mtiet— Civil  Proetdnrt  Cadt,lS59,  t.  336.— 
When'tJie  property  to  be  attached  coiuiita  of  debts,  a 
written  nodes  of  attachment  is  neceM&ry  nnder 
B.  386,  Act  Vni  of  18G9.  Until  the  debtor  recdve* 
■neli  notice,  he  i«  bound  to  pny  the  amount  of  hi« 
debt  to  the  creditor  whose  right  to  recdve  it  hai 
been  declared  b;  a  decree  of  Court,  and  it  Ii  no  part 
of  the  duty  of  the  debtor  to  make  enquiiiei  whetber 
Ui  creditor  la  or  ta  not  entitled  to  receive  the  money. 
Thaeoob  DiA  Saa  «.  Lcosubput  Dooook 

[7  W.  BL,  10 

186. Proolfttaatlon  of  sols,  Issna 

at—Cimt  Frocedun  Coda,  1859,  i.  aSS—Frcptrtv 
*ct  I*  JHfitdietim. — Where  an  attachment  ia  made 
nnder  t.  28S,  Act  THI  of  1B59,  the  only  further 
moces)  required  to  briur  the  property  to  >ale  is  the 
dneimie  catbeprcclamananof  lale:  the  property  need 
not  be  attached.  If  the  property  be  not  within  the 
juriifctiou  of  the  Court  whote  duty  it  is  to  eiecnte 
the  decree,  the  oonne  to  be  fdUnwed  by  the  decree- 
holder  ii  that  preieribed  iu  n.  286  and  foUnwing. 
HoOKTA  Sksib  Dubb  c.  Ecitnox  Mohxb  Dnei 
[7W.  B,  S67 

188. Attaolimsiit    by     Court 

whloh  did  not  paea  deoree— Ci'nV  Proftdwn 
Code,  18S9,  (.  SS5.— The  attacbnuut  of  immoveable 
propoty  by  a  Conrt  other  than  th»t  which  pused  the 
decree  Wore  the  decree  had  been  icnt  to  it  for  eiS' 
entiin  vitiatea  the  iale  subuquently  made  of  that 
property,  •■  not  betng  made  in  itrict  obtervance 
of  the  pTOcedare  preMrlbrd  by  a,  SSS  of  Act  Till 
of  ISse.    Srdbdtoolah  Hskuea  ■.  Oooboo  Cvimir 

Dam 8W.B.,810 

187.  Bale  of  Bbftres  of  aamln- 

dsri  liypotheoated  by  lanee  for  ftrrears  of 
reab— where  the  ibarei  of  a  Eftmiodari  hypothe 
eated  by  the  le«iee  are  to  be  told  to  recover  arreara  oi 
rent  doe  to  the  Court  of  Ward*,  no  attachment  ii 
neceuary,  and  the  Collector  hai  no  power  to  aUsch 
the  pmp^y  prerioni  to  mle.  JoassacB  Sahot  v. 
OOFAi.  IiAii         ....   18W.  S.,  178 

188L Bstatee  payina  veTenue  to 

Oovanunont— CinI  Proeadmra  Codi,  1869,  t.  218- 
—In  attaching  an  ettate  paying  revrane  to  Oov- 
enunent,  the  attaehing  creditor  must,  in  addition 
to  the  informatkD  required  by   the   lit  elaoae  of 


ATTAOHUSETT— oonhiHMd. 


I.  213,  Act  Till  of  1859,  in  reipect  of  ordinary 
immoveable  property,  give  alio  the  ipecial  inform*- 
tion  indicated  iu  the  latter  clanie  of  that  udAoDi 
that  aection  bting  cumulative  in  rrgprot  of  ettatM 
paying  revenue  to  Government.  Ajoodhita  Dosb 
t.  Sk>0  PBRBBD5  SlKSH    .  11  W.  H.,  176 

188.   Ifotiet    of  at' 

laehtMant—Ci'Bil  Froaadmrt  Cade,  1BS9,  i.  313.— 
The  intention  of  i.  218,  Art  Till  of  1B59,  ii  that 
the  deacription  in  a  notice  of  attachment  ihonl 
be  nfficient  to  identify  the  property ;  and  In  the  eaC" 
of  an  eatate  paying  revMiue  to  Oovemmeni^  &ai»- 
there  ihonld  be  a  apeciflcation  of  the  revenne.  LAOS 
Bah  v.  HoatBB  Dam         .  IS  W.  R,  4S8 

Dexbu  Mabiab  CKum  b.  Bitbodakatb  Him- 
DOL 18W.B..4U 

180. 
tachnmtl — Civil    Pneeiurt   Coda,   J 


Notiea   of  at- 
.  213.~ 


I  given. 
_.  held  to  be  fully  made  out, 
Dberaj  Hastab  Cbitbd  e.  Bitbodabaib  Mcbdux 
[18W.B.,4U 

181.  Deoree  dlreoting  sals  of 

eertain  propertjr  and,  in  oaae  of  non-satlB- 


direct!  t!te  nte  of  A'»  property  flrat,  and  then  of 
B'b,  if  the  decree-holder  ii  unable,  from  oppndtlon, 
to  Mil  ^'i  property,  and  proceed!  ag^at  5'i,  and 
cannot  realize  Ui  decree  therefrom,  he  haa  not  Inat  hla 
right  to  attach  and  >ell  A't  property.  Stbfbbhbom 
T.  nxnoDA  DoBBiB  .  .8  w.  B.,]ClB.,18 

18S,  Attaohmont  of  money  in 

hands  of  Boeeiver — Attaehmant  made  ntMoW 
laMiioH  of  Court— Civil  Proeedtirt  Code  (Act  XIV 
of  18S2},  I.  a7a.—Aa  attachment  of  m^ey  in  the 
haadi  of  the  Beceiver  made  without  previnua  pennlB. 
riin  or  aanctiin  of  the  Court  for  auch  attachment  ia 
impropa  and  irregular,  add  the  Court  will  lefuae  to 
recogtme  it.  Kah»  t.  AlH  Xihomad  Maji  Umen 
t.   L.  S.,   IB   Bom.,    S77,    frllowrd.     Mabohhbd 

ZOBVBUSBBIB  e.  MLHOJCMZD  NOOBOODDnB 

[LZ..B.,aiOalo.,8B 

188.  Att&ohment  of  property  in 

hands  of  manager— Jro>4.v<»v«d  properly— Ba- 
eond  attachment. — Where  attached  property  is  mrTt< 
gaged  by  ttu  judgment-debtor  with  the  oousent  of  all 
partie*  concerned,  yet,  so  ai  to  leave  some  proprietary 
Wereat  in  the  judgment-debtor,  any  ju^nuot-cre- 
ditor  ooming  after  the  appointment  lA  the  manager 
and  the  maiing  of  the  said  mwtgage  ha*  a  right  not- 
withstanding to  attach  and  aell  what  renuJns  of  the 
judgment-debtor's  intcreat  in  the  property.  An  an- 
plioition  for  auch  second  attachment  cannot  propwly 
be  retnied  by  a  Court  on  the  ground  of  the  property 
being  under  the  management  of  tlie  Diibict  Court 
pnrrunt  to  s,  313,  even  if  ttie  Judge's  pceeept 
'  forbidi  sncb  attachment.    So  far  a*  the  property 


lizcdbyGoOt^Ic 


(    8"    ) 


DIGEST  OP  CASB8. 


ATTACHXEJST—coiUiniitd. 
«..   MODE    OF    ArFACHHENT    ABD    IBBEQU- 
LABIIIBS  IN  ATTACBUENt— oowttniMd. 

■ooght  to  be  sttAclied  U  moveable,  if  in  the  hiuida  of 
the  Judge  or  the  Judge's  Court,  it  must  be  attached 
in  the  tm>de  prcwribed  by  the  fint  part  of  Act  VIII 
ol  1B59,  ■•  289,  and  a  notice  ao  gent  to  the  Jadge 
ie  an  cflcctnal  attachment  of  each  moveable  property, 
although  it  la  refueed  by  the  Jadge,  whoee  re- 
towl  to  Teceive  the  notice  cannot  make  that  no 
•Hacttment  which  wonld  otherwise  be  a  good  attach- 
ment.     In   TEX  MATTEB    OP  THB    PBTITIOIT   OF    TBH 

&  Co.    TUL  ft  Co.  B.  AfisooL  Eti  .    le  W.  IL,  37 

l&t  Attaohment  and    sale   of 

e-bon4— Civil    Proctdure     Code,    1833, 


M,  S98,  S74 — Xiiem  of  pttrvhater  o*  nortgaged  pro- 
ptrtg  tfftir  attachment  tmdtr  t.  368. — In  eieentiou 
of  a  decree  obtained  by  them  aeainBt  J  and  Jf,  the 
plunt^B  attached  a  dei^ree  obtamed  by  J  and  31 
agunit  D,  and  on  the  allegation  that  J  and  M,  in 
Older  b>  avoid  the  consequeilce  of  thii  attachment, 
executed  a  benami  conveyance  of  their  interest  under 
the  attached  decree  to  B  and  F,  and  afterwardi  with 
the  tame  abject  took  in  adjaatment  and  satisfaction 
of  that  decree  two  bonds  in  favour  of  S  and  I,  re- 
spectively, by  which  immoveable  property  was  pledged 
a*  collateral  security,  the  plaintiffs  attached  these  two 
bonds  b;  prohibitory  order,  under  ■,  36S  of  the 
Civil  Procedure  Code,  and  purchased  them  at  the  sale 
in  eieCTition  of  their  decree.  In  a  suit  on  the  bonds 
agabitt  D,  as  the  principal  defendant  with  J,  M,  B, 
F,  R,  and  I  joined  as  parties, — Held  that  tiie  plaiiv 
tifb  were  entitled  to  enforce  the  lien  created  by  the 
bonds  against  tlie  immoveable  property  specified  in 
them,  notwithstanding  that  no  attachment  had  been 
made  in  ocoordance  with  the  provisions  of  ».  274 
of  the  Code  ]  a  debt  secured  by  a  mortgage  lien  on  im- 
moveable property  not  being  "  inunovEoble  property  " 
within  the  meaning  of  that  section.  Dbbbnsba 
Eciux  MAffSKL  T.  BiTP  Lau,  Dabs 

[L  I-  B^  la  Colo.,  E4e 

IBS. Civil  Profedure 

Code,  *.374,  el.  (e) — Righte  of  pwrehater  of  morl- 
gagtbond  at  tale  in  execution  ofdeerte. — Where  a 
person  at  an  execution-sale  purchases  a  mortgage-bond 
under  which  certun  immoveable  property  is  given  w 
eollateral  soc^ty  for  an  advance,  the  fact  that  he 
baa  not  attached  nnder  s.  274  of  the  Code  will  not 
affect  his  right  to  have  the  collateral  security  enforced 
by  the  sale  of  the  properties  mortgaged-  Eabdtath 
Du  e.  Suusir  Paxnaik 

[L  Ik  B,  SO  Oslo,  806 

186. '■ Civil  Froeedmre 

Code  (1882J,  ei.  268  and  374~AUachiMmt  qf  moH- 


execution  of  a  deo«e  against  the  mort^ngee.  I(  ap- 
peared that  there  had  been  no  attachmait  wider  Ci^ ' 
FHwednre  Code, ».  27^  but  under  s.  2B8  only.  Held 
that  the  pnrchaae  by  the  [duntiff  was  not  invalid  by 
reaaon  of  the  last^nentlnned  drcnmiiance,  and  that 
the  pluntift  was  entitled  to  recover  as  against  the 
property.    Dthemdra  Kumar  Mandtl  v.  Bwp  Lall 


ATTACHMEHT— cofrfi'iHKd. 

1.  MODE    OF    ATTACHMENT    AND    IBBEQU- 

LASITIES  IN  AITACBMENT— oDMJiBxd. 
Daii,  I.  L.  E.,  13  Gale ,  5«f6,  and  KaeinaUt  Da*  r. 
Sadarit  Fatnaik,  I.  Z.  B.,30  Cole.,  SOS.zetetwdto. 
MuKUifA  Kaix  v.  Svbb&uanu  Aytax 

p:  Ik  K,  18  Had,  487 


lOT.  - 


Sale   qf  nort- 


gage-debt  in  exeeittioii  qf  a  decree  againtt  mortgag 
—Sale  earrying  vith  it  eeettritg  v)itho*t  attariing 
mortgaged  property— Civil  Proeedmre  Code  (1882), 
t.  27d. — The  sale  of  a  mortgage-debt  described  as 
such  in  execution  of  a  decree  carries  with  it  the 
security  without  attaching  the  mortgaged  property 
under  t.  274  of  the  Ciril  F^cedure  C^e.  Behendra 
Ktuuar  Handel  V.  Sup  Lall  Sate,  I,  L.  S.,  13  Cale., 
S46,  and  Appatami  v.  ScoH,  I.  L.  S.,  9  Mad.,  6 
(p.  7,  per  TiTBMEB,  J.),  foUowed.  Baxdbt  Dhaiibdf 
Maktasi  c.  Bakceaitdka  Baltavt  Eulkabni 

[L  I..  R.,  IB  Bom.,  191 

Civil  Proetdnre 


Code—Sigitt  and  intereett  qf  mortgagee  oml  of 
poeeeetiau. — Wbere  the  rights  and  interests  under 
his  mortgage  of  a  mortgagee  out  of  possesdon  are 
tached  in  exeontion  of  a  decree,  the  procednre  by 
which  such  attachment  must  be  effected  la  thA 
prescribed  by  •.  268  of  the  Code  of  Ciril  Frof  edure 
S.  374  of  the  Code  cannot  be  applied  in  tuch  a  eaae. 
Eabim-dn-bibba  c  Phii£  Chaiid 

CI.I..B.,16Aa.lS4 


198. 


-  Sale  i 


lion  held  i*  p*riwiw!e  qf  an  attachment  irrtgnlarlg 
made— Ciril  Procedure  Code,  ».  368  and  374— 
Sightt  of  anctioK-purchaier.  —  Beld  that  a  sale  of 
the  mortgagee's  righte  under  a  mortgage  daly  hold 
and  con&med  was  effectual  to  pass  the  mortgagee** 
rights  1«  the  anctlon-purchaser,  even  though  the 
attachment  subsequent  to  which  sucb  sale  hbs  held 
might  have  been  made  under  a  wrong  section  of  the 
Code  of  Civil  Frocednre.  Bal  Kriihna  v.  Xatnma 
Bibi,  I.  L.  S.,  S  All.,  1^  ■-  L.  S.,  9  I.  A.,  133,  UTaia- 
deo  Dnbeg  t.  Bhola  Sath  DieMl,  I.  L.  S.,  B  All., 
86,  Mam  Chand  v.  Fitam  Mai,  I.  L.  B.,  10  Alt., 
506,  and  Karim-itn-meia  v,  F&al  Chand,  I,  L.  B., 
15  All.,  184,  referred  to-  Shbo  Cbarait  Lai  e. 
Sebo  Bbwak  SurOH        .     I,  I..  B.,  18  AU,  468 

aoo.  - 


require  tee»rUv. — An  attachment  made  iinder  Bengal 
Segulaiion  VII  of  1836,  without  first  reqoinng 
security  as  directed  by  s.  7  of  that  Emulation, 
was  held  to  have  been  irrcgulariy  made,  but  the 
irregularity  wat  not  one  whidi  affected  the  jurisdic- 
tion of  the  Court  or  made  the  attachment  void. 
KHODAjAsnnsBi  V,  Stbtbitb    .    SO  W.  B,  48S 

201. Civil  Proce- 
dure Code,  18S9,  a.  339 — Immaterial  injurg. — An 
attachment  of  immoveable  property  is  not  voidable, 
merely  because  all  the  forms  prescribed  in  i.  2S9, 
Code  of  Civil  Frocednre,  have  not  been  followed 
when  Hie  irregularities  complained  of  are  unmatsria 
and  not  prodnctive  of  any  mbstaotial  injury  to  th 
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(    CIS    ) 


DIGEST  OP  CASES. 


(    C14    ) 


ATTAOHMBINT— eo«««wrf. 

*.  MODE   OP    ATTACHMENT  AND   IBBEOU- 

LABITIES  IK  ATTACHMENT-co»«M.«d. 
fataa  who  objoots  to  the  ppoceedingB.     Eoobahbe 
DAsai  V.  Bbubcn  HoHiKEB  Dabsi 

[6  W.  B^  Mis,  53 

aoa  - 


Atfachmenl  of 

«^re  properlg  than  ii  nee fiiary.— Where  the  decree- 
holder  wantonly  attached  more  propcrij  Ihao  wM 
neccBwry  for  the  di«charge  of  his  d»im,  the  Court 
may  order  seqnegtration  of  only  a  portion  of  the 
property  attached.  Pitesotdk  Dohb  e.  Oobbt 
Nabaib  MtrtL  .        .    1  Agrft,  Mis.,  3 

aOS. '- iHCorreel     de- 

tfriptio»  nf  property  taught  to  be  attacked— Sate 
ia  execution  of  decreeSvbiequent  purchaae  of  tame 
property  Ku^eradecret  for  pre-emption— Ciril  Pro- 
cedure  Code,  t.  274.— la  eiecution  of  a  simple 
inoiiey-decree  agaioit  the  huldeis  of  a  muofl  interest 
in  a  certiun  viltafce,  who  did  not  poi«eM  any  lamindari 
intereit  in  that  village,  an  attacbment  wu  obtained  by 
the  decree-holder  in  188i  of  "an  eight  biiwa* 
lamindari  ghare  of  roonza  D,"  and  under  that  rttach- 
menta  mle  took  place  in  Jannary  18fi6.  Meanwhile, 
in  December  1885,  a  decree  for  pre-emption  in  re- 
»pect  of  a  sole  by  the  jndgment-debtors  in  ISSl  of 
their  mnafl  interest*  in  the  villftgc  was  decreed  in 
favour  of  penons  who  were  not  parties  to  tbe  liti- 
gation in  which  the  attachment  of  1684  wag  efTected. 
The  plaintiff*  fwho  were  in  pomeMion)  sned  for  a 
, declaration  of  thdr  right  to  the  mnafl  intereets  as 
^laingt  the  aaction-pnrchMer  nnder  the  gale  of 
Jauaary  18SC.  Beld  that  the  attachment  in  lgS4 
WM  not  a  good  attachment  of  the  maafi  interests  of 
the  jadgmcDt-debtors,  and  the  auction-pnrcluser 
conld  not  be  beld  to  h»Te  purchased  thoae  maafl 
intereds,  and  the  title  of  the  plaintifls  nnder  their 
pre-emptive  decree  of  December  1886  must  prevu]. 
Habou  Lal  Sikoh  r.  HrBAMius  Bai*  Khan 

[L  L.  K,  18  All,  lie 

304.  Atlaehmttit  of 

attett  ofajudgmtni-deblor  outtide  the  juntdicfion 
of  the  attaching  Court— Practice— Procedure.— The 
plaintiff,  having  obtained  a  decree  against  the  defen- 
dant in  the  Court  at  fihusaval,  sought  to  execute  it 
by  attaching  a  moiety  of  the  defendant's  pay.  The 
defendant  mm  a  sorter  in  the  Railway  Mail  Service, 
and  travelled  between  Bhusaval  and  Nagpnr,  at 
which  latter  place  be  reuded  and  recdved  his  pay. 
By  an  order  of  attachment  issued,  at  (he  plain- 
tifr^  instance,  by  the  Bhusaval  Court  to  the 
defendant's  disbursing  officer  at  Nagporc,  a  moiety 
of  pay  having  been  withheld  by  that  officer,  the 
defendant  applied  to  the  BhnwVal  Court  to  cancel 
the  order,  conten^ng  that  it  was  illegal,  as  neither 
he  nor  his  disbnrring  (fficer  resided  at  Bhusaval 
On  reference  to  tiie  High  Court,—  Reld  that  the  order 
of  attachment  was  iittra  viret,  as  neither  the  defen- 
dant nor  his  disbursing  officer  resided  within  the 
jurisdiction  of  the  Bhniaval  Court.  The  proper 
procedure  was  to  send  the  decree  of  the  Bhuiaval 
Conrt  for  Biecntion  to  Nsgpore,  where  the  dJiburring 
ofllcer  raided  and  the  defendant's  pay  waa'available 


.   ATTAOBMmST-conlimud, 
4.  MODE  OP    ATTACHMENT   ANB    IBBEGn. 

I        LABITIBS  IN  ATTACHMBNX-;<,Js«i 
for  satis&ction  of  the  decroe.    Baxso  Jaibah 
BALiBiBHiTA  Vlthae        .    L LB,  la  Bom,  44 
GOTAiir.LAYBT     .LL.R,iaBom,4Biiot« 

i^orejudgnuni— Termination  of  atiaehneni—SaU 
i»  mec^toa— Material  irregularity  m  pmbUthins 
or  conducting  ,aU  utithotl  attachment— Waiver— 
Ctrtl  Procedure  Code,  »»,  311,  «3.— Tho  plaintiff 
inatitnted  a  suit  a^inst  the  defendant  for  recovery 
of  money,  and  previous  to  judgment,  that  is,  on  the  SS 
January  1885,  appUed  for,  and  on  the  11th  obtained, 
orders  for  attachment  of  several  houses  and  pro- 
mises belonging  to  defendant,  and  such  attashment 
was  made.  The  suit  was  dismissed,  but  evontoally 
on  appeal  it  was  decreed,  but  the  attachment  wai 
never  withdrawn.  Phuntifl  then  applied  for  exe- 
cntion  of  hli  decree,  and  his  appUeation  was  granted 
by  an  order  directing  Uiat  the  property  of  the  judji. 
ment-deWor  should  be  notified  for  tale  on  the  1st 
Febmary  1887,  and  accordingly,  on  the  21it  Decern- 
W  1880,  a  sale  noMBcation  was  imed.  Judgment, 
debtor  twice  appUed  for  poetponement  of  sale,  bnt 
bis  applications  were  refused,  and  the  sale  took  place 
on  the  date  flied.  The  judgmentHlebtor  tten  objected 
to  the  confirmation  of  the  sale,  urging  that  the 
property  sohl  was  never  attached  in  e»ecntion  of 
the  decree,  and  the  attachment  previous  to  judgment 
was  intmctuous,  because  afterww^  the  claim  wm 
dismissed  by  the  Court  of  first  inetancej  that  there 
had  been  several  other  irregnlaritiesin  publishing  and 
conducting  the  sale;  and  that,  owing  to  the  irregnlar- 
itiee,  property  had  been  sold  at  a  grossly  badequate 
price,  causing  snhstautial  injury.  The  Snbordi- 
nate  Judge,  overruling  the  objections,  conflnned  the 
sale.  On  appeal  by  the  jndgment-debtor,— BeW 
following  Mahadeo  BtAey  v.  Bkola  Nalh  Diehit, 
J.  2..  JJ.,  S  ji».,  86,  that  a  regularly  perfected  attach- 
ment is  an  essential  prelimmary  to  sales  in  eie- 
ention  of  decrees  for  money;  »nd  where  there  has 
been  no  such  attachment,  any  sale  that  may  have 
taken  place  is  not  simply  i-nidable,  but  de  facto  void, 
and  may  be  sot  aside  without  any  inquiry  as  to  sub- 
stantial injury  bemg  mstained  by  the  judgnwnt. 
debtor  for  want  of  a  valid  attachment ;  ani  that 
an  attachment  before  judgment,  like  a  temporary 
injunction,  becomes  ftniciw  officio  as  soon  as  the 
SQit  terminates.  Further,  Ehat  the  phnse  "a 
material  im^larity  in  publishing  or  conduct- 
ing" in  the  first  paragraph  of  a,  8ii  of  xhe  Code 
of  CivU  Procedure  shouM  be  liberally  construsd, 
and  that  absence  of  attachment  of  property  at  the 
time  of  sale  thereof  is  "a  material  irregularity," 
attachment  being  the  first  step  which  a  Court  hi 
executing  a  wmple  money-decree  has  to  take  to 
assert  ite  authority  to  bring  property  to  compul- 
Bory  sale.    Bam  Chans  e.  PiTAH  Mal 

[L  Z^  B.,  10  All,  600 

aoa- 


"*«^  '""   ' Civil Froeedur* 

Code,  «.  aes,  SI72— Official  Tnute^t  Act  fXTII 
"f  ie64J~Pnitic  offi^r—Jitaehmenl   Ig  ntriiee.— 

decree  against  a  mairied  woman  provided  that  tbc 
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<  «1»  ) 


DIOBST  OF  CA8S8. 


vnonnt  due  ander  it  ahonld  be  'phja.Vle  out  of  the 
tepante  estate  ot  the  jadgioent-tlebtor.  The  juig- 
ment-debtor  wu  entitled  to  t.  life-interest  in  ceit^ 
tnut  funds  under  s  tettlonent  of  which  the  Official 
Traitee  wu  the  tmrtee.  The  decree-bolder  proceeded 
to  execute  hii  decree  ag&inat  the  life-intereat  of  the 
jndgment-debtor  by  notice  to  the  Official  Tnutee 
imder  «.  272  ot  the  Code  of  Civil  Prroednreg  bat 
there  wtre  no  fonda  in  'iie  hand*  of  the  Official 
Trnatee  which  wonld  have  been  attacfaable  under 
a.  368.  The  decree-bilder  now  applied  that  the  Ufe- 
interest  might  be  anld.  Held  that  the  inteieat  of 
the  jndftment-debtcr  was  not  validly  attached. 
£Mi£/«-^The  Official  Tmtee  it  a  public  officer 
within  the  me&ninft  of  a.  3  of  the  Civil  Procedaie 
Code.    Absool  LAtin  n.  DotrrHi 

[LI..IL,iaMad,a60 

a07. — — — —  AUaeKwient  of 

fquity  of  rndempUo* — CiotJ  JVoMiftm  Cedt  fl8 
U.  SXe  and  274~TranMfir  qf  Property  Act  (XV  ^ 
18S3J,  /.  60.— The  eqnity  of  ledemptiou  of  the  mort- 
gagor ii  immoveable  property,  and  ia,  aa  anch,  liable 
to  be  attached  »nd  aold  in  eiccntion  of  a  decree  nnder 
■.  S66  of  the  Civil  Procedure  Code  (Act  XIT  of 
1882).  Ita  attachment  can  b«  efiected  under  i.  274 
of  the  Code  by  an  order  prohibiting  the  judgment- 
debtot  fnim  dealing  with  it  in  any  way  and  all 
pencnt  from  receiving  it,  anch  order  t«ng  proclaimed 
■ad  Dotifled  ai  thereiii  directed.  Fa&uzkaic  Hablal 
e.  Gomra)  Gaksbh  PoBOAinatAB 

[I.IbB.,aiBomu,998 

SOa  ■ AUaiekmtia  nf 

MOMjF  HI  Jtamlt  of  BeeeiMr^-Miaekment  nade 
wilAotU  taneHam  nf  Cofirt — Civil  Proeedmre  Code 
(18S2),  t.  378.— ia  attachment  of  mwiey  in  the 
handi  of  the  Becdver  made  without  previona  per- 
ndarion  or  aanctioD  of  the  Court  for  inch  attachment 
ie  improper  and  irregular,  and  the  Court  will  nifnae 
to  rscogniie  it.  Kahn  v.  Alii  Mahomed  S^i 
Uniar,  J.  L.  S.,  IS  Bom.,  677,  followed.    ICiBOXxzi) 

ZOHQBITDSBSN  V.   itiMOtUao    NOOXOOVSBBH 

[I-I<-BHaiCAlo.,86 


209. 

for  arrfri  of  r**t — Notiee  of  aHarkmeitt  i^for* 
portion  of  arrtart  became  dtie. — Where  property  wa< 
attached  for  armn  of  rent^— S<Zii  that  the  attach- 
ment was  not  vitiated  by  the  cireamitance  that  notice 
of  the  attachment  wai  given  before  a  portio  of  the 
arrean  clamed  had  become  due.  KaiuIiA  Naiaz  v. 
Bakoa  Bau  ,        .        .       1  MacL,  94 

SIO. 

Froeednrt  Code,  i.  HTd—Capg  of  order  for  attaeh- 
ment  not  fixed  wp  in  Colltetor't  qffiee.—In  execu- 
tion of  a  money-decree,  an  order  was  iisuedi  under 
a.  274  of  the'  <HvO  Procedure  Code,  for  the  at- 
tachment of  property  which  was  the  jt^t  anceatnl 
eatate  of  the  jnd^ent-debtor  andhiawher.  A  oopy 
of  thi*  order  was  not  fixed  up  in  the  diet  ot  the 
Collector  of  the  Aatrlet  in  which  the  land  wai  ntuate, 
ax  required  by  i,  274.    Stld  that,  tbongh  Qu  defect 


ATTACHlCDnT- 


o»li» 


4  UODB  OT   ATTACHICXNT   AHD  IBBBQU- 
LASITIBS  m  ATTACHUSNT-soHolMlfi. 

in  the  manner  in  which  the  attachment  waa  made 

might   i^ider   the    attachment    ineffectual   for  the 

purpoae  of  voiding  alienaljoni  made,  the  attaehmrait 

dteetual  aguuit  the  judgment-debtor,  and  tlu 


Bai  Sita  Bax    . 


.  L  L.  K..  7  All,  781 


8.  PBIOEITT  OJ  ATTACHMKHT. 

aiL  . 

of    Btt« 

Sigh  Cottrf  of  properly  -already  aitaehoi  undar 
deeree  of  amall  Came  Comrt—CUUm  U  attaektd 
property,  hy  what  Co»rt  to  he  deeided~Ci<ril 
Proeedtire  Code  (1883),  ».  J37JI.— In  exeentioD  of  a 
decree  obtained  in  the  High  Court,  the  pl^ntUIh  m 
the  2and  of  March  1896,  attached  certain  propaty 
of  the  defendant,  which,  however,  liad  hecm  already 
attached  on  the  S2ad  of  Febntary  189S  hy  one  a, 
who  had  obtained  a  decree  ag^nat  defendant  in  the 
Court  of  Stnall  Canaea.  The  plaintiflB*  attaehmmt 
was  thereforfi  effected  under  s.  STI  ot  the  Civil 
Fnicedare  Code  (Act  XTV  ot  1BB2}  by  s  notice 
addreMed  by  the  Pmtiionotary  ot  the  High  Court 
to  the  B^atrar  of  the  Bmall  Cause  Conrt.  The 
eltJmant  was  mortgagee  in  po«eaaion,  and  the  defen- 
dants were  hia  tenianta.  Qd  the  26th  Febmary  he 
had  lodged  a  claim  in  tbe  Small  Cauae  Gout  to  th« 
aaid  propaty  as  mortgagee  In  poMeancai,  and  on  the 
asth  Jfaroh  1806  a  consent  order   waa    payed  by 


to  the  Chief  Jndge  ot  tlu  Bmatl  Cauae  Court  to  !._ 
a  notice  to  the  plabtUfla  in  this  lult,  under  a,  972  of 
the  Civil  Piucedore  Code,  to  detennine  the  quai&m 
of  priority  of  clum  to  the  attached  property  between 
him  and  the  plaintiffs.  His  application  waa  refoaed, 
the  Chief  Judge  being  of  opinion  that  he  could  not 
int«rfere  In  a  Higli  Conrt  n^  The  claimant  then  filed 
hia  claim  in  the  High  Court,  and  took  out  tUtsummms 
to  remove  the  plaimfli'  aUachmmt.  Beld  Uiat,  under 
a  27S  of  the  Civil  Pnieedai«  Code,  the  Small  Cause 
Court  was  the  only  Conit  to  decide  the  queriion  of 
priority  betwem  the  didmant  and  the  pUntifla.    Jn- 

TABATAB  VBSEBAJ  v.  IntAD.  ECBOU 

[LI..IL,ieBoia.710 

6.  ALIENATION  DUBINO  ATTACHMENT. 

91S. SffBct  on  RlleoBtion  of  Mt- 

ting  Mlde  «z-pftrt«    deor«o— Cioif  Prooedurt 
Cod4,  I.  3tO — Validity    of  attachment — Ea-partt 


ha«  not  been  yet  a  valid  decree  in  tiie  aiitt,  and 
thereby  any  attachmait  that  hai  ianied  in  execution  of 
the  decree  which  has  been  set  aaide  heoomea  biralid, 
A  obtained  a  decree  ea-forft  agdnit  3.  Fropvty 
belonging  to  S  waa  attached  in  eseenlian.  While 
i)nder  attacbnent,  S  sold  the  ^vpcrty  to  C.  After- 
wards S  applied  tor  and  obtained  ao  oidar,  nndev 


iizoabyGoo(^Ie 


ibiansi  oi  CAs^. 


e.  ALIBNATIOS  DUllNa  ATTACHUBKT 
— eontinttd. 
*.  119  of  Act  VIU  of  186S,  toietwde^'idecreBUid 
for  K  Be*  trial.    Held  Dai  Ca  purchue  iru  not  Doll 
•nd  Tdd  under  i.   340  of  Act  Till  of  1868.    Lau 
Jaqat  Vomum  e.  TirxauAK 

a  K  I..  B,  A.  O.  71 

JnoQVT  Kasuh  e.  Tooubz  Bam 

[10  W.  a,  89 

S1&  Inonmbronoe  pending  ftt- 

tftohmant— J<gt<  o/  pvreAoMr  a<  laU  at  ntrfanet 
of  MMtd  aUaakit^  eridUer. — The  pnrehMer  of  \he 
ngW  tiOt,  and  intcreft  of  a  Jndgnunt-dsbtor  in 
cofatiu  iiiuiiDv«Btila  proptrt;  at  hi  kQctiim-BBle  wbicli 
took  place  at  the  iattance  of  a  lecoiid  attadiing 
creditor  wai  held'  to  take  the  propcrtj  nibjeet  to 
■n  incnmljrance  created  by  the  jndgmm^debtor  paid- 
iuB  the  flnt,  bot  prior  to  the  KcoDd,  aUachmmt, 
alUwngh  the  fint  attaching  creditor  wa«  flnt  p^d  out 
uf  the  proceedi  of  the  Mla>  Q<k*r« — Whether  the  nle 
ottglit  not  to  have  been  wider  tiie  ittt  tttachmeit  a« 
miut  wlucb  tlw  incombraiice  mnild  have  been  void. 
ODKO  PXABU)  SiXd  t.  BlKSA  BiBI 

[9  B.  I..  R,  180 :  18  W.  K.  878 

SU. Bonft    fide  private  allen*- 

tton—Aet  rill  of  18S9,  ,.  SiO.^Mtld  (Uabesx, 
J.,  dMcnting)  that  a  private  hond  fide  alienation  for 
Taiuo  of  ptopotf  attached  under  Act  VIII  of  18G9, 
made  doratK  tlie  oontinnance  of  tlie  attachment,  it, 
by  •.  240  (9  that  Act,  Dull  and  void  only  m  againrt 
the  attadUng  creditor  ot  petaoni  who  may  acquire 
right*  under  or  through  the  attachment,  and  not 
as  agalnrt  the  vhole  world.  Anabso  Lau  DabB 
r.  BASaAKooAH  Beaw 

[S  B.  I,.  B.,  V.  B.,  48 :  U  W.  B,  O.  a,  1 
Same  caat  a&rmed  in  the  Privy  ConncU.    Ajruiro 
lax  HtM  e.  JlTLLorsUB  8haw 

^B.I..B,184:17W.B-818: 
14  Koore*B  L  A.,  fi48 
Bam  Chaxak  Lai<  r.  Jkatu  Basd 

[U  B.  I-  EL,  418  note :  14  W.  B,  86 
Biutoxm)  «.  Baxbh  Dam       ,  IS  W.  S^  184 

S1& — —     Privata    alirHa- 

lio»  igAwi  doti  w>t  iiUtrJift  tnik  mtg  elaim  at/oret- 
ablt  miuhr  a  nibtittiitg  attaehmciU. — The  aliena- 
tion wliioh  1,  ST6  of  the  Code  of  Civil  Prooedore  ii 
faitenJtd  to  prerent  it  an  alienation  which,  if  per- 
mitted, wonld  defeat  clunu  legally  enforceable  under 
the  decree  tn  eiecntiao  of  which  the  pnperty  alioi- 
ated  haa  b«Mi  attached.  When  a  private  aiienatian  of 
attached  property  ia  made  under  rach  circnmitancei 
that  it  in  no  way  Intofem  with  the  righti  tecored  by 
hie  deerse  to  the  attacliing  decree-bolder,  i.  27S  ii  no 
bartoinchaUanaHon.  Haraitiliat'r.ShtambarAhir, 
Wmlcljf  Sottt,  18B7,  p.  87,  and  Antad  Loll  Doit 
y.  Jullodiwr  aimui,  10  a.  L.  B.,  184  .■  14  Moor^t  I. 
X,  MS,  referred  to.  Amtn.  Babeid  v,  Oapto  Laii 
[I  U  B.,  90  AIL,  431 

,il8. Ali»»atio» 

aoruV  attmilkmuU— Civil  Procedure  Code  fAet  XIV 
of  JSSSJ,  H.  ^,  4B4,  485,  486,  487,  4S8,  4B9. 
<nl,    Sffe, — ^j  private    altenatkn    of  a  pri^etty 
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attadied  before  judgment,  dncing  the  oontinnance  of 
the  attachment,  is  void  ai  againit  all  claimi  enforce- 
able under  the  attachment.  Tlie  effect  of  an  attach- 
mait  of  a  property  nnder  tlie  Ciril  Prooednre  Code^ 
wtietlier  made  before  or  after  decree,  a  the  tame, 
provided  that  in  the  former  case  a  de<3«B  ii  made  for 
the  pluntiB  at  whoae  initance  the  attadimeot  tafcee 
place.  Saj  dtwwier  £oy  v.  Uitr  Ckmder  Sag, 
Stmrie,  O.  C,  I89,  referred  to.  Gabtt  SursE  e. 
JAxa  Lai.     ,  L  I..  B.,  36  Cfth,  681 

817. Bffeot  of  removal  of  attaoh- 

ment — Saaemtion  rtrttet  eff  from  lacka  tff  dtcrte- 
iold»r. — Certain  property  wu  attached  in  ezecntion 
of  a  decree,  and  while  the  attachment  wai  in  force, 
pcttalu  were  granted  to  certuu  pcnont  by  the  judg- 
ment-debton.  Twelve  yean  after  the  attachment,  no 
farther  gtept  having  t>een  taken  in  the  matter,  the  exe- 
cution cate  wu  struck  cff  the  file,  and  the  property 
was  afterwarda  mortgaged  by  the  jadgaent- debtors  to 
S.  Subacquentty,  a  frsib  attachment  waiiieued  at  the 
inrtance  of  the  heira  of  the  former  attaching  creditor, 
onder  which  the  property  wae  put  up  tor  n^e  subject 
to  £'t  mortgage,  and  £  henelt  became  the  purchaifr, 
In  a  nit  by  il  to  eet  teide  the  pottalis  gnmted  during 
the  coutinnance  of  the  flrit  attachment, — Said  that 
the  prohibitioB  againtt  alienation  of  property  under 
attachment  avoidi  inch  alienation  only  at  a|^aln«t  the 
execntion-creditor  or  pererau  entitled  to  clami  under 
iiim.  A  conveyance  executed  by  the  jodgmeut-debtor 
after  an  attachment  haa  been  j^emoved,  and  befure  a  • 
fresh  attachment  i<  btued,  ii  valid,  though  the  Koond 
attachment  it  under  the  Mme  execution  ■«  the  flnt. 
Qtarr — Whether  an  alienation  of  property  under 
attachmcot  void  as  against  the  execution-creditor 
beoomei  valid  by  relation  whoi  the  attachment  it 
removed.  StmbU — It  ma;  be  presumed  that  an  ei^ 
cution  long  neglected,  and  Snally  struck  off,  hat  ceased 
to  be  operative,  and  in  that  caee  a  judgmsut-creditor's 
title  will  only  date  from  any  snbtequent  attachment 
which  he  m«y  obtun.  Pddiiohoru  Dosbib  v.  Bot 
Mdthoobaxath  Cbowdsxt 

[lSB.I..B.,411:aOW.  B.,188 

QoonsBCirB    EoovwjA    r.    Luoekbe    Nab  air 

SiHOH  .  20  W.  B.,  418 

AioFanre   Doasu    v.    Chowdhei    JtwicuihoJ 

MuiiiOK      .  8B'W.B.,6l8 

Q«<*rfl — Wonld  tbii  deciiion  apply  where  tho  delay 

wBi  caused  by  the  decree-holder*  i  willingness  to  give 

bit  debtor  every  {ndnlgence  and  every  opportunity  of 

repaying  the  debt  T  Sei  per  Olovbb,  J,   Ikdumkr 

KosB  «.  LcoEWiK  Saras  84  W.  B.,  68 

91& Fnmmption  iif 

abandimmeft  qf  attaehaml. — A  deed  of  alienation  of 
certain  property  made  pending  an  attachment  of  tlie 
property  was  held  not  to  become  valid  by  reason  of 
the  ronoval  of  the  attachment.  It  does  net  ftllow, 
bscauta  subseqawt  applications  for  attacliment  aie 
made  by  a  deore^bolder,  tliat  the  original  one  is  aban- 

diowd.     DmUJ    I£aXAX1B     CHAID     BlHAJItTB     v. 

SnraoHoxxKDoMn 

p8  B,  la  K,  414  note:  16  W.  B.,  889 
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sie. - 


yiw  eBec%iu>» — Aflachnuitl  of  a  decree— ExemUion 
^  attaehtd  dtcree.—The  holder  of  »  decree  dated 
1885  applied  to  execute  it,  bat  bit  ftpplication  «u 
^muited  in  March  1887  on  the  grouud  that  "  no 
foither  iteps  had  been  taken."  It  did  not  appear 
that  an;  notice  wai  given  to  him  before  the  order  of 
diimini'  wai  made.  Vcvertheleu  the  decree-holder 
proceeded  to  execute  a  decree  of  the  judgment-debtor 
attached  by  him  and  brought  to  aale  certain  propcrtj 
which  wai  in  quGBtion  in  the  present  gnit,  and  it  waa 
poicbaied  bo»d  fide  by  the  present  defendant,  who 
obtained  a  Bale  certificate  from  the  Court.  The 
pretoit  plunUff  claimed  u  assignee  from  the  holder 
of  tlui  attached  decree  to  eiecnte  it  againit  the  mme 
land,  and  now  «ued  for  a  declaration  that  it  was  liable 
to  be  brought  to  lale  by  him,  and  tliat  tbo  defendant's 
purchase  was  void  as  against  him.  Meld  (1)  that 
nnder  the  circumitances  at  the  case  the  attachment  in 
eiecu^n  of  the  decree  of  1885  was  anbeiiting  at  the 
time  of  the  purchase  by  the  defendant ;  (2)  that  a 
Judgment-creator  wlio  attaches  a  decree  is  competent 
to  execute  it  RusQUAtti  CHam  r.  Fekiabuii 
HnSAU        .  J.Im.S,,11  Mad.,  68 

22a  Terntinalion    qf 

aUaeimeitl  by  ahaudonmenl.—The  pluntitF  bad  an 
attachment  against  certain  property.  Owing  to  his 
not  filing  a  necciaary  affidavit,  the  execution  petition 
was  struck  off.  Subsequently  he  applied  for  the  sale 
of  the  property,  and  the  Court  directed  a  freah  at- 
tachment to  ivne.  It  was  held  that  these  facts  did 
not  amount  to  an  abandonment  of  the  first  attachment 
by  the  pluntilL  SuniTASA  Sastbul  r.  Sua  Bac 
[L  L.  B^  17  Had.,  180 

221.    — — — — — AiiigtimeiU     of 

d§0rte — Second  attaahnt»t  bg  iu»ignee—Pret%mp- 
tiom  a*  to  ceitation  of  prior  altachne*t. — If  at  the 
date  of  the  asngnment  of  a  decree  the  jndsmeat- 
debtor's  property  is  already  nnder  attachment,  m  exe- 
cution of  such  decree,  it  is  not  necessary  for  the  as- 
signea  of  the  decree  to  apply  for  a  fresh  attachment. 
Wbea  either  the  decr«c-hold^  or  bis  assignee  applies  to 
have  attochneut  under  the  decree  of  property  which 
hM  been  M«vioa*ly  attached  nudcr  the  decree,  it  lies 
upon  the  decree-hdder  or  the  asugnee  of  the  decree 
as  the  CMC  may  t>e,  if  Uie  qnesUou  is  raised,  to  show 
that  the  eecond  application  waa  unnecessary  by  reason 
of  the  flirt  attacliment  bong  still  snbuiting.  Fail- 
ing such  evidence,  a  Court  inay  presume  that  tbe 
piur  attachment  had  ceased  befoK  the  application 
tat  a  second  attachment  was  made.  Pvddomonee 
Douae  v.  MMthoora  Ifati  C&owdirg,  13  3.  L.  S., 
411,  referred  to.    lUnz  Sttlehah  v.  Abi)itu.ah 

[L 1%  EL,  le  All,  183 

aa& — Cire»mttan- 

ew  thevinf  t»piry  <tf  atlaehment. — An  attachment, 
wUch  ha^  at  one  time,  pohibited  alienation  of  the 
WDpatf,  and  on  whkh  the  pUntiffs  relied  as 
havteg  londcsed  tlie  mortgage  invitUd,  was  held  under 
tbe  drcnmitaucci  to  have  been  no  longer  in  operation 
at  the  time  whw  the  mortgage  waa  executed,  and  the 
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— eaiUiiuud. 
uiortgage      was      upheld.     Hahoubd      Mozono 

HOBBSJV  V.  EtBHOBI  MOHCK  BOT 

[L  L.  B.,  22  Calo,  908 
I,.  B.,  23  I.  A,  189 

228. -Order  reltating 

property  from  attachment— Svbtegtiettt  decree  «»• 
!ablithi»g  aitackinff  credilor'i  right  to  attaohed 
property -^Mortgage  of  attached  property  bttweem 
rtUate  and  etibeequeiit  decree—Code  of  Civil  Pro- 
cedure (1882),  it.  376,  330,  a«l383.~A.  decree-holder 
attached  the  property  of  certain  of  the  defendants, 
who  then  obtained  au  order  of  release  nnder 's.  280  of 
the  Code  of  Civil  Procedure,  and  subsequently  mort- 
gaged tbe  property.  The  attaching  creditor  there- 
upon sued  for  and  obtained,  under  ■,  2&3  of  the  Code, 
a  declaration  that  the  mortgaged  property  was  never- 
theless liable  to  Ite  sold  under  this  attachment.  A 
few  days  after  obtaining  such  decree,  he  agwn  attached 
the  judgment- debtor's  prapoty.  The  mortgagees 
then  sued  on  their  mortgage,  and  otitained  a  decree  for 
s^e.  Tbe  sale  in  execution  of  the  attaching  creditor's 
decree  and  that  ordered  by  the  decree  in  &voQr  of  the 
mortgagees  were  both  advertised  for  the  same  day. 
The  plamtitF  pnrchaied  at  the  sale  nnder  (he  attach- 
ing creditor's  decree,  and  then  sued  for  a  declaration 
that  tbe  property  was  not  liable  to  be  sold  in  exe- 
cntiou  of  the  mortgage-decree  on  the  ground  that  the 
judgment-creditor's  attachment  was  restored  by  tbe 
decree  under  s.  283  of  the  Code,  and  that  the  mortgage 
executed  l)y  the  in dgment- debtors  was  invalid  as 
against  the  plaintiff,  the  purchaser  at  the  execution 
aaJe.  Held  (atilnning  the  decisions  of  the  Subordi- 
nate Judge  and  the  District  Judge)  that  the  pluntifl 
was  entitled  to  the  decree  sought.  Makonuited  Warit 
r.  Piiamlmr  Sein,  21  fF.  a.,  tt3S,  applied.  BonO- 
uAu  Bai  v.  Fbobukho  Nabaih  Cbowdoby 

[L  L.  B.,  23  Calo,  820 

8&4,  ExecMlion   can 

itmek  qff  (i<rjiie.— Where,  certain  immoveable  pro- 
perty haviug  been  attached,  the  execution  case  was 
■abscqueritly  struck  off  the  file,  and  the  judgment- 
debtor  applied  again  for  attachment  of  the  same  pro- 
perty,— Meld,  looking  to  the  particnlai  circumstances 
uf  the  case,  that  a  private  alienation  of  the  property,, 
after  the  date  of  such  application,  but  before  attach- 
ment, waa  not  void  under  the  prot^stons  of  s.  210 
of  Act  VIII  of  1859.  The  principle  of  the  High 
Court's  decision  iu  Ahnmd  Hnnain  Kham  v.  Muham- 
mad Aiim  Khan,  1 S.  W.,  Bl.-  Ed.  1873, 48,  followed. 
Jaib-dm-nibsa  v.  Iaibax  Oib 

[t  I-  B,  1  AIL,  616 

225-  -  —  AUeaatton.  tmjer  irregu- 
lar ftttaohmfint  -Cicit  Procedure  Code,  1859, 
II.  339,  240—Prica(e  alieitatioit  after  atlach- 
nent.—Ce^aLia  land  was  attached  in  the  execution  of 
a  decree  in  the  manner  required  by  s.  235  of  Act  VIII 
of  1859,  but  a  copy  of  the  order  of  attaclmieut  wta 
not,  as  required  by  ».  239  of  that  Act,  fixed  up  In 
a  conspicuous  part  or  in  any  part  at  all  of  the  Cwirt- 
honee  of  the  Court  executing  the  decree,  nor  was 
it  lent  or  fixed  up  iu  the  oSice  of  the  Collator  of  the 
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dittrict  in  wUcIi  the  land  wu  dtnated.  Bsbaeqaeatly 
to  the  ottActunent  of  tbe  Und,  the  j  adgmeQi-debtar 
privately  >lietuited  it  by  sele.  Said  th»t,  u  the 
■.ttachment  hod  not  been  made  known  aa  prescribed  by 
law,  the  proTiiions  of  ».  240  of  Act  VIII  of  1859 
did  not  spplf]  and  the  Mle  wu  not  noil  aud  void. 
I»dra  Chandra  v.  Agra  and  Mtaterman't  Sank, 
1  B:L.  S.,  a.  N.,  Xt  low.  a„  im.  followed.  Sun 
AanAD  «.  AiTii  Ali     .        .  L  L  B^  a  All.,  fiS 

28^ AllaD&tton   nndsr    Utacli- 

msnt  to  satlafy  fatnre  dotaalt— Decree  for 

moMg  payable  by  iiutalae%lt—Act  VIII  of  1859, 
It.  240,  243,  24d.—A  obtained  s  decree  agwnrt  B 
for  a  auw  payable  by  instalmeute,  B  made  default  in 
payment  of  an  instaiment,  and  A  attached  certain 
immoTeable  property  belonging  to  3.  While  under 
attachment,  B  sold  the  property  to  C,  and  out  of  the 
proceeda  paid  into  Conrt  the  full  amount  of  tlie  debt 
then  due  ttnd  for  which  the  property  had  been  at- 
tached. A  took  ont  the  money,  bnt  applied  for  and 
obtained  an  order  from  the  Mnnrif  that  the  property 
shonld  remain  nnder  attachment,  in  order  to  latlafy 
any  fntnre  aum  which  shonld  fall  due  under  the 
decree  and  in  payment  of  which  B  should  make 
de&slt.  B  Uled  to  pay  a  further  inKtalment  when 
due,  and  A  obtained  an  order  for  nle  of  the  property. 
A  himielf  becaniB  the  purchaser,  and  was  put  in 
poiseaeion  by  the  Court,  notwithrtanding  the  claim  of 
C,  who  had  been  in  possession  ever  since  hia  purchase. 
In  a  suit  by   C  to  recover    potaeaabn.^ffdirf  the 


Conit  had  no  power  to  make  the  order  continuing 
the  attachment,  the  right  of  attachment  btaag  ouly 
for  «tim«  actually  dne,  and  the  whole  tunonnt  for 
which  ezecntwm  isnied  b^ig  latiified  out  of  the 
proceeds,  the  alienation  of  the  property  to  C  wae  not 
Toid  aa  againit  A.  Bakdhak  Hitfbb  e.  Kulab 
NathDutt 

[4  B.  L.  B.,  A.  C,  SO :  12  W.  B.,  467 

837.  Allenatloii  under    fttUdi- 

ment  not  proporly  eXBCmted— Suit  for  moueu 
paid  iottayforeclonrt— Act  VIII of  1^9,  t.340 
— Mortgage — Lien. — In  execution  of  a  decree, 
A,  the  judgment  .creditor,  obtauned  an  order  for  the 
attachment  of  certain  property  of  B,  the  jndgment- 
dsbtor,  hnt  it  wtu  not  eiecnted  as  required  by  Act  VIII 
of  1869.  The  property  was,  however,  advtrtiaed  for 
■ale,  and  B  obtMned  an  order  staying  the  Bale,  on 
a  peKtiou  allying  that  A  had  agreed  to  give  him 
time  on  condition  that  the  attachmmt  shonld  remain 
good,  and  declaring  that  he  (£)  would  not  alienate 
the  property  until  the  whole  of  the  decree  was 
ntiffled  Bubaeqnently  a  mortgaged  a  portion  of 
thia  property  to  C.  A  assigned  his  decree  to  D, 
npon  whose  application  the  property  wa*  attached  and 
■did,  and  E  became  the  purchaser.  C  having  taken 
•teps  to  fbredoss  the  mortgage,  JB,  to  prevent  inch 
focedoRiTE,  paid  the  amount  into  Court.  Seld  that 
S  could  not  maintain  a  suit  saaiDit  C  to  recover  the 


ft  petMion  did  nti  create  a  cha^  upon  th« 
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liroperty  in  favour  of   A.     Bakbbwak  SuraH  i. 

lUiiTAHir  Ohom     .  4  B.  L.  R,  A  a,  34 

BimnsBUS  Sufs  o.  Bau  Tasoo  Ghobb 

pa  W.  E,  481 

238.  — ■ — AlienAtlon     made      under 

ftgroomentforBatiatootion— 5o»,:(»o»o/  Court 

-Ctttl  Procidnre  Code,  1859,  ,.  3rf0.— The  plaintiff 
sued  to  recover  cerUin  land  which  had  been  hypothe- 
cated to  him  in  18*a,  and  subsequently  sold  to  him  in 
1868,  while  under  attachment  in  execution  of  a  decree 
in  a  Burt  brongbt  by  the  plaintiit  to  establiah  hii 
hypothecatory  claun.  The  third  defendant  clamed 
undCT  a  mortmgo  prior  in  date  to  the  hypothecation 
to  the  plaintiff,  and  under  a  sale  prior  in  date  to 
the  sale  to  the  plauitifl,  made  to  the  third  defendant 
whilst  the  land  was  under  attachment  in  execution  of 
the  decree  to  the  phuntiff.  Hild  that  the  sale  to  the 
third  defendant,  which  was  made  not  under  any  agree- 
ment with  the  plMutiff  for  the  satisfact  iuu  of  the  decree 
through  the  Court,  was  invalid  by  reasuu  of  s.  S40  of 
the  CivU  Procedure  Code;  but  that  the  alienation 
to  the  pUintifl,  the  decrre-holder,  dnriog  the  attach- 
ment to  satisfy  the  decree,  which  was  duly  sanctioned 
by  the  approval  of  the  Court  which  iaaaod  the  procesi 
of  attachment,  was  valid.  Ahbatithadavaij  v 
liAaAWKT  PiLLAT  6  Had.,  66 

2M.  Sale  by  ooneent  of  jods- 

ment-or«^-S,^„j««^  ^Mrav-al  of^. 
?Ho4ni«»(.— Where  a  jud^cnt-debtor  raiaed  a  sum  of 
money  by  a  aalc  of  part  of  the  attached  property  and 
devoted  some  part  of  that  money  to  a  paynrait  on 
account  to  the  jadgmont-creditor,  and  the  judgment- 
Meditor  thereupon  withdrew  fmm  the  execution  and 
from  the  attachment  of  the  property,— fleirf  that  the 
attachment  would  not  invalidate  the  sale.  PBAinrArn 
MrrrzB  v.  Scmbkoo  CHtriTDBa  Nath 

[7W.B,480 
™^*  — .,  „  Mortgage  pending  attach- 
ment—Ctnf  Procedm  Code,  1859,  i.  240.Seld 
by  LOOK  and  E.  Jackbok,  JJ.,  that  a  mortgage  of 
any  kind  made  after  attachment  is  aoch  an  alie^tion 
as  II  cont«nplated  by  s.  340.  Act  VUl  of  1869,  and 
IS  null  and  void.  Mdnkoo  Lam,  ,.  Eht  Bnojiara 
»"•«= BW.IL,  644 

Co<h)l^t,m~Zeatt  o/i,r^i^i  ^X^ 
'aaiiMat—Seld  that  a  za>i<peahgi  lease  and  an 
ordioaiT  agricultural  lease  made  by  a  judgment- 
debtor  of  property  under  attachment  were  alienationj 
which  wrae  void  by  reason  of  the  prohibition  contwned 
me.  376  of  the  Code  of  Ovil  Pn«»dure.  Dsn 
Pbasad  u.  Baldbo     .        .  I.  L.  B,  18  AIL,  138 

*^  — : Boquirementa    of.  attaoh- 

ment  not  complied  with-CMl  Proced^r, 
Code.  1859,..  3*J.-Before  an  attachmenr^ni 
rdiod  on  undws.  3«,  Code  of  CivU  Procedures  for 
the  pmpose  of  invahdating  any  subsequent  alienation. 
It  must_  be  shown  to  have  been  dnly  made  by «  writtm 
order  Msued  and  published,  „>.,  the  prohibitory 
ootico^Bcnbed  by  law.  Dwamisaih  Bibwab  i. 
RakCsokdwbot  1SW.B,1S9 
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BIQBST  OP  CASES. 


ATTACHMJ&N  V—eoiMMttd, 

6.  ALIENATION  DUBINO  ATTACHUEHT 

— eontinued, 

XSS. —Civil  Proetdtmi 

Code,  t869.  It.  286,  239,  and  340.— Bsld  thai  the 
■Hnutioii  of  property  cwonot  be  decUred  void  under 
the  proviaoa*  at  a.  240,  Act  VIII  of  18B9,  where  no 
Bttaehment  order  «u  iuued  or  nrtiflfd  in  the 
maiuier  preMiti>«d  by  h.  335  and  2aS  of  the  Mtid 
aiutmaot.  Where  there  wsi  no  attachment  ^ter 
the  nuumar  in«Mrib«d  in  Act  VIII  of  1868,  but  the 
■  pnjperty  wu  kdrcrtiwd  fcr  lale,  mud  the  jadgment- 
ddttor  encumbered  the  propot;  wftb  lien, — Said 
ttwt  the  decree-fa  Ider  ooiild  mH  the  property,  but 
fabject  to  liox  which  were  not  otherwiie  proved  to  be 
ooUnnve.    Saboo  CKCirs  v.  Q^wmc  Simoe 

[2AKra,S06 

SS4. OivU  Prooedure  Code,  1869, 

a.  S40  (1882,  e.  976),  Object  ot—Civil  Froct- 
dtn  Coda,  1869,  i:  2^,  370,  and  271.— i.  privftto 
■llenttiiin  of  property  white  under  ftttachment  ii 
nnll  scd  void  only  m  rcgsrda  the  attaching  creditDr 
and  those  who  claim  nud^  or  throngh  the  attachment. 
Amnd  Loll  Doit  v.  Jullodh^  Skavt,  10  B.  L.  £., 
184  -■  17  W.  £.,  SIB,  fullowed.  Act  VIII  of  1869, 
■.  240,  ii  for  the  ben^  □{  aa  attaching  creditor  (snb- 
(cquent  to,  and  in  defiance  of,  whow  attachment  the 
private  alienation  thereby  decliired  void  hw  been 
made),  and  of  these  claiming  nnder  or  throngh  him, 
and  not  for  the  benefit  of  poime  attaching  cceditoti, 
whcM  attachmmt  Ii  lud  later  tliaa  iiufa  private 
•lienatitt].  BAI.UI  Butoaumu  s.  OlTAViir 
BaUJI llBoiIL,168 

2SB. XfEbotofgoodftttaoliin«nt 

.  on  aliaoatlon  -  VoidatU  alitnaiiim. — An  aliena- 
tion of  property  while  under  attachment  ia  not  abao- 
Intely  void  for  all  pnrpjaea  and  at  to  all  pcnon^ 
bnt  voidable  only,  and  capable  of  confinnation. 
Uaxokbd  Alio.  Qozvl  CaniTD 

[1  IT.  W^  10  :  Ed.  187S,  18 

«.y.i  as  In  case  of  the  decree  being  set  aode.    JDO- 

avT  NAun  T.  TooLUB  Bau     .    10  W.  B.,  ee 

[1 K  I..  B.,  A.  a,  71 


slienatioiL  of  property  attached  in  oiecution  of  a 
decree,  made  forihe bowt fide  purpose  of  aatUfyiug 
the  decree  in  respect  of  which  the  attachment  ha* 
been  made,  and  where  the  conndeiatiou  for  the  alien- 
ation is  appliad  to,  and  is  found  to  be  sufficient  for, 
the  MtisfacttoD  of  the  decree,  is  not  invalid  under 
(.  240  of  the  Code  of  Civil  Procedure.  PuxiuiBUx 
Bai  e.  Hii)AruTooiJ.AB.  Hbhfal  Bai  «.  HroAirrt- 
OOLUH  .  1  IT.  W^  60  !  lid.  1678,  U4 

887. Alienatioii  after  uti«flM- 

tlon.  Itnt  b«foT«  removal  of  attaohmant— 
Citil  Proctdtirg  Code,  1859,  i.  240.— A  judgment- 
debtor  satisfied  a  decree  noder  which  attachment  of 
his  property  bad  been  made.  He  reported  the  latis- 
taeaon  to  the  Court,  and  on  the  foUuwhig  day  he 
eieented  a  mortgage  <d  U«  property.  The  day  after 
the  ntcaOta  M  the  mortgage  the  attachment  wm 
nsMtad  by  the  Conrt.    Htld  that  the  mortfage,  if 


AOTACHMJUMT— cosliMwl. 

6.  ALIENATION  DUKINQ  ATTACHMENT 

bomdJUt,  wu  not  null  and  mid  under  a.  240  of 
the  Code  of  Civil  Procedure.  Buidbi  Sibsh  e. 
Kaitaha     .  1  IT.  W.,  71:  Zd.  1878, 126 

288. FrlTttta  alleaatton.  Kenn- 
ing ol-^Ciml  Proetdvn  Code,  1809,  t.  atO~J»tol- 
ve»t  Aet,  t.  7 — Vetting  orAr.- The  expression 
"  private  aUenat^on."  in  s.  240  of  the  Code  of  Civil 
Frccedore,  docs  not  refer  to  an  alienation  effected 
by  a  vetting  order .  of  the  Insolvent  Court  under 
s.  7  of  the  Indian  Insolvent  Act  ;  such  an  a]iaia< 
tiou  is  rather  an  alienation  by  operation  of  law  than 
by  the  iadsmont-debtor.  Sabzim  n.  BinmHOO 
■ir.W.,P»     "        —    --        -     — 


Babs 


.,  Part  6,  p.  8 


L  1873,  ITS 


838.  — Illegal      alien»tion— Cml 

Precedmre  Code,  18B3,  t.  3iO.— Atty  alienation  of 
property  tftm  attachment  is  illegal  niider  s.  240b 
Act  VIII  of  185S. '  JAsiTBAianro  Bot  c.  Bbjox 
QoBivn  CsowsBi  7W.  B^BU 

MoosuL  Suras  V.  SfoEiTK  KoozK  e  W.  B„  167 

HOBOEUB  liALL  C.  JUQO0110BV9  LAIX 

[8  W.  B,  807 

94a Prior  leaae  for  attaohad 

property. — Where  landed  property  is  attached  in 
eiecntion  of  a  decree,  the  party  attaching  is  bound 

by  a  lease  obtuned  for  it  prior  to  his  attachment. 
FsaBBSo  e.  Maboicbd  HusBtanx     15  W.B^  76 

94L Alienation  after  one  dsorea 

and  before  anothar—CMiij  Proeedmrt  Code, 
JSS9,  t.  iSdO.—Althongh,  under  the  proviaous  of 
a.  240of  Act  VUI  of  18G9,  B  private  alienation  by  sale 
of  property  after  attachment  can  be  impugned  by  the 
holder  of  the  decree  in  execution  of  which  it  wu 
attached,  if  obatrucdve  of  the  execution,  y^  tnch 
klienatuuL  cannot  be  imputed  by  the  holder  of  the 
decree,  nnder  those  previsions,  becaute  it  obstmctt 
the  execntiun  of  another  decree  abtnined  by  hhn 
niluequeutly  to  the  date  of  the  aliematiosi.  HAKsr- 
HAir  v.  BAHumrv     .  6  IT.  W.,  917 

942.   — AUenatioii     with    know-. 

ledge  and  consent  of  creditor  attaching — 
Civil  Frocednre  Code,  18B9,  t.  ,9dO.— While  certain 
immoveable  im>perty  wa«  under  attachment,  the 
judament -debtor  mortgaged  it  for  valne  to  the  Mu»- 
Boone  BavingB  Bank,  with  the  knowledge  of  the  at- 
taching creditor,  the  Delhi  Bank,  which  ac^oiesced 
m,  aacl  benefited  by,  the  mortgage.  The  propCTty  was 
■nbseqnently  released  from  attachment,  bat  was 
"     '    '       '         '         '  "  '  0  sale  in  siecntion 


the  auctioD-pnrchaters,  claiming  the  right  to  bring 
the  property  to  sale  on  the  ground  of  its  bdug  nnder 
mortgj^  to  the  Bank  prior  to  its  purchase  by  the 
defendiuits.  It  waa  hdd  that  under  Oie  cireum- 
stances  the  defendants  mntt  take  the  conaequeneea 
of  having  purchaaed  the  property  without  having 
aatiifled  Otemselvet  m  to  Its  conifition.  Had  it  not 
been  tea  the  condnet  of  the  Dellu  Bank,  however,  the 
roleUiat  a  private  boitd  fldt  allenHtlMi  for  value  of 
property  attached  nnder  Act  Till  of  18H>  b,  b;r 
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ttjQSSI  or  CASBS. 
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ATCA^HXENT—eentiiHied. 
a  ALIBKATION  CUBING  ATTACHUBITI 
— eontimui. 
Tiita«  of  ■■  240  of  the   Act^  null  and'  void  onl; 

'Uagalaatthe  tUuhlng  creator  or  pertone  whomny 
moqure  righU  under  or  timmgh  tha  ^tMhmeot,  would 
have  BTedth«  defonduitft  Kid  it  would  bare  doue 
M,  uotwithitMidhg  that  th*  «ale  ot  the  property  in 
•tjt  took  pkee  in  ptinniance  of  t,  ucoad  attachment. 

'DHmam  Daeb  e.  Mhuoobie  SATinas  Bute 

[6ir.v^  aee 

S4S.    — — . —      Civil      Fro- 

eaditn  Cods  (1833),  i.  376~Ka»om  granitd  daring 
a  ntbtiitiiiff  aliaehmtnt — Subitqutnl  diieharga  ^ 
J»dgiii»»t-debi,  and  other  later  aitaohmtnti — Claim 
Jot  rattabla  ditiribniio* — offset  of  diteharg*  in 
rendering  firit  allaohmant  inoperative  at  agaimt 
all  ereditori. — A  luoom  wu  eiecnted  by  the  1ui> 
navan  of  a  tarwad  h  plaijiti!t'>  favour  for  vulaable 
conaideiBtion  f>'r  the  ^icharge  of  jndgnumt-debt* 
id  aeaioBt  the  tarwad.  On  or  before  the  date  of 
M,  famom,  ph^ntUTi  father  had  placed  under 
inait  the  propeitif ■  covered  b;  the  kanom  deed 
hi  eiecntiim  tA  one  of  the  ^d  decreet ;  but  the  claim 


later  than  that  of  the  kancm,  firat  defendant  uid 
otiier  jndgmeiit-cTedJton  applied  for  and  obtained 
orden  for  the  attachment  of  the  «ame  propertiea.  Do 
plaintdlTs  luing  to  eatabliah  the  validity  of  hi«  kanoni> 
it  waa  contended  that  in  coneequenca  of  the  «ud 
attacbmait  fint  dofoidant  wtnOd  be  entitled  to  rate- 
■bU  di«tribntion  nnder  a.  2SG  of  the  Code  of 
Qril  ProcedoT^  and  that  tbia  «  ai  a  claim  enforce- 
able under  the  attachmmt  within  the  meaning  of 
a.  are.  j^eU  that  the  kanom  was  vaUd.  The  attach- 
ment mbject  to  which  the  kanom  had  been  granted 
ceaaed  to  be  opentive  both  aa  regarda  the  attach- 
ing creditor  and  the  other  jndgment-crediton  when 
the  indgmeot-debt  waa  diacha^ed,  and  there  could 
be  no  nde  by  the  Court  nnd  no  right  on  the  part 
□f  the  other  ereditota,  in  the  cimnmitancei,  to  apply 
for  incb  a  Nle.     Etshi  Hoobu  «.  UUKI 

[I.L.B^aS3bil,478 

M4. Title  aoqnind  by  private 

VOetotuUaT—Inewiirance  created  lifter  attach- 
ment—Civil  Procedure  Code  (Act  VIII  of  1859J, 
I.  HO. — The  title  obtained  by  the  porchaaer  ot  "pri- 
vate Mle  of  property  in  aatisfaction  of  a  decree  diSera 
fmm  itat  acqaired  npim  a  lale  in  execution.  Under  a 
private  sale,  the  purchaser  dsrivo  title  through  the 
vendor,  and  oionot  acquire  a  title  better  than  hia. 
Under  an  execnUon-aale.  the  purchaaer,  notwitbatand- 
irely  the  right,  title,  and  intereat 


by  him  after  the  attachment  of  the  property 
Bold.  In  1868  the  reipondent  obt^ed  a  deciee 
^alnat  B.  In  1S69,  in  satiafaction  thereof,  he 
eanaed  to  be  attached  a  decree  for  mcaue  jnoflti 
made  in  favoor  of  S  ^unat  the  appellatita  In 
1B60.  In  lUy  1866  the  reapondent  obt^ed  an 
order  for  the  aale  thereof  i  bnt  initead  of  proceeding 
to«ucnU(ni-Mle,hepiirdiaaed,inlS66,  the  whole  of 


A'!PrACB3B3SST— 
6.  AUBNATION  DUBINO  ATTACHMIHT 

— ^oafiMwd. 
the  meace  proSta  due  undir  the  decree  of  1860  by 
private  aale  from  S.  Meanwhili^,  in  September  1866, 
an  order  of  Court  had  been  made,  between  B  and  ihe 
appellant*,  on  their  conaent  (bnt  without  the  reapon- 
dent being  a  party  to  it),  whereby  the  decree  for 
means  pr.flta  waa  eet  cff,  pro  ianio,  against  a  prior 
decree  for  a  larger  amount,  which  the  appellanta  had 
obtained  againat  S,  SeldthaX,  the  aale  of  1866 
having  been  a  private  one  and  not  in  prcceaa  of 
eicmtim,  the  reapondent  only  obtaitied  auch  title  aa 
S  bad  in  the  decree  of  1860,— «i.,  a  title  fubjeet  to 
tbe  (ftect  kf  the  order  of  September  1S66.  InFIX- 
nxoKATH  SxmxL  v.  BAviTtun  Qbobb.  Tiu- 
CHAiTDBA  Bkcttaohakju.  c.  Baouvtvitb  8a- 
iru£     .  .    L  Ix  B.,  7  Cftlo^  107 : 

[  Ih  B.,  8  L  A.,  66 :  10  O.  Ik  R,  981 

a4B. BenewaJ  of  mortgage  »1- 

reody  existing, — A  renewal  of  a  mortgage  already 
eiiiting  on  the  property  prii:r  to  attachment,  which 
does  not  enhance  the  charge,  ia  not  an  alienation 
within  the  meaning  of  a.  276  of  tbe  Code  of  Gvil 
Procedore.      Hahadxtifpa  t.  SBimTAiA  Bad 

[  L  Ik  B,  4  Sad,  417 

848. Alienation   under  attadi- 

meut  m&klng  material  error  in  descrip- 
tion of  vraperty— Civil  Proetdnre  Code,  1S77, 
t.  S7S — AtttKhment  of  immoveaile  properfg — 
Frivate  alienation  qfter  aftap&maii^,— Applieation 
waa  made  for  Uie  attachment  in  esecntiim  id  a  decree 
of  a  mnafi  hilding  betungiag  to  the  jndgment-debbs. 
Tbe  numbera  and  areaa  ^ven  in  audi  applicati^  aa 
the  number!  and  areaa  bf  the  landa  c(.mpnaed  in  anch 
holding  were  the  numbers  and  areaa  <  t  certain  reve- 
nue-paying landsi  and  were  not  the  numbera  and  areaa 
of  any  landa  held  »a  mn&fl  by  the  iadgment-debtor. 
The  order  of  attachment  deacribed  the  property  aa  de- 
scribed In  the  application  for  attachment.  Tbelndg- 
ment-debtor  bavins  alienated  by  aale  &  muafl  bul^ntf 
bekn^iug  to  him,  &e  decree-huldera  sued  to  have  aucn 
alienation  aet  aiide  m  void  nnder  tbe  prcviiiona  of 
a.  BT6  of  Act  X  of  1877.  Held  that,  having  re- 
gard to  the  deacriptiQu  given  in  the  application  for 
attachment  and  the  order  of  attachment,  it  could  not 
be  aaid  that  the  muafi  holding  alienated  by  the  judg- 
ment-debtor WM  under  attaduncnt  at  tbe  time  of  the 
alien&tion,  and  ita  alienation  waa  therefore  not  void 
nnder  a.  376  of  Act  X  ot  18T7.  -  Held  also  that 
tbe  material  miideocription  of  the  property  in  thla 
caaein  the  order  of  attachment  prLtected  thealiraieeh 
who  are  tond  fide  purchaaera,  from  having  the  alien- 
ation aet  adde  aa  v<  id  under  a.  376,  aa  ttie  kttach- 
moit  cculd  njit  nnder  the  circumatancea  be  held 
to  have  been  "duly  intimattd  and  made  known"  aa 
required  by  that  lection.  OcHun  e.  Bakdwax 
Pavssi  ....    I.  Zx  B,  8  All.,  688 

247. Conveyance  under  award 

directing  it— CivU  Frocidivn  Code,  1S77,  t.  SPfl- 
Deeree  in  aceordanct  with  amaedSneention  ofeimf 
veganee—"  Private  altaHafio*."— By  agreement  b^ 
Bwaan  X  and  Q,  the  partiea  to  a  anit,  the  mattora  In 
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DIGEST  OP  CASES. 


±TTA.CB3CBNT—coiUiiui*d. 
e.  ALIENATION  DUBING  ATTACHMSNT 

An  award  wu  made  directing  that  Z  should  tnmifer 
certain  property  to  Q  b;  way  of  tale.    Between  the 
da;  ths  award  waa  mada  and  the  day  a  decree  wm 
made.  In  accordance  with  the  award,  anch  property 
ira«    attached   in    eiccntion    of   a   decree    agaioat 
X.    After  the  attachment,  L,  in  compliance  with  the 
decree  made  in  accordance  with  the  award,  executed 
»  eonTcyance  of  such  property  to  Q.     Seld  by  the 
7nll  Bench  (affirming  tlie  deci^on  of  Stbaiqbt,   J.,   \ 
and  reTersiag  that  of  Spabxib,  J'.)  that  gnch  con<   , 
reyance  wai  not  a  "  private  alienation  "  in  the  lenie   I 
■   of_>.  276  of  Act  X  of  1877,  and  was  therefore  not   , 
void  onder  that  lecticn  ai  agunit  a  claim  enforce-   { 
able  nnder  inch  attachment,     QnBSAK  Au  v,  Abb- 

-xuAii  X  I..  iL,  4  Au.,  ais  ; 

848. Bxplry      of    ftttaobment,   i 

Bffaot  oS,  onalienatloii—Ctiiif  Procedure  Code,  \ 
«.376.— A  private  alienation  of  property  under  attach- 
ment ii  void,  onder  i.  2TQ  of  the  Civil  Procedure 
Code,  "as  againit  alt  cUimB  mforceabte  nnder  the 
attachment"  only.  Where,  th^efore,  property 
attached  in  eiecntion  of  a  decree  was  alienated,  and  wa> 
after  inch  alienation  again  attached,  the  first  attach- 
ment bavins  expired,  and  was  brought  to  sale  in  pur- 
ioance  of  the  aecund  attachment,  and  the  purchaacr 
■ned  for  poaieuion  of  the  propoiy  claiming  on  the 
gmnnd  that  the  alienation  of  the  property  was  void 
nnder  the  jtovitiong  of  i.  S76, — Seld  that,  as  no 
claim  was  enforced  or  was  enforceable  under  the  first 
attachment,  nnder  which  the  property  was  alienated, 
bnt  the  pnTchaaei  was  claiming  under  the  lecond  at- 
tachment, mch  alienation  could  not  be  asniled  nnder 
the  prolixin  <d  i.  276.  GoBiim  SoraH  e.  Zum 
SaroE       ....     L  Ii.  R,  6  All^  88 

MS.  ■ Alienation  after  impor- 

faot  attadunent  of  ItnmoTeable  property — 
Private  alielKilion  nfier  tuei  ailachntent- — Civil 
Praetdmre  Code.  u.  374.  376,  292,  leh.  IV.  So. 
141. — A  judgment-debtor,  whose  property  had  been 
attached  m  eiecuti<m  of  a  mouey-decree,  told  the  pro- 
perty, and  out  of  the  prioe  paid  into  Conrt  the 
amount  of  the  decree,  anoprayed  that  the  attach- 
ment might  be  removed,  fnile  the  attachment  was 
subsisting,  and  prior  to  the  sale,  the  holders  of 
other  money-de^eea  agabut  the  same  jndgment- 
debtor  prefared  appUeationa,  purporting  to  be  made 
nnder  i.  29G  of  the  Civil  Proeedare  Code,  and 
pnkying  that  the  proceeds  of  the  sale  of  the  property 
might  be  rateably  divided  between  themselves  and  the 
attaehing  crecttor.  The  Court  refused  to  remove 
the  attacWtnt  until  these  creators  bad  been  pud. 
It  was  found  that  the  sale  by  the  Jndgment-debtor 
waa  a  hondfide  tiauaaatdon,  entered  into  for  valuable 
OMuidaatioa.  Btld  that,  inasmnch  as  no  order  for 
attaohment  of  the  property  was  passed  in  favour  of 
the  deeree-boldoa  in  manner  provided  by  s.  274 
of  the  Civil  Procednre  Code,  their  claims  were  not 
enUtled  to  the  protection  conferred  by  s,  276 
against  private  alienations  of  property  under  attach^ 
ment  i  uat  these  claims  were  not  enforceable  under 
tba  attachment  which  was  made ;  that  the  sale  by  the 
Judgment^btoT  was  valid)   and  that  cxecnUon  of 


ATTACB3CBNT— 

6.  ALIENATION  DUBING  ATTACHUBNT 

— roftUntted. 
the  ieenet  conld  not' take  place.    Per  IliSMaon,  J. 
—That  a.  276  of  the  CivU  Procedure  Code,  being 

a  restriction  of  private  rights  of  alienation,  should  be 
strictly  construed  i  that  before  property  can  be  sub- 
jected to  mch  restriction,  there  must  be  a  perfected 
attachment  i  that  the  orders  passed  nnder  s.  295  did  not 
amount  to  sach  attachment,  and  that,  evoi  aseunUng 
them  to  amonnt  to  such  attachment,  they,  not  having 
been  dnly  intimated  and  notified,  coi^d  not  make 
the  prohibition  of  s.  276  applicable  to  the  ca8& 
Mahadeo  Dubeg  v.  Bhola  Nalh  Diehil,  I,  Z.  S.,  5 
AIL,  86.  Aitand  Lall  Daei  v.  jMllodiar  Siaa,  14 
Moort'i  I.  A.,  543:  10  S.  L.  B.,  134,  SmMiaar 
Singh  V.  SamlaHM  Qhote,  4  B.  L.  B.,  A,  C,  Si, 
Indro  Chmtider  Baboo  v.  DuiUap,  10  W.  E.,  364, 
Oobiiid  Sinffk  V.  Zalim  Singh,  I.  L.  S.,  6  Ml.,  38. 
and  Oimtani  v.  Sardiear  Pandeg.  I.  L.  S.,  $  Alt,, 
698,  referred  to.     Gamsa  Oik  v.  Eoub&ali 

[I.  L.  B,  7  AIL,  708 
250. Claim  to  rataabl*  distri- 
bution onder  ■.  906—Ciril  Proeednre  Code, 
te.  376,  395.— A  dum  under  s.  296  of  the  Civil 
Procedure  Code  Is  not  enforceable  as  an  attachment 
against  which  an  awignment  is  roidered  void  by 
the  provisions  of  s.  376.  Ganga  Din  v.  Shmiali,  I. 
L.S.,7All.,703.f<:na«ei.  In  June  1888  A  S,  and 
C  obtained  separate  money-decreea  against,  amongst 
others,  T  as  execator  nnder  the  will  of  his  father. 
Some  time  in  18S4  .5  attached  the  whole  of  the 
teetator's  properties  in  eiecntion  of  his  decree,  and  A 
and  C  applied  fo'  rateable  shares  in  the  sale-proceeds. 
On  the  2nd  June  1S81  the  parties  came  to  an  arrange- 
mmt,  by  which  it  was  agreed  that  B'l  cltdms  sho^d 
be  satisfied  by  means  of  all  the  attached  properties  with 
the  exception  of  one,  wliich  should  be  1^  free  for  the 
benefit  at  the  otlier  jndgment-crcditora.  By  a  deed 
dated  the  16th  June,  but  which  was  found  to  have 
been  actually  executed  on  the  17th,  T  conveyed  this 
property  to  A,  and  on  the  l7th  June  all  the  other 
attached  properties  were  sold  in  eiecntion  of  B'% 
decree,  and  on  the  same  day  ,5  pnt  in  an  applicatim 
for  the  reonval  of  his  attachment  from  this  property. 
D,  another  decree-bolder,  on'_the  16th  June,  applied 
to  be  included  in  the  rateable  distribution  of  the  pro- 
perties attached  by  B,  and  on  the  30th  June  D 
attached  the  propo^y  sold  to  ^  in  execution  of  his 
decree.  A  preteiTed  a  clum  to  the  property,  which 
was  disallowed,  and  A  therenpon  brought  a  snit  to 
establish  her  right  to  it  on  the  ground  {inter  olid) 
that  B'»  attaclmient  had  ceased  to  exist  on  the  date 
of  her  pnrchase,  and  that  the  sale  waa  a  valid  one. 
Seld  that  the  sale  to  A  was  valid  against  J}, 
DuxQA  CHtms  BOT  Chowdhet  «.  Uotntoam 
Daii  L  Ih  B..  16  Calo..  771 

861.  Bale  of  tenant's  Interest 

b7  landlord  pending  attachment  b7  Civil 
Conrt— Madrat  Act  VIII  of  1866.  i.  $a—CiM 
Procedure  Code.  ii.  376.  &9S.— The  btorest  of  a 
tenant  in  certain  hmd  haviug  been  attached  by  his 
creditor  in  execntion  of  a  decree  for  money,  the  laud- 
lord  attached  the  nme  land  for  arttars  of  tUti, 
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e.  ALIEKATION  DUBDia  A.TTACHHSHT 
—eoiteliidtd. 
brought  U  to  tale,  tuid  pnrchMed  it  nnder  tlie  |in> 
vinom  of  tha  Bent  Ee«oTery  Act.  The  crecObv 
nbaeqnently  parchaaed  the  iatereit  of  the  tenant 
which  wai  uld  in  execution  of  hii  decree.  In  a  mit 
by  the  landioid  to  hare  the  Bale  to  the  creator 
declared  invalid,— AtU  that  the  landlord'a  pnrchaie 
wsi  aubject  to  the  creditor's  attachment.  StraBA- 
luiTYA  e.  Bajaxax  .        .    L  lo  B.,  B  Had,  S7S 

aea Attaabment  fop  (UTra&ra  of 

reveiiue— 8abB«qiient  attMhment  In  exeoa- 
tloD  of  deoToe~Madra4  J.btaTi  Act  fMadrat 
Act  I  0/I866J,  ,.  28.-Cflrt»in  land  wai  pnt  nnder 
attachmoit  for  arreara  of  revenne  ooder  the  Hadna 
Abkaii  Act,  a  28;  the  tune  land  wae  labKqnently 
attached  in  eiecntion  of  a  money-decree  agauut  the 
defaalter,  and  the  defendant  purchaaed  it  at  the 
Conrt-aale.  The  Collector  of  the  diftrict  iaterrened 
in  eiecntion,  and  objected  to  the  «ale  of  the  land 
in  qne«tion,  hut  bis  objection  wm  rejected.  A  mit 
waa  now  brought  in  Uie  name  of  the  Secretary  of 
State  for  a  declaiation  that  the  land  waa  liable  for 
the  arrean  of  revenue  in  reapect  of  which  the  attach- 
ment under  Abkaii  Act  had  been  made.  Meld  that 
the  pluntiA  waa  entitled  to  the  dedaraticn  aaked  for. 
SisABOAPAn  «.  SsasaaAxi  ot  Statb  tok  Imu 

IX  L.  R,  16  HacL,  470 

7.  ATTACHMENT  PBHDINQ  APPBAt. 

S6S.  AttaclmMiit  befbie  jo^- 

inant^ConliMtatien  of  aftaeimeitf. — A  plaintilt 
before  judgment  attached  defendant's  propertyi  hut 
the  fuit  waa  diamived  by  the  High  Court  on  appeal. 
He  filed  an  appeal  to  the  Frir;  Council,  and  on  hii 
applicatiou  (he  High  Court  held  that  it  could  not 
continue  the  attachment  over  the  defendant'a  property 
pending  the  appeal  of  the  plaiotiff  to  tite  Privy 
Coaadl,  nor  could  it  call  on  the  defendant  recpon- 
dent  to  give  aecnrity  for  the  value  of  the  property 
attached  before  being  allowed  to  remove  it.  Ik  Xb 
J>iTTA  Hahakkab  Sisa  .  3  B.I>.B,  7.  B.,4B 
Ix  IKS  MATTES  01  DiTTA  Haxcoemah  Sinob  v. 
UoDEoosniinf  Pncs    .        .  U  W.  B..  F.  B.,  16 


SUJ4. Claim  to  attach  property— 

Civil  Pnteeiore  Codt,  tt.  278, 388,  488—Attaeh- 
mant  itfort  judgment— Liability  of  onditor  uAo 
ea%ied  atlaehment  of  good*  not  btlo»gi»g  to  th* 
dtbtor—Damagt4  i^er  lata—Differtuce  btitwean 
Sngliti  and  Indian  laa  cm  tit  nt^'eef.— Onfert 
for  attachment  in  aecnrity  under  a  48S  of  the  Civil 
Procednre  Code  being  inucd  on  the  tx-partt  appli- 
oa^n  of  the  creditor,  who  ia  bound  to  ipedfy  the 
pn^erty  wliich  he  dearei  to  have  attached  and  iti 
tatinated  value,  it  followi  that  the  attachment  ii  the 
direct  act  of  the  creditor  for  which  he  k  immediately 
raponiible.  Shnnld  the  good*  be  proved  not  to 
belong  to  the  debtee,  (be  titigatioD  and  delay,  and  alu 
■Djr  depredtUon  of  tl^  good*  by  an  btenm£ate  bll 


ATTAanXESST—eontinrntd, 
B.  UABlLirr  FOB  WBOHGFUL  ATTACH- 
TtEST—to*olnded. 
in  the  market,  between  attachment  and  nle,  are  tl^ 
natural  and  necewary  corneqaencea  of  the  creditor'e 
nnlawful  set.  The  plaintiff,  having  taken,  without 
lucccH,  the  mmmary  proceeding  tinder  a  378,  to  get 
the  release  of  goods  attached  nnder  «.  467,  in  a  mit  to 
which  he  was  not  a  party,  afterward!,  in  a  snit  broaght 
by  him  in  accordance  with  a.  36S,  established  his  right 
of  property  in  the  goods.  Meld  that  (a)  in  order  to 
mtitle  him  to  the  full  indemnity  for  the  wrongful 
attachment  he  waa  not  bound  to  all^e  and  prove 
that  the  defendants  had  reusted  bis  previous  appli- 
cation under  a  2T8  malidonaly,  or  without  prot»ble 
cause ;  and  that  (i)  the  gtxiM  having  been  sold 
under  the  Court's  order,  the  difference  m  market* 
valne  of  the  goods  at  the  time  of  their  attachment 
(November  188S)  and  their  price  when  tbey  were  sold 
^Juiie  1664),  the  selling  prices  having  fallen  interme- 
diately, must  be  added  to  the  damiigee.  Said  also 
that,  without  bringing  under  review  the  judgment 
under  a.  378,  the  effect  of  the  judgment  in  the  suit 
brooglit  in  accordance  with  a  SS3  was  to  supersede 
the  order  under  s.  278,  and  to  rendcf  it  inconclurive. 
The  prooednre  on  attachment  not  being  the  same  in 
India  at  in  England,  where  a  judgment-creditor  is 
not  reapcainble  for  the  coueqnence  (3  a  salts  under  a 

Sdidal  order,  of  goods  taken  in  execntion  in  aatii- 
liion  of  hii  debt,  that  proposition  does  not  htJd 
good  under  the  IntUan  procedure ;  and  Walter  v. 
Olding,  1  H.  i  C,  621 :  B  Jtr.,  If.  S.,  6B:  62  L. 
J.  BaeA.,  Itf,  la  inapplicable  to  the  latter.     Kii- 

HOUHOBUF  Box  B.  HAUUXH  DAB 

[L  L.  B^  17  Onlo.,  486 
L.  K,  17  L  A-,  17 


tjffthe  flleis 

interpretations 

wbic£  it  i*  done,  and  no  eeneial  role  can  be  laid  down 
which  would  govem  all  owes  of  that  kind;  but 
having  regard  to  the  cErcumatauoes  of  the  present 
oMe,  «ii.,  that  the  Court  bebw  had  no  opportunity  of 
conodoing  the  drcnmatancee  under  wliich  the  several 
execution  proceediiig*  were  dismiiied,  it  could  not  be 
held  that  thoe  was  no  enbditing  attachment,  and 
that  the  uder  of  the  Court  was  bad  in  law.  Bhas- 
WAR  BAVAHtrj  Das  «.  EBirrBB  Hon  Dabbi 

tio-w-B-^aw 

266. B«Tival  of  attaabment  en 

reversal  of  sale  In  ezeontion  of  dacowe.-— An 

attachment,  once  leRally  made,  is  revived  np<»  the 

reversal  of  the  sale  m  execitUon.    Gitkho  Siitoh  «. 

Uvssjsx  UouDv  SinaH     .        .  W.  R.,  1864,  96 

MOKBBE  Kaxaot  Bura  c<  EiBBnAEints  Mibbsb 

[8  In«i.  Jur.,  O.  a.  1:  6  W.  B,  P.  O-  7 

Manh.,  088:  8  Koore'al.  A^  884 
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9.  SXBIEINQ    OFF     BXECUTION    FBOCEED- 
IN(}9,    EFFECT   OF,    OK    ATTACHMENT 

cannot  labdat  wheu  tite  tait  baa  bean  (track  <dC  for 
UBirlect  to  pkv  tn  the  ^labaiu  for  tli«  MTiica  of  tfa« 
nsMMUj  nfa  proceuos.  Pussboo  Dois  t.  Ooiu 
Bstrjinr  Bni9E  .  fi  W,  B^  Kie^  4 

SSa XxtlngniBhment  of  ftttaob- 

ia«at-~^ot  VIII  of  1069,  t.  SffO—Eaeimtioa  of 
itCTta — Bttiking  rff  txee»tia»  oata — Momg-dtene. 
— A  obtkinod  a  dscTM  k^iDst  C  for  pon«Mioo  ftnd 
niMlU)  [cofltt,  but  DO  tpaeiflc  unoont  of  menao  piofita 
WM  than  Mwmod.  In  ISM  A,  In  exBcntioD  of  hi! 
deerae,  attMliad  laud  beknuing  to  C,  but  the  oxecn- 
ticn  cue  WM  (tnu^  cA  tha  file  in  ISSS.  After  Mvsnl 
tnafieBtnk)  ptooMding^  A  re>>ttached  tha  property  Id 
Umich  1869.  Id  execotion  of  s  deoiea  ^alut  C,  B 
haA  la  Febrau7  1660  attachad  the  aame  property. 
The  property  wai  wld  nodar  jl't  attachment  in  May 
1869,  and  on  the  application  of  J.,  the  Snliordiiutta 
Jndge,  on  the  strength  of  A't  attachneDt  in  1864, 
nTc  priority  to  A'n  claim  over  that  of  B.  The 
balanM  of  the  wla-proceedi,  after  aatiafaction  of  A'\ 
AeoM,  wai  only  lalficient  to  cover  a  small  portion  of 
the  deoraa  obtained  by  £.  In  a  anitby  B  agaioit  A, 
under  s.  870,  Act  VIU  of  1869,  to  raoorar  tha  amoniit 
of  her  claim  which  remained  anaatiaUed, — Meid  that 
the  attachment  of  ^  In  1864,  on  tha  itrangth  of 
which  A't  claim  was  conaidered  b;  the  Subordinate 
Judge  to  hare  priority  overthat  of  5,  was  not  asnffl- 
cimt  and  valid  attacfamant  nndfr  a.  270.  Tha  attach- 
ment oontemptated  by  that  aecUon  means  an  attach- 
ment after  a  anal  money'decree.  Bttd,  also,  that  the 
■triUng  off  of  the  execution  case  of  .1  in  IBSe  caused 
an  axtm^nlahment  of  tha  effect  of  the  attachment  of 
186^    Bam.  Bau  r.  t  ■"■'■*  OomaAra 

[U  B.  I..  IL,  8BS:  81 W.  TU,  66 

86a- 


— 7^ Blrikittg  (fffere- 

imtie»  ea*t- — The  atriUug  off  of  an  execution  pro- 
oaadfatg  affecti  oiktj-  the  files  of  the  Cunrt  aud  the 
application  for  aale,  and  does  not  interfan  with  the 
oontinnance  of  any  attachment  nndar  the  decree  which 
is  exeoatad.  NadiS  Hosiaik  r.  Fuxoo  Taom- 
sums    U  B,  L.IL,  486  note  iieW.B.,  866 

JvooBinnwoo    Saur     v,   BauawAK    Cairirsra 
Doai 17  W.  B„  16 

860.- ~   Efed       tipon 

SMiateaaNCe  of  atlankment  of  order  ilitmitiiiiff 
applicalio»  far  exaiJaiio)*.— Where  property  hai 
once  been  attached  in  ezecntion  of  a  decree,  an  order 
merely  diamisaing  an  application  for  execatbn,  which 
order  does  not  contain  specific  words  withdrawing  the 
attachment,  and  which  is  not  bq  order  declaring  the 
decree  incapable  of  eiecation,  will  not  hare  the  effect 
□f  nidng  die  attachment ;  and  If  in  appeal  inch  order 
ia  let  aaide,  the  decree>liolder  will  tw  in  the  game 
podticm  aa  he  waa  before  and  entitled  to  the  full 
benetlt  of  the  attachment.  Otti^a  Sai  v.  Sakots/i 
Bogtm,  B  N.  W„  79,  Sadir  Hotnin  t.  Fearoo 
Tkovildarinet,  14  B.  L.  R.,  436,  and  Ootam  YaKega 
t.  Sham  Booadmte  Kooeret,  13  W.  B.,  142,  referred 
-  to,    Bun  01  DrriK  Iin>u  t.  Saso  Piabaii 

[L  X..  B^  18  AIL,  4SS 


ATTAOHlOarF— ooa^'muil, 
9.  STBIKIHQ    OFF    BXBCUTIOK    PEOCBBD- 
TSQS,   BPFBCT   OP,    OTT    ATTACHMEIIT 
— eontimmd. 

aeL ~  Oontinnatlon    of    attaob- 

meut. — If  property  is  once  attached,  the  attachment 
will  enbiiat,  IF  not  expressly  abandoned  by  the  party 
at  whcseanit  it  waa  iaan^  until  an  order  is  iaaned  fyr 
ita  withdrawal,  eren  although  no  further  atepi  are 
taken  on  the  attachment  within  a  reaaonable  period. 
A  mere  striking  of  the  execution  csae  off  tha  file  by 
the  Court,  of  ita  own  motion,  withont  notice  to  or 
conaent  of  parties,  will  not  invalidate  an  attachmoit. 
JaATD  BAair  v.  Bimoeixax  Lu 

[SB.  LB.,  Ap.,e8:IlW.BqS17 
ButoaASur.LuiL  t.  JaiTU  Slav 

[la  a  I..  B.,  «13  note :  U  W.  Bq  86 
868.- 
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execviio*    can — MtUoM  firom    aUaekmttU.— 

striking  off  of  a  case  from  tha  file  while  pending  ii 
Gxecutimt  dors  not  releaae  a  property  fnun  attach- 
ment.    OouM  Yasbta  v.  Sauu  SuxiKini  Euuu 
[8  B  L.  B.,  Ap^  184 :  18  W.  B.,  148 

Contra,  EsADUCj  Eobsidi  Efan  e.  Ku^ke 
Pixsaio  Siaaa     ....  8W.Bq49 

863. —  Attachment    befbre    and 

after  dnae^t— Striking  off  extaUion  taU  pro- 
rttdi%gt, — Btld  that  attachment  isaned  after  anit 
aapcnede*  the  attachment  order  obtained  dnring  the 
pendency  of  the  suit,  and  that  the  farmer  wai  taken 
off  tha  property  when  the  aale  proceedings  were  strack 
off  the  hie.    But  Jawur  c.  Bam  Lali. 

p  Agra,  180 

864. Implied  withdrawal  of  at- 
tachment.— The  implied  withd/awal  of  an  order  of 
attachment,  even  though  snch  order  waa  not  fonnally 
withdrawn,  bat  wa*  understood  to  be  withdrawn  by 
tiie  decree-bolder,  bars  objection  against  the  ralidity 
of  ahenation  of  the  attached  property  by  mortg^c 
or  otherwise.    Jvavs  Naik  e.  OaAUZKAK 

[1  ir.  W.,  89 ;  Xd.  1678,  80 


986.  ~ 


-  Case  struck  off  A>r  oonva- 


paWarf.— SxecDtion  caaea  in  which  a  aale  or  other  pro. 
ceediogs  are  stayed  for  a  fixed  period  at  ib»  request 
of  the  debtor,  and  i^th  the  oonaent  of  the  decree- 
holder,  should  not  be  strack  off  till  that  period  has 
ex[nred,  and,  if  atmck  off  for  the  c<mvenience  of  tha 
Court  by  an  order  which  provides  for  the  cmtiunance 
of  the  attachment,  aale  may  follow  within  the  aud 
period  without  a  freah  attacbmait,  CauKmi  Laix 
Caowvaay  v.  DOHva  Lau  .  .  8  W.  B,  90B 
888.- 


Hag  <ff„s. 

,y  havii.g  b( 


tio»  for  fixed  ptriod. — Certain  property  hi  „  .  . 
attached  and  advertised  for  sale  in  executioD  of  a 
money-decree,  the  decree-bolder  saked  the  Court  to 
stav  further  proceedioga  fur  six  weeks,  aa  the  debtor 
had  made  part  payment,  praying  that  the  attachment 
might  be  conudered  to  be  stiU  in  force.  The  execntJon 
caee  waa  accordingly  removed  from  the  file.  Reli 
that  the  order  atnUng  the  caae  off  tha  file  for  the 
Mnvenienoe  <A  the  Court  did  not  put  an  end  to  the 
attacfasunt.    Sftd  (Jaokioh,  J„  diatratinf)    that 


lizcdbyGoOt^Ic 


DIGEST  OF  CIBES. 


AlVACHUXNT— <K»(iiM«if. 

0.  STBIKINO    OFF    EXECUTION    PEOCEED- 

INQS,    EFFECT    OP,    ON     ATTACHMENT 

— cottiiitued. 
OtM  ittMbnunt  eootinned  in  force,  notwiUutkOdiag  *, 
yeBT*!  delky  on  the  put  of  the  jndnnent-creditor  io 
Applying  agsiii  for  execn&in.    DaCobta  c.  Ealib 
PtUBAs  SmsB  .      IS  V.  B.,  SeO 

887.  Oid«r  BtriUng  off  sttaoh- 

maat  pttodlnc  &ppeaL — An  ordsrttrikiDg  off  an 
kttaebmmt  psofing  »a  appeal  doei  not  relMie  the 
prapertv  from  AttftchmenL  Seiw  Nabux  Sivob  v. 
knUB 17  W.  B,,  as4 

S68.    B^-Mtacbmoat—AlaitdoM- 

ment  of  aliaeimeiU.^Stmblt — A  re-ftttachment  of 
property  after  dec  'ee  doe*  not  Imply  tn  Abandonmeut 
of  KQ  ktUchmeatohtuned  before  decree.  Bamebibbma 
DaB8  Bvsxowji  r,  SxrnxrsmenA  Bssint 

[t  I..  B„  e  Cttlo,  129 

988; 8ta7  of  axooutlon,  kttaplng 

attMlmient  In  fbro»— Cam  tinek  off  (ht  filet 
cftke  Court.— WWe  ft  m1«  of  kttwhed  pnipart;  U 
itftfed  bj  a  Coort  upon  the  applinUon  of  the  jndg- 
ment-debtrr,  on  oon^tion  of  the  BttMlunnit  Fomain- 
ing  in  foroe,  the  labM^Dent  rtriking  off  of  the  applicft- 
tiin  for  ezecntton  fnnn  Um  file  of  the  Court  doea  not 
affect  the  righti  of  the  decree-holder.  UVK&vh  ?■>• 
BEis  Diosrt  V.  Obiji.  Eavt  Lahtbi 

[L  I..  B,  a  Oaloq  fil :  U  O.  L.  B^  118 
I- XL.  6  L  A.,  1S8 

'070; Ordar  pos^onlng  saltt  and 

■tllUns  CMW  off  tlie  tui—Efftel  o^,  o%  atbuh- 
■Mat. — When  propMy  hae  been  attached  in  riecn> 
tion  of  daerer,  and  the  partiei  applied  that  the  aale 
o^ht  be  poitponect  the  Conit  eieovting  the  decree 
eramd  the  wle  to  be  poitponed,  and  the  "  eaie  to  be 
rtnck  off  Uie  file."  k»ld  b;  the  majority  of  the 
Cout-'the  Cam  Jtrstioi  and  Bobbbtb,  TmviB, 
and  SPAmn,  JJ.  (Boss  and  Pbabsok,  JJ^  dinent- 
ing) — that,  inaimnch  a*  there  wm  no  order  paMed 
iiteeting  the  remoTal  of  the  attachment,  bnt  on  the 
contrary  it  appeared  that  it  vat  the  intcntdon  of  th« 
Conit  and  of  the  paitiea  Unit  the  attachmait  abonld 
oontiiinr,  the  dreetiai  that  the  caae  ihoidd  be  itrach 
off  the  file  of  pentBng  casta  did  not  operate  to  remove 
the  attadmunt.  Axkud  Ho»ni'  Ehax  v.  Hahovhi 
AzukKkax  .  1  IT.  W.,  6:  Ed.  1878,  48 

[Agn,  T.  n,  Xd.  1874, 176 

S71. Cm«  Btmek    off  file  of 

psndlng  cmmetl—Zffeel  ot,  on  aHocimeirf.— A  caie 
of  exeentico  of  decree.  In  vhich  an  attachment  had  been 
taken  ont,  wae  (track  off  the  file  of  pen^g  caeca  by 
the  order  of  the  Coart  executing  the  dean^e.  The 
pUntiff  never  aaked  for  or  coneented  to  the  with- 
drawal «f  the  attachment,  nor  did  the  Court  b;  any 
formal  order  witbdnw  the  attachmait.  Stli  that  tlie 
attacbxiait  wai  not  terminated  by  the  order  which 
itrach  the  csae  oS the  ffleof  pendlngcaec*.  Mookbi- 
■Rvx  Ku  B.  Bamfkitl  Saxoo      .       6  IT,  W.,  70 

878.    J^«rt   of,    on 

attaehi)it»l.—The  attachment  of  property  hy  a  jndg- 
uent-creditor  ccaem  on  hii  eiecntion  oaee  bdns  ^mck 
c|t  tbeftki*!!^^^''*''''^'^^''*  hi*  former  pontfcm  of 


ATTAOHHBSI T— eonfiamd. 
9.  STBIKINO   0F£    BXECUTION    PBOCEED- 
IHQS,   EFFECT    OF,    ON    ATTACHMENT 

a  limple  indgmect-creffitor,  and  mait  begin  dt  novo 
and  rie-attach  uie  property  before  a  sale  at  nit  iuftance 
can  take  place.    LvoKMUFITi  v.  I^sxju  Boi 

[8  W.  B.,  41B 

878. AttftohmeDt  witliont  dlrae- 

tlou  tlifttinon«y  ahoaldbe  h«ld  aabjaetto 
furthsr  OTdmr—JHtmiital  ofmit—^aet  of,  t» 
aUaehn»»t—Ci<til  Proctdmr*  Code,  iS59,  i.  287.— 
Where  an  attaolmiant  of  money  in  the  hands  of  a 
Depnty  Collector  wai  made  by  a  Gvil  Coort,   without 


when  once  the 
iwQB  DooeVB  r. 
14  W.  B.,  101 

274_     BriaMo  of  property  from 

atftaolimeilt— Cte*:  Froeedm  Code,  1853,  :  349 
— Effe  et  of  dtene  ia  ntit  la  eiiahliih  rigkl. — 
Certun  property  having  been  releaaed  from  attach- 
ment on  a  claim  made  nndet  Act  Till  of  186S,  a  24Q, 
the  attaching  neditor  brongbt  a  anit  and  obtained 
a  decree  ertablliUog  hii  right  of  attachment.  Held 
that  the  affect  ni  that  deuee  was  to  eet  aude  the 
Older  of  releaee  and  to  reetore  tbe  itete  of  things 
which  it  had  dittnrbed.  Haeomid  Wibhs  f. 
PiiAXsint  Snt  81  W.  B^  486 


878.  Stay  ofexeontloa  on 

MOUritT  pending  Kpp»9,l—Alieiuaio*  pemdiug 
tttaehmeaiStriiing  off  execMtio*  eat*  on  tnalt- 
lity  to  git'  lecrHlg. — Wlii]»an  appeal  from  a  decree 
wai  pending  before  the  Privy  Conncil,  the  decree- 
bolder  (if)  applied  for  execution,  and  attached  the 
propertyof  the  judgment-debtor  (£),  who  thereupon 
obtained  an  order  of  the  High  Court  for  etay  of  Mle 
until  Kcnrity  conld  be  fnn^ihed.  The  decree-holder 
having  tidied  to  fomitb  adequate  eecnrity,  the  exe- 
cution caae  wa>  itmck  off.  The  appnl  to  the 
Privy  Conncil  liavinR  been  diimigeed,  the  decree- 
holder  revived  eiecntion  proceeding!,  adding  coite 
and  intereit  to  her  original  claim.  Upon  thit  a  tUrd 
party  intervened,  and  objected  to  the  attachmait  on 
the  ground  that  he  had  obtained  amrkurari  p  ttah 
of  the  prrpertie*  frrm  ^e  repreientative.  Tlie  objee. 
tion  having  been  allowed  under  Act  Till  of  1859, 
a  346,  31  Evooght  a  auit  to  have  the  m-  karari  declared 
to  be  invalid  and  Sctitioua  Beld  that  plaintiff  wai 
not  required  to  cauu  M  '■  adndtted  pn-pi^etary  right  - 
to  be  Kid  before  die  could  maiut^  her  init.  Setd 
that  the  act  of  the  Court  in  etrlking  off  the  execution 
picceeding  becauM  of  the  inability  of  the  decree-holder 
to  turolgh  the  required  eecvrit*  waa  only  for  the 
convenience  of  burinea,  and  it  left  intact  all  Uie 
pi«eeedingi  which  had  beau  taken  up  to  that  dage; 
nor  ^  the  decree-bDlder  abandon  the  attitcbment, 
wUeh  waa  therefore  enbdeHng  when  the  mokunri 
pcrttah  waa  granted.  Acooidlnglj  the  allenatian  of 
the  property  by  the  pottah  waa  invalid  and  iiH>pen< 
live.  SooxDUB  Boi«H  v.  BctHOOBU  Am  Bubbi 
'  [a«W4B.,M 
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DIGEST  OP  CASKS. 


( 


ATTAOHHmrF— eMsIttfad. 

9.  STEIKINO   OPP    EXECUTION    PBOCKBD- 

IUGS,     EFFECT    OF,    OH     ATTACHMENT 
^eoacludtd. 

S76.  Sale  at  insttmoe    of  one 

attaching  deoree-bolder  during  iha  pen- 
dancy of  otber  attachments — Pn'on'fy  0/ 
atlaching  enditart- — Sival  dacrtt-holderi — Civil 
Frocadtira  Cede  (Aet  VIII  of  18B9J,  it.  240,  243, 
and  270,  and  AH  SJV  of  1882,  ,».  S84  aitd  396.- 
When  ^  propert;  is  uM  !□  uecntion  of  a  decree,  it 
cBJiDot  be  nld  agnin  at  the  ingtance  of  nnotber  decree- 
holder  who  may  have  att&ched  it  before  ttie  attacli- 
mant  effected  by  the  dccree-holdeF under  whose  decree' 
it  ia  actnally  gold ;  and  when  a  jocUctal  nle  talei 
place.  a]l  previoua  attachmeuti  effected  npon  the 
property  add  fall  to  the  ground.  Euhy  Naih  Eot 
Chowsebt  e.  SvBBAirAiTD  SHAai 

[L  I^  B.,  la  Calo.,  817 


a77_ 


-  Bta;  of  execation  ftnd  strik- 


«J  off"  of  execution  proeeedinge.^La  application 
for  execution  of  a  aimple  money-decree  loving  been 
made  on  the  Gth  BecemlMr  Wf9,  and  freah  attach- 
ment made  thereon  in  terme  of  an  arraDRement 
between  the  judgment-debtor  and  the  decree-bolder, 
the  pTDceedingi  were,  on  the  Slit  December  1B78, 
itkyed  for  a  month,  and  the  eiecntlon  cue  wu  by  an 
order  "dmck  off  for  the  pieaent,"  the  judgment- 
debtor  undertaking  not  to  alienate  certain  property 
in  the  meantiine.  Nothing  waa  done  by  the  decree- 
bolder  until  the  80th  Norember  1S74,  when  a  freth 
application  for  attachment  and  gate  wai  made.  On 
the  3nd  Febmaiy  1874,  the  jndgmEi>t-debor  had 
mortgaged  the  property  .in  qnestion.  Beld  that  on 
that  date  ihav  waa  no  anbiiating  attachmmt,  and 
that  from  that  time  the  mortgage  lien  attached  to  the 
property,  OiTHQi.  Qom  Fu;  t.  Bam  Susdzb  jycm 
[8  O.  I^  ^  1S7 

ATTAHTDBB,  LAW  OF— 
8t»  Ekolub  Law. 

[L  L.  B^  16  Mad^  884 

Afn^mcFT  TO  coHScn*  gvwssoe. 

See  CBiHUrAL  InthcuiAtiok. 

[L  X..  B^  11  Bom,  876 
See  BAf  B  .         .     L  L-  B.,  6  Bom.,  408 

(OS  ATTEK  FKinOVB 

91W,B.,Cr^8B 

L  I..  B^  8  AIL,  778 

L  I-  B^  S  Bom.,  140 

1. 1^  B„  14  Calc-,  867 

X  I..  B„  17  AIL,  ISO,  1S8 

1. Acta  naoesBary  to  oonstltats 

an  attempt— -Peml  Code,  t.  Bll^S.  Ell  of  the 
Penal  Code  waa  not  meant  tooorer  only  the  psinlti- 
mate  act  towsrda  completion  of  an  offence  and  not 
acta  precedent,  if  thoae  acta  are  done  in  the  conrw  of 
the  attempt  to  coamiit  tba  cdfltue,  are  don*  with 
the  intent  to  ccmmlt  tt,  and  done  tcwarda  ita  eom- 
mlanon.    Whether   toy  givm  act  or  aeriaa  of  ad 


cosvwaos 


ATFFBKPT      TO     COHHTT     OVmSCE 

— eoaiimtied. 
amonnta  to  an  attempt  of  which  the  law  will  take 
notice,  or  merely  to  preparation,  ia  a  qneation  of  fact 
in  each  caae.     Is  the  hattib  ob  ths  pbtttion  OV 
HaoCbra        .        .        .    1. 1,.  B.,  IB  AIL,  173 

9^ _._-__ .. —  MieoMiif    hg    fire 

— Poeieteioti  of  a  fire-hall.— S'td  by  Qkotzs,  J., 
that  incendiariim  having,  on  aereral  occaeiona, 
occurred  in  a  vil]l^^,  produced  by  a  ball  of  »ag, 
with  a  piece  of  burning  eharooal  within  it,  and  the 
priaoner  one  eTening  being  diacnvered  to  have  a  ball 
of  that  deacription  concealed  in  fua  dhoti,  which  con< 
tained  burning  cbarcoaJ,  he  ia,  under  a.  fill  of  the 
Penal  Code,  guilty  of  an  attempt  to  commit  taia> 
chief  by  flre.  The  pcBaeaainn  of  the  inatrument  to 
commit  miachief  by  fire,  and  the  going  about  of  the 
pervon  with  it,  are  anfficient  to  raiie  a  presnmption 
that  he  intended  to  ccmmit  the  act,  and  had  already 
begun  to  move  towarda  the  execution.  Theae  facta 
are  anfflcient  to  conatitute  an  attempt.  Seld  by 
Uitna,  J.,  that  the  poaaesBion  of  a  fire-ball  and 
moring  about  with  it  cannot  npport  a  conviction 
under  is.  486  and  Gil  of  the  Penal  Code.  Theae  fiuii 
are  not  auffleiently  indicative  of  an  intention  to 
destroy  a  bailding  uaed  for  human  dwelling.  To 
constitute  an  offence  under  a.  Ell  of  the  Penal  Code, 
it  ia  not  only  neceesaiy  that  the  pritoner  ahonld  have 
dime  an  overt  act  towards  commimion  of  the  oflcnee, 
but  that  the  aet  ileelf  ahonld  have  been  done  in  the 
attempt  to  commit  it.    Quebu  e.  Datax  Bawbi 

[8  B.  I..  B.,  A.  C„  65 


Attempt 


offeaee  could  not  he  committed.  —  A  .person  cannot  be 
convicted  of  an  attempt  to  commit  an  offence  under 
■■  Ell  of  the  Penal  Code  unless  the  offence  would 
have  been  committed  if  the  attempt  chai^  had 
lucceeded.  Ik  »hh  mattes  OT  the  petitioh  oj 
Biabat  Ah.    Ehfresb  r.  Biasat  Am 

[I.  lb  B.,  7  CalQ.,  8sa :  8  a  X..  B.,  B7fi 


Attempt   to  I 


inrder— 


JtuXMuUtenejf  heivteen  Ungliik  Law  and  Penal 
Code. — In  order  to  conrtitute  the  offenoe  of  attempt 
to  murder,  under  a.  807  of  the  Penal  Code,  the  act 
committed  by  the  priaoner  muat  be  an  act  capable  of 
causing  death  in  the  natural  and  ordinary  courae  ot 
eventa.  Aliter  under  a.  611  taken  in  connection  with 
aa.  299  and  800.  Therefore  where  the  priaoner  pre- 
aented  an  uncapped  gun  at  f  G'  (believing  the  gun 
to  be  capped)  with  the  Lotention  ot  murdering  him, 
but  was  prevented  from  pulling  the  trigger,— .ffeW 
that  he  could  not  be  oonvicted  of  an  attempt  to  murder 
upon  a  charge  fnmed  under  s.  807  of  the  Penal  Code, 
but  that  under  the  same  circumgtancea  he  might  be 
convicted  upon  a  chai^  ot  aimple  aMempt  to  murder 
framed  under  a.  511  in  connection  with  aa.  299  and 
800.  Apparent  inconsistency  between  the  English  law 
with  reference  to  attempts,  aa  laid  down  in  Beg.  t. 
Collins.  88  L.  J.  M.  C,  177,  and  the  proviwona  of 
the  Indian  Penal  Code,  explained.  Bbs.  d.  Cabshit 
[4  Bonu,  Cp,  17 

—Penal  Code,  tt.  307, 


lizcdbyGoOt^Ic 
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DIQEST  O;  CASES. 


A'iVJtlCFT     TO     COMVrr      OETENCE 

of  kiUing  Mm.  The  deccnued  fell  down  ataMlFs  tm 
tbo  gromid.  Ths  acciued,  believing  thkt  ha  wu 
dud,  Htllrs  to  the  hut  in  which  he  mi  Ipng  with 
■  Tiew  to  remove  «11  evidence  of  the  crime.  The 
medical  evidence  ahowed  that  the  blowg  gtrock  by  the 
scented  were  not  likely  to  catua  death,  and  did  not  ctxue 
death,  and  that  death  wu  really  caused  by  injuriee 
troOi  bnmiog  whan  the  accoscd  set  Are  to  the  hnt. 
Held  (FabeOKS,  J,,  diuenting)  that  (be  accnaed  vaa 

StHy  of  attempt  to  mnrdn'  under  s.  80?  of  the  Penal 
de,  Ptr  PiBBOHB,  J.— The  accuaed  wm  guilty  of 
mnrder  ander  ■.  302  of  the  Penal  Code.  Qitsbv- 
BvpBBSS  V.  EHAKDt  t  Ii.  B^  16  Bom.,  IM 

6.  JFaefi  necattaiy   to 

eomttUwft  M%e\  atl»npl.S.  611  of  the  Penal 
Code  doei  not  apply  to  attempt!  to  commit  nmrder, 
which  are  folly  and  eiclurively  provided  for  by 
■-  307  of  the  aaid  Code.  A  pcnon  tj  criminally 
retponiible  for  an  attempt  to  oonunit  mnrder  when, 
with  tbo  intention  or  knowledge  reqniaite  to 
ita  commiuion,  he  bai  done  the  last  proximate  «ct 
ooceaaary  to  conititnte  the  completed  ofFence,  and 
when  thecompletion  of  the  <.fFeDce  is  only  prevented 
by  Kinie  causa  independent  of  his  volition.  Qdkbk- 
BurassB  •.  HisHA     .        .    L  I-  Bh  14  AIL,  88 

7.  I»lenlion — Knote- 

Itdge  of  prohabl»  eomtqtumat  of  act—Pretump- 
film.— Where  a  woman  of  twenty  yean  of  age  was 
found  to  have  adminiitered  datura  to  tbi^e  members 
of  her  family,  it  was  htld  that  aha  must  he  presumed 
to  have  known  that  the  adminiBtration  of  datnra  was 
likely  to  cause  death,  although  she  might  not  have 
administered  it  with  that  btention,  Qr3Bi(-E«TRBBH 
r.TDMKi.  .         .  I.  L.  B.,  flO  AIL,  143 


9. A  yonng  Brahmaji 

widow  was  conftned'of  a  child.  The  chief  constable 
of  police,  acting,  as  he  itatad,  on  information  that 
the  accused  was  about  to  kill  a  baby,  went  to  search 
.her  honso  with  a  .number  of  men,  and  fonnd  her 
lying  on  the  flnt  floor,  and  disoovered  on  the  second 
ioor  a  livingi  new-bom  child  wrapped  np  in  a 
ckith  with  a  cooking  pot  turned  over  it.  The 
fiesdons  Jndge  coQTicted  the  accused  of  attempt  to 
mnrder.  The  High  Court  on  appeal  reverwd  the 
cmvictioa  on  the  ground  that  the  evidence  waa 
insnSident  to  fupport  it.    Bia.  «.  Cbixa 

[8  Bom^  Cr.,  164 

9. — — Attempt  at  daoof  ty.— S.  611  of 

tba  Paial  Coda  does  not  apply  in  a  ease  of  dacoity. 
When  a  prisoner  was  found  gmlty  of  an  attempt  at 
dacdty  under  that  section,  and  of  cauring  grievoua 
hurt  in  such  attempt  under  s.  897,  and  a  sentoace  of 
three  year*"  rigorous  imprisonment 


la— 


[7W,B.,Cr,48 
,    _,^  Attempt  to  fbbrloate  fUse 

^viAmoa—Conaiatmira  of  »aZ(.-Facts  showing 
that  an  accused  person  had  dug  a  hole  intendmg  to 
^  u  '™W"i'  ™  ordei'  that  the  discovery  of  the 

salt  so  placed  might  be  n*sd  in  evidence  i^hist  his 
flnemy  in  a  judid*!  proceeding,   would   justify  a 


11. —  Attempt  to  oommlt  forgery— 

Fenal  Code,  tt.  4£7,  Sll—Intentiom  to  com- 
mit offeitee.—To  constitute  the  offence  of  attempt 
under  s,  511,  Penal  Code,  there  must  be  an  act  dime 
with  the  intention  of  committing  an  offence,  and  for 
the  purpose  of  committing  that  offence,  and  it  must 
be  done  m  attempting  tbo  commimion  of  the  offence. 
The  proviriona  of  s.  611,  Penal  Code,  do  not  extend  to 
make  punishable  as  attempts  acts  done  in  the  mere 
stage  of  preparation.  Although  such  acta  are  doobt- 
lesa  done  towardi  the  commisiion  of  the  offence,  they 
are  not  done  in  the  attempt  to  commit  the  rffmca 
within  the  meaning  of  the  word  "attempt"  as  u«ed 
in  the  section.    Qdibh  e.  BAKHAaus  Crowxet 

[4  IT.  W„  46 

^ = Penal  Codt. «. «? 

atiA  511  —Forgery—Faeti  ntceuarg  to  ooiutilmtf  an 
attempt— Abetmett.— One  C,  calling  himself  K,  the 
son  of  B,  went  to  a  stunp  vendor,  accompanied  by  a 
man  named  K  S,  and  porchaaed  from  him,  in  the  nave 
of  JT  a  stamp  paper  of  the  value  of  i  annas.  The  two 
men  then-went  to  a  petition-writer,  and  0  agun  giving 
Us  name  aa  X,  they  asked  the  petition-writer  to  write 
tar  them  a  bond  lor  RSOf^yMeij  S:  to  KB,  Tba 
petition  writer  commenced  to  write  tha  bond,  bnt^ 
hia  sneiriinana  bdng  aroused,  <Ud  not  finish  it,  bat  took 
C  and  X"  5  to  the  nearest  thana.  Beid  that,  under  the 
above  circumstancea,  K  S  wts  rightiy  convicted  of  an 
attempt  to  commit  the  offence  deflned  in  s.  467  of  the 
Penal  Code,  and  C  of  abetment  of  the  said  attempt. 
Queen  v.  Sam  Santn  Ckowheu,  4  s.  jjr^  ^_  referred 
to.    Qucbk-Bm»ibs  r,  KiiTAH  Suraa 

[L  LB.,  16  AH.,  408 

19. .  Attempt  to  ohoat— P«al 

Code,  n.  417,  filf,— In  a  proaecntion  for  an 
attempt  to  cheat,  under  m.  417,  Bll  of  the 
Penal  Code,  the  accused  was  charged  and  convic- 
ted of  havhig  at  the  central  octrri  tffice  made  Use 
repn«entations  as  to  the  contents  of  certain  kuppaa 
(skin  vessels),  the  object  of  which  was  to  obtain  a 
ceri;iftc*te  entitling  him  to  obtain  a  refund  of  octroi 
duty.  Prior  to  granting  the  certificata,  tha  octroi 
oScers  examined  the  contents  of  the  kupitt»  and 
found  _  that  the  representations  of  the  aocnsed 
reprding  them  were  untrue.  In  oonsequenoe  of 
thia  discovery,  no  certificate  was  pvai  to  him,  and 
he  was  charged  and  convicted  aa  above  maitioned.  The 
procedure  necessary  for  obtMuing  a  refund  of  octroi 
duty  wu  that  the  central  office,  on  satisfying  itseU  that 
the  articles  produced  were  of  the  nature  stated,  would 
grant  a  certificate,  which  ceitifloate  would  have  to  be 
mdoraed  by  the  outpost  clerk  when  he  passed  the  goods 
(on  which  refund  was  claimed)  out  of  the  town,  and 
the  owner  would  have  to  take  back  the  certificate  so  . 
indorsed  to  the  central  office  and  present  it  to  be 
cashed.  fi'eZ'i  that,  even  assuming  the  accnaed  to  have 
falsely  represented  the  oontaits  of  the  kuppaa  aa 
aU^ed,  he  had  not  oampleted  an  attemi*  to  cheat,  but 
had  only  made  preparation  forcheatmg,  and  that  the  . 
conviction  must  therefore  be  set  aside.  Qimx- 
Bkeshi  e.  Dhutoi    ,        .  I,  L.  B,  8  AIL,  804 


lizcdbyGoOt^Ic 


< 


) 


DIGEST  0^  CASKS. 


<    MO    ) 


COUmT     OVTSSCB 


ATTTHM'PT 

— concludtd. 

14, Cwrtncg  0<ffux— 

Applicalion  ^or  pagtnenf  oflott  hatrei  of  tmrreneg 
iuttn^—A  man  taaj  be  gnilty  of  va  attem^  to  cheat, 
person  he  attempts  to  cheat  i«  for 

._      tore  not  cheatad.      £.   v.    Hei  ... 

Crm,  C.  C,  B70,  referred  tn.  M  wrrte  a  letter  to  the 
Currency  Office  at  Calcntta,  enclruog  the.balvei  of 
two  Gtovcmmeiit  cmreuc;  note*,  atating  that  the  other 
halvea  were  lort,  and  enqnlriog  what  Btep>  shoald  be 
taken  for  the  recover;  of  the  valne  of  the  notei. 
The  Cun-enoy  Office,  haying,  upon  enquiry,  diicovered 
I  that  the  amount  of  the  notee  had  been  paid  to  the  holder 
of  the  other  halvei,  and  that  the  notn  had  been  with- 
drawn frcm  cireulatiDn  and  cancelled,  lent  M  the 
lirn»l  form  of  claim  to  be  filled  np  and  retumed  to  it- 
It  appeared  frcm  the  evidence  (hat  the  Cnrrnicy 
Office  never  oontemplated  pa^ng  At  in  reapect  of 
the  nctea.  The  form  waa  filled  up  and  ligned  by 
M,  and  retnmed  by  him  to  the  Currency  Offlra. 
Stld  that,  although  then>  waa  no  intention  on  the 
part  of  the  Currency  Office  to  pay  the  amount  of 
the  noteii  3f  waa  fruiKy  of  an  attempt  to  cheftt. 
OoviBKKBiii  ov  BisaAL  r.  Umsih  Chthdib 
HiTTBB  .    L  I..  B^  18  Calo;,  810 

A^ETBaTATIOlT. 

8n  CiiM  ovsBB  Dbbd — Attbbxition. 
8m  Dud— Bzsodtioh. 

a.lA.'B^aO  AIL.  68S 
L  I..  B.,  SB  Cole.  7B.  346 

8  c.  w.  isr„  84 

L  L.  R„  37  Calo..  190 
1  C.  W.  M"-  81 

a  c.  w,  ir„  808 

See  Stakf  Aot,  a,Z,CU.  i. 

n.  I^IL,  16  UtKU  188 

r  Ik  B..  aa  coda,  t67 
L  L  a,  17  AIL,  ail 

Su  Citu  m>BB  Wiu— AiTBauTUMt. 

—        Want  of— 

Sm  BnsBxoi  Act,  a.  66. 

[LL-B^lSHad-aa 

£  I..  IL,  as  CalCk.  339 

8  O.  W.  XT,.  328 

ATPOBNEY. 

Sit  CuBB  msBB  Attokket  aitd  Cliekt. 
See  CiiBi  TTHSES  Conv— fiFioiUi  C^Bse 

— Attobrii  add  Cukht, 
See  CoVH  Bii^ 

[L  Ik  B„  8  Calo.,  B9  :  8  0,  L.  B.,  874 
Set  OtTAiiiux—LuiiLiTT  OT  Odabdiahs- 
^  Ind.  Jnr.,  N.  B.,  868 
fiM  Litnu  Patbmt,  Hioh  Corar,  ol.  10. 
18  B.  L.  B^  418 
See  P»nus>D  CoionmoATiON. 

^B.  LB.,  049 
Bee  Taxatiok  or  Bnx  ov  Com. 

[7  B.  I,.  B,  Am  60 


APPOBNUT— eo»(MMW(I. 

See  WimBi— CiTiL  Cabib— Pkuov  oom- 
FRTBiiT  OB  HOT  10  Bi  WmnsB. 

[6  B.  L.  B..  Ap.,  88 

— — -  Obanga  ot,  pending  suit. 

See   Cqstb — Sfboiai    Casbb— Attobmbt 

AXs  CLUirr       I.  Xi.  B.,  10  Calo.,  868 

[I.I..B.,S6C&lo.,786 

Improper  oonduct  of— 

See  BiciiTiB       I.  L.  &,  83  Calo.,  848 


Set  Cabbs  unsbk  Cobtb — Spioua  Casbb — 

ATTOBXBT  AVD  CblBST. 

See  SnvOBB — Qsrbbal  Cahbb. 

[L  X..  B.,  4  Colo.,  743  : 4  C.  Ii.  B.,  188 

L __.  strikinK  off  th«  roll— Afweoa- 

duei. — Where  an  attorney  kmnringly  preparsg  a 
convayance  conttuning  nntnie  recitala  of  Uie  tr«uac> 
tlon  between  the  partiei  thereto,  and  atteati  the  deed 
and  a  receipt  for  ccoiideration-money,  which,  to  hii*' 
knowledge,  waa  nerer  pud,  or  intended  to  be  paid, 
the  produetion  of  mch  a  docnment  to  the  Court  is 
■ufficient  ground  tor  calling  npon  the  attorney  toi  an 
explanation  of  hia  conduct.  But  if  such  eiplanation 
be  given,  supported  by  evidence  to  the  effect  that 
there  wa«  no  fraudulent  intent,  and  if  no  fraudulent 
naa  of  the  deed  haa  in  fact  been  made  or  attempted, 
nor  any  injury  canaed  thereby,  it  U  not  luilicient 
ground  for  atrtking  the  attorney  oft  the  rolli  of  the 
Coart  Stmhle~'ni»  High  Court  in  Calcutta  la  not 
aiithortied  in  etrildng  an  attorney  dl  (he  roll*  when 
inch  a  itep  would  not  be  landiiaied  by  the  practice 
of  the  Courts  in  England.  Ih  tkb  iuttbb  or 
StbwiSt 

[1  B  LB., P. C, 66:  lOW.B,  P.  0,48 

a. SagUg^naa—Mlominff  clerk  to 

Jilt  falee  affidavit.— WtitTD  an  attorney  had  been 
^Dty  of  negligence  in  allowing  hia  clerk  to  act  in 
hji  abienea  and  flle  a  falae  affidavit,  and  adopted  tt 
withrat  enqnitinft  into  it)  character,  he  was  lucpeuded 
firm  practising  in  the  High  Court  in  it*  original 
jnriwUction  for  one  year,  but  be  wm  at  liberty  to 
practise  a«  vakeel  en  the  appellate  dd&  It  lad 
net  been  proved  that  the  clerk  waa  acting  aa  an 
attorney  withont  a  lieentr.  or  had  a  share  tn  the 
protita.  Bad  thii  been  so,  the  attorney  would  have 
been  struck  off  the  nllt.  In  TBI  VATtn  ta 
FooBHOo  Ckassba  Hooeibjbb 

[Bourke,  O.  C,  877 

8. Fraotloe  as  to  non-publloa- 

tion  of  nftmo  when  oharget  are  brought 
agslntt  an  attorney.- The  practice  which  pre- 
vails in  Bngland  aa  regards  the  ncD-pnblication  of  the 
name  of  an  attorney  againat  whcm  a  mla  haa  been 
obtained,  approved  of  and  followed.  Ix  i&x  XA^m 
at  AB  Attokhit  L  L.  B.,  88  Cala„  676 

A.— — ~ ~  Takalatnamali— CriMtoiiI 

^eedmre  Code,  IS7!),  t.  I'^.—Aa  attorney  of  the 
'i  Court,  when  appearing  to  defend  a  peraoii  In 


tlw    Criminal   Court,  under  i.  U 
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DIOEST  OF  CASKS. 


k-VrGBXtEY—eoucUidkl. 


B. Articled    oltirka—AtriffitntKt 

Df  artiflf, — An  kttomej  mty,  labject  to  the  lanc- 
tion  of  the  Ccnrt,  have  Any  namber  of  utided  cUrki 
at  one  uid  the  mXat  time.  Articln,  the  covanuitg  of 
which  hftve  been  relmed,  cmnnot  be  uiigned.    BB 

ASTICLIS    OF    CUBKimr   OV  CAtilSDOX  S>DB&UU- 

msxah  ,    S  Ind.  Jar.,  O.  B,  15 

ATTOBNST  Aim  CIjTESrC. 

See  Cabbb  mniBB  CoBn—^PBOUL  Cabbi— 

ATTOEHir  Ain>  CllBBI. 

Sti  Costs —Tazaiioh  o*  Cobtb. 

[I.  L.  B.,  18  EoitL,  189 

X  Ik  B.,  SO  Bom.,  SOI 

L  L.  B^  fi4  Calo.,  881 

8w  GzBcOmoK    ov   Dbcbbi— HosB    ov 

EzBCVnofr— CObm. 

[I.KB.,ieBonu,16S 

I.  Ii.  B..  17  Bonu,  U4 

.8m  LimiATiDH  Aoi,  1877,  AftT.  84 1  1B71, 

ABt.BG     I.  X..  B.,  1  Bom.,  358,  e05 

[LL.  Bt7Uad.,l 

J.-L.IL,  SaCalo.,  848,  86S  note 


1 1..  B.,  11  Calc.,%B5 
1. 1-  B.,  4  Som.,  631 
Ll..  B.,lSCalo.,2eB 
I.  Z,.  B^  18  Bom.,  S68 
Srt  BtiLBB  Of  HiaH  Corsr,  BovuT— 
BdlbNo.  183. 

n.i..B.,ieBom,isa 

I.  Ii.  B.,  17  Bom.,  514 

Sm    TBimOB     Aim     PUBCHABBB— IKTALID 

0.  B.  X..  B.,  A.  C,  86  :  10  W.  B.,  1S8 

1. NegUgeaim,  Liability  for.— 

I  f  ft  client  plu!«*  hinuelf  in  the  huid*  of  ad  attorney, 
ho  places  Umself  in  hli  han^  Id  reguri  to  all  mat- 
ten  haTiDg  connection  vrith  the  nit,  and  the  attain 
ney  moat  be  h«)d  liable  for  any  negligence,  even 
tbnogh  bis  client  do  not  take  prompt  action  in  the 
mattar.    AIlz  N0ckbb  Kbax  v.  Amubz 

[1  Hyde,  184 

B.    JteiiiaenO^—InUrJirenet  of 

CouH,  Qroiutdjbr, — Where  a  mate  and  crew  applied 
to  an  attcraey  to  obtain  for  theni  tbar  wagn  in  a 
(uit  ag^nat  theit  (hip,  having  6nt  obtained  an  order 
for  wagci  fnun  the  Ma^iate,  which  order  for  lome 
'reann  could  not  be  aiforced,  the  attorney  thcrmpon 
•tated  that  thior  cue  wa«  a  good  one,  and  be  required 
no  money  g  bnt  afterwardi,  finding  that  the  maeter 
wai  ming  the  ahip,  and  tli»t  the  proceed*  of  her  gale 
wonld  not  be  nifflcient  to  pay  the  wagei  of  all,  the 
attorney  let  the  proceedinga  on  behalf  of  the  mate 
and  o'ew  drop,  and  refnaed  afterward*  to  go  on  with- 
out fondi : — Eeld  that  this  was  aegligenea  and  want 
of  ikiU  in  the  attcntey  eofficient  to  jndity  the  tarn- 
mary  interference  of  the  Conit,  andto  wtmntitin 


AVSOBSEY  ADD  CIiTEXTT—eoiUinuad. 
making  an  order  for  the  attorney  to  proceed  with  the 
niit,  and  to  dqnivc  hint  of  ooati  already  incnired.    IH 

IBB  KATIBB  OB  AK  AlTOSHZI  ASS  PbOCTOB 

[1  Ind.  Jut.,  N.  8.,  806 

S. FowertooompromlBo— TTant 

ofetie»fteoiutiU. — A  decree  (embodying  thetemu 
ot  a  compromlae)  made  in  open  Court,  npoa  the 
crauant  of  oonnael  dnly  initracted,  ie  binding  ai 
betwem  the  partuee  to  the  mtit,  although  the  attorney 
of  the  detctidaat  baa  no  authority  from  hii  client  to 
emaoit  to  lach  decree,  or  even  thongh  ho  is  eiprpuly 
directed  not  to  compromise,  prcvided  inch  wants  of 
antbanty  is  not  known  to  the  other  side.  Sembla— 
That  snch  decree  is  binding  as  between  the  attorney 
and  his  client,  provided  it  embodies  a  reasonable  and 
proper  compromise,  and  Is  not  made  against  the 
express  directions  of  the  client.  JAOAyKAiB  Dab 
GlfBUBAXBBSAB  V.  Bakdas  Ottbubakbedas 

[7  Bom.,  O.  C  78 
—  Vldnolftry  re]a.tionBbip>- 

ag  ptaadtr  rtantneratioa  including 
proptrtgia  nil. — Suit  by  a  pleader  againit  biscllent 
to  enforce  a  contract  which  provided  for  the  payment 
to  the  former  of  a  large  remnneratlon  for  I^  services, 
indues  a  portion  of  the  property  in  suit.  Hald 
that  Bncn  a  contract  stands  on  a  different  footing 
from  one  biAweai  piivate  paacmi,  and  that  the  Court, 
befcs«  enftodng  it,  should  require  the  pUiutifF  clearly 
to  show  Its  MrnesB,  and  tint  no  undue  advantage 
has  been  taken  of  the  client.  It  is  necessary  in  such  a 
caae  to  look  to  the  whole  of  the.  circnmstancea  and 
the  substance  of  the  transaction,  and  not  merely  to 
the  language  of  the  tgreemaDt.  NniHOO  LAtr.  e.  . 
BrsSBB  Fbbibas         .        .        .       I'S.  W.,  I 


InttrMnlicm 


airdpartg—italeUar.— The {atarpotitiaa at  atbird 
party  doee  not  neecssaiily  afFect  the  fiduciary  relation 
between  Uie  legal  adviser  and  his  client.  TAYt.BB  r. 
Abkbbsb  kooHWAb  ,        .     4  W.  B.,  88 

6. Taxatiim  qf   lilt 

qf  eoiU — IfUtrett  tm  eottt — Rale  nf  itiitrett. — Hie 
pluntiif,  an  attorney  of  the  High  Court,  made  ad- 
vanCes  to  the  defendant,  a  banker  and  merchant,  for 
whom  he  had  been  and  was  then  acting  iu  certain 
litigation  in  which  the  defendant  was  engaged  in  the 

Ii;..h  Cjmr*.        At  ths  time  nf  thR  finh  Inui  in   1  RfSO. 


also  ovrad  Uie  pli^tifl  a  ._.„_ _..    _. 

which,  however,  np  to  that  time,  no  bills  ot  coats  had 
been  delivered.  Before  the  first  loan  the  plaintiff  de- 
livered bills  tor  all  his  costs  then  due,  ot  wtuch  time 
were  incurred  In  completed  and  othen  in  pending 
suits,  and  ctf  ered  to  have  them  taxed  g  but  the  def  en- 
dant  then  said  there  was  no  need  for  taxation,  which 


defendant.  The  first  was  executed  in  August  1 
and  the  principal  was  repayable  ta  February  1871. 
Interest  was  to  be  payable  at  13  per  cent,  per  annum, 
and  compound  int^eat  at  the  sams  rate  was  also  to  be 
charged  on  all  intwedi  in  airesr.  In  September  1870 
a  farther  advance  on  the  same  terms  was  made  and 


iizoabyGoo(^Ie 
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DIGEST  OP  CASES. 


Al-POBNTIT  AKD  OIiTEST—coaliHued. 
A  further  inart(csge  aiecnted,  which  included  the 

original  mm,  with  the  interert  then  due,  and  the  fur- 
ther advance.  Fntthar  advances  were  made  in  the 
same  way  iu  October  1871  and  March  1876.  In  all 
these  ttaniactiona  the  defendant  had  no  independent 
profMBonal  advice,  and  the  mortgages  were  prepared 
in  the  plaintifl'a  office,  bnt  not  charged  for,  Iu  a  mit 
to  recover  the  Bum  due  on  the  mortgage  by  nle  of 
the  mortgaged  property,  the  plaintat  abandoned  any 
■ccTunulation  of  interrat  since  the  date  of  the  third 
■mortgi^.  Sgld  that  the  defendant,  notwithrtand- 
Ing  he  had  declined  the  offer  of  the  plaintifl  in  1869 
to  tai  the  bill^  and  notwithstanding  the  dday  that 
tad  taken  place,  wai  entitled  (having  rtjard  to  the 
eeUtion  between  the  partiea  and  to  the  iict  that  a 
portion  of  the  costs  was  inonrrod  in  suits  then  pent 
big)  to  have  the  bilU  taxed  and  to  Tfr<ipmi  the  acoonnt. 
Under  the  ctrcDUutancea,  the  Court  wonid  not  infer 
vcqniescence  from  the  delay  on  the  part  of  the  defen- 
dant, not  did  the  plaintiffs  offer  to  tax,  and  the  de- 
fendant's refusal  of  Hiat  ofler,  debar  the  defendant  of 
bts  right  to  have  the  bUIs  taxed  in  the  nsual  way. 
B'ld,  also,  that  there  is  no  mle  which  prevents  an 
attorney  ■  from  taking  aecurity  or  otherwise  arranging 
with  his  client  for  the  payment  of  costs  which  have 
nctoally  become  due,  and  that  the  plaintiff  was  entitled 
to  sale  of  the  propOTty,  to  accumulations  of  interest 
pricr  to  the  date  of  the  Udrd  mortgage  calculated  by 
allowing  annual  rests,  to  interest  at  10  per  cent  as 
b^ng  a  fair  i»te  for  the  client  to  have  undertaken  to 
pay  when  tha  mort^gi^es  were  executed,  and  to  intei^ 

«*tOnhilO0rtl.     Ml)Hl>HCBD0BBe.B01IAlIADTBLAT 

p:.L.R,SCftlO.,47S 


ehoMt  iy  aitonuy  from  client.— T  had  acted 
trustee  and  agent  for  M,  and  F  had  acted  in  the 
place  of  T  during  I"s  temporary  absence.  T  and 
JF,  as  attorneys  iu  partnership,  did  solicitors'  work 
for  Jf.  T,  as  trostee  and  agent  for  X,  invested 
money  on  a  mortgage.  The  equity  of  redemption 
was  put  up  for  sale  at  public  auction  in  execution  of 
B  deoree  obtained  by  a  third  party  against  the  mort- 
gagors, and  a  portion  was  purchased  by  T  and  F,  as 
attorneys  hi  partnership.  Seld  that  there  was  no 
equity  c^np^ing  T  and  F  to  hold  the  equity  of 
redemptioa  for  the  benefit  of  Jf.  AmiMa— The  agent- 
ship  could  not  be  separated  from  the  attorneyship. 
Meld,  also,  that  nnder  the  circumstances  there  was  no 
equity  calling  fer  a  sale  in  snbstitntion  of  the 
foredofore  cUmed  by  Jf.  Maomitmbh  «.  Nobik- 
icoHKz  DOBBU  ,  .  a  Ind.  Jar.,  IT.  8, 160 
8,  "  TnuUet  ofitaoh 

•Mnt  rttainimg  attonui/  to  oontiaitt  tvil—Cott*.— 
Tha  contract  to  be  implied  from  the  employment  by 
the  trustee*  of  an  insolvent,  of  an  attorney  to  carry 
on  a  suit  already  commenced  by  the  insolvent  as 
plaintiff,  and  hi  which  such  attorney  was  retained 
for  him,  is  a  contract  to  pay  all  subsequent  costs,  bnt 
not  the  costs    incnrred  prior  to  such  employment. 

-  fisAKBAT  PaRDUBAKQ  C.  TBUSTKBH  OV  BHTraTAHHAB 

PtTBaBOTOKSAs  .    6  Bom.,  O.  O.,  198 


ATTORJirEY  Ain>  CIilKfil  T—eQntinutd. 

— The  pluutiff  obtuned  a  decree  agunst  the  de- 
fendant, but  before  Mtisfaction  of  the  decree,  the 
amount  of  the  decree  was  attached  in  the  bands  of 
the  defendant  by  a  third  person,  who  had  obtained  a 
decree  in  a  salt  against  the  plaintiff.  On  an  applica- 
tion by  the  attoniey  for  the  plaintiff  that  the  defen- 
dant might  be  ordered  to  pay  to  him  his  costs  of  suit 
ont  of  the  sum  which  had  been  attached  in  the  de- 
fendant's hands,  and  on  which  the  attorney  olauned 
to  have  a  lien,  the  Conrt  held  that  the  attorney  had  a 
lien  tor  his  costs  on  the  snm  so  attached,  bnt  that  the 
only  order  it  could  make  was  an  otder  to  the  defen- 
dant not  to  pay  Hie  sum  attached  to  any  one  without 
notice  to  the  attorney.  Nawab  Nunc  ov  Bbhoai; 
n.  Hbisalau.  Sul  .       10  B.  Ii.  XL,  444 


10-- 


-  Lien  for    eoti4 


to  rt^liBtrg, — D,  an  attorney,  who  had  a  1 
agunst  C  for  coats  on  the  title-deeds  of  certain  pro- 
perty belongii^;  to  C,  for  whom  he  had  been  acting 
in  negotiations  for  the  sale  of  the  property,  delivered 
the  deeds  at  the  request  of  C  to  ilf,  who  was  acting 
as  attorney  for  J,  an  intending  purchaser.  M,  on 
obtsining  the  deeds,  ngned  a  recdpt  for  them,  by 
which  he  undertook  to  "return  them  on  demand  with- 
onl  claiming  any  lien  for  costs  or  otherwise."  2> 
sabsequentty  ceased  to  act  for  C  in  the  matter  of  tha 
■ale  of  the  property-  of  which  J  became  the  pnr- 
cbaser.  The  title-deeds  remuned  with  M.  Seld 
that  D  was  entitled  to  have  re-delivery  of  the  deeds 
to  him  from  M,  even  independently  at  the  aipress 
contract  to  return  them.  He  did  not  give  np  posses- 
Hon  of  them  to  C  by  delivering  them  to  Jf,  though 
that  was  done  at  Cs  request.  In  tbe  kattbb  of 
Haoebbtiob  .    16  B.  L.  Bq  Ap.,  Ifi 


U.  - 


-  Lien  for  eoitt— 


0.  - 


in — Coeti — Lien   < 


cvoertd  is  client~~AttMiaent  of  fund  hy  ertditor. 


doenmenfi — Ditckarge  by  diiMotalion 
parlnerthip—Contraet  Ael  (JX  of  187%},  «.  1,  371. 
— Where  "a  firm  of  attorneys  dissolved  partnership 
after  the  death  of  a  client,  there  being  at  that  time 
papers  and  documents  belonging  to  the  client  in  th^r 
hands,  and  a  debt  due  in  respect  of  costs  from  the 
client  to  them, — Seld  that  the  diswlution  of  partner- 
ship operated  as  a  discharge  by  the  ftnn,  and  that  the 
attorneys  were  not  entitled  to  retain  the  papen  and 
documents  until  their  costs  were  paid,  bnt  were  bonnd 
to  band  them  over  to  the  administrator  of  the  client. 
B.  171  of  the  Contract  Act  does  not  give  an  attorney 
an  absolute  lien.  S.  1  provides  tliat  nothing  in  the 
Act  contained  shall  affect  any  usage  or  custom  of 
trade,  and,  as  no  part  of  the  English  law  is  incouMs- 
tent  with  s.  171,  cases  arising  in  this  conntry  ninst  be 
governed  by  the  English  authorities.  According  to 
those  authorities,  while  the  relation  of  attorney  and 
client  exists,  the  client  may  either  continue  to  employ 
the  attorney  or  chsjige  him.  When  he  clums  to  dothe 
latter,  the  attorney  bdug  willing  to  act,  be  cannot 
ask  the  attorney  to  give  np  paoers  in  his  possession 
without  first  satisfying  the  hen.  Ttie  attorney  has 
his  option, — he  may,  if  he  chooses,  either  go  on  acting 
for  his  client,  or  cease  to  act  j  if  he  adopt  the  latter 
course,  he  must  give  np  the  papers.  On  the  death 
of  the  client,  his  reprsamUtive  stands  in  exactly  the 
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•tme  poiition  with  ratpect  to  the  sttomt  j  u  tb«  elieut 
^d.    In  thb  lutTiB  o>  McCoxzixdale 

[I.  L.  B«  e  Ottlo.,  1 :  e  O.  L.  B.,  406 

ISt lAeafor  cottt  — 

Zim  o»  tramlatioii  of  deenmettlt. — If  ewn.  f  uid 
W  were  loliriton  for  ths  pUiDtill  in  tbii  ndt  from 
tU  oonunsDcemellt.  When  the  caae  mi  about  to 
appear  in  the  liet  for  htaring,  Hemn.  P  and  W 
wrote  to  the  plaintiff,  teqneating  her  to  i^d  then  an 
kdvanee  of  BI,000  to  enable  them  to  deliver 
briefi  to  conmwl.  They  recelTed  no  reply  from  tbe 
pUntiff.  irtio  afterwanU  obtnioed  leave  to  me  a*  a 
panper,  and  appeared  by  atber  »alic[tDn.  ICmcn.  F 
and  W  were  toWqnently  lerved  with  a  nhp<sDa  to 
nrodncei  at  the  heuing,  certain  traoilatioiu  and  other 
documeDta  relating  to  the  plaintilfB  cue  which  had 
remuned  in  th^  powwdon,  and  upon  which  the; 
claimed  a  lien  in  reepaot  of  ooeta  dae  to  them  bj  the 
pUntifF.  Seld  tbat  Mtmzt.  P  and  IT  could  not  be 
compelled  to  piodnce.  A  ■olicttra'  who  i*  diadmrged 
by  hit  client  holda  the  papen  entnuted  to  him  nb- 
Ject  to  Im  lien  for  coati^  and  the  pUntiS  by  her  oon- 
dnot  had  ffiuhuged  KtMTi.  P  and  ITfroln  bdngher 
wtliciion.  A  nlicito  haa  the  nme  lien  npon  trtliela- 
tioiMaahehM  opm  othvdocnmentB,  and  the  &ct  that 
they  have  been  made  bj  the  Court's  iaterpreten  nutee 
nomffermee.  Having  got  the  work  done  and  paid  for 
it,  he  need  not  part  with  each  traualaldona  or  produce 
them,  except  on  tenu  whioh  will  ucnre  him  againat 
band.    Bu  ExmibbjU  v.  Nabuiji  Waui 

[L 11 B,,  4  Bom,  868 

18. PraeticB—Coift— 

Attorneg't  li*» — Litu — Allaehiny  endilor — Fmid 
it  Cearl  atUuitd. — A  nun  of  money  had  beoi  pi^d  into 
Court  aa  admitte^y  doe  to  the  plaintiff  In  a  certain 
•nit  The  plaintiff  not  having  eatiefled  in  fnll  hii 
aUcmey'a  taxed  bUl  of  ooeta,  the  attorney  applied  for 
payment  ont  of  the  fand  in  Court.  Prenonily  to 
thii  apidicatlon,  the  fnnd  had  t>een  attached  by  a  third 
party.  Htld  that  the  attcmey  wa«  mtitled  to 
entoroe  liia  lien  aa  ^aloat  the  attaehhig  credttor  for 
all  coata  incnrred  np  to  the  date  of  attaclunent  i  that 
the  attacUng  creditor  waa  then  entitled  to  be  latiafled 
before  the  attoraey  conld  elaim  payment  ont  of  the 
balance  in  Conrt  of  any  emn  remalDiag  dae  to  him  on 
•Goonnt  of  hia  eoata.  Butbaiubtan  Bbpit  v. 
HvBKxFBOoKua.        .   1. 1..  B.,  16  Gala.,  374 

14.    ConBtraotive  oaMaa— Fraud 

im  lra»iaetic»  teitk  elitnt. — Tbe  Conrt  will  not  pre- 
nme  notice  to  have  been  given  to  hia  dlrait  by  an 
attorney  where  anch  notice  wonld  involve  a  ccofea- 
■ion  hy  the  attorney  of  a  fraud  practiaed  by  himielf. 
HoBiuui  Tmnixn  v.  HAnnrrAXBAi 

[19  Bom..  968 

X6. PnroliaBe  by  attorney  ftom 

ollsnt — Btnomi  traiuaetiou.—Tbie  principle  that 
in  tranaacticna  carried  ont  b;  an  attorney  for  a  clirait, 
the  attorney  ahonld  derive  no  baieflt  to  himaelt,  ia 
(anally  applicable  to  the  relationahip  of  vakil  and 
client )  and  in  tnumctiona  of  anch  a  natnre  Conrti 
abonld  be  carefnl  not  to  allow  them  to  bo  enforced 
In  the  name  of  a  third  penon  put  forward  aa  tbe 
real  plvntiff.    tvfxurs  Bibh  d.  Oioah  Bibbb 

[U  B.  Ii.  B^  60  note :  10  W.  IL,  460 


AfTTOBITXT  AST}  CUStSTS—eowlifnied. 
16. Attorney,  dumge  ^—Dif 

charge  of  aftomeg — Seftual  to  ant  till  oottt  at- 
rtadg  immrred  are  paid^Attomey,  DtUg  of — Proo* 
tia, — An  attorney  having  nndertaken  to  act  for  a 
client  ia  boned  to  oontinne  to  act  for  him  ao  long  a« 
the  reUtioDehip  between  them  of  attorney  and  client 
mbaial*,  and  nnleaa  discharged  by  the  client,  tt  ia  hia 
duty  to  proceed  with  tbe  itilisent  proaecntiim  of 
the  bnainees  or  matter  for  which  he  haa  i>een  retained. 
No  attorney  haa  a  right  to  inaitt  on  the  payment  of 
paat  coats  aa  a  condition  to  the  farther  proaecntion  of 
bii  client'a  canae.  By  declining  to  act  fortlier  for  a 
client  until  eoata  alreadv  incurred  are  paid,  an 
attorney  diachar^ee  himidf,  and  the  client  i*  entitled 
to  a  change  from  him  without  prepayment  of  hit 
eoata.  Quart — Whether  an  attorney  etiU  haa  a  lien 
on  the  papen  and  document*  in  hia  handi,  after  he 
baa  diachai^ed  himself  as  aforenld.  Basaioa  Ec- 
XAX  Hrrnx  t.  Eitbitii  Eokak  Ifmn 

[4  O.  W.  H.,  787 


17.  . 


-  Application  to  reatralD  at- 


torney ohangriag  BldMk— An  attorney  who  baa  ' 
acted  tor  a  party  to  a  anit  and  haa  discharged  him- 
self cannot  afterwardi  act  for  the  opposite  party, 
and  the  Court  will  restr^n  bim  from  doing  so  on  an 
application  made  for  that  purpose.  Earl  CholmoH' 
deUy  V.  Lord  Cliutim,  19  Vu.,  261,  followed.  BUf 
LALL  AfiABWALUB  V.  MOONIA  BiBIB 

p.  I<.  a,  6  Calo.,  70 


xa- 


-  Affretmtnt  a 


aaifg  ltUD»»»  attonuif  and  elitnt — Changt  of  at- 
iornty— Sight  of  attomtg  to  Ait  tamtd  ootU. — 
Where  Ti  an  atttnnej,  agreed  to  oondnctaanitforhia 
client  and  to  accept  B160  ha  his  personal  services, 
and  not  in  respect  of  ont-of.pocket  coata  and  counsel'* 
fsM,  and  in  the  event  of  his  client  being  succewful  to 
i«eover  lus  fnll  costs  bom  the  opponte' party  and  to 
refund  the  R160,  it  waa  Xald,  upon  the  diei^  desir- 
ing to  change  to  another  attorney,  that  he  could  do 
so  npon  payment  to  f  of  his  taxed  costs.  Qhabbxb 
JaiusAB  V.  NABBmTOsnr  Hisibt 

[L  L.  B.,  96  Gala,  760 


10.- 


XaZat  ofXadt-aa 

High  Court,  ruU  JTo.  BaO— Learn  of  Court  for 
propoied  change  ofailormty — Oroundi  upon  vhieh 
leara  vilt  ie'giveu  or  towMsU — Ptymemt  ofcoiU 
due  to  aftoruey. — Leave  will  not  be  given  by  the 
Conrt  for  a  change  of  attorney  under  rule  No.  S20  of 
the  Butea  of  theMadraa  High  Court  (which  providta 
that  leave  maab  be  obtained  before  auch  a  change  of 
attcmey  can  he  made)  nntil  the  coata  of  the  attraney 
are  fint  p^d  or  provided  for.  Bahasahi  Cobiti  s. 
Bufiar  Ckitti    .  L  Ii.  B,  98  Had.,  184 


90.  - 


Warraut  of  at- 


tonuy — Filing  appeal  through  another  attorney 
Kithout  diiehargiug  tie  former  attorney — Sanction 
to  proienuts— Appearance  Arough  another  attorney  • 
—CiM  Procedure  Code  (Act  XIF  of  1383),  t.  39— 
Selchamber^  Sulet  and  Orderr,  rule  98.— A  war- 
rant of  attorney  to  defend,  nnleas  specially  restricted 
in  form,  empowera  ao  attorney  to  act  for  the  defen- 
dant and  to  tstabliih  hit  groimd*  of  defence  in  hia 
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DIGEST  OF  CASES. 


ATTOBNEX'  AND  CLXBHTr—coneli^ed, 

Conrt,  whether  m  its  original  or  sppelUte  jorisdio- 
tion.  An  application  for  unction  to  procscnte  andei 
1.  196,  Criminsl  Procedare  Code,  ii  not  a  prooee^ng 
in  connection  with  the  anit  within  the  wot^  of  tho 
oridinal  warrant  to  defend,  kcd  ths  defendftnt  ii 
entitled  to  appeu'  through  k  new  attorney  witbont 
obtMnioK  a  discharge  <^  his  original  wkrrent  or 
retainer  in  favonr  of  the  original  attorney.  CAsau 
MUCIKHBB  V.  OOPAL  LALL  SBAL 

P  a  W.  IT^  M9 

9L  Delivery    of    bill   of  costs 

— Bight  to  mai»lai»  lait — Exetmtar. — There  is 
DO  law  in  force  in  India  to  prevent  an  execatiar 
of  an  attorney  from  muntaining  a  anit  for  bnsi- 
nsM  done  by  the  attorney,  without  hanng  pre- 
Tionsly  detirercd  ■  bill  of  costs  to  the  defendant,  and 
left  it  with  him  for  a  reasonable  time  before  brinnng 
the  action;  and  tho  fact  th&t  the  defendant  nad 
notice  that  tho  ,bill  was  to  be  refeired  to  taxktkn  Is 
immaterial.     Wileihbob  v.  Abbib  Biboab 

[8  B.  L  B.,  O.  a.  86 
ATTOBimKN  1'. 

See    LlIIDtOBD  AITO  TSNilTT— ConSTITir- 

iiOH  OF  Bbuiior— AoiHOwuvaiCBWT 

OP  TlVAltOE  BE  BBOBIPT  OP  RBITT. 

See  LAHSuns  akd  Tutaht— TsAHsraB 
BY  Laitdlobix 

ITotloe  of— 

See  BBQUIRATjOir  Am,  i.  49. 

[L  Ik  &,  18  Bohl,  86 
ATTOnozraEB. 


"  Atronoir-FnBCHAaEB." 

Bee  Caskb  ukdbs  Cirn.  PBOon>in»  Code, 

8.  2U— Faxtibb  to  mix. 
Sea  Cabbb  WDta.  Crrn.  FKOCBStmi  Codb, 

B.  iM4— QvBtiTiDice  or   SzBCunoii   ■» 

5sa  LllOTATIOV  Aoi,  1877,  B.  10. 

[L  L.  B.,  16  Oalo.,  703 
Set  Salb  fob  Abbbabs  op  Biitt — Biqhtb 

AITS  LUB1L1TIE8  DP  PUBdBASIBB. 

See  Salb  fob   Abbbabb    op  Bbtbwe — 

FDBOHABBBB,    BlftHTB  ABB  LlABmriBB 

Bee  SAI.B  Hr  EXBCtTTIOH  OP  DbOKBB— PUB- 
CSABBBB,  BlOHTB  07. 

See  Sale  ut  BxBOtmoB  op  Dbckbb — Frx- 

□HABiBB,  Title  op. 
S»e  Salb  th  BxBcnnoit  of  Deobbi — Sfi- 

TDia  ABIDE   Sale— BisRis    op   Fvb- 


AUTREFOIS  ACQUIT.  FI^EA  OT— 

See  Act  XII]  op  1669. 

[I.  I..  B^  ai  caio,  sea 

Bie  Ca«bb  tnroBB  CbiminaX  Pboobddbb 

CoDI.  1882,  s.  <I03. 
Set  DlBCSABOB  OF  ACCDBBS. 

[I.  L.  B.,  la  Had.,  86 

1.  former    trial     illofcal    and 

withODt  jnriadlotloiL^A  fonnfr  trial  set  adde 
aa  the  groand  of  want  of  jnriBdiction  and  illegality 


.d  trial. 


10 


AUOnOK-SAI^B. 

Ste  Sale  be  AucnOB. 


QUBSH  0.  HUTBOOBA- 

rBBSEAS  Pahdat  .fiW.IL.Cr. 

a.  Complaint  prBotioallr  iden- 

tioa], — Where  a  aeoond  complaint,  thoi^h  altered 
and  reTisad,  was  pnetieally  the  nune  as  one  on  whidi 
defendant  had  been  acquitted, — Beld  the  secotid  oon- 
rictian  was  iUegaL     QOTBBaifBKT  o.  Doulat 

[a  AgTK,  Cr..  8 

8, Criminal  trenpasa.  Trial  fbr, 

aftar  dlBmlaaal  of  aharge  of  rioting.— The  tUs- 
miaaal  by  tme  Conrt  of  the  charge  of  rioting  institnted 
b  J  Um  police  ia  no  bar  to  the  trial  by  another  Court 
of  a  charge  of  criminal  trespass  institnted'hy  atturd 
peraon,  arehongh  the  ivto  diai^es  may  anbatantiolly 
refer  to  tiu  same  occnrrences.  QuBBif  v.  Uoblk 
Shbixe  .    8  W.  B,,  Or.,  Kl 

4.   1 Vorgery—ainilarify  of  tigita- 

iure  ia  differtat  donunente — CWmisuI  Procedure 
Code,  1861,  r.  65.— D  was  tried  <m  a  charge  of  forg- 
ing, etc.,  docnment  A,  and  acquitted.  In  order  to 
prore  the  chai^,  eridetice  was  pven  in  respect  of 
anoth^  docnment  B,  which  was  also  allied  to  have 
been  forged,  and  the  prosecntor  nujuly  based  Mb  case 
on  Uie  sJleged  exact  resembUnce  betweeen  the  idg- 
natnres  to  A  and  B,  both  of  which,  it  wm  said, 
exactly  resembled  a  third  dgnatnre  admitted  to  be 
gennine.  Seld  by  Fkacooe,  C.J.,  and  Ekkp,  J. 
(Habkbt,  J,,  diiaenting),  that  the  acqnittal  in  re- 
spect of  the  docnment  A  did  not  operate  as  an  ac- 
qnittel  in  respect  of  the  docnment  B  so  as  to  enable 
the    accused  to    plead    atUreJoie   aaqmif.     Beo.     v. 

DwABXA  Naotb  Dutt 

[a  Znd.  Jul-.,  IT.  a,  87:  7  W.  B..  Or..  IS 

5_  -^ — — __  Disohargo  by  Sesalona  Conrt 
ibr  Irregularity  of  prooednre— CnnHital  Pro' 
etd^re  Code,  1861,  4.  SB. — Where  a  prisoner  is  re- 
leased by  the  Conrt  of  Session  on  the  ground  that 
the  proceedings  had  in  his  case  were  illegal  and  irre- 
gular, there  is  no  bar  nndei  s.  66  of  the  Code  of 
Criminal  Procedure  to  his  being  snbaequGntlj  tried 
and  ctBivicted  of  the  same  oflence.  QmuN  e.  WAhid 
Au  .  18  W.  B.,  Cr„  4fi 

ft Order  for  releaoe  of  acotued 

ae  galltl08B— ^mi»al.— The  order  lor  the  re> 
Itase  of  the  accused  m  nirdosh  (guiltless)  was  bdd 
to  be  an  acqnittal  and  not  a  discharge,  and  therefore 
to  have  exempted  them  from  a  second  trial  for  the 
Mme  offence.    Bahjot  Subbab  n.  Hibza  Au 

[  18  W.  Bh  Cr.,  10 
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AITTBSrOIS     ACQITZT,     PTJA      OT~ 


7. ^Frlal  for  mnrdAT  after  anqnlt- 

.  tal  of  grievoiu  hurt— OiWao^  iWidAir*  Codt, 
187a,  t.  i60,~K,  p.  M,  y,  Md  O,  appetbute, 
were  convicted  hj  ttM  Court  at  Sanloo  of  attempt 
at  murder.  Thsj  had  pieTionaly  been  tried  "by  a 
Deputy  Ibs^itimte  tm  a  ebarga  of  volnntaril;  causing 
Eiievoni  hut  founded  on  the  same  fccti,  and  JT,  P, 
and  if  wen  tben  Mqvitted,  while  If  and  O  were 
(ouvieted.  N  and  O  appealed  to  the  Court  of 
Seirion,  and  that  Conrt,  CMuidcriiig  that  the  eiidence 
■howed  that  the^  had  baen  gnilty  of  an  attempt  at 
murder,  forwarded  the  reoord  to  the  Hi^  Court, 
when  die  conviction  wm  qnaahed  and  a  new  trial 
ordered.  The  order  referred  opreeal;  oily  to  If  and 
O,  but  proceediogi  were  commenced  de  (toco  againit 
all  the  Ave  patoni,  and  they  were  committed  to  the 
Conrt  of  8eHi(m  for  trial  on  a  charge  of  attempt  at 
murder,  and  convicted,  sa  itated  above,  by  that  (Jouit. 
The  plea*  of  mOr^foit  Btmrtict  and  anlr^oU  acquit 
could  not  be  nrged  ai  an  answer  to  the  charge  on 
which  the  appellant*  were  convicted  by  anr  of  them. 
QciBH  V.  Pakiu         .  .lit.  W..  871 

& Thaft  Bud  rMwivlng   Btolsn 

proper^— .AijKiWa/  ofAarfit  q/**^.— Although 
a  penon  who  ia  convlctM  of  theft  eatiuot,  in  rcipect 
«f  the  Mune  property,  be  oonvicted  at  the  eame  time 
of  re<dving  itolai  property,  yet  a  perian  who  ii  ac- 
quitted cf  the  theft  of  any  propoty,  or  irtio  fi  uot 
charged  with  itealiiig  it,  may,  in  respect  of  the  Iden- 
tical uroprrtv,  be  charged  with,  and  convicted  of, 
recFivmg  it,  Knowing  it  to  be  rtoleu  i  m>  that  Uie  mere 
fact  of  a  perwn'a  having  once  been  acquitted  of  the 
ebaige  of  itealiug  any  property  deea  not  of  itielf 
prevent  hii  trial  at  any  futnre  time  on  the  charge  of 
recriving  the  mmc  property  knowing  it  to  be  ibden. 
" "— - —  .MW."    ~      '- 


Qdibk  p.  Ntu  Au 


r.  B.,  Or..  47 

8.  — FrevioiU  trial  by  oomj^tant 

Court— Trtoi  muder  Bombag  Abkari  Act  (Bom. 
Act  Vnfl8r8J,t.B,til.B,  anda.B8~CrininalFro- 
eed*r»  Coda,  i.  itOS,— All  offeucea  again  it  tbe  abkari 
hw  ^Bombay  Act  V  of  1878)  being  cogninble  by  a 
Magiitnte  of  the  leccnd  clau  (a.  8,  d.  G,  and  i.  G61, 
a  peraon  tried  foi  any  inch  offence  by  any  mch 
Kagiatiate  and  acquitted  it  not  liable  to  be  tried 
again  for  the  mme  offence  (s.  iOS),  nnlcN  the  acquit- 
tal haa  been  set  aitde  by  the  High  Conrt  on  appeal 
by  the  Oovemment.  Qcziv-BiCFaBse  c.  Gitbtadji 
Babjomi  .  rib B,  10 Bom.,  181 

la- 


Blngle  Mt  oonatltnttng 
Mveral  t^vaom— Fremont  aoqmttat,  wktti  mo 
har  to  f»rthtr  trial — Foirar  of  Appeal  Cowt  in 
diipoting  qf  appeal— MetriaU  Sffeet  bf  order 
diraetiag,  j«  tal*  niere  one  oat  eonHilatf  teeeral 
^aneet,  ami  tiara  lai  been  am  aeqtiftal  o* 
aomt  ehargaa  and  a  eomvietiom  on  othera  and  an  ap- 
peal/rom  t«ek  eonviBiton—"  Vardiet"— Criminal 
Froeednre  Code  (1880 k  a*.  936,  408,  and  4S3.~-The 
word  "  verdlet "  a*naed  tn  d.  (iQ  of  ■.  42S  of  the  Code 
of  Orinunal  Proeednre,  in  eaMi  where  am  Bccnaed  perton 
i«  tried  tor  Tarioni  Lffencea  arini^  out  of  a  ^gle  act, 
or  Kriei  of  acta,  aa  contemplated  by  i.  286,  taeana  the 
entire  verdict  on  all  tlie  cbai^M,  and  ii  not  limited  to 
the  verdict  on  a  paitivular  charge  npoa  wUcb  an- 


accuaed  may  have  been  oonvicted  and  appealed  againrt. 
Where  an  accused  person  is  chained  with  and  tried  for 
rarioni  cflencet  arising  ont  of  a  single  act,  or  aeries  of 
acta,  it  being  doubtful  wMch  of  those  offeucea  tlie  act 
or  acta  constitute,  and  where  he  has  been  acquitted  by 
the  verdict  of  a  jury  of  some  of  such  oBencM  and  c<m- 
victed  of  others  and  appeals  ag^nat  aneh  oonvicUon, 
and  where  the  Appellate  Conrt  raveracs  the  verAct  of 


I  the  charge*  upon  wUch  *neh  re 
to  be  held,  mch  retrial  muat  be  takoi  to  be  upm  all  the 
charges  as  originally  framed,  and  the  acquittal  by  the 
jury  on  the  previous  trial  upon  some  of  such  charge* 


of  Crmiinai  Procedure,  the  provisions  of  s.  403  in  that 
respect  ournot  apply  to  such  cases.  g^Tfl'"*  Dban 
UusAL  D.  Qdbbit-Bvpbisb 

CL  I..  B^  as  Cal&,  877 
AUTBEFOIB  COKTICT. 
Sat  Act  XIII  <u  1869. 

[L  I-  B^  ai  cMa,  aea 

ATA,  KOtODOM  OV- 

See  CiTU  PsQoiDiTBB  Coss,  IS83,  bb.  387, 
891  (18(9,  a.  177}  S  B.  I..  B^  A  a,  73 
AWABH. 

5m  Cash  uitdbb  Aoi  XIII  or  1848. 
See  Cuu  VHSBB  AzfiaIi — Abittkattos. 
See  Cabks  vkses  Abbitkiiion. 
See  Hunu  Bonvsisr  Aor,  m.  81,  SG,  28. 
[L  K  B.,  la  Had.,  1 
Sea   Cuis   inrsis  Biasr     at    Stnt— 

AwjIkds,  Sottb  DOBoiBimra. 
Sea    Skaixi   Cavbb   Cotm,   HoruaBix— 

IroUDIOTIOK— AXBITKATIOII 

[3  IT,  W.,  17 

T  IT.  W,  388 

LL.B^iaUad.,844. 

Saa  Spbotax  OX  SROOim  ArrsAir—SiuLL 

Caubb  Coubx  StTHB—AwABD. 

[4  B.  K  B-  Ap..  Sa 

13  w.  B.,  aas 

7  JH.  W„  167 

See  Casib  vttobs  Sttstr  Awah>. 
■         AppUastlon  to  fll»— 


Sae  CCBTmOATB  OW'  ADWVIBTBATJOir^ 
BlOBT  TO  BUB  OB  BZBCUTS  DsCXEB 
1VIIB0DT  CBKTmOACR. 

[L  lb  B.)  16  Bom^  240 
See  Cmtb— Sraout  Casbs— Awabd, 

[8  B.  Ii.  B..  A  C,  848 

11  W.  B,  104 

Sae  OUiXDUX—TtjmMs  ahd  PewsBs  or 

OiTASDiAirB    .  L  Xb  B.,  U  Cal&,  334' 

See    JOMBDiOxiOK— StrjTB    job   Land— 

GBBSBUCiSBB. 

[X.L.B.,  SCalc:,  4« 
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DIOESH  OF  CASB9. 


AYTABJi—eoMliidtd. 

See  LnoTiTiOH  Am,  1877,  abt.  176. 

[L  L.  B^  7  Oslo.,  883 
8  O.  Ii.  B.,  209 

Claim  nndar— 

8te  ATTAOHjaHT— StraiKfra  oi  Aitach- 

ICIXT  — EZFBCTAKCY. 

[7  &  L.  B„  ISe :  U  Hoors's  L  A,  40 

Sfibotof— 

&>  Hiitiin  Law,  Joikt  Fuoxy— Natvbh 

ov  JoiBT   Fauly   un>   PoainoK  or 

UuiAOiB  .  Lli.IL.ie  A1L,28I 

Set   Jtjbibmohoh— TBWUfiirrAa*   Aim 

IsranATB  Jubismoticw. 

rii.  X..  B.,  90  Bom.,  S36 
1. 1..  B..  ai  Bom.,  886 
Sm  Natab  ITaeik'b  Dibtb  Act. 

[K  B.,  18  L  A.,  80 
L  H  B..  19  Gala.  DS4.,  742 
See  Favohayei        .  L  Ii.  B.,  16  Kad..  1 
See  Bbb  Jm)iOATA— ADJVDiCATiona. 

[L  L  B,  18  Oala,  4U 

Ik  B.,  18  LA.,  78 

LL.B.,181fttd..a0O 

L  U  B.,  20  Mad..  480 

IiOMof— 

See  EnsBHoa— CiTiL  CAflBa— Sbcovdabt 

BnoBKOB— LcwT  OB  Dbstboyid  Doov- 

uxsn     .        .  L  I..  B,  IS  Hod^  881 

[LIkK,lSlIftd.,99 


BAD  FAITH. 

See  Cabbb  ttbsbb  IiraOETXlfOY— Ihboltbmt 
Dbbiobb  undxs  Citil  Pboobdcsb  Cokb. 
BAIL. 

See  Abbbbt— Cbivthaz  Asbbbt. 

[L  Xi.  B^  14  AIL.  46 

on  arrast  of  Bblp. 

Sm   Cosn— Spbdial  Cabib— AsubaiiTy 

ABS  VlOB-AsinBALTY. 

[L  I..  B.,  17  Colo..  84 
&■  Ba^taob      .     L  Ii.  B,.  17  Gala.,  84 

Order  fbr— 

See    MAaiBTHATB,     JtmisDioncH*     or— 

POWIB  or  MAaiBTBATBS. 

[L  Ii.  &,  aa  Bom.,  649 

FettUon  f or— 

See    Fbaoticb— CBiimtA£    Cabbb— Fan- 
TiOT  roK  fiAiz  L  I..  &,  IB  Bom.  488 

L  Aoonaed        peraon — Criminal 

Preeedure  Code,  1873,  e.  390 — Cimvietei  perio* — 
Seniome  Judse.—The  Conrt  of  Bmuon  hM  no  power, 
under  c  390,  Act  X  of  1872,  to  admit  a  convicted 
penon  to  bvl,  a  conei^ed  ptrion  not  being  an 
aeenied  perim  witbin  the  meaniog  of  that  section. 
Qdebm  r.  ToAECB  Febbhad  .  L  Ii.  B.,  1  AIL,  ISl 


a. Blaoharge  for  wMit  <rf  tiwt- 

Auaoa—CrimitnA  Proeeiure  Code  (Act  XXV  rf 
ISeiJ,  1.  31A~AH  X  <^  1873,  :  flS9.— Iha 
accDted  in  a  cam  of  dacdt;  and  ■ 
charged  b^  the  Hagiitrate  tor  want  o1 
the  sams  time,  he  ordered  them  to  gtre  Mcnrity  ta 
the  Koomit  of  fiWO  to  apptar  before  him  an;  ld«« 
within  di  months  if  called  upon.  The  Judge  refoied 
the  qnotion  of  the  legality  of  tha  or£r  to  tb* 
Bigh  Court,  by  whom  the  order  for  aecnrltj  wa« 
qnaihed.    Bamlaz  Tbwabi  d.  Suteabax 

[1 B,  L.  B.,  B.  K.,  28 :  10  W.  B.,  Or.,  S4 

8.  Inaolvent     oonvlotod    and 

sentenoed  to  Imprlaonment  under  a.  60  of 
the  Inaolvent  Aot  (Stat  11  &  12  Tiot.,  a  21) 
— Appeal  bg  tmolvenl  mttdert.  73— Pokwt  nfSiglt 
CcHtrt  to  admit  iaeotfieiil  to  bait  peniitiff  appeal, — 
An  lniolT«nt  waa  convicted  by  the  Inaolroit  Comt  of 
an  offence  under  i.  60  of  the  IncUan  Inaalrait  Act 
(Stat.  11  &  la  Vic  e.  21),  and  aaitenced  to 
impiiwnment.  Under  i.  7S  of  the  Act,  he  appealed 
Bsainet  the  debldon  and  tentence  of  the  IniolTeat 
Coatt,  and  applied  to  be  adioltted  to  bail  pendhig 
the  heariog  of  hli  appeal  Held,  refnaing  the 
application,  that  the  Bigh  Conrt  had  no  power  to 
admit  him  to  bail,  la  laa  lui^aa  ot  HoBiUBn 
AsDaam  HOBiuan  L  I,.  K>  17  Bom.,  SM 

4.  Power  of  Seasltma  Oonrt  to 

admit  to  ba.il— Criminal  Froeedure  Coda  (Act 
XXV  of  1961J,t:  iS6,411.—i.favla  ientcnced  to 
one  nuxith'i  unprJtonment  b;  a  Uagiftrate,  boia 
wUch  «entoice  no  appeal  ie  allowed  aiider  a.  Ill  of 
Act  XXT  of  1831,  ia  not  an  accnaed  perKm  within  the 
meaning  of  ■.  486  of  the  aame  Act,  >o  as  to  be  ad- 
mitted to  bail  by  the  Conrt  of  SeMion,  when  hit  caae  ia 
referred  to  the  High  Comt  nnder  %.  M4  of  the  game 
Act.  QKuir «.  KAHrasKAirABATAB  Bavsaxhuban 
[1  B.  14.  B.,  A.  Cr.,  7 

BAea>n  Vixra  v.  Hohixdbo  Nabaik 

[10  W.  B.,  Or..  16 

B,  Further  xwxMDA—Svidenee  ijf 

guilt — Neeettilg  of  faiitig  evidence  before  refntiag 
bail. — When  an  accused  penon  is  flnt  brought  before 
a  Magistrate  aad  a  remand  is  required  b;  the  prut- 
cntoT,  it  is  ordinarily  snffldent  to  show  by  the  evi- 
dence of  a  police  officer  that  the  police  are  in 
possession  of  infomiation,  believed  to  be  rdiablei 
that  the  aocnsed  has  oonumtted  an  offence  j  but 
when  the  accused  is  again  bninght  np  after  reuaiid 
and  a  tnitbes  remand  1«  needed,  aome  direct  evid^«a 
of  the  gnilt  of  the  accused  should  be  required  to 
joitify  the  IfsgUtrate  in  lefnitng  bidl,  aad  with 
each  remand  the  necessity  for  ^aduction  of  evi- 
dent of  guilt  beoomea  stronger.  FoianrBAXi  Ceb^ 
«.  Qimx  L  I..  B.,  6  Mad..  68 

ft  Criminal    JVoe*. 

dmre  Code,  1873,  ee.  190,  IM—Memand  of  oan  for 
evidence — Judicial  proeeedinjf — SeatonaMe  yrenmd 
for  remand  not  mpported  &y  swora  ieelimomg. — 1^ 
proceedmg  in  which  it  has  to  be  detwmined  whetbo' 
an  accus^  person  should  be  admitted  to  bail  by  a 
Magistrate  ii  a  judicial  pioceeding,  and,  as  snch,  oog- 
ciiable  by  the   High   Court  niuler  s.    287   of   the 


iizoabyGoo(^Ie 


(  en  J 


DIGEST  OP  CASE3. 


Code  of  Criminal  Picetiate,  1872.  8.  194  of  the 
Criminal   Piocednra   Cod^   1872,  mut  be  re&d  u 

a  proTiio  to  ■■  190,  and  antboriics  t.  Hagigtmte 
for  reaoaiiable  canie  to  remand  an  accased  person 
to  jail  withost  examining  an;  witnenes.  Where  evi- 
dence nu  available,  tint  it  appeared  necMjary  to 
the  Magiitrate  tu  defer  tlie  eiamuiBtion  of  nitQrswB 
Id  order  that  fnrther  evidence  might  be  prodnced 
{■0  that  the  enquiry,  irben  commenced,  might  be 
ccntinnoni), — Sel4  that  mcb  a  reaaon  recorded  by 
the  Hagietntft  altliongh  not  awom  to,  jnetifled  a 
remand  for  Ave  daja  and  a  farther  remand  for 
fonr  days.  An  accrued  person  has  a  right  to  have 
the  eTidenee  Bgainst  bim  recorded  at  as  early  a  period 
as  poidble,  and  the  fact  that  there  ii  or  may  be 
a  great  body  of  evidence  forthcoming  against  biin 
is  not  a  gronnd  for  detention  for  an  inordinate 
period.  Per  Kekbih,  J.— When  a  Maglrtrate  defers 
the  examination  of  witnesses,  adjonms  (he  enquiry, 
and  remands  the  prisoner  nnder  a.  IM  of  the  Code 
of  Criminal  Procedure,  187S,  he  is  bound  to  eipresa 
clearly  on  the  record  the  reasonable  canse  &om  which 
such  action  became  necessary  or  advisable.  Uani- 
uv  Hdsuj  e.  QuBiH  .  L  H IL.  6  Had.,  63 

7. Fow«r   of  Blngle   Judge   of 

High  Court,  pending  A-ppBol—Seleait  o» 
tail, — A  single  Jndge  of  the  High  Court  may 
order  the  release  of  a  piaoner  on  btui,  pending  the 
hearing  of  an  appeal.    Qdben  c.  Jaioo  Sikdab 

[W.  B.,  1864,  Cr.,  IS 

6. Dfaoretion  of  Unglstrate  to 

Moept  or  refose  bail— The  refusing  or  accepting 
bul  is  a  Jndicial  and  not  merely  a  ministerial  duty, 
•ud  a  sdsUke  in  the  performance  of  that  daty 
withont  malicfl  will  not  be  nifflcient  to  ■nstain  an 
action.   P^BAltKVaAJi  Kababata  FavtuiiD  v.  Stfasi 

[&i[Bd.,see 

ft Coatempt  of  Coort— Cn'miaol 

Proeeduri  Code,  1861,  i.  J6S.— In  a  case  of  con- 
tempt, the  Court  before  which  the  oSence  ia  committed 
ia  bound,  under  s.  163  of  the  Code  of  Criminal 
Procedure,  to  accept  bail,  if  sufficient  bail  ia  tendered. 
(jrasH  o.  CauiniBB  Sihxdb  Hot 

[laW.B.,  Cr.,18 

10,  Power  of  SeasioiiB  Jodge  to 

giTebailpendlngreferanoetoHlgli'Coiirt.— 
A  Sesaions  Judge  has  no  power  ia  release  on  bail 
persons  convicted  by  the  Magistrate,  pending  b 
reference  to  the  High  Court  under  Act  X  of  1872, 
a.  2S6.  AsASHtnr  Muhdiil  v.  Htav  Ehajc  Takas- 
oiKB 94  W.  B.,  Cr.,  7 

IL AdmlBoion    to     ball    after 

BVnteaea— Crtmifw;  Procedtire  Code,  1872,  t.  390. 
—Act  X  of  1872,  B.  390,  refers  only  to  the  period 
during  which  a  case  ia  nnder  enquiry,  and  when  the 
party  concerned  is  atiU  In  the  jwsition  of  an  accused. 
The  fieadons  Judge  has  no  power  to  admit  him  to 
bail  after  he  ia  aentenced  and  convicted.  QuBlN  r. 
Bak  BDiToir  MooxEBjn  34  W.  B.,  Cr.,  8 

QuiEK  e.  Kakhai  Shahu  .    SS  W,  B.,  Cr.,  40 

IfoHXHB  MCKSirii  c.  Bbolahath  Huitdvl 

[8ai..R.40i 


BAIL— fottcIffifnT. 

MOBBSH  Hfhduii  v.  Bbouhath  Biswas 

(3  C.  L.  R.,  406  nota 

IS. ZUegsil  praotlee—P  o  1 1  o  e- 

offlcer— Court,  duty  of— Criminal  Proct' 
dart  Codi,  t.  844.'—-Tbe  practice  of  leaving  to 
the  police  the  decision  as  to  the  anfHeiency  of  btS, 
when  bail  has  been  ordered  by  the  Court,  is  contrary 
to  law.  The  dnt;  of  deciding  as  to  ita  lufflclency  or 
otberwise  ia  with  the  Court  Wlf  and  not  with  the 

police.         QUBBH-EMfBUB     V,    OATITBI    PBOBrHM* 

Gbobai^  .        .  L  Ih  R..  la  Calo.,  466 

See  Cabbb  trHDBB  Cabbibbs. 

S*e  HOTSL-EIBPBB  AND  QCEBT. 

[I.  Ii.  B.,  38  AIL,  16« 

Ste  Casbb  wsbb.  Bailwax  CoKfANy. 

BAUJOUTT. 

See  CoHTBACT  Act,  B.  108. 

[isai..a,4S 

20  W.  B..  467 
X  L.  B,,  9  AIL,  808 
Stt  CwTFBACi  Act,  a.  178. 

|XL.B.,8Cb1o.,9B4 
See  DAiuaiS— MiABima  ams  Abbbbbubxt 
01  Dakaqis — Bbbach  Of  Cohtbact. 

[L 14.  B.,  a  AIL,  766 


'  I>aw  appltoftbla  to  tho  mo- 


ftutil— Sa^i'si  law.— The  general  principles  of  tha 
law  of  bailment  are  applicable  in  the  mofuani,  and 
they  are  substantially  the  lame  ae  those  which  pre- 
v^l  under  Engliah  law,  Doohub  Fusab  e.  Shook 
CHlBDPiut         ....    17W.B.,»0 

a. ITon-deliTerr  of  goods— flaiVsa 

— Onm*  probandi. — A  aent  cotton  to  B'a  acrew- 
house  to  be  screwed.  It  was  placed  in  fa  godowns 
in  charge  of  which  vras  a  servant  of  B't  who  kept 
entries  of  cotton  received  and  ^ven  ont.  JB'e  dnr- 
vran  kept  the  key  of  the  eodowns.  B  provided  dun- 
nage )  no  not  was  pud  &r  godown  room,  but  it  was 
shown  that,  on  several  occasions  when  cotton  had 
been  left  by  owners  for  some  time  in  the  godowna  and 
removed  unacrewed,  cent  had  been  paid  ;  and  It  waa 
allowed  that  it  wa*  for  the  mutual  interest  of  both 
partica  that  the  cotton  should  be  ao  kept.  The  custom 
was  that  the  screwing  charges  should  be  paid  by  the 
purchasers  of  cotton,  to  whom  it  was  delivered  by  S, 
by  the  direction  of  the  vondori.  In  an  action  by  A 
for  the  non-delivery  of  some  of  his  cotton, — Selit 
per  NoBKAB,  J.,  that  B  waa  a  gratnitona  bailee  of 
the  goods,  and  that  he  was  only  bound  to  account  for 
the  maimer(in  which  they  bod  been  kept,  which  he 
had  aatisfac^rily  done.  A'a  suit  must  be  dismissed. 
Decree al&TnedoD  appeal;  but  per Pbacock,  C,J. — 
QMcrs— Wat  B  a  bulce  at  aU  7  Per  Huur,  J.— 


lizcdbyGoOt^Ic 
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DIOEST  OF  CASKS. 


BAIIJS.EJ!rr-~<!imeluded. 

S  mi  s  bulee  for  cuttodj,  but  not  *  gnttaitoiu 

bailea.    Hoolckabs  c.  BoBimoir 

a  B.  X..  R,  a  O,  66 

8, Seisareof  goods— Jnterplcadar 

nit—CorUSxaetlion  of  dtent  of  Small 
Camta  CoM-f—Act  IX  cf  1860,  t.  88.— A  abUined 
B  decree  in  the  Snmll  C>aH  Omit  Kgrninat  B.  In 
eiecntion  of  tbs  deeieei  good!  belongli^  to  B,  but  tn 


belongbv  to . 
«  (siud  by  a 


terpleadsr  anit,  nndar 
cover  the  good*,  fftld  the  pledgee  wu  entitled  to 
hKTe  the  goodi  relesMd  to  him  knd  to  hkve  the  eoati 
of  hia  niit  pnid  b;  the  eiecntico-oreditor.  BHUtn 
Qoruayn  p.  Houohab  Dab 

[fi  B,  I..  B.,  Ap.,  81: 14  W.  B.,  808 

4. BaUea's  llaa  for  work  done— 

Wort  done—Comtraet—Qaamimm  uttrwit—Jut  IX 
of  ma  (Cimtrant  AH),  t.  170.— S  deiivered  J  so 
organ  to  repair,  J"  promliini;  to  npur  It  for  BIOO.  J 
Bubaequentl;  refawd  to  repur  it  for  that  ram,  and 
claimed  to  be  entitled  to  retun  the  o^an  nntil  he  ts- 
CDiTSd  certun  remonention  for  thg  work  done.  Said 
that,  OS,  where  there  ii  on  eipreu  oDn^«ct,  it  mnit  bo 
performed  in  its  ontiroty  or  nothiag  eon  be  cUmed 
nnder  it,  and  them  ii  only  room  for  a  q»a»lmm 
mernii  claim  where  no  ezpren  contract  hoi  been 
mode,  J  woe  not  entitled  to  retain  the  organ  until  he 
was  pdd.    SKcniBB  s.  Jioax 

CL  I-  B.,  S  AIL.  ISO 

BALAHCB  OF  ACCOUITT. 


BALANCB  sujutrr. 

8t»  SUKP  AOT,  1870,  BOS.  I,  OL.  1. 

CL  L.  B.,  US  C»lo.,  162 
BAZXOT  TOB  J1IST. 

Bte  Iwx  .    L  lb  Bq  1  Bom.,  4Ba 

BAlTDEnS. 


Bte  HiiDV  Law—lxBBsiujrox— Spmui 

Hubs— Malbs. 
Set  EiHDir  Law— Imnaaurin— SPiDiAx 

Hbixb— Fbicauis. 

BANIAK  or  flBM. 

Bet  Lmr  ,    L I^  B.,  16  CtOo.,  C78 
[L.  B..  18 1.  A,  78 
LiabilitT  of— 

S«  PbIHOIFAL  Aim  AOBHT- LUBIHTT  OP 

AoBHi  .  2  B.  Ik  B„  O.  C  7 

[2  Hyde,  129:  Cor.,  47 

Bourke,  A.  O.  C,  117 :  2  EEyde,  801 


BANIAN  07  VlSM—eoiiel%dei. 

liien  ot  on  soods  onder  sgrM> 

meoit  with  firm. 

8tt  FABmsBHi?— Brann  aitd  Liabhi- 
los  01  Pabihbbb. 

[8  B.  Ik  B.,  O.  a,  60 
BAITK  HEHOBANHUU. 

See  Stamp  Act,  1869,  bob.  II,  ol.  7. 

[L  L  B.,  4  Calc,  820 

BAKK  or  BBZraAI.. 

See  FBB80>Bir<rr  Bahxb  Aot. 

[L  L.  B.,  6  Calo,  800 
Aot  IV  of  1862,  H.   lO^Zoau 


prcliibition  against  the  Banl  toldng  land  ai  tc- 
ciuity  far  a  poit  loon  and  an  existing  debt.  Ibbabik 
Asm  v.  CBiriKBHAirE 

[7  B.  I-  B.,  658;  16  W.  R,  903 

a Aot  XI  of  1878,  BS.  17,  ai- 

Begittratiott  oftriaufer — BigXt  of  Bant  to  r^flue 
to  rtgitter. — The  B^k  of  Bengal  is  entitled  to  m- 
fnie  to  register  a  trantfer  of  shares  when  Uie  applica- 
tion is  made  dnriog  the  time  the  transfer  books  of  tho 
Bonk  ore  dosed  nnder  the  powers  given  by  s.  81,  Act 
XI  of  1876,  and  after  a  pnblic  notification  in  accord- 
ance therewith.  Thon(^  the  Bonk  may  not  have 
Ken  this  roMim  for  not  registering  »t  the  time  of  ' 
appliottioD  being  mode,  they  are  entitled  to  avail 
themselTOs  of  it  nibHqnently,  whai  a  siut  is  bronght 
to  oompel  tham  to  register  the  transfer.  8. 17  of  let 
XI  of  1876,  which  entitles  th^  Bonk  of  Bengal  to  re- 
fase  to  register  the  transfer  of  iharea  until  payment 
of  any  debts  dne  by  the  person  in  whose  name  the 
shares  stand,  refers  mly  to  debts  which  are  presently 
payable  i  therefore,  where  JI  was  indebtnd  to  tho 
Bank,  and  gave  bills  as  security  therefor, — Reld 
the  Bank  would  not  be  entitled  to  refuse  nnder  s.  17 
to  register  the  trtmsfer  during  the  cnnvncy  of  the 
bills.  WyrsooaxovuTi  Box  c.  BatisI  ov  Behsu 
[I.  Ih  B,  8  Coao,  882 : 1  C.  I..  B,  607 

BABK  OF  BOHBAT. 

See  Pkbbidbhox  Babkb  Aot. 

CI.  I-  B.,  24  Bom.,  860 
BAITEXB  AND  CUS'TOICBB. 

5e«  Ldotatiob  Aot,  1B77,  art.  S9. 

[I.  I..  B^  18  Bom..  S38 

Ste  LnOTAiiOB  Aot,  1877,  AKT.  60  (iBE9, 

«.  1,  OL.  9)  .10  Bom.,  800 

JX  L.  n.,  16  Cftlo,  SB 

L  L.  B.,  18  Xad..  860 

Fftyment  of   okoque— Jm'iettee. — 

Case  in  which  it  wm  held  on  the  evidence  that  tba 
revpondent  Bank  had,  on  the  presentation  by  tha 
appellants'  (errant  of  a  cheque  drawn  npon  it  in 
favour  of  the  appellants,  fiuled  to  pay  the  same 
in  such  manner  as  to  be  dischSTg^  of  its  obligation. 
LalIi  Ckard  v.  Aoba  Bahe       Ii.  &,  16  L  A^  Ul 


lizcdbyGoOt^Ic 


DIOEiST  OF  CASE3. 


(    660 


BANEBBS. 

1. Deposit  at  taanay— Obligation 

to  Jcttp  fumdt  ttparatt — JBreaeh  qf  inut— Commit - 
»io*  agentf.—Tbe  innlTenta  earned  on  bniiiini  &■ 
bwiken  and  oomnuidon  sgeati,  rectoring  the  money 
vt  tbeir  comMueiits  cm  deporit,  for  Lnveatment  or 
for  remittacce,  chai^ng  ■  commitnon  on  wch 
traofKctioD,  and  illoiring  4  per  cent.  Interest  on 
dcpndti.  An  oppoung  creditor,  one  ofth^r  coniti- 
tneoU,  loit  tbem  in  April  1879  a  letter  initnict  ing 
them  to  invett  B4O,O00  in  municipal  debentnres. 
The  inaolTaiti  failed  in  Noyember,  and  it  wai  found 
1  the  evidencs  tliat  they  coaid  not  have  procnied 


porehaied  R18,000  worth  of  inch  debenturea,  and 
were  debtun  to  the  oppoaiiig  creditor  for  the  balance. 
Seld  that  the  money  vai  in  their  handi  ai  banken, 
and  not  m  agents ;  and  thii  being  lo,  they  were  not 
bound  to  keep  the  1140,000  separate  from  thdr  own 
fundi,  nor  even  after  the  letter  received  in  April  to 
■et  it    apart  for   inTeitment,    I>  vbm  iuttbb  o> 

THB  PFIITIOK  OV  COWII 

[L  I..  B.,  e  Oalo^  70  :  7  a  I..  B..  18 
-  XiOBB   of  hnndi — Negligenet — 


Criminal  act  of  Ba»lt  4ervant.—A  «ent  a  handi  by 
pott  to  a  hank.  The  bank  presented  it  for  payment  by 
one  of  ita  Mrranti,  B,  who  bronsht  it  back,  reporting 
that  payment  had  been  refnied.  The  manager  of 
the  bank,  with  the  intention  of  retaming  it  to  A, 
placed  it  In  an  enveli'pe,  Beal«d  and  rtamped,  which 
wai  laid  inpon  the  table-ready  for  the  port,  it  brang 
the  cutom  of  the  1:»ak  to  poit  all  letteri  in 
that  manner.  The  handi  did  not  reach  A,  and 
it  afterward!  appeared  that  B  preiented  it  for 
payment  the  following  day,  .and  obt^ed  caih 
for  it.  Seld  that  the  bank  wai  gnilty  of  mch 
neglect  aa  to  render  it  liable  to  A  for  the  amount 
of  the  bun^.    PaoPU'e  Bahk  v.  Qbbabd 

[B  Hyde.  67 


ttemritji^  vriih  bank  to  tecun  debtt  dma  lo  bank. — 
Hie  plaintiff  depoiited  certain  iewela  with  the  defen- 
dant tank  to  eecure  certain  (Tehta.  Afterward*  he 
pud  the  Kcnrod  debts,  and  demanded  the  retnrn  of 
the  Jewell  being  then  otherwiae  indebted  to  the  bank. 
Seld  that  the  plaintiff  wai  not  entitled  to  recover 
the  Jewell  without  diicliargiag  the  other  debtfc  unleM 
be  proved  that  the  defendant  had  tgretA  to  give  np 
it«  general  lien.  Kuvsas  Uatam  t>.  Bakk  ov  M adbas 
p:  I..  B.,  19  Kad.,  S84 

4.  StoMng  eompany 

rtgitltred  mttdtr  Companiei  Aol  (VI  of  1883J— 
Criminal  brtack  of  tmtt  bg  baaktr—Faymint  tff 
dividt*d*  dishoneillf  out  of  dapotiii — Dirtefort — 
Manager  mtd  aeoo%»ta»t — Perton  tntmtttd  mtk 
proptrlv  or  wilk  dominion  ovtr  properiv — Agent 
—Penal  Code  (Act  XL  V  of  1S60J, «.  109, 19X,  409, 
and  4ia— Cheating— Making  falte  balance-iieet 
—CompanUt  Aei  (T  of  1882),  e.  215— Criminal 
Frondnre  Code  (Aat  t  of  1882),  ,.  JBSS.— When  a 
n  iti 


BAZVEXBS— comiiwaA 

to  pay  dlvidendi  to  ihareholdera  at  a  time  when  tbs 
bank  ti  inaolvent  and  cannot  legally  pay  dividsndf< 
In  the  caae  of  a  bank  regiatcred  under  the  Indian 
Companlea  Act  aa  a  company  limited  by  abarei,  and 
governed  by  the  regulationa  contained  in  table  A  in 
the  fint  Khednle  to  the  Act,  it  wai  held  that  ths 
directora  had  dominion  over  the  property  and  the 
management  of  the  fnnda  of  the  buik  i  that  they 
were  bound  not  to  pay  dividend!  eicept  out  of  the 
profit!  of  the  bank ;  and  that,  if  they  diahoneatly,  that 
b,  knowingly  and  intentionally,  paid  dividend!  to  the 
ebarehold^  out  of  depouta  when  there  were  no 
profit!,  intending  to  came  gain  to  themeelveaorothtra 
to  which  they  were  not  entitled,  or  to  cauie  wron^fnl 
Ion  to  other  perami,  they  were  gnilty  of  criminal 
breach  of  truit  ai  banken  under  i.  409  of  the  Penal 
Code ;  but  that  the  manager  and  the  acconntant  or 
aMiitant  manager  were  not,  within  the  meaning  of  the 
aection,  peraona  who  were  entmated  with  property  or 
with  dominioQ  over  property  as  bankers  or  agenta,  and 
therefore  did  not  come  directly  nnder  a.  409.  tboagb 
they  might  be  gnilty  of  abetment  under  a.  409 
read  with  s.  100,  by  conapiring  with  the  directora 
to  oommit  criminal  breach  of  tmit  if  they  aisiated 
the  directora  to  obtain  the  lanction  of  the  ahareholdera 
to  the  illegal  payment  of  dividend!,  and  did  ao  for  the 
diahonest  pnrpoae  of  causing  wrongful  gain  or  wronp' 
ful  loH.  Whether  the  illegal  payment  of  dividend! 
under  the  circumstances  atated  oould  be  regarded  as 
causing  wrongful  loaa  to  the  bank  aa  a  corporate  body, 
fnare.  Wh^ber.  moneys  deposited  in  the  bank  by 
iti  cnatomera  and  not  in  any  nay  ear-marked  cojjlSf 
after  inch  deposit,  be  regarded  as  "jprsperty  "  of  tha 
depoaitcra  within  the  meaning  of  a.  409,  giuere. 
Held,  alio,  that  if  the  directors,  manager,  and  ac- 
countant diahoneatly,  tbst  is,  to  obtain  wrongful  gain 
far  themselves  or  to  csnse  wrongful  loss   to    othera, 

Gt  before  the  ihareboldora  balaoce-aheeta  which  they 
ew  to  be  materially  false  and  mialeadiog  and  likely 
to  mialead  the  pnblic  as  to  the  condition  of  the  bank, 
and  ooneeated  its  true  condition,  and  thereby  indnoed 
depoiiton  to  allow  their  money  to  remain  in  deposit  in 
the  bank,  they  were  gniHy  of  cbeatiug  in  the 
aggravated  form  made  paniahable  by  s.  41B  of  the 
Pend  Code  i  and  if  they  acted  together  to  put  forward 
•uch  a  false  balance-sheet,  they  were  gnilty  of  sbet- 
ment  by  eoDspiracy  to  cheat.  Semble— The  miking 
of  soch  a  Use  balttnee-iheet  is  not  an  offence  within 
I.  191  of  the  Penal  Code,  and,  where  it  is  made  prior 
to  the  oommencement  of  the  winding  np  of  the 
company,  is  not  an  offence  within  a.  Z16  of  the 
Companies  Act  (VI  of  IMB).  A  balanoe-iheet  of 
a  company  under  the  Indian  Companies  Act  most 
be  a  true  balance -aheet,  in  the  senae  that  it  murt 
represent  the  actnal  atate  of  the  company's  aisets  and 
liabilities.  If  it  fahwly  states  the  condition  of  the 
company,  it  is  a  false  balance-sheet,  though  it  tollowa 
the  accounts  aa  shown  in  the  books  of  the  company, 
and  correctly  represents  what  is  in  the  hooka  A 
balance-sheet  which  showed  all  the  debts  owing  to  the 
company,  amounting  to  fl2S  lakhs,  under  the  "bead 
of  aaeeta,  witbont  specifying  in  accordance  with  the 
form  of  bidance-ihcet  annexed  to  table  A,  which  of 
inch  debta  wore  good  and  secnrcd,  which  good  and 
nnaicund,  and  which  cooudcrcd  bad  and  donbtfnl. 
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BA'SKBBS—eovrlvded. 

Kiid  alio  eliowed  t,  divUible  bolajice  of  pmflti  amount' 
ing  to  {(19,000,  tbe  facts  being  that  odI  of  tbs 
&Sa  lakhi  aome  £13  Ukhs  were  bad  and  irreooTer- 
able,  and  that  tbe  capital,  reaerve  famt,  and  othei 
provision  for  bad  debta  bad  been  lint,  and  that 
the  company.  Instead  of  mskinii;;  profits.  wai>  and  long 
bad  been,  intolrent,  wag  fonnd  to  be  false  and  mialead- 
Inc.  Hailiig  regard  to  the  nature  of  the  charges  abor* 
Teferred  to,  the  Conit,  under  ■.  ^89  of  the  Code  of 
Crimingd  Procedure,  rejected  on  application  by  the 
defence  tbeA  Uie  accnaed  ahonld  be  tried  uparately. 
QcBBH-ExPSBgs  c  UoBB     .     I.  L.  B.,  IB  AIL.  88 


la  the  booki  of  a  bank  which  doei  not  come  within 
the  deflnitloD  of  a  "  Company  "  a>  given  in  sab-a.  (i) 
of  a.  2  of  the  Bankers'  Bcnki  Evidoice  Act,  tbimgh 
certified  in  acecirdance  with  the  farm  preacribtd  by 
that  Act,  *re  not  admiuible  in  evidence  under  the 
pfovisiona  of  tbat  Act.  QcEEN-ExFBBaB  c 
HoGciBB  .    4  a  W.  jr.,  438 


BAmC  ITO^TB. 


BAXTEBUFTOY  IS  KATTBITinS. 
Ste  DiBTOS  AXD  Cbrdjtob. 

[L  I^  B.,  16  Uad^  86 

BANEBUFTC?  ACT,  1869. 
See  IsaoLYSST  Aor,  a.  40. 

[18  B.  I..  B.,  Ap.,  8,  8 
I.  L.  B.,  S  Und.,  16 

BANirS     or     MABBXAGB,     FUBLICA- 

TioH"  or— 

See  BiaAW  L  I..  B.,  1  AIL,  816 

•RABHIHTBlt. 

See  Cahib  ttnusb  Asvocatb. 
Set  Casks  mroiK  Cotthsei.. 

Beoelpt  of  fees  by^ 

*  Set  StAJDf  Act,  1879,  bch.  II,  iHT,  IB. 

[L  I..  B.,  9  Mtk±,  140 
L  li.  B.,  16  AIL.  183 

1. BiupeiiBloii  ttom  praottslnK— 

Malut  animue — Grimnd  for  uupmuion, — An  order 
of  a  High  Conrt  (lupending  a  bairiater  from  practice 
tor  five  yMTB  Bet  aaide  on  the  gronnd  tbat,  although 
tbero  had  been  grave  irr^nlarity,  there  waa  no  moliu 
animut  to  ahow  an  intention  to  commit  a  frandnlent 
act    Ik  bb  Nbwioh 


BABBI8TER— Mw/imHif. 

& Agreement  nrlth  olient  u  to 

lee—Ditatility  la  <ioiUrael—PUader~S%U  bg 
elUtU  for  feet  -Jet  I  of  1846,  e.  8.~A  engaged  0,  a 
barriater  practiaing  in  the  mofnail,  to  oondnct  a  Boit 
for  bim,  and  promiaed  to  pay  him  a  anm  of  money 
u  a  preaent  in  addition  to  the  fee  allowed  by  B^a- 
lation  XIV  of  1816,  provided  that  the  decree  awarded 
to  ^  a  mm  above  BI.OOO.  The  condition  being 
fnlfllled,  6  collected  moneya  for  A  under  the  d(<CTee> 
and  retained  the  aum  prcmiaed.  It  wbb  not  proved 
that  A  aaaented  to  the  appropriation  by  g  of  the  sum 
retained  in  payment  of  the  pnmiaed  preaent.  A  sned 
O  to  recover  the  anm  retained.  Seld  (1)  that,  if  0 
waa  to  be  regarded  aa  a  barrister,  be  waa  under  a  dis- 
ability to  contract  with  ^  aa  to  bia  few  i  (2)  tbat  If 
O  waa  to  be  regarded  a*  a  pleader,  be  waa  probibited 
by  a  Circnlar  Order  of  tbe  Sadder  Adalut  from  en- 
forcdng  tlus  contract.  S»Biile—Tbe  deciaion  in  Ke»- 
medy  v.  Brown,  IS  C.  B.,  N.  S.,  677,  govema  all  agrea- 
menta  made  by  memben  of  the  Engliah  Bar  in  that 
chai«cter.  AosAic^AitAXBATB  Chbbu  Kihih&kvu 
c.  OAin;s  .     1. 1- B.,  8  Kad,  isa 

8,  Bight   of  olfant  to  sue  for 

retom  of  fbe  whoa  bajrlster  'woa  absent 

— Aduocala  and  eUeaf.—Te^ing  it  Uiat  the  rule 
of  English  law,  that  the  relation  of  counsel  or  adTC> 
cate  and  client  creates  mntual  incapacity  to  make  a 
binding  contract  of  birins  and  Bcrvicei  dther  eiprcM 
or  implied,  governa  the  relation  of  advocate  and  client 
genenlly  in  thia  country,  there  muat  be  the  relation 
of  advocate  and  client  to  give  tiae  to  the  incapacity, 
and  the  incapaidty  la  strictly  confined  to  oontraet* 
relating  to  aervice  as  an  advocate  in  litigation  and 
matters  ancillary  to  sncli  service.  The  degree  of  bar* 
riater  la  bnt  one  of  the  qualifications  for  admisiDon 
and  mrolment  as  ah  advocate  of  the  High  Court. 
Where  the  defendant,  a  barrista'  who  waa  not  admit- 
ted an  advocate  of  the  High  Court,  or  ipeciallyautho- 
riied  to  plead  in  the  superior  Court,  accepted  a  ra> 
kalatnamah  from  the  plaintifF  to  defend  him  open  a 
charge  pending  in  the  Sesdon  Court,  and  the  defen- 
dant failed  to  appear  on  the  day  to  which  tbe  trial  of 
the  pluntifl  waa  adjonmed,  and  the  plaintiff  sued  th« 
defendant  to  recover  tbe  amount  of  the  fee  paid, — 
Seld  tbat  the  salt  was  maintainable.  Eibhtha.  BOW 
c.  Mttttcxistha  ,  ,  ,  4  Hod.,  344 
~  Blgbt  to  sua  for  fees  tar  pro- 


fessional serviees — Barritier  ettralled  a.     

cate. — A  barrister  enrolled  as  an  advocate  of  the  Higb 
Conrt  is  incapadtated  from  making  a  contract  of 
hiring  as  an  advoeate,  and  cannot  niHntain  a  anit  for 
the  recovery  of  his  fees.  Shiib  v.  Gwneshbb  La£ 
[Sir.W^aSi 

6,  — - — - — — ■ —    Barrieter       ailh 

right  to  act  <u  advoeattandattoniet/. — Wbereahar- 
riater  renders  services  which  go  beyond  hli  profession 
as  a  harriater,  his  incapacity  to  recover  fees  aa  a 
barrister  does  not  extend  to  auch  cxtra-ptofeenonal 
services ;  and  where,  aa  in  Burma,  the  law  enable  an 
advocate  to  recover  fees,  and  a  barrister  acts  both  M 
an  advocate  and  in  other  capacitiea,  the  remuneraUon 
claimed  by  him  ought  to  be  divided  into  two  parts ; 
and  wlule,  in  that  part  of  his  servicn  in  which  he 
acts  a*  attorney,  he  shonld  be  allowed  (o  reaover  fees 
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not  Bmch  In  ei«H  of  those  allowed  in  Calcatts,  no 
kttomey'i  timrgea  wimte-tet  iboa]!!  be  allowed  for 
tlkst  pait  of  Ml  lervicea  which  are  eitia-pnrf esBional  ■ 
'  '  IT  other  allowance  made  for  each  aer- 
I  fnll  remnneration 

Blubs 2BW.B.,  SS9 

e. BarrUt«r  or  pleader  ftppear- 

Ing  aa  lltlgfuit  In  persan^Practtcn.— In  caui 
where  a  baniater  or  pleader  appean  before  the 
Court  »»  a  litigant  in  peraon,  he  mnat  oot  atldres* 
tlie  Conit  from  the  Adrocate's  table  or  in  robei,  hnt 
from  the  Mine  place  and  in  the  eame  way  aa  any 
ordinal?  member  of  the  public.  Jh  th8  kaiibb  of 
TSB  Wbbt  HorBXowK  Tba  Coiifabt 

[L  I..  B.,  e  AIL,  180 
BASTABDT  FBOCEEmnrOB, 

5«e  Caiib  ditdbb  MAnraEjuvoB,  Obdbb 

or  CUHIBAl.  COVBT  IB  TO, 

See     WimraBB— Cjtil      Casbb— Fibaohi 

OOMFBTSETT  0»  HOI  tO  BB  WlCHBBBIB. 

».c™x,™,  [Ll..B,ieCala,781 

BAsn  iiAim. 

Am  CiLotmi.  HuinoiFAL  CtnrBOUDACloB 
Act,  188S,  8.  S. 

[L  I^  B.,  SI  Colo..  588 
BA2AB8. 

Sm  ButfiAi.  Bbbttlatiob  XXVII  ov  i;9&, 

a.  B  16  W.  B,,  48 

[16  W.  B.,  S68 

11  W.  B.,  119 

ai  W.  E.,  888 

BBOTAHtDAB. 

See  CuBt  vimm  Bbxaki  TBUraAonoir. 
$M  Bbbgal  Tbhaitot  Aar,  ■.  178. 

[L  L.  B,  ai  CflOe..  054 
See  LimTiTioii  Act,  1877,  *M.  179 — 

If  ATTBB  or  APPLtCATIOH— OBNESALLT. 

[L  I-  B.,  SO  Cala,  888 
<?n  LnoTAciOB  Aoi,  1877,  abt.    179— 

STBP        m         us        0»        BUOBTION— 

QEnBuu,z     .    X  Ii.  B.,  9  Calo.,  e83 

[IS  C.  Z^  B.,  146 

L  Ii.  B,  16  Calo,  S6B 

Ste  Casbs  ttvcbk  Fibtibb— Pabtub  to 


See      Pabtibi — Pisiibb      to      Surra — 

StrsBTiBs    .     aBLB.,  A.a,  237: 

[liw.B,lSO 

See    Rbs    JtrviOATA  —  Pabtdh  —  Samb 

FABTIBB    oh    IBam    BaPBaBBXTATITEB. 

Ca  L.  B,  Sun.  Vol,  759: 

S  Ind.  Jar..  IT.  A,  837 : 8  W.  B,  428 

B  B  li.  B,  8S1 :  18  W.  B,  Ut7 

L  Zi.  B,  IB  MacL,  387 

See  Salb  ur  KcBaunoir  ov   JIkfbbb — 

SwrTma  abidb  i^alb — tBBBani.AKiTY — 

Obbxbaii  Cjbbb. 

[I.  I..  B.  90  dale,  418 
1  G  W.  K,  S78 


BEN  AMI  TBANSACTION. 

CoL 
1,  Qbrbbal  Cabbs  .  662 

a.   SOUBCB  01  PffBOBASB-VOVBE  .  671 

3.  OhDB  OB  PftOOB    ....         678 

4.  Cbhiibibd  Fd^oeabbbs  .        678 

(a)  AoTB  XII  OB  1841. 1  OF  184B, 

Aire  XI  OB  1869  678 

(£)  CnriT,  FBOOEDcrBB  CoDB,  18S9> 

a.  817  (1869,  s.  260)  .       680 

(e)  IT.-W,  P.  Laud  Ebtbkob 
Act  (XIX  ov  187S), 
B.  181      ,        .        .  691 

See  Attobitky  abd  Clibft. 
[U  B  I-  B,  60  note :  10  W.  R.  469 
See  EatoppKt— Bbtoppbl  by  Coitddot. 

[UarslL,  S08.  068 :  a  Her,  1S7 
8  W.  B,  88 

18  w.  B,  sas 

IB  W.  B,  888 

17  W.  B.,  les 

L  Ik  B,  U  G»lo^  187, 148 

L  Zi.  B,  SO  Celo.,  386 

L  Z,.  B,  as  Calo^  609 

z..B,aaz.A.,  laa 

jSh  Fbaitb— Etthot  op  Pbapb, 

[I.  Z,.  B,  11  Bohl,  TOS. 
See  Lihuatiok  Aot,  1B77,  B.  10  (1869, 

8.  2). 
[S  B  Z«  B,  A.  a.  384:  U  W.  B^  79 
See  HABOiUDAa  Law — Gift. 

[L  L.  B.  18  AIL,  387 

X,.  B.,  84  L  A^  1 

8ie  Casbb  vkobb  Pabtibb— Fabtibs  to 

SniTB— Bbvajodabb. 
St0  Bbb  Judicata — Pabtibb — Sakb  Fas< 

TIBS  OB  THBIB  BBPBBBBNTATITKB. 

[5  B.  Z>  B.  831: 18  B  L.  B.,  167 

BL.B,Sup.VoL,7B9: 

9  Ind.  Jar,  TH.  8.,  827 :  8  W.  B.,  483 

L  I,.  B,  16  Mad.,  967 

See   Salb  fob  Abhbabb  ov  Bbtbfvb — 

iBOuitBaABOBB — A(rr  XI  ov  1869. 

a  Zi.  B.,  14  Calo.,  109 

!„  B,  18  L  A.,  160 

L  Zi.  B.,  16  Cnla,  860 


L  QENEBAL  CASES. 


cnitom  of  the  coantry,  and  mait  be  recognized  till 
otherwiaa  ordered  by  law.  Meanwhile  the  eitoit 
of  thai  compatibility  with  an  honeit  pnrchaae 
daprada  npon  the  pecnliar  drcunstances  of  each 
caae.     Calkt  Moscm  Fadl  v.  Bholahath  Ckae- 

LADAK 7W.  B.,  188 

9,  ■  Preetimption    at 

to  o<t<Mr<4i|).— The  habit  of  holding  land  benami, 
thongh  inveterate  in   India,  don   not   juitify   the 


iizoabyGoo(^Ie 


MQEBT  07  CASB&. 


BSBTAKI  TBASaACnaS-^onliKutd. 

1.  GEHEBAL  CASSS—eoiUinued. 
Court*  in  malciog  every  premmption  agkinit  appsroit 
ownfribip.      Jodoohath  Bobs  v.  SmrittoojnngaA 
Bbguic     Bva/xm    Bitbbix    v.  S&uuaooinassi 
Biaini 

[8  W,  B..  P.  C„  8:  U  Moore's  L  A,  8B1 

9. ProBumption— JfoMfoi»c»  j'«*<i- 

JVi'^  intoMt  jwreiaiB.— Kvideace  r«i>tog  prenunp- 
tiun  of  pnicluae  >t  k  Mle  in  execntion  be&g  mftde 
benum  for  the  judnnent-cteljtor  ducaued.  Bak 
CBunnB  BxsAOE  «.  Diao  N ath  Soxiu  Bcxxab 

[5  C.  X.  B.,  470 

4.  Purehan  of  pro- 

ptrfy  tg  maaagtr  offoi»tfamiI]fproi>trtg.—Whea 
the  rosnager  of  s  Joint  Hinda  family  le-pnrchMei 


imami  property  aoid  fat  arrean  of  Terenn^  the 
premmption  ii  that  the  property  M  pnichaMd  ii  bald 
by  him  for  the  benefit  of  the  jomt  family.    Kaeu 

liOSB  HOOEIMBI  e.  UOIEOOKAlCiTB  BAITXUBA 

[B  W.  a,  1B4 

S. Ure       (ff     farzi 

»aiiu. — In  the  cue  of  a  benamt  porchuc^  the  mere 
age  of  the  fsrii  name  ii  niAdently  diipoied  of  if 
the  party  whoae  name  it  need  eets  up  no  claim, 
and  if  there  appeara  to  have  beoi  Img'-continned 
pnneagion  on  the  part  of  the  perton  claiming  to  bs 
the  beneficial  own«r.  HoxHOBtrm  Dabbib  v. 
SuBEiBBBir  TSVKOY  .       14  W.  Bq  68 


fatier  ••  MOfM  q^JOH.— Where  the  &ther  of  a  joint 
Bindn  family  pnrrhnri  property  in  the  name  oi  hii 
minor  son,  the  pceaumptioa  ii  that  it  i*  •  benami 
jturehaM  by  the  father  on  whoie  death  it  heoomet 
"  a  property  of  the  family,  Bhaqbdt  CfftmulB 
IT  v.  EUKO  6o2nn>  Pax  .    SO  W.  B.,  SSB 


Dnih 


-  Ltaia    (ajt«»    i 


nam*  of  n\fv  a»d  taw.— Where  a  father  obtained, 
once  and  again,  a  leaie  in  the  naine  of  hifl  wife  and 
■on,  paying  the  ooiuideratiun- money  out  of  hii  own 
fundi,  and  on  the  deceaie  of  hii  wife  ohtuned  the 
lease  in  the  jmnt  names  of  the  (on  and  of  In* 
daoghter  by  the  deceased,  and  it  wm  found  that 
latteri?  the  poBsenion  wm  noi  with  tlie  bther, — 
Eeld  that  there  wai  no  emtr  in  law  in  ttw  Judge** 
coming  to  the  conclniion  that  the  property  wai  not 
intended  by  the  father  for  hi*  own  benefit,  bnt  wm 
giren  to  hi*  wife  and  cMldrcn  for  tbrir;mi^nt«ianc«. 
Z«(nn  Au  s.  AxuEooFiBBA       .    10  W.  B.,  ST7 


-  PtHviaH  i 


th» 


na»t  of  Hindm  vifk. — The  queitian  for  deciiion 
WM  wbetlier  a  pnrchaie  in  184^,  in  the  name  of  a 
Uinda  wife,  of  an  intereet  in  part  of  her  hnsband'i 
auceatrsl  estate,  was  for  herself,  of  for  h«  husbuid, 
her  name  bring  ased  benami  for  Iiim.  The  High 
Court,  at  the  hearuig  in  appeal,  ooniidered  eerteiu 
prevuiuB  deciiion*  in  caw*  artring  out  of  benami 
transactions.  But  in  arriving  at  ita  conclusion,  which 
WM  that  the  property  wm  the  wife's,  it  proceeded 
entirely  on  the  evidence  in  the  particiUar  case.  The 
judgment  of  the  Judicial  Committer  which  also 
went  npon  the  sridence,  wm,  on  the  contrary,  that 
the  husband  was,  in  fact,  the  pnrcluaer>  the  pnrchase 


BEITAHI  TBAKBACTIOZr— MatfwMOt 

1.  6XNBEAL  CASQS-oMrfHHwl. 
bdng  besmml  in  his  wife's  name.    Dbabuti  Eurr 
Lakbi  Chovskt  e.  EBIB90  Enuu  Chowsh- 

[I.  Xi.  B.,  18  Calc;,  181 :  I^  B.,  18  Z.  A,  70 

Kevening  deciiion  of  High  Court  in  Chowvr- 

AASl  «.  TABIST  KAJTC  liAHIBT  CHOWDBT 

[LI,.B.,8Calo.,S46:  UC.L.B,.41 

a  i^Biaw  by  JtM< 

baud  in  mame   of  vif*— Claim  iy  kttboMd  <oi«» 

Soperljf  it  altatitd. — A  hniband  who  put*  hi*  wit* 
•a  the  poBtlon  -of  being  the  true  owner  of  an  estate 
and  allows  ber  to  deal  with  the  worKi  u  the  true 
owner,  depire*  MmseU  of  the  right  to  set  up,'or  rely 
on,  hi*  benami  title.  Bdbbb  Bifob  c.  Bisroxaie 
POBB 24  W.  B.,  79 

10.   Freptrtf  ofhtf 

imud  boiigil  fi-ont  wt/V^— Where  propaij  i*  bought 
tiraa  a  wife  a*  the  ostetiaible  owner,  ^e  hnsbluid 
consenting  to  the  sale,  and  the  transaction  is  boud" 
jidt  on  the  part  of  the  pnrebaser  for  a  conuder«Uon, 
the  purchase  is  a  good  one,  even  if  the  property  is 
not  the  wife's,  bnt  the  hmband's.  Qouii  Bubbool 
0.  Absool  BnfiHK  .         .  16  W.  B,,  10 

11.- 


laml  ttattding  i»  %amt  iff  wife. — CertMU  property 
stnading  In  tbe  name  of  a  wife  wm  mortgaged  by 
her.  The  moitgage  debt  wu  paid  ofl.  The  mort- 
gagee, having  a  decree  againdi  the  husband,  attached 
and  sold  the  property.  Said  that,  though  payment 
of  the  mortg^  debt  by  the  wife  might  have  given 
her  a  lien  on  the  property  to  the  extent  of  any  money 
pud  by  her  out  of  her  own  fund,  the  mortgagee's 
acting  on  the  wife's  aaertion  of  title  did  not  prevent 
him,  when  he  sabiequentty  discovered  that  the  pre 
pert;  wm  really  the  deeeaaed  husband'*,  from  mak- 
ing it  avulable  for  the  eatisfaotion  of  his  decree 
i^ainst  the  luisband.  Axxiboohtbba  Biebib  c. 
Bbsodb  Bak  Suit   .        .  .  S  W.  B^  28 


optrt 


.—When 


la.  J 

2*i'ra4    by    Maiomedan  marritd  * 

property  is  acquired  by  a  Ihhomedan  lady  living  in 

a  state  of  wedlock,  and  also  by  ber  legitimate  daugh- 
ter, a  very  small  amount  of  evidence  would  sufflce  to 
dispose  of  the  presumption  arising  from  the  fact  of 
title  deed*  being  with  the  lady,  agunst  the  Bappoei- 
lioti  of  a  benami  pnrcbsse.     ScDsmint  t.  Laucit 

CL4  W.B.,  sea 


oiati 


name  of  daftgkUrt — S.ig\t  of  toivf  Ma  pwralatar- 
from  dmugUer. — A,  having  two  daughters,  B  and  C, 
granted  a  patni  talukb  of  certun  lands  in  lui  samin* 
dari  to  them  in  their  infancy,  and  tranawted  the 
bunnesi  connected  therewith  m  manager  down  tO' 
the  time  of  liis  death.  After  Mi  deat^,  B  sold  her 
intereet  to  her  niter  C,  and  C  aold  the  piAni  talukb 
to  S.  The  heira  of  A  brought  a  suit  agunst  D  for 
tbe  land*.  Seld  that  the  lower  Court  might,  upon 
tbeae  facts,  infer  that  the  grant  of  the  patni  talnlch 
by  .^  to  hij  daughter*  was  by  way  of  provinon  for 
them,  and  that  it  wm  not  a  case  in  wliich  the  datigh- 
ters  hold  benami  for  the  father.  Secondly,  that  even 
if  it  were  lOi  H,  Mqniring  bj  a  bo»A  fida  purtiiase 


iizoabyGoo(^Ie 


DIQRST  OF  CASES. 


1.  GENERAL  CAS^—ooatimud. 
Mid  withont  notice,  had  m  good  title  ^^it  tlta 
hein  of  A,  nnce  tb«;  elumed  throngli  the  perKn  by 
whoM  kct  ths  kpnT«Dl  omianhip  wu  verted  in  hii 
vendoi-  Obeoi  Chukh  Hooebsjbb  v.  Puhohaititv 
Boss  .        .  Ttanh.,  684 :  S  HKy,  680 

14. ■    —  ■   ■  -■  ■ Perm  allawi»g 

^»otier  to  apftar  a*  real  oumer. — Whsre  a  perBon 
-•Howl  ■oolbeT  to  lir4d  tiimielf  out  to  the  world  as 
Uie  Mtl  proprietoT  of  ad  eitat«,  tlie  Conrt  will  not 
«OD£deT  h<™  entitled  to  any  conildeiation  u  akgainit 
ft  p<nan  who  n»j  h»>e  adrnnced  money  npon  the 
•oonfidoice  to  created.    IfimsitAU.  v.  Tatlbb 

p.  lad.  Jar.,  IT.  8.,  C6 :  6  W.  B^  87 

IS.  — ~ — — — — p-  Btitami    pur  - 

viate—-^!ie»aiio*  ig  beaanidar. — P  t  o  p  e  r  t  y 
bonght  by  P  in  the  name  of  8  waa  mortgaged  by  P 
through  biB  benamidar  S  by  conditional  nje  to  L, 
wliOi  dying  after  tareclomre,  left  it  in  poaeetiian  of 
hii  widowi,  defendants  Not.  8  and  4,  from  whom 
plaintifC  pnrcliaied  it  at  -  a  nle  in  execution  of  a 
decree  agunit  them.  Defendants  Nob.  1  and  B 
lesiated  on  the  gronnd  that  /^t  conditional  sale  did 
not  pati  the  rights  and  Interest  of  P,  which  they 
bonght  at  an  anction  sale  in  eiecntion  of  a  decree 
against  P.  Held  that  the  decree  of  forecloiare  was 
good  and  binding  against  Noa.  1  and  2,  nnlcis  they 
eould  show  frand.  If  property  is  purchased  in  the 
name  of  a  benamidar,  and  the  titdicia  of  ownership 
are  placed  in  his  hands,  the  tme  owner  can  only  get 
rid  of  the  effect  of  an  alienation  by  ihowing  that  it 
WM  made  without  his  acqnietcence,  and  the  porchaser 
took  with  notice  of  the  fact.  BHvaWAw  DoaB  v. 
Upoocs  Smau  .  .  .  ,  10  W.  R.,  186 
16,  - 


is  couTeyed  to  another  hy  a  deed  of  sncb  a  nature  as 
secures  the  continoance  of  the  pro^  to  the  former, 
the  potaession  by  the  latter  must  be  held  to  be  on 
behalf  of  the  former,  until  by  some  uneqnirocal  act 
they  show  a  distinct  Intention  to  hold  on  their  own 
behalf.    JjuMBUBtira  Pbbihai  Dutt  e.  Hoso 

[la  W.  B.,  U7 

17.  '■ Pttrdiattr       at 

treention-iale — Mtprttentative — Mortgage  hg  al^ 
Ugtd  bt»amidar—Bmde»et  Act  (I  of  1873),  r.  115 
— Omm  lif  froof.—  'B,  bring  in  possesnon  of  the  do- 
cuments of  title,  mortgaged  land  to  the  plaintiff.  S 
and  lus  &ther  A  borrow^  money  from  one  S,,  who 
obtained  a  Secree  against  A,  and  puchased  the  land 
at  the  eiecutioD-sale.  In  snit  for  forcdosnreof  the 
pluntifl's  mortg^e  ftgunrt  £  and  Ji,  the  lower 
Courts  held  that  A  was  the  tme  owner,  but  the  lower 
Appellate  Ccnrt  did  not  decide  whether  the  pluntLff*! 
mortage  wai  a  valid  transaction.  Htld,  on  second 
apiwali  that  B  acquired  the  proper^  adTerteiy  to  A 
and  not  at  his  representative,  and  that  there  wm  no 
estoppel  against  ium.  DiHandranati  Saamial  v, 
Bamiumar  Ohote,  I.  L.  S.,  7  Calc,  IffT .-  i.  B.,  8 1. 
A»  65,  and  X.aia  Parbhu  Lai  i.  Mglme,  1.  L.  R.,  14 
Colff.,  401,  followed.   £e^fuTtlur,thatitwaenotne- 


observed  upon.  Babhi  CHxrirDBB  Sss  d,  Enatet  All 
[L  Ik  B.,  SO  Cal&,  236 

18.  Sinami  purehaie 

— AlittMt\o»  bg  hauttHidar — Content  of  true  moner 
— Eqnitablt  righU  of  purcAojer,— Where  abenami- 
dar  purchased  property  with  moneys  borrowed  from 
the  plaintiff,  and  &fterwarda  mort^^aged  the  purchased 
property  to  the  pltuntiff  to  secure  the  debt,  tlie  plain- 
tiff bong  aware  of  the  benami  character  of  the  title, 
and  the  real  pnrchaser  being  cognizant  of  the  mort- 
gage, held,  in  a  anit  against  the  benamidar  aod  the 
beneficial  owner,  that  even  if  the  mortgagor  had  not 
crwited  a  valid  hypothecation  of  the  property,  still 
the  plaintiff  wu  entitled  in  equity  to  a  declaration 
that  the  sums  advanced  with  interest  were  a  charge 
thereon.  6abji7  Pabbhas  o.  Bib  Bhasdab  Sewaz 
Paitsat      .  .  Ik  B.,  SO  I.  A.,  108 

1ft  Coven&nta  by  benamidar— 

EJfiet  <>f,  on  btnejleial  oumar: — All  the  covenants 
made  by  a  benanudar  in  tiie  sale  of  a  property  are 
not  necessarily  binding  upon  the  true  owners,  though 
there  may  be  circumstances  under  which  a  person 
whose  name  does  not  appear  upon  a  contract  may  be 
liahleto  perform  its  conditions.  BiBSEBacBBB  Debia 
«.  Qomn)  Pbbbsad  Tkwaseb       .  81 W.  B.,  898 

80. Cotenant for  quiet 

enjogme»l — Vntdor  and  pttroiattr—Sait  for  pur- 
eiaie-moneg. — Iiand  formmg  pait  of  a  zamindari  was 
brought  to  sale  in  eiecntion  of  a  decree,  and  was  pnr> 
chas^  by  A  benami  for  the  camiitdanii.  After  the 
nmindami's  death,  B,  her  son  and  supposed  heir,  to- 
gether with  A,  sold  the  land  under  a  conveyance,  which 
contained  a  jotat  covenant  to  remove  any  hindrance 
in  the  vmde^s  enjoyment  of  the  land.  Persons  claim- 
ing under  the  lawful  auccenor  of  the  deceased  z&min- 
damJobtained  an  ejectment  decree  against  the  repre- 
sentatives of  the  vendee,  then  deceased,  and  they 
were  permitted  to  retain  p<asesnon  only  tm  a  payment 
made  to  the  decree-holders.  They  now  sued  A  and 
i)  for  the  amount  of  the  purchase-money  paid  on  the 
conveyance  and  the  coats  incurred  in  the  ejectment 
suit.  Held  that  the  plaintiffs  were  entitled  to  the 
decree  sought  by  them  against  A  notwithstanding 
that  he  waaa  benanudar  merely.  BoMABirifDAStK 
Ayyax  V.  FiBOHiB  .  X  Ik  B,  IB  ISxA,  60 

81.  ■ ABBiKnment  of  decree— ^7- 

legaiion  of  benami  Iraniaetion-^Before  shutting  out 
a  decree-holder  who  has  taken  by  acrignment,  on  the 
ground  that  he  is  a  mere  benami-holder  from  one  of 
the  judgment-debtors,  it  is  necessary  to  be  very  careful, 
and  to  ascertain  beyond  a  doubt  that  the  fact  la  an. 
HAEomn  Ibba  Eban  c.  Ovsabt       .  8  W.  R,  88 


ide  whether  the  plaintiff's  mortgage 
it  A,  the  plaiutia  not  having  nUsed 


s  decree  is  asugned  to  !!i  f or    hU 
e  lA  B,  B,  the  ostensible  decree- 


d«0T«t. — When  a 

benefit  in  the  na __, 

bolder,  may  take  ont  eiecntion.    PoBtrA  Cbakdsa 
BOT  V.  Abbata  Ceaitvka  Bor 

[4  B.  Ii.  B,  Ap.,  40 
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DIGEST  OP  CASE3. 


BSNAMI  TBAirSACTIOH— conf^MiHJ. 
1.  aSMEBAL  CiSES—contivutd. 

88.  Hvldenoo    of     owneTBMp— 

Tillt  to  properly  taized  in  exec%tirm — Smd«tU!t— 
S%ipieio%.—\^  detenainiag  the  right  to  property 
•dzed  in  execution,  the  Court  moit  not  deol&re  x 
person  claiming  u  porchuer  to  be  &  bcDuoidar  for  the 
debtor  npon  nupicion  merely,  but  ita  deciiion  mnit 
rat  npoa  legal  gronnda  ertabiUhed  by  legal  teatimony. 
?Aaz  Bex  Chowshbi  t.  f  axixusdin  Mabohbd 
ASASJkH  Cbowshby 

P  B.  L.  B,  4fia  1 14  HooTs'B  L  A.,  SM 

Berernng  deduon  of  lover  Conrt  in  Fitzbisooj>- 
DUN  HXboxbd  kBsav  CBOwDHXr  v.  Eitsbibk 
Bdks  Chdwsbby  .  6  W.  B.,  43 

34.  Breaoh  of  eoven&nt— Ca«iM 

0/  artioa— ^i'M"' — Contmt  of  ieKOmiiiar.— The 
plaint  alleged  that  the  three  first  defendants  with 
a  brother,  nnce  deceased,  purchased  a  patni  mehal 
therein  described  ;  that  (he  same  was  thereafter  sold 
for  arrears  of  rent,  and  purchased  by  the  said  throe 
defmdanta  with  their  own  fnnds ;  bnt  that  the  Col- 
lector, in  compliance  with  their  petitioQi  entered  the 
name  of  their  mother,  the  fourth  defendant,  as  the 
pnnhaso*.  The  pUint  then  alleged  a  anbaeqnent  sale 
by  tli«  three  4nrt  def  mdaot*  to  the  plaintiff  j  that  they, 
the  eaU  defendants,  oanaeda  kobsla  to  be  executed 
by  the  foorlh  defendant,  and  that  they,  bring  the 
real  owners,  became  wttnesaea  to  the  deed,  and  received 
the  whole  <^  the  oraiiidenition-mrajey,  and  prayed 
hy  naaon  of  ouster  and  disturbance  alleged  for 
damagea  against  all  the  defendants  lai  bnaoh  of 
the  f^lowing  covenant  contained  in  the  lobala  :  "  If 
any  one  m^ng  any  objection  to  the  sale  by  me  of  the 
Hid  mehal  ^ve  you  trouble  ia  any  way,  then  I  will 
put  sutMtt  straight.  If  I  tail  to  do  lo,  I  will  return 
the  oonDdaration-money.  If  I  do  not  return  it,  you 
will  naJiie  it  by  means  of  a  «nit."  The  CHril  Judge 
in  whoae  Conrt  the  plaint  was  filed  held  that  no  cause 
of  action  was  ahowu,  and  the  High  Court  on  appeal 
remaned  the  cue  to  try  whether  there  had  been  the 
ouster  and  disturbance  alleged,  and  whether,  under  the 
circnmitancee,  they  constituted  a  breach  of  the  con- 
tiBCt.  The  High  Court,  however,  dismissed  the  salt 
against  the  three  first  defendants,  holding  that  the 
mother  only  was  bound  by  the  contract.  Se2dbythe 
Privy  Council  that  the  plaint  disclosed  a  canse  of 
action  agvnst  all  the  defendants,  and  that  the  case 
mnit  be  remanded  accordingly.  One  iiane  niaed  by 
the  plunt  was  whether  the  kobala  was  really  entered 
into  by  the  mother  as  the  i^ent  and  on  behalf  of  the 
three    first    defendants,   and    by    their    anthority. 

BlBSBBfrABI  DBBYi  c.  GOTIITP  PhAOAD  TBWAHI 

[I..  B.,  S  L  A.,  104  :  ae  W.  B.,  83 

Tarriiis  the  decree  of  the  High  Conrt  in 

[21 T.  B^  808 

an. Bait  on  bond  exeouted  ba- 

n»ml— afoiMJ  I««*  iy  tniftfor  ituJonrf.— Where  a 
woman  sun  to  reoover  money  advanced  on  a  bond 
executed  in  her  name,  it  is  open  to  the  obligor  to  plead 
that  the  money  wae  not  lent  by  the  woman,  bat  that 
the  bond  wae  nurely  an  acknowledgment  of  indebted- 
neM  from  him  to  her  husband.  BBOOBiniXBSiTB  Bot 
Chowpbxi  v.  Juosbbsubbi  CaowcBBAin 

[33  W.  B.,  113 


BENAKI  TBAirSAOTIOlT-aiafioNAl. 
1.  OBNBBAL  Cl£S&~eomtium^d. 

36. Mo»»s   l'*t  If 

perio»  other  than  holder  of  bond.— In  a  suit  upon 
a  bond  where  defendant  pleads  that  the  bond,  thon^ 
exeouted  in  the  name  of  the  plaintifl,  was  really  exe- 
outed In  favour  of  a  third  party,  it  it  is  found  that 
pluntiiF  ii  not  the  real  holder  of  the  bond,  (he  suit 
must  be  dismissed.  JtrDOOVAOiE  On  t.  Oibija 
BaoOBUT  MiTiBB  ,       3SW.  B.,4M 

37. Bonftml  pnrohaBe  hj  Judg- 
ment-debtor of  property  aubjeot  to  mort- 
gage  deoree— JMaci  of.—P  L  brought  a  suit 
against  S,  and,  while  it  was  pending,  eiecnted  a  bond 
In  favour  ct  S  C  hypothecating  the  property  In  dis- 
pute. The  suit  was  diamiaaed  with  coats,  and  another 
suit  waa  bronght  by  one  P  M  npon  the  bond,  and, 
while  it  was  pending,  the  property  in  dispute  WM  sold 
in  execution  of  JTs  decree  for  costs  and  pnrebased  by 
B.  The  day  after  this,  i.e.,  on  lOtb  Norembw 
1868,  P  M  obtained  a  mortgage  decree,  which  he 
truufeired  to  £  S,  who  executed  it  and  attached  the 
property  in  &pnte,  whm  8  intervened,  objecting 
that  the  mortgage,  the  mortgage  decree,  and  th* 
transfer  of  the  decree  were  all  fictitious  and  collnuve, 


against  RB,PM,  and  the  widow  of  J>  X  to  establish 
^1  rights  and  to  stop  the  pending  sale,  The  pro> 
perty  was,  however,  sold  and  purchased  by  X>,  who 
waa  theu  made  a  defoidant  in  the  suit.  Both  the 
lower  Courts  found  that  S,  B  was  a  benamidar  1^ 
PZ,aiidupheld  the  title  of  5  in  preference  to  that  of 
1>.  Stld  on  the  principle  of  In  rt  Snroop  Chunder 
Satra,  B.  L.  S.,  Sup.  Vol.,  938  .•  9  W.  B.,  330,-~ 
«■>.,  Cbat  the  purchase  hy  a  jndgment-debtw  eztin- 
gniihas  the  decree, — that  the  same  resolt  followed  in  a 
benami  tnnsactirai  when  the  decree  was  a  mirtgage 
decree,  and  (hovfare,  although  5by  virtue  of  his  anc- 
tinn-purcbase  was  not  entitled  to  the  property  in  dis- 
pute, yet  he  was  entitled  to  a  declaration  that,  to  far 
as  the  amount  of  his  pnrchaae-money  went  to  aatisfy 
the  decree  of  Novembo'  1868.  it  sboald  be  etWdered 
a  chai^  on  the  property.  DHOHsau  SinascSuLiB- 

HOOSSBBX  HOBBBDI  .  94  W.  B.,  8fi8 

38. Benami  transfar— Mutation 

of  namen  In  aettlement  reoord. — A  tmnsfer 
from  a  husband  of  a  share  in  a  village  was  not 
formally  carried  ont  otherwise  than  by  its  being 
evidenced  by  mutation  of  names  in  the  settlement 
reoord  land  a  son,  claiming  as  Ms  father's  heir,  alleged 
that  hii  mother's  name  was  only  used  benami  by  the 
father.  Seld  that  a  findhig  that  such  mutation  waa 
not  for  the  purpose  of  putting  the  property  into  the 
name  of  the  wife  benami  tor  the  husband,  but  for 
her  own  benefit,  waa  substantially  correct.  Thazbo 
c.  Gakqa  Fabbad 

[I.  L.  B.,  10  AIL,  197 : 1..  B..  16  L  A.,  90 
Person  allowing  propertr 


for  him  in  the  name  of  another,  and  takes  no  steps  to 
show  (0  the  world  that  he  is  the  owner,  he  must  make 
out    a   clear   right  to  relief  agunst  any  one  who 
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DIGEST  OF  CASES. 
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BBETAHI  TBAXTSAGTION— TOMlJHNad. 

1.  OKNERAL  CiSES^eonliii¥ed. 
purcbsMa  tint  prapeit?  land  fide  from  the  oateiuible 
oma.    NiDBA  Doseaa  v.  Absool  Wahbd 

[Se  W.  B.,  6SS 

Sa  Bult  on  bond,  the  oonaldar- 

•tlon  for  'wbloh  irfts  euItaiiokI  benami— 
X^M  of  aitiffMt  of  houd.—Where,  in  a  bond  given 
hyAta  MCTire  fbe  repayment  of  money  lent  by  A  to 
A,  it  ii  itsted  that  the  money  nu  lent  bv  C,  it  ii  no 
Muwer  to  &  gnit  on  the  bond,  bronght  ag^nit  Ahy  ^ 
penon  who  hai  porelmied  the  bond  from  C  bondjide, 
withont  notice,  niat  the  money  advanced  belonged  to 
A,  A  pertoa  who  lend<  money  in  the  name  of 
■nother  must  accept  the  conacgoences,  if  an  innocent 
pQTchaoer  deaU  with  the  person  whose  name  appeara 
upon  the  docnment  aa  the  party  nally  entitled  to  the 
recdptof  the  money.     Doehini  £alj.i  Dkbib 


Dmo  Nath  Box  Cbowdhbt 


SCIkB^S 


8L Beiuunld&r,  Bight  of,  to  bus 

in  hia  own  name — Purohaie  by  a  inm-asri' 
e^ltriH  i»  ttanu  of  a*  agriailiuritt — Sunt  by 
btnavtidar  for  radtmption—Camrt-feet  payable  at 
if  rtal  pumhaitr  wai  plai»i{f--2>eiihan  Asri- 
emllTitty  Etli^  Act  (Act  ZVII  of  1S19).~ 
Where  a  pnrchaae  is  niade  benami  and  a  rait  is 
bitngbt  by  the  benamidar  in  order  that  the  real  pnr- 
chaaer  may  escape  the  consequence*  to  which  the 
latter  would  be  liable  it  be  porchascd  and  tned  in  his 
own  name,  the  Conrt  will  look  beMnd  the  record  to 
see  who  the  real  pnrehaier  ii.  A  benamidar  may 
maintain  a  sait  in  his  own  name,  bnt  the  Conrt  will 
pat  the  defendant  in  the  same  position  as  if  the  real 
were  the  aetoal  pliuntiff.  One  A  sn  agricnltnriit, 
pDMhased  certain  land  banami  for  K,  a  non-agri- 
cnHnrist,  and  brongfat  a  snit  for  redemption  nnder  the 
ptDviaons  of  the  I^kl^an  Agiicnltnnsts'  Belief  Act. 
Under  the  notification  of  the  OoTenioent  of  India, 
No.  2092,  dated  the  aOth  Jnlj  1S81,  the  fees  in  case 
of  snits  by  agilcnltarists  for  redemption  were  remit- 
ted, and  the  plaintiff,  therefore,  paid  no  rtamp  dnt; 
on  the  plaint.  Stii  that  2)  might  maintun  the  snit 
in  Ms  own  name,  bnt  mnst  pay  the  osoal  (tamp  fete, 
and  that  the  suit  ihonld  proceed  as  an  ordinsry 
suit,  as  though  f  was  the  nominal  as  well  as  the 
real  pUntiff.  Dasdu  e.  Butaht  Bavohafdba 
NATO  I.  Xk  B.,  Sa  Bom,  820 


tory  note. — The  payee  and  holder  of 
note  is  not  debarred  from  suing  on  it  by  reason  of  the 
fact  tfaat  a  third  person  is  really  interested  in  it. 
BOJJAXIU  V.  Trbsatabaxatta 

[I.  Ii.  B.,  81  UAd.,  SO 

88. Benaml  puroluue  by  a  Oov- 

ernment  offloer  prohibited  from  acquiring 

land — Suit  far  dtelaration  agaiatt  iaaOBi- 
dar.— The  pluntlfF  sued  for  declaration  of  his 
title  to  certain  land  which  had  been  purchased  by 
him  in  the  name  of  the  defendant.  The  object  of  the 
transaction  was  to  conceal  from  the  Collector  the 
fact  that  the  piaintifT,  who  waa  a  lahsildar,  had 
acquired  property  in  his  talokh  contnry  to  the  rules 


BENAHI  TBANSACTIOIT  -coMtntd. 

1.  OENEKAL  CASBd— cuHtinasiJ. 
of  bis  department      Seli  that   the  plaintiff  was 
entitled  to  the  declataUon  sought.     Lobo  c.  Bbito 
[L  L.  B^  21  MaiL,  SSI 

84.  Suit  by  benamidar  to  eJeot 

tenants — MadraiEnmua  Secorery  Act  fMadra* 
Act  JJ  of  1864),  :  88—Madrat  Revenue  Seaavtrs 
Amendment  Act  (Madrae  Ant  IJI  of  1884J,  «.  1 
(Bj~SaIt  for  arrrar*  of  rtvenm — Seiami  pnr- 
ehaier— Siyht  nf  nit. — Land  forming  part  of 
the  endowment  of  a  chattram  was  brought  to  tale 
for  arrears  of  revenue,  and  was  purchased  by  the 
plaintiffs,  who  now  sued  to  eject  the  tenants,  who 
were  in  occnpatim  of  the  land,  Keld  (l)  that 
the  defendants  were  mititled  to  plead  that  tlw 
plaintiffs  had  purchased  beoami  from  the  managers  of 
the  chattiam  j  (2)  that  the  abora  plea  having  been 
substantiated,  the  pUintilts  were  not  entitled  to  main- 
tun    the   suit.     lUOMALATrPA    PUXAI    c.    SwAKI 

Nadcab     .  Z.  I,.  B,  la  Had^  460 

86.  <  Benaml  deed  exeoated  frith 

Intention     to       defraud      or  editor — Relief 

againtt  fra<td%lent  beuami  deedt  execaifd  by 
predeceetor  in  title.^K  executed  in  1S60  four 
benami  documents  with  intent  to  defeat  the  claim 
of  bis   employer  on   account   of   money   embetsled 

3  Mm :  two  of  the  documents  were  hibas  {deeds 
gift)  in  favour  of  P,  Ms  elder  wife,  in  respect  of  a 
mcnety  of  prepares  1,  2,  and  8  i  and  two  wei«  kobalas 
(conveyances)  in  favour  of  O,  that  wife's  brother. 
In  respect  of  the  other  moiety  of  those  propertiet      ~ 


possession  of  the  properties  J.,  2,  and  8,  and  S, 
the  younger  widow,  remained  in  possessioo  of 
other  pronorties.  In  November  P  eiMUted,  in 
respect  of  the  8  annas  of  the  properties  covered 
by  the  Mbas,  a  kobala  in  favour  of  Q't  sou, 
then  a  nunor.  jS  died  in  1B68,  and  F  died  in 
1B71>  A  daughter  of  f  by  S  succeeded  th«n,  and 
that  daughter  died  in  August  1882.  In  a  suit 
brought  by  a  eon  of  that  daughter  on  4th  January 
1893  for  the  recovery  {inter  alid)  at  poHession  of 
his  share  of  properties  1,  2,  and  S  from  Q't  son, 
with  mesne  profits  and  for  a  declaration  that  the 
deeds  executed  by  JT  were  colourable  transactions, 
and  that  the  kobala  executed  by  P  was  not  valid 
and  binding: — Meld,  at  to  the  contention  that 
plaintiff  was  not  entitled  to  he  relieved  againrt  the 
consequences  of  the  fraud  of  his  predecesiorv  in  title, 
that  the  balance  of  authority  is  dn^idedly  in  favour  of 
the  proportion  tbat  it  is  always  open  to  a  party 
to  show  that  a  document  simply  eiocnted,  but  not 
carried  into  effect,  is  a  benami  and  colonniUe  docn- 
ment, and  to  recover  pcaspssion  of  property  against 
the  party  claiming  under  such  document.  Symei  v. 
Hughe;  L.  R„  9  Sq.,  475,  Fhool  Bibee  v.  6oor 
Suruu  Don,  13  W.  S.,  485,  SreeuaiA  Moy  v. 
Sindoo  Baihiuee  Debia,  20  W.  B...  113,  Debia 
Choicdhrain  v,   Bimota  Sooudurea  Debia,  SI   W. 
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DIGEST  OP  CASES. 


BSNAHI  inANBACIION—eontinrntd. 

1.  OENEBAL  CASSS—eonetudtd. 
Xangammaiy.  Veaiataehari.I.L,  S.,  18  Mad,.8fS' 
•nd  ChtHvirappa  it"  Virbhadrappa  v.  Pmttappa 
£i«  Shivbaaappa,  I.  L.  S.,  11  Bom.,  708,  diitin- 
Roislied.  Taylor  v.  Bavrert,  Z.  B.,  1  Q.  B.  D.,  1191, 
followed.  Kearlev  v.  TkomioH,  L.  S.,  24  Q.  B.  D., 
743,  referred  to.  Shah  Lau.  iSmaA  i.  Akauitdxo 
Nath  Bobi        .  1. 1..  B,,  as  Cala,  4e0 

Sa. Cdlonrabla  oonveT&noe  in 

flraud  of  aMtdltoia—FraVd  'earried  into  tffeet 
— SmU  by  real  DuMr  agaiiut  htnamidar  and 
Ai«  tramfirge—Bigltt  nf  nil.—TlaiatiX,  with  the 
object  of  defeating  the  cUimB  of  his  crediton,  exe- 
cuted a  colourable  conveyBace  of  hig  property  in 
favour  of  another  person,  and  the  tnuuferee  gnccen- 
fnlly    redited  the  creditor*   of  the   pl^tiff  Iroln 

'  ■    •   the  property  in  eiecntfon  of  their  decreea. 


The  b»iitfsree  then  conveyed  the  property  to  ■ 
third  party,  who  took  posieggion.  Hala,  followinK 
ihe<aMci  Kali  Charon  Pal  V.  Batik  Lai  Pal,  I.  L. 


B.,  BB  Cale.,  9Sg  »oU,  that  the  i^ainlJtt  wa*  precluded 
from  roaintaioing  an  action  for  the  reeoTery  of  the 
property.  Beld,  also,  that  thfre  ii  a  distinction 
Dctweoi  thnee  caies  in  whicb  tlie  fraud  wai  only 
attempted,  and  those  in  which  it  wai  actnally  canied 
into  effect ;  and  that  in  the  latter  claai  of  caws 
the  Court  would,  by  granting  relief  to  the  wrong- 
doer, he  makiog  itielf  a  party  to  the  fraud.  Oobbb- 
SRUi  Sd(oh  v.  Bitit  Eot  L  I*  B»  as  Cftlo,  063 


^tei — Suit  by  Ihe  real  outnert  agaimt  benamidar 
— Biffit  o/ftHf.— Where  property  baa  been  conveyed 
bcnami  with  the  object  of  placing  it  beyond  the  reach 
of  creditor!,  and  the  trandolent  pnrpoae  hae  been 
carried  into  effect,  the  real  owner  onght  not  to  be 
permitted  to  mcceed  in  a  lait  imtitnted  by  him  for 
recoTsiy  of  the  property.  A  diitinctioD  exiita 
between  nicli  a  case  and  a  case  where  the  frand 
hat  not  been  carried  into  eiecotion.  Debia  Chowdh- 
rain  t.  Bimola  Soonduret  Dttia,  21  W.  S.,  422, 
explained.    Ealiohabak  Pal  c.  Basis  Lal  Pal 

[L  H  B.,  23  Cftla.  sea  note 


-  8nil 


owner  agaimt  btnanidar^FrandtUent  ptrpoH  given 
effect  to  by  elaitn  meeeujntly  Preferred  by  iia 
btnantidar. — A  mit  does  not  he  tor  a  declaration 
that  a  conveyance  executed  by  the  plaintiff  i>  a 
benami  and  flctitioos  transaction,  when  the  alleged 
transaction  has  been  used  to  accomplish  the  frandn- 
lent  purpose  for  which  it  was  intended.  The  franda- 
lent   pnrpoae   Is   accomplished   when,    the   property 


the  claim  is  allowed  by  the  Conrt.      Banea  Bebarx 

Daab  d.  S.U  KvxAx  Dabs  L  L,  B.,  a?  C&lo.,  asi 

[4  a  W.  N..  389 

2.  BOTTKCB  OF  PDBCHASE-HOKEr. 

-  Souroa  of  pnroliaeo-money 


BEKAJa  TRASaACTlOJS—eoniiMitdi 

2.  SODBCE  OF  PCBCHASE'MONEy— cooJinKs^ 

of  benami  purchase  is  from  what  source  the  pun 
chase-money  came,  though  that  is  an  excellent  cri< 
torion  and  teet  for  determining  the  ch»raet«i  of  the 
purchase,  BauoBBHAKBBSinoKr.  Waixd  HoBeBiM 
[14  W.  R,  373 

40.  ■ Evideni-e  ofbt- 

neficial  oienerihip.—'l^  cases  of  benatui  purchase  in 
India,  the  criterion  of  beneficial  owucr^p  is  the 
■onrce  frodi  which  the  purchase-money  is  derived. 
GcFSBEBIST  OosBAUr  c.  GcNOAFEBBAtn  GOSBAIN 

[eiIoorfl'aLA.,BS 

AZBVB  Au  Ci  UaBOXBD  FaU  BtrXSH 

[16  W.  B.,  la 

41,   Poiteiiion In 

coDiiug  to  a  concluiion  in  a  case  of  a  benami  purchase, 
the  circunutanoes  and  probabilities  are  to  bo  care- 
fully considered  and  weighed,— e.j.,  the  object  of  the 
purchase,  whether  the  pnrchase-money  really  belonged 
to  the  purchsMn,  and  whether  possesmon  was 
taken  after  purchase  t  and.  if  not,  why  poMenioa  was 
not  taken.  BsooBUH  HoHinr  Bitkbax  v.  Naoobbi 
Dmbu 16  W.  B.,  15 


-  Proof  of  cimti- 


43.  — ~ 

deration. — Where  a  deed  of  sale  ii 
nnder  nrcumstances  which  anggeit  an  intention 
to  defraud  creditors,  it  is  not  sufficient  that  the  sale 
was  formally  made  and  thedeed  duly  registered ;  the 
Court  must  be  satisfied  as  to  consideration  having 
actually  passed  from  the  purchaser  to  the  former 
owner,  and  as  to  the  source  from  which  the  pnrchasc- 
moaey  was  derived.  Uutbuboollas  «.  Tobaboo* 
DEBIT 16  W.  R,,  808 

See   Lttobmbb  Eoes   alia*  BHcooHum  Eobb 
1.  FuTTBH  Suiaa  .        .     34  W,  B,,  400 

48. — — Mahomedan,  Pur- 

e\a^e  iji.-^Where  a  Mahomedan  hngbaad  was  fwrnd 
to  have  paid  the  purchase-money  for  a  patnl  talukh 
standing  in  the  name  of  his  wife,  it  was  beld  that  his 
havii^  been  in  possession  of  the  money  was  primd 
fame  evidence  that  the  patnl  talakh  belonged  to 
ntmaelf  and  not  to  his  wife,  and  that  presumption 
was  not  rdbntted  by  the  fact  that  he  purchased  the 
patni  in  the  name  of  his  wife.  Sitshohoibb  v. 
LT70B1IBBF1IT  DooauB  .        .    0  W.  B^  8S6 

44.  ■  Properly      ae- 

qnired  hy  leparate  fundi.—la  a  suit  6)r  certain  pro- 
perty aa  belonging  to  plaintiff's  jndgment-debtor,  lu 
which  the  defendant,  the  adoptive  mother  of  the 
jndgmsat-debtor,  clumod  the  property  as  purchased 
by  aa  bond  fide  in  the  name  of  her  son,  but  with  her 
own  fundt,^ — Seld  that  this  case  could  not  be  judged 
by  the  criterion  l^d  down  by  the  Privy  Council  in 
the  case  of  Qottain  v.  Ootiaia,  6  Moore't  I.  A.,  83, 
vii^  whence  came  the  porchasc-money  )  for  the 
question  in  that  case  related  to  property  acquired  by 


joint.     KASiBJAir    Bidbb    e.    EcBEBMOOiassA 
Cbowdbbair     .  .    13W.  B^iaa 

46. Sindu  and  Ma- 

homtdan  LaK~Pretvmption.—h  casot  where  the 
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DIOEST  OF  CASES, 


I  TRAJSfB  ACTIOS— «o»li*uid. 
S.  SOUBCE  OF  PUSGHASE-HOKET— eoHc^KdaJ. 
qnntion  U,  whathsr  property  bons^t  and  held  in  the 
n«Tmi  ot  KSothsr  tbau  the  part;  ctsuning  ai  ths  r«al 

C'uaca  ii  the  property  of  that  other  or  merel]' 
ht  and  held  in  hu  name  (beaami)  for  the  cUim- 
aat,  the  raiterioD  b  to  oonnder  from  what  uorce  the 
parchaac*iiMHiej  cune  ;  tjie  preanrnption  u^  that  a 
pnrchaaA  Ukade  with  the  money  of  ^  in  the  name  of 
S  ia  for  the  benefit  of  ^  ;  and  where  the  pnichase  if 
bjr  a  father,  whether  Hahomedan  or  Hinda,  in  the 
name  of  lut,aciii,  there  ia  no  presumption  of  an  ad- 
vancement in  favour  of  the  aon.  Upon  the  facta. 
the  daciaioD  of  the  Conrt  beloit  MTened.  Azhax 
Au  V.  AiiTAV  Fatiiu 

[4  EL  I-  B^  P.  O.,  1 :  18  W.  B„  P.  C,  1 

Uehab  Ali  v. 


4a.- 


pm- 


ehata — WXithtr  froptrtg  teat  \»ld  htuami  for 
elaimaut  or  kkm  a  s\ft  to  *^'  koldtr— Evidence  aj 
omitrihip — BiMree  o/jmreiaie-noMy,— The  claim- 
ant, baTing  npplied  the  pocchaae-money  on  the  nle 
of  the  village  in  lait,  took  the  traufer  by  nie-deed  in 
the  name  of  the  flnt  defendant,  who  remuned  in 
poMtMion  of  it,  receiving  renta.    The  claim  waa  for 


proprietary     powttrinn   by    the   porchaaer 

imnuid  that  the  property  waa  held  benami  : 

The  flrat  Conrt  decreed  the  elum.    The  Appellate 


Conrt  ravened  thia  deciiion.  The  flrat  Conrt  had 
attrlbnted  too  mncb  to  the  fact  tLat  the  plaintiff  had 
•applied  the  parehaee-money— an  impcttaat  fact  in 
moat  ot  the  caaai  ruling  the  qneation  of  benami. 
Of  not  benami,  bnt  not  the  tmly  teit  of  ownenhip. 
Hare  the  Mnrce  of  that  money  waa  oonaiitent  with 
the  ebumant'i  havii^,  ae  the  defeoca  iJleged,  inten- 
dod  to  make  a  gift  at  tlM  propoty  to  the  holder  of 
itj  and  the  right  inferenoa  from  tbe  fact  was  that  it 
waa  not  b«ld  benanU  for  the  claimant,  but  belonged 
to  the  defendant.  Bam  Nabus  v.  HirKunus  Hasi 

n.L.B.,secftia,sa7 

L  B.,  se  I.  A,  se 

8  aw.i!r,,ii8 


s.  ONire  or  PROOF. 

Onmi  probandl—PwvJtoM 


Where  a  pnrehaie  of  real  eetate  ii  made  by 
a  Hindn  in  the  name  of  one  of  hia  aone,  the 
preanmption  of  the  Hinda  law  ia  in  favoiu  of  ita 
being  a  benami  pnrcbaae,  and  the  bnidaa  of  proof  liet 
on  the  party  bi  whoae  name  it  waa  pnrchaaed  to 
prove  that  he  waa  lolely  entitled  to  the  legal  and 
beneflcial  intenat  hi  neh  pnrchaaed  tatate.  Pnrchaae 
ot  a  talakh  in  Bengal  by  a  Hindn  In  hia  eldest  lon'a 
namct  the  oonTeyaooai  though  in.  the  Englieh  fnm  of 
Icaae  and  rdeasa,  held  to  b«  a  benami  pnrehaaft  and 
the  wn  in  whoM  name  it  waa  pnicbaaed  declared  to 
be  » tnwtae,  tor  the  btbcr,  and  the  talnkh  part  of  the 
father'!   artate.    OonMEUno  aoam   r.  Ovvai- 

nuATFs  Ch»m  .   o  Uoorv'a  L  A.,  68 


BBNAMI  'CBLiJSBACTlOS—eoiUimnd. 

S.  ONUS  OF  FBOOF--<(m;<>n«({. 

4a  - 


nixed  ioatitntiani  of  the  Gonntry,a  porcbaeer  doei  not 
diicharge  him^lf  of,  the  onus  which  Ilea  upon  him, 
by  looking  only  to  the  apparent  title.  Nor  is  the  onna 
ducharged  by  the  mere  bet  of  the  name  of  the 
defendant's  vendor  b^ng  alone  regiaiered  in  the 
zamindar'i  books  as  the  exclniive  owuer  of  the  patni, 
or  of  the  voidor  only  being  sued  by  the  *niTiirtt<f  ,■  fcf 
the  rent  of  the  patni.  JsEBirinsBi  «.  Unfl 
Cbtthsba  Chaouaxdvib  .    18  W.  IL,  161 

tt.    JEeidenet      of 

oicner$hip,-~la  cases  ef  alleged  benami  nici  effect 
■honld  )>e  given  to  the  evidence  of  poiaesiioD  and  enjoy- 
ment mnoe  the  purchase,  ai  showing  who  is  the 
substantiai  owner.  The  burden  of  proof  lie*  on  the 
person  who  ""!"**■"?  that  the  apparent  state  of 
fhtnge  is  not  the  real  state  of  things,  and  the  apparent 
purcbBeer  must  be  regwded  a*  tlie  real  purchaser 
until  the  contrary  be  proved.  J>mo  tfure.  t,  Pbbb 
Ehax S  Agra,  18 

6ft  Jam/  etideitc* 

^ — Iroof  qf  p«HTia»». — As  between  Hindus,  oral 
evidence  is  admiaiible  to  show  tb^t  land  nonunally 
purchued  for  A  and  conveyed  to  him  by  an  instru- 
ment in  writing  was  really  purchased  for  A,  B,  and 
C.    TomatYixr*.  Cbbcti  e.  Axvuvoxn  Chsth 

taKad.,88 

Following  in  tbii  Oqpibxxibto  (Iosaik  e.  Qdkoa. 
TiBHAtm  doBAiN        .        .    6  Koore'a  I.  A,  68 

61.  Purciaie  at  tale 

in  ixieittitm  gf  deeree,  Anigmttetit  o^.— Where  a 
penm  became  the  purchaser  of  a  tamkh  under  a 
decree  for  lale  obtained  by  jadgment-creditors  of 
the  owner,  and  an  asaignea  of  a  jndgment-cre^tor 
sued  to  have  it  declared  that  the  purchase  did  not 
affect  any  transfer  of  the  ownersliip  of  the  lolnkh, — 
Stld  that  the  onus  was  on  the  plaintiff  to 
prove  that  the  talokb  in  question  was  still  the  property 
of  the  indgment-debtoTS,  and  not  the  property  irE  the 
pnrchiaer.  In  mattera  of  this  description,  it  is  essen- 
tial to  take  care  that  the  decision  of  the  Court  rests 
not  upon  nupicion,  but  upon  legal  groonds  estab- 
lished by  legU  testimony.     SEaHAKUHCSTmBB  Dar 

e.  QOPAL  CaUHSBB  CBDOXBBBrTTT 

[7  W.  B,  F.  C,  10 
Eadssrath  Ddtt  d,  Okbot  CoohJlb.  BHTmA- 
.    9W.B.,S03 

—  B»»atM   leate — 


sufficient  for  the  party  in  whoae  name  the  leaae  !■ 
drawn  out  to  produce  the  documents,  but  it  is 
neceiaiy  for  Am  to  prove  that  he  has  the  beneficial 
interest  in  the  property.  SAXOnAxo&CT  Box 
CEoirsxaz  «.  Shaiu  fiooxDmr  Dobsla. 

[TW.B^KM 


i!\ated  al  talt  in  txtButirm  rf  decree. — A  decree- 
bolder,  in  elocution  of  liiii  decree,  put  np  for  eale 
certun  property  of  hia  judgment-debtor  which  was 


iizoabyGoo(^Ie 


DIQSST  OF  CISES. 
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HBNAia  T&AirSACnOir— OMh'MMf. 
S.  ONUS  OF  FBUOF-ct^MMd. 

purclutfsd  by  plsiatifl  ottctuibly  on  hii  own  aceonnt. 
U>Tii)g  reaaoD,  howero',  to  believe  that  the  pnichue 
wu  benajni  for  the  jadgment-iiebtor,  the  decree- 
holder  »gun  took  oat  execution  against  the  mme 
property,  and  advertieed  it  for  sale.  Fluatiif  inter- 
vened, but  hie  objectian*  ireie  diwllowed  by  the 
Court,  which  fimnd  the  jndgmait -debtor  in  bond  fidt 
poeuaeioD  on  hie  own  acoonnt.  The  property  waa 
then  inld,  and  one  of  th«  defendauta  bought  it, 
Plointifl  then  ancd  to  have  the  eiecutkm  proceed- 
ingt  wt  aride,  and  to  hare  tt  declartd  Uiat  the  pro- 
perty had  been  bought  on  hii  own  acoonnt  and  with 
Ui  own  money.  B.tid  that  the  ontil  of  proof  lay  on 
the  pl^US.  Mui>i>nii  Uohck  Ssih*  e.  Bhabut 
Qbmisdya  Boe        .  11 W.  B.,  840 

fi4.    — ■  ■■  ■■ — ■     Frtt*m<fHim — 

Crtdxtori  cfBWMf^  agai»ti  b»mamiditr — Etidtnct.— 
Altbongh  a  purctuae  by  a  Mshumedan  with  hii  own 
money  of  an  eitate  in  the  name  of  hla  Kn  n^Ma  a 
preiumption  of  the  eun't  name  being  oaed  bmami  for 
hii  father,  proof  that  the  father*)  object  WM  to  tflect 
the  uniinary  rule  of  succeosion  aa  tram  him  to  that 
pmperty  a  aafBcieiit  to  give,  at  reapecta  atrangera,  a 
title  to  the  ion  iii^pendflnt  of,  and  adrarae  to,  the 
father.  Where  toad  fiiU  creditora  of  the  oataniib]* 
owner  of  property  are  clumanta  on  that  property,  the 
Court  will  raqnire  itrict  woof  on  ths  part  of  any  one 
■eetdng  to  have  it  declared  that  he  held  it  only 
benHmi.  Bcenadawu  Kowab  Ahhbd  Au  Ehxs 
e.  HrspwAHi  Mdll  6  B.  L  B;.  678 

AjJftri  ALI  KHAV  v.  HCItllWABIB  Mdu. 

[14  W.  B.,  F.  a,  U :  18  II«iMr«'B  L  A.,  8» 

05.  ■ Pronf   of  hm- 

Jleial  BKlurthip — Prtnmiptio*  /rom  poiteinon  d* 
nceipl  of  raalt. — Where  then  are  benami  traiuBC- 
tions,  and  the  qoertUm  ia  who  U  the  real  owner,  the 
actual  poweadon  on  receipt  of  the  rente  of  the  pro- 
perty ia  moat  impo'taiit.  In  a  luit  agklott  •  pitr- 
chuer  at  a  Bale  under  Act  XI  of  1B59,  a.  IS,  the 
plaintiff  claimed  to  have  an  incnmbranoe  by  virtne  of 
two  moknrari  pottaht,  executed  by  the  h^i*  of  the 
laat  of  a  eeriei  of  beoamidan,  and  it  appeuiog  that 
the  lait  benanudu'  had  actnal  ownermip  of  one- 
fourth  of  the  property  compriaed  therein, — MtU  Qiat 
tbe  bieambranee  wai  good  to  the  extent  of  loeh 
fenrth.     lJbUMBAni>i  BsocK  v.  Et7MIiB|W1si  Fsb- 


[K  B.,  18 1.  A^  MO :  L  Zi.  &,  M  OKk)^  100 

~  Fmrehait  tg 


Sindu  mdoic/or  a  relativ. 


—A  *tep-tcn  made  oi 


In  the  name  of  other  parties.  Rtld,  under  the  cir- 
cunutancea,  that  the  pnrchaiad  property,  on  her 
death,  went  to  the  nephew,  and  not  to  the  atup-aon 
•1  heir  of  her  boebaQd.  Although  the  defendant, 
by  hia  written  atatement,  denied  the  fact  of  the  pni^ 
cbaici  beiog  with  the  widow'a  money,  and  it  wai 
proved  that  they  were  made  with  her  money, — Stld 
that  Uiia  did  not  remove  from  the  plalntlfF  the  burden 
of  proving  that  the  purchaaea  were  made  benami  for 
hei.  CounnuHATB  Roy  r.  BcxJU  Hveukdak 
[6  a  1*  B.,  808 :  16  W.  B.,  f .  C  7 


BBNAKI  TBAHSAOnOH— eo>#tM»f. 

8.  OKUS  OF  PBOOV— ctHrttnaed. 

B7.  Creditor*   of 

ieaamufar 

en  attached 

in  exeontion  of  a  decree  againit  S,  tiie  pluntifi 
Instituted  a  auit  claming  the  property  and  allef^g 
that  B  was  his  benamidar.  The  allegation  waa 
ettahllahed.  It  waa  contended  that  the  public  and 
the  creditor  at  whoae  instance  the  attai^mient  waa 
made  in  eiecntion  of  a  decree  fur  money  advanced 
to  B  had  been  misled  by  the  beoaml  tranMction. 
Htld  that  the  creditor  waa  bound  to  prove  that  be 
had  actually  advanced  the  money  beUeviog  in  good 
faith  that  the  property  belonged  to  B.  OOWK 
Chukssb  Dass  c  BaAaMVi  Dasb 

[U  O.  Ih  R,  106 

-  Beimmi  purehat* 
iperty  bought  ' 

,   .   _.     .       ..__._     _    -^mutcevunt— 

twKplion — Bvidence — SatmrtofenideiKi  to  relmt. — 
When  poK^aae  ia  made  by  a  Hindn  or  a  Mahomedan 
In  the  name  of  his  son,  the  presumption  it  in  favour 
of  its  being  a  benami  purchase  i  and  tt  liea  on  the 
party  in  whose  name  It  was  purchased  to  prove  that 
he  is  solely  entitled  to  the  \^i  aud  bentsclal  Inter- 
eit  b  the  estate.  When  the  rights  of  creditors  aie 
tn  Issue  in  such  a  transactioa,  very  strict  proof  of  tb* 
nature  of  the  traosactiou  shnuld  be  required  from 
the  objector  to  such  rights,  and  the  burden  of  proof 
lies  with  more  than  ordiaaiy  weight  on  the  peraon 
allenng  that  the  purchase  was  intended  for  the  bene- 
fit iS  tfie  son.    NAQ-rasKAi  e.  AbdcUiA 

[L  U  B^  e  Bom.,  717 


60.- 


-Allega 


-sharers.    B 

leased  his  shue  to  D  taking  rant  separately  from 
him,  and  .J  sold  U)  ehan  to  C,  so  that  £  and  C 
became  oo-shsMn.  Afterwards  B  cmveyed  bis 
share  to  S  and  delivered  L't  kahnliat  to  him,  the 
conveyanee  wUcb  was  registered  reciting  payment 
of  the  eonaideiatica.  Subse^nently  S  sold  the 
share  to  C  for  raluahle  ooosideration.  In  a  suit 
brought  by  C  for  possesion,  B  alleged  that  his  oon- 
veyanee  to  B  was  a  benami  transactioa  of  which  C 
WH  eogniianl.  S*ld  that  tke  raiaa  of  showing  that 
was  en  B,  and  that,  primdfaeit,  C  was  jusUned  in 
sqppodng  tlttt  B  had  a  good  OUe  to  convey.  &ATiik 
MoBi  Dui  V.  BEuaaoBUTn  Cstnur  Cjutto. 
PASBYA  1  C.  lb  B.,  466 

60,    Stuland    and 

teife — Proof  of  load  fidt  ptrehate. — In  a  case  of 
purchase  after  a  decree,  where  the  vendor  la  only  a 


vendor's  husbaad  {mppoeed  to 
be  the  real  owner)  wrote  the  deed  and  received  the 
purctnse-money  (thereby  making  himself  a  conseut- 
mg  party),  the  onus  lice  on  the  plunttf  to  prove  that 
he  is  a  hetid  Jide  porchasar  for  value,  eiercinng  due 
care  and  diligence.  Haf  tvivvavna  Dabbi  v. 
Boterm  CHtrsir  Bbitssix      .        .  1 W.  B.,  110 

Bte  Allj  Ebab  c.  Maut  Kabbbx  Ali 

[1  W.  B.,  116 

61.  B»»ami  adwanee 

of  »on*s  for  mcrtgaffi.~Vien  a  pUintilt    sued 
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DIGEST  OF  CASES. 


VESAXI  TRAXBJiCmOSt-imitinmtJ. 

8.  onus  OF  FOOOV—oomUmtd, 
ftllegioK  tlut  >  o«rUD  deed  of  moitgkge  wm  eie- 
cnted  bj  M  S  tuiuid  for  the  benefit  of  S  B, 


mortgage  out  of  her  own  moneyi,  it  wu  bald  th&t, 
if  it  conld  Iw  thown  that  the  money  advanced  wai 
the  money  ol  M  B,  who  eiecated  Uie  mmtgage,  it 
was  imn^terial  to  coaudsr  who  was  the  nominal 
mortgagee,  a«  the  plaintiff  could  not  let  np  a  title 
iacoDnrtent  with  the  title  let  ap  in  the  lower  Courti. 
In  the  abaenee  of  proof  tuScient  to  eit&bliah  the 
title  of  f  £,  and  to  ihiw  that  the  mone;  wa* 
advanced  by  jj'  5,  the  plaintiffa  init  wai  dltmiieed. 
BKiwini  Doaa  t>.  Hahoubd  Bobsuk 

[18  W.  B.,  P.  C  86 :  18  Koore'a  L  A,  846 
Sm  Boof  Oaun)  Aawu  v.  Kaxkxil 

[06  W.  B.,  M 

6S. Suit  for  dtelara' 

tion  ifftUU. — When  defendant*  admitted  the  eiecik 
Uon  CI  a  document  porporting  to  be  a  conTeyaiice  by 
them  of  certun  land  to  the  plaintiff  for  valnable 
eoDnderation,  hot  contmded  that  the  deed  wm  not 
Intended  to  have  any  effect,  and  wat  merely  a  bensmt 
tramactioiii^fff^J  in  a  niit  for  declaration  of  hii 
right  by  a  plahitiff  in  poMesnan  of  the  land  that, 
nnder  the  circnnutaDcea  of  the  case,  the  onui  wu  im 
the  plwntifl  to  ghow  that  the  deed  waa  what  it  appeared 
to  tie,  and  not  a  mere  paper  tnnaactjon.  Hooito 
EtBHia  DxHU  V.  AvTHSo  Chitbdbb  Csaito- 
ruETi, 8  C.  Ii.  B.,  48 


68.  Baud   fldt  jwr- 

etatt^CtrtiJUd  pwviatsr.'-The  burden  of  proof  is 
upon  him  who  alleget  that  the  certified  purchaser  and 
ragiitaied  owner  !■  a  benatnidar.  BAU  Nitb  Sasat 
c.  Bdqso  Naxe  PsBsaAO  SnrsH 

[la  a  ih  B.,  186 

-  PmrekoMr  temt 


jMi>VoMi«a(M>Miar.— WhoNftlteiiitit  eUmakod 
M  pnichBMr  in  good  bUh  from  *  btDamldar  who  ha* 
been  wgirtewd  aa  owner,  and  wko  by  tbe  act  of  the 
true  owiun  had  heta  iQowcd  to  beeeme  ttw  apparent 
owns,  til*  bnrden  Um  apcn  him.  Braro  Sisoe  e. 
BAnurs  Bdoe  .        .  18  O.  Ii.  B^  380 

66.   Fanhaia,    Um 

font,  in  ft*  mm*  nf  «  perttm  etktr  than  tit  real 
pureiattr — Troof  ^  tkt  aotnal  iraniaetion. — In 
lianidatbinDf  BUDitgagedebt,  the  mortgagori  iold  the 
_  propoty,  ud  eiecnted  a  mJe  dead  with  a 
i  that  tbey  had  reedved  bom  the  wife  of  Uie 
mortgagee  the  amount  of  the  nottgage  debt  and 
intemt  with  alio  a  amall  nun  of  money.  In  after 
year*  the  hn*t>aud,  now  plaintiff,  »ai  the  wife,  defen- 
dant, contested  which  <^  the  two  wat  the  real  pnr- 
cbaaer.    Said  that  the  bnrden  of  proving  that  the 


f  the  admitted  doenmoit,  which  burden  had 
been  ffiaeharged  by  his  evidence  that  he  inbitantial 
ccmndenUon  for  the  nle  by  the  mortgagon  wm  the 
eifljndioii  of  the  mortga^  debt  due  to  him.  This 
proof  shifted  on  to  the  wife  the  bidden  of  liiowing 
^lat  tbu  estiDctim  was  effected  by  her  mmey  w  of 


BEIFAKI  TBAWSACTXOlT-oosf^KiHKf. 
8.  ONUS  OP  V^OOV -concliuUd. 

■hawing  that  she  had  continuous  ponesiioa  in  accor- 
dance with  the  nle  deed.  She  did  not  prove  that  any 
money  was  pud  by  her,  either  to  the  vendors  or  to 
the  mortgagee ;  nor  was  there  mch  an  amonnt  of 
poswsBion  proved  as  affected  the  question  «dther  way. 
The  conclusion  was  that  the  wife's  name  was  used 
i«ia  &ni  for  the  hustiand's  as  alleged.  Svlbucar 
Kasb  Bahasub  v.  Hbeitsc  Bbsvk 

[L  Ii.  B.,  26  Cttlc,  478 

Xi.  B,  SB  I.  A.,  16 

a  C.  W.  TS„  186 

4.  CGBTIFIED  FUBCHASEBa 

(a)  AoiB  XII  OS  1S41, 1 OT  1846,  Ain>  XI  at  1869. 

66. Aot  Xn  of  1S41— £■('<  io  ottt 

BtrfijUd  p*rehatar  at  talafor  arreari  ofrtvttme. — 
fi.  SI,  Act  XII  of  1S4J,  did  not  apply  to  a  suit  for  a 


Hahoiocd  Waiiz  1^  Buamooin88A    6  W.  B,  88 


87.  Aot  I  of  184B-i'«f«ia.»r  at 

tall  for  airaart  ofmtm«.—Tiui  ruling  of  the  Full 
Baich  in  Bikari  Kwnnar  v.  Bikari  Lull,  3  B,  L. 
R^  F.  B..  15=  1]  W.  B^  F.  B.,  16,  that  »  benami 
purchaser  is  detiarred  from  setting  np  bis  title  in 
oppontion  to  a  cert^ed  pnrchaser  was  held  not  to 
apply  in  a  suit  io  which  Uie  plaintiff  waa  a  certified 
pnrtjiaser  who  had  bought  at  a  sale  for  s~~ 


ea.  B.   SI— ParoAiiMs  madt 

btmami.—a.  21,  Act  I  of  1U6,  does  not  protect 
porchaaes  mads  in  the  name  of  third  parties  frma  the 
opentifa  of  decrees  against  the  persons  beneficially 
anUtled  to  the  purchased  property.  AiCBixooineRA 
Biun  V.  Bmsosk  Bak  Ssn        .      S  W.  B.,  29 

60.  JPropartf   pur- 

dKU*d  if  mewii*r  qf  joirrt  jfijwUy. — Proporty  pnr- 
chased  by  a  memhw  ot  a  jtnnt  &tiuly  with  money 
out  of  the  eonmou  latate  is  bmily  property,  even  If 
pniehased  in  tbe  nuns  of  his  son.  Even  if  the  nm 
IS  a  certified  purchaser  at  a  sale  ondv  Act  I  of  1))4(, 
the  other  members  of  the  family  are  not  dettarred 
by  «.  SI  from  cUming  a  share  of  the  purchase  aa 
joint  property.  Bi>ohiasi  Iaau  v.  Dbwxs*  Nuvsm 
hALL ieW.B^S28 

7tt  Omut  probandi.— 

In  a  tnit  to  recover  posaeenon  by  tha  ostensiU* 
purchaser  of  an  estate  sold  for  arrears  of  revetma 
andw  Act  I  of  181G,  where  it  waa  found  that  plointifC 
had  stood  by  ever  since  his  purchase,  and  had  ttx  11 
yean  allowed  defendants  to  remun  in  posaeemon  and 
mjoy  the  nsafmct  aa  proprietors,— St2rf  tfaat  the 
burdoi  of  proof  waa  rightly  thrown  on  the  plaintiff, 
Jadub  Ban  Heb  v.  Son  Loohwt  3I»duclc,  5  W.  B., 
Be,  »iid.  Biharn  Ktmiear -v.  Bihari  Lall,  S  B.  L.S., 
F.  B.,  IB--  11  W.  S.,  F.  3.,  JB,— the  former  on 
s.  86,  Act  XI  of  1869,  and  the  latter  on  t.  160,  Act 
VIII  of  18S9>— aundved  and  applied  to  a  cast 
z  2 


lizcdbyGoOt^Ic 


DiasST  OF  CASES. 


BBNAia  TRAITSACnOZr— eoiifiMMf. 
8.  ONUS  OF  PROOB-continmmi. 

puwhwed  by  pUint i*  o»teii«ihly  on  bii  own  aceount. 
HaTing  reuan,  howercr,  to  believe  tliat  Uie  pnrchue 
wu  benuni  for  the  judgment- debtor,  the  decree- 
holder  »gun  took  oat  eiecation  kgainet  tfae  ume 
proptrtj,  and  kdrertited  it  for  nle.  FUintifl  ister- 
veoed,  but  liii  objections  were  disaltcwed  by  the 
Omrt,  which  fonnd  the  judgment-debtor  in  bond  JUU 
peueisioD  on  hii  own  scoount.  The  property  wm 
then  anld,  mnd  one  of  the  defenduiti  bought  it. 
PkiDtiff  then  toed  to  h»Ts  the  execution  ^oceed- 
ingi  ut  Hide,  and  to  have  it  declared  Hiat  the  pio- 
peity  h&d  been  bought  im  hU  own  acoonnt  mud  with 
his  own  money.  Etld  Uut  the  onu*  of  proof  Uy  on 
the  plaintiff.  UussDH  UOHUK  SBASk  t.  Baxain; 
OHEBEBa  Bor        .        .        .       11 W,  B.,  840 

fi4.    Frtmmption — 

Craditort  olaiaUnff  agai-H  htnamidar — Evidenct.^ 
Altbongh  »  pnrcluM  by  a  Ushumed»o  with  lu>  own 
money  of  an  eitate  in  the  name  of  hit  ion  r^aea  a 
preaumption  of  the  bqd'b  name  being  oted  bsnami  iai 
hie  &ther,  proof  that  the  father'a  object  wu  to  affect 
the  ordinary  mle  of  succceeion  aa  bum  him  to  that 

SMperty  i«  anSciunt  to  give,  u  reepects  itrangeri,  a 
tie  to  the  aon  iii^pendent  of,  and  advene  to,  the 
father.  Where  bond  fide  creditori  of  the  oetennble 
owner  of  property  are  claimant*  on  that  propertvi  the 
Court  will  require  atrict  proof  on  the  part  of  any  one 
•asking  to  liave  it  declared  that  he  held  it  only 
benomi.  JtusNASAWiiA  SowiB  Ahkep  Au  Ehah 
e.  HuBSWABi  HvLL  6  B.  Ii.  IL,  STB 

Ajkct  Au  Ksan  t.  HuKDWABBi  Mull 
a4  W.  B.,  P.  CX,  U :  18  Xeora'B  L  A.,  SW 

05.  ■ Froqf   tjf  hmt- 

final  ofOttrMp — Prantmption  fi-iM  poiteition  on 
reetipt  of  re»U.~-Whatt  there  are  benami  traneac- 
ttons,  and  the  queetion  ia  who  ia  the  real  owner,  the 
actual  poMeadon  on  receipt  of  the  rente  of  the  pro- 
perty i>  moat  important.  In  a  enit  againit  a  pnr- 
chuer  at  a  aale  under  Act  XI  ot  1B6&,  a.  18,  the 
pluntiff  clumed  to  have  an  incumbrance  fay  Tirtne  ot 
two  mokurari  pottalia,  executed  by  the  helre  of  the 
laat  of  a  aeriea  of  benamidara,  and  it  appearins  that 
(he  lait  benamidar  had  actual  ownermip  of  one- 
fourth  of  the  property  compriaed  therein, — Stld  that 
tbe  inonmbruice  waa  good  to  the  extent    of    auch 

fourth.      IKAMBABDI  Bsa-im  V.  EuKLBflWAU  PlB- 

[Z..  B.,  18  L  A,  leO :  L  Ih  &,  M  Olds,  lOe 

BO,  • P«ro*«»e  hf 

Sind*  tuidovifor  a  relation, — A  ttep-mn  made  orer 
prcperty  to  hi*  etep-mather  for  her  ■upportt  Out  of 
the  produce  abe  bought  properUea  £a  her  aephew 
In  the  name  of  other  partiee.  Seld,  under  the  <ar- 
cunutancoa,  that  the  porchaaed  property,  on  her 
death,  went  i«  the  ncpkew,  and  not  ta  the  etcp-aon 
aa  heir  of  her  bOBband.  Although  (he  defendant, 
bj  hia  written  atatement,  denied  the  fact  of  tbe  pui^ 
chaaea  being  with  the  widow's  money,  and  it  was 
proved  that  they  wero  made  with  her  money, — JBeid 
that  Uiia  did  not  remove  from  the  pl^tift  the  burden 
of  proving  tJiat  the  purchaaea  were  made  benami  for 
her.  CoAjnouHATE  Roy  r.  Boiuu  Hveukvib 
[6  a  1*  B.,  808 ;  IS  W.  B.,  P.  C,  7 


BBHAIU  TBAJSBACm.OS—cB»Hx%ed. 
S.  ONUS  OF  PB,OOV—eonti»Md. 
67.  Creditori 


in good/ailh.^-C«tiaai  property  having  been  attached 
in  execution  of  a  decree  agunat  B,  the  plaintiff 
inatituted  a  Bult  cliuming  the  property  and  alleging 
that  B  waa  hia  benamidar.  Tbe  Mlegation  waa 
eitabliahed.  It  waa  contended  that  the  public  and 
the  creditor  at  whoae  inatance  the  attaumient  waa 
made  in  execution  of  a  decree  for  money  advanced 
to  B  had  been  milled  by  the  beuami  tranvction, 
Seld  that  the  creditor  waa  bound  tu  prove  that  he 
had  actually  advanced  the  money  believing  in  good 
faith  that  the  property  belonged  to  B.  Q01.11K 
Chitiowb  Dabb  c  Bbasiivi  Dasb 

[U  o.  I..  R,  loe 

68. BeiKimi  pureAaie 

'  t  Mindti  or  MtAomedan — Properly  botiffht  hv  a 


When  purchaae  ia  mada  by  a  Hindu  01  .. 
in  the  name  of  hia  aon,  the  preaninptioc  ie  in  favanr 
of  iU  tteing  a  benami  porchaae ;  and  It  Ilea  on  the 
party  in  whoae  name  it  waa  purcbaaed  to  prove  that 
he  ii  a^lely  entitled  to  the  legal  and  beneficial  inter- 
eat  in  the  estate.  When  the  righta  of  cri^tora  aie 
In  leaue  in  auch  a  tranaartlon,  very  itrict  proof  of  the 
nature  of  the  trauaaction  abould  be  required  from 
the  objector  to  auch  rigbta,  and  tbe  burden  of  proof 


alleg 


e  than  ordinary  weig! 


[L  I-  B.,  6  Bom.,  717 


tMoni  eonvegame. — A  and  B  were  00-abarera.  B 
leaaed  bia  ihue  to  D  taking  rent  aeparately  from 
him,  and  A  lold  bi*  ahara  to  C,  aa  that  B  and  C 
became  co-aharera.  Afterwarda  B  omveyed  hia 
ahare   to  S  and  deliveced  Ift  kabuliat  to  him,  tbe 


of  the  coniideraticD.  Subaequently  B  1 
ahare  to  C  for  valuable  oonaideration.  In  a  enit 
brought  by  (7  for  poaaeaaion,  B  alleged  that  hia  oon- 
veyanoe  to  JE  waa  a  benami  tnnaactiaa  of  which  C 
waa  cogniiant.  Held  that  the  imu  of  ahowing  tbtt 
waa  <ii  B,  and  that,  primdfaeit,  C  waa  jufUlUd  In 
i^ppoaiog  that  B  had  a  good  title  to  oonvey.  Satia 
Mom  Dau  v.  BiroaaoBum'  Cmmuf  Chatto- 
SADBYX        .  1  C.  lo  R,  466 

80.   ' Stuband    and 

wife — Pfoof  of  bend  fide  pwrekaie. — In  a  caae  of 
purchaie  after  a  decree,  where  the  vendor  ia  only  a 
benamidar,  aad  the  vendor'a  husband  (snppoaed  to 
be  the  real  owner)  wrote  the  deed  and  recnved  tbe 
purchase-nwoey  (thereby  making  himself  a  conaent- 
ii^  party),  the  onna  Ilea  on  tbe  pluntifC  t«  prove  that 
he  ie  a  boiiS  fide  pnrchsea*  bg  value,  exercinng  due 
care  and  diligence.  Mait  TtrxuHamB  Dabbi  v. 
BoisvcB  CBTBit  Bsrnsix      .        .  1 W.  B,  110 

See  Allj  Ehah  e.  UUB  Kabbbx  Axi 

p.  W.  B..  US 


<if  »ontg  for  Btortji^?*.— Wbere  ■  pluntiff   ned 
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DIQKT  OF  CASBS. 


(  we  ) 


BBSTAHI  TBASfBACTIOSt—eimiinutB 
S.  onus  or  paoOT—eomtimud. 
g  Uwt  ft  MrUIn  deed  of  i 
euted  by  M  S  benami  far  the 
tlinmgli  wbom  tbe  pUintilf  elided.  Kid  also  allag- 
ing  that  J  B  bad  advuiced  tbe  moite;  far  the 
mortgage  out  of  ber  own  mcmeyi,  it  waa  bald  (hat, 
if  it  could  ^  tbown  that  the  mcaisy  advanced  wai 
the  money  of  M  B,  who  execatod  Uie  mortgage,  it 
WW  iuuutraial  to  coaiider  wbo  was  the  nominal 
mor^ageo,  m  the  pluntiff  could  not  let  up  a  Utla 
inooau^ent  with  the  title  ut  up  in  the  lower  Coorta. 
Iq  tbe  abaenea  of  proof  lofficiait  to  eatabliab  the 
title  of  S  B,  and  to  ihiw  that  tbe  money  wa* 
■dTanced  by  S  B,  the  plaintifTi  loit  wai  dismiwad. 
Baiwinr  X>OBs  v.  Uahoiod  Hobbbis 

[18  W.  B.,  P.  C,  Se :  IS  Moore's  L  A,  846 
Sm  Boor  Obus  AbWai.  e.  KiKKOL 

[06  W.  B.,  M 


ea.- 


Smttfordaetara- 

lion  qf  title.— Whea  defendantt  admitted  the  eieciw 
tion  ei  a  document  purporting  to  be  a  coareyance  by 
them  oif  eattaln  luid  to  the  pUntiff  for  valn^u 
eofttideratint,  bnt  contended  that  the  deed  wm  not 
Intaoded  to  have  tiaj  effect,  and  wae  merely  a  bcnand 
tiaDMctton, — Said  in  a  nit  for  dedaration  of  hii 
right  by  a  plaintiff  in  poaHuion  of  the  land  that, 

the  plaintiff  to  (bow  that  the  deed  wae  what  it  appeared 
to  be,  and  not  a  mere  paper  traniaetion.  HooKTo 
KiBEn   SsBis   V.   Aire  BSD   Cshbdbk    Chatto- 

r^PKTA a  O.  Ih  B.,  46 

68,  — Sond  fide  puT' 

eloM—CtrtiJUd  pareiowr.—The  bordoi  of  proof  it 
upon  him  who  allegei  that  the  oettifled  purchaser  and 
regiitared  owner  ii  a  benamidar.  B*U  Bus  SlaAX 
e.  Busao  Naib  PsKaau)  Sivsh 

[la  O.  Ii.  B,  186 


-  Psroi 


r  tea 


JIdtjyom  taaoBMiIar.— Whsea^ainttf  eUme  kod 
ai  porchaaw  in  good  talQi  bom  a  benamidar  who  hae 
bean  Tegiit«Ted  aa  owner,  and  who  by  tbe  act  of  the 
tme  ownen  had  ben  allowed  to  heocme  Uie  apparent 
owno',  the  bnidcu  liM.  apoti  bin.  Burro  Bih»h  d. 
Bu^aa  Boas  ,  .  IS  O,  Ii.  B.,  280 
68.    PanAate,    urn 

farti,  in  U«  mwm  qf  a  yeriom  oiktr  Ua»  lit  real 
maviattr — Iroitf  qf  the  ael<Uk 
UqnldaUonota  mortgage  debt,  the 


mha»»r — Frotf  if  ike  aetual  traneoetion.— 
_,DldaUonotamort{^ debt,  the  mortgagoriKldi 
mntgaged  property,  vaA  esecoted  a  Me  deed  with  « 


ndtal  that  they  had  ncdved  ttaai  the  wife 

mintgagee  the  amoont  of  the  noitgage  debt  and 
intarert  with  also  a  BDall  sun  of  money.  In  after 
yean  the  huflMnd,  now  plaintiff,  and  the  wife,  defen- 
dant, CDoterted  which  (^  tbe  two  wai  tbe  r^J  pur- 
chaser. B'fld  that  the  buidni  of  proving  that  the 
nortga^  Bare  tbe  coDnderation  for  the  sale  was 
apon  him  at  tbe  outset,  as  he  claimed  contrary  to  tbe 
taujr  of  l^e  admitted  docoment,  which  burden  had 
been  diacharged  by  hia  eTidence  that  he  Bobaiantial 
eoouderatioD  for  the  sale  by  the  mortgagors  waa  the 
extinction  of  tbe  mortga^  debt  doe  to  him.  This 
proof  shifted  on  to  the  wife  the  burdoi  of  showing 
Uwt  this  uUDctian  was  effected  by  her  mcoey  or  of 


BXirAMI  TBJ^BACPri01S—cafUin<>»d. 

8.  ONtrs  OP  FBOOF— co«o2«Kfe<;. 
showing  that  she  had  cootinnoDs  poaaeaaion  in  accor- 
dance with  the  sale  deed.  She  did  not  prove  that  any 
money  was  pud  by  her,  either  to  tbe  vendon  or  to 
tbe  mortgagee ;  nor  was  there  auch  an  amount  of 
poaaeaaion  proved  as  affected  the  questiim  either  way. 
The  coneluiion  was  that  the  wifB*!  name  was  used 
iam  tmra  lor  the  hnsbaad'a  aa  alleged.  ScLUHJUr 
Kasb  Bahasdb  (>•  HssHDi  Btanu 

[L  !•-  B..  as  Onlo.,  478 

L.  B„  S6  L  A.,  15 

a  G.  W.  XT.,  186 

4.  CEBTIFIED  PUBCHASEBS. 
(a)  Aois  XII  ov  IMl,  I  o*  1»45,  IHD  XI  Oi  18G9. 
66, AotXnofl841—5Mf  (acwr/ 


fi.  81,  Act  XII  of  IMl,  did  not  apply  to  a  mit  for  a 
deolaratloa  of  the  pluntifPa  title  in  right  of  inherit- 
anoe  •■  aninat  other  memben  of  tbe  family. 
JLutaiOD  Waibz  v.  BuaMBOomau    6  W.  B,,  88 


-  Act  I  of  1846~P«n>Jl<MM-  c 


67. 

tale  for  arrean  o/ r«wit«e.— Tbe  nilbg  of  the  Foil 
Batch  in  Bikari  fmnar  r.  Bikari  Lall,  3  B.  L. 
B.,  F.  B.,  IB.-  11  W.  B.,  F.  S„  16,  that  a  beoaml 
purchaaer  ia  debarred  from  setting  up  his  title  in 
oppadtion  to  a  certified  purchaser  was  held  not  to 
apply  in  a  suit  in  wbicb  the  pluntiff  was  a  certified 
purtjuan  wlio  had  bought  at  a  sale  tor  arreara  of 
revenue  under  Act  I  of  1846.  Braio  Bioabsb 
Bisam  0,  WutD  HoflBXor  .   14  W,  B^  878 

ea  - 


a,   31— P«rcA«aa  made 

(ewMti.— 8.  ai.  Act  I  of  1B4S,  does  not  protect 
purcbesci  made  in  the  name  ot  third  parUea  from  tiie 
oparatioiL  of  decreta  ag^tt  the  pcnona  beneficially 
entitled  to  the  purchaaed  property.  AVKiBOoinBaA 
B»BBB  V.  Bbboss  Bah  Sbik        ,      a  W.  B.,  30 

08,   JPrapertg   /mr- 

ekaead  hg  memier  of  joint  Jtimils- — Property  pur- 
chased by  a  memlMC  «  a  jtdnt  family  wiUi  money 
out  of  the  common  eetato  la  family  {ncopoty,  even  if 
pturohased  in  Uie  name  of  his  son.  Even  If  Uie  atm 
IS  a  certified  purchaser  at  a  aale  under  Act  I  of  IVtB, 
tbe  other  memboa  of  the  family  are  not  debarred 
by  «.  81  from  claiming  a  share  of  tbe  purchase  aa 
joint  property.  Boobudi  Lau  e.  Dbwebb  NtrvDCM 
Lau, 18W.  B..a28 


7a- 


-  Omm  protandi.- 


suit  to  reooTcr  pmicwiMi  by  the  oeteai^Ua 
purchaser  of  an  eftato  sold  tat  Hrears  of  rerenoe 
uDds  Act  I  of  IMG,  when  it  waa  found  that  plaintiff 
had  stood  by  ever  rince  his  purdtasA  and  had  for  11 
yean  allowed  defaidanU  to  reroun  in  powaidon  a«d 
mjoy  the  nsufruct  as  proprietors,— .ffi/d  that  the 
bnrdai  of  proof  was  rightly  thrown  on  the  plaintiff. 
Jadnb  Ran  Deh  v.  Bam  Looknn  Mmdnct,  5  W.  B., 
SB,  and  Bikaiy  Knnuar  v.  Bikari  Lall,  8  B.  L.  S., 
F.  B.,  IS :  11  W.  B.,  F.  B.,  16,— the  former  on 
a.  86,  Act  XI  of  1869,  and  the  latter  on  a.  160,  Act 
VIII  of  1$£9,— «on«idered  and  applied  to  a  caat 
E  3 
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4.  CKBTIFIED  PUECHASEBS— eo»««««rf. 
nuder  >.  II,  Act  I  of  1M6.     Jobvb  Axt  r.  Bshida- 
BUN  CHinmu  .  14  W.  S^  10 

71.     Ctrtifitd   jmr~ 

ehanr. — S.  21,  Act  I  of  184C,  doei  not  apply  to 
m  sait  brought  to  out  the  certified  paccliM«r  on  the 
groand  Voai,  the  pnrcbaie  irki  nude  on  belulf  ot 
another  penon,  but  to  rnnke  void  apottah  granted 
by  his  mother.  Bishohais  Subiu  BHUrrAoaABJSB 
V.  HosAir     ....    W.  B,,  1884,  sea 

72.  — — Fraud^U%t  pur- 

ehai: — Act  I  of  1846  iru  not  intended  to  ^ord 
■tahitabla  protection  to  a  pojcliasec  at  a  mle  brongbt 
About  by  frandnlent  default  on  a  preeoneerted 
■rrangenieDt,  foTthepDrpo>M  of  title.  McrirHooii  Au 
Ehav  c.  0400I1KTA  Bax  Khar       .  e  W.  B.,  880 


7a  - 


-  Salt  nf  arrtar* 


«/■  Meemi* — Pwrtiatt  iy  na»agtr  of  jiniU  Hi»d» 
family — Suit  hg  chh  mtmitr  to  rtcover  Aii  Mkare. — 
A  purehaae  by  a  maoaging  Kiember  of  a  joint  Hindu 
bmily,  in  Ui  own  name,  at  a  MTeaae  sale  held  nndra' 
Act  I  of  1S45,  ii  not  affected  by  >.  21  of  the  Act.  A. 
■nit  by  one  of  the  memben  for  rsooTery  ol  powmdoo 
of  1^  ahtireof  the  property,  pnichued  by  the  mana- 
eioft  meniber  in  hi«  own  name,  bat  for  the  nie  of  the 
nmily,  ii  not  a  nit  to  onat  a  certified  poreliaaer  and, 
therefore,  not  affected  by  «.  21,  Act  1  of  1S45. 
TDirSAjr  SiHoa  r.  Pines  Naeatar  SnaH 

[6  B.  L.  R..  Ue  :  18  W.  B.,  847 

Cflnfiroed  by  P.  C,  on  9th  Jnne  1674. 

fas  W.  B.,  lee  :  I..  B.,  1 1.  A.,  84fl 

7*. : JttXluf  1859, 

4.  as— Act  ZII  of  i841.—Sild  (by  MnrcBB,  J.) 
that  1.  n  of  Act  I  of  1S46,  and  i.  36,  Act  XJ  of  18G9, 
do  not  apply  to  s  pnrehaae  nnder  Act  XII  of  IS41. 
BOOA  BcrsBOOUi  «.  If AWAS  Naztk  ov  BssaAi 

[U  W.  B.,  889 

76.  ArtXIof  18B8,  b.  86.  Can- 

■tniotlon  of—Title  of  benami  pmrciartr.  Sow 
limited'— Benmmi  properiif,  ilt  liability  to  elaimt 
Ofaiiut  ir%e  otaner. — The  object  of  >.  SS  of  Act  XI 
Of  I8G9  i«  to  prerent  the  tme  owner  from  disputins 
the  title  of  his  Ijenamidar  (certified  parchaaerj,  and 
not  to  preclude  a  third  party  from  enforcing  a  claim 
•gunit  the  true  owner  in  mpect  of  the  benami 
mopcrty.  Cbdhbka  EAitiirY  Dkbba  v,  BAHBcimB 
Fattdck  .        .  I.  L.  B,  la  Calo.,  802 

76.    Smetoonttcerti^ 

Jltd  pm-vlanr. — ^pnrctlBiedamehal  in  the  name  of 
^1  brother,  and  obtuned  poiaettion.  He  then  lued  S, 
who  wu  acting  aibia  tab  rildar,  for  an  account  and  for 
delivery  of  certain  papen  oonnected  with  that  mehal. 
Seld  that  tliB  terma  of  >.  86  of  Act  XI  of  1859  did 
not  apply  to  bar  the  suit.  BsmsABinr  Chithxib 
NoKsi  V,  Bax  Sckssb  Uozdvoab 

[I.  I..  B^  21  Oslo,  876 

77. Ff»al      wfrtiow, 

CenttriKtUm  <ff—S»il  to  tmtt  an  aingit«e  from  a 
certified  jntrcAiHer — Maimlainabitiiy  qf  nut, — 
Fluntilt  inatrncted  defendant  No.  2  '  ~  ~ 
certain  property  at  a  Terenae  aale  c 
defondaBl  No.  B  parchawd  it  In  hii  c 


BKETAHI  TSLA3SBA.CfnaS~e<mii)Med, 

4.  CEBTinBD  PnBCHASEB9-«oirf<ii<Mi. 
with,  the  mmey  of  the  plaintiff;  fmd  afterwaM* 
■greed  to  execute  a  deed  of  releaie  ta  favour  of  plaln- 
Wf,  tmt  without  doing  that  be  fraudulently  executed 
a  deed  of  nla  In  &tout  of  dafmdant  No.  1,  who  bad 
notice  of  plaintiJPi  title.  In  a  snit  by  plaintiff  for 
n]C0TA7  of  poneMoon  nnd  declaration  of  title  of  the 
property  it  was  conteoded  that  «.  86  of  Act  XI  of 
1659  was  a  bar.  Stld  per  SfAoiiEAli,  C.J.,  and 
Qu.osa.  J.,  that  b.  86  of  Act  XI  of  ISSS  ii  t,  penal 
Hctiou  and  ought  to  be  copatrued  «trlctly  and  literally, 
and  in  oanitrulng  the  teetion  the  Court  ought  not  to 
go  beyond  the  itriet  letter  of  the  language  uaed  or  to 
put  a  coDitmcUon  upon  that  language  which  wonlA 
have  the  effect  of  materially  sitendi^  the  opttaUon 
of  the  leetioD.  Seld  fuitiier  by  Maoliav,  OJ., 
tliat  a.  S6  ia  no  bar  to  the  rait,  ini^nnrb  a>  tliii  ii  not 
a  luit  "  to  ouat  the  certified  puidiaaar,"  but  to  onat 
■omebody  elie,  althongb  he  ddmi  throng  the  former ; 
and  Oie  tme  ground  upon  wUeb  the  Bait  ii  baaed  ia 
the  fraud  o{  defendant  No^  ^  of  which  defendant 
THo.  1  had  notiee.  Seld  pv  Qbosb,  J,,  that  th» 
■nit  might  well  be  regarded  aa  baaed  upon  the  ground 
of  fraud,  and  In  this  vW  of  the  matter  the  cue  blla 
ontHde  the  provinou^  of  ■■  86  of  the  Bevenue  Sala 
Law.  JitiHHf  Komr  v.  Lalla  Bekarte  Lall,  It. 
M.  I.  A.,  496,  LokUe  Saraim  Roy  Chovdhrg  t. 
Kalyp%ddo  Bamdapadkya,  L.  S.,  S  I.  A.,  1S4, 
Toondtiit  Si»ffA  V.  Fokhitarain  Singh,  L.  S.,  1 1.  A., 
842,  referred  to.  Per  TuTBLXAir,  J,  (diomting) — 
S.  86  of  Act  XI  of  1869  applies  jnit  aa  nmch  to  a  aoit 
to  ouit  tlie  aiaignee  of  a  ceitifled  purchaaer  ai  it 
doe*  to  a  rait  to  ouit  that  pnrcbaiei.  The  L^- 
tatnre,  tu  enacting  i.  86,  faitended  to  give  to  a 
certified  purchaMc  in  poiMcadan  a  atatntory  title 
againit  die  perwm,  if  any,  on  wboae  behalf  he  had 
porchaied,  and  therefore  thii  protection  ihould  devolve 
upon  hit  heir  or  anignee  who  would  take  a  title  in 
oontinoation  of  that  of  the  certified  purchaaer.  Baj 
Cbitkdsb.Chiioxxbbutii.v.  Dixa  Nath  8a ba 

[s  o.  w.  17..  4aa 
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Aoi  Xi  of  18S9,  «.  B6—CerliJUd  pnrciater,  mil 
ayainil. — Ai  the  certified  purchaaer  of  »  taluldi  at  a 
HOe  held  under  (he  proviiiona  of  Act  XI  of  18G9  for 
arreara  of  revenue,  and  who  had  obtained  aymbalical 
poMowion,  iiad  at  the  time  of  the  sale  agreed  with  B, 
the  fanner  owner  of  the  talukh,  to  le-etnvey  to  liini 
{S)  afterthe  aale  had  bemcomiJeted.  Inaiuitby  B 
tocompelipeciflcperformanoeenthe  Mntrv^  alleging' 
that  be  bad  never  quitted  actoal  poaaoarion  of  the 
talakb,  objection  waa  taken  that  the  gait  waanotmain-' 
Uinable  nnder  a.  86  of  Act  Z I  of  18G9  and  t.  817  of 
Act  XIV  of  1882.  HeldHaiaM  init,  not  being  one  to 
onat  the  certified  purchaaer  from  poawadon,  waa  not 
barredbyaSQ.;  andtbatndther  waa  it  barred  by  all7 


iizoabyGoo(^Ie 


DIGEST  OP  CASBS. 


< 
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4.  CBBTIFIED  FUBCHASESS— mn/iiw*^. 

_*e.  Citil  Prociditn 

Vodt,  18BS,  t.  SeO— Party  not  a  etrtified  mnhattr. 
—8.  280  of  Art  VIII  of  1B69  do«  not  precede  >  psraon 
tmrcbftring  benuui  from  letting  ap  hig  title  uaiiut  a, 
penon  not  being  the  certffled  purcliaser  or  clumiag 
through  him.    SbdM»8dtit  Dabbes  r.  Gopkeboos- 


80.  < 


Buitt  hattoeeit  be- 


>taandar  and  btntfieial  oio«r.— Suitfr  between  tba 
"bamunidar  uid  the  beneficial  owner  are  alone  referred 
to  in  «.  880,  Act  VIII  of  18&9.    Sbbtakath  Ghobb 

C.  MADBITBNAXAniBOYCBOWCBBK    .  IW.  E.,  S29 

"•  ■  Furehate  i>   an- 

otkn'i  noma  at  Court  lala—LiabiMg  of  fropart) 
to  ertditort  cf  be%an%dar. — The  immoTaible  property 
ctA  rt  a  Comt'i  nle  wM  pnrcbMed  by  B  with  the 
money  and  on  behalf  at  A.  B  enbieqnBntiy  conveyed 
the  property  to  C  for  the  benefit  of  ^.  iTeZd  that  the 
property  conld  be  taken  in  eiecotion  by  the  creditors 
of  A.  Qii«r<— Whether,  but  forthesobieqiient  ocn- 
veyance,  B,  under  the  opemtkiQ  of  m.  3S9  and  260  of 
the  Ciril  Procedure  Code,  wonld  not  have  had  a  good 


sa- 


89.- 


laalai  with 


„  Agmneni  to  rt- 

«omvtjf.~A  1  property  wai  lold  under  •  decree  to  B, 
■m  boudjldt  pSTchawr,  who  offered  to  jl  to  re-^jonvoy  to 
him  OD  being  rapaul  the  puichawmoney.  Seid  that, 
if  A  accapM  the  proponi,  ■.  260  of  the  Civil  Prc- 
-cedore  Cocto  did  not  preclnde  a  oontract  from  arieing. 
Mob  Jobbi  *.  HnaAiaui)  Ibkibik 

[10  Bom.,  844 

fttif  far  poini- 

,„j  agatmtl  certifled  pmrekiuer.~-SMit  for  poesei- 
»on  by  purchMBT  from  certified  purchajoi"  at  an 
ezeeotion  tale,  '  Defendant  in  poeuwion  not  only  de- 
-t-j  "'lintir*  title,  but  that  of  hii  vendor,  whoie 
B  wai  clearly  fraudulent,  being  made  in  col- 
rith  the  jndgment-debtor  to  defiand  creditors 
}i^  *•  260- ^<*  Vm  0*  1869,  did  not  prohibit 
a  dBfendaot  under  ench  drcumrtanoeB  from  queetion- 
ing  the  plaintlr«  tiUe  j  that  it  provided  for  the  din- 
mltnl  of  a  nut  brought  to  quertion  the  tiUe  of  the 
cwrtifled  pareha«r,  bat  did  not  prohibit  a  defendant 
from  qoeetionin^  that  title  when  the  anction-purchBaBr 
wnghl  to  out  him.  Kanui  Ali  o.  Syfuilah  Khah 
pW.IL,180 

.®*-, ;; — : FrtviiHu  pottt- 

«Ki>  ofpaHg  clatmifg  to  la  Ae  real  jmrchaatr.— 
The  oomct  mterpretahon  ol  ■.  S60,  Act  VIII  of  1868, 
i*  to  the  effect  that  a  mit  by  a  party  dalmiog  to  be 
the  reat  purohaaCT  ol  inunDTeable  pnmerty  nld  tn 
■leeatioa  of  a  decree  cannot  b«  bt^uht  against  the 
Mttifisd  ancticHi-pnichaaer,  even  Uion^  the  clainuwt 
hat  had  previoaB  povntlon.  BiKulTT  Chithvib 
MooixAm  tr.  Ebsiu  Moiu  Dzbu 

[9  W.  R,  860 

•"•  -IT— Ctrtifitd       jwr- 

o»o«.— JWoJajw  ,ndir  neo»d  ,alt  in  exteulion  of 
dnww.— The  certified  parchaier  of  property  which 
had  been  a  ptcondtime  attached  and  eold  in  the  aic- 
cation  of  »  decree  u  the  property  af  the  jndgmcnt- 


BBITAMI  TBAWSACTIOIT— (WiMierf. 

4.  CEUTIFIBD  FUBCHASBBS— £0ii<(n«nf. 
debtors  sued  to  bo  confirmed  in  pcueaeion  of  the  pro* 
perty  by  virtna  of  his  certificate  of  >ale  and  to  obtun 
the  csncelment  of  the  secood  s^e  and  the  order  dii* 
allowing  hiaobjcctiong  to  that  sUe.  hald  that  the  prp> 
viHona  of  s.  2*50  of  Act  VHI  of  I8BS  did  not  prohibit 
the  coneiderstion  of  the  cirennuttuicea  of  the  fint  Bale, 
when  the  qaeatian  for  determination  wai  whetl^fT,  at 
the  time  of  the  leoond  attachment,  the  judgments 
debtore  were  In  t)0»»e»«ion  aa  ownere  of  the  property, 
or  merely  ai  leeaeea  of  the  certified  pnnsIutMr. 
Gaiubb  PbhBhai)  u.  Baio  Chusuv  Lale 

18  IT.  W.,  187 
Suit  ly  deerti' 


eutertuning  a  suit  brought  by  a  de^reeibalder  agaiaat 
the  certified  pnrchamr  of  property  to  bring  the  pro- 
perty to  Bale  in  execution  of  bis  decree  u  the  pre* 
pfrtj  of  hi»  judgment-debtor,  on  the  allegation  thjt 
the  certified  pnrchaaer  bad  purchneed  the  property 
benami  for  the  judgmenc'debtor,  who  had  remained 
in  po««e»»ion  aa  owner  from  the  date  of  pnrchaae,  aAi 
was  in  poucaeion  oe  auch  at  the  time  of  attachnient. 
Sosvs  Lalj.  t.  Lajia  Oya  P8Bfl&Al> 

[d  N.  W.,  265 

87. Omu  prabandi. 

— Where  pWntifF,  aa  heir  of  the  oAensible  auction* 
purchaaer,  aned  to  ouot  defaidant,  who  had  been 
twelve  yean  in  poaaewion,  and  the  latter  pleaded 
that  the  sale  waa  mada  benami, — Stld  that  the  long 
poaaeaaion  wonld  so  to  prove  the  truth  of  defendant's 
allegation  that  the  anction-pnictiaaer  waa  merely 
a  troatee  for  him,  and  [t  would  be  for  pluntiff  to 
•how  that  hia  anceator  paid  toi  the  pnrchaaed  pro* 
pertj,  mid  that  n.  359  and  360,  Act  VIII  of  1869, 
did  not  apply,  aa  the  mle  waa  made  before  that  law 
came  into  operation.  Zoolibxax  Alt  e.  HiAhokbd 
Tuzis    ...  ..0  W.  B,,  438 

88.  Ctrlifled    pur- 

-The  pnrcha«er  of  immoveable  property,  sold 
!~  of  a  decree  of  a  Civil  Court,  got  a  certi* 

□oer  a.  2G9  of  Act  Till  of  1S59,  and  inbae* 
aued  (or  pooeadon  of  that  which  he  had  pnr* 
Held  that  the  defendant  (who  waa  in  pos* 
waa  by  a.  860  debarred  from  pleading  that  he 
waa  the  real  purchaaer,  and  that  the  parchaae 
kde  benami  for  him  in  the  name  of  the 
',  the  "certified  pnrcluier."  Joshib  LaU 
lEooBS  .  low.  B,  167 

Cirlifltd 


qaently 


ahiuir — Cartijleate  of  tale,  Form  of—Liabilita  of 
proptrlif  to  to»'a  ertditorr, — There  u  nothing  fean* 
oolaat  or  illegal  in  a  &i(h^  making  provitimi  that 
property  over  which  he  haa  complete  control  ahall 
not  go  into  the  handi  of  an  inaolvent  aon ;  but  a 
booami  conveyance  to  female  membrai,  the  father 
continuing  the  abeolute  and  uncontrolled  owner 
during  hia  life,  and  the  aon  entering  into  poaaeaaion 
after  hia  death,  cannot  eiolnde  the  claim  of  the  t-m't 
creditor!.  Where  a  pmchaaer  at  a  aale  in  execntion 
waa  turned  in  the  wle  certificate  ai  "mother  and 
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fact!  of  the  cue,  and  that  the  init  wu  nuintaitUible. 
Eahiuk  Bdeihi  e.  Uonostra  Dab 

[L  Ii.  B^  IS  Calo,  9M 

107.  Ciml  Froeednrt 

Coda  (1882),  t.317 — Benanti  pitnhan  ateiacvlion- 
*aU  for  Jitdgme»t-dehior—S,emtds  of  ttbieqttiU 
pmre  haitrfor  valfie — MUjoinder  of  partiti.—Jji  > 
■nit  to  redeem*  buuim  brongbt  b;  tbs  pluntiff  who 
tuid  porchued  the  land  in  eiecntion  of  ■  decree  ag&init 
the  jenmi,  it  appatred  that  the  Und  had  pre- 
Tiansly  been  parctuued  in  the  natne  of  one  who  wa* 
joined  aa  a  nipplemeiitai7  defendant,  with  the  ftinda 
of  the  jenmi'itarwad.  and  mth  the,  object  of  defrand- 
ms  the  creditor!  of  that  tarwad.  A  decree  for 
redemption  waa  paMedi  which  wairerenedon  appealj 
fled  b;  the  Bupfdementary  defendant  and  the 
kuiomdar  Tespectivel;.  The  plaintiff  preferred  a 
•econd  appeal  againit  the  decree  in  the  flnt-men- 
tioiied  tppeal,  jtnning  the  Icanomdar  at  reapondent, 
Seld  that  the  plaintiffs  could  not  tacceed,  aa  the 
kanomdar  wai  not  a  part;  to  the  appeal  a^init 
which  the  aeeond  appeal  wsB  preferred.  Semblt, 
apart  from  the  above  objecttim,  the  plaintiff  wai  not 
entitJed  to  a  declaration  that  the  pnrchue  by  the 
aapplementary  defendant  waa  benami  for  the  tarwad 
of  the  original  jenou  and  conaeqaently  invalid  M 
agaioit  the  plaintiff.  Saitiiai  Bukiita  v.  Monoiar 
JOiu.  I.  L.  S..  12  Calc,  aOd,  diaMnted  from.  Saiu 
KUBDT  V.  SwDBTi        .    I.  !<.  B.,  le  UtuL.  280 


loa- 


Civil  Proeedtr* 

Code  flSSSJ,  *.  817— Suit  by  axtvutiotfenditor 
far  declaration  that  property  it  liablt  to  ie 
eold  i»  exeevtion  of  decree  ai  heloHJ/ins  to  hit 
debtor.— The  plaint ift  lent  money  to  Fan  abend,  and 
after  hii  death  aned  hie  repreaentative  to  recover  the 
money  out  of  the  dcceaeed'a  aaseta,  and  obtained  a 
decree,  in  execntioD  of  which  he  attached  certain  pro- 
perty. 3  preferred  ■  claim  to  the  prapoty  on  the 
ground  that  ahe  waa  the  pnrehaaer  of  it  at  an  eiecnHon- 
tale,  and  it  wai  released.  The  plainUff  then  brongfat  a 
■nit  aKaiait  5  and  I°a  repreaentatlTe  for  a  deelaration 
that  Vbe  property  wm  the  property  of  hii  ddttm'  J", 
and  waa  therefore  liable  to  be  aold  u  eiecntion  of  hia 
decree.  Setd  that  the  salt  waa  not  haired  by 
a  317  of  the  Civil  Procedure  Coda.  Kanitak  Snkina 
T.  Motuiimr  Da*,  I.  L.  S,  12  Calc,  304,  Seetanati 
0ioie  V.  Madhmb  Narai»  Rog  Citmdhry,  1  W.  S.., 
339,  Zksrat  Alt  v.  SsfitlltA  Kia;  8  W.  R.,  130, 
SaAan  Lall  V.  Lala  Sua  Pert%ad,  6  y.  IT.,  265, 
and  P»ra*  Hal  v.  Mi  Shan,  I.  L.  R.,  1  Atl„  23S, 
followed.  Rama  X«rup  v.  Sridevi,  I.  L.  B-,  16 
Mad.,  290,  diiMnted  from.  SVBRX  BiSi  c.  Hj.u 
Lal  Dut  .    I.  Zh  B,  ai  Calo.,  619 

109.  -^ ■ Civil  Proe*d%n 

Coda  (1883),  M.  817  ami  344—Pitreiate  by  a 
benamidar  wilh  fkndi  btloaginff  to  a  joint  Htndn 
family — RigXt  of  memhtr  of  family  not  being  a 
part^  to  benami  tramaeiion  to  en*  for  kit  tbare. — 
A  Ainda  sued  for  partition  of  hit  (bare  of  the 
family  property,  and-  obtuned  a  deoree,  which  he 
partially  executed.  Hellien  ffied  without  i«ae,l«T- 
ib;  a   widow.      The  reat  of  the    family  maained 


BSNAHI  TKAITBACrFIOIir— MXiMML 

4.  CBBTIFIED  PUSCHASfiBS— couft*..!. 
nndivided,  and  the  pUntifl  waa  bom  Into  it  after 
the  decree  wm  paoaed.  Some  of  the  mcmbtti  of 
the  family  arranged  for  the  pnrchaae  of  the  lata 
decree-holder'a  property  with  their  money  benami 
for  them,  and  tor  a  aimilar  pnrchaae  of  other 
paitinna  of  the  family  property  at  Conrt-aalea  held 
a  farther  ezecntim  of  the  decree.  The  pla^tiff 
now  laedfv  partition  of,  inter  alid,  thoM  pomaua  of 
the  family  property  which  had  been  the  enblact  of 
the  hmami  traniaction.  Meld  that  the  plainufl  waa 
entitled  to  ihare  therein,  and  waa  not  preclnded  from 
MMTting  hu  right  by  Civil  Procedure  Code,  a.  3M  or 
*.  817.  MDCixaoi  Auuii  «.  Kutumuu  Katu 
[L  L.  B^  SO  Had^  S40 

110. Cinil   Troeedmn 

Cod*  ri882).  t.  B17—BgU  i»  ezeenlion  of  daeree 
—Right  to  prove  purahate  benami. — Certtin 
property  waa  mortgaged  in  IBBl  and  agida  In  1S82. 
In  1SS3  the  mtereat  of  <hu  of  the  moi^agara  in  the 
property  wai  bnmgfat  to  i^e  nbject  to  the  mortgage* 
m  exeontion  of  a  decree  aninat  him.  and  waa  pnr> 
chaaed  by  the  aa^gnor  of  d^mdant  No.  8.  Iti  UMa 
decree  tor  nle  waa  obtained  oa  the  mratg»ge  of  188% 
neither  defendant  No.  S  nor  hla  aangnor  haviiiK  beao 
brought  m  to  the  recmd.  In  eiecntion  of  that  decree, 
the  property  now  in  qneation  waa  pnrchaaed  by  the 
predeceaeor  in  title  of  the  plaintiff,  who  now  brought 
this  lalt  for  redemption,  averring  that  the  pnrchaae  of 
18S3  waa  benami  fer  the  mortgagora.  Held  that  th* 
pUatiff  waa  not  debarred  by  the  Civil  Procednre 
Code,  a.   Sl7,   from  proving  thii  avermont.     Eol- 

LUTFATISA     MaVIXOTH     OVAXXAN      v.      TIH1T71UL 

Eaukdax  ALiTAiacA      .  1. 1..  B.,  aO  Hftd.,  869 

ILL  CiM  Froeedurt 

Cod*  (ISaZJ,  t.  817—Atiignmenl  from  a  eertijud 
pnrehator. — A  pcnon  taking  an  aaelgnnrent  inxa 
a  cwtifled  pnrehaaer  at  a  Contt-aala  la  not  entitled, 
nnder  Civil  Prooednre  Code,  a.  317,  to  object  to  the 
munt^nability  of  a  lutt  to  recover  the  land  pnr- 
chM«d  on  the  ground  that  the  pnrchaae  waa  made 
benami.    TsnZATUiUr  e.  Koohak 

[I.  L.  B.,  21  ICad,  7 

Ua. . Civil  Procednre 

Cad* ClSSa),:  S17—Bffeet<ifbennmipnr*hau,  and 
pnrrhaee  at  exeenlion-de6to?t  agent — Right  of  emit 
for  potieiiion. — When  the  pnrehaaer  at  an  ex> 
ecution-iale  ia  the  i^cmt  of  the  eieentioo-deMor  and 
baya  the  property  aa  anch,  thongh  he  advanoet  the 
purchase-money  on  the  undeavtanding  that  he  ta  to 
ho  repaid,  a  auit  for  poas«Mion  of  the  propwty  ia 
roain^inable  by  the  latter  againat  the  forner.  Bnch 
a  tranaaction  ia  not  a  mfie  benami  pnrchaae,  and  ia 
not  a  bar  to  inch  a  anit  under  a.  817  sA  tiie  Civil  Pn^ 
cedure  Code.  SAVStJmn  Natas  v.  Naxatavar 
NtTKBussi    ,  .    L  !<.  R,  17  Kad.,  ass 

lia Civil  Protedmrt 

Code  (1882).  :  317 -Sale  nnder  mOrtgaffe-deerea  — 
Benami  fnrehattr—Pnrvhaee  on  aeeomnt  of  a  tnb- 
tequenf  m^fraelnary  mortgagee — Bight  of  enitfbr 
potiettion. — Certain  land  waa  hynothecatad  to  A 
and  inbieqaently  pnt  in  the  posaeaaion  of  B  under  a 
ntufraetuary  mortgage,    .^obtained  a  decree  npon 


iizoabyGoo(^Ie 


DIGEST  OF  CASE3. 


i.  CEBTIFLBD  PCBCHASEES— ooaMwiMft. 
bU  hjpothecAtion  for  th«  wle  of  the  propertj  kgainit 
B  and  the  mcotgagar.  la  execntioD  the  land  mi 
paTchaKd  by  the  Bgent  of  B  with  hii  money,  and  he 
■greed  to  exscnte  •  aonvejuice  to  B.  Thii  xgree- 
inent  WBi  not  curied  oat,  %ai  the  nominal  porchamr 
ejected 'B'*  tenant.  Seld  the  nut  wu  not  barred 
by  B.  817  of  tha  CivU  Frooedare  Code,  that  S  «u 


Z.  I..  H.,  18  ICftd^  4Se 
-  Civil  jProetdure 
Code  flSSZ),  »>.  094,  317—TT*rtt  Act  fUqflBSaj, 
».  BS,  S8— PareAoM  t^  alleged  agent  of  ieerei- 
iolder  at  lal*  ■>  exeentiett. — Certain  decree-holden 
(■ppellaDte)  were  refoied  permiuion  to  parcbaie  at 
tho  rU  in  eiecntioD,  and  mbaeqaeotly  tiie  defendant, 
aHegedhy  the  decree-holden  to  be  their  agent,  bnt  cf 
whoae  general  dnty  the  making  of  each  pnrchaae  «ae 
not  a  part,  parcfaaaed  the  property  and  got  iai  name 
entered  in  the  ttle  cntincate.  The  deeree-Iulderi, 
healing  of  the  pnrchaae,  aopplied  the  parcbaie-money, 
ratifled  the  parchaae,  and  a^«ed  to  t^e  a  conTefanco 
of  the  propetty  after  conflrmatlon  of  the  Kkle.  On  the 
refaial  (rf  the  defendant  to  eiecate  the  coaTeyince, 
the  decree-holden  mod  for  a  declaration  that  they 
were  the  real  purcfaa*eT«  and  for  poweanon  of  thepro- 
pnty.  Meld  that  under  inch  drcametancn  the 
•ecood  par^raph  of  i.  S17  of  the  Code  of  Civil  Pro- 
cedure did  not  eiclnde  the  application  of  the  flrrt 
paragiaph  of  thai  tectioD.  Seld  fnither  that  m.  Bi, 
SB  of  the  In^an  TraiU  Act  (II  of  1B8S)  did  not  apply. 
SanlcMmii  Sayar  v.  Narayanan  ^onfiwlrt,  I.  L,  S., 
11  Mad.,  083,  and  Xnmbalinga  Pillai  v.  Ariajmtra 
Padiaeii,  I.  L.  -fi.,  18  Mad.,  486,  dirtlngniihed. 
Monaj)pa  v.  Atrappo,  J.  L.  S.,  11  Mad„  Mi,  re- 
Qafsa  Bakse  v.  BrsAB  Sihoh 

[L  L.  B,  Sa  AIL,  484 


Moni^pa 
terredt». 


UC' 


-  Interfer, 


henumidar  toiti  ttnanfi  of  raal  pnrchater—Beal 
pnreiam'i  rigM  to  tue  benamidar — CiM  Proctdm 
Cede  (1882).  f.  817.— AX  a  lale  in  eiecntirai  of  a  do^ae 
the  jdaintijf  parcbaaed  certain  property  in  the  name 
of  the  defenduit,  and  continued  in  nndiitnrbed  poa- 
■enion  tif  the  property  lor  eight  year*  after  the  vie. 
Ha  then  bronght  a  luit  againit  the  defendant  Cor  a 
deolaiation  of  nii  right  and  for  an  injanctlon  to  re- 
atnin  him  from  interfering  with  it.  Sold,  afHrming 
the  declnon  of  the  Sabordinate  Jndge,  that  the  tnit 
did  not  come  within  the  Mope  of  a.  317  of  the  Civil 
Plvcednre  Code,  bnt  wat  maintunable.  Sabti 
Chdxx  Nimsi  t.  AmoEVBNi. 

[I.  Ic  B,.  as  Calo,  699 

lie. ■ Cifil  Procodmre 

Cod*  ftSaSJ,  t.  817— Application  fbr  txtentio*  of 
deeroa  '^againtt  a  perton  alleged  to  be  He  bea^fteial 


Diitemplat*  tnlta  between  the  certified  pnrebaMr 
and  the  beneflcial  owner,  and  will  not  operate  an  aa  to 
bar  •  tUrd  party  from  aiaerting  that  the  certified 
pnrebaaer  la  not  the  heneflcial  owner.  Soivn  Lall  v. 
iMila  e$a  Prrthad,  6  if.  W.,  Ses,  Fnran  Mai  v. 


BXNAMI  TBANBACTION— «oa(tMi*X 

4.  CEBTIf  IBD  PnBCHA£EA8->«oi>M*ae<f. 
Ali  Kian,  I.  L.  S.,  t  All;  286,  and  S^iblta  Biii  t, 
Sara  Lai  Dae,  I.  L.  E.,  21  Cale.,  619,  referred  to. 

UXOOTBITAIITBI)  SlBTICB  BA]rK  e.  Abdvl  BlXI 

[L  li.  IL.  18  AIL,  461 

117. Farekate       by 

pleader  iffelUne*  tnttratt—Ihity  of  pUador—Code 
of  Civil  Proeedwre  (1882J,  t.  917.— At  a  sale  in  exe- 
cntion  of  a  decree  agunat  the  jdaintifTa,  the  pleader 
who  had  acted  for  the  plaintiffa  pnrcbaMd  their  prc< 
perty  with  hii  own  money,  but  in  the  name  of  hia 
mohnrrir,  and  br  a  very  inadequate  anm.  Th« 
plaintifia  therenpon  hrooght  thia  nut  agaioat  the 
defendant!  (the  pleader  and  hia  moharrir)  for  a 
dedaratdon  tiiat  the  pleader- defendant,  in  ao  pnrobai- 
Ing,  waa  a  tmitee  on  their  behalf,  for  an  order  direct- 
ing the  defendanta  to  i«eonvey  the  pnqierty  to  the 
plainUfla,  and  for  other  relief.  At  the  time  of  filing 
the  anit,  poaaeadon  of  the  land  aold  had  not  been 
given  to  anybody,  S*ld,  aBrmiug  the  decistm  <d 
the  Subordinate  Jodge,  that  Hia  anit  was  not  barred, 
having  r^ard  to  the  caae  made  in  the  plaint,  by 
a.  817  of  the  Code  of  Civil  Procednre  (Act  XIV  of 
1S8S).  Held,  alao  (on  the  merita),  that  the  pleader 
conld  not,  according  to  cqnity  and  good  ccaacioice, 
retain  for  hia  own  ^eflt  the  property  ao  pnrchaied 
by  him,  AoHOBi  Nats  CEVCBiBBtrrrT  v.  Rax 
Cmraa  CBncusBtiiTX  .  I.  Ii.  B^  23  Cala,  805 
Civil    Proee- 


Code  of  CivU  Procednre  are  aubject  to  no  limitation 
other  than  anch  as  ia  contained  in  the  aection  itaelf, 
namely,  that  the  nit.the  maintoiBnce  of  which  ii  pro- 
hibited by  that  section  ihonld  be  (1)  brought  againat  a 
certified  pnrcbaaer  and  (2)  baaed  upon  the  ground 
that  the  parchaae  waa  made  on  behalf  of  a  peraon 
other  than  thel  certified  pnrchaaer.  The  qaeatiim  of 
who  the  pl^tifl  may  be  ianot  material.  The  jodg- 
menl  of  Evox,  J.,  in  Delki  and  London  Bamt  t, 
Ckendhri  Partab  Biatkar,  I.  L.  B.,  21  All.,  29. 
approved.  Bam  Kump  v.  Sri  Devi,  I.  L.  R,,  IC 
Mad.,  290,  followed.  Uneovnaniad  Serviee  Bani  v. 
Abdnl  Bari,  I-  L.  B.,  18  All.,  461,  diitingoiibed. 
Snktini  KoK¥r  v.  Lalln  Bnkoeree  Lall,  14  Moor^t 
I.A.,4S6,ii.A  JFilliaauonv.  Norrii,  68  L.  J,  Q.  B., 
84,  referred  to.  Euhan  Lai,  e.  Oabdbusdbwua 
PxAuoSmas  .     L  I- B,,  31  AIL,  388 

Ua. ■ Snitbgbtnami- 

dar — Sffeet  nfdeoition  in  mit  on  benejieiai  omner — 
Proof  ^f  benami  iramaetion. — Bo  long  aa  the  benami 
ayatem  la  recogniaed  in  tbia  conntry,  it  ii  to  be  prt- 
anmediinthe  absence  of  any  evidence  to  thecontniry, 
that  a  init  in«titnted  by  a  benamidar  has  beoi  ioati- 
tnt«d  with  the  fnll  anthority  of  the  beneflcial  owner, 
and  any  deciaion  made  in  aach  mlt  will  be  aa  mac^ 
hindhig  npcn  the  real  owner  aa  if  the  anit  had  been 
brought  by  the  real  owner  himaelf.  Mekeroonitta 
Bibeet.Snr  CknmBoie,  10  W.  fi.,  SSO,  Kalte 
Proniaao  Bote  v.  Dino  Saik  Mnlliek,  11  B.  L.  B., 
66  ■-  19  W.  B.,  434,  and  Sifa  Satk  Skak  v.  yohin 
Chundtr  Bog,  5  C.  L.  B.,  102,.  diactuaed.     Where 


lizcdbyGoOt^Ic 


(    M»    ) 


DIGEST  OP  CASKS. 


) 


BEITAHI  VRAJgeACfnaS-comtinttd. 

4.  CEETIFIED  FURCSABSRS—confituud. 
facta  of  the  cms,  and  tliat  ths  luit  wu  nuuutuiisble. 
Kajozaz  Bdkuia  v.  Uobobdb  Du 

[L  I..  B.,  la  Cslo,  204 

107.  Civil  Procedure 

Codt  (1882),  I.  317—Se*at»iimrahaM  at  nxMrirfioH- 
*al«  for  jtdgnmit-debior—Semedg  of  nAnqutmt 
ptn  hater  for  val<iu—Mitjoinder  of  partite.— la  % 
(oit  to  redeem  b  banom  bninght  b;  the  plaintiff  vho 
hftd  pnrcbuad  the  land  in  eiecation  of  a  decree  agaimt 
the  iean^,  it  appeared  that  the  laad  had  pre- 
Tionijy  been  pnrohaeed  m  the  name  of  one  who  wai 
joined  w  a  nipplaneatai?  defendant,  with  the  fandi 
of  the  jentni'i  tarwad,  and  with  the,  object  of  defrand- 
ing  the  ciediton  of  that  tarwad.  A  decree  for 
redemption  wa«  paieed,  which  waa  revened  on  appeali 
fled  hj  the  mppJementtu'y  defendant  and  the 
kanomdaT  letpectiTely.  The  plaintiff  preferred  a 
second  appeal  againat  the  decrae  in  the  fint-mea- 
Uoned  Appeal,  joining  the  kanomdar  ai  rcapondent. 
Stld  that  the  plaintiffa  conld  not  inMeed,  aa  the 
kimomdar  wa*  not  a  party  to  the  appeal  agwnet 
which  the  aeoood  appeal  wai  preferrad.  Stmile, 
apart  from  the  above  objection,  the  pluntjff  wsi  not 
entitled  to  a  declaration  that  the  parchaM  by  the 
■apptanentaiy  defmdaat  wm  benami  for  the  tarwad 
of  the  origiiul  jenmi  and  conieqnentl;  inralid  at 
againet  the  plaintiff.  Kanitak  SiMna  v.  MomoAMr 
Dot,  I.  L.  It.,  13  Calc,  204,  ^nented  from.  BlXl 
EnstTF  D.  SxmiTi       .    L  It,  B.,  16  Ksd,  880 


loa- 


'  Cieil  Proeedurt 
Code  (1883),  t.  817— Suit  iy  e^ceevlion-ereditor 
fbr  deelaraiio»  Hat  property  it  liable  to  ie 
told  ta  exerufio»  of  decree  at  belonging  to  \ii 
(f«Mor.~The  plaintiff  lent  money  to  f  ma  bond,  and 
after  bii  death  ined  hii  repreaentative  to  recover  the 
money  ont  of  the  deceased*!  aweti,  and  obtained  a 
decree,  ia  eiecation  cf  which  ha  attached  cert^n  pro- 
perty. 8  preferred  a  claim  to  the  property  on  the 
gronnd  that  she  waa  the  pnrchaatT  of  it  at  an  eieeotJon- 
tale,  audit  waereleaud.  The  plaintiff  then  brought  a 
iait  aninet  8  aod  fi  repretentative  fee-  a  deeUtaUoo 
that  Uie  property  waa  the  property  of  Ua  debtor  F, 
and  wu  therefore  liable  to  he  lold  in  eiecotion  of  hia 
decree.  Seli  that  the  suit  waa  not  barred  by 
•.317of  theCivQFrocednreCode.  Kamitai  SnOciwi 
V.  JToaoAvr  Hat,  I.  L.  S,  13  Cole.,  304,  aeetanath 
elote  T.  Madhith  Narain  Soa  Ckowd\rv,  1  W.  S., 
329,  Kisrat  Ali  t.  SgfiilM  Klta».  8  W.  8.,  1^, 
S6h%it  Lall  V.  Lata  Qva  Perihad,  6  JT.  W.,  265, 
and  Purait  Mai  t.  Ali  Khan,  I.  L.  B.,  1  All.,  235, 
followed.  Bima  Kurup  t.  Sridevi,  1.  L.  S.,  IS 
Mad.,  290,  dimented  from.  Sireu.  BiBi  e.  Haki 
LuDu  .    L  U  B,  SCL  Calft,  Cia 

109.  -^ Civil  Proeedmre 

Code  (1883),  n.  317  amd  344—P%rehate  Ay  • 
ienamidixr  viih  fundi  belonging  to  a  joint  Jlindn 
family— RigM  of  member  of  family  not  being  a 
parlf  to  i«iaiiit'  trantaeiion  to  tne  for  ii»  than. — 
A  Aindu  taed  for  partition  of  hii  ihare  of  the 
family   property,  and-  obtained  a  deeree.  which  he 

Srtituly  eiecnted.    He  then  diedwitbvntiMie,  lear- 
;  a   widow.      The  rcet  of  the    family  i«m»Itied 


BXNAICI  URAirSAOnOir— MBfiMMj, 

4.  CERTIFIED  PUBCHABESa— eowtitwerf. 
nndivided,  and  the  phUotifl  wa*  bom  Into  it  afto* 
the  decree  wu  paned.  Bcms  of  the  maa>b«a  of 
the  family  arranged  for  the  pnrchaae  of  the  late 
decree-hold(r*i  property  with  their  money  bauuni 
for  them,  and  for  a  nmilar  pnrduUN  of  other 
paitiona  of  the  family  property  at  Conrt-ealei  held 
ft  fortber  exeoation  of  the  decree.  The  pUntiff 
now  niedfDrpaititlotio&iii^eraJitf,  those  po^cni  of 
the  family  property  which  had  been  the  anbject  of 
the  bouuiU  tmuaotion.  Seld  that  tiie  plaintiff  wae 
enUtled  to  ahaie  tberdn,  and  wu  not  preclnded  from 
aiierting  ble  right  by  Civil  Procedure  Code,  a.  244  or 
a.  &17.  HiKAXBBi  AmUL  V.  KfMiiTBAMi  Bans 
[I.  I..  B,  SO  Mad.,  849 

UO. Civil   Proetdmre 

Code  fl8S2),  t.  S17~SaU  in  exeention  of  dtaree 
Sight  to  prove  furohat*  benami. — Certain 
prspraty  wu  mortgaged  m  1B81  and  again  in  1882. 
In  1883  the  intereat  of  one  of  the  moitgagort  in  the 
property  wu  brought  to  ule  tnbject  to  the  mnrtgagea 


decree  for  aale  wu  obtained  on  the  mortgage  of  188S, 
neither  defaidaot  Vo.  0  nor  hia  udgnor  having  been 
broogjit  on  to  the  record.  Inexeentiim  of  that  decree, 
the  property  now  in  qneation  waa  pnrchaaed  bj  tlia 
predeceHOC  in  title  of  the  pluntifl,  who  now  bronght 
thii  init  for  redemption,  sverring  (hat  the  pnrohaae  of 
1883  waa  benami  for  the  mix^agon.  Stld  that  the 
^aiotiff  WM  not  debarred  by  tlie  Civil  Procednre 
Code,  1.  Sl7,  from  proving  thii  avennemt.  Eol- 
j.iinivn>i.  MunxoTH  Oraxkiv  d.  Tibuvalil 
Kausdax  AuiAiou      .  1, 1..  Bq  SO  Uad,  869 

m.  Civil  Proeedure 

Cod*  (1889),  e.  317—Attignm4nt  froma  oertiAtd 


«ignD 


..  certified  pnrchaao  at  a  Conii-ule  ia  not  entitled, 
under  Civil  Froeadnra  Code,  *.  817,  to  object  to  the 
majnt^nability  of  a  nit  to  recover  the  land  pnr- 
chaaed on  the  gronnd  that  the  pnrchaie  was  made 
benamL    TsrtXi.Ta.tM  v.  Koohar 

[I.  Ih  B-,  SI  WA^  7 

118.  - — . Civil  Proatdnre 

CodtCl883),t.  317— Bffeei  of  benami  pnrehaee,  and 
purehatt  at  eatenlion-deilot't  ayemt — BigU  iffenit 
for  potteiiion. — Where  the  parcbaeer  at  an  «!• 
ecntioo-nle  ia  the  agent  of  the  eiecntion-deUcr  and 
bnyi  the  property  ai  inch,  thongh  he  advaneei  the 
pnrcbaee-money  on  the  nndmetandfaig  fliat  hs  fa  to 
he  repaid,  a  anit  for  powewlon  of  the  property  la 
maintainable  by  the  latter  againit  the  former.  Snch 
a  tranaaction  ii  not  a  mere  benami  parchase,  aod  ia 
not  a  bar  to  anch  a  anit  nndra'  a.  817  of  the  CSvil  Pro- 
cednre Code.  SUFKUinn  Natak  v.  Nakatavah 
Smavim    .  .    L  L.  IL.  W  lUd-,  888 

lis. Civil  Procednre 

Code  (1883).  t.  S17-SaU  nnder  mtrtgag*-dean»  — 
Benami  pitrchaeer  —Pnrehate  on  aeeomni  vf  a  tnt- 
teqnent  nt^fnmtuary  mortgage* — iight  of  euiifi>r 
potietMn.—Ceittin  land  wu  hyp^heeated  to  A  . 
and  aobeeqnenUy  pnt  in  the  poMeaaun  of  B  nndcr  a 
vinfrDctnary  mortgage,    A  obtained  a  deoM  upon 


iizoabyGoo(^Ie 


( 


) 


DIGEST  OF  CASES. 


*.  CEBTIFIED  PUBCHASSBS— coaftiMM^ 
hii  llf  patliecstlon  for  the  nle  of  the  proptrty  agunit 
S  uid  tho  mortgagnr.  In  execntion  the  Isnd  wu 
pnichMed  by  the  agent  of  B  with  hii  money,  and  he 
■greed  to  eieeate  a  oanveyauce  to  S.  Thi*  agree- 
DCBt  vaa  DDt  carried  ont,  and  the  nominal  pnrcbaaBr 
fjected  'B'm  tenant.  Stld  the  nit  wai  not  barred 
by  a.  817  of  the  GtH  Pmoednie  Code,  that  S  wai 
entitled  to  a  decree  for  ddiTOTj  of  poaieHioii  and  eie- 
cntion  of  a  conveyaBM.  KdxbiuhS'*  Ftliu  t. 
ABiiTmu.  Pasuohi     .    I.  L.  K.  18  Had„  436 

114.- Civil  Proeedurg 

Codt  (1S82J,  It.  394,  S17~TratU  Aet  (lleflSSU), 
•<.  flS,  8S—P%Tc\at»  hjf  alleged  agent  of  deCrtt- 
ialdtr  at  taU  i»  ajrcohM.— Ceitun  decree-balden 
fappellanta)  were  Tefnied  permlnion  to  porchau  at 
the  mU  in  execDtioii>  and  mbaeqnaitly  the  defendant, 
alleged  by  the  decree-holden  to  be  their  agent,  hot  of 
wboee  geneial  dnty  the  making  of  ineh  purchase  me 
not  a  paiti  pnrchued  the  property  and  got  hit  natne 
entered  in  the  nie  certificate.  The  decree-holden, 
luariiu;  of  the  pnrchaM,  inpplied  the  pnrchaae-money. 
ntiSed  the  pnrchaae,  and  »^«ed  to  take  a  eoDveyance 
of  the  nweity  after  eonflrmation  of  the  nie.  On  the 
lefnaal  ta  the  defendant  to  siecnte  the  conTOyance, 
the  deeree-holden  ined  for  a  declaration  that  they 
were  Uia  real  purchaaeri  and  for  poeMMion  of  thepni- 
ptfty.  Seld  that  ncder  inch  drcnmitaDcei  tlie 
•econd  paragraph  of  i.  31?  of  the  Code  of  Civil  Pro- 
cednre  did  not  eietnde  the  applicatum  of  the  flnt 
paragraph  of  that  lection.  Mild  fnitber  that  n.  %t, 
8B  of  the  Indian  Tmita  Aet  (II  of  188S)  did  not  apply. 
SaiiJcmtmiJlagafv.llaragattaitNambitclri,!.  L,  S., 
17  Mad.,  aea,  and  I»mbali»ga  Pillai  v.  Ariaptara 
Paditu^,  1.  L.  S,  18  Mad.,  486,  dktingidBhed. 
Monappa  T.  amrajipa,  J.  L.  &.,  11  Mad.,  384,  re- 
ferred to.    OurfiA  BlEBS  r.  BuDAK  SnroE 

[L  L.  B^  as  AIL,  484 


btnamidar  wi'U  Uitamft  tif  rtal  purchanr—Stal 
pMnAattt'i  rigU  to  nt  bnamidar — Civil  Proeedura 
Codt  flB83),  r.817.—At  ft  »Je  in  ezecntion  of  a  de^ee 
the  phUntiB  pnrchaaed  certain  prop^tv  in  the  name 
of  Um  defendant,  and  continnea  in  nndiitnrbed  pot- 
■eidoa  tit  the  iproperty  for  dght  yean  after  the  lale. 
He  thctt  bronsht  a  mit  apinit  the  defendant  for  a 
dedaraUon  of  bi«  right  and  for  an  injaoctioii  to  re- 
■tr^n  him  bon  interferinK  with  it.  S§ld,  affirming 
the  deciaioD  of  the  Sobordinate  Judge,  that  the  tnit 
did  Dot  come  within  the  aoope  of  a.  S17  of  the  CiTil 
Pncedniv  Code,  bnt  wai  maintainable.  Sami 
Chitbv  Nimm  v.  Astofubfa 

[I.  L.  B.,  S8  Calo..  609 


U6.- 


-  Civil 


Cod*  (ISSaj,  1. 817— Application  for  vtteutiou  of 
dteri*  'agaimt  a  ptr*e»  alleged  lo  be  tit  iin^fieial 
OKntr,  thcugk  mot  tie  eeriified  pMtvkater. — The 
prtniiioni  of  •.  317  of  the  Code  of  Civil  Proeedore 
contemplate  niH«  between  the  certified  pnrch^r 
and  the  beneScial  owner,  and  will  not  operate  k  ai  to 
bar  a  third  party  from  UMrtisg  that  the  certified 
pnrchaaer  it  not  the  beneficial  owner.  Sohvn  Lall  v. 
Lata  Gya  Ptrtlad,  8  S.   W.,  USB,  Puran  Mai  v. 


BXNAHI  TKAITOACTIOir— <»Hrfin#i. 

4.  CEBTIFIEO  FUBCHAfiEBS— «i»i<i«H(«f. 
AH  KAan,  J.  L.  S.,  1  Ml.,  235,  and  Atita  Bibi  r. 
Mara  Lai  Dai,  I.  L.  S.,  31  CaU.,  HIS,  referred  to. 
Uncx>tiiuxtki>  Sibtici  Bajix  e.  Assn,  Basi 

[I.L.IL,18AU,4al 

117. PnrtJum       bg 

pliadtrqfclieafiiiitereit—I>*lifo/pliadM—Code 
of  Civil  Procidure  (1883),  i.  AJ7.— At  a  nle  in  eie- 
cntion  of  a  decree  againit  the  plain tifb,  the  pleader 
who  had  acted  for  the  phuntilti  pnrchaaed  their  pre. 
perty  with  hit  own  money,  bnt  in  the  name  of  hia 
mobDrrir,  and  for  a  very  inadequate  «nm.  The 
plaintifFi  therenpon  brought  tbia  nit  againit  the 
defendant!  (the  pleader  and  hit  mohnrrir)  for  a 
declaration  that  the  plcadet.  defendant,  in  «a  pnrebae- 
ing,  wai  a  trnitce  on  their  behalf  for  an  order  <Ureet- 
ing  the  defendanti  to  reconvey  the  noperty  to  the 
pl^tiffi,  and  for  other  rdl<i.      At  uie  Ume  of  filing 


the  nit,  poneanon  of  the  land  lold  had  n 
given  to  anybody.  Btld,  affirming  the  decinon  of 
the  Subordinate  Jodge,  that  the  lOit  wai  not  barred, 
having  regard  to  the  csie  made  in  the  plaint,  by 
».  817  of  the  Code  of  Civil  Procedure  (Act  XIT  of 
ISes).  Seld,  abo  (on  the  meriti),  that  the  pleader 
could  not,  accor^g  to  cqnity  and  good  couKiencb 
retain  tor  hia  own  toieflt  the  property  u  pnn^iaied 
by  him.  AoBoai  Nath  CstSCKtaawn  v.  Rak 
Chitbx  CaitaKBRBitTTT  .   L  Ii.  &,  as  CrIo.,  806 

118  Civil   Provf 

dure  Code  C1883J,t.817—Sali  in  execution  of  dieni 
— Beaami  purcKaie— Suit  hg  creditor  on  the  ground 
that  the  certifled  ptmhaeer  ii  net  the  real  pnr- 
ehaHr.—Seld  that  the  proviuDUg  of  B.  817  of  the 
Code  of  Civil  Procedure  are  mbject  to  no  limitation 
other  than  inch  ai  ii  contained  in  the  lection  iteelf, 
luunel  J,  that  the  luitthe  maintenance  of  which  !i  pro- 
hibited bythataection  ■hooldbe[l)bronght  againit  a 
certified  purchaser  and  (E)  baaed  npon  the  gronod 
that  the  porchaie  was  made  on  behalf  of  a  person 
other  than  the)  eertified  purchaser.  The  question  of 
who  the  plaintiff  may  he  is  Jiot  material.  The  judg- 
ment of  Kirox,  J.,  in  DelXi  and  London  Bank  v. 
CXandhri  Partab  Bhaiiar,  I.  L.  B.,  31  All.,  39, 
approved.  Sam  Knrup  v.  Sri  Devi,  I.  L.  B.,  IS 
Mad.,  390,  followed.  Uneovinanfed  Sirviri  Bani  v. 
Abdul  Bari.  I.  L.  S.,  18  All.,  461,  diitingnished. 
JiiiittiMS  JToMwr  V.  Lalla  Saioone  Lall,  14  Moorii 
I.  A.,  495.  and  Williamion  v.  Jforrii,  69  L.J.q.  B., 
84,  referred  to.  Euhak  Lai.  «.  Qakckosdbwaja 
PKASADSuraii  .    I.  H  XL,  81  All.,  888 

119. . Suit  bg  benami- 

dar — Effect  ofdeeiiion  in  luit  on  benefieial  owner — 
Proof  of  benami  (ramaction. — So  long  as  the  benami 
■yitem  is  recognised  in  this  conntry,  It  is  to  be  prt- 
nmed.  in  the  absence  of  any  evidence  to  the  contrary, 
that  a  snit  Institnted  by  a  benamidar  ha*  beat  insti- 
tuted with  the  full  anthority  of  Uie  bmeficial  owner, 
and  any  decision  made  in  inch  suit  will  be  as  much 
binding  upon  the  real  owner  ai  if  the  suit  had  been 
brought  by  the  real  owner  himself.  Meherooniiia 
Bibee  v.  Hur  Cham  Bote,  10  W.  S.,  220,  Kale* 
ProiunnoSote  v.  Dino  Nath Mnliieic ,  11  B.  L.  S., 
66  ■■  19  W.  B;  4S4,  and  Sita  Sa  fk  Shah  t.  ffolin 
Chnnder  Bog,  6  C.  L.  S.,  102,.  discussed.     Where 


lizcdbyGoOt^Ic 


DIQGST  OF  CASE3. 


BXNAHI  TRAirSACnON— AHrf^MMJ. 

4.  CEBTIFIBD  PUBCHASSES—cowMnood. 
ftn  Bpplication  m«d«  by  C  »n4  D  to  luve  thrir  iumc« 
ngiatend  in  ropect  tj  certftin  mftlikuu,  >•  to  right 
to  which  Vben  wu  a  diipnte  betwaoi  A  vaA  S,  wu 
oppoasd  b;  S,  who  »U^ed  th»t  A  hxA  been  acting 
thninghMit  m  hia  bmuiidtir,  and  wat  eTeatoally 
rHecM  in  1876,  on  reference  b;  the  Collector  to  the 
(SvU  Cotai,—Seld  In  ft  itiit  brooght  by  O  and  D 
ftgl^nit  £  for  a  declaiatioD  of  their  right  to  the  mali> 
kitDai  and  for  a  re*<nftl  of  the  order  refming  to  al- 
low Uieir  nama  to  be  regittcred  in  reapect  thseof, 
Oat,  iaamodi  ai  tbe  allegatJaa  made  by  2E  in  the 
[voMedinga  lield  la  1S76  on  the  applicatJon  by  C  and 
JD  before  tba  Collector,  and  aflwwarda  apon  the  re- 
famiae  before  th*  (^ril  Com^  that  ^  had  beoi  acting 
In  the  mattM'  nurdy  at  Ui  bmatnldar,  wai  nnoontn- 
Aeted  by  O  and  D  hi  thiir  pbunt  in  the  p«Mnt  loit, 
there  waa  nffldait  sridoioe  npcn  wl^ch  to  hold  that 
that  fact  wai  trne.  Gon  Nate  Cbobky  v.  Bhvo- 
WIT  PraiMAV       .        .    L  Ii.  &,  10  CftlOt  697 

ISO.  Suit  againtt  b€- 

mami  punkattr  at  Comri-taU,  bg  o¥m»r  to  neottr 
ike  ta»d  ^flrr  ^eetmtnt, — If,  after  obtuning  a 
certificate  at  mIb  in  eiecntion  of  a  decree,  the  pnr- 
chaaer  acknowledge*  that  hia  pnrchaie  ij  benami  and 
glvei  np  poMeaion,  or  doet  aome  act  which  clearly 
faidicatea  an  intmitioQ  to  wure  hIa  right,  or  mtorei 
the  property  to  the  real  owner,  mch  act  may,  by 
reaaan  of  the  aotectdent  relatlm  of  the  piutiet, 
operate  aa  a  valid  tranifer  of  proparty.  De&ndant 
acted  benami  in  bnyii^  certun  land  at  a  Conrt-Kle 
for  plaintiJ^  p^  part  of  the  pnrcbaae-money  for 
pUutilf,  and  flowed  plaintiff  to  remain  in  poweMian 
on  the  nnderrtanding  that  defendant  wai  to  bmnifar 
the  property  on  repayment  of  the  balance  of  the 
pnrcbaw-money.  Defendant  having  ejected  pUintifF, 
plaintiff  foed  to  recover  the  land.  Seld  tiati.  917  ot 
the  &xiB  of  Civil  Procednre  wai  no  bar  to  plaintiJPi 
tuit.   UoaiPiA  V.  SuBAFFA  I.  Ii.  lU,  U  KiadL,  884 

lai. Civil  Proee- 

-   -     '  ■ r  laasj,  ,.    B17—SaU  to 

iuitagaintt  iairt  or  aMrf- 


rf«n  Cods  (Act  XIV 
aateutic*  of  a  d*eite— 

gagtt  oj  t\e  etrtifitd  pureiat»r. — 8.  817  of  the 
Civil  Procedure  Code  ii  no  bar  to  ft  mit  a^ainit  any 
poaon  otaiming  through  or  under  the  ecrtifled  pnr- 
elsier,  mch  ai  hii  heir  or  mortg^:ee.  £ui»»t 
Ketetr  v.  Lalla  Buioret  hall,  H  Moor»'*  I.  A., 
4S6  .- 10  B.  L.  B.,  169  :  IS  W.  IL,  IS!,  and  LiAlue 
Ifarai*  Soy  Cko*dkiy  v.  Kallgpmddo  Bauie- 
padhya,  L.  S.,  2  I.  A.,  IM:  23  W.  S.,  BBS, 
referred  to.  Baj  C\»»dtr  Ciuelcartmtty  t.  I>i»a 
Satk  Saka,  3  C.  W.  If..  483,  and  Thtyga«,la»  v. 
Koehath  I.  L.  B.,  21  Mad.,  7,  followed.  Dvxbada 
SuirrABi  Dabi  v.  Bbikoitta  Joaxdab 

[L  Ih  B.,  as  Cala,  650 : 8  a  W.  IT^  667 


J<UL Bait  far  arrtar, 

ofeofTumKiU  rtttmt—AlUgtd  beaami  pmreiate 
"  -'■  —  a  mortgagi  agaimt  tkt  dtbtor  and    tit 


BBNAMI  TBAirSAOTZO]!T^-«MtfB.f«/. 

4.  CRBTIFIBD  PVBGHlSBBa— <a<K>:MM'. 
J^.— The  operation  of  a.  184  of  Act  No.  SIX  of  1B78 
ii  not  confined  to  diipotea  betweon  certified  anction- 
porcbaien  and  peraon*  who  allwe  that  inch  anction- 
porchaaen  pnrrhaaed  on  tiieir  Jiehalf  aa  thrir  banawj- 
dan.  bnteitendi  to  caKa  where  the  diapnte  ii  betwem 
the  certified  pnrchaaanland  third  perwu  who  allege 
that  the  certified  pnrchaeen  are  not  the  real  porebaaor. 
In  mch  a  caee  the  dumanta  cannot  locoeed  without 
ptoof  of  fraud.  Bakuiu  Koiaur  v.  L<Ula  Buhaortt 
LalU  14  Moort'i  L  A.,  496,  SokmtLaU  v.  Lala  Oya 
Ptriiad,  6  S.  W.,  S6S,  Kamzak  Sutina  v.  Momokmr 
I>at,I.  L.  R.,iaCalc.,304,Cku»draKamiu3  DtUa 
T.  Bam  BMan  Paltwak.  J.  L.  S,^  12  CaU^  802, 
and  Tara  Soondwee  Daltt  r.  OoJiU  Moat*  Ttotite, 
14  W.B.,  JJl,  referred  to.  Per  Barxui,  J.-^.  184 
of  Act  XIX  of  1873  contemplate*  a  mit  between 
tlie  peraon  ciuming  to  he  the  real  purcliaaer  and  the 
certified  pnrchaaer,  and  not  a  niit  by  a  creditor  of 
mch  penon  in  wUch  the  creditor  leeki  to  eatahliih 
that  the  puehaae  wai  in  reality  made  by  hia  debtor, 
and  that  the  certified  pvrohBMttii  only  the  benamldar 
of  the  drittor.  8.  184  dxa  neat  preclude  a  creditor  of 
the  baufidal  owner  from  ning  Uie  oertifled  pnrchaiar 
on  the  allegation  that  hie  pnr^aae  waa  benami  for  t}ie 
debtor,  and  that  the  latter  ii  the  real  parchaaer. 
BmitHu  Zoteur  v.  Lalla  Sakoortt  LatU  14Moor^i 
I.A.,4Se,Sodk  Siag  Doodkooriay.  Qtttt  Cltudtr 
Stu,  la  B.  L,  B.,  817,  Lokhet  Narain  Bog  Ckou- 
dkri  y.  Kalypuddo  Baitdopadkya,  Z.  B.,  2  1.  A.,  1B4. 
Unaovtitaiited  Strati  Bank  v.  AM*l  Bari,  I.  L.  B., 
lSAll.,46l,Soku»  Lallv.  Lala  &ya  Ftnkad,  B  N. 
W.,  265,  Punm  Mai  t.  Ali  Kkaa,  I.  L.  £.,  I  All..  2SB, 
Kattitah  Stikina  t.  Moiuikmrliat,  I.  Z^  B.,  13  Cale., 
204,  S«iio  Bibi  ».  Sara  Lai  Dot,  J.  L.  S.,  21  Calf.. 
Si9,  Anetr-oon-miiia  Bttlei  v.  Binodt  Sam  Stia,  9 
W.  B.,  39,  and  Chvtdra  Samiay  Debta  v.  Bam  But- 
(M  Patlvci,  L  L.  R.,  12  Cale.,  803,  referred  to. 
DaLHi  Ann  Lowox  Baok  e.  Chaitiibbi  Pabtab 
BoASKAB  .  ,      I.  L.  XL,  Bl  AH,  a» 


EEirCE  or  KAaZBTBATBS. 

-  Trial  of  ouea  usdsr  Orlml- 


nail  FrooeduM  Code,  b.  6Sa— A  Bench  o 
Magiitntm  haa  no  pown  to  deal  with  eaaea  eomine 
anSa  I,  S80  of  the  Criminal  Procedure  Cede.  A  Beach 
may  be  empowered  under  i.  GO  of  the  Code  "  to  try  inch 
caaea  or  each  clan  of  eaaee  only  and  within  each  limit* 
aa  the  Qovemment  may  direct."  The  definition  of  the 
term  "  trial "  ihowt  that  it  refeia  totriah  for  ifFenon^ 
and  theie  do  nctctne  within  the  miicellaneoiumatten 
mentioned  in  a.  UO.    SnniBvnsiM  r.  Ibrabix 

[I.  I..  B.,  S  Calo.,  764 

-  SalMiad   offlvvr  of  nmnioi- 


paUty,  I>lBq.ilaUfliWtloa  of-~Crtni»<ii  Proei- 
durt  Cadt  fAet  X  <^  1^2),  t.  BSB-Mumoipal 
ojr<Me.— NotwithitHUUng  anythiw  contained  in 
i.  56B  of  the  Crimhial  noeednre  Code,  ft  ooDviction 
for  an  oftenoe  agwnit  any  mnnidnal  law  or  regnla* 
tioD,  had  hetore  a  Bench  of  MagiitrBtei,  wMch 
ineladee  ft  nkried  officer  of  the  mnrndpaH^i  it  bad. 
In  TBI  lUTTiB  or  THB  FrniroN  or  Nosn  Ebiuba 


iizoabyGoo(^Ie 


(  m  ) 


DEQEST  OF  CA&E9. 


( 


> 


BENOB  OT  HAaxsntATES—eofltT'siMi. 
KooKBBjsi.     Noma     E&tsbra    Mooskbjh     v. 

CbAIBIUV,  SlTBDBBUr  HCVIOIFAUTT 

[I.  I..  B^  10  Calo.,  184 

9.  Fawn     of    Bmoh—Criminal 

Prceadura  Code,  1872,  tt.  233,  22t,  S3S.— A  Boncb 
of  Hilgirti&tn,  wbetlier  empowered  onder  i.  £24  or 
SS6,  Cftnaot  try  m  cue  of  breach  ctf  the  p<mce  m  uiy 
dhiiee  except  thoH  maotioQed  in  m.  82S  and  S2b  al 
the  Criminal  Froeednre  Code,  1872.  Qcuir  «. 
BnsiEi  Paiux  .        .    81 W.  IL.  Cr^  IS 

4. ■ Jartodlatlon  of  Banoh—O/'- 

Jlme»  of  Itwking  ioutt-irtipau — Paml  Code,  t.  4S7. 
A.  Batch  of  IbgMntei  hu  no  joria^otion  to  try  a 


OoBv  V.  BiOHvir  KxDtx 


SS  W.  K.  Or.,  e 

Cede,  1882,  «.  aSl—Madrat  Police  Act  (XXIV 
<f  1869J,  f.  M—Ofenett  agaimt  "  Coiuenawty 
-«Uauet" — OMnKfioa  to,  aad  imieamot  in,  road. — 
Offancea  aodei  the  Uadiae  PoUce  Act,  «.  M,  are 
iritbin  the  cogninnce  of  a  Beach  of  Hagiitntei, 
4)snF-EiiraB*B  v.  OoLiaiiriBAX 

[L  L.  B.,  U  Kod..  149 

«, ConTlatloii  on  proper  loAte- 

Titi\m~IiittrfertMe  hy  High  Cow*.— Where  a 
B«iieh  of  Ua^rtrate*  liM  befere  it  materiall  which 
•re  gaSciant  in  law  to  inpport  a  oonvlctirD,  the  High 
CoDtt  hai  no  authority  to  diitnrb  It.  Abdool  Hcq 
Chowdbbt  «.  IsRAE  .    Bl  W.  K,  Or^  67 

See  Qnix  e.  DViSekatb  Mtn^ucK 

[BIW.B.,  0.,46 

V. Irrexniarity  In  trial— ^&m«cii 

tU  adjourned  trial  of  Momt  mtt»hert  of  the  Betnoh 
h^ore  wiomtie  cateJirH  came. — A  ca>e  triable  <ml; 
by  a  Hagiitrale  eierciiing  power*  of  the  lit  clan 
came  before  a  Bench  of  Hagiitratei,  ndthrr  of  whom 
in^Tidually  ejerciMd  thcie  powen,  bnt  tfttiog  to- 
gether the  Bench  wai  n  inToted.  At  tlie  adjoomed 
trial  only  one  of  theieHaigiitTatetwai  picient.  Seld 
that  he  wai  not  ccmpctent  to  try  the  CMe  alone,  and 
tbe  Olden  pMwd  by  him  were  Ktavdeat illegal.  Ik 
m  KAnu  01  B^osA  FxoBOjnio  CHUOKiBBtrrrr 
p  O.  L.  B.,  S48 

& Abttnce  of  member 

from  eitfinp  aad  tignafurt  hg  him  offhtal  order. 
—In  a  trial  before  a  Beneli  o^te*9y  eouUtnted  of 
a  rtipeodiar;  and  two  Honoiary  Uapitratei,  one  of 
the  latter,  after  the  oouneDcviwM  c9  the  trial,  wai 


-«iued.    Beld  that  the  oonTlction 
noond  of  irregnlarity.     ^(ncBETr  Nim  Sabiax  r. 
Bah  Koiccl  Ouha  .    IS  C.  Ii.  B.,  gig 


doe%no»  bit  anotker. — Where  in  a  nunmary  oaee  a 
.  Bench  of  Magtatratea,  after  reeoidtiig  the  evidence 
for  the  profeention,  poetponed  the  Mae  for  the  hear- 
ing of  evidence  for  the  defence,  and  on  the  day  llxed 
t>r  fataring  another  Bench  of  Ha^fbatee,  none  of 


BSnrCH  OT  HAOISTRATBS— eaafiannf. 

whom  bad  been  members  of  the  farmer  Bench,  re- 
corded the  evidence  for  the  defence  and  acqnitted  the 
aecflsed,— ifeW,  on  a  reference  to  the  High  Court, 
that  the  order  must  be  act  aaide  ai  being  irregnlarty 
made.    Rak  SvvDta.  Ds  r.  Bajab  Au 

[I.  I..  B.,  la  Calo.,  B68 

10^ 

fBe%  _    .  _         ,  ^      ^ 

MagiHratet  and  deciiion  Ig  aiiotier— Criminal 
Procedure  Code,  J88S,  m.  16,  B60~S*Ut  framed  iy 
Loe(d  Oomrmment  for  the  guidance  qf  Stnekei  of 
Xagitlralet  under  1. 16,  Criminal  Procedure  Code— 
Ultra  tiiret. —  Hnle  8  of  the  mlra  frMued  by  thfl 
Local  Govemmtot  for  the  guidance  of  Benche*  of 
Uagietratei  i«  ultra  virer.  An  Honorary  Magiitrate 
may  not  give  judgment  and  paae  tentence  in  a  caaa 
nnleat  he  has  been  a  membw  of  the  Bench  during  the 
whale  of  the  hearing  cf  the  caac.  Habswab  Bnra 
r.  Kb»a  Ojka     .        .    I.  Ik  B,  ao  Caltt..  870 

!!•  — - — ; — Criminal   Froee- 

<fon  Cede  (Aet  X  tff  1B82J,  tt.  IB,  le-Coniti- 
intion  nflhe  Bench  awler  lk»  mlee  i^tkt  Qortm- 
ment  of  MoA-o*.— The  accneed  was  tried  on  a  charge 
under  the  Penal  Code,  a  8E2,  by  a  Bench  of  MagiatratM 
conurting  of  a  pensioned  District  Munsif  who  had 
been  appointed  Chunnan  of  the  Bench  and  one 
Sperial  Magistrate.  _  The  Hagiatrates  differed  in 
opinion,  bat  the  Chairman  gave  hij  casting  vote  for 
conviction,  and  ths  accused  was  ducted  and 
sentenced.  Seld  that  the  Court  was  not  legally 
constituted  under  the  rules  of  the  Oovemment  of 
Hadrae,  and    tttt  conviction   should  be   set  a^de. 

QmBX-GVPBMS  «.  ItVIBSA 

[I.  L.  B.,  16  HAd^  410 
U.  - 


■    Criminal    Proee- 

dure  Code  flSBSJ,  ee.  16  and  SBO—CAange  im  eantU' 
tutionofike  Court  dnriug  a  trial— Offence  under 
Itadrae  Tovme  Suieancei  Act  (Madrat  Act  III  of 
W89;.— Atr^  under  the  Town  Nuieanoes  Act  of 
188S  was  begnn  before  a  Bench  of  Magisttates,  and 
adjoomed.  On  the  adjourned  date  the  Bench  waa 
constitated  diSoently,  only  one  H^ktrate  being 
preaent  of  thoae  who  attended  on  the  flrat  cocaoon  i 
bnt  the  trial  waa  fooeeeded  with,  and  reenlted  in  a 


on.    Held  that  the  oasivktioo  wat  illt^,  and 
ihonld    be    set  aside.    Smrdtear   Singk  v.  Xkeja 


member  of  Bench— Hearing  of  part  of  the  caee  bg 
iv>o  Magittratet  and  deciiion  by  three— Criminal 
Procedure  Code  (1882),  t.  asO.-Ouly  those  Bbgif 
tratei  who  have  heard  the  whole  of  the  evidence  can 
decide  a  case.  There  is  no  provieion  of  law  which 
provides  for  a  change  in  the  constitution  of  Bweh^ 
of  Magistrates  during  the  bearing  of  a  lawe.  S.  860 
of  the  Criminal  Prr  cednre  Co£  doe*  not  apply  to 
cases  tried  by  Benchei  of  MagistratcL  Skumtkn 
Noli  Sartor  v,  .fioai  ^mW  Gnhm,  IB  C.  L.  B., 
2ia.  and  Sarduiar  Sing  v.  Kkega  Ojha,  I.  L. 
S^  DO  Cale.,  670.  followed.  Dakbi  TaiTm  v 
Baovui  Saboo   .        .    L  L  &,  g8  Cale.  104 


lizcdbyGoOt^Ic 


DIGEST  OF  CASKS. 


BBKOH  OS*  MAaiBTRATSa—cotKlwltd. 
14.  • Criminal     Pre 

cedure  Coda  (Act  X  of  1883),  ».  16,  3B0~Madrat 
Dittrict  Mmicipalitttt  Act  ("Aet  IV  of  1884J,  mm. 
S63,  264.^A  trial  on  the  (jiarg«  of  making  an 
encTOBchnieiit  upon  pnblic  land  nnder  the  Msdiac 
District  MnnicipalitisB  Act,  1684,  u.  167,  263,  and 
864.  wu  begun  before  a  Bench  of  laven  Magistrate^v 
and  ended  in  a  coDviction  by  five  of  tbe  M^i<tr*te* 
in  the  abumce  of  (he  ottier  two.  M»ld  tbat  On  the 
facta  of  the  eaie  th«  conviction  nnder  i.  26S  wai 
right,  and  tliat  it  yna  not  invalidated  by  the 
abunce  at  the  end  of  the  trial  of  tvo  oftheHagii- 
trale*  before  vhom  It  had  begnn.  Easiitf.uu. 
If  Asm  e,  Ceubiun,  HisimA  MnHicmAciTY 

[X.  z^  lu  ai  Kad..  sue 

BEmUi'IT  BOCIBTT. 

Set  Hadkas  tivmcniL  Act,  1BB4,  B.  108. 
[I.  Im  B..  U  Hud..  flBS 

BBNQAI.  ACT^lSSa— VI. 

3t!*    CjUbh    uvdbb    AevsAi^— HxAiiUBB- 

nvT  ov  Lands. 
See    Cabis  -otdsb    Benoax  Bbiti    Act, 

1S69,  ■.  26,  81,  87,  S8,  41,  43—49.  K8. 
Set     Cabbb    tnhkb    Mkabdbbkiht    oi 


Jbr  ™owy  • 


""MM-DJ"- 


AnAoaU)  FBovBsrr. 

[10  w.  B.,  ai 

a.  90 — Bmifor  aecomt  and 
■  ted  hy  ageii  — Caiue  efac- 


titmS^iSal  Act  I  of  1S79,  m.  146-~A^etKy,  Crea- 
tion of. — Where  an  agency  for  the  collection  of  renti  of 
takes  (?  and  ffwu  created  in  district  Af,  in  which  ^s- 
trict  toke  O  wm  vttisted,  take  B  betog  Dtoated  in  dis' 
trict  L, — Meld  in  a  mit  broo^t  agunit  (he  agent  for 
an  acconnt  and  for  money  Inadnlentlj  minppro- 
priat«d  and  inatituted  in  dSttrict  It  that,  to  far 
u  (he  rait  rdated  to  tobe  R,  the  Conrt  of  Af  had 
no  inriafction  to  tr^  it.  Bengal  Act  VI  of  1362 
reqnirea  a  mit  to  be  tironglit  in  nme  Conrt  within 
(he  dittrict  in  which  the  land  Ilea  in  reapect  of 
which  the  agency  «m  created,  and  the  qneetian 
where  the  cause  of  action  aroM  ia  material  only 
in  detomining  in  vhich  anb-dlTiaion  of  (he  dis- 
trict the  lait  i*  to  be  bravsht.  Nixmoki  Sutqe 
Dm  V.  Nnu  Naik  .  L  U  R.,  90  Cslo,  4as 

vtn. 

See  ZutatBixa  Dakb    .        .  4  W.  IL,  6 

re  w.  B..  100 

8W.B.,4D 

— : EC— Molmrrlr     sppolnted 

ondar— 

See  PcTBLio  Sebtabt    90  W,  B.,  Or,  48 

1888— m. 

Bee  CoKPAiTY— Wwunra  up— Cobtb  txo 
Cuna  ON  AsBVTB. 

1^  Ind.  Jnr,  IT.  &,  180 


BENGAL  ACT—lSeS— ni-eoacfti.fn/. 

See     UAatiTBATB,     JusiBmoiioir    ov— 

Sfbolal  Actb— Biira-.  Act  III  01 1663. 

no  W.  B,  Or,  80 

V, 

SmKaeib. 

[UB.Ii.B,SSd:18W.  B.,SS8 
Aw  Pbohb,  AsronmtaMT  or. 

[9W.B..S88 
UW.B,U8,1BS 

TI. 

See  CiiauriA  MnncmAS  Aoi,  188S. 

1864-111. 

Bee  BsHQAb  HvmoiFu  Aor,  1861. 

^V...18. 

Set  OBBTsnonon  to  NATTSATioir. 
[9B.I..B.,A.C.,a3:llW.  B,  Cr.,18 

vn. 

See  SiVt,  A0T8   kvn    BwiruiiOKS   s» 
UTuco  TO— BSKeAi» 

^lees-TL 

See  Company— WnrDnra  vr— Com  im 
Claimb  ok  Abb  its. 

[a  Ind.  Jar.,  IT.  S,  ISO 


latitg  account — CriMiixii  Prectdure  Code  (XXV 
of  1861  J,  t.  44i.~Seld  that  until  an  enquiry  li 
made  under  a  SI,  Bengal  Act  VI  of  1666,  the  Pro- 
tector of  labonren  ii  not  competent  to  act  under 
e.  33 ;  that  the  procednre  anikr  1.  31  must  be 
conducted  in  accordance  with  a  444  of  the  Crin^nal 
Procedure  Code,  1861 1  that  to  iupport  »  ooB»lction 
under  ■.  82,  Bengal  Act  VI  of  186G,  it  mnat  be  ahowu 
that  the  wagei  or  part  of  the  wagea  dne  hare  r?> 
mained  unpaid  for  more  than  «ii  mouthk  But  in  an 
account  currait,  (he  paymenta  are  not  to  be  appro- 
priated for  the  wftgea  of  the  nmnth  in  which  the  pay- 
ment wai  made.  In  tei  Kaitbr  OV  TBB  Noxtbsbh 
Abbak  Tba  CovPAirr 

P  B.  Ij.  B..  A.  Or,  80 :  19  W.  B-,  Or.,  38 

. vn. 

Bee  SSAVaBTBS -BOUSE.  6  W.  B.,  Or.,  77 

08  W.  B.,  Or.,  4 

e  B,  la  B,  Ap.,  98 :  U  W.  B,  Or.,  87 


See   Salb    ior  AitBitum    o*  Bura— Ix- 

ocVHSurcu. 
Bee  Sa£i  vos  Asskaxs  Oi  Bivr — Uhsix- 

TSVDXBB,  Sali  or. 

— isee-i. 

See  SaXKS   .  .  IB  W.  B,  189 


See  CosTiACT  Act,  b.  2>— IitWAt  Cou- 
TBACTB— AOAWBT  Public  Pomct, 

[aiw.  B.,a8e 
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DIOEBT  OF  CASES. 


BENGAIi  ACT— «o«A'mmiI. 

uee— zv. 

St*  CiLcimi  Poiioi  An,  1666. 
Bm  Pouob  Hiamun. 

pi  B.  I..  B^  O.  C,  SO 

^VI. 

Ste  Comoraa  .  1 B,  Ih  B.,  O.  Or^  41 
1867—11. 

See  CuH  nXDBK  OiiOLiirc^. 
Oflfeno*  under— 


-1868— T^gsh.K. 


BEZTQAL  ACT— 1868— Vn—eoMlMtMr. 
B-M. 

iSee     Imaaoionon     or     CirrL     Coubt — 

BEVIFDB    COVBTS'OSSIBfl      01      BBTS' 

hvs  CoDBTa     .    I.  It.  B.,  8  Cato.,  771 

[L  I.,  a.,  96  CSrla,  789 

L  I..  B.,  27  Gala,  898 

AC.W.JS.,B90 

1868-n. 

Stt  Chou  Nasposb  TBStiBXB  Aoi,  1869. 


VIL 

8e*      iKBpLTSrOr— IHSOITIHT      BiBTtsa 

via>ta.  Cnu.  Pkookdubi  Code. 

[8  a  Iv  B.,  B08 
Sm  Cuia  Tmn  Pubuo  Ducuivb  B>- 

OOTKBX  aot. 
j8^  Cabbb  vmdbr  Sali  tob  AitBuaa  or 

BimCB— SBTTura  asidb  Sale. 

-  B.     1 — Etlate — Latdt      not 


penKantnlty  fettled — Suitderbmiid  eitaie — Dittrict  ef 
»Aiel  portion  only  ii  per^uuteidly  teUltd—~Bt»gal 
Segnlafioiu  IX  of  1816  aiui  III  <tfjaa8—Sttatt— 
Senffal  Act  VII  of  iSSS,- The  plaintiff  wu  the 
ftuctaon-FnrchwKr  ftt  »  nls  imder  Act  XI  of  IBGQ 


which  the  defendant  wm  the  holder  of  a  moknrari 
mound  jnnglebari  tenore,  ander  which  he  waj  to 
clwr  awajT  the  jangle  and  then  to  cnltiTate  the 
ImkI  withptddy.  The  eitate  wu  one  home  on  the 
regiita'  of  reveime-pftjtnK  estate*  in  the  CoUeetorata 
of  the  24-FenmmahB,  and  therefore  within  that 
Cellectontte  with  regard  to  the  proTinuu  of  Bengal 
Act  VII  ef  1B68,  a.  10.  The  dfrtiict  of  the  84-Per. 
gonnahs  li  a  pdhnaacotly-NHled  dittricW  bat  the 
porUanof  it  fcnming  the  Swiderbnnda  wat  declared  by 
Begnlation  III  of  1823,  a.  18.  not  to  be  included  m 
the  permanent  aettlemmt.  The  Snnderhnndi  tract 
wa«,  moreorer,  under  Begnlation  IX  of  1816,  funned 
Into  a  (epante  jnria^ction  for  wttlement  pnrpOHea 
vndo'  an  ofleer  rtjled  the  Comnus^ner  of  the  Snndei- 
bnnda,  who  h  anbjeet  to  the  diiect  contTol  of  the 
Board  of  Bermne,  aad  independeDt  of  the  Collector 
of  the  24-F(rgiinnali*.  Said  that,  tltongh  there  wm 
no  pomanentaettlciaent  of  tlte  land*  told  to  the  plain' 
tiff,  th«T  teU  within  the  definitioti  of  an  "eitate"  ai 
iriren  in  Bengal  Act  TH  of  1668.  Bbou»te 
BAMSTOPABHTa  V.  UiuoBUBir  BunrtorASHTi. 
Umaobvkh  BusxoFiDHXA  V.  Bkoukitb  Baroto- 
PAVHTA  .  .  .  L  lb  B.,  14  Colo..  440 
8.2. 


Bet  BucftAK  Bbht  Aur,  1 
1870-III,  a.  a 


-  Object  of  Beotlon— 

TrMeferqfdtereeforexecution.—Thiobiixtott.a, 
Bcng^  Act  III  of  1870,  wu  that  a  penon  against  whom 
a  decree  was  paued  shonld  not  be  hanndd  by  two  sets 
of  proceedings  iu  execution  simnltaneonily  carried  on 
in  two  differoit  Coorta.  Hdssbk  Mohdn  Biswas 
V.  PirDi>o  Uoim  Dabbbb    .        .      17  W,  B^  188 

a. Deoree    pending 

wben  Aotoame  into  operation.— A  decree  in 
which  no  actual  proceedings  were  pending  in  the  Col- 
loctor'iCot^rtat  Oie  commencement  of  Bengal  Act  III 


have  tieen  properly  transferred  to  the  Civil  Court  under 
B.  S  of  that  Act.  HiTBO  Fbbbhaii  Boi  Chowsbt  f. 
Fooi'  EisHcau  Dabbib    .  16  W.  B.,  806 

8. I>eor«e    transferred 

to  Civil  Court  flor  akeontion- .<4ji^a;— Jenas; 
Act  VIII  i{fl869,  t.  im—ActXof  1859,  et.  153, 
IBS. — In  a  aoit  brought  for  recovery  of  B76  for  ar- 
rean  of  rent,  the  plaintiff  obtaioed  an  ei-parte  decree 
on  18th  March  1869,  in  the  Court  of  the  Deputy 
Collector.  In  October  18^1,  he  applied  to  the  Hnndf 
for  and  ned  out  execution  of  his  decree.  In  January 
1872,  one  of  the  defendants  applied  to  the  Deputy 
Collector  for  a  renew  of  his  judgment,  and  the  Deputy 
Collector  admitted  the  review  and  dismissed  the  plain- 
tiffs suit.  On  appeal,  the  Judge  held  that  the  Deputy 
Collector  had  no  jurisdiction  to  entertain  Uie  applica- 
tion for  review  or  bo  heai  the  case,  the  decree  haiing 
been  tranlferred  nnder  Bengal  Act  III  of  1870  to  the 
Hnnsif  for  execution,  and  revcned  the  judgnent  of 
the  Deputy  Collecter.  Stld  that,  the  lait  having 
been  decided  by  the  Deputy  Collector  before  Beng^ 
Act  Till  of  1869  came  into  operation,  the  procedure, 
therefore,  would  be  that  iHd  down  by  *.  108  of  the 
Act,  (.«..  under  Act  X  of  18E9,  and  the  appeal  would 
lie  to  the  Collector,  not  to  the  Judge  under  ss.  IRS 
and  1G6  of  tbat  Act.  The  decree  alone  was  ttaif  erred 
to  the  CSvil  Court,  and  the  application  for  review 
was  lightly  made  to  tb«  Court  of  the  Dcpnty  Col- 
lector. Lf  TBI  KAiTBK  or  Baksoossbb  Bavdo- 
FASSEA     .  .        ■    10  B.  Ii.  R,  Ap.,  ai 

EAMBOoirsBB  Barbbjbx  e.  Doob«a  CHTrftHBABn 
[18  W.  B.,  128 

In  BI  JuaSOSUKBA  DA8BE1 

[lO  B.  Kfa  B.,  Ap.,  32  note 
IS  W.  R,  7B 
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massfc  Of  casks. 


BSKOAL  ACT— 1870— nX—ctwelMtwf. 

^- Appliealion    to   ttt 

atidt  dmri»—J»rUdicltcii. — WheD  m  «:i-paHt  daerse 
of  a  Bevenne  Court  hat  been  tmuferred  to  the  CivU 
Court  under  the  pravinoni  of  t,  S  of  Bengftl  &ifi  III 
of  1870,  ftn  ftpplicBtion  to  ut  uide  the  decree  tmut  be 
nude  to  the  (^vil  Court,  uid  not  to  the  Bevenne  Cooit. 

'KaXtBMk  ElBHOBB    POSDAB   V.   WOOHISB    CKDHSnt 

Boy    .      18B.L.E.,r.B.,ai4:2lW,IL,  448 
In  xe  Wooma  Chukit  Boi  HoEoa)ciii.B 

[18B.  I-B.,  aifijiote 

WOOKA    CHCBB    MOIOOltSAS    D.    CSDNDSB  KAKT 

boeCbowdhkt  ,  law.  B.,  ass 

Ooswirsi  HAHToeti  v.  Bddhi  Csabs  Cbowshbt 

nS  B.  !•.  B.,  216  jiota 

ISW.B^aOT 

UOKME  Ckufph  Soiaa  Sdkiu  v.  Baoositv 

UOIIB  Dbbu 

[IS  B.L.&,2I7not«:18W.B,,aBa 

6,  Where  %  decree  nl  the 


irferred  to  s  CiriL  Conit  for  execution,  the 
efleot  WM  to  mike  it  m  it  were  a  csie  of  eiecotion,  or 
ft  decree  of  that  Conrt ;  uid  in  dwling  with  ui  ordCT 
In  inch  a  cue  made  by  the  Civil  Coort  in  eiecntion. 
Die  High  Conrt  wai  bound  to  mnme  that  the  lower 
Conrt  D*d  *ct«d  pniperly  and  with  junwliction,  uid 
Itt  kppdlBte  jniiadictbn  followed  u  a  matter  of 
connw.  DnroTAb  PA&uuinoK  «.  DnroBuiTDHOo 
Chowdbt  .  .  .  aiW.B.,  413 
IT  (Court  of  yinda  Aot, 


1870). 


Set  CouioMix  .        .       18  W.  Bq  46B 

Sat  GAJHie  mrsBB  Codbi  aw  Wibdb. 

Bit  LVKATIO 


B»t  VniAai  Cbowxisibs  Act. 


'ITotlMOfnilt— ToIJfpatif 

m  taottt  <^  f  ow«rtgivai—a»it  fornftmd  of  momeg. 
—in  cartain  n^ti  brought  againit  a  toll  cdlector  for  the 
refund  of  numey-alleged  to  have  beui  exacted  by  him 


with  >.  87  of  that  Act  bad  been  given.  Htld  that, 
■ueh  notice  not  haring  been  given,  the  mite  ehonld  hg 
diBDHMd.  Waitrhouu  t.  Cmh,  4  S.^  C,  200, 
tdtawei.  Bui  FiTAK  Shah  V.  Sboobvl  Chvhdbb 
.  L  L.  B^  16  Calc,  SS9 


Ste  BBvaAI.  Cbsb  Aon  (X  o»  1871). 
1873 -n,  B.  84. 

8tt  STOBisa  JcTi     .    18  W,  B.,  Or., 
1878-ni. 

8tt  BBnaAx  EzouB  Act  (III  of  1873). 
VI. 


lars-T. 

Sat  BBvaAL  BOBTn  Aox. 

lere-L 

SatCBKkToa     .  L  X*.B.,17Cftlo,609 
8n  BrmBHCB — Citil  Casbb— Mabbiaob, 

EBaiBIBAZlOK  OB. 

[L  L  B.,  10  Calo..  60T 

n. 

Sat  Onra  ,        18  a  I..  B.,  330 
IV. 

Set  Calcutxa  Uvnaau.  Aoi,  1376. 

V. 

Stt  BBMftAi.  Utmcau.  Act,  1S7S. 

vn. 


vm. 


Set  BsTATBH  Fabtteioh  Act,  1676. 
1878-VII. 

£m  Bbnou,  Bxoibb  Aot. 
1B78-I. 


Sea  Codsra  or  Wabdb  Aot  (Bekoal). 

1880-Vn. 

Stt    FtTBLIO   Dbkaxdb    Bbcotbbt    AoSi 
1880. 


Set  Bbxsal  Cns  AoTS  (IX  or  1880). 

— leai— m. 

Stt  CoDXT  01  Waxdb  Aoi  (BBirfiAi->. 


Si«  BBxau  BxoiBB  An  Aiouidiixbi  Aoi. 
^1888-11.  as.  ei.  73.  Mid  ea 

Sta'boiMixxmx. 

[L  Ik  B.,  U  Cftlo.,  B70 
1884-111. 

See  Burau.  UinaasAi.  Aoi,  ISSfc 
1888-11. 


See  Bkboal  FxiTATB  Fibbbbiu  Pxoiio* 
TiOH  Aot. 

^ie89-^(VilUtge  ClKiwki«Ur«). 

Sat  ConnsBi(»F— CoaTBBflioBB  to  Fouob 

omoBBi  .  acw.ir.,  es7 

—  M96— vn. 

Bee  Bbootab  Dcabb  Act  (XVI  of  isr>9}. 


lizcdbyGoOt^Ic 


<    »0l    ) 


DIQGST  OF  CASES. 


(  m  ) 


BMHOAXj  OBS8  ACTS  (X  OT  1871  ASH  IX 

or  1880). 
BttiipdAatXoflfiTl  (Boad  Cmb 

Act). 

5m    BnsBBOX-Ci'nif     Cases— Mibobl- 
AunoDS  DooniaNts— Boas  Cbbs  Pa- 

piu  .  aa  V.  B.,  10a 

iSa*  FiSHZBT,  BiSBT  or. 

[L  I..  B,,  e  Calck,  183 

1, laoome  tax— <S«t(  /or   arraart 

of  TtHSa-off—Sfftet  of  Aet  o»  agntmnt  made 
ttfor*  ptU4i»g  ^^c<.— Id  18ea,ftt  the  timethe  in- 
come Ux  WM  in  fores,  A  nude  ■  ^ktni-Httlemant 
Ot  cert^n  boils  with  S,  B  t^eeaig  to  pay  ui? 
eoliancsniNit  of  tlie  rnenoe  that  might  be  made  by 
Oovernment  tX  any  time,  at "  any  impost  in  fatore 
to  be  leiicd  b;  &>Ternment,  the  income  tax  to  be 
paid  by  A  aconding  to  his  income,  B  havlag  nothing 
to  do  irith  the  same."  In  1976  A  brought  a  luit 
against  B  for  airean  of  rent.  B,  tudai  the  oon- 
tmet,  claimed  to  hare  let  oft,  as  a  tax  on  iooaine,  a 
mam  irbieh  be  bad  paid  onder  the  Boad  Ceu  Act, 
which  had  been  pasted  In  1S71,  after  the  Income 
Tax  Act  had  been  Tepealed.  Beli  that  the  tax  im- 
INMed  b;  the  Boad  Ceti  Act  passed  by  the  Bei^al 
Conncil  conld  not  be  considered  to  be  a  tax  on  in- 
come ;  the  Income  tax  having  been  a  tai  imposed  by 
the  QoTenmsnt  of  India  on  a  person's  annual  income 
leiied  upon  whatever  actnaiiy  came  to  his  bands  sa 
income,  and  not  npon  the  valae  of  bis  property  g  and 
that,  thtfefore,  B  oonld  not  srt  oil  the  amount  as 
being  income  tax.  Mild  also  that,  although  the  Boad 
Cess  Act  cenlMni  no  saving  daase  in  &vonr  of  con- 
tracts, it  does  not  prohibit  in  future  the  m  skiing  of 
contracts  which  ihall  interfero  with  the  bcidence  of 
the  load  ccas  aa  directed  by  the  Act,  nor  vacate  con- 
tracts that  may  have  been  made  before  tlie  pasaing 
of  tiie  Act  I  and  in  the  absence  o{>  soy  providons  to 
that  effect,  an  agreement  entered  into  before  the 
paa«ng  ot  the  Act  eoold  not  be  sJIected  b;  the 
•absniMBt  pasnng  ottheAet.  Buxkoxotbi  Dabb> 
«.  Praxna  Nasum  Bot 

[I.  I..  B„  4  Cftlc  076 

a.  ConatrnoUon  of   ksballBt— 

Bait  for  mt^BigM  nf  wi-WT— Tbs  defendsnta 
executed  ft  kabnllat,  dated  1st  October  1S70,  which 
eontuned  the  tallowing  stipnlation  i  >■  If  in  tntore 
an;  ehowUdari  lax  or  any  other  new  abwab^or  lax 
or  fee  or  kor,  or  any  ad^tional  fee  cor  jumma,  be  llxed 
upcm  the  mehal  by  Oovemincnt,  I  will  pay  that 
sepaifttely."  In  a  suit  by  the  lamindar  for  increase 
of  Ttot,  the  defoidants  claimed  to  set  off  a  sum  re- 
presenting the  amount  which  the  lamjjidar  was  bound 
to  contribute  nuder  the  Boad  Gts  Act  and  Pablic 
Works  Cess  Act,  and  which  amonat  they  had  paid  to 
the  Collector.  Btld  that  the  amount  in  question 
came  within  the  terms  of  the  ki^jnlist,  and  that  the 
defendants  were  not  enUtled  to  the  set-off  clvmed  by 
them.  SurmomojM  Dabet  t.  Pmra^  Narai»  Bog, 
I.L.B.,  4  Calc.,  076,  followed.  Skuiuhd  Nath 
HooKBOFASBiA  V,  Hdkbo  SuimlBi  Dabu  Chow- 
nuiM        .        .        .  U  C.  I..  B.,  140 


BKNOAI.  CBsa  Acns  (X.or  1871  ASD 

JX  OS'  1880)-<ro»t(iMMt. 
or  service  tenure  oomes  within  tbe  definition  of 
"tenure"  in  s.  8  of  Bengal  Aot  X  of  1871.  and 
ii  therefore  liable  tor  Boad  Ceaa  and  Public  Works 
Ceae  nnder  that  Aot.  Joi  Svvzrx  Box  v.  Sidbi 
MosAii  7  C.  Xi.  a.,  878 

a. B.  8  and  io.  9, 10, 88,  SB,  and 

SQ—Sala  for  arrtart  qf  road  etti.  Effect  of-^ 
Bight  of  pnreiater — Int«Tfrelatio»  elamit,  vom 
itruefion  qf. — In  a  suit  aa  a  bond  by  which  certain 
land  admittedly  lakhiraj  was  mortgaged,  the  pur- 
chaser of  a  poTHou  of  the  mortgaged  property  at  an 
auction  sale  for  arrears  of  road  cess  due  under  Ben- 
gal Act  X  of  1871  was  added  as  a  defemdant,  and 
the  lower  Courts,  holding  that  the  effect  of  such  a 
•ale  was  to  pass  the  property  to  the  defendants,  free 
ik  ineumbiaaoee,  made  a  dn^ee  excluding  that  por- 
tion from  liability  in  respect  of  the  mortgage-bond. 
Heidi  ou  the  constraction  of  Bengal  Act  X  of  1S71, 
that  the  sale  bad  no  such  effect,  and  that  the  whole 
of  the  property  was  liable  to  be  sold  in  satisfaction 
of  the  plaiatifls'  claim.    Although  the  effect  of  an 


in  which  that  word  ocotirs,  it  is  not  the  effect  of  an 
intFrpretation  clanse  that  the  tUng  defined  has  an- 
nexed to  it  every  incident  which  may  seem  to  be  at* 


property  is  defined  in  the  Bead  Cess  Act,  1871.  to  be 
a  tmur^  all  the  interests  and  oansequences  attached 
bv  other  Acta  to  tannres  generally,  or  to  partienlar 
cUsaea  of  teunres,  become  annexed  to  lakhiraj  pro* 
pertvi    UiiAOBVax  Ba9  v.  AiADAmrissA  Baxn 

[L  L.  B.,  la  Ckla,  480 

BB.    B,    7,  and    Port     II,   aoh. 

A,  part  11 — Bkovli  teiatrei—SuU  far  rent. — 
8, 6  of  the  Boad  Cess  Act  requires  the  holden  of 
any  estate  or  tenure,  of  wmch  the  annual  rent 
(hall  taceed  one  hundred  mpets,  to  lodge  returns  of 
aU  lands  eompiised  in  an  estate  or  tenure  g  bhowU 
lands  are  therefore  to  be  inclnded  In  such  returns. 
Wbne  such  a  retoni  has  not  been  made,  the  bolder 
of  the  eetato  a  tennre  is  precluded  from  suing  foe 
or  reoorertng  any  r«it  due  therefor.  JvaMOHns 
TXWASIV.  ywoK 

p.  LB,  e  CM&.  ea:  u  a  I..  &,  100 


B,B 


Bengal  Aot  IX  of  1880  (Boad  and 

other  Cmmb)^  ■■.  84  and  86— Pniiaf-aftoa  awl 
fiAlicatiim  afvalwtlion  roll — LiahilUy  to  pag  eett. 
— In  the  ease  of  rent-paying  lands  the  poblication  of 
the  valuation  ndlt  under  s.  S6  of  the  Cess  Act  (Bengal 
Ai«  IX  of  1860)  is  not  a  condition  precedent  to  the 
attaching  of  liability  to  pay  road  cess  in  accordance 
with  the  valuation  rolls.  Aehatmllak  Khan  r, 
TriloBhau  Bagehi,  L  L.  E.,  IS  CaU.,  187,  distin- 
KuisbML  Bbtswati  Eiiwmii  CaownxnABi  v, 
CxDTTMPDi  fiiva*  .  I.  Xh  B.,  86  Oalc.  786 
(SO.W.  IT.,  407 


lizcdbyGoOt^Ic 


DiaSST  OF  CASES. 


BHNOAIi  OXBB  ACTS  (X  OF  1871  AZTD 
IX  OF  IBBO)— cM^'MMd. 

■.    41 — Landlord     and   ttnant — Cuo 

liaiiliis    of  ta»a<fA    to  pay,  aUkoiij/k  Unart  luit 

aiie—ed. — When  the   CoUector   hu  determined  the 

vmiul  TsJne  in  reipect  of  oertun  l&nd,  wid  a  portiOD 

of  that  Und   ii   labKOaeiitlj'  granted  u  ■  tfltmre 

to  an  nnder-teiunt  ana  the  Collector  baa  not  Hp*- 

ratelf  anewed  the  annnal  valne  of  the  land  of  the 

tenure  ■□  created,  the  nnder-tensnt  will  neTerthelen 

be  liable  Cor  anj  oewea  in  respect  of  that  land.     In 

inch  a  CAM  it  ii  competent  to  the  Coort  to  ucertain 

the  Mtnaal  ralne  of  the  land  con:  priaed  iu  the  def  cm- 

danta*   tenore,      BAxmosair  DaIlU,  c.  AaHCTOSE 

DacB        .  .  4  a  W.  H.,  T76 

Stt   SA£1  ios  AasBABS  o>  BiTxirui— 

BnrisaAusB  Saxi— Otbbb  OBOcmss. 

|X  I..  B.,  SI  Oftlo..  70 

lb  B,  90  I.  A.,  166 


8u 


1.47. 


TKTARor 


AffU£— Aora— BsxaiL 
Act,  1.168. 

[L  X.  B.,  aO  Oftla,  264 
S*»    SnoiiL  AfPBUr— Obsbbs   iubjioi 

OB  »OT  TO  ApPBAt. 

[L  Ii.  B,  16  Oftlo.,  838 

Salt    iit      aaeetOien   ^   daena 

forarrtartufCnt — Prcoedtir* — FitreJiaitn,  BifflUt 
of. — Altlioa^  the  prooednre  for  the  realintian  of 
eoNei  maj  be  the  Mme  u  the  procednre  laid  doim 
fcr  the  realiiatian  of  rent  dne  npon  thetetmrc,  yet 
It  does  not  neceanrtl;  follow  that  the  effect  of  a 
tale  for  ceawa  ihonld  be  the  lame  ae  that  of  a  nle  for 
arrara  of  rent  for  which  the  tenure  itself  is 
liable  to  be  eold.  Umae\%r*  Bag  v.  Ajadani^ta 
SiUa,  J.  L.  B.,  la  Cola.,  430,  followed.  Notwith- 
atanding,  therefore,  that  a.  47  of  the  Ceei  Act,  1880, 
providea  that  *  erery  holder  of  an  ettate  or  tenare 
to  whom  anj  enm  may  be  payable  under  tlie  provi- 
aioiM  of  this  Act  may  recover  the  nme  with  intereet 
at  the  rale  at  twelve  and  a  half  per  oentnm  per 
annam  in  the  lame  maoaer  and  under  the  aame  penal- 
tieiaa  if  theaame  were  ftrreare  of  rent  due  to  him," 
the  eflect  of  a  aale  by  the  Collector  In  eieention 
of  a  deczee  for  eewei  agalnit  aome  of  the  owneri 
of  a  tenare  la  not  to  convey  to  the  porchaur  the 
whole  tennre,  but  only  the  right,  title,  and  intereit 
of  the  paiticolar  penona  agwnet  whom  the  decree 
had  bean  obtained.  MABiSDflD  Ckdoxbbbuttt  d. 
Bin  Hasbub  Ckatibbjbb 

[X  I..  B,  M  Caia,  87 

H.    SO-Tl—Cai*et—Etiit-fi*a    landf— 

Ifotiet. — Plalntiffi  aned  to  recover  anvan  of  road 
and  .pnhlla  worhi  ceawi  ea  account  of  certain  rent- 
free  land,  claiming  double  the  ammat  nnder  a,  58 
of  the  Cea  Act  (Bengal  Act  IX  of  1880).  It  wai 
found  that  no  notioe  of  the  valnatbn  had  been 
publiahed  aa  reqmred  l^-  i.  63  of  the  Act,  and  it 
was  held  by  the  loirer  Conrt  that  the  plaintifFi 
were  therefore  not  entitled  to  recover  double  the 
amount  nnder  a.  68.  It  waa  then  contended  that 
he  waa,  at  any  rate,  entitled  to  recover  the  amount 
of  the  ceiaee  with  intereit  nnder  i.  62.  Stld 
that  the  tatter  lecUon  did   not   give  the  holder  of 


(he  eatite  or  tenure  a  right  to  recover  the  ccMei 
payable  nnder  a.  66  before  pnbUcation  of  notice, 
and  that  the  pluntlfC  waa  therefore  not  entitled  to 
a  decree,  and  that  hie  (ult  must  be  diamiMed. 
BAS  BBKABI  If  VZBBJBB  «.  PlTAtaOBI  Cbowdhbajit. 

[I.  Ih  B.,  16  Oalo,  S&7 

BO.  69,    t3—Stidanea  Aet,   1.114— 

Frtr%i^tio%. — Where  nnder  an  Act  certain  thin«  are 
required  to  be  done  before  any  lialnlity  atta^etto 
any  perMn  in  reapect  of  any  right  (vobllgatiMi,  it  ii 
for  the  perKo  who  sUeena  that  tt^  liability  haa 
been  incurred  to  prove  that  the  tliinge  preacribed 
in  the  Act  have  beai  actually  done.  Held  that  the 
notioe  provided  by  a.  GS  of  the  Eoad  Csm  Act  did  not 
come  within  the  preenmption  of  «.  Hi,  cl.  (e),  of  the 
Evidence  Act,  and  muet  be  proved.  ABHiJfujtLAH 
Eaui  BAfiAsm  v.  Tbilockuh  Baooeib 

[I.IhB^I8Galo.,197 

■.Be. 

Bto  Obb  .    I.  X..  B..  10  OkIo.,  74S 
[L  I..  R,  18  Oalo.,  788 
8.95. 

8t»  Btidiiiob— Cim   Cabu— UkobUiA- 

nouBDoouiiBimi-^SQAii  Cisb  Pafbbs. 

[S  C.  W.  ST.,  848 


Power  of  High  Court  to   liwr 

ftppenls.— Per  Jaokbob,'  J.— The  power  of  the 
High  Court  to  hear  appeal*  from  the  Civil  Conrte 
in  the  interior  i*  r^ulated  by  Act  TI  of  1871. 
Bdimit  SrsO-n  t.  Hbbabbaits  KokB 

[L  L.  B,  8  Calc,  669:  9  a  I..  B..  801 

B.    11— Conrt      of     Snbordinsto 

Jndge  and  DUtriot  Judge,— The  Court  of  a  5nb- 
ordinate  Judge  ii  inforior  to  the  Court  of  a  Dia- 
trict  Judge  within  the  meaning  of  «.  11  of  the 
Bengal  Civil  Court*  Act  Fbobad  Dobs  Mcl- 
UOK    V,   BOBBIOK    LAIiL   Hcixiox.      Pbobas  Dou 

HuLLicE  e.  Ebdab  Nacb  Mulliok 

[I.  Ik  B,  7  Cala,  157 
8  C  Ii.  B,  899 

B.U. 

Baa  CivxL  Pbooduxb  Com.  1888.  e.  i. 

[8  C.  Ii.  B,  bob 

Saa       iHBOLVKltCI— IHaOLTBHI       DiBIOBa 

nirssx  Civil  Pbocbddbe  Cosb. 

[8ai..B.,6oe 

%.VI. 

Stt  Holiday  I.  It  B,  9  AIL,  866 

B.  18, 

Sea  Tbabbpib  ov  CmL  Cass— OsinBAL 
Cabbs        .        .        .    S6'W.B..ai 
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(    »5    ) 


DIQBST  07  CASES. 


(    7M    ) 


BZVQAIi  CIVIL  COUBTS  ACT  (yj  OF 
1871)  —oimtinved. 

BB.  ao,  as. 

5m  Vti.vt.twa  01  Suit — Svm. 

[I.  L  B.,  4  AIL,  820 

I.  L  B„  18  Calc,  366 

I.  Zl  R.,  8  All.,  438 

I.  L.  B.,  IS  AIL.  506 


B.a4. 

See  UlBOKXDUi  Law— Dun. 

[I  Ih  B^  U  CftlO.,  431 
See  Habovbdik  Law— Oi?i~Law  ae- 

7UCABLB  TO. 

[0  v.  v.,  8 :  Agra,  T.  B.,  Bd.  1874, 886 

Bet  Haboudah  Law— Oirr— ViusiTT. 

re  H.  w.,  838 

L  I-  B.,  8  AIL.  ai8 
See    UAHOmDAH    Law— Pbi-rkftioh — 

Biaai  01  PBS-BICPTIOII- QlNIXALLT. 

[L  K  B.,  7  AIL.  776 
St*  HAHonmAir  Law— FanTrHPnoi'  ov 
Obaih  .  .  I.  li.  B^  7  AIL,  887 
See  BiLIOIOir,  OmircBI  Bsunna  TO. 

[L  L.  B.,  7  AIL,  461 
&*  BiGBi  01  Svtt— Ceasiiieb. 

[L  L.  B.,  6  AIL,  487 
See  TsAnimi  or  PuinBiT  Am,  1. 10. 

[t  L.  B,  7  AIL.  516 
-  Hindu    Law- Kftho- 


eoHcv*^"- To  entitle  »  penoa  to  lurs  the  Hliida 
or  HAbriinedAD  l&ir  &ppliM  to  him  nnder  the  firtt 
pkn^ffsph  of  >.  24  <f  Act  VI  of  1871,  be  most  be  ui 
orth  .doi  believer  in  the  Hindu  ot  HaL'  nn^dan  reli- 
gion. Tbe  mere  drcnmituice  tlut  be  calli  himfelf, 
or  ti  ckHed  by  other*,  b  Hinda  or  IfahoiDedan, 
M  the  case  nuy  be.  ii  not  enough.  Bii  only 
claiiD  to  hAve  ■  ipetJal  Innd  of  Uw  applied  to  Mm 
iithAt  hefollawguidobterTetaputicnlArreligioDtbal 
of  itielf  cr»tef  his  law  fnr  him.  If  he  full  to  ettAb- 
liih  Ml  religion,  hli  priTil^e  to  tbe  appllcalion  of  iti 
kw  faili  alio,  iDd  he  muit  be  relegftted  to  that 
clau  of  penoD*  whoae  cue*  have  to  be  dealt  with 
under  the  latter  puagnph  of  i.  24  of  Act  VI  of  1871 
according  to  jnitice,  eqnit;,  and  good  conieience. 
B,  alleKUg  that  hii  famil;  vrai  a  joint  undivided 
Hlnda  nmilj,  med  B,  hii  father,  for  a  declintion 
that  eertaid  prupprty  wai  jdnt  uiceetrol  property, 
uid  for  parHtian  of  hii  ibAre  according  to  the  Hindn 
law  of  inheritance  of  inch  propertv,  «•!.,  one  moiety. 
Jt  Kt  np  ai  a  defence  to  the  mit  UiAt  the  wrmbert  of 
the  family  were  Hahrinedani,  and  were  therefore  not 
governed  by  the  Hiadn  law.  Tbe  evidence  in  the 
•ait  eatabtiihed  that  the  membm  of  the  bmiW  were 
neither  oith^d'-x  Bindni  nrr  Hahnmedana.  It  aJn 
eatabliihed  that  the  Hindu  law  of  inheritance  bad 
alwa.vi  been  followed  in  the  family.  Stld,  frllowiog 
tbe  prindple  eonnciated  abovit,  Uiat  the  family  not 
bong  ffindni  nor  KiliomedMii,  the  nile  of  deddou 


BDNGAL  CIVIL  COtTBiTS  ACT  (TI  07 

Ifflii—aoiKltded. 
applicable  to  the  suit  wai  ndth^  Hindn  norlfahom** 
dao  law,  bat  jnitice,  equity,  and  good  coMcience] 
that  the  Hindu  law  of  inheritance  having  al> 
wayi  been  followed  in  the  family,  it  wai  jnttice, 
equity,  and  good  eonicience  to  apply  that  law  to  tbe 
luit )  and  t^  therefore  B  wae  entitled  to  demand 
partition  ot  half  of  tba  family  ettafe.  Ahrak<tm  v 
Airalam,  9  Meot^e  I.  A.,  199,  referred  to.  Ba^ 
Baoaditb  d.  Bibhbs  Oayal 

[I.  L.  B,  4  AIL.  848 

8. MalunnedRiiIia'w— Pre- 

emptton.— Under  ■.  S4  of  Act  VI  of  1871,  Habc 
medan  law  i«  not  strictly  applicable  in  laiti  for  pre- 
emption between  Hahomedans  not  baied  on  local  cnttom 
or  contract,  but  it  ii  fquitable  in  such  luiti  to  apply 
that  law.  Tbe  applicAtion  of  Habomedan  law  in 
a  luit  for  pre-emption  between  a  Hahomedan  claim- 
ant of  pre-emption  and  a  Habomedan  vendee,  on 
the  bami  of  that  law.  ii  not  precluded  by  the  cir- 
cuuutancei  of  tbe  vendor  not  being  a  Habomedan. 
Chvbsox.  AuKooDSBBir  .    017.  W.,  98 

[Acm.  V.  B..  Sd.  1874, 806 

jS^  Hon  CsAioi  r.  Hahoubd  Hoosbih  Ehait 

[7  IT.  W„  147 


See  BifiKT  or  Afpba£  .    18  W,  B,  887 
BESQAL  EMBAgBMBNT  ACTT  (ZZ  OT 


BEOraAIj  EXCISE  ACT  QCXl  OF  1866). 
See  AEVmnr  .         .     7  W.  B„  Cr.,  68 

1 Excise  Act,  X  of  1871,  XfTwit 

of:— Art  XXI  of  186S  wai  not  repealed.  >o  far  ae  it 
related  to  the  Lower  Provincea  of  Bengal,  by  Act  X 
of  1871.    Qttbbh  v.  EKBTTUt  Nate  Shaha 

[88  W.  B.,  Cr.,  81 

*. Abkarl  Lmn—BeaUxaUon  of 

Jhu-^rimi»al  Froaedmn  Code  (Act  XXV  of 
186V.  ••  SI— Act  mil  qf  1869.— The  provirione  ot 
t.  61  ot  the  Criminal  Procedure  Code,  1S6I,  did 
oat  apply  to  flnea  impoKd  nnder  Act  XXI  at  1866; 
kDcb  fine*  cannot  be  levtad  by  diitreM  and  eale  <yt  the 
offender'B  property.    Qubem  v.  Jitsou  Bblsab 

^  B.  L.  B.,  Ap.,  47 

OoTBXnxBT  V.  JcNQLi  Bbij>as 

|17W.B.Or.,7 

9. B.  aa.— A  UagSetrate  may  Impnae  a 

fine  exceeding  111,000  under  Act  XXI  of  1866, 
I.  23  of  the  Criminal  Prrcedare  Code,  1861,  notwith- 
itanding.    Qma^  v.  Sttboof  CEminttt  Vvn 

[7  W.  H.,  Cr,  89 


^ct  2X1  ot  I860,  no  oonTid&n  can  behad  n 
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DIOBST  OP  CASKS. 


B.   41 — Landliird     and   tmatd — Ctu> 

liabUits    of  t»mt»t    to  fag,  dUkoivk  tmurt   mot 

atie—ed. — Wbea  the  Collector   hu  detennined  the 

anniul  Talae  id  retpect  of  oertun  l&nd,  uid  >  portioiL 

of  that  Und  u  (Dbfeqneiitl;   ersnCed  u  »  teonre 

to  Ka  uoder-teiuut  kod  the  Collector  bw  not  Kp*- 

ratelf  unened  the  uinnal  value  of  the  land  of  the 

t«nare  eo  created,  the  under-tenant  will  neverthel« 

be  liable  for  any  cmmi  in  napeet  of  that  land.    In 

mch  a  CMe  it  ii  oompetsnt  to  the  Gonxt  to  aacertain 

the  annnsl  ralne  of  the  land  con:priied  in  the  defen- 

daota'  tenvrsb      HASUtoaAB  VliJJiX.  v.   A<BVToaH 

DHtTK  .         .  4  a  W.  IT,  776 

Bee    Salb  Ti»  Abbuks  o>  Birsinn— 

SnTina  Abisb  Sali— Otsis  OsoDstw. 

[I.  L.  B.,  21  Oftlo..  70 

Ii.  B^  SO  I.  A.,  18B 


8tt 


Aoi,  I 


.158. 


[L  I..  B,  SO  Colo.,  864 
See    Bpioial  Afpsal— Oxuibs   bdsjboi 
OS  vol  CO  ArriAL. 

[L  Ii.  Bh  Ifl  Oal&,  838 

Salt    in     *iieoafia«   iff   dterae 

Jltrarr*ariqfC€u — Pnetdurt — ParaioMn,  Rigiti 
^ — Altiionglt  the  proeednre  for  the  reaBiation  of 
c«aN«  maj  ^  the  nine   aa  the  pncadare  laid  doim 


aireaM  of  rent  tor  which  the  tenore  itself  ii 
liable  to  be  aold.  Umaaium  Bag  v.  Jjadannina 
Bibee,  I,  L.  S.,  la  Cole.,  tSO,  followed.  Ifotwith- 
ftanding,  Uurefore,  that  >.  47  of  the  C«m  Act,  1880, 
proridea  that  "  every  holder  of  an  eitate  or  tenare 
to  whom  an;  tnm  may  be  payable  under  the  provi' 
don*  of  this  Act  may  recover  the  game  with  intereet 
at  the  nte  of  twelve  and  a  half  per  oeatum  per 
annnm  in  the  tame  maimer  and  under  the  lamepenal- 
Hf  M  If  the  nme  were  arrears  of  rest  due  to  Mm," 
the  effect  of  a  lale  by  the  Collector  in  eieeotion 
of  a  decree  tot  oeecei  againit  tome  of  the  ownen 
of  a  tenure  U  not  to  oonvey_  to  the  pnTchawr  the 
wtude  tenure,  bat  only  the  right,  title,  and  intereet 
of  the  particnlar  penoui  agiinet  whom  the  decree 
had  been  obtuned.  Habasitrd  Chdokibbiittx  v. 
Bun  HAiiEirB  CEATTnuN 

[t.  I,.  B..  S4  Colo,  97 

as.    80-71— CM««—Bdiri-J>»B    landr— 

JfotiM.— Fliuntiffi  nied  to  recover  aman  of  road 
and, public  work*  ceaui  on  acconnt  of  certun  rent- 
free  land,  cUming  doable  the  amonnt  noder  i.  G8 
of  the  Cm  Act  (Bengal  Act  IX  of  1B80).  It  wa* 
fonnd  that  no  notice  of  the  valoation  had  been 
pubUahed  a*  required  by  i.  IS3  of  the  Act,  and  it 
ma  held  by  the  lower  Court  that  the  plalotiffi 
were  therefore  not  entitled  to  recover  double  the 
amount  nnder  e.  68.  It  wae  then  contended  that 
be  wae,  at  any  rate,  entitled  to  recover  the  amount 
of  the  eetie*  with  intereit  ander  m,  62.  Sdd 
that  the  latter  cection  did   not  |^ve  the  holdw  of 


Prsntmfiaa — Where  nnder  an  Act  oerttun  thing*  are 

required  to  bedone  '"*  "  

any  panon  in  reinei. ^  .^ ^ , 

for  the  perK>n   who  allegea  that  that  liaUlUy  haa 


the  eitate  or  tenure  a  right  to  recover  Uie  cenee 
payable  under  s.  G6  before  pubUcation  of  notice, 
and  that  the  plaintiff  waa  therefore  not  entitled  to 
a  decree,  and  that  lue  loit  moat  be  dinniaxd. 
Bab  Bsbasi:  Hvebbju  «.  Pttakbobi  Cbowdb&ahi. 
[I.  Ii.  B,,  16  Calo^  S87 
M.^a,    68— XnHJMoa  Aet,  *.  IM— 


bedone  before  aoy^  lialnlity  attAUieato 
'tx  renieet  of  any  right  w  obligation,  i" 

.      yn   who  allegea  that  that  liaUlUy  . 

been  incurred  to  prove  that  the  thinga  preacribed 
in  the  Act  have  beoi  actually  done.  Held  that  the 
notioe  provided  by  a.  CS  of  the  Bead  Cen  Act  did  not 
come  within  the  prenmption  of  a.  11\  d.  (e),  of  the 
Evidence  Act,  and  muat  be  proved.  AasASHLUX 
Eaur  BAaAsca  v.  TBUoosinr  Baqohbi 

[I.  I..  B,  18  Oalo.,  187 

a.B6. 

Se,  CiBB  .    1. 1..  B„  10  Calo..  748 

[Z.  1..  B.,  18  Gala..  788 

8.86. 

Sw  EriDBHOB— Crvui   Casbb— UncBLLi- 

noue  DoouHBHTB— Bqu>  Cbbs  Papbbh. 

[8  O.  W.  IT.,  848 

BHH'aAI.  CIVIL  OOTTBTB  ACT  (VT  OF 

1871). 

Stt   CABBB    ViniBB    BUBOBSUATI    JUDOB, 

JiTBiEDIonoir  or, 

Power  of  High  Oonrt  to   hear 

appeals.— Per  Jaokbos,'  J.— The  power  of  tha 
Bigh  Court  to  hear  appeals  from  the  Civil  Couria 
in  the  interior  ia  regulated  by  Act  VI  of  JMTL. 
Bmrjn  Snian  e,  MBBAaBANs  KokB 

[L  I..  B.,  8  Calc  682 :  a  a  I..  B.  881 

B.    11— Conrt      of     Subordlnsta 

Judge  and  DiBtrlot  Jadg«.>-The  Conrt  of  a  Sub- 
ordinate Judge  ii  inferior  to  the  Court  cf  a  Dia- 
trict  Judge  within  tlie  meaning  of  a.  11  of  the 
Bengal  Civil  Courti  Act.  Pbobad  Dosb  Mul- 
LUnC    t.   BitSBIOK    LlLL   MtFLUOE.      Pbobas  DoaB 

HniiLiox  V.  EiDAB  Natb  Httlliok 

[L  !•.  B.,  7  Cal&,  167 
8  G.  L.  B.,  SS8 


1. 16. 


Set     iBBocTBitcx—IiraoLrBin!     Dbbtobi 
tTNSBK  CiTIL  Pbocbdubb  Codb. 

pail.  B., 608 

1.17. 

See  UouattT  Z.  Ii.  B, »  AIL,  866 
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DIGB8T  07  CASES. 


—  Bi.  ao,  aa. 

8tt  ViUTATioK  01  Stnr — Suira, 

[I.  H  B..  4  AIL,  820 

L  Xi.  B.,  18  CbIo..  266 

I.  K  R^  8  AU.,  438 

z.  Zi.  B.,  IS  AIL,  eoe 

—  a.  as. 

r  Suit— 


8.84. 

See  HisoKBiuiT  Law — Dbbtb, 

[L  Ii.  B.,  U  Calc,  ^1 
8tt  MiHOKBDAK  Law— Gi»T— Law  ap- 

PUCABLB  TO. 

[8  W.  W.,  a :  Affra,  V.  B.,  Bd.  1874,  986 

S»»  Mahokbdav  Law— Giw— VAunrrT. 

gl  N,  W..  888 
.,  e  AIL,  ai8 
Sit   UABonDAR   Law— Pai-BitFTios— 
Biani  o>  Pbb'Heptior- QkbxsajiLT. 
[I.  I-  K.,  7  AJL,  77B 
St»  Mahoiodat  Law— pBEsrwnoN  oi 
DiAiH     .         .    L  L.  H,  7  AU.,  a87 
Stt  BsuaioH,  OnanoEi  Biuiiira  to, 

[X.  t4.  B.,  7  AIL.  461 
Set  BiOBT  o»  Suit— CBAarriM. 

a  !•.  B.,  5  AIL,  487 
Ste  TRunwMB  0*  Pbopistt  Aot,  i.  10. 

[L  Ll  B.,  7  AIL,  616 
-  Hindu    Lsw—H 


med&n  ^Mv—CimvtH—"Juttict,tquitg,  and  good 
eo»teietKe."~-To  enfltU  »  peraon  to  have  the  ffindu 
or  Mshnmediui  law  Applitd  to  him  nnder  the  flrrt 
p«r»pr»phof  1.34.*  Act  VI  of  1871,  be  murt  be  ui 
orth.dnx  believer  io  the  Hindu  or  HahuieiUD  reli. 
gioD.  The  mere  drcnuutuico  that  be  calls  himaelf, 
or  it  ealled  by  othnn,  a  Hiadn  or  JUhcniedAn, 
M  the  case  may  be,  is  not  enoogh.  Bi*  only 
cl^m  to  have  a  apedal  kind  of  Uw  applied  to  him 
ii  that  he  follow*  and  obeervel  a  partionlar  religion  that 
of  itself  cwatea  hii  law  for  him.  If  he  fuls  to  ettab- 
liih  Ml  religion,  hii  privil^a  t«  the  appUcation  of  iti 
law  faili  alio,  ind  he  mart  be  relegated  to  that 
clMa  of  perwiM  whoie  caul  have  to  be  dealt  with 
nnder  the  latter  pMagiaph  of  a.  84  of  Act  VI  of  1871 
according  to  joatice,  equity,  and  good  conicience. 
S,  *lkglng  that  his  famUy  wai  a  joijit  undivided 
Hindn  family,  med  B,  hi*  father,  for  a  decUration 
tbat  certain  property  wai  joint  ancertral  property, 
and  for  partilion  of  hie  share  accnrding  to  the  Hindu 
law  of  inberitance  of  inch  propertv,  oft.,  one  moiety. 
JS  Mt  np  a*  a  defence  to  the  itilt  that  the  mpmberi  of 
the  family  were  Mahcmedana,  and  were  therefore  not 
governed  by  the  Hindn  law.  The  evidence  In  the 
nit  eitabliihed  that  the  membera  of  the  family  were 
neither  orth-d'-i  Hlodni  nrr  Mahnmedani.  ft  alio 
ertaliliBhed  that  the  Hindu  law  of  inheritance  had 
alwa.v*  been  followed  in  the  family.  Seld,  ffllowing 
the  principle  uiundated  above,  that  the  family  not 
being  Hindiu  nor  Mabcnudaiu,  the  rule  of  decinou 


applicable  to  the  mit  was  nether  Hindn  nor  Uabom^ 
dan  law,  but  jnrtice,  equity,  and  good  oonKieaeSi 
that  the  Hindu  law  of  inheritimeo  hsTing  al- 
ways been  followed  in  the  Aimily,  it  mi  jnsUco, 
equity,  and  good  eonscienoe  to  apply  that  law  to  ths 
SDit;  and  that  therefore  B  was  entitled  to  demand 
partition  of  half  of  the  f  nmilj  estaje.  Abraiam  r 
Abraham,  9  Ifoora't  I.  A„  199,  referred  to.  Bu 
Bahasitb  v.  Bibhss  Datai, 

[I.  X..  B.,  4  AU^  848 

a,  — — — — —  Habomedftn  Iiaw— Ft«. 

emptlon.— Under  ».  24  of  Act  TI  of  1871.  Maho- 
medan  law  ii  not  strictly  applicable  in  snits  for  pre- 
Muption  l>et  ween  Mahomedana  nr-t  based  on  local  custom 
or  contract,  but  it  is  equitable  in  such  suits  to  applv 
that  law.  The  application  of  Mahomedan  law  in 
a  suit  for  pre-emption  between  a  Mahomedan  claim- 
ant of  pre-emption  and  a  Mahcmedan  vendee,  on 
the  basis  of  that  law,  is  not  preclnded  by  the  clr- 
cnmstances  of  the  vendor  not  being  a  Mahomedan. 
CHUSEce.AiiifooDiiBnr  .    617.  W,  88 

[Afirra.  F.  B.,  Ed.  1874,  800 
Sm  Mon  CaiXD  r.  Masombd  HooaBW  Eras 

[7  If.  W„  147 

•.a9. 

See  BiBHi  ov  Afpeal    .    16  W.  B.,  S87 
BS^OAZ.  EBCBAHIOIBNT  ACT  (H  OI" 


ia.  8,  78,  and  80. 

SeeSICaJiBXiam. 

[L  L  B.,  11  Cslo.,  670 

BHITOAL  BXCIBB  ACT  fpntT  qF  1866). 
Sit  AnsTMin!  .        .    7  W.  B.,  Cr.,  68 

*■ Eroise  Aot;  X  of  1871,  Hffeot 

OC— Act  IXI  of  18B6  was  not  repealed,  eo  far  as  it 
related  to  the  Lower  Provinces  of  Bengal,  by  Act  I 
of  1871.    QuRBH  B.  KHarrBR  Nath  Sbaha 

[28  W,  E.,  Cr.,  81 

,  *  ~  .  .  ,  :Abkari  iMnSialitalion  of 
flae—Crmntal  Frocedun  Coda  (Ad  XXV  of 
'^Ji''  i'  f^'i"*  ^"  "f  JS69.-The  pwvirions  <S 
s.  ei  ol  the  Criminal  Procedure  Code,  1861,  ^d 
not  apply  to  fines  imposed  under  Act  XXI  of  1856; 
»nch  flnei  cannot  be  levied  by  distress  and  sale  of  the 
oflender'a  property.    Qusnr  n.  JuiroLi  Bbldab 

[8  B.  I.,  B.,  Ap.,  47 
OoTXxrasvT  p.  JoKBu  Bbleab 

[17  W,  H.,  Cr,  7 

8. B.aa.— AMagistraUmaylmpoaea 

fine    exceeding    Hl.OOO   nnder  Act   XXI   of  1866, 
s.  23^of  the  Criminal  Prrcednre  Code,  1861,  notwith- 
QuBBir  e.  ScBoop  CHinmss  Dbtt 

[7  W.  fi.,  Cr,,  S9 


-  M.  88  and  ^—IlUsal  tale  ^ 


7- tm.  w  Bua  ow — illegal  4 

ojMKm — Mevocatiou  of  lieimt.~iceoi^ig  tc  _  __, 
Act  XXI  ot  18K,  no  conviditm  can  b«  had  nnd« 
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DIGSST  OF  CASB3. 


BEnrOAIt  BXCISE  ACT  CSXI  OF  1866) 

—eomcludiid. 
>.  50  igaiait  b  penon  whoM  ticenu  hu  not  been 
rmslled.     Qvbbm  c.  Bui  Dass    16  W.  B„  Gr.,  69 


1866,  odI;  persona  holding  liceniei,  ftnd  not  their  (er- 
vanta,  ue  nibj«(it  to  the  peiukltie*  ipecifl«d  in  the  sec- 
tion.   QvBBN  t.  Baheibhsh      .    8  W.  B.,  Cr.,  4 

ft  —    Sail  of  liquor  by 

o^mij.— Where  a  penaa  ulla  lienor  iu  contravaitiraL 
of  and  under  colour  of  a  Itcenae  wUeh  Rtniidi  not  in 
hi*  own  name,  bnt  in  that  of  the  peraon  tor  whom 
he  la  the  recogniied  agent,  ha  cannot  be  allowed  to 
eiade  the  proviiioat  of  i.  43  of  Act  XXI  of  1866 
by  letting  np  that  it  ia  not  a  llcenae  to  himaelf.    Ix . 

TBS  IcmiB   at  TBI   FSntlOK  or   IgBBH  CHUMDia 

SsiBA  ....    lSW.B.,Or..84 

7.  B«.  4S,  44-5a!(   iy  lervaiU^ 

-  LiaUlity  ofeiontr  eftkop.~Whae  a  aale  of  an  eioeag 
quantity  of  ganjatoi^  place,  and  the  man  effeddngthe 
nle  pleaded  that  he  was  only  a  lervant,  whil^be  owner 
contended  that  he  did  not  conduct  the  «hop,  and 
gave  no  authority  to  hia  aervant  to  hU  ganja  in 
eicen  of  hii  llcenae, — Seld  that  the  owner  of  the 
klwp  waa  reaponuble  for  the  offence  committed  and 
liable  to  the  fine  which  had  been  impr«ed  on  >■<"' 
Qdun  v.  axaiaxm  3hau         .    Sfi  W.  B,,  4S 

8. 89.  48  »nd  BO— DiiUllaUon  qf 

tpiritt.—'Tti  warrant  a  conviction  under  Act  XXI  of 
1B66,  1.  48,  the  accoied  mnst  have  manufactured 
•ome  country  ipirit  made  by  the  native  proceu  of  dii- 
tUlatkm  m  dMcribed  in  s.  90  of  the  Act,  or  they 
mnet  have  aold  ipirituonis  or  fermented  liquon  or 
Intoxicating  drug*.     Qubkb  v.  KOThU  BoovA 

[SS  W,  It.,  Cr.,  8 


Btt  Onrnt      ,        .    SO  W.  IL,  Cr.,  M 

BSNaAXi  EXCIHB  ACT  (m  OF  1873). 

Baa  Haxsaitdb  .         .     U  B.  Ii.  B,  S60 

HEZTQAI.  EXCISE  ACT  (VH  OF  1876). 

Bte  GAHTOmXETT  HAaiBTBATl. 

[L  I,.  R.,  16  Cal&,  469 
5m  Orainc  18  C.  Ih  B^  SSe 

Bea  StATUTU,  CORiTsnmox  or. 

[L  I..  B^  8  CoJo..  814 

B«T«il1ie,  Protaotton  ot—Cantrael 

Jet  flZ  of  Ifffaj.t.  as— Pmblie  policy. —TheVoi^ 
Eiciae  Act  of  1876  ii  not  an  Act  framed  aolely 
fnr  the  protection  of  the  revenue,  but  ii  one  em- 
bracing other  important  object)  of  public  policy 
a*  wel).  An  agreement  therefore  for  the  aale  of 
fermented  U^uon,  entered  into  by  a  perion  who 
hai  not  obtained  a  license  under  that  Act,  1»  void, 
and  cannot  be  recovered  on.  BoiBTrs  Ckitbb  Natjit 
V.  WooKA,  Cextsh  Sxh     .  X  Ii.  B^  le  Gala,  486 


B.  4   and    bb.  40  and  76—B»afal 

Sxeitt  Act  AnteitdiMiit  Act  (Battgal  Act  IV  q/ 
1981),  >.  &— Eight  of  teareh— Ourjat  ganja— 
Exciitahla  article— Fortign  txcit»able  artielt — 
RtiiitatKt  to  leroHgfkl  Harci  by  poliea — Fenal 
Code,  it.  141  and  86S.~la  a  caie  where  an  Exdie 


Act  (Bengal  Act  VII  of  1ST8),  and  r 
offered, — Seld  that,  gurjat  gauja  being  a  "fotttgn 
exciieable  article"  nnd^  ».  4  of  the  Act  ai 
amended  by  Bengal  Act  17  of  1881,  the  Excise 
Officer  had  no  le^  authority  to  enter  and  aearch 
the  honae  under  s.  40  of  the  Act;  he  had  authority 
only  to  rater  and  search  for  any  "  ezciseable  article 
as  defined  in  s.  4  of  the  Act]  and  that  no  offence" 
either  under  s.  141  or  s.  863  of  Uie  Penal  Code 
was  comnutted.  Bald,  also,  that  a.  76  of  the  Act 
does  not  apply  to  a  "  fordgn  exdieabla  article." 
JAAABVATS  ifAKSBAIA  v.  QCBSH-ElCFRHa 

CL  I>vB.,  24  Calc  834 
1  0.  W.  H.,  888 

H.  e,  68,  74— Introduction  Into 

Caloatta  of  Bpiiitnoiu  liquor  muiaflMtar«d 
alBBwlierfl — Limitt  flxad  bg  Collector — Addi' 
tional  pautitinunt-^AUamative  lantanea  of  impri' 
tonattnt. — The  provinons  of  s.  74  of  the  Bengal 
Eieiae  Act  a*  to  additional  panishment,  where  there 
has  been  a  "  ^vioui  omvlotioii  (or  a  like  tdtenee," 
contemplate  merely  the  case  of  the  offender  having 
been  already  convicted  of  an  offence  pu&ishaUe  witb 
a  fine  of  RSOU  or  upwards,  and  being  agmu  con* 
vieted  of  another  offence  punishable  with  the  «me 
puniihment :  it  is  not  necessary  that  he  should  have 
been  previously  convicted  of  the  same  ofleoce.  The 
accused  were  sentenced  by  the  PrerideDCV  Hi^stratft 
nndv  M.  BS  and  74  of  the  Bengal  Eicue  Act,  to  a 
flue  of  B200  each,  in  defanlt  to  three  months' 
imprisonment,  and  in  additJon  to  lix  months'  impri- 
sonment, which  was  the  maximnm  term  that  could 
he  awarded  under  i,  74.  Said  that  the  sentence  of 
inprisoDinmit  wai  not  in  excess  of  the  powers  given 
to  the  Magistrate  by  s.  18  of  the  Frrndency 
HsgiitratesAct,  the  impoatioo  of  the  additional  sen- 
tence of  impiisonment  not  afTecting  the  Hagittnte'i 
powers  as  regarded  the  original  sentence  under  s.  68. 
Ko  limits  wl&  regard  to  any  distilleries  in  Calcutta 
having  been  fixed  under  s.  9  of  the  Act  within  which 
spirituous  liquor  manufactured  otherwise  than  in 
that  particular  distillery  shall  be  introduced  or  aold 
withoat  a  special  pass,  and  the  fixing  of  such  limits 
bting  necessary  to  a  conviction  of  an  offaice  under 
s.  58,  the  convictions  in  this  case  were  set  amde. 
Bah  CHmrsss  Bbaw  v.  Evtubsb 

[L  L.  B..  e  Calc.  67S 
8  C.  Z..  B..  860 
-■.14. 


lyGoo^lc 


OIOEST  OF  CASKS. 


<   no  ). 


Boaid  of  Beveuae,  Bxed,  hy  %  ciicnl&r  order,  ths  limit 


1.  17  with  ponaiung  more  th»n  that  quantity, 
bnt  the  auHmnt  he  lud  wu  len  than  the  amount 
■tated  in  i.  U.—Meld  that  he  wai  not  g^iltj 
id  an;  offcuM  under  i.  61,  and  that  no  lenei 
qoantitir  than  that  tpcdflcally  mentioned  la  t,  16  of 
iMnatrj  ipirits  which  might  hare  been  declared  to 
be  the  maximum  quantity  b;  an;  inch  order  made 
nnder  the  proviiioiii  of  i.  16  coold  be  deemed  to 
be  the  qnantit;  ipecifled  in  i.  16  within  the  meaning 
of  I.  61.    Ektebbb  v.  Eoi^  Lalari} 

[L  L.  B.,  6  Calo,  SU 
10  a  Ij.  B.,  16S 

H.   16  KOd  90— Sale  by  vholtial*.— 

A  mIb  of  more  than  twelve  qnart  bottles  or  two  galloni 
oll^iritaone  or  fermented  liqnon  of  tht  tame  kind 
made  at  one  tranmctioo  i*  a  eale  by  wholeiale. 
Quart — Whether  a  nie  of  twelve  quairt  bottles  of 
one  kind  uf  llqnor,  aod  three  quart  bottlee  of  another 
kind,  at  the  Rune  .time,  come*  within  the  prohibitian 
in  the  explanation  cUnie  of  i.  16.  Empxise  v. 
HiTDSUx  Chaks  8baw  .  I.  Ii.B.,e  Cale.,  6SS 
[^0  C.  L.  R.  880 
Ba.  88, 4a 

$■■  AXXllT—CSDmiAI.  ABBS8T. 

[4  a  W.  TC.,  S46 

n.  41.  4a,   and  ^—Salt   of  Uquor 

iy  nTfiaat—BTeae\  of  eondiiiott  of  liceiut—IA- 
MSM,  Froduetion  o^.^The  conviction  of  wrrauti  of 
a  licenud  vendor  of  ipiriti  for  a  breftch  of  the  license 
is  not  necesnrily  illegal.  In  re  Uhur  Chuader 
Siaia,  19  W.  n..  Cr.,  84,  followed.  Smpreii  r. 
Vmddiar  Ckand  Siaw,  I.  L.  S.,  6  Calc,  882: 
8  C.  L.  S.,  152,  dissented  from.  Two  servants 
of  •  licensed  Tendor  of  spirits  were  charged  with 
having  committed  two  breaches  of  the  conditions  of 
the  license,  and  the  maximom  fine  for  each  breach 
was  inflicted.  Stld  that  the  Uagistrate  was  com- 
petent to  punish  each  of  the  servant  separately  in 
this  manner.  The  excise  officer,  to  whom  a  licensed 
vendor  of  spirits  is  hound  to  prodnce  his  license, 
mnst  be  an  excise  officer  of  the  higher  grades,  not 
any  police  officer  who  may  be  exercising  the  powers 
of  an  excise  offlier.  IH  irr  XA'ccms  oi  tbs  tvn- 
nos  OS  Babii  Uaseub  Shaw.  Extbui  v.  Baitvy 
Mashtb  Shaw 

[I.I..BH8Caa.,a07:  10  C.  I..  K,  888 

1 B.  S»—8ale  iy  Ueenttd  vendor 

contrary  '-   ' —  -    -'  « ■     ■--  c     —      >   .. 


Bengal  E 


ortr  to  term*  of  kit  lieeaie.—S.  69  of  th<_ 
it  Excise  Act  does  not  apply  to  sales  by  a  licessed 
IT  contrary  to  the  terms  of  his  license.  That 
section  provides  for  a  breach  of  the  condition  of  a 
Kcoise  not  covered  by  the  second  clanae  of  s.  6B  of 
the  Act.    Empsiu  v.  Noboooomak  Pac 

[L  L  B,  e  CsL,  631 


'  Ball  hg  n 


—  ^>w  B^^Mnv,  T»iiu  HBB  iriuf  perraub  ui  a  license 
retail  ^render  of  spiritnons  and  fermented  liqnoi 
nudtr  B«ngal  Act  Til  ol  1878.  was  oonvicted  of  a 


BxnraAi.  kxcibx  act  cm  or  isret 

oftence  under  s.  63  of  that  Act  tot  selling  exciseahla 
liquor  without  a  Jiceate.  The  sale  charged  sgalnst 
him  was  of  a  quantity  of  pucbawai  in  excess  of  that 
allowed  to  be  sjld  onder  the  license  of  his  master. 
Tlie  sale  was  made  in  the  presence  of  the  maater, 
the  licensee,  the  accused  merely  banding  tbe  liquor 
ta  the  porchaaer  at  bis  master's  request.  Seld 
that  the  oonvictiun  was  bad,  ai  the  facts  did 
net  eatabliiJi  a  tale  by  the  accused,  the  mere  mech- 
auical  act  of  banding  the  liquor  to  the  pnrchsMr  net 
constitntbg  a  lalt  h;  the  accused.  Qhsbv-Eidbms 
V.  Habbisas  San      .       I.  1..  B.,  17  Oalo.,  686 

8. Spirititoiii  liquor— Mediainttl 

'I. — The  term  "spiri- 
Eiciie  Act   (Bengal 


pnparatio*  eoniain 

AGtTIIoflB78)ii  not  intended  to  include  a  medicinal 
preparation  merely  because  it  ji  a  liquid  substance 
contuning  alcohol  in  its  compoution.  The  case  wonid 
be  different  if  alcohol  were  manufactured  separately 
for  the  purpose  of  being  used  in  the  preparation 
of  a  medicine.  OoHiSH  CanmsB  Siesab  r. 
QuBEM-EHTBiBa  I.  li.  B,,  84  Oolo.,  167 

Ekpsbss  r.  OoifUB  Chavdsa  Sikdab 

[1  C.  W.  TSt.,  1 

4. KaAn.W),^~aaUbs*ena<riof 

licetuad  vendor — Cooly  employed  bg  terBanl,—T\i* 
aervant  of  a  licensed  vendor  sold  eight  qnart  bottlei 
of  country  spirit,  and  employed  a  cooly  to  carry  them 
as  he  directed.  Tbe  servant  was  convicted  under 
a.  60,  Bengkl  Act  Til  of  1878 ;  and  the  cooly  was 
convicted  under  s.  61  of  the  same  Act.  It  was 
aaggested  that  the  tervant  should  have  been  convicted 
under  s.  63,  and  that  the  cooly  hsd  committed  no 
offence.  Held  that  the  conviction  of  the  oooly  w^i 
illegal,  and  must  be  set  aside.  Seld,  also,  that  the 
servant  was  properly  convicted,  and  whether  under 
s.  60  or  s.  68  was  immaterial,  In  re  Ithtr  Chnndir 
Skaka,  19  W.  S.,  Cr.,  B4,  and  Emjireti  v.  Saney 
l^dhmi  SioAo,  I.  L.  S.,  8  Calo..  207  .•  10  C.  t. 
S.,  889,  followed.     KMPBBiB  v.  Iseax  Chuhskb  Db 

[L  H  B^  8  C«l&,  847:  13  0.  Ik  B.,  461 

S.  60 — LiabilHit    qf    lereant, — Hie 

licensed  vendor,  and  not  his  servant,  is  liable  undtr 
s.  59  of  the  Exci«e  Act,  Bengal  Act  Til  of  1S78,  for 
oontiavention  of  the  Act.  In  ihb  matvsb  o> 
NoXTLir  Aeokd    .  .    11  C.  Ii.  B,  416 

I.- — —  a,  60 — Liabilitif  t(f  terva»t,—The 

licensed  retail  vendor  himself  is  the  only  person 
liable  to  conviction  under  s.  60.  Ekfbim  e. 
NiroriAB  Chaito  Shaw 

[Z.  L.  B.,  6  Calo.,  88S :  8  C.  L.  B.,  ISa 

'    See  contra,  EVTBBBB  v.  Bahbt  HASSAB  Seaw 

CE.  I..  B.,  9  Oolo..  807:  10  C.  L  R,  888 

a. BB.  60,  74—  "  I^e  ojfenee"— 

PnnithmeHt  on  tecond  or  eiiiieqiient  eonviclion 
under  Bengal  lExeitt  Act — Selling  retail  witk 
nekoletale  lieente. — l^e  oftaice  of  selling  wine 
retail  by  a  person  who  hat  only  a  wholeMie  license  is 
an  offence  of  a  like  nature  to  that  of  selling  wins 
without  a  license  at  all,  within  the  meaning  of  the 
tetto  "  like  ofleoce, "  as  osed  ia  il  74  of  the  Bengal 
8Al 


l,zcdbyG00*^lc 


(  ni  ) 


DIQKST  OF  CABBB. 


HBNaAZ.  EXCZaHl  AOD  (VU   OF    1878) 

— oonclMded. 
EicUe  Act.   Sam  Ch»m  Shaic  T.  Smpreu,  I.  L.  Bq 
9  Cain.,  fffB,  follcnred.     SoBBiN  n.  QcBEV-EMPBEaB 
[I.  I..  B.,  16  CbIo.,  709 

a.  81. 

8te  CBmnuL  Fboobsiibe  Codb,  b.  4D8. 

[L  lu  a.,  38  Calo.,  174 

-  Imported    liquor— Fottetnon— 


the  dot;  and  Ltnding  chargei  and  fontud  the  gondi 
to  Agra.  Wliile  on  the  Vay  from  the  rteamer  to  the 
railiray  itation,  the  good*  were  seiied  a>  beinji;  in  th« 
poaBeoioQ  of  ^  witl^ut  a  paaa,  nitbin  the  meaDing 
of  »._  61  of  Bengal  Act  VII  of  1878,  and  A  wm 
convictod  and  untcnccd  to  a  fine  nnder  the  proi'iBiona 
of  that  Act.    Held  that  the  conviction  waa  bad.     In 


CL  I..B.,90ala,  288:  UC.I..B^4a7 

BmroAi.  xzGisi!  ACT  KtsmnaxEST 

ACT  (IV  OT 1881).  • 


Set  BnoiL  BXDIBB  ACT,  1878,  i.  4. 

IJ.l^'B,,  Sl'Oalo.,  834 

BHNOAI.    HUmoiPAI.    ACT    (m    OF 

1864). 

Tixwtx  of  Uunloipal  Oommlulou- 

en  to  elosa  or  divert  pabllo  hlghwkTa. 
— Bcugal  Act  in  of  18M,  which  veited  public 
highway!  in  Mnnidpal  CommiuioDeTa  foi  the 
parpoiet  of  the  Act,  did  not  by  «o  vestdng  them 
give  power  to  the  Hnmdpal  Comn^saionav,  nor,  h 
jorlieri,  to  the  Vice-Ch^rman  alone,  to  itop  np  or 
divert  auch  public  hiebwayi.  Evfbbm  d.  Bbojomate 
Dix  .  1. 1..  B^  9  Cftla,  436 


BB.    8,    79— fotow    nf   XumnpaJ 

Commiitioneri  to  admitntter  oath — Ordar  to  etoit 
litrtting-grotuid. — Every  Hnnicipal  Commlldono', 
being  <it»M&  by  Bengal  Act  lU  of  1861,  i.  6,  with 
the  powen  of  a  tbgirtnte  under  (,  2S  of  the 
Criminal  Procedure  Code,  ii  aathorized  to  adminiiter 
an  oath,  if  the  pnrpoie*  of  the  Act  require  that  he 
ihonld  do  10.  Bbihdibitt  CsinrDES  Boy  t,  Ifusi- 
ornx  CauoflHioima  o>  SiBiiiroBB 

09  W.  B.,  809 

■; ■,   10— PuiHe  kigiaayi—Soadt  rett' 

i*g  in  Comminioneri — Smlioil  ofroait,  "Right  to— 
Civil  Froegdtirt  Code  (Act  XIV  of  188-Jj,  t.  IS 
—Ret  Judicata.— 8.  10  of  Bengal  Act  III  of  1864 
iota  nnt  deprive  a  pen<ia  i<f  any  right  of  private  pro- 
perty that  he  may  have  in  land  nied  aa  a  pnblic  road, 
r  does  it  vert  the  inberiil  rf  »neh  land  ii 


A   deciuoD  ia  a  tnit  bronght   by   the 

C'  itiift'  predeccnor  in  title  to  recover  certain  land 
a  mnnicipality,  which  bad  been  takea  up  *■  a 


pnblic  road  and  vetted  In  the  muoidpality  inbte- 
qnently  under  Bsn^  Act  III  of  IB64,  1. 10,  on  the 
ground  that  the  pl^utiffa  had  been  ouited  therefrom 
by  reason  of  the  mumcipalily  itacking  itonei  on 
a  portion  thereof,  having  been  diamtved,  held  not  to 
be  ret  judicata  in  a  suit  brought  by  the  plaiotifft  for 
ejectment  and  declaration  of  title  tu  snch  land  againit 
a  purcbaur  of  the  land  frrm  the  mnnicipality.  HODBC 
SlTDAB  TS.VSOV  I,  Pbomodi  Nath  Bok 

[I.  L.  B.,  90  CbL,  789 

a.  iO—Be/utal   to  permit   excatatiou 

eflankt—Bitcrction  of  mtuucipalitv.-'Sy  1. 19  of 
the  bfe-lawa  of  the  Huwrah  Municipality,  ftamsd 
under  a.  81,  Bengal  Act  III  of  1864,  and  conflrmed 
by  the  Lieut  enant-Oovemor,  it  ia  withio  the  di»- 
cretion  of  the  municipality  to  refnao  penniauon  for 
the  excavation  of  a  tank,  and  the  Conita  have  no 
power  to  interfere  with  the  bo»dfide  eierdte  of  neh 
diacretioD.      Bhihcb     Chtthiisb     BunrEBJBi     r,, 

CSJUSKAK  OI  THK  HOWKAB  HiTNlCirALITT 

[17W.  B.,9I6 

B.     Stl—WarraiU      of     arre*t~Cri- 

minal  Froeodun  Cedi,  1861,  Ch.  XV  (it.  SS7, 
S72J. — A  Haci«trate  or  Municipal  Commiaaioner  hai 
no  power,  under  Act  III  of  1864,  Bengal  CanncU,  to 
i»«ne  a  wan»nt  for  the  arrest  of  »  pen^n  who  may 
have  &iled  to  appear  on  a  aammona  t«  answer  a  charge, 
under  i.  37  of  that  euai^meut,  for  u^g  premiiea  aa  a 
■truw  or  wood  depAt  without  a  licenae.  Per  LooH, 
J. — The  proviajona  of  Ch.  XV  of  the  Code  of  Criudnal 
Procedure  are  not  appli^ble  to  ofFencea  nnder  Bengal 

Act  III  of  1864.        In  TBM  KATTEB  OF  THI  rSTITlOII 

oi  BiBBBSsvft  Chatibuui  .  16  W,  B.,  Or.,  1 
— B.8S— 

Set  JnBiSDIOTiOBOT  ClTlL  COCBT— MUNI- 

oiPAi,  BoDiBH     I.  Ij.  B.,  1  CaJc,  406 

1.    a.  57 — Obttruction  of  drain  hy 

tree  blovm  doum. — The  obBtmctiou  of  a  drun  by  a 
tree  blown  down  by  a  cyclone  ia  not  an  obitrucoan 
within  the  meaning  of  t.  67  of  Bengal  Act  III 
of  1861.    AaoKiitous     .        .    a  W.  B.,  Cr.,  88 

&. Bloctinff  up  pri- 

vatt  drBin.— The  municipal  auth-nitiea  have  no 
power  under  *,  G7,  Bengal  Act  III  of  1864,  to  Impose 
a  flue  on  a  peraon  for  blocking  up  a  drain  which  ia 
not  shown  to  be  public  property,  or  along  the  aide  of 
any  highway.  Qitht  r.  Biin  Madbub  Banbubb 
[14  W.  B.,  Cr.,  SS 

1.  B.    ea—RigM    to    pull     down 

ruinont  kou$e— Notice  of  action.— Bj  «.  68,  Bengal 
Act  III,  1864,  Municipal  Commiasionen,  if  they 
deem  a  haute  or  building  to  be  in  a  rainoua  itate, 

down.   OOPBB  KlBEiH 
9  W.  B.,  279 

3. Bye-laa  of  muni- 

eipalitg—Corering  buitdingi  triM  injlammalll 
material. — A  bye-law  made  by  the  Howrah  muni- 
eipality  in  the  exercise  of  the  authority  vested  in 
it  by  Bengal  Act  III  of  1864,  ■.  63,  which  fortiid 
the  erection  or  renewal  of  the  external  rcof  and  walls 


iizodbyGooi^le 


<  m  > 


oiaxsT  or  cism. 


BXNOAI.     UTIHICZPAI.  ACT    <IIX    OI* 

WMy-eontiiHKd. 
of  bnildii]^  with  infl&oim&ble  initsiuli,  wai  eoD- 
itrned  to  forbid  the  reoewkl  aven  of  ■  portion  of  the 
nof  with  nu^b  nuterial.       Csairvab  o>  TBS  How- 
miB  If  wiciMLiTT  c.  UotrrAnBB  Bewah 

[34  W.  B,  Cr^  70 


to   S«   i»  filths   itot*-    .      . 

Th»  Uanicjpal  Ccmmiiaioiien  ven  empoireml  nndn 
t.  67,  BeDgft]  Act  III  of  18M,  (o  fine  either  th«  ownn 
«r  ocmpia  of  the  Und  who  nffcied  it  to  bs  in 
%  filthy  itftte.  Where  Uie  Und  wu  oecopied  by 
trnvits,  uid  the  owner  kdmittedly  lived  in  ui<,ther 
diitrict.  ftnd  there  wu  nothing  to  ihnw  thit  he  lof- 
fered  the  Ikiid  to  be  in  »  filthy  tUie.—Meld  thtt 
the  imprntdon  of  &  fine  on  owner  wji  not  &  pr  per 
exercin  of  thediicreti'.n  given  by  ».  67  if  the  Art. 
QuuN  c,  DwABKK&TH  HAUti  8  B.  Ij.  B^  Ap^  9 
[18  W,  B.,  Cr.,  70 


-  Allovii^  S''o**^to  P 


filtitv  (tsf*.— The  owner  of  graand  li  uiiwenble 
nnder  i.  67,  Bengkl  Act  m  of  1864,  whether  hU 
gronnd  wm  nudo  dirty  by  himeelf  or  by  eomebod* 
elK.     Avoimcoiri   .  .    8  W.  &,  Cr«  89 

Unlen  he  hu  let  it,  then  the  occupien  sre  likble. 
QimK  r.  Pabbottt  CaoBB  Siboak 

[S  W.  B,.  Cr.,  fi7 
Ovmr  r.  Bbmo  Ltu  UmaB 

[aW.B,Cr..4K 

BB.  67,  78— OmtMioit   (o    c/«or   away 

junfflt—FoKtr  uj  Magiitratt  at  Jftmirtyol  Cimb- 
mittiontr. — If  upon  m  nctice  being  lerved  on  a  puty 
oDder  Bengftl  Act  III  of  1864,  i.  78,  he  doee  not 
ehocte  to  clear  ftw»y  the  jnogla  referred  tn,  it  is  rpen  to 
the  H»gi>trkte,  &i  CGniniiinc;ncT  of  the  Mnnicipklity, 
either  to  clnr  the  jungle  &(  the  cipenie  of  the  p»rty 
In  poiie**ion  or  to  proceed  nnder  •.  67  *nd  inflict 
»  fine.  In  tss  mattbb  ot  teb  FBiiTian  ov  Qodfbb 
EuEBH  QoBSAHf  .        .    S4  W.  B.,  Cr„  70 

B.    78 — Xgptiue      of     elearii^     amy 

JMigXe  after  notiet  to  d^titdant.-^Thi  Unnleipal  Com- 
nde^onen  were  held  entitled,  under  t.  78,  Bengal 
Act  III  of  1S64,  to  rec'iver  from  the  defendant 
the  expeniG  of  clearing  kway  anv  jnngle  which  tboy 
found  w  hii  land,  upon  his  f^ure  ^er  notice  to 
clenr  it  liimielf  within  the  time  tpeeified  in  the  notice. 
BsowBB  e.  WooMBsK  CBXtHSBS  Boy 

[7'W'.  R,  ai8 


•gBintt  Moiiicipkl  Commiwionen  ii  abcalntely  necei- 
■vy  nnder  i.  ?7,  Bengal  Act  III  of  1864.  A  nctice 
of  objecting  to,  and  aiking  for,  b  reconiideration  tA 
the  order  cbrnpUned  of  ii  not  nifficient.  Asbot 
Nits  Boss  r.  Thb  Cv^miuir  axs  thb  Doiitt 
CsAOiuir  or  thb  Huitioifu  CoHiUTTm  o*  Kitz* 
Fura 7  W.  B.,  8S 


S. Omtttieu  to  talct  oaf  lietait. 

— Where  the  accuied  wu  chained  with  a  breach  of 
«.  77.  Act  III  of  1B64,  in  not  taldng  out  a  liceaae  for 
a  wood-yard,  and  he  pleaded  that  the  yard  had  been 
in  eiietenco  prior  to  1B64,  it  wsi  held  that  the 
Uagiitrate  wae  wrong  in  refunng  to  enquire  into  the 
alligation  ai  to  the  exiitence  of  the  yard  prior  to 
1864.      COABUAS   DV   THB    SUSDBBIX  HtTNIOIPlI. 

CoMHutioirBBg  V.  Vkbica  Chvbh  Uooxibjbb 

OS  W.  B^  Or,  84 

8. Tltiiig  pT*miittfor  offnuvm 

trade: — The  woidi  "  otn  any  piwiidiet "  in  «.  77i 
Bengal  Act  III  of  1864,  meaoi  nilDg  and  emplmbg 

the  premiaei  ai  a  place  foi   "  "  '  "  " 

offennre  ttadei  n)ention«d 

OIPAL       COKUVIOBBM 

Cii^iTTia  c.  Zkua  SsK 


r's^ 


THB      SUBTOBB     0> 

as     .    16  W.  B.,  Or,  4 

4. Bmrmiwg  bririi  for  privai» 

«M.~S.  .77  of  Bengal  Act  III  of  1864  refer*  to  the 
bnroiDg  (t  bricki  for  tiading  pnrp  eea,  and  not  to 
easel  where  bricki  are  made  for  tlie  partiealar  use  et 
the  pervJi  bamiag  them  g  sach  pentm  need  not  take 
out  a  Ucenae  for  that  pnrpoM.  Ih  rau  iuttbS  oT 
TBI  rBTinoir  ov  Bbibaic  Chvssbb  HatiT'i*  «■ 
Chubiuh  or  >Hi  HowxAB  HimcirALiTT 

.    [aOW.B,Or,.W 

B.  7&~Froe*duT»—M»dual    r*/»rt 

— Cloeii^  burning  ground.— A  procMding  tafcan 
under  Bengal  Act  III  of  1864,  i.  79,  is  not  a  jndlcdal 
proceeding,  and  the  evidence  i«f erred,  to  Qierdn 
means  evidence  witbont  oath.  Bc^nlar  reports 
dgned  by  medical  men  would  constitnte  eitidtiDM 
within  the  meaning  of  that  section.  B.  70  does  not 
anthoriie  Mnnicifnl  ComnuMoncn  to  close  a  bom- 
ing  gronnd  wtiich  haa  been  nscd  for  very  many  jtmtt 
merely  becaaie  they  think  that  the  bondng  of  dead 
bodies  is  offennTe.  It  alluwi  them  to  toteiTeTe  only 
when  it  shall  appear  to  them  npou  the  eiidenee  A 
competent  persons  that  any  boming-gfaat  or  bory- 
ing^ronnd  is  in  such  a  state  as  to  be  dangerous 
to  the  health  of  perwaii  living  in  the  ndghboarikood 
thereLf.  BnnrsABtni  Cecxdbb  Boi  v.  Mvsioaui 
CoMKUBiOHBu  o*  Bbbaido&b      .  IB  W.  B^  800 


—        B.    81~Jro([o«    qf   arfioa— Jftrfais 

in  notice. — A  notdoe  nnder  any  <d  Uie  sections  of 
Ben^  Act  lU  of  1864  preceding  s.  81  may,  and«r 
that  section,  rather  lie  aerred  npon  the  person  ad- 
dressed, or  left  with  some  servant  of  the  family. 
The  miitake  of  a  few  mpee*  in  a  notice,  caused 
by  an  error  in  addition,  is  not  mffldent  to  tmpeaoh 
or  afffct  the  demand  where  the  ffireetton*  <a  tba 
Municii«l  Act  have  been  lobitantiall;  compiled  wtth, 
a  48  protecting  the  CommisrioDers  ag^nit  ineh 
miitakes,     Oopeb  Kibhen  Gobuis  e.  Byi.Ain> 

[BW.  B,,8e9 

1.  — ■.  87— Cawa  nf  aetio»~SmU  for 

paiieuion  againtt  Hunieipalitg  at  airong-dotrt.— 
PlMUtiffs  M  proprietors  sued  tlu  Howrah  Mnnl- 
i;ipsl  Committee  to  recover  possession  of  land  frjm 
which  they  allied  they  had  been  ousted  by  defsa- 
dants'  stacking  itonet  thereon  j  and  the;  nguded 


lizcdbyGoOt^Ic 


(  ne  ) 


DIGEST  OF  CASES. 


(  ns  ) 


BEHTQAL    MtmiOIFAI.    ACT  <in    OF 

1864)— cowJitwAf. 
their  onse  of.  action  &■  Biiiing  when  the  Mimicip&I 
CotDinilnoDen  refueed  to  KinDTe  the  atoitee.  Dsfen- 
dknts'  cue  wu  that  the  land  liad  been  in  poiieulon 
of  OoTernmant  tiU  Bengal  Act  III  of  1S64  was  ei- 
tended  to  Howrah,  unce  which  time  the  Cnmmii- 
■ionen  h»d  held  the  land.  Seld  that  the  plaintiffi* 
caOK  of  action  conld  not  be  coniLdered  to  have  first 
arisen  on  the  refusal  of  the  Municipality  to  remoTc 
Gie  ttoDea.  Meld  (b;  Batlby,  J.)  that  the  Hani- 
cipal  CammisnonoTB  had  acted  properly  under  the 
Uw,  and  were  entitled  to  the  application  of  s.  S7, 
Bengal  Act  lU  of  1S64.  Stld  (by  Phiak,  J.)  that 
*.  87  Goold  only  protect  defendants  if  sued  for 
damages  conieqaent  on  a  wrong  done  by  them  in 
the  reasonable  belief  that  Ihey  were  exercising  their 
bwfol  powrav  i  not  if  they  were  sued  by  parties  leapt 
mt  of  poesesdoii  by  thcnr  continaed  wrong-doing, 
PooBVO  Chuhdib  Box  it.  BAxiom  .  9  W.  B„  C86 

& Ifotici    of    action— Muni- 

eipal  Copmiitiontrt, — Municipal  CamniaaioDers 
are  entitled  to  one  month's  notice  of  action  nndei 
s.  87,  Bengal  Act  III  of  1864.  whUe  they  fikve 
been  acting  bond  fidt  in  th6  b^icf  that  they  were 
Bza<nung 'power*  ^ven  to  them  by  that  Act ;  not  if 
tbi^  proceedings  were  not  justified  b;  that  Act^  and 
only  colourably  done  nnder  cover  thereof.  QoFEl 
KUHKS  QOHBAIK  0.  Byusd    .         .  0  W.  B^  270 


uit     againrl     Municipal 


)  the  institution  of  the  present 
sharebolden  of  a  piece  of  laud  brought  a  suit  against 
the  Ch^rmaii  of  the  Municipality  for  recovery  of 
poMosrion  of  his  shares  The  other  ibareholders  were 
made  pro  formA  defendants  in  the  suit.  This  suit 
was  diamjsaed  as  barred  by  the*  Uw  of  limitation. 
After  the  dismissal  of  the  suit,  the  plaintiff  brought 
the  present  suit  for  recovery  of  1:^  share  of  the  land, 
on  the  nlltgation  that  his  tenant  had  relinquished  the 
luid  within  Uiree  months  in  consequence  of  his 
having  been  dispossascd  by  the  Uanidpal  Commis- 
ttoners.  Held  that  s.  S7,  Bengal  Act  III  of 
1864,  did  not  apply.  Ssn&Ja— Bengal  Act  III  of 
1864,  s.  87,  relates  only  to  actions  brought  in  respect 
of  acts  done  by  the  Commissioners  undm  that  Act  for 
the  pilrpaie  of  the  Act.  Psioa  c.  EHTLAr  Cbahdba 
OHon      .    6B.LR.,  Ap.,  60:18  W.B.,  461 


d^l;  fine  imposed  by  the  Municipality  of  Howrah 
and  the  detcotion  of  an  omnibus,  wluch  fine  had  bean 
set  aside  by  the  High  Court,  and  the  detention  pro- 
nouDced  ille^, — Said  that,  if  the  pl^tiS  had  any 
cause  of  action,  it  accrued  npon  the  seizore  of  the 
omnibus,  and  not  upon  the  oi^er  of  the  High  Court, 
wUch  allowed  the  connctian  to  stand  as  to  one  rupee, 
and  that  he  conld  not  under  the  circamstaoces  treat 
the  continued  detention  of  the  omnibus  m  a  fresh 
cause  of  action  from  day  to  day,  and  his  suit,  nut 
having  beeo  br.nn^ht  within  three  months,  was  barred 
bya87,  Benjtal  ActVItf  18G4.  Rcaais  p.  Mimi- 
Ciru.  CONHiatioKRSs  o>  Uow&ah 

[le  W,  R,  889 


BENGAI.    HUZnCIFAL   ACT     (HI    OF 

Vde^y-canclmdid. 

6. Sua  to  rtcoper  poneiiiou 

of  land  taien  bg  Munieipal  Cotnmitrioneri. — 
S.  87  of  Bengd^  Act  III  of  1864  is  appU- 
cable  aaijf  in  those  cases,  where  the  plaintiff  claims 
damages  or  compensation  for  some  wroi^fnl  act  com- 
mitted by  the  Commissioners  or  their  i^cers,  in  the 
exercise,  or  honestly  supposed  eierciee,  of  their  sta- 
tatory  powers.  The  notice  in  the  earUer  part  of  the 
seoticn  is  meant  to  give  the  defendant  an  opportunity 
of  nialring  some  pecuniary  amends  for  the  wrong 
without  incurring  the  cost  of  litigation.  Chuitdeb 
SlSCB  Bdhdofashya'ii.  Obsoy  Cbubjf  Backiei 

[L  II  B.,  e  Cslo.,  8 

BBHQAIi  MUKICIPAL  ACTF  (V  Or  1876). 

e.  32— JfsMeijKi!  Corporatiant — Cosi- 

mittionen— Eight  of  woy — Compentaiion—Land 
AcguUUion  Aoi,  X  oj  1870.— S.  32  of  Act  T 
of  1876,  the  Bengal  Municipal  Act,  enacts  that . 
"all  roads,  bridga,  embanJanents,  tanks,  ghat«, 
wharves,  jetties,  weUs,  channels,  and  drum  in 
any  municipality  (not  bmng  private  property), 
and  not  bang  muntained  by  Qovemment'  or  at 
the  public  expense,  now  existing  or  which  shall 
herecjter  be  made,  and  the  pavements,  stones,  and 
other  materials  thereof,  and  all  erections,  materials, 
implements,  and  o<ji(a''things  provided  therefor,  shall 
vest  in,  and  belong  to,  the  Commissioners."  Stld 
that  the  word  "  Toa!ds  "  in  this  seotion  does  not  inclade 
the  soil  beneath  the  roads.  CHAiBiuir  at  tbb 
Naihati  MimciFAiJxr  v.  Eishobi  Lal  Ooswau 
[1  Zi.  B^  IS  Cftlo.,  171 
a,   S16    and  bb.  SIS   and 


8.  216,  Bengal  Act  V  of  1876,  requiring  ^  ta  re- 
move an  Sieged  obstruction.  The  requisition  was  not 
complied  with,  and  A  was  prosecuted  for  non-com- 
pliance therewith,  under  s.  216,  before  a  Boich 
of  Honorary  Magistrates.  Meld  that  the  Court  had 
power  to  enquire  whether  the  alleged  obstruction  was, 
in  point  of  fact,  an  obstruction  or  not.      In  tbb 

XATTBB  OB  THB  McmOIFAL  CoiaOTTIB  OF  DAOOA. 
MdNIOIFAL  COIOCITTSB  OB  Daoca  v.  Soicbbb 

[L  L.  B.,  e  Calc  88 


8b»  BbnQal  MvmoiPAt,  Aor,  1881,  s.  2. 

[L  L.  B.,  SO  caio..  eee 

■— s.    SIS— Bv»-la«>—"  Ultra    eiret"— 

Bengal  Mnmdpal  Act  (Btngal  Act  111  of  J884J, 
I,  S — Where  a  monicipality  passed  a  bye-law  puipoit- 
ing  to  be  made  nnder  the  provisions  of  s.  81s  of 
Bengal  Act  V  of  1S7F,  which  was  duly  sanctified  by 
the  Local  Qovemment,  to  the  effect  that  persons 
failing  to  trim  trees  overhanging  tanks  which  wers 
likely  to  foul  the  water  with  tbcdr  baling  leaves,  after 
service  of  ni'tice  on  tbem  to  that  efFecty  should  be 
liable  to  a  penalty,  and  where  subsequent  to  the  repeal 
of  that  Act  by  Bengal  Act  III  of  1881  a  parson  was 
Gimvicted  and  fined  for  having  cUsobejed  snch  bye- 
law  : — Stld  that  the  convictirm  was  bad,  as  the  bye* 
l»w  was  not  one  authorised  by  the  tennsof  s.  B18| 


iizoabyGoo(^Ie 


(    717   ) 


DlQlffiT  OF  CASBS. 


BENGAL  HUMICIPAX.  ACT  (V  OF  1876} 

— cOHeluded. 
imi  WM  cotiieqnBiitly  uilra  viret,  tai  tlut  •-  2  of 
BcDg&l  Act  III  of  Iti-A  coold  not  niike  vklid  &  hje- 
hw  wUeh.  wu  origintlly  invalid.      Bisi   Madeub 
Njia  V.  Hui  Lu  Dab     .  I.  L.  B.,  91  Calo.,  687 

HEiraAI,     MUJNIOIFAX    ACT    (ZH    OT 
1884). 

A>  JnxiEDionoN  or  Citil  Covst—ldvm.- 
criAL  Bosne. 

[I.I..B,24CaIo.,107 

LL.B.,86CaIo.,eil 

SC.  W.ir.,  73,608 

LI..B.,a7Calo.,848 

Froaecntlon  under— 

Sm  MAaisTKATi,     JmusDioiioK      o>-- 
OniKU  JuBiBDionon. 

[I.  I*  B.,  fiS  Gala.,  14 

■■■&. 

!$>«  BntfilL  UvsiOtPU.  Acrr,  1876,  E.  813. 
[I.  L.  B..  SI  Calo.,  8S7 

"  SotiJIaition,"   Mtaning    of— 

"Ordir"  wmltr  Batgal  Aet  V  of  1876,  t,  234- 
£>/nwio»  qf  Mumicipat  Act  to  Balaton — Order 
uolifltd.—lhe  word  "  notifleation  "  in  i.  2,  Bengml 
Act  III  of  IBS^  indndei  an  order  nudo  noder  (.  284 
of  Bengal  Act  T  of  1876.  An  order,  therefore,  made 
and  DotiBed  ncder  ■.  284  of  Bengal  ict  V  of  1S76 
extending  the  ptorinoni  of  Cbt.'p,  Til  af  the  Act 
ii,  nodei  the  proTiakoni  of  i.  8  of  Bengal  Act  III 
of  ISfii,  to  be  deemed  to  have  been  made  and  ootifled 
nnder  the  proTi«oni  of  the  Act  of  1B84.  RuxAHTKi. 
Naxh  Das  d.  Ldut  Uoscit  Sibkib 

[I.  L.  B.,  SO  Cala.,  e99 

».  45  and  «.  368— Po<c«»  of  Chair- 
man, BtUgatio*  o/—FroMCMlion  far  obttrwrling 
ifra*B.— The  prDvin  to  ■.  46  of  the  Bengal  Honl- 
dpal  Act,  1SS4,  cannot  be  coondered  ai  altc^her 
overriding  the  bodj  of  the  uction,  and  relates  only  to 
tpccifle  acta  in  which  an  eipme  or  implied  cODMnt 
may  have  been  given  or  held  to  have  been  given.  It 
tannpt  be  held  to  apply  to  a  general  anthority,  ver- 
bally given  by  a  Chairman  to  a  Tice-Chairmao  to  in- 
rtitnte  proaecntions  tinder  the  Act,  u  rach  poirer  can 
on^,  nnder  the  body  of  the  wction,  be  delegated  by  a 
written  order.  In  a  proKcntion  inetitnted  by  a  Vice- 
chairman  for  obftmctiDg  a  dtun,  where  it  appeared 
that  the  Chairman  hod  aome  montht  previon^y  ver- 
bally sivau  the  Vtce^fbabnan  senertl  anUwnty  to 
Intutaie  all  ■Mhaoaecntioiif  nnder  i.  858  of  the  Act, 
and  it  appeared  Out  a  cctivictioti  had  been  obtained 
before  a  Bench  of  Magi^tratei,  uid  that  on  appeal 
to  the  Hagiittate  the  conviction  had  been  npheld,  the 
Ma^ittate  himtelf  bdog  the  Chairman  ana  hearing 
the  appeal  with  the  eiprcM  coDieot  of  the  accnied, 
and  where  it  wai  contoided  in  reviiion  before  the 
High  Court  that,  altboagh  there  waa  no  written  order 
by  the  Chairman  delegaling  [hie  powen,  it  mnat  be 
taken  npon  the  facte  proved  and  the  circnmitancee  of 
the  CMe  that  thp  proMcntkn  had  been  inititnted  with 
the  eipreM  or  implied  conient  of  the  Chairman  obtuned 
both  previoualy  and  labiequently,  within  the  termi 
of  the  provin  to  i.  46  : — Meld  that  the  provim  did 
not  ^^Ij  to  the  caaci  that  the  proKcnUot)  had  not  been 


CoAiaitAB  OV  IHB  HOWfilB  HmOIPAUTT 

[I.I^B.,S0Caaa.,448 

SB.  86,  U4,  lia. 

See   JuBUDimioir   ow  Citil   Cotrxx— 
tlTunoixAii  BoDiBi- 

[Z.  U  B.,  S7  Cola,  848 

OB.  66  (a),   lis,  and  888— Xt'aMiity 

to  aenumtal—Periam  occupgii^  the  holdiage — 
JLimitatio* — SoHce.— Beld  that,  under  the  Bengal 
Hnnicipal  Act,  i.  SG  (a),  peraoni  living  with  a  parti- 
cular Individual  occupying  a  holding  by  reason  of 
■ome  connection  with  or  ration  to  him,  inch  ai  lane 
or  lerTanti,  would  not  be  leparately  aiHHtble,  by 
reaion  of  poneaiiiig  eepwate  incomes.  Held,  also, 
that  the  right  to  obtain  a  declaration  thai  the 
pluntifFs  were  not  liable  to  asacssmeiit  under  the  Act 
was  a  recurring  right,  and  an  action  to  obtun  such  a 
declaration  would  be  maintainable  even  if  brought 
more  than  three  months  after  the  assessmeal.  Seld, 
furtbtr,  that  a  refund  of  the  money  paid  under  protest 
can  be  claimed  under  these  circoiostanceB  without 
giving  a  notice  under  a  SG8  of  the  Act  respecting 
Uie  rofnnd  claimed,  as  the  word  "  act "  used  in  the 
section  refers  to  .tortioni  acts,  and  not  to  any  act 
arinog  out  of  ■  contractual  or  quari-contractnal  basis. 
AHBtXACarair  MozoicDABs.  SAiia&CmnrDnt  Sis 
[S  C.  W.  TS.,  688 

n.  118,  HA—Ftrtofu  uewtpyiv  ioW- 

ingt— Liability  to  autttMtni—Miniieipal  Comnut' 
tionert,    pototr   to    ia» — Ajieitmeai  to  tax. — The 


the  question  of  occupation,  and  must  be  taken  to 
refer  to  the  liability  to  assessment  or  rating  of  a 
person  who  is  the  uccupier  of  a  holding.  Tbe  same 
restricted  meaning  must  be  placed  npan  the  wind 
"  liability  "  in  ■.  llli,  which  section  has  no  applica- 
tion to  a  dispute  as  to  whether  a  person  Osessed  to  a 
tax  does  or  doee  net  occupy  a  holding,  and  a  suit 
brought  to  set  aside  an  asHSsment  on  tbe  ground 
that  the  person  useased  does  not  occupy  a  holding 
is  not  therefore  barred  by  the  provisiooB  of  s.  116. 
DwAsKA  Naxh  Dutt  c.  Asdya  BmrDABi  I&ttba 

[LI..a,  aiCalo^SlS 

■.  188 — Falte    rtafiment     eentaiited 

i»  afplioalio*  for  lieente — Mmieipat  Commit- 
lioiteri,  Povier  of,  to  inttiiidt  proieoutio*  wadsr 
Pertal  Code—Peital  Cod;  m.  183, 199,  417,  atidSlt 
— £emi<ow<ii  poioer  of  High  Court  i»  pendiiu/  pro- 
eaedinge.— On  the  Gth  May  1894  C  applied  in 
writing  under  tbe  proviriona  of  s.  188  of  B^igal  Act 

ni  of  ir^-  ■ 


1  to  a  n 


icipality  for  a  license  to  be 


ponies,  and  filled  up  aod  eigned  the  u 
required  by  the  section.  He  sum  payat^  in  respect  of 
tile  license  waa  received,  and  the  license  asked' for 
by  C  was  granted  to  1dm,  and  at  the  aame  time  the 
statement  was  sent  to  an  overseer  of  the  Hnnicipality 
for  verification.  On  the  Tth  Hay  the  overseer  re- 
ported that  C  had  in  hia  poasesnon  oght  puues  and 


iizoabyGoo(^Ie 


DIOBST  OF  CA8B8. 


(  r»  ) 


one  bone.  On  the  Stb  Uay  the  Chairman  of  the 
MtmidptUitf  ptned  an  onlei  directmg  C  to  he  pro- 
Mcnted  for  nukbg  »  filie  lUtemeat  in  the  achedole 
to  hi*  ftatement  regarding  the  namber  of  snimoii  in 
A  of  which  he  applied  fnr  the  liceote.      On  the 


Scenu  for  them,  as  tbey  were  old  and  din?aseS  and 
unfit  for  work.  On  tbe  13th  Ma;  the  CluirmBn 
psued  an  order  on  thie  application  that  he  had  no 
power  to  interfere,  ai  tbe  proaecntion  of  C  had  al- 
ready been  ordered.  Mranvhile  on  the  E>th  May  a 
paper  waa  ient  to  tbe  Magistrate  headed  "List  of 
mnnicip«l  ca*e«  nodei  Act  III  of  1S81"  in  wbicb 
C  appeared  ■■  charE^  with  an  cffience  nndcr  i.  1G9 
of  the  Penal  Code  for  "  filing  a  f alie  statement,  that 
ia  to  u.y,  pntting  down  in  tbe  ichsdnle  six  poniea  only 
initead  of  eight  poniei  and  one  borie. "  On  the  12th 
U&T  the  Depnty  M^iitrate  i^ected  a  Bnnunona  to 
bene  to  C,  returnable  on  the  2^Td.  On  the  IStb  May 
the  Diitrict  Magistrate  passed  an  order  to  the  effect 
thatUie  Mnmcipality  could  not  institnte  a  proeecn- 
tioD  nnder  the  Penal  Code,  bnt  that  the  Deputy 
Magistrate  had  power  to  do  lo,  and  that  be  should 
conuder  the  proTisii.Qi  of  m.  182  and  417,  read  with 
1.  611,  of  the  Penal  Code  ae  applicable  to  the  facie 
of  the  caie.  On  the  10tb  Hay  the  sununi  ni  wai 
ismed,  and  the  ca»e  waa  heard  od  the  28rd  and  a!4tb 
Hay  Mid  19th  June,  on  which  date  formal  chargei 
under  is.  199,  182,  and  417— EH  of  the  Penal  Code 
were  framed.  Thereafter  the  hearine  proceeded  till 
Uie  16th  July,  when,  on  an  application  to  tbe  High 
Court,  the  proceeding!  were  stayed,  and  a  rule  itined 
to  diow'  cauae  why  they  riitald  not  be  qnubed. 
It  wai  contended  at  tbe  hearing  of  that  rule  Uiat 
the  High  Court  sbonld  nit  interfere  at  that  it«ge  of 
tbe  pnceetfinga  under  ita  reviaional  jnrisdiction. 
MM  that  the  High  Court  has  power  to  interfere  at 
any  itage  of  a  caae,  and  that,  when  it  is  bmngbt  to 
ita  Dotaee  that  a  person  baa  been  enbjected,  ae  in 
thii  ease,  for  over  two  montha  t«  tbe  horsetment  of 
an  Qlegal  prosecution,  it  ii  ite  bouuden  duty  to  in- 
terfere. Stld,  fnrther,  that  it  waa  qnjte  clear  that 
the  MunicipaUty  had  no  power  to  institnte  the  pro- 
ceedhigi,  and  that,  baTiuR  regard  to  tbe  proviiioni  of 
a.  191  of  the  Code  of  Criminal  Procedure,  it  did  not 
appear  that  the  Deputy  Hogietrate,  baring  no 
priTate  conplunant  before  him,  had  power  of  bis  own 
motion  to  inetitate  tbem ;  but  that,  whether  he  bad 
■Qch  power  or  not,  the  admitted  facts  of  tbe  cose  did 
not  in  law  constitute  any  of  the  cffenees  with  which 
C  wai  charged,  and  that  the  whole  proceedings  muat 
he  qnaibcd.  The  Mnnicipal  Act  is  intended  to  be 
compltte  in  itaelf  aa  regards  cftencee  committed 
against  the  Municipal  Commiuioners,  and  there  ii  no 
Indication  of  any  intentii.n  to  render  a  delinqnent 
alio  liable  to  pnniabment  under  the  Penal  Code. 
There  !■  no  pfnolty  in  the  Act  attached  to  the  omia- 
Ron  to  make  a  return  under  s.  133,  and  no  words  in  the 
Act  constituting  tbe  making  a  false  rctom  a  penal 
offence ;  and  as  there  are  no  such  words  in  tbe  Act 
aiueneccHanp  tomake  thapToTiaioDsof  the  Penal 
Coda  applicable,  tbe  Court  has  no  power  to  import 


SESQAIi     MITNICIPAli   ACT  (HI  OF 

IBaii—eotUinued. 
them.     Tbe  Mnnicipal  CommisiloneTs  in  such  a  caie 
have  tbe  remedy  provided  by  the  Act  itadf.    CaiSol 
PiagsAj)  e.  AasvB  Bahiuit 

[I.  It  C  SS  Calo.,  181 

'    BS.    149    aoa    14B—"Babi{%aUy 


outside  the  limits  of  tHe  Chanduiia  municipality, 
but  naed  to  bring  it  within  tbe  limits  twice  a  week 
thn.ughimt  tbe  year.  Seld  he  cunld  not  be  nid  to 
be  "habitually"  n^ag  tbe  cart  within  the  mnniidpal 
limits,  and  was  therefore  not  liable  to  pa;  a  fine 
under  s.  146  of  the  Bengal  Unnicipal  Act  (Bengal 
Act  III  of  1SS4).  Laaiii  Eskxhbbuiobb  v, 
Sbaiu  Caixis  Qeobb      L  L.  B.,  28  Cala,  63 

■■.156  and  lK—F«rrj/,_lt»amiaff 

qf — Boat  pluing  for  hire  nifhoui  litaHtt  wiiktit 
prtierihtd  Umiti  of  ftrry — Sight  of  ftrri/etait  ta 
demand  tolU. — The  eiprosnon  "a  ferry"  in  the 
Bengal  Mimicipal  Act  means  the  eiclunve  right  to 
carry  passengers  across  tbe  stream  from  one  bsoik 
to  tbe  other  on  payment  of  certun  prescribed  tolli. 
Tbe  object  of  s.  ise  of  that  Act  appears  to  he  to 
prevent  tbe  crossing  of  passengers  from  one  bank  of 
the  river  to  the  opposite  bonk  b;  a  boat  plying  for 
hire  witbint  a  license  within  the  prescribed  Imiits. 
£eni/ei  therefore,  that  the  mere  crosdng  of  the  bar 
of  a  UhI  leadliw  into  the  limita  of  a  mnniripal  ferry 
wcivld  not  oonstmite  a  breach  of  tbe  Act.  A  ferry- 
man has  no  anthority  to  deoiand  tolls  bom  persons 
who  are  merely  passengers  in  an  nnlicensed  bnt. 
The  remedy  against  the  perstm  who  keeps  a  ferry-beat 
without  a  license  plyW  witUn  the  prescribed  Umit* 
is  provided  by  s.  166  of  that  Act.  GovBBiraayr  tn 
BsMaii  V.  8EirA¥AT  Au  I.  L.  B-  97  Calo.,  817  . 
[4  O.  W.  Zr,  848 


pulUd  doKtt  Kith  Me  object  of  ite  being  rtt*ilt 
^Jfsaaii^  of  thtmordi"ahich  mag  hare  tea*  mo 
treated  or  placed"— Mtlropolii  Managemeitt  Ataend' 
meat  Act.  1862  (26  ^  m  Vie.,  c.  lOB),  «.  7S.— 
S.  20*  of  the  Bengal  Unnicipal  Act  (Bengal  Act  III 
of  1B84)  does  not  apply  to  tbe  case  of  a  projection 


same  site  before  the  date  on  which  tbe  District  Mnni- 
cipal Improvement  Act,  1864  or  the  District  Tom* 
Act,  1(68,  or  the  Bengal  Municipal  Act,  I'X'K. 
as  the  case  ma;  be,  took  effect  in  tbe  municipality. 
The  words  "which  may  have  been  so  erected  or 
placed  "  in  s.  »H  mean  erected  or  placed  f<v  tbs  fint 
time.  EsEAK  Chahdik  Mittbb  e.  Bakkv  Bbhabi 
Pal     ...        .     i:L.IL.a60alo..ieO 

[1  c.  w.  IT,  eeo 

S.  917—  OMirMctins  road  not  vetfed  i» 

Mitmeipalitt/ orer  ahieh  publio  have  a  right  qfw<^ 
>ad.— The  term  "road"  in  cl.  E  of  s.  217  of 


_  „  Act  III  of  1864  is  not  limited  to  roads 
Tested  in  the  Municipal  Commissioners.  A  per- 
son waa  cbarzed  at  the  instance  of  a  Unnkipality 
ondn  that  dinse  with  obstructing  a  path  tloougb 
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BENGAL    MUVICIPAI.    ACT   (IH    OF 

Waii—oantintud. 
hi«  pwldj-fleld  by  erecting  a  fence  ai  nlher  end  of 
it.  It  wai  fonnd  tlist  the  public  Imd  a  right  of  tray 
OTEf  the  path,  ind  the  lower  Cuniti  convicted  the 
■cooaed  01  an  ofFenoe  nnder  that  clauie.  In  reti- 
Bon  it  wu  contended  that  the  conviction  iraa  b»d, 
as  the  cUoie  conld  onljr  refer  to  a  mad  which  had 
vetted  in  the  UnmcipU  Comnuuionen.  Seld,  for 
the  above  leasnni,  that  the  cunviction  ww  right, 
and  moft  be  npheld.  Bah  Chaitdka  Ohose  t. 
BiLLT  HrviciFALiii     .    L  Ii.  B.,  17  Calo.,  884 

u.  224,  24B,  and  3A0—Acii  doiw  in 

aeeordante  viilt  ii.  24/1  and  2t6,  tnhethtr  tnbjtd  to 
tha  jmriidiiition  (ff  a  Civil  Co»rt — Notiea  Milder 
t.2S6  ¥ihet\tT  ttiffintnlfor  the  pitrpoH  of  the  rantovat 
of  itatt  in  a  batti  at  tetll  at  a  pucca  prtey.— Where 
•  UiyucipBlity,  having  proceeded  in  Bccordanee  with 
M.  24G  and  24£  of  the  Bengal  Uanicipal  Act,  decide 
that  .eerbun  worka  4re  necewary,  tbat  coDcloiion  in 
the  tbrnaee  of  mala  fidei  or  fr«nd  or  conuderationt 
of  that  nature  cannot  be  qneitloned  in  a  Civil  Conrt. 
The  aetion  of  the  Mnniei^ity,  lo  tar  ai  a  privy  wm 
couecmedi  wm  held  not  to  he  pltra  cirei,  althongh  in 
the  notice  ianed  in  accordance  vrith  i.  246  of  the 
Bengal  Hnmcipal  Act  they  directed  the  plaintiff  to 
remove  not  only  oertun  huts,  but  alio  a  pncca  privy, 
inaimndi  m  the  Hnnicipality  had  a  right  to  require 
him  to  remove  the  privy  nnder  «.  SH  of  the  Act. 
DDKS  r.  BAjniBWAj)  Malia 

[L  I..  B.,  26  Calo,  811 
8  C.W.  11,608 
-  tB.  287, 286,  and  a78-2f<.i.«  of  in- 


nnder  b.  237  of  the  Bengal  Honicipal  Act  (Bengal 
Act  III  rtt  18M),  commotcea  to  bnild  withont  waiting 
for  the  six  vreek>  mentioned  ther^n  faa  he  ii  ncit 
bonnd  to  do  under  the  Act,  there  being  no  inch  provi- 
non  in  it},  he  doea  nut  neceuarily  contravene  the  law ; 

Ct  when  he  so  acU,  the  mnnable  view  tirait  be  that 
doea  it  at  hii  risk,  hti  act  being  liable  to  be  treated 
ai  one  in  contravention  of  any  l^al  order  of  the 
CommiMionen  isfued  nitbin  the  itattitory  period  of 
rix  weeki,  if  mch  ordac  doea  not  nnction  the  pro- 
poted  building  ;  the  above  appears  to  be  the  only 
reaaonabla  view  of  i.  238  ct  the  Act.  Cbcssba 
KmiAB  Dbt  t.  GoTiXEn  Dab  Aoabwaxla 

{L  It.  R,  26  Calo.,  410 

e.82a 

Bee  Faotobtbs  Act. 

[I.  I..  B.,  96  Calc,  464 
s.  887  and  bs.  388, 839, 34A~Lictntt 

for  a  provitioa  mariet — Martei — Order  proUbil- 
ins  fB  of  nitlicented  mariet — Poteen  of  Mtinieipal 
Commiitionert  to  grant  or  mlkAold  licemet.— 
It  it  entirely  within  the  diactetdon  of  the  Municipal 
Commiauonera,  under  the  nrovitioni  of  ».  339  of 
the  Bengal  Muniupal  Act  (Bengal  Act  III  of  18S1), 
to  grant  or  refuae  a  licenie  for  a  market,  and  the 
Courti  have  no  longer  any  jnriidiction  to  central  anch 
power,    however   arbttraTuy  oxcrciwd,     Jfom*  v. 


BENaAL    UUHICIFAIi    ACT    (HI    07 

1864)-o<»>c/i>(W. 
Chairman  of  the  Motihari  Municipality,  I,  Z.  S,, 

17  Calc  839,  approved.  A  landowntr  on  Khcae 
land  a  market  had  Deen  held  for  acme  yeara  pretiLUi, 
and  which  land  lay  within  the  bounds  of  a  municipa- 
lity, waa  pruaecuted  under  a.  344  of  the  Bengal  Muni- 
cipal Act,  and  convicted  and  fined  for  uung  auch 
market  without  bavins  obtained  a  license  nnder  a.  SS8. 
He  alleged  that  he  had  applied  for  a  licoLie,  and 
that  it  bad  nut  been  granted  him,  and  tbat  the  n^leet 
to  grant  it  waa  due  to  the  fact  that  hia  market  inter- 
fered with  a  new  market  eatabliahed  by  the  Municipal 
Commisaionera,  and  tbeif  desire  to  cLae  bia  market. 
It  appeared  that  some  time  previona  to  the  inatitn- 
tion  uf  the  proaecntion,  the  Municipal  Ci.maisaioneri 
at  a  meeting  paaaed  a  re  1011111011  "  that  the  provisiona  of 
s.  337  of  the  Municipal  Act  (Bengal  Act  III  of  1884) 
lie  extended  to  this  municipality, "  and  it  waa  con- 
tended that  by  this  reaolulion  licenaea  became  nece» 
aary  to  aell  at  any  market  any  of  the  proviaioBa 
mentioned  in  that  aeciiun,  and  that  aelling  without 
such  licenae  rendered  the  accused  liable  to  prosecution 
and  fine  under  a.  344.  It  appeared,  further,  that 
Part  X  of  the  Act,  which  incladea  a  3S7,  had  been 
previoualy  extended  to  the  mnnicipality  by  an 
Older  of  the  Oovemment  of  Bengal.  Seld  tbat 
the  resLlutiiin  of  the  CLmmiauonera  waa  nut  an 
order  anch  as  ia  contemplated  by  a.  837,  aa  it  wai 
not  aufficiently  preciaa  to  convey  any  deflnita 
meaning,  and  pDrp<.rted  only  to  do  what  the 
Bengal  Oovemment  had  already  done  same  time 
previunsly.  Seld,  further,  that  the  convicticii 
and  aantence  mnat  be  set  aside,  there  being  no 
proper  order  nnder  a.  387.  QoBBV-KHFsHe  e. 
MrXDTDA  Chuitsbb  Cbattbbjbh 

[I.  L.  B,  aO  Calo.,  664 

-  -       -  B.  SaO—Otlij/alion  of  HunicipaUti/  tit 

grant  lieente^ Interpretation  of  itatvte — "Hag," 
"ihall," — There  are  no  worda  which  render  it 
obligatory  on  a  mnnicipality  to  grant  a  licenae 
nnder  a.  888  of  Bengd  Act  III  of  1684.  The 
word  "  may  "  in  s.  SSS  of  that  Act  ia  ntt  to  be 
construed  aa  "  ahall. "  Mobav  r.  Chaibiun  Oi 
IHB  MoiiBABi  Hdbioipaliie 

ZL  L.  B.,  17  Calo.,  823 

BB.   868,   Sia—Ceatinuoue    offence— 

Semoral  of  o6rtrtii:tion.—Tbe  petitioner  waa  con- 
victed of  an  rffence  of  having  erected  culverts  on 
pncca  druna  belonging  to  a  manicipality,  and  pro> 
secution  for  such  oSeDce  was  made  biz  months  Uter 
the  date  on  which  the  commlaaioii  waa  first  brought  to 
the  notice  of  the  Chainnan.  Seld  tbat,  though  the 
offence  was  contimu.ua  in  its  nature,  the  prcieciitioQ 
waa  barred  under  a  363  of  the  Bengal  Municipal  Act, 
and  that  a.  218  had  no  application  to  a  caae  of  thia 
kind.     LcTTi  Sinoe  e.  Bebas  MiTHiciPALm 

[1  C.  Vr.  N„  402 
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HHNOAX.,     N.-W.     FBOVnrCES,     ASD 

ASSAM  CIVIL  COITETB  ACT  (SH  OP 
1887). 

Sea  SosraiL  FsBODNirABS  BtamLsxtsv 
BiavLAiioKa    1. 1^  B..,  18  Calo.,  18S 

Set  Valuatiok  ov  Sinr— Apfbau. 

[L  I..  B,,  le  AIL,  aea 

•.18. 

See  EnomoM  ot  DBtmsi—TBAKsnu 
ov  Dboxiu  fOB  ExsounoH. 

[L  !>.  B^  26  Gala.,  SIB 

I.  L.  B..  27  Gala,  272 

8te  SiLB  nr  GxHunoir  oi  Dictbi — Ik- 

TUiCD  SaiiBB — Wuti  Of  JuHiasionDir. 

[I.  I..  B..  2S  Calo..  871 

B.lft 

iSto  ViUTixiov  or  Suit— Scm. 

[I  I..  B,  17  AH..  69 

B.aa 

Bet  APFBAIt— Dboubs. 

[I.  li.  B.,  18  Calo,  876 

. •.SL     . 


jSm  VaiiUatiob  o>  Suit— A»uu. 

f.  L.  B,  IS  AIL,  820 
Ix  B.,  28  Calo,  638 

See  VlIiDATIOK  ov  SmT—Sciis. 

[L  Ii.  B.,  17  Calo.,  680,  704 
1. 1-  B.,  17  aL,  68 


BB.  as  and  24. 

See  DiBTBiOT  Jnse»,  Jvbibdiotion  ov. 

[L  L.  B.,  18  AIL,  7B~ 

S.  S6'ir(atHii;  of  tt#  word  "  qffieer. " 

— The  word  "  officer  "  in  i.  S6  at  tlw  Bsngsl,  N.-W. 
P.  ud   Anam  Civil  Cotirti  Act  inclndec  u  offlctr 


B.S7. 

See     liiSCaODiM     Law— FXB-BHFTioff, 
MlBOILIuUnOITH  Caakb. 

[i  L.  B.,  12  AIL,  384 
&«  Haboioedab    Law— PBB'BiiraoN— 

BiaEt  01 — GtBKtBALLX. 

p.  L.  B,  16  All.,  644 

5««  Tnmoa  amt>  Pubchabbk — Pcbohabb- 

MOHBY  aus  oiBsa  FATHiirra  bt  Pt7b- 

CHMBB        ,     L  L.  B.,  24  Calo.,  887 


BBSOAL  PBIVATE  TIBHEBIBS  FBO- 
TECnON  ACT  (n  OT  1884). 

B.   8 — FieMiu    in    private    naleri — 

Adjoining JUieriee—BoHdJlde  diefnie  ae  to  iimada- 
riet — aimunars  trial — Jnritdielicm  i^tSe  Criminal 
Court. — Where,  in  a  charge  undsr  ■.  3  of  the  PriTate 
Fiaheriss  Protection  Act.  of  having  flihed  in  the 
watsri  of  another  pemn,  the  matter  !n  ditpnte  wm 
really  a  claim  to  a  paitienlar  fliherj,  and  the  aecnasd 
pleaded  a  bond  fide  claim  to  it,  and  it  mw  ihoiriL  that 
there  had  beea  varioos  diipvtee  and  litigationi 
betireot  the  partieei — Seld  that  the  matter  ihonld 
not  be  tried^y  a  Criminal  Court,  and  etdll  leti  in  a 
(nmmor;  iray.  Per  Staklkx,  J.,  that  the  Hagii- 
tiate  acted  without  jnriedidion  in  giuog  into  this' 
ebai^,  and  ■•  S  of  the  Fiiheriea  Act  waa  not  intended 
to  meet  a  case  of  thia  nature.  SaiXAit  Ckabdsa 
BoT  0.  Jyax  Nath  Muehofabeata 

[4  C.  W.  TS^  247 

BioTQAi.  BBOtn^TjoiT— nas-i;  s.  8. 

See  JnBiBsicnOF  o>  hirn,  Coirxir— Bi- 

oiiTRAnox  01  TiKvasa. 

[IS  W.  H,  887 
Bee  BiaBT  oi   Bmr— Bbsibtbatioit  of 

Nau  .  IS  W.  B^  887 

— m. 


-nr. 


-   • — — ■  Bnlei  for  deeition  ta 

MH^  regarding  Snccetiien,  JiAeritaiice,  Marriage, 
Caeta,  etc.— Law  apptging  to  one  imt.— Acoord&tg 
to  the  tme  congtruction  oI  the  ralea  for  deciiion  ia 
■uita  regarding  (acceenon,  ii^eiitancfl,  muria^,  and 
caste,  and  all  religions  nsagee  and  institntiiHu  pro- 
vided in  Bengal  Begnlation  IT  of  1783,— n'l.,  that 
Hahomedan  Uw  with  reepect  to  Mahomeduis,  and 
Hindu  law  with  regard  to  Hindni,  are  to  govern  such 
dednoni,- the  Ualiomedan  law  of  each  sect  ought  to 
prevail  as  to  the  litigants  of  that  sect,  and  not  Oie 
general  or  Suni  Mabomedaa  law.  DaiDAa  Hosbbix 
(^  Zuhooboobbibba  .        .  a  Uoore's  L  A.,  441 

— B.ft 

See    BntSAL    RwauLAxiov  XLVIII   ot 
1T93,  a  24         .      4  B.  I..  B.,  Ap..  44 


See  Bbbhtdtiov  oi  CotmraAii  Bishtb. 

[8  W.  B.,  P.  C  3 
U  ftoore's  I.  A.,  661 


to  landed  proprietor*.    Boohoobos  Dnn;  e.  OoT> 
.    0W.  £..108,60 

vm. 

8er  Caseb  ukdbb  Khkahobubht  or  Rxsr 

— LlABUlir      TO      EnEAKOBMEIlT — DB- 

r  Talvkhpass. 


,y  Google 


BIQEST  OF  CASES. 
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BBITQAIi    BEQUIiATZOZr— ITSS-Vm 

— eoitelwhd. 

SB.  6  KOd  60. 

Btt  EHBAHOunnr  or  Bsm— Bisht  io 
SHHAKOX       .    I.  Ii.  B.,  23  Calo.  S14 
[I,.  B,  21 1.  A,  181 
Ste  Qe&twau  Tsmm. 

[Z.  I*  B..  8  Coku,  9S1 
fio  Omrs  or  FBOOi—EHKAiroBiiBirF  ov 
Bnra  .  .4B.Ii.B,F.C8 

8m  BnuxraoK— Bioht  to  bbscxb. 

[B  l£ooT«'s  I.  A^  467 
Set   Sau   kib  Abbbabb  0>  BsTiimB — 

FCBOHABBBB,    BlQSTB   iXD   LuXLUTIBB 

o*  .    a  B.  L.  R,  F.  C,  28 

B.4L 

8tt  JVBIBSICTIOS  Ot  GlTIL  COUXT — EBVt 
ABD  BBTBItUl'STnTB,  N.-W,  P. 

[L  I..  B,  8  AIL,  862 

B.  48— Sw*  /of  raeoeny  of 

matikaxa. — A  niit  for  reccvery  of  nulikuuk  wbb 
btured  bj  linutition  if  the  io»lik«o»  hu  not  been 
received  for  ft  period  of  twelve  y^vt,  Quari — 
Whether,  nnder  BegQUtion  Vnl  of  1793,  i.  46,  ■  suit 
tor  reooTer;  of  mklikanB  will  lie  at  mil.  Bhuli 
Bnio  V.  Nbeko  Bbhv 

[4  B.  Z..  B.,  A.  C,  28 :  12  W.  &.  488 

m.  6*.  66,  and  9L 

SeeCsm.        .    X  I..  B.,  16  CaIc,  828 

[Ik  B.,  18  I.  A^  169: 1 1..  B^  17  CalcL,  181 

I.  L.  B,  17  Calo.,  728 

L  L  B.,  23  C&la,  680 


Set  Aor  XL  ov  185S,  a.  3  .  16  W.  B^  381 
— B.S8. 


See  COITBI  OV  WlSDI. 

[I.  I..  B^  1  CalcL,  280 
L  I..  B,  8  Cftlc,  630 

XL 

See  HiVDtr  Law— OjBIOil— IraBUTAiroB 
Aim  Sdccbbbiok. 

[L  Z..  B,  1  Colo.,  188 

MW.B^B 

See  HoTDU  Liir— Ibbbbitaito*— Ikpabt- 

IBLB  Pbofbbti      .  9  W,  Bq  F.  C,  16 

[12  Uoore't  X  A.  1 

Bee  XiMcatMSis  Law— Ccbtok. 

[3  Hoore'B  L  A^  441 

XV. 

8«»  Mbkitb  Pbotits— Biobt  to.  Aim  Lu. 
BiLirrroB. 

p.  Ii.  B.,  Bap.  VoL,  613 
Set  Caibb  vhseb  HOBieAOB— Aocomrrg. 

1.  m.  6— Beg.  XVII  t^  IBOS,  e.  3- 

Imterett,  Bate  o^=— Under  ■■  6,  B^tiktiMi  XV  of 
1798,  intereet  cUlmable  nnder  »  bond  mut  not  exceed 
the  amonnt  of  the  principal.  8.  8,  Begnlation  XVII 
<d  1S06,  i«  uot  incnuMtent  with  the  ftpj^icaUon  of 


BE  IT  O  A  !•       BBQDX.ATIOB'— 1788-ZT 

— eoittimied. 
Begnlatlon  XV  of  1798,  inMmnch  ai  the  Begnlation 
of  1806  lefen  to  rate*  of  interert  and  the  Bepilation 
of  1793  to  sccnmnUtioni  ot  interett  lirctpectiTe  of 
rate.    Baksakaitf  Bai  v.  Bhaswax  Dab 

[L  I..  B..  1  AIL,  844 

-  InUrttt  IB  exett* 


o/prineipal~Ael  XXVIII  oflSBB.—S.  6.  Bt^la- 
tion  XV  of  1793  (prohibiting  the  Coari«  fiom  award- 
ing as  interest  a  mm  larger  than  the  prindpal)  ii  not 
applioble  to  a  anit  inititcted  aftec  the  pMaiiig  of 
Act  XXVIII  of  1855.  Even  nnder  BegwUtion  XV 
of  1793  it  was  the  practice  of  the  Coiut  to  allow 
tntereat  in  eicen  of  principal  where  the  intereit  had 
accDmnlated  owing  to  reaoona  not  aacribable  in  any 
degree  to  procnutlnatiou  on  the  part  ot  the  creditor. 
Bdxohobbi  Goopiia  v.  Gobiks  Cookab  Chow- 
I.HBI BW.  B.,61 

8,  Intentt  in  axcen 

of  principal. — Bt^Ulion  XV  ot  1793  (prohibiting 
award  of  inteteat  in  eicoM  of  prindpal)  appliei  to 
■ami  decreed  only,  and  not  to  interett  which  hqi 
aoenmnlated  through  the  neglect  of  the  jadgment' 
debtor  to  pay.  Sbib  CHtimiB  Qoofto  e.  Allas 
MosBB  DoBsu     .  . .    6  W.  B.,  MU,  33 

4.  Interett  in  escen 

of  prineipal-^yfhen,  nnder  i.  6,  Begalatioo  XV  of 
1793,  intereetapon  the  principal  prior  to  the  hutita- 
tion  of  the  rnit  wa*  adjndged  to  the  pUntiff,  limited 
to  a  snm  equal  to  the  prindpal,  although  that  regula- 
tion wm  repealed  whea  the  suit  wm  brouglit,  yet, 
loohiug  to  toe  time  when  hii  oontract  was  made,  the 
plaistuf  wsB  held  uot  entitled  to  any  further  intereit 
before  mit,  bnt  intereet  upon  the  principal  «ai 
allowed  to  bim  from  the  date  of  rait  to  the  dite  t^ 
decree.    jBBBXAia  SiSSH  f.  Eubbbiettm  Bibu 

[7  W.  B,  179 

B. TTtnritme  Iramactiom. — To 

fa  action  for  recovery  of  irreora  of  rent  dae  to  the 
plaintiff  nnder  a  •nb-lcsee  of  a  pergnona,  the  defen- 
dant  pleaded  that  the  mb-leaae  wa*  part  of  a  loan 
tranaactioD,  for  the  parpese  of  lecuring  to  the  plain* 
tifF  an  illegal  inlcreat  upon  the  liwn,  aud  waa  void 
nnder  Ben^  Begnlatjon  XV  of  1798.  Slid  by  the 
Priry  Conncil  (coD&rming  the  decluon  of  the  Conri^ 
below)  that  it  wai  an  OBaiiom  trantiction,  and  that 
the  rait  ibonld  be  diBmlned.  WIsb  e.  EigBin 
EoouAii  Bobb  4  Moore^B  I.  A^  301 

SB.  j8  and  8  -Uaintenanet  of  enl— 

ETfwy.- Begnlation  XV  of  1798,  ■•.  B  and  9,  forUdi 
the  maintoiance  of  tny  nit  ariiing  out  of  an  nanrion* 
tnnnction.    WisB  v,  jAaABAiTDHV  BosB 

[3  B.  E^  B.,  P.  O.,  68: 12  Uoore'B  L  A,  477 

I.  H.  0  and  10 -£<>(«  ofintenit— 

Ut^fntel^Kirf  morijag*e.—la  a  luit  on  a  bond 
executed  together  with  an  awignnient  to  the  plaintiif 
of  the  rent  ot  ceriiun  mehali  farmed  oat  to  other 
parties,  the  Jadge  dttnuned  the  eoit  nnder  e.  9, 
Be^lation  XV  of  1793,  holding  that  a  dedaction  ot  a 
certain  mm  from  the  jnmma  of  the  aiiignment  wai 
a  device  to  obtain  more  intereit  than  tbe  legal  rate, 
Beld  that,  under  tbe  decieion  of  the  Privy  Cooncil  in 
Amndo  JToAm  Pal  Choiedhrg  v.  Kitken  Ciunder 
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B  B  IT  a  A  !•       BDOBXiATIOlT— 170S— XT 

— cooeludtd. 
Baniterjee,  8  Moor^i  I-  A.,  358,  tliat  Kctioa  ioes 
not  apply  where  the  tntint^ion  of  the  bond  uid  the 
Kninuoent  ikie  one  and  tha  lame,  and  vhere  the  plain- 
tiff  btw  ■  claim  to  be  treated  aa  a  ueafruetn&r;  mart- 
ngee  under  b.  10  of  the  same  law.  Rabsmosib 
DOSBU  t>.  HoMsHAB  AxLY  .    1  Hsy,  488 

a. — —  Inierut—  E7«iirj.— Interfer- 
ence with  the  rate  of  interest  in  India  wag  a  thing  of 
P'litlTD  law  and  cannot  be  extended  beyond  ihe  pro* 
Tiiiuns  of  the  Begalatioa  (XV  of  1793).  8.  9  of  the 
Begnlation  does  not  declare  that  where  an  attempt 
haa  been  made  to  elnde  the  naory  laws  the  contract  ii 
itself  void,  nor  does  it  direct  tbe  return  ut  the  pledge 
without  redemption.  Jhe  mortgagee  may  retain  Us 
pledge  until  be  ha«  received  out  of  it  his  debt  with 
mtereit  at  12  per  cent.,  the  maximum  allowed  by 
1.  10  of  the  BegnUtion.  Shih  MAKmjvi.iL  v,  Sai- 
KXiaavA  SnrOH  .     2  B.  I..  R,  F.  C,  44 

01 W.  B^  F.  0, 18: 12  Moore'a  L  A^  1B7 

Tabasux  Hosbain  v.  Bbhi  Sinaa 

[19  C.  I,.  B,,  128 
TT-nr 

Set  Oinra  or  Fboop— Bbbituetioii    Aun 
AaaiBBUBHi     ,  4  Uoore's  L  A^  466 

-  ■■  6— Dependent  lalukhdar 

I   that 

wUch  li  deelared  by  Begnlation  XIX  of  1793,  s.  6,  is 
a  dependent  talukhdar,  and  does  not  forfeithis  lease  by 
sim^jf  omitting  to  renew  his  temporary  settlement 
on  tti  ei^ntion.  Jchubjoi  Uujjjce  v.  Odbqa 
Bah  Dutt  .  21 W.  R,  86 

8.10. 

Se«  Obaitt— PowBB  TO  obaht. 

[B.  L.  B.,  Sup.  Tol,  76, 774 

la  W,  B.,  261 

I.  Ii.  R.,  3  ALL,  646,  783 

See     JCEISBlCTios    or     Crru,    Cottbt — 

Bbkt  AHD  Esvbsitk  Sditb,  K.-W.  P. 

[L  L.  B.,  8  AJL,  683 

Sm  Lasslobd  ahs  Tehaht— ConsTirn- 

Tioir  OT  Eblatiok— Gbsbballt. 

[8  B,  I<.  B.,  Ap„  83  note ;  SS  note; 

86  note ;  87  note ;  88  note 

See  BBBrKFTIoir—  Biskt  to  xBstTUB. 

(16  W.  B.,  488 

B.  Ii,  B.,  Sup.  ToL,  Ap„  8 

B.  L.  B.,  Sup.  Vol.  109 

8B.I*B,668 

zsm,  B.3. 

See  CouaT  at  Wabss. 

[L  Ik  B.,  1  Oalc,  388: 
I..  B,,  8  L  A.,  7a :  26  V.  B..  386 

1 1..  B.,  8  Calc  630 

S«e  Haiositt,  Asb  ot. 

[16  B,  Is  B..,  67 :  38  W.  B.,  806 
Ii.  B.,  3  L  A„  87 


BBNOAti  BJiaiTLATIOn'— iiaiifMHMrf. 

1788— XXVTL 

Ste  McNSir,  Jubibsiotior  Ot. 

[I  Ii.  B.,  18  Calo,  8 
See  BisnUFTIoD— BiasT  to  bssumb. 

[6  ICoore'a  L  A..  467 

See         SBTTLBUBITT— COHBTBOCTIOH        ai 

BxnutKBNT  .   L  Ih  B.,  17  Calo.,  468 

L  B.  6  -Satan  made  tiace  1798.— 

9,  S,  BeguUtlon  XXVII  of  1793,  had  no  appUcatioi 
to  baiara  which  did  not  eiist  in  1793.  ArrASOODXB 
Ahubs  v.  Mobisbe  Mohdh  Dabs 

CIS  W.  B.,  48 
CHtnn)BB  Nauh  Boi  r.  Zbkasab 

|16  W,  B.,  968 
Bah  Mabick  Rot  c.  Ahqub    .    U  W.  B.,  113 


a.  - 


—  Contract  (o  collect  dtttiet. 


goods  for  sale  in  the  hit  under  temporary  sj 
open  places,  and  such  collectiotiB  are  not  in  the  nature 
<A  internal  duties,  but  of  rent  for  the  use  of  laud. 
The  provi^ona  of  Bt^Ution  XXVII  of  17U3  wpUed 
only  to  hilts  and  bazars  existing  at  tbe  time.  BDHS- 
aao  Dbtib  Bibwab  r.  Mitdboo  Mo8nd>AB 

[ai  W.  B.,  888 
— XXXTI,  B.  17. 


—  zzxni.  ■•  IB, 

See  ObAVT— COMraBDOTKUr  Or  QBAirae. 

[3  Agra,  384 
L  Ih  B,  16  Bom.,  833 


See  QhatwaU  Tbitubi. 

[18  B.  I..  B.,  134 
Xi.  B.,  I.  A.,  Sup.  ToL,  181 

as.  9, 6. 

Ste  Ebhavobuskt  ov  Bbut — Liabilitz  to 

ERaAHCBHBHT — DBPIITDBirT       TAXVEH- 

DAB8     .         .    L  I..  B,  14  Calo^  188 

B.6. 

See  EHHANaBltBIIT    OF    BEKT— BiSHT   TO 

bnhanob  I.  Ii.  B.,  4  Calc  813 

See  Salb  vdb  Abbbabs  ot  Bitbritb— 

Pubohasbbs,  Biokts  ahd  LuBmnBH 

Of  3  B.  Ii.  B.,  B.  Ch  88 

XLV. 

S»«  LtioTATioii  An,  1877,  AST.  12  (I8G8> 
B,  1,0L.3)  .       llW.E..9ei 

..IS. 

Set  8a£B  in  Bxbcvtiok  at  Dbobxb— Sn- 
itna  ABiia  Salb—Ibbbo-itlabitt. 

[8  Hoon'B  L  A.,  437 
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DIQBST  OF  CASES. 


BBNQAIi  ViMOVULtlGS—eoiUiiMtd. 
1798-XI.Vni,  s.  14. 

Quiitqiunnial  regxHtrt 

—Altftation  of  Zillak  Jidlj*.— Aceordinff  to 
EegnlitiDn  XLVIII  of  1793,  ■.  U,  no  coanterpart 
qninqaennial  regisUn  in  the  native  l»ii(TOige_  •« 
coniideied  Knthentie  nntoiB  atteited  b;  the  Zillih 
Jadse.  OofliHD  CHDiTDBa  Shah*  p.  Pcddo  Moxbb 
Dwin  .        .        .        ■       17W.B..400 

B.      3A-aag.    IV    of    1793, 

I.  g^Jtritdiatio*  of  ColUelor.—S.  2i,  Bogabtion 
ILVIIT  of  1791,  and  >.  9,  EepilatJon  IV  of  1793, 
directed  ths  ZiUhIi  and  City  Court*  to  tnuimit  their 
decnca  to  the  Collector,  but  did  not  aathorize  tluMS 
Conrtt  to  make  any  orden  on  the  Collector  aa  to  how 
he  ihsU  enter  the  reiatt  of  nich  decreea  in  tui  books. 
HiMDHABi  Siaa  V.  Kaohux  Sivs 

[4  R  L  R^  Ap^  44 :  IS  T.  R,  US 

1796— xm.  B.  16. 

Ste  OBiHT— ConBTBtroTioif  ot  Qmxr. 

[S  Agra,  a84 


-zu 


B.10. 


Stt  FouunrBB  or  PHOPBarr. 

17  W.  H.,  P.  a,  18,  47 

17OT-^rV. 

See  Orttsot   ooitvmiD  bstobb   Fenai 

CosB  .   I.LB.,1  A1L,699 

[L  L.  B.,  S  Calc,  395 


~  B.  S4,  cL  (S). 


See  LnoTATiON  Act,  1877,  abt.  179  {1859, 

■■   20)— Stbp  in  Aid  0»  ExBCtrTio.*- 

Uibobllanboits     Acre     ov     Diombb- 

^OIABB  4  B.  Ij.  B.,  A.  C,  168 

XVI,  a.  4. 

See    Oabbs    iniDBB    Afpbal   to   Purr 
CooRam-^TAT 
lira  Appeal. 

1788-L 


Ste  Affxaj^- Bbsitlationb. 

[le  W.  B.,  132 

See  Ubshb  Profitb,  Eioht  to,  and  Lu- 

Bn.m  rOB    B.  L,  H,  Sup,  ToL,  618 

Sm  Uobtoaob— BESBumoK — Biosi  op 

Bbsbuptioit. 

[B.  L.  B.,  Sup.  Vol.,  688 
20  W.  B,.,  887 

1799-V,  8.  6. 

See   Laitdlobd   and   Tknabt— COMTItU- 
Tnov  OP  Bblatioh— ObrbbaUiT, 

[4  B.  I..  B.,  Ap.,  80 

1,  a.  I^Movtahle  propertg.—S.  7  of 

Begnlation  V  of  1799  oiJy  applied  to  tnoveahU  pro- 
pertv.    Shib  Bav  La£L  t.  Bai  Coovab  HmBB 

[6  W.  B.,  48 


-  Froperty  ofi*teitat»  mitl' 


eut  Aelrt—WidoK  tnilh  certifleate.—A  died  leaving 
a  widow  and  two  danghteri  and  property  ia  ea<ih  and 
Governinent  lecnritiee.  None  gf  his  hdn  being  pre- 
aent  at  the  time,  the  Magistrate  took  poeieerion  of  the 
property.  ff»!d  that  it  shoold  have  been  made  over 
to  the  Civil  Conrt  under  i.  7,  Begolatioo  V  of  1799, 
and  that  Conrt  iboQld  treat  such  property  ai  in  ita 
temporary  care.  Seld,  also,  that  the  widow  havin); 
obtained  a  certificate  under  Act  XXVII  of  1860, 
thongh  oppoecd  by  one  S,  who  alleged  lumself  to  be  a 
oooflin  of  the  deeatwed,  and  who  had  appealed  from 
the  deceion  ftanting  the  certificate,  the  property 
might  be  delivered  to  the  widow,  who  held  tie  certi- 
flcate,  on  her  furnishing  proper  eecurity  for  the  pnr- 
pose  of  indomnifyiog  the  appellant  H.  Abib 
HossKDf  t.  Bkactii        .  16  ^>  ^  802 

vn. 

Bee  LwiTATioir— Bbno.  Bbb.  VII  op  !?». 
[B.  L.  B.,  Sup.  "Vol,  Ap,,  10:  6  W.  B.,  100 

X  Dteree^Aet   VIII  of  18S9, 

t.  aw.— S.  206,  Act  Vjn  of  18R9,  ^d  not  apply  to 
decreet  under  Begi^atioa  VII  of  1799.  GOPAL 
Chahpxa  Dbe  v.  Pbw  Bibi 

[1  B.  I..  B.,  A.  C,  30 :  10  T.  B^  104 

-  Beng.  Beg.  VllloflSSl— 


Septal,  StTecl  of. — A  summary  edit  for  rent  under 
a,  IB,  Beftolation  VII  of  1799,  wa«  pen^ng  when 
Act  X  of  1869  came  into  t-na,  and  was,  therefore, 
governed  by  Begulation  VIII  of  1881,  t.  4  of  which 
declared  that  the  decision  in  the  summary  luit  should  be 
final,  subject  to  ft  regular  BOit  By  «.  1,  Act  X  rf  J8S9, 
Kegnlatinn  VII  of  1799,  as.  1  to  20.  and  Eefmlation 
vn  of  1831  were  rep  alrd,  except  as  to  proceedings 
commenced  before  the  date  of  the  Act  rorainn;  tuto 
force.  Stld  that  the  repealing  eecticiu  did  not  take 
away  the  right  to  bring  a  regnlar  suit.  Oobivd 
CHiwiiBa  MooiBBJiB  ".  Kama  Oubb 
[B.  L.  B.,  Sup.  Vol.,  986 :  S  Ind.  Jnr,  TS.  a,  110 

QOBIKI)  CSITBDHX  UOOKBBJBS   V.    EAT^A   QAZT 

(7  W.  B,  186 


2B- 


■  Utider-reideT' 


-^Sale 


defauH  ill  payneiU  of  rent— K  rdjat  holdina  a  jota, 
for  whiph  be  pays  a  particular  rent  to  a  Collector, 
who  hrlds  the  land  under  khaa  management,  was  an 
"under-renter"  within  the  meaning  of  a.  2G,  Begnla* 
lion  VII  of  179'>,  and  if  he  made  default  in  the  pay 
ment  of  rent,  the  proper  procedore  for  the  Collector 
was  to  cdl  his  land  at  the  end  of  the  year.  Brvoo 
EoPOHOOA  V.  DSEASaVB  UVBBVUIAK 

[18  T.  B.,  808 
1800-X. 


—  1808-ZI.  B.  1^  ol  (8). 

Cfooi  and  ei^eieni  cant* 

—Lmitatiom.—the  word*  "other goodandtniBcleirt 


l,zcdbyG00*^lc 


DiaBST  OV  CA8EB. 


caoM"  in  d.  S,  E.  18,  B^lstioD  II,  1803,  of  the 
Bengal  Cpde.includeinBanitjr,  whether  there  haabeen 
oriiacDinmiBainn  of  lunacy  or  the  lika  or  not  j  and  the 
vord  "preelndcd"  in  the  same  clauae  doea  not  meaa 
precluded  dnring  the  whole  term  of  tweltc  jen 
merely  at  its  cammencemeiit,  but  meana  in  cfled 
eluded  during  any  part  of  it.  In  computing  the 
twelve  yau'e'  period  of  limitstiou,  there  should  not 
be  reckoned  an;  time  elapiing  nhile  the  penoa  for 
the  time  bang  entitled  t«  seek  redresi  waa  not  free 
from  disability.  Tkou?  r.  £.  I.  CoxiiKY.  Dzob 
SOICBBB  «.  E.  I.  COKPAIT. 

[4  W.  B.,  P.  C,  Ul:  7  Uoor«'a  I.  A^  104 

xxxT,  8.  e. 

Si«  GsAira— CoHBTBTTOTioji  Of  Oraktb. 

[LLB^aiAu^ia 

XXXIV. 

See  MOETfiAeB— ACOOPMTB. 

[L  li.  B«  a  AIL,  BBS 
See   MOBTOAfli— Ebbb'bptioji— Mods  o» 

BsDUiraOa    AIO)    IlIABlXlTT  TO    FOEB* 

oLosuBB         .      I  Ii.  B^  8  AIL,  408' 

IiU. 

See  CoiTBT  OV  Waxdi. 

[L  I.,  a,  6  All.  142 

0  w.  a.  P.  G,  e 

1. 1..  IL,  as  AIL,  284 
1805-n. 

See  LnOTATioK— Bbrs.  Ria.  II  Ov  1805. 

— XH,  8.  34. 

,S««  JA9BIS  ,  W.  Bm  F.  K,  8B 

— ^ 1806— xvn. 

See  I^imiATion'  Act,  1877,  abt.  13S. 

[L  L IL,  16  Cftlo,  69S 

See  UOSTSASB — FoHEOLoeimB—BjaHi'  o» 

Fobbolobdsb  11  B.  L.  B.,  801 

i8«a  HOfiTOAQB — BBSiiOTioir— EiSEi   ov 

Rmdbhptioii. 

f7  B.  I..  B..  186: 18  Hoore'a  I.  A^  660 

5«a  Obwb  OB  Pmooi— MoBTOASB. 

[B,  Ii.  B.,  Sup.  ToL,  416 

S««Fbb-biiI7iion— BiOHTov  FBB-ncraoK. 

[I.  U  R,  11  AU,  164 


,_: Operation      of,       in 

Cbnprft.— K^nUtloii    XVXI  of  1806   anus  into 

operation  In  the  diitrict  of  Chnpra  on  September 

nth,  1806.   BuKBHirsH  Hobbud  v.  TvzssLcaiuBA 

[W.  B,  1864, 188 


See  Ldhtahok  Act,  1877.  abt,  183. 

[L  Ii.  R,  20  Calo.,  868 

See    MOBTOAOB  — POBBCIOBDBB— Dbkajtd 

AITD  NVFIOB  OF  FOBBOLOaUBB 

[L  L.  B..  4  AIL,  976 

See  MOBTaAGB — FOBBOIiOauBB— Eiqst  o» 

PoBBCKavBB  5  iEL  L.  B,,  888 

See  HOBTfiAai— Bbdbhftio^— MoDB    or 

Bbdbmptioii  afd  LiABntTi'  to  Fobi- 

OMBPBB      .    8  B.  L.  B.,  A.  a,  141 

[I.  L.  B..  3  AIL,  668 

L  Z«  B.,  e  All,  80 

See  UoBiaAeB— Bbsbiiftiox— BiaEi  or 

Bbdbiohov. 

[K  I..  B^  Sap.  Vol.  688 
I.  HB^  8  All,  20 
See  T&AKsraB  oi  Pbofkbtx  Act,  s.  3. 

[L  I..  B.,  6  AU,  262 
I.  L.  B.,  11  Oftlo;,  682 
L  L.  B,,  la  Cole.,  688 

B.B. 

See  Ldcitatioit  Aot,  1877,  abt.  ISO. 

[L  I..  B;.  14  AIL,  406 
See  LnfiTATiOIT  Affr,  1877,  abt.  183. 

[L  I^  B.,  20  Calo,  289 
See  LncTATioir    Aor,  1877,  abt.   144— 
AOTBBBB  FoBBBBBIOir. 

[L  Ii.  B^  11  AIL,  144 
See     Cabbb    uitdeb      HORTSAaB— Fobb- 

OLOSDBB-~DBKAini  ABS  NOTIOBOr  FOBB- 

oLoeuBi. 

Bet  HOBTUASB— FOBBOLOBDSB— BiSBI  OB 

FoBBOLOBCBB        L  Ii.  B~  16  AJL,  6B 

[L  Ii.  B,  28  Galo.,  228 

Ii.B,  aSLA.,  188 

See    UOBTQASB— BBDEXPTIOH— UODB    OB 
BESBMPTIOH  ABS        LlABILTFr        TO 

FoBBCJABCBB         L  li,  B,  8  AIL,  20 
See  Tbakbizb  ov  Pbofbxtf  Act,  B.  3. 

[I.  Ii.  B^  6  AIL,  262 

I.  lb  B.,  U  Colo.,  682 

Z.  Ii.  B.,  12  GaK,  688 

X  Z^  B,  14  Colo.,  451.  689 

L  Ii.  R,  16  Gala,  867 


-  Wirtio. 


offoreeloture — 


Year  i^f grave. — The  year  mentioned  in  ■ _„. 

ktion  XVII  of  1806  u  to  be  reckoned  from  the  date 
of  the  urdce  of  the  notice  of  forecloenre  under  that 
■eetioD.    UAHBBfi  Ckasdba  Sbh  v.  Tabibi 

[1  B.  I..  B,  7.  B,  16 


•  Petition  nnclwN— 


JcDIOATA— P  ABTIB8  — IkTKB- 

.  LiL.  B.,  3  Gftlo,  70S 


DigilizcdbyGoO^lc 


DiaiST  OF  CASKS. 


(    ?84    ) 


BSSQAL  'BEaVtiATtOS—toMnued. 

laio-zix 

Bm  Act  SX  op  lB6a,  B.  18. 

[16  B.  L.  B.,  Xe7 
1. 1..  IL,  le  CnlO.,  276 
Sat  iKsowiOHT    I,  Ii.  XL,  18  All,  S97 
1S12-V. 


-  Sotici 


of    , 


.  J'"' 


arrtan  <jfn»t — Dttrti  i»fomer  tint. — A  nit  for 
ftneu*  of  rant  ftt  »  mtMd  i»te  decreed  in  k  fonwr 
mit  may  be  muntuned  without  notice  andei  Be- 
gaUtioo  T  ot  1812 ;  the  decree  itielf  being;  held  to  he 
fdflcieDt  notice.    Bahjubttk'  Bobe  e.   Tbifooxi 

[W.  XL.  F.  B,  88 :  UAnb.,  886 :  2  Hay,  449 
BS.  fl  and  8. 

SmCaM  .        .   I.Ii.B.,I6Calc828 

[L  Ii.  B.,  17  Gala,  7flS 

Bet  EiTHjiironfBiiT  at  Rbkt— Nomoi  at 


Ste  APFUL— BlOtTKATIOlIS. 

[12  B.  Zl  B.,  866 

L Stiv.  Stg.  r  of  lasff 

—Bitpiat  at  to  riahf  to  nolhct  renti  of 
tuHvidtd  tttate. — A  &>pate  u  to  the  right  to 
collect  the  r^iti  of  x  joint  andivided  eetate  in  a 
cntkln  proportion  mart  be  dealt  with  under  CircnUc 
Order  Ko.  10  of  18th  April  1863,  and  ■.  26,  BegnU- 
tion  V  of  1813,  uunended  bj  Begnlatdon  T  of  18ST. 
S.  818  of  the  Code  of  Criminal  Procedore,  1S6I,  did 
not  appi;.  B^mmraixii  Doasu  c.  Qooboodobi 
Boi  18W.  B,,Cr,8e 

In  8.  C.  a  review  wai  applied  for  and  rejected,  and 
it  waa  held  that  a  conndentiion  of  the  right*  of 
prtntte  indivldnale,  and  not  onl;  the  btraerti  of 
the  pablic  with  reference  to  the  QcvenimeDt  rerenne 
or  atfaerwiM  ww  infllcient  to  bring  a  caie  nnder 
BegnUion  T  of  1813.  Qoobooi>ob«  Bot  d. 
Bakiviibinu  Doaan  20  W.  B,  64 


Biug. 


V     <tf 


IWff  —  Mawtstr  of  joint  undiviiUd 
Pototr  of  Jmdge. — A  Jndge  had  power  to  order  the 
penon  appdnted  Tmder  Beffnlatbn  T  of 
181S,  •.  26,  and  Begalation  T  of  1827,  to 
manage  an  ertate,  to  make  over  tlu  mrplni,  after 
pajmtnt  of  rerenne  and  other  nntgoingi,  to  the- 
pertoD  or  perwni  entitled  to  receive  the  game.  Ill 
THs  juTiKs  ov  1KB  pmnOT  01  Tsi  CoLLKnoB  or 
BVBOPou  B.  Ii.  &„  Sap.  Tol,  666 

[2  Ind.  Jnr.,  IT.  8.,  178  :  7^.  B..  978 


a,  Colltctor,   Fotiiion  iff— 

Stiig.  Beg.  V  of  1937—Poitefion  by  Collet- 
tor.—-^  Collector,  m  taking  charge  of  prop^T  which 
came  nnder  attaehinent  by  an  order  of  the  Civil 
Court  nnder  i.  6,  Begnlatian  T  of  1B12,  a*  modified 
b;  t.  9,  Begnlation  T  of  1827,  wai  held  to  bare 
taken  and  retained  charge  on  behalf  of  the  parUei 
entitled,  and,  nnlcM  and  nntil  anything  conld  be  ihown 
to  bave  ohaaged  tlit  itate  of  thing!  dnrisg  taeh 


BEirGAI.    BB-aUliATIOlT—lSU— V 

— ooncltded. 
attachment,  the  paitiei  in  pnMe»on  at  the  time  when 
it  commenced  mnit  be  held  to  have  continned  in 
pciieerion  throngboat  the  attachment.  Purcbawra 
mbieqcently  pnt  into  poMeieion  bj  the  Civil  Court, 
who  took  from  the  Collectorate  rents  relating  to  an 
antecedent  period,  did  not  thereby  exercise  righta  of 
ownerihip  for  inch  period.  SooxooaiTMA  Diixa 
e.  DuBP  Nabum  Bobs  .  .    12  W.  B,  86 


applicaUoQ    nnder   Act  VIII  of   1       . 

the  Jndge  ordered  the  attachmeot  of  certain  pro- 
pertiei,  and  thereafter  lent  a  precept  to  the  Collector 
nnder  BegnUtion  V  of  1827,  and  cidered  him  to  hold 
the  propcrtiet  in  qneition  and  two  othai  in  attachment 
and  to  appoint  a  ptnon  for  the  due  care  and  manage- 
ment of  the  Kune.  Seld  that  Begnlation  T  of  1837 
was  not  iatended  to  apply  to  any  other  caiei  of 
attachment  of  landed  property  than  thou  provided 
for  in  the  Begnlation  mentioned  therein,  and  the 
order  waa  therefore  made  withont  jnriadiction,  Coi> 
LIOTOB  01  NOAXAUiT  n.  PlZVTBLL       20  W.  B.,  78 


-  Be»ff.  S,eg.  V  of  1827-^ 


Power  of  Coilteter  afttr  order  mode  6y  Judge. 
— When  a  Jndge  baa  made  an  order  in  the  tenni  of 
BegnUtitm  T  of  1812,  *.  26,  a»  modified  by  Begn- 
latim  V  of  1827,  he  ii  frnttv  officio,  and  it  ^en 
lie*  npon  the  Collector,  ai  manager  and  holder,  to 
take  at  hie  own  proper  rigk  and  upon  hii  own  reipon* 
■il)ility  everything  that  he  finds  to  be  part  of  the 
joint  ertate.  Bah  Bitfoiku  Dohbib  f.  Oooboo 
DoaiBox  ™^ 


22W.B.,212 


-xnn,a.2. 


Bet  Cbib  L  I..  B.,  IB  Cale.,  888 

— '■ ZX«.6. 


B%ndi:—%.  E,  Begnla- 
tion XX  of  1813  (coDceniIng  the  regiatiation  of 
"  tMnda,  wimiBsory  notet,  and  generally  of  obliga- 
tion! for  the  payment  of  money  "),  wa!  not  applicable 
to  hnndii  m  other  nmilar  negotiable  mercantile 
■ecuritin.  BoieroB  ChubK  Do8b  v.  Pbbh  Cbcxd 
MiTTBa 4'W'.B„88 

1814-L 


See  ijyioBDjonos  o»  CiviE  Coubt— Bit- 
BirvB  CovBTB — pAXTinoir. 

[L  Ii.  B.,  4  Calc.  BIO 

2W.B..MlB.'61 

20W.B^i82 

X  Ih  B,  8  Calo^  128 

Set  CAni  rxDiB  FAxnxtoH. 


,y  Google 


(     WB     ) 


DIGEST  OP  CASKS. 
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B  BIT  a  A  I.  BBaUI.ATI01!r~-1814-XXZ 

— eowlttded. 

See  Si£8   70B  AKBIAB8  or  Bbtehcb— 

SBTTIHa  ASmB  SAIB— THKBG-irLAHTTV. 

[8  B.  L.  B.,  930 

See  aitl  »0E  Abbiabs   07    Rktbhub— 

SBTTIKO  AHIDS  SAIjB  — Otbeb  Obotiniis. 

[6  B.  I..  B.,  185  :  17  W.  B.,  81 


See  EKKAKCBwrar  or  Ebnt— liABrxmf 
TO  Enhikobmbkt— Lands  ooockbd  by 

BTTILDIKOS  Aim  GARTtRVH.  / 

\9B.1j.b^  a.  c,  es 


See  Pr.BiBBB— REwntrBATiOH. 

[1  Ind.  Jur.,  IT.  a,  SS4  :  e  W.  B.,  lOe 

sa.  18  and  31. 


See  Ohatwali  Tbhtbi. 

rUanlL,  117 :  W.  B.,  F.  B^  84 

14  W.  B»  20s 

I.  L.  B^  B  Gala,  888 

X  L.  R..  9  CaJe..  187 

L  lb  B^  aa  Calo..  158 

fi^  Lahv  AcqmBrnoH  Aox,  1870,  s.  &9. 

[18  W.  B.,  01 

—  i8ie-rs. 

See  Bbbsal  Act  TII  07  1 868,  a.  1. 

CI.  L.  B.,  14  Calo.,  440 
See  SaIiB  >ob  Abbbabs  or  Bbtbvtb — 
Ibcombbabcbs— A(jr  Xt  av  1859. 

[I.  Ii.  B.,  14  CbIo,  440 


'XI. 


See  HiKSC  Law — InsEBitAncB — Iupabt. 
iBLB  Pbopbbtt  8  W.  B.,  lie 

XTF. 

See  PBI30KS  Act,  XXTI  Of  1870. 

[4  IT.  v.,  4 

•  1817— V. 

Sm  Tbbajifxb  Tbotb  .  4  W.  B ,  MIb.,  8 

[7  Mad.,  150 

7  B.  !>.  B.,  Ap.,  8 

16  W.  B,,  63S 

XU,  m.  16. 

Sti  BTiDKaoB  Act,  e,  S6. 

[L  I..  B.,  as  Colo.,  886 
See  ETmBKOB  ACT.  8.  74. 

[L  I..  B.,  18  Calo..  SS4 
XX. 


See  CoirrBUiov  — CoNBEBaiONS  to  Poliob 
OFnoBBB    .  B  CW,  XT.,  687 

— : : — •■*'• 

Sm  Pbxax  Coup,  p.  1S6  .  7  C.  lb  B.,  676 


BBiraAL    BBOUI.ATIOZr-1617-XX 

— etHteludtd. 

— — Village  okoKkidar, 

Liahilitg  to  pay  vmgei  of — Land-eumer. — A 
TuUiUitf  en  the  piirt  of  a  Undholder  to  pay  the 
wa%ee  of  k  village  chowkidar  appointed  nndsr  ■.  21, 
BsgiUation  XX  of  18t7,  outnot  be  Infatrad  braa  the 
^t  that  the  chowlddar*!  nlar;  wai  fixed  bj  the 
heade  of  tha  village,  and  appartioned  amimg  the 
•evenl  houie-hnlden  wHhont  objectioD  made  bj  mi; 
of  them,  but  mnit  be  proved  in  ordo'  to  nutua  • 
mit  broBght  by  the  chmTkldar  agalntt  the  bad- 
holder.     CkiutiBB  0.  Pablab      .      18  W,  B.,  S86 

1818-in. 

5m  Aoi  or  Statb        .    8  B.  Ii.  B..  888 
See  Habbab  C0BFT7B. 

[8  B.  lb  B.,  892,  460 

1. —  Validity  a!— Act  XXXlv  of 

1860  and  Act  III  of  lasS-Arreti  of  native  tid- 
jeet^Poatr  of  Jndiao  Legitlature — 13  Oeo.  Ill, 
c.  63, 1.  36~S7  Oeo.  nr,  e.  143,  t.  &S1  Geo.  Ill, 
c.  70—3  J-  4  Will.  IV,  e.  85,  e.  rfS.— Begulation 
III  of  1S18  was  applicahle  on];  to  uatirei  and  those 
snhject  to  the  jnriaiUctioiL  of  the  pravincial  Courti. 
It  wai  paned  under  87  Oeo.  Ill,  c.  U2,  i.  28, 
not  18  Oso.  Ill,  c.  fiS,  B.  86.  It  wai  paned  by 
a  lefridatire  anthindty  having  fnll  power  in  that 
behalf.  ConiideriQic  the  cirauuBtanoei  under  which 
it  wai  enacted,  Act  III  of  1858,  which  extended  the 
effect  rt  that  Begnlalion  to  Calcutta,  wae  not  ultra 
mm.     Is  TBS  lUTTBB  0>  AMBBB  ErAH 

[6  B.  L.  B.,  89S 

a. — — —  ahXxxzv  of 

ISSO^AH  III  of  ISM.— Annming  the  power  of  a 
Judge  of  the  High  Court  to  iuae  a  writ  of  Aaiao* 
corpm,  and  aammitig  the  right  of  appeal  ^ainit  an 
rrdpr  refusing  inch  writ, — Seld  that,  it  appearing 
that  tbo  prismer  was  la  cnit^j  under  a  warrant  in 
the  f^rm  preunnbed  by  Ttegnlati-n  III  of  IRIS,  the 
detention  wae  legal.  The  detention,  to  be  legal,  need 
otilf  be  covered  by  an  actnally  eiiitinr  warrmt  of 
the  Oovernnr  General  in  Coancil  in  ue  form  pre- 
■cribed,  withint  regard  to  the  lawfolneaa  ot  the 
aneft.  The  Begolation  ii  not  conflned  to  prinoien 
of  war  or  forrignen  bald  in  oonflnemeot  for  politieal 
reaaou.  The  labitBiiee  of  Bagnlatdon  III  of  1818 
WM  expr<Mly  re-enacted  by  Act  XXXIV  of  ISSO  and 
Act  III  of  1 858,  and  therefore,  a*  the  remit  of  thew 
later  Ada  alone,  the  detention  would  be  legal.  ThoM 
Acti  are  not  contrary  to  the  power  oonfeired  on  the 
Indian  Legudature  by  S  &  4  Will  IT,  c  Sfi,  i.  48. 

In  TBB  VATTBB  Ot  AhBH  EnAB 

^  B.  I>.  B,  469 :  17  W.  B-.  Or.,  U 

8, Warrant  of  arroot  and  00m- 

mitmant  nader— X/f«cf  0/.— The  Governor  Qen. 

eml,  in  inuitig  a  wamukb  of  commitmoit  tmder 
Bejnilatton  III  of  1S18,  don  tiot  in  an;  way  act 
ju^cially  or  as  a  Conrt  rt  Tuetice,  nor  ij  he  to  be 
coniidered  u  haring  adjudicatrd  that  the  panon 
placed  under  prnonal  reetraint  had  beai  gtdlty  of 
•^me  epM'i&c  offence.  The  proceeding  11  not  In  the 
nature  of  a  conviction  of  uie  peraon  placed  nnder 
rertraint ;  therefore  the  person  so  placed  under  rea- 
ttaint  cannot,  in  any  fntnre  i«oceeduig  taken  agalBBt 


iizoabyGoo(^Ie 


DIGKT  OP  CASKS. 


<    ?8B    ) 


Ud)i  jdnd  thkt  be  baa  been  aboody  tried,  convicted, 
•nd  puniahed.    QusBK  0.  Amber  Ebait 

[0  a  Ih  B.,  86 


&#  SnTLBICflHT^BlQHT  TO   SSTTLBliEIIT. 

[6  B.  li.  B,  S28  note,  BS9  note 
8  B.  I..  R,  694 


8m  Sakad  .  .  la  B.  t..  R,  ISO 

B.80. 

Sb«    lOlTDLOBD    IFD    TBUANT— COMBTITD- 

TIOH  ov  Bblatios— Gevbkuut. 

[8  B.  Xi.  B,  Ap.,  8S  note,  8S  note, 

86  note,  87  note,  88  note 

jSa<  Pakih!) — FABnte  to    Svtth— Oov- 

BRKMnT  .        .    8  R  I-  B.,  624 

Set  Cahrs  ckssb  Besukftioh— Pbooe- 

VI,  BO.  8  and  6. 

SmFbbbt  4ir.W.,14e 

B.18,oL(a). 

Sea  Fbrbi  .        .  7  W.  R,  Cr,  82 

See  JuRusionoH  or  Citil  Codbt— Fbb- 

Biia  .     '   4ir.W^14e 

[B.  Ii.  B^  Sup.  VoL,  680 


-  vm.- 


5>r  BsnSlL  TENAXCT  AOT,  BOH.   Ill,  ABT.2' 

[L  It.  R,  28  Calo,  ISI 

See  LiiCTAnoH   Act,  1877,    abt.   144— 

ASTBSBB  FoMESBIOH. 

[1  Ii.  R.  18  Calo,  787 
See  Cabbb  VKSbb  Salb  V0%  Abbbabb   or 
But. 


ing  on  the  miniDdtr,anlenmadeitrictl;insccorduHre 
with  the  proviDou  of  B^nUtion  VIII  of  1819. 
Watsov  v.  Collbctob  09  BAJSBAaTB 

[SRLR,  F.C.,  48:18  Koore'B  I.  A..  160 


1S19  wu  iotended  to  sppl;  to  leuei  which  might 
bftve  been  avoided  by  the  grmntnr  or  hia  hein  dutuig 
the  time  that  Begnlation  XLIV  of  1798  wu  in 
force ;  but  which,  to  far  from  having  heen  avoided, 
had  been  acted  npoa  by  the  parties  uer  the  eii^Ta- 
tion  of  t«i  yean,  and  were  treated  and  considered 
ai  in  eiirtence  at  the  time  vhen  Begnlation  Till  of 
181S  wu  pa»ed.  Sbbo  Pbbsbas  Bnan  v.  Kally 
Dam  SniQE  L  L.  b!,  6  Calo.,  648 

■   SWi  for    BttU— 


of  1S10  ii  not  affected  by  the  Bensal  Tenancy  Act 
of  ISilE  { the  BegvlatioQ  being;  tpeoally  taved  firoin 


BBNGAL        BBGUIiATIOir— 1819-Vni 

— conlimed, 
ita  opention  by  i.  19G  (e)  of  that  Act.     Otasasa 
Kaktbo  Box  Bahaddx  t.  Bboi    koii  Dassi 

[LI.  R,17Calo.,lM 
as.  8  an    6. 


See  AfpbA£ — BflavtAriONS. 

[L  L.  R,  1  Oslo,  888 
6aL.R,188 

M.B. 

£«eAppE££ATBCoimT— Objrctioiis  taxxk 
voR  nsBT  TOO  oir  Appba^. 

[X  L  R,  90  Oftlo.,  86 
See  Cabbb  vinjBB  Sau  VOb  A&bxa&i  ov 

BBHT — SBTTDIO       ABIDE       SALE — IBBE- 

avuBirr. 

B.  1Z~" Fr<iflU"—Aif}%tt' 

m»»i  of  aeaomlt  ieUnee*  drfanlting  tenurt-halder 
aad  penon  wAo  hai  held  potititilHt  ai  mortgagee 
under  Seg.  VIII  of  1819,  e.  JS.— The  word  "  piolitB  " 
in  the  4th  clauu  of  b.  IS  of  Begnlation  VIII  of  1S19 
meani  that  which  I*  left  to  the  tennre-holdet  after 
payment  at  the  rent  of  the  tenure.  A  perton  who 
mten  into  pouetdon  of  a  tenure  a*  mortgajtee  under 
the  provisidDB  of  tlut  lection  is  bonnd  in  the  flnt 
place  to  pay  the  rent  dne  to  the  landlord  out  of  the 
collections  before  applyini;  the  lame  to  the  liquidation 
of  liii  own  debt,  and  the  defaulter  ii  not  to  be  liable 
for  the  rent  of  the  tenure  during  the  period  of 
the  pouewion  by  the  pemn  10  holding  it  bi  mort- 
ftagee.  Lau  BHAXm  Ceaitdba  Kabvck  v.  Laetf 
MoKDK  Saias    .  L  Zl  B.,  IS  Cal&,  186 

Ste  BbI'OR— Qbsbbal  Cabib. 

[aC.L.B.,414 


i.lA. 


B.  17,  oL  (Si—Arreari  of 

rent  of  a  patiti.—Bj  cl,  S,  B.  17  of  Bwulation  Vtll 
of  1819,  arrear*  of  rent  for  a  patn)  beGi^'conndered 

Knonal  debti,  a  pemn  who  waa  no  party  to  an  original 
cree  for  arrean  of  rent  on  acconnt  of  a  patni  cannot 
be  held  liable  for  them.  Iitsbb  Cbuitdsb  Baitxbji 
r.  Bbbait  CHinn>BB  Bot  l  Ha?,  474 


See    LmiTATiOB — Bbvs.    Bbs,    TII    o> 
1799    .    R  L.  B.,  8ttp.  VoL,  Ap.,  10 

— ' «.       18—Attaekm»iri-At- 

laekmtntfor  arrean  ofrtiU—  Wrongful  attaehwnt 


,y  Google 


DIQEST  OF  CASES. 


<    7*0    ) 


— Liahilitji  to  accoimt  for  receiptt  and  dithtn^ 
nuntt  «w^.— Under  BegfnUtion  VIII  of  1819,  K 
■enw&l  canoot  lie  deputed  and  landi  attached  nnder 
ita  provinonii  nulen  the  arrean  of  leat  clumed  ahall 
hare  been  actually  dae  for  an  entire  montli  before 
the  date  of  attachment.  Whenever  a  person  ii 
prorrd  to  have  exereiaed  the  pswer  of  attachmeot 
alladed  to  above  illegally,  he  is  bound  to  give  a 
true  aod  full  accennt  of  all  reccdpti  (unauthoTiied 
eewei  iU)t  excepted)  and  diBbunementi  made  bj  hta 
■genti,  dnring  hii  attachment,  and  oolj  incb  dU- 
bunementi  ai  an  ihown  to  be  neccMarj  and  bond 
fid»  can  be  alloved.  GoBiin>  Chuitiibb  Bttshofd  e. 
Allasux SHay,  S47 

isai-i. 

S«e  Sale  vor  Abbiabs  op  Bbtindb— 

SBTTDia  18IBH  Salb— Othbb  Gbouniib. 

[8  Uoore'B  I.  A.,  100 

leaa-vn. 

-  AaCABflariniBB  AotXIIIos184B. 
Set  CoBTBAOT  Act,  b.  W— Illboai.  Cow- 
TSAOTB — Illegal  Cbsibb. 

aAKi«,a07 
8  Agra,  880 

8m  EraAJfomiBT  ot  Bim— LuBiUTr 

10  BRUjrOBl»»T— <}BltIXAJi  LUSILITX, 

[L  lb  K,  16  Oalc,  BSa 
Stt  Brnnvoa  Act,  i,  74. 

[I.  L.  B,  4  Oslo.,  78 
8tt  OoyiBncBBT  OmoBBB,  Aon  or. 

[4  B.  L.  £,  F.  C,  Se 

Sat    JvKua)i(Tiio«    o»    Citil    Codkt — 
BsTBinn  CoDBTB— Fabtitioi'. 

[4  m.  w.,  ise 

7  N.  W,  9 
16  W.  B.,  687 

6  c.  I-  B.,  see 

Set  Cabbb  dnhbb  Limitation  Act,  1877, 

Sti  Balb  vob  Asbbabs  or  Bbtenvb  — 
IwoiriCBBAKaBS— Act  XI  of  1859. 

[14W.B^1 
ie'W.B..141 

Sm  SBTTLBJoar -HncBLLAKBoiiB  Cabbs. 

CaS  W.  B.,  4S8 

L  L.  B,  16  Calo.,  686 

See  Sbttlbubbt-^odb  oi  Sbttlrubkt. 

[2AgTa,8S8 

6  C.  L.  B^  S86 


Set  HvMnr  AvABD 


BENQAL  BIBGUIiATION— eoiUiaMif. 

isaa-  XI,  B.  8. 

See  JnBisDiCTiOH  oi  Citil  Coubi— liBSI 
AKD  Rbtbkcb  Suits,  N.-W,  P. 

[L  L.  B^  1  AIL,  878 

s.aa 


ae.  30. 83. 

See  Casks  uvdbb  Sau  bob  Abbbabb  o> 

BBTBiltIB  -  IVOCrxBBAHOBB-   BtVO,  BBO. 

XI  01  1822. 

— 1828 -TI.  B.  6,  oL  (2). 

See  Dakasbb— Ubabubb  avs  Absbbb- 
MBirr  oB  Daiuobs  -Bhbaob  oi  Cok- 
TRACT  8  Agra,  77 

■.  6.  oL  iA)~Contraet  to 

lOK  iadigo — Defamlt  I'a  eommg.—Heli  that,  in  a  ooti> 
tisct  to  BOW  io^go,  not  lOvlng  wonld  be  primdjaeie 
evidence  <^  dtibooeety ;  and  that,  in  order  to  claim 
the  boKflt  of  ol.  4  of  ■■  B  ot  Begnlation  TI  of 
1813,  it  wa«  necenuy  to  iltow  that  the  negUgeoM 
to  BOW  had  been  accidental  Lal  Uahokbs  Bibwab 
t.  Winoa  .  1  lad.  Jnr.,  IT.  B.,  S:  4  W.  B.,  es 

. ■ B,  8 — Joi'ai  UahUHy  i»  eo*- 

traet—Speaifle^tioit  of  liahililii.—Ta  a  init  to 
recover  the  nine  ot  the  produce  at  land  from  dafen- 
danti,  who  had  agreed  to  cultivate  it,  hut  had  f^lrd 
to  do  BO,  it  was  held  that,  a)  detendanti  were  jdntW 
liable,  a  ipedBcatlon  of  liability  wae  not  reqvlrao, 
as  the  case  did  not  come  within  a.  8  of  B^alaticn 
VI  of  1829.    MuiTKAJ  HuHTOM  r.  HmiBOir 

[la  W.  B.,  808 

i8a4-i. 

See  Bailwat  Covfaitt     10B.X..B.,a41 
iment  of  laud  tbr- 


Sea  BovXDABT 


merlyooonplad  for  OoTemmant  salt-worka. 
— Upon  the  relinqniahment  by  the  Oovemmc^   of 

lands,  within  the  amtnt  of  a  permanently  .eettiod  lamiii- 
dari,  contiunonely  Died  before  and  gince  the  perpetual 
aettloment  of  salt-warki  from  the  commeiieemeot  of 
■alt-making  by  the  Government,  until  after  the  pan- 
ing  of  B^i^lation  I  of  1824.  the  proviuoni  of  that 
Regulation  are  applicable  to  the  mutual  righta  of  the 
lamindar  and  of  the  Government.  Such  landi  were 
held  by  the  offlcers  of  the  Salt  Department,  in  tomi 
of  c1.  11  of  that  Begnlation,  "  ^ee  ot  imit"  and 
"  nnder  a  perpetual  title  of  oeeupaney,"  whether 
belon^ug  to  a  permanently-uttled  estate  or  not.  The 
force  ot  the  Begulation  and  the  right  of  the  Orovem- 
nientto  tweag  inch  Undi  are  not  ^ectedby  'khalari,' 
payment!  havinv  been  made,  among  other  compen- 
■alien*,  by  the  Government  to  the  umindar  j  and 
cl.  11  appears  to  contemplate  tome  rieh  payment. 
On  a  settlement  of  the  relinquiihed  laudi, '  khalari  ' 
paymrnte,  being  "  lumi  remitted  to  the  lamiodari 
and  to  be  allowed  in  perpetuity  "  within  the  meaning 
ot  cL  4  at ».  9  of  Begulation  I  ot  1824,  must  be  Mm- 
tinaed  to  the  lamindi^  ;  or,  if  a  lettlement  ahonld  b« 
made  with  othen,  be  BhonU  be  annaed  oaly  for  Qie 
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BBirOAl.      RSairi.ATIOir— 1834-1 

land  retted  b;  him.     Sbcbetabt   as   State  toa. 
ItTDU  UJ  CouHorL  t.  Abahbouoyi  Dbbi 

[L  L  B.,  8  Ctio.,  06 
Bevcning  the  judgment  of  the  High  Conrt  \a  & 
drcirion  unreported  (riven  »fter  remand  In  QvjAK- 
PRO  Nabaih  Boy  e.  Collbctob  of  JTidhapobb 

[28  W.  B..  167 
1826-VII.  8.  7. 

<S«  ATTACBHENT — MOEK    at  kTI/LCWSSI 

Ufh  Ibbroulabitibb  in  Attackmemt. 
[20  W.  B.,  433 

—  IX. 

8te  Act  XIII  or  1848.  I 

{10  Hoore'e  i:  A.,  BU 
a  B.  I..  R,  P.  0.,  Ill 
Ste  CoiXBCTOB,  JrBissicTiOH  op. 

l71I'.'W„30a 

XL 

See  Cabbs  umkbb  Accbbttoh. 
8t,  Act  IX  o?  1B47        .   6  B.  Z,.  B.,  85 
St*  BouKDABr  8  "V,  B,,  420 

Sm  Labk  Ac^uiBinoir  Act,  1870, 1.  89, 

[L  L.  B.,  II  Calo.,  696 

iSm   CASIB    VVDZB   LABDtOHB    AITD  Tki- 

«ra— Aocebtioh  to  TBimaB. 
See  Sbttlbkbitt— Efibct  of  Sbttibubht. 
[L  L.  B.,  90  Calo.,  788 
-XIV. 


Sta  SUTAD  .         ,         .  12  B.  Ifc  B.,  IflO 
XX. 

SwJoBuiHOTiON  o»  Cbiuivak  Couxtb— 

EtrSOFSAK  BlUTIBH  StrBJBCT*. 

[18  B.  LB.,  474 

— isae-xn 

8t»  SiAitr— Bbvsai,  BBavunos  XII  op 

1880  .  w.  B.,  1864,  see 

1827— V. 

See  Cabbb  bhseb  Bbboai  BsenLAiioN  V 
OP  1812. ' 

—  was-m. 

Bee  Vbrsal  Am  Til  op  1868, 1. 1. 

[I.  I..  B.,  14  Cslo.,  440 
See  Salb  POb  Abbbabb  op  Bivbhub— 
iHcnoBAnoBB- Act  XI  op  18GO. 

[I.I..  B.,  14  Calo.,  440 

8tt  SPBCUL  COXKIBBIOVBBB. 

[1 W,  H.,  p.  C,  20 

84t  Stbbbbbitvs  Sbttlbvbht   Bbotfla- 

TiOB  .    a  B.  1..  B,  P.  C,  88 

[4C.iW.lT,B13 


BEH-OAIi  EEaiTLATIOK- com7»^A 
183S-XXVIII,  B.  II. 

~r~    '      ^  ,,   „ Svc'eitiontomohwari 

tenuree.-S.  11,  Eegulstion  XXVIII  of  1828,  wquir- 
ing  aucpfflBionfl  _*»  mokurari  tenures  to  be  reported  to 
the  Collector  within  kx  month,,  referred  only  to  the 
jecnnty  of  the  revenue,  and  net  to  private  intererte 
Fbbitk  Nate  Chowdsbt  t.  Eoohj  Brhaht  Sihoh 
[W.  B.,F.  B.,  34 
— — — 182B-XIV. 

See  Skcubity  bob  Cobtb— Appeaib. 

[7Moore'aLA.,  4S1 

— ^lasi-vm. 

See  Bkn&al  Bbociatios  VII  ov  1799. 

[B.  li.  B.,  Sup.  Vol,  eae 

Set  Sale  fob  Abbbabb  op  Bbst-Inoi™- 
BBiifCKS     10  B.  L.  E^  189, 160  note 

—  lasa^vri. 

See  Mahomeban  Law— Dowbb. 

[a  B.  I..  B.,  S4 

1838- rx. 

5'(«ACTXniopl848. 

pO  Moore's  L  A.,  511 
Set    JvKisaiciiov  oB    Crm    Coubt— 

8  IT.  W.,  183 

[3  4^^,840 
c    „  4'W.B.,7B 

iiee  MoBiaAOB— AocovnTB. 

[8  Agra,  814 

See  Blaac  op  Soit— Awabds,  Stfttb   ooir- 

tTOBiBa        .        ,        .a  Agra,  840 

(7iT.w.,iee 
xrn. 

Set    JiTBisDicTioir    OP    Crm    Covbt— 
BsaiBTBATioN  Of  Tbhtbeb. 

[13  W.  R.,  897 

See  JcBIgDiOTTOK  OP  CbivIXIE  COCBT— 

Edbofbax  Britibr  Sifbjbctb. 

08  B.  L.  B.,  474 

*m  BiOET   OP  Sim— Ebchbtbatioit   op 

K*KB  .  18W.B.,897 


Scbtbt  Awabbb 


See  Cabbb  uirsEB  Bbft,  Sitit  bob. 

Act  X  of  1868. 

See  LnoTATioii  Act,  1877,  •.  14. 

[I.  L.  B.,  18  Calo.,  868 
See  Witedbawal  op  Suit— Srtra 

[I.  I,.  R^  21  Calo.,  438,  514 


I>aw. 

be  1-1  force   ii 

Baoot 


The  Bent  L»w,AetX  of  1859?^  Md't^ 
'"   i^^'^J:?"^  ^f'Wi  0.  Loom 


.  t  L.  B.,  7  CalcL,  440  note 
Jmjow   Stoma    Patwaseb    „.    Madhcb  Bam 
S     16  W.  a,  303 
2b  2 


Atoi  Bdbra  BncKuT 
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DIOBST  OF  CASES. 


not  to  be  in  force  b  the  Dehni  Bhoon  district.  The 
Dhoon  forme  part  of  "the  territoriee  not  aubject  to 
the  General  lUgulatioin."    Dios  c,  Hbbbltxkb 

[1  IT.  W..  186 ;  Ed.  1878, 280 

Bengal  Aot  VIH  of  1866. 

See  LiMiTATiOir  Aot,  1877,  a-  7. 

a  Ij-  B.,  17  Gala.,  363 
See    BiOET    OP    OconrAKCY— LoBB     ob 
FoBmiirBB  OP  Eiqht. 

[I.  L.  B.,  21  Cole..  1B» 

B.  a  (Act  X  of  1869, 8. 3). 

Set  Eabcutat—Fobm  OP  KABOLnfAT. 

P  B.  Xb  B.,  866 

■ ■ Suit  fbr  delivery  of  pot- 

taha. — The  Bout  Act  contempUtet  mits  for  delivery 
of  pottalu  by   raiyats  in  panenaion   only.     BkABCi 

CaCITDBB  SEIB  e.  OseBVOODSBBH 

[6  W.  B.,  Aot  Z,  66 
SB.  8  and  4  (Aot  X  of  1869,  sa.  8 

KOA*). 

See  Cabbs  ohobb  ElfBAKOimiiT  op  Binx — 

GXBnTlOK     ^OK      EHHABCBKBtT     BE 
DBIPOBM  f  AYHBHT   DP  BBHT,  Aim  Pbe- 

aitiiFTioTr. 
a.  e  (Aot  X  of  1869,  a.  6). 

SeeCAStB  UHSKB  BlfiHT  OB  OCOt'PANDT. 

B.  7  (Aot  X  of  1859,  a.  7). 

See    BiQBI    op    OcatrpAKOS— Mobe     op 

Acquisition  .WW.  B.,  662 

[26W.B.,U4 

8  B.  Xi.  B.,  166, 166  note 

1. s.  8  (Aot  X  of  1869,  a.  8>~- 

Tenant  taithiMt  right  of  occupanei/. — If  «  rwyat  luu 
a,  right  of  cccspancy,  and  ituista  on  that  right,  he 
impliedly  vndertskes  to  give  a  kabaliat  at  fur  and 
equitable  rates  if  hii  landlord  reqnireB  him  to  do  sc. 
Bnt  if  the  right  of  cccnpaoey  la  absent,  the  raijat  can 
only  remain  on  the  land  by  the  permiaaion  of  the 
landlord,  vit.,  on  mch  terms  a*  may  be  agreed  upon 
hetwed  the  landlord  and  hinuelt.  Strrro  Cetbh 
Gsouni.  0.  QoDRBB  Pebsead  Bot    18  W.  H.,  117 

a.   ■ — Sight  to  potlah— 

Agrtement  fixing  rent.— A  tenant  not  having  a  right 
of  cccnpancy  is  not  entitled  to  a  pcttah  under  s.  B, 
Act  X  of  1359,  nulen  there  is  an  agreement  nith  his 
landlord  fixing  the  rata  of  rent.  Nubttdbbf  Chuii- 
SBB  SiBCAB  r.  LAU.A  Sbbbb  Lau^    .  UarBh.,  3S6 

B.  10  (Aot  X  of  1869.  a.  e>. 

Set   KABinjxAi— Bbqdibitb   PbbixiiinA' 
BIBB  TO  Suit. 

[B.  "L.  B.,  Bm.  T0I4  26,  203 

W.  B.,  Aot  X,  2,  87.  60 

6  W.  B.,  Aot  X,  88 

St»  Kabflitat— Bbqdisitbb  PBBLDmABT 

TO  SOIT— TEUDBB  OS  POTTAH 

[MiirBb.,400 


—  a.  U  (Aot  X  of  1669).  a.  10. 

Set    SkALL    CiITBB    COCBT,    HoyUBBIL— 

J  nBiSBicTioN — CoHTB  t  or. 

[1 B.  L.  B.,  a  H..  13 

—  HawageeJOT  vifi- 

I  damages  mentioned 
not  penalties  in  van - 
ably_  to  he  decreed  against  perioiis  nithholding 
recdpts  for  rent,  bat  they  are  to  be  asoertained  by 
an  actual  enquiry  into  the  drcumitanccs  of  each 
particalar  case,  and  never  to  exceed  doable  the 
amaant  for  irbieh  receipts  have  been  withheld. 
Bashuobbb  Dbbba  0.  Bauiot  Shasa 

[3  Hay,  616 


damaget. — Under  g.  10,  Act  X  of  18G9,  the  power 
of  a  Judge  to  award  damages  for  recdpta  withheld 
is  discretionary  only  as  to  the  amount  to  be  awarded, 
'Ilie  tenant  being  entitled  W  law  to  double  the 
amount. paid  as  rent,  the  Ju&e  cannot  refuse  Mm 
costs  on  the  pvand  that  he  bad  demanded  double 
what  was  due  to  him.  Zoouxbboosfhnibba  Eha- 
HDU  «•  Phillipi.  Savut  Au  Esah  e.  Pbilupb 
C1W.B^290 

8,   i£oneg    paid    oi 

rent. — Damages  under  a.  10,  Act  X  <d   1869,  are 

recoverable  only  in  respect  of  money  actually  pud  as 

rent.    Scubbha  Bbbbb  r.  Eotlabh  Chuhdkb  Boy 

{6  W.  B.,  Aot  X.  79 

4. Beceipl.—A  chal- 

lan  bearing  a  mublulibundi  or  total  in  figures,  and 
same  mtii,  not  a  signature,  of  the  tebsildar,  is  not  a 
"recupt"  within  the  meaning  of  s.  10,  Act  X  of 

1859.       JOHBBBOOOIIBH    MlBOUES    f.    UABBK    PbH- 

BHAD  SiflOH     .  .  18  "W,  B.,  23 

a.  13  (Aot  X  of  1869.  8.12). 

See  Pabiibb^Pabiiis  to  Soitb — AaBnia. 
[16  W.  B.,  364 

a.l4(AotXofl8B9,«.18). 

See  Eheikcbkebt  op  Bbnt — Notiob  op 

Ekhakcbkbht. 
See  Lbabb— CoNBTBUonoH. 

[I.  L.  B.,  14  Ctac  99 
B.  16  (Aot  X  of  1859,  a.  14). 


!.  16  (Aot  X  of  1869,  B.  16). 


See   EBHAKOBUBtlT  OP  BEITT— BZBVPXIOH 

PBOU  Enbamoembht  bx  uiopobm  fat- 
iOBi  OP  Bbbt  Ain>  PBEBUMPnoH — 
Gbvbballe        .    8  K  Ik  B..  Ap.,  40 

i8««    BUHABCniBHI    OP    liEBT — LlABILITI' 
TO  ENBAHOBKBHt — DBPBtmBHI  TALITK- 

PAiB  16  a  Ik  B.,  ISO 

as.  16  and  17  (Aot  X  of  1869, 8B.  16 

and  ISf—IHtlrielt   to   whieh  permanent   ttttle- 
mtnt  hat  not  beta  eattntttd — Snrborakari  tetmrtt 


iizoabyGoo(^Ie 


DIQEST  Ot  CASES. 


(    746    ) 


ID  CnHaek — Tra*tferable  Itnurei. — The  proviffloiu 
of  u.  IS  uid  IG  of  Act  X  of  1869  apply  to  the  whole 
of  the  Provinces  of  Bengal,  Belur,  Oriu*,  Mid 
Benarea.  and  not  onl;  to  nich  of  the  dlBtiicte  in  those 
provinceB  to  wluch  the  Peimsnent  Settlement  has 
been  extended.  Sorbonksri  tenure*  in  Cnttkck  tie 
pennsnenti  heieditarj',  and  tranifenble.  Sasda- 
NVNDO  Ilun  d.  NowBAirrAic  Maiti 

[8  B.  L.  B^  2B0 :  le  W.  R,  268 
B.  17  (Aet  X  of  1869,  s.  IB). 
See  EsHAHOauBiTF  or  itBtn-^ExmrnOK 
TROM  Em&anoiiunt  BY  unhobu  VAr- 
Jnj(T  ot  BiHT,  Ain>  Fbibckptiok — 
GinEBALLE     .    L  L.  B.,  4  ColB,,  TBS 

Set  EKHAirOBOTIfT  01  BBHT— BXBIIPTIOK 
raOX  ENHAHCniBXT  Br  DimOBK  FAI- 
KBNT    OP    BbHT,    and    FBIBCHPTIOH — 

Pboov  ov  ttfnvoBK  PAYviNT. 

[8  W.  B.,  384 
2SW.B.,487 

B.  18  (AM  Z  of  1869.  s.  17). 

See  Cabbb  uhdkb  EKKAvantEin  or  Gbnt 

— GBDUKDB  OT  ENaAttCBVBKT. 

B.19<ActXofl8B9,  B.16). 

See  ABAiiliBirc  or  B.xwi. 

[17  W.  B.,  4W 

1  Ind.  Jut..  O.  S.,  7 

I.  U  B.,  U  Calo,,  284 

See  LnmiTioR  Aot,  1877,  abi.  120. 

[L  L.  B^  U  Calo,  284 
B.  SO  (Aot  X  of  1868.  B.  18). 


B.  21  (Aot  X  of  1869,  B.  20). 

See  Caub  vnsbb  Ikibbbbt— Abbbabs  o; 


UBge  in  the  pergnnnah,  and  not  to  the  eatabliehed 
nnge  between  the  psrtiea.  CxYtvmo  Chuksbb 
Box  fi.  Ebsabhatb  Hot  .  14  W.  B.,  88 

B.  22  (Aot  X  of  1869,  b.  21). 

See  Iuun>iri)Ri)  add  Tbhahi— Ejboticbhi 
— Qbhekauz  .  I.  Ii.  R.,  14  CbIo.,  88 
See  Bio-HT  or  Ooodfavoz— Lobs  ob  Fob- 
vBiTUBB  or  BiaHT. 

(L  I-  R.,  e  Ctdo.,  612 

a.  23  (Act  X  of  1868,  a.  28). 

Sm  Bbobitbb    .  L  Ii.  B^  11  Gala,  496 
B.ae(AotXofl869,B.27). 


BENGAL  BEITF  AOT.  Tin  OF  1809  (X 

OF  1869)— <oii<imHHt 

See  JlTBISDIOTIOB  OB  Cim.  CouBi— Bb- 

ouibaxiob  or  Tbhcbbb. 

[1  B.  L.  B^  A.  C,  176 
See   Laitslobd   ahs  Tbvaiit— Alibra- 
TiOK  OB  Coin>tiioKB  OB  Tbnahoy — Di> 
TiaioH  0?  TBmjBB,  eto. 

[8  B.  L.  B..  A.  C  848 
16  W.  B..  820 

See  Bm  JnplOATA— COKPBTIHI  ConBT— 

Bbtbhub  CoiTBTa. 

[4  a  I..  R,  r.  B..  48 

L  Seffielralien  o/  te»mn, 

— A  patnidar  ii  not  bonnd  to  split  np  a  tennre  and 
to  record  Kpanktel;  the  jnmma  payable  by  the 
bolder  of  a  share.  Instead,  alio,  of  the  latter  bring- 
ing a  snit  in  the  flrit  instance  to  compel  the  p«tsidar 
to  register  his  share,  he  ihould  have  made  an  applica- 
tion for  registration  to  the  patnidar  nnder  s.  S7, 
Act  X  of  1BG9.  Bhoobuttbb  Bot  r,  LTkbtoa  Chcsb 
Barbbibe 17  W.  B,,  186 

2.  ■  Stffietration   of  trau^fir, 

—The  purchaser  of  the  rights  and  intercats  <d  • 
naltivator  is  not  bound  nnder  s.  27  to  notify  bis 
purchase  to  the  lamindar,  SvrrBflBC&nMDBB  Bo7 
T.  HUSSOOSOOSITH  FaCIi  Chowdrbt 

[W.  B..  1864.  Act  X,  81 
-  SoK-rtgittration    of 


Iranifer^Knoipledge     hg     __ _^ 

nizanco  or  inpposcd  ci^nizaace  by  the  lamindar  of 
the  fact  of  a  party  having  parchaaed  a  tennre  Is  not 
safficient  to  core  the  defect  of  non-registration  of  inch 
tennre  in  the  lamiadar'i  aheriita.  3abeibb  r>.  £au 
Coouab  Boi  .  W.  B.,  1864,  Aot  X,  98 


4_  Tranifero/  tenur         .^., 

tratio*  of  t«BOM.— The  tranaferee  of  a  tennre 
not  in  possession,  instead  of  depodting  the  rents  in 
Court  under  this  section,  ahonld  take  steps  nnder 
B.  27,  Act  X  of  1859,  to  regiiter  hb  transfer  in 
the  ijierista  of  the  zaniindar,  and  to  applv  to  the 
Colleotor  in  case  of  the  refuMl  of  the  lanundsi  to  do 
so.    DuLU  Grand  v.  Ubebr  Chaitd  Sahoo 

[8W.B«188 


-  Ten 


oi 


»fet- 


mediate.  —  Where  the  tenure  is  not  one  "  intermediate 
between  the  mmindar  and  the  cultivator,"  s.  27,  Act 
X  of  1859,  don  not  apply.  Uiu  Ceabah  8btt  e. 
Haxi  Pbosad  Hibrt  .  .  1  B.  Ii.  B^  a  IT,,  1 
WoOMA  Cbubh  Sbtt  «.  HrsBB  Pbbbbas  Hibbbb 
[10  W.  B,  101 


-   Ee3i> 


oflramf 


fir  <f  te»%re~IiiteTmedi<ae  teimm.—Jn  deter- 
mining whether  a  tenure  is  a  permanent  transfer- 
able  intercft  within  the  meanii^  of  s.  26,  Benga- 
Act  Till  of  1869,  the  iaaues  should  be  so  framed  as 
to  ruse  distinctly  the  question  whether  the  tenorel 
was  an  intermediate  one  between  the  landlord  and  the 
raiyat,    Shxbchdbith  Sbh  v,  Johakdeoh  Dn 

[10.LB,.S87 


7. Mortgagee 

oUained  foreelotmre.—Whim  iha     nwrtngM 
a  jote  obtwni  i  fondonn  decree,  it  ii  bu  d 


Imi 


dn^ 
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DIQESi:  OF  CASES. 


BENGAL  BBNT  ACT,  Vm  OF  1869  (X 

OF  18B8) -cent  latMi. 
under  a.   26,  Bang«l  Act  YIII   of  1869,   to  have 
big  uBine  rcgiitered  iu  tlie  lenor's  abcriRta.    Watsoh 
c,  QOMRBE  Chubbbb  Sahoo  .  8  C.  Ii.  B.,  340 

—  a.  37  <Aot  X  of  1889,  a.  80). 

Sea  BBHQALTmiAiroEAoT.acH.  III.abt.  3. 
[I.  L.  B.,  le  Calo.  741 


ander  Benesl  Act  vHI  of  1869  to  rtcover  pone*- 
■ion  of  lana,  on  the  ftUegation  th«t  the  pluntiffi 
h&d  acquired  &  right  of  occupancy,  uid  liad 
lieen  diipoufsted,  the  Conrt  fallowing  the  inter- 
pretation of  'jew'  given  in  Act  I  of  ISfiS, 
— Seld  that  the  computation  of  the  limitation 
moit  be  Bccortfing  to  the  Engllih  caUndar.  Khahbo 
Mahdax  c.  Pkbvul 

[9  B.  Z..  B.,  Ap.,  41 :  18  W.B.,  403 

S.  Suit     for      illegal 

estcution  of  rent.— The  fact  tliat  incidentally  tho 
gennineneu  of  a  kabaliat  has  to  i>e  determined,  does 
not  make  a  auit  for  ilUgaL  riaction  of  rent  one  not 
determinable  onder  tho  Bent  Act.  KAaHSK  Eam  v. 
UuHQA  Pbbehad  .  3  N.  W.,  804 


eollected  tutdtr  leaie. — A  iuit  for  exceu  renta 
collected  under  a  leaie  nndei  which  the  leasee  was,  in 
eouaiderstion  of  a  certain  anni  of  money,  to  pay  the 
QoTernment  revenue,  and  reimbnise  himself  from  the 
remainder  of  the  aueti,  and  which  provided  for  an 

ct^nizable  ander  the  Bent  Act  as  a  tnit  for  illegal 
eicenof  rent,     Sbobapci  Ali  t.  Bauean 

[W.  K.  1864,  Act  X.  S3 

Fkobdhouoxbb  DosBiB  r,  Soohskb  Cookasbr 
Ubbia  .  3  W.  B.,  Aot  X,  80 

Hadhcb  Chunobb  BisTABUTTON  0.  Taba  Soom- 
DESBB  QOOPTANIB  .  3  W.  B.,  Act  X,  82 

NiuioKBE  SnaH   Did    e.  Shasoda  Fbbshad 
HooxBBJBS  .  Id  W.  B.,  178 

4. Suit    to     ricotir    exceii 

of  rtmt—Aet  X  of  1859,  u.  10  a»d  23,  cl.  fl- 
Exaetion  of  tun  i»  txcaii  of  rent, — Contempora- 
neously with  tbeeiecationof  a  pottah,  it  was  verbally 
a^eed  tliat  the  tenant  should  supply  the  lamindar 
with  a  certvn  quantity  of  rice,  and  that  a  deduction 
fhould  be  made  from  the  rent  reserved  in  reapect 
thereof.  The  lammdar  took  proceedinga  agunst 
the  tenant,  nnder  Begulation  VIH  of  1819,  for  the 
recovery  of  the  eutire  amount  of  rent,  notwithiiand- 
iug  the  tenant  had  supplied  the  rice  and  was  entitled 
to  the  reduction.  The  tenant,  witbont  contesting 
his  liability,  or  demanding  an  investigation  aa  to  the 
amount  dne,  paid  the  entire  amount,  B'ald  that 
thia  was  not  "  an  exaction  from  theraiyatof  a  aam  in 
eicct*  of  the  rent  specified  in  the  pottah  "  witlun 
the  meaning  of  a.  10,  Act  X  of  1B&9  (Bengal  Act 
VllI  of  lob9,  B.  Il),Bndth>tasaitwasnatm^ntaill- 
able  in  respect  of  it  under  the  Beat  Act.  Chcvsbb* 
uoiru  Chowibain  v.  DEBinDiniiAUTHBor  Chow- 
PBK         ,        .         ,  Korcth,,  430:  3  Hay,  619 


HEKGAL  BENT  ACT,  Tin  OF  1868  <X 

OF  1869)  -eoutiimtd. 

6.  S%it  agaiiui  iamindarfbr 

fxceit  re»U  eolliHad  under  tar-i-pukgi  liatt. — 
A  lamindar,  after  he  bad  granted  a  mr-i-peshgi 
lease,  collected  the  rent  from  the'  raiyats.  Stld 
that  the  leasee  was  entitled  to  recover  from  the 
lamindar  the  amount  ef  nnts  so  received  in 
excess  of  the  rent  dae  nnder  the  lease,  and  that  a 
suit  to  recover  inch  excess  was  ptopetly  institnted 
under  the  Bent  Act  BAKrBBBHAS  Vooci  v.  Bav- 
TOBDL  Sisaa         ....  Harsh.,  865 


- — - — ^  ■ —  Sitit  bg  nh'leitei   to    i 
I   leitor  malilcana   lehiek  Ae  oat  ce 
-A  suit  brought  by  a  sub- 
lessor the  amount  of  malikana  which 
be  was  compelled  to  pay,  and  which  was  properly 
payable  by  lua  lesaor,  is  not  one  for  ill^al  exaction 


8. 8mt   for    naf   iliegalls 

exocferj.— FlvnijS  took  from  defendant  a  lease 
of  a  certun  quantity  of  land  at  a  stipulated  rate- 
Finding,  however,  that  the  land  fell  short  of  the  quan- 
tity specified  in  the  lease,  and  that  defendant  not- 
withstanding realised  the  fnll  rent  from  him,  he 
obtained  B  decree  for  abatement  nnder  Act  X  of  UI59. 
The  present  suit  was  brought  for  the  excess  rent 
levied  from  plsinlitF  between  the  date  of  taking 
posaewon  and  of  the  Act  X  decree,  B»ld  that,  if 
the  suit  did  lie  at  all,  it  would  be  a  suit  for  an  ill^al 
exaction  of  rent,  and  ahonld  be  brought  nndci  the 
Bent  Act,  SCBBo  Cbcubbb  Doss  e,  Wooiukcthd 
Hot 11 W.  Bq  413 

9. Stat  to  rteottr  mo%eg  if 

S'iited  to  pan  rentt. — A  snit  to  recover  money 
posited  with  the  defendants  to  be  applied  in  pay- 
ment ot  rents  (the  deposit  bavingbeenunsncceMfolly 
pleaded  in  a  suit  for  rent)  should  not  be  brought 
nnder  the  Bent  Act  Dabbb  Oolax  SorSB  e. 
CanHSBB  Kamt  Mooubjbb  ,        ,  8  W.  B,  109 

10. — Suit  for  BSOMy  paid  is 

exetti  of  road  eeu — LimitaUmi  Avt  (XV  of 
ISTTJ,  loh.  II,  art.  96.— In  a  snit  to  recover  money 
alleged  to  have  been  paid  by  the  plaintiffs  to  the  de- 
fendants in  excess  of  the  rim  demandable  by  the 
latter  from  the  former  on  account  of  road  cea, — 
Slid  (reversing  the  decisions  of  the  Courta  below) 
that  the  init  was  governed,  not  by  the  special  law  ti 
limitation  contained  in  %.  27,  Bengal  Act  VIII  of 
1869,  but  by  art.  96,  sch.  II  of  the  Limitation  Ad,  XV 
of  1877,     Uathdba  Hath  Kchiiii  e.  SlUL 

[L  L.  B,.  13  Gala,  888 


11.  " 


S»U    for 


reid — Land,    Dilutiation   i^ _„rw- 

<ment  of  jumma  and  lofnnd  of  excess  rent*  paid  ea 
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DIGEST  OS  CASES. 


Bccoimt  ot  dilnviated  Unda  U  cogniuble  under  the 
Bent  Act    Bakbt  e.  AKBOOL  All 

[W.  B^  1884,  Aot  Z,  64 

12.  ; ;—    Suif  for    aiatment    qf 

rtnt. — So  Uft  niit  lot  abatement  ot  rent  bj  a  pat- 
nidw.  HiH  Odbobikei  Domki  d.  KHirnrx 
CsuNDBB  Oaoai  .  2  W.  B,  Aot  X,  47 

Fbosuvouoibb  Doubb  c.  SooimuB  Coohabbi 
Dbbu  ,  2  W,  B.,  Aot  X,  80 


18.- 


S»il   for   ahattmant    of 


rent — Land  lold  viih  erroneotu  daicripti 
Where  A  convoy*  to  £  «□  intereit  in  land  under  a 
deaeription  ai  to  title  which  tome  out  to  beerroneona. 
a  luit  bjr  B  againrt  A  foi  diminution  of  rent  on  the 
ground  of  the  erroneona  deicription  ought  to  be 
hmught  under  tho  Eent  Act,  Neblhodxt  SmSH' 
D>o  v.  GoUKJB  Stuabt  &  Co. 

[1  Ind.  Jnr.,  17.  &,  866 
6  W.  B.,  1S2 

14.- 


SKI*    for    alalentia     of 

rtntSvictioH  from  part  of  tenure.— Jn  a  aoit 
by  tenanta  for  abatement  of  rent  in  conaequenee  of 
having  been  tliapoaaeaaed  of  two  nanxsha  irUoh  were 
incltided  in  their  leaae,  aDd  for  which  leparate  rents 
woe  fixed,  the  landlord  pleaded  limitation.  Seld 
that  Bengal  Act  V  III  of  1869,  e.  27,  did  not  apply  to 
a  case  of  ttua  deacription.  In  auch  a  caae  the  eviction 
niight  either  give  the  tenant  a  cmnae  of  action  for 
damagea  or  enapend  the  rent  during  the  time  it  laata. 
In  the  latter  caie  the  canae  of  action  would  not  ariae 
nntil  the  landlord  aought  or  threatened  to  recover  rent. 
AiToauoB  e,  NaMOHH  Svina  Dio 

[20  W.  B.,  347 

IB.  -— S»it    for    abateMtnt    of 

rtnt—Bn^  for  diclaration  ofliahility  to  pay  leu 
rtKt.-^  A  anit  by  a  tenant  againet  hie  original  feaaon 
for  a  declaration  that  he  ii  not  liable  to  pay  Uiem 
the  whole  rent  'payable  under  hit  pottah  in  oon> 
aeqnence  of  a  third  penDQ  having,  anbicquentlv  to 
the  grant  of  each  pottnb,  by  anit  eatabliahed  a  right 
to  a  ahare  of  the  rent,  ii  not  a  suit  for  abatement 
under  Bengal  Act  VIII  of  1B69,  and  therefore  not 
anbiect  to  the  rule  of  lindtation  pretcribed  by  a.  27  of 
that  Act.  Chahs  Mohi  Dabi  r.  Lozinath 
CHAimn  ' .  6  C  lb  B.,  484 


land  agalnit  a  tenant  who  haa  told  hia  righta  and 


17.- 


.  8  W.B.,  AotZ,7& 

-   Suit  for  land  wU\h.«t  on 


it. — if  the  land  i»  the  inbatantial  thing  let 
Uie  mere  fact  of  there  being  a  bat  on  it  wUl  not 
prevent  the  anit  to  recover  poaaeaiton  from  the  toiant 
being  bnmght  under  the  Bent  Act  HATiniaiirBB 
DocsiB  0.  HABASHini  Do«s    6  W.  B.,  Aot  Z,  60 


Snit    for     ^teimanl.— 


[w.  a,  1884,  Aot  X,  eo 

Kau,t  Dobb  Baxbbjbb  r.  Borojialbb  Doai 

[W.  E.,  1884^  Aot  X,  61 

Obhox  Caws  If swobb  v.  Sbutzdhcb  Baosbb 
p.  W.  B.,  101 

UoDHoo   Soosmr   CBDOxzBBrirr    r.    Nmm 
BAwut 1 W.  B..  196 

Beuosobittty  C&vks  Mooikbjbb  t.  Hdboko* 
Binr  Hooebbibb     .  8  W.  B^,  Aot  X,  K 

Tbbluoe    Cevndbs   Obwal   r.  OouBasnuDBB 
Shaba  .        .      2  W.  B.,  Aot  X,  100 

19.- 


i  for  ejectment  ot  ■ 
rriyat  who,  the  plaintjft  allegea,  poatenei  no  right 
of  occupancy.    Bttdbbb  Dqsb  s.  Hukwakt  Sdtqk 
[4  TS.  W.,  89 

20, . — .  Snu  where  the  tenant  it 

«a  mere  tenant-at-will.    Ooob  BffzaH  c.  Cbooknoo 
1  Agra,  Bev.,  70 


land.—  k  anit  to  r    . 

the  plaintiff  alleged  he  had  leased  to  the  defendant  as 
manager  of  an  indigo  factory,  and  al»>  of  other  Isnda 
over  which  be  had  given  a  inr-i-peahgi  leaae,  should 
not  bo  brought  under  the  Bent  Act.  Maoposald  e. 
Bajabah  Bof 

[8  B.  L.  B..  Ap.,  88:  U  W.  B.,  871 


■    Snit  . 


r  potsuiion    qf 


land, — Kor  should  a  anit  by  a  landlord  to  recover 
poaaeanon  of  land  from  a  ruyat  who  had  ceased  to  pay 
renta.  but  whom  the .  landlord  had  omitted  to  sue 
when  he  JSrat  ceaaed  payment,  and  set  up  an  adverse 
title.    SziB  Pebbhah  CHVOKBBBimT  D.  Hiii>DUir 

UOBITH  CEOOaBBBUTTX 

[W.  B.,  1864,  Aet  Z,  80 


88.  — Snit  for  potmttion  afler 

ttlablitiing  tiilt.  —  A  tnit  agvnrt  a  raiyat  who  sets 
up  title  as  tenant  to  a  hostile  lamindar,  agi^nst 
both  of  whom  [as  defendants)  the  plaintiff  estab- 
lished hia  title  to  the  land  of  which  he  sum  to 
recover  poaseauon,  is  not  a  case  that  falls  within  the 
Act.    Faebbb  BoHOiuir  v.  Bhabosoossiby  Dabba 

[1  w.  B.,  ssa 


24.- 


Suit     for     pouetiion 


agaiml  alleged  treipaiier  w\o  telt  ap  a  permanent 
raigali  tenure. — Nor  i«  a  init  which  is  brought  to 
recover  poaaession  of  lands  with  mesne  profits  from 
one  who  ia  alleged  to  be  in  poaseaaiou  as  a  trespaaaer, 
notwithstaudiug  the  defence  aet  up  ia  that  in  reepect 
ot  part  of  the  land  the  defendant  haa  a  permanent 
luyati  toi,arc.  HABi  Nath  Das  r.  Asienr  Au 

[6  a  L'  B,  Ap.,  118 :  16  W.  B.,  171 


lizcdbyGoOt^Ic 
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iHOiST  OF  CASKS. 


36.  - 


^i^tforpo. 


r.— Where  pJwntirf  alleged  th»t 
(tetendaut  tm  s  tretpuser,  and  on  the  ground  of 
that  tT««pau  nied  tor  ponesnon,  the  init  ahoold  not 
be  bran^t  under  the  Bent  Act.     Kobin  CaciTDBB 

KOY  CHOWDHKY  c.   HHOWiBBB  FSBaHAD  DO8B 

[W.  B.,  1864,  Aet  X,  62 
QoBisi)  Chcitdbb  HozooHDiB  r.  ButirHBHimBB 

DotBBi 2  W.  B.,  6 

'  Buraa  Madhcb  BiifEun  v.  3ar  Eisebm  Uoo- 
sBun    .  ,        .    4  W.  R,  Act  X,  18 

SS>    iS»»(  (o  ^ect  raivai- — A 

■ait  by  a  »*miiirt»r  to  eject  a  ruytit  vho  balit  on 
after  the  period  of  his  lease  lb  not  cognizable  nnder 
the  Bent  Act.     BU)Ai  Au  n.  SADUVtrmau 

[3  B.  L.  B.,  Ap.,  101 :  12  W.  R,  87 


cDQpsnt  by  tnnifei,  whom  ^  landlcrd  does  not 
recognise  ai  hii  tenant.  TAXAMOim  Dogasi  r.  Bib- 
BiantR  HozoowMX  .  1  W,  B.,  86 


sa  - 


\  proprietor  for  poweaiion  and  ejectment  of  the 
lewae,  on  iho  allention  that,  by  cascelment  of  hit 
lease,  the  le«ee>  after  having  resigned  hie  lease,  hai 
forcibly  taken  pooenion  of  the  demised  property. 
Eafabtoollah  Kkak  v.  Fuitbh  Au 

[1  A«ra,  Bavq  SB 

26.  Bnit  for   ^tetmtmt  for 

fofjiiivt  fty  tramfir  of  <Ba»rs.~Unleu  it  be 
piored  that  by  express  contract  or  Ibcal  coitom 
an  alioiation  by  the  tenant  by  way  of  sale  or  tnort- 
gage  renders  the  holding  liable  to  be  forfeited,  a  mit 
for  ejectment  on  nich  ground  ihonid  not  be  brought 
under  the  Bent  Act,  bnt  the  remedy  of  the  zamindar 
is  by  svit  to  have  the  trannction  set  adde.  R&k- 
suL  e.  jAJfUY  DoBir  .  .  s  Agra,  274 

NircHOo  V,  Dam  Sdhai  .  S  Agra,  278 

IiUK  BcEBH  o.  HooB  Au    ,      8  Agra,  Bev.,  8 

80,    Suit  for    rJectMeni  for 

fotftilun  Sy,  Iraiufir  of  ttnure.—A.  snit  for 
ejectmenb  agunit  tenants  who  are  alleged  to  have 
illegally  alienated  their  t«nant  rights  cannot  be 
brought  nndcf  the  Bent  Act  against  the  vendor 
beoKose  he  is  alleged  to  be  ont  of  possession,  nor 
against  the  vendee  because  he  is  not  the  plaintifTs 
tenant.  Cfirvius  Skae  v,  Ibhbbb  Pbbbsas 
NABAiNSiHaB  4  IT.  W.,  176 

81,  Smt   far    ejeotwuni  for 

noMr»]rM#«'  <if  arrmri  of  rwif.— Where  a  IcMor 
■ned  to  eject  the  leBseea  for  non-pa]rmeat  of  arreara  of 
rent,  and  to  the  amonnt  cUmed  jcdned  a  claim  for 
aiiesOT  due  at  the  commencement  of  the  leases,  the 
latter  d^m  b^n<  baaed  on  a  etipaUdon  contuned  in 
the  leaMt  that  the  lesaoea  wonldpay  nidi  arrears,  or 
on  failure  wonld  pay  the  expenses  of  the  servants  of 
tlM  IsNon  who  might  be  tent  to  realiie  each  arrean, 
—S»ii  that  the  claim  was  not  one  co^iiable  nnder 
the  Bent  Aob     Ovubi  SniSB  o.  Bai  Nobkai 

CBinm eir,w.,84a 


32.  ■    ■■  ■ Suit  for   ^ectmtmt — Jjst 

X  of  1SS9,  t.  80.— In  1B57  the  pluntifl  gave 
a  lease  of  a  eardcn  to  defendant,  who  agreed  to 
plant,  TvitUn  five  years  from  the  date  thereof,  iflOO 
betel-nat  trees.  'Ihe  defendant  fuled  to  do  sch  In 
1867  the  pluntifl  bronght  the  present  snit  for  eject- 
ment on  account  of  the  breach  of  the  contract  entered 
into  by  the  defendant  Held  that  by  s.  30,  Act  X  of 
18S9,  the  suit  was  barred  by  lunitatiNi.  IftT.i 
Kakal  Hazdkdas  c.  Shib  Sttsai  Sttk-dl 

[8  B.  L.  H,  Ap.,  47  i  11  W.  E,  462 


eject  a  cnltivator  for  a  breach  of  ex- 
tract by  planting  a  bagh  must  be  brooght  within  one 
year,  under  h.  90  of  Act  X  of  ISW,  frum  the  date  of 
the  fltat  accmlng  of  the  caose  of  action.  BuHMnr- 
ooLiiAH  V.  TnTFOzzooL  HooBBDt  1  Agra,  Bav.,  67 

34- Breanh    of    eontracl    in 

flantiaff  trtet  on  land  let  for  agricultnral 
pnrpo*e:—S.  27  of  Bengal  Act  VIII  of  1869  only 
relates  to  such  suits  as  could  be  brought  either  by  the 
landlord  or  tenant  under  Act  X  of  1859,  and  will  not 
apply  to  an  alternative  claim,  put  forward  u  a  mit 
fur  ejectment,  tu  compel  the  defendant  to  remove 
trees  frum  certun  laodi  leased  to  him  fur  agricnlturaJ 
purpoBSfc  Art  120  of  Bch.  II  of  Act  XV  of  1877  ii 
applicable  to  such  claims.  QimcaH  Uobb.  v, 
UoHsoiiB  KooBia 

[L  X-  B.,  8  Calc,  147 :  12  C.  L.  R,  418 

sa- 


of  one  year  under  s.  80,  Act  X  of  1869, 
in  a  salt  by  a  landlord  to  eject  a  cultivator  Icr 
sinking  a  well,  should  be  computed  from  the  date 
when  the  building  of  the  well  has  assumed  inch  a 
ftrm  that  there  can  be  no  doubt  of  the  purpose  for 
which  it  was  intended.  Hbeba  Eoobeb  e.  NooB 
A" 3  Agra,  Bov,  1 

83.  ; ■  Snit  for  pettttnon  after 

refntal  to  gtvB  poimtton  nndtr  aaard  t»  arbitra- 
tion.—WhcTB  tbo  parties  agree  to  refer  the  question 
of  title  to  arbitration,  and  the  award  being  adverse 
to  the  defendant  ho  refuses  to  give  np  possession,  a 
now  cause  of  action  arises,  and  one  of  a  different 
character  from  any  mentioned  in  Bengal  Act  Vlll  of 
1869,  s.  37.  Baj  Kasaut  Box  v.  Hodhoo  Soodith 
UoDEBMBB     ■        ...       so  W.  B^  18 

37.  ■ ~- Snit  to  cancil  lean  and  for 

arrean  of  rent, — A  snit  to  cancel  a  lease  for  brmch 
of  the  conditions  aod  for  iirr«ui  of  rent  should  be 
brought  nnder  the  Bent  Act  Bbhaxbb  Cooka- 
BBE  «.  SOOBEUH  SlKOH  2  W.  R,  Aot  X,  12 

BAMOHiniDEB  Ddtt  r.  DiN  Datal  Pobama- 
HICK  .    2  W.  R,  Act  X,  1$ 

g^ g^jf  fg  ^j  o#Ki«  Uaie — 

Aet  X  Iff  18S9,  1.  .33,  cl,  6 A  suit  to  set  aside  a 

lease  as  nnll  and  void  is  not  caoniuble  under  the 
Kent  Act,  even  though  plaintiff  menUons  that  a 
b^ance  of  rent  is  due  by  defen^t      Tajbh  Uaho* 

MED  FC&DKAS  e.  JOOIITDBO  UBB  BOTKUT 

PW.R,a88 


lizcdbyGoOt^Ic 


t  «» ) 


bia^T  09,  CAstis. 


{    7H    ) 


BBNOAX.  KENT  ACT.  Vm  OV  1860  (X 

OF  1860)— eiM/tMiAl. 

89.  ■ — — 8itU  to  cametl  tmr'i-ptthai 

leate. — A  mit  to  cMicel  \  mr-i-peal^  by  wluch  the 
IsMee  wu  to  recave  the  umfnict  M  interevt  tot  hli 
advance,  and  to  rapaj  the  principal  by  the  not  re* 
urrad,  ia  of  tha  natnre  of  an  niu&aetiiary  mortgage, 
and  a*  inch  cannot  be  broqght  nnder  the  Bent  Act. 
BuTTon  Siiiaa  v.  Gkbbdh^bxi  Lall 

[8  W.  ZL,  810 


8uit  to  gat  rtltatt  from 
'—Wbmn  "     '  -    ' 


itnancji  on  ffrottmd  of  J^awl. 
eo«k*  to  hare  himself  relsaied  from  a  ocmtract  of 
tenancy  on  the  ground  of  frand,  the  luit  ii  not  <nie 
to  be  bronght  nnder  the  Bent  Act.  Bhounath 
Ehik  o.  But  Chdhsbk  Sibojib  7  W.  B.,  OS 


4L- 


Snit  iehere  Itiue  it  alltgtd 

to  bt  forgtd. — Nor  where  the  letae  it  wd  to  be  a 
foTgery.    Mazkood  LtraaKux  t.  Paear  Esam 

[]breli,49e 


49.- 


_  Suit  for  pofWMtoa  ojttr 

fjtctmetd — SWii  for  ponetnam  on  dtelaralio»  of 
(rfJe.— The  words  "  laifd  to  recover  the  occnpancy  or 
prtsseaion  of  an;  land"  in  cl.  6  of  s.  28,  Act  X  of 
1SG9  (i.  37,  Bengkl  Act  VIII  of  IBGB),  refer  only  to 
posseaory  actions  ^i;aingt  the  person  entitled  to 
receive  the  rent,  and  not  to  snils  in  which  the 
plahitift  ifAt  out  his  title  and  seelu  to  have  hii  right 
declared  and  pouesiion  given  him  in  pnimanee  of  that 
title.     OooBOoDOBS  Bor  e.  BAHiTABAiir  Hima, 

OOOBOODOBB     BoT      v.     BiSBTOO     CHUBV    BHITTTA- 

B.  L.  XL,  Bnp.  VoL,  698 
[9  Ind.  Jnr.,  N.  8.,  US ;  7  W.  B,  186 

Sbru  Hmmm,  r.  Kibtoo  Cannna  Bor 

[7  W.  R,  468 
OtrroA  OoBDTD   BoT  r.  Eaia  Caun)  Scbiu 
Oakooolt     .  90  W.  B.,  466 

Lauju  Saboo  c.  Bbhowak  Dow 

^  W.  B..  887 
Centra,    GOOBOO    Cbcbx  Coohab  v.   Ehbttbb 
MoKcirBor  .  W.  B,  1864.  Act  Z,  78 

and  in  PusDOLABa  Dbo  t.  Obhozxah  Stnan 

[W.  B.,  1864,  Act  X,  80 
it  WM  held  that  a  suit  to  try  whether  the  tenant  had 
been  rightly  evicted  was  properly  triad  nnder  the 
Bent  Act. 


-Aa  X  of  1809,  t 


aa- 


Pountorg  niif«—£isiifatHHi.— Following  a  Pnll 
Bench  decision: — Qooroodott  Bog  v,  S^mnarain 
Mitttr.  S.  L.  R.,  Snp.  Vol.,  638:  7  W.  R.,  186, 
at  to  the  proper  interpretation  of  Act  X  of  1S69, 
s.  28,  it  was  held  that  the  same  words  in  Bengal 
Act  Till  of  1B69,  0,  27,  de»;ribed  only  potses- 
s^y  actions  against  persons  entitled  to  receive  rent, 
and  not  snits  setting  out  title,  and  seeking  to  have 
light  declared  and  possession  given  in  pnrsuance 
thereof;  and  that  consequently  tlis  limitetion  pre- 
Kribed  by  i,  S7  applied  only  to  dmpls  cmm  of 


HENQAL  BENT  ACT,  Vni  OF  1869  (X 

OF  1869) -coR^iMeif, 
p-iweMCir;  action.    Nibia&tnbb  c.  Eaui  FiBasAS 
Do«fl  Cbowdhat  91  W.  B^  63 

Subjck)  Fbbbbas  c.  Eashbb  Bawitt 

[31  W.  R,  191 
Bboii)  Eibhob  Baxhit  e.  Babhi  Muhdcl 

^  W.  B.,  861 
AsiUH  SuroB   r.   A£BIIi<Xdi)bbii 

[93  W.  B^  460 

RllUOT  MUKDITL  V.  BAX  BUITDIB  MinTDITlF 

[9  C.  U  B,  4 

44k    Snit  for   poiitttion — 

Landlord  and  tenant — Xiimitalion.—la  a  sail  tor 
posseswDD  of  land,  it  appeared  that  the  defendants 
had  obtained  a  darpatui  lease  of  the  land  in  question 
in  1271  (1866),  and  that  they  had  immediately  dis* 
p:Me«sed  the  plaintiff,  and  had  never  aclmowledRed 
hJm  to  be  their  tenant.  The  plaintiff  instituted  iiis 
suit  withm  twelve  years  from  the  date  of  dipoasas- 
sbn.  Meld  that  the  suit  was  nut  barred  by  Umita- 
tioo  under  s.  27  of  Bengal  Act  VIII  of  1 869.  That 
section  only  applies  to  cases  where  the  relation  of 
landlord  and  tenant  exists,  and  cannot  be  pleaded 
in  bar  by  a  defoidant  who  does  not  admit  that  snoh 
relation  baa  eiisted.  Niliudhdb  Shaba  v.  Sxi- 
hibase  Eubkoeab 

[I.  I-  B„  7  Caia.,  449 :  9  G.  I..  B,187 


46. 


-  Snit  for  potii 


ejectment. — When  the  dimute  between  the  parties 
was  whether  the  plaintiffs,  who,  by  theraselves 
and  their  ancestors,  had  long  held  the  land  In 
dispute,  ooald  be  lawfully  diipussnaed  by  the  defen- 
dant, who  claimed  it  nnder  a  pottah  recently  granted 
by  the  amindar,— £^tU  that  the  matter  was  not 
one  for  adjadlGation  nnder  the  Bent  Act,  not  bmng  a 
question  between  luidlord  and  tenant.  AlA  Bsak 
r.  ElBHSii  MooNIOBBB  DosBn 

[W.  B.,  1864,  Act  X,  17 
UoruzzsL  HoBBKB  r.  TcsBoosuc  Au  Ehax 

[V.  B.,  1864,  Act  X,  89 

UfBDBOOSBSH  c.  Akbitb  Au 

[9  W.  B,  Aot  X,  77 


4a 


nit 


**. 


raiyali  and  zi     _..     ._ ^  __ 

cliaser  of  a  mokarari  tenure  against  the  i»iyatt  and 
the  lamindar  far  illegal  diap^uession  and  for  estab- 
liihins  parmanent  title  to  the  property  should  not  be 
bronght  under  the  Bent  Act.  Sobbo  DooaaA 
Dbbbb  c  Eibiabbkkbb  Dosbbi  ,  1 W.  B.,  48 
Kaitaxb  Mollas  v.  Dbbbatk  Bot 

[S  W.  &,  Aot  X,  161 

OOXADHITB  BHUT  e,  MAZOMBD  LuTlflV 

[1 W.  B.,  898 

Goxooii     Pbbbhai    t>.     Bajiitscb     Kibbobb 

SmoH  .  W.  B..  1864,  Aot  X,  4 

47. 


Snit  for  confirmation  qf 

i»tD  air-  j.™.i...»i>». — A  tnit  for  ooimfniation  at 
the  plslntiffi  title  and  pnaesson  aa  ahikml  talnkbdar 
itnder  tbe  defendBnt  U  not  cognlitble    onder  die 


lizcdbyGoOt^Ic 


(   768    ) 


D16S8T  Of  CASSa. 


BENQAL  BJOTF  ACT.  Tin  OV  1800  (X 

OF  1660)— conliiHud. 
Eent  Act.    Bbojo  SoomrB  Mittbb  e.  Blx  Chuv- 
DEB  Box  .        ,  .  S  W.  B.,  Aot  X,  40 


4a  - 


■   Suit  for  vonfinnalion  of 


pottttiioit  hy  raiyot. — Sniti  b;  rujKti  for  confima- 
tion  at  pcMMnon  in  a  tennre  Khich  Is  threatened  an 
not  oognluble  under  tbs  Rebl  Act.  Bnroo  Baj 
RiM  t.  JtrosBSHca  Bu 

[1 B*.  W.,  Fart  2,  p.  40:  Ed.  1878,  08 

49.  Sail   by    trant/erea  for 

dtclaration  of  title  at  tenant.— A  nut  by  tha 
pnrchaKT  of  a  pennanent  tramferable  tenon  tor 
a  declaration  of  hii  title  m  tenant  to  poaaeidon  ii 
not  cogmiable  under  the  Act.  Nobxsh  Kibukr 
HooxBsnB  c.  Bhib  Fbbsiuii  Pattfox 

[8  W.  B,,  06 

80, Suit  whare  punhater  i« 

oppoiad — Suit  agai%*l  tamindar  hg  pwehatir  of 
trantferail*  fenmri.-A  cue  where  the  lamindar 
omNiKi  the  entry  of  tbe  pnrchawr  of  a  trantferable 
ruysf  i  tennre  wonld  come  nnder  the  Bent  Act. 
DianuuBEB  Dajiba  i.  BoAiusDoirDrBiB  Dvbu 
[W.  B^  1884,  Aot  X,  81 

BL =-  Suit  for  land—Smil  for 

deelantiim  of  right  to  thart  i«  product  of  treat 
— Act  X  of  1819,  J.  23,  el.  e.—A  niit  for  the 
declaration  of  tbe  right  of  the  plvntdff  to  a  thare 
ID  the  prodnce  of  oettwn  treei,  on  the  all^^tion 
that  thcie  treei  were  planted  hy  a  perion  whose 
righta  bad  paned  to  the  pluntiff  by  a  bill  of  nle,  ii 
not  cognizable  nnder  the  Bent  Act.  Baueu  All 
fi.  AmriB  Ali 

[SB.!*  B.,  Ap.,  18: 11  W.  R,  69 

S9.   Suit  to  atlailiti  ri^ht  to 

■M  awl  e*l  traa*. — Maid  that  a  etiit  by  a  cDltivator' 
to  e«ti^di  bii  right  to  cat  and  malce  me  of  the  treei 
dtnata  oa  the  borders  of  hU  holding  wai  not  a  lait  of 
the  natnre  triable  nnder  the  Bent  Act.  Pucbooa  f. 
Hixoias  Tau  AaBDS-ooiiUB        .  2  A^a,  SIT 


68.- 


lattion. — There  mnA  have  been  ejection,  therefore  a 
roit  for  maintoiance  of  poneauon  in  the  hulding 
from  which  the  plaintiff  wai  not  actnally  ejected  doe* 
not  come  within  the  Act.  Sowut  Bai  v.  Ota 
HuuB SAgrOiOB 

54.  Suit  by  holder  of  laatt 

tnio  hai  never  btea  in  pouaiei4>n. — Hot  doei  a  caae 
where  a  pluintifF  med  to  recover  pooenon  of  land  of 
which  be  bad  never  been  in  pnaienion,  bnt  which  he 
claimed  nnder  a  pottah  aReged  to  be  valid,  on  the 
aliegfttioD  that  he  had  been  illc^ly  ejected.  Josoo 
Kaib  Qhosi  c.  Booibvoxb  Dobsbi  1  W.  B,  201 

55.  Smit    by   purvhaetr  who 

hat  never  obtained  poiietiion.—So  with  a  pnrchaaer 
of  an  nndet^tenore  who  faai  never  obttuned  any  real 
(ubitantive  poweinoii.  AnrlO  Natb  Box  v.  Juh- 
kuotBuwas  8'n'.B.,  940 

68. Xjacltnent  of  cnltitatori — 

Ditpoiteiiion  af  fanner. — The  diftarbing  or  diipoe- 
aeiBDE  the  cnltivatore  !>  tautamoiint  to  ejecting  and 
dirtnning  in  the  receipt  of  rent  the  farmer  to  whom 


they  pay  rent,  for  which  a  nit  will  lie  nnder  the 
Bent  Act.    Ltmavr  Uabtooh  v,  Bambbeub  Bot 

tW.  B^  1864,  Aot  X,  54 
67.   


It  n 

whether  under  colour  of  award  of  a  Crinuual  Cuort  or 
othcrwiu ;  K  long  M  it  ii  between  landlord  and 
tenant,  the  mit  to  recovar  poMctdon  can  be  Ironght 
nnder  the  Bent  Act.  HUTEOOBAHiTB  Kooyo  t>. 
Sahhbhssib  HotuB  .  1 W.  B.,  ^ 

Umkh  Lau^  BonxJBi  t.  Bacxrarii   Mohusb 
DoBBBi 7W.  B.,S4 

58.  _ Diipotieuian  irragnlarlv 

made— Act  Z  qf  1859,  ,.  23,  cl.  6.~-Where  t  mda- 
dar  pnrmei  lui  right  to  eject  in  a  manner  which  is 
not  l^al,  poneMion  will  be  rectored,  althongh,  if  the 
lamindarhad  proceeded  legally,  he  could  have  ejected 
hit  raiyat  j  inch  caKi  are  contemplated  by  i,  2S,  cL  6, 
of  Act  'X  of  185B,  and  Bengal  Act  VIII  of  1BG9, 
B.  27.  Odboa  QoBisr  Roy  v.  Eau  Cbaioi  Subka 
Qaboooli SO  W.  &,  465 

68.  - 


—  ■  ■  Bnit  to  let:  tttida  illegal 
ejeettnent — Catue  of  aclion.^~W^fse  a  tenant  wai 
restored  to  hii  holding  by  a  decree  to  ict  aeide  the 
auction  nie  of  hia  right, — Held  that  the  cauM  of 
action  for  the  tenant  to  me  niidcr  cl.  6,  a.  28,  Act  X 
of  1SC9,  aroae  on  the  lamindar'g  refnnl  to  admit  him 
into  ponetaioa  of  liii  holding  i  and  a  suit  brought 
witbia  one  year  from  the  date  of  such  refoial,  which 
was  pntetically  an  illegal  ejectmont  by  the  umindar, 
wonld  not  he  barred  nnder  a.  80  of  that  enactment 
LuoEimir  SuTGH  v.  Hahoked  Hoibuv 

[1  Agra,  Bot.,  42 
80.  


under  the  Bent  Act  to  recover  poiMi- 
iion,  Bai  Cbitbvbb  Subva  Oosbaix  t.  Ali  Nbwaz 
Ehav  .  W.  B.,  1864,  Aot  X,  18S 

Provided  be  mo  the  lamindar,  and  not  only  in  re- 
apect  to  a  portion  of  his  tenure.  Hub  Fbbbhas  e. 
Hata  Buesh         8  Asra,  236 

61.  Suit    by   lakkiraidar.--k 

enit  by  a  lakhinjdar  doei  not  come  within  the  Act. 
QooBoo  Pbbsras  Bor  «.  Nihatb  Cbakii  Pul- 
BEAKi  .  .  8  W.  B.,  Aot  X.  5 

62. Suit    by    pataidar.—TlaX 

a  mit  by  a  patnidar  ag^nat  the  lamindar  may  be 
broDgbt  under  it.  Teaeoob  Dobb  Mozookdab  t., 
Badka  Soohserz  Dobshb     .    S  W.  B.,  Aof  X,  8 

63.  ■ Snil  by  dar-ma»ra>idar. 

— Where  a  latnindar  told  a  mannun  tennre  for 
arreari  of  rent,  and  pnrcbased  it  himself,  and  then 
evicted  the  dar-manraildar,  and  made  a  fresh  settle- 
moit  for  the  tenure  with  a  third  party,— JTe/rf  that  a 
mit  for  ejectment  by  the  dar-manraudar  against  tbe 
wmindar  was  cogniuble  nnder  the  Bout  Act. 
Wooiu  SuHEOBi  e.  Ally  AsHsim 

[V.  R,  1884,  Aot  X  98 

64. Sait  by  tenant  teUh  right  <)f 

eee*paney.—9o  is  i  Buit  to  recover  poMeBsion  hj  m 
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EBSQAL    BEBTF  ACT,  Vm  OF  1866  (X 

OF  lS68)-«(mfi'ai>«i. 
tenant  witli  a  right  of  ofcnptncj,  illegaU;  ejected 
by  the  &kZQi)id4r>  with  or  witboat  tlie  uuctfuico  of 
the  Collector.    Bam  Bhujcb  Barirr  v.  Eetaib 
Bah  Choitdhbt     .  8  W.  B.,  Act  X,  SI 

Tasamath   BhdttAOKABjm   v.   Obkoy   Cains 
Haldax  .  7  W.  a,  471 

66.   — Suit  by  leitant  tcith  right 

<tf  ocenpaneg. — Where  pUlntiSi  alleged  themselves 
to  be  tenants  with  rights  of  occupaQcj,  and  as  «aeh 
not  liable  to  ejectmeat  b;  defendant,  the  owner  of  the 
land]  nndeir  a  religions  gnnt  as  alleged  by  them 
(plaintiife), — Seld  that  the  suit  was  eiclunvelj 
cognizable  bj  the  Bevenue  Court,  under  rl.  6,  s.  23, 
Act.X  of  1869.  SiwAZ  Bah  r.  Bam  Bhawah  Ojsa 
aAgrft,2ia 

66.  Saii  to  recover  potteition 

'  at  Seir  of  occupancy  rai'yaf.— Where  the  pfiuntiff  suei 
on  the  ground  that  caving  been  in  pouesunn  of,  and 
cultivated,  land  of  an  occupancy  raiyat  during  her 
lifetime,  be  is  entitled  to  succeed  to  pcssesiion  at  her 
death,  be  might  me  nnder  the  Bent  Act )  but  when, 
never  having  been  in  poaMtwion,  he  claims  as  heir  by 
Hindu  law  to  sncceed  to  the  occupancy  right,  he 
■hoald  not.    Pbk  Kooeb  p.  Uppkr  Baias  Sivoh 

[3  TS.  W.,  86 

87. Suit     hy     tamindar    to 

ettabliih  hit  rigil  againtt  maaftedar  and  for 
pottttion—Act  X  of  18B9,  t.  23,  cl.  e.Se!d 
that  the  Bent  Act,  which  refcri  to  suits  to  recover 
occupancy  in  any  land,  fum,  or  tenure  from  which 
a  ruyat,  fanner,  or  tenant  hai  been  illegally  ejected 
by  a  penon  entitled  to  receive  the  rent, '  does  nut 
apply  to  a  snit  brought  by  a  zamindar  tgunit  a' 
maafeedar  to  eetabUah  hig  right  as  such,  and  to 
recorer  poaaeaaion  and  malikans  allowance  secured  to 
him  at  the  time  of  settlement.  Badoa  Moonee  c 
EisBSA  .  2  Agra,  Ft  n,  188 

ea  SJeetment—Limita- 

fion — Suit  for  pottettion  on  dtclaration  of 
(i(i«.— The  only  remedy  for  a  party  in  the  poaition 
of  an  occupancy  ruyat,  who  alleges  he  has  been 
ejected  in  contravention  of  the  proviso  to  a.  23  of 
Ben^  Act  VIII  of  1869,  is  a  suit  an  the  ground  of 
the  illegal  ejectment,  and  anch  a  auit  mnst.  under 
B.  27,  Bengal  Act  VIII  of  1869,  be  brought  within 
one  year  from  the  ejectment.  Gtn^BOLiB  e. 
KooiosBOOLLAH  Soots    .  L  Ii.  B,,  4  Cal&,  637 

69. — ■   StKt   to    recover  potiet- 


.  TongfiJ'y  dispoBsessed  by  the  lamindar,  his  suit  to 
recover  possession  must  be  bronght,  under  i.  27  of 
Bengal  Act  VIII  of  1869,  witluE  one  year  from  the 
date  of  dispoesesdon.      Bbutoabuk  Cbchdes  Scb- 

[L  li.  S.,  6  Gala.,  246 : 4  C.  I^  R,  448 

7a' Pottettion     under 

lUr-i-peihyi  morlgafft — Landlord  and  tenaul — 
£imi(afM»>— Where  the  {d^ntifl  claimed  a  right 
to  enjoy  poMCsaion  of  cerbun  land  for  a  term  of 
vGsrs  on  the  footing  of  a  mortgage  transaction  (lui. 
i-peahgi))  it  having  been  a  part  of  hia  contract  with 


the  mortgagor-defendaiits  that  he  should  repay  him- 
self the  money  advanced  by  taking  the  rent  reserved 
on  the  znr-i-peshgi  lease  during  iU  fenAeacjrSeld 
that  the  relation  between  the  parties  wsa  different 
from  that  of  landlord  and  tenant  contemplated  in 
Bengal  Act  VIII  of  1869,  s,  27,  and  that  the  suit 
could  not  be  governed  by  the  limitation  prescribed 
in  that  law.    PasuQ  Dun  Bor  c.  Fskoo  Boz 

[18  W.  IL,  160 

7I_  ^_ „ SJeclmtnt     hi/     a     tail 

agaimt  perton  entitled  to  rent.— The  only  snita  for 
recovery  of  posseaaion  that  are  cognizable  nnder  the 
Rent  Act  are  lultl  by  a  tenant  who  has  been  illegally 
ejected  by  the  person  entitled  to  receive  the  rent  of 
the  land  or  tenure.  Baj  Coohab  Suraii  «.  Baj- 
bvhbbbEoobb  .    W.  B.,  1864,  Aot  X,  108 

Luom  Pbha  Daxka  v.  JuaaonTTUBA  Dabba 

[8  W.  B,  Aot  X,  e 

HossBiNBi  EBAmm  v.  Bcbia  Kbahum 

[B  W.  a,  Aot  X,  14 

DlBRABI  DOBII  V.  S'EtTAI.  EABIIQVX.     NOiDX- 
BEB  SBH  C.  HlKAKtrSD  SOOBBB 

[W.  B.,  186^  Aot  X,  10 

OoBjim  MoKi   r.  Bajbksbo    Kibbobs  Chow- 

oHBi  1CW.B,I8 

72.  - 


ActXoJ  . 

gal  ejectment  can  be  brought  where  the  defendant 
is  the  ijaradar  entitled  to  the  rente.  Oobhtd  Hosbb 
r.  BUEHSBO  KXBHOBB  Chowshbz    .  16  W.  B.,  18 

See  Bbojo  Mohcm  Db  Siboab  v.  Dbhou 

[7ai,.B,141 
—^  a  case  under  a.  27,  Bengal  Act  Till  of  1869> 
where  it  was  held  that  "person  entitled  to, receive 
the  rent "  means  "  all  the  peraons "  if  there  arc 
more  than  one ;  and  when  the  suit  waa  bronght 
against  one  ijaradar  only  out  of  several,  it  waa  held 
that  the  section  would  not  apply. 

78.- 


-  Ejeetmtnt  not  directlji  h^ 
landlord.— To  bring  a  caee  of  ejectment  wiUiin  the 
Bent  Act,  there  must  have  been  some  direct  act  on 
the  part  of  the  penon  entitled  to  receive  the  rent 
towards  ejecting  the  tenant*,  either  personally  or  by 
his  wrvanti,  or  by  jdning  with  those  who  actually 
ejected  them.  JoCKiaaBif  Mookkubb  e.  Munoo- 
BOODUir  KinxiAH  .  W.  B.,  1864.  Aot  X.  90 
WiBB  V.  Edbo  Cbdbdbb  Shaba 

[6  w.  B..  Aot  X,  eo 

AlUAS  Airi  Kham  p.  Oholam  Htsbb  Ekah 

[1 W.  B.,  813 

MoPHOOBoomJM  CanoBBBBTrTT*  o,  Kmnm  Bawax 
|1  W.  a.  186 

74.  '■ Landlord  and  tenant — 

Limitation.— Wiifxa  a  landlord  does  not  himself 
directly  take  steps  to  interfere  with  the  rights  of 
cnltivation  of  his  tenants,  but  does  so  through  other 
persons,  whoee  acts  he  maj^,  iif  it  so  pleases  him,  after- 
wards ignore,  ho  is  not  in  a  position  to  set  up  a 
special   plea  of    limitation    under    the  Bent   Law 


DigitizodbyGoO'^le 


(     768    ) 


blGtlSST  Olt  CASTSS. 


[I.  L.  B.,  6  Colo.,  817 


ejectad  bj  the  defendants,  wf 
d»n  of  the  land  in  dispute,  or  tho  persons  entitled  to 
collect  rent  from  the  plaintiff,  cannot  be  entertained 
nnder  the  Bent  Act.  The  mere  allegation  of  the 
defendants  that  they  were  the  zammdara,  nnleas 
adnutted  to  be  true  liy  the  plaintifF,  will  not  give 
jurinUetion  under  that  Act.  KiBHUir  UoEirn  Singh 
V.  TooLBBi  SiaOH        .        .        .    a  IT.  W.,  loa 

RiM  Dbkui.  Paniibe  d.  K&bheb  Bawvt 

[14  W.  B..  382 

HiTBiaH  CHtriTDBB  BoT  >.  Shohabhbi  Dalai. 

[14  W.  B.,  466 


■Up  ot  a  xamindari  having  chanf^ed  bands  nnder 
a  decree,  araiyat  with  a  right  of  occnpancj  brought  a 
ealt  on  the  ground  of  ill^l  diepoueBcioii  b;  the  new 
zantindan.  Mtld  that  the  sitit  waa  maintainable 
under  the  Bent  Act.  Sbbo  Fboeuh  Mibsbb  n. 
FiTEBBB  BOK  .         .  IS  W,  R,  SO 


77.- 


parchatvrfrom  OocBrwiMiii.— The  QoTernraeot  pnr- 
chwad  the  zamindari  right!  in  a  per^nnah,  nnder 
Begulation  XXJ  'of  1822,  at  a  gale  for  arrean  of 
Qovenunent  revenue,  and  re-aettled  one  of  the  taluktu 
in  Uie  pergnnnah,  which  tulukh  had  been  created  gub- 
aeqnently  to  the  Decennial  Settlement,  with  the  plain- 
tiffs as  talakhdars.  Subsequently,  and  after  the 
expiration  of  the  terms  for  which  they  had  re-settled 
with  the  plaintitb,  the  Oovemment  sdd  their  xamin- 
dari  rights  to  the  defendant,  who  ejected  the  plain- 
tiffs. In  a  snit  bj  the  plainti&i  for  possession, — 
Seld  that  it  wo  properly  hronght  under  the  Bent 

Act.      ASBAKOOUiAH  S.  OBSOY  CkUBV  BOZ 

[IS  W.  B,,  F.  O.,  S4 ;  IS  Uoore'a  I.  A.,  817 

78.  ^ *"i(  agaiiut  other  than 

perton  ewiitltd  to  Ti»t — If  a  tenant  in  a  suit  to 
reoover  poaseesion  of  land  from  which  he  has  Iwen 
ejected  finds  it  necessary  to  implead  a  person  other 
than  the  penou  entitled  to  receive  the  rent  of  the 
land,  he  should  not  bring  his  suit  under  the  Bent 
Act.    BiTTOo  Baj  Bab  v.  Juoobbbub  Bab 

[1  N.  W.,  Ft  II,  p.  40:  Ed.  1B78,  88 
NtmBB  ilxoM  V.  Hobohcb  SravAK 

[18  W.  IL,  884 
Akibia  c.  NtTim  EiflHOBB  .    S  Agra,  838 

Bcbhbbkooddbbr  v.  Dai^  CHiririi  .  8  Agra,  S86 
As  fm  inatance,  a  p^wn  ^eged  to  b«  in  oollnaion 
with  (he  Mmindar  to  eject,   Sowahtbb  v.  Bbwa  Bak 
IS  IT.  W.,  88 
MtSKBB  BoE  c.  LaiiL  Kbdohbe  Lal 

[0  W.  &,  Ant  Z.  19 


BsaraAL  bekt  act.  vmoF  iseetx 

OF  ia6©>-oo»(iMMrf. 

MAHOms  Jakbb  r.  Oofbe  Bot  ,   10  W,  B.,  8 

Sbbbkamt  Eoy  Ceowdebt  o.   Kitabooddbbit 
Simab lOW.B.,  49 

TO- Smil      bg    ikiiai    raigat 

ajaitut  ftna»li.—A  suit  by  a  shikmi  cultivator,  or 
under-tenant,  to  recover  possession  of  land  from 
which  he  has  been  illegBlIy  ejected  by  tho  defen- 
dants, themselves  only  tenants,  and  not  MtDin<krs,  is 
cogaiiable  under  the  Act.  Jer  Sinsb  v.  Mooblbb 
[S  IT,  W.,  08 :  Agra.  F.  B..  Ed.  1874, 184 

•    80. —   Suit  for   pottetiio%   of 

land  aitiyned  at  laeunly  for  a  loan—Act  X  of 
1869.  t.  23,  cl.  6,  and  i.  ^fi.— Neither  d.  6,  s.  28,  nor 
r.  26  of  the  Bent  Act,  applies  to  a  suit  for  recovery 
tf  possession  on  eipiry  of  atsignment  of  land  assigned 
over  for  a  term  of  years  ss  secnrity  for  a  loan 
and  as  the  (heans  for  its  repavment.  Khsttcb 
HOEUN  Pato  f.  Bam  Coomab  Pa'til 

[5  W.  B.,  Aot  X,  2 

81.  ■ — —  •   •      Suit  againtt  ptrtoa  eiOi- 

tied  to  rent  for  uroiigfvl  ^ecCtarnt—Act  X  of  1669, 
*.  23,  cl.  6,— A,  aftCT  the  giant  of  a  patni  talutili  to 
B,  fraudulently  granted  a  pottah  of  the  same  land  to 
his  own  daughter,  and  by  means  thereof  she  inter- 
vened in  a  suit  by  B  against  a  raiyat  for  rent,  and 
prevented  £  from  recovering  in  the  suit.  Held  tlmt 
this  was  evidence  to  support  a  snit  hy  2  against  A 
under  Act  X  of  IS59,  s.  23,  cl.  6,  for  illegally  eject- 
ing him  from  the  tenure,  and  the  pottah  being  a 
mere  device.  Notwithstandino;  the  daughter  was 
joined  as  a  defendant  in  tho  suit,  the  suit  conld  be 
entertained  under  the  Bent  Act.  Hubbb  DlAt 
CsDKBB  c.  BiMBSBVBBB  DOBSBB    ,    Uarsti.,  604 

82, —  Quttlion  of  UtU—iyeel- 

mtat  -Linil(aio».~-S.  37  of  Bengal  Act  VIII 
of  1S69  applies  only  to  such  suits  for  posseswon 
as  the  Court  is  asked  to  dedde  IrrespectiTely  of  any 
title,  but  omply  on  the  ground  that  the  plaintiffs 
have  been  ousted  otherwise  than  by  iKal  meant. 
FoBBBB  V.  Bbbb  La£  Jsa    I,  Ii,  B.,  8  Calo,  86S 


•*>•-    Suit    for    fottettion — 

TitU—lAmitatio».--'axe  limitation  providons  of 
B.  27,  Bengal  Act  VIII  of  1869,  have  no  appUca- 
tion  to  a  case  in  which  the  phjntifl  relies  upon 
bis  title,  and  seeks  to  recover  posseimon  upon  the 
strength  ot  that  titlt^  and  in  Which  the  defendant 
denies  that  title.  Qooroo  Doti  Roy  v,  Eam»arai» 
Hitler,  S,  L.  E.,  Sup,  Vol.,  6SS .-  7  IF.  R.,  186, 
IftttarinM  v.  Kali  Ptrikad  Bau  Ckomdhru,  Si 
W.  a.,  58,  and  NUmadkub  Slalka  v.  Srimbatl 
Kmrmoiar,  1.  L.  B.,  7  Calc,  442,  ntvcnA  to. 
Joirrim  Dui  o.  Habokid  Aily  Khav 

[L  L.  R,  8  Calc.  428 

84 Landlord  and   tenant — 

Poi>e**io%,Sititfor,  on  ditpoiteition  hg  landlord 
—TiiU,  Claim  for  dtclaration  o/— Where  « 
by  »  tenant  agwnat  his  landbrd  is  both  in  form 


and  lubaUnce  one  t 


r  possession    i 


graond  of  ill^al  dispovesdcH)  by  the  landlord,  and 
ua  qneribn  of  the  ptHotilPs  tdtle  is  nuKd,  the 
iiueraan  In  tiie  pUnt  of  a  ol^m  to  deckratioa  of 
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a  btonght  to  recover  potMBnna  of  land  of  which 
plaintilt  alleged  that  he  vaa  dupcgseasfd  b^  the 
zamindar  in  Je;t  1231,  and  the  zamindar  rejoined 
that  plaintiff  had  relinijaiahed  the  greater  pcrticn  of 
the  land  In  mit  in  B^^sack  12S0,  and  vas  now  barred 
bj  limitation, — Stld  that^  as  thig  vaa  a  gait  to  recover 
tKMoeHioa  by  eatablighment  of  title,  plaintiff  was  at 
liberty  to  bring  it  within  twelve  yet,n,  and  waa  not 
baned  by  the  lapte  of  one  year.  An  objection  of 
limitation  ii  not  moct  suitably  Bnitained  by  evidenco  cf 
relinqatBhinent  from  a  pcricd  the  lapie  cf  tdme  from 
which  eicecdi  the  pericd  of  limitation.  Dbitbjo- 
Bum  CHOwDEAra  e.  Chahboo  Mckdttl 

[26  W.  B.,  817 

flS. Suit/or  potiettion  with 

mttni  profit — Dajindanft— Title— LimHatioti.— 
A  init  for  powesnon  of  certain  lands  "  by  eitabliih- 

ing  the  pl^tifP*  howla  right,"  and  for  memo  pro- 
fltt,  bronght  againat  a  ihareholder  of  the  talukh  In 
which  the  lands  are  situated,  a  former  talubbdar, 
and  certain  rai  jata  who  pwd  rent  to  the  first  defendant, 
ia  not  a  suit  to  recover  the  occupancy  of  the  land 
from  which  the  plaintiff  has  been  ill^ally  tgected 
by  the  penon  entitled  to  receive  the  rent,  within  the 
meaning  of  t.  27  of  Itengal  Act  YIII  of  1869,  and  ii 
not  governed  by  the  limitation  provided  by  that 
■ectiui.       ASHAliOOLLlH    V.    Bahdbone     Bhutta- 

CBASJBB       ,        .        .      L  Ii.  &,  1  Calc.  836 


87. 


—   Qtitition  of  tilU—LiMi 


taUen.—la  a  aait  to  recover  posseMon  id  eertei.. 
land  aa  the  ancmtral  maurasi  moknrari  jote  of  the 
{dsintiffa,  from  which  they  had  been  dispaMewed  by 
the  defendant,  the  latter  denied  thedispoBsesnon  and 
alleged  that  the  plaintiffs  had  theotielvea  relinquiihed 
the  land  in  question.  It  was  found,  although  the 
alleged  title  waa  not  proved,  that  the  plaintiffs  bad 
eitabliihed  an  occupancy  right,  bnt  had  been  dispot- 
HMCd  b;  the  defendant.  On  appeal  it  was  contended 
tliat  the  anit  was  barred  nnder  s.  27  of  Bengal 
Act  Till  of  1869,  ai  not  having  been  brought  within 
one  year  from  the  date  of  the  dispoBseMion.  Held 
that  the  suit  involved  a  qneation  of  title,  and  that 
the  limitation  of  »  year  preacribed  by  s.  27  cf  the 
Eent  Act,  therefore,  did  not  apply.  Tivammjn 
Mdhshi  r.  Htrao  Hath  Fal       .    iBC.  Ii.B„a68 


88.  Suit     for    ponettion — 

Sueitio*  of  title—Limifalioii.— Where  the  plaintiff 
leged  that  he  was  the  holder  of  a  jote  under  the 
defendant  by  whom  he  bad  been  forcibly  disprssessed. 
and  sued  for  declaration  of  his  title  and  for  reatoration 
to  poaaet^n  ;  and  the  defandant  did  not  question  the 
pUintiff's  tenure,  nw  his  original  title,  bnt  denied 
the  fcrcible  ditjioaseiuon,    and    alleged   that    the 


plaintifr  bad  relinquished  the  Und,—B-eW  thai  the 
suit  was  not  one  to  try  a  qnertion  of  title, 
but  wasgovemtd  by  the  rne  year's  period  of  limits. 
bon  prescribed  by  s.  27,  Bengal  Act  Till  of  1869. 
Jonardun  Acharjtt  V.   Saradun  ^harjet,  S.  X. 

=\tt  ^f;-  ^T  ■ "  ^-  ^-  "«'  "^  ft"- 

Bittth  Mondml  V.  Uom,!,  Mondtil,  I.  L.  S.,  9  Cale., 
^'^   approved.     Sbinath    Bhattachawi  r    Bah 

'-"-  i.L.H..i2c»io,eoe 


Batah  Db 


89.   Limitation— Suit      for 

P!''"""'"»r^Q'''tio»  of  titU^Whae  the  Bhun- 
tiff  alleged  that  he  was  the  holder  of  a  jote  nnder 
the  defendant  by  whom  he  had  been  fordbly 
dispoisesatd,  and  sued  for  a  declaation  of  his  tlUe 
and  for  recovery  of  possesnon  clMming  a  right  of  occu- 
pancy, and  the  defendant,  whUo  admitting  that  the 
pl^ntiff  had  for  one  or  two  years  been  a  tenant  of 
a  small  portion  of  the  land  in  suit^  denied  hia  title 
tothe  remainder,  or  that  he  had  acqaired  a  riirbt  of 
occupancy:— a-,;i that  the  suit  was  one  to  trjtbond 
fide  question  of  title,  and  that  it  was  not  barred  by 
one  yfar-B  limitation  under  s.  27  of  Bengal  Act  VIII 
of  1869,  but  was  maintainable  within  12  years  ftum 
the  date  of  the  cause  of  action.  Srinatk  Bhattac\arii 
V.  Sam  Solan  Bt,  I.  L.  S.,  12  Cal,  606.  diitdn- 
gnished.  .  BAflABin  An  v.  Autap  Hobaim 

[L  L.  E.,  14  Cala.  684 

„^-— : Tt'ronfffut      dirtraini— 

Su,t  for  daaaget-Act  X  of  1859,  ,.  143.~A  suit 
for  recovery  of  dami^ei,  by  reason  of  vraongful  dis- 
traint, is  cogniiable  under  ».  148  of  the  Hent  Act, 
X  of  1868,  s.  99  (Bengal  Act  VIJI  cf  1869)  Ham 
CBANVBA  ChOWSBE  t.  StBAI,  Patbo 

p  B.L.  a,  Ap.,  74: 11 W.  R,  eSS 

SHiTXBsooRAtH  Bahebjbb  o.  Taxikbi    Chton 
BoflB  .    0W.B„AotX,S8 

®^ Wrongful  diitraint—Aei 

X  q/  ieS9,  n.  1S9, 149,  and  328.— A  distrained  the 
paddy  of  B.  alleging  that  it  belonged  to  C,  who  waa 
A'b  raiyat.  It  was  found  that  there  was  no  relation 
of  landlord  and  tenant  between  A  and  .B,  and  tlwt 
C  was  acting  in  eolluMoii  with  A.  B  attempted, 
nnder  a  189,  Act  X  of  1869,  to  get  pcnenton 
of  the  distrained  paddy  from  D  and  E,  to  whose 
custody  it  had  been  made  over  under  s.  118  of  Act  X 
of  1869,  bnt  was  nnsuccessful.  In  a  snit  by  B 
against  A,  C;  D,  and  S  frr  damages,— ff«?d  that  the 
suit  was  one  falling  either  under  s.  139  or  a  J48  of 
Act  X  of  1869,  and  came  under  a  23  of  that  Act,  and 
was  cognizable  under  the  Bent  Act.  All  suits  which 
are  specially  provided  for  by  Act  X  of  1869,  and 
which  arise  out  of  the  eierdse  of  the  power  of 
distraint,  or  out  of  any  acta  done  nnder  colour  of  the 
exercise  of  the  said  power,  are  within  the  provisions  of 
1.  23  of  that  Act.  Jot  Lail  Sbbikb  r.  Bbojoicath 
Paul  Cbowshbt  .    8  W.  H,,  IdS 

92. Wronsfki  diitraintSnil 

for  damage/ hy  under-tenout.— A  salt  for  damages 
for  an  illegal  distraint  upon  an  under-tenant  who 
has  paid  hi*  rent,  for  rent  due  from  hia  lesKir  to  the 
superior  landlord,  lies  nnder  the  Bent  Act.  Obouh 
AiLY  r.  NunDira    ,    Mftrah.,  a64;2Hay,10e 
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DIGEST  OF  CASES.  (    784    ) 

°?5^^(i.^^  ^^-  ■""  OP  1868  (X  I  BBUraAI.  BENT  ACT,  Vm  OF  1869  « 

rMQmed  uid  mbjeei  to  MaeM- 
U.OU1.  ui  fBiHuuK,  line  unounttobefliedbj  tbeCollec- 
^•>T,"—Seld  thrt  the  decree  wm  conolnmve  j  th»t  the 
landi  were  not  considered  naJ  at  thetime  of  the  iettle- 
moit  in  1790 ;  and,  farther,  that  their  rennnption  in 
1863  did  not  cre»to  n  tenancy,  and  th»t  therefore  «.  23 
of  Act  Vni  of  1869  did  oot  mpply.  Fobbbs  r 
BsFJIoo  EOT     .         .         .         .  e  a  Ii.  B,  801 


OP  1869>— co»/i»««<i. 

.   ^^^ TT'- W^ronsfltldittraint—Suit   I  the  de(end«nt 

to  tet  atidt  nollvnee  deerie  fi,r  real — Queiiion  of  ■     ■ 

*.■«._*  -,»  i,„  ^..  „j  ^^  ^^  .llegfld  collnrive 


decree  for  rent  obtMned  by  B  agalntt  C,  under  which 
decreed  wbi  ejected  fcom  his  Undi  and  hii  crop* 
■eized,  is .  dirtinffni»h»hle  from  a  ciae  of  illegal 
dirtraiDt|,b]p  a  landlord.  Sach  a  nit  nitea  aqneation 
of  title,  and  Hboold  not  be  bronght  nnder  the  Bcmt 
Act,    OOOFIHAIH  DUTT  r.  PsEONATH  SraCAB 

[6  W.  H.,  Aot  X,  7 

9*.  -       WroHfffiil  dittraint—SaU 

for  property  illegally  diilraintd.—A  init  by  a 
raiyat  for  the  recovery  of  the  value  of  hii  property 
illegally  dlrtrained  ••  the  pmpcrty  of  another  raiyat 
ii  one  which  should  be  broui^t  nnder  the  rent  Act. 
Bax  Bhisto  AoaABJXB  r.  CHsn  Lale  Tbwabt 

[16  W.  B.,  461 


-  B.28(AotXofl86e,  0.38). 


96.  - 


leiral  diifraiitt  of  cropi 
mb-lesseea  med  the  lamindar  and  othen  employed 
by  htm  tor  the  valne  of  crop*  leiied  and  carried  away 
ander  a  certificate,  ai  was  alleged  by  the  defendants, 
ttnnted  to  them  by  the  Collector,  but  which  they 
Mled  to  prodnc&  Held  tbe  rait  was  properly 
bronght  nnder  the  Bent  Act.  BiDE4  Mohan 
NAiEAB  V.  Jakd  Nath  Dai 

[8  B.  Ik  B^  A.  a,  861 :  la  W,  B,  98 

96.   —    — Wroi^fiil     ditlraini— 

Miiappropriaiion  ef  diilraintd  eropi.—The  Bent 
Act  male*  no  proviiion  for  a  case  where,  before  the 
mIs  of  the  distr^ned  prapoiy,  becansa  the  dehnlter 
paid  the  debt  demanded  by  the  landlord,  the  crops 
distrained  and  alleged  by  the  plaintitt  to  be  his  were 
made  over  to  the  raiyat,  whn,  the  plaintitF  stated, 
bad  misappropriated  them.  In  sDch  a  case  a  soit  for 
damages  cannot  be  bronght  nnder  that  Act.     Odbbbr- 

OOIiUK  T.  SiBIOOLLAE    .  .      7  W.  R,  41 

1 —  B.  88  <AotX  of  1869.  B.  81) 

— BuittodtiermintraUofrent^OffirtagivevottaTi 
— Co<»dtliowil  offir.—k  tnit  nnder  s.  28,  Beneal 
Act  Tin  of  1869,  asking  tbe  Conrt  to  determine  the 
rate  of  rent  which  plaintiff  is  entitled  to  receive,  and 
offering  to  eiecnte  a  pottab  at  that  rate,  mnst  be  ac- 
companied by  an  nncondittonal  offer  by  the  plaintiff 
tn  ezecnte  a  pottah  at  tbe  rate  directed  by  the  Conrt. 
The  omission  of  aucb  an  ofTer  is  btal  to  the  claim, 
and  plaintiff  has  no  right  tn  male  it  a  condition  to  tbe 
eiacntion  of  anch  a  pottah  that  all  previnns  arrears 
sbonid  be  paid  at  the  rates  to  be  so  fixed.  Biixy 
V.  JiTDOO  Nath  GHCTruOK  .  86  W.  B,  176 


'uil    bv 


o-paretner      to 

.-  land— Act  X  of  18S9,,.  03.1:1.  l.~ReId 

that  a  snit  by  plaintiff,  a  <vi-paroener  in  the  land 
In  qnestinn,  aiiainst  another  co-parcener  holding  ashis 
ur  land,  to  anesa  tbe  same,  was  not  one  cogniublo 
nnder  the  Bent  Art.  Josba  Swan  v.  Ovaid  Sinqb 
[S  Agra,  Ber.,  6 

-  Senmptioih    Effect     of— 


Creation  of  ttitaiuv. — In  a  salt  ii 


See  Cabes  DiniBB  Liiotatioit  Act,  1877, 
ABT.  110  (1859,  a.  1,  ct.  8). 
!•  Alii  for  reiri.— Tbe  limi- 
tation in  a  suit  for  arrears  of  rent  brought  under 
the  Bent  Act,  I  of  1859,  was  that  provided  by 
•.  82  of  that  Act,  and  not  that  provided  by  Act  XIV 
of  1B69.  UwKODA  Pbhbaud  Mookhbjbb  «..  Kbisto 
CooKAB  MoiTBO  .  16  B.  L.  R,,  P.  0„  60  note 
[19  W.  B,  6 

POtTLIOH  p.  MODHOBtTDAH  PAL  CSOWDHBT 

[B.  L.  B.,  Si^,  Vol,  101: 
9  W.  B.,  Aot  X,  31 

S.   — ■ Speoial  period  of    liv^ila^ 

lion. — The  period  of  limitation  ipecified  in  Act  X 
of  18G9  has  reference  eicluuTely  to  siiits  brongbt 
nader  that  Act.  FBoaomro  Coovab  Fai  Cbowdbst 
V.  UuDDUH  MoHim  Pal  Chowdhby 

(U  B.  L.  B,.  Ap.,  SI  nota :  18  W.  B,,  890 

Subbbbsvk  Sbx  v.  UiMOTOB  Siboab 

[7W.B,948 

S.  Computation  of  Una  aecor- 

ding  to  Englith  calendar. — Befifiin  accordance  with 
former  decisions  of  the  High  Cimrt.  that,  for  the 
parpiiae  of  competing  the  poriod  of  limitation  pre- 
scribed by  s.  29  of  Bengal  Aot  VIII  of  18fl9,  the 
calcnlation  is  to  be  made  according  to  the  English 
calendar.  Mabokbc  Blabeb  Bttebh  r.  Bboio* 
EisBOBB  Sbh  .  .  L  L.  B.,  4  Colo,,  467 

[3  c.  ii.  B,  see 

And  "  month"  means  ■  calendar  month.  LiroH- 
KBBFITT  SlHSH  BAHADOOB  I.  Baicoohabeb  Dabba 

[88  W.  B.,  375 

Eabbeb  Febbbad  Sbit  Nbosbb  d.  Jakib  Faieab 

[8  C.  L.  B.,  866 

Saboda  Fbbsbad  Oanouli  t.  Patiali  Haxahti 

[L  Ii.  B.  10  Calo.,  918 


4.  Act  X  of  185:  _ 

tinwtion  of  "  after  patting  of  t\eAel."—Th«worA» 
in  Act  X  of  18G9,  a.  82,  limiting  snits  for  arrears  of 
rent  dne  at  tbe  passing  of  the  Act  to  a  period  of 
"three  years  aftnr  tbe  paaung  of  the  Act"  refer  to 
the  date  when  the  Act  passed,  and  not  to  tbe  snbie- 
qnent  date  flicd  for  Its  coming  into  operation. 
Peabt  Mohbh  Doss  r.  UoAsTavB    Marsh.,  687 

UoBAN  c  Bi)n>raA8iiraB  Dbbia 

[W.  B,  1884,  Aot  X,  6 

Watboh  r.  BimroKABT  Boi 

[W.  B,  1864,  Act  X,  19 


a  obt^ed  in  1868, 


oit  in  a  Qvil  Court  a  6.  Ad  X  of  1869,  t.  Si—BnU 

declaring  the  land  of   I   brought  for  period  preceding  Aot. — When  a  suit 
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DIGEST  OF  CASES. 


BSNQAi.  Bxurr  ACT,  vm  OF  isee  <x 

OT  18S9)-e<»fint>ed. 

WM  Inrougbt  within  three  ynn  from  the  puiing  of 
Act  X  of  IBGQ,  for  aiream  of  rent  of  1266  to  1269, 
ftnd  three  montbi  of  1269, — Seld  that  the  tnit  wu 
not  bured  by  limitation  under  i.  82,  did  that  the 
claim  for  the  urears  of  1266,  which  were  nnt  due 
till  1267.  wu  m  time,  though  thmt  wu  »  period 
preceding  the  paaaing  of  tbe  Act.  MusiHarrsBg 
Dmbeb  v.  Buc  Sagttb  Stko-h 

[W.  B.,  1864,  Act  X,  e» 

e. Act  X  of  18B9,  I.  B3  and 

».80 — Suit/or  arrean  of  rent  after  e»ha*eeme»t.— 
A  Undloi^  baring  obtaineda  decree  for  enhancement 
aguut  bit  tenant,  meet  him  for  arrean  of  rent.  B»ld 
(with  reference  to  n.  30  and  32  of  Act  X  of  1SB9} 
tbat  the  suit  might  be  bror^bt  within  one  year 
fiom  the  date  of  the  flnal  decree  fixing  the  rent  in  the 
niit  for  enhancement,  or  within  three  yeara  from  the 
end  of  the  month  of  Jeyt  of  the  Poili  or  Willayati 
year  for  which  each  rent  wae  cbtimed.     Jorvoim 

DAfU  V.  BimBO<IU!H  EOY 

[S  W.  B.,  Aot  Z,  61 


7.  Act  X  of  1859, 1.  5S~a»it 

fir  arrtart  qfrtnt — Caiu»  of  action. — An  arrear  of 
nut  li  not  due  witiiin  the  meaning  of  *.  83,  Act 
Z  of  lSt9,  until  the  rent  Itielf  hu  been  determined. 
CoxuL  LooHim  BoT  V.  HoKAw 

[9  w.  B.,  Aot  X.  sa 


anthmlM  the  recovery  of  only  three  yean*  rmt 
Thn^  where  a  mit  wai  commenced  within  three  yeare 
from  the  end  of  tbe  Bengal  year  1268,  the  plaintiff 
wu  held  entitled  to  recover  the  whole  of  tbat  year'* 
rait.  DooBOA  Dobs  CBATiBNBa  v.  Nobiv  Moevn 
Ghoul    .  .    6  W.  B.,  Aot  Z,  68 

8. — Ael  X  of  18S9,  t.  33— Suit 

for  Oman  of  rtti.—S^  38,  Act  X  of  1669,  doM  not 
antbi^ie  tbe  recorary  of  only  three  years'  rent,  bnt 
reqnire*  niiti  for  the  recovery  of  rente  to  be  initi- 
tnted  within  three  yean  from  Uie  end  of  the  Bengali 
or  Full  year,  ae  the  ai*  may  be.  OoasAiir  Ukitk 
NlSAIH'FooXU    v,    AXTTSITT    LA£L    alicu    BabOO 

J^ 7W.B..801 

AiA  X  of 


11.  - 


Ifi  W.  ■&.,  S28 

~  AfBord    of    iamagit   \ 


formtr  t^t—Caute  o/neftcM.— Whav  rrati  are  not 
m*d  for  within  three  yean  &«m  the  end  of  the  year 
tar  whieh  they  are  alleged  to  be  due,  the  foct  tint 
dunagee  were  awarded  agunrt  the  pUiotiff  hi  a  for- 
mer t^  (or  not  giving  recelpte  for  tbat  year  wiD  not 
create  a  csdm  of  acUon.  Hitso  Pkbbeas  Box 
Cbowdkx  v.  Wooka  Tasa  DiBBi 

[16  V.  B.,  194 


BEZTGAI,  BENT  ACT,  .Vm  OT  1669  (Z 

OF  tBB»i-coiittined. 

ISl  Sml  to  eontett  enAmtft' 

•lent  0/re«f.— Where  iiniiyaf  a  mit  oontestinganotice 
of  eo^cement  wu  diamiraed,  and  the  dimuaaal 
confirmed  in  tpecial  appeal  in  tbe  month  of  May,  the 
landtord'a  anit,  bronght  in  December  of  the  eame 
yaViforrtntat  an  enhanced  rate,  accmrding  to  notice, 
wu  held  to  be  barred  by  a.  32.  Act  X  of  1S6S. 
HcsBB  EiSKOBi  Ghobb  e.  EovosnrBa  Xaht 
BAIfBBm  .     10  W.  B„  41 

13.  Suit  for  arrtar*  ofrt»t.^ 

The  worda  of  i.  29,  Bengal  Act  VIII  of  1859,  are 
intended  to  apfjy,  apedally  and  eiclndvely  of  Art 
XIT  of  1669,  to  the  aame  claat  of  caaca  u  thnae  to 
which  B.  32,  Act  X  of  18E9,  applied,  thoagh  that 
daaa  cannot  now  be  defined,  aa  it  formerly  could,  by 
reference  to  the  Joriedictinn  of  the  Court  in  which  the 
caaei  &11  to  be  entertuned.  The  class  ia  limited  to 
luit*  for  arrearB  of  rent  umpty,  aa  "  arrears  of  rent " 
are  defined  in  a.   21,  Bengal  Art  VIII  of   1869- 

GOBIXD  COOHAK  CBOWDBST  c,  HAHBOV 

[16  B.  L.  B.,  66 :  28  W.  B.,  162 

14.  ■ Swi  for   arrean   at  im- 

hanetd  ralet—Limitalion. — The  intraition  of  a.  29  of 
Bengal  Act  Tin  of  1869  ia  that  a  mit  for  arreart 
at  enhanced  ratea  abould  not  he  deferred  beyond  tbe 
third  month  after  the  year  for  wldch  eohancemoit  ia 
claimed,  Qlabboott  •.  BAJCHmmsB  Hooosr 
HmTDUL as  W,  B,,  881 


16.  8mtfbreomMiuiHo»for 

land. — A  rait  to  make  the  defoidant  liable  for  com'' 
pcmaation  in  the  ahape  of  rait  to  the  land  whieh  he 
held  hi  tbe  name  of  hia  lerrant  it  not  a  anit  for  rent 
to  which  a.  29  of  Bengal  Act  THI  of  1669  ap- 
pliea.    KiaHBireiTTTT  HiBBAur  g.  Bobbbtb 

[16  W.  B^  387 


rent—Aet  XIV  of  II     ,  , 

defeitiiHitt — XiMito^s.— The  plaintlfta  rara  the 
dnendanta,  who  were  ijaradara  of  tha  property  In 
which  they  were  co-ahuera,  for  arreara  of  lent 
aitoiding  over  a  period  of  ni  yeare.  The  wnXi  wa« 
flrtt  broDgbt  in  tba  Bevaine  Conrt,  and  u  their 
co-ibarerB  had  not  joined  In  the  anit,  the  plaintiSe 
made  them  defenda^ta,  and  thdr  being  defendante 
preventing  the  pluntijfa  from  continuing  tha  ntt 
in  the  Bevenne  Conrt,  they  inatitnted  it  afreah  in 
the  avU  Court  afAr  Bengal  Art  Till  of  1869 
eame  mto  operation.  The  defendant*  objected 
that,  nnder  Qie  limitation  provided  by  a.  29  of 
that  Aot,  no  more  than  three  year*'  rent  eould  be 
recovered  i  but  the  Judge  held,  afilrming  tbe  deciaion 
of  the  Uunnf,  tbat  tbe  caae  wai  governed  by  cl.  16, 
a.  1,  Act  VIII  of  18E9,  and  that  dz  years'  rent 
could  be  decreed.  Seld,  on  apedal  appeal  to  the 
High  Court,  that  the  feet  of  tbe  oo.aharera  being 
made  pro  formd  defendants  did  not  alter  the  real 
rliaiacter  (if  the  suit,  which  wu  to  recover  arreara  of 
rent,  and  that,  therefore,  the  provialona  of  a.  29, 
Act  VIII  of  1839,  were  applicabift  and  a  decret 
'or  tluree  yeara'  rent  onlj  waa  ^ven.  OmroA 
GoBCTD  Snr  v.  Oobins  CHirirDBR  Dabb 

[lIlB.  L.  E.,  Ap«  81 :  IB  W.  B.,  847 
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BEiraAI.  BENT  ACT  vmOT  1868  (X 
OF  18B9i— continued. 

17.  Suit     for      arreart      of 

rant — Xi'»i(fl(ioii.— The  period  of  limitation 
wlttiin  which  a  Bait  for  urctut  of  teat  may,  ander 
Beogsl  Act  VIII  of  1869,  *.  39,  be  initituted, 
mast,  in  the  nblence  of  any  apedftl  agreement,  be 
colcukted  fnim  the  last  day  of  the  year  folloiring 
the  expimtion  of  the  year  for  which  such  rent  is 
cUmed.  Woombbh  Chobmb  Bohb  e.  Soobjbb 
Kahto  Roy  Chowdb&t 

[X.  L.  &,  6  Calo,  713 :  e  a  I..  &,  4B 

18.  Snit     for      arreari      of 

rani — Ltmiiation. — -The  loit  day  on  which  a  mit  for 
tiie  TecoTCTT  of  an«an  of  rent  can  be  ingtitnted 
uDder  ■.  29,  Bengal  Act  VIII  of  1869,  U  the  Urt  day 
of  the  third  year  from  the  cloie  of  the  year  in  vhich 
the  rent  became  payable.  The  word  "airear"  in 
that  lection  mouii  "rent  in  arrcar."  Woameii 
Chmuier  Beit  t.  Soorjee  Kanlo  Bog  Chowdhry 
I.  L.  E.,  6  Cale.,  718:  6  C.  L.  S.,  49,  over- 
ruled.      KiSKAKT    BHUTTAOHiWI    t.   EoHIlUKiST 

Bhuttachabji 

[L  I..  R,  0  Colo,  896:  7  C.  I..  B.,  842 

18. Suit     for     arreart     of 

rent—8vit  againtt  r«giiterad  tenant.— t  suit 
having  been  bnmgbt  in  1281  for  arrean  of  rent 
<t  a  dar.patui  fur  the  yean  1281-88  and  part 
of  1284  a^Mt  A  ai  the  widow  and  heireu  of  the 
former  daf-patnidar,  who  died  in  1266,  A  pleaded  that 
■he'  was  not  the  representative  of  her  ntuliand.  ai 
in  ia76  she  had  adapted  a  ion.  Wherenpon,  in  1S86, 
more  than  three  year*  from  the  time  the  nnt  of 
1S81  became  dne,  the  mn  was  made  a  defendant. 
It  appeared  that  from  the  time  of  her  haiband'i 
death  A  had  allowed  her  own  name  to  remain  on 
the  iheriata  of  the  plaintifFs,  and  that  the  pluntiffi 
had  no  notice  of  the  adoption.  Raid,  revarsing 
the  decision  of  the  lower  Appellate  Court,  that 
the  clahn  for  the  rent  for  the  year  1281  was  not 
barred  as  against  A  and  tho  tenure,  bnt  that  no 
decree  eoqld  be  made  against  the  son  in  respect  of  it. 

DWABEAITAIH  HlTTSa  V.  NOBOHSO  HOHJOBI  DABBI 

[7  C.  I^  B.,  988 
20.- 


Suit     for     arreara      of 

rani — Liniiation. — It  having  been  decided  i  i 
a  former  case  that  tho  zammdar's  claim  against 
defendants  for  tbe  rent  of  1271,  bang  a  lalt  for 
aTTeari  of  rent  recoverable  npoa  a  liability  ari«ng  ont 
of  matters  not  within  tbe  cognixance  of  a  Bevennc 
Conrt,  was  not  governed  by  the  special  linutation 
prescribed  by  i.  32,  Act  X  of  1859,  but  by  tlie 
(ir^ary  law  of  limitation.  Act  XIV  of  \SAi,-~Meld 
that  the  lamindar's  present  claim  of  a  precisely 
nmilar  natnre  against  the  same  partie*  in  respect 
of  the  year  1373  was  not  barred  by  tbe  special 
limitatim  prescribed  by  s.  29,  Bengal  Aet  VlII 
of  1869,  corresponding  to  s,  32,  Act  X  of 
1869.    pBoscNKo  Cooiux  Pu  Ckowdhbi  c.  Bav- 

DHDH  CaATTBUBB  18  W.  B^  8 


the  Collector's  Conrt  for  rent  of  1270  and  sabteoneLt 
f  mrs  having  been  dImiMed  in  oonscqnence  <d  the 


BEOTOAL  REnr  ACT,  TTn  OF  1880  (Z 

OF  VaaSH-eontinuad. 
defendant's  plea  that  the  whole  of  the  estate  had 
been  remmed,  and  tlut  there  was  no  distinct  land  for 
which  plaintifF  was  entitled  to  any  separate  rent, 
pl^tifl  was  obliged  to  bring  a  dvil  salt  to  eitabllsh 
his  right  to  recover  those  rents.  Having  obtuned  a 
decree,  he  branght  a  mit  for  arrean  of  rent  from 
1271  to  1279,  bnt  obtained  a  decree  for  the  rents 
of  three  years  only,  tbe  cause  of  action  for  the  years 
previons  to  1277  having  been  cocsideTe^  to  bo  barred. 
Raid  that  this  decinon  was  right,  as  there  wm 
nothing  to  prevent  the  plaintifF  from  inelnffing  in  the 
civil  suit  which  he  bmn^t,  oi  any  previons  snit, 
a  cl^m  for  rent  as  well  as  for  deckratiwi  of  right. 
BiTBOSA  Kakt  Box  b.  Chfhsbb  Coohas  Boy 

[98W.B,S81 

22. Aet  X  of  1\ 

Snit    to    I  

dtelanztion  of  plaintifT'e  rigit. — A  suit  to  recover 
rent  in  cash  and  kind  which  comprehended  a  claim  to 
have  a  particular  share  of  the  rent  declared  at  the 
property  of  the  plaintiff  was  held  to  be  one  which 
a  Collector,  acting  under  Act  X  of  1869,  would 
have  refnjed  to  entertain,  and  therefore  to  be 
governed  not  by  the  limitation  prescribed  by  Bengal 
Act  Vm  of  1860,  s.  20,  bnt  by  the  or^nary  law 
of  limitation.  Hsbba  SehQh  v.  Ukb  Aebds  Au 
^W.B,889 

98, Aet  X  of  1889,  t.  aS— 

Pendenev  of  tnit  for  enkanoamant—LimHa- 
tion. — The  three  years'  limitation  provided  by 
s.  32,  Act  X  of  1869,  is  in  g^eral  toma,  and  does  not 
admit  of  any  exceptions,  e.g.,  the  pendency  of  a 
suit  for  enhancement  for  1386  will  not  Ave  limitation 
in  respect  to  the  rent  for  1266.  Nobokarth  Dry 
r.  BoxoSAXAirrH  BOY  1 W.  B.,  100 

Dakhuta  Dabu  t.  Bohbbb  CHinrvsii  Dtrirr 

a  W.  B^  14S 

24.  - 


~ Orant     of     permannal 

— ConlingenCj/.—Whea  a  peiwn  lets  .  land 
nnder  a  kabnliat,  and  subsequently  grants  a  per- 
wannah,  undertaking  not  to  ask  for  rent  till  a  ceitun 
contingency  occurs,  the  perwannah  will  not  alter 
the  original  agreement  so  ^  as  to  prevent  limitatiim 
applying  to  a  suit  for  rent.  Bkbeb  c.  Mabokkd 
Qhosbi        ...        1  Ind.  Jar.,  XT,  a,,  81 

26.  . ■ Act   X  of  1859,  a.  83— 

Cauat  of  action — Suit  for  enhancement  of 
arrtart  of  rant. — A  suit  for  arrears  of  rent  at 
an  enhanced  rate,  bronght  more  than  three  years 
after  the  rent  had  accrued  due,  was  held  to  be 
barred  by  lapse  of  time  nnder  s.  82  of  Act  X  of  18G0, 
notwithstanoing  that  it  wa*  commenced  within  one 
year  from  the  date  of  a  decree  made  in  a  salt  brought 
in  the  Civil  Conrt  declaring  that  the  plaintifF  was 
entitled  to  enhance.  The  cause  of  action  was  the 
non-payment  of  tbe  rent  at  tbe  mhanced  rate,  and 
Dot  the  declaration  of  the  Civil  Court  that  the 
^alntiff  had  a  right  to  enhance.  Doiakoyib 
Chowvbaxbx  b.  Bkolakath  Qhors 
[B.  I..  B.,  Bop,  ToL,  689: 8  W.  B,  Aot  X,  77 

26. Act  X  of  1869,  a.  *»— 

Emit      for      arrear*      of     rent.— The     jdaintiff 
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DIQEBT  or  CASES. 


{    770    ) 


BSETGAI.  BBITF  ACT,  Tin  OT  1609  (X 

OF  laeOy-contimud. 

had  med  tlie  defendant  at  the  end  of  the  year 
1273  to  recover  uresn  of  rent  for  1271,  and  to 
eject  Mm  for  ncn'payment.  The  litigMion  luted 
till  1276.  when  the  pluntitF  obtained  a  decree,  which, 
however,  was  not  executed,  ai  the  defendant  paid  the 
amoiint  and  coati  within  fifteen  daya.  In  1276  the 
phuntiff  bnnight  thia  mit  to  recover  the  rente  of 
1273  and  of  nbaaqaent  ynn.  Held  that  the  plaln- 
tiVa  cliUm  for  the  renta  of  1272  wai  not  barred 
by  the  lapae  of  three  yean,  nnder  a.  82,  Act  X 
of  1869.  DmSATAX  Paxakaxik  v.  Bassa  Eishobi 
Dm  .     8  B.  I..  XL,  686: 17  W.  IL,  41S 

ISEAlt  C'HAKVR*  BOT  r.  KOAJA  ASHAMiniA 

^  B.  I»  B.,  6S7  note :  16  W.  B.,  70 

Contra,  Mash  ma  Cbobiikk  Qbose  v.  Bashiza 

CxowDHBAiB  .    7  W,  B,  406 

BejectinE  review  of  Mme  eaae  in 

[6  W.  B^  Aot  X,  43 

HUBOKATH     BOT     CBOWDBBT     v.     GoLITCKHlTK 

Chowdhxe  .       18  W,  B,  18 

87.  J£l  X  of  1869,  ,.  BD— 

Sale  for  amar*  of  n»t — Side  afltneardt  tet 
aride — SubieqtienI  ntit  for  arrears  of  rent. — A, 
a  lamindar,  iild  the  righta  of  S,  hu  patnidar, 
tor  airean  of  rent  nnder  Emulation  VIII  of 
1819.  Thi»  Bale  was  (ubwqnently  aet  aride  at 
the  lait  of  B  for  irregnlarity.  A  then  aned  B 
for  the  arrean  nnder  Act  X  of  1869,  aod  B  raiwd  the 
defence  that  the  rut  wai  barred,  more  tlian  tliree 
yeAii  having  elapted  from  the  cLoae  of  the  year 
in  which  the  arrean  bec«me  doe.  Seld  (rererring 
the  deduon  of  the  Eigh  Court)  that,  upon  the 
■etdng  aude  of  the  patni  nie,  the  patnldar  took  bftck 
tba  eatate  aubiect  to  the  obligation  to  pay  the 
rent,  and  that  iie  particular  arreara  of  rent  claimed 
_  molt  be  taken  to  have  become  dne  in  the  year 
in  which  that  rectoration  to  pnaieBdon  took  pUce,  and 
plaintiff  conld  ene  witUn  three  yean  from  tBe  close  of 
tint  jretr.  Swashakaxi  o.  Shabbi  Huesi  Bab- 
mm  .  a  a  li.  B.,  P.  C,  10:  11 W.  E^  P.  C,  B : 
[13  Moore's  I.  A.,  244 

as.  8ml  for  arrean  of  renl 

— Allowance  of  time  oBonpied  ly  nH<  for  ^eeiment. 
— Where  limitatkn  ia  pleaded  in  «  anit  for  arreara  of 
rent,  dedootion  moct  be  allowed  to  the  landlin^  tar 
the  time  he  was  aniikg  to  eject  defendant  u  trespaMeri. 
SsBAX  Obditdbb  Box  r.  ifwum  Abbaxooi.lak 

[16  W.  B..  78 


88.     Aet  X  of  18S9,   e.  33— 

Sail  for  arrean  ofrenl—Aitignmatt  of  rent  in  pay- 
meni  of&ond.—'PhiatiB,  a  umindar,  being  indebted 
OQ  a  bond,  g»va  the  bond-holder  an  asaignment  on  the 
natnldan  for  the  greater  portion  of  the  patni  rent  to 
be  paid  to  the  bond-holder  nutil  the  debt  wai  liqni- 
dated.  The  bond-hiMer,  not  recdving  hia  mtmef, 
med  the  nmiudar  In  the  Small  CanieConit,  where- 
npoo  tbt  lamindar  brongU  tU*  anit  againri;  the  pat- 
nidara  Icr  the  rent  dne.  The  lower  Appellate  CVnirt, 
revening  the  dediion  of  the  flrtt  Cnort,  held  tl^  the 
claim  Im  the  rent  of  1:2  i  8  was  nut  barred  by  limita- 
tkn^ becanae  brought  within  three  yean  from  the  time 


HEXrOAL  BSNT  ACT,  Tin  OF  1868  (X 

or  lB59)~continv«d. 

that  plaintiff  knew  of  the  non-payment  of  the  rent  by 
defendants.  Keld,  upon  the  principle  nf  t^e  dacidnn 
of  the  Privy  Cooncil  in  Swamamayi  v.  Shatki 
Mukhi  Barmani,  2  3.  L.  R.,  P.  C,  10  i  11  W.  R. 
P.  C,  5,  tb&t  pltuntitt  was  entitled  to  recover  the  rent 

of  1279.     MOHBBH  ChUKSBB  CbAXIASAB  c.  GtTXQA- 

BSHKBDOaBBB     .         .  .    18  W.  B^  60 


80.' 


delayed     pending 


final  deoition  a*  io  rent,— A  previous  suit  i 
brought  in  1SG9,  which  was  not  finally  decided  In 
appeal  by  llie  High  Court  unHl  December  1SC6,  the 
elFect  of  wUch  deoaion  was  to  take  the  talnkh  then 
in  dispute  out  of  the  class  of  those  protected  by  a-  Gl, 
Begnlation  VIII,  1793,  and  1«  make  It  liable  to  en- 
hancement. Held  that  the  plaintifPi  canaa  of  ac- 
tion for  rent  ^d  not  accme  until  ascertainment  of  the 
rent  by  that  dedaon,  and  that  her  present  suit  for 
about  five  years'  rent  from  lat  July  I8S9,  having 
beoi  bronght  within  tne  year  from  Uie  date  of  that 
decinon,  could  be  muntained.  UaseiTB  Cecrdbb 
Gaoai  r.  Badbiza  Chowdbbux 

^W.B.,AotZ,U 

81,  Jet  Z  of  iaS9,  t.  32- 

Snitfor  arrean  ofre»i. — Dednetion  of  limt  wieii 
'howl  fide  tning  defendant  at  a  tretpauer. — A 
landlord  can  be  allowed  a  deduction  in  respect  of 
limitation  for  the  time  he  ia  sning  a  tenant  as  a  trei- 
paaaer,  only  when  he  ia  acting  under  a  bowl  fide 
belief  that  the  toumt  is  a  trespasser,  and  not  in  snitj 
when,  from  the  circumstances  of  the  case,  be  must 
have  known  of  the  defendant's  right  to  hold  aa  a 
tenant.  Eubohatb  Box  Cbowvbbx  e.  Qvlitdk- 
NAIB  Chowsbbz  .     18  W.  B.,  18 

8S.  ■ — —  Tenancy   in    aieyanet— 

Ret  judiea  ia— Limitation — A,  the  lamindar,  granted 
a  F^xii  lease  of  certain  talnkhs  to  B,  who  atslgned 
it  to  C  and  S.  On  B"!  death,  C  and  D  applied  to 
the  Collector  for  r^iatntiwi  of  the  patni  taJvkh  in 
their  names  as  assignees  of  S.  A  objected  to  the 
registration  on  the  ground  that  the  lease  insured  only 
for  the  life  of  if.  A't  objection  being  overruled,  he 
instituted  a  regnlar  suit  to  eiett  C  and  D,  the  praaeat 
defendants,  which  was  decided  a^iUnst  A  finally  by 
the  Privy  Council  in.1874.  During  the  pendency  rf 
this  litigation,  the  lamindar  sued  to  recover  the  rent 
for  the  ywr  1S6B,  not  upon  the  basis  of  the  patni 
lease,  but  (ornse  and  occupation,  treating  thetenants 
as  mere  tmpassera.      This  suit  was  ^smisaed  on  the 

Cud  that  the  plaintiff  ooght  to  have  sued  on  the 
In  187G  the  plabit^  bronght  the  present 
suit  for  the  rent  of  1868  on  the  patni  lease.  The 
defendants  pleaded  nejadiaata  and  limitation.  The 
plaintiff  contended  Uiat  the  suit  waa  within  time  on 
the  ground  that  the  right  to  recover  the  rent  wa*  in 
suspoise  during  tlie  pcodeocy  of  the  litigation  regard- 
ing the  lease.  Seld  that  the  suit,  thou^  not  ne 
Judicata,  was  barred  under  a.  29  of  Bengal  Aet  Till 
of  1S69.  Stoanamayiir.  Slaiii  Muihi  Barmani, 
S  B.  L.  S.,  P.  C,  10,  ffisUngulshed.    Watiok  &  Co. 

r.  DHORSHSBA  CBtnCDBB  Hoosbbjbb 

[LKB.,8Cftlc.,6' 
Dednetian  of  timt  tuhiltl 


II  pending— Limitation, — A  med  for 
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DIGEST  OP  CASE8, 


(    778    ) 


BENGAL  EBBTT  ACT,  Vm  OF  1889  (X 
OF  18S9)—eoHtiiu»d. 

enbanconent  of  rent  of  ccrtun  lands  for  a  gpedfled 
year.  On  the  dismiml  of  thiB  «nit,  A,  moce  than  Qve 
yean  after  the  font  fell  due,  sued  for  arreara  of  rent 
for  tb«  tame  year.  ffBld  that  A  waB  not  entitled  to 
deduct  tlie  time  occupied  in  the  conduct  of  hu  m- 
hancement  mit  from  the  period  which  elape^  Bince 
the  rent  fint  fell  due  in  onler  to  bring  hia  case  with- 
in the  period  of  limitation  prescribed  for  snch  Uat- 
mentloned  niita  hy  >.  SS  of  Bengal  Act  VIII  of 
1868.  BBommsD  Coomas  Bot  «.  Rakbu  Cehh- 
SBB  BoT  .  L  Ii.  R,  8  Calc,  781 

84. Limitafion — Salidag. — A 

rent  mit  under  Bengal  Act  YIII  of  1869  moit  be 
bronght  strictly  witlun  the  term  of  thr«e  years  pre- 
scribed by  s.  29  of  that  Act,  which  contains  the  only 
law  of  limitation  applicable  to  the  rase.  Where, 
therefore,  the  last  day  of  the  term  so  fixed  was  a 
close  holiday,  and  the  plaint  in  sach  a  suit  «M  filed 
on  the  following  day, — Seld  that,  inasmuch  as  s.  20 
contains  no  proTision  for  relaxing  the  term  fixed  by 
it,  such  as  is  centred  in  the  genoal  law  of  limitation, 
the  suit  was  barred.  Pubbak  CKinniss  Qbobe  c. 
HuTTT  Laij>  Qbobe  Jismk 

[L  L.  S.,  4  Cole,  SO:  2  C.  1..  R,  648 


86.  - 


-  Limiiation — Suit  far 


of  rent. — After  the  expiration  of  the  period 
|>re8cribed  by  ■.  89  of  Bengal  Act  VlII  of  1B69, 
a  pluotifC  snlns  (v  arrean  of  rent  cannot  insist  on 
the  pcsidmcy  <^  another  suit,  brought  by  him  for 
p<wsesdon  of  the  land,  m  preventinR  limitatico  from 
rmuiliig,  vhere  there  has  been  no  time  daring  which 
inch  rent  oonid  not  have  been  recovered  if  he  bad 
kcted  on  lus  right  of  ining  for  it.  In  &a»i  Bunm- 
moytt  V.  Shothte  Xaokhee  Burmoitia,  13  Xoor^t 
I.  A.,  244  I  SB.  L.  B.,P.  C,  JO.theclaimantof  rent 
was,  until  the  setting  aside  of  the  sale  that  had  tAkm 
place,  in  the  poaitirai  of  a  penou  whete  claim  had  been 
Mtisfied.  The  right  to  sne  in  that  case  had  beai  nis- 
pended,  sod  it  was  tliei«fore  dlaUnguishable  from  the 
present.  The  pl^itUf  t  anceator  purcbsied  a  talnkh 
fron  the  QoTemmant,  subject  to  an  ijaia  therein  held 
by  the  defendants,  which  expired  in  186C.  A  mit 
hronght  by  the  plaintifl  in  1874  for  posseesim  was  dis- 
missed finally  in  1B76,  the  defendant's  claim  to  remain 
in  poBseasioii  under  another  tenure  being  allowed.  The 
plaintiff  in  1876  sued  the  defendants  for  airears  of 
rent  for  the  years  1866—1872.  Seld  that  the  suit 
was  haired  under  «.  29,  notwithsUnding  the  proceed- 
bgt  of  1874.  HITBO  FnSHU)  BOT  e.  GoFu 
DAaDtm 

[L  I..  B.,  9  Colo.,  260:  IS  C.  I^  B.,  ISO : 
I..R,9LA,» 

Affirming  the  decision  of  the  High  Court  in  Hmo 
Fbobu)  Boy  v.  Oofai.  Do«a  Jtxret 

[L  I..  R.  3  Cala,  B17 :  3  a  L  B^  460 


Sft- 


held  and 


rtar*  of  Maf .— The  def aidant  held 

of  a  share  to  a  zamindari,' which  share 

the  pabii  granted  by  a  Hindu  widow,  who  died  m 

Font  1381.    The  pUntiSs  were  the  b«n  who  fuo- 

cMded  to  the  mtdndari  en  the  death  of  the  widow. 


BBNCtAI.  BKETF  ACT,  Vm  OT  ISSO  (Z 
OF  iaS0)-co>Uiiued. 

In  Pons  1231  they  brought  a  suit  against  the  defen- 
dant for  the  purpose  of  setting  adde  the  patoi,  and  on 
the  16th  Pons  1286  obtuned  a  decree  declaring  the 
pstni  invalid,  and  giving  them  khas  possession  with 
megne  profits.  This  decree  was,  however,  reversed  on 
appeal  on  the  6th  Siabun  1386.  and  their  suit  was 
diamisied.  In  a  snit  for  arrcftn  of  rent  from  12BE 
to  1266,— Slid  that  the  plaintiff  was  not  protected 
from  the  operation  of  the  law  of  limitation  during  the 
pendency  of  his  snit  to  set  aside  the  patni,  and  that 
his  suit  was  barred  except  u  to  the  arraui  accruing 
within  three  years  preceding  the  suit.  Harro  Per- 
ihad  Sos  V.  Gopal  Doit  Dvit,  1.  L.  £.,  9  Calf., 
255,  followed.  Rami  Stimotitogee  v.  BAotki  MoeHi 
Burmonia,  2  B.  L.  B.,  P.  C,  10,  distinguished. 
SHIBjn  V.  DiHA  Nath  Mootkbjbs 

[t  X..  B.,  IS  Gale.,  968 
B.  80  (Aot  X  of  1868,  SB.  84  and 

88). 

Set  JvJOSDKTKnr  OV  BiTBinrE  CovBT. 

[ISW.B.,4SS 

A  nit  ander  the  Bent  Act,  X  of  1859,  b.  24,  was 
not  maintainable,  nnlesa  the  defendant  was  an  agent 
or  servant  employed  in  the  man^^ement  of  lande  or 
collection  of  rents.  The  Bengal  Bent  Act,  1869, 
however,  does  not  define  who  are  agesits. 

L  ■ — Agent,  Smit  againet — 8ait 

far  papert  i»  poitenion  of  tadar  amlait. — It  waa 
held  that  a  suit  for  papers  in  the  passe«ion  of  sadar 
amlahs  employed  in  keeping  the  books  of  the  office, 
and  in  performing  the  other  duties  incidental  to  the 
office  of  sadar  amlahs  and  not  mofnsail  amlahs,  was 
not  one  cognixable  nnder  the  former  Act.     MoHBtT' 

DBORAXAJS  SiKOH  C.  LAU.1  BTTTTUM 

[KarelL,  S88 :  S  Hay,  878 

OOSOT  NABAIK  SISOAS  v.  EBIBTO  CHUirDBB  BOT 

Cbowsebt   .  IS  W,  B.,  488 


-  /y«ri,  Smit  again, 


-Teh. 


Mildar.—A  snit  to  recover  bcm  def<raunt  rent  ctA- 
lected  by  him  for  the  plMutifts  as  thrir  tehrildar,  for 
the  due  perfonnanee  of  which  office  he  had  bound 
himself  by  apeement  nnder  secnrity,  was  held  tn  be 
mvntdnable  nnder  the  Bent  Act,  1S69.  Osast  e, 
Bak  Totroo  Bhoouioe  .  .  10  W.  B.,  88 

Sesibtudhub  Bosb  v.  Skava  Cacan  Ghobi 

[14  W.  B.,  68 

a J^ent,  Suit  agaiml~TeA- 

nldar-~^  olaim  for  moneys  collected  by  the  defen- 
i1«jit  ».  plsJnlJfFg  tehsHdarwasheld  to  be  one  cognii- 
able  under  the  Bent  Act,  and  the  fact  that  the  matter 
was  referred  to  artntratjoa  and  an  award  made  wu 
held  to  make  uo  difference.  Shobhib  Uoeah  Shaha 
c.  Sbixb  Siboab  .  6  W.  B^  Aot  X,  13 

4,   . — ^«*t,  Snit  againit — Saih 

or  ffomatUa. — The  snit  of  a  lamindar  against  a  naib  or 
a  gomasht*  for  papers,  acoounts,  and  moneys  collected, 
is  eogniiable  under  the  Bent  Act.  KAUa  Naih 
OaoaAx  V.  CHDKini  Oeubk  Bjboab 

[10W.&.61 

See,  however,  KAvmcsiHn  Dobsbb  «.  Baoao- 
Btrm  Cmrair  Obobb  .  10  W.  B,  7 
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BSECeAI)  BBKT  ACT,  TmOF  1869  {X 
OF  laaey—etmtiimd. 

8-  Agent,  8wil  agaimt—Gtna- 

ral  maaagar.— Where  an  agent  wm  employed  m  Uib 
muugei  of  a  biding  bmineu  and  a»  a  ganeral  mana- 
ger, ,»Bd  in  that  capacity  received  renta  collected  by 
nb-uentB  employed  by  the  lamindaT,— ffaU  that  a 
niit  for  rendition  ol  acconnti  againit  anch  ^ent  was 
not  cogniiable  under  the  Bent  Act.  BtrTASEcwKn'AB 
«.  JuKU  Febbbad  .8  Agra,  S0S 

ft  ^ Agent,  SuHagaiiul— Agent 

and  tmnlit*. — A  anit  by  a  aunindai  agaJnit  an  agent 
and  Yaa  raretiei  for  money  recelTed  by  the  agent  in 
colledjon  of  the  tenti  of  the  nmindari  ahonld  be 
brui^  ondet  the  Kent  Act.  Wooziib  Ali  «. 
DOOBSA  CauBK  EOT    .        .  B  W.  IL,  Act  X,  79 

7'    ^ent.  Suit  agaiiul—Suil 

for  aeaonnit  frotn  heir  af  agenl.SenthU—A.  mit 
for  the  delivery  of  accmnt*  under  the  Hent  Act,  X  of 
18B9,  lay  agauut  the  heir  of  an  agent,  the  Act  being 
intended  to  facilitate  the  recovery  of  accmiats  by 
mmiodan,  and  to  make  the  heir  of  an  agent  eqnally 
weponrible  with  the  agent.  QowRtB  Hossbik  o. 
Bah  Cooiua  Chowohst  .    B  W.  R,  481 

*.   A^tnl,  Snil  agatntl—Suit 

agatmt  agent  for  rent  nceived  and  mieappro- 
pnated.^Aa  agent  may  be  raed  under  the  Bent  Act 
for  rente  received  by  him,  whether  or  not  he  hai  com- 
mitted, with  respect  to  such  renta,  an  oflenee  under  the 
Penal  Code,     Siuwsr  e.  Etwtjb  Ali  Kkab 

[S  W.  B^  Aot  X,  lOS 

V  ®'  rTT. : '*'*  -^   of  iSS9.  ,.    33— 

Agent,  SntI  ttgaymt—Aix!onntM.~S,.  88,  Act  X  of 
1869,  givci  the  benefit  of  the  eitaoded  period  of  limi- 
tation to  a  man  who  showa  reaaonable  dlUgenoe,  but 
not  to  one  who,  having  tbe  means  of  Inowl^e,  care- 
\tm\3  n^lectato  inTcetigate  the  account*.  Dhahpiw 
vaaa  Doeia  v.  aiHMAii  Maksal 

9  B.  Ik  B^  A.  O^  989 :  11 W.  B.,  les 

8.  C.  before  remand 
[8  B.  L.  E,  A.  a.  270  note :  9  W.  R,  829 
DtfiMMfy     q/-   frond- 


10.  - 


r  an  aeeonnt  a 


Agentg  —  8nit  fo  -  —         ,„ 

owro»«ai«J  ij.  a?™*.— Whwe"the  i^tiffTu^ 
Uat  the  Irand  committed  by  the  agent  came  to  hi« 
knowledge  on  a  oertain  date,  and  the  anit  wai  bronght 
witbintme  y»r  frran  mn±  date  and  within  tliree 

jtan  from  the  termination  of  the  agency, Seld  tint 

the  aae  Mme  witlun  the  provi.0  of  ■.  88  of  Act  X  of 
mf.  i^d  the  rait  wu,  not  barred  by  limitatitm. 
^■M,  TantuT,  that  m  auiU  for  money  miaappro- 
priated  by  an  agent  where  frandnlent  accounta  hare 
be«  rendered,  the  pUntJff  hw  an  extended  period  of 
^T^-lt^"  y*"' ">''<*•  ta  the  word,  of  ..  S8  of 
A*  lof  1S69,  nuu  from  the  time  when  the  tmai  in 
nnt  known  to  him  j  bnt  in  any  partinilar  eaae  the 
Omrli  having  R^ard  to  the  nature  of  the  frand,  the 
bdhty  with  which  it  may  be  known,  and  the  Hkeli- 
hood  of  attention  bang  called  to  it,  may  infer  nch 
knowledge  when  the  me»DB  of  knowledgeflr*  come  or 
have  for  a  reawmable  time  been,  within  the  pUbtifPi 
rMdi,  or,  m  other  worda,  may  hold  the  pWntift  fixed 
wtthem^ctlve  knowledge  of  the  fraud.  The  Court 
moit,  thwefare,  in  orery  meh  c«ie,  aacertain  when  the 


BEoraAi.  nssv  act,  yui  of  isae  (X 

OF  lBS9i—eanfinued. 

plaintiff  first  had  knowlsdge,  actual  or  oonitrnctive,  of 
the  fraud.  Xatjk'intoth  v.  Woomgth  Chnnder  Boie, 
8  W.  S.,  Aal  X,  121,  Dhnnput  Singh  v.  Sohonan 
MtHtdul,  11  W.  S,.,  163,  and  P  B^.  E.,  829,  and 
Suree  Mokmt  Ooohoo  v,  Annnd  Chnnder  Mooteiyee, 
S  W.  S.,  Act  X,  m,  referred  to.  NiLHOin  enroH 
Dao  D,  NrLU  Naie         .  L  Ii.  B.,  20  Oalo.,  426 


U. 


-  Act  X  of  1 


S»rt  on  atieonnt  tiated— Agent.— Zy  a.  »8  of  Aot 
X  of  18B9,  "  mite  for  the  recovery  of  money  in  the 
handl  of  an  agent,  or  for  the  delivery  of  accounta  or 
paper*  by  an  agent,  may  be  bronght  at  any  time  daring 
the  agency,  or  within  one  year  after  the  det«rmination 
of  the  agency  of  snch  agent,"  Held  where  an  agent 
WBB  diamiaaed,  and  after  such  dismiwal  rendered  an 
Boconnt  ahowing  a  balance  due  to  the  laadholdcf,  that 
a  (nit  for  inch  money  might  be  n»iiitained,  notwith. 
itanding  the  lapae  of  mors  than  a  year  from  the  dia- 
auioal  of  the  agent  before  the  anit  wae  oommenced, 
becanae  a  cause  of  action  arow  out  of  the  admitted 
balance  of  account.  Stniile — That  a  enit  may  be 
mamtained  npon  euch  account  atatod,  in  which  the 
period  of  limitation  would  be  regulated,  not  by  Aot  X 
of  1B69,  but  by  Act  XIV  of  1869.  Smble—U  the 
acconnt  ao  rendered  were  fraudnlent,  then  the  latter 
dause  of  a,  88  of  Act  X  of  1869,  that  "  if  any 
fraudulent  acconnt  shall  have  berai  rendered  by  tha 
agent,  the  mit  may  be  brought  within  one  year  from 
the  time  when  the  frand  shall  have  been  flrat  known 
to  ineh  pePBon,"  would  apply  to  extend  the  time 

CHOWSESr    ChATTIXPAI,   8INIIH   D.  POTJIIAB    Eoi 

tMarBli.,  400 :  S  Hiky,  609 
See    Pbasr     MoHmr 
SKmKB  &  Co.    , 


12l 


It.     jAKDnra, 

.  aa  w.  a,  S88 

„  .      _  Ad  X  of  1809,  e.  aa~ 

iinepemton  if  agent -Detemttnation  of  agtnuv  —If 
a  piindpal  nupnida  an  agcut,  the^ency  must  ^  hdd 
to  have  beai  detarmiiied  within  the  manine  of  a.  M. 
Act  X  of  1869.  MnDDtTB  Momw  Eot  ,  G^S 
MoHOTEos  .     W.B,iae4.AotX8 

Mahaiab  Ckuii)  •.  JiTDOo  HOEmr  Hittib 

[B  W,  B,  Art  X,  91 

^ Ai!tXofl^9.,.3B—anit 

ogatnet  agent  and  enrely  of  ageni.--A.  suit  by  « 
lammdar  agamat  h>a  agent  and  the  agenf .  mrety  for 
money  miproperly  and  fnradnlcntly  chanred  bv  the 
agent  m  M,  acccmnU  ^  barred  if  not  bro^ht  4hin 
one  year  from  the  rendering  of  the  accounts,  which  is 
the  time  of  the  accruing  of  the  plaintifTe  cause  of 
actum,  he  then  having  the  muni  of  knowing  of  the 
fraud.  Uadkcrtobh  «,  Woohbbb  CHDnsBK  Bosa 
[8  W.  B^  Art  X,  lai 
EuBO  CEiTBir  NASAnr  BnraE  r.  Boooxbb  Doisx 

[6  w.  fi,  Aot  X,  ao 

If  _. MiXofl8IS9.,.88~Smt 

agatnil  enrety  of  agent  for  loetei  oeaatUmed  bn 
embettUment.—K  «uit  under  Act  X  of  1869  a«iuit 
the  surety  of  an  .agent  employed  in  the  coIlei^Mrrf 
renta,  for  lonet  occauoned  by  the  embeailement  of 
bu  principal,  u  not  governed  by  the  period  of  hmita. 
toon  prescribed  by  a.  89  of   the  Act,  but  by  that 
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BEXVQAI.  BXZTF  ACT,  TTQ  071868  (Z 

OF  186e)-<vHi<t<twNf. 
preMiib«d  by  b.  SO,  namely,  "  one  yaar  frcim  the  d«te 
of  the  Bocruing  of  the  nnie  of  action."  BbilabuOkib 
V,  NvsBiHBOOLAH       .  MuntL,  110  i  S  Hay,  610 

16. Aet  X  of  18B9,   i.  3H— 

Admitiioit  of  amount  i j  affe»t — Catue  of  ocf  to*. — 
The  priucip^acqiuTeaiio  fmhcaaaeof  action  againit 
ths  agait  from  the  date  on  wJuch  the  agent  admitted 
the  •mount  which  wm  dno  from  him,  and  eiecnted  an 
agreement  to  pay  ii.  HiHAiAB  CauTD  r,  Jddoo 
Uamm  Hitthb  .  .  6  W,  IL,  Aot  X,  91 

Ifl. Aet   X  of  1859,   t.  33— 

Fraud  prevtnting  knowledge  of  righti. — In  a  snit 
agunil  an  agent  under  &  38,  Act  X  of  1869,  vheie 
fraud  it  allwed,  before  applying  the  limitation  pie- 
Mnbed  by  that  Bsction,  the  plaintiff  ahoold  have  an 
opportnnity  of  proving  tliat  by  the  frand  of  the  de- 
fendant he  WIS  keiA  from  a  knowledge  of  hii  lighti. 
Bak  Kuv  Chowdsxt  e.  Bbcmo  Mo&inrHazooiaiiB 
[6  W.  B,  Aot  X,  90 

17,  AetXofl869,t.33-Catu 

of  aHion — Sutpention  of  aget^.—la  a  init  for  the 
recovery  of  money  in  the  handi  of  an  agant,  the  linii- 
tstion  pretdibed  by  ».  83,  Act  X  of  1S69,  coiinta  fn>m 
the  d^  of  the  nupennon  of  the  agent.    Bidhuu 

PiSBEU)  CaATTBBJII  B.  EUCDRim  FOOBOEIBT 

te  W.  R,  Aot  X,  27 

J9_ Aet  X  of  185S.  i:  80  and 

SS— Claim  agaiiut  ntrtlitt  of  dv:«a*ed  agent  for 
wtiiappropriation  of  money.— S.  SO,  and  not  i.  88, 
Aot  X  of  1869,  ii  applicable  to  the  case  of  mretiei  of 
a  dcceawd  agent  agunit  whom  a  claim  ii  made  For 
money*  appropriated  by  him,  and  the  canie  of  action 
aecrata  mm  tiie  time  when  the  plaiatifl  had  meaoi  of 
knowing  what  wai  the  amount  dne  to  hini  from  the 
deceaaad  agent,— 1.«.,  from  the  date  on  which  hii 
aecoonta  were  put  in  by  his  auTetiea,  and  not  from 
the  date  of  hii  death.  Fitbbi  Soohsbby  Dkbu  r. 
Beolahaib  Boosro  .  8  W,  B^  169 

10. Ael  X  of  1869.  m.  83— 

frand — Cante  efaetic 

for  moneys  reoaved  m  {didntifPa  acMunt,  tn 
defendant  aet  np  a  plea  <^  limitation,  plaintiff  loneni 
to  extend  the  p^lod  of  lin^tation  on  Uie  gronnd  ^t 
tiandulent  acoonnta  were  ddivered.  S»ld  that  the 
Judge  ehould  have  found  specifically  when  the  fraud 
mafinrt  known  to  the  pUntifl ;  limitation  in  such  a 
case  running  from  the  date  of  knciwledge  of  the  fraud, 
not  merely  from  that  of  saapioion  of  the  fraud,  or  of 
delivery  of  acoouuts,  DHUHPOr  Sifo-h  Dooqvb  r. 
Birmuir  Hinmiix  .    8  W.  R,  838 

[a  B.  L.  B^  A.  a,  370  note 

HusBs  HoHUH  QooEOo  c.  kvwea  Csushbb 
MooKBxm  .  6  W.  B^  Aot  X,  OS 

90. ■ Aet   X  qf  18S9,  t.  83— 

Snit  againit  mnty  of  dte»aied  agtnt. — In  a  suit 
by  the  manager  of  a  factory  to  Mcover  from  a  tniet^ 
certain  gnmi  oolledied  as  rent  by  a  deceased  patwan. 
In  whldi  suit  the  defendant  pleaded  limiUtion, — 
Held  that  pl^tiff  was  not  entitled  to  reckon  the 
year  wMeh  the  law  gave  him  to  bring  the  suit  from 
the  date  on  which  he  acquired  from  the  surety  infor- 
mation of  the  state  i<f  his 


wUch 


ignmance  of  the  state  of  his  accounts  is  owing  to  hii 
i<wa  negligence,  be  caa  iiiim  no  benefit  und^  s.  S8, 
Act  X  of  1S69.    BmsBU  v.  CEcmxBiiaiBBB  Lau> 

[iaw.B.,iie 

ai.- 

uf  1869,  against  a  gcnushta  to  obtun  accounts  after 
the  agency  baa  detemtined,  mud  be  brought  within  a 
year  from  such  determination.  The  proviso  in  that 
section  refers  to  suits  for  money,  and  ander  that  pro- 
viso, where  a  fraudulent  account  ha«  been  given  in  by 
the  agent,  conceaUng  the  fact  of  the  receipt  of  cei^ 
tain  moneyi,  the  zamindar  has  one  year  from  the 
lUscovery  of  the  frand  to  bring  his  suit  for  such 
money.    Jab  Au  Csowshby   t.  Ibbak  Cbvkdbb 

Sbdj le  W.  E,  148 

2S. Snit  to  contett  an  aeeonnt 

againit  gomathta. — In  a  s<Ut  to  conteat  an  account 
brought  agunat  a  gomadita  nnder  Bengal  Act  VllI 
of  ISSS,  the  only  gronnd  on  vhlch  the  plaintiff  can 
claim  an  allowance  of  time  beyond  the  penod  of  limit- 
ation provided  in  s.  SO  is  by  ihowing  that  there 
was  fcand  in  the  ca«e,  and  that  be  came  to  the  know- 
ledge of  it  within  a  year  Wore  the  date  of  his  ac- 
tion. Badha  Kiohobb  Bor  v.  Aubb  CEmn>BK 
UooBHOTY     .  SO  W.  B.,  886 

Suit  againit  agent — Delag 


^fltr  diieorety  of  frond  of  agent. — Asuitaj 
went  for  the  recovery  of  money  under  Bengal  Act 
Till  of  1869,  s.  30,  though  brought  within  three 
yeari  after  the  terminatimi  of  the  agency,  was  held  to 
have  been  barred  as  not  having  been  brought  within 
a  reasonable  time  from  the  date  of  the  discovery  of 
the  fraud   alleged    agtunst   the   agent.     Jab   Axi 

CaOWSHBE  D.  'I'ABIBI  CEUBB  BITESBIV 

[aiW.B.,107 

S4.  Snit    againit  tamindari 

ageiU. — There  is  no  limitatiin  but  that  preacribed  by 
a.  80,  Bengal  Aot  Till  of  1869,  to  the  bringing  of  a 
suit  against  an  agent  with  regard  to  lamiodan  matten 
(e-g.,  tablildar  and  ooUecter  of  rents)  for  the  recovery 
of  money  or  the  delivery  of  accounts  and  papen. 
Bah  Bbubou  Chowdbxt  «.  Htooomab  Siboh 

[21 W.  B^  940 

26.   Snit  for 


the  defendant,  his  agent,  and  got  a  decree.  Having 
received  and  inspected  the  papers,  he  brought  another 
suit  for  moneys  which,  he  allseed,  the  defendant  had 
fsliely  entered  as  expended.  Meld  that  the  nut  was 
barred.  QMvn— Whether  the  Bent  Act,  s.  SO,  cm- 
templates  the  bringing  of  two  luocessive  suits, — one 
tat  an  account,  and  the  other  for  the  amount  due  on 
that  amount.  Goloeb  Naxb  Sbb  Biswas  c.  Bam 
Eahi  Dbt  Siboab  8  C.  Il  B.,  444 

96.  Aet    X  rtf  1859.  §.  88— 

Snit  againit  agent — Change  qf  emplosmeni, — A  suit 
a^lnst  an)  agent,  under  Act  X  of  1869,  i.  81,  waa 
resisted  on  the  ground  (hst  the  defendant's  employ- 
ment a*  tahnlcbr  had  terminated  by  the  ^aintiff 
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HENOAL  SXNT  ACT,  Vm  07  1888  {X 
or  IBaay-eoiUimMvd. 

h»Tmg  nnpJoyed  him  aa  a  moontbee,  and  tbe  detcii- 
dant  rdied  tor  proof  on  the  &ct  of  hii  inbaeqneiit 
re-appointmrat  u  taiuildaT.  The  lower  Jppell^ 
Court  conitnied  e.  38  si  applicable  to  the  caie. 
Seld  that  thi>  wjU  not  a  carrect  interpretation  of  tbe 
wction,  and  that,  to  Ions  m  the  defendant  conCinaed  to 
be  nnplo;«d  id  the  pUmtilPi  MTTice,  bii  agency  had 
ncA  terminated.  NoMOin  SiBan  Dio  e.  Bam 
GOLAx  BusBOFisHTA     .  ai  W.  B.,  164 


87.  - 


—  Suit  agaiiut  ag»iU. — The 


eount  nndarui  tignatore  with  a  letter  upon  vhich  a 
bdanceLSiippeued  dne  ia  a  came  of  action  irrespective 
of  Ad  %  A  ieB9,  «.  83>  and  the  princtpU  is  applic- 
able to  CMC!  dedded  under  tbe  present  law.  Psabbb 
MOEuv  Ghobb  o.  itXDm,  Bkivbbb  k  Co. 

[93  W.  B.,  888 

Set  CbOWDHKT  CSATTIKf  Act  SiVOS  «.  FOUJDAS 

BoT  H&rsh..  406  :  S  Bar,  608 

88. Fratid  of  agent,  EmdmKt 

of- — Not  jtiing  aeeimiiie  in  proper  iimr. — In  a  aoit 
by  a  lamindar  against  a  gonuuhto,  where  fiaud  is  not 
aOegedi  the  Court  cannot  assume  it  merely  on  the 
gnnmd  that  the  acconnta  were  not  filed  till  tbe  dose 
of  the  year  of  tiie  detennination  of  tbe  agency. 
Koomo  Lax  HinnuL  t.  Dabbb  Pkmhad  Tbwabu 
[28  W.  B.,  888 

88.  ; —    Suit  for    an     aeeonnt 

agaiufi  an  agent — Limitation. — A  Bait  f or  an  a(* 
connt  against  an  agent  employed  tc  collect  renti  is 
barred  under  Bengal  Act  VIII  of  1869,  i.  30,  after 
tbe  mjuntion  of  one  year  from  the  time  of  his  resign^ 
!ng  or  leaTing  bis  agency.  Notwithatanding  the 
general  pTOviuMU  of  s.  IS  of  the  Limitation  A<!t  of 
IBTTi  by  which  a  new  period  of  limitation,  acoording 
to  the  nature  of  the  original  liability,  is  allowed,  pro- 
vided that  tbe  acknowledgment  of  liability  is  made 
in  writing  before  the  expiration  of  the  period  pre- 
scribed tw  the  suit,  a  gnit  cannot  be  brought  npon  an 


80. 


by  a  tammdar  against  bit  land  agent,  for  payment  of 
soma  not  accounted  for  by  tbe  latter,  must,  onda 
».  ao  of  Bennl  Act  Till  of  186S,  be  hrooglit  within 
three  yeats  from  the  termination  of  the  Pendant's 
uencj.  Tbe  mroindar  sbonld  never  bring  a  niit  of 
imt  kind  for  an  account  merely,  or  for  the  delivoy  id 
aeconnta  or  acoonnt  papers  merely  i  bat  tbe  init 
sbonld  be  framed  for  an  account  and  for  payment  of 
what,  oo  the  taking  of  the  account,  may  he  found  dne 
from  the  defendant  to  tbe  plainUfL  Sboshi 
Baooutnt  Fai  s.  Gnsv  Catrsir  Uookbofasbta 
[I.  I-  B,  7  Cftlo.,  68 : 8  C.  Zb  B.,  886 

81. Suit   anainei    lahiiidar — 

BfteialagrMmtnt—IAmiiation,—'ate  defsu&ntwaa 


^■shsiHsr  of  one  of  the  plaintiffs  lamindaris,  and 
after  his  dismissal  on  the  S4th  of  Angnst  1876  he 
■abmitted  an  account  which  was  found  to  be  in- 
correct, and  time  was  given  to  him  to  make  good 
certain  items  ou  bis  ezecnting  an  ikrar  promising  to 
pay  whatever  balance  should  be  found  dne  from  Um 
to  the  plaintifi.  In  a  snit  broagbt  on  tbe  28th  of 
October  187B  to  recover  the  balance  found  on  enquiry 
to  be  due.— ffeW  that  «.  80  of  Act  VHI  of  1669  had 
no  application,  the  special  agreement  taking  tbe  case 
out  tA  the  leope  of  that  section,  and  therefore  tbe 
suit  was  not  laired  by  reason  of  having  been  brought 
more  than  one  year  after  the  defendant's  dismissal. 

BBSS    CZVHDBK     HAinOBTA    V.     BvBBO    CEdDBB 

Bmiuv  X  Ii.  B.,  8  Cftlo.,  8U. 

[18C.I..B,SS9 

8S. -^  Suit  againet  adminittra- 

lor  ef  deeeaeed  agent  for  tnau  miiappra^riated.— 
In  April  1B75,  A  mtered  into  an  agreement  m  writing 
with  B,  whereby  he  agreed  to  ut  aa  the  managa' 
of  fft  xamindaris  and  other  {landed  properties  for 
three  yean,  on  certain  terms  therem  mentioned. 
Tbe  agreement  waa  duly  registered.  On  the  16th  of 
June  1683,  S  sued  the  Adminiatrator  General  (d 
Bengal  aa  administrator  of  A'a  estate,  to  recover 
certain  sums  of  nioney  set  forth  in  detul  in  the 
plaint  aa  having  been  received  by  A  and  not 
accounted  for,  stating  that  they  had  beoi  misappro- 
priated by  ^.  Seld  that  in  respect  of  such  soma 
as  were  reedved  by  .1  in  virtue  of  hia  porition  aa 
manager  under  tbe  r^tered  agreement,  tbe  Umit- 
ation  of  rii  years  applied;  but  that  in  reapect  of 
the  BUma  received  by  him  in  the  course  of  trans- 
actions wbich  did  not  come  within  the  scope  of  the 
r^iatered  agreement,  the  limitation  of  three  years 
applied.  Seld,  also,  that  the  anit  was  not  such  as 
ia  contemplated  by  Bengal  Act  VIII  of  1869,  a.  80. 
HABBBDIX  £lSHOBa  Sibqh  c.  Ahiobutbaiob 
QsirKBALOvBBiroAL        .  L  lb  B.,  IS  Colix,  867 

a.  81  (Bengal   Aot  VI  of  1868, 

■.8). 

See  BsiraAX  Bbft  Aot,  1869,  a.  iff. 

tisw.B^iae 

See  LaoTAiioB'IAoi,  1877,  a.  C. 

[L  I..  B.,  7  Gnlo.,  680 

See  Faxiiu— Fabtibs  TO  Suits— Bznr 

Bmn  lOB,  AKS  Ibtbbvbbob*  tv,  ivob 

Svm  .  81 W.  a,  877 

L Sengat  Act   VI  ofiS62. 

e.  6— Suit  for  eniancenent  of  reB*,— The  limi- 
tction  of  nx  montha  preacribed  by  a.  6,  Bengal 
Act  VI  ef  1862,  applies  to  depouta  made  after 
tents  have  become  dne,  and  does  not  interfere  with 
the  limibtint  for  luita  tor  enhanced  rent,  a*  pre- 
scribed by  s.  82,  Act  X  of  16(9.  TAXAMosn  Eoon- 
WASBB  e.  Jbbbuk  HinroiB 

[ew.B«AotZ,98 

a.  Bengal  Act  VI  ef  188$, 

I.  C — ApplioohilHv  qf  Aff—Lepotit  of  r»ni. — 
Btfigal  Act  VI  of  1B62  applies  to  caaes  when 
tbe  mount  wUch  the  raiyat  tbmks  dne  is  d^esited  bf 


iizoabyGoo(^Ie 


C    779    ) 


DiaBST  O?  CABE6. 


KBVOAIi  BENT  ACT,  Vm  OT  1896  (X 

OF  1858)— etwfiMurd. 
him,  and  the  landlord  maiy  aiher  accept  it  or  tat  for 
wh»tever  lie  himself  ma;  deem  due  to  him  foe  the 
Mine  period  for  which  the  depont  ii  made ;  bat  not 
to  laite  for  rant  for  the  jear  preceding  that  for  which 
the  depant  is  made.  HAaOMXD  SzusuaooLAH 
CHOWsanT  v.  BoomABiBBB        .  7W.  Bq487 


-  Sandal  Act   VJ  of  li 


t,  B—Saitt  for  enhanced  rent  i^er  notine.— 
Bengal  Art  TI  of  1862,  •.  6,  refers  to  the  period  wiUnn 
wludi  mitt  on  account  of  toA  whidi  has  accrued 

Erior  to  the  date  of  the  deposit  nnder  a.  6  may 
e  broQght,  and  not  to  mlts  for  rent  at  an  enhanced 
rate  after  notice.    Ahiud  HoaBmr  c.  Kas^HnT 

[8W.B.,86S 

A.  Sotice    of  payment    or 

depotH  «"  Com^ — Suit  for  arroart  of  rent— 
IA«ntatum.—By  a  condition  in  the  lease  of  a  talnkh, 
additional  rent  became  payaUe  in  respect  of  all  land* 
which,  nut  being  in  a  starts  of  cnltdvatuni  at  the  time  of 
Uie  lleafe,  dionld  be  rabteqaently  bronght  inte 
cnltdvaitoi  so  soon  a*  th«  lesaee  had  enjoyed  them 
rent-free  for  the  spun  of  seren  jean.  Bent  having 
become  due  vnd^  this  omdition  on  certvn  lands 
whidi  had  not  been  in  a  state  of  enltivation  at 
the  time  of  tiie  m»ving  gf  the  lease,  the  liwiiii  depo- 
nted  in  Ctrnrt,  as  the  entire  rent  payable  In  respect 
of  the  talnth,  tbe  same  amonnt  as  he  had  paid  in 
prevkms  years.  In  a  suit  brongbt  a  year  after 
the  IcMor  had  notice  of  snch  depout,  to  recover  the 
entdre  rvt  payable  in  respect  of  the  lands  newly 
broDght  into  ctiltivatioD, — Held  that  snch  init, 
having  been  imititated  mote  than  lii  moiChe  after 
■erriee  of  notice  of  mch  depodt  on  the  lessee,  was 
barred  under  s.  81  of  Ben^  Act  VIII  of  1869. 
Bak  Simus  BiHAf  UTTZ  V.  Bib  Cbitisu  Hasikta 
[L  Ik  B,  4  Oftlo.,  71« 

&  »nd  H,   40,   W—IAnttia- 

lion — Dtpotit  qf  rent — Snit  far  enkaietment  of 
renk. — To  bring  into  operatint  the  special  limitaticat 
enacted  in  a  81  of  Be^  Act  VIU  of  183S,  where 
depodt  bad  been  made  under  s.  i&,  the  deposit 
conld  oijy  have  been  effectively  made  of  rmt  that  had 
aocrnad  doe  before  the  date  of  such  deposit.  Subja 
East  Aohamya  r.  Hiiuhta  Kukabi 

[L  L.  B^  aO  Calo;,  49B 
L.  B.,  ao  I:  A.,  26 

■,SS(AotXofl86e,s.d8). 

■See  Pastibb  -  Pahtibs  to  Soira— Aobsts. 

[LI..B.,8CalQ.,460 

UW.B:,43 

BS.  88  and  84. 

Bet  BmoAL  Bbst  Act,  1B69,  s.  102. 

[88  w.  a,  m 

L  L.  B.,  8  Colo.,  ISl 
_--   B.84 

Bee    ExEOmioir    oa    Dbobib — Dbcbbbb 
moiHB  Bbst  Law. 

[L  li.  B.,  7  Calo.,  748 
-  SniU  for  rtiO—Jet    VIU  of 


suits  DUder  BennI  Act  Till  of  1869  by  the  jmifi- 
sione  of  s.  34  of  the  latter  Act  Drabaiuii  OumA 
«.  Taaaohaxas  Six 

[7  B,  I*  B»  S07 :  le  W.  B.,  17 

B.  87  (Bengal  Aot  VI  of  1868, 


•Sis  AFPSAX— HUBDSIKBHX  OV  LUTM. 

tS  B.  L.  IL.  1 

Bee  BxBomiox  or  Diobeb — Bbobjbs 
DXSBB  Bbht  Law      .  7  C.  Ii.  B,  84S 

Bee  Cabis  uitdib  Hiistthbiumt  OV 
Laitdi. 

s.  88  (Bengal  Aot  VI  of  1883. 

See  ApFBAir— MuaoxBiUi'T  at  Laitdb. 

^  W.  B.  171 
Bee     Cabib    hk&ib     HBABmsMBin    oi 

Landb. 
Bee  Bkb  Jvdioata— CoHFimr  COUBT — 

BBTSFOB  COtTBTS. 

[L  Ii.  B.,  10  Oalo.,  607 

B.  41  (Bengal  Aot  VI  of  1868, 


B.  44  (BongBl  Aot  VI  of  1868, 

8.8). 

Set  DAiuaiB,  Suit  soa— Bbht  Svitb. 

[L  L.  B.,  8  Calq,  880 

W.  B..  1SB4,  Aot  X,  88,  88;  7^84 

1  W.  :^  100,  890,  S48 

aw.R,  AotX,lI 

L B.  46  (Bengal  Aot  VI  oflSda, 

B.  4>— Padti  tal^hdare — "  JJnder-tenanU."— 
Bengal  Act  VIII  of  1669,  s.  46,  applies  to  p^ 
talukhdars,  the  term  "  uader-teoant "  bdng  wide 
enongh  to  inolnde  them.  Thaxoob  Dabb  Oomau 
r.  Fbasbb  HoBUV  HooEBUBB     .    SaW.B.,  481 

a.   S^igai  Art   VI  of  18$a, 

I.  4 — Depoeit  qf  arreart — Tender — SegUtration  of 
Iran^fer—Aat  X  qf  1859,  t.  27.— 0  B  porchaaed 
from  the  fDrmer  raivat,his  jotedari  right  and  entered 
into  powe«tian  of  tbe  land.      M  M,  the  tahikhdar. 


a  decree  agunst  bim  for  arrears  of  rent,  nnder  which 
he  sold  tW  tenure  in  eiecution.  O  3  had  depodted 
the  amonnt  of  tbe  arrears,  bnt  bj  mistake  as  payable 
to"D  (the  wife  of  S  iPB  brother)  of  Lodi  SjTid- 
por«,"  insb^of  tc"^  Jf  of  Lodi  Culpo."  H  Jf 
was  aw&re  the  amonnt  had  been  deposited.  Seld 
the  deposit  was  a  suffldent  tender  under  s.  4,  Baigal 
Act  VI  of  1862,  and  that  ropitration  of  Sie  tranrfer 
of  tbe  niyati  teonre  wu  not  neceMary,  isatnnich 
as  s.  27  c4  Act  X  of  1SG&  did  not  apply,  the  hmore 
not  bdng  one  "  intermediate  between  Hie  mmlndar 
and  tlie  coMvato;."  UmOHiKAn  Sbtt  r.  Haxi- 
fBOBAoUuBv    .  .   lB,X..B..B.Er.,  7 


lizcdbyGooi^Ic 


DIGERT  OP  CASES. 


BKNQAL  BBnr  ACT,  VnZ  OF  1868  <X 

OF   186e>— OMJtSMAf. 

S.  C.  Wocnu  CBVKt  Bbtt  v.  Hvbbb  Piuhui 
Itaem lOW.R.lOl 

8. Bengal  Jet  VI  qf  1863, 

t.  4 — Tender  offagntnt  qfrent. — A  rujst'a  tender 
of  payment  to  be  T«I!d  mnit  be  mAde  it  tbe  proper 
pUce  ftnd  to  a  pencm  tratliariied  to  recdve  the  nme. 
Ebeui  CHimsBB  Boi  t.  Ehuab  Absaiiooluh 

[le  W.  B.,  78 


4.  Bniyol  ^rt   rj  of  1863, 

e.  4 — Tender  not  Jbiloaed  hy  depotil  erpagmtnt — 
Power  to  avsard  tutorort.— Act  VI  of  1862  doei 
not  torUd  the  Conrt  to  ftdrsrt  or  give  effect  to 
X  tender  not  foUowed  by  a  depoiit  or  pnyment  into 
Court  of  tbe  money,  nor  doM  it  alter  or  aflect  the 
dlicietioDkTy  power  of  the  Court  to  award  iDteteit 
or  eoitt  in  a  decree  (or  arrean.  BiaaoMAiH  Dnr  c. 
HusKO  PsBaBAS  CaowsBXT  S  W.  B^  Aot  X,  88 

5. Bengal  AH   VI  of  1863, 

e.  ^—Trant/er  of  tenure— Aet  X  of  18e9,  i.  37— 
Begiitration  of  trantfer.S.  i,  Bengal  Act  VI  of 
1862,  appGn  only  to  tmder-tenaiiti  and  raijata  of 
whoM  poMeHJon  there  can  be  no  donbt.  Dcuj 
Cruto  v.  HxazB  Chand  Sahoo      ,  8  W.  B,  IS8 


nit  for  rent,  where  defendant  clumed  cre^t  for  a 
mm  which  he  had  deporited  onderthe  proTinoni  of 
•.  \  Bengal  Art  VI  of  1862,  in  the  DepotT  Col- 
lectorate  of  the  mbdiviiion  within  which  plaintiS'g 
mal'kacberi  wai  ntuated,  giving  notice  to  pl^tiff 
onder  t.  G, — Held  that  defendant  waa  entitled  to  a 
■et^ff.  OUBH  Cbdhiib  Sex  v.  Eiitebh  Bbksal 
JrTi,HAKu>u)ioxiKa  CoxPAST    .10W.B^48a 


7. Bengal   Act    VI  of  1862, 

e.  4 — Depotil  of  arreare  of  rent—Omiiiion  to 
tender.— L  party  i>  nnt  oititled  to  bent^t  from  a 
deposit  under  Act  VI  (Bengal}  of  1862,  if  it  *ra*  paid 
in  withont  a  tender  to,  and  refnial  by,  the  oppout« 
party.  Esibio  Pboxibak  c.  Allasucib  DAaau 
[IB  W.  a,  4 


1.  B.  47  (Bang.  Aot  VI  of  1868, 

B.  6)  ftnd  ■.  81 — Settee  of  depoiit  on  aeeonnt  of 
rent — Form  of^  hoWm.— The  cmi«on  of  the  wori 
"yonmnrt  inititnte  a  riit  in  Conrt  for  tbeertablish- 
ment  of  snch  claim  or  demand  within  ni  calendar 
monthi  from  thii  ibte,  otherwiie  yonr  clum  will  be 
for  ere*  barred,"  from  the  notico  referred  to  in  i.  47 
when  a  depodt  i>  made  nnder  i.  81,  Act  VIII  of  1869, 
waa  held  fatal  to  the  defcaidanf  ■  claim  to  the  benefit 
of  hie  bavins  paid  hie  rent  into  the  Collectonte. 
EAmmvH  MAU^  DoBBLA  V.  Bajmdbo  CHirmsK 
Box  CB0WSHB7        .  .     18  W.  B.,  1S6 


9.  Bengal  Act   VI  of  IBBi, 

I,  5— Limitation— SM  for  aeer^d  renl.S.  6, 
Bcdgal  Act  VI  of  1862,  refera  to  depoatt  by  taiania 
of  the  rent  which  they  coodder  to  be  the  fnil  i 


ucnicd  prior  to  the  date  of  the  dcpont  under  i.  6  may 


[8W.B.,868 
B.  52 (Acts  of  1868,  B^tS). 

See  Lanslobs  abb  Tbmant— Bibotubxt 

— OsErBBAUT      L  L.  B.,  14  Calo,  SS 

See  Bbobitbb        L  L.  B.,  11  Oalo,  496 

1. "  Menereed,"   Heaning  tjf, — 

The  WMd  "revened"  in  Bengal  Act  VTII  of  1868, 
aa.  63  and  fi4,  means  reversed  in  reepect  of  that  part 
of  the  arrcara  which  ii  oonteited  in  the  Appellate 
Court.    'Bi.iTUtr  SiaoAS  «.  Sdbbo  Moieb 

[84  W.  B.,  18B 

a,  Act  X  of  1869,  ,.  78— Bait 

for  eaneellation  i^fleaee — Condition  for  forfeitnre. 
—3.  TB,  Act  X  of  1869,  appliea  to  all  ca*e«  of  riita 
for  the  ejectment  of  a  raiyat  or  the  cancelment  of 
a  leaie  for  non-payment  of  rent,  whether  lach  eject- 
ment or  cancelment  be  loughb  under  the  proviaion  of 
M.  21  and  23,  respectively,  or  under  an  express  iti- 
pnlation  in  that  behalf  contuned  in  the  engage- 
ment  between  the  parties.      Jab  Au  Cbowdbuby  v. 

KjTTCASTrND  BOSB 

CK  L.  B,  SiQ).  ToL,  87S :  10  W.  B..  r.  B,  la 

5.    Aet  X  of  1859,  t.   78— 

Sfectnieni  for  noM'pasment  of  rent. — 8.  78  of  Act 
X  of  18G9  anlhoriies  the  joinder  of  a  claim  for  rent 
in  an  ejectment  for  nonpaymtmt  of  rent.  Seld  that 
the  seotion  does  not  (snpower  a  landlord  to  eject 
hii  tenant  for  non-payment  of  rent  dne.in  the  miadla 
of  the  Bengali  year,  bat  that  an  ejectment  for  aach 
defanlt  igmuntainaUeonly  for  arrears  dne  at  the  end  of 
the  year  nnder  s.  21.    Sati  v.  Ceavs  Sioesab 

[BCaralL.  818  :  8  Hay,  488 
Sbisak  BiBvrAB  «.  JiraaBBBATE  Dobb 
[1  Ind.  Jar„  ^.  8.,  187 :  6  W.  B.,  Aot  X,  46 

4, Aet  X  of  1359,  i.  78— Breach 

of  Bondition  for  /i.r/«(«^.— Where  in  a  perpetual 
lease  there  was  a  condition  that,  on  default  being 
made  in  payment  of  a  certain  oamber  of  inatalmeota 
of  rent,  the  lease  should  bo  void, — Scld  that  in  a  suit 
onder  d.  6,  a.  23  of  Act  X  of  18G9,  for  cancelktion 
of  the  lease  on  account  of  a  breach  of  the  conditiim, 
the  leMee  waa  entitled  to  the  benefit  uf  s.  78,  even 
though  the  defence  set  np'waa  false  in  fact.  Dbli 
Cbahb  V  Ubbbb  Cbahd  Sabu 

pas.  LB..  P.O..  488 

Affirming  dedrioQ  of  High  Court  in  Dblli  Cbabd 

V.  Mbkbb  Ckabs  Saboo  .    8  W.  &,  188 

See    AMUB    EOOLBB    EhAB    v.   BOBUOE    Lau. 

Sniaa  .    8  W.  B,  486 

6. — — Act  X  of  1859, 1.78— Snit 

for  ejeetnenl  of  raiyai  for  nonpayment  of  rent. 
— The  proviaiona  of  the  laat  clause  of  s.  78,  Act  X  of 
1869,  apply  to  every  auit  in  which  ejectmrnt  of  a 
raiyat  is  Minght  on  the  ground  that  he  has  failed  to  pay 
rents.  Haboxu)  HoBSBiir  Ehab'  v.  Ebdskboo 
FAKXBB        .        .     lir.W.,44:Ed.l878.41 

e. Aet  X  of  1869,  ,.  7B  and 

I.  l^i—Siiit  for  ejectatent  ^fler  re^liiing  arreari,— 


lizcdbyGoOt^Ic 


(  ««  ) 


D1QE8T  or  CASES. 


(    7M    ) 


BENQAI.  SENT  ACT.  VIH  OF  1866  (X  1 
OP  IB^i-contimted. 

A    landlord    cannot    ne    for   caDcelment   of    leaie 
and  ejectment  under  i.  22,  Act  X  of  18K9,  after  he 
ha*  med  for  and  realized  the  aireart  of  rent  doe     ' 
WOOHBBH  CHITItDBIt  Chattbbjbe  «.  Ktottboodeeh 

LVBEUB 7  W.  B.,  so 

7.-_  _ — ^ ActZo/18S9,:78—Ste<iipt 

^  rtnt  nfttr  dsortt  far  ejectmt»t.—^  landlord  can- 
not eiecnte  hii  decree  for  ejectment  obtained  nndsr 
1.  78,  Act  X  of  1B69,  If  he  has  accepted  the  rent  from 
the  tenant.  Ndbo  Kibbev  Moobxbjsb  v,  HntisE 
Cainn>BB  Baitesjib    .        .        .     T  W,  B.,  142 


a- Act  X  of  1853,  :  7S-Caii- 

e«lme*t  ofleate~EJecimni.—S.  78,  Act  X  of  1869, 
applioi  eqaall;  whether  the  taijaf »  liability  to  be 
ejected  ariiei  nndor  b.  21  of  tbat  Act  or  nnder 
(pecial  Btipolatlon  in  the  cnntnct  between  him  and 
hu  landlord.  Mahokbd  Hoaaaiir  r.  BooDHitir  Sivoh 
aliai  BoopjrABAiK  Siboh  .  .  7  W.  B.,  S74 
—For- 


J  per  Uitbimili, 


a Act  X  nf  18S9,  :  .  .      . 

fnUtrefof  defatU  in  ji  agmtnt  af  rent. —PUlntiB  i 
doftiidant  nnder  cL  5,  i.  23,  Act  X  of  1859,  for  direct 
or  kha*  pOHeinon  of  a  farm  (for  which  the  latter  had 
paid  a  bonni),  rtating  that  the  contract  between  them 
"  '  n  defanlt  in  pajmait  of  tlie  farmii^  rent 
nndi,  a  gait  was  to  be  inititated  for  the 
arrL-ara,  and  in  eiecation  of  the  decree  the  lease  was 
to  be  forfeited,  and  the  pluntift,  the  lessor,  entitled 
to  eritr  r  upon  khaa  pcsseHuin,  unleu  the  amount  was 
paid  within  15  days.  It  was  forther  nrged  that  do- 
fenriaiits,^  the  lenecs,  had  defaulted ;  that  pl^tiff 
had  nbtained  decrees;  and  that  defendants,  having- 
fuled  to  pa;  within  fifteen  days,  had  violated  the  lease 
and  were  liable  to  be  ejected.  Meld  that  the  terms 
of  the  eontract  were  in  rtrict  accordance  with  the 
provirions  or  s.  78,  Act  X  of  1869,  and  the  plaintiff 
oiwht  to_  have  lirongbt  his  mit  under  that  section, 
and  obtained  a  decree  for  ejectinent.  From  the  date 
of  such  decree,  specifying  the  amount  of  atTMr,  the 
leators  would  have  fifteen  days  for  payment.    Bvshoo 

HOHIICBK  DOSBBB  «,  KiSHBBHATH  KOT  ChOWDHBI. 

KASHKBKiTa  Bor  Chowshbt  t.  SiBlTmsB  SOOB- 
DJEBBDoaiiA    .        .  .    low.  a,  158 


10.  ^ 


-  Act  X  of  1869,  t.  78  and 
».  xx—nrnmaoiu  atcrtt,  Efect  of.—Seld  by  Kob- 
MAS,  J.,  that  a  Depnty  ColIector'B  decree  lor  rent 
cancelling  a  molnirari  tenure,  with  reference  to 
s.  22,  Act  X  of  1869,  as  not  creating  a  pemtanent 
or  transferable,  interest,  though  erroneoni,  oumot 
be  treated  as  a  nulUty  or  ae  passed  without  iurisdictioD. 
The  tenure,  however,  is  not  c*ncelled  as  long  ai  the 
decree  is  not  executed.  Lauo.  Skak  Soohsitb  e. 
SooBU  Laxl  .    18  W,  IL,  441 


BUniTQAI,  BEITT  ACT,  Vm  OT  1669  (X 
OF  18M)-ooii(i-iMierf. 

arrears  of  rent  of  a  tnnsfenble  teniae,  to  which  a 
person  claiming  as  mortgagee  was  no  party,  a  decree 
for  ejectment,  under  t.  7^  Act  X  of  1869,  was  made 
initMd  of  a  detree  for  sale,— Befd  that  the  decree 
for  ejectment  could  not  confer  upon  the  decree-holder 
(the  purchaser  in  eiecntion  of  a  decree  ^unit  the 
morl^gDr}  the  right  to  avoid  the  mortage  by  the 
ejectment  of  the  mortgagor,  and  was  no  bar  nnder 
■.  2,  Act  Till  of  1869,  to  a  suit  by  the  mortgagee  to 
qnestion  the  validity  of  that  decree,  and  to  show  that 
the  Collector  bad  no  power  nnder  Act  X  of  1869  to 
make  a  decree  for  ejectmmt.  TutBHOBTTH  Sntas  v. 
Jhoko  Lal  .        .  18  W,  B„  906 


18.- 


-  AH  X  of  I 


r.  78— 


Tenn  of  groat — Co»»di(to»  tn  leate.  —  TiM  fifteen 
days'  grace  allowed  to  a  leasee  prior  to  ejectment 
cannot  be  negatived  by  any  condition  in  the  lease. 
Madhitb  CnnrDBB  Adit  Chowshst  v.  Bak 
Kaxoo  Bafabbb  .        .        .    16  W.  B.,  Ifil 


14.  ■ 


Act  X  of  18BS,  I.  78— 

aiyat  and  for  arrtari  of  rtni 

a  potitiim  of  tabo<^nalt 


for  ejecitnent  of  re  ^ 
—Perion  paging   rent   i     ^ 

proprietor — In  a  suit  nnder  s.  78,  Act  X  of  1859,  I 
eject  the  defendant  from  certain  land,  and  to  recover 
arrears  of  rent,  the  defendant  was  in  the  habit  of 
receiving  the  rents  of  his  tenants,  and  was  bound  only 
to  pay  a  certun  sum  on  account  of  Qovemment  rere- 
nue  and  village  expenses.  He  w»«  also  competent  to 
tell  or  mortgage  his  rights.  Seid  that  he  was  not  a 
tenant,  but  a  subordinate  proprietor,  and  that,  there- 
fore, the  salt  conld  not  be  brought  unds  the  above 
section.    Batool  Bbbbb  e.  Jaqitc  Nabaik 

[4N.W.,17S 

16.  ■- Aet  X  <tfl8BS,  i.  78— 

Executioit  of  deeret  for  arrtari  of  rtnt  againtt 
purchaier  at  an  execution  late, — A  zamindar,  in  eie- 
cation of  a  decree,  sold  the  rights  and  interests  of  his 
tenant.  He  snbsequently  ejected  the  purchaser  at 
tliat  sale  under  a  decree  (dating  prior  to  the  above 
sale)  for  arrears  of  rent  and  ejectment  under  i.  78, 
Act  X  of  1869,  which  latter  decree  became  complete 
on  Uie  expiry  of  fiftarai  days  without  depodt  of 
the  arrears  due.  Stld  that,  until  the  porcbaser 
adopted  means  to  have  his  name  registered  in  the 
lanundar's  sherigta,  the  latter  was  dA  bound  to  give 
him  notice  to  pay  the  arrean  due  on  the  tenure 
which  he  purchased  liefore  pioceeding  to  give  effect  to 
the  decree.  Bbitbo  Takihbb  DoeaiA  c.  Psoaotio- 
hoekbDcmbla  ....  low.  R,  804 
Bevened  on  Beview  in  FBOSunrourBB  Dobiu  e. 
Bbubo  Tabhtbb  Dobbla        .        .  10  W.  B^  484 


Failurt  to  rtlif  o  

fails  fc  invoke  the  laoteetlon  of  s.  78^  Art  X  of "l86», 
against  a  decree  holder,  he  cannot  afterwards  in 
special  appeal  cUim  the  fifteen  days'  time  allowed 
under  that  section.     Cboobbb  UirHDVB  v.  Cboohbb 

L«»  Bab 14  W.  B,  X78 

J^    -       .  Act  X  of  1969,  ,.  78- 

SierrMfor  VfyinKni—Effict  nf  erroneom  decree— 
Snit  to  qneHton  iti  valtdity.— Where  in  a  nit  for 


16,- 


'  Act  X  of  18B9,  t.  78— 


Canoelt»«niqf!eat»forhraaciof4tipitlafion  in  paif 
Bwniflfrai*.  — The  property  in  suit  had  been  sub-let 
to  defendant  on  the  sipnlatum  Oat,  If  the  roit  was  in 
arre&r  for  three  kists,  the  lase  would  be  liable  to  cao- 
celment.  PlsintiS  sued  to  eject  the  lessee  on  the 
allwaUon  that  the  lease  was  forfeited,  ffeld  that, 
M  tba  <mly  ground  given  for  eaooelmeot  was  non-pay- 
ment of  arrean  of  not,  the  o«m  teD  under  a.  n. 
Act  X  of  1859  i  and  as  the  amount  due  had  been 


lizcdbyGoOt^Ic 


(  w»  ) 


DIGEST  or  CASKS. 


(    786    ) 


BEtraAI.  KBENTF  ACT,  Vin  OV  1869  (X 

OF  1850)— eow^'oMrf. 
paid  Into  Conrt,  defmduit  wm  entitied  to  the  protec- 
tion affortUd  b;  the  IsUet  pcntion  of  that  nction. 
Kimu  SiBoT  «.  BAVBVTntn  Kiooi 

[uw.B.,aoi 

17. Act   X  of  iaS9,   I,  78- 

^tctmeitt  JOt  fbrfeiU^  »f  lean  by  hnach  of  itt 
eonditiom—SuH  for  canetlntiit  of  leate.-M 
gw>t«d  a  lean  of  certun  landi  to  £  for  a  teim  of 
thiiteen  jMra  im  the  2Sth  of  November  1870.  One 
of  the  condiliDna  of  the  Icaia  was  tbat  rent  was  to  be 
paid  harvest  by  harreit,  othenriie  the  tenee  wonld 
be  liable  to  ejertmeat.  On  the  12tb  of  September 
ISTSi  M  ohtuned  a  decree  agalnit  &  for  vnvu»  at 
rent  which  became  dne  in  Hay.  On  the  da;  follow- 
ing;, M  inititnted  a  mit  nndm'  cl.  5,  a.  23,  Act  X  of 
18^,  for  the  caDcelment  of  the  leaH  and  the  eject- 
ment of  £  on  account  of  the  nan>payment  of  rent 
when  dne,  according  to  the  tamu  of  the  lean,  fi 
paid  into  Conrt  the  amoiuit  at  the  arrear  on  the 
18lh  of  September,  i. ».,  within  fifteen  days  frcm 
tiie  date  of  the  decree,  aod  in  the  oonne  of  the 
■nit  nnder  »,  23,  cl.  B.  In  ipedal  appeal  the  guit 
«»■  diimined,  it  being  held  that  the  drcamstanoea 
of  the  caie  bmight  it  within  the  operstion  ot  the 
provinoni  ot  ■•.  21  and  f  B  of  Act  X  of  1859,  which 
were  applicable  in  deciding  it,  Bakdtai.  r.  Hubhtae 
Aaiuii eir.  W.,  826 


18.- 


-AH   X  cf  1859,  t.   78- 

n  reviea  —  Date  f run  whieh 

—A   decree  in  a  mit  for 

□-payment  of  rent 


Modifiealion  oj 

iimt  for  paifMtiit  ran*. 

ejectment  of  a  raiyat  for 

modified  npon  review   by  redncing  the  amonnt   of 

aman  awarded  to  the  plaintilt.     Seld  that    the 

amended  decree  wai  the  final  decree  in  the  mit,  and 

that  the  Taiyat  was  entitled,  under  a.  TS,  Act  X  of 

18t>9,  to   uteen  dayi  from  its  date  for  payment  of 

the  arrean  with  cofta  and  intereriia.    Badhakohuv 

MuHBIiB  r.  BVOKBHH  Bssnx 

[MarBlL.  471 :  S  Hnjr,  B9B 

la  — —  Act  X  of  1859,   •.  78- 

Suit  for  yectrntnt^Siay  of  exeeidio».  -  The  latter 
part  of  Act  X  of  laes,  a  fS,  which  enacta  that 
"  in  aH  cate*  of  mita  for  the  ejecttaent  nf  a  imiyat,  or 
MDCelment  of  a  leaae,  the  decree  eball  apccify  the 
amount  of  arrean  ;  and  if  each  amount,  together 
with  intereit  and  coat  of  auit,  be  paid  into  Court 
within  fifteen  day*  from  the  date  at  the  decree, 
eiecntion  ahall  be  itayed,"  appliea  not  only  to  aniti 
for  ejectment  of  the  raijat  or  caneelment  of  the  leaae 
on  acooont  of  the  non-payment  of  airon  of  rent,  but 
to  all  anite  for  ^ectment  bnmght  by  tlie  lenor  on 
account  of  a  breacb  of  the  condition!  of  hie  leaae  by  the 
defendant.  FrrzPATBiax  e.  Gowav 
[1  Ind.  Jnr.,  TS.  B.,  4S0 :  6  W.  B.,  Act  X,  64 

SO.  ^ ■   Act  X  of  1SS9,  ,.  78— 

Omi$tio*  to  ipteifg  prueioti/  %iuatitfled  dtcrte— 
Where  in  a  init  fcr  the  rent  of  the  current  year 
and  for  ejectment  under  i.  78,  Act  X  of  1869,  nip- 
ported  by  a  previoua  tmaatiifled  decree,  a  decree  wai 
paaed  fur  the  rent  of  the  current  yeatf  without  inclnd. 
ing  the  amount  claimed  under  the  privoni  nu«atiifl«d 
il«cree,  tnd  the  plaintiS  neither  applied  to  the  lower 
Court  to  amend  its  decree  nor  appoded  agdnat  that 


BinraAii  Bsirr  act,  vni  ot  isas  (Z 

OF  lB69)-contin%ed. 
part  of  it, — Stilt  that  the  defendant,  having  paid  the 
amount  of  urear  specified  in  the  decree,  had  saved 
himself  from  ejectment.    Sati  v.  Hohbsh  CHViniBn 
BoflB  .     W.  B..  1804,  Aot  Z,  80 

21.    Act  X  of  1859,  t.  78— 

CompulaCion  of  liiiu.—ln  calculating  the  fifteen 
daya  allowed  for  payment  of  Brreart  ot  rent  by  s.  76 
of  Act  X  of  tSSS,  the  day  on  which  the  decree  wm 
passed  ihould  be  excluded  from  the  computation. 
Sbbofalavl  Sitoh  v.  Namh  ASBBtrv  Kbaji 

p  IT.  W„  848 

aa. Act  X  of  1859,  :  78— 

Stag  of  eaeeutio^. — It  U  not  necesaary  to  declare  in 
a  decree  given  onder  a.  78  ot  Act  X  of  1869  that 
fifteen  daya'  time  shonld  be  allowed  to  the  tenant. 
But  the  decree  n^uat  apecify  the  amount  of  the 
arrear,  and  payment  of  this,  with  ccets  and  interest 
as  decree,  vrithin  fifteen  days,  ipto  facto  stays 
SHMMTt  SiHOH  e.  Thakoob  Tiwabv 
[1  N.  W„  Part  2,  p.  81 :  Sd.  1878,  88 

Ali  HoBSEnr  «.  Najtoab  Sear      .  B  S,  "V,,  68 


arrears  of  rent,  even  though  he  should  depont  the 
rent  in  Conrt  during  the  pendency  of  the  auit,  he  is 
still  liable  to  have  the  decree  passed  against  liim,  as 
the  anear  was  admittedly  due  when  the  loit  was 
bionght.  Interest  to  date  of  deposit  in  Conrt  and 
costs  of  snit  being  p^d  within  fifteen  days,  cieoation 
would  be  avdded.  Shbo  Nath  Snra-H  c.  Bak  Tsri, 
Bai  .  IK.  W.,  FitTt  a,  p.  88 : Ed.  1878,  07 
S4.  Act  X  of  1859,  t.  78^ 

Stay  of  emouiiou-Prirate  agreementi.  Stilt  to 
fHforea.—^-  7S  of  Act  X  of  lSe9  coutuns  a  pontive 
direction  of  law  b^  which  the  Berenue  Courts  are 
reqiured,  in  all  auits  for  ejectment  for  non-payment 
of  rent,  clearly  to  apecify  in  the  decree  the  atnuunt  of 
rent  defanlt  in  payment  of  which  has  conferred 
a  right  of  r^^ntry  on  the  landlord,  and  to  stay  eiecn- 
tion of  their  decrees  if  the  amount  fonad  dne,  with 
interest  and  costs,  be  paid  into  Court  within  the  time 
therein  apecifted.  This  overrides  all  private  agree* 
ments  to  the  confrary,  or  rather  raiders  their  enforce- 
ment   by    anit   in  the   Bevenoe    Conrt   impcasiblc. 

LlTLLOO  SlirQ-H  ■■  TSAKOOB  PhSBSAD 

[9  K.  W.,  848 


-  Act  X  of  11 


t.78' 


Stay  of  exicittion  i>f  rfewea.— The  Court  has  dis> 
cretion  to  stay  execution  on  other  gronnds  than  those 
on  which  it  is  bound  to  do  so  under  s,  G2,of  Bengal 
Act  Till  of  1B69.  Bao  Banesbak  o.  Bakvaxs 
Sbae  .  10  BKB^  Ap.,3:18  W.  B.,419 
BusoEiBTo  HooKzuas  s.  Baxeucb  Goopto 

[law.R,  4iaiiou 


Act  X  of  1 


t.  78- 


86. 

of   tXtCttioir ^  i.si>E»     vj      uiisuK     -f     ymi 

c&a(«r.^Bzecntion  may  be  staged  on  a  decree  for  ar- 
rears of  rmt  by  payment  of  the  amonnt,  nnder  t,  78, 
Aot  X  of  18C0,  by  a  purchaser  from  the  tenant  ot  bis 


jLoi  ^   qf  laos,   I,  4a — 

of  txtcttion — Payment  of  amari  by  j>ar- 
r.^Bzecntion  may  be  staged  on  a  decree  for  ar- 


iizoabyGoo(^Ie 


(    7W    ) 


DiaSST  OP  CASBS. 


) 


BENQAXi  KEST  ACT,  THI  OF  1800  (X 

OF  iaSO)—eonli«iud. 
interest  in  the  tenna.     Sabodafkbsas  Eor  Ckow- 
DEST  c.  NODIXOaAJOl  Ddtt 

[Uarab.,  417 : 2  Bar,  S27 

87.  ■ FasmenttnloCiHirt—Lia- 

bilitg  to  ^ecftneni.— Pajment  ioto  Conrt  by  ajudg- 
ment-debtor,  within  flfteea  d»j>  from  the  d&te  of 
decree,  of  rent,  interest,  and  coitl,  with  ■  protest  m 
to  the  mm  improperly  charged  sgainst  Viim  u  iater- 
ett,  is  ft  BnSicient  pajment,  under  s.  62,  Bengal  Act 
Till  of  1869,  to  BBve  him  from  liability  to  be 
ejected  from  hie  tenDre.  Shbbibtbbdhub  DBy  r. 
DooBOA  Nasaut  HiO  .      17W.il,  468 


Act  X  of  t. 


Stag  of  execution  at  to  part  of  decree — Exte%tion 
of  time  for  ^a^mtnt- — The  Conrt,  whose  duty  it  is  to 
ezecnte  a  decree,  is  bound  to  execute  it  in  the  ih&pe 
in  which  the  decree  comei  before  it,  and  has  no 
ftuthoiity  to  permanently  stay  the  eiscutian  of  any 
portion  theteofi — e.g.,  where  a  decree  is  fcr  money 
and  for  ejectment  in  the  erent  of  non-payment  withiii 
flfteea  days,  the  Conrt  executing  is  not  competent  to 
czteod  the  period  for  payment  in  order  to  wre  the 
jndgment-debtra'  from  the  alternative  consequence. 
SuKKDB  Sucaa  t.  Hdxbi  Hohuit  Thaeoob 

PB  W.  R,  460 

3a ~ Aet  X  of  1859,  t.  78— 

Stay  of  exee»iion — Poym«»(  into  Comri — Exlen- 
*ios  qftime  vtien  Court  it  doted — Decree — Suitfor 
arreart  of  r«i>f,— When  a  tenant  has  been  med  for 
BReors  of  rent  and  a  decree  obtuned  against  him 
nnder  Bengal  Act  VllI  of  1860,  >.  63,  which  provides 
tor  the  etay  of  execution  if  the  amoant  of  the 
artean,  ti^ether  with  interest  and  costs  of  suit,  be 
paid  into  Conrt  witMa  flftetn  days  from  the  date  of 
the  decree,  and  the  Court  is  closed  on  or  before  the 
last  day  of  the  period  so  limited,  the  tenant  is  at 
liberty  to  pay  into  Court  (he  orrean,  interut,  and 
cocts  on  the  &*t  day  that  the  Conrt  reopens  ;  and  if 
be  does  BO,  execuuon   must  be  stayed,      HogaKin 

AliLt  «.  DOBSKLLB 

[L  L.  B.,  6  Calc,  806 :  »C  I4.  S.,  2Se 


80.  - 


Aat  X  of  1859.  1.  78— 


Forfeiture — Siav  of  execution  0/ dMree.^Tbe  pro- 
visions of  t.  62  of  Bengal  Act  VIIT  at  1B69  are  exactly 
similar  to  those  of  t.  78  of  Act  X  ofil8E9,  and 
applicable  to  the  case  of  a  nolcnrari  lease ;  and  there- 
fore a  decree  posaod  in  confonnity  therewith,  which 
allowed  fifteen  days  for  the  payment  of  the  arrears  of 
rent  fonnd  due  and  interest  tiiereon.was  a  good  decree. 
Masombd  Ah ub  v.  PasTAa  SiNaH 

[L  Ik  B.,  7  Calc,  666 :  9  a  L  B.,  166 

81. JUokufari     leate — Coee- 

na»t  to  forfeit  leate  if  rent  be  tinpaid  — Pat/' 
ment  of  f«*t  (^fier  mil,  hiti  before  decree— 
Relief  agaiutt  forfaiture.—S.  62  of  BMtgal  Act 
Till  of  1860  is  applicable  both  to  cases  where  the 
right  to  cancel  a  lease  arises  nnder  the  provisions  of 
the  Act  and  to  case*  where  the  right  arises  nndtr 
agreement  between  the  parties.  But  the  object  of  the 
•ecUon  bMug  to  prevent  forfeiture,  if  tlie  rent  be  pMd 
witMn  the  lime  specified  by  the  section,  the  Courts 


BESrOAI,  SXST  ACT,  Vin,  OP  ias9  (Z 

OF  lBa6)~continu»d. 
will  grant  relief  against  a  forfriture  where  the  rait 
is  so  paid.    Dmj  Cesio)  r.  Bajkisbobe 

[I.  !•.  B..  B  Colo..  88:  U  C.  L.  B.,  896 

Sa.  ^eetmeMl—Si  g  M     of 

occupancy — Forfeiture — Landlord  and  tenant.~- 
The  mere  omission  M  pay  rent  for  five  yean  dom 
not  of  Itself ,  amount  to  forfeiture  of  a  myat's 
right  of  occupancy,  and  will  not  be  sufficient  to  sustain 
an  action  by  the  landlord  tor  the  recovery  of  the 
riayat's  hol<Ung.  A  nuyot  having  a  right  of  occnpancy 
cannot  be  legally  ejected,  unless  nnder  on  order 
•egulorly  obtained  under  s.  B2  at  the  Bait  Law, — 
that  it,  nnder  a  deaxB  tot  arrears  of  rent  unsatisfied 
within  fifteen  days  &om  the  passing  of  the  decree. 
Duli  Chand  v.  Eajkieiore,  I.  L.  £.,  9  Calc,  88:  It 
CX.j8.,&96,  followed.  UDBYATTnnj.!  «.  Noobeabak 
[I.  Ik  B,.  8  Calo.,  808 

9.    C.    Bbojbkdbd    Edvab    Boy    Chowskht 
V.  Brvao  CarirsKB  Mimsoi.    .  IS  C  Ii,  B^  889 


88.   - 


~  JEJeellnent     protteo 


a  dar-patni  containing  the  following  conditkoie,  n  .. 
"  I  sliall  pay  rent  month  by  month  i  shoold  I  taiU  in 
that,  I  shall  pay  interest  on  instalmenta  ovodne  at  I 
per  cent,  per  month.  I  thall  pay  the  rent  in  tnU  by 
the  close  of  ever^  year ;  should  1  ne^ect  to  moke  the 
payments,  you  ml],  of  your  own  authority,  toia  ovar 
poasesuou  of  the  Mid  dar-poini  talukh  after  the  ex.- 
piiBtion  of  one  month  of  the  next  snoceeding  year, 
and  I  iboll  have  no  complaint  agunst  yonr  doing  so." 
Upon  non-payment  of  rent  for  the  year  1281,  a  suit 
fee  khas  poasession  of  the  lands  was  btonght  uoinst 
A  and  B.  The  defendants  claimed  an  (quitoble 
right  to  prevent  forfdtnre  by  paying  all  arrears  b» 
oording  to  the  terms  of  the  dar-patm,  together  with 
all  co^.  Seld  that,  whether  or  not  the  provisions  of 
the  Bent  Lhw  actually  applied  to  the  case,  the  Conrt 
was  bound  by  the  analogy  of  that  law  to  apply  in  fa- 
vour of  the  defendants  an  equity  similar  to  the  eqruty 
there  given,  and  accordingly  a  decree  was  passed,  that 
it  the  defendauti  shonid  pay  the  whole  of  (he  rent 
due  up  to  date,  with  interest  according  to  the  condi- 
tions of  the  dar-patni,  tt^her  with  the  costs  in  the 
High  Court  and  Courts  below,  they  should  be  released 
from  the  effect  of  the  forfeitore.  Motkoob  Hoeuk 
Pax  Chowdhse  o.  Bah  Lu  Bobb 

[4C.L.B,460 


84.  - 


-  Suit  for  ejectment  fi-om 


land  atiigned  nnder  a  contract  for  building.— 
only  suits  for  ejectment  contemplated  by  Bengal  Act 
VIII  of  1B69  ore  those  oonsequent  ou  the  non-pay 
ment  of  arrears  of  rent,  bnt  not  a  salt  for  ejectment 
&om  land  assigned  tor  building  purposes  brooght 
upon  a  contract  (a  Itabuliat)  by  which  the  defendant 
had  Tiound  himself  to  give  up  the  land  when  reqoired 
by  the  pl^ntifF  to  do  so  on  receipt  of  a  year's  rent  and 
the  cost  of  carrying  away  the  building  materials. 
Bahkabaih  Mittsb  e.  Nobik  Chitndbk  Moobda- 
FABASH  ....  laiF.  B.,208 
86. Suit  for  ejectmeni— Ten- 
ant tcith  right  0/  oocnpancg. — Where  tcoants  have 


iizoabyGoo(^Ie 


DIQKST  OV  CASKS. 


□faUined  a  rislit  of  occnpuic;  under  Bengal  Act  VIIT 
of  1869,  >.  6>  ft  nit  for  ejecboeut  kgunat  tiuao 
au  only  be  bnaght  nnder  thftt  Act  Jow^n 
Hoflun  r.  MoBiBEBB  Eisxa       .  SS  W.  B,,  41fi 

86.  —  TaXuthdarwithponerof 

tramfii^^aclmMit.—Beagai  Act  VIII  of  1868, 
«.  62,  doet  not  apply  to  the  cue  of  n  talnUidv 
wbo  hM  power  to  tnmgfer  hii  l&nd,  uid  U  liable, 
tmder  the  tenna  of  his  kftboliat,  to  immediate  eject- 
ment in  the  ev«ut  ofdefKolt.  The  qneetion  whether 
ft  tshiUidar  ia  liable  to  ejectiaent  must  be  determined 

'   "     '  "lIuitTAZ  BiBBB    e. 

22  W.  B.,  876 


eCeu 


Obisb  Cbuxdsb  Cbowsesy  . 


-  Suit  for  a 


and  /br  ^tttrntmi—Pagtntnl  i%to  Court— SmU  to 
aaneel  Uate^—Wheit  a  ntit  ii  bronght  both  to  re- 
«0Ter  arrean  of  rent  and  to  eject  the  niyat,  it  falls 
under  the  porriew  of  Bengal  Act  VIII  of  166u, 
t.  68,  and  not  within  a.  2S  g  and  if  decreed,  the 
defendant  ia  entitled  tolpay  into  Conrt,  withio  fifteen 
da;a  from  the  date  of  dea««,  the  anear  with  intereet 
andooita.  Whnethelower  Conrf  a  decree  wu  altered 
to  thia  effect  b;  a  dednm  of  the  High  Court,  the 
Utecn  daya  were  held  to  date  from  the  later  deciiioo. 
Bengal  Act  Till  of  1869,  i.  62  (aa  aniwering  to 
Act  X  of  1S69,  a.  IB),  appliea  fa  caaea  in  which  it 
b  aonght  to  cancel  a  leaae  for  non-paymeat  of  rent, 
M  well  aa  to  all  inita  for  ejectment.  Absds  Bce- 
luii  r.  DiautBimu  DoB«BB    .        18  W.  B.,  477 


-  Deorttfor  amari  of  re 


a<Mt  rjtvtneut.—A.  party  who  la  under 
by  the  terma  of  a  decree  net  only  to  pay  arreara  of 
rent,  bnt  alao  to  give  np  pcaaeaBKai,  i»  allowed  by 
Bengal  Act  VIII  of  1869,  a.  62,  relief  from  the 
opei^ioD  of  the  Utter  portion  cf  the  decree  if  he 
paya  the  money  decreed  witliin  fifteen  daya  of  the  date 
of  the  decree.     QOLHi.uiuim  ■,  Lalubb  Sahoo 

[21 W.  B.,  U 

89, j^„t  X  of  1869,   ,.  78  ~ 

SxtaUiou  of  decree  for  ejecluient  for  arreart  of 
fwwf.— Where  a  Unnaif  gave,  nndet  Act  X  of  1860, 
•,  76,  a  decree  for  ejectmoit  and  tar  the  recorery  of 
a  oertain  amount  of  rent,  and  the  deoee  was  not  modi- 
fled  in  review,  H  waa  held  that  the  lower  Appellate 
Conrt  waa  right  in  hoUUng  that,  inaamneh  aa  the  tmaot 
did  not  depodt  the  money  witlun  fifteen  daya  bom  the 
date  of  the  decree,  raeentjon  ahimld  iaane  to  recover 


40. Dterta  for  rt*i.  Execu- 
tion nf-~Apptllate  Court,  dtcrea  of,  Efftet  qf— 
Liatilttu  to  tjectment. — A  decree  nnder  a.  62, 
Btagtl  Act  VIII  of  1669,  provided  that,  nnleaa  the 
■monnt  doe  waa  paid  within  fifteen  daya  frc.m  the  date 


no  atep  to  execute  it  having  been  t^en  in  the 
meantime.  Hie  tenant  p^d  the  denttal  amonnt 
into  Cooit  within  fifteen  ^ya  of  the  appellate  decree. 
Slid  that,  inaamuch  aa  the  appellate  decree  mnat  be 
preaomed  to  incnrpante  the  terma  of  the  urigioal  de. 
cr«^  and  wai  the  only  decree  of  which  execution 


BEKGAIi  BSI9T  ACT.Vin  OT  18e8(X 
OS*  lBB&)—co»Untied. 

could  be  taken,  the  tenant  (judgment-debtor),  having 
paid  the  decretal  amount  withm  fifteen  dava  of  that 
decree,  waa  protected  from  ejectmcni  NoOB  Au 
Cbowdbitbi  c.  Eoki  Hxah 

[L  I..  B.,  18  Calc  18 


Where  ajndgment-debtorcoiiipliedwiththeto 
rent-decree,  aa  he  found  them  in  the  certified  copy 
iaaued  to  Urn,  he  waa  held  to  be  protected  &om  eject- 
ment, even  though  the  amonnt  paid  (owing  fa  an 

the  copy)  waa  leea  than  the  amount  really  due. 

"     --^--  26W.B,68 


Bmnioo  Bor  v.  Eisoo  Lall 


42.- 


^  Suit   for   veetmeut  for 

of  rent — BhaoU  tenure. — Under  tlie  pntvi- 
alone  of  Bengal  Act  VIII  of  1869,  a  anit  in  ejectment 
will  lie  for  arreara  of  r«it  due  on  a  bhaoli  tennre.  A 
anit  which  t(  in  reality  a  chum  for  compen«ti(Kl  for 
nae  and  occupation  of  landa  cannot  be  deaciibed  aa  a 
auit  for  arreara  of  nnt  ander  a.  62  of  Bengal  Act 
VUI  of  1869.  EIBBIH  eoFU  Mawab  e.  BAXns 
CL  I- B.,  2  Gala.  874 

48.  Sjeetment— Decree     for 

arreare  of  rtnt,  ^ectnent,  aitd  datnaget.-^k  decree 
which  gave  damagea  in  addition  to  a  decree  for 
arreara  of  rent  and  ejectment  in  default  of  payment 
upheld,  aa  being  a  decree  which  conformed  aubaUn- 
tially  to  a.  62  of  the  Beat  Act,  tfaongh  it  waa 
doubtful  whether  the  Conrt  eierciaed  a  wiee  diacre- 
tion  in  adding  damagea  to  the  decree.  In  the  apirit 
of  the  Beat  Law,  a  decree  for  ejectment  openteaaa  an 
award  of  damagea.  fiBEBAHCir  Ro7  v.  Jhitboo 
SiKOH 29  W,  B.,  fill 


Ste  Lahdxabd  aicv  TiiiairT— Ejsotmbnt 
— Ou(BUjJ.T     I.  lb  B.,  6  Cftlc.,  ISS 

b.  S8  (Aot  X  of  1869,  i,  92.  axtA 

Bengal  Aot  VI  of  1862,  a.  17). 

See  LnuTATiOK  Aor,  1877,  art.  Ija— 
Pbbidd  vboh  which  LmiTiTiOM  acse— 
CoNTiirDotrB  PnacEKDixsa. 

[L  Zi.  K,  14  CalCL,  88B 
1.  - 


AH  Z  of  1859,  4.  93,  Con- 

itruction  of^ —  "  limed  " — Bxecuiiou  of  decree. — 
The  word  "iaaued"  in  the  aeatence,  "no  proceaa  of 
eiecntionof  any  deacriptionwhatever  shall  be  iaaned," 
at  the  commencement  of  a.  92  of  Act  X  of  1869, 
la  to  be  interpreted  to  mean  "  aned  cot "  or  "  applied 
for  with  Bucceaa  "j  that  is,  no  application  tor  a 
proceaa  of  eiecation  aball  be  ancceaaful  noleaa  the 
application  for  it  ia  made  or  it  ia  aued  out  within  the 
^ed  time.  (Bayibt  and  Ekkp,  JJ.,  diuenting.) 
Banxtx  Xbishka  Obobb  t.  EauiAB  Czakdka 
Boa 

[4  B.  Xi.  B.,  r.  B.,  82: 18  W.  B,>  F.  B.,  8 
Hbbalaui  Sbal  v.  Poban  Mattbah 

[ew.  B.,  AotX,«4 

'     iHIBKlUTIBBOlHOBSUIf  Au 

[18W.B.,a8S 
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(    »S    ) 


BEiraAIi  BKETT  ACT,  Vm  OF  1860  (X 
OF  ISBOi—evntinued. 

a, ■ —  AclZo/1859,t.Sa~Jiidg- 

'meat—faliu  of  ttampr.— In  comidoring  whether 
a  "judgmetit'*  under  thu  section  ia  nader  fi600 
or  not,  the  vklne  of  the  stampB  necessary  in  tsldng 
ont  eiecntion  is  to  be  inclnded  in  the  judgineat  on  the 
principle  rf  m.  187  and  188  of  Art  VIII  of  185S. 
ClMBBLt,  «.  ABDOOt  HD(J     .     0  W.  B.,  Aot  X,  8 

5.  ---  -    Calevlalion  of  amiMftt  of 
judffmeiU — Iniereit. — Id  asctTtaining  tlie  amount  oi 

a  iadgment  with  a  view  to  the  applicability  or  other- 
wiie  of  Bengal  Act  vnl  of  1869,  a  68,  the  in- 
taest  wUcb  aeomea  Bnbseqaentl;  to  the  date  of  the 
decree  ii  not  to  be  ioclnded.  BsnTDABUH  Ddtt  v. 
BihubbUohithSbh  .    SIW.  B.,44a 

4, Bivitio*  of  joint  dtene  to 

bring  ca*»  mtki»  t.  58.— A  jtnnt  decree  agMnit  two 
defendant*  for  a  Bnm  exceeding  BeOO  cannot  be 
^Tided  io  M  to  fall  within  the  scope  of  Bengal  Act 
Till  of  1669,  B.  58.  Btnoohlix  Kiux  e.  Fobbib 
[95  W.  XL.  66 

6.  Execution   of  dtoret—At- 

taehneiU — XAinitatio*, — A  decree  in  a  suit  imddtuted 
ander  Bengal  Act  VIII  of  1869  was  passed  on  the  lath 
of  Uarch  1878.  Application  for  ezecation  was  made 
on  the  ISth  of  Febrnar;  1876,  bnt  no  process  of  at- 
tachment or  sale  was  issued  nutil  the  2nd  of  April  1876. 
Mtld  that  the  attachment  was  valid,  and  not  void 
aa  barred  by  limitatioDi  under  s.  GS,  Bengal  Act 
VIII  of  1S69.  Reera  Lall  Seal  v.  ForaitMamoA, 
6  W.  U.,  Act  X,  84,  Bkedoy  Krithna  Ohou  t. 
Koglaii  Ckwidtr  Boee,  4B.L,  S.,  F.  B.,  S9 :  13  W. 
B.,  F.  B.,  8,  and  Lola  £a»  SaAoi/  v.  Bodraj  Mahto, 
SO  W.  &.,  AdSi  cited.  Dbodbibt  Snraa  •.  Dowirr 
Bau aC.I..B..18» 


made  application  iat  attachment  and  sale  within  three 
years  from  the  3rd  Septembtr  1868,  the  date  of  de- 
cree, attachment  was  Effected  sad  au  cirder  passed 
filing  21st  November  1671  aa  the  date  for  nle.  On 
Gonsent  of  parties  and  part  payment,  postponement 
of  sale  was  allowed  for  three  mcoiths.  Afto'  the 
lapse  of  this  period,  the  jndgment-debtor  delayed  two 
months  longer  and  then  applied  for  sale.  The  appli- 
cation was  refnsed.  Held  that  the  judgment  of  the 
lower  Court  was  right,  proceedings  havi^  been  barred 
by  Bengal  Act  VIII  of  1869,  s.  6&  Q*<«t-«— Had 
the  Court  any  power,  on  consent  of  parties  or  other- 
wise, to  extend  the  period  of  time  prescribed  by  the 
statute  of  limitation  P  LaluBaic  Sabot  v.Dopbu 
Mahto aO'W.B.,S9fi 

7. ■ -^  Seleam  nf  properly  from 

attachment — Decree  i»  tuil  le  tet  atid»  order  Meat- 
ingit. — Where  propertj  has  been  released  frouattach- 
ment  in  eiecntion  of  a  decree,  and  in  a  tubseqnent  suit 
brought  for  the  purpose,  a  decree  is  obtuned  declar- 
ing S  liable  to  be  attached  and  sold  in  execuidon  of 
the  former  decree,  tbe  effect  of  the  decree  in  the  lattCT 
anit  is  to  set  aside  the  order  which  released  the  pro- 
perty from  attachment,  thus  leaving  matters  as  they 
ware  before  that  order  was  pMsed,  and  therefore, 
issne  farther  proem  of 


BEiraAi.  aENT  act,  vm  of  isea  (X 

OF  l^B)—c<,ntinMd. 

eiecniion,  the  execution  proceedings  are  ntt  barred 
under  s.  68  of  Bengal  Act  VIIl  of  1869.  Wwu 
Chubb  Chattbbjib  e.  EASAiann  Dabbx 

[8C.I..B..148 

8.  ■  —    Failure  to  earry  out  ordtr 

for  eaeouiion^Lintiiation.— On  a  decree  for  rent 
dated  18th  July  1870,  eiecntion  process  was  taken  ont 
on  21st  April  1873.  On  24th  October  followina;,  an 
order  was  passed  for  talabana  to  be  deposited  within 
seven  days,  but  before  that  time  etpired  (i.e.,  on  27tb 
October),  the  case  was  struck  off  by  an  order  which 
was  not  appealed  agunst.  The  neit  execution  process 
was  taken  out  on  the  6th  December  167S.  Held  that, 
as  the  last  process,  being  for  a  set-ofl,  was  not  of  the 
same  nature  as  the  first,  which  was  for  attachment  of 
pioperty,  it  oould  not  be  considered  to  be  a  carrying 
out  of  the  former  ;  and  as  the  oria  of  27th  October 
la78  remuoed  uncancelled,  the  decree  was  barred 
ondertheBoitLaw.s.  B&  Axaah  Shebi  tf,|Laubb 
SmoH    .  .       34  W.  B.,  16 

0,  ;— ; Decree  payable  by  i»ttal- 

menii — Limitation — Per  Gabth,  CJ.,  and  Mob- 
sib,  J.  (PKiBBBF,  J„  diMentins},— The  words  "  from 
the  date  of  such  judgment,"  id  >.  58  of  Bengal  Act 
VUI  of  1869  should  be  read  as  if  they  were  "from 
the  date  when  the  rent  is  adjudged  to  be  payable." 
Per  pBiBBBP,  ,7,— The  "  date  of  such  judgment,"  in 
s.  C8  of  Bengal  Act  VIII  of  1869,  meaos  Uie  date  on 
which  the  judgment  was  delivered.    QtniBXBlnjiAH 

SiSEAX  V.  MOHITN  LAIX  SSAHA 

[L  L.  B.,  7  Colo.,  137  : 8  C.  I,.  B.,  400 

10. — -  Landlord   and  tenant- 
Sent  decree— Sxeenlion  of  deerte—Limitation 

Where  an  applicadon  for  Uie  trmnifer  of  a  rent  de- 
cree for  eiecntion  h's  been  tnade  and  granted  by  the 
Court  which  passed  the  decree  within  three  years 
from  the  date  of  tbe  decree,  bnt  no  application  for 
execution  is  made  to  the  Court  to  wMch  the  decree 
has  been  tiansferred  n  ithic  three  yean  from  the  date 
of  the  decree,  the  execution  of  the  decree  wiU  be 
barred  by  limitatiou,  under  the  proviuons  of  Bengal 
Act  VIII  of  186S,  s.  68.  BhOlabath  Bof  e. 
NUSBBSBO  Naeh  Bo7    .    I.  Ii.  &,  9  Calc,  380 

[13  C.  L.  B.,  68 

11.  Landlord    and     tenant — 

Baecittion  i>f  decree — Inttalnunte- — Limitation. — 
On  the  10th  of  Jnly  1876,  a  rent-decree  was  pissed 
in  favour  of  cwtun  parties  for  the  sum  of  KISS,  pay- 
able in  two  equal  intbJments,  on  tbe  4th  of  June 
18T9  and  the  SOth  of  October  1S79,  respectirely. 
On  the  16th  July  1881,  the  decree-bolden  applied 
for  execution  of  the  decree.  Seld  by  the  majority 
of  the  Full  Bench  (Qabth,  C.J.,  and  HmBB,  J„ 
dissentins)  that  the  application  was  barred  by  limit- 
ation un£r  the  provisions  of  i.  66,  Bengal  Act  VIII 
of  18B9.  QnreebidlaA  Sirear  v.  Mohm*  Lall 
S&aia,  L  L.  E.,  7  Cale.,  IK?  .-  8  C.  L.  B.,  409, 
diHffiited  from.    ICavtaeul  Huq  v.  Nihbeai  Siksb 

[1. 1..  B,,  8  Calo.,  7U :  la  a  I..  B,  818 
Application  for  execnttcn 
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BXJiraAi.  BHirr  act,  vhz  of  leee  ^ 

or  iBB0i~co,Ui»Md. 
flS7,  Sis— Limitation.— yntiaa  the  petiod  of  three 
feui  from  the  d>te  of  s  decree  for  BrreM*  of  rent 
under  B500,  the  jadgmoiit-debtor  applied  Its  oze- 
cntion  ot  hU  decree  without  giving  aliit  of  the  pro- 
perties which  he  might  to  *ttschi  bnt  stating  that  > 
list  wii  filed  with  a  preTionB  spplicatioD,  and  prat- 
ing thkt  that  applicktioD  night  be  put  op  with  the 
preiait  one.  Subieqnently,  upon  »n  order  nude  bj' 
the  Court,  a  freih  lut  iru  filed  after  the  period  of  a 
year  hwl  d»pHcL  Mtld  that,  though  the  application 
wai  not  in  itrict  accordance  with  the  proiiiluni  of 
t.  837  of  the  Civil  Procedure  Code,  it  waa  itiU  an 
appUcation  onder  a.  23G,  and  that  execution  of  the 
ileeree  wag  not  baned,  but  that  it  must  be  limited  ti> 
the  property  ipecifled  Id  the  previoui  applicatiDii . 
Maiomed  T.  A&edoollai,  13  C.  L.  S.,  279,  followed. 
Hirxsi  CxDSn  Bou  «.  Suiaebax  Sobikh 

[z.ii.B.,iacftio.,iei 

IS, ___  Applieation /or  eaeaidiim 

ofdtenifor  amart  ofrent—Circ^ar  Ordtr,  lOH 
J%iy  1874 — JiimitatitM.—The  words  "no  process  of 
execution  of  any  detcription  whataoever  ihall  bt 
iMned  on  a  judgmoit  in  any  suit  .  ,  .  after  the 
bpte  of  three  years,"  in  a.  58  of  Bengal  Act  VIII  of 
IMS,  mean  that  eiecntion  shall  not  issue  noless  a 
proper  appUcation  for  execution  is  made  witMn  three 
yean  from  the  data  of  the  judgment.  Therefore, 
wbare,  on  an  application  made  ou  Gth  July  1876  for 
execution  of  a  decree  for  arrears  of  rent  obtained  on 
the  81st  January  1873,  a  wanuit  for  the  arrest  of  the 
judgment-debtors  was  issned,  but  not  executed,  a 
gubaequent  application  for  execution  of  the  same  de> 
cree  made  on  17th  Uarch  1S76  was  held  not  to  be 
baired.  The  law,  as  l^d  down  in  Bhidov  Kritltaa 
&ko*e  T.  Zailat  Chandra  Bote,  4  S.  L.  B.,  F. 
£.,  S8  .'  13  W.  S.,  S.  B.,  3,  is  not  affected  by 
the  Circular  Order  No.  IB,  dated  10th  Jul;  1874. 
QoioziHossi  D*Ku  V.  MoHBsa  CamniBs  Ucma 
[I.  I..  B.,  3  Calo.,  D47  : 1  C.  L.  H.,  140 

U.   Sirecahmt     (/  i/b<j-« 

Vtlag  oMi  lac\tt — CoiU — ii«ii(o(iDi».— In  a  suit 
for  arrears  of  rent  under  Bengal  Act  YIII  of  1869,  a 
decree  was  obtained,  on  the  aOth  June  1S76,  f  ora  snm 
which  with  costs  amouoted  to  less  than  HGOO. 
Appiicatioli  for  eiecation  was  made,  in  December 
1S77,  Bga'"^  property  other  than  that  for  wUch  the 
rent  vaa  due  \  bat  was,  in  the  first  Court,  opposed 
■oceeasfuUy  by  the  Judgment-debtor  on  the  gtonod 
that  the  nnder-tanure  should  first  be  proceeded  against, 
though  such  nnder-tennre  had  already  been  sold  away 
In  execution  of  another  decree  and  the  execution- 
proceeding  was  struck  on  the  15tl>  Uarch  1678,  and 
the  property  released  from  attachment  The  jodg- 
ment-creditor  appealed,  and  was  snccessfnl  both 
tn  the  h)wer  Appelate  Court  and  the  High  Court,  the 
Wtcr  deciaicQ  being  dated  26th  February  1B79. 
llu  costs  awarded  him  in  these  proceedings, 
if  added  to  the  amount  of  the  decree,  would 
•mount  to  a  sum  of  more  than  BGOO.  The  next 
arolicatioB  for  execution  was  made  on  19th  August 
U79.  Sili  that  the  costs  of  the  appeals  in  the 
•lecution-pToeeedihgs  should  not  be  added  to  the 
decree,  and,  tbeteforck  the  decree  being  tor  lev  than 


HGOO,  the  ptovlrfons  of  s.  S8>  Bengal  Act  THI  of 
1669,  applied  to  it.  Stld,  also,  that  the  attachment 
haring  been  removed  in  Uarch  1678,  the  execution  of 
tlie  decree  was  barred  under  that  section,  EAsntBin 
Dabya*.  Eoiush  CsumiBB  Pal  CHOWDSBr 

tl.  I-  B.,  6  Calo.,  6S4 :  8  C.  L.  XL,  18 

16. 


Bs»ltvtio%  of  dtcrtt — 
Siul/or  rent  not  brought  umUr  Bengal  Aet  VIll  of 
t8e9—Dtcree  of  Court  nf  Foreign  Slate— Civil 
Preaednre  Code,  1882,  j.  4a4-IAmiiation.—'Thl! 
law  of  limitation  applicable  to  the  execution  of  a 
decree  of  the  Civil  Conrt  of  Cooch  Behar,  for  rent  for 
a  snm  under  B600  in  a  suit  not  brought  under  the 
Bent  Act,  is  by  s.  4M  of  the  Civil  Procedure  Code 
wUch  give^  the  Court*  in  British  India  power  to 
rxeente  decree*  passed  by  the  Courts  of  a  Foreign 
9tate,i.68of  Bei^  Act  Tin  of  1869.  That  sec- 
tion la  not  conflaed  to  suits  brought  under  that  Act. 
Ih  xhi  lunn  oi  iez  pstitioh  o>  Buxitk  Cbakd 
Aawu^  HiTKiTM  CHum  Abvac  d.  OzisBiniiB 
CsvasBB  Laxibi  .  ;  Z.  Ih  B.,  14  Colo.,  670 
Beviewing8.C.  ,  .  L  X>.  B.,  IS  Calo,  96 
I  (Becg&l  Act  vm  of 


1866,  as.  1  and  G). 

8e*  Salb  roB  Abbbabe  ov  "Bsst — Iitonc- 


Bet  Bkix  fox  ABBEAXi  as  Biht — Pobtioh 

at  CNSBB-TBiniBB,  Salb  of. 
Bee  Salb  >ob  Abbsabs  OF  Bmi — UimaB- 

tjoivax,  Salb  or. 

H.  69, 60,  ee. 

S»e  Omob  OS  Phoof— Salb  fob  Abbiabb 
OFBsirF    .  .    L  Ii,  B..  IS  Calo,  1 

aa.Ge-81(AatXofl868,8.106}. 

See    BXBcimoir      o>     Dbobbb— Dbobxib 
rariiBB  Bbitt  Law. 

rt'L.B,7Calo.,748 

I.  li.  B.,  8  Cftlo.,.fl76 

I.  li.  B.,  10  Calo.,  647 

See  Cabbb  uudbb  Sals  fob  iHBgniff  of 

BBirr— iROViCBBAiroBB. 
See  Cabbb  ditdbb  Saxb  fob    An»»i»g    or 
Bbrt— Uir)>BB-nHi7BB,  Balb  or. 

sa.  69,  ei,  66. 

See  EzBODTiox  OF  Diobbb— Dbobbbb  jsx- 
VBX  Bbst  Lat    I.  Ih  B„  14  Cfthx,  14 

B.  B3  (BengRl  Act  Tni  of  1666, 

1.6). 

See  SiT-on— QnnBAL  Cabbb, 

[3  G  L.  B^  414 

8.  68  (Act  Z  of  1869,  8.106). 

See  BiOBT  OF  SUTF— Obsbbb,  Suits  to  bbi 
-^aiDB  .        .    8  C,  L.  B,,  146 

L- JetXofl869,t.  lOe—Sal* 

af  tndar-tennre—Suit  to  ettablieh  proprielarv 
righi.-Bu  106  and  107,  Art  X  of  1869,  apply 
only  to  cases  in  which  the  existence  of  the  onder-taiure 


lizcdbyGoOt^Ic 


(    WHS    ) 


DIGE8T  OF  CA8KB. 


BKBTGAI.  BHNr  ACT,  Vm  OF  1369  (X 
OF  186&)—eotitimit4. 

md  the  decree-holder'i  right  as  landlord  are  admitted, 
not  where  they  af  e  dsnied  and  an  advene  pTeprietary 
title  IB  aet  up  by  the  clsimaQtaa  owner  of  the  land. 
The  remedy  open  to  the  owner  of  the  land  in  guch  a 
ease  is  nnder  b.  77  before  the  decree  ii  made, 
bnt  after  he  allows  it  to  be  made,  he  cannot  have  it 
■et  ande  m   eiecntton.     QoLAtc   CeOndbb  Dbi   c. 

IflTDDUB  CsAtni  ASHBBKABBB  .      U  W.  S^  1 

a.  Ad  X  of  18B9,  t.  106— 

Suit  hg  -purehattr  for  poueiHon  of  imder-Ututre.— 
A  init  b;  an  ancUon-pnrehsur  tu  obtun  khai  poeaee- 
■ien  of  an  nnder-tennre  which  had  been  sold  under 
Bengal  Act  VIII  of  1866  waadiamiuedontbegraniLd 
that  the  anit  in  wMch  the  zamindar  had  obtained  the 
decree  waa  a  traudalent  one  and  the  porcluwer  knew 
that  it  had  been  a^iut  the  wrong  part;.  In  ipedal 
appeal.  Act  X  of  18G9,  a,  106,  was  pleaded  in  jniti- 
fication  of  the  Mmmdar.  fftld  that  the  aunin- 
dar  conld  not  bring  aneh  a  suit  aa  be  had  hronght 
sgainat  a  penon  other  than  the  one  wnom  be  ijxmi  to 
be  the  proprietor  of  the  nnder-tenure,  and  from  whom 
for  a  teriea  of  J>esr8  be  bad  been  recdiing  rent. 
Nannr  CHinrora  Sbk  CHOWDHftT  e.  NoBijr  CffUMBBB 
CnnooBBDTFT  .  .    aSW.B.,4e 

Wooiu.    Chttbti    Chattbsjbi    «.    EAJtomnn 
J)UD 8  C.  Ii.  B.,  146 

B.  e4(AotXofi8e9,  H.ioex 

8ti   Sals    tob  Abbbasa  or  Bevt— Fob. 

TION  OF  U3n>IB-IBlIUBB,  StXK  01. 

[16  W.  B^  0, 624 

as  W.  B.,  67, 414 

S4  W.  B...  SIS 

S  O.  L.  B.,  SflS 

I.  L  B.,  la  Oalo.,  464 

a.  66  (Bengal  Act  VJU  of  1666, 

B.16>. 


— . B.  68  (Aot  X  of  1860,  s.  llfiX 

Set  BiBTBHSB .  .    4  N.  Wq  78 

-  -       -  Bs.71,74(AotXof  ISee,  BB.  116, 
118). 

Sa»  DtBTBBBS. 

[1  N.  W„  FL  3,  p.  6S :  Ed.  187S.  108 

BB.  7a.  74,  76  (Aot  X  erf  1868,  BB. 

116, 118,  laO). 

8ae  Gbiuiiax  Tbbbpabs. 

[L  !•.  B.,  7  oaic,  ae 

a.  80  (Aot  X  of  1860,  b.  184). 

&B  DoiBBBg  .  .    ai  W.  B.,  87 

B.  98  (Act  X  of  1868.  a.  143). 

Sm  DiBiBBBfi  .    e  W.  ^  182 

[W.  B.,  1664,  Aot  X,  77 
^a  Wsovatjti.  DlOTBUirr. 

[8  B.  Ii.  B^  a.  a,  861 

low.  B.,  70 

6  W.  B.,  Aot  X.  68 

8  W.  B^  891 


5ii»(  /»r  vaZiM   of   eropi—Bit- 

frainl^Juriidieiioa — Small  Came  Court.— The 
plaintilT  made  a  complaint  to  the  Hogiitrate  against 
the  defendant,  hia  landlord,  for  forclbl;  carrying 
away  hie  cropa  ;  wherenpon  the  defendant  waa  trie£ 
canricted  of  theft,  and  pnniebed.  The  plaintiff  then 
inatituted  a  aaiCogainet  the  defendant  in  the  Mnniif  ■ 
Court,  apparently  nndec  a.  96  of  Bengal  Act  7III 
of  1869,  and  obtiuned  a  decree  declaring  the  dla- 
traint  to  bo  illegal,  and  directing  the  eropa  to  be 
p-ven  up  to  him.  The  defendant  offered  to  give  np 
a  ■mailer  quantity  than  was  mentioned  in  the  decree. 
The  plaintiff  refnaed  to  take  the  lame,  and  biDBgfat 
a  anit  in  the  Small  Canae  Conrt  to  recover  the  v2ne 
of  the  quantity  he  had  claimed  before  the  Haniif 
and  Bomething  additional.  Stld  that  the  Small 
Caose  Court  had  no  jnriadiction,  and  that  the  anit 
ought  to  have  been  brought  under  a,  98  of  Bengal 
Act  Till  of  1860.    Hydbb  Au  o.  Juab  Axi 

[I.  X..  B.,  1  Calo.,  188:  84  W.  B.,  898 

— B.»8(AotXofl869,a.  148). 

3ti  Wboboiui  piaTBAtHT. 

1B.I..B,  A.0.,9ai 
W.  B.,  Aot  X,  07, 88 
0  W.  B.,  168 
16W.B^64S 
B.  100  (Aot  X  of  1869,  s.  144)— 

Came  of  aetirm^Stat  for  wrongful  diilraiiU— 
Liuiitaiion,— The  time  limited  by  Act  K  of  18IS9, 
■.  144,  for  ming  in  reepect  of  diatrainta  for  rent, 
"  namely,  three  montha  from  the  date  of  the  occnr- 
rence  of  the  caoae  of  action,"  was  to  be  reckoned,  in 
the  caae  of  a  anit  for  a  wrongful  diitrau  afterwards 
abandoned,  from  the  abandonment  of  tiie  diatreei, 
and  not  merely  from  the  date  of  the  original  aamre. 
Thdexbb  Bor  <-.  HBB&ainnr  SraSH 

[U&rBh..  470 :  8  Uay,  687 

Tabutbb  C&UBir  BoBB  v.  Skoicbhoorath  Pav- 

Day      ...        .    8  W,  B,.  Aot  X,  1S9 


[SB. 


9. 101  (Act  X  of  1868.  a.  146). 


See  PxKu.  Code,  a.  206. 
[8  B.  L.  E.,  a  TJ-.,  4:  10  W,  B..  Cr„  46 
Set  WBOvanTL  DiarRAiBT. 

[80  W.  B,  446 


Act   X  of  1859,   It.   lis  amd 

160 ^Complaint— Suit. — A  complwnt  nnder  *.  14C 
of  Act  X  of  18EB  is  not  a  anit  and  did  not  &J1 
within  the  deacriptdon  of  the  anita  in  which,  nnder 

-  >■"    —  appeal  was  given  to  the  Zilla  Judge. 


Is  rHB  KATTEB  O 


[6  B.  Ii.  B,,  669 :  IB  W.  B^  186 

L a-  1VA~"  Suif— Appeal  i*  tat- 

eation  proeetdinot.—TbB  word  "suit"  to  Bennl 
Ad.  VIII  of  1869,  a.  10*,  is  intended  to  cotwS 
proceedinga  prior  to  decree  and  tnbaeqnent  obm  In 
execution,    Kbibhtpo    Cooiub  Chfokbbbitttj  t. 

AXUSD  COOHAB  DUTT  ,     19  w,  E    807 

Ebdabvatb  BnvrAS   t.    Rmo  tKwa!'  Eor 

cbowiwbx    .  .  asT.B.ao? 


lizcdbyGoOt^Ic 


DIQBST  OF  CASES. 


(     788     > 


BBNOAL  BHNT  ACT,  TJII  OP  1869  (X 

Of  1868)— (WKf^MKi. 

a.  J»ee»tian     of     tietion— 

Effiet  of  dtertt  niKfar.— 3.  103  of  Bengal  Act 
VIII  of  1868  WM  enacted  in  order  to  pmteet  putiei 
In  the  portion  of  raiyat-defond»nt^  »nd  to  prevent 
their  being  draped  up  to  the  High  Conrt  in  cuea 
wbare  the  decree  or  demand  U  und^  RIOO.  In  lach 
CMCa  tiie  decree  i*  intended  to  hare  the  same  effect 
ai  tlwt  of  a  Small  CaoM  Conrt.  Doobsa  NiMnr 
Sn  V.  BiJC  liAiL  Chhdta» 

p,  L.  B.,  7  Calo.,  880 

8.  C  DuBOA  Nabaih  Mibbbb  p,  QobitbiiBUH 
OBon 8  0.  KB.,  86 

8,   Bpeeial       appeal— Fav*r 

of  Stngal  Ligiilaiwe.—Beasii  Act  VIII  of  1868 
(m.  SS,  84)  givM  jnriadldion  to  Civil  Oonrti  to  try 
tnita  bronght  for  any  caaw  of  action  aridng  nndor 
th«t  Actjbntit  i»B  jnriidiction  to  try  them  a  ccord- 
ing  to  the  Code  of  Civil  Procedure  except  where  it  i« 
o£^iriM  provided  by  the  Act :  and  i.  103  modiflei 
th«efl«ototi.  9^  and  providen  that  there  ehall  be  no 
■pMual  applkl  in  rent  xniti  tor  an  amount  nnder 
BlOO  except  in  certain  eircnmitaooea.  Qinrre — 
Baa  the  Bensal  Legislative  Council  ^wwer  to  give 
to  the  High  G>nrt  any  appellate  jnriadiction  not  oon- 
feR«d  by  the  Charter  P  Foobno  Cbuhsbb  Bot  v. 
KBimo  CnmniBB  Sdkih     ,        .    88  W.  B.,  171 

4,  Special  appeal — Fraetiee. 

— In  a  nit  for  aitean  of  rent  and  ejectmoit, 
the  riffbt  of  appeal  ii  taken  away  by  ».  102,  Bengal 
Act  VIII  of  1868,  only  when  it  ii  shown  that  the 
unonnt  >ned  for  and  the  valne  of  the  property 
claimed  ia  leei  than  BlOO.  Cnlen  that  fact  appears, 
either  from  the  &ii^g  of  the  Diitrict  Judge  or 
eliewhere  npon  the  proceedings,  the  High  Conit  haa 
no  light  to  draw  any  inference  to  tliat  effect.    Tdxsi 

FUDAY  e.  Bfosv  Lix 

[i.i..B.,ecaio.,6ee:  lacihS^ass 

g,  Bpteial    appeal — Bale  •« 

Mrtmfiott  ofdtemfor  rtmt. — No  appcsl  Ilea  nnder 
I.  10%  Bo^^  Act  VIII  of  IStiS,  from  the  order 
of  a  Diitrict  Judge  on  an  application  connected  with 
(he  nle  of  a  tenure  in  ezecntion  of  a  decree  for 
arrean  d  rent  below  BlOO.  Dbb  Cooiubsb  DABsn 
V.  QiriFaASKirB  Dittt  ,  .  17  W.  B,  VBO 

0. Bpeeial   appeal. — In  nita 

for  recovery  of  rent  below  BlOO,  a  ipedal   appeal 


[10  B.  I..  B.,  Ap.,  88:  18  W.  B.,  300 

7. Bpteial  appeal. — In  a  eatt 

tor  anean  of  rent  beloir  BlOO,  an  appeal  lien  to 
the  High  Conrt  from  a  decree  paeeed  in  appeal  by 
.   an    AMitional    Judge,     Noboeisto    Koovdoo    v. 
ItAaOHiD  Bhbikb 

[10  B.  K  B„  Ap.,  80 !  18  W.  B,  90S 


8.  Special    appeal— Suii  for 

mU  ttmder  glOO—Civit  Proeedtra  Code,  18S9, 
a.  S7a.—Seld  by  the  Conrt  (Jaoebok,  J.,  di» 
nnting)  that  no  appea]  liM  to  the  High  Court 
^m  the  dedfioo  m  a  Diitrict  Jndge  in  a  nit  for 


BBirOAX.  BENT  ACT,  VIH  OF  1868  (X- 

OF  1868)— coaft(HM<i. 
rent  nndor  fllOO,  whan  no  qne«tion  of  right  to  en- 
hance or  vary  the  rent  of  a  raiyat  or  tenant,  nor  any 
qneftioQ  relating  to  a  title  to  land  or  to  tome  intereit 
in  land  aa  between  parttei  having  conflicting  claims 
thereto,    has   been    determined    by    the   judgment. 

LUSftBBHBB      KOOBB    0.    SoO«Hi      OlHA.      RlBHAT 

Eiseah  v.  Eui  Mibsbb     .    I.  Ij.  B^  8  Calo.,  161 

LtXBMBeVR  EOIB  V.  SOOXXA  Ojha 

[1  C.  Ii.  B„  89 

8,   Special       appeal  —  8%it 

for  ^Beiaunt  a*d  renl  under  JtlOO.-in  appeal 
doei  not  lie  te  the  High  Conrt  from  a  decirion  of  a 
District  Jndge  staying  execution  in  a  suit  for  arrears 
of  rent  and  for  ejectment  where  the  value  of  the 
amount  decreed  is  less  than  BlOO.  Nor  can  an  ap- 
plication, made  to  eject  the  tenant  on  hie  default  to 
pay  into  Court  the  moneys  dne  under  the  decree 
within  the  time  fixed  by  s.  53  of  Bengal  Act  VIII  of 
ises,  confer  such  right  of  appeal.  PutBimr  Ckvbv 
Sbn  e.  MovsABi 

[I.  L.  B.,  6  Oalo.,  684:  6  C.  L.  B,,  618 

10. Special      appeal  —  Di'»- 

fricf  Judge — Subordinate  Judge — Act  XCT  of 
imS-Bengal  Cinl  Comit  Act  fP7  o/ J971J .— The 
words  "  Diitrict  Judge  "  in  s.  103  of  Bengal  Act  VIII 
of  1B68  do  not  include  a  Subordinate  Judge,  to  whom, 
under  Act  XVI  of  1868  or  Act  VI  of  1871,  the  Dis- 
trict Judge  may  make  over  appeals  filed  In  bis 
Conrt.  DoTAX  Chakp  Sasot  e.  Nabth  CHAn>BA 
Adhtkabi       .    8B.I>.B„lS0:iew.  B^8a5 

11,  Special  appeal  —  Addi- 
tional Judge — Diitriet  Judge — Bengal  Civil 
Courlt  Aet  (VI  of  1871)— Appeal.— Stld  (Jaoe- 
BOH,  J.,  dincnting)  that  an  Additional  Jndge  inverted 
with  the  powers  given  to  him  by  Act  VI  at  1871  is 
a  District  Jndge  within  the  meaning  of  s.  102  of 
Bengal  Act  VIII  of  1869,  and  no  appeal  lies  from 
Ins  decision  m  suits  of  the  Datare  docribed  in  tliat 
section.     Bbojo  IfiseiB  c.  Ahlasi  Hibbak 

[IS  K  L.  B.,  f .  B^  876 :  81  W.  B,,  S90 
IgHAit  Chitbsbb  QEOn  «.  Noam  Pax 

[18  R  L.  B^  877  note 

12.  Speeial  appeal — BtgM  to 

eukauee  or  vary  ike  rent. — The  question  in  a  nit 
for  Bircurs  of  rent  as  to  a  right  to  oonvert  the  money- 
rent  into  a  rent  payable  in  kind  is  a  qneition  wUeh, 
if  determined,  rendras  the  suit  appealable.  Blahbb 
BnxiH  e.  JAvruB  Axt 

[lir.  W„  108:  Bd.  1878, 167 

18, Bpeeial  appeal — Sight  to 

«)iAaisM  or  vary  rent. — A  ipedal  appeal  was  held  to 
lie  to  the  High  Conrt  under  s.  102,  Bengal  Act 
VIII  of  lB68,in  a  salt  for  rent  below  BlOO  in 
wliich  the  qneition  of  right  to  enhance  had  been  de- 
termined.    yfixeou  ft  Co.  «,  Bak  Dhuk  Onota 

[17  W.  B.,  486 

14. _^ Bpeeial  appeal— Qutttiou 

qf  title.— la  this  easa  the  Jndge  dismissed  plaintiff's 
nit  on  the  ground  that  no  notice  had  been  served  on 
defendant,  the  nature  of  the  nit  bedng  not  one  for 
—■-  but  to  reoorer  roit  at  rates  preriooilf 


iizoabyGoo(^Ie 


DIGEST  OF  CASaS. 


settled,  and  no  notice  being  therefore  required.  The 
value  of  the  sait  vu  under  HlOO,  knd  the  Hieh 
Conrt  held  that  the  Jndge  h&d  not  decided  tay  right 
to  vary  or  enhance  the  rent,  and  therefore  the;  cnald 
not  interfere,  there  bnng  no  appeal  under  Bengal  Act 
VIII  of  1869,  I.  102.  GOEDOX  Chpsebb  Uptt  r, 
Mbah  Kajj.  Mijxb  .    17  W.  B.,  118 


16.^ 


—  Speeial  appeal — 


n  parUei  harinei  conjlicting  claimt.—\-a  a  mit 
for  rent  leu  than  HlOO,  th<-  deciei'n  tamed  upon 
whether,  in  a  former  (nit  agunit  the  pl&intift  by  a 
third  put;,  a  decree  hnd  been  recorered  for  poigeBiion 
of  a  portion  of  the  land  now  in  <U>pnte.  Seld  that, 
ai  nrither  the  land  nor  the  rent  of  inch  ptrtion  wai 
claimed  by  the  defendant,  the  qaeitioa  ai  to  title  «a* 
not  decided  between  i«utiei  having  "conflicting 
cbunif  "  thereto  ;  oameqnently  there  wu  no  right  of 
appeal.  Bbidottaih  Doobifa  e.  Pusdo  Loqhuit 
CHOOXiKBum  .    32  W.  B.,  906 

16. Special  appeal — Qtieilion 

oj  title.— The  iMne  whether  or  not  there  has  been  a 
binding  enhancement  of  rent,  and  whether  or  not  the 
tenant  hai  paid  at  the  enhanced  rate,  involvei  no 
qaertioa  of  title  or  of  right  to  enhance  or  vary  the 
rent,  and  the  appeal  in  mcb  a  mit  properlyliet  to  the 
CoUeetor.    Bahahox  Snroii  v.  Huu    SIT.W.,  78 

AOIK  SlMS-E  g,  BOOJKAWCK  4  IT,  W.,  61 


the  baait  of  a  ahironamah,  where  the  raiyat  denied  that 
he  bad  ezecnted  that  document,  and  prodnced  evi- 
dence to  show  that  the  rate*  mentioned  la  it  were  not 
comeki—Seld  that  there  wai  no  qntttion  of  right  to 
rar;  tbe  reut,  and  that  the  ease  therefore  djd  not 
come  under  Bcogal  Act  Till  of  1869,  a.  KS. 
NnusBUB  ScfSB  V.  Jeocbb  Tut  S8  W.  ^,  S4S 

18.  ■ —  Special  appeal — Dtcitiim 

a»  to  varging  rent. — Where  the  amonnt  of  itinuaa  ii 
nirfi  disputed,  bnt  there  ie  a  qneitlon  a«  to  whether  It 
ia  payable  by  initalmentB  or  in  a  lamp  mm,  the  deci- 
■ion  oumut  be  aaid  to  involve  a  qaertion  of  "  right  to 
eohance  or  vary  the  rent."  Pbabi  Hohub  Hookso- 
FIDSTA  e.  HadBTB  CsmillBB  BASOO 

[88  W.  B.,  88S 

19;  .  Special  appeal— Queiiiim 

offaet  —  Qutttion  of  aofure  of  mh(.— In  a  enit  for 
arrears  of  rent,  where  tbe  qnestion  was  whether  the 
defendant)  were  holding  on  payment  of  nugdi  rents 
or  as  bhouli  tenant*,— fnfrf  tJiat  the  dediicoi  was 
a  finding  of  hct.  S^li,  further,  that,  aa  the  aait  wa« 
for  an  amount  nnder  itlOO,  and  aa  no  question  to  vary 
the  rate  waa  dctarmioed,  nor  any  question  of  title  aa 
between  parties  having  conflicting  clsima  thereto,  there 
was  no  special  appeaL  Shukbux  SnaH  c.  Toonsith 
SiHQE      .        .        ...        .    24  V.  B.,  U8 


sa- 


special  appeal— "  B.ig'kt 

earn  '■*"'■" — A  ""'  for  rmt  undm  filOO  is  not 
taken  ont  of  the  pnrview  of  Bengal  Act  VIIl  of  1869, 
s.  102,  by  the  bet  of  the  lata  of  rent  having  beu 
Taried  by  the  decision  of  the  Conrt^  unless  the  Jndge 
detemdned  "the  right  to  vary  the  rent."  Watsoh 
k  Co.  t>.  HoEUTOBO  NAiTtB  Paul    28  W.  B.,  4S6 


BENOAL  BBNT  AOT,  Tin  OF  1868  (Z 
OF  I8S9)-ea»A«Krf. 

Sbihvath  Boy  «.  Aihooddibs  Skaha 

[25  W.  A.,  103 

3L  — Special  appeal  -  Qurtlion 

ai  to  aketAer  rent  ha*  varied.— Beagei  Act  VIII  of 
1869,  s.  lOa,  does  not  apply  where  tbe  pnint  decided 
is  simply  whether  the  rent  fixed  by  a  previoua  dedaion 
haa  been  subsequently  altered  and  a  new  arrangement 
come  to.  Hubvbubbbhx  PBBaHAS  Bot  p.  Jumoolb 
[24W.B,4» 

SS. Special  appeal— Quettion 

ae  to  variation  of  rett.— la  a  suit  for  arrears  of  rent 
under  HlOO,  in  which  the  qneation  was  whether  the 
landlord  bad  the  ri^ht  to  raise  and  had  raised  tbe  rent, 
and  the  Judge  decided  that  there  had  been  no  altera- 
tion in  the  rent,— ^;U  no  appeal  lay  to  the  High 
Court.    BoT  JcKO-  Basadoob  v.  Jusdbo  Bot 

[26  W.  B.,  247 

28. Special  appeal — Qaasft'oa 

of  tifU. — Where  the  Judge  pract^c^ly  Jeune  to  no 
determination  at  all,  on  the  erroneona  suppoaition  that 
a  review  had  been  wrongly  admitted  by  the  Mnnaif,  a 
apccial  appeal  wu  hdd  to  be  not  barred.  OoOB 
DyalBot  c.  DbxaNooitta        .    23  W.B.,44e 

24. Special  appeal — Co- 

iharer — Suit  for  rent. — The  plaintiff,  one  of  teventl 
co-aharer*  of  a  talakh,  sued  to  recover  her  share  of 
rent,  "i^Ung  her  co-aharcrt,  who  rensted  her  claim, 
defendants.  The  first  Court  raised  and  tried  qneatiatis 
of  title  between  the  plaintitF,  her  co-iharera,  and  the 
nuyat,  and  decided  in  favonr  of  the  pluntiff,  Tbe 
lower  Appellate  Conrt,  without  expresungany  opinim 
on  the  rights  oi  the  parties,  dismiued  the  siut  on  the 
ground  that  it  waa  net  maintainable.  On  special 
appeal  it  waa  contended  that  no  appeal  wonld  lie,  aa 
tbe  amount  of  the  dum  waa  leas  than  BlOO,  and  no 
qnestiim  of  title  waa  determined  by  the  judgmmt ; 
but  this  objection  waa  overruled  on  the  ground  that 
the  decree  of  the  lower  Appellate  Court,  dijinuasing  the 
suit,  had  the  effect  of  dedding  the  qnestim  of  title 
agunst  tbe  plaintiff.  On  appeal  nnder  d.  IS  of  the 
Letters  Patent,— .Hsfif  that  the  jndgment,  rather  than 
the  decree,  is  to  be  looked  at  in  applying  a,  102, 
Bengal  Act  Till  of  186G.  So  appeal  lay  from  the 
judgment  of  the  lower  Appellate  Court,  inasmoeh  as 
that  judgment  showed  not  only  that  no  qneatiuu  of 
title  waa  determiQed,  bnt  that  tbe  Judge  did  not  even 
consider  it  ELabix  Shiixh  «.  Hdxhoda  Soonsbkt 
Daebbb  16  B.  Zi.  B.,  Ill :  as  W.  B.,  268 

Bevetibg     decision    in    Moxboda    BoonoBBSB 

DOSSBB  C.  KiTBSBH  Shbiks    .  .      28  W.  B,  11 

26. Special  appeal— Qiieetion 

<if  litle.—Wiiae  in  a  auit  under  Bengal  Act  Till  of 
1869,  a.  S3,  to  contest  the  demand  of  the  di^rainer,  a 
question  aa  to  area  waa  raited  mnely  as  snbonlinate  to 
the  isane  aa  to  the  amount  of  rent  due  without  any  dis- 
pute aa  to  the  rdationsbip  of  landlord  and  toiant,  the 
caae  waa  hdd  not  to  come  within  the  provlnoau  of 
a.  103.  HtTHO  Pbbb&as  CarOEBBBDiTZ  v.  Bbbbdax 
CHtntSBB  Chowdhbf   ,        .        .    20  W.  B.^  U 

EimiiH  CHimsxB  CBiroEBBBVTiT  v.  Hitbbbb 
Bbwah 90W.B„16 
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( 


) 


tiftitlt.—yni«ra  in  a  niit  fc 

■pholdi  M  tkg^tut  u  Interrt 

puty  fmmd  to  bave  taeeeedeA  on  ike  • 

tmaer  to  tbe  qolet  poModou  of  hit 

■Ikow  of  title  And  ^ret  lum  »  decree  tor  rmt,  he  doe* 

not  determine  a  qneetion  of  tiUe  lO  ae  to  admit  in 

■ppotl  under  ».  102,  Bmnl  Act  VIII  of  1869.     Km.T 

Cnrxx*BAXBXMn  v.  OorjOi  CsimtEB  Bivbmmb 

[ae  w.  B,  100 

-  Sptoial  appeal — Qntitio', 


and  tn  which,  aUhoosh  Uie  Bnt  Court  went  into  Uie 
antaUtn  of  t^le,  tb«  lower  Appellate  Covrt  came  to  no 
decMon  on  the  pointi— ITaU  that  the  caM  fell  within 
the  purview  of  BengiJ  Act  VIU  of  1M9, 1. 102,  and 
DO  epeoU  a^wl  lay.  Bhtswax  Ddtt  BbsuB  v. 
NownsDH  Lau.  .    SB  W.  B,,  168 

98. Bfteial  appeal — .DeoMtoi* 

o»  ffenminnte**  ofdoemtunt  is  order  lo  dtoidt  a*  to 
mmo**l  ^  rent. — Where  a  nit  fcr  rent  of  certain 
yean,  not  exceedins  filOO,  baeed  upon  a  kabnliat  and 
Jnininabandi,  wu  diimjued  !□  appeal  on  the  ground 
that  tboM  dooiunenta  were  forged,  end  the  lower 
Appellate  Court,  in  order  to  arrire  at  a  deddon  ai  to 
the  amannt  of  rent  due,  enquired  into,  and  donded 


U69, 1. 102,  precluded  any  ipedal  a^ieal  in  the  < 

[86  W.  B.,  14 


Spatial  appeal — Qaeritoi 
it,  in  which  the  Bum  claimed 
>,  the  defendant  pleaded  that  the 
plainUff  had  ceaied  to  have  any  intowt  in  the  land, 
■od  fhe  niit  wae  ■<'-"'t-~i  ^lere  wai  no  finding  ai 
hetwem  Uie  ph^ntiff  and  any  ottiat  pemn  i-Viining 
»tl«  to  the  land.  Btld  ttut  a  ipedal  appeal  to  the 
High  Conrt  wat  barred  by  ■.  108,  Bengal  Act  Tin  of 
law.  Kaehee  JCota  2)o(«  t.  Maiaraute  Siam 
MokiMt,  aa  W.  B.,  Sar.  and  Dilhwr  t.  Itnr 
Ckm>i«r  Bog,  31  W.  JB.,  09,  dted  and  followed. 

ac.i^B„6e8 


toy,  »1  W 


90.- 


-  Bpeeial  a 


Iff  title. — In  a  niit  tor  ^eotnunt 
the  defendant*,  who  were  fned  a*  ycariy  laiaiui, 
replied  that  thdr  tenure  wae  a  manrad  gnjaeta 
tcmnre,  and  in  proof  of  their  tllegatiou  addnoed  «▼!• 
denoe  which  wai  not  displaced  by  the  pklntilb.  Ilie 
lower  Conrt  etm*)dered  that  the  detendant**  allegation 
wa*  well  founded.  JSeld  tha^  althon^  the  nine 
of  the  mlt  wa*  nnder  BlOO,  an  appeal  wa*  not  barred 
by  the  proridon*  of  *.  108  of  Baual  Act  Tin  of 
1860,  a*  the  lower  Court  had  deteimhied  a  qneaUon  of 
law  a*  to  whether  the  tenure  waa  jmjaita.  Buio 
Natb  a^HOo  «.  Baxdovb  Bot       7  d  Ih  XL,  888 


</ Ml*.— Separate 


J^mmI  app»al—<imeitiom 

nit*  for  mt  hy  ^  and  £  harlng 
itnted  a^nat  the  tenant*  of  eerWn  land 
both  laid  oUai,  a  enit  wu  fllad  by  .,1  to 
Ui  tub  tffSait  S,  and  pending  that  snit 


BEWOAL  KEUTT  ACT,  VHI  OF  1860  <X 

OF  ISSO)— eoniiaaei'. 
the  rent  mit*  which  were  each  tor  a  (um  under  BlOO, 
and  which  had  been  appealed  to  the  Diitrict  Jndge, 
were  itayed.  The  mit  between  A  and  £  having  bem 
dedded  ifainet  A.  the  Distnct  Judge  diBntisaed  hi* 
loita  agunit  the  tenante.  Seld,  on  appeal,  that  no 
qneitioa  of  title  ooold  be  aaid  to  have  been  dedded  in 
inch  nuta,  and  that  cmueqnentlv  no  leoond  appeal 
lay,  DoxfiA  HiKUit  Hubbb  «.  GoBirKDHinr  Qhobb 
[8  O.  I^  B.,  88 

88.  ■  Special  appeal — Partie* 

iariug  co»Jlictina  olot'm*,^ Where  there  wa*  a  qnee- 
tion of  title  riiietf  between  the  plaintiff  and  aa  inter- 
venor,  and  the  Judge  ditmiated  the  enit  for  want  of 
proof  of  rdationihip  of  landlord  aad  tenant  between 
them,-~Seld  that,  the  mit  being  for  lea*  than  BlOO, 
no  special  appeal  lay  to  the  High  Court.  HrsXT 
Koaus  UozooMSAB  «.  Dwabkaxits  Snv 

[18'W.B,.48 

DniBTS  V,  I*Biis  CammsB  Bot   .  81 W.  B.,  86 

Nuxoo  KoznBB  t.  Svsd  Cooxas  Faubxt 

[8aTr.B.,8a8 

Eaihbb  Khm  Dobb  v.  Biuk  If OHuniB 

[88Tr.B.,aa7 

ExiFAXOTXB  Dkbu  «.  Dbofudbe  CHOwssRAnr 
[84  W.B..ai8 


amart  qfrenl. — JD  C  S,  tbe  xan^dar,  brought  a 
■ait  ag^nit  B,  a  rvyat,  for  recovery  of  arrean  of 
rent  voloed  below  BlOO,  to  which  S  C  A,  who 
claimad  under  a  moknrari  title,  wai  made  a  party 
nnder  b.  73,  Act  Till  of  1859.  The  Huodf  pa**ed 
a  decree  in  favour  of  the  plaintiff.  On  appal  by 
It  C  A,  which  wu  heard  and  dedded  by  the  Subordi- 
nate Judge,  on  reference  by  the  District  Judge,  the 
decree  of  the  firit  Court  was  revened,  and  the  ndt 
difmiiied.  Eeld  a  ipedal  appeal  lay  to  the  High 
Conrt.  Daxil  Csun>  Sahot  e.  Nabdi  Ceakdba 
ADHIZABI        .  8B.IhB.,180;ieW.B^ase 

Ibwax  CflmrDKA  Snr  e.  Bbtoi  Bbhibi  Boz 

[8  B.  I..  B.,  188  note :  18  W.  B.,  182 

84. — Special  appeal — Ikoi$io» 

of  varying  rent. — Where  a  Judge  found  In  a  rent 
loit  thal^  although  fi80-G-S  had  for  a  great  nnmber 
of  yean  been  p«3d  by  the  tenant,  1129-16  only  waa 
nud  as  roit,  the  reouJnder  beinga  Mad  of  ce*i  or  fee 
for  testing  the  cdn  p^d, — Seld  that  he  did  nob 
determine  any  qneatlon  which  amounted  to  a  varying 
of  the  rent  of  the  traiant.    Dwabeabatb  Snraa  Box 

c.  NuBo  cooiuB  bobb      .     .  aow.B^aro 

88,  Special   appeal — Claim* 

bg  plaMit^  a*  Mmiudar,  and  defiidaal  ae  mort- 
goffee,  to  r»at, — In  a  init  in  which  i>l«intifC  dwm* 
rent  b*  nmlndar,  utd  defendant,  admitting  hii  own 
mot  be  ttid 
Intereit  in, 
_  of  B^igal  Act  Tin  of  1869  . 
1,  lOS.  BAjnasn  Hookuuu  «.  Pbabbi  Uohtv 
HoouBiBB  .  84  W.  B,  114 

88.   '   Special     appeal-~<iit»*' 

fMHi  agaimtt  iwtefMMr,— llw  dreomitanoe  that  a 
qOMtion  hM  heen  Mennlned  at  the  heaitag  of  tli« 
Sft 


lizcdbyGoOt^Ic 


(    808    ) 


DIQBST  OF  CABBS. 


(    90*    ) 


HENOAI.  BKNT  ACT,  Vm  OF  1869  (X 

OF  1009)— ameluded. 
kppe«I  in  k  rent  mit,  b;  which  an  iateTTsaor  msy  1m 
injnricnul;  affcctod,  wUl  not  m&ke  the  appeal  cog- 
□iBtble  S8  a  BpecUl  appeal,  anien  the  dednon  hai 
invoWed  soine  title  or  iotemt  in  land  of  partlet  hav- 
ing confiioting  claimB  thereto.    Eaj  KiBHBir  Moo- 

KBUBS  c.  SBEEfTATH  DUTF  .         28  W.  Bq  408 

87,  '    Speeial      appeal — S»nt 

nit  under  SI0O—Tiile.~A  and  B,  both  of  whom 
let  np  a  clum  to  certain  land,  brought  aepante  rent 
nits  againit  the  tenant*.  In  none  of  theae  mit*  did 
the  amount  daimed  exceed  BIOO.  Subsequently  to 
the  inititntum  of  the  rent  mita,  A  aaed  B  to  eitah- 
Udi  Ua  title  to  the  land  in  diipote.  The  Diitrict 
Jndge,  before  whom  the  rent  mita  came  on  appeal, 
allowed  them  to  itand  over  until  the  deciiion  in  th« 
•nit  between  A  and  B.  That  rait  wsi  decided  in 
favooT  of  B,  and  the  Jndge  then  decided  the  rent 
mill  inrtrtnted  by  fi  in  hi*  favonr,  and  digmiwed  the 
eoit*  inititnted  by  A.  Beld  that  no  lecond  appeal 
wointd  lie  in  the  rent  niit*,  ■«  no  qneation  of  title  bV 
tweoi  partie*  having  conflicting  elainu  wai  decided 
in  them.  Dooboa  Nasus  Sbb  o.  Bak  Lajj< 
Chhuiax  L  I-  B,  7  Cftlo.,  880 

8.  C.  DussA  Kabaib  Uisbkb  «.  QoBTmsHTrH 
Oaon 8  C.  lb  IL,  86 


Spteial  appeal — 


UJ/of 


rtnt  belpK  StOO — Laiidlord  and  te»a»t. — In  a 
•nit  for  rent  below  RlOO,  the  defendant  set  np  the 
title  of  a  third  person  (the  tUrd  person  ww,  however, 
DO  puty  to  the  proceedinn},  and  the  lower  Court, 
flndb^;  that  lelatimaliip  of  landlord  and  tenuit  eilrtad 
between  the  partiee,  wd  that  the  not  wm  nnpaid, 
decided  the  suit  on  that  gronnd  in  bvonr  of  the 
daintiftB.  The  defendant  appealed  to  the  District 
Jndge,  who  decided  that  the  defendant  had  paid  the 
rent,  and  reversed  the  deciiion  of  the  Court  below. 
The  plaintiffs  appealed  to  the  High  Conrt,  bnt  were 
met  with  the  (Atjection  that  no  social  appnl  wonld 
Ue.  Held  that  «.  loa  of  Bengal  Act  VlII  of  18S9 
ptoUUted  the  appeal,  the  case  bung  one  between 
^i^dlotd  and  tsivit,  and  there  conseqnently  bong  no 
qaeskon  relating  to  title  a*  between  paitiei  having 
conflicting  claim*.  Boiupsobad  Bot  v.  SaOBUV 
piAAiuxioE        .  L  Ii.  R.,  8  Calo.,  71S 

B.  103— Cnil  Broeedmn  Code,   1859, 

4,  liO—Sm-parU  dBOrtt-Sfieariii^.S.  lOS  at 
Bengal  Act  Till  of  1869  does  not  at^y  to  applica- 
tion*  for  ft  rfr-heuii^  after  an  tx-parte  Aecne  on 
the  gMuid  of  ignoikuca  of  the  toit. .  DaABAiun 

QnSIi  C  TUAOEAXAB  Bbv 

[7  B.  I.,  a.  307 :  16  W.  B,  17 

B.ioe. 

Bee  BBireAj.  Am  til  or  1870; 
no  B.  L  B.,  Ap.,  91 :  18  W.  R.  IS8 
10  K  I..  R.  Ap,  Sa  note :  IS  W.  B„  75 

ssatoAh  BUBVjyy  act  (T  ov  unt). 

-•.40. 

<S««  SracuL  OB  Baomm  Anui,— Ounu 
nnnoT  OB  mnio  apfbil. 

[I.  Ih  R,  fll  CMo.,  808 


BEnrOAI.  SUBVZT    ACT    (T  07  1875) 

— eoacltided. 

See  SirTEBUiTBjiuiiB  ob  oi  Hiaa  COUBV — 
CiTiii  Pboobdubb  Codb,  b.  682. 

[L  Z..  R.  U  Cftlo,  888 

8.  4B,  ol.  <b),  and  8.   Oi—Suneg 

proeeidingi  %ot  take*  for  puhlio  purporeM — BioW 
of  niU—S.  46,  d.  (»),  of  Bengal  Act  Y  of  1876 
applie*  only  to  a  snrvey  or  some  rindliar  proceeding 
taken  by  a  revenoe officer  "for  umepnbliepnrpoH^" 
and  against  which  any  party  who  may  be  affected  by 
the  botmdary  laid  down  by  sncli  officer  wonld  have  a 


party  B^giieved  by  the  order  of  the  Collector  in  ndi 
proceeding  b  not  debarred  bv  a.  68  of  the  Act  from 
brin(^g  a  snit  in  the  CSvil  Conrt  to  have  the  bonndi^ 


B,    68— Bonndary    disunite— Pof 

fsmon.  Evidence  of-^Smt  hated  oa  title. — A  for- 
mal decioon  on  the  qneetioo  of  bonndary  in  a  bonn- 
dary dispute  nnder  s.  S3  of  Bengal  Act  T  of  1876, 
althongh  conelmlve  as  to  possession,  is  no  bar  to  a  (nit 
based  npon  title.  Kau  Chaba  Tsa  Co.,  Ls.  e. 
StrxiTLSbraa    .        .       1. 1,.  R,  18  Calc  S80 


BBiraAL  'irENABTCT  ACT  (VlII  OS  1888). 

See  Cabsb  msB  Affbae—Aoii— Bbk- 

OAL  Tbfaboi  Aoi. 
See    Laitoioxd    Aim    Tbbabt— FOBni- 

TUBB — Bkbacb  o*  CoBSTnon. 

[I.  Xi.  R,  SO  OaJa,  680 

_     ^  AirplioabiUty   c^  Act  to   l«nda 

outside  the  llmlta  of  the  town  of  Caloottai 
\>vX  within  munioipol  boimdarieB- Coltwtta 
Municipal  Coneolidafion  Act  (Bengal  Afft  ZI  of 
1888),  t.  8—To«m  qf  CaleuUa,  Munieipal  hon^ 
dariee  q^— The  Bennl  TsDancy  Act  applies  to  lands 
ntnated  ontwde  the  limit*  of  Uie  town  of  Calcntti^ 
bnt  within  its  mnnicipal  honndaries,  a*  defined  by 
Bengal  Act  II  of  IB88.  BlXAJ  HOBm  Dabbi  a. 
OOFBBVAX  Udluoz      .    L  Ii.  Bq  S7  Oalo.,  SOS 

B.  8,  <dB.  (8)  and  (B>  and  bb.  4 

and  B,  olB.  (S)  and  &i—Liaiilitf  to  tfeetmemt- 
JTas-oecvpaMOy  raigate — "  Bant"— Payment  for 
"  *te  attd  oegnpation." — The  defendant*  were  cnltiva» 
ting  rajyats  who  had  held  eertun  land  nnder  Qoven^ 
meat,  bnt  not  tat  a  P^iod  infflcient  to  give  them  a 
right  of  occnpancy.  The  pUintiffs  in  a  tnit  againit 
the  Qovtmmm^  •ncceededbi  proving  Uieir  title  to  tha 
land.  In  a  wdt  to  eject  the  dafsMlant*  ■■  treqw 
sen,  inasnncli  a*  tbey  eoold  have  deiired  no  tiUa 
boB  OoramMoit  wb)  tbsBudTea  bad  mi  title,  and 
no  relationiUp  of  landlord  and  tenant  existed  be* 


Oeb  light  to  oaHivite  the  bod,— JTsM  that  md« 


lizcdbyGoOt^Ic 


(  •«  ) 


QiaSST  OF  CIBIS, 


BBSTOAI.  TBBTAirOT  ACT  (Tin  OT  188fi) 

qwtment  except  for  the  Twaoni  ind  on  the  can- 
ffitioni  vpecifled  in  that  Act  j  and  no  inch  reMoni 
cr  oottditiinu  eiiited  in  thie  cue.  Liability  to  p»y 
for  the  "  nw  and  occupation  "  of  land  by  a  penon 
between  whom  and  the  pnipridior  of  inch  land  there 
eiieta  no  relatdonihip  of  Undtord  and  tenant,  ia  a 
"  liability  to  pay  rent "  within  the  meaning  of  e.  8, 
cl.  (6).  of  the  Bengal  Tenancy  Act.  CI.  (8),  i.  6 
of  tW  Act,  ia  intended  merely  to  define  the  ptimtitm 
of  a  Taiyat  in  reipect  to  a  proprietoi  or  toinre-holder, 
and  to  dirtingoieh  him  from  what  U  atterwarda 
dewribed  aa  an  ondet-Taiyat.  Hohiiia  Cbcitdbb 
SaiH  V.  HA2UI  Fbjjukix  I,  Ii.  R,  17  Cftla,  46 

B.  9,  ol.  (S). 

a,t  Cbbb  .    L  I-  K.  17  Caleb,  736 

[I.  I..  IL,  S2  Calc,  680 

Sm  Spboiu  OB  Sbcoso  AppuIi — Siuu. 
Cavbi  Coum  Sdub— Til, 

[LI..B.,SaCaL,680 

-  «.  8,  cL  (9),  and  ■.  60— "fofw;," 


"Soldina,"  Mea»inff  o/— The  term  "parcel"  or 
"pareele^iDi.  8,  cl.  9,  of  the  Bengal  Tenancy  Aot, 
meana  "  entire  parcel "  or  "  entire  parcelB."  and  ii  not 
intended  to  indnde  an  nndirided  fntctlonal  ihare  in 
a  "paroel"  or  "jwrcel*"  of  land.  Undvtded 
aharei  in  parceli  of  land  cannot  eoiutitnte  diatlnct 
"holdinga"  within  the  meaning  of  the  Bengal 
Tenancy  Act.  fwMftaiMW  Banatjet  t.  £^'  K»mar 
Gmha,  I.  L.  S„  19  Calc,  610,  Jardine,  SUmitr 
^  Co.  f.  Sarat  Boondari  Dett,  S  C.  L.  JZ„  140, 
and  Oow  BiJeih  Sov  t.  Jto  Xial  Soy,  I.  L,  B.,  16 
Cale.,  W,  iGstingnuhed.  Emxi  Cm^BM  BOBi 
n.  EimnT  SniOH      .  .    1  O.  W.  IT.,  681 

Haxi  Ceuah  Bobi  v.  BtnrjiT  Smaa 

[L  Ii,  Bq  as  Calo.  817  not« 


-  ■.&. 


S*«    Ob>XBAI.     CuVBKI    COXBOIII)i,TIOX 

AOT,  1S6S,  B.  e. 

[L  Ik  R,  18  caio..  ee 

See   LAjn>£OBD    AXD   Tbituit — LuBiLiTE 
lOKSsn     .    L  Iv  B.,  19  Calo,  790 

'  0.6,^(1) — Suit  for  rtut  agaiutt 


a  ptrttm  ItolUmg  load  witti'ii  a  miitMpaliiy  and  tie 
lamd  KOf  pro9»d  to  har*  &««•  M  oirt  for  agrie*!- 
Imral  or  hortiailtwn^  «rpon«.— The  mere  fact 
that  a  perBon  hai  icqnired  from  a  proprietor  <^  from 
another  tamre-boldei  a  risht  to  hold  land  for  the 
poipoie  of  collecting  rent  ii  not  infflcient  to  prove 
tbat  he  ii  a  tesni«.h(MeT  withb  the  meBning  of  the 
Bengal  Tenancy  Act  It  moet  be  prorad  that  the 
hudina  let  out  aa  a  holding  for  agricnltnral  or  hDrti< 
cnltnntl  pnrpoaM.  Ukbio  Bibi  c.  Habokid  Buabi 
[L  Ii.  B.,  97  Calo.,  SOB 
4  C.  W.  IT.,  76 

-   OL    (9)— £aqraf,    Hefim- 


wonld  exclude  a  pencn  who  bad  taken  land  for  horti- 
cnltnral  porpose^    Hubxc  Bak  v.  TSvKeasR  Lu, 

[I.  z^  B^  ai  Calo,  laa 

8.  '■ Sett-oBOtpaaeg     raigat — 

BjiBlMaut—Tretpauer. — A  penon  having,  previ- 
onely  to  the  paanng  of  the  'Bai^  Tenancy  Act,  bem 
aettfed  on  certun  land  ai  a  raiyat  and  tenant  by  a 
treepMsa,  and  baring  ac^nired  no  right  of  ocou- 
puiry  at  the  time  of  nut  bronght,  wm  in  18SS 
•ned  in  (^ectment  by  the  true  owner,  who  had 
obtdned  powenion  of  the  land  from  ineh  treapawei 
tbrongh  tbe  Conrt  on  the  27th  January  1886.  S»ld 
that  Bach  pa«<m  wai  a  non-occapancy  niyat  within 
the  meaning  of  *.  6,  Bub-t.  (J9),  of  the  Bengal 
Tenancy  Act,  and  was  protected  Rom  ejectment  by 
that  Act.  MoMiM  Citmdar  aiai  v.  Satan  Pra- 
mawiJe,  I.  L.  B.,  17  Cale.,  46,  approved.  Butas  Lal 
Paebabhi  0.  Euir  Fbakaitie 

,[LUB„aO  Calo..  708 
OL  (6). 

B«t  BiaE¥  or  OOOtrPlKCI— AOQUTBTTIOV 

Of  Bwht— MoDB  Of  AoftiTiBiTioir. 

[L  I..  B.,  94  Calo.,  978 
l-  B..  as  L  A.,  166 

1-   .-—  «.  IS— rraw/rw  Iff  a  ptrmanmt 

Umrt — PtrvuMtai  tenure,  BegiHratieu  of. — The 
tnnafer  of  a  parmanent  toinre  nndw  «.  18  o(  the 
Boigal  Tenancy  Act  ia  complete  ai  bochi  aa  the  docu- 
ment ti  regirterad.  Ebibto  Bvu^trr  Oaon  t. 
Ebirco  Lal  anraa        .    L  Ii.  B.,  16  Calo.,  648 

a.  Tran^ftr  of  ttimre—Begii' 

tration-^JToHee  of  tranter— Landlord  and  ttiuint 
— JAabilify  for  rent, — After  a  recorded  tenant  haa 
tranaf  erred  lui  toinre  to  another  perton,  and  that 
tranifer  has  been  duly  registered  nnder  the  pro- 
vimons  of  the  Beninl  Tenancy  Act,  he  !>  no  longer 
liable  for  the  rent  of  the  teonre,  although  the  land- 
lord may  not  have  received  actual  m^tioe  of  snch 
transfer.  Xritto  Bulluv  0hote  v.  Kriiio  Lal 
Singh,  J.  L.  B.,  16  Calc,  643,  relied  on,  Chebta. 
MOBi  Butt  r.  Babh  Bseabi  Moinycx 

[L  I..  B.,  Id  Calc  17 

& rrom/Wr  of  Unart— Con- 
tract rtgarding  trttn^fer  of  tmnre — Conditional 
tran^er^Condition  net  pttform*d.—A  ttKoAa  at 
a  tffiare  made  in  terms  of  the  provinona  of  the 
Bmgal  Tenancy  Act  of  1S86  ia  not  binding  on  the 
landlord  if  there  be  a  contract  between  the  landlord 
and  the  tenant  that  the  tnmffer  shall  not  be  valid 
and  UndiDg  until  aecarity  to  the  satis&ction  of  the 
landlnd  has  been  fnmished  by  the  transferee,  and 
■neb  teenrity  has  not  been  fnmished.  The  tenant 
is  still  liable  for  the  rent.  DntoBtnrDsu  Bot  «. 
Bonani     .  .    L  I..  B^  18  Gala,  774 

^ Tran^or  of  Proptrtg  Aat 

(IV  nf  tBB»),  I.  IS9—P*nnanent  tanttre—Mor^agt 

■Begii*ralt<m.~'tbe   piovMona  of   a  50    of  tb« 

rM^er  of  Fmpoty  Act  mnat,  having  regard  to 


,_^ a  penoaoeot  t«nnre  can  only  h«  ctfeeted  by 

s  Kgiatered  iiHtTuuait  whether  the  BBTOat  teeniM 
$99 


l,zcdbyG00*^lc 


DIOEBT  OT  CASES. 


HBINOAL  TEN AKCT  ACT  (Vm  OF  1885) 

— eontiiMtad. 
be  neater  or  lew  than  BIOO.    SoBHiBOTBiB  BoM 
«.  SHASADBB  SBi.BA  ■  .     SO.  W.n.,  41W 

-  and  B.  18— Sflie  qf  a  tenure 


j»  exeo«iion  of  a  dteree  »ot  for  arreari  of  rent 
—Eftct  of  nan-paym€»t  of  landlord' t  fee  or^ 
fee  for  lerricl  of  ootiee  oftU  ,aU  ««  tU  ;«>««"^ 
hefore  'the  confirmation  of  rale.^VaAei  a.  18  of  the 
Banral'  Tenancy  Act,  when  i  permanent  tainre  u 
paid  in  eiecntioQ  of  a  decree  other  than  »  decree  for 
umxl  of  UntQopd'B  rent  due  in  raipect  thereof,  and 
the  fee  preecribed  hy  a.  13  of  the  said  Act  ii  not  paid 
before   the  confimution   of   the  sale,  the    sale    le 

8  O.  W.  N.,  681 

H.13. 

See     Sau    iob    Abkbaub    or    Brnrr— 

BlOHTS      jUTO      LlABnJTlHB     Of     POK- 

CUBBBB        .   L  I..  R.,  20  Oalo.,  247 

_ Kiid  ■.  185(e>— iSaie  in  exeeittion 

of  decree  fbr  arrear*  of  rent— Sar-pafni  tenure).— 
i.  13  of  the  Bengal  Tenancy  Act  applies  to  sales 
of  dftT'patDt  tenure*  lU  oiecntion  of  decreee.  Habo- 
UKD  ASSAS  MONDUl  «.  BWWO  SiratTAM  DiBU 

^  Ii.  B.,  18  Calo,  860 

1,  _ B.  16— Bengal  Bent  Aet  (VJIIaf 

taeS),  t.  m—Aet  X  of  1BB9,  *.  ar-Siut  bg  land- 
lord* againtt  a  Umu-e-iolder  in  ooa^ation  qf  a 
ti»e  of  the  ttntire  wiUoiajoinins  other  oo-tharert 
of  the  defendant!  far  reetnery  </  renti  and  oeeitt 
vihether  and  when  mailUain^le.—U  u  the  duty 
of  the  pereonB  succeeding  by  inheritance  to_  »  per- 
manent tenure  to  notify  the  lucceBeion,  and  it  ii  not 
the  dnty  of  the  auperior  landlord  to  find  oat  who 
all  the  heirs  of  a  deceased  tenure-holder  are.  There 
it  no  law  which  compels  a  landlord  in  oraer  that 
he  might  eacceed  in  a  suit  for  rent  to  ioe  all  the 
hdiB  of  a  deceaaed  tenure-holder  when  he  has  no 
noiace  who  the  heiie  are.  Where,  as  in  this  case,  the 
defendant  was  admittedly  one  of  the  heirs  and  in 
poBSCKicin  as  such,  he  is  liable  for  the  rent,  and 
he  cannot  defeat  tho  plaintiff's  suit  by  showing 
that  there  were  other  heirs  equally  liable,  anlees 
he  alw)  shows  that  their  names  were  notified  to  the 
landlord  ea  mcoewore  of  the  original  holders,  or  that 
they  hare  been  paying  rail  and  getting  recdpto 

-      ■ij»™™-BB    UOHAB    Pai    r.    Pban 

.  8c.w.i!r«sn 

-  and  SB.  16    snd  18B— 

enure-Sengal  Segnlalion  VIII  of  1819, 
I.  16  and  16  of  the  Bei^  Tenancy  Act  of 

18S6  apply  topatnitennree.    DtmaA Pbobad Bmroo. 

PASEIA  V.  BBIKDABinf  BOS 

[LIbB,ieC«Ic,604 

-  and  ■.  16— OyerortOfl  </ 


KsiBToEAsmu 


Paini 


thote  teetiont  in  a  tuit  for  rent  of  land,  to  wAici  the 
plaintiff  encceedtd  lefore  the  Bengal  Tenancy  Act 
came  Into  force— Comtmetion  qf  itatnte. — 8».  16 
-and  ]6|of  the  Bengal  Taiancy  Act  are  not  retio- 
spective.  PkojulIiAH  Cbukdbb  Bosi  v.  Saub- 
TOsix  HONsm  .    I.LZL,SaCaIo.,887 


BBasraALTBHAJsroT  ACTonn  o»  isss) 

— conOnntd. 

4. and  bs.  16  and  88— 

WhiiXer  an  heir  of  an  occitpaneg  raigat  can  elaim 
recognition  hg  the  landlord  on  the  death  of  hie  an- 
certor,  who  aat  the  recorded  tenant. — An  hdr  of  an 
Dccnpancy  rtuyat  can  claim  recognition  by  the  land- 
lord on  the  death  of  his  ancestor,  who  was  Uie  record- 
ed  tenant.  Ahaitda  Etiub  Nabeab  v.  Haki  Dabb 
Halsab  1. 1,.  B.,  87  Calc,  640 

[4  O.  W.  m.,  608 

6. undn-lO—Arreore  of  rent, 

enit  for — Suit  ig  a  palnidar  on  the  deati  qf  the 
latt  ovner  againet  the  dar-patnidar,  ui^ont  eom- 
plying  mith  the  'provitiom  of  t.  15  of  the  Bengal 
Tenancy  AH,  ahether  maintainable- Holder  of  a 
tenure. — In  a  suit  for  arrears  of  rent  for  the  years 
1299  B.B.  to  Fatgoon  ISOS  B.S.  brought  by  patnidars 
On  the  dnth  of  tho  laat  owner  on  the  14th  Aghran 
1803  B.S.,  the  defence  of  the  dar-patnidar  w^nly 
was  that,  the  plaintiffs  not  having  complied  with  the 
proTisions  of  a.  15  of  the  Bengal  Tenancy  Act,  the 
snit  was  not  maintunable.  Seld  that,  aa  the  pUo- 
tifls  did  not  El«m  the  rmt,  which  fell  dne  during 
the  lifetime  of  the  laat  owner  aa  the  holder  of  the 
toinre,  hn*  claimed  it  dther  aa  the  repreeentatlTe 
of  the  holder  of  the  tenure  for  the  time  being  or  as 
repnaentalire  of  their  father,  the  rent  became  an 
hierement  to  the  eetate  of  the  father,,  and  therefuM 
the  suit  was  m^tainable.  Ifogenira  Nath  Bote 
■V.  SatadMl  Baehini  Bote,  J.  L.  E.,  X  Calc,  BM, 
Tefarredto.    Shbbot  «.  JoaiKATA  Dah 

PL  L.  H.,  87  Calc,  586 

_^_ .    s.     16 — Bight     of     euit— Sneeeeeion 

to  permanent  tenure— OmUtion  to  give  notice  of 
eueeeeiion  to  Collector,  Effiict  of—Non-paymeni  of 
feei,  Bfect  of,  on  right  to  decree.— 8.  18  of 
the  Bengal  Tenancy  Act  does  not  preclude  a  party 
from  Inititnting  a  anit  for  rent,  notwithstanding 
that  the  Collector  has  not  received  the  notice  and 
the  feee  referred  to  therran.  Bat  that  section  Is 
a  bar  to  the  jdabtiffs  obbdning  a  decree  before 
the  notice  and  the  feea  are  rectnved  by  the  Collec- 
tor.   KAtiHFB  Qhobi  c.  Ukab  Patwaki 

[L  L.  B.,  34  Calc,  841 
1  C.  W,  ir„  88 

'  8B.17andia 


See  LajtoIiOBD  abd  TmrAjra — TBAHBrau 

beTbbabt    .    I.Ii.R)810alo.,  48S 

[I.  I..  B.,  S4  Calo,  168 


See  BiSBT     ov     Oooupatot— LObs   cm 

FOBIBIITBK  OF  BlOHT. 

[I.  I^  S.,  ai  Calo.,  188 

1. B.  80,  Ol.  (Sy-Bight  qf  noa-ueett- 

paneg  raiyat— Death  of  raiyai  having  right  of 
non-oeeupancy—Seirt—B«-entrg     by    landlord,— 

The  light  of  a  non-occup«uicy  raijat  (who  doe*  not 
hold  under  any  ezpre«  engagement)  in  Us  holding  is 
not  heritable.  Eabix  Chowiidab  t.  Subbab  Bbwa 


[L  L.  B.,  94  Calc  807 

1  o,  w,  ir„  88 


lizcdbyGoOt^Ic 


blQSST  OF  CASES. 


BUZra All  TEDTAKCT  ACT  (Tm  OT 1886) 


a iS.    aO,   81— SWf*    p«ndi»y   at 

fim*  Act  cawu  Mo  force —  Smt  for  rjtctmttt — 
Acquinlionofriffhl  ofoceapancy—Qenerai  Clauiet 
Jet  (I  of  1868).  t.  6.-8.  21  of  the  Beng>] 
TeDUcy  Act  ftppllei  to  mitt  pending  at  the  time 
(he  Act  cuoe  into  force,  rii.,  lit  NoTember  1885, 
wMch  hkd  not  then  leanlted  in  «  decree.  In  a  niit 
imtitnted  od  8th  October  1886.  to  eject  the  defen- 
duiti  after  notice  to  qnit,  it  wat  held  that,  although 
the  defendant  had  held  the  land  from  which  it  wai 
■onght  to  eject  him  for  lew  than  12  yean  and 
therefore  would  not,  if  the  Bengal  Bent  Act  (VIII 
of  lBfi9)  bad  been  applicable,  have  acquired  a-  right 
of  occupancy,  yet  tlie  dfect  of  m.  20  and  21  of  the 
Bengal  Tenancy  Act  wb<  to  give  him  a  right  of 
Dccnpancy,  and  therefore  he  conid  not  be  ejected. 
JooiBBirx  Dab  f.  AiSAin  Eoybubio 

p.  U  R,  U  C&lo,  »a 


applieaWt  ia  pfding  nit—Fmditig  mtU~La»d- 
lord  'nd  Itnanl — Riaii  of  i^eiipaiKg.—S.  31, 
■nh-i.  (3),  of  Act  VIII  of  1885  it  eipreuely 
retroipec^ve,  and  applies  to  loita  pending  at  the 
date  of  the  commencement  of  that  Act.  Jogttiar 
Bai  V.  Aita*i  Eoyh%rlo,  I.  L.  S.,  14  Cale.,  658, 
followed.    TcTf  UB  Snia  r.  Bamsuun  Eoebi 

[L  li.  B.,  IB  Calo.,  876 

B.  aa. 

Set    Riawi    ov    OocrrAHCT— Loss    ox 
Foxmrnsi  ot  Bisbt. 

[L  !•.  B.,  16  Calo.,  181 

See     BlOET     OF    OocPPiHOT— TBAHBFaB 

opBrasT      .    L I^  IL,  31  Calo.,  869 

[L  I-  IL,  24  Calc,  148,  621 

L  Ifa  R..  27  Calo.,  478 

8C.W.IT.,ea 

4  C.  W.  TS.,  660 

■.88. 

See   liUTDWiBD  un>  Tinant— Psopkbtt 
Dr  Tbbm  AVS  Woosi  OS  liiim. 
[L  Ii.  B.,  98  C&1&,  742,  744  note,  746  not«. 


See  BioBT  01  OooiTFAKCz—Acainainoii 
oi  BioHT — HosB  o>  AcQinirnoir. 

[I.  I..  R,  24  Gala,  878 
I..  R,  as  I.  A.,  168 


See  hAXDtOSD     AITO     TlKABT— LlABIMTir 

WSBSBT      .    L  lb  R,  la  Gala.,  790 
—  1.89. 


L Sttif  for    eMAanoemenl   of 

re*tS»haneemttii  of  rent  iy  contract  by  more  (to* 
(wo  a»'ae  in  the  rupee— Void  agreemeut— Contract 
Act  (IX  of  IS7aj,  It.  28  aitd  «.— A  contract  under 
e.  29  of  the  Bcng^  Tenancy  Act  to  pay  an  enhanced 
rent  by  more  than  two  annai  in  the  mpee  ia  void, 
EsiSTOiiBOKB  Ohosb  v.  Bbojo  Oobinso  Box 

[I.  ih  R,  24  Caio.,  see 

1  C.  W.  IS.,  448 

a.  Landlord  and  Tenant- 
Suit  Jbr  rent—EnAanceneiU  of  rent—EnhanortneHt 
of  rent  hy  a  regietered  kahtiliat  untttn  fijleen  yean 
fron  aprerioMi  oral  agreement  to  pay  enhamcemeut 
of  rent.  Effect  of- — By  an  oral  agreement  in  the  year 
1S8G  the  tenant  defendant  agreed  to  pay  an  enhance- 
'  of  rent,  and  he  paid  rent  at  that  rate  until  n' 


enhancement  of  rent  wMcb  wa<  more  (lutn  two  anjoai 
in  the  mpee.  Upon  a  niit  for  rent  by  the  landlord 
based  on  the  regiitered  kabnliat,— fvM  that, 
inaimnch  as  the  enhancement  of  rent  in  t.  29  of  Qie 
Bengal  Tenancy  Act  refers  to  euhanceniEint  ^ter  the 
promulgation  of  the  Act,  if  in  thia  ease  the  enhance- 
ment which  wa«  made  in  the  year  1S8G  wai  before  the 
Act  came  into  f  oroe,  it  wonld  not  bar  an  enhancement 
dnring  the  period  of  fifteen  years  from  the  date 
thereof  as  contemplated  by  cl.  (8)  of  a.  29.  Bat  if 
the  Mud  enhaucemcnt  was  made  after  the  Act  came 
into  force,  it  wonld  also  not  bar  a  lubscqaoit  eohance- 
ment  witbin  fifteen  years  from  the  date  thereof,  aa 
the  previoni  contract  was  only  an  oral  one  and 
was  not  efFectoal  aod  binding  npon  the  defendant. 
Said,  also,  that  having  regard  to  cl.  (i)  of  s.  29,  ai 
the  enhancement  was  more  than  two  annas  in  the 
rapee,  the  registered  kabnliat  wm  bad  in  law,  if  the 
rent  then  agreed  to  bo  paid  was  an  enhanced  rent. 
The  kabnliat  woald  also  be  bod  in  law,  if  Uie  rent 
agreed  (o  be  paid  is  partly  enhanced  and  partly 
increased  rent,  Held,  further,  that  havine  regard  to 
proT.  (1)  of  a.  29,  aa  also  the  provisions  of  s,  27,  the 
plaiutiS  wonld  at  any  rate  {i.e.,  failing  the  lubaliat) 
be  entitled  to  recover  rent  u  the  rate  paid  by  the  de- 
fendant for  mora  than  three  years.  Mothitha  MoHUir 
Lasibi  v.  Hati  Sabear  .    L  L.  R,  86  Calo.,  781 

g_ SnkanKvnenl  of  rent  byrag- 

iilered  eontract — Increate  in  the  amount  of  rent  by 
raaion  of  incrtaee  of  area — Applicability  of  i.  39 
in  inch  eaiee.-S.  29  of  the  Bengal  Tenancy  Act 
applies  only  to  an  increase  in  the  rate  of  rent,  and  not 
to  an  increase  in  the  amount  of  rent,  by  reasm  of  an 
increase  of  the  area.  Satisb  Cbvndba  Gmi  «. 
EABiBimiiu  Ualliox    .    I.  Xh  R>  26  Cnlc,  888 


^ — ■ — BnAaneemant  of  rent  by  eon- 

tract — Agreement  not  viithin  tie  reetion. — An  agree- 
ment embodied  in  a  Icabuliat  to  pa^  a  certain  amount 
of  rent  agreed  upon  by  the  parties  in  tettlemcDt  of 
differences  between  them  as  to  what  had  been  the 
amoant  and  character  of  the  rent,  and  to  avoid  further 
liUgation,  ia  not  an  agreement  to  enhance  within  the 
meaning  of  a  21,  d.  (i),  nf  the  Bengal  Tenancy  Act. 
Sheo  Saho;  Parvai  v.  Bam  Baobia  Bot 

[I.I..R,18Ca]a,833 


lizcdbyGoOt^Ic 


(  an  ) 


DtGEST  Ot  CASBS. 


(    812    ) 


fiszraAi.  TSSSASOY  ACT  ( vm  or  use) 


'  B.8a 


Bte  EiTBAiTOBUEKT  OF  BssT— OBcnnTOS  oi 
BiKiBoiiai!r^-BA.i!i  o>  Bisr  lowut 
SEUi  nr  AsiJiOBVT  puoaa. 

paw.  IT.,  810 

_.^  , 7~r. "  SoUing,"  Sftaniiu  of.~ 

The  term  "holding,"  aa  nied  ia  s.  80  nf  theBoogsl 

Ttomoj    Act,  mMu   an  .entire    holding.    BAIorA 

Kath  D»  p.  Iliji    .         .    I,  L.  R,  25  Calo.,  917 

[2  C.  W.  ir.,  44 

_■•  ~  '—^ — "  Xoldina,"  JJefliiiiio»  of— 

Bnianctmeitt  of  reiii.— An  nndivMed  ibue  of  landi 
eompridiu;  a  holding  doei  not  (aU  within  the  definition 
of  a  holding  given  in  the  Beng»l  Tenancy  Act  j  and 
(.  80  of  the  Act  doea  not  apply  to  an  aohancemant  of 
Mnt  01  mcb  a  ihare.  HlamoLE  Bsohvo  b.  Tabik- 
trsDiH  HOHDiTL  ,        ,    S  C  W  XT   680 


"■  ~ :; Sad  for  miiiwanMnJ  oj 

rent—Fi^<i>adfg  rail,  aita»inff  of—Aviraga  rait.— 
TheworM"prev»ilingrate,»iiia.  BO,  cl.  (o),  of  the 
Bengal  Tenancy  Act,  mean  not  the  aveiage  nte  of 
wnt,  but  the  rate  aotuallj'  paid  and  entrant  In  the 
village  Bar  land  of  a  limaar  deacription  with  similv 
RdTMtagMi  they  ihonld  be  conitnied,  therefore,  in 
the  nme  ecnee  ai  wai  given  to  the  nme  word*  in  the 
earlier  oaeee  decided  nnder  Aot  X  of  1869.    Beiia£ 

HONDAIi  v.  FBOBBOmcAllOTI  DlBTA 

[L  L.  B..  81  Calo..  086 

a.  a9~8»ftl»m»nt   of  «■(— ffroM* 

for  abatM»Mt  qf  mt—Ptrmaiumf  aud  tmporars 
deiertoratton.—A  libetal  InterpT^tian  ihould  be  pnt 
njon  the  woid  "pwrnanentlj"  in  ■.  88,  mibi. 
(ihcl.  (a),  ud  the  wort  oomtraed  with  reference  to 
adrthu  oon^l»HW.  It  cwmot  be  i^  thrt  »  dofcerioi^ 
^lon  ii  not  pcRuaunt^  only  became  by  the  appllc*- 
boa  ot  ea^tal  and  ikill  It  might  be  removed.  In 
d*«n»lnh^  the  Uabilit;  to  addid^  rent,  the  Settle- 
ment Oaeer  li  by  1.  62,  inb-».  (8),  cl.  (o),  bound  to 
MB^er  the  length  of  time  daring  which  the  tenancy 
AM  laited  ^thont  diepnte  ai  to  rent  or  area.  Al- 
thongh  M»ly  an  occupancy  raiyat  can  bring  a  iuit  nnder 
■.  88,  the  piinciplea  laid  down  in  that  eertion  onght  to 
be  takm  into  coniideration  in  all  proceeding!  fat 
■etUBment  of  rent,  whatever  be  the  itatni  of  the  r^yat. 
Oovai  Pattra  b.  Bbit  .  I.  L.  H.,  80  Calo.,  670 


i/Wtwo/Ki  --  V  ^imwt  i^vHTt^ — 'AH  uiuiv-  pa— oa  in 
appeal  by  a  if  evenae  Conrt  under  i.  40  of  the  Bengal 
T™""^  v"  ""*'■  '"'*  "0  ■="'  !»«•  *°  'Iw  avi] 
Conrti  by  which  ito  propriety  can  be  qn«iti(Hied. 
LULA  SAIOSUh  SoiaH  ^KlUBlK' 

paw.  IT.,  811 

.     ^~ OrOtr 

reiU  to  maffd*  nnt~Omiuioit  ,. .,_  „.... 

order  i*  to  lake  tfftet. — ^The  ^ovUona^  d.  S,  t,  40 
*?  ^u'**2Si,**"^J  ■'«*■  »"  mpe»1iv%  ud 
■honld  be  iMctiv  com^  with.  Where,  therefore^ 
•n  order  nnda  that  cUun  omitted  to  itate  the  tiine 
faom  which  It  wae  to  tain  rfleot,  it  wai  haU  to  be 
toopeaUTe.  Ckowdbst  BisBTt  Nath  Sabdit 
Snaa  B.  Dbodba  Bor   .    L  lb  B.,  18  CMg.,  467 


5m  LABSLOBS  Am  TUTAVI— 70BTBITTrBI 

— Dbhiah  o>  TriLB  .    law.  IT.,  156 
s.  46.  BUbHM.   <e)    Mid  (9)-iroM. 

tHxv^eameiii  raiyat—Enkaitasiiunt  of  rtiU—Fair 
and  tnitaile  rmt.— Snb-a.  (9)  of  f.  46  of  the 
Bengal  Tetiancy  Act  ii  not  exhanrilTe.  It  wai  not 
intended  that  if  there  wae  no  land  of  a  rimilar  de- 
acription and  with  like  advantage  in  the  oune  vill^e 
a«  the  land  in  init,  it  ehould  be  impondble  to  ^lanoe 
the  rent  of  a  mm-occnpaney  luyat  npou  any  other 
ground.  HOSAIR  Au  ICeun  v.  Hixi  Cha&ah  Sbaw 
[L  Z^  a,  S7  Oalo.,  476 
4  C  W.  IT..  881 


,_ ^ -8.  48,  cl.  (a). 

of  the  Bengal  Tenancy  Act  ii  retroapectire.  Sam 
Kumar  Jvgi  v.  Jitfar  AH  Paiwari,  I.  L.  £, 
*  CaU.,  199  note,  approved  ot  GiTBir  DAB  Skdt  e. 
If  An  KiBBOu  Pit        .    L  Ii.  B.,  ae  Gala.,  180 

BAX  EiriUB  JUSI  V.  JA9AH  Ali  Patwasi 

[L  I..  B.,  ae  Oala.,  190  note 
B.4e. 


I.  L.  B.,  38  Gala,  800 

a  a  w.  iir„  ass 

Sea  Laitdloui  AVs  Tasun—ToRiBitUKa 
— Dbsial  of  Tuls. 

[I.  Lb  R,  ao  Oalo.,  101 

—  B.6a 

Sat  ErmwroK—CiTa.  Cabu— Bmkx  Bb' 
oiiETB  X.  Ih  R,  84  CBlcaci 

-  Steord     of    riffitr — Pre- 


i»mpttc»from  Imnty  ytarf  tmiform  pagntiit  of 
Tfi—BaiyaU  kotdii^  at  fixed  rat«i.~ln  a  pro- 
ceecUn^  for  reoord  of  righta  under  Ch.   X  of  the 


Bengal  Tmancy  Act  (VlTl  of  1886),  it  having  been 
tonnd  that  certun  ralyati  were  holding  their  land* 
at  iBtee  which  had  not  been  dutngsd  daring  twmty 
yeare  before  the  Institntica  of  the  procee^g,  the 
Settlemcfftt  Offlocr  recorded  them  aa  "  rvyat*  hfld^^g 


Settlenunt  Omo«r  recorded  them  •■  "  rMvat*  hp]d'''g 
at  fixed  latea."  In  aeooDd  appeal,  Aafi  that,  and« 
1.  60  of  the  Bengal  Teumcy  Act,  the  Settlement 
Ofilcer  was  right  in  giving  <Aect  to  the  premmpdon 
that  the  raiyate  were  balding  at  died  nte  of  rait  and 
in  recortUng  them  u  "  miyata  holding  at  fixed  ratei." 
Batui  Dai  T.  Jagdip  Narain  Chowdkry,  I.  L.  R., 
24  Cate.,  152,  diwented  from.  Ditlsin  Qolab 
KoBB  V.  Balla  Kvbki  .    L  Iii  B,  as  Oalo.,  744 

[8  a  w.  ir.,  580 

KaMnttug  from  BAJtn  Dab  s.  Jaosif  Nabaer 
Cbowibxy  .  .    I.  lb  B,  84  Oalo,  158 

*■  and  ■■.  115,  104  (sul>- 

Bb.  a  and  8).  ilS—Beoord'of^hU—Pnitttiptiom 
at  to  Jtmtji  of  rna—SittUmaU  of  fair  aad  eptii- 
olle  nnt — Snhaaeamaiit  for  tamtt*  loittd — Xnkmun- 
mentfor  riii  in  price  tffaropt. — Hie  piovl^in  cen- 
tred u>  i-  lie   ot  the   BflBgal   TwBnoj  Aot 


lizcdbyGoOt^Ic 


DtOEST  OF  CASES. 


lUy   >et 


Rssimt  the  pmampidDa  u  to  flied  rent  under  i.  60 
(3)  ot  the  Act  uuing  In  certain  csies  hu  no  appli- 

cktion  in  a  gnit  bronght  by  »  tenant  for  the  pnipoae 
of  mnteatinK  the  correctnew  of  the  dednon  ^  a 
Revenue  Officer  in  regard  to  the  entry  m  to  the 
«tatna  of  a  raijat  in  a  reeord-of-righbi  prepared 
nnder  Ch.  X  of  the  Act.  In  inch  a  enit  the 
tenant  ii  entitled  to  the  benefit  of  the  pFeenmptfaD. 
Qiven  the  circnmstance  of  an  increaae  or  decrease  in 
the  area  of  the  land  for  which  a  tenant  u  paying 
rent,  it  is  competent  to  the  Beveiine  Offliier  nadar 
*.  104  (9)  of  the  Bengal  Tenancy  Act  to  lettle  a  fair 
and  equitable  rent  in  respect  of  the  whole  of  the  land 
bf  the  tenant,  including  the  eicei*  area,  and  the 
BcTenne  Officer  can  ia  inch  a  caee  enhance  the  rent 
noder  the  proviaioui  of  the  Tenancy  Act,  e^.,  on 
the  gronnd  of  the  rise  in  the  price*  of  the  food 
CTOpe,    and  ai   forth.       SiOBITASI    or   STATB  VOX 

Insu  Of  Covnca,  e.  Kuiiedsdi 

[L  I..  B.,  26  Calo.,  617 

S.   and    B.    JBl—Ptnnaitetti 

SeHlemeat— PratitB^tiim— Unifontra*!.— Wheat 
qneation  ariua  m  to  whether  a  tenant  is  entitled 
io  the  preramption  under  e.  60,  cL  (S),  of  the  Bengal 
toiancy  Act,  the  fact  that  the  eitate  within  which 
the  t«anre  in  question  is  situated  waa  not  perma- 
r  aetiled  in  the  year  1798  does  not  make 
_  S.  ISl  of  the  Bengal  tenancy  Act 
uaa  no  application  to  the  preaent  caae,  inaimnch  ai 
Uie  tttaXe,  though  not  permanently  lettled  in  17%, 
waa  mbieqnently  permanmtly  lettled  In  the  year 
IBIL    TjJUjiHi  BiBi  «.  AHfftnoiK  Dhitb 

[4  C.  W.  ir.,  618 

■.  sa,  ol.  (6),  and  b.  166— Abaiement 

ofrtmt^Sitit  for  re*t  hg  itveral  joint  landlord! 
t^aintt  one  oj  th«  joint  Itnanlt,  taielhtr  t'a  MHeh  a 
tnit  tki  tfnant  can  elaiat  aia:iemttit  <tf  rtui — 
-Tvtant;'  Utaniitg  of. — The  eipreadon  "tenant" 
in  i.  62  of  the  Bengal  Tenancy  Act  doei  not 
luelnde  the  ease  of  a  mere  co.ah»Ter  tenant  who  hae 
only  a  fractional  share  in  the  tenure ;  it  means  the 
tonant  of  the  tenure  and  not  one  of  many  tenanta. 
In  a  suit  fw  rent,  bronght  by  lome  of  leveral  joint- 
landlorda  agunit  wie  of  several  joint-tenants  for 
recovery  of  the  pUintiCt  share  of  the  rent  payable 
oa  acGonnt  of  the  defendant  tenant's  shore  of  the 
tannre  under  a  prerloua  anaQgement,  roch  tenaat- 
dtfcaubot  cannot  claim  abatement  tmder  the  pro- 
.  visions  of  s.  63  of  the  Benml  Tenancy  AcL     Beoo- 

FISSKO  If  AAUV  Ddtt  v.  Bokoit  EbUEM'jL  Duit 

[L  I*  B.,  97  C&lo.,  417 
4  O.  W.  XT.,  107 

B,0& 

S«t  Sui  voB  Abbuu  ov  BsHT—BiftHTs 

AHV  LUBIUTIBB  01  PUBCHAHnB, 

[L  Ia  B^  Bl  Oalo.,  888 

L  — —  S^M,iiktd  %tage  cj  loea- 

litj/. — The  established  tlMge  of  the  locality,  and  not 
the  usage  brtween  the  parties,  is  that  contemplated 
by  I.  6B  of  the  Bengal  Tenancy  Act  Sira  Lai 
Ba**  V.  MeOm^a  Mok%»  Bog,  L  L.  £.,  iS  Cole., 
714,  followed.  WiiMv  Am  Couavx  «.  Bxn- 
.    I,L.S.,aiOftla.l8g 


BEZrOALTENAirCT  ACT  (VnZ  OF  1885) 


po^anah  in  which  the  holding  i*  ntnate.    HbU 
Ljji  Dab  e.  HoxaiTBA  Moaim  Bot  CHowpOBr 

[LIbB.,15CBla,714 
B.84. 


BB.  ee,  oL  (4),  187,  oL  (8),  and 

B.  188 — Joint  landtordt — Amthorxied  agant — 
Eeoaipt  giva»  by  affanf—Preiumption, — In  a  case 
where  there  are  several  jcont  landkids  it  is  accessary 
for  the  Conrt,  before  giving  effect  to  a  presumption 
under  i.  66,  cl,  ^  of  the  Ben^  Tenancy  Act,  to  find 
affirmatively  that  the  agent  was  authorized  by  them 
all  either  verbally  or  in  writing.  Oofinath  Cea- 
KBATABTI  e.  UKAKAJnA  Dab  Boe 

[L  L.  B^  94  Cola,  188 

8.60. 

Saa  LAim  Bboibisatiob  Aoi,  s.  78. 

[L  I..  B,  Se  Calo.,  718 
8  a  W.  ST..  881 


to  third  farts  alloieabU~Land  Begitlration  Jet 
(VIIofl876J,  t.  7S.— Plamtiffs,  as  registered  pn> 
pnetois,  bronght  »  ,uit  for  recovery  of  reut.  It  was 
found  that  defendant,  in  good  futb  and  under  the 
reasonable  belief  that  the  land  held  by  him  wm 
included  in  the  estate  of  a  third  persun,  attorned 
to  him  some  four  yean  prior  to  the  sait,  and  it 
was  held  by  the  lower  Appellate  Coort  that  nnder 
the  circumstances  the  defendant  ceased  to  be  pl^- 
tiff's  tmant,  and  they  could  not  recover  reut.  Haid 
that  upon  the  above  tacts  s.  60  of  the  Bangal 
Tenancy  Act  did  not  estop  the  defendant  from  plead- 
ing that  rant  was  due  to  a  third  person,  notwithstand- 
ing plaiatiSi  were  registered  proprietor!.  Uuka 
"'■"'"■-  Saicabh  Awn    .4C.W.M',a0e 


Dab  Uazba  s. 


-B.eL 


Baa  Lavdloud  abd  TlaABT—CoBBmc- 

iioH  ov  Bblatiob — AourowiiBDaifBBX 

01   Teiahoi  bi    Bioidt    o>   Bxht, 

BTo.  .    L  I..  B.,  36  Oolo- 1 

[L.  B..  84  I.  A..  164 


„'•  "- Depotit  of  rent  in  Coart^ 

Bond  Jida  doubt  of  lanant  at  to  who  it  antitUd  to 
raai—CotU  wJurt  eondnet  of  dtfandant  did  not 
makt  Itttgatton  »*0w»arH.— The  dspoeit  of  rent  In 
Conrt  nnder  s,  61  of  the  Bengal  Tenancy  Act  (where 
the  teuaot  entertains  bond  Jida  donbt  as  to  who  waa 
entitled  to  reenve  it)  operates  as  an  acquittance  i 
and  whws  foeh  depotit  U  proved  as  a  defence  to 
a  tuit  for  Mnt,  the  suit  should  be  dismissed.  Where 
in  fnch  a  Boit  the  defendant  is  fonnd  to  have  been 
not  to  blame  for  the  litigation,  he  is  entitled  to  hi* 
coda.  SiALXABTi  p.  (jDaiT  Dab  Ecido  Cbow. 
lum  ■  .    I.  L.  R,  81  Calo.  880 


lizcdbyGoOt^Ic 


DlOSBI  OF  CA8BS. 


BSITQAI.  TESSAXCY  ACT  (VIH  OV  1886) 

— etmUimed. 

a  -—    3iM  /or  nnt—Depoiit  of 

rtut  ig  a  tenatit  through  the  traittftrte  o/the  hold- 
ing from  AiMi  tnhather  naiid. — A  depoait  □{  rent, 
thoBgh  not  made  by  a  tanaiit  Unuelf,  but  nude 
on  hii  behalf  by  a  tranaferae  of  the  holding  from 
him,  ii  ft  valid  depodt  witliiii  the  meftnlng  of  i.  61  of 
the  Beogftl  Teiuuic;  Act  Bbhibt  Lai.  Mooxibjsi 
•.BauutMavdal      .    X  L.  B,  S6  Calo,  S88 

8, and  B.  GA—Dtpoiit  qfrent 

— a«rf«o  of  order  r«ceimi^  dvpotit  of  rant. — Wliai 
under  ■■  61  and  62  of  the  Tenanc;  A^  a  depodt  of 
Tent  \m  made  by  a  tenant,  and  the  Conit  gianta  Urn  a 
lecdpt,  the  zamindar  has  no  right  to  come  in  and  be 
hwrd  in  the  matter,  there  being  no  machinery  wbatao- 
erer  profided  b^  the  Act  for  Uie  Conrt  to  enter  into 
a  jsdieial  enquiry  in  connectiis)  with  the  matter  of 
the  depoait.  Aj  far  as  the  tenant  is  concenied,  after 
inch  depoiit  ii  made  and  receipt  granted,  the  Conrt  is 
f<Kmct%t  officio,  and  ii  not  anthoilMd  to  retnm  the 
mooej'  to  the  tenant  npon  an  application  made  by  the 
ixaaaAtx.  The  words  "the  fnll  amcrant  of  the 
money  then  dae"  in  a.  61,  and  the  wcrds  "the 
amonnt  of  rent  payable  by  the  tenant"  in  a  68,  mean 
nothing  more  than  the  words  "  what  he  shall  etai^der 
the  fnit  amount  of  rent  dae  from  him  at  the  date 
of  the  tender  to  the  zamindar  "  as  used  in  Bengal  Act 
VlII  of  ISeS,  and  have  no  reUtion  wbaterer  to 
Uie  amoont  of  rent  jaitly  due  ot  justly  payable 
by  the  tenant.  Is  tsi  lums  OV  Sibskab  Bot  v. 
Biioawu  Sins    .        .    L  Zi.  B,.  16  Oftlo,  108 


Bee  GxBormox  o>  Diosbi— Dbobbis 
UVDBB  BiHi  Law, 

[I.  L.  B„  17  Calo.,  801 

See    LlBPLOILP    AVS    TOTAITC— LlABILITT 

VOB  Burr     .    I.  Ii.  B.,  86  Oalo.,  108 

Sm  Bisei  Ot  OociTPAKor— TsAssnB  o> 

Bififfi  I.  Ii.  B.,  34  Oalo.,  SS5 

n  c.  w.  ir,  see 

L  !•.  B.,  26  Calo.,  797 

8  C.  W.  IT.,  686 

L  X>.  B.,  88  Colo.,  987 

8G.W.ZT.,749,747 

Btt  Baui  vob  Askurb  ov  Bairr— Iscitk- 
VBXXOMt      .    1.  Ih  B.,  2a  Calo.,  864 

Ste  Saui  *ob  Asuabs  aa  Bhkt — 
BiG-aiw  A5]>  LiABiXTTiBB  o>  Pus- 
I.  !>.  B,  21  Calc  168 

■   "  C\argt,"  Meaning   of'- 


Bengal  Tenancy  Act  is  not  nch  a  charge  as  that  de- 
fined by  s.  100  of  the  Traosfer  o(  Property  Acb 
Fosox  OsmnnB  Vbx  Bibxax  e.  Folr 

[L  L.  B,  16  Calo.,  483 

-  QiLda.  S,aL  (B),  and  a.  161 


BEiraAI,  TXNANOY  ACT  (Tin  OI- 1886> 


deeret  for  road  ten  on. — Uie  word  "rent"  in  i.  M 
of  the  Bengal  Tsnancj  Act,  1886,  ludndee  nad  c«« 
payable  by  tlie  landlord.  A  tennn-ludder  granted  a 
'  •       'lain  lands  within  Ua 

tenants  to  pay  thdr 
rents  to  him.  Subsequently  the  snpoior  landlord 
brought  a  suit  for  toad  cess  agidnst  the  tenare-holdar, 
and  in  execution  of  Ms  decree  sold  the  tenure  under 
s.  66  of  the  Bengal  Tenancy  Act.  A  tlien  brought  a 
suit  against  one  of  the  tenants  tix  airean  at  teat,  and 
contended  that  all  that  passed  under  the  auddon-eala 
was  the  right,  title,  and  interest  of  the  tenore-hcUBr, 
and  that  Ms  right*  under  the  mortgage  were  un- 
affected  by  the  sale,  and  that  he  was  atill  entitled  to 
the  rent.  Meld  that  Ch.  XIV  of  the  Bongal 
Tenancy  Act  must  be  read  with  s.  66  of  the  Act, 
and  that,  having  r^ard  to  the  definition  in  el.  fi 
of  a  8, "  rent,"  as  used  in  that  sectitxi,  include*  road 
cess  p»able  by  the  tenant,  and  that  the  sale  was 
a  Mde  of  the  tenure,  the  purchaaer  acquiring  the  pro- 
perty free  ban  the  iiMonbranoe  created  b^  the 
tennre-holder  in  faToor  of  ^  it  not  iMsng  a  ngutered 
and  notifled  benmbtanoe  irithin  the  meaning  of 
s.  161  of  the  Act.  Nobis  Csutd  Nuikax  r .  BAgai- 
HATE  Pabakabiok  X  lb  B,  U  Oalo.,  7SS 

-and  a.  66— Salt  ofdefmUU 


Uie  Bengal  Tenancy  Act  does  not  apply  to  a  case 

in  which  the  person  leeUng  to  ezeonte  the  decree 
is  not  a  landlord  at  the  time  c{  the  execution,  and 
*.  66  ii  limited  in  the  same  mannn  as  s..  66.  So 
where  a  landlord,  after  obtaining  a  decree  for  arrean 
of  rent,  loses  his  interest  in  the  eitate,  he  cannot  briiu 
the  defaulting  tenure  itself  to  sale  in  axecotion  of  hu 
decree,  Hnc  CsvaSBB  Bhvxjo  e.  Hon  Hoxm 
DABBI  .  8  C.  W.  ir„  604 


—Smil  for  0 


^  of  rent 


Ironght  l^ore  expirg  of  Bengali  gear — Might 
la  ^eet  feuanl. — miere  a  suit  is  brongU  before  the 
expiry  of  the  Bengali  year  in  respect  of  the  arreai*  of 
rent  for  that  year,  the  landlord  is  not  entitled  to  eject 
the  tenant  under  i.  66  of  the  Bengal  Tenancy  Act. 
QvBTT  Dabb  Shut  f.  NAin>  Euaona  Pax 

[L  L.  B„  S6  Calo.,  198 

-  Landlord  and  tenant—SnU 


Ig  d^aniiinf  tenant,  Effeoi  qfeale  in  execmtion  nf 


for  arreari  of  rent — Saeention  nf  deeree  for  0eet- 
aunt  for  arrearr  of  rent — Sxlention  of  Um»  for 
paymtnt.—Per  PnuiBBf  and  BiiBIuo,  JJ.—lUm 
eiteosion  of  time  anthoriied  by  i.  66,  cl.  8,  of  the 
Bengal  Tenancy  Act,  can  be  granted  by  the  Conrt 
after  the  decree,  and  not  only  when  framing  the 
decree  under  cl.  (2)  of  that  section,  Per  BAUiai, 
J.—eontra.  Per  PsoiBaP  and  BABBBJBa,  JJ.—Th» 
decree  for  ejectment  paMcd  nnder  e,  66,  cL  S,  of 
the  Btngal  Tenancy  Act,  need  not  incorporate  the 
terms  as  to  the  ejectntent  bring  avoided  by  pavment 
within  fifteen  injt  from  the  date  of  the  decree 
These  termi  are  n^her  in  the  nature  of  a  direction  to 
the  Court  of  eieoutiiHi.  Per  Puiran,  J.—'Bu 
appUotioo  for  such  extcnrftxi  of  time  nay  therefor* 
be  made  by  Uie  jndgnunt*deWoi  en  a  mere  ftOaau, 


lizcdbyGoOt^Ic 


DtOEST  OF  CASES. 


and  not  in  the  form  of  ma  applu»fd<in  for  reriew 

of  judgment.    Boss  Nuuiir  c.  Habovkd  Mooba 

[L  I-  B.,  86  Calo;,  080 

8  c.  w.  n.,  ess 

,.67. 

Sm  Bhbahobkivi  ow  BEHT—BiaHi  to 

OHAiran      .    iL  Ii.  B.;  aS  Calo.,  814 

[Z..R,81I.A.,181 

8t»  IsTxsar— MuoBUiAHioue  Cades— 

Akxuxs  (a  ESNT. 

[I.  X>.  B.,  24  Calo.,  87 
1. 1-  B.,  86  CalB.,  180,  S16 

8  0.  w.  s.,  ae,  194 

4  G.  W.  IT.,  824 


H.  68  ood  70. 

S«  SANOnOH  TO   PB08BOCTIOS— Whibb 

SJjranOB  ib  bzoebbabx  on  othibwibb. 
[L  L.  B.,  17  Calo.,  879 

1,  . ■   ■  ---  Depoiit  of  eropM  by   order 

Iff  Collet4or—S%it  ajaitt  dtpotitarietSighl  of 
utit—Frinlg—JuriidiclioH  of  Civil  Co«rt,— In 
the  eooMe  of  proceedingi  held  under  v.  69  and  70 
of  the  Bennl  Tenanc;  Act  (VIII  of  ISSB),  the 
Uadlotd'i  (tiecadv'i)  ihace  of  the  prodnce  wm 
depont«d  hf  the  Amin,  bv  order  of  the  CollectDr, 
with  two  penoni.  The  dspoeitsiiea  execated  and 
deltTwed  a  lecdpt  to  the  Amin.  Borne  Kma  after, 
til*  ticMdar  nude  an  appHcation  to  the  Collector 
M  wder  to  obtain  bii  ahare  of  the  prodnce ;  bnt,  on 
a  npTMentBlIun  bdug  made  by  one  of  the  depon- 
tariw  that  the  crops  (irith  the  exception  of  a  nutll 
portion)  had  beai  deatroyed  by  run,  the  Collector 
declined  to  giant  any  relief  to  the  ticcadar.  The 
tkcadar  then  bronght  tMa  nut  agaiost  the  depo- 
•itariea  for  recovery  of  the  valne  of  the  crop» 
de^omted.  Stld  that  Qie  receipt  eiecnted  and 
deUTBred  to  the  Amin  ectabliahed  privity  between 
Qie  pluntiif  and  the  defendant  w  aa  to  enable 
the  fimner  to  rnvntam  the  mit.  M*ld,  bIk,  that 
the  fnit  wai  maintainable  in  the  CivU  Conrt.  Si.  69 
Mid  70  ofthe  Bengal  Tenancy  Act  refer  to  and  cont«m- 
idate  ^oceedlan  between  the  landlord  and  the  tenant. 
When  a  fiainal  leekf  relief,  not  agaJnat  hi*  tenant, 
bat  ag^at  a  third  part;,  a  depodtary  or  bailee,  the 
■nit  If  not  barred  by  anything  contused  In  those 
•eetioni.    Jiai  Braas  c.  Chooa  SoiaH 

[I.  L.  B.,  S8  Cale.,  480 

~  and  B.  188— JIm(    hiaoli 


the  provi^oi  of  Ii.  69  and  70  of  the  Bwgal  Tenancy 
Acb  An  application  onder  ■.  69  of  Bengal  Tenancy 
Act  oumot  be  made  by  (oma  only  of  a  body  of  lan6' 
lords,  ench  an  applicatian  being  authorized  by  the 
I  of  the  Boagtl  Traiancy  Act,  and  not  by 


EEOTOAI.  TBirAlTO^  ACT  (Vm  OF  1886) 


See    IiAmiiOXD   AITD  ThhaJTi — TBlHBm 

BT  Laitdlobd    L  I*  B.,  36  Cftlo.,  446 
[a  C.  W.  If.,  108 


See   BiasT    OP    OoouPAifor— Tbaebub 
ov  Biaai. 

[L  L.  B.,  24  Oalo.,  866, 641 

■.74. 

See  Cbbs  L  Zi.  B„  16  Oalo.,  888 

[L  Ii.  B.,  89  C4I0.,  680 

L  L.  B.,  86  Calo.,  611 

8  C.  W.  IT.,  608 

B.84. 

See     AsEBAL— Aotb— Bbtsac    Tbitaxoi 

Act  I.  Ih  B.,  18  Calo.,  971 

[I.  Ih  B.,  IS  Colo.,  488 


AegatiiUon  of  land  by  landlord 

—Eeaaouabia  and  t*gicit»t  ptirpoee—Certifieaie  of 
Colieetor—Juritdiction  and  ftmctions  of  the  Citil 
Coart.—The  proprietora  of  a  talnih  who  bad  con- 
stmcted  an  indi^  factory  and  employed  a  Euio- 
pean  manager  applied  to  the  Civil  Conrt,  nnder 
t.  84  of  the  Tenancy  Act,  to  acquire  by  compnl- 
■ory  Bale  a  imall  [nece  of  land  made  up  of  eeTeral 
raiyati  holdinga  within  the  eatate.  The  applica- 
tion was  oppoaed  by  the  propriatore  of  another 
indigo  factojy  who  had  taken  nnder  Uaiet  from 
the  raiyati  the  greater  part  of  the  lauds  of  the 
village  including  the  holdinga  within  which  the 
plot  in  qneatLm  was  comprised.  The  Collector  of 
the  district  bad  certified  ander  a.  64  that  the 
pnrpoie  for  which  the  land  was  reqniied  was 
reasonable  and  anfficient.  The  Unn^  tried  the 
mader  as  a  disputed  question  of  fact,  and  held 
that  the  purpose  alleged  was  not  reaionable  or 
eoffident,  and  declined  to  authoriie  the  purchase. 
The  District  Judge  oa  appeal  reversed  the  Mon- 
liPi  finding  and  authorized  the  compulsory  acqui- 
sition of  the  land.  Seld  that  there  is  no  appc^ 
against  an  order  passed  by  a  Civil  Conrt  nnder 
B.  M  of  the  Ben^  Tenancy  Act,  and  that  the 
order  of  the  District  Judge  was  without  jnrisdio- 
tiou  and  must  be  set  aside.  Seld  by  Fbobbf 
and  Akbbb  Aw,  JJ.  (Pbxbbbah,  C.J.,  ^itent- 
ing)— That  the  Collector's  certificate  nnder  s.  84 
is  not  oonclnsive  aa  to  the  reasonableneM  and 
sufficiency  of  the  parpose  for  which  the  land  it 
songht  to  be  acquired  ;  that  the  jnrisdiction  of 
the  Civil  Conrt  is  not  confined  to  giving  effect  to 
the  Collector't  ceriiificate,  but  the  Conrt  is  to  hold 
a  jn^dal  enquiry  to  determine  the  reaKinableneea 
and  suffidency  of  the  pnrpoae  and  all  matter* 
coming  within  the  section,  and  is  competent  to  con- 
sider the  grounds  upon  which  the  certifimte  was 
granted  :  that  the  appointment  of  a  Buropean 
mansffer  and  the  necessity  for  erecting  bnildingf 
for  his  oonfnt  and  oonvenience  are  iasiiffiaHit 


iizoabyGoo(^Ie 


DtOBST  OV  CASES. 


(    830    ) 


EEOraAIi  TEHAirCT  ACT  (Vm  OF  1886) 
— eontiimed, 

gTOondi  for  sattutnEUig  the  txaagaitarj  acqnin- 
tion  of  Und  nndarii.  S4.  The  pnrpoM  for  which 
tfa«  Ivid  ia  Bon^ht  to  be  icqnired  nmit  h»Te  >  direct 
ralAtioD  to  the  good  of  the  holding,  ud  object! 
which  might  h&va  a  remote  or  Rpecnlative  besring 
apmi  the  good  of  the  holding  %n  foreign  to  the 
loope  of  the  Act.  Seld  by  Pithbbam,  C.J.— The 
netioQ  pyee  to  the  Collector  jnriidietioa  to  decide 
whether  the  allq^d  porpoee  ii  reupnable  >ad 
■nfflident,  lenviog  to  the  Civit  Court  to  Battle  the 
UQonnt  to  be  pud  for  the  land,  and  the  docinon 
of  the  qneition  whether  the  Und  ii  bond  fide 
Tsqnind  for  the  alleged  purpoae.  The  wotdi 
"  ialiifled  on  the  certificate "  mean  that  the  Civil 
Court  u  to  be  latitfled  on  the  certificate  alone,  and 
hat  no  juriidiction  to  take  other  erideoce  on  that 
qneation,  bnt  i>  to  accept  the  decision  of  the 
Collecttff  ai  final.    SoQEUir  1iou.u&  t.  BaiuaHUB 

KABAIB      MlBTA.       Bi,UBBUB      NlBADT       Mahia 

s.  OooHiiK  M01J.1K     .       L  H  B.,  18  Cala,  971 


1.80. 

Am    IiABDIOBI)    AVD  TlKAXI— LlABILITT 

K»  Bm     .     1. 1..  B.,  19  Calo..  TOO 

-•«.S7. 

Set  LuTDiiOBD  Airs  Tixiirr— Abawdov- 

KHn— EKUmtDUHKiin  ok  SvRuirsaB 

ov  Tktdu   .  lew.  "S.,  188 

t3  O.  W.  IT.,  46 

4  C.  W.  TS.,  498 

Conttrwrtion  of  1.  87.~The  pro- 

Tinoiuof  S.87  of  the  Tranifer  of  Property  Act  are  not 
ubanrtiTe.    SAxirjAa  Eoz  n.  Habaiok 

[4  O.  W.  IT.,  488 

8.88. 

8«»  LaxSLOBV  AlTD  Tkhaxt— TBAXsnm 
B>  TavAHT. 

[L  L.  B.,  ai  Oald,  488 


rtMifti  *igntd  by  omt  ofnvtral  oe-thanrt.—Seyenl 
plaintiila,!  co-ehwen,  m>i  two  defenctante  to  recover 
the  nun  of 'B7tl  odd  for  arrcara  of  rent  in  reipect 
of  a  tennie,  the  aanual  amonnt  of  rent  payable 
bdng  alleged  to  be  HIS.  One  of  the  defimdanti 
•ppCM«d  and  pleaded  that  the  tenure  had  he«a  some 
tune  previondy  divided  by  the  principal  plaintiil 
(who  was  the  kurta  of  the  famUy  and  collected 
the  rent),  and  that  after  the  divbion  he  tad  paid 
H7-8  p«  annnm.  being  the  rent  in  re»pect  of 
Ua  halt  of  the  tenure,  to  the  kurta  g  in  luppoit 
of  loeh  paymcnti,  ha  produced  ■<«-^>i'laf  or  rent 
itoeipU  Ngned  by  the  kurta.  The  luit  was  dii- 
miaMd  by  the  Hanait,  but  on  appeal  the  Addi- 
tional Judge  gave  the  pluntifli  a  deoree  tor  the 
•movnt  of  rent  clMmed  lew  the  animnt  proved 
to  have  been  ndd  by  the  defendant,  who  conteited 
tba  rait,  ai  ibown  by  Uie  daUdUi.      He  bald  that 


BmraAij  tes asc^  act  (vm  or  1S86) 

— ciMtimed. 
the  division  had  not  been  proved,  and  that  the 
dakhilas  £d  not  amoont  to  the  written  cmsent 
required  by  ■.  88  of  tba  Bengal  Tenancy  Act. 
Stld,  on  appeal  to  the  High  Court,  that  the 
dakhilas  or  rent  receipts  did  not  amount  to  a  written 
conwnt  aa  required  by  a.  88  of  the  Bensal  Tenancr 
Act,  and  that  the  decree  of  the  lower  Court  mntt 
be  upheld.  AiTBEOZ  Cbiibv  Maji  b.  Shobbi 
Beitbah  Bob  a  .        .  L  L.  B..  16  Calo.,  186 

8. SuiC/or  n7U—S%h~diviiion 

0/ itnaHCySmdenet  of  content  qf  landlord  to — 
Bent  receipt  ligtud  by  the  agent. — A  receipt  tar  rout 
granted  by  a  landlord  or  his  agent  containing  a  recital 
that  a  tenant's  name  is  registered  in  tile  landlord's 
ahcrishta  aa  a  tenant  of  a  portion  of  the  ori^oal 
holding  at  a  rent  which  ii  a  portion  of  the  original  rent 
does  amonnt  to  a  consent  in  writing  by  the  land- 
Icrd  to  amb-diviuon  of  the  holding  and  a  i^stribution 
of  the  rent  payable  in  respect  thereof,  nithin  the 
meaning  of  s.  SSof  the  Bengal  Tenancy  Act  PyAbi 
MoKFfr  HmaopADHf  A  e.  Gofal  Paik 

[I.  lo  B..  36-C&10.,  681 
a  a  W.  IT.,  S7S 

jASASlBHin  BECTrAOEABJI  V.  JOTMOBI  Dm 

[L  I-  B.,  86  Calo.,  688  note 
saw.  S.,  878  note 

8.  TrtH^fer  of  a  portion   ^f 

oceupamy    holdtt^~Ctttom — Ejeettntnt — Poiiet- 

tion The  tnuufer  of  a  portion  of  an  occupancy 

holding  is  omtrary  to  the  spirit,  if  not  the  IttXa, 
of  ■.  88  of  the  Bcsigal  Tenanc;  Act,  VIIl  of  18S6, 
and  the  euftence  of  a  cuatom  in  a  particnlar  plaoe  by 
wldch  tach  a  holding  ia  tranafentble  ia  immaterial, 
and  givea  no  right  to  the  tawwfcree  a)  agaioat  the 
landlord.  Eulsic  Sn»a  «.  QiLi.urDisa,  Abbcfte- 
HOT&Co.  .I.IbB.,86Oal0.,ei6 

[4aw.ir.,7S8 

a.  SC^Ssrwea  temire — 8nit  for  yeat- 

menl, — Service  tenures  are  excepted  from  the  opsr- 
atiini  of  a.  89  ,of  the  Bengal  Tenancy  Act.  Moxstu 
HossAjv  V.  AJasx  Shbixh 

[I.IJ.R,  S6C&lo.,181 

BB.   90,  81 — MeoMtrement  proeteiM, 

Fom  of,  ordtr  0%. — In  a  proceeding  under  s.  90  the 
order  should  be  limited  to  one  directing,  in  the  word* 
of  a.  91,  that  tlie  tenanti  do  attend  and  paint  out  the 
land,  and  a  declaration  made  in  mcb  order  that  the 
petitioner  ia  entitled  to  make  the  meaiOHonent  with 
a  pale  of  a  cert^  meaanre  Ib  bad  in  law  and  witliont 
iuriidiction.     Dta  Qao  &  BAH  Lal  Sukvl 

[S  C.  W.  XT.,  8B1 
a.  88. 


1,   Manager— Co'iharer* — 

PraHliet  in  fnaiinff  appHeatiom  nnder  e.  93  of 
Act  ^m  if  IS85  vhere  the  eo'tharert  hold 
tariov*  and  eomplieated  tharei  »•  the  propertg 
^KotiM, — Wbei«aprDperty  oonaiitedof  SU  eatatei 
or  t«nurei,  60  of  whion  weM  entered  nndei 
■epaia^    niunben  in  the    Land    Begiater  of  Qie 
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EENa AL  TSETANCT  ACT  CVm  OT  188B> 


CoU«ctor,  other  pDrtiaDioftlietin>pait;lMuwtalaklu, 
depBndSDt  tBDoiM.  and  rufati  holiSngBi  ftnd  b  dngla 
appUea&D  ii  made  by  13  of  the  co-<h»ren  in  nch 
ptowttj  (many  id  whnm  held  ihuwi  \a  MTenkl 
M  the  tenurei  mid  eaUtee)  citing  npon  the  renuiniiig 
few  eharere  in  the  property  to  ahow  canM  why 
k  common  manager  ihoold  not  be  appdnted  nnder 
a.  98  of  the  Beual  Tenwicj  Act,  the  Court  ihonld, 
befon  granting  the  appUcatton,  call  apcoi  the  appli- 
caota  to  itate  whether  all  of  them  are  entdtUd  in 
commu)  to  the  wioni  eatatea  and  tenure^  and,  if  uiit 
n  entitled,  ihonld  call  npon  them  to  divide  them- 
aelvet  into  m  many  gpronpi  m  there  are  propeitiei  held 
by  them  in  common  )  and  in  the  latter  case  each  gronp 
oi  iharebolderi  ihonld  pnt  in  separate  apphcationa 
en  which  aeparate  Conrt-feea  ihonld  be  lened.  The 
noKca  in  the  caaa  of  tenniea  ihonld  be  ai  provided  by 
1. 9S  of  the  Jvct,  and  ihonld  be  of  the  lame  character 
and  to  the  lame  effect  aa  tn  the  case  of  eitatea.     Ik 

TBI  lUTTIB  OT  THS  PBTinOV   01  SlXML  Au  CEOW- 

DEBT.  Fazkl  Au  Chowssbt  V.  Abditl  Mom> 
Chowshbx  .  .  L  K  B.,  14  Oolo.,  669 

a. and   M.    9B   And    99- 

?r    eo-ihar»ri — Court    of 
Jtri*dietio»  of. — On  the 


Commtm   na»ag»r — Mi 

Wardt — Dulrici   J^gi_ 

Bth  Jane   1S91   one  rS  iie  co-iharer*  & 

applied  for  the  app<ttntment  of  a  oomman  i 

lm.t  on  objection  taken  by  the  other  ci>«liareri,  thii 

application  waa  withdrawn.    On  tiie  4th  Hareh  1891, 

tie  nme  iXhalwKr  applied  to  the  Conrt  to  the  effect 

that  "  proceeding!  nugbt  be  takn  Dndei  a.  98  of  the 

Bengal  TOMOpy  A(it,«od  that  the  manageniaittrf  the 

Mkate  nigbi  be  takcnoTerby  the  Cout  of  WanU." 


jer,  hat  coniented  to  the  eMiate  bdng 
made  overtothe  Conrt  of  WardL  OntheSOthMarcfi 
189&  the  Diitriel  Jndge,  wiUunit  «ti«fying  himaelf 
M  to  the  neoean^  of  ttie  appointanent  of  a  oommMi 
Manager,  ordered  that  the  e^ate  ahcnld  be  made  over 
to  the  Conit  of  Ward*.  The  Conrt  of  Warda  took 
over  the  citate,  bnt  mbHqnenUy  reftued  to  act, 
and  the  Board  of  Beranne  directed  that  the  eatate 
■honld  be  releaaed.  On  the  ISth  Aognit  1S98,  the 
Diitrict  Judge  iMned  noticei  on  the'  co-iharera  nnder 

1.  9Bi  callhig  on  them  to  ahow  caoM  why     

—      v  ahonld  not  beanxnntei    All  the 
dtotheap 


appeued  and  objected  to  the  appdntmoit  of  a  common 
trntinuar,  bnt  one  of  tbem  and  the  tepreMntative  of 
the  minor  co-iharerB  atated  that  Ihey  had  agreed  to 
appoint  a  private  pcratai  manager  of  thdr  iharea. 
The  IMatrict  Jndga  therafore  ^pointed  meh  perton 
temporarily  aa  a  commoD  manager  at  Uie  entire  ertate 
until  tha  KHnnun  ihonld  take  rtepi  nnder  ■.  99  to 
Mtiafy  tlte  Court  tlat  they  wen  in  a  podtko  to  manage 


It,  aa  he  waa  oat  iitided  that  the  management  at 
Vm  Mtate  Bonld  be  coDdnotad  without  injnry  to  the 


BBEraALTBirAjrCT  ACTCVm  OF  188B> 

— eontiittitd. 
t.OB. 

Set  FjlUI  BriDixoK— Qbveuii  Cms. 
[L  L.  B^  SO  Galo.,  7M 

!• MaitagaT  af  tttatt — Obliga- 

fian  i»f  moKogtr  to  kavt  Ait  »ama  ragiiiered  bt/ort 
ha  Ba»  collect  rent  of  ettate — Iia»d  Regittratiett 
Aet  (Bengal  Ad  ril  of  1S7B),  t.  78.— A  peraon 
who  hai  been  appointed  manager  of  an  wt&te  under 
the  proriaon  of  a.  96  of  the  Bengal  Tenancy  Act 
mart  have  hi>  name  revered  under  the  pro»i«iona  of 
1.  78  of  the  Land  Begidration  Act  before  he  can 
recover  rent  from  the  tenanti  of  the  eatate  of  wMcb 
he  hsi  been  appointed  manager.  Uaqbul  Abkkd 
CaowssxT  r,  QmiBH  CmrirDBB  KuinMr 

[I.  I..  B.,  Sa  Colo,  684 

8.  AfpovUmtmt    iff   aoftmo» 

namager—Content  of  paHiei—Eigktt  of  icldar  of 
HibtequeiU  patmi  lean  qf  lande  formerly  intier 
ijara. — A  coronion  manager  of  landi  «ai  appointed, 
nnder  i.  96  of  the  Bengal  Tenancy  Act,  with  the 
conwnt  of  tlie  co-ownen.  The  owner  of  a  8-anna 
■hare  of  the  laada  had  let  out  b  ijara  hie  (bare  to 
the  other  co-owner*.  After  the  expiry  of  the  ijara 
and  during  the  continuance  of  the  management 
by  the  common  ntKUtger,  the  owner  of  the  S-anna 
■hare  gnnted  a  patoi  thereof  to  A,  who  attetopt^d 
to  collect  the  rmta  payable  to  him  ai  patnidar. 
Seld  that  A  wa*  bound  by  the  otder  appointing 
the  common  manager,  and  could  not  himadf  oollect 
mch  renti,  ae  he  wai  in  no  better  porition  than  the 
■hareholder  from  whom  he  obt^edhiipatni.  Qa»oda 
Kamta  Eon  ^-  Prolhabati  Bati,  I.  L.  R.,  DO  Cole., 
881,  dittinfniihed.  Jmisin  Chuxdbb  Chowshxi 
V.  GtobiOK  Ckitmssb  Qbobb 

[LIhB.,a8  0aIo.,5Sa 

8. and  H.  88,  cL  (8),  and 

100— E%lu  made  bg  the  Sigh  CoMrt  under  t.  100 
— Fowtr  of  commowt  annular  to  mortgage — 
Potner  of  eo-amur  dartii^  txitteime  of  eornmon 
management. — A  common  manager,  appointed  nnder 
the  provinoni  of  the  Bengal  Teuaocy  Act,  haa  power 
to  mortgage  property  with  the  permieiion  of  the 
Dirtrict  Judge.  While  the  common  management 
exiiti,  the  powen  of  the  co-owneri  muit  be  regarded 
••  in  abeyance,  and  therefore  a  mortgage  created  by 
a  GCMiwner  dniing  the  exutence  of  the  common 
management  cannot  in  any  way  iatetfere  with,  or 
derogate  from,  the  right*  created  under  any  traniac* 
tion  made  by  the  common  manager  nith  regard  to 
the  joint  property.  AiUB  Chuisba  Eitiidu  r.  Bar 
Qou>EB  CoAssai  Cbowshuxi     4  O.  W.  ISl.,  708 

L H.  UU.-US  (Oh.  X.) -Power  of 

8»aUment  Offleer  to  ruumt  and  luieu  laihiraj 
land.~-la  piocaediu^  nnder  Ch.  X  of  the  Bengal 
Tananoy  Act  (TIU  of  1886),  the  Settlement  Officer 
ha*  no  powv  to  reanma  and  aMeei  with  rent  luid 
which  nai  been  held  aa  lakhiraj.  Piskuiabs 
antaa  •.  Buo  ,  L  Zi.  B.,  90  Oklo„  677 


««•<  Offhtr'i  daoitio»-~anbeen»nt'ei«il  «m«— 2m 
judieala, — A  deeiaicu  by  a  SetQemeut  Ofllcer  nnder 
CL  X  of  the  Bcigal  lauacy  Act  m  to  wUch  of 
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two  penoas  cUiming  to  be  tenant  onglit  to  be  ncorded 
■B  such  docB  not  opente  ob  ret  jtidieata  in  a  anbee- 
qnaDt  civil  loit  brtween  the  maae  partin  conceraing 
the  title  to  the  land.  Favihc  SjiXsab  r.  Ukajat 
HmsBA  .    I.  L.  K,  ai  Cftlfi.,  878 

8,  Conditioiu  or  incidmti  oj 

tematKS — IHtptte  at  to  right  of  teag  betw«e»  tteo 
ntighbovring  iamanii — Juriadiction  of  8fltleme»t 
Offietr. — A  Settlement  Officer  has  no  jnriadiction  to 
decide  civil  diipntee  between  tenant  and  tenant.  A 
di^t«  M  to  a  right  of  way  between  two  neigh- 
bouing  tenant!  ii  of  a  civil  nature,  and  the  eiiitaice 
of  a  liEht  of  way  cannot  be  regaided  as  a  condition 
or  incident  of  a  tmancy.  Pandit  Bardar  v.  Mit^a% 
Mirdka,  I.  L.  R.,  il  Calc,  878,  followed.  Easo 
HOBUB  Box  CBUUXOn  e.  Pbas  ITath  Mittbs 

[I.  II.  B.,  a?  Calc  S64 
4  O.  W.  Zr,  137 

1. Bfl.   lOa   and    101— Pi>«wf-    (if 

Settlement  OfHeer — Proetedii^i  in  preparation  of 
reeord-of-riffHt—Jieeition  ae  to  taliditg  of  lathi- 
raj  tillet—PoKer  of  Menenna  Officer  to  declare  land 
claimed  04  lakhiraj  liablt  to  rent.Seld  by  the 
Fnll  Bench  (PrcBaBMU.  O.J.,  and  Pbihsip,  Piqot, 
0'Eiinuxy,andOHOsi,  JJ.).— Inpiepaiinga  record- 
of-rights  Qodra'  a  102  of  the  Bengal  Tenancy  Act,  a 
Bevaine  Officer  is  not  comprtent  to  detennine  the 
validity  of  rent-free  titles  set  np  by  persons  oconpy- 
ing  lands  with  the  area  under  inquiry,  so  m  to  resaine 
imch  lands  and  to  declare  than  liable  to  settlement  of 
rent.  Qoihnl  8ahu  v.  Joda  lfuiid*n  Sog,  I.  L,  M., 
17   Calo.,  781,   referred  to.    Sboketaxx  ov  Statx 

VOB  ImilA   V.  ISTTTK   SIVQH.      SlOBSTiAX  ov   Btaxi 

roK  IjmiA  c.    BaixiTKi  Nats  Psodbat.    Sbobi- 

CAKT  0>  SlATB  lOB  iBIOi  r.  BaaC  TA&trcK  Dab 

[L  I-  B.,  9U  Cftlc,  88 


of       Settlement 


qffieer—DeeUian  of  Special  Judge—Bet  jndicaia 
—  Q^eetion  vXethtr  land  it  mal  or  laJchifaj.—tht 

plaintiff  had  heen  proprietor  of  an  «rtate  whjch  was 
sold  iai  arrears  of  Govenunent  reveoue  and  r^r- 
cbased  from  the  then  pnrduMec  by  the  plaintiff  in 
1886.  He  applied  under  Ch.  X  of  the  Bmgal 
Tenancy  Act  for  the  measurement  of  the  e«tate  and 
the  propaiation  of  a  record-of-righta,  aikd  the  Revenue 
Officer  deputed  for  these  purposes  fonnd  that  a  portion 
of  the  estate  hold  by  the  defendant  was  mal  land, 
thoogh  it  was  held  u  lakhiraj  under  certain  lanads, 
and  as  be  also  fonnd  that  no  rent  had  ever  been  pud 
for  it,  it  was  entered  on  the  record-of-righti  as  mal 
land  held  nndet  those  sanadi  u  laUiirai  The 
Speual  Judge,  co  appeal  by  the  pluntift,  held  that 
the  land,  having  been  found  to  he  mal,  shottld  have 
been  entered  at  mal  land  unauessed  with  rent.  In 
a  suit  to  have  the  land  assessed  with  rent,  it  was 
tonnd  that  the  sanads,  under  which  the  defendant 
churned  to  bold,  were  eranted  not  by  any  predeceoor 
in  title  of  the  plaintilt  and  were  of  a  date  anterior  to 
the  Permaaent  Settlement.  Reld  (revenmg  the 
decision  of  the  lower  Appellate  Court)  th^  the 
Special  Judge  had  no  luritdiction  to  deternune 
whether  the  land  wm  mal  i 


•«  ret  j'ndicaia.  Saoretary  of  Slate  for  India  t. 
Ifiijie  Singh,  I.  L.  R.,  21  Calc,  88,  referred  to. 
QoiAnl  Sai»  V.  Jod*  Wnndnn  Bog,  I.  L.  S„  17 
Calc.,  721,  distiognished.  The  case  was  remanded 
for  a  finding  whether  the  land  was  mal  or  laUni^. 
Kabiq  Ebak  V-  Bbojo  Nath  Dab 

[L  lb  R.  29  Calo,  9U 

1.  — —  S.  10A—S.eeord-of-righit—Diip<de 

at  to  honndariei — Povert  qfan  exeentine  affieer, — 
An  executive  officer,  acting  under  the  pronnooi  of 
B.  103  of  the  BeoBil  Tenancy  Act,  has  no  pow«  to 
determine  the  bonnoariei  between  cooterninons  estate* 
as  to  wMch  a  bond  fide  controversy  exists  between 
the  owners  of  nch  estates.  Norindro  Nati  Bog 
Choudkry  v.  Sriiiath  Sandtl,  I.  L.  S.,  19  Calc,  6*1, 
relied  on.  BiDBir  Huehi  Dabi  v.  BnirawAB 
CstrBSBB  BOE  Cbowbhbe  I,  Ih  &i  is  CalB.,  648 

a  and  68.  loa,  loe,  loa- 

Powert  of  Setilemtnt  Officers  — Becord-of-rigMt — 
Ditpnte  at  to  boundariet.—A  Settlement  OScct  has 
no  power,  under  the  provisions  of  the  Bengal  Tenancy 
Act,  to  entertain  any  dispate  between  the  perscms 
interested  io  nnghbouring  estates  as  to  the  title  d 
any  land.  NObbitdbo  Kath  Bot  Chowdbbx  ■. 
Sbjbats  Saitdbi,  L  Ih  B,,  18  Oalo..  841 

B.104. 

Set     Apfxal — Acts — Bbvoal     Tebaitct 
Act  .  I.  L.  bI,  17  Calo.,  886 

See  Sfbcial  ob  Sbcovb  Appbal— OBDnl 
BusjiCT  OB  HOT  TO  Afpbal. 

p.  L.  B,  21  Oala.,  776 

Set  STrpBEIBIBRDBHCB    Of    HlQH    CouBI 

— CrYn.  Pboobvitbb  Cobb.  b.  623. 

[I.  I..  B,  28  Calo.,  728 

See  Valvatiob  os  Suit — Apfbalb. 

[I.  I..  B.,  23  Calc  728 

L and  u.  88, 62,  anb-B.  2, 

oL  (o),  Ch.  X,  B.  101,  Bab-8.  9,  oL  (a)— 
Ancient  holdingi-^ Additional  rent  for  encett  laiidt 
— Onnt  of  proving  lands  in  exeeit  of  area  originally 
let — Permanent  deterioration — lHaiiliti/  to  addi' 
iional  rent— Duty  of  Settlement  Offlar.—S.  lOt 
sub-i.  {2,}  of  the  Bengal  Tenancy  Act  is  subject  to 
the  proviBions  of  e.  62  of  the  Act.  The  mae  fact  that 
on  a  measurement  made  by  a  lamiudar  under  the  antho* 
rity  of  Government,  given  under  Ck  X  of  theBengal 
Tenancy  Act,  it  is  foond  that  the  tenantB  generally 
are  in  possession  of  lands  in  excess  of  the  areas 
entered  in  his  lamindari  papers  and  their  rent  reodpts, 
does  not  necessarily  prove  that  he  is  entitled  to  ad- 
ditional rent  for  the  excess  area&  Where  settlement* 
or  holdings  are  of  very  old  date  and  lands  are  let  out 
by  areas  aacertuned  without  any  accurate  survey, 
but  as  contained  within  certain  recognised  boundaries, 
for  instance,  by  referoice  to  other  holdings,  it  is 
incnmbent  upon  the  aonindar  seeldng  enhancement  of 
rent  very  many  yean  after  the  origmal  settlemoit  to 
show  that  the  Lands  held  by  the  raiyatg  are  in  excess  of 
the  lands  originally  let  to  them  in  consequence  of 
some  encroadunent  or  some  alluvial  increment,  or  that 
tbe  lettlaneiit  was  made  on  tbe  batii  of  meanronent 
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BnTGAI.  TBZTAKOT  ACT  (Vm  OV 188B) 

— eemtinm«d, 
ud  the  ntei  of  rmt  w  applied  to  the  tea  then 
determined,  vhile  on  »  frelh  meMnrement  made  b; 
the  same  length  of  meunre  it  hai  been  fonnd  thftt  he 
it  mtitled  to  receive  additional  rent  wliich  by  c&re- 
lewneai  or  neglect  or  aome  other  came  he  had  hitherto 
lot.  A  liberal  interpretation  shonld  be  pnt  npon 
the  word  "  permanently  "  in  i.  38,  inb-s.  (l),  d,  (a), 
and  the  word  conitmed  with  reference  to  eziitang 
c»nditioii».  It  csniuit  be  laid  that  a  deterioration  is 
not  permanent,  only  becanee  by  the  application  of 
capital  aodekillit  might  be  removed.  In  determining 
the  liability  to  additional  rent  the  Settlement  Officer 
i*  by  0.  62,  inb-i.  (S),  cl.  (c),  bonnd  to  coniider 
the  length  of  time  during  which  the  tenancy  has 
laated  withont  dispnte  ai  to  rent  or  area.  Althongh 
only  an  occupancy  ruyat  can  bring  a  mit  under  i.  S^ 
the  prindplee  laid  down  in  that  aection  onsht  to  be 
taken  into  oonrnderation  in  all  proceedingi  far  aettlc- 
ment  of  rent,  whatever  be  the  atataa  of  the  niyat. 
GovBi  Fattu  f.  Eiile      I.  L.  B.,  so  Calo.,  678 

9. Order  of  SaHUnunt  OJkir 

at  to  ratt  <if  rtiti — SetJMdicata — Bengal  Temueg 
Aet,  tl.  105.  106,  imd  107— Civil  Proead^re  Code 
flSaaj,  *.  IS—OhjeHion-Bitpiae.—Wheie  a  S*Mle- 

ment  OAcer  of  hie  own  moidtm  uttled  what  appeared 
to  lum  to  he  a  Itix  and  eqnitabia  rent  in  rapeet  of 
the  landi  held  hy  the  plaintilb  and  other  tenanti 
under  1. 101,  oil.  2  and  B,  of  the  Bengal  Tenancy  Aiit, 
and  the  pUntifb  preferred  an  objection  nnder  i,  lOi^ 
d.  1>  to  oertdfl  entriei  in  the  reoord  enhancing  their 
iwiti  on  the  gnmnd  that  their  reuti  were  not  liable 
to  be  uhaoeed,  which  objection  was  dmllowed  and 
the  reoord  flnall;  pnhliihed  under  a.  106  (JB)  x—Seld 
the  proceedingi  of  the  Settlement  OfBcer  were  of  an 
execaUve,  rattier  than  of  a  jn^cial,  character,  and 
HA  not  operate  either  ae  a  ret  judicata  under  a.  13  of 
the  Code  of  Civil  Procednre,  or  u  a  final  decree 
under  B.  107,  eetopping  the  plaintiflt  from  having  the 
«ame  matter*  tried  by  the  regnlar  Civil  Court.  The 
wocdi  "objection"  and  "dispnte"  in  n.  105  and  106 
are  not  synonymons  terms.  Siobbtabi  crt  Stati 
■OB  IHDIA  «.  EAJDCimDr    L  lb  XL,  23  Cala^  367 


-  B.106. 


Sie  Bi§  JiTDioATA-  Counmr  Coitbx— 

BKTBVtra  COUBTB. 

^  Ii.  R,  S8  Cala,  967 

Bte  Bpsoul  OB  SioOHS  Appkal— OBSSBt 
SrSJBOT  OB  HOT  TO  Appbal. 

[L  L.  IL,  le  Gala.,  686 
L  I-  A.,  84  Oale,,  409 

See  SgPBBnrrBini«yo»  of  Hisb   Coust 
— Cirni  Pboobsitbb  Codb,  s.  632. 

[LI..B„ieCalo..69e 

— «.xoei. 

See  Ekb  Jitdioiia— CoionBHT  Covxi — 

BbTBITUX  CoiTBTB. 

f-L.1L,  17K3alo,  791 
L.  B„  as  CbJo.,  S57 
I.I..B.,a7|Calo.,167 
saw.  IS.,  481 


Se»  Spboia]^  OB  Sbdoitd  Afpkal — Obsbbh 

aWBJBOT  OB  SOT  TO  APFBAL. 

[I.  I..  B.,  ai  Oslo.,  77e,  886 
I.  L.  B.,  92  Calo.,  477 
L  I..  IL,  34  CaJo.,  462 

See  SnPBBiKTBNSBiioB  Of  High  Cocbt 
— CiTiL  Fboobditbb  Codb,  «.  622. 

[L  L.  R.,  21  Oalo.,  8S6 
B.107. 

See    BBS   JnSToATA — COMPBTBHT    CoUBT 

— Bbtbitttb  Covbis. 

[X  L.  B,  98  GbIo.,  907 

L  Ik  R.  97  Oalo,  187 

See  SpboiaIi  OS  Sbooks  Apfbax — Obsbbs 

BDBJBOT  OB  BOT  to  ApPBAI,. 

p.  Ii.  R,  21  Oalo..  776 

B.108. 

See  Spboul  ob  Sboowd  ApfbaIt— Okdbbb 

HtTBJKCT  OB  BOT  TO  APPBAL. 

[L  L.  R,  21  Calo.,  776,  886 
I  L.  R,  92  Colo,  477 
L  K  R,  94  Oalo.,  489 

See  StrpBBTHTBKDBiroB  OF  Hioh  Coitbt   * 
— Cinij  Pbomdusb  Cobb,  a,  622, 

[L  I.  R,  21  Calo.,  986 
L  I..  R,  23  Calo.,  798 

See  Valfatioit  Op  8tTrp— APPBAIB. 

[L  I..  R,  18  Colo.,  667 
1. 1..  R,  28  CalcL.  7SS 

Special  Judae,    Juriediatioii  of 

—Ptbltottiuin  of  record-ofrialkti—Btmyal  Ten- 
ameg  Aet,  tt.  BS.  lOS,  10e.-~Tb.eTe  h  nothing  hi 
i.  108  of  the  Bengal  Tenancy  Act  which  Ihnita  the 
jnriediotion  of  a  Special  Jndge  to  deal  only  with 
matters  of  objection  taken  after  publication  of  the 
reo(»d-of-righti.  DuBSA  Csabaf  Labkab  h.  Habi 
Chitbb  Dabb  L  L.  R.  21  Oalo,  621 


lU— AhY   for 


poeseiiiim,  and  a  enit  is  brought  for  the  reoovery  of 
r«t  Jdt  such  eLoeee  land,— ffe(rf  that  inch  a  suit  U  a 
roitfw  arrears  of  rent,  and  is  not  barred  under  i.  Ill 
of  the  Bengal  Tenancy  Act,  as  being  a  suit  for  alter- 
■titni  of  rent  within  the  mauiingl  ot  el,  (a)  of  tliat 
•edion,  mwely  beoause,  robseqnent  to  the  aocnial  of 
the  «nt,  thse  have  been  settlement  prooeedhigs  under 
the  Act^  and  the  land  has  been  measured  in  connec- 
Hon  therewith.    Bakiait  Alil  e.  Ahias  Au 

[1 1>.  R,  20  Calo,  808 

".Uft 

See  BtOHT  o»  OootrpANoi— Aoqtjibitiok 
OF  BiSHT— Pbbbor  bt  whom  Biohx 

KAY  fiB  AOQUIBKD. 

ex.  Ii.  R,  86  Calo.,  646 
8  O.  W.  N.,  886 


lizcdbyGoOt^Ic 


PIOEST  OF  CASBB. 


a.  lao,  aub-fc  i—Bteord  of  propria- 

toi'i  laud  at  priiMe  land — enmitdi  for  dettr^in- 

i»S  land  to  bs  pritate — Evidenae. — In  enacting 
milM.  (3)  of  ».  120  of  Itbe  Beng»l  Tenancy  Act, 
the  Legiilatare  had  before  it  the  iittempta  which 
might  be  expected  oo  the  part  of  luidlordi  to  fnu> 
tnte  the  intention  of  the  Legiilatnre,  a>  aiserted  in 
the  dmft  Bill  laid  before  the  Goaniil  tor  coorider- 
atJon,  to  eitfoid  the  occupancy-righta  of  tenants 
before  the  meaenree  then  declared  to  be  in  contem- 
plation became  law ;  and  therefore  the  paitienlaT  date, 
the  2nd  day  of  Uarch  1888,  the  date  on  which  the 
draft  Bill  wai  pnblithed  in  the  Qeatttt,  and  le«ye 
wat  obtaitied  to  introdnce  the  Bill  into  the  Conncil, 
was  declared  to  be  the  latest  dato  on  which  there 
thoold  be  free  action  on  the  part  of  tamindan  to 
awert  their  private  rigbfe,  lo  aa  to  prevent  the 
aecmal  of  Bpe<nal  tenant  rights.  From  the  wording 
of  that  ■nb'aectioii,  it  wa«  intended  that,  in  deter> 
nuning  whether  land  is  the  private  land  of  the  pro- 
prietor, regard  ehoold  be  had  to  any  declaiation  made 
before  the  2nd  StMoh  1885  by  the  landlord,  and  com- 
mnnicated  to  tlie  tonanta,  in  respect  to  the  rewrration 
of  the  proprietor*!  right  over  t^  land  as  hi*  private 
land :  the  wco^  "  any  other  evidoice  that  nuiy  be 
produced "  in  tint  sab-WcUen  mean,  thcretcre,  any 
other  evidence  tending  in  the  Mme  direction  that  may 
be  produced  to  diow  the  aasertitm  of  any  title  on  the 
part  of  the  proprietor  and  conuminicsted  to  the 
tenant  before  that  date.  Niuroin  Chdoksbbittti 
r.  BCKAKT  Natb  Bku     .   X.  Ih  B,,  17  Colo..  466 

L ■  SB.  island  140— i?w(/(7r0OMji«a- 

talirHt  for  illegal  ditfraint. — A  mit  for  compenea- 
Hon  for  illegal  diatraint  nnder  i.  121  of  the  Bengal 
Tenancy  Act  (Till  of  188E}  wat  brought  by  one 
of  two  persons  jointly  entitled  to  the  crops  distcuned. 
Stld  that  s.  140  of  the  Beufal  Tenancy  Act  did  not 
exclude  a  snit  of  this  kind.  Jio-deo  Saraa  o. 
Fadaxatb  Aeik  .        .    X.  Ih  &,  3fi  CkIq.,  fiSfi 

S. DiitrtUiU  bg  a  rtffirttrtd 

proprittor— Suit  for  damage* — Land  RtgittraHo* 
Act  (Bengal  AH  VII  of  1876).  t.  78.— A  suit  for 
ooEopeniation  for  illegal  mttraint  nnder  i.  140  of  the 
Bengal  Tenancy  Act  is  maintainable  only  on  the 
groond  that  the  distnihit  was  made  in  vtolation  of  the 
proviiioni  of  s.  ISl  of  that  Act.  A  tenant  cannot 
deny  the  right  of  a  registered  proprietor  to  distrain 
and  plead  payment  of  rent  to  a  third  person  whose 
name  is  not  re^stered.  HAntncur  Acm  t. 
QoBiTOiKoM  .  .  •  .  1 G.  W.  IT.,  818 
•.148. 


Alb*  framtd  mmder  I.  189  of 

tie  Bengal  Teaaaoj/  Act — Whriher  proMedittgt 
aadtr  t.  lOS  of  ike  Bengal  Tenaney  Act  are 
euile  betteeen  landlord  and  tenant — Cade  of  Civil 
Procedure  (AH  XIV  of  ISSSJ— flsnow  of  judg- 
wteiU. — Proceeding!  under  «.  108  of  the  Ben^ 
Tenancy  Act  are  snits  between  landlord  and  tenant 
within  the  meaning  of  s.  143  by  vhtne  of  the  rules 
flamed  Jundor    s.   18B  of  that   Actj  therefore  the 


proviilons  of  the  Code  of  Civil  ProMdore  relaldng  to 
revisw  of  jndgnunt  are  applicable  to  such  promed- 
ings.  AoxKA  HiiN  Chowsbbt  r,  DnxaA  Camn 
Law  L  lb  B,  B6  Cado.,  146 

[3  C.  W.  IT.,  187 

■.144. 

8aa  Spsotal  ob  Sboovs  AifBAi.— Skaii. 
Caitu  Coubt  Cabib — Rbht. 

[X  II  B.,  Se  Caio.,  849 
4  C.  W.  ZT.,  86 

■.148. 

8*e  8au  lOB  AJtUABi   oi    Bnrt—Ix- 


[I.  I..  B.,  as  Oslo.,  884 


tiff  clainfaoertaintsit  as  payable  in  respect  of  oert^ 
lands  mentimied  m  the  plahit^  and  the  d^endent  denies 
Hie  oeonpatknof  the  lands  at  the  rents  alleged  by  ths 
idaintilt  Imt  admits  that  he  holds  other  lands  at 
diffeTei)traits,the  proper  i«n*  to  be  tried  is  wtiethv 
the  defoidant  holds  the  lands'tetforthinthepUntBt 
tiie  rent  spscdfled.  Having  regard  to  the  prnvUcms  of 
1. 148,  el.  (i),  of  the  Baiga!  Tenancy  Act,  a  dmple  isme 
as  to  whrtW  the  defendant  holds  the  jauaa  set  forth  in 
tilt  plaint  nnderthe  ^^tiC  is  not  nfllmait  Bou 
Chu  Nabia  t.  Shav  Nutah  ICaxohid.  Bakf 
Kara  «.  8xah  Nittabi  Mahoiod 

(law.zr^us 

i    ■   —  Aetigne*  q/  daoree — Tmt- 

teet  appU/ingfor  meeentionfor  btntJU  of  ateignot'i 
*«r,^Che  word  "  asngnee,"  as  used  in  s.  148, 
d.  (A),  of  the  Bengal  Tenancy  Act,  does  not  inclode 
tmstees  who  execute  decrees  under  an  aarignment 
which  is  not  for  their  own  benefit,  bnt  for  the  benefit  d 
the  heir  of  tlia  assignor.  Chhaibata.!  SurSH  c.  Gofi 
Cum  BoTEU  ,  X.  Ii.  IL,  S6  CsOo,  760 

[4  C.  W.  IT.,  446 


The  bet  that  an  assignment  of  a  decree  foiV 

of  rent  was  made  before  the  Tenancy  Act  will  not 
protect  from  the  provinons  of  t.  140  \k\  an  aMgnee 
who  pmoeed*  to  execution  afterward*  i  bnt  eieeQtka 
cannot  be  refaied  where^  beAire  tlkat  Act  came  into 
operation,  the  angnment  had  been  recc^iied  by  a 
Conit  of  axeentlon  Dodas.  28fioftheCirilPTi>eeaiire 
Code.  EoiLiBB  Ceuitdbs  Bot  v.  Josn  Nath  Bot 
[I.  Zb  B.,  14  cue,  880 

4. Bengal  Tenancy  Ast  (VUI 

ofIBaBJ,e.ldB,ol.  (%J~Benidtoree,Meti»menlof, 

reeoveraile  ai  a  civil  dtmand — LandlortFe  intcrut 
verting  in  ike  aitigntt.—Viilem  the  assignee  of  a  rent 
decTM  ha*  the  landlord's  Interest  in  the  laud,  he 
cannot  execute  It,  and  the  rent-deciee  so  aadgned  to  a 
person  in  whcin  the  landlord'*  interest  la  vested  ceases 
to  be  a  rent  decree  and  becomes  only  an  ordinary  dvU 
denwDd  recoverable  under  the  Code  of  Civil  Procednre. 
DxBO  Natb  Dbt  v.  OoLAf  Uohjvi  Dasi 

a  C.  W.  K.,  188 


DigilizcdbyGoO^^Ie 


DIOBST  OF  CASB8. 


"BBXtQAJiTSasrAJSCY  ACT (Vm  OF  1886) 

— continued. 

6.  ' S«nt-deer*e — Vta-m       for 

airtari  of  rvti — Applieatic*  for  execution  Ig  dte 
attiffuei  ofiuah  a  dacrtt — Codt  of  Civil  Froeedun 
(Act  XIV  of  188$).  t.  Wfi.— An  appUwitlon  far 
«zecnlaon  by  tlie  uoznee  of  a  decree  which  wu 
obtuncd  by  a  lancDara  agviut  &  dsfanlting  ttnant, 
tor  tn«»n  of  rent  ithich  accrued  due  between  the 
4>te  of  the  tale  of  the  teoare  in  execntion  of  a  pre- 
TioQt  decree  for  ututb  of  rent  and  the  date  of  the 
amflrmalion  of  mch  wale,  it  barred  by  cl.  (i)  of 
t.  148  of  the  Bengal  Tenancy  Act,  a)  being  one  for 
the  execution  of  a  decree  for  arrean  of  rent.  KiSDVX 
Hon  BiHBura  e.  Subsnura  Nate  Hooexuib 

[LI..B.,S6Cala.,176 


etdun  Code  (Act  XIV  rj/  1882),  :  238.— When, 
after  the  euiiration  of  an  ijara  lean,  an  ijaradar 
aititgni  to  the  nperior  landlord  a  decree  he  had 
obtained  for  rent,  the  transferee  cannot  apply  for  the 


[1  C.  W.  IS.,  684 


&  Title  nH — luMtitiMon  itamp. — A  nut  by  a 
i  perwn  under  cl.  (8)  of  i.  US  of  the  Bmgal 
Tenancy  Act  !■  not  a  title  init,  and  need  not  be 
•tamped  ai  ndi.  Prr  Torttaxix,  J. — Snch  init  i« 
in  the  nators  of  a  nit,  for  an  injnnctton  nnder  the 
Bpedflc  Belief  Act,  or  ebe  a  declaratory  niit< 
JAaiSAXBi  Din  c.  Taotts  Qvasm 

[L  IJ.  B^  14  Colo^  687 

&  Suit  h)  third  party  claim- 
ing rent  paid  into  Court  in  nnt  nit,  imturt  qf— 
Title  iMt.— The  object  of  1. 1«9  of  the  Be^ 
Toiancy  Act  li  to  prerent  tenant*  being  haraued  whca 
diipntei  ariie  between  rival  claimant!  to  the  land  in 


the  qnei&D  of  title  m 


reapect  of  which  the  rent  ia  dne.  _In  a  n 
nncUr  cL  (8"    " 
the  qnei&ii 

andwabtuntbeinjnneUmttindnmenlicBed.  J^fo- 
dambe  Devi  r.  Prafap  Oft«M,  7.  X.  A,  14  Cole., 
BS7,  Tofared  to  and  expUned.  EimiirmKiu,  n, 
Ooouixiaxn  .   L  L.  B,  17  Calo,  8S8 

■.  IBO—JdmUlioaqfrtntduetoland' 

lonL— &  lEO  (4  tiu  Bet^l  Tmancy  Act  ii  highly 
pimd  In  Hm  character,  ^d  eaiinot  be  pnt  in  force 
•ndnit  m  drfasdant,  nntew  he  hat  uttmtionally 
admitted  money  to  be  dne  and  haaniA  paidh;  and 
and  adniadmrnnit  be  In  the  action,  Undorthe  dr- 
cwutaDCM  of  thli  cseeg  It  waa  hdd  tlwt  tiie  de&ndant 
bad^ldenoniohadmiaikin.  Ali  Asunun  E&bsab 
«.  Bkpik  Bkkui  Bou     .  I.  lb  B^  so  Cftlo,,  SOB 

— - — ■•ua 


lI.Z..B,U<We„UIT 


Set  Spboial  ox  Sboobs  Ap^uii — Obsbbi 

BUBJBOT  OB  HOI  TO  APPBAX. 

[L  ^.  XL,  IS  Calo.,  107,  2S1 

I.  U.  B.,  16  Cftlo.,  688 

I.  Ii.  B.,  SB  Calo..  571,  B71  note 

1C.W.  jr.,  687,711 

2  C.  W.  H.,  2fl7 

L  lb  B.,  87  Calo.,  484 

4  C.  W.  tr.,  368 

— — —  BeTtMional  power   of   Diitrict 

Judge  in  rent  tuiit — Judicial  Officer.— The  word* 
"  Jadicial  Officer  a<  afQreMud,"Bi  ii«ed  in  tbepro- 
Tiao  to  B.  158  of  the  Benfral  Tenancy  Act,  liaTS  refer- 
ence to  the  "  Jndkial  Officer  "  spoken  of  in  cl.  (i)  of 
that  eection  and  to  Bach  officer  only,  and  the  District 
Jndge  haa  no  power  to  revise  decreea  or  orders  pa«ed 
by  a  District  Jndge,  Adi£tional  Jndge,  or  Snbofdinate 
Judge  referred  to  in  cl.  (a)  of  Hie  section.  BUTUX- 
lUlII  SSBYA  V,  IfATHirsA  Dhufini 

[I.  L.  B..  IS  Cftic.,  sn 

B.  166. 


■  Suilforyectment— Notice,  I 

ciency  qf—Omittion  from  notice,  of  requiiitioi 
tenant  to  pay  compemation—Allernafire  reli^.~ 


requisition  to  the  tenant  ta  pay  snch  oompensatlon  ii 
insufficient  to  snpport  a  suit  for  ejectiiient  brought 
nnder  titat  section.  Where  the  suit  was  for  eject- 
ment from  certain  land,  but  the  plaint  ctmtained 
other  ptajers,  namely,  for  a  declaration  that  the 
defendant  had  no  right  to  bnild  houses  on  the  lan^ 
and  tra  ao  injunction  on  hiin  to  remove  house*  he  had 
bnilt  thseon,  and  the  suit  for  ejecbnent  failed  from 
"" "  '"     ~  '         of  the  notice  uodor  s.  166,  the  Conit 


held  tikat  the  plaintijt  was  not  entitled  to  a  declaim 
tion  or  injunction  as  asked  for.     Pbubad  SniaR  v. 


See  Labsloui  aito  TsBAira— CoFBnmr* 

TIOS   OB  BBLATIOnaEIF — AOXKOVIXDS- 
HBBT  OV  TBBAH'OT. 

[L  L.  &.  as  Oalo.,  SH 

1  Ih  B..  96  Oalo..  4S8 

8  a  W.  ir.,  966 

—  fl-isa 


-  Ineidemte  of  tenaneg,  Jf 


to  Aspute  the  validity  of  the  lease  under  wMch 
he  aUeoea  hii  hcdffing,  and  the  Coort  Is  bound 
to  go  into  and  decide  ^at  quesdm  if  raised.  BslT* 
pusbo  Najuzak  Dutx  c.  Nbuh  Csavd  HmniAX 
£I.L.B,UCalQ,efl7 


lizcdbyGoOt^Ic 


DIGEST  OP  CASK. 


S,  Qntition  at  to  himndaria* 

— Standard  neann  of  Ut  dittriet — Eridenc^ 
taletn  iy  a%  Ameen  tmder  t.  J58  of  t\t  iBengal 
Tenancy  Act. — Under  a  proceeding  imdeF  %.  ISB 
of  the  Bengkl  Tenanc;  Act,  in  wMcb  an  enquiry  wm 
directed,  amongst  other  thingd  m  to  the  bonndariee  of 
owUn  plots  hdd  b;  certain  laiyata,  the  Ameen  took 
evideace  m  to  the  standard  meaanre  ol  tlie  district, 
and  the  Court  decided  the  c«m  on  their  eTidmce. 
Seld  that  in  detennintne  the  boimdariea  the  question 
as  to  what  mu  the  stan&rd  measure  of  the  district 
aioee,  and  that  the  evidence  was  rightly  recwved  and 
acted  upon,    Dboei  Saraa  v.  SBosoBim  Sisoo 

[L  I-  B^  17  Oalft.  877 


— Admiuio*  ^  Itnaaeg — tiandlord  tatd  tenant. — 
An  application  made  ooninaUy  iot  the  determinatian 
of  the  ineidoita  of  a  tenancy,  but  snbftantially 
for  the  purpose  of  setting  adde  the  lease  ondra'  whi^ 
the  tenant  came  into  posHsrioni  does  not  come  within 
the  scope  of  s.  158  of  the  Bengal  Tenancy  Act.  Ftr 
Pbtbwhim,  C.J.,  FaiBBEf,  Piqot,  and  Ohobk,  JJ. 
— An  admiseton  of  a  tenancy  in  order  to  give  inris- 
diction  under  s.  1G6  does  not  bring  the  case  witlun  the 
meaning  of  the  section,  the  object  of  the  section 
bein^  to  enable  the  Court  to  ascertain  what  are 
the  mcidents  of  the  eiisting  arrangement  between 
a  landlord  and  hie  tenant,  and  not  to  enatJe  the 
Conit,  in  effect^  to  make  a  Dew  contraot  for  parties 
between  whom  do  contract  nas  in  eiirt«nce  at  and 
before  the  date  of  the  application.  Far  Nobbib,  J, — 
ITbe  ^e  construction  of  the  application  was  a  qnea- 
tioD  for  the  determination  of  the  IKrision  Bench. 
DxBBinj&O  ECIUB  BUHBOFASSTA  e.  Bhvtxbdbo 

Kabais  Dutt  .    L  Ii.  B^  10  Calth,  188 


ttnaitU—ToTm  of  pttiHo»~Trotadmv.-^.  IBB  of 
the  Bengal  Tenancy  Act  does  not  anthoriie  one 
•milicatlon  being  n^de  against  a  nnmber  of  tennre- 
bolden  having  separate  and  distinct  tenures.    The 


I.  L  B..  ai  oaio,  eoa 

6. Apptteafion  for  eaioaos- 

mtnt  of  r^tt  w&nt  *o  ssHZesMaf  froaeedtngt  art 
t»  opvaHo*-—'^"  Court,  in  dealing  with  an  applica- 
tioD  nndar  s.  168  of  the  B«Dgal  Tci^ancy  Act,  cannot 
faif  a  decree  for  enhancement  of  the  rent.  Wh»e 
therefore  a  landknd  seeks  to  enhance  the  rent  of  his 
ttoant  when  no  eettlemoit  iwoeeedingi  are  going  onj 
he  mnit  insUtnte  a  nit  ftw  the  purpose  and  cannot 
do  so  by  means  of  an  applieation  onder  a.  1G8. 
BunHVAB  PiBaBAS  SiKSH  v.  Btbta  Eoix 

[L  li.  Bq  ai  Oala.  807 

e. Timtrt,  Ineidontt  qf—Ap- 

pliaation  ayaiiuf  loau  tmtamt  teUii^f  hep  or  mor* 


two  or  more  tenancies  held  by  the  same  tenant. 
Qolap  Chaud  SowlaJcha  v.  AiXmlotl  CKatlttjet, 
I.  L.  a,  ai  Call.,  e02,  referred  to.  Beld  further 
by  Baitsbjzb,  J„  that  by  virtue  of  s.  647  of  tha 
Civil  Procedure  Code,  the  prorisions  of  that  Code 
may  be  applied  to  all  proceeifings  under  the  Bengal 
Tenancy  Act,  so  far  as  they  can  be  made  aroli^Uet 
and  therefore  the  inconvenience  re«iltiue  bum  the 
proceeAng*  becoming  complicated  b;  the  ^cluibm  ot 
more  tenancies  than  one  in  an  applicaUon  under 
a  1E8  may  be  obviated  by  fblknnng  the  conrae 
preacrihed  by  i.  46,  Civil  Procedure  Cods,  nai^r 
Fratad  v.  £bkir»llah,  I.  L.  M.,  17  AIL,  106  • 
L.  S.,  Hi  I.  A,,  44,  itiferred  to.  DunroxAHAiH 
BoT  CaowDBaz  e.  SoxxiNDBA  Natb  Box  Cbdw- 
SBBZ  .  .    L  Ii.  B.,  94  ObIc,  187 

[1  O.  W.  ir,  S3S 

7. Trai^ftTabUiiy    qf   1u>ld' 

i*g,  qnation  ai  to — RoiOi  ^id  Ig  raiyatt  a»  iold- 
i»g  at^aeent  landt — /a^wry  aadar  i,  I5t^  nbjeet' 
matiar  of. — The  question  whether  the  holding  of  the 
defendant*  il  transferable  cannot  be  gone  hib)  tmdcc 
b  168  of  the  Bengal  Tauncy  Act.  Where,  In  a  ^o* 
ceeding  und^  e.  168  of  the  Bengal  Tenancy  Act,  the 
Conrt  sent  the  case  to  the  CoUea&r  for  the  purpose  ot 
a  local  inquiry  with  a  view  to  detenmne  the  mattoa 
referred  to  in  that  section,  and  it  was  directed,  amoiw 
other  matters,  that  the  Bevenne  Officer  shonld  find  oni 
what  may  be  the  rent*  payable  by  raijat*  holding 
lands  in  the  vicinity  ot  a  nmilar  aeacaiptim, — Baii 
that  the  Bevenue  Officer  ought  not  to  haTe  Erected  hk 
inquiry  to  the  qneation  mmHoned  abovei  bat  the 
inquiry  ghould  have  been  directed  to  find  out  what 
was  the  rent  that  was  being  paid  by  the  particular 
defendants'or  bad  previoudy  hem  ptud  by  tliem. 
FuBVi  Bai  e.  BuvaaiDavA  Snrsa 

[S  O.  W.  W,  IS 

«.ieL 

Sat  BioM  loB  Abbiaxb  o>  Bbit— I>- 


n.  ih  B.,  aa  oaio.,  884 

X  I-  B..  as  0»lo^  854 
L  It.  B.,  84  Calc,  68^  746 

BLie9tl8& 

Saa  Sai«  is  EZBOvnoB  oi  Diobbb— Sir* 
xnrs  ABiDB  Salb — Qxhbbai|Ca»u. 

[8C.W.ir,888 

8. 187. 

Saa  Saxb   xa   Abbbah  ob  Bsbt— Ib. 

ovHBBixOBg  ,  X.IbB.,a8CWa,S84 

[LI..B..a4  0ala,74S 

L  Zi.  B,  as  Oalo,  6B1 

4  a  W.  ir,  888. 7S6 

■.M8. 

S§a     BAJM     JOR     AXBBIBB     OB     BlBV— 

BiOBT*   un>   LiiBniTiBa    ov    Pvb> 
L  Zi.  B.,  81  (Mo,  Ue 
-  ■.  170— iJwree  fbr  mt  UMdtr 


OMtnflf  foOtpainKS  ofAet  VUX  tff  laag—ittmf 
ml  Ol0m*CoM«liiMvmJi^(X^aKJ,  •.  «.— 
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DIQKBI  07  CASES. 


(    8M    ) 


BiaraAi.  vssascy  aot  (vm  or 

ie66)-n>irf<'m<ed. 
Befen  tlia  Beng»l  TtoMaej  Act  of  1SS6  came  into 
opmtion,  »  draw  for  rent  wm  obtitlQed  nndeF 
Bengkl  Act  VIII  of  1869.  After  ths  Bengal 
Tenancy  Act  of  ISSfi  liad  beccms  Uw,  the  tcnancr  in 
iMpeet  of  -wiieh  the  rent  had  beoams  dne  wb« 
attached  in  eiecntion  of  nch  decree.  A  dum  vaa 
■abarqaaitly  pat  b  to  the  attached  propert;  by  a 
third  penoD,  wliich  claim  wai  duallowed  as  bdng 
forbidden  hf  a  170  of  the  Bengal  Tenancy  Act 
of  I8&B.  Stld  tlut  the  p^vinoni  of  the  B«aga] 
Tenancy  Act  of  1886  were  appUeable  to  the  pmoeed- 
bgi  In  exeeotion  I  the  term  *<  pnceedinga  "  in  (.  e  of 
Act  I  of  1868  not  including  procee^gi  In  excevtkin 
after  deeree.  Dn  VutAJH  Dtrrx  r.  NutBHDBA 
KBUHSi.  .    I.  Ii.  B.,  18  Calo.,  967 


tioiial  eo-thartr — Arrtart  qfnmt  ofitparaie  ihare. 
— An  attachment  of  a  tenure  or  holding  in  ezecntion 
of  a  decree  obtuned  by  a  fractional  eo-iharer  for 
arrran  of  the  rent  of  bij  aeparate  ahara  it  not  ench 
an  attachment  a«  i«  oontewpUted  by  a  170  of  the 
Bengal  Tenancy  Act.  Bim  MasRUB  Bat  v.  Jaod 
AliSibou  .    I.  Ij.  B^  17  CBla,  seo 

Stt  Sasisab  Bmout  r.  Ebibbha  Chuitiiis  Nath 
[X.  I-  B.,  9a  Calo.,  987 

8,  ___ _ _  and  a.  ISS—Ileeret  for 

rtnt  obiained  hy  tmt  of  tixtral  co-tharert,  Bfftet  of 
SxtaUion—Claim—Jitackmnt— Civil  Pre- 

ctd*n  Cod*  (Act  XIV  of  1882J.  :  278.— Where  a 
decree  for  the  entire  rent  of  a  tennre  ii  obtained  by 
one  of  Hveial  co-iharen  by  making  the  other*  party- 
detcndanti,  and  ii  necoted  by  him  nlone  and  the 
defanhing  tenure  ii  attached,  no  claim  by  a  third 
penon  under  n.  278,  Civil  Procedure  Code,  to  the 
attached  property  ii  maintainable  by  Tirtae  of  l.  170 
of  the  Bengal  Tenaocy  Act.  The  decree  hat  in 
thii  eaie  the  Mme  tftect  ai  if  the  decree  hai  been 
obtkined  by  all  the  cc-ibaren,  and  t.  188  of  the 
Bengal  Tmancy  Act  hai  no  application  to  a  caae  like 
the  preient.  Chvbska  Siehab  Patsa  r.  Hakjbib 
L8  C.  W.  IT.,  886 

^    Civil  Proetdun  Coda  fAct 

XircflSSaj,  I.  ara—Claiwh  Mm»tai»abilit„  of. 
— 8.  170  of  the  Ben^  Tenancy  Act  it  confined 
to  clum*  to  the  teunn^  and  not  to  cUnw  adrene 
to  the  tennre  and  in  vUch  the  nature  of  the  qneftbnt 
lo  be  tried  ii  whether  the  property  elumed  it  part 
of  the  tennre  or  not.  jAOABimiBV  CBAnoPAHaiA 
e.DM»i7PAi,  .    4  0.  W.  IT.,  784 


6.  Citiil     Proeedttrt     Codt 

(Act  ZIVoflBW), ».  srS^Claiwt,  ifaintaioaUlily 
tif—AttaeAment  of  dtfanlti»g  (eiw re.— Where  hi 
ezecDtion  of  a  decree  ii.t  ureart  c(  rent  the  defanlt- 
ing  tennre  Ii  attsched,  no  claim  under  a  273, 
C^Q  Pri  eednre  Code,  ii  munUinable,  whether  the 
claim  I*  to  the  tennre  or  adverw  to  the  tenure. 
ICaebcl  Axxkd  r.  tubbh  Das  Hazba 

[4  a  W.  N..  739 
— - — --  S.17L 

Stt  Sau  tob  Abbbabs  ov  Bm— Iif. 
CTNBBAvoH  .  L  L.  B.,  94  Cale.,  587 


BxiiraAii  T-ssAJSUY    ACT  (vm  or 

1888)~co«{i'iMtei/. 
•.178. 

8m  AfPBAiH- Obi>ibi. 

[LI..B.,91C«lo.,8fti 

8aa  LiioTAncnt  Act,  abi,  178. 

[L  Z-  B.,  94  Oalo.,  707 
Sea  Sfboiai,  ob  Sboohd  Affbal — Obdbbb 
■ITBJlOt  OB  BOT  to  Apfbal. 

[L  Ii.  B.,  S4  Oalo.,  707 

8al»  far  arraart  of  real — Pur- 

ciait  by  btnamidar  for  j»igm»ni-d«btor — Sal* 
void  or  TOidabU — SuU  lo  ttt  aiidt  taU — Propar 
Court  to  deeida  MiAather  tale  i\o»ld  Hand  or  mot.— 
Where  a  sale  takei  place  under  the  Bengal  Tenancy 
Act  b  execution  of  a  decree  for  arrean  of  rait, 
and  the  purchaser  it  found  to  be  a  mere  benamidar 
for  the  ladgmenMebtor, — Held,  in  a  tuit  to  tet  atide 
the  aale  on  that  ground,  that  on  the  wor^g  of  a  178 
the  Bale  waj  only  roidable.  and  not  abailutely 
void ;  that  lection  iMvei  it  in  the  dlaeretion  at 
the  Conrt  to  ut  aaide  the  eale  or  not  at  it  thinka 
fit.  Under  that  tectton.  t)ie  proper  Court  to  deter- 
mine whether  the  nle  ahould  ttand  or  not  it  the 
Court  that  held  tbe  eale.  Qotal  CJnnmjR  Kitba 
•.  Bax  Lal  QoaHAor     .    I.  Ik  Bq  91  OalCi  664 

— . ■■174. 

See    Co-tHABiBt— Okvbbal    Biqhih   a 
Joint  Pbopibtt. 

[LI-B.,  99  Oalo.,  800- 

See  EZBOunoK  oi  Dbobkb — Bmcr  oi 

CsAROB  OI  Law  fsbdiho  RxaonnON. 

[I.  L.  B..  99  Calo.,  787 

See  Baxb  fob  AaaiAaa  or  Bnr — SBrma 

AtlSB  Sa!.!— Obhbbal  Cabbb. 

[L  I..  B.,  98  Calo.,  898, 890  nots 
-  Act   OTiating   imw   riyhte. 


implication,  have  a  retrotpectlre  effect.  Said, 
accor^gly,  that  a  jiidginent-debtor*t  right  under 
e,  174  ci  the  Bengal  Tenancy  Act  to  tet  ande  t, 
nle  did  not  kvail  where  the  aale  wai  held  in 
purmauce  of  a  decree  the  eiecntion  whereof  had 
been  applied  for  before  that  Act  came  into  operation. 

liAL     MOEDK    UUXBBJBI    V.    JOQIITDBA    ChITBSIB 

Ror.  Boin>icALi  CHcmiaB  Gbosai^  r.  Bakxau 
DuTT  I.  Ii.  B.,  14  Oalo.,  686 

%  ,     ExeoufioH     applied     for 

after  paatiwg  of  Act  VIII  of  1885— Oaeree  being 
pravione  to  tka  Aet— Bengal  AH  VIII  of  1869— 
ConelruetioH  of  ttatute. — A  nle  in  execution  of 
a  decree  paued  under  Bengal  Act  VIII  of  18R9, 
execation  having  been  applied  fbr  after  Act  YIII 
of  1S8G  had  ccme  into  force,  cannct  be  aet  Hide 
under  e.  174  of  the  latter  Aci  Prindple  of  Lal 
Mo\n<i  Mnkerjee  v.  Jagendra  Cknitdar  Soy, 
I.  L.  B.,  14  Cole.,  838,  applied.  Uzib  Ali  r. 
Bav  Eoxax  Shaba  L  Z,.  B.,  ID  Oalo.,  888 

8.  Judgmant-dabter,  Meaning 

0/,— The    word    "  judgment-debtor "    at    naed    in 
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BIQBST  eV  CASKS. 


BENGAL    TENAITCT    ACT    (Vm    OF 
1886)-con;.B«eii. 

8.  174  of  Att  VTII  of  188E  dnw  not  inclnde 
s  traiuiFeree  or  aasignee  frnrn  a  jadgment-debtir, 
bnt  murt  be  construed  rtrictly  aa  roforriojt  to  a 
ind?mentMlebtor  alone,  Bajbhdro  Nahaih  Bot  r. 
Phudy  MosDut    .        .    L 1..  a.,  15  Calo.,  483 

4. Tenure   told   in   expcidion 

of  a  decree  for  eeitrt—Eent,  Definition  of  Beimal 
TrnaiK^  Act,  a.  S,  el.  5— Bengal  Cen  Act  (Bengal 
Ael  IZ  iif  IS80J,  g.  47.— S.  174  of  the  BenpcJ 
Tenancy  Aft  u  applicable  to  the  caae  of  a  tenure 
or  holding  sjld  by  the  landlord  in  eiecntion  of  a 
decree  for  arreare  of  ceesea  due  thereon,  although 
■.  174  is  not  specifically  meotionedin  b,  S,  el.  6,  u  one 
of  the  KCctSoni  to  which  the  extended  deflnitiona 
of  rent  is  applicable.  KtSBOBI  Mohitn  Bor  r. 
Sabopakibi  Dahi  .    1  C.  W.  Nq  30 

B.  Kai  E.lBa^Sam»ff  atid* 

iale—"Deem,"  Meaning  of. — The  wnrd  "  decree,"  in 
■.  174  of  the  Bengal  Tenancy  Act,  no  doubt  primarily 
refera  to  the  decree  of  which  eiecnlJnn  !■  »anght 
for  ;  but  if  in  the  meatitinie,  that  it  to  say,  before  the 
tale  \t  actually  held,  the  decree  of  the  first  Court,  of 
ithich  execution  nai  applied  fori  ii  mo^ed  in  appeal 
in  hvonr  of  the  jad^ent-debtor,  then  necnauily 
"the  decree"  rnnst  be  the  decree  of  the  Appellate 
Court.  So  where  a  decree  for  rent  waa  paiied  by 
the  first  Cnnrt  on  the  llth  January,  and  In  eiecation 
of  the  decree  the  defanlting  tenure  was  B"ld  on 
the  Bth  June,  but  in  the  meantime  the  decree 
hud  been  mndifiiid  by  the  Appellate  Conit  on  the 
18th  iifi,y,—H'td  that  the  judgment- debtor  could 
BFt  aiide  the  gale  by  depoaitiog  within  !iO  day*  from 
the  date  of  sale  the  amount  covered  by  the  decree  nf 
the  AppplUte  Court,  together  with  a  Bum  eqn»l 
tn  five  per  cmtam  of  the  pnrchasi^monev.     Baisi 

SinoE  r.  BuAHTi  Mabtoh  8  C.  W.  TS.,  231 

6.  Froctading  in  execution  of 

dteret—Applieation  for  execution — Ciril  Procedure 
CiJ>f«,i8S3.».  647.— A  proceeding  under  B.  174  of  the 
Bengal  Tenancy  Act  la  not  a  proceeding  for  the 
eiecntion  of  a  decree;  it  may  be  a  proceeding  relating 
to  the  exrcutinn  of  a  decree,  but  it  doei  ncit  crme 
within  the  Eiplanstion  to  a.  r47  nf  the  Civil  Procedare 
Code  as  beiiuf  an  applicatinn  for  the  ejreatinn  of 
a  decree.    Subk  If  akain  Lall  r.  Gobokb  pROfiAD 

[3  C.  W.  TS.,  344 

7.  Depoiit,  Nature  of—Poteer 

to  nf  aeid*  tale, — The  depniit  onder  a,  174  of 
(he  Tenancy  Act  must  he  of  anch  a  nature  aa  to  be  at 
once  payable  to  the  partiea.  and  a  Court  has  no 
power  to  act  aaide  a  aale  nndpr  that  aection  nnleas 
the  judgment- debtnr  has  complied  atrictly  with  its 
proviiiona.    Bahim  Brx  r.  Ncsdo  Lat,  Gohbami 

Ct  Xi.  B.,  U  Gala..  3ai 
8. Nature  of  depotil  re- 
quired,—A  depoait  nnder  i.  174  of  the  Bengal 
Truancy  Act  moat  be  aneh  aa  the  decree-holder 
may  draw  ont  at  once  ;  a  depoiit  not  made  payable  to 
the  deree'holdeT  until  a  certain  event  had  happened  is 
not  a  good  depoait  within  the  meaning  of  that  aection, 
SeAZOTB  t.  JOtUIDBA  HOHTX  Tagohe 

(1  C.  W.  IT.,  188 


'  HEiNaAIj    'TUttfAITOT    ACT    (VIJLI   OV 

WBHi-coiUinned, 

9. — Salt  for  arreare  of  rent — 

Depntit,  EMtention  of  lime  far,  when  Court  it  eloied. 
— Where  a  tenure  t»  add  fur  arrcara  of  rent  under  the 
Bengal  Tenancy  Act  of  leSE,  the  judgment-debtor, 
ander  a,  174  of  the  Act,  may  apply  to  have  the  nie  aet 
aalde  on  hii  depositing  In  Coar-  for  payment  to  tlie 
decree-holder  the  amount  recoverable  under  the  decree 
with  cotte,  and  for  payment  to  the  pnrehaier  a 
ium  equal  tn  5  per  cent,  nf  the  purctiaae  money ;  and 
if  the  Court  be  cloaed  on  or  before  the  last  day 
of  the  period  limited,  the  judgment-debtor  may 
pay  the  said  aum  Into  C  mrt  on  the  finrt,  day  the  Conrt 
re-openti  notwithatanding  the  abaence  of  expresa 
proviaion  to  tbat  effect.  SHOOaHis  Bhdbait  Budbo 
D.  OoBiKD  Chcnvib  Bot    L  L.  B.,  IS  Calo.,  831 

See  Pbabv  Hoevh  Aior   t>.   AncirDA    Cbabait 
BiBWAi  .      1.  L.  R.,  18  Calo..  681 

10.  — —  Ammnt  of  depotit  pag- 

able  ioBorreetlg  calculated  by  an  officer  of  the  Cottrl 
—Sale  for  arrtari  of  rani.— The  judgment-debtor 
withiu  Wi  days  from  the  date  of  sale  depouted  In 
Court,  nnder  a.  174  of  the  Bengal  Tenancy  Act, 
the  amount  which  had  been  alculated  in  the  oAce  of 
the  Hnnaif  aa  the  amount  payable  under  the  aectiOD. 
Subsequently  on  ita  being  diacovered  that  the  amouot 
wai  abort  by  a  imall  sum,  the  calculation  being 
incorrect,  the  Hnnaif  held  that  the  provialana  of 
the  aecUon  had  not  been  complied  with,  and  pawed  an 
order  confirming  the  sale.  Held  that,  when  the  ' 
amonnt  payable  by  the  judgment-debtor  under  a,  174 
bai  been  calcalatad  and  lettled  by  an  officer  of 
the  Crmrt,  and  when  that  amonnt  has  been  paid 
into  Court,  an  order  aetting  aude  the  lale  mnst 
be  niade  by  the  Court  as  a  matter  of  right.  The 
order  of  the  Mnnaif  confirming  the  sate  was  therefore 
without  jurisdiction,  and  mnat  be  act  aalde.  UasAH 
LaUi  r.  Kasha  Fbbshas  Sirsk 

[L  !•.  B.,  18  Calo.,  856 

See    Maebool    Ahmbs    Chowdbby    c.    Baslb 

9ABEAK  Cbowohbi  L  I,.  B.,  35  Colo,,  608 


IL  - 


-  Application  to  t 


tale  for  arreart  of  reni—Depoeil  of  decrtttU 
atitonnt  iaeorreotly  oalimlated  bg  minielerial  offieari 
of  Court — Effect  of  dtpoiit  without  a  prayer  in 
txprett  temu  to  tei  atide  the  tale — Challane — 
Praetiet. — The  judgment-debtor,  within  thirty  day* 
ftotn  the  date  of  sale  of  his  holding  for  arroui 
of  r«it,  dep-iited  in  Court,  under  j.  174  nf  the  Bengal 
Tenamiy  Act,  the  decretal  amount  by  a  cballan 
endirsed  by  the  chief  ministerial  officer  of  tba  Coart 
eiecuting  the  decree.  Subsequently  it  was  diacoveerd 
that  the  amrmnt  waa  abort  by  9  pies,  which  the 
judgment-debtor  forthwith  paid  in,  mating  np  the 
deficiency,  and  preaented  a  petition,  praying  that 
"  the  execution  caae  may  be  declared  aa  finally 
cloaed,"  but  without  applying  in  eipreas  terms  to 
have  the  sale  aet  adde.  Said  that,  under  s.  174 
of  the  Bengal  Tenancy  Act,  the  Court  was  bound 
to  aet  aaide  the  sale,  notwithatandina  that  the 
applicant  ^d  not  in  expreaa  terms  bsk  for  that 
relief.  tTgrah  Lall  v.  Badha  Perthad  Singk, 
T.L.  B,,  &  Cat'..  9SB,  referred  to.     Per  AlCBBK  AM, 
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DI0B8T  OF  CA8S8. 


to  taTe 


BEZrOAZi    TSCSAJSOY    ACT     (VUI    OF 

ISSoy—conlitmed. 
J, — The  &ct  of  bia  depoaitiag  Um  110011111  ma  « 
■affident  indic»tii>D  of  bis  intention  to  teek  tlie  relief. 
Per  MAOPHHB8O11,  J,— Thfl  challfto,  which  Bctd  ont 
tha  pnrpoM  of  tbe  depriit,  igay  be  ivgtu^ed  u  a  loffl- 
cient  vpl><^ion.  Abdul  Latip  Moo.'4SHI  p.  Jjldvb 
CaiXDU.  MiTiES  .         .  L  H  R,  35  C«la,  218 

la. ^ J»rUdvttio»      of     Civil 

Cimi— Civil  Frooednn  Codt  (Aet  XIV  of  1883), 
1. 11 — Rigkt  of  ntit  to  >et  ande  talt  for  amar»  of 
riU — JHpotit  in  Coitrt. — No  mit  i>  nuintuiuble 
"  t  ntle  nnder  the  provigiMii  of  t.  174 
1  TeiuDcy  Act.  The  right  nnder  the 
Te  ft  Mle  Kt  ande  ii  not  an  •bitraet 
right  which  c»n  be.  enforced  by  lait  &g:Kiiut  an; 
particnlu  penoo>  but  is  a  r^ht  to  c^l  npon  a 
Judge  to  Mt  aride  »  nJe,  and  on  bis  refaul  to 
prccecd  in  rerinon.  KaiLkeo  EoaR  r.  Rasrv 
N^TH  Saxih  SuraH        .    L  Ii.  :&,  18  Cole,,  481 

18. Civil     Proeedun     Code, 

1883,  ».  tm-^Btpotit  madt  B#  yiirfjiii»nf-d»*(or.— 
8.  S9S  of  the  Cude  of  Gril  Procedure  do«B  not  apply 
to  a  deport  made  by  the  jndeiDent-debt<  r  under  i .  174 
of  the  Bengal  Tenanej  Ai^  Bieabi  Lal  Pal  t. 
QofAL  Lal  Sbal     .  .     1 C.  W.  IT.,  600 

B.17ft 

Stt  Salb  W)B   Abbbabb   Of    Bbhi — Iv. 
oirifBBAiiDiB     I.  Ih  B.,  22  Calls.,  S64 
■.  178. 

Sat    IlFtlBBBT — HlBOSIlAinOlIS     Cabbb — 

Abxbabb  Of  Rbst. 

.     [LIi.  B.,  24  0slo.,  87 

X  Zl  B.,  86  Calc.,  130 

I.  L.  B.,  26  CbIo.,  816 

8  C.  W.  Bf.,  87 

8  C.  W.  S.,  IM 

Ste  Cabbb  uitdbb  Lahdlorii  and  Tbm- 

Aire — FoBmrcBB — Dbhiaii  o»  Titlb. 
Set  EiasT  OF  OooDPAiroT—AcdTnaiTioii 
01  BioBi — Uosb  or  AcQiTiBrnOK, 

PL  L.  B.,  24  Caio.,  272 

L.  B.,  23  I.  A.,  1£8 

Set   Emht     o?    OoocPAiroT— Tbabbfbb 

or  KiaRX     .    I.  U.  B.,  28  CaJa,  427 

[I.  L.  B.,  26  Calo.  184 

-  Mighi  of  occupancy— Agrtamettt 


rttinettms  rtght  of  occupowy—S^iU  ptndiitg  whtn 
Jffl  eatKt  i»iofcret.~-8.  178  of  the  Bengal  Tenancy 
Act  (Act  VIII  of  1885)  hai  no  application  to 
miti  ioRtitnted  before  the  date  on  wluch  that 
Act  came  Into  fbree.  Sa  where  a  landlord  laed  to 
eject  a  tenant  w]i)  h»d  executed  a  wleoamah  agree- 
ing to  hold  the  land  in  auit  ti  r  a  iprcifled  peri -d 
at  a  apecified  rent,  and  providing  that  the  landl  rd 
waa  to  be  at  liberty  to  enter  on  the  Undi  at  the 
eipiry  of  the  peri  d,  and  tbe  mit  wai  in^tnted 
on  6th  October  1886,  and  where  it  wai  fcnnd  that  at 
the  date  of  the  Klenamab  the  tenant  had  aeqnired  a 
right  of  occupancy  with  reipect  to  i:me  of  the 
Undi  in  taiti— ir«;if  that  the  teuut  wai  not 
entitled  to  the  bmdlt*  conferred  by  1.  178,  d.  1, 


nb-el.  (J),  of  the  Beng»I  Tenancy  Act,  but 
wat  liable  to  be  ejected.  Hobbbowab  Pbbbbad 
Nabadt  SnrsH  r.  Bbbobabar  HAHia  Hohishwab 
Pbbbkas  Nabadi  Saan  v.  DDBBtm  RAtrr 

[L  I..  B.,  U  Oalo..  621 


1. 178. 


Sta  Cbss  L  I..  B..  16  CbIo,  828 

[Li:..B,S8Cala.,6U 

saw.Tr^eoa 

Set  Intbbbbi—Uibcbllaitbodb    Cabbb — 
Abu  ABB  o>  Beht. 

[L  lb  B.,  36  Calo,  ISO 
8  C.  W.  K.,  87 


Set  Bight  ov  OoouFAHor— AcQininiioii 
OB  BiSEi— MosB  Of  AoquiBmoif. 

[t  Ii.  a,  17  Calo.,  898 

■.181. 

Ste  Sbbviob  Tbvubb. 

[I.  Ii.  B,  96  Gala.  181 
S.188. 

Set  BlOHT  01  OOOTTAVOV— Tbutbvbb  OB 

BiaBi    .  L  L  B,  28  Calo^  17d,  427 

[L  L.  B.,  26  Calo..  184 

~ ■  B.    184    and    sob.    Ill,    part  I| 

art.  8 — OerMpanev  rait/at^Suit — lAmilaiion. — 
The  mit  mentioned  in  t.  184  and  ich.  Ill,  part  I, 
ait.  8,  of  the  Bengal  Tmiancy  Act,  18S5,  meam  a 
mit  by  an  orcupuicy  raiyat  aa  mcb,  that  ii,  an 
occnpancy  raiyat  claiming  a  right  of  occupancy  oa 
atrainit  bii  landlord.    Ch17SSEB  Kibbobb  Day  aliat 

HlTEHOBl  DBY  v.  BAJ  KiBBOU  SfoZOKJlAB 

[L  L.  R.,  15  Cal&.  460 
B.188. 

See    SuFKBivTBiniBKci    OT   Hisb  Corsi 

— CmL  PBOOBBirBB  CoDB,  1882,  a.  (128. 

[L  Ii.  B.,  16  Calo.,  47 

Co-i^arere,  Suit  by~Par-  ■ 


appliea  oi 


liei.S.  ISS  of  the  Bengal  Tenancy  Act  appliea  only 
to  inch  mattera  w  a  landloTd  ia,  nndei  the  Act, 
anthoriied  or  rpqnired  to  do ;  there  ia  nothing  in  that 
Act  which  reqnirea  or  anthorizea  a  landlord  to  me 
therennder  for  aireari  of  rent.  One  of  aeveral  joint 
landlorda  ia  competent  to  me  for  the  entire  rent  dne 
from  a  tenant  making  hia  co-aharera  portiea  to  the 
mit.    Pbbk  Chabs  NoBKrB  if.  Mokbhoda  Bbbi 

[L  L.  B.,  14  Calo..  SOI 
Dkbbk  Cbuhdbb  Bot  t,  "Sktnt  Hulliob 

[I.  L.  B.,  14  Oalo.,  208  note 

■  Suit  for  rant^'Co-tkartrt, 


A  Diatrict  Judge,  in  deciding  a  rent-anit,  held  that 
i.  188  of  the  Bmgal  Tenancy  Aet  prchibtted  the 
Coort  from  entertaining  the  mit  in  tbe  frrm  in  which 
it  bad  beec  framed,  and  thci«tDre  diamiiaed  the 
nuL  Seld,  on  an  application  nnder  a.  e£3  of  the 
QtU  Procadnra  Code  to  have  the  judgment  of  the 
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( 


) 


DIQEST  0?  CA8B8, 


<    I 


) 


HBOraAX.    TENAI7CT    ACT    <Vin    OT 

laSBy—emtimitd, 
IHftrict  Jndge  let  uide,  tbtt  the  IMitrtct  Jndge  had 
acted  in  tiie  eicwUe  of  hii  joiiidiction  illegally. 
ioMmnch  aa  ■.  18B  had  no  application  to  the  cue.  and 
tbat  bii  decin'^a  most  be  w^  aiide.  Prem  Ciaitd 
Iftukur  T.  MoithoHa  Dtbi,  I.  L.  S.,  14  Calc,  SOI, 
Mid  Umeih  Chunder  Boy  v,  ITanr  MulKek,  I.  L. 
B.,  14  Calc,  303  nolt,  fnlHned.  Amir  Saltan 
Xkaa  T.  Sheo  Batii  ^iityA,  /.  L,  S.,  1  Cale.,  S  ,  L, 
B.,   11    1.   A:   337,  di«tingui»hed.    JnaoflunDHD 

[L  I..  B.,  IB  Calo.,  47 

8.^ a 

JoiiUlawiiordt  .  . 

§ereral  joint  landlerdi — S^fuiai  hj/ joint  landlord! 
to  join  in  nek  application,  Efftet  ^.—ka  applica- 
tdon  nnder  i.  168  of  the  Bengal  Tenanc;  Act,  18SS, 
cann''t  ba  made  by  mie  of  aeTeral  joint  landlarda. 
S.  18S  of  the  Act  reqnlre«  that  such  as  application 
■hculd  be  made  by  all  the  landlrdj  acting  together, 
and  it  ii  not  a.  raHicient  crmpliance  vith  iti  proTiiioaa 
to  make  the  landlrirds,  who  refnie  to  inin,  partie*  to 
the  proceeding*  nnder  s.  158.  Chnni  Singh  t.  Sara 
Mak'o,  I.  L.  B.,  7  Calc,  633,  Kali  Chandra  Sinjh 
T.  Bujkiihan  Bhvddro,  I.  L.  S.,  11  CaU.,  61B, 
Baihbthan  Mukerji  v.  SakU  Snndan  Bati,  I.  L. 
S.,  11  Calc,  644,  AMid  Sotuin  t.  Lall  Chand 
Moilan,  I.  L.  R.,  10  Cale.,  36,  Prim  Chand  Ifntkur 
V.  Meithoda  Dibi,  I.  L.  &.,  14  Cale.,  301,  and 
Joffohundhn  FaHnei  v.  Jadn  Ohou  Alkmlhi,  I.  L. 
S.,  IB  Cale.,  47,  referred  to.  Hosibb  Ali  aliat 
Dmnm  v.  Akiib  Bai      I.  Zj.  R.,  17  Oftlo^  588 

4.  Coiiartrt—8uit  for   en- 

hanctmnt  of  rent  or  for  additional  rent — Joint 
iandlordt. — Havinfc  r^ard  to  the  pmviiioni  of 
(,  186  of  the  Bengal  Tenancy  Act,  ISBG,  where  two  ot 
more  penrau  are  joint  proprietor*,  they  moit  all  join 
in  bringing  •  mt  for  enhancemoit  of  rent  oi  for 
kddiUonal  rent.  Gvai  llakotn»<i  t.  Moran,  I,  Ii.  B.i 
4  Calc,  96,  referred  to.  Oopu  CEiraiiu  D4I  s. 
UiUBH  HiMHK  Cbowsbbt 

[I.  Ih  B.,  17  Cala,  680 

B. XjeHmenf,  nil  fbr—Co- 

tkartn— Joint  landlord:— 6.  IBS  of  the  Bengal 
Teiuney  Act  of  1885  ii  no  bar  to  a  nilt  fcr  ejectment 
by  me  nr  two  joint  nrnen  whm  the  init  ii  brnght 
under  the  contract  law  on  a  breach  of  the  eonditiini 
of  a  leaae  bjr  the  tenant.  Babipsu  Dbbi  e.  BtM 
Chvbx  Hm  I.  Ii.  B.,  18  Calo.,  641 

6.  -■ ■ Zandt formed  if  drying  up 

of  bkil  or  tnarikSnitfoT  ihara  of  nete  landi  and  for 
mttttmtnt— Suit  for  poitenion  of  whole  of  land  and 
for  aiie*tment.—Tiie  principal  defendant*  held  a  hold- 
ing nnder  tbe  pItdntUh  and  thdr  eo-*h*m«.  Snbee- 
onmt  to  the  creation  of  the  original  holding,  defen- 
dMti  took  poMnrion  of  certain  laud*  by  grachial 
•nerrttchment.  Platntifh  bronght  a  nit  forreoovoy  of 
their  ■Iiare'of  the  encrcsched  land*  or  for  aMetvuent 
of  tent,  and  made  their  co-«lukreri  partiet.  Stld 
that  it  wBi  altt^ether  a  new  holdinfri  and  the  roit  that 
wonld  be  aMeued  npon  that  wonld  be  a  new  rent  in 
reapect  of  the  new  holding,  and  a  fntt  for  the  aMcai- 
moit  of  rent  li  not  an  act  Uut  ii  autborfied  by  *.  158 


BinsraAL  tbitakct  act  (vm  or 

iaab)—eo*tinned. 
of  the  Bengal  Tenancy  Act,  and  >.  G2  wai  ant  applic- 
able. PremCka»dNa,tnrT.Mek,kodaDvbi,I.Z. 
B.,  14  Calc,  201,  Umeik  Chunder  Boy  t,  Naiir 
Mnlliek,  I.  L.  R.,  l^Calc,  303  note,  and  Jnga- 
inndiu  Pattnrk  T.  Jadn  Okoie  Alkmhi,  I.  L.  S.,  IB 
Cale.,  47,  referred  to.  But  whtre  a  cc-ahwer  laod- 
Inrd  claim*  for  Ichai  p^unrirm  with  an  alternative 
claim  for  rent,  not  merely  of  the  additinnal  land  found 
in  pn**nai'>n  rf  the  tenant*  over  and  above  the  Undof 
their  own  bilding,  bnt  in  mpect  of  the  entire  quantity 
of  land  fonnd  In  pcairsai'-n  of  the  tenant*  indnding 
the  land*  of  their  eld  h-Idingi  Beld  a.  G3  of  the 
Ben^  Tenancy  Act  applied,  and  *.  ISSwrnld  bat  the 
maintainability  of  inch  a  *nit  at  the  inxtance  of  a  co> 
*harcr  landlord.  Qopal  Cknndtr  Dai  v.  Umtik 
Sorbin  Ckondkrg.  1. 1,.  B.,  17  Calc,  695,  relied  on. 
EaivsAKAX  Absvl  Haiod  t.  Homm  Eavt  Biha 
[4  O.  W.  IT.,  606 

7. Dterlt  for  rent  obtained  by 

only  lome  ofco-tkarer  landtordi — Sate  in  execution 
of  luek  decree  of  oeeupaneg  holding  not  tranifer- 
ahli  by  emtom. — A  decree  for  rent  obtained  by  Mane 
of  certain  co-iliarer  landlord*,  and  not  by  the  whcle 
body  of  them,  i*  not  a  decree  nnder  the  Bengal 
Tenancy  Act  Prem  Chand  Il»tini-  v.  Moiekode 
Debi,  I.  L.  B.,  14  Calc,  301,  and  Jagotnndkn 
PaHnct  V.  Jadn  Gheii  Alkniki,  I.  L.  B.,  15  Calc, 
47,  ref  ened  to.  Aa  otcnpancy  holding  which  1*  not 
tisnifeisble  by   cnitom,  as  alio  the  interett  of  tl 


Skikdar  t.  Gopi  Xantk  Skaha,  I.  L.  B.,  S4  Calc. 

8B6,  referred  to.     DVBaA  Chasah  MAmiAL  v.  Kadi 

Pbaeasxa  Saujlb  .        ,  1. 1..  B.,  as  Calo.,  797 

8  C.  W.  IT.,  B66 


Joint  landlord*  —  Tnuire, 


Bengal  Tenancy  Act  apply  to  a  init  by 
a  mennlyof  several  jiiot-landlnrdatn  enhance  the  rent 
of  a  tenure,  whether  *nch  tennre  was  in  eiiatence  at  the 
date  of  the  pcrmaoent  *ettlempnt  or  n'  t.  and  preclnds 
■nch  a  Bnit  bring  farrnght.  The  pUlntiita,  nh-i  wrr* 
•ome  only  of  the  coahaicn  i-i  a  lamindari,  institnted 
a  suit  to  enhance  the  rent  of  a  tennre  within  the 
lamlndari  and  to  recover  thrir  share  of  tlie  rent  at  the 
enhanced  rate  fur  a  gpecifled  peri-d.  Of  the  tennre- 
bolden.  ■'mie  were  co-aiiarcr*  of  the  plaintiffa  in  the 
Esmindari,  and  the  remainder  were  ui  t  Intereated 
therein.  It  wa*  admitted  that  the  pl^ntifta  collected 
their  share  of  tlu  rent  of  the  tenure  separately  frrm 
their  crinharers,  wbn  were  sharers  in  tlie  tenure.  Tlie 
pUntifl*  alleged  that  they  had  requested  the  latter 
to  join  them  in  instituting  the  lult,  but  that  they  ha  I 
declined  to  do  *->,  and  they  acerrdingly  made  tlinti 
def«Ddants  in  tlu  tait  Held  that  the  pUntifh  could 
not  nu^tain  the  mit,  having  regard  to  the  providons 
of  *.  ISS  of  the  Act  'Iheterm  ■' joinl-htndlords"  in 
that  section  must  be  taken  as  iuclnding  all  oo-iharcrs 
nnder  whom  a  tenant  holds,  whether  such  ao-«harer* 
collect  thdr  quota  of  rmt  from  the  teoaitt*  jointly  or 
lepaiately.     Prem  Ckand  Iftuknr  v.  ilokihoda  Deli, 


l,zcdbyG00*^lc 


mQBST  OF  CASES. 


(  w  ) 


/.  L.  S..  1*  Cala.,  201,  Oopal  Chwtdtr  Oat  t. 
CmuA  Harai*  CkouMr^,  I.  L.  R.,  17  Calc^  e9B, 
tniBni  MadHtib  Boy  v.  Jaod  AH  Sircar,  I.  L.  B., 
17  Cale.,  B90,  letarrA  to,  IlAi.u)aiB  Saba  r. 
Bhidboi  SnnsBi  I.  Ii.  B„  19  Cftlo.,  608 

9.  Joint  londlordi — Arraiya- 

mt»tioithjraetioiialeo-tharert,  Efttetof — Saparatt 
Uitamejf,  Croatia*  of.  -  Wbers  k  tcnvit  dm  agrerd  to 
mll.WLnecf  levenl  cc-thuvr  Undlordi  i>  de&l  with 
bim  u  if  be  were  hi)  awn  tenant  irithuat  an;  rapfd 
to  the  iatcnits  of  tha  ether  oa-abaren,  the  e&ct  u  to 
create  *  tepante  .t«iuuicT  oudcr  ntch  fractbnsl 
co-ibanr,  and  i.  184  cf  tha  Bengal  Tenancy  Act  ii 
inapplicable  to  toch  a'eaae.  Oopal  Chttwier  Bat  y. 
VtMnh  Narain  Choadirg.  I.  L.  B.,  17  Cale.,  $95, 
diitiiigiiiahed.  PlNOHAltAlr  Biinsji  «.  Bu  £iimas 
Ovu         .  .   L  L.  R.,  le  Cala.,  810 

\0.  Co-thmnTt — Saii  bg    ont 

co-tkartr  enlUltd  to  eoUaat  rtnt  leparaltls,  for 
additional  rvtifor  la*d  brouffki  mndtr  eullivation, 
pagahU  i»  («m«  of  Itatt^  Joint  landlordt — Suit 
far  rtnt — Collactio*  of  rt»t  ttparattlg. — A  tenant 
heldlQt  bighaiof  Undnndera  kabnliat  granted  by 
three  j<»nt  Undlorda,  which  provided,  inter  alii,  that 
rent  naa  to  be  paid  at  the  rate  of  Bl-8  per  Uaha 
in  respect  of  B  btghae  mly,  and  that  the  nm^nmR 
Hi  bigliai,  wluch  were  then  quculttmble,  thonld, 
when  they  became  fit  fcr  cnltivation,  be  aaaeiied  with 
rentatthe  Mnu  late.  One  cf  the  cc-ebarers,  who  wm 
admittedly  entitled,  nnder  arrangement,  tu  o^Ikct  hii 
ihare  of  the  rent  tepantely,  inititnted  a  mit  agaiurt 
the  tenant,  ji  ining  hii  a,-iharen  aa  defendant!,  to 
recnrer  arrears  cf  hi*  ihare  cf  tha  rent  fi.r  a  apccific 
period,  and  claimed  to  be  entitled  to  recover  rent  in 
nipect  of  the  whcle  19t  bigbaa,  on  the  allegation 
that  the  lit  biahai  had  then  bectme  fit  fcr  cultiva* 
tijn,  and  were  therefore  liable  to  be  aMened  with  rent 
at  tiie  late  meotioncd  in  the  kaboliat.  The  tenant 
objected  tti«t,  having  regard  to  the  proviuona  of 
t.  laS  of  the  Bengal  Tenancy  Act,  the  nit  wanld  net 
lie  at  the  hutance  of  the  plaintifl  alone,  Xtld  that  the 
>uit  did  lie.  It  wa*  clearly  nit  one  ita  enWcement 
of  rent  in  the  eenae  in  wUch  that  term  ia  n«ed  hi  the 
Bengal  Tenaocj  Act,  nnr  wa«  it  one  for  additional 
rent  for  eiccH  land  witfab  the  nn^ntng  of  ^  f,i  of 
tliat  Act,  and  ai  the  plaintilt  was  entitled  to  ccllect 
hia  ibut  of  the  rent  aeparately,  there  w»«  no  rearm 
why  he  ihonld  not  be  entitled  to  claim  aeparately 
t)ie  rent  payable,  not  np^n  any  freah  adjuatment  of 
the  rent  mooniiitent  with  the  continoaace  cf  the  old 
tenancy,  bnt  upon  an  aacertaiDment  of  the  rent 
payabig  in  acccrdaoce  with  the  trnna  of  the  original 
letthkg.  Q%ni  Mohamad  *.  Mara*,  I.  L.  B.,  4 
Calo.,96,iid  Gepat  Citinder  Dot  y.  Umath  Sarain 
Ciotodliry  I.  L.  R.,  17  Cale.,  896,  a«tingniihcd. 
BAlt     CaiTWBB      CKDCEXUtTTTT      r.      OlBIDBCX 

Dun  .     L  L.  B.,  19  Cala.,  76fi 

11>  Bmit  Jjf  eo-tiarar  for  rent 

pajfailt  tinder  /armaoflaate—SitHbg  o%»  ofiaxeral 
jalnt-laniUrd*.-  FUlntifl.theoc.pbuntift,  defendant 
No.  1,  and  ether  peraana,  who  alas  wer*  detondanta. 
beU  a  tcnnrei  nnder  wUob  defendant  No.  1  held 
ap  «>4«i>t<niire.    FUotUt  bronght  tUi  enit  for  the 


BXZraAL    TEfSTAHOY    ACT    (VIII    OT 
188j)— urmti'fMMif. 

whole  of  the  rent,  claiming  only  his  own  ihare  of 
it,  makiof!  thcoe  c(!.<barerB  defendante  who  did  net  jrin 
aa  plaintifts.  Ihi*  term<  of  the  defendant'!  p  ttah 
were  that,  the  whle  if  the  landa  bEing  br..ugbt 
nnder  cnltivati  n,  the  landlords  w<  old  be  at  liberty  to 
mettaure  the  land*  cf  the  ganti,  and,  if  the  land  be 
funnd  greater  in  quantity  ttian  lEO  bighaa.  the  tenant 
wcnld  pay  rent  at  the  rate  cf  10  annaa  per  bigha. 
The  landa  bring  funnd  greater  than  the  Mid  quantity, 
the  pluntilt  prayed  f  r  a  decree  fi  r  rent  at  that  rati 
f  r  the  wb  le  area.  The  defendant  pleaded  ta/er  ^If'd 
that  the  pUntifl,  aa  a  fractional  iharer  in  the  land- 
Ifid'a inteKrt, ccnld  net  *ne  him  alcne.  Betd  tliat 
the  tnit  wa*  maint^nable  at  the  instance  of  tha 
pluniiff  al^^ne,  and  that  it  wa*  net  a  nit  lo  alter  the 
rent  nnder  the  provision*  cf  i.  62  cf  the  Bengal 
Tenancy  Act.  Bam  Chnnder  Ckukrahntfg  r. 
airidknr  Snti,  I.  L.  R.,  if  Cala..  ?6B,  relied  npon. 
Gopal  Chmtder  Dot  v.  Utitttk  Narain  Chordiry, 
I.  L.  B.,  17  Cole.,  695,  diaUngnished.  DnrrAKiiri 
Da«i  «.  BxouauioN        .        .  3  C.  W.  IT.,  885 


la,- 


BigM  ^f^aolional  i 


ikartrto  maintain  a  tnit  for  ankancemant  qfrtnt — 
Agreemtnt  uith  frar^ionid  ao-iKartr  to  pay  rant 
ttparattly,  Bffoct  i^— Joint  landlordt, — A  frac- 
tJonal  BhKrehoIder  cannct  bring  a  snit  for  enbaocnnmt 
of  rent.  Dnder  the  provision*  of  a.  1S8  of  the  Bengal 
Tenancy  Act,  where  there  are  aevcral  jcint  laiidlordi, 
they  mnst  all  join  Sjf  bringing  a  antt  for  enhancement 
of  rent  i  an  agreement  in  a  kabniiyat  by  one  tenant 
to  pay  an  enhanced  rent  to  n  me  of  the  landl  rdi, 
if,  on  meaanrement,  the  jama  of  hia  ji  t«  ii  Increased, 
does  n't  create  a  right  to  maintain  nch  a  anit  by 
those  landlords.  Snch  a  snit  cannot  be  br^'mght 
otherwise  tlian  nnder  the  term*  of  the  Bengal  Tenancy 
Act.  An  agreemait  by  a  tenant  with  arme  of  seveiid 
jtjnt-landlrdato  pay  hia  share  of  the  rent  separately, 
does  Qot  create  a  separate  tenancy.  Oopal  Chnnder 
Dot  v.  Unteth  Sarain  Choadhry,  I.  L.  B.,  17 
Calo.,  696,  and  Hon  Charan  Bon  v.  Btmjit  Singh, 
I.  L.  B.,  25  CaU.,'917  note:  1  C.  W,  N.,  031, 
approved  of.  Panchanan  Banerjee  v,  Bc^  Kumar 
Onka,  I.  L.  B.,  19  Cale.,  160,  and  Trjandn  Ifarain 
Sinah  V.  Bakai  Singh.  1.  L.  S.,  83  Cale.,  658, 
distmgniihed.    BuDA  Nath  Db  Sabka*  o.  Iuk 

CL  I..  B.,  86  Oalcu,  917 

8  c.  w.  zr„  44 

Hau  Ceaxas  Bou  v.  BAXjn  Smaa 

[L  I-  B.,  26  Calo.,  917  not* 
1  C.  W.  K.,  £81 


18. Partition    of   tiiatai, — 

Jeint-Iandlord*.—^  tennre  was  held  nnder  a  lamin- 
dari  which  crif^nally  formed  <  ne  entire  estate,  Tha 
catate  was  enbaeqnnilly  parldtioued  by  the  revenite 
anthnritae*  into  fi-nr  several  estates.  The  rent 
of  the  tennre  was  thereapon  all<  tted  proportii'n* 
ately  to  each  of  the  fonr  eatatei  tlnx*  formed, 
although  the  land  fonnlng  Uw  temin  ranafaied 
nnfivicbd.  Is  a  inlt  tat  enhancement  of  tha  Rut  of 
the  tenure  bronght  by  the  pn^rietw'  of  nme  of 
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tfae  t^iei,—Keld  that  tlie  dicct  of  the  partition  of 
the  pfcwmt  ertate  wm  to  cro&te  upsnte  anil  ^stinct 
teDora  out  of  the  crigioal  Bingle  tenure  under  tlie 
pr  pritt.in  of  e»cb  of  the  eetntM;  th&t  the  pr  - 
^et  It  of  the  Bereral  eatatea  were  ni.t  j  int  UadVrdi 
of  the  tODure  withia  the  meaning  of  g.  188  nf  the 
Bengal  Tenancy  Act,  and  that  therefoie  a  gnit  fur 
cnhaacsmetil  of  rent  wmild  lie  by  a  proprietor  of  one 
of  the  egtatea  in  regpect  of  the  rent  all  tted  ta 
W*  eitate.  Barat  Soondurea  Debia  v.  Someeroodeeu 
Taloolcdar,  22  W.  R.,  530,  and  Sarat  Scoitdaiy 
IMhea  V^Anand  Mohun  Surma  OhMttact,  J.  h.  S,., 
a  Calc,  273,  follDired.  Hbk  Csaro^L  Chov- 
SEBT  V,  Eau  FBAUiraA  Bh&sitbi 

CL  ii.  B^  ae  caio.  ess 


14.- 


JoiiU  lamdlordi — Suit  for 

apportUmmtnt  qfrtnl  and  for  »pliUi»g  a  jama— 
Frama  of  tatt—eartiti-Arreart  of  rent.— 9,.  1B8 
of  the  Bengal  Teiunc;  Act  doea  ntt  pr.hibit  i<^iat 
laadliTdi  fn-m  ceating  to  be  joint,  or  preclade  them 
fr^m  auing  for  thdr  ahaiei  of  the  rent  wparately, 
when  tbey  liave  ce&aed,  or  iTiah  to  cpaae,  tn  be  joint 
landlord! ;  ft  vided  that  the  Boitl  are  b:>  framed  aa  to 
free  the  traiaat  from  all  farther  liability  to  any  one 
sf  tbeoL  When,  theref  re,  the  pltuntiSa,  who  are 
4f  int  landl-rda,  have,  m  gnitg  teparately  inrtitnted  by 
tbem  ^ainrt  the  defendant  tenant,  aiked  ftr  app:,r- 
tionment  of  rent  and  icr  recjrery  of  rentg  due  on 
mch  app^nii  inment,  and  all  the  parties  intereAed 
have  beoi  made  partiei  to  the  initR,  there  ii  no 
naajn  why  the  plaintifb  iboald  n:t  have  the  rent 
appcrtloned ;  and  the  apportionment  may  take  place 
in  reapect  both  of  the  arreari  alleged  to  be  dae  and 
the  tatttre  rent.  Bajfiaiih  Uirm  e.  Ekasasi 
Bio  .  .  .  .  1,  L.  H.,  37  Oalc.  479 
[4  C.  W.  IT..  448 


18.- 


t  «id  63— 


.  !tof  a  hdding  within  the  tenure  independently 
4f  hii  co-sharen.  Staiu  Chakui  HuniAL  v.  Saix 
MoiiiH  .    ■     .        .    law.  IT,,  415 


BBNOAL    TBS&JSCT    ACT    (Vill    OV 

^aa6)-amtin*ad. 

— 0.106. 

Set  BsaSAL  BsaituTioir  Till  o?  1819. 

[L  L  B.,  17  Cftlo.,  16S 

L Boli.  Ill,  art.  9— X™«aiio»— 

Suit  for  amart  of  rent  at  exctiw  rale.— la  1865  the 
plaintifF  sued  and  obtained  a  decree  for  payment 
of  additijnal  rent  fur  eiceu  land  held  by  the  de- 
fendant, and,  on  the  29th  March  1877,  inititnted 
anijtber  init  ogunxt  the  defendant  fnr  Ichaa  powcaidon 
of  newly-accreted  lands,  or,  in  the  alternative,  for  an 
auevmmt  of  rent  thereon  according  to  the  tenna 
of  the  defendant's  kabaliat.  This  suit  vraa  dismissed 
ontheZSth  Jnneiasiibut,  on  appeal  to  the  High 
Court,  this  decisioo  was  reversed  on  the  11th  May 
1883,  and  bhas  p.sseasbn  was  girrai  to  the  pluntiff. 
On  appeal,  the  Privy  Council,  on  the  21th  July  1886, 
reversed  the  decree  for  thoa  po«««slon,  and  declared 
the  plaintifF  entitled  to  a  decree,  filing  the  oztcot  of 
the  excess  lands  and  assessing  rent  therefor  in  terms 
of  the  lubnliat,  such  rent  to  be  payable  imni  and 
after  the  S8th  March  1878,  and  remiUlng  the  ease 
for  a  finding  as  to  the  extent  of  the  excess  lands. 
The  Snbordinate  Jud^e,  to  whom  the  case  waa  re- 
mitted, gave  the  plaintiff  a  decree  on  the  >(lBt  March 


1S37,  the  plaintiff  instituted  a 
rent  frr  the  years  1S78  to  188rt,  and  for  rent  at 
the  old  rate  plus  the  excess  rent  fur  a  porti:.n  of 
the  year  1897.  Seld  that  the  sait,  sa  far  as  the  rent 
for  1878  to  1883  was  cunconed,  was  barred  by  limita- 
tion. HcBBO  K[iiu&  Obobb  v.  Kali  Ksihhsa 
TuAKiFB  .    L  Ii.  B.,  17  Calo.,  SSI 

2.  Limiiaiion  for  reiU-nUt — 

Seat  payable  under  a  leate — Begirtertd  Uate. — 
The  Bengal  Tenancy  Act  (VIII  of  1886)  preseribei 
one  peri  .d  of  limitaticai  for  all  snits  ftr  rent  brought 
under  its  provisions.  Art.  a  of  the  third  schedule  of 
that  Act  includes  a  suit  to  recover  airevs  of  rent 
payable  under  a  lease,  and  there  is  no  £stinetion 
as  to  the  form  of  the  lease  or  as  to  whether  it  it 
registered  or  not.        Uneih    Chunder    Mundut     v. 


16. 


■    Suit   Jbr    datnagei    foi 


cutting  down  tree*. — A  suit  for  recovery  of  doniaees 
for  vine  of  trees  cut  down  by  a  tenant  is  maint^n- 
able  at  the  Instance  of  one  of  several  joint  landlords. 
Ebisixsb  ScroaA  t.  Sasbi?  Cbasah  Lobab 

[a  a  w.  N,  so 

■.  189,  Boles  made  under— 

See  Lahslosd  and  Tbn ant — BnomNT 

— NOTIOI  TO  BDIT, 

[X.  Ii.  B.,  37  Calc  774 

a  a  w.  K.,  las 

8»e   SUFBRIBTBUDriOB   OP    HlOH  COBBT— 

CiTiL  Pboobscbb  Codb,  a.  e:'2. 

[X.  I-  B.,  as  Gala,  783 


Mad..  76,  distinguished.  Ibwaki  FBBaHiD  Naaajh 
8A.m  t<.  Cbowdt    .        .    XIbB..17  0ala,4de 

8> ~  and  s.  184 — Liailalion — 

Suit  for  rent  on  regiitered  contracU.—^'xiU  tor 
rent,  founded  on  registered  contracts  in  respect  of 
lands  subject  to  the  pr.ivinong  of  the  Bengal  Tenancy 
Act,  are  giivemed  by  the  limitation  provided  in  that 
Act.     Macebbzu  r.  Mahokbd  Ali  Ksan 

[I.  L.  B.,  18  Calts.,  1 


ipecilJ  1imitati:>n  provided  by  art.  i,  sch.  Ill  of  Che 
Beni;^  Teoancy  Act,  is  not  applicable  to  a  registered 
lease  granted  for  building  pnrp-tes  and  for  establish- 
ing a  coal  depSt,  such  lease  not  being  one  for  ogrienl- 
tuTol  or  hortteultural  pni-potes  within  the  meaning  of 
thabAct.  BAVtSAiTJ  Coal  Absocuiioh  v.  3n>oo- 
HASH  Gbmb  .        .    L  Ii.  B.,  19  Galo.,  4Sft 
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BBJSQAL    THNAHCT    ACT    (VUl    OP  f 

lB86)—eci»tiinied. 

6. Iiimitation — Bengal  Ten- 
ancy Act  (VllJofl885J,  t.  lSi-S%it  /m-  arreart 
oj  rent— Bengal  Regntation  VJII  o/18lS.—k  luid. 
lord,  tu  recover  urtara  of  r,  nt  (or  the  yna  1291  B.S. 
from  the  patBid&r,  lMi:i\  »  pttitiviu  on  the  lat  Byuck 
1^9a  U^ith  ipril  lb91)  iu  the  Curt  of  the  Coilict  i, 
nuder  tbe  pr.ituiun*  uf  Be,^uUti  n  VllI  uf  1819, 
prayiug  ftr  (he  wle  of  the  patui  Calukh.  The  talukh 
«M  sold  And  was  porchutd  by  the  luidli.rd  on  the 
lit  Jejt  1298  (Uth  May  ISSl).  llie  whule  of  the 
urean  not  braog  realized  by  the  •olc-prcceedi, 
the  bndlurd  bronKht  an  actLn  ui  th«  14th  Mav  1891 
for  the  baUoce  of  the  patui  rent  to  the  eod  of  1397 
B.S.  (l^Oi  April  la9l).  The  defence  was  thit 
the  luit  wai  barred  by  limitstioD,  Held  thst  the 
mit  was  governed  by  the  pruvuiona  of  the  Bengal 
Tenancy  Act,  n.  IM  and  ach.  Ill,  art.  S  (i)  i  the 
ptrkid  of  limitation  in  a  gnit  for  rent  provided  by  that 
article  ia  three  years  from  the  Uit  day  of  the  Bengali 
ywr  in  which  the  arrear  fatU  due,  and  ■>  in 
thU  CMS  the  arrear  fell  dne  in  the  Bengali  ymr 
1297,  which  ended  an  the  12tb  April  1891,  and 
the  luit  was  not  ccmmenced  mitil  Uth  May  1894, 
more  than  three  years  from  the  laat  day  of  the 
Bengali  year  in  which  the  airear  fell  due,  it  was 
barred  by  limitation,      Bcbita    Hon    Dabbeb    v. 

BDXIU  MOTI  CZOmHCXAKI 

[L  I,.  B.,  38  Oalo^  ISl 

8. Limitafion    Act   (XV   of 

1877J,  te\.  n,  art.  116—Tenun-holdei^Tran^er 
ofFroperls  Act  flV  of  1881iJ,t.  Ii7,— In  a  snit  for 
rent  for  a  period  of  lii  years  by  an  ijaradar  npun  the 
buis  of  a  kabniiat  allied  to  have  been  executed 
by  the  predecresor  of  the  defendant,  it  wae  c^intonded 
fbr  the  Bret  time  before  the  Appellate  Curt  that  the 
Bvit  wai  barred  by  limitatiun,  boing  one  for  rent  fiir  a 
period  of  m„re  than  three  yeus.  It  was  funnd 
that  the  land  vaa  not  let  ont  for  agricnltnral  or 
horticultural  parpugci.  Jleld  that,  inaamuch  ai 
the  land  waa  not  let  out  for  agricultural  or  hurticol- 
tural  purpoMt,  Uie  Bengal  Tcoancy  Act  did  ni^t 
apply,  and  therefore  the  tult  waa  not  barred  by 
lunitation.    Uiuuo  BiBi  r.  Miboked  Bojabi 

[L  li.  R,  37  Calo.,  205 
4  C.  W.  H,  76 


(  Jbr  arreari   <tf  rent 


n  tha  landl^tl,  but  art.  110  of  the  aecond  ache- 
dnle  uf  the  Limitation  Act  appliei  to  luch  a  anit. 
UoEBRDBO  HtTH  Eaj^Hibbb  r.  EoiLAaH  Cbanhbi. 
DoaiiA  ....    iCW.  M,e06 

1.  BOh.  m,  art,    Z—Limilation- 

Snil  bg  ocenpancg  raigat  to  recover  poeiettion  from 
tretpaeirr,  limUatian  for.— Alt.  8,  ach.  Ill  of  the 
Bengal  Te-  aocy  Act  (Act  VIII  of  1£85),  relatei  to 
nita  brought  by  an  cceupancy  raiyat  againat  hia 
landlord  and  not  to  a  anit  brLUght  againit  a  tlurd 
party  who  i>  a  trispaaaer.  BxjUAViniB  Bibbb  o. 
Amoo Bbfabbe  .  l.Jj.'B^lB  Cal&,  917 

S.  £lti(  bg  ocompaneg 

raijfat  to  r'  ■-..■.■, 


EENOAL    TESASCY    ACT    (VIII    OF 

IBasy—contiiiMed. 
landlord—  Qvetfion  of  title— Fateeiiori/  euite — 
Sfngal  Aet  fill  of  1869,  ,.  27—Limilation.~A. 
■ait  by  an  iccupanry  raiy^t  t»  ric^ver  p  aacaai^n  c.f 
land  I  f  which  hi  has  been  disp  aaisscd  by  hiilaudl  rd, 
in  Bhich  the  title  i  f  the  teiiaut  ia  deni.d  and  pat  in 
iaaue,  ia  guvemed  by  the  apicial  ptri  d  i  f  limitation 
prescribed  by  the  Bengal  'lenancy  Act,  ach.  Ill,  ait.3, 
namely,  tw.i  yeara  fr. m  the  dute  cf  diap  aatsai.n. 
It  waa  intended  by  that  enactment  to  provide  ftr  all 
anita  to  n-oover  pi  anwi  □  Lf  land  brought  by  an  <  ccn- 
paocy  raiyat,  and  t..  limit  the  peril  dp^e^i  ualyall  .W(d 
by  the  Cinrta  fur  Buita  t  J  recover  ptaaeaekn  by  reaaon 
of  a  title  set  up  and  provided  by  the  plaintiff,  and  net 
to  provide  only  for  Euita  of  a  pocseaacry  nature  inch  at 
were  previonaly  dealt  with  by  a.  W  of  Bengal  Act  VIII 
of  iBti9.  SaiubwaIi  Dabi  v.  Hobita£u«  Chvoixb- 
BUTTi  I.  K  B„  16  Calo.,  741 

Liaitafion—Ben' 


gal  Tenancy  Aet,  i.  ISi—Snit  for  potiei 
oeeupaneif  raijfo^.— Having  regard  to  the  provinooi 
of  1. 184  of  the  Bengal  Teutncy  Act,  16B5,  the  period 
of  limitation  for  a  suit  for  the  recovery  of  land  by  an 
cccupancy  raiyat  ia  two  yiars,  aa  prescribed  by  art.  8, 
ach.  Ill  of  the  Act.  Saratnati  l-aii  v.  Btritarun 
Chnekerbutti,  J.  L.  S.,  le  Cale.,  741,  felkwed.  E*»i- 
sHAif  Bbadxa  r.  Bah  Ky»AB  Dn 

II.  L.  B.,  17  Calc,  626 


a  tenant  etttled  iy  landlord.— kA.  3  of  ich,  111  tt 
the  Ben^  Tenancy  Act  (Vlli  (.f  1885),  prcacribing 
a  limitatit^n  of  two  years,  ia  nit  reatncted  to  suits 
against  the  landl:  rd  ahne ;  it  applies  to  a  auit  brcught 
against  a  tenant  with  whcm  the  land  waa  atttlcd  by 
the  laadl<  rd,  Samjanee  Bibee  v.  jimoo  Beparee, 
I.  X.  £.,  15  Calc,  Bl?,  and  Chunder  Kithore  Dei  v. 
Rajkiikure  Moztmdw,  I.  L.  £.,  IB  Cale.,460,  distin- 
guiahed.    Bbxka  Sikoh  v.  Kakcbbbs  Siksh 

[L  X..  B^  S4  Calo.,  40 

5,  — \L;mUai,on-l)ie- 

poieeeiion  by  landlord — Foiieiiion,  recortry  of,  tail 
for — Oernpancy  raiyat,  nit  for  recovery  of  poi- 
tenion  ty,  ayainel  a  landlord. — The  aprdal  limi- 
tation of  two  years  as  laid  down  in  the  Bengal 
Tenancy  Act  dees  not  apply  to  a  caae  where  an  crcn- 

KQcy  raiyat  is  dispcasessed  fn^m  bia  hrlding  by  his 
idlord,  not  aa  a  laiidlcird,  but  aa  a  repn  sentative  of 
the  persLna  whrse  right,  title,  and  intereat  he  has 
purchased.     Abhoi  Cbitsii  Uooxsrjib  r.  TiTcr 

[2  C.  W.  H,  176 

6.  ■■  — -  -  —         Limitation — Dtlpof 

lettion  by  a  landlord  fh>m  oocvpaney  holding. — 
Where  the  plaintiff  pnrchaacd  an  (ccupani'y  h-lding 
at  an  anctlcn-aale  in  ixccution  of  a  mr  rtgsge  decree 
agunat  an  cccupancy  raiyat  and  aaed  the  landli'rd  to 
recover  ptaeariin  of  the  aamc,  although  plaintiff  had 
never  been  in  actual  pviaaion  at  all,  and  hit  prede- 
craaor  bod  beca  ijected  frim  preeraaion  by  the  land> 
lord  of  the  cccupancy  b'lding  more  than  two  yeara 
before  auit  «nd  the  latter  claimed  to  maintain  hli 

_         ,       _        pomeiMon   bj  virtue  of  a  decree  which  he  obtained 
feueetion  nflm-  diepoieetnon  by    I    tot   poaseaMon  as  agunat  the  occupanoy  ralyatg  the 
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SENQAX,    TENAirCY    ACT   (Vm     OV 

ni'irtgkgor — Seld  thftt  the  cue  wu  not  goTerned  by 
the  ipccUl  limitation  of  two  jnn.  Abhov  Cittm 
Mookttjea  t.  Tit*.  2  C.  W.  N.,  175,  retemi  to. 
DnroBTMSBu  Saha  r.  Lour  Mohuh  Moitka 

[S  C.  W.  IT.,  fiSB 


-  Linitalion 


-Occ»- 


p'ManoQ  of  ui  cccnpancy-h'  Iduig,  whne  the  6etm- 
danti  wers  tn  cccnpttion,  the;  having  brati  indncted 
into  the  land  by  the  agenti  of  ths  InntDard.— i/«/J 
that  the  period  of  linutati'n  is  tiro  yean,  inaamnch 
a*  it  U  nnder  the  aathority  of  the  landliffd  that  tlie 
outer  took  place.  Bhtka  Singh  v.  Hatchitd 
Sinai,  I.  L.  B.,  M  Calc,  40,  leliPd  on.  Eradut  r. 
Daioo  Sktilch,  1  C.  W.  N.,  S73,  Mhoy  Cinrn 
Xookerjet  r.  TUn,  a  C.  IT.  IT.,  176,  and  I}inol%ndh% 
Saha  V.  Lolit  Mok*n  MoHra,  2  C.  W.  If.,  S9B.  dia- 
tingniibed.  CHuriuiOin  Sahf  «.  Uphiriba  Vtra 
SxuOKAK  .  4  O.  W.  K.,  SS6 

8.  Oecvpancg  raigai, 

Outier  of—Lvoutation.—Wb.eK  the  plaintifl,  an  ocon- 
pancy  raSyat,  yne  onited  by  the  defendant,  and  after 
the  ouiter  the  defendant  took  b  lettlFment  from  the. 
Undlord, — Meld  that  two  yean*  limitation  wunld  _ 
apply  to  a  niit  for  the  recover;  of  paneaion.  Hasi  ' 
KviuB  IfATH  c.  NABixirsDin    ,  4  C.  W.  "S,,  666 

B,  Bnit  for  raeovtry 

<if  poiteiiioM  hg  an  eeeupana/  raigal — Linilafiani 
— J3i*poi***iio»  iy  landlordi,  lolt,  frantional,  or 
KtUir*  bodji  of.— The  period  within  which  an  occn- 
pane;  ndyat  oan  me  to  recover  poBiei^n  of  land 
fr.m  which  he  haa  been  ^poiaened  by  Ua  landlord 
is  two  jeara  ai  laid  down  in  art.  S,  ich.  Ill  of  the 
Bengal  Tenancy  Act,  whether  inch  diipoaaeMlon  be 
by  a  fcmctional  landlord,  the  lole  landlord,  or  the 
entire  body  of  Uudlorda  Joolmuttf  Beaa  v.  Kali 
Fraianna  Soy,  I.  L.  S.,  S8  Cole.,  IXT  nolt,  referred 

to.       PABIMXBWAB     IfOMOfllTDBA     p.     EAU     UoOAK 

NoKOicD&A  L  li.  B.,  38  Calo.,  127 

[4  C.  W.  K.,  801 
JooLtmri  Bxwx  r.  Kali  PxiuinrA  Bot 

[t  II  B.,  28  Cala,  127  not« 
4  a  W.  IT.,  SOS  nottt 
1.  Mh.   m,  art.   B— Limitation— 


Ex-partt  dtcrtt  in  mil  for  n»t — Cici 
Codt,t.  106—SxeeiUion  ofdteree.  Application  for  ' 
~  Final  dter«a— Sxt^ntionproettdingt  itmek  off—  . 
Btngal  TtnoMg  Aet  (Till  of  ISSSJ,  $t.  148,  IM. 
!«.— Having  Kgvrd  to  M.  148,  144.  and  148  of  the  ' 
Bengkl  TenucT  Act,  tbera  it  a  ipecU  proeednre  laid 
di.wn  tor  rent  rait*  j  and  ther^ore  decreea  tn  rent 
niita  are  decnea  under  ait.  d  of  ich.  Ill  of  that 
Act.  The  wordi  "final  decree"  In  art.  6,  ich.  Ill 
of  the  Btngal  TenancT  Act,  refer  to  the  final  decree 
in  the  mlt,  and  cannot  be  held  to  include  an  order  of 
an  Appellate  Conrt  made  in  an  uplication  to  let  aeids 
that  decree  nnder  ■■  106  of  the  Code  of  CSvil  Prrce- 
dnre.  An  ta-parit  rent  decree  having  bMn  obtained 
on  the  SOtb  May  1S88  tor  a  mm  nnder  S£00,  the 
decree-holder  on  the  STth  Hay  1880  applied  for  execa- 
boa  thereof  and  attached  cfstaln  pcopeitie*  of  the  . 


BBITOAI.    TDNAITCT     ACT  (Vm    09 

iea^i—eoneludtd. 
judgment-debtor,  the  date  fixed  for  the  Mle  bang  the 
Slit  Augnat  1889,  The  jDdgmmt>debtcr  applied, 
nnderi.  108  of  the  Civil  Procedure  Code,  for  a  re-hear- 
ing of  the  rent  niit,  and  pn  the  day  fixed  for  the  nle 
applied  tor  itay  ot  eiecntion;  the  sals  wa«  etayed,  and 
the  Court  of  tta  onn  motdon  and  for  its  own  crn- 
venience  directed  the  eiecntion  caee  tn  be  itrack 
oft  the  file  "for  the  present."  On  tbe  28th  Decem- 
ber 1889  the  Conrt  paned  an  order  refnung  a 
re-hearing  of  the  init,  which  order  wai  npheld  on 
appeal  on  Uie  16th  Kay  1890i  On  the  Slet  Janu- 
ary 18Qa  the  dceree-hnlder  again  applied  for  eiecn- 
tion, at  the  mme  time  praying  that  hie  npplicaticn 
might  be  taken  to  be  in  contLnnation  of  his  former 
appHcation  of  the  £7th  May  1889.  Etld  thai  the 
application  waa  one  in  continuatiim  of  the  former 
proceeding!  in  eiecntloQ  to  &r,  at  Inst,  u  regarded 
the  property  mentioned  in  the  former  application,  bnt 
••  rcsank  other  propertiea,  it  mart  be  held  to  be 
barred  at  not  havins  been  made  within  three  yeaia 
from  the  decree  of  Uie  SOth  May  1888.  BAUurri 
Hub  Miitba  e,  AnsBOU  Naih  Boo 

[LIh  a,  21  Calo,  887 

Linitation    Aei 


(XV  of  1817J,  art.  l79—Ex*e^on  of  deent— 
Period  from  vAiiA  limitation  mu — Dolt  qfdtertt 
—Dati  of  paymtaf.— On  the  2eth  May  1890,  a 
rent  decree  wm  paMed  for  the  torn  of  B400,  pay- 
able on  the  16tb  Angnit  1890.  On  the  9th  Angnit 
1898,  the  decree-hofderf  applied  for  execution  of  the 
decree.  MtH  the  period  of  limitation  nn  from  tlve 
date  of  the  decree,  and  not  f<  cm  the  date  fixed  for 
payment,  and  that  tbe  application  wm  barred  b; 
art  e  of  ech.  HI,  Act  Till  of  1SS6.  But  Sadat 
Mdxmbjxb  c.  Dwaxea  Nate  Mirizun 

[Z.  Ii.  B,  22  Cale.,  844 

BBQUXST. 

— •  for  eharltabl« 


8t»  Cahbi  uin»R  Hnn^u  Law — Woi — 
CoflBTBTronoir  o>  Wilu — BiQniT  los 
duxriAsLB  FuBFOSBS. 

5m  Caiib  viTDiB  iron — ComTBOonoH. 


Sm  Will— CoKBTBironciR. 

[2aL.B^O:c,148 

2^do,» 

L  L  a,  16  Hnd^  4S4 


-  for  TflUgloas  pnipoaea. 


Sn  WiLt— COKBTBCCTioir. 

[LI..&,2BCala.lIS 
—  to  a  cUm. 
Stt  Hnntr  Law— Will— ConsTBocno-; 
o»  Wills— PcBFvnnnBi,  Tbiitb,  ahd 
BiQCEtrs.TO  A  CsAaa. 
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DtOBBT  OF  CASKS. 


BBQITIiBT— oOMofMlail. 

toIdoL 

8tt  CkBVM  cimiB  Hcrso  Law — E>rDOW> 

MSIIT. 

8m  HDfBF   Law— Wm— CONBTBUonoit 
Of  WiLLB— BiQVBBT  TO  Idol. 

[2  B.  L.  B.,  A.  C,  187  note 

void  for  nnoertalnty. 

Stt  Hnnnr  Law-Wdm,— Cositebotio' 

o>  WiLLB      .    1. 1..  R,  18  Bom ,  1S8 

(X  L.  H.,  SI  Bom,  646 

Btt  Wnji— CoKBTBUono^r. 

IL  I..  B.,  4  Cal<fc.  443 
XUIL.aaBoin,774 

BBiraOTHAIi. 

5(8  CoBTUOi— Bbuoh  or  Costmot. 

[I.  Ik  B,  11  Bom,  4ia 

ffM    Hwiiu     Law— Mabbiaob— Bbtbo- 

THAT.    .        .    L  li.  R.,  U  Bom,  412 

[L  Zi.  B.,  21  Bom,  23 

Sit  Snomo  PiBioBKAvoB. 

[m  B,  I  Cftlo,  74 

BZTTisra  oir  baxio<aix. 

jShQakkjus.    LI>.B,lSBom.681 
[L  IkB.,  17  Bom.,  184 

BEAODABI.AOT  (BOKBAT). 

5m  Bokxk  Aoi  V  o»  1863. 

BEAQDABI  TSOnTKBa 

Bn  Cabbb  iii(i»&  Bokut  Act  V  or  1S69. 

5m  Cdbtok  .        .    B  Bom,  A.  C,  128 

[LIkB,SBom,48S 

5m  BnTLBXKirT  -  Modi  ov  SmLiMttn. 

[2  Bom..  244 :  2iid  Sd.,  231 

BEOOTAir  DUABS  ACT  (X7I  OW  1860). 

Schedule     and     rulM 

under  Act — Biittatt  Daari'  Stptaling  Act  (Btugal 
Act  VII  of  1805 J,  t.  3— Civil  Prottdmre  Code  fAal 
XIV of  ISSaj,  applieatioa  of,  to  Bh^iatt  Duare— 
Miaori,  Fraud  agaiittt—Suit  to  obtatu  relief 
agaitut  Jraudnlent  Irantferi  efffded,  and  enlriei 
made  in  ike  record-of-righti  under  Act  XVI  of 
1-69.  during  ane't  ntiiMnfy.— The  pluntUfg  father 
Aed,  pcHfued  of  k  4-uinA  ihare  in  k  jute  In  Bhutan 
Ihian.  Dnriag  their  minority  their  elder  bn^thera 
nld  that  ji.te  ti>  the  fint  three  defendants  in  fraad  of 
the  righti  of  the  pUintiSs,  wtd  the  porcbaien  tocl 
poMMii-in  of  the  jote  aecordingl;  and  bad  eatriei 
roads  in  their  own  namei  in  the  ifcard-of-richti. 
The  pUntifls  Ironsbt  thii  mit  ander  Act  IVI  of 
1809  »{;unrt  the  dcIendanU  to  remrer  their  ahare  in 
the  jcte.  The  lower  Appellate  Conit>  withovt  soins 
into  the  merita,  diamiacd  the  caae  ai  not  cogniiable 


in  view  of  the  provinons  of  Act  XYT  of  1669  and  the 
Bepraliog  Act  Til  of  1895.  On  appeal  therefnm, 
— Held  that  the  nctiflcstion  extending  the  CtvO 
Prccednre  Code  to  Jalpaiguri  had  net  the  iffect  of 
intrododng  the  Civii  PrLced^ire  <'ode'  to  the  Bhntan 
Dnar*,  althongh  the  latter  are  a  part  of  Jalpaigqri, 
inaimach  u  Act  XVI  of  1669,  which  waa  then  in 
farce  in  the  Bhntan  Ihian,  excluded  that  jnriidiction 
in  eiprriB  termi.  Bnt  the  (ffcct  of  the  repeal  of  Act 
XVI  (without  any  qoaUfiwtion)  by  BenAlAetVII 
of  1896  liai  left  the  Civil  Pit  oednre  to  be  adniinit- 
tered  in  the  Bhutan  Dnara.  That  the  piaintib  are 
nut  precluded  by  the  entry  in  the  reeard.of-rigbte 
tnxa  obtuning  relief  i^init  the  defendant!.  An 
entry  in  a  record  nnder  Act  XVI  of  1869  in  order  to 
be  oonclnure  evidence  of  any  riglit,  intereat,  or  other 
matter  matt  be  one  which  hM  been  honertly  and 
fairly  obtuned.  Bbojo  EAaro  Dab  n.  Tcvaut 
Dab 4CW.N.,a87 

BHOUXiI  BSHTF, 

See  BiKT  ur  Em>. 

BHODXI  TEZrtJBB. 

See  BraaAL  Bbht  Aot,  1869,  i.  G2. 

[L  L.  B,  2  Cftlo.  874 

BUUINHABI  BSOIS'lTtBi 

5m    Btidbkoi— Citil    Cabk— Hibou- 
unocB  DootntBBTB— Bbsibhu. 

[I.  I-  B,  18  Colo,  SI 

BIOYCUL 

See  Kas&ab  HvnoiFAi  An,  torn.  B. 

[I.  Zh  R.  19  Hod,  8S 

BIDDSBS  At  OOUBT-BAZ^EL 

See   Saxi   ur  Exsomoir  OV    Dioxn— 
Bmoou     .      I.  Zi.  B.,  14  Kad,  286 


See  ixwnaxT 


.    L  Z^  B.  4  CblIo.,  10 

ri.  Ii.  R,  8  Bom.,  126 

W.  B,  1864,  Or.,  U 


of  law  will  n- 1  rMogniie  the  anthority  of  a  ea«te  to 
dei^are  a  marriage  void,  or  to  give  permimoo  to  ft  , 
woman  to  re-marry.  Bond  fide  belief  that  the  oan> 
*ent  ol  the  caate  made  the  lecond  marriafe  valid 
doM  not  conatitate  a  defence  to  a  chaise,  onder  1. 4M  of 
tiie  Penal  Code,  of  njarrying  again  during  the  life* 
time  of  the  Ent  hnilxaad,  or  to  a  cha^  of  abetment 
of  that  offence  nnder  tint  iPction  combined  with 
a.  109.    Bm.  e.  Sahbsc  BaQhu 

[tlj.R,lBom.,a47 

a. Publioatioa  of  banna  of  mar- 

riX^— Penal  Code,  :  tfM.— The  act  ot  CMdngtlie 


lizcdbyGoOt^Ic 
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DIGEST  OF  CAHB8. 


( 


) 


publiotian  of  bsims  of  msrri^e  is  ui  act  done  in 
the  preparation  to  marr;,  but  dors  uot  amnnnt  to  bd 
ftttinipt  to  marrj.  Whew,  tbtnfore,  a  man,  having 
a  wifi'  liiiiigi  cauml  tlic  buina  f  uiarmge  between 
hinnelf  and  a  wi.mnn  ti^  be  piiblish«l.  he  oonld  not  be 

finuiabed  {<  i  an  attimpt  to  marry  pgain  during  tlie  { 
ifttime  uf  bill  wife.    QutEK  r.  I'ktehbon 

[I.  li.  B.,  I  AIL,  316 

8.    — —         Divorce  among   Bejput  On- 
jeratlB  In  Khandpah— I'ena^  (.W«,  i*  494  and 

109-^Marryiiis  agaiii  during    Ut   li/iliwe  of  hut- 
band- Sted  of  d.vorct    ty  Litahand-ViiUdlls    of 
dicvrce.—A  number  of  the  parte  ot  Ajanya  Rajput 
Guzarg   rclidiug  iu   Khaiidiili   eiteuted  a  deed  of 
divorce  tu  hia  wife,    The  Ci.iirt  held  on  the  evidence 
that  the  deed  was  proved,  and  lliat  in  thia  eaate  a 
bniband  wai  fcr  a  aulficirDt  reaaon,  Bucli  aa  ineonti- 
nenee,  alli  wed  to  divorce  hia  wife  ;  tjiat  the  deed  in  the   I 
present  cau  had  not  been  executed  for  a  ■ufficient 
naaon ;  and  that,  consequently,  the  parties  entiriug   ■ 
int  I  a  second  marri^e  were  guilty  of  an  l  Hence  under   ' 
a.  4M  uf  the  Penal  C>de  (XLV  of  1860)  ;  aod  that 
the  priest  who  effieiated  at  that  marriage  was  aa    i 
abetter  under  ss.  4B4   and  109.    Mere  oonsont  of   j 
persona  to  bo  present  at  an  illegal  marri^e,  or  their 
preaence in  porsoance <(  anch  consent,  r.r  the  grant 
of  BccommcdaUi,n  in  a  house  for  the  marriage,  A<.e» 
no'',  necessarily  conatitnie  abetment  of  such  marriase. 
En»Bae  V.  Vvt     .        .    1. 1..  B.,  6  Bom..  186 

^ iniu  marriage— P<iia2     Codt, 

tt.494,49S.~i  niha  marriage  Aills  witlun  the  pui^ 
view  <  t  ss.  4M  and  49S  of  the  Penal  Code.  Qubbm 
V.  Jvnoo  .  6  W.  B.,  Cr.,  60 

6. DisBolntioa  of  marriage  at 

VrmSe-BUirriage  (na{raj  in  iijelime  of  first 
kutiaitd— Invalid  marrtage~C%ttom.^Seld  that 
a  cnatom  of  the  Talapada  Holi  caste  that  a  woman 
shiiuld  be  ptrmitted  to  leave  the  hnsband  to  whtni 
ahe  has  been  tirat  married,  and  to  cuitract  a  second 
marriage  (natri)  with  another  man  In  his  lifetime 
and  without  his  a.  nsent^  was  invalid,  u  being  entirely 
opposed  ti)  the  spirit  of  the  Hindu  law  ;  and  auch 
marriage  wsa  "  void  by  reason  of  its  taking  place 
during  the  life  cf  such    husband,"  and  tberedre 

Knishable  aa  regarda  the  woman  under  a.  494  uf  the 
Dal  Code.    Ebo.  c.  Kibbaf  Goja.    Bes.  c,  Bai 
*BiI7i.     .  .a  Bom..  124  :  Snd  Bd..  117 

6.- Hindu  Chrlattan  convert  re- 

lapsing  into  Hinduism. — A  Hindu  Christian 
convert,  relapsing  into  Hindnirm  and  marrying  a 
Hindu  woman,  canni  t  be  c..nvict<'d  -■  f  bigamy  <>n  the 
grtund  that  he  l^a  aii'thcr  wife  liiiu^;.  whim  hi- 
married  while  a  pp  fisaing  Chriatim.  flyoiniiorB 
[8  Mud.,  Ap.,  7 

7. Pen.d  V.d>;  «.  103 

and  494  -A'n/i  a  C'rl'fivH-Slcrrla^e  '■</  rtlapred 
ri.nrrrf.—A  vai  t>a),tit(d  Ii  infa'.ry  mtntheBoman 
Catli  He  Chunh,  but  aubsi i|ueutly  relapsed,  with 
th.'  int  cf  her  family,  into  Hindniem,  and  was 
innrri.  d  tu  a  Hindu.  Eer  ITiiida  husband  after- 
wards discarded  her,  and  alleged  that  he  would  net 
have  married  her  if  he  had  known  that  she  had 
beuL  hikptized.    A  was  aubaequently  re-admitted  into 


BiaAXT—eomtinuad- 

the  Boman  Catholic  Cbnrcfa  and   manied  by  5,  a 

priest,  to  a  Bcman  Cathilic  during  the  lifetime  of 
hor  Hindu  husband.  Hald  that  A'a  marriage  with 
the  Hindu  was  subiiiting  and  valid  at  the  time 
of  her  ChristJan  marriage  ;  Ih^t  she  voa  (tuilty  of  the 
<ff<:nce  cf  bigamy  ;  and  that  Ji  was  guilty  '  f  atietLing 
that  iffence.  Lope:  v.  in>ei,  1.  L.  H.,  l£  Calr.,  706, 
discussed.  Ih  ks  Uilusd  I.  Xb  R.,  10  Had.,  11 
8. Custom  aa  to   marriages— 

Fenal  Code,  ».  434.— A  conviction  nndtr  a.  4M  of 
the  Penal  Ci  do  fur  marrying  again  durir^;  the  life- 
time of  a  hnsband  ir  wile  cannot  be  upheld  where 
there  is  evidence  to  ah  w  that  such  marriagea  are  not 
uDusaal  among  pers  ns  of  the  same  casto  a«  the  ac- 
cnacd,  and  it  is  iiLt  proved  that  such  marriages  are 
Tbid.    In  tbe  kattus  ot  Ckaxia  7  G.  Ii.  £,  354 

6. Converalon  of  a  Hindu  wi£a 

to  MftbomedRnlBm— Jfarnoae  iri/A  a  Maio- 
medan— Final  Code,  i.  494.—'&li  converaon  cf  % 
Hindu  wife  to  Mahtmedanism  dues  not,  ipso  faeto, 
diaaolve  her  marriage  with  her  husband.  She  cannot, 
thcrefi  re,  during  Us  lifetime  enter  into  any  other 
valid  marriage  contract.  Her  gi.in^  through  the  cere- 
m-  ny  of  nilia  with  a  Mahame<hui  is  cuuaeqneQtl;  an 
oSence  under  a.  484  of  the  Indian  Penal  Code.  QoT- 
EBjtHBKT  at  Bombay  v.  QaHOA 

[I.  I..  B.,  4  FoDL,  830 


10. 


—  Slarriagt  tnilh 


JUaicmedait—Ilakomtdan  Lam — Marriagi — Pe»al 

Cade,  f.  494.—Th.e  prtiti.  ner,  originally  a    Hindu 

I    wi..aian    and    the  illogitimate   cffspring   of    Cbattri 

'    parents,  wa«  dnly  married  acccrdug  to  Hindu  ritea 

.  tu  D,  who  was  also  by  caste  a  Chattri.  Subaeqoent 
to  the  marriage,  the  petitioner  became  a  ci-nvtit  to 

I    Uatn-medanism  and  married  a  MahLmedan.     She  waa 

'  charged  with  and  con\icted  cf  an  tllence  under 
s.  494  cf  the  Penal  Code.     It  was  contmded  on  bar 

I    behalf  that  (1)  the  marriage  between  her  and  D  was 

;  iuvslid  under  Hiiidn  law  by  reason  of  her  illegiti- 
macy and  the  consequent  difference  of  caste  between 
the  contracting  parties;  f2)  the  marriage  between 
her  and  D  became  disaulred  under  the  Hindu  law  on 
her  cuuveraion  to  Mahimedanism  ;  and  (3)  the  second 
marriage  was  ni.t  void  nuder  the  Uah  medan  law  by 
reason  of  its  taking  place  in  the  lifetime  of  D,  and 
that  the  conviction   was  therefore  erroneoaa.     There 

'  was  no  evidence  of  any  notica  haviiu  been  given  to  D 
previous  tu  the  second  marriage  caliiog  on  him  to  b«- 
CI  me  a  Mahcmedan.     Held  that  illegitimacy  under 

,  Hindu  law  is  no  absolute  disqualification  fi  r  marriage, 
and  tliat,  when  one  or  lH.tb  oontracting  parties  to  a 
marriage  are  illegitimate,  the  marriage  must  be  re- 

I  (jarded  as  valid,  if  they  are  rtci  gnized  by  thiir  caste 
pei  pie  as  belonging  to  the  same  caste.  Held,  also, 
that  there  ia  no  aatlurity  in  Hindu  law  for  the  pre- 
pi  ution  that  an  ap^  state  is  aba.lved  fr.  m  all  civil 

I    obligations,  and  that,  so  far  as  the  matrim  nial  bond 

I    ia  concerned,  auch  a  view  wonld  be  contrary  to  the 

I  spirit  of  that  law,  which  regards  it  aa  indisw.Inbk> 
and  that  accordingly  the  marriage  bttwe^t  the  peti- 

!  tioner  and  D  was  not,  nnder  the  Hindu  law,  dissLlved 
by  her  co aversion  to  Uahomedaziism.  £»lim«d 
Btebee  v.  Bokeya  Beabee,  1  NorU,»'t  Ltading  Cam* 

I    OM  SiitdM  Law,  £■  13,  di«ented  froiii.  SeU,  liutiiVi 
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that,  M  the  validity  of  tha  Hcond  DMurkge  dspoided 
on  the  Hah'.n^dan  Uir,  and  m  thtt  Uw  does  nnt 
allow  a  pluiality  ut  hngbandc,  il  wuuld  be  viid  or  valid 
scooidbig  u  the  flnt  marriage  waa  or  was  Dot  mbiiat- 
ing  at  tM  time  it  t  j-k  place  i  that  no  ni  tice  having 
b«eo  gir«n  tj  jO  aa  required  b;  Hab^medan  law  pre- 
vioua  to  the  Kcond  marriage,  and  no  rcconrae  having 
been  bad  to  the  Coutta  fur  the  pnrp::M  of  obtuning  a 
declaration  that  tbe  farmer  marriage  was  diuolved, 
and  a*  Britiih  India  cannot  be  held  to  be  a  foreign 
oonntry  for  the  pnrpcae  of  rendmog  «ich  nctice  un- 
neceMarj',  the  previuni  marriage  waa  nut  diM:ilved 
under  Hahi.medan  law,  and  tbe  anbaeqaent  mamage 
WM  therafOre  void.    Bald,  acoordingly ,  that  the  con-   | 

_,_.!__     _.   ^  ji_l,j_      lif    j^g   lUTTBB   dr    IHS    PITI-     I 


Tioit  01  Bui  Eoiubi 


I.  U  K.,  18  Calo.,  sei 


H.  '  UAhomedAn  Iaw— Marriage— 

CkiUl  ttarriage — Optiou  qf  mitmr  nf  rep»diaC- 
imff  marriafft  on  atiainiuo  puberlg~Wa»l  of 
ratification  <^fUr  fnhtrty— Penal  Codt,  i.  49*.— 
St  a  Hahumedan  girl  wbcae  father  wai  dead,  was 
alleged  to  have  been  given  in  marriage  b;  her 
mother  to  J  some  yean  before  ehe  attaint  puberty. 
Pri~r  bo  her  attuiuDg  pnberty,  J  waa  aentenccd  tu  a 
term  of  imptiaomnent  for  theft.  While  he  waa  in 
jail,  Bi  after  the  had  attained  puberty,  C(>a- 
tncted  a  marriage  with  F.  The  marriage  with 
J  trai  never  cuniummated.  On  J  being  reJcaaed 
bom  jail,  he  pn-ceeded  to  pniecute  B  and  i>  fur 
bi^nif  and  abetmait  of  bigamy,  and  alao  charged  J* 
with  adnltery.  It  appeared  thai,  before  taking  pro- 
ce«dins(i  J  requested  B  to  retnrn  to  him,  but  ihe 
refuied  to  do  ao.  Ihe  marriage  between  S  and  J  wm 
sought  to  be  proved  by  tbe  eMdence  of  J,  ft  mother, 
and  two  witneMei  who  were  said  to  have  been  prfaent. 
B  and  P  were  both  convicted.  Htld,  on  appeal, 
that  the  evidence  of  the  marriage  between  B  and  J 
waa  ioaufflcient  to  inttify  a  conviction  in  the  abioice 
of  pnKif  that  a  Hulla  was  prcaent  at  the  ceremony,  or 
that  the  tigha  required  to  be  recited  at  the  marriage 
of  minora  was  recited,  or  ike  akd  perfurmed.  Eeli, 
further,  that,  aaeumiag  B  to  have  been  given  In  mar- 
riage to  J  when  a  mere  child  by  her  muther,  ihe  had 
the  cption  of  nther  ratifying  ir  repudiating  such 
marriage  on  attaining  puberty.  Dader  tlie  Shia  law, 
such  a  coarriage  is  of  no  effect  until  it  has  been  i«ti- 
tled  by  the  minor,  and  under  the  Suui  law  it  is  effect- 
ive till  cancalled  by  the  miutr.  Under  bothac  hocla 
of  law,  the  minor  has  theabaulute  p^wiir,  ou  attaining 
puberty,  to  ratify  or  cancel  an  onanthorizcd  marriage, 
thuugh  under  the  Suni  law  ratiflcatiun  is  presumed  if 
the  girl  remains  ulent  after  attkiuing  puberty  and 
alLwB  the  marriage  to  be  coaanmmated.  Htld,  on  the 
facta  of  the  caae,  that  the  circunutancei  afforded  suffi- 
cient indication,  even  aasuming  the  px\  to  be  governed 
by  the  Suni  law,  that  the  never  ratified  the  marriage. 
Beld,  also,  that  a  iu^cial  order  was  n<.t  necsNary  to 
«fl(Ct  the  cancellation  tf  the  marriage.  Bai>ai. 
AvBAT  n.  QcBSK-EuPEKaa    L  Ii.  B.,18  Calo.,  79 

la.   Sagai    or    nika 


BIGAMT— ^oMJiKfsi. 

marriage  waa  adnuiiible,  and  that  the  bntband  had 
relinquished  his  wife.  In  re  Chamla,  7  C.  L.  R.,  8S4, 
followed.     Jvfiii  V.  QuBSH-EuPRBSs 

[I.  li.  R.,  18  Galo,,  fl27 
18. Complaint  by  tbe  Iiusban<l 

— "  Ferion  aggrieved" ^  trini»al  Brai-tdurt  Cod* 
(Act  Vqf  lS9aj,,.  tOa-PenaiCade  (Act  XhV  <f 
I860),  :  tfU4,— The  husband  is  a  "person  ag- 
grieved" within  the  meaning  of  a.  IBS  cf  the  CrinJ- 
nal  Procedure  Code  upon  whose  cimplaint  the  CtnTt 
should  take  cognizance  of  an  (ffence  under  ■.  4di  of 
the  Penal  Code.  Quten-Empreu  v.  Snkikneni, 
I.  L.  a.,  10  Bon.,  340,  and  In  tie  matter  o/  Vjjala 
Bewa,  1  C.  L.  B.,  B23,  mtened  to.     Dkpcty  hzau. 

RBUBltSBAirCBB  e.  3l£KX   Kasmi 

[L  L.  B.,  ae  Gala,  888 

Qinnr-GHPBBM  «.  Bu  BAKBHHoin 

[L  I..  IL.  10  Bom.,  840 
CaaLLix  Haidit  v,  Buusavi 

[L  L.  B.,  14  Had.,  876 


St*  COKPOTTBDIVa   OflBBOI. 

{J.UIL,a  AIL,  S88 

St4  SllTCrXB,  COKBTBITCIIOV  0>. 

lI-  L.  B.,  8  Bom.,  841 
X  I..  IL,  18  Bom.,  133 

BIIiL  OF  C08T& 

Ste  Atxob»st  *bd  Ciibjit. 

[3  B.  L.  B.,  O.  O.,  88 
X  L.  a,  3  Gala,  478 
i9s«  CotTS— Taxatiok  of  Costb. 

C7  B.  I,.  B.,  Ap,  DO 

S  Hyd»,  68 

See  LnaunoK  Aoi,  1877,  abt,  S4  (1871, 

ART.  66). 

[L  Zi.  B.,  I  Bom.,  2S8,  60B 

L  L.  B.,  7  Uad..  1 

I.  !•.  B.,  aa  Calc,  848,  863  not« 

BILI,  OF  EXGHAITQE. 

Set    Vkbsk — FoHK    o>    Deoxib— Bna 
OF  EzoEursB. 

[XI..B.,ieOalo.,804 
3ee  Cabis  mmKB  Hiin>o  Law— Cobtbaoi 
— Boi.  or  EzciiAiraB. 

iSsS    IHIBKBBT— UiBOIILABBOrB   Cabeb— 
Bm  OF  EXOBAKOB. 

[9  C.  L.  B.,  349 
See  LtmiATioii  Acrr,  1677,  abt.  69. 

Il4  W.  B.,  O.  C,  6 

See    Habohbdak    Law— Bill    oi    Ex- 

OHANaH  .      7  B.  II.  B.,  434  noU 

See  Pabubb — Pabtib8   ta  Suits— Neoo- 

TUBLB  Ibbikomevtb. 

ri.  I,.  B.,  8  Calo.,  641 

X  I..  IL,  a  BoBk,  18a 
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bHiIi  of  xxcHAirao-eMriMHNf. 

S«a  Pbouhidbv  Noil. 

[L  X..  B..  18  Gftlo^  MS 

Set  Stamp  Act,  lB7a,  bob.  I,  abt.  il. 

[L  II.  B.,  16  Uslo,  48S 

X. Svldenoeof  dlehononr  ondof 

pTewatmant— ^ofi'ii^  DO  it2/.— The  mere  nuting 
un  tha  bill,  evea  if  It  ditclaie  tlie  n»m«  of  the  notuf 
in  full,  il  nut  evidence  of  the  preuntment  ui  ot  Iha 
diihunoariDg  of  the  bill.    Bomb*t  CrreBuri 
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Bourke,  O'.  C„  874 
of   dishonour— JI<a- 


lattabU  noiine. — In  mn  Mitinn  br^inght  In  the  district  of 
PmtD&  sgwiut  ths  indjTMf  and  wcepton  of  billi  of 
eiobange,  af .  er  a  part-payment  bj  the  acceptan,  no 
objectiun  having  been  token  a>  to  the  miajuinder  of 
defend&nti,  and  the  Judge  baring  omitted  tj  find 
whether  (he  indoner  had  receiTed  notice  of  diihononr 
or  uot,-' Held  the  caie  mait  be  remauded  to  aacerhdn, 
flnt,  whether  natioe  had  beea  given  within  reaaonable 
time,  and,  if  not,  whether  th^by  the  indoner  bad 
beea  injnred  or  eip^aed  to  material  risk  of  injnr;  i 
and.  aeooodly,  whether  ^Engliih  Uw  out  being  appU* 
cable  to  the  caae),  b;  the  nnge  of  merchants  at  Patna. 
•  pait-paii|ment  by  the  aeeeptora  and  receipt  bj  (he 

E'^atia  difcliarged  the  indoraer  from  liability.  Qopal 
U  r.  ALi  .  .  .  S  B.  I,.  S.,  A.  O.,  198 
8.  C.  aftar  ranand,    Au  *.  Qopil  Data 

[1SW.B.,4S0 

8. RtaHHtabU  «af tm, 

— Kren  when  Englitb  law  rqiarding  billi  of  exchange 
don  not  apply,  the  hulder  <  f  the  bill  Ii  hound  to 
give  the  maker  notice  of  dithononf  in  reaeoni^le 
Ume.  If  the  maker,  for  want  of  notice,  Iw*  Muti^ed 
injary  or  riik  of  injury,  he  i*  no  longer  Bable.  PiouB 
•.  OoLU  Buc  .    1 W.  B«  76 

Jbbtvs  LiLL  c.  Shio  CEnir     2  W.  IL,  ai4 

*ail«  notiet, 
f  a  biU  of 

exdumgn  djrawn  iu  India  and  payable  in  England 
■hontd  be  poated  by  the  fint  mul  »luch'  Icavsa  Eng. 
land  after  the  dlahononr  i>f  the  bill.  DirooTnrAimD 
Skbtiob  Bun  v.  Drnm  ■    8  IT.  W„  88 

8.    ; ; Diiionoar     nf 


,  la  lai»»  in  pa!/m»nl  of  till  of  txcKangt  uhen 
.due. — The  defendant  endoraed  to  the  plaintiff  a  biU  of 
eionanga  drawn  by  Jf  5  .^  Co.  and  accepted  hy  C  IT 
(f  Co.  The  bill,  at  the  time  it  was  endorsed  to  the 
plaintiff  by  the  defendant,  bore  the  previoDs  endone> 
meot  of  H  S  ^  Co.  to  tlie  defendant.  The  bill  fell 
due  on  December  3rd,  1870,  which  wu  a  Saturday, 
and  on  that  day  the  plMiitifC  sent  his  ie  nadar  to  C  If 
*  Co.,  the  acoeptoni,  to  present  the  bill  for  payment. 
The  bill  was  taken  by  A,  one  of  the  memben  of 
the  firm  ot  C  If  i^  Co.,  who  gave  a  cheque  for  the 
amount,  and  took  a  receipt  from  tlie  plaintiffs  jema- 
dar, striking  out  tie  ^nature  of  C  Jf  f  Co.  aa 
accept 'rs,  but  without  tlie  pWutifPs  consent.  Tiia 
plaintiff's  Je  nadar  took  the  cheque  inunedistely  to 
the  bank,  but  the  hank  was  closed.  Thereupon  he 
returned  to  C  If  ^  Co.,  aud  infomed  them  thai 
the  bank  'as  dosed  and  demanded  owfa.  Tu*  pVhi- 
tUt  alleged  that  it  was  then  tteted  that  the  t^wae 
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would  he  honoored  on  Monday.  The  plaintiffs  jema- 
dar then  went  and  informed  the  gomashta  of  the 
plvntifl  of  what  had  been  done.  'Bie  plaiot-JTs  ^■ 
mashta  sent  liim  to  the  defendant's  firm  to  give  bun 
notice  of  what  had  taken  place.  It  vai  alleged  that 
at  this  interview  the  defendant's  liability  wu  admit' 
ted  in  case  the  cheque  was  not  honoared,  and  tlie  plahi- 
tiff  s  jemadar  waa  advised  to  wut  until  Uonday,  the 
defendant  stating  that  be  also  bad  a  cheque  tar 
H7,000  from  C  J  ij-  Co.  This  was  denied  by  f"" 
defepdant.  On  Htnday,  Gth  December,  the  ^eq 
was  presmted  to  the  bank  for  paymmt,  and  wM  dis- 
hanonred.  The  plaintiffs  gomaahta  went  to  the  defen- 
dant's kiti,  and  gave  notice  of  the  dishooonr  of  the 
bill  and  cheque,  and  asked  him  to  pay  the  amount 
of  the  bill.  The  defendant  asked  for  the  bill,  and 
tbe  plaintiff's  gomaihta  went  to  C  JT  if  Co.,  and 
broniht  back  the  bUl,  with  the  name  of  C  JV  4"  Co., 
whi(£  had  been  struck  out,  replaced  The  defen- 
dant, seeing  the  bill  waa  overdue,  refnsed  to  pay 
tbe  amount.  The  cheque  was  thereupon  returned  to 
C  if  f  Co.,  and  the  bill  reUined  by  the  plaintiff, 
who,  on  6th  December,  caused  written  notice  of  djt- 
honoQT  to  he  given  to  the  defendant.  Belt  that 
the  cheque  moat  be  taken  lo  have  been  merely  a 
oonditional  payment,  and  wheD  it  was  dlthononnd,  the 
liaUltty  of  the  origbuJ  bill  revived  £^sl(f,  bIm.  that 
reasonable  noUee  of  cBshononr  waa  given,  whether 
the  bill  be  taken  to  hsvs  tieai  diibmionred  on  tbe 
Saturday  or  on  Um  Monday.  Sokibucull  e. 
Beaibo  Du  Jokubbt  .    7  B.  L.  R.,  481 

Qifnura  r.  Abbab  Hobsbdt 

[7  B.  Ik  B,  484  note 

6.  -; Aoooinmodatlon    aoospto^— 

Prinoipal  onti  mraiy —Diiekarge  for  mretg — 
Sqmitabh  ntorigaga — Tnut-dMd  for  tMtttJU  qf 
ertdUort—Conlraei  Jet  (IX  of  ISfSJ,  ti.  IBO, 
1B9—Etidt»et  Act  (I<if  lS72).t.  83.— In  the  years  . 
1.870andlB7S,^  drew oeitain tnlls of  eichangf  npoa 
B,  which  were  accq^  by  S  tot  the  aceommodauon 
of  Aj  and  eodoraed  by  A  to  the  Bank  of  BengaL  In 
Hay  18T6,  A,  by  letter,  agreed  to  execute  a  mcni- 
gage  ot  a  certidn  portion  of  his  property,  coniisting 
of  a  share  in  a  Privy  Council  decree,  to  3,  and  in 
the  meantime  to  hold  such  property  at  the  dispiMal 
ot  B,  Ms  BuccesaoTs  and  a»igns.  &  the  monUi  ot 
June  187S,  .^became  unable  to  meet  his  liabilitiea, 
and  in  tbe  month  ot  August  tdllawing  executed  a 
conveyance  of  all  bis  property  to  the  OcHdal  Trastec 
upon  trust  for  the  benefit  ot  A't  creditor*.  The 
bank  asMuted  to  and  executed  this  deed  after  it  bad 
been  aesented  to  and  executed  by  some  of  the  other 
creditors.  Tbe  deed  did  nut  contain  any  compoaition 
with  or  relnsa  by  the  creditors,  nor  Bny  covenant 
on  thrir  part  not  to  sue  .^.  In  •  suh  by  the  bank 
agi^nst  B  as  acceptor  of  tiie  bills,— S^ZiI  that  B 
was  not  precluded  by  the  proviu  ms  of  a.  183  ot  the 
Contract  Act  and  s.  92  of  tbe  Evidence  Act  from 
pleading  that  he  waa  an  accommodation  acceptor 
only  i  t  ut  kild  that  the  letter  ot  May  1B76  contti< 
tuted  a  gord  equit^le  mortgage,  a^  that  B  was 
not  theresfter  entitled,  bb  ag^ust  the  bank,  to  the 

3aitahl«   rigbts   ot   an   accommodation  acMptm, 
till,  tuther,  tint  the  fcmit  did  not  Impair  th« 
"  eventoal  remedy"  of  B,  and  that  tberaore  he 
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WM  not  diiebkipMl  from  hit  mretjihip  under  the 
proTnioni  e.t  §.  ISO  of  the  Contract  Act.    PosOB*  o. 
ButzoiBivajLi,    .        .    I.  Ii.B.,8  Cal&,174 

7. railore  of  pKjmmt  at  alght 

— Liaiilily  0/  partit*  to  draft — Fffeet  0/  oceep- 
fosca.— Immedutely  on  fiilnre  of  payment  ot  a  dr^t 
■t  tight,  whatever  m»y  be  the  real  itate  of  the  ac- 
aonnt  brtween  (he  dnwer  and  drawee,  the  fcrmer 
beooiaee  liable  to  the  payee  in  the  amoant  wh'icfa 
would  place  him  at  the  itipnUted  time  and  place  in 
the  nme  poution  asif  the  money  bad  been  dnly  paid. 
Whfre  there  ii  no  acceptance,  no  came  of  acti'  n  can 
■riM  to  the  payee  agunat  the  drawee.  Nor  ii  the 
legal  relation  between  the  drawer  and  the  payee  al- 
tered by  a  partial  acceptance,  the  contract  bring  in 
Ita  natare  iadiviiible  1  much  ten  can  any  mere  pro- 
iniae  to  pay  part  at  a  futnre  time  in  any  way  ntiafy 
the  iiayee'g  claim,  or  poMpone  hli  right  to  reimbarie- 
in«it<ahiiloMfrcm  the  ^wer.  Shbib  EiHAHDAa 
Nabahtu  v.  Dahubhai     I.  I^  B.,  8  Bom.,  U 

6. Salt  on  biU  by  Indoreae  f 

vain?  agalnat  acceptor— JSa/t  hy  indortea  of 

good*  agaiiut  loAtei  bill  draien  —Acceptor  nlilled 
to  ertdil  far  anumnt  of  prcoaedt  of  talt  —  J 
eoniigned  goodi  to  defendant,  and  Jet  the  pHce 
dnw  on  the  defsaJant  two  billi  of  1  exchange,  each 
fof  the  tam  of  ttl,406-4-0,  payable  thirty  dayi 
afta  light,  which  were  dnly  accepted  by  defendant. 
J  indorKd  the  bUb  fer  valne  to  the  plaintifb,  who, 
in  defanit  of  payment  by  defendant,  *a1d  the  gordi 
and  credited  him  with  the  amount  rcaliied.  After 
riving  bin  credit  (or  the  amount,  there  remained  due 
by  the  defendant  to  the  plaintiAi,  in  re«pect  of  the 
nid  Mill,  a  mm  of  itl,017.  The  plaintiffi  Bbaa< 
doned  B17  of  tbii  amonut,  and  ined  the  defendant 
for  111,000  in  the  Small  Cause  Court  at  Bombay. 
Id  that  gait  the  defendant  pltaded  that  the  good*,  in 
reapect  of  which  the  bills  were  drawn,  were  (Umaged, 
and  that  he  had,  therefore,  refuie^  ti  accept  them 
M  he  waa  entitled  to  do.  The  Judge  thereupon 
dinoiMed  the  mit  I'n  the  auth'rity  of  Sicrtt  v. 
Abdul  Bohimon,  0  Bom.,  O.  C,  53,  h<  Iding  that  tbe 
plaintiib  could  net,  nndrr  the  circumitancea,  give 
the  defendant  credit  for  the  g  oda,  and  that  the 
claim  wai  Drt,  therefore,  within  the  Jnriiilictian  if 
the  Small  Cbuh  Court.  The  pUntifli  then  br  nght 
the  prcient  rait  in  the  Hig>>  Ci  nit  upon  the  billi  cf 
•Kclunge,  allrging  that  they  helil  the  |<rceeedi  of 
the  goodi  f .  r  the  cnmignor.  The  defendant  con- 
teudid  that  in  no  eaae  C'tild  the  plaintiffi  noover 
bota  him  more  than  the  amount  of  the  billi,  Icm  the 
proeeedi  of  the  goodi.  Meld  that  tbe  defenilant  wai 
entitled  to  credit  for  tbe  qet  pr  ceedi  of  tbe  lale  of 
the  goodb  The  plaintiffi  bad  by  the  nie  already 
realized  part  <.t  the  amount  due  to  them  ;  and  to 
allow  them  now  toreciiver'frotn  the  d>fendant  the 
wh  le  amon-it  due  on  ihi  billi  would  be  to  permit 
th^n  to  realize  tbiipartof  tb^  clumaaeoondtimd: 
La  that  caM  they  would  be  bound  to  hand  over  the 
Bnonnt  to  realiied  to  the  drawen.  But  the  dnweri, 
when  thay  nsgoliated  the  billa  with  the  plaintiSi,  got 
all  they  were  entitled  to,  and  wonld  have  to  acoount, 
in  equity,  to  the  defendant   for  anything   farther 
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obtained  by  them,  Htid,  therefcre,  that  tbe  defii- 
dant  waa  exonerated  to  tbe  am-  unt  ol  tbe  pr.  e>  edi  of 
the  gtoda,  hat  waa  liable  for  the  reminder  of  the  nim 
claimed  by  tbe  pUintifFi.  Ao^ba  Bank  o.  Abditi; 
Bahihaic I.  L.  B.,  6  Bom.,  L 

9, Bamiaslon  o^  for   aale  for 

speciflo  purpoaa— Proptr'y  in  bill  of  «>• 
ehaugt—Snitfor  ralw  of,  vit  mitapprapriatiOH. — 
Where  billg  of  eicbaqge  are  remitted  for  sale,  and 
the  prcceedi  directed  to  be  applied  to  a  ipecific  por* 
prie,  tbe  prrperty  in  tbe  billi  remaina  in  the  rrmitter 
until  the  purprie  for  whicn  they   were  remitted  ii 

tbe  money  realised  by  tbe  wle 


the  Conrt  at  Calcutta)  that  tbe  remitter  wai  entitled 

to  reoover  the  value  of  the  biUi  in  aseumpiit,  up  a  an 
iudebitatui  count  from  the  purchaaer  of  them,  who 
had  notice  of  the  purprie  for  which  they  were  remit- 
ted, and  the  miiapplicatton  of  the  prtceed*  by  the 
agent.    Hdtit  Lal  Sul  «.  Dani 

[6Hooro'BL  A.,-SBa 


la- 


-  Agency. — The  drawer  of  a  bill 


change  cannot  plead  agency,  nnlcM  it  ii  ihrw: 
nu  the  ^e  of  the  bUI  Uiat  he  drew  it  a*  an  agmt. 
Vt&ov  r.  Bak  EiaHnt  8  W.  B.,  801 

U Endorser,  tjlablllty  ot—Htld 

that  an  endriaer  of  a  bill  ii  in  the  nature  of  a  new 
drawer,  and  ii  liable  to  the  hi  Ider  In  default  of 
acceptance  or  payment  by  the  drawer;  and  that  an 
endoraer  cannot  be  abwlTed  frcm  liability  became  the 
drawer  wai  exonerated  w  nut  impleaded.  Jumda 
Dab  s.  Ussra  BtRas  .    ~   ■        .1  Agra,  16S 

12. liabUlty  of  Dmtwbp-  Df'tie- 

•oar  ofHlL—'^bBn  ia  no  debt  due  by  a  drawer  of  a 
bill  of  exchange  until  diilunonr.  Hillkb  r.  Nationai 
Bavx  07  IiTsiA  .  ,  1. 1>.  B.,  18  Calc,  146 


18. 


-  Ntgotittlli     !»• 


linmeniiAcl  (ZZVI  of  tuBlJ.t.  IV—Dravtraud 
drawtt  the  lamt  perum — Forged  endortemmt  of 
page* — Faymtnt  bg  dravire  onforgtd  enionemeut 
—LiabilHy  of  draper — ^miipntn*  inttrummt — 
Election  to  treat  il  at  a  premiiiory  HUte.—  Oti  tbe 
S8th  April  1^89,  the  ptuntiff'i  bn.ther-iii-law,  B, 
pnrchaaed  f n  m  the  def endant'i  branch  at  Hsuritini 
a  bill  c  f  exchange  drawn  on  thrir  Bank  a-.  Bombay 
payable  on  dcmtnd  to  the  pliuLtiff'i  order  in  B  mbay. 
The  bill  wai  en  the  folium ing  termi  : — "The  Kcw 
Oriental  Bank  Corporation,  Lunitrd,  Hanritiua,  20th 
Apiil  18S9.  On  demand  pay  thii  flrit  cf  cichange 
(leeond  of  nme  tenor  «nd  d^e  being  unpaid)  to  toe 
order  of  Bnllfman  Bunein  dx  hundred  and  fcrty 
rupee*  for  value  received.  F{:r  the  New  Orient^ 
Bank  Corprration,  L'mited.  To  the  New  Oriental 
Bank  Corporalto.  Limited,  Br  mbay."  JB  lent  the 
bill  b.v  re^iitered  port  to  Bi.mbay  addrewed  to  the 
plaintiff.  During  iti  tianindiiian  it  wsi  itolen.  On 
the  18th  Hay  it  wai  preicnted  by  Mme  penon  to  the 
def  mdanf  t  Bank  in  Bombay  bearing  a  forged  endotae. 
ment  in  bhtnk  of  the  pli^ntiff.  and  it  was  paid  by  the 
Bank.  The  plainUS.  a«  nou  a*  he  heard  of  the  loH 
of  tlw  bill,  made  inquiry  at  the  Bank,  and  wa«  told 
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.tlutt  the  bill  hid  been  paid.  On  being  ihown  tbe  m> 
d  iraement,  the  plaintifl  pronounced  it  1 1  bs  a  forgery, 
and  demanded  pm;m<int  of  the  bill,  which  the  Bmk 
refused.  He  thereupon  filed  this  >uit  &gainat  the 
Bank  u  drawen  of  the  bill.  Se'd  (1)  that  tbe 
d'cnment  wu  Eta  "ambiga->aB  instrument"  witbin 
tbe  meaninif  of  k.  17  of  the  Nef  oriable  Initramenti 
Act  (XXri  of  1881),  and  tbftt  the  .plaintiff  had 
elected  to  treat  it  >a  a  bill  of  etclunge.  (2)  That, 
treating  the  docnment  aa  s  bill  of  eichanae,  tbe 
defendants,  ae  drawer*,  were  discharged  by  the  pay- 
neat  to  tbe  de/aeto  bnlder  nhn  presented  it  for  pay- 
ment. SviLiiUH  HoBsaiR  r.  NiiT  Obiihtu  Bin 
CoBFORAtioN  .    I.  Ii.  B.>  16  Bom.,  837 

BILL  OT  -LADlSSta. 

Set  Chabtbb  Pabt7. 


a  ihippec  to  obtain  bills  of  lading  frnm  tbe  captain, 
ia  ace  irdMice  with  the  terms  of  the  order  granted  by 
tbe  iMp"*  charterers, — Seld  that  tbe  captain  wa« 
entitled  to  vary  tbe  bills  of  lacGng  in  respect  of  any 
eiceaa  of  meuarement  orec  the  dimensioDi  apedfied 
in  tbe  order,  and  tliat  an  alleged  cnst^m,  preclnding 
tnch  variation,  after  the  goods  have  been  received  on 
biardabip,  wu  contrary  to  law.  It  is  the  dnty  of 
tiie  shipper  to  ctimply  strictly  with  the  ternu  of  the 
sbippLng  aider,     Obvtlb  v.  Thoxboh 

(1  Ind.  Jnr^  O.  8.,  68 
2. Ship  In  port  only  on    Snn- 

day-Jro«-(ei<r«ry  of  gaad*~Lord'i  Dag  Art, 
39  Chat.  II,  c.  ?.— The  owners  of  a  eteamer  by  liidr 
bill  of  lading  stipulated  that  thej  would  not  land 
specie,  bnt  wonld  deliver  it  on  preacDtatiiin  of  bills  of 
lading,  ot  carry  It  on  at  the  oonsignee'B  riik,  if  deli- 
very were  not  taken  dnring  the  steamer's  stay  in 
port.  The  steamer  arrived  in  port  late  on  Satnrday, 
and  niled  at  daybreak  on  Monday  without  delivering 
the  ipecie  shipped  by  tbe  plaintiff,  who  sued  for  dama- 
ges. Held  that  the  Lord'i  Day  Act,  30  Chss.  II,  ch.  7, 
did  not  apply  ti  Honlmein ;  and  that,  even  it  it  hid 
done  sr>,  it  could  not  prevent  tbe  shipowners  from 
aralling  themselves  of  t>ie  atipnlaijon  they  bad  made, 
anil  that  no  action  for  damages  wo*  maintainnble 
agi^nst  them.    QxiasitAHN  •■.  Qukdnib 

[8  W,  B,,  Beo.  Hflf.,  8 

8. Liability     of    BtiJpniaBtsr.— 

Wben  a  shipmMter  andertftkea  that  goods  shipped  by 
him  sb^ll  be  delivered  subject  to  t«e  exceptions  and 
oonditiina  menti'ined  :n  a  bill  of  ladinz,  lu  gnod  order 
aad  cuaditi^n,  he  takes  up  >n  hi  uself  the  consequences 
aud  cintingenctes  "ther  than  the  eicepti'ins  expressed 
in  the  bill  of  lading,  or  which  are  imiiliFd  by  law. 
Shbtsivs  i:  aoow  .     38  W.  B.,  39 

4,  — „^ — __  Construction— fiiiBW    Jfaiiga- 

tian  ia  laiii  -Di/^rulliti  or  eanallitt  of  navipa- 
iioM.— Plai^tif^saed  to  recover  the  value  of  certain 
hides  which  were  list  in  defendant's  flat.  Tbe  bill 
of  lodini  contained,  among  other  exceptions,  the 
words  "  difficulties  or  casa^tiesof  navigation  and  all 
and  every  danger  and  aceideat  of  the  river  and  navi- 
galion  whataoerer."     In  srldenM  it  was  proved  that 
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I    the  flat  was  destroyed  by  some  praiectioii  embedded 

in  tbe  river.  UeM  that  the  casualty  was  wmprisMi 
I    aming  the  exceptir>na  in  the  bill  of  lading,  and  fw- 

tber  that,  having  regard  ^  the  dangerons  navigation 
I  of  Indian  rivers,  parties  entering  ioti  oontiBCts  cj  a 
I  nmilar  natnre  shonld  pr.itect  themselves  by  inauiaQee. 
]  De&vmbbb  t.  Iudu  QvnbKjU  Stiah  IfAviaixioH 
!   Co.     .       I  Ind.  Jur..  O.  B.,  ISB :  1  Hyde,  338 

I         8.   — J»n(^M»»ey       of 

pachaff* — StgliggrKt, — The  defendanta  by  a  oondi- 
ti^m  annexed  to  tbeir  bill  of  lading  stipulated  that 
they  ahinld  not  be  reaponsible  for  "  leakage  or  break- 
age or  other  omseqnencea  arising  frcm  the  insufficiency 
of  tbe  address  or  package."  The  plalatlS  shipped 
tor  conveyance  nom  Hong-Eong  to  Bombay 
certvn  goods  on  board  a  steamer  of  the  defendants 
in  pacfa^ea  which  were  proved  to  be  inanffident. 
These  gw>ds,  in  accordance  with  a  condition  to 
that  effect  ontained  in  the  bill  of  lading,  were  tran- 
shipped at  Qalle.  On  thdr  hung  landed  in  Bombay, 
it  was  found  that  all  the  packages  were  brokenj  and 
'in  a  much  more  damaged  condition  than  isnanalitl  the 
case  of  auch  gooda  carried  from  Hong-Kong  to 
Bombay  la  similar  packages.  Tbe  contents  bad  to  a 
lai^e  extent  escaped  from  the  poclcaget,  but  were 
otherwise  nninjnred.  Held  that,  under  a  bill  of 
lading  in  the  above  form,  the  dimm  of  proving  that 
the  packages  were  inaizfBcient  and  that  the  injury 
which  they  had  sustained  waa  the  consequence  of 
auch  insufficiency  lay  upon  the  defendants,  but  tha^ 
when  the  result  of  the  evidence-  on  both  sides  was  to 
leave  it  in  doubt  whether  tbe  injury  was  cansed  by 
negligence  ir  waa  the  consequence  of  the  insufficiency 
of  the  packages,  the  pluntiff  was  not  entitled  in 
recuver.  P.  &  O.  Btbih  NiViOATIOir  Co.  «.  SoiuJl 
VisBXAu  .        .    6  B<mi.,  O.  O.,  118 

fl. — — Iiunffieiea^g      «/ 

paokaae — Segligence — MercanliU  mtage,  SmdnM 
o/.— Tne  defendants  carry  betwem  Hong-Kong  and 
Bombay.  By  a  conation  annexed  to  their  hill  of  lad- 
ing they  sUpulated  that  they  should  not  be  respoi^ 
nble  for  damage  to  goods  arising  from  insnfflciency 
of  package.  The  pluntdfl  shipped  certun  goods  in  the 
defendants'  iteam<'r,  in  packages  which,  tbongfa  in 
fact  insufficient,  were  packages  of  the  kind  ordinarily 
used  for  the  conveyance  of  snch  gooda  fKoa  Hong- 
Kong  to  Bombay.  On  their  being  landed  inB:,mbay, 
it  waa  found  that  tbe  package*  were  m-re  or  less 
broken,  and  the  contents  were  in  soma  instances  in- 
jured, and  had  to  a  small  extent  escaped  ^om  the  pack- 
ages. In  an  action  brought  torecaver  damt^es  in  ra- 
sppct  of  snch  injury,  it  waa  held  that  evidence  of  ma- 
cantjle  usage  or  of  custom  would  be  admisnble  to 
show  that  the  words  "  insuliieieney  of  package" 
should  not  be  taken  in  tlieir  ordinary  sense,  hot  as 
meaning  insuffideut  according  to  a  special  cnstnm  of 
the  China  trade.  Held,  also,  that  the  evidaice  of 
those  p;ickages  bting  ordinary  China  packages,  and 
of  such  packages  having  always  been  ctsried  by  the 
defendants  without  objecti-in,  waa  not  snfflrient,  in,ths 
absence  of  proof  of  negligence,  to  fix  the  defmdant* 
with  liability  fiir  damage  done  to  Uiem,  there  btiag 
""  ptoof  that  it  had  beanthepraelioeeither  of  thedt- 
•ny  other  obip-ownsr*  protected  by  a 
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nmOir  cUue  in  tbrir  bill  ot  Ikdinjt  to  make  eom- 
penntlon  for  injnTj  to  poodi  contunM  in  inch  pack- 
agpi.    P.  *  O,  SniK  NiYiaAnos  Co.  r.  Mawick- 
iMB  Nabibtakju  Fasbha     .  4  Bam.,  O.  C,  169 

7.   — ■     CarrifTi  iy  «a- 

Liahi'ity  fnr  dnmnte  to  goodt. — Sftlig'tKi. — A 
tteun  navigation  cimpui;  m*  nnplo;rd  b;  plaintiff 
to  carry  cargo  from  Calcutta  to  Banf^nnn  and  to 
deliver  it  ioto  the  rccelTini;  ship,  or  to  land  it  at  the 
conngnw'B  eip«DK,  their  liability  cming  ■■  Ki"n  ai 
the  Rooda  were  free  frnm  the  ehip'e  tackle.  When 
tlM  ahip  arrived  at  p^rt,  the  eonsignea  not  having  had 
bia  own  boats  alone^de,  the  goodi  vere  pat  into 
otliBr  biati,  one  of  which,  thrDai;b  tlie  neglisence  of 
the  boatmen,  wat  swamped  and  tjie  contents  damaged. 
Plaintiff  med  fur  damagix.  Rtld  that.  a>  dof endantg 
were  nrt  aliown  to  have  neglected  the  dutj  of  talcing 
reannabla  and  proper  care  in  the  selection  of  boats, 
they  were  not  liable  for  the  loss  inenrred.  Buelooh 
BHOTHKBa  t  Co,  B.  TOiT  AciTft      ,  04  W.  B.,  74 

Exemptio*  /rm 
of  Cemp,       ' 

._  .  .  r  goodt  dttlroged-   

Act,  I.  151.— The  plaintiff  gbipped  two  plate-glass 
sh^'W-caaes  &om  Calcntta  to  fiangoon  by  a  steamer 
of  the  defendant  company,  and  signed  a  bill  of  lading 
which  contained  the  f  Jluwing  clause  i — "Carried  and 
delivered  subject  to  the  efinditimi  after  mentinned 
.  .  less  or  damaae  for  any  act,  neglect,  or  defanlt 
whatsoever  of  the  pilit.  master,  or  mariners  or  nther 
servant*  of  the  company,  etc.,  eiccpted."  In  land- 
ing the  two  cases,  one  of  them  was  entirely  destroyed 
owing  to  the  carrlenness  of  the  company's  ser> 
vants  The  plaintiff  aaed  the  company,  setting  oat 
that  the  damage  was  ocearioned  by  tlie  negligence  of 
tlie  company's  servants.  The  defendant  crmpan; 
(who  were  not  snbject  to  the  Carriers  Act)  relict  on 
the  ahovementioned  claase  in  their  bill  of  lading. 
Seld  tliat  the  defendant  company  were  protected  by 
thnr  bill  of  lading,  the  terms  of  which  had  been 
accepted  by  the  plaintiff.  JsLUCoB  c.  Bbitibh 
Iimu  SiBAK  Natiqatiok  Co. 

a-  L.  B,,  10  Colo.,  4Bd 

0. Liabilifs  o/maifrr 

— Ntgli/ren't—O  a  «  t  proJtatidi—Kttnppel. — The 
defendant,  master  (.f  the  steam^'r  Scindia,  sijpied  a 
bill  I  f  laillnu,  by  which  he  agreed  with  C  ^  Co,  of 
London  to  dilivcr  at  Culcutt*  to  th'm  or  their  order 
fonr  ciisks  of  brass  wire,  which  were  shipped  on  k«rd 
the  Seiadia.  Thi"  casts  were  d.icribed  in  the  hill  of 
Udina  as  boarinp;  a  ciTtain  mirk,  beneath  which  was 
the  w  rd  "  Calcutla  "  as  bring  the  port  of  destinatinn, 
and  th"y  wire  stittd  as  hr-iiic  curried  SDbjrct  to  the 
f  llwLi.;  eiCupti.ns:-"TliO  ship  is  not  liable  for 
ohlltjrati  n  or  absence  cf  marks,  numbers,  address  or 
d<  scripti'in  iif  pc^  ^s  ihipprd  :  and  expenses  and  I'sses 
by  drtcntiiin  i-t  iihip  T  cargo,  caused  by  incorrect 
marking,  it  by  i;ic.  mplite  or  incorrect  description  of 
c  ntcnts,  shall  be  b  me  by  the  owners  of  the  goods. 
In  case  any  part  of  the  within  jtoods  cannot  be  S  nnd 
d<iring  the  ship's  stay  at  the  port  of  des^oation,  they 
are,  when  foond,  to  be  sent  hack  by  first  steamer 
at  the  ship's  risk  and  eipeaae,  and  subject  to  any 
proved  claim  for  low  of  markak    The  ship  shall  not  t>e 


!   BIUi  OF  IiAHTNO—roiaiiuied. 
Kable  for  inenrrrrt  delivery,  unless  each  package  shall 

!    hnve  liecn  distiui'tly  marked  by  the  shippers  befiire 

1  shipment  with  the  p  rt  of  dfatinatin,"  Thi'bill  of 
lading  was  rnd  raed  by  T  .j-  Tn.  f  the  pliiintiff.  a 
trader  in  Calcntti,  whs  '  n  the  nniviil  .,f  the  .SWurfio 
ntthit  p  rt, iippli'.il  f  rdclivrryof  fhi  fonrciiks;  and 
it  tlien  appiared  tbit  they  bail  been  laided  at  C  1'  mtio. 
In  a  suit  t)  rrc  >vrr  the  price  of  the  gords,— Hs'd 
tile  defendant  was   est  ppcd  fr^ni  alleging  that  the 

I  casks  were  net  mirked  as  stated  in  the  bill  of  lading. 
It  was  <'pen,  h  wever,  to  the  defendant  to  prove  that 

i  the  casks  did  ni-t  on  their  arrival  at  Col'mbo  heat  the 
word  "  Calcutta,"  and  thus  to  bring  himself  within  the 

I    clause  in  the  bill  of  lading  eiempting  the  ship  from 

I  liability  for  obliteratinn  oi  absence  of  marks  ;  bnt  on  ' 
proof  of  this,  in  rrder  ti  disentitle  the  plaintiff  to 
succeed,  the  defendant  most  show  thnt  the  absence  or 
obliteration  caused  the  landing  at  C  1  mho.  It  was 
found  on  the  evidence  that  he  had  failed  to  do  this, 
and  a  decree  was  given  for  the  plaintiff.  Masbub 
CEirirsKB  Dsr  v.  Law    .  .     18  B,  L.  B.,  894 


la- 


-  StoKagt — Nrgli- 


genre  of  the  emu  or  other  tenantt  of  ike  thip 
Period  of  loading  covered  by  the  eonfraef  of 
earria/rt—Fitaen  or  mnfiHeii  of  the  thip.— The 
plaintiffs  shipped  certun  bags  of  sugar  on  thellth 
and  13th  November  1887,  on  board  the  defoodants* 
ship  the  Byeulla  for  e  >nveyance  to  Bombay.  There 
bcine  a  dispute  as  t->  the  nnmber  of  hags  shipped,  no 
mate's  receipts  were  given,  and  no  bill  of  lading 


duly  delivered  the  sugar  in  B  mbay.  The  sugar, 
however,  was  found  to  be  damaged  by  water,  which 
was  due  ta  its  having  bran  st'wed  in  imm'vliate 
pr  limity  to  a  quantity  ot  wrt  timber.  The  plain- 
tiffs sned  the  defendant*  in  the  Small  Cause  C  urt 
for  the  damage  so  caused  The  defendants  shrltered 
thtnuelves  under  the  terms  of  the  errmptive  clause 
in  their  bill  of  lading  of  the  28th  November,  which 
clause  ran  w  folliiws :— "  The  act  of  God,  the  Queen's 

encmie*      .^ and  all  the  perils, 

dangers,  accidents  of  the  sea, and 

accidents,  1  ss.  or  damage  frrm  any  act,  neglect,  or 
default  whatsoever  of  the  pib.t,  master,  or  mariners, 
rr  tthtr  servant*  of  the  C"mpany,  or  fr  m  any  devia- 
ti  n.  PuccptiNl."  The  plaintiffs  contended  that  a  bill 
of  lading  did  not  relate  ti  ct  cover  the  peri-J  of 
loading,  and  that,  even  if  it  did,  the  eicepti-  n  relied 
upon  in  this  bill  of  ladingr  related  only  t--  necligence 
subsequent  to  the  c  mmenctinent  of  the  voyaf^. 
They  alao  contended  that  the  ship  wu  n  t  a  ship 
"reaa-nably  fit  for  the  voy,iL;p"  within  the  mma- 
ing  of  the  rule  laid  d-wn  in  Sfeel  v.  r*<  Slate 
Litm  Steamship  CM„„nni,  L.  Ji..  H  Ap.  Co., 
72.  In  the  SmJI  Cause  C -nrt  jndv-ment  was  civen 
in  pWntiff-'  fav -^ur.  On  appeal  tT  the  Hijh  C^iurt 
on  the  case  atitcd,  this  judgment  was  reversed. 
Beld  that  this  was  U'  t  a  ctiae  t  ■  which  the  rule  laid 
d  wn  in  Steel  v.  Tie  State  Lin'  Sftamihip  Com- 
pan}/,  L.  B.,  8  Ap.  Co.,  72.  applied,  as  there  was  no 
luestion  here  of  any  defect  inherent  in  the  ship. 
It  was  simply  a  case  of  negligent  and  Improper 
stowage.  Beld,  further,  followizig  Hongkong  and 
Shanghai  Banking  Co,  V.Baker,  7  Bom.,0.  C,  IBSi 
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SILL  OT  IiABnrO— cMrtiNMi. 

that  the  miiDabls  m-de  of  tfinitrning  the  eon- 
tract  eridEDced  by  a  bill  nf  lading  wai  tn  h' Id  the 
eiceptiing  to  be  cc-eitennve  with  the  liability,  and 
that  there  waa  no  evidence  to  be  foand  in  thii 
bill  of  lading  of  any  other  intention,  Htid  fnrther 
that  the  goods  were  covered  by  the  bill  of  lading  frrm 
the  thne  they  were  put  on  board  to  he  li'aded  ;  consc- 
qneotly,  the  defendaDta  were  protected  frcm  liability 
Qoder  the  excmptive  clanse.  TAe  Duero,  £.  JI.> 
aA.a»d  E.,  893,  and  Sayet  v,  C»Hiford,  L.  R.,  4 
C.  P.  £.,  i(i3,  ammentedrnandfill'wrd.  Htaaui- 
BHOT  VuBAK  c.  BuciBH  India  Steav  N^TiaiTioir 
CoKPABi  .    1. 1..  B,,  IS  Bom..  671 

11,    . Shippiii^    Com- 

paltv,  Liatilit)!  of,— A  Shipping  Company  upn'md 
JoBta  bound  to  deliver  (piode  in  good  order  and  oondi- 
tion,  but  tbii  obligation  ia  luhject  expresely  to  the 
Donditi'^na  inaerted  in  the  bill  of  lading.  Where  a 
oaak  of  bnody  vaa  shipped  at  Madras  in  good  order 
and  condition,  but  on  arrival  at  Calcutta  wm  found 
to  be  empty,— Safd  that  the  company  were  prrtrcted 
by  the  tpccial  wordi  inaerted  in  the  bill  of  la^ng 
"  Hogibead  brsndy  covered  with  gnnny,  n''t  retpon- 
riblsftffconditinnandcontmti."  Cftt.eb  PAi:ViB  k 
Co.  fc  Bbhuh  IhDU  Stbam  IIlTlOlTIo^  Co. 

[L  L.  B.,  26  Calo.,  664 
8  C.  W.  in.,  433 
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lott — Ahianet  of  ntglisenee. — A  ^  Co. 
■iiipped  by  the  B.  I.  S.  K.  iteamer  Mairafia 
ooral,  to  be  delivered  to  their  jlgent  If  at  Bimlipatam. 
At  the  time  of  ihipment  they  drclared  tbe  value  and 
paid  enhanced  freight  on  acccnnt  of  guch  value.  By 
the  bill  of  lading  the  ormpany  uuderto'  k  to  driiver 
ihe  case  in  good  ordei  at  Bimlipatam  to  the  eoniignee 
M,  (abject  to  certain  ccnditi'<n(  annexed.  By  rno  of 
theae  c'^diti'iu,  if  tbe  ooiuignee  did  net  take  delivery 
when  the  ahip  waa  ready  to  diachai^e,  the  (foodi 
might  be  warehooaed  at  the  merchaof  a  riik,  ai^  the 
corapany'i  liability  wae  to  ceaae  when  the  ford*  left 
the  ahip'a  aide.  ^Die  consignee  did  n't  take  delivery 
at  the  ship's  aide,  and  the  cmpany'a  a^^t  at 
Bimlipatam  took  the  case  to  the  Cnattm  Honae,  as  he 
waa  bound  to  do  by  the  regnUtii^ns  of  the  pert.  If 
tbe  Anperintendent  of  tbe  Cnitom  Bouse  had  known 
.  that  the  case  cantoned  corals,  it  would  have  been 
placed  in  an  inner  rocm,  but  the  company's  agent 
<Ud  net  know  the  contents  of  tbe  case,  and  therefnre 
wa*  anabla  to  give  any  such  information  to  the 
Superiutendent.  While  the  eaae  waa  lying  at  the 
Ciut  m  Hrnae,  application  wa*  made  >n  plaintiffs 
behalf  to  tbe  cempany'a  agent  for  delivery  of  the 
case  upon  the  usual  guarantee.  Tbe  ^tnt  refused  tn 
deliver  the  case  with  ut  tbe  pr  duction  of  tbe  bill 
of  lading.  Afterward*  the  bill  of  lading  was  received 
fr  m  Madras,  and  the  case  wa*  delivered  np.  At 
s  me  time  between  its  leaving  tbe  ship's  ride  and 
delivery  to  tbe  consignee  the  cs*e  was  rpened  and  a 
portion  of  the  contents  atrlen.  Held  that  the  defen- 
dants were  not  liable.     MAoinniov,  Maoebitzib  f. 

HnoHiH euad^SeS 

18. 
and  holder  of  a  bill  of  la<Ung  aigned  by  B  at  Botnbay, 


BILIi  OT  LASINQ— nrnfiHMi. 
as  master  of  the  steam-vesael  Join  SriffXt,  for  the 
safe  carriage  and  delivery  of  a  boa  addressed  to 
A.  which  in  fact  contained  diamonds  of  the  value 
of  Rll,670,  three  rubies,  and  three  emeialda.  in  all  of 
the  value  of  B1G.M0.  On  the  &uw  of  tbe  bill  of 
lading  was  printed,  "  This  bill  of  lading  i*  iatned 
subject  to  tbe  frll'win);  conditions."  One  condition 
was  that  a  "  written  declaration  of  the  contaita  and 
valne  of  the  goeds  is  required  by  the  owner,  and 
mnit  be  delivered  by  the  shipper  to  the  owner's  agent* 
with  the  bills  of  lading.  A  wrong  d^sctiptiin  of 
content*  or  false  declarati-n  of  value  ihall  release  the 
owner  frrm  all  re*p"naibility  in  case  of  loss,  etc,  and 
the  goods  shall  be  charged  double  freijrht  on  the  real 
value,  which  freight  shall  be  paid  previou*  to  deli- 
very." The  decluation  in  this  case  was  oont^ned  in 
the  following  letter  fnm  the  shipper  to  tbe  agent  of 
the  shipowner:—"  Dear  Sir, — Be  good  enough  to  give 
me  an  order  for  a  small  boi  containing  diamonds 
to  the  vatne  of  about  R14,000.  to  be  shipped  on 
board  the  steamer  Joi»  Sriglit  for  Calcutta.  Yoors, 
etc."  The  box  wa*  lost  by  the  negligence  of  B  or 
hia  servant*.  In  a  suit  bv  ..1  to  recover  "  tbe  valne 
of  the  goods,  vif.,  H  14,000,"— .ffuZJ  that  all  the 
ship-wner  was  entitled  to  wa*  that  the  shipper 
should  make  a  declaration  ef  what  hand  fidt  he  be  - 
lieved  to  be  the  value.  The  declaration  aati  contents 
was  n't  vitiated  by  the  rmiaai-n  to  ennmente  all 
the  different  species  of  articles  contained  in  the 
box.  TTpr>n  tbe  evidence,  the  declaration  a*  to  the 
value  and  nature  of  the  cententa  was  lead  fidt ; 
therefore  A  waa  entitled  to  recover  the  value  of  the 
diamonds  lc«t.  Dbvnjsbbkot  Bxravjib  MenrA  r. 
Bbthik  .9  Ind.  Jnr.,  IS.  B.,  806 


14.  - 


a  aJcagi— 


Brtaiasit— Damage  eatttd  !jf  Irahagt  jVoai  otker 
.ffonrfs.— Piece-goods  were  carried  frrm  London  to 
B  mbay  under  a  bill  of  ladbg,  the  exceptions  in 
which  protected  the  master  from  "leakatre.  breijoge, 
rust,  decay,  lets,  or  damage  frem  machinery,  boilen 
misfeasance,  error  in  judgment,  n^ligence 
or  default  cf  .  .  .  perxma  in  the  service  of 
the  ahip  .  .  and  the  ibip  not  behig  liable 
for  any  consequences  of  c&oses  therein  excepted, 
however  origmating."  The  piece-goods,  on  their 
arrival  in  Bombay,  were  found  to  be  damaged  by  oil 
■nd  tiy  chafing, — i.e.,  by  rubbing  against  cUier  gnoda 
in  the  h'ld, — but  there  was  no  evideneo  to  sh'w  how 
such  damage  was  occasioned.  SeJd  that  tbi  term 
"  leakage  "  did  not  include  leakage  fv  m  ether  good* 
on  to  the  piece-goods,  nor  did  "  breakage "  include 
damage  caused  by  chafing,  and  that,  as  no  negligence 
waa  proved,  the  master  was  not  prrtected  by  the 
exception  "damage  from  negligence."  Okahah  c. 
Hills 10  Bom.,  60 

16. Lflenge,  Hamagt 

doM  by— Provition  for  plar»  ofeJoim,  Tffvct  of, 
on  jnritdietiou  of  rourf.— Plaintiff  shipped  seme 
bales  of  clt  th  frrm  Calcutta  tn  Bangoon  under  a  hill 
of  lading  by  which  the  def  eudsntt  were  bound  tn  deli< 
yts, — aoddents.  Tas  or  dam^Ka  frem  fire,  machinery, 
hoUen,  steam,  and  all  the  aeddenta  of  the  lea,  rivers, 
land-carriage  and  ateam  navigation,  etc.,  excepted 
On  the  voyage  one  of  the  boiltrs  burst,  and  atcam  and 


iizodbyGooi^le 


(    S6{    >  DI0B8T  09  CASES, 

BtLL  OT  UiDJSa-contittied. 

VBter  etCEtdng,  loine  of  the  htlet  we 

Stld  thit  the  dunage  mi  irithb  the  except!. 

the  bill  of  lading,  and  therefore  that  the  defendants 
were  iu<t  liable  to  make  good  the  loaa.  Quart- — 
Whether,  nutwithttaadiiif;  the  eiceptiom  in  the  liill 
of  lading,  the  defeadaoti  might  not  have  been  made 
liable  hi  a  loit  on  the  implied  irananty  if  it  bad  be«ii 

CTed  at  a  fact  that  the  boiler  waa  Dot  reaionabiy  fit 
the  Toy^e.    Butibb  taDU,  Siuk  Natisatioh 
Co.  «.  iBuaof  HooauK  8  V.  B.,  86 


hill 


cj   ladiitff—StawoftMitttt — Smil    foi 

goodt  by  Uatage  wAtV*  lAi'p  in  ioek. — The  plun- 

nflt*  good*  wem  loaded  in  the  defendant*'  eteamer 


then  Turing  in  dock  to  be  carried  trom  Somba; 
eertidQ  port*  in  G>«t  Africa.  At  the  tune  of  loading, 
the  iMp  WM  apparently  In  a  lonnd  and  leaworthj 
conation.  Tiro  dayi  after  the  goods  had  been  pat 
an  board,  and  »h(n  Uie  ship  was  itill  in  dock,  it 
apmng  a  leak,  and  the  water  cams  into  the  hold  and 
damaged  the  pUintiffi'  good*.  The  ship  mu  taken 
to  the  dry  do^  the  cargo  was  Aifted,  and  the  leak 
reputed.  It  appeared  that  the  leak  had  ariwn  from 
the  fact  tliat  one  of  the  platea  of  the  ship  had  been 
worn  thin  In  one  patticnlar  epot^  h>  that,  whto  the 
cargo  was  pnt  on  board,  and  the  slup  lay  deeper  in 
the  WBtO',  the  preanre  became  ao  great  that  a  bole 
waa  made,  and  the  water  mahed  In.  The  pUin- 
tilb  Med  the  defandanta  for  damagea.  The  d^en- 
daota  pleaded  (1)  that  the  ship  waa  In  a  seaworthy 
condition  when  the  goods  were  put  on  board ;  (2) 
that  the;  were  protected  by  the  bill  of  lading,  which 
contained  the  following  exception  i — tH2.<  "  Accident, 
loaa  and  damage  from  vermin,  banatry,  jettison,  colli. 
aion.  Are,  mat&nery,  boilen,  stMm  aod  all  the  perils, 
dangers  and  accidents  of  the  aw,  rivers,  land  car- 
riage and  steam  navigation  of  whatever  natore  and 
kind  and  accident,  loaa  or  damage  from  any  act, 
n^teet  or  defaalt  wbatsoerer  of  the  pilot,  maiter 
or  mariners  or  other  servants  of  the  Company  or 
from  any  deviation  ercepted."  ITtld  that  the  defen- 
dant* were  liable.  While  the  ship  was  in  dock,  it  was 
not  seaworthy,  and  the  eiceptkm  in  the  bill  of  lading 
did  not  limit  the  implied  warranty  of  seaworthiness. 

VlTHDLIIAS  QOBBB  e.   BOXBAT   AVS  FBBSU    SlIlK 

NtTiauioii  Co.  .        ,     Z.  L.  B.,  19  Bom.,  680 


17.- 


Lot*    hg  Jirt— 

Cawar»—JFl«JI«:jw*.— Under  the  terms  of  a  bill 
of  laffing,"  goods  were  to  be  ddivered  from  the  ahip'a 
tackle*  aa  taat  *a  the  steamw  oonld  fflacharge,  failing 
which  the  aganta  were  to  be  at  liberty  to  land  the 
goods  at  their  godowna ;"  the  bill  of  lading  farther, 
among  othra'  exceptions,  provided  "that  the  ship- 
owncr*  shoald  not  be  liable  for  loss  by  fire."  Tlie 
steamer,  on  arriving  at  the  port  of  discharge,  came 
alongside  the  wharf,  and  comm^ced  unloa^g  at 
the  cnatom-hooae  godowns  withont  giving  the  con- 
signM*  the  option  of  landing  the  goods-  from  the 
ehip**  tackle.  The  oonaigneea,  however,  did  not 
object  to  the  goods  being  landed  at  the  godawns, 
aut  they  paid,  also  withont  obj'ectinn,  a  sum  for 
the  wharfage  of  a  part  of  the  goods  in  t^eir  godawns. 
Stld  that  the  ahip^rnners,  if  the  good*  placed  in  the 
godowna  were  in  thnr  poaaeaaion  aa  carriara^  were 


BII>Ij  of  Ii&TilXia—ccHliHued. 

protected  nudcr  the  clanse  of  tho'bill  of  lading  pro* 
viding  a)(uuBt  fire,  aa  much  as  if  the  fire  had  occurred 
on  b^dship ;  and  on  the  other  hand,  if  the  gooda 
were  in  the  psesesaion  of  the  ship-owneis  as  whar- 
fingers, they  were  not  liable  for  the  loss,  ioaamnrh  aa 
the  goods  were  destroyed  by  fire  witboat  any  default 
on  their  poit.  Cms  Hova  &  Co.  v.  Suvs  Mos  Jt 
Co.      .    I.Ij.B„4Calo.,  78e:8C.I-B.,  680 

la- 
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Ckargffor  land- 

and  tehatfaga — Liabilifg  of  cotuigiteei.  —  A 
of  lading,  given  by  the  defendants  to  the  plain- 
tiff  for  certain  goods,  contained  a  stipalation  that 
the  goods  were  to  be  taken  from  the  steamer's  tackle* 
by  the  ooniigneea  ai  taat  as  the  steamer  could  dif 
charge,  failing  which  the  iteamer'a  agents  were  to 
be  at  liberty  to  land  the  same  into  godowna  t  the 
costof  lighterage,  godown  rents,  etc.,  thereby  iocnrred 
to  be  b^ne  by  the  reapeetive  consignees.  Seld 
that  nnder  this  bill  of  laiding  the  ship-owners  were 
entitled  to  chai|^  for  lw"i|i"g  and  wharfage,  only 
in  default  of  the  conognees  tkiling  to  take  the  gooda 
from  the  ateamer'a  taoUea  within  reasonable  time, 
Held  (per  FoimiBX,  J.)  that  for  the  speedy 
discharge  of  their  vessel  the  ship-owneri  were  en- 
titled to  land  and  wharf  the  goods,  though  not  to 
charge  for  landing  and  wharfage,  unleas  the  pluntift 
had  had  an  opportunity  of  landing  Uie  goods  him- 
self. COBBUC  HoBBKH  Booxm  V.  Lbb  PKBa 
Cbvui 

[Z.  L.  B.,  6  Cftlo.,  477 :  6  C.  I»  B.,  1B7 

19.  Lote      by     firt 

before  delinery—SaeMptum  from  lioiiit^.— The 
defendant  received  gooda  on  bcwd  hia  ateamer  under 
a  bill  of  ladiog  which  exempted  him  from  liability 
for  loss  occasioned  "  by  the  act  of  Ood,  the  Queen'a 
enemiea,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  what- 
soever kind  or  natnre,"  and  lawfnlly  landed  them 
OD  the  Cnstom-house  Bunder  at  Bombay,  where 
they  were  accidentally  hnmod  before  they  were 
dehvercd  to  the  conuguee.  Seld  that  he  was  pro- 
tected by  the  above  oiceptiiH]  in  the  bill  of  lad- 
ing. HoirQ-Koiro  aitd  SHAVaxAi  BAsma  Cor- 
VOBATIOH  ti.  Bakib     ,  ,   6  Bom.,  O.  C,  71 

Said,  on  appeal,  that  so  long  as  the  good* 
remained  in  his  custody  after  bnng  so  landed,  b* 
waa  protected  from  liability  nnder  the  above  ex- 
emption in  the  bill  of  lading, 

[7  Bom.,  O.  a,  189 

ao.  Delivery        i% 

dock — "  Iiatidii^  or  eranage  ekargli " — Praetic» 
of  doei  to  recover  f^om  eoneiaiiae — Liaiilily  of 
tbip-ovmer. — Certain  boilers  oon signed  to  the  plaintUt 
in  Bombay  were  shipped  at  Liverpool  In  two  steamera 
belonging  to  the  salne  owners,  under  two  bills  of 
lading  in  these  terms :  "  Shipped  in  good  order  and 
oondnion,  etc.,  to  be  delivered,  (nbject  to  the  excep- 
tions and  conditions  hereinafter  mentioned,  in  the 
like  good  order  and  oonditisn,  from  the  ahip**  tackles 
(where  the  ship's  responsibility  shall  cease)  at  the 
aforestud  port  of  Bombay,"  etc  One  of  tbe  excep- 
tions and  conditions  above  referred  to  waa  as  follows ;  — 
"T]ie*hip«wner  shall  have  the  option  of  discharg- 
ing in  deck,  and  of  making  deSrery  of  th^gooda 
I  V 


lizcJbyGoOt^Ic 
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under  the  MUa  of  lading  either  over  tlie  lUp't  dde 
or  from  lighten,  or  t,  lAare-tbip,  ot  cnatom-hoaee, 
or  warehonie,  at  morchinf  •  riik."  FreiKht  w»i 
prepwd  in  LiTerpool.  On  tbrar  airiral  at  Bomba;, 
the  two  steamerg  waot  into  the  Prince'^  Dock,  belong- 
ing to  Oie  Port  Tniit,  and  diichai^ed  the  boUen, 
by  meani  of  the  Port  Trort  cnaea,  on  to  the  dock 
wWvei,  The  plwntiff  mib»eqiientW  lent  to  remoie 
the  bdlera,  but  wai  not  allowed  by  the  dock  anOto- 
rtties  to  do  K)  nntil  he  had  paid  to  them  Tarionf 


account,  ai  stated  id  the  bill  tanilthed  hhn  b  J  the 
Port  Tnist,  of  "landing  chaiwea  "  for  the  •id bdlerfc 
The  bill!  alK  conteined  oertain  additiooBl  charge*  for 
"wharfage,"  Theae  the  pluntiff  w»»  readj  to  pay, 
bnt  the  "landing  chargea  "  he  p^d  only  under  pn«eit, 
and  in  order  to  get  posHanon  of  hii  Koodi.  and  now 
•ought  to  recover  the  nme  from  the  dcf (udantii  who 
repreunted  the  iMp-owner*.  It  wa«  the  prat^e  of 
the  Port  Tmit  to  reoorer  theie  ohaigea  In  all  csmb 
from  the  eonilgneei  of  goodi  diKhaned  in  their 
dock,  and  the  cha^e  wai  laid  to  be  Jarfed  on  all 
good)  landed  on  the  wharve*  of  the  dock,  whether  by 
the  AxVa  cranes  or  by  the  ihip"*  own  tacklea.  The 
charge  was  incurred  the  moment  the  goodi  tonohed 
the  wharf.  In  their  latea,  Banctioned  hy  Qoyorn- 
ment,  which  by  thdr  Act  the  Port  Truet  ware  en- 
titled to  chai^  thia  charge  wai  called,  not  a 
"landing  charge,"  bat  a"(bck  ■ndorBn»ffe"ohai'ge. 
Had  the  pWntifl  been  givrai  delivery  of  theae  gooda 
in  the  itmm,  and  afterwardi  himielf  landed  them 
at  any  wharf  bdongiog  to  the  Port  Tniit  in  the 
Port  of  Bombay,  the  Port  Tnutwonld  have  wnght 
to  IwTe  made  the  Mme  charge  for  allowing  the  goodi 
to  be  landed,  whether  that  wae  done  by  thdr  appli- 
aiicei  or  not.  Btld  that  the  »hip-owner,  and  not  the 
ooiuigiiee,  wM  bound  to  pay  theie  chargei,  they 
bring  in  reality  charge*  for  work  and  labour  done  in 
and  about  the  landuig  of  the  goods— an  operation 
which,  under  the  bUla  ot  hiding,  wai  within  the 
duty  ot  the  ship^pwner.  Per  LiiKlw,  J,— The  diip 
having  elected  to  diBcharge  in  the  dock,  it  wai  her 
duty  to  land  the  good*  on  the  wharf.  Bvwy  chai^ 
whfch  had  to  be  incurred  before  that  could  be  done 
w*a  a  charge  antecedent  to  delivery,  and  one,  there- 
fore, which  mnit  be  vM  by  the  ehip-ownor.  Soorr 
*.  PllttiT  -  -^    «    ™  n™    «o<i 


91.  ~ 


.  L  If.  B.,  T.Bom.,  see 
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Auig^  of  hill  of  lading  for  eai»fc— A  bill  of 
lading  pQfporting  to  be  for  60  torn  of  eoal*  and  con- 
tuning  a  printed  claoae,  "  weight,  content^  and  value 
nnknown,"  and  lunilar  word*  written  above  the 
rignatore  of  the  maiter,  doe*  not  amount  to  an  admit- 
don  by  the  maiter  tiiat  he  ha*  received  60  ton*  of 
Mai  OD  board.  Upon  the  true  coDrtmetion  of  the 
Bill*  of  Lading  Act  (IX  of  186S),  «.  8,  a  hOl  of 
lading  in  the  above  form  i*  not,  in  the  handa  of  a 
coniignee  for  vahie,  condnrive  evidence  agaln«t  the 
marter  of  the  ihipment  of  SO  ton*.  Niooi.  k  Co. 
•.  CuTLB  ....       0  Bom.,  Sai 


aa.  ■ 


-  FrtigM, 


ntoMrtrntnt — ItiatvrameHl  at  port  of  i*UMri) — 
Diterepaney  in  mtanramentt — Evidenet — Bmrim 
of  proof— Suit  bg  eontigntt  fbr  txeett  freigAt. — 
f  F  at  Honlmein  conngned  to  the  ptiJntitC  it 
Bombay  ISG  loei  of  teak  timber  ihlpped  on  board  tlui 
deftndant'i  ihip.  The  bill  of  lading,  which  waa 
dgned  by  the  defendant,  deicribed  the  log*  ai  marked 
K  V,  and  meaanrtng  torn  116-12-10,  and  it  pro- 
vided tor  Hie  pa^nent  of  fr^ht  theraon  at  Bombay, 
>t  the  nte  A  ftl7  per  ton  of  60  cnbic  feet  im 
T^ht  delivery.  Tb«  lait  danie  of  the  bill  of  lading 
waa  in  the  handwriting  of  the  dcfeodant,  and  wai  a* 
fbllowi : — "  Mark*,  nnmber,  qnantity,  and  meaanre- 
ment  unknown:  all  ctiier  oonditioiii  ai  per  charter- 
party."  The  charter-party  waa  ezpre**ed  to  ha 
between  the  ownvi  of  the  *hip  and  Mewra.  B  of 
Bangoon  aa  charterer*  of  the  whole  ihip.  and  pro- 
vided  for  the  payment  of  freight  "  at  the  rata  of 
BIS  per  ton  of  60  cubic  feet  for  all  limber,  one 
rate  throughout,  except  100  ton*  broken  itowage  at 
half  freight,  bv  intake  meaaorsment."  On  arrival 
of  the  >hip  at'  Bombaj,  the  plaintdS,  a*  condgnee  of 
the  timber  and  holder  of  Uie  bill  of  lading,  paid  the 
defeoduit  (the  eaptdn  of  the  ship)  Bl,e00  on 
account  of  freight,  and  took  delivery  of  the  18S  lo«. 
On  meaauring  them  he  foond  that,  according  to  hia 
method  of  meararement,  the  total  meaauremebt  of 
the  1S6 1(^  came  only  to  ton*  68-37-11-6,  and  not 
torn  116-13-10  ai  mtt^oned  in  the  bill  of  lading. 
He  claimed,  therefore,  to  be  chargeable  with  freight 
ooly  on  the  imaller  quantity  (via.,  &996-8),  and  to 
recover  frran  the  defeodaot  tJie  differenoe  (««>., 
B501-B}  between  that  mm  and  Bl,600  pud  en 
acoount  aa  for  an  overpayment  of  frtight.  It  wta 
proved  that  all  the  timber  on  board  had  beoi  mea- 
■ored  at  Honlmein  by  an  employ^  of  the  charterer* 
acting  appaiCTtly  a*  agent  <xF  all  the  different 
*hippen.  and  that  the  meaiorementa  in  the  bUla  of 
lading  were  supplied  by  thii  perion  to  the  defendant 
a*  the  meaenrementt  of  the  differtnt  ocongnmvita. 
It  wai  aUo  proved  that  the  186  logi  reeaved  and 
meaaured  by  the  pluntff!  in  Bombay  were  the  Mme 
lege  that  were  ihipped  under  tiie  biu  of  lading,  and 
tiut  the  plaintiff*  meaaurement  of  then  waa  oorrect 
according  to  the  mcde  of  mesiurement  which  he 
adopted.  There  wai  no  evidence  aa  to  what  waa  tha 
mode  of  meaanrement  followed  at  Honlmein,  nor, 
'  except  the  itatementa  in  the  Ull  of  lading,  aa  to  what 
waa  the  actual  intake  meamremait  of  the  timber 
there.  Stid  that  the  effect  of  the  last  danae  in  the 
bUl  of  lading  waa  to  incorporato  into  that  dooununt 
the  dauie  of  the  charter-party  which  provided  that 
freight  ahonld  be  payable  oo  the  intaik*  mea*orc> 
ment ;  that  the  bnnlen  of  proving  what  the  intake 
meaaurontnt  actnaUy  wa*  lay  npoo  the  pUntiff, 
ight  to  recovei  back  money  which  he  aBeged 


•  a  bUl  of 


of—IAt*  of  ikifm 
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BILL  or  ItADUXa—eontiuMd. 

drtad  tt  the  port  of  ihipnient,  oonUini  the  trartb 
"  frrigbt  for  tlw  ttMi  goodi  being  pud  here,"  it 
openta  u  »  reeatpt  for  the  trti^A.  The  ihip^mier 
ii  not  bound  to  dtliver  the  Mine  to  the  (Upper  notil 
pkyment  of  the  (iim  to  be  iihuged  tor  the  curfage  of 
the  gooA  I  bnl  endb  earn  u  not  Craigbt,  uid  the  chip- 
owner  hu  no  lien  for  the  tmonnt  npon  the  goodi, 
noT  the  bill  of  U^g  which  representi  tbem. 
Sooius  jAvnB  e>  Asdooji  Evbkbbk 

[lXnd.Jiur.,ir.  B^aso 

94. 

for,  o»  cargt 

Marttr'i  lian  for  fr»ig\t — Cluirt«r-partg.—llJ  a 
chutar-putj  made  In  Limdim,  the  ihip  W  was 
^bartered  to  carry  a  ai.rgo  from  Lirerpool  to  Calontta, 
where  ahe  waa  to  load  from  the  tactora  of  the  charterer 
a  full  homeward  cargo  to  be  cu™dbj  bar  to  Europe. 
Frdght  for  tbe  whole  tonnd.  oat  uid  nome,  wa«  made 
payable  on  mte  deHvery  of  the  homeward  cargo,  but 
at  ao  mnoh  per  ton  of  the  ontward  cargo  ddivered 
in  Calcutta.  The  maitar  wm  to  have  a  liea  on  the 
eaigo  for  frdght,  ct&i  caib  not  exceeding  £800  wa*  to 
be  advanced  lo  the  ihip  In  Calcutta  on  acconnt  of 
freight,  bnt  subject  to  inmrance  i  and  £600  tru  to 
be  adranced  by  the  cbarterer'i  acceptance  at  three 
months,  or  In  cash  under  dioconnt,  at  d^rterer's  option, 
on  the  Buling  of  the  vessel  from  Liverpool,  less 
five  per  cent,  for  ingcranca  The  charterer  himself 
loaded  the  ship,  and  the  master  signed  a  biU  of  lading 
wUoh  declared  the  cargo  to  be  shipped  by  the  cbar- 
ieter  to  be  delivered  at  Calcntta,  as  the  agents  of  the 
charterer  sdght  ffireet,  vnto  order  or  to  his  assigns, 
fcdght  to  be  paid  a«  per  charter-party.    In  the  mar. 

tof  the  Ull  was  written,  "  Beceived  in  advance  of 
within  fre^ht,  £800  as  per  chaiter.party."  The 
£600  bad  been  pud,  not  in  <^sh,  bat  by  Qie  iJiaTterer'i 
Ull  at  three  months.  The  charterer  iiecame  bankrupt 
and  the  hSl  was  diabononred,  and  the  fact  of  the 
bankruptcy  and  dishonour  was  known  in  Calcutta 
when  the  diip  arrived  there.  On  the  ship**  arrival  in 
Calcutta,  J  O  i  Co.,  who  were  the  holiurt  fin-  valne 
of  the  bUl  of  ladfaiA  demanded  delirery  of  the  cargo, 
^e  master  cUmed  a  right  of  lien,  and  refused  to 
ddiver  unless  J  O  ^  Co.  would  pay  the  £600  bill 
wUch  had  been  dishonoured,  and  would  further 
advance  £800  for  the  ship's  use,  and  load  a  homeward 
esrgo,  according  to  the  terms  of  the  charter-patty. 
Stld  that  J  O  4-  Co.  took  the  bill  of  lading  with 
notice  of  tbe  cluutci^party,  bnt  that,  under  the  cir- 
cnmstanees,  the  master  bad  no  lien,  and  was  boond  to 
delivo'  the  cargo  to  J  O  ^  Co.  Oau  o.  ^Aihholm 
[Bourka,  O.  C,  171 

S5.  fV«i>i<,      Litm 

for,  on  cargo— Ad<tmiet»  o»  acootmt  ^  fraigkt — 
Xmm  a<  owMTt. — Ooods  ware  shipped  oelivenble  to 
the  ordW  of  tbe  shippers  or  thenr  aasi^ns.  The  Inll  of 
lading  stated  that  "  freight  for  said  goods  was  to 
b«  pMd  as  per  charter.party,  with  average  accostonud, 
reserviDg  lien  in  foil  on  cargo  for  fnll  amount 
as  stipidated  therein."  The  charter-party  showed 
"  that  H  j*  Co.  undertook  to  supply  a  full  cargo  for 
tils  ship,  and  that  Ji  S,  agent  for  the'  ship,  agreed 
with  S  ^  Co.  that  the  said  ship  should  proceed  to 
Londosi  dock,  or  any  other  suitable  dock,  tot  loading 


BIIiL  OT  lAKDlSQ^-eontimutd. 

salt  at  party's  option,  or  so  near  thereto  as  she  can 
safely  get,  to  be  at  all  times  afloat  and  in  safety,  and 
then  load  for  Uie  charterer's  ^ent  a  fall  and  complete 
cargo  of  salt,  not  exceeding  what  the  master  conuden 
sufficient  caigo,  which  the  charterers  eng^e  to  ship, 
not  exceeding  what  she  can  reasonably  carry  with  her 
■tores,  provisions,  and  fnmiture,  and  being  so  loaded 
•ball  therewitb  proceed  to  Calcutta,  or  so  near  thereto 
as  she  may  aaf  ely  get,  snd  there  deliver  as  per  bills  of 
lading,  and  on  being  paid  freight  at  tbe  rate  of 
twenty-three  sbilliags  per  ton."  The  freight  to  be 
pud  thus  t  "  £B00  by  charterer's  acceptance  at  two 
months  on  niling,  less  Z\  per  cent  insnnuice )  or  cash 
on  salUng,  lesa  E  per  cent,  interest  and  bmronce,  at 
charterer's  option,  and  the  balance  in  cash  on  delivery 
a*  master  requires,  at  cnrrent  rate  of  exchange  ;  K  per 
cent,  commitsion  to  charterers  in  lien  of  consignment." 
Stld  that  "a  sum  of  money  payable  before  iba 
arrival  of  the  ship  at  her  port  of  i^scbarge,  and 
payable  by  the  shippers  of  the  soods  at  the  port  of 
(hipmoiti  is  not  freight  In  the  strict  legal  acceptation 
of  the  term,  with  all  tjie  incidents  of  freight  in 
giving  the  ^ip-owner  the  right  of  lien,  unless  it  is 
stipulated  for."  Here  tbe  owners  had  a  lien  npon 
the  goods  for  freight,  notwithstanding  that  the  bill 
of  exchange  for  £G00  had  been  dven.  Thomas  «. 
Osu  ....    Boarke,  A.  O.  C,  100 


aft Frtighl,  Lien  for, 

on  eargo — Aivamat  on  awomri  of  frtight — JXs- 
lononr  nf  lilU.~Tbe  captun  of  a  ship  Ins  no  lien 
on  the  cargo  tn  respect  ot  a  portion  of  the  freight 
stipulated  to  be  advanced,  and  advanoed  by  bills  after- 
wards dishononred,  nor  in  respect  of  a  portion  of 
the  froght  stipnlated  to  be  advanced  at  tbe  port 
of  fischarge.  A  lien  cannot  arise  in  any  case  when 
the  master  has  not  a  right  to  retain  the  goods  till  the 
freight  is  paid.  Such  advances  are  not  freight^  bnt 
advances  to  be  mode  under  discount,  and  upon  tbe 
security  of  the  captain's  bill  oa  the  freighter.  The 
master  has  no  lien  at  law  or  in  equity  in  respect 
of  breaches  of  covenant*  in  the  cbaiter  .party,  otha 
than  those  relating  to  the  payment  of  freight  for 
goods  actually  carried.     PsrantVLix  add  Obibhcai, 

Stuk  SlYiaiXlOB   COHfAjn  «.   SlUIX 

[Boorka,  0. 0, 809 

87.  ; Claim  for  %\ort 

dtlivtrg — Flaet  for  pr^trring  claim — CondiHon 
prfctdtnl.—'Wiiat  a  bUl  of  ladluR  contained  a  eUnse 
to  the  following  effect : — *■  Any  clum  for  short  d^very 
or  damage  dcoe  to  good^  and  all  other  claims  wl>tso- 
erer,  to  be  made  at  tlie  port  ot  Calcutta,  and  at 
no  other  port,  and  the  goods  are  shipped  and  tU*  bill 
of  lading  granted  subject  to  this  expms  condition," 
it  washeldby  theBecorderof  Bangom  to opoKte  so 
to  make  the  preferring  of  a  dum  in  Calcutta— 


m  Caloutta.    Hasoksd  Iisiuiubi  Kada  e.  Bsi- 
TUH  IHSIA  SllAlf  Natibatiox  Cokfabt 

[e  W.  B.,  889 

9S. ■  ■ ■ — ■ --^ Shorldelivery  ^ 

good*— So  *i>id»net  a*  io  koto  goodt  were  lott— 
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ilnrdtn  of  proof—"  Or  oHurwue,"  meaning  of. — 
'ftie  pUiiitiff  wu  ijie  consignee  of  a  large  coaaign- 
nent  of  goodi  abipped  from  Bombay  in  bagi  on  board 
ttie  defendanta'  steanuhip  Java  for  carriage  to 
ZanziW.  On  arrival  of  the  Java  at  &Diibar,  the 
gooda  ware  Iand«d  by  the  defendant  coinpBn]^  and 
placed  in  the  cnatomg  godewn,  where  the  plalntiJf  in 
dae  conne  demanded  deliverf.  Some  of  the  bagi 
were  nut  ferthcoming,  bat  the  evidence  did  not  show 
hoir  the  Ion  had  ocearrod-  The  bill  nf  lading 
contained  the  fiiUawing  condition: — "The  Company's 
liability  shall  ceaae  as  aoon  as  the  paclcagn  are  free  of 
the  ship's  tackle,  after  which  they  sball  not  be 
nupoiuible  for  any  loss  or  damage,  however  canied. 
If  stored  in  receiving  ship,  godown  or  nponany  wharf, 
all  risks  of  fire,  daooity,  Termin  sr  othtrwiH  iihall  be 
with  the  merehant,  and  the  nsual  charges  ahaU  be 
pnid  before  delivery  of  the  goods.  Fire  intnrance 
will  be  covered  by  the  company's  agents  on  applica- 
tion." In  a  suit  brought  by  the  plaintiff  for  short 
delivery  of  goods, — Seld  that  the  defendants  ware 
liable.  They  <Ud  not  ahow  how  the  loss  occurred,  and 
as  it  might  have  occurred  from  canses  net  covered  by 
the  exception  {e.g.,  from  miadelivary),  they  did  not 
bring  thecruclves  within  tha  protection  afrorded  by 
the   exemption.    The  aeneral  words  "  or  otherwise  " 

?din-     ■       -     ^ 
not  be  read 

wonld  make  them  inclnde  wil^l  miaoondnct  on  the 
part  of  the  defendant^!  servant*,  and  general  words 
are  not  read  with  inch  tn  extoided  meaning.  Nor 
«onld  they  include  misdelivery,  for  that  was  provided 
for  in  the  eighth  clanae.  Bbiubh  Ivnu.  Stbu< 
NATiaATiOH  Co.  V,  Raiash  Bakji 

[I.  L.  B^  32  Bom^  184 

a9. Claim  for  liort 

delivery — Place  for  prtfarring  claim.— A  bill  of 
lading  contained  a  prOTidum  that  any  claim  for  short 
delivery  or  for  damage  done  to  goods  should  be  made 
at  the  port  of  Cslcntta,  and  not  daewhere.  S»ld  that 
this  clause  did  not  affect  the  plaintiff's  right  of  snit 
in  the  Court  at  Bangoon,  and  that,  if  the  defendants 
meant  to  object  that  no  claim  had  been  made  in 
CUcutta  befiTre  the  commencement  of  the  suit,  they 
should  have  done  ao  in  proper  time,  nit.,  in  their 
written  statement.  An  objedjon  on  that  ground 
taken  for  the  first  time  at  the  hearing  of  the  appeal 
was  disallowed.  Britibr  Imu  Smit  NtTia&- 
Tios  Co.  t.  Ibkabdc  MooBiTK    ,        .  8  W.  R,  85 

80. Claim  for  ikoH 

delivery  to  be  vde  ai  a  etrfain  place  vithia  a  cer- 
tain lime — Beaionalle  aondilion — Common  carrier, 
JAabiiity  of— Carrier!  Act,  III  qf  1865.- i.  Stipula- 
tion by  persons  carryiug  on  eiteosive  bnsmess  as  cai- 
riers  that  they  should  be  apprised  of  claims  made  on 
them  for  default  on  the  i»rt  of  their  servsnta,  at  a 
specified  place  and  no  other,  and  within  a  time 
which  will  render  enqniry  likely  to  be  attended  with 
dome  resnit,  is  not  nnrea«UDable.  The  drfendants 
were  owners  of  a  fleet  of  steam-ships  plying  psrio- 
ifically  aloDf^  the  coast  of  British  India,  by  which  they 
nndertook  to  convey  for  frcicht  parcels  of  goods 
tor  all  persona  indifferently  fnan  and  to  apeciflod 
port*.  They  stipnlated  in  their  bills  ot  lading  that 
claims  for  shurt  delivery  should  be  made  at  the  port 


BILL  OF  ULDTNQ—conclnded. 
of  Calcutta  only,  withb  oiie  month  after  delivcrji 
of  any  portion  of  the  goods  entertd  in  the  bill  of  lad' 
ing.  Seld,  in  a  snit  against  defendants  for  eumpeu' 
sation  for  valae  of  goods  short  delivered,  that  t^ii 
was  not  an  nnreasonaUe  stipulatian,  and  that  a  clum 
made  on  tbeagenta  ofthed^endants,  who  were  antho- 
riiedonlytfl  retain  tha  goods,  recdve  frdght,  and  giv« 
delivery,  was  not  a  sufficient  compliance  with  the 
ccinditl:in.  Seld,  also,  that  deftnduits  were  common 
carriers,  though  not  for  the  purposes  of  the  Indian 
Carriers  Act,  and  that  thdr  character  of  carriers 
continaed  so  limg  aa  the  goods  remained  in  thdr 
hands   and   nnddiv^red.     Butibh     Imsia   Stuic 

NATICliTION   COXFllTT  C.  BAJBB   MIlBOIOD   BBACK 

*Co.  L  I*.  K,  8  Mad,  107 

81. Delirerg  of  good* 

to  eontignee  —  Cargo  mnclaiaied  on  arrival  qf  eiip — 
Sigilt  of  thip-avner  io  land  geodi —IDamaget  if 
rain—Madrat  Sarbotir  Tmet  Act  fMadrat  Act  II 
qf  JSSe^.— The  defendant's  ateamship  arrived  at 
Madras  on  4th  December  ISQl,  bringing  bags  of  gn^ 
consigned  V>  the  plaintiffs  under  a  bill  of  lading  by 
whi<£  the  detendantt  woe  to  have  the  option  of 
delivering  the  goods  into  a  receiving  ship  or  landing 
them  at  consignee's  risk  and  expense,  and  thdr 
liability  was  to  ceaae  when  the  goods  woe  free  </l 
the  ship's  tackle.  The  pUintiffa,  on  the  date  of  the 
arrival  of  the  goods,  were  not  authoriied  to  receive 
them.  The  plaintiffs  set  up  a  custom  that  cargo  ot 
this  description  unght  to  be  landed  csi  tho  beach  i  but 
aa  thu  conld  not  be  done  in  the  abseuce  of  the  con- 
signees, the  defendants  landed  it  the  same  day  on  the 
pier  and  delivered  it  Into  the  castody  of  the  Hadrss 
Barboar  Tmit  for  storage,  pending  delivery  to  the 
consipiees.  On  the  8th  of  December  1891,  havy 
rain  fell,  and  on  the  same  date  plaintiffs  learnt  that 
tha  cargo  bad  been  delivered  on  the  pier.  When  the 
plaintiffs  Came  to  take  delivery  on  that  day,  a  con- 
siderable portion  had  been  damaged  by  rain,  for  which 
they  now  sned  the  defendants.  Eild  (1^  that  where 
the  consignees  were  nnable  to  take  delivery  in  the 
ordinary  way  on  the  beach,  the  master  of  a  ahip  haa 
the  option  of  landing  aad  warehousing  the  goods,  and 
that  delivery  to  the  Harboui  Trust  for  custody  wm 
not  WTongfol ;  (2)  that  in  the  abaence  of  proof  that 
the  defendants  were  negligent,  or  that  they  tailed 
to  deliver  the  goods,  the  sait  most  be  dismissed. 
Bbitibh  India  Stuv  Katiqitioii  Comtivy  v. 
iBBAiuM  Sitlahcak  .  L  It.  B.,  18  Hod.,  168 
BILL  OF  BALE. 

Ste  Cassb  vioibb  EnsBircB— Fabca  Sti- 

SBHOB— TAKYlHd      OB      CoHTBASIOIlM* 
WanrKK  iHarBUIUHTB. 

See  Veitdok  aks   FuBomASBB — BiLLfl  QW 

BILLS  OP  EXCHIITGB. 
Power  to  Issue— 

See  COMPABY— POWBEB,  DUTIIB,  AHD  Lu- 
SIUIIB3   OV   DlKBCTOBB. 

n  B.  L.  R.,  68 
I.  L.  XL,  6  Bom.,  8S 
L  L.IL.8Bom.,438 
I.L.B^4Bain..S76 
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DIQBST  OF  CASES. 


(    874    ) 


BTUiS  OF  BXCSASOB—aoncltidtd. 

PreBtunption  of  p^ment. 

See  BanxxaiB         .        &  B.  L.  B.,  018 

BILLS OTIiXCHAlirOB  AOT(V  OF  1866). 


BULITK  0FAMFEI1  FAJTEBS. 

Blsnatare  on— 

Bee  Bbtotpbl — BBtorta,  bi  Dbidb  utd 
otBSB  DocvMBins. 

[I.  Ih  B^  6  Calo.,  89 

BLAITX  TBAITSFBB. 

B«giBtratloii  of— 

See  CoMPuiY— TaAKsnR  ov  SaABKa  ads 
BisKTS  ov  TAAxanftBia. 

[L  L.  B..  8  Calo.,  817 
BLDTDITiBS. 

See  Hnrnr  Law— Ishebitafci— Dithst- 

Ufa  O'l  EZOLCBIOV   BKOW,    IHD    FOSVKI- 
TDKB  OP.  laaSKITJiirCI— BUNDXBBB. 

pa  B.  L.  B.,  F.  B.,  108 

a  Bom.,  6 
14  B.  L.  B^  278 

LI..B„lBoin.,177,B67 
See  M*'-*"'»  Law — Joibi  Fahilt. 

[L  I..  B.,  12  Had,  807 
X  I..  B.,  16  KwL,  488 

BOABD  OF  XXAMHrBBS. 

—  Flaadenblp   vxaxointMonSoard 


qf  Siamiiteri  raitif^  »ta»dard  of  marie  rtqttired 
for  poet  certificate  tcithoui  notice  to  candidalet — 
Petition  to  Higk  CoMirl  bg  tiUMoeeetfal  candidate: 
— llie  Bawd  of  EuDiinen  btving,  withoot  giving 
aaj  notica  to  the  nudidatet  it  the  aimuAl  eumina- 
tion  foi  plemdenhin  of  the  upper  Bubordinate 
grade,  ntUed  the  minimniii  nnmbcr  of  ratilm  qualify- 
ing fin'  a  piM  certiflcate,  mnie  of  the  nniacceuful 
caudidatea  petitioned  the  H^h  Court  that  the  remit 
of  the  eiamination  nugbt  be  reconnderod,  and  the 
tonner  ttaadard  nverted  to.  Meld  tbti  tba  Court 
having  delegated  its  pawen  in  connection  with  the 
Bxaminaticin  to  the  Board  of  Eiamioeri,  and  the 
Board  having  eierciMd  it*  poweri  legally,  properly, 
and  for  the  benefit  of  the  public,  (here  vm  no  came 
for  intorferenM.  IR  thi  PiTinov  oi  Dwabka 
Fbaiad  ....  L  I..  B.,  8  AIL,  611 
BOABD  OF  BrovKMEJi:, 
■ Appeal  to — 

See  PoTTAB         .  L  L.  B.,  19  Uad.,  824 
Ordars  of— 

See  Act  IX  op  1847. 

[I.  L.  B..  17  Ctio.,  S90 
~  Powers  of- 


BOABD  OP  KEVEN  UH—eoueluded. 

Bnlea  of— 

See       Fbe-evptioh— CoKBTSiTCTiOH      o> 
Wajib-cl-Abz. 

[L  L.  E.,  17  AIL,  447 

See    PaB-BUPTK>ir~RiOBT  OF    Pbe-bup- 

TJOH  .      I.  L.  E,  16  AIL,  40 

[I.  L.  B.,  17  AIL,  226 

Saaotfon  of— 


BOABDINQ-HOUSE  KKBFUK. 


BOKBAY,  IJMEFB  OF  TOWN  OF— 
■ — — —    Iiand     altuata    in     Dlatrlot    of 

Iff Hjlltn  —JiH-iediHion—Trantfiir  of  Properly  Act 


Court,  i 

ienpe  in  which  that  eipreaeion  ii  used  in  >.  6S  of  the 
IVaiufer  of  Property  Act.  TaiiOAX  QaiI8aI)BAb 
Bamadb  v.  BsAawAKSBB  Hcubahs 

[I.I..B.,28Bom.,84a 

BOICBAT  ABKABZ  ACT  (V  OP  1878). 

-  s.  8,  oL  (11),  and  a.  48,  «L  (f}- 


Draicing  toddg — Manvfactvrt  of  Uqnar. — Drawmg 
todd;  ii  not  "manufacturing  liquor"  a«  defined  in 
cL  11  of  >.  8  of  the  Bombav  Abkari  Act  (V  of  187S). 
The  mere  poaseetion  of  implementi  for  the  pnrpoee  of 
drawing  toddy  ii  not  an  bflcncc  pnniehable  under 
cL  (/y  of  ".  48  of  the  Art._  QnEin-EllPBBBS^r, 
PiEiO  Kalio 


I.  L.  B.,  18  Bom.,  423 


—aa.  3  and  66. 


BS.  14,  20.  64,  66,  66,  and  91— Tree 

— Toddg-prodmcit^  tree. — TTie  word*  "  any  tree  "  la 
s.  14  and  "  every  toddy  producing  tree  "  in  ».  20  of 
the  Bombay  Abkari  Act,  T  of  1S78,  mean  b]1  treei  in 
the  Bombay  Pri^dency  to  which  the  Act  applies, 
from  which  toddy  \m  drawn  or  produced,  and  m* 
merely  thoee  in  regard  to  which  no  special  rights 
of    drawing    toddy    preiiouaty    eiiited.    Akbbsih 

JUBAiraiBi  c.  SEOBBIABX  0>  SriTE  VOB  IXDIA 

[L  I..  B.,  e  Bom,  898 
. B.24. 


Juiee  Iff   toddg-prodncing   tree 

— Land  reeenat. — Per  BmiwooD,  J.— The  eiprei- 
uon  "landreTenue"  a*  niad  in  Act  X  of  1S76  doe« 
not  indode  (4ther  the  dutita  leviable,  aoder  Begnla- 
tion  XXI  of  1627,  on  the  maanfactnre  of  i|driti 
or  Ibe  taxet  on  tbe  ^p^wg  of  toddy  tree*,  the  IcTy  of 


iizoabyGoo(^Ie 


DiaSST  OV  CASEB. 


BOUBAY    ABEASI  ACT  (V  OF  lSTe> 

— cotttinitii. 
wUch  in  certwn  dirtricU  wm  Icgsliied  bj  s.  34  of 
the  Bomt>»y  Abkiri  Act,  No.  V  of  1878.  A  brnta 
of  dntiea  on  the  iii»nof»<*are  of  ipiriti  ii  not 
Mthoriied  to  levy  a  daty  on  my  jnice  in  troe*,  rather 
nnder  Eegnlsllon  XKI  of  1827,  or  Act  I  of  1876,  or 
Bomb»y  Art  V  of  1878.  Jniee  in  toddy-prodni^ 
treea  ii  not  ipirit,  wMch  includei  toddy  in  %  f  annented 
■tate    only.      NABAYiK    Vsbktt    Kamdtkas    v. 

DHtHiiu-  p.  I,.  B^  e  Bom.,  4ea 

BH.  S8,  67— PorfiM— a«(  for  m>»»y 

ilUffollg  Itvied  hg  a  farmer  of  oitaH  r«vtv^ 
Collector  not  a  uteetiary  party  to  nck  a  mti.— Ine 
Cdleotor  ii  not  »  neoewury  pirty  to  •  nut  broagM 
uwiKt  X  inner  of  »bkwi  rSTsnne  for  s  rafiuid  of 
money  iUw»lly  leried  at  hi*  inrtwica  by  the  CoUertiw 
under  >.  29  of  the  Bombay  Abknri  Act  (V  of  1878). 
6.  67  of  the  Art  fliprPMly  eiwnpti  the  Cdlector  from 
reepffliiibility.  Thongb  a  per»n  ■"'"i***"  .".  f" 
nndne  demand  may.  undur  a.  IS9  of  the  Act,  take 
•tept  by  which  the  Collertor-i  procoedinga  may  be 
■tayed,  rtill  Wa  abrteotaon  from  inch  a  course  will  not 
derive  him  of  hi*  ordinary  right  to  reoo»OT  mimey 
wnragfiilly  taken  from  Mm  for  the  benefit  of  a  iMrd 
per»on.    SAB*riM  V«nkd  «.  8*rttiB*K  NiOtr 

[I.  L.  B.,  U  Bom.,  619 

-  B.    48    and    8.   Alr-1 1 1 1 9  a  ^ 


BOHBAT    ABKABI  AOIT  (V   OF  1878) 


where  tndi  powwgim  ii  not  Mtaafactorily  aoconnted 
for  Oat,  mider  i.  SB,  it  is  to  be  preanmed,  nntil  the 
eontiary  U  proved,  that  a  ]/aiaa  in  pownwiwi  of  mch 
ntennls  has  committed  an  offence  nnder  i.  4S.  Qubbk- 

Ekfubs  «.  PBBiAxn  BiwoBJi   _       _  

[X.Z..B.,SBoin.,4B6 

4.  , JfoiDii   Jh  Ktri, 

Foite»iio%  of—Liaiility  of  telUr  of  tla  Jlow»r* 
tpkert  f^rchatar  mak»*  illieit  m>  ijr  dittilliaff 
Kfl«or  thtrtfrom—Btrdeti  of  proq/.— Mere  poMeadm 
(df  mowa  flcrwen  doe*  not  con^itatc  an  offmee  nnder 
■.43oftheAbl»rlActTof  1878,  nnlesa  lach  poMC*. 
^aa  ii  ii>mI«  ont  by  the  protecDticm  to  hare  been  for 
the  pnrpoaea  of  distilling  liqutw  thtrebom.  Nor  is  a 
seller  of  Hmt  Sowars  edminally  reapauible  tor  any 
illidt  nse  of  than  after  they  hate  pMsed  bom  hi* 
amtroL    Is  BB  TBI  pmrunr  ov  hniok  Kota 

[I.  I..  B^  8  Bom.,  606 

B.45. 

See  CoaraACT  Aor,  8.  Jffl— IiXKUl  Coa- 

IBAOr— GBHIKAUiT. 

[XIbB.,iaBom..4aB 
-  and   B.    SZ—Strva*ti  iff 


ia^ortation  of  liquor— IlUffal  poiiofton  of  l%g»or 
—  WhtJt  tegarate  ofencei.—A  man  who  illegally 
imports  liqnor  may  keep  it  in  his  possesuon  for  some 
time  ftfter  he  imports  it.  The  importation  and  possca- 
tion  in  inch  a  case  wonid  be  distinct  offraiCEa  under 
sa.  43  and  47,  cetpectively,  of  the  Bombay  Abkari 
Act  (V  of  1878),  But  where  the  importation  inTolrea 
possession  of  liipior,  the  aoeused  ean  (mly  be  omricted 
of  the  offence   under  s.  43  of  tlie   A(A.     Qram- 

ElCFKBflB  B.  CaASO  TAllAD  KiTAB 

[I.  lb  B.,  14  Bom.,  688 

St  -:: and  b.  B&—Fo*tettion  of 

liquor  not  tati^aetorily  aeeouMlBdJor — Pretw^f- 
Uon  ariii»3jrom  mek  poiienio*. — The  accused  had 
ia  Us  possession  a  quantity  of  toddy  in  excess  of  that 
permitted  by'  law.  He  was  unable  to  account  satis- 
factorily for  the  possesion  of  the  eiee*  quantity. 
He  was,  therefore,  prosecuted  undffl  ss.  48  and  47 
of  the  Bombay  Abkari  Act  (V  of  1878)  and  convicted 
under  both  sections.  StU  that  the  oraivicUon  nnder 
s.  43  was  bad.  In  the  absence  of  any  evidence 
to  show  that  the  accnsed  had  manufactured  the  toddy, 
or  been  in  possession  of  a  sUU.  or  had  t»nspOTted 
toddy  from  one  place  to  another,  no  preromirtion 
«mld  be  drawn,  under  s.  53,  of  any  offaioe  described 
In  s.  43.  The  only  presumptiDn  artog  from  posses- 
don  not  properly  acoounted  for  was  that  the  posnf 
sion  was  illegal,  and  the  accused  oould  only  bo  oonile- 
ted  under  s.  47  of  the  Act  QnsBM-EiWBBas  o. 
BiSAUi  EaAXSBiMi       .    I.  Ii.  B.,  14  Bom.,  9S 

8.  - —  Ahkari—Poiitf 

Hon  of  diitillinff  wHrfmai*.— Mere  possession,  with- 
out a  lioense,  of  utensili  for  ^stilling  liqnor  Is  not 
an  offence  punishable  under  s.  48  of  Qie  Abkari 
Art    (Bombay},  T  of  I87S.    It    It  only   in   caMa 


•  holder  of  a  iiosiua,  LiabilHy  o/— Under  ».  4B  (c) 
of  the  Bombay  Abkari  Act  (V  of  1878),  the  servanU 
of  the  holder  of  a  license  granted  under  the  Act  cannot 
be  made  liable  tor  a  breach  of  the  conditions  of  the 
licoisa.  Though  under  «.  KS  of  the  Act  the  holder 
ofalicense  under  the  Art  is  responwble,  aiwellalthe 
person  there  described  as  "  the  artnal  ofloider,"  tor 
anv  offence  committed  by  any  pcrsim  in  his  employ 
or  acting  on  his  behalf  under  ss.  48,  44,  46,  or  46  as 
U  be  had  himself  committed  the  offence.  TinlcM 
he  shsll  establish  that  all  due  and  reasonable  precau- 
tious were  eierdssd  by  Wm  to  prevent  the  oom- 
ttoBKoa  of  such  offence,  yrt  ».  46  does  not  make  "  the 
actnal  offender,"  if  he  be  the  servant  of  a  licenses, 
punishable,  unless  he  is  himeelf  the  holder  of  a  lioense 
granted  under  the  Act.  QUHir-BMTHMfl  «.  Eaii- 
OHAM.BA  Matadik  .        .  I.  L.  B,  16  Bom..  46 

g_ Omiition  to  ieep  tie  »ini- 

«i«  ononiiiv  of  liquor  aceordinff  to  the  tervu  of 
liun,,,  »ot  a*  offnee  under  tht  Acl.-Vfbeto  the 
accused,  who  was  a  licensed  liquor  contractor,  omitted 
to  keep  in  his  shop  the  nunimnm  quantity  of  liquor 
required  by  the  terms  of  hU  Ucense,— Scirf  that  the 
omission  of  the  accused  dxi  not  come  within  the 
maauhig  of  s.  46,  cl.  (e),  of  the  Bombay  Abkari  Act 

(V  of  1878).     QUMM-EKPBBBi  «.  GOBTKD  

^  '  p.  L.  B..  16  Bom.,  069 

B.    B6—C<mttmi!iio»    of    StatuUt— 

••  Or"  riad  "  itor"— Order  of  oo*fiieatiom.~-e,.b& 
of  the  BombM  Abkari  Act  (V  of  1878)  provides  that 
«  no  ord«  of  conflscaHon  shaU  be  made  nntJ  ^ 
expiration  of  one  month  from  the  date  of  soring  the 
things  intended  to  be  confiscated  or  withcmt  hewW 
any  perstm  who  ririma  a  right  thereto.  Mid  the  evi. 
denc^  if  any,  wMch  he  produce,  in  supfort  of  W« 
claim."  Certun  casks  of  Tin«ar  belo^ng  to  the 
pWntaHs  were  seised  by  the  CoUeetorof  Bobbay  on 
the  6th  November  1891,  and  an  order  of  cooflscattai 
was  mad*  on  the  I7th  November  1B9I.    The  order 
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DIOBST  OF  CASES. 


BOHBAT    ABKAHI    ACT    CV  OF  1878) 

— ee*altded, 
wu  awde  titer  bnriiK  the  pliintiflt.  Said  that 
voder  the  piotUids  of  the  Abkmri  Act,  i.  C6,  the 
Collector  oCFold  not  make  &  vmlid  nrdei  of  confieeation 
befon  the  eziritBitlon  of  one  mcotb  from  the  data  of 
•wRue.  Pkakji  Mabikji  Pvwiaii  v.  Bbcbctaxt 
OF  StAu  »B  IXDU        .  L  I>.  B„  17  Bom.,  154 

BOUBAT  ACT— 1868- V. 

Set  A-nkCBMKn—Buiaaoia  aw  Attaoh- 

xxBT — Bmumrai  ixo   Houbb  Uatb< 

BUIB    .        .  1.1b  B.,iaBom^  868 

tL  Ik  B.,  81  Bom.,  688 


Bomb*;  Act  V  of  1SS2  whkh  debue  %  Civil  Conrt 
from  maUng  a  decree  for  the  pwiitioit  of  narvadar 
land  among  the  bhagdan,  vrta  tfaoogh  mch  putitlon 
nay  canie  a  ftirthar  dinnon  of  reoogniied  •Qb^ri- 
nou  of  bhan    Tsbibhai  t>.  BAaABou 

[Z.  Xb  B.,  1  Bom.,  99B 


tDOnbenneiit  of  bhagi  or  abarei  in  bhagdari  TUlaget 
tt  reiideri  noil  and  void  anj  future  alienation  of  aQj 
portion  of  a  bhag,  other  than  a  recogniud  rabdivinon, 
bnt  tt  doet  not  invalidate  prerioni  alienatione.  A 
*  a  portitai  of  a  bhag,  pievioosly  '     " 


haudf  continan  to  be  a  complete  bhag,  irh£  tb« 
portloti  eeparated  from  It  beoomea  a  new  Uiag. 
BsAi  Sbabkbb  e.  CoUiBOFOB  os  Eaiba 

[L  Ii.  B.,  6  Bom.,  77 


ttranger  of  Imilding  tr«eUd  tm  aabian. — In  a  nitt 
brought  by  a  bbagdarl,  or  BhaTeholder  In  a  bhagdar 
TillBge,  to  reeOTcr  posseniiHi  of  a  gabhan,  or  bnlld- 
ing-rite,  and  a  vada,  or  homeitiead,  appurtenant  to  bii 
WMg,  from  a  itranger  who  bad  DordiaMd  at  an  ane- 
tico-nle  a  building  erected  on  ttte  gabhan  b;  a  third 
person  with  the  bhagdar*!  oonaent, — Held  (revening 
the  deciwm  of  the  Diitriet  Court)  that  the  pnicha^ 
Hr  (d  the  bnildbg  had  uily  aoqiur«d  a  ri^t  to 
remove  (he  building  matart*]!,  ana  that  he  bad  do 
right,  by  roKin  of  hu  having  pnrcbaMd  the  building, 
to  continue,  withont  the  bhagdar't  oonaent,  in  poeae*- 
Aaa  of  the  gabhan  and  vada,  wUch  by  the  Bhagdari 
Act  conld  nirt  be  alienated  apart  or  aeparately  ftom 
the  bbag  or  lotae  recogniied  mbdivinon  thereof. 
PsAVnTAir  Qatav  t.  Jaibeavxab  BEAavAv 

[4  Bom..  A.  a,  46 


4.  __— ^— ^— ^^^—  Mi«natio»nfleit 
tin*  tit  wM*  of»  Ihag—JPixetr  of  Cotltetor  to 
dttlart  MMt  ali«inttio»  void — BiUt  to  Aact  tkt  4t- 
claraHtm  t»t  atidt. — In  1860,  piicr  to  the  oconing 
into  force  of  the  Bombay  Bhagdari  Act,  T  of  186% 
W,  a  recogniied  holder  of  a  bhag  in  the  Broach 


BOMBAT  ACT— 18aa-V— co..<.»wrf. 


of  their  reipectire  ihuta.  In  1876  A  and  C 
•old  their  eharta  to  the  plaintiff.  B  and  J)  protected 
agijnrt  the  «ale  a<  beii^  a  diamimbenneot  of  a  bhim 
and  the  plaintjfl  wat  called  upon  by  the  Collector, 
nnder  a.  8  of  the  Act,  to  deliver  the  deed  tc  be  can- 
celled, bnt  declined  to  do  lo,  and  applied  that  tba  nle 
■hould  be  recogniied.  By  an  orier  the  Collector 
refiued  to  grant  hii  prayer.  The  plwntiff,  therefra«, 
broDght  a  tnit  to  aet  »«ida  the  order.  Both  the 
lows  Conrta  rejected  hie  claim.  On  apptal  to  the 
High  Conrt,'-S<U,  confirming  the  decree  of  the 
lower  Appellate  Conrt,  th^t  the  nle  to  the  pldntlff, 
having  been  effected  after  the  Bombay  Bhagdari  Act 
(V  of  1862)  had  oome  into  force,  was  void.  A  bhag. 
a*  contemplated  by  the  Act,  wcnild  aeem  to  mean  an 
aliquot  share  of  a  village  nibiect  to  an  aliquot  portion 
of  the  total  land-tax  Impoeed  on  it.  Mid  not  any  enti- 
divudon  by  partition  or  otherwite.  Shai  ShmiJcaT  v, 
ColUclor  o/  Kaira,  I.  L.  £.,  5  Bon.,  77,  dirtin- 
gniihed.  (jouu  Nasotaii  n.  Siobbtaby  on  Statb 
n»  IvsiA  a  Qoxn.tsiX'     .  L  Ii.  B.,  8  Bom.,  696 

1.  BB.  1  and  S— So;*  of  imrteoj- 

ntMtd  jfoHitm  of  a  hhag—ApplitiatUm  **  Colltetor 
to  ttt  tt  atidt. — Jf  held  an  anrecagniiedtanrth  (bare 
in  a  cotain  bhag.  B  obtidued  a  decree  aguntt  If, 
and  in  oecntion  of  it  eold  hw  right,  title,  and  inter<*t 
in  the  bhag  on  the  £8th  Febmary  1676.  It  waa  pur> 
cbaMd  by  3.  The  aale  wa*  mbeeqnently  conflrmed, 
and  S  wai  pnt  in  poweadott  of  a  portion  of  the  land. 
On  the  GOth  Septunber  ISSO  the  Collector  applied  to 
the  Conrt  to  aet  aude  Hie  lale  on  the  gnmod  thi^  it 
wai  illegal  under  Bombay  Act  T  of  1S62.  It  appe^^ 
that  the  Collector  did  not  know  till  November  1877 
that  the  land  sold  was  an  nnrecogniied  portion  of 
the  bhag,  and  not  the  whole  of  it.  Said  that  tba 
Bale  mi^t  be  wt  aaide  under  the  proviiioni  of  i.  2 
of  Act  V  of  IBSa,  notwithitandrng  its  oouflrmatlon 
and  the  lubaequect  delivery  of  poueedon.  Qturrt — 
Whether  any  provifion  of  limitation  applied  to  mch 
applicationa  under  the  Bhagdari  Art;.  Collbotob 
o>  Bboaoh  v.  Baiabax  I^uas 

[L  L.  B.,  7  Bom.,  643 


-  Balenf  % 


taiiud  Aaret  i»  a»  tmdimdtd  l\ag — IHt^tmber- 
me»i — FItyiieal  diimtmlermeni — Eight  lo  tut  to 
let  atida  illegal  lalii. — 8.  1  of  tbe  Bombay  Bhag- 
dari Aet  (V  of  186S)  doea  not  prohibit  the  «a1e  of 
an  nnaiocrtained  ihare  of  an  undivided  bhag.  The 
object  and  intention  of  the  Actiitopreventaj^yfieoi 
dimemberment  of  a  bhag,  or  recogniied  mb-divieioni 
thereof,  and  not  a  mere  increase  in  the  nuniber  of 
penoni  who  may  from  time  to  time  be  owners  of  the 
bhag.  S.  8  of  the  Act  does  not  bar  the  right  of  any 
ptirson  pxejudicially  affected  by  any  illegal  mle  from 
suing  to  set  aside  the  nle.  Fmr  brothers  owned  a 
bhag  in  common.  In  ISfl'the  right,  title,  and  interest 
of  three  of  the  hrothert  in  the  bliag  was  sold  in  eie> 
onHon  of  decree*  against  them.  The  defendants  wera 
the  ancMon-purchasers.  They  were  pnt  in  joint  pos- 
scadon  of  Uie  whole  bhag.  In  187S  the  plaintiff  pnr- 
chaaed  the  whole  bbag  from  the  four  brothers,  and 
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it-lrl  simit  in  1081  to  otut  the  (kfndaati,  sid  bt 
n)^D  p-^HMv^i,  alli^eittK  that  the  defenduits'  pnr- 
tlame  lA  a  p'^L'n  <,{  d,c  bba<;  «■•  illegal  and  inralHl 
nfidCT  »,  1  .^  thr  K'mhaj  BhafcikJi  Art  (V  of  18^. 
Tbt  Witt  wa*  dunitHeil  /jn  tlv  f^nod  tliat,  tbriOidi  the 
df^'^'kirtii'  imrcbaae  wu  jlle^  nndtr  the  Art,  tl« 
plainliff  iMd  nn  rizbt  Xn  'mt  the  ddfcDdaiita  imta  the 
C'llinl'T  had  takm  aetvn,  nndtr  ■.  £  of  the  Act,  to 
•rtaai'I*  the  ilef endanti*  pnrcbue.  J7«U,  rerenbig 
ttc  <l*niiiA  »f  the  lower  Ciniit,  that  the  nit  iraa  not 
terrcd  by  1.  3  of  the  B-nnbay  Bhai^ikri  Art  (V  of 
IWO-  '^'''''  >>v>'  lt»t  the  defaidaati'  pnrehaK  of 
anawVTtained  >hare*  in  Uie  nndirided  bhag  ma  not 
r,pp.mfA  f>  1.  I  (^  Uw  Ad.  Bju  KtrruaAi  r.  B>M- 
TAW  JcSBABUi  .  I.  Ii.  B.,  IS  Bom^  908 

L M.  1  and   8— ««»    morlgagt— 

Shaffdari  and  narTOdari  tfmrtt—Xortgaft  htfitr* 
filing  of  iht  Att—Sateviion  ofdtcrte — Opera- 
lib*  of  A<-t.  -The  i^aintiffln  1874  toed  on  a  wi 
XBia^m^e,  dati'd  IGtb  Iforeinber  18^,— iW.,  Ave 
monthi  bcfrjre  the  pawing  of  Bomlwy  Art  T  of  1862, 
— to  ttairnt  a  ■am  nf  nnnty  by  Mle  of  the  moTt- 
nt^ed  property,  which  finned  put  of  %  bhaa  in  s 
bba«{iUri  rUlat{i>i  which  bhag  the  defendant  had  por- 
cbaaeil  at  a  Cunrt'i  n]e  mbfeqnent  to  the  date  of  the 
nvnt^e.  Uald  (aammlng  i.  1  of  the  Art  to  applj) 
that  it  dr>a  not  bar  the  right  of  artinn  t  that,  there- 
Cure,  a  Civil  Court  wonU  be  bound  to  inake  a  decree 
•rai  thuogh  it  might  anticipate  that  f.  1  of  the  Art 
wotlld  itand  In  the  way  of  the  eiccation  of  that 
decree.  £Mii;«— That, afteradecreehai  been  paued 
Bgaiiut  a  portion  of  a  bh>«,  the  Cullector  might 
reoogniEe  inch  portion  ai  a  diriaion  of  the  hb^,  if 
•unrM]  that  jnatlce  reqnired  that  the  decree  ■hooia 
be  executed.  Eild.  farther,  that  no  Tetrnpeeljve 
opcratinn  can  b«  airen  to  i.  1  of  the  Act,  lo  ai 
prejudicially  to  affert  exliUng  right*.  The  wordi 
**  attachnsnt  or  mle  by  Uie  prooeii  of  any  Cinl 
Conrt."  QMd  therebi.  were  intended  to  prerent  attach- 
ment and  laid  nnder  limple  money-decreti,  and  not 
to  prerent  the  lale  of  mortgaged  property  in  Mtia- 
(wtidi  of  a  valid  mortgage.  £avobodd,u  DorAU>Ai 
•.BuroHCmDUITuUHU  .  I.Xi.B,,lBoia.,CQl 
-  Bale  nf  wturaeog- 


of  1877,  leh.  II,  mi.  178.— TSo  Uw  of  limitation 
ftppliH  to  procMlingf  taken  by  a  Collector  under 
Bombay  Art  T  of  1881.  The  wordi  in  the  first  aec- 
tbn  of  (hit  Aot,  "  no  portion  of  a  bhao,  etc,  ihall  be 
liable  to  aeimre,  leqnMtratiiDi],  attachment,  or  gale 
by  the  pniceM  of  any  Civil  Conrt,"  mean  that  no 
portion  of  a  bhag  (ball  be  aelfted,  Kqneitered,  attached, 
or  aold  by  tbe  prooeu  of  any  Civil  Conrt,  and  any  aach 
■ekure,  neqvertratioD,  attadiment,  or  Mle  ii  thereby 
rendered  abaolutely  illml  and  void.  S.  8  of  the  Art 
hat  no  bearing  on  lalei  Ity  order  nf  a  Civil  Conrt,  bnt 
li  Intended  to  tpply  to  unlawful  lalei  and  alienation  ■ 
of  portlona  of  bnagi  made  out  of  Court,  or  by  private 
ludlvldaali.  It  li  under  i.  S  that  the  Collector  ii 
authoriMd  and  bouod  to  move  In  order  to  grt  the 
pmceu  of  a  Civil  Conrt  Mt  adds  or  qoaihed.  Col> 
UOTOS  01  Bboaoh  p.  Diui  RAasClIAIH 

[I.  L.  B.,  7  Bom.,  846 
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•/  ■  foHitm  uf  a  lkm§  !i 


exeewtioa  of'  d»erf— Promt  fbr  rmta — CMtrl«r't 
riyit  iogrfAt  pmxMM  parfnf.— TW  appdlaai  wm 
the  motgagec  of  a  pacta  of  a  bhag  maSs  m  Heal- 
gage  ^trd  IBBO,  aad  in  a  nt  teoo^  >pB  ttie 
mnrtsage  oUaaud  a  deoae  fiir  ale  of  the  mort- 
gaged pmpnty.  An  ■ttaehmeat  waa  Ihm^  eod  an 
DidFr  fkn  ale  wai  made.  Thocnpon  tha  CoUertor 
apidied.  nnder  a.  8  of  Boiday  Act  V  of  186%  to 
•rt  aaide  the  attachmait  and  ndff  far  mtr.  BtU 
Oat  the  mortgage  of  a  potion  of  a  hfaag  waa  nnhtw- 
ful  under  ■.  3  of  tKe  Act.  and  a  pwBiw  l>a*ng 
been  iwned  for  the  (ale  of  nd  poc&n,  tlM  Collec- 
tor waa  oilitled  to  hnve  it  qoaabed.  XmmeioUat 
DojaldoM  V.  SameioddOM  Samabkai.  I.  L.  S„  I 
Bout.,  S81,  SaOngvAtd.  NaxanxBixs.  Cotuc* 
ton  om  Bboagk  .  L  Ii.  B.,  8S  Boon.,  7S7 

■.& 

Srt  MOBTflAOB— CO*»T»rcTKW  OF  MOBT- 

eiGU  .        .  L  Ii.  B.,  Is  Bonu,  888 

fiee  FcMOBsiov— AsTDiaa  Posmnos. 

[I.  I..  B^  as  Bom.,  no 


ttnurt;  Bala  of  Mmreeognitod  portion  of—Ciml 
Procedurt  Cade,  1859,  t.  Sli—Uadinded  elan. 
Sale  of—I'aTtitio^.—The  aale  of  a  partioD  of  a  bhag  w 
share  in  a  bhagdan  or  narradari  vulagt^  otiur  than  a 
recogniied  lubdiTinon  of  inch  bhag  or  iharc,  or  of 
a  bnilding  site  appartenaot  to  it,  ii  illegal  undv 
e.  3  of  Bombay  Art  V  of  1B68  ;  and  a  Judgment- 
creditor  canitrt,  b  eiecntioD  of  hii  decree  evade  the 
law  b;  deacribing  hi*  debtor's  wparate  portion  in  a 
bhag  aa  hia  "  riglit,  title,  and  intoert  in  the  whole 
bhagi"  for,  under  •.  213  of  the  Code  of  Civil  Pn- 
eednre,  the  creditor  ia  bonnd  to  apecify  the  debtor'a 
ilia|eorint<reittothebeatof  his  belief,  or  to  far  aa  he 
hai  bean  able  to  ascertain  the  same.  Quare — U  the 
sale  of  an  nn^vided  ihare  in  a  bhag  be  lawful,  but 
even  if  it  be,  the  purchaaer  cannot  invst  npon  tha 
poaacsKon  of  any  particular  poitltii  of  the  bhag,  aa 
represaitlng  the  alure  of  hb  defator.  Alt  he  no  do 
ia  to  sae  fw  paitJtion.  Bnt  amere  U  mch  paititicn 
cnnid  be  made,  *""—"■  Hasiktixji  e.  Husk 
Naisi.  Aitin  .    I.  lb  B.,  1  Bom.,  001 

S.  .Bkagdari   te^mre—V^din, 

dtd  tkare  of  a  bXag,  AUenaiio*  of — The  alienation 
of  an  nn^vided  portion  of  a  bliag,  or  ahi^re  in  the 
Uiag,  to  a  person  who  ia  not  a  bhagdar,  ii  void  uodar 
*.  8  of  Bombay  Art  V  of  1863.  Bibdwooh,  J^ 
disaented.  Pabseotak  Bbaibkuikak  r.  Hou 
FiBAS  .        ■    I.  L.  B.,  Ifi  Bom.,  17SI 

BOUBAT      ACT-18e2-VI    (TslaUidut 

Act). 

See  LAim  Bw/mam       1^  Bodl,  Ap.,  976 
Sn  Skbtiob  Tmvsb. 

[L  !•.  B.,  1  Bom.,  688 

OperRtlonot  Aet—Bight  of  alittm- 

Hon  i>  Aimedabad  Zillah.  —The  Bombay  Talukh- 
dan  Art  (Bnmbay  Art  VI  of  1863)  did  nrt  affevt 
talukhdari  village*,  the  righti  titlt^  ai^d  inteiett  of 
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BOMBAY     AC9T— laeS— TI     (TaloUidari 

AoQ — eo«("'iHwrf. 
tha  Ulnkhdsr  in  which  htd  been  lold  belore  that  Act 
c*me  into  opciktioB,  thoogli  poneirion  of  ta<sb  vUUgM 
had  Dot  then  been  obtained  by  the  pnTcbsMT.'  Q«an 
—At  to  the  rieht  of  t&lnkhd»n  io  the  Abmedkbad 
^lah  to  slieoiite  thw  ttlnUwri  Tilhgee.  Coluo- 
TOR  o>  AaitKDAsu>  c.  SiiuuMi  BiOHisPAS 

[8  Bool.  906 

L ■•  H— Inability  o/  ^tardia*  lo 

eotUntet  on  hthalf  of  i^fiftt  viard,  lo  at  to  bind 
Urn  ptnonallf—:^tet  of  Act  VI  of  1862 
(Bimbay},  t.  12,  in  rtgard  to  a  eAargt  upon  a 
falulcidari  tttatt  in  tie  Ahmtdabad  Dittriet  during 
tka  period  of  manafftmenl. — A  giurdikit  cviaot 
Gontnet  in  tbe  name  of  >  mrd,  eo  u  to  impose  on 
bim  ft  penoDftI  liability.  Act  TI  of  1863  (Bombay), 
"  tar  the  amelionticn  of  the  conation  of  talokhdan  In 
the  Ahmedabad  Collectorate  and  for  tbeir  relief  fnan 
debt."  waa  intended  to  deal  with  all  ddita  and 
liabilities  which  could  poedbly  impoae  a  charge  npon 
the  talukhdari  eitate  at  the  end  of  tbe  period  of 
management ;  when  tbe  estate  wai  lo  be  mtored  to 
the  talukhdar  free  of  incnmbTancc^  excepting  the 
QoTemment  revoine.  It  debts  amonnled  to  more  than 
the  snrplni  of  rents  dnring  tbe  management,  of 
which  the  maximnm  period  was  twenty  yean,  they 
were  not  to  be  paid.  A  widow,  as  guu^an  of  her 
Infant  am,  the  hrir  of  taloUidaii  catate  in  the  above 
district,  Talidly  transfored  Tillages,  part  thereof,  and 
in  the  deed  of  tiamfer  to  wUeh  her  ward  was,  by  ber  as 
his  gnanUan,  nominally  a  paitj,  contracted  to  iodem- 
nifj  the  pnrchaeer  in  caae  the  Qoreimnent  shonld  dum 
and  enforce  a  right  to  rerenne  npon  the  Tillages  wMch 
she  tiantf  erred  as  being  reat-tree.  The  deed  purported 
to  make  both  gnardian  and  ward  penooally  liable  in 
thi«  reapect,  and  also  charged  the  liability  npon  other 
parts  of  the  tatokhdarl  crtate.  Tbe  infant  att<dned 
majority    and    the    eitate    was  then   placed 


..  _„..  ..it  the  OoTernment 
enforced  paynuiit  of  MTcnne  nptm  the  village*. 
Stld  that  Uio«  was  no  p«noiial  liafaihty  oa  the 
part  of  the  talnkhdar  created  by  the  abore  ;  alw  that. 
If  the  chain  eo  tiie  eetate  had  been  validly  made, 
ltfen,ataUeTentfc  within  thetmnsof  a.  U  of  Act 
VI  of  ISSa,  abeolTfa^tettate*  bom  Uabilityfor  debt* 
incDired,  nob  cmly  himm,  but  dnrtng  the  period  of 
tmnageBHnt.  Waobbu  BufAirn  v.  MtsarMx 
p.  Ik  IL,  U  Bom,  661 :  Ii.  B..  liZ.  A.,  8» 
~  and  B.  SO—TalnHdar't 


fotefr  ^ditpaial  ovarlit  landtd  ettafat  aJUr  tha 
tfpiration  of  Ike  mantaoment  bg  tie  Talnkidari 
BeUlemtnt  OAeer.— Under  i.  12  of  the  Abmedabad 
Talnkhdars  Act  (VI  of  1862),  debU  or  li^ilitiei 
inenrred  by  a  talnkhdar  daring  the  management  of 
the  lUnlcbdari  Settlonent  Officer  are  not  enforceable 
Bgainit  landed  ertates.  His  personal  liability  for  tbe 
nme  rowuni  unaffected  by  the  Act.  This  paraonal 
liability  fomlthef  a  sufficient  ooniidanttion  for  a 
tabteqaent  idiligatlan,  '  so  ai  to  bind  tbe  landed 
estate*  by  a  contract  made  afltr  tbe  period  of  the 
management  by  the  Talukhdari  Officer  had  expired. 
From  and  after  the  expiiatiott  of  that  period  the 
Uli))chdarbeoanie*,Bnder*,30,tlieab*olute  proprietor 


BOKBAT     ACTF-lSea— VT    (TttlitUidarl 

AoQ— co«eZwI«A 
of  hii  estate,  and  he  ii  Mm  at  libnty  to  create  a 
valid  chaise  npon  hi*  estate  tor  debt*  contiaetad 
during  the  perii>d  of  the  management.  Accordingly, 
where  a  talnkhdar  had,  after  the  withdrawal  of  the 
management  by  the  TalnUidari  Settlemoit  OlBetr, 
encnmbered  his  landed  eitate  under  several  mortgage- 
bonds,  passed  partly  io  renewal  of  old  bonds  and 
partly  in  eonlideratlaii  of  old  debts  oontractad  during 
the  period  of  tbe  management,— Silij  that  thi* 
mortgage-bonds  created  valid  and  binding  encnm> 
bianees  npon  the  estate,  Boo  Jihuboo  v.  Bka 
NiftAB  ViLAB  Eavii       .    I.  Ii.  B„  11  Bom.,  78 

1868 -H. 

5m  SixnoB  Tixim. 

[L  L IL,  16  Bom.,  IS. 

8tt  SnriLixsHT — Ktfbot  o*  %vrax»m. 
[1  Bom.,  171 

1,  B,  ol.  f^Cf—Non-reei^ni- 

lion  of  adoption — Srotitionfbr  benefit  ofQoven- 
ment  onli/.—The  provision  in  Bombay  Act  II  of  1S68, 
s.  6,  cl.  S,  as  to  the  non-recognition  of  adoption  by 
any  Civil  Conrt,  relate*  imly  to  the  qneitlMi  of  tht 
assess^ility  of  land*  when  raised  between  QoTani' 
ment  and  a  claimant  of  exempticni.  It  is  not  open  to  a 
party  to  rely  npon  a  provisiim  of  which  Oovenment 
only  is  entitled  to  take  advantage.  Vinn»r  Amast 
«.  BAKXBiBaHa  ASS  SBrraAM  NAuriN 

[L  Ii.  B.,  S  Bom.,  698 


-  ■.  8,  cl.  <8>. 


See  EBsowimiT    1. 1>.  B..  6  Bom.,  888 
See  BiHDir     Liw— Esiiowinn— Aunr- 
ATioK  ov  BitsowBs  FBonsnr. 

[I.  lb  B.,  10  Bom..  34 

m. 

See  DiiTBioT  Juxai,  JtrxuDnmoi  or. 

[6  Bom.,  A.  a,  98 
See  IVMtDianos  aw  drib  Conrt — Bnn 

AVS  BBVBKttl  Siraia— BOKBAT. 

[U  Bom.,S8 


-  VL 


See  BoiOAT  SmnuBT  Sinuiuirr  Aor. 


See  Affbik  If  CsncntAL  Cabu— Aon— 

'     BOKBAS  COITOX  FUITM  AOT. 

[8  Bcnn.,  Cr.,  13 
See  Casbb  inrDiB  Cotton  Fbadss  Act. 
See  Haoibtbati,  Jubibdiotioii  oi^-Spb- 
OUL  AoiB— BoiOAi  Act  IX  o>  1863. 

[8  Bom.,  Cr.,  19 
—  18e4-IV. 
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DIQESD  OF  CASES. 
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BOHBAT  ACr—eontitHitd. 
18e4-T. 

See  UucLU^UB'  Covxn  Aoi,  1864. 


Sea  BoXBAX  HimciPU.  Act,  II  ol  1866. 


See  CoBTBAOT — WAaBBDra  ConTuor. 

nS  Bom.,  61 

Z.  U  B.,  8  Bom.,  S68 

I.  Ii.  B.,  82  Bom.,  880 

See  BvTDKSOB— PiBOL  Etidbsij»— Taby- 
JHO  OB  ConraiDiorura  Wbittbs 
iBBTBTnfBirn. 

CL  L.  B.,  la  Bom..  fi86 
5m  Fboicbbost  Notb. 

re  Bom.,  A.  a,  181 
L  I..  B.,  aa  Bom.,  888 
-  Operation  t>f  Aet — Co%- 


ac(('/^<'/iS!'3J.— BomUy  Act  IH  o*  186t 
.1  in  foTC^  wtd  hu  not  bMn  repealed  by  the 


UaetAtt 

U  (Ull  in -  , 

Contnct  Act  Da^tXkai  t.  XoitAnioAaiH^  /.  X.  £., 
t  Son^  8B8.  lolloired.  Fsboiha  Cubbbeji  e. 
HiVBin  DOBBASBOT        L  Ii.  B.,  88  Bom.,  890 


IV. 


Bee  JOBUsiaiiov  ob  Civil  Coimr. 

[6  Bom.,  A.  a,  78 

m. 

pra  QAXBuna. 
_.  ,  ,  ,—Aet,  Interpre- 
tation of— Three  niUf—Seld  th«t  the  vorcb  "  Uirea 
milca  "  in  Bombay  Act  III  of  1S66,  i.  1,  cL  >, 
anit  be  omitraed  M  three  milet  meunred  b  a  rtnuglit 
line  Along  the  horiuntAl  plane,  tbat  being  tbe 
moit  oonTanimt  meaning  of  the  worde,  and  tbe 
meat  capable  of  being  aw^rtuned.  Eaa.  e.  BmBCmA 
VmoBA         ....       4Boin.,  Ct.,8 

"  vn. 

See  Humu  Law— Dbbw. 

n  Bom^  64 :  Sod  Bd ,  01 

10  Bom.,  861 

I.Ii.B.,8Bom.,a90 


See  Haoibtbatb,  Jdbisdictiok  oi — Sfb. 

OUL  AciB— Bokbat  Act  VIII  oi  1866. 

[I.  I-  B^  4  Bom.,  167 


BOMBAT  AXyS—eontiwnd. 

wee-xn. 

See  JimiBDionoji  op  CBtKIBAL  CoTBT— 
BirBOFBAir  Bsinsa  Bcfmbots. 

[I.  L.B^  IS  Bom.,  661 

1867  -m— (MlUtarr  Oautott' 

msnta). 

Sat  Cavtokkbbt  Aot  (Bombat  Aoi  III 


See  Bnei  ov  Sdit—Udbioipal   Oni- 

OH,  Suns  ASAIHBT. 

[B  Bom.,  O.  C,  145 


TIL 

See  BoHBAi  DisiBioi  Pouob  Aor. 


VUL 

iSee  BOHBAT  TnjiAOB  Pouob  Aor. 

— 1868— rv. 


Bee  Bmatx  Local  Pcnnw  Aor,  1SS9. 


Bee  BOHSAT  CiTIL  CouBtB  ACT. 

1878— m. 

See  BoMBAT  TSMjinavnj.  Aor,  1872. 
1873—1. 

Bee  BoMBAr  Post  Tbdbt  Aof,  187S. 


Bee  BOMBAT  Dibtbiot  Hdbioifal  kas, 

1874-1. 

Set  BoitBAT  Tkavwats  Aoi. 


Bee  Casbb   ditdbs  Hicbiqutabi  Omaim 
Act  (Bohxai). 

— i87B-m.; 

Bet  Bombay  Tolls  Act. 

1876-1 

See  Bombay  Villasb  Polici  Aot  Ambkd> 
ItBMT  AoT. 


See  Hasibtbati,  JimiiDKTnoir  o¥— Bpb- 
oiAL  Actb— Bombay  Act  V  or  1879. 

[I.  I..  B.,  8  Bom.,  B81 


Bet  Maulatdabb'  Couxti  Act. 


iizoabyGooi^le 


DIQEBT  0¥  CASBS. 


BOHBAY  ACrP-e<y»elmdtd. 

— , ie7&-rv. 

See  BoKBAT  HcHIOIPAL  AOI. 
V. 

Ses  BoKBjiY  Abkabj  Act, 
^1878— V  (Irfuid  Barenos), 

See  BotOiX  LJlss  BanxDi  Aor. 
VI. 

Sae  BOMBAT  ton  Tkitit  A(n^ 

vn. 

Set  BoiCBAT  Ihsioatiok  Act. 
1880-1. 

Ste  Eson  SnTLnnHT  Am. 
1881— V. 

St$  BoioAY  Tolls  Aot  Ajtmimtaan  Aor. 
1884 -H. 


See  BoioiT  Gbbmul  Clafbbb  Act. 

V. 

Stf  HsainnABX  Omou  Aot  Aunwnn 

1887— IV. 

Set  OAMBLiifs  (BoxBAT  Act  IT  01 1887)' 
^1888-111. 

See  BovsAT  MimaiPAL  Act,  IBSS. 
VX 

Ste  OvJAKIkT  TAJbtlXBDAXS  AOT. 

I80O-I. 

BuQurBLaa  .  I.  I..B.,  16  Bom..a8S 


[L  U  iU.  17  Bom.,  184 


See  BOKBAY  Salt  Aot. 


See  BoHBAY  DuTiioT  Polioi  Aot. 


Bee  CiBWB  UlTDEB   AFPBAL— BOIEBAY   AOT> 

— BoioAY  Civn,  CoiniiE  Aot. 

[I.  L.  B.,  IS  Bom.,  675 

Ste  DiBTBiaT  Jcnai,  JiruKDicnoii  op. 

[L  I..  B..  6  Bom.,  66 

6  Bom.,  A.  C.  166 

1. 1..  B.,  14  Bom.,  627 

I.LB..lBBoiii.,107 

Bee  BzBODTiOK  ov  Dbobbe— Tbarbibb  ov 

Skku  wb  Bxsovtiok,  bto. 

[SBoin.,118 


BOHBAT  CIVIL  aOUBfTB  AOT  (XIV  (»■ 
1886)— o0s((iHwJ. 

See  Cabib  inmiK    Sitboxdiiiatb  JtrssB, 
JiTKiBiiionoir  01. 


CL  UlUia  Bom.,  675 
M,  0  and  10. 

Be*  Hies   Co17B9^    JnuDionoH   op— 


[L  I.,  a,  SO  Bom^  480 

a,    W—CoM*    r^erred    hy    Sialnet 

J»dge  to  Ateiefant  Jmdge  for   trial—"  Miieella- 
%ppUeat\o*t"—La»d  Aeqinntion  Aet  (Xof 


miieelbuieous  Application* "  in  i.  1  _  _ 
Bomb*;  avil  Comts  Act  (XIT  of  1869)  nu;  be 
laise  enongli  to  iaclnde  refcrcEDcaa  bj  tbe  CoUsctor 
Quoer  the  Lend  AoqnintiiHi  Act  (X  of  1870),  Om 
IbHw  put  of  «.  16,  M  it  itood  before  tlut  nctton 
WM  ameoded  b;  Acti  Tn  of  1869  ud  Till  of 
1S90,  inUcatet  that  it  wai  not  the  intentko  of  the 
IfCgiilatnre  to  empoirBr  a  Dtitrict  Judge  to  rcjor  to 
an  AM!(Unt  Jntq^  ftpplicationi  nndiv  spedal  Aot* 
for  dltpowL  Absistabt  Collkiob  op  Fxabt 
Baisbit  e.  ABDiem  Fkaiui 

[L  L.  B.,  le  Bom.,  877 
B.S4, 


Bet  JvusDionoK — QmBTiOK  o*  Jvsii- 

DlOTIOir— WBOMS    BXBKCIBB    0»    JtIXU- 

sionoa  .        .    L  Ij.  B.,  6  Bom.,  81 

Ste  Taluatiok  ot  Btiix— Suits. 

[E.  lb  B.,  8  Bom.,  81 

■.SB. 

Bee  Taltiatiov  ov  Suit — Afpbals. 

[L  Ii.  B,90  Bom,  865 
I.  It.  B.,  SS  Bom.,  868 

a.    S7 — Fototr    ffo   itar"    appealt 

— Paver  to  hear  gMeefitm  qf  limitation— Fraetioe, — 
Where  a  Diitriet  lodge  adnite  an  appeal  filed  be- 
yond time,  and  the  appeal  ii  referred  tta  diipcaal 
to  a  Babordinate  Jniise  with  appellate  powen, 
the  gnbordinate  Jadge  hat  the  power  to  eaiBAa 
whether  the  delay  in  pretoiting  the  appeal  ii  enffl- 
cientlj  accounted  for.  The  power  "to  hear"  an 
appaal  conferred  bv  *.  27  of  the  Bombaf  Civil  Cooit* 
Act  (XIT  of  1869)  inclcdi*  alia  the  power  to  bear 
any  qaeation  aa  to  limitation  relating  thereto.  MVLVA 
AHAs  V.  KuBBDAn  Qanish  Qdsbolb 

VL  I..  B.,  14  Bom.,  I»4 


rSaa  CinL  PBOOBDuKa  Cobb,  fl.  ASi. 

[I.  I>.  B.,  SO  Bom.,  687 
SmCollboiob. 

[I.  lb  B.,  I  Bom^  818, 628 


lizcdbyGoOt^Ic 


) 


DIGBST  or  CASBS. 


( 


) 


BOKBAT  CmXi  C017BTB  ACT  (XIT  OF 

See  UUDiATOAB,  JCBIKDICTIOIT  OV. 

[L 11  B^  38  Bom.,  761 
Bontbi^   Seveitua   J^medietion 

.  :  IS-     ~ ■ 

-.4-0^ 

Kuir  af  ft  Civil  Court,  who  U  appumted  goftrdun 
the  nUte  of  »  minor  onder  Act  XX  of  1864,  is  atn 
ta  officer  of  QoTmutumt  witliin  Oxe  meaning  of  ■■  88 
of  Act  XIV  of  1869  w  Amended  by  «.  IG  of  Act 
X  of  1ST6.  An  offictr  of  Qnvmiment,  in  order  to 
come  witbia  tbote  euftctmenti,  aia>t  be  ft  pftrty  to  m 
■ait  in  hi*  official  captdt;.  Hohah  Iiwab  v. 
Hash  Bdta  .        .        ,  I.  L.  B.,  4  Bom.,  638 

BOMBAY  DISTBICT VLVJUlCieAIj  AOP 
(XXVI  OF  1860). 

See  CoHiBun.'  or  Covst — Pbnu  Cod^ 
1.  174  .  .  .  6Bom.,Or.,3S 
See  CoKTicnoit  ,  .  6  Bom.,  Cr.,  108 
See  Fim  .  .  .7  Bom.,  Cr.,  6S 
5m  llAaUTBlTI,  JuBTBDnnTav  09 — Bfb- 
CUL  Aon— Act  XXVI  of  1860. 

[8  Bom.,  Cr.,  86 
6  Bom.,  Cr.,  10 
8  Bom.,  Cr.,  18,  88 
See  ITnSAnox— XuOEUiAiiEOua  Cabbs. 

[lAera,  Cr.,34 
See  Fbha£  Codi,  ».  IBS. 

[6  Bom.,  Cr.,  88 

fiM  PusLto  Sbtabt  4  Bom.,  A.  C,  88 

[8  Bom.,  Cr.,  83 

See  BiSHT  OJ  SciT— HtrinoiPAi.  Ovncn, 

Suits  asahibt  .     7  Bom.,  A.'C.,  88 

[L  Ii.  B.,  22  Bom.,  884 

iS>«  Bcua  lusi  viissB  Acre. 

'  [8  Bom.,  Or.,  88 

BOKBAT  DISIF&ICT  UDinCZFAI,  ACT 
(VI  OF  187S). 

See  COLLBCrrOB     .    L  L.  B.,  1  Bom.,  628 
L  S— Place,  Hejlitilioa  of— Ola  qf 


•  of— Ola  q 
ined    in    i.  I 


a  icati.—t)te  word  "place,"  m  defined  in  i.  S 
of  Bombay  Act  VI  of  1878,  doe*  not  inclnde  a  bonM^ 
or  otft  of  a  honM.  IH  bi  thz  rBnnoii  o>  Pasa 
Ehoji  .  .    I.  Ik  B.,  0  Bom.,  278 

a. and  B.  VI~Slnet—CoMri 

—PMiengUofway—Rtmoral  <if  erBcliim.—T\» 
plaintift  wai  the  owaer  of  two  booK*  ftnd  mortguM 
of  a  third  honae  out  of  a  Kt  of  nx  which  mmnindcd 
an  open  court  in  the  hiwn  of  Dhandhnfct,  and  which, 
including  the  court,  oiioinally  belonged  to  a  aingle 
indi'vidnal.  The  pWntiS  built  an  "ota"  oTTeraadftfa, 
and  pnt  ap  a  wooden  bench  in  front  of  bi*  bonic, 
wUeb  the  mvnkipality  of  tbe  tmra  ordered  to  be 
ranored.  In  a  mit  by  the  pt^tifl  to  have  thii  ordtr 
tet  aside,  the  Diatriet  Conit  fonnd  that  tbe  oecnpant 
of  each  house  bad  tbe  right  of  w»y  across  the  oonrt. 


BOHBAT  DISTBICT  MUNICIPAL  AOT 

(VI  OF  leiai-conlitmed. 
which  was  nsed  m  tbe  means  of  accen  to  the  botuca 
which  anrronndnl  it  by  personi  having  bnsinnB  with 
the  honie-bolders.  Maid  that  mch  limited  accea  by 
the  public  was  not  mfficient  to  abow  that  the  coort 
ceased  to  be  private  pnipert}%  and  was  converted  into 
a  "street"  vesting  in  the  manicipality  within  the 
mesninz  of  a*.  S  and  17  of  Bombay  District  Hanidpsl 
Act,  Vl  of  1873  i  and  that  the  mnnitipality  had  aot 
any  right  to  interfere  with  the  plaintilTa  erection, 
whatever  liability  he  might  have  bcnrred  to  an  action 
by  any  of  the  other  hraue-hulden  who  oocnpied  the 
ooort.  EALiDAe  e.  HunciPALnT  or  Dhavdhdxa 
p:.  I^  B,  6  Bom.,  688 

L s.  U,  oL  (Lt-Xotiee  of  meiiti»g, 

Omiiiien  togire — Validity  of  retolaiioa  ptueed. — 
The  proTimons  of  s.  11,  cl.  (1),  as  to  noticeof  meeting, 
are  not  directory,  hut  obligatory  i  and  natic«  to  all  tb« 
eommissionen  of  the  meeting,  bdng  a  material  part 
of  the  machinery  provided  by  the  Act  for  imponng  a 
l^al  tax,  wag  ft  eonditioa  precedent  to  the  validity  of 
that  tax.  Conseqnently,  where  a  resolution  wu  mme 
to  withcmt  cnnfoiining  to  those  provisions,  it  was  held 
to  be  not  legal,  and,  whether  sanctioned  or  not  by  the 
Government,  it  always  nttuned  its  iaherent  defect. 
ZosBJ.  Kaubas  Sstakkak  r.  Qaxox  Town  Uim- 
OUAUXY        .        .        .     L  lb  B.,  7  Bom.,  889 

2. Bomiaif     Miminpmt     Act 

(Bomhas  Aol  II  of  ISMJ,  t.  67--JAatililg  to  pay 
ta*et-~Salalikore  tax — Water  tarn — Notice  by 
Knaueipalifs — Bitrdeu  qf  proof— Fretwmptio»— 
Eridnce  Act,  I  of  18*9, 1. 117,  ill.  feJ.—A  defai- 
dant  who,  in  answer  to  a  claim  for  arrears  of  taies  by 
a  Bombay  district  mnnidpalitv,  sUegea  that  tbe  taxes 
were  illegal  (1)  because  no  notice  had  been  given  him 
under  s.  67  of  Bombay  Act  11  of  1S84 ;  (2)  becansa 
no  notice  had  been  issned  by  the  municipality  to  the 
commisiioners  under  s.  11  of  Bombay  Act  VI  of  1873, 
most  prove  the  defence  j  and,  in  tlie  absenoe  of  snch 
proof,  the  Court  will  preiomc  that  the  municipality 
has  used  the  regular  procedure,  and  that  the  common 
course  of  business  has  been  followal  in  the  paitienlar 
cases.  The  liability  to  pay  the  halalkhore  tax  does 
not  arise  until  after  notice  has  been  given  under  s.  67 
of  the  Act  (Bombay  Act  II  of  1BS4).  MmnciFAiiirz 
or  Bhoiapdb  t.  Sholaptjs  SpiHHraa  amd  Wbatiho 
C0KA9T  I.  L.  B.,  80  Bom.,  788 

s.  14. 

See  BioBT  ov  Suit— HmncuAL  Om- 
CKBB,  Suits  aoaikbt. 

[I.IhR.,82BcmL,aS4 


I.  _— ^  S.     17— PaiZio    ttreet—Bomlojl 

Municipal  Act  (Bombay  Act  III  of  J888J,  e.  5— 
In  a  suit  brought  by  the  plaitttifF  a^inat  the  mnnJ- 
dpality  of  Ahmedabad,  the  question  was  whether  a 
certain  street  was  a  public  street  within  the  contem- 
plation of  the  Bombay  Diatrict  Municipal  Act  (Bom- 
bay Act  VI  of  1873).  The  District  Judge,  on  the 
evidence  and  having  regard  eapedally  to  the  fact  that 
the  street  in  question  was  protected  by  a  gate  closed 
at  night  by  a  polia,  or  watdiman,  who  lived  over  tbe 
gate,  and  was  under  the  control  of,  and  pud  by,  the 
owneis  of  the  houses  in  the  street, — Seld  that  there 


iizoabyGoo(^Ie 


(   9S6   ) 


DiaSST  OV  CASES. 


(    890    ) 


BDUBAT  DISTRICT  MUmCIFAI.  ACT 
<VI  OF  1873)— cosJiWMif. 

had  bMm  no  dedicaiion  of  tbe  Ituid  to  the  public,  uid 
tlut  the  pablic  had  not  >cqnired  iDch « right  of 
piing  over  it  a*  to  make  it  a  public  itrert  vetted  in 
the  mnnicipftlity.  Oa  leoand  appeal  b;  the  defen- 
dant, the  High  Conit  refused  to  interfere  with  the 
deeiiion  of  the  lower  Conrt.  In  the  absence  of  a 
definitioD  of  a  public  ftreet  in  the  Bimbay  District 
Municipal  Act.  the  High  Conrt  reftued  to  apply 
the  deflnitkm  contained  in  the  City  of  Bombay 
Hauicipal  Act  (Bumbay  Act  III  of  1886).     Ahmbd- 

ABAD  UumCIFALIIS  V.  HAMI];!!:  UDBKATH 

[I.  L.  B.,  BO  Bom.,  146 
a.  and      ■.      SS— Street— 

Court't  interfireitee  with  Ue  diiertHongirem  to  pui- 
iie  iodt'e*.— The  word  "street"  in  a  17 .of  the  Bom- 
bay District  Municipal  Act  (YI  of  1873)  meani  and 
Inclndea  not  merely  the  mrface  of  the  gronnd,  bnt  so 
mDch  above  and  below  it  as  ii  requisite  or  appropriate 
for  the  pmerration  of  the  itredi  for  the  usual  and 
intoided  purpoaei.  The  plaintiff  proposed  to  make 
a  balcony  projectiag  over  a  pablic  road.  The  muni- 
cipality objected  to  the  work  ai  an  encroBChment 
on  a  public  street.  He  therefore  sued  the  mnnicipal- 
ity  to  establish  hii  right  to  build  the  propoud  bal- 
cony. Held  that,  so  far  as  the  column  of  space 
■landing  over  the  street  wai  vested  in  the  mnnicipal- 
tty,  the  plaintiff  had  no  right  to  occupy  it  wiUi  a 
halony,  which  by  intercepting  light  and  air  would 
greatly  impair  the  me  of  the  ar«a  as  a  street.  S.  33  , 
of  the  Bumbay  Dictrict  Hunicipal  Act,  1873,  ipvea  the 
municipality  a  discrctiou  to  issue  mch  ord««  as  it 
thinks  pruper  with  reference  to  a  proposed  building. 
Civil  Courts  cannot  interfere  with  that  discretion, 
unless  it  is  oierdaed  in  a  capricious,  wanton,  and 
oppressive  manner.  The  plaintiff  was  the  owner  of 
two  houses  on  each  side  of  the  pasnge  of  a  khidki, 
or  open  square,  containing  three  or  four  other  hnuses. 
He  proposed  to  connect  the  two  honsea  by  building  a 
•tory  across  the  passage  at  such  a  height  as  not  to 
intl^ere  with  t^  passage  of  those  who  were  oititled 
to  go  to  and  fro.  Be  applied  to  the  local  munici- 
pality for  permistian  to  build  in  the  manner  he 
proposed.  The  municipality  forbade  the  work,  on 
the  gnmnd  that  it  was  likely  to  interfere  with  the 
access  of  lisht  and  air  to  the  neighbouring  houses- 
lira  plaintiff  thereupon  sued  the  mnnici^ity  to 
establish  his  right  to  build  the  proposed  structure. 
It  was  oonton^d  for  the  plaintUf  that  the  mnnid- 
pality  ought  not  to  have  refused  permisnon  in  the 
utteivtts  ^  the  neigiibouring  house-holders,  who  were 
able  to  protect  their  own  rights  in  case  of  injury. 
Beld  that  the  suit  wonld  not  lie.  as  the  order  of 
the  municipality  refusing  permission  was  not  an  un- 
Taoscmable  one  under  the  circumstances  of  the  case. 
'  Seld,  fnith«r,  that  the  authority  of  the  mnninpallty 
was  not  is  any  way  affected  by  the  circumstance  that 
the  praposed  erection  m^ht  be  an  encroachment 
on  prtTate  rights  rabjeetlng  the  plaintiff  to  an  action 
by  the  persons  tnlnred.  NASUt  VAI.AB  Nabii  c. 
Mvmnnuxx  ot  I>uju>kdea 

[I.  Zk  B.,  IS  Bom.,  400 

L  a.  91— Diipoial    ig   Gorenmienl 

*f^eoti<HM  to  tax — Jiiritdiclio*  of  Civil  Court.— 


BOHBAT  DI8TBICT  MinnCIFAI.  ACT 
(VI  OF  lBlS}-^oiUimed. 

B.  21,  which  enables  the  Gkivernment  to  •Hsposs 
of  objections  made  to  a  tai  by  the  inhabitants  of  a 
town,  is  quito  consistent  with  the  well-established 
jurisdiction  of  the  Ciiil  Court  to  decide  as  to  the 
validity  of  any  fresh  tax  or  impost,  and  affords  no 
snfflcient  ground  for  the  concln^on  that  the  intention 
of  the  Le^latnre  was  to  lake  away  that  jnris^ction. 
Joam  Eaudas  Sitakbax  n.  Dixon  l^wn  Hcin- 
oiPAUTT        ,  .    I.  Ih  B.,  7  Bom.,  889 

2.  Octroi   diUiet~Impotili(m 

of  lax—Inhahilamte'  o^actiom-Contideraiion 
bg  iminiHpality  and  opinion.~nte  require- 
ments of  cl.  a,  s.  21  of  Bombay  District  Muni- 
cipal Act,  VI  of  IBTS,  which  enacts  that  "any 
inhaUtant  of  tha  mani<»pal  district  objecting  to 
such  tKi,  toll,  or  impost,  may,  within  a  fortnight 
from  the  date  of  the  said  nrtboe,  send  his  objec^on 
in  writing  to  the  municipality,  and  the  municipaUty 
shall  lake  such  objection  into  conmderatbn  and 
report  their  opinion  thereon  to  the  Oovernor  In 
Conncil. "  is  not  satisfied  by  the  Chairman  of  ths 
Managing  Committee  considering  the  objections  of 
the  inliabitants  and  reporting  his  opnion  to  the 
QovemoT  In  Conncil  or  his  representative  the  Com- 
missioner of  a  Division.  The  provision  for  forward- 
ing the  opinion  of  the  munidpality  on  the  objeetiona 
is  an  eoential  part  of  the  machinery  provided  by 
that  section  for  the  legal  imposition  of  a  tax. 
HutnciPAimr  ot  Pooka  t.  Mohahul 

[I.  I..  B,  8  Botn..  fil 


-  B,  81,  olB.  (I)  ud  <a)-5oBti^ 


8.  -  _ 

Diitrict  Municipal  AH  Amendmeal  A.H  (Boinbay 
Act  JI  of  188i},  ».  »7,  0/.  (7J,  and:  Sa~Taa 
inpoted  bg  mniiieipality.—In  ISQl  the  mnnici- 
pality  of  Suiat  appointed  a  committee  to  revise  the 
taution  of  the  dty,  proposing  to  reduce  some  of  the 
eusting  taies  and  impr  se  others  with  a  view  (inter 
slid)  of  obtaining  a  better  water-supply  for  the  city. 
A  scheme  of  taxation  drafted  by  the  committee 
was  subsequently  adopted  by  the  municipality,  and 
it  inclnded  a  new  honse  and  property  tax.  The 
municipality  then  issued  a  notice  with  rt^rd  to 
this  last-mmtioned  tax  under  the  provisions  of  s.  21 
of  Bombay  Act  TI  of  1878  setting  forth  the  jmrti- 
culars  of  the  propoaed  tax  and  requiring  abjections 
to  he  lodged  within  a  fortnifiht  from  the  date  of  the 
notice.  A  number  of  objections  were  received 
wliich  were  hud  on  the  table  tor  twenty-one 
days  for  perossl  and  considetatioo  by  the  mnnicipal 
eommissioneri.  At  the  end  of  that  time  a 
special  meeting  of  the  Conunisdoners  was  held, 
at  which  it  was  resolved  that  the  objections  were 
invalid,  and  the  scheme  and  the  rules  witii  regard 
to  the  levying  of  the  tax  were  forwarded  to  Govern- 
meat  and  were  sanctioned.  The  plaintiffs  sued  for 
an  injunction  restruning  the  municipality  from 
levying  the  tax,  contending  that  it  was  illegal,  on 
the  ground  (ij  that  there  was  no  municipality  denr- 
OQs  of  impoung  the  tax  for  any  of  Uie  purposes 
allowed  by  the  Act,  inasmuch  as  the  commissiuners 
who  passed  the  resolution  to  impose  the  tax  did  not 
know  tor  what  purpose  the  tax  was  to  be  imposed  t 
(2J  that  the  reaolntion  imposing  the  tax  wm  UIs^ 
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DIQKST  OF  CASES. 


BOMBAY  DIBTBId*  HUinCIPAZ.  AOF 

<V1  OF  1873)— UDoCiftMiI. 
became  the  notice  calling  tlie  meetiiig  of  tbe 
GommuaiaDen  wluch  passed  the  reealntSon  did  not 
■pedfT  this  bu  aa  the  object  of  the  meeting ;  (8) 
that  the  notice  given  under  >.  31  of  Bombay  Act  VI 
of  1S78  was  bao,  as  it  did  not  etate  the  pncpose  of 
the  nropoaed  tai ;  (4)  that  the  nature  and  me  amonnt 
of  the  tax  were  not  snfficientlf  stated  in  the  notice  ; 
(5)  that  the  notice  on^t  to  have  stated  the  mode 
in  which  Uie  valuation  of  propflrty  for  the  purpose  of 
the  tax  vas  to  be  made  ;  (G)  that  the  objections  of  the 
rate-payers  weie  not  anfficiently  considered  ;  (f )  that 
it  did  not  appear  whether  the  tax  ;was  to  be  piud  In 
advance  or  not  i  and  (8)  that  the  assessment  of  the 
tax  was  made  on  a  wrong  basis.  Stld  that  th* 
purpose  of  the  tax  was  infficiently  Icnown  to  the 
oommlsnoneTB  g  (2)  that  the  restdntion  impomng  the 
tax  was  not  invalid,  although  tte  notice  canveiung 
the  meeting  £d  not  specify  the  object  of  the  meeting ; 
(a)  that  the  notice  need  not  ipecif;  the  purpose  of 
the  tax  I  (4)  that  aa  to  the  natnre  and  the  amonnt  of 
the  tax,  the  noUM  was  sofficient,  a*  it  stated  that  the 
amonnt  wonld  depend  on  the  <raln»tion  of  the 
property ;  (E)  tliat  the  notice  need  not  define  the 
mode  of  valnation  j  (6)  that  the  objections  wers 
anfficientl;  considered ;  (7)  that  the  tax  was  to  be  pud 
partly  in  advance  i  (S)  that  the  assessment  wonld 
not  aftect  the  validitv  of  the  tax,  but  woold  give  a 
Tight  of  i^peal  to  nave  the  valoation  set  right. 
Seld,  therefore,  that  tlie  tax  was  legally  imposed. 
SoaiT  Cm  MnKioiFAUTY  r.  Oohhatabui  JuntA- 
nu        .        .        .        .  L  I<.  B^  ai  Bom.,  680 

B.S4. 


1. I.  SS~Sa»ad  Madar  Mo  Bomiaif 

Citg  Svt»9  Aet  (Bo^as  A.et  IV  qf  IS68J—Tit 
right  qJ  lit*  HMmicipalitS  to  Ball  for  lis  produatiou 
of  the  i(t>M(2.~  Under  s,  &S  of  the  Bombay  District 
Munidpal  Act  (Bombay  Act  VI  of  1873),  the 
mnnicipality  has  no  right  to  innst  on  the  prodnctioD 
of  ■  lan&d  istned  under  s.  10  of  Uie  Gty  Bnivey  Act 
(Bombay  Act  IV  of  1868)  before  granting  pemismon 
to  build.    Ik  bb  Jamhavis  DtmABDU 

[I.  lb  B.,  16  Bonu,  Bie 

j|_    Xiemolititm  qf  tmilditig— 

Buitfbr  <(<wiKij»f.— Plaintiff  having  hnilt  a  new  waU 
on  the  dte  of  an  <M  wall,  iucla^g  the  old  foiind»- 
tiona,  Um  BramcipaUty  pnOed  the  wall  down.  Plain- 
tiff th««apon  sued  the  muiacipallty  tor  damages. 
The  Judge  rqected  tlie  claim  for  damages.  Seld 
that  the  bnilding  of  a  new  wall  on  the  nte  of  the  old 
wall,  inclnding  the  old  fonodaUons,  was  not  an 
adatJon  to  the  existing  buiiang  within  the  meaning 
of  B.  S3  of  the  District  Mnmcipal  Act  (Bombay  Act 
VI  of  1878).  The  mnnicipaiity  was,  therefore, 
Iteble  iu  damages  £h  any  expenses  which  the  plaintiff 
waspnt  toby  thdr  pulling  down  the  wall.  KBiaBHAJi 
Masatax  Poxshb  «.  MiJinottALiTT  of  TiaaiON 

Ci.  L.  B.,  18  Bom.,  647 
-  Sotica  of  propoted  buildiiiy 


to  erect  a  bnilding  oo  tlteir  tasd,  and  giving  a  rough 
sketch  plan  of  the  land  intended  to  be  built  upon. 
In  this  notice  plaintiffs  did  not  expressly  state  their 
intention  to  build  the  wall  in  dispute.    On  tlie!28th 

Angnst  1890,  the  mnnicipality  wrote  to  the  plain* 
tiffs,  requiring  them  to  nirnish  a  plan  showing  the 
design  of  the  prnpoaed  bnilding   with  its  n 


on  their  land,  llierenpon  the  munidpality  gave  a 
notice  to  the  plaiutilli  reqalrioff  them  to  pnlt  it  down, 
as  it  has  been  built  without  their  penninion.  The 
plaintiffs  having  foiled  to  comply  with  this  notioc^ 
the  wall  was  demolished,  and  its  materials  were 
carried  away  by  the  municipal  servants.  Thereupon 
the  pluntiffs  sued  the  munidpality  to  recover 
damages  for  the  wnn^fnl  demoUtim  sf  the  wall. 
Mtld  (hat  the  pfauntjffs  had  oontiaven^  the  provi- 
nons  of  cL  1  of  s.  83  of  Bombay  Act  VI  ij  ISn, 


aftmUng  the  information  required  by  the  i  _  .  _ 
pality.  The  municipality  were,  therefore^  justified 
In  ordering  (he  wall  to  be  demolished.  Dati  Haki- 
■RimAx  V.  Town  HtmcnrAUTT  o*  Uksbth 

[I.  Ik  B.,  19  BoDL,  ST 

4.  ' Bmildiaff     begond   ,ana 

for  KiieJk  pemittiim  it  granted— Omitiion  to 
givt  «o<ia  of  builditiff—Foioar  of  mmmieipalUy  to 
ordor  alteration  or  damelitio*  of  a  htitdittg  erected 
wMcmt  waiee  or  i»  Kfeet$  of  tht  permitnom.— 
tinder  the  Bombay  District  HniUcipal  Ac^  wh«M 
an  owner,  having  obt^ned  permianon  under  s.  88  to 
bnild  on  one  porlton  of  his  land,  bi^da  on  anothv 
portion  without  having  obfauned  fresh  permission,  if 
such  part  of  his  bulling  as  is  outside  Hie  Umita  tor 
which  pernusBon  has  been  granted  is  built  without 
notice,  the  mnnidpalltj  can  in  their  discretion  order 
it  to  be  demolished.  Bhawaiubzafxab  v.  Surat 
Cm  HmnotPAijrz      .     I,  L.  B.,  SI  Bom.,  187 

-Knd  ( 


mMnioipaliti 

Covrft  povxr  to  i»Urfire  witA  nuh  dieerffiou, — 
suit  for  an  injmiction  to  restn^n  a  munidpaUty  fiom 
removing  a  oartsin  building  or  ocnstrueUoii  is  not  an 
action  "  for  anything  done,  or  purporting  to  have  been 
done,)npar«u»noeof  the  Act"  wiOihi  the  nuaiifai^of 
s.  48  of  Bombay  Act  II  of  1884.  Such  a  suit  oaa, 
ther«f(ve,  be  brought  without  giving  previona  notice 
to  the  mnnicipality.  Apart  from  the  provisloDs  of 
a.  83  of  Bombay  Act  VI  nl  1878,  it  is  only  if  the  nte 
of  a  bnilding  G  vested  in  a  mnnicipality  under  i.  17 
that  this  body  is  empowered,  whether  by  s.  42  or  by 
any  other  section,  to  take  steps  lor  the  removal  oi  the 
bnilding.  The  diacretiou  of  taking  aotion  ot  otbo^ 
wise  under  the  3rd  clause  of  a.  88  U  vested  in  the 
municipality,  which  alone  can  detmnine  whether  or 
not  the  removal  of  a  building  erected  oontmry  to  tin 
provioons  of  s.  88  is  or  is  not  a  measure  likely  to 
pnmute  the  public  ot^voiiaiee.  If  the  mnnicipality 
adopt  the  proper  pioatdnre,  no  Conrt  can  review  iU 
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DIQEST  OT  CASKS. 


BOHBAT  DI8TB10T  MTTBnOlPAI.  ACT 

(VI  OF  iBlSi-mmtMmed. 
iedAm  on  the  eraimd  thkt  in  the  oiMniiHi  of  the 
Court  the  tmaonl  of  the  1»iil(ling  U  not  Ukel;  to  pro- 
mote public  ooDveniene*.  Th«  Lepiktiira  hu  onfided 
to  the  mnnidpalitT,  ind  the  uninicipklity  alone,  the 
dntyot  deciding  whttmcMvieewitUn  Iti  legal  powen 
«» tor  the  pnuic  eonvenience,  and  iti  (Becretkn  ii  not 
fabject    to  control  b;  tiie  Conrtt.    Patik    Pava- 

CBAHD   QnDBiB  V.  AHHEDIBIS  MDNICIPIIITY 

[I,  I-  XL,  SS  Bom^  S80 

B.  86 — Frirf,  powtr  af  MKoMpaltijF 

to  order  to  i»  built  fry  ovsm-  of  a  A«u« — 8mei  order 
Kof  impiralir*,  bmi  permiinTt — Diteretiaa  igf 
Court.— TSm  temii  of  •.  86  of  Bombay  Act  VI  of 
1878  are  not  imperative  In  requiring  a  mnnidpality 
to  call  on  the  owner  of  a  bonie  to  bnild  a  privy,  bnt 
are  penniMiTe,  leavhict  It  to  the  diecMtion  of  the 
tnnnidpality  to  detamme  when  the  powu'  oonfcnad 
on  th^  itukll  b«  oierriMd.  Aoondingly,  when  the 
pl^ntilf  oorapWned  that  the  defendant*  bad  erected 
a  privy  w  clow  to  hie  boun  m  to  be  a  nntMJice,  and 
the  lower  Appelate  Conrt  found  it  to  be  a  nniwnoe, 
bnt  rejected  tiie  plainUffe  claim  on  the  groond  that 
the  draendanti  bad  erected  the  nme  under  the  orden 
of  the  mnnidpaUty  unied  tmder  •.  81  of  the  Act : — 
Sold,  MTninz  the  decree  of  the  lower  Appellate 
Conrt,  that  the  mnnkipality  had  no  anthinity  to 


fan.  amid  not  plead  that  they  acted  under  the  ordere 
of  the  nnnkiiwllty.  The  High  Court  directed  an 
Injunctloti  to  remove  the  privy  wfthin  three  month* 
from  the  date  of  it*  decUion.  Jim  Babxb  r. 
Kadib  Bahhus  L  I^  B^  IS  Bom,  684 

— —  B.  42,  cd.  a),  and  bb.  48  Knd  76— 

'Rtmoval  af  obttmHiou  is  ^lAlia  itrttt — SaHea  of 
raminal~Corporat»  iodiei — Praetiet — Suit  for  in- 
/■•citoa.— Under  the  Dietrict  Honldpal  Act  (Bombay 
Act  VI  of  1878J,  a  mnniripality  hai  power  to  have 
all  obetmctiona  m  a  pnbUc  iCreet  reoiovad,  whether 
the  obatructioni  were  placed  tiiere  lawfully  or  nob 
The  colv  datiuctitm  which  the  Act  drawa  it  betwem 
obetrnetlona  vected  or  placed  befve  the  Act  came 
into  optntioQ  and  thoM  iriilch  have  been  erected  or 
placed  dnce  it  came  Into  operation.  Aj  tothefomur, 
a.  4S,  d.  (1),  of  the  Act  providei  that  notice  itwold 
be  giren,  and,  it  legally  placed  on  the  etreet,  com- 
penaation  ehonld  be  awarded  tor  thdr  removal.  Ai 
to  the  latter,  the  munidpality  can  remove  them  nnder 
*.  48  even  without  giving  any  niAice.  The  public 
have  a  right  of  paahw  over  the  whole  of  a  etreet  if 
it  ii  a  public  rtreat.  It  it  not  the  practice  of  the 
Conrt  to  interfere  with  eorporate  bodiee,  uuIgm  they 
are  manifeaUy  abuaing  their  power.  AxnoiAU) 
ICuniaiFUirr  v.  Haxtku  UunriTa 

[X.  Ii.  B.,  le  Bom.,  ai9 

B.  48 — Se-wefiou  of  a  ttrueturt  for- 

merly  txittiug  uof  tuMin  the  t«Btio».-~9.  4S  of  the 
Bombay  Diibrict  Municipal  Act,  1S7B,  referi  to  the 
erection  of  a  thing  for  the  ftrit  time,  and  not  to  the  re- 
erection  of  an  old  itractnre  which  had  bcA  taken  down 
Cor  a  tetoporary  pnrpoie  only.  The  accnied  waa  the 
owner  of  a  ihop  in  a  pnblie  etreet  at  Thana.  The 
a]x>P  had  planki  attached  to  it  in  fnat,  oTerhanging 


BOHBAT  DIBTBIOT'  MUyiOgAI.  ACT 

{VI  or  1878>— eowdawrf. 
a  public  gutter.  'Theae  ^lanlt*  had  ieea  in  eiiitenee 
b^ore  the  District  Municipal  Act  came  into  open- 
tion  at  Ttiaua.  In  April  1B97,  tlie  pluju  were 
temporarily  removed  under  the  order*  of  the  plagne 
authoritin.  The  plague  having  ceased,  the  accnud 
replaced  the  plant*  In  October  189?  without  the 
pominiim  of  Oie  municipality.  For  thli  he  waa 
ptoeecuted  and  Sned  under  •-  48  of  Bombay  Act  VI 
of  1878.  Slid,  reverung  tlie  conviction  and  eeoteneft 
that  the  refiling  of  the  punkt  ww  not  an  "  erection  " 
witUn  the  meaning  irf  i.  48  of  the  Act.  EaU 
Oonm  V.  HtnnciPUiTi  oi  Thaka 

[L  I-  B.,  88  Boni„  848 

jSm  Eikak  Cauisix  BfirrsB  «,  Bum  Birixi 
Pu  tZ.  Ii.  B.,  BB  Calo.,  160 

and  TtuwioaOM  Coumoo,  Tasiosi  t>.  Vibtivite« 
Biir  .    L  Xi.  B.,  SI  M«L,  4 

B.  64 — "  OffgiuiTe  liquid" — Alloteiag 

fcatt*  or  dtrtg  leaUr  to  run  on  to  ptAlia  ttrtat.—i. 
peraon  doea  not  render  himtelf  liable  to.  a  penalty 
undo'  1.  64  of  Bombay  Act  VI  of  1878  tor  allowing 
mere  waete  or  dirty  water,  to  ran  from  lua  premiaea 
on  to  a  public  etreet,  nnleas  the  water  ii  "oflcmaive." 
b  U  OlTLlBSAB  BvAUiia 

[L  lb  B.,  SO  Bom.,  88 

L ■■  WStlliitj)  Ttgetahlit  I'a  earotklaA 

Hf  %out». — Selling  T^etablea  on  the  ota  of  a  bonee  la 
not  udng  the  ota  "  aa  a  market "  within  the  meaning 
of  1.  06.  Accor^ngly,  a  pentm  who  aold  Tegetablea 
on  the  ota  of  hie  fa^ae  wai  held  m*  thereby  to  have 
committed  any  ofteaee  nnder  l  66  of  the  Municipal 
Act  (Bombay)  VI  of  1878.  Iir  bb  tbi  PBmioir  Ot 
Fau  KHon  .  .    I.  Ii.  B,  6  Bom,,  S7S 

S.  ^ ■ — SaUoffhtUin  aprivaU 

tiop — PotMr  tf  tt>  «a«tc>pa{t<y  to  pr*i:int  tuoh  a 
lale — Xarhei,  JMUitio*  o/.— The  munldp  ality  of 
Ahmedabad  iained  a  notiflcattoD  to  the  dtect  that 
no  one  ilionld,  within  lix  hnndred  yatda  of  th* 
municipal  market,  open  or  eftablleh  a  ahop  for  the 
puipoae  of  aellhig  vegetablea  or  fruita  wiQiont  a 
lioenae,  and  that.  If  any  one  acted  in  oontravantitai  of 
tliia  notification,  he  woold  be  dealt  with  according  to 
law.  The  accuaed  Ured  a  houee,  and  opened  a  Saif 
for  aelliiig  fruit  within  rix  hundred  yardi  of  the 
muiddpal  market  without  obtaining  a  licenie  from  the 
mimkipality.  The  aecond  daee  Ibgiibate  oonvicted 
and  acnteiued  each  of  the  aoouaed  to  pay  a  fine  of 
US.  The  IMifaict  Mac^itrab^  relying  on  the  ease  of 
U  rt  Paha  Kh<^i,  1.  L.  R.,  9  Sem.,  973.  reveraed  the 
ecnviction  aod  aenUnce.  Seld  that  whatthe  mtmt 
dpality  had  authority  to  direct  under  i.  66  ot 
(Bombay)  Act  VI  of  187S  waa  that  no  place,  other 
than  the  mnnidpal  market  or  other  plaoea  lioensed 
ai  marketi,  ahould  be  uiod  by  aoy  body  as  a  market  j 
but  they  had  no  authority  to  iaane  a  notiflcatim 
aHeeting  other  places  which  might  be  used  tor  sdlijig 
vegetaUes,  etc,  otherwise  than  ai  a  market ;  that,  inaa- 
much  aa  the  using  of  the  shop  by  the  accused  waa 
oonflned  simply  to  the  selling  of  fruit,  and  not  of 
"vegetable*"  in  the  popular  sense,  it  could  not  be 
affeded  by  the  prohibition  contemplated  by  s.  fl6  ot 
tliaAot]  that.  It  tlie  prohibitieo  of  the  mimldpaUtr 
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BOICBAT  DI8TBICT  MUfllUIPAI.  AOT 

(VI  or  iansy—eoiuiMiied. 

wu  me&Dt  to  alfect  the  privftte  rights  of  p«r«nn>_  to 
me  their  (hop*  for  Belling  their  own  commoditiM, 
tbtA  iTonld  imonat  to  an  eiceti  of  the  satjiority  oon- 
ferred  by  the  Dirtrict  Municipal  Act  (Booib»y)  VI  of 
1873 ;  that  the  ihop  need  by  the  nccnied  tor  the  ule 
of  their  own  commoditiei  «u  not  a  "  market "  within 
the  meaning  of  ■.  6S  of  Bombay  Act  VJ  of  1B78. 
Mayor  of  London  v.  Late,  49  L.  J.  Q.  B.,  144.  and 
Mayor  of  Maacitiftr  y.  Lgout,  L.  B.,  »  Ch.  D.,  1187, 
lolluwed.  The  caie  of  Ja  n  Faba  Kkaji,  I.  L.  S.,  9 
Bom..  076,  explained.  Qdieh-Ekfkibb  r.  M*aiT 
EiMiTiji     ,  .     I.  Ii.  B.,  11  Bom.,  106 

' e.  78— PwMT   ^  fi<  mnmieipatits 

to  npprtit  eaitt-fiaitt  on  tit  cMthreai  <(feioUra — 
Xtaninff  of  tit  Kordt  "  tait  nek  auatttrtt  at  may 
htdaantd  ntetttary" — F»nal  Code,  t.  1S8 — Con- 
timetian  ofttatmiet. — The  City  of  Ahmedabad  being 
threatened  iritb  an  oatbreak  of  oholera,  the  preeident 
of  tlie  local  mnnicipality,  acting  nnder  i.  78  of 
Bombay  Act  VI  of  187S,  isried  an  order,  in  the  form 
of  a  proclamation,  prohibiting  the  boldiog  of  caate- 
teait*  vhen  over  thirty  pencm  vere  to  auemble. 
After  the  promnlgation^  this  order,  theaccnaed  gave 
a  feait  in  a  priTate  bmue  to  upwardi  of  thirty  people 
of  hii  caite.  He  wu  therenpon  convicted,  nnder 
"8  of  the  Penal  Code,  for  diaobedienee  of  an  crder 


tion  and  lentencc)  that  a.  7S  of  the  Boimiay  IKitrict 
Hnnidpal  Act  (VI  of  }879)  did  not  empower  the 
untiieipality  to  place  an  interdict  on  people  meeting 
h^ether  to  eat  and  driak  in  thrir  own  hmaea.  The 
words  in  the  Kction,  "  take  tnch  meainreB  at  may  be 
deemed  neceHar;  to  prevent,  meet,  or  mppree*  the 
oatbmk,"  imply  in  themaeliea  aomething  actively 
to  be  done  by  the  mnnicipality,  rather  than  any  liml- 


.i  for  the  health  of  the  town-^nieh  as  nilphu 
famigatira,  daily  floihing  of  lewera,  inriitance  on 
good  home  nnitation,  isolation  of  infected  district!, 
and  other  dmilar  cteps  to  be  taken  by  the  antlioritiei 
UumselTM— fall  natnrally  witiiin  the  meaoittg  of  the 
tvms  of  the  section.  The  Court  onght  not  to  ittain 
an  Act  tn  favonr  of  an  interference  with  private 
rights  wMcb  i«  not  jnstifled  by  the  primary  smse  of 
the  langnage.    Qvbu-Ehfbibb  c,  HasclaIi 

[L  H  B.,  14  Bom.,  180 

L  B.  74  ftnd  m,  88,  SaSotic* 

by  wtmticipalily—Offenet  nnder  ,<e(.— Hon^compli- 
ance  with  notices  iwaed  by  the  mnnidpality  under 
a.  36  or  c1. 1  of  s.  89  of  the  Bombay  District 
Hnniinpal  Act,  TI  of  1873,  b  not  an  offence  pnoisb- 
sbk  under  the  Act,  as  cl.  1  of  s.  74  of  that 
Act  does  not  apply  to  cdthm'  of  tliose  prorisioas. 
The  latter  clause  applies  only  to  the  2Dd  clause  of 
a.  89.    In  BB.ItiSABAii  Titbal 

[I.  Ii,  B.,  S  Bom.,  6S7 

S.   ftod    g.    88-~"Ewiemal 

alteration" — Opening  qfa  nem  dooncay  is  a  build' 
ing  icHhoid  notice  to  mnnicipality. — Opening  a  new 
external  door  Is  an  "  external  iteration "  of  the 
building  in  which  the  door  i«  opened,  and  such  act   | 


BOMBA7  DIBTEIOT  ITOXTlCIFAZ,  ACT 

(VI  OF  1878)— co«(.«««i. 
done  without  the  notice  to  the  manicipality,  ean< 
templated  by  s.  83  of  Bombay  Act  Vt  of  1S78, 
it  an  ctfence  punishable  under  a.  Ii  of  the  sama 
Act  Semble — Where  snch  act  does  not  canse  any 
incosiroiieDce  to  any  pcrscn,  a  slight  nomiaal  fine 
is  an  adequate  punishment.  QrxBH-Biintug  e. 
Oi7mi  .  L  Ii.  Bq  8  Bom.,  668 
*.&*. 

jSse  UmaxT  Dnisior   Uvncsru.  Aoi, 
188^  B.  40     .  L  I-  B,  IS  Bom.,  400 

Se»  IfAaiREAn,  JmiSDicinntoy—Qm. 

BAl  JCBISDICnoV. 

[L  I..  B.,  18  Bom.,  449 
!»  — ■  Ifatnre  t^proeeedinyi  late* 

nnder  t.  84  for  tie  reeoeeryjif  mnnieipal  taxet — 
MafUtrale'*  dnty  nnder  tke  eeetiom. — A  pro- 
cee£ng  befcm  a  Magistrate  fodr  the  reeorery  of 
municipal  cesses  and  taxes  inititntcd  imder  a.  M  of 
Bombay  Act  VI  of  1878  b  a  criminal  ptnsecution, 
and  must  be  conducted  in  the  manner  prescribed  tar 
sammary  trials  under  Ch.  XXII  of  the  Code  of 
Criminal  Procedore  (Act  X  of  1883).  In  such  a 
proceeding  a  HagistiKte  is  not  bound  to  order  pay- 
ment of  the  full  amount  cUiated  by  the  mnnici- 
pality, but  must  satisfy  himself  as  to  the  extott 
of  the  defaulter's  lafal  liability  before  passing  aaj 
<B-der  against  him.  MvnoirjjJTT  ov  Ahhivabas 
e.  JntBA  PvirjrA    .        .    I.  Zi.  B.,  17  Bcnn.,  781 

&,  - — — ■ Contract  to  collect  a   lam 

lenied  Iijr  a  mmtieipality — Snit  for  money  dnt 
under  jsei  eontratt. — A  peraon  who  had  obtuned  a 
contract  to  collect  a  certain  tax  imposed  by  a  district 
mnnicipality,  haling  fuled  to  pay  over  the  muiey 
due  under  Vb»  contract  at  the  stipulated  time,  waa 
convicted  by  a  Uagiftrate  nnder  t.  84  of  the  Boabay 
District  Municipal  Act  (Bombay  Act  VI  of  1873) 


709 

8.- — —  M  amsndod  by  Bombay 

Act  H  of  1884— ^mtan  of  rtnt—PenttUy  in 
addition  to  amart  of  rent.-^.  84  of  the  Bombay 
District  Municipal  Act  (Bombay  Act  VI  of  1878) 
allow*  penalties  to  be  imposed  In  addition  to  arreaia 
of  cesses  or  taxes,  but  it  does  not  provide  for  the 
impositioD  of  a  penalty  in  additicn  to  the  arrears 
of  rent    Iir  >■  Bahov   .  I.  L.  B.,  SS  Bom.,  70S 

4.   Tatiation — Ditiy  on  good* 

imported  vrithin  mnnioipal  limite — " Imported" — 
Meaning  of  the  irord.—A  mle  of  the  Tliana  Muni- 
cipality provided  for  the  levy  of  octroi  dnty  ob 
obtain  articles  "  when  impoted  within  the  Thaua 
Municipal  Distriet,"  Beld  that  goods  merdy  pa-s- 
ing through  the  munldpal  distriet  in  the  course  of 
transit  to  Bombay  were  "  imptnted "    within    the 


[I.  lb  B.,  as  Bom..  848 
—  Siinte  talnation/orpnrpoete 


of  taaation — Valttaiion   wtade    by    nmnieipatili 


iizoabyGoo(^Ie 


-f    8W  ■) 


DIOBST  OP  CASSS. 


( 


BOMBAY  DISTBICIF  mnnOIFAI.  ACT 
(VI  or  Iffiat—eotUinmtd. 

—Maaittrai^i  pownr  to  miM  Oe  valuaiiem,— 
Vndar  the  rale*  Mwed  tmder  the  Bomber  Dirtrki 
Honidpal  A«t  (Bontaj  Aot  VI  of  187S)  m  UMnded 
by  Bcn^  l«t  II  ot  1B84,  tlie  Mni^pUitr  ofWid 
tttarnxM  tba  aiuiiial  letUng  nine  of  a  houM  bdong- 
■ng  to  the  wcwed  at  fifiO  lad  leriad  •  booM  tut 
of  Bl-S-a  A,  a  tM-payer,  applied  to  the  mana^ 
iDg  oomiiiittae  for  a  r«clttctian  of  the  tax,  bat  hu 
application  wai  diimiHecL  Default  having  been 
m^  fa)  paytnent  of  the  taii  A  mi  picMcated  nitder 
a.  64  of  the  Act  before  a  Meond  clan  Hagiitrate. 
He  ooDtended  that  the  eatimate  made  by  the  muni- 
dfality  waa  too  Ugh.  and  that  hii  bmuewoaldnotlet 
for  more  than  10  or  12  mpen  a  year.  The  Hagia- 
uate  took  erldanee  on  the  pi^t,  and  fonnd  that  the 
aimnal  rmtal  of  the  home  ironld  net  exoeed  B12, 
and  he  ordtted  paytnent  of  19  annaa  only  on  aeoonnt 
of  the  tax.  Mild  that  the  Magistrate  had  no  powv 
to  go  behind  die  eiiimate  of  valne  framed  by  the 
managing  coninuttee  undo*  the  poven  given  to  it 
by  the  r^ea.  He  onght  to  have  accepted  «a  coneln- 
■ive  the  atnnuit  found  by  the  managing  committee 
to  be  the  letting  value  of  the  houae,  and  held  the 
legal  liability  of  the  accuaed  to  pay  Uie  tax  baaed  on 
tlUi  amount  to  behoved.  ThemMdyof  theaccnaed, 
it  he  oonddartd  Ua  hooae  aMcafed  too  highly,  waa  to 
apply  to  the  "-—y"!;  eowndttee^  and  no  other 
mode  of  redrew  wat  open  to  him.  Miiaieipal%lg<tf 
J}umtd4Aad  v.  Jwmma Pl^a,  7.  L.  M.  17  Bom^7Sl, 
^dingniabed.  Mtouhpuitt  OV  Wu  v.  Ebisbwui 
QABSAiiHaB  .     1. 1..  B^  as  Bom.,  44a 

B«a  HOSIX   V.  BOHAD  TowS  HcKIdPALIIT 

[I.ZkB.,S4Boiiu,607 


8m  Bokut  Duibici   HiriROTPiL   Act. 
188^  a.  48  L  II  B.  18  Bom..  18 

8tt  LilOTlTUiII  Act,  1877,  a.  14. 

[I,  Zh  B.,  8  Bom.,  6Se 

■■ —   S»t(     againtt    Mmnieipa- 


acUone  of  ejectment,  bat  only  to  laitB  tm  damagta. 
JoxuouL  r.  HvsiariUTj  oi  Asmmdvasax 

[t.  L.  B.,  e  Bom,,  eeo 

a.  IlUffal  lax—lfolv!U  of  ae- 

tie»  for  r^flmd — 2'ime  wilhiu  whiek  to  hritu  nit 
~Liwntaiici».~Oa.  the  18th  Mardi  ISSO,  the  J}akor 


eooTened  a  meeting  at  which  it  wat  rtaolved  ._ 
impoae  a  boa«»-tax  on  the  town  {  and  alao  another 
meeting  on  Qie  Sod  of  April  1880,  at  which  a  elaenfi- 
cation  of  the  honsae  waa  made  and  Uia  ratei  fixed. 
The  Bevenue  (kflnrnieMoner,  N.  D.,  on  bdialf  of  the 
Oovvnment,  eaoctioEied  the  reaolntiona  on  the  2i)d  of 
Jnne  ISSa  Kotioe  of  the  nesting  of  the  18th  of 
Kanh  1880  wai  not  eerred  mi  three  of  &a  oommls- 
aioiunb  they  bdng  abaent  at  the  tine  from  Dakor, 
and  no  tutiM  vacUying  the  bndneea  to  be  trauaacted 
therm  waa  po«ted  up  at  the  kntchory  ae  required 
by  •.  11,  cl,  (1),  of  the  Act.  K,  a  houaeholder, 
aent  a  notice  to  the  niuidpality  oa   the  86th  of 


BOWBAT  DISTRICT  HUHICIFAIj  ACT 

(VI  OF  IBlZi-eimeiudtd. 
Jvinary  1881,  impeaching  the  legality  of  the  tax- 
On  the  8rd  of  June  IBSl,  be  paid  the  tai— mmely, 
B2~foT  which  he  had  been  nited,  and  on  the  eth  of 
January  1882  he  ened  for  a  rctmid  of  the  said  mm 
bom  the  mxinicipatity.  Meld  that  the  init  wa*  not 
brought  too  late  to  aatiify  the  reqtrirEliienti  of 
I.  86  of  the  Act.  When  the  noticeiof  the  25th  of 
January  1881  waa  Mnt  by  £,  he  had  no  canie  of 
action  againit  the  municipality  for  anything;  done ; 
no  DotiM,  therefore,  iDch  aa  ia  ooatemplated  by 
a.  B6,  wai  ever  lent  by  K,  and  conieqnently  there 
could  be  no  Snal  order  on  mcb  notice  from  which 
the  three  month*  preacribed  by  that  eectiini  wonid 
run,  Qwere— Whether  i.  86  of  the  Bomhay  Act 
TI  of  1878  appliea  to  an  action  for  money  had 
and  received,  Jobei  Eaudaa  Setaekah:  t.  Disos 
Towx  MtmoEPUJTZ         I.  Ii.  B,  7  Bom.,  889 

a  i 

Xaiurt  .  ^  . .  _^ ^ 

coortitnted  by  Bombay  Act  Vflif  1878  for  the 
refund  of  money  illegally  levied  bom  him  ai  houu. 
tax  b  bound  to  aerre  a  pnviooi  notice  on  the  laid 
municipality  u  re^uh^  by  ■.  86  of  the  Act.  The 
object  of  that  proruion  would  appear  to  t>e  to  give 
municipal  bodiea  or  offlcoi,  who  in  the  hand  JJrf« 
£ai4iarge  of  thdr  public  dnttei  may  have  committed 
illegal  acta  not  jtutified  by  their  power*,  an  opportu- 
i^y  of  tendering  luffldwt  amend*  for  each  acts  before 
being  haraeaed  with  an  action.  B.  88  of  the  Act 
■a  not  confined  to  an  action  of  danugee,  but  Ii  apph- 
eable  to  evsy  claim  of  a  pecuniary  character  ai^ng 
ont  of  the  acta  of  municipal  bodiea  or  ofltcen,  who  in 
the  biMd  JIdt  diwtbargo  of  their  public  dntiei  may 
have  oommitted  illegalitio*  not  jnitified  by  their 
powen.  BlHCSon  Vabubbai  r.  MuinciPALrnr 
or  Daeok  .  L  Ii.  B.,  8  Bom.,  148 


Bat  SvviKiKTivDKFci  or   Hisa    CorsT 

— CiTIL  PXOCSDTntl   COPR,   ■.   SSi. 

[L  L.  B.,  SI  Bom.,  S7S 


-■.  37. 


Set    BOHXAT    DlSTXlOI    ICuhicIFAL  Aot, 
1878,  H.  21. 

[L  L.  B.,  ai  Bom.,  eso 

1.  n.   tB—Bombay   DittrM  MuimU 

pai  Aet  CSomiax  Act  VI  of  lS73),f.  8S—Smt 
agaimtt  m»»uipalieg  for  ei'nrteied*.— The  woidi 
"  in  the  eaae  of  any  each  acUon  for  damagee  "  in 
(.  48  of  the  Bombay  Dietrict  Huniclpal  Act  Amen^ 
ment  Act  (Bombay  Act  II  of  1884)  cleariy  ahow  that 
it  wai  contemplated  that  there  might  be  acUoni  of 
another  deacnptton  to  which  the  loovitiona  in  the 
former  paragraph  would  be  applicable.  Tho  aection 
doea  not  eontemplata  osly  "  (oiU  to  recover  monetary 
compenMtion  for  a  wrongful  act."  A  auit  in 
{ectment — not  being  a  auit  brought  to  recover 
igea"  fnanact  draie  or  intended  to  be  done" — 
excluded  under  i.  86  irf  Ute  Bcnnbay  IKetriol 


ejectment- 


iizoabyGpo(^Ie 


( 


) 


DIGEST  OF  CASm 


( 


SOMBAT  BIBTBICT  MONICIPAI.  ACT 

(II  OF  1B34) -contiiHud. 
Hanidpol  Act  (Bambaf  Act  TI  of  ISfR),  but  bring 
■□  "  a(^on  for  sn  act  done,"  th&t  set,  bang  the 
dispoMeauon  by  the  nmnioipaJitT  with  a  tW  to 
being  rettond  to  poasenioD,  lailt  under  the  provl- 
uDDi  of  the  Bnt  pofngnph  of  a.  48  of  Bomb^j  Act 
II  of  1S81.     KlQVBZA  V.  MDHimPiUTK  Or  Sbou> 

PITS        .        ,        .        .    1. 1*  B.,  18  Bom,  19 

8> Suit  affoimrt  mmneipalily 

far  ii^»nHion-~Notie»  of  action. — A  salt  for  hi 
Injiilictioii  to  ratrsfai  %  taamapiXty  fnn>  rtsmrhlg 
kcertadn  bnlldiiig  or  coDstmrtion  k  not  an  Mtton 
"  for  anything  done,  or  parportinc;  to  baTG  htea  donch 
In  pnnnuiee  of  the  Act "  iritmu  the  meaotng  of 
•.  iS  of  Bomba;  Act  II  of  ISS4  8aeh  a  mit  can, 
tfaereti»e>  be  blonght  withnnt  givitig  previoui  notice 
to  the  manicSpalit;.  PatsIi  FASiOBAirD  Gudoab 
V,  AbjodaaU)  Hitkioiwjte 

[I.  Zi.  B.,  38  Bouu,  S80 

ft  Bembay  Act    VI  of  187B, 

1. 86 — PunhaM  from  tiuirtgagtt  hg  munieipalitji — 
Suit  hg  mortgagor  to  rteortr  fotuinott — Sject- 
metit — Limitatim—Kotito.^X  mortgagee  (defendant 
No.  1}  refaud  to  give  ap  part  of  the  niartgaKed  land 
when  the  mortgage  wai  paid  off  in  IMl.  He 
lemaioed  in  pasBeBiion,  and  in  18B8  he  Kid  thit  land 
to  the  Mnoicipality  of  Hahad  (defendaDt  No.  2). 
The  mongagor  anbieqnently  nied  the  manidpality 
And  iti  vendOT  to  recover  poMetiion.    The  mnnidpaUtf 


Beld  that  the  niit  wai  not  barred  by  I.  48.  That 
•ection  doei  'not  apply  t«  actkmi  of  ejectmoit  bron^t 
ag^ntt  a  mnninpality.  Sach  an  actioa  bmogbt  to 
try  the  title  to  land  it  aot  an  action  for  anything  done 
or  purporting  to  be  done  in  purtaanee  of  the  Act. 
Ifag^uha  t.  Mttnicipalilg ^  Skolapur,  I.  L.  B.,  IB 
Bom.,  19,  distinguished.  AisaurATB  Ebbsit  Jobhi 
V.  Oahqabu  .    X.  Zi.  B.,  as  Bonu,  S88 

*.  ^'Kimml     mil    againtt 

BumieipalUg — Noliee.—Tbs  plaintiff  ma  the 
inamdarof  the  village  of  Dakar.  Be  filed  an  eject- 
ment (uit  against  the  manictpality  of  Dijrar, 
allying  that  the  manidpality  had  illegally  and 
wrongtnlly  encroached  upon  a  portion  of  the  Qomti 
Xalce  at  Dnkor  by  laying  the  fbundationi  of  a 
liuilding  which  tbey  intended  to  erect  tor  the  purpoae 
of  a  dh&muhala.  The  manidpality  pleaded  fi'afer 
aiid)  that  the  snit  waa  bad  for  want  of  nodce  of 
kctiun  nnder  i.  48  of  the  Bombay  District  Municipal 
Act,  18S4.  Seld  (by  a  majority  of  tbe  FuU  Bench) 
that  the  proviiioni  of  i.  48  of  Bombay  Act  II  of 
1884  do  net  apply  to  actions  for  tbe  poneuSon  of 
land  bnmght  agvnit  a  municipality.  Ptr  Pabsokb, 
J.  — The  provitioni  of  t.  48  apply  only  to  adjons 
for  the  poeaeailon  of  land  whereof  the  pUintiff  hat 
been  digpoweeied  by  the  mnnicipslity  acting  or 
purporting  to  act  under  enmc  icetion  of  the  Hnnictpal 
Act,  which  empowers  them  to  take  poaenton  of,  or 
onit  any  one  from,  that  land.  PspBavadb,  j. — 8.  4S 
does  not  generally  apply  to  suh*  for  the  poaKidon 
of  land,  except  in  thoeo  caeca  where  the  claim  ariiea  on 
arcount  of  eomo  act  or  emigcon  of  the  manidpality 
when  it  act*  in  purmance  of  iti  itatatiiry  powen,  and 


BOHBAT  DJSTBICT  XCtTICIBAX.  ACV 

(a  OV  laMt-eouelwiKt. 
enotoaehea  upon  private  rtghtt.    Ifaffttha  v.  AfsBt 
eipalitg  of  Sholapmr,  I.  L.  S.,  IH  Bomt.,  19,  aver 
ruled.    Uanohix  Qavxbb    TufBixts    c  Dasos 
JftrmciFAUTT  .    X.  Xk  XL.  SS  Bom.,  S89 

8.  Suitfbr   damages,  potief 

m'oii,  and  in^attetion — Natin  of  ortieo.— In  a  euit 
brought  againit  a  municipality  to  recover  pciteMon 
of  a  piece  of  land  taken  by  it.  for  damages  for  pulling 
down  a  wall  on  the  land,  and  fOran  injunction, — M'H 
that,  ai  regards  damages,  tbe  nit  came  under  e.  4S  of 
tbe  IKstriet  MunJdpal  Act,  18S4,  bnt,  ai  r^arda 
poueuion  and  injunction,  nctiee  of  action  wae  not  ne- 
eeuary  under  the  Kction.    ShidicaUiATFA  Naaak> 

XAVPA  C.  OOIAZ  HmCIPALITT 

[X.  Ii.  B„  8B  Bom.,  605 


Snii  for    ipteifie     por- 

let  of  a  eomtrad  or  for  damagat  for  biiaek 

'tluniof.—S.  48  of  the  Bombay  I&triet  Hanicipal 


formaae*  o 


Act,  1884,  doea  not  apply  to  »  anit  for  the  tpecific 
performance  of  a  oonttart  or  for  damages  (or  breach 
thereof.  HtrnciFAbTE  of  Faizptb  r.  Hahak 
DuuB  fiui  .    L  Ii.  XL,  as  Bom.,  SS7 

1.  ' Bwil  fOr  an  i'^nneUon  to 

rrttrain  mnnieipalitg. — A  enit  waa  bninght  by  the 
pUntifC  againat  a  municipality  for  an  injunction  to 
rettnun  them  tnm  laying  water-pip^a  on  bij  land, 
nie  lower  Conrts  dianiised  the  idU  for  want  of 
notice  (indei  s.  48  of  tbe  IHatrict  Municipal  Act, 
18B4i  Sold,  reversing  the  decree,  that  the  suit  was 
not  >  inlt  for  anything  done  in  punuaoce  of  tbe  Act,  >* 
bnt  to  prevent  the  mnnieipaltty  from  doing  what  the 
plaintifl  alibied  to  be  an  illt^  act,  and  that  a.  48 
did  not  apply.  Basil  ^L  Kakcbodi^al  r.  Hixat 
HAnKOHAVs  .    I.  Xi.  B.,  as  Bom.,  688 

■  -  -    ■■    M—Bombag    Ditfrict   Mnninipal 

Ad  fSomlag  Act  VI  of  1878).  *.  8d—Son-pay- 
mmt  oflaxe»—F*nal  Codt  (XLYof  1860).  *.  40— 
Ptnaltg—"  Fin*  "—Impritamment  in  dtfanlt  of 
paymtnt  of  penalty, — There  ia  no  dutinction 
between  the  word  "  penalty  "  as  nsed  in  Bombay 
District  Municipal  Act  (Bombay  Act  VI  of  1873)  and 
the  wnrd  "  fine  "  aa  naed  in  i.  64  of  the  Penal  Code 
(XLV  of  1860).  Imprioonmeiit  can,  therefore,  he 
awarded  in  defanit  of  any  penalty  dieted  under 
s  84  of  the  Huidcipal  Act.    Is  na  Lakhia 

[X.  X«  B.,  18  Bom^  400 
■.67. 


Ste  JiTBTSDiCTtoti  or  Cbimikal  Coiibts — 
Edbofbah  Bkitibh  Sdnbots. 

[7  Bom.,  Cr.,  0 

6.16. 

Bet  Bqhbat  I.Atni  BiTBinrB  Aor,  f>.  ISS" 

left     .        .    I.Jm'Bl,  la  Bom., 465 

iSVe  BoMBAt  Kbvekbb  Jchisbiction  Ac.-. 

B.  4.      ,        .     1. 1..  B.,  16  Bom.,  456 


lizcdbyGoOt^Ic 


DI6EST  OF  CASES. 


( 


) 


P01CHA.Y     DIBXItXCT    POUOB      AOV 
(Vn  or  IBffli—coiMmud. 

■, B.    SB^Polief4ifie«r    Mow   tit   ramie 

tif  Intpecfor,  Fmetr  iff,  to  firott<mi*-^Crimi»al 
Proctdart  Codt,  1883,  «.  493.— The  proTiiimu  of 
■.  23  of  Bombt;  Act  VII  of  1867  h^ie  sot  trasD 
■npawded  b;  •.  496  of  tbe  Crinniul  Fntoodnre  Cod« 
(Ad,  X  at  1682),  but  vo  itUt  in  force.  Qcua-Bii' 
fBBas  e.  HoHKBUTA        .    X.  lb  B.,  8  Bom.,  634 


-  B.  91—FroiiHtuim    of   i 


ml*  tmu< a.  97  at  Bombay  Act  VII  of  1867  doe* 

Dot  empower  tha  police  to  prohibit  tbe  vae  of  murio 
In  privBte  bonie*.    Bis.  r.  Ltekiu  Chaxoo 


binder  1.  as  of  the  Bomb*;  Dirtrict  Police  Act  (VII 
of  1B67)  need  not  be  in  writing :  ^wjbedieoce  of  > 
TeiU  order  givot  nnder  lliat  aectioD  u  pnnlibable 
Ditder  1.  39.  The  wnrda  of  (.  3S  of  the  Kstriet 
Police  Act,  irhic^  anthoriie  the  police  to  keep  ordsr 
tn  (he  ntighboaThood  of  placet  of  wonhip  danns  tixe 
time  of  pnblie  wonhip.  confer  npnn  the  poltee  k 
pDwar  of  regulating  traSc  and  pntting  a  stop  to 
noiiet  in  the  ndghbonriiood  of  pUeea  of  wonliip 
diuing  flie  time  of  winibip,  but  do  not  liuit  their 
gmenl  powera  of  keeping  order  at  and  within  all 
placea  of  pnblie  letort,  tcmplea,  jsbBi,  or  the  like, 
Vhen  neeeamt;  .  BBS.  r.  Bi^ann  Qubq-asiih 
[7  Bom.,  Ct.,  I 


a.SL 


8aa  8BirrBSCi~InBtsoincBBT  -  iKPXinnr- 
MUX  a  aatvxa  o*  Tikb. 

[8  Bom,  Cr.,  48 

-  Of*ratio»    of  ttetiomSot^lca- 

ti0»  bg  Oes«nMM»<— Jr^fufrafe.—  Bondwf  Act 
VII  of  ISOTi  1.  SI,  became  at  once  opcva^Te  in  all 
placea  where  a  Muiabmte  waa  re«dcnt,  wiUtont 
hBving  been  ^eeiflaally  extended  thereto  by  Oorem- 


1.  88-Jfe<HMM  ofti»m>rd  "  Booii" 

—  Birmclmn  eatttmplaltd  by  &e  ttctimt,  Natmrt  of~ 
Struetare  not  onpmilie  road  and  cawing  no  nmitauce 
to  tie  pmilie.  -  'Hie  accnaed  had  a  honae  oo  *eh  ride 
of  a  public  road.  On  the  oceadon  of  a  weddli^  be 
pat  twnbooa  acrtw*  the  (treet  from  the  top  wbdowi  of 
— ' '"'o  the  top  window!  of  theother  ' 


A  fadgbt  tliat  no  obttmctian  or  inooDTenienM  whaterer 
waa  cauaed  to  pemma  or  animala  paaaing  tlosg  tfaa 
•trert.  Tbe  BMuaed  erected  the  (tmctnre  witbout 
the  panniwm  of  m  ]Ii«iatiat«  or  Hnnidpal  Com- 
Buidan.  ForUkkact theacGoaedww conTieted  by  n 
Hagiatrate  nndsr  a.  &8  of  the  Bombay  Dtatrkt  Police 
Act,  lBS7i  and  loiteiiced  to  pay  a  fine  of  SS.  M«ld, 
rerarring  the  comictlon  and  aeqtraoe.  that  (he  ttrac- 
tnre  wectad  by  the  accnaed  waa  not  a  "  booth  "  within 
tbe  meaning  of  a.  83  of  Bombay  Aot  VII  of  1667. 
Hm  itractue  nontemplated  by  the  aection  mnit  t>e  on 
the  toad  itaelt  and  cauae  aome  nnimnce  to  the  pub- 
lic.   Aa  no  part  of  the  itmetnrc  in  queition  tcmdied  | 


BOMBAT     SIBTBICT      FOIiICB     ACV 

cm  OF  laOTy-coneltidtd. 
the  road,  it  ooold  not  be  laid  to  havehecnconatinicted 
on  the  road.    Ix  bb  VtBU/iBiiiB 

[LX..B.,9aBom.,748 


B.  47— Jtiyi*  of  (kt   folia 

frtt  accui  to  »  place  of  pahlie  omm 
retort — Raee'ectree  a»ciat>r«.— Bacea  were  held 
Ina  certain  encloted  gronnd  at  Poena  which  belonged 
to  the  Military  aathi^tiei,  and  was  lent  for  the  pnr- 
poae  to  the  Weitem  India  Tarf  Club,  The  part  of 
the  ground  to  which  tbe  pullic  were  admitted  wm 
fenc^  in  b;  ropei,  and  •oldicis  were  itationed  at 
intervale  to  prevent  any  peraong  eatering  or  leaving 
the  encloaure  otberwiae  Uian  through  the  paiiagei 
providedfor  the  purpoae.  The  InspectoT  of  Police, 
who  waa  preMnt  on  duty  in  that  capacity,  eontcsry  to 
tbe  ragutatitKii  pretcribed  by  the  atewardi  of  the 
race*,  croaaed  over  the  fencing  rope*  into  the  eneloanre 
inatead  of  soit^  in  by  the  regular  entrance.  Thii 
wae  reported  to  the  bonoraiy  lecretaiy  of  the  dub, 
who  had  general  charge  of  tha  arrangemeota.  He  etait 
tai  tbe  inapeotor,  and,  after  an  interview  with  him, 
ordered  two  aoMiera,  who  wire  in  attendance  to  keep 
order,  to  pnthim  ont  of  tha  endoaure.  The^  accord- 
ing^y  did  an,  laving  handa  on  Urn  in  the  Ant  matanoe, 
but  immediately  at  hia  reqneat  letting  him  go  and 
merely  eaoortdng  him  oataiw.  He  thereupon,  nnder 
(.  8U  of  tbe  PetUkl  Code,  charged  the  tecretary  of 
the  dnb  with  udjog  crimiiial  foroe  to  a  pnblie  aervant 
in  the  eieroiae  of  hia  dnty.  Beld  that  Ae  oSRice 
bad  been  committed.  Under  i.  47  of  the  Bombay 
Police  Act,  1S90,  the  police  had  a  right  of  frao 
Moeat  tothe  nce-coniae.  Qukbh-Kirbbbb  r.  Bobs 
p.  I..  B^  aa  Bom^  746 

L «.  48, 0L(«l>— Orier  a*  to  oondnet 

of  prooteeion.~A  IHitrict  Buparintendent  of  Police 
iaaned  a  notiflcBUoo  to  the  foUowing  effect  :  ~"  No 
nMnt>«r  of  any  aect  «an  be  pmmitted  to  proceed  naked 
to  the  tirth  to  b^lHt  nor  wMe  there  to  batlie  naked, 
nor  to  paa  the  atreeta  naked  on  any  acoaaot  If  any 
one  doe*  tUa,  he  will  be  de«lt  with  according  to  law. " 
JiaU  that  thia  noti&catian  vai  not  illegU  or  mlira 
tin*.  It  waa  not  any  oider  or  oonumnd  aa  to 
oMtoHft  but  merely  a  warning  to  tha  people  that  an 
iudeMnt  eipoaure  of  die  penos  waa  an  oifence  under 
tha  law,  and  would  be  dealt  with  aa  aneli.  Is  KB 
HuKmfFmiuTA  Qoii.Ti  I.I1.  B..  SSBom^TlB 

% a.  48,  flL  (b)— Jfniamwre- JTota* 

— "  Wear  a  ttreoi,  "  Mtanins  of  t\t  werde — Poietr 
q^tie  jwliee  to  regnlaU  the  plai/ing^  mntioin 
private  ko9-t.—S.  48,  cL  (i>,  of  Bunbay  Act 
IV  of  1890  dooi  not  empower  the  IMatrict  Snperin- 
te^ent  oc  Ainatant  Superinlokdenl  of  Police  to 
atop  muaic  In  private  bonaei  The  worda  in  tbe 
eUnae  "  near  a  itreat  "  are  intended  to  qieaii  opoi 
apwxa  by  the  sidea  or  at  the  endi  of  atreeta.  Ik  bb 
Juaau  BHCKSuntU  I.I-  tU,  18  Bom.,  787 
202* 
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(    »i    ) 


i.61ai 


[LIuB„S0Boin,8M 
■.  68,  cO.  (S),  ftnd  a.  W~M^flu^ 
*  ordtr  to  t»att  a  pamAndma, — Th« 
iiad    to  ■tteod  to  Juika  a  paocbulma 

obitruetion  to  a  pnblic  nwd  nnwd  by 

»  grmln-dtkler  by  keeping  hli  gi^n  bagi  on  the  road. 
He  WM  tbwenpon  oonvicted  luidec  ».  G8,  cl.  (S),  aad 
•.es  oftheBambaj  DutrictPoUoeAct,1890.  H«Ii 
tlat  the  ttmrietuHi  wai  Illegal.  NoD-atteodanM  to 
inake  the  panchnf  ma  tn  qnntirm  wm  not  an  offence 
pnnithaUa  nndv  the  Ftdiee  Act.  Iir  Si  BholuUlK- 
KAX  I.  Ii.  B.4  98  Bom.,  970 


Stt  SxALL    Cacsi    CotTBT,   UonriBiL  - 
[I.  I..B.,KLBot>L,887 


-  No.  612  of  1882. 


tvTtma — Pereolatio»  of  oanal  valtT-~Opi»itm  tif 
tilt  ea»al  ojJJcjf— JWrMrfirttoa  of  CinI  Courl. — 
Where  water-rmte  ii  levied  under  i.  48  of  the  Irriga- 
tion Act  (Bombay  Act  VII  of  1679),  the  qneitton  ai 
to  the  jani£ction  of  Civil  Coniti  m  a  lalt  lor  the 
determination  of  the  legality  or  othanrbe  of  inch 
levy  depend)  apau  whether  the  incitkmM  of  the  rate 
U  aathoriied  by  the  pnn^noiu  of  the  •eeUon,  Under 
it,  the  condition  precedent  to  lerylng  the  rate  U 
iwt  the  &ct  aewrtalned  by  erldmoe  whetfaer  " 

*    janalbnt  _. 

o  peteolated, 
Outjt-  ■ 
■Dch  peroolaHon  for  the  porpoeea  of  the  Act. 
water-rate  falli  within  Hie  deocmlnaSai  of  land 
revenue.  Biktast  QlXMH  OU  e.  Skutixt  <» 
SiATi  K»  Lfsu  .        .    L  lb  B„  8S  BniL.  877 

%. ZtaJtafit  voter— StfUt  of 

ripariim  profritton — Wattr-eotiru,—i:h»  Iniga- 
tion  Department  baa  no  power  under  Bmnbay  Aet 
VII  of  1S70  to  dam  a  atream  n  a  water-oooti^ 
on  the  ground  Uiat  it  deriret  iti  inpply  of  water 
by  leafaigo  tram  an  irrigation  canal.  S.  4S  of  the 
Aet  only  gives  the  department  the  apecial  risht  of 
(4iaigiT>g  a  watei-rate  on  land  wUch  derivta  benaAt 


BOICBAT  ZKBiaATZOH    ACT  (VIX   OP 

ia78)~«ow)I«<f«d. 
from  the  leaJnga.  Water  wtai<^  haa  leaked  fnna 
a  canal  into  the  land  of  aootbtt  paioi  doee  not 
behmg  totba  lrrigatiaiDepartmait,Ka«tof^re  the 
lattertlieriglittofidltnritDFanddaiin  it  ai  Uuir 
own.  If  the  leakage  flow  wa>  meh  that  tt  itadf  had 
beeome  in  tbe  eye  ot  Ute  law  a  nnal  or  watv<onna, 
then  tbc  rlgfat>  of  tbe  peraon*  tlvoagta  wboaa  laadi  it 
flowed  wDold  be  goroned  by  tbe  law  appUeaUe  to 
noala  or  water«iarMa.    BuTunuo  v.  Sraart 


8t»  BoniT  LooAx  Yvxm  AOt,  1868. 

[LLuB^nBom,4S8 
-M.  8  Mid  908— FoTMt  OJU*r,  lUrt- 


MM  OJIetr.~i  7<mit  Ofioer  ti  not  a  Bevenne 
Offloer  wHhin  the  deflnltiaD  in  e.  S  of  tbe  Land 
Bevenw  Code  (Bombav  Aet  V  of  1879^  and  don  not 
beoome  ana  merely  by  beins  placed  under  a  Bevtnna 
Officer  for  purpam  of  oon^.  Nabatab  Ballal  r. 
SBCBniKt  ca  Stati  nm  IintiA 

[I.L.B.,S0B(nn.,808 


■.IB. 


£m  Mjjclatdus'  Conrs  Act,  187ft  •■  S. 
CI.  Xi^  11^21  Bom.,  686 

a.  87. 

^S^a-lU  I.I^B.,16Bom.,4M 

Ste  Drolakaiobi   Dbobbi,   Sen   tob — 
OnsBBa  oi  Cbdohal  Cotbtb. 

tLZkB^17BoiDqa9B 

HuSSudSO. 

Ste  JiTBUDionoK  oi  Ctrn.  Covbt— Bbbt 

AMD  SlTBinn  SfflTB,  BOKBAT. 

[L  Ih  H.,  ai  Bom^  BB« 
B.  68. 

Ste  HoBTAAaB— Rraiitmoif— EiOKT    ov 

BXDBKFTIOII. 

[Z.  L.  B^  18  Bom.,  184 
X.Ii;B.,aiBom..88e 

Set  Bali  m>k  Abbubs  o*  Bbtbbub— 8n- 
nva  Aimi  Sale — Ibbboulabity. 

[L  Ii.  B.,  SI  Bom,  881 


-ftnd  at.  67. 81,  214  (a),  k 


Oy—Failare  to  pay  Ooremment  attttimtmt — Jbr- 
Jiiiwe — Payment  qftke  arrean  bg  le*a»t  aettuUlt/ 
in  poettiiiom — Worfeiturt  itot  folloieed  hg  tale  if 
eeenpaney — Leate  not  dettroged  by  tit  fbrfeitmre--: 
Teaoat'f  liability  for  rent  ti^ttqnent  to  tie  for- 
feiinre. — A  regirfiered  oeenpant  of  land  having  failed 
to  pay  the  arreara  of  OoTemiiMDt  Tflvenne,  bb  «ccv- 
pancy  wai  forfdted  nnder  a.  1(6  of  the  Land  Bev«nn« 
Code  (Bombay  Act  V  of  1S?9),  bat  the  forfOtnre 
waa  not  foUowad  Ire  nle  of  Oie  ocevpancgr,  tbe  CoBec: 
tor  having  allowed  the  regiitered  oocnpant'a  tcoaat 
under  a  leaM  (o  be  roistered  a*  occupant  m  bii  pac- 
ing np  all  arrean  of  GoTCTDment  revonac  dite  on  tba 
bod.    Aftowardi  a  qoMtioB  having  ariaen  aa  to  tba 


iizoabyG'oo(^Ie 
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t«DBnt'i  limbilitf  for  rant  nndor  the  l«au  nilMqnmt 
to  the  tarlatan,— Mtld  tbU  the  taunt  ww  liable. 
When  K  regutmed  oeanpasfi  ttaaacq  b  fbrtehed 
ii>d«r  >.  66  ol  the  Land  Beveime  Code,  uid  that  tor- 
f  eitnre  ii  not  follmrtd  b;  mle  ot  the  oconpkncy  (the 
Collector  allowing  the  pcnon  actually  hi  poHndco  to 
be  regirtwadMO«enpii>t  onhiapi^nff  npall  atitan 
ot  GhiTcniinait  rerame  dne  oa  the  laod),  the  le*a«  by 
wUch  tho  penoo  aetnalljr  in  potMHiDii  wm  l«<»l^l'»g 
from  the  former  legMcred  ocevpaut  ii  not  dratineS 
hj  the  forfntnre,  and  the  ItMae  i*  lUll  nndw  Habflitj 


S. and  H.  193, 168,166.  and 

187 — Ckatytt  imemmd  «•  eim—atio»  teith  botmiarg 
mark* — Xffaet  of  rmrmtrnt  tote — Mode  o/rteot»n»ig 
tmek  ekargn — Sal*  for  neortrg  of  nwt  eiaryot — 
MijiU  qf  iwwithtuKWf— The  effect  of  t.  167  of 
the  Bombay  Land  Berenna  Code  (Bombay  Act  T  af 
1879)  ii  to  make  the  proviiiant  of  m.  158  and  SB,  and 


baoBdaiy  marke.  Sneh  obaigM  may  be  recoTsed 
rither  by  torfcitDM  of  the  ceenpanBy  in  mpact  of 
which  the  amar  li  due,  or  hy  nle  ot  the  de&alter'i 
immoveaUe  property  other  than  ths  land  cm  whicb 
the  arrear  ii  dae.  In  the  former  caie  the  land  ti 
freed  from  all  incumbrancea  creatad  by  the  occnpant. 
Id  the  latter  cue  t3ui  rig^t*  of  ineumbrancen  are  net 
bmcbed.  YnrzAnfls  Buooishiia  r.  Msu  Pai  BQt 
Bun  Fai  .  I.  H  B.,  is  Btun^  67 


1.67. 


An  MoKTOAOB— Browmoii— Biaav  o» 

BraniFTKnr      1. 1^  ^  16  Bom^  184 

jSm  Sub  k»  Asbuxs  oi  Bktbbdi— 8r- 

lUS  Ua>K  SAU— iBBiaDKAklR. 

PL  I..  IL,  91  Bom.,  881 
'  a.  61  Mid  M.  87,  88-0ni'»>om  to 

ttamier  landw  at  a  ramjr — Jllffeet  of  not  emAttiim 
CM  otsmu't  riffUtSammary  iettltm»it—Xxolmtio» 
oflmifnm  ttmmary  ntiltwitnt—^ffeet  nftwsX  »*- 
elMtio»~Biim^aa  -del  VII  of  18eS~8a»ad  wnder 
Ike  Ael. — The  plahtiffa,  who  ware  the  Inamdari  of 
cotunland,  tnad  for  a  de«l«ntion  of  Qt^owncrahip 
tn  and  of  their  right  to  cnltiTate  (a)  two  plota  of  land 
wUeb  (they  alleged)  fanned  put  of  their  niam,  and  (b) 
tba  bed  of  a  itream  whiclt  fluwed  thrcogh  thrir  land 
It  wu  WDtettded  fbr  the  defendant*  at  to  tluae  two 
^eti  of  land  that  the  pUntilta  had  uo  right  to 
enltirate  them,  u  they  bw]  bean  made  a  pvtota 
TlUaga  rftt.  and  CB  that  nnderrtandlng  tbey  had  net 
hem  nnmbered  at  the  nrrey  in  1868.  and  Imd  been 
^Muited  trtm  aieegMBMit  for  twmty  yean.  Aa 
In  &  bed  of  the  itieam.  It  wae  eonttnded  that 
the  itream  wa«  a  poblio  itream,  and  that  the 
bed  of  the  itream  ai  it  dried  np  belonged  teOorem- 
ment,  and  not  to  the  plaintOi.  It  waa  held  by 
the  hxrer  Appellat*  Cowi  that  i.  91  of  the  Bombay 
Iiand  S«Tinne  Code  applied  i  thU  OoTtnnuent  were 
oanprtent  to  let  apart  a  pcitian  of  tb*  lao^  cem- 
priied  in  the  nnad  of  the  pUintUh  for  a  Tillage  Ate, 
aad  that,  ai  these  landi  had  not  heoi  wombered  at 


the  nrrey  of  1S69,  and  had  been  exempt  from 
a«eMmtnt  tor  more  than  twenty  yean,  the  plaintilfi 
had  loit  their  right  io  cnltiTate  thran.  On  appeal  to 
the  Bish  OettA,—Meid  (revening  the  decree  of  the 
lower  Conrt)  that  the  ^aintifb  were  tntitled  to  the 


That  Mclioa  nlatei  back  to  a  86,  and  both  refer  only 
to  laadi  the  jaoperty  of  Gorcnunent  in  nnalioiated 
TiDagea  or  unalienated  portiDni  of  vilUgM.  Thev  do 
not  empower  the  OoTeminent  to  conflieate  any  land 
belonging  to  an  '"i""^T''  and  to  confer  it  on  the 
perMoa  Oriag  in  hii  village.  (3)  That  ttie  mere 
omiadon  to  nmnber  the  plots  of  land  conld  not  have 
the  effect  of)  tnmirff  tbem  into  a  part  of  the  village 
dte  at  take  away  the  right  of  the  plaintiffa  Nor 
^A  the  ondiiicn  ot  Qoremment  to  aeieu  theM  landi 
deprive  the  pluntiffi  of  them,  or  make  thtm  the 
property  of  Qovonment.  ffl)  That  the  bed  of  the 
rtrvm  wa*  the  property  of  tne  pluntlfh,  who  owned 
t^  Ind  npon  its  banln.  Virataxbao  Ebbhatkao 
r.  Sbcuuxt  or  SiAiB  lox  IssiA 

[L  Z..  B.,  98  Bom.,  88 

Bl.  66  Mid  60— J^'ai    leriable   far 

appropriation  of  land  la  a  tUM-agriatlHral  p*r- 
pot* — Colleefor'i  cmittio*  to  a^tkiuxcledye  reeeipt 


66  of  the  Bcmbay  Land  Bevcnne  Code,  where  a 
pemn  appropriate*  land  to  a  noD-agrimltoral  pnr> 
pote,  he  mait,  in  order  to  eecape  liability  to  the  flne 
mipoied  by  a.  G6»be  able  to  ibcw  either  (a)  that  he 
flrrt  obtained  the  permlaion  of  the  Collector,  or  (i) 
that  be  wutad  for  three  monthi  frcm  the  date  of  the 
Colleetor'i  acknowledgment  of  hie  appliation  for 
permiidcii  to  ap]^<^iriate  it  Bat  the  three 
monthi'  IJine  don  not  begin  to  ran  miti]  nich 
acknowledgmast  ha>  beta  recdved,  n  that,  where  a 
penon  ti  charged  with  thui  ap^opiaUng  hii  land, 
b  U  no  defenee  to  plead  that  the  CoUectoi,  tbongh  ha 
reodved  tba  application,  n^lected  to  fnmiafa  the 
applicant  wiUi  *  written  acknowledgment  of  the 
receipt  ot  the  application.  Per  Bakads,  J.~~ 
Wlwre  the  Colleetor  hai  recdved  the  applicatiaa  and 
omitted  to  Mod  an  ackmnrledgmoit,  the  oconpuit 
need  only  wait  for  three  monthi  from  the  time  of  Mi 
fifling  in  the  applieatirm.  After  the  expiration  ol 
(Ida  tim^  if  the  oocnpant  apimpriate*  hii  land  to  a 
■Km-agrictiltnrml  porpoee,  ttie  Collector  cannot  levy 
the  me  provided  by  i.  66.  Natae  Pcbihotuk 
Gkiui  t.  SBOBBTAmT  or  SrAn  rcn  Ixsia 

[I.  Zi.  B^  94  Bom.,  940 

B.TL 

St*   JnnsionoH    ov    Cira    Conr— 
BwinTXATioii  ow  TBxnu. 

[I.Ii.B.,18Bom..48 
-  and  B«.  78,  66,  86,  vid  87— 


Beelmakhi  vata» — Alienated  land — Begiitered 
ooevpcBt — Superior  Holder — Faymenl  of  rent  to  ea- 
landXoldtr.—llt  1B99,  V,  a  dodunokbi  vatandar,  di  ed, 
leaving  five  lona — fonr  bj  one  wife,  ot  whom  S  wa* 
tha  aUeat,  and  tme  im  S  hy  another  wife.  K  and 
a  each  claimed  to  be  the  eldert  km  of  r.     On  the 


lizcdbyGoOt^Ic 


(    M»    ). 


t)!0E8T  OF  CASES. 
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SOK6AT    I.AirD    BXrV2K0X   ACT  {V 

OF  1879)— CDH^ifwei?. 
latb  June  1893,  the  Collector  of  Stt&To,  in  proceed- 
ings under  i.  71  of  the  Lutd  Reveaue  Code  (Biasbaj 
Act  T  of  1879),  ordwed  K't  a«me  to  be  re^iterttl 


for  189S— 9i.  Jt  then  applied  for  and  obtKined 
from  the  ColUctor  «ti  order,  under  a.  80  of  the  Code, 
rendering  him  wmetance  in  recoTering  tbe*e  renta. 
The  pteintiff,  in  Aagnrt  1884,  btonght  tliii  mit  to 
restrain  K  from  recoTCring  the  rente  ftnd  to  avoid 
the  order  for  tBaiataDee.  The  Subordinate  Judge 
granted  the  injunction,  bnt  the  Sietrict  Judge 
rsTened  that  decifton  and  diamined  the  lixit  en  the 
ground  that  K  wu  the  registered  occnpant  of  the 
land,  and  that  the  order  for  MosUince  was  valid,  and 
that  payment  of  rmt  to  S  <Ud  not  dieeharge  the 
tenants  Oi  appeal  to  the  High  Court, — Htld, 
Tsvtr^ng  the  decree  of  the  Krtrict  Judge  tad 
reoboririg  that  of  the  SnborcGnate  Jndge,  t^i,  the 
landi  in  qneition  being  alienated  land,  i.  71  of  the 
Land  Berenne  Code  did  not  apply,  and  K  was  not 
%  registered  oecniant  nnder  the  Codr.  The  lands 
passed  on  Vt  death  to  his  five  nndivided  sons, 
unless  •  cnstom  of  printogeoitare  ncMed  in  tbe 
family,  and  payment  by  Uie  plaint  to  £,  a  co- 
landlon],  was  a  valid  tfischargv.  Sjunolt  c  KlHU- 
uo  ViTHUBio      .        .  I.  U  B.,  SS  Bom„  784 

Stt   Lasdlobd  abb  TBitAirr— Abakdok- 

NINT,  KBLIHQ^SEIUMT,  OX  SUBXHIDBK 

OP  Tbnubx. 

11.  Ih  B.,  IS  Bom.;9M 
LI1.B.,  SaBom.,34a 

».81. 


Stt  BiQBT  m  OocnputoT— Loan  ox  Fm- 
TBiTUUt  OP  RiasT. 

[I.I,.B.,aOBom.,747 


Sn  Landlobd  ahd  Tibavt— Naktsb  or 

Tinuias       .  1. 1..  R^  14  ^m^  S8S 

{I.  I..  lU.  16  Bom,  646 

I.  L.  B..  IS  BoDU,  9S1,  448 


KOTioi  TO  ^inr. 

[L  I,.  B.,  U  Bom.,  407 
I.  Zb  B„  18  Bom.,  ISO 
I.  IbB.,aiBom.,m 

Stt    Labdloto    am   Ttaiirr— FospBi- 

TUra— DBBUL  op  TiTtB. 

[L  L.  B.,  aO'Bam.i^S* 

mtt,  86,  '86— rnflmtfor,  Aat^e  q/- 

Suit  to  recontr  titkanetd  r»%t'~Aaittluiee  of  tht 
Colleetor.-  gs.  Bfl  Md  87  of  tbe  Land  Bevoine  Code 
Bombay-  Act  V  of  1B7B)  ao  notn^e  tt-ee»pBl»ry 
on  the  iuamdar,  w  Us  asrigtiag,  to  adc  far  the 
asmstance  of  tlie  Collector  to  recover  aAanMd  rant 
fiom  tbe  tenant*.  U  the  inuikdar,  or  bhiaMigMe, 
had  made  a  demand  on  tbe  tennte^br  the  nlwnced 
rent  throngb  the  bereditey  patri,  ci-villt^  bceoutt- 
ai4,asTsiiairedbys.afiDf  Utt  Co(te,Hi4tiiqr''baa 


BOUBAT    LAND   BUVUKUS  AOP  (f 

OF  1678)— coatiMed. 
refused,  he  would  have  beoone  at  once  entitled  to  hia 
ardinary  civil  remedy.     OovUtOBAT  Khsbita  BAI- 
BA»KAx  V.  Baku  Bia  Hohafa 

[LI^B.,lBBoin..S80 

_: 8.86. 

Sw  Riaar  or  OocoPAiror— Loaa  ob  Fob. 

VBIIUBB  OP  BiaHT 

[I.I..B.,17Boin.,677 
B.87. 


Mai^atdat't    ordw.—K    mani- 

latdar"*  ordir  nnder  s.  87  of  Bombay  Act  V  of  1879 
doe*  not  pmelnde  the  pwties  from  tttvlnff  recmne  to 
the  CivU  Courts,  it  ^ssatisOed  with  it.  Oaitkik 
Bathi  v.  Hbbia  TrAnATBAK  Habjitax 

[L  L.  B.,  8  Bom^  188 

•.106. 


<8m  Kaon  Sbituicbbt  Act,  b.  18. 

[I.Z..B.,  80Boin.,7a8 
8f  EHon  Sbttliviitt  Act.  a.  17. 

{I.  Z,.  B..  80  Bom..  475 
L  Ii.  B„  ai  Bom.,  467,  480 

•.118. 

Bm  Colleotob  .  I.  It.  B.,  is  Bom.,  871 

M.     119      Mid      \ai—Tixi»g'   boat- 

daritt^BotMdariti,  Xlffeet  of  tUeiriom  of  rSMam 
aatioriliet  tu  to — Mamung  of  Ih*  firm  "  d»Urwii~ 
»alitn" — In  1877  a  dispnte  arose  between  plainliffs 
and  defendant  as  to  the  bonndariei  of  certain  land, 
being  survey  Koa.  88  and  87,  of  which  the  plunttffs 
and  the  defokdant  were  respectively  oecnpanta  under 
Oovcmnunt.  In  IS79  the  botindaries  were  flied  by 
a  revenue  officer  nnder  the  orders  of  the  Collector, 
and  tbe  piece  of  laud  in  ^pnte  was  found  to  bckng 
to  tbe  plalntiffg  as  occupants  *>t  sorvey  No.  SS. 
Subsequently,  the  defendant  having  eocroached  apm 
It  and  (Uspoasesled  the  plaintitFs,  the  present  suit  waa 
filed.  The  Conrt  of  flrit  instance  awarded  the  plain- 
tiffs' claim,  holding  that  the  decision  by  the  reveiue. 
officer  iTB*  conclusive  as  to  the  bonndary.  The  de- 
fendant appealed,  and  tbe  lower  Appdiate  Court 
reversed  Uie  lower  Court's  decree.  On  appeal  by 
the  plaintitCi  to  the  High  Conrt,— -Bslii,  restoring 
the  decree  of  the  Conrt  of  first  inrtance,  tba^  under 
tbe  provisions  of  i.  ISl  of  Act  V  of  1S79,  tbe  deci- 
sion of  the  Collector  as  to  tbe  boundaries  was  con* 
elusive,  and  that  tbe  plaintiffs  were  enUtled  to 
possession.    Bai  Ujav  t.  Valui  Rashlbhai 

a.L.B.,10Bom,466 

B.  128. 

See     Basibtbatb,     JvBiflvlcniOH    OB— 

Special  Acts— Boxbat  Act  Vop  1879. 

[I.  I,.  B.,  IS  Bom.,  S81 

I.  186  and  b.   VJ—Linilation    Ad 
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BOVBAT  I.A]n>    HgggNUB  AOV  (T 

Of  1878)— oanfiaMii. 
jrra«A«.— On  the  l«t  Scptcmbor  18S3,  the  ColUctor 
of  AhnediMffU',  by  an  order  under  >.  S7  of  the  Ltnd 
BsToiae  Code  (Bombfty  Act  V  of  1879),  gnnted  » 
piece  ^  op«n  KTimnd  to  ^  for  building  pnrpcm 
On  tbe  Slat  uWh  1888,  a  brought  s  nit  >g»itut 
V  uid  the  Secretu;  of  St&te  fur  Iiidi&  in  Conocil 
to  recorer  pctaewion  of  the  gronnd,  uid  to  set  uide 
tbe  Collector'*  ordm^  -  Ihld  that  thv  icit,  not  being 
Inonght  within  otie  year  tram  the  date  of  the 
Collortor'e  ordefi  u  provided  for  in  «.  13G  of  the 
iiand  Bevenne  Codc^  wm  timohured  Naou  r. 
Suu  .  .     X  Ik  B,,  IB  Bom.,  434 


Sm  Sub  iob  Abbbabb  ov  Bimrm— 
Sbttiks  AStjiK  Saib—Ibbboitlibiti. 

CL  I..  B.,  ai  Bom^  aai 

B.188. 

£g«     BlOHT     0»      OCCnPAHOT— LOBB     OB 
FOBVUmBB  OI  Bl»BT. 

n.  I..  B,,  17  Bom,  077 

X  It.  lUaO  Bomn  747 

i8w  Sub  iob  Abbbabs   ov  Rbtufob — 

SBimra  ahidb  Saib  — iBKEamjBnT, 

(x  i^  B.,  ai  Bom.,  asi 

— iiOttdlord  and 


Cmsaf — SfmlffBni  laaie — Fer/eilure  not  foUotmd 
^  tait. — A  dedantion  of  loii^/eaie,  under  >.  l&S 
of  tbe  Land  Bevenae  Code,  of  the  intereita  of  a 
leaaee  holtUng  ander  a  permanent  leue,  not  followed 
by  a  nle,  bot  by  ftn  order  ttwwteniug  poMcwiiBt 
of  the  holdinf  to  the  leiaor  under  i.  G7,  baa  not 
the  eflect  of  daeating  prior  incotnbrancei  created  by 
tbe  lenee  in  fanmr  of  third    penona.    Nabatah 

SBIBHQIBI  PAI  c>    PABfiSOTAlt   SEBSHaOI 

[L  Ii.  B,  aa  Bom.,  809 
S. and  w.  1&»  and  left— 

^ttaehmatt  for  arrtart  of  laud  nveuae — Fot. 
ftitfui — Applieaiility  oftkt  Lamd  £«rmHH  Code  to 
tatmthd»n  villafei^B<mtbag  DittruU  FoUee  Act 
(Bomiay  Ant  VII  of  1S67J.  §.  16—Cott  qf 
jmmHirt  polite  pott. — The  Bumbay  Land  Bevenne 
Code  (Bombay  Act  V  of  1879)  appUea  to  talokbdari 
nllsge*  in  the  Ahmedabod  diftnct.  Bach  viJUgea 
fall  within  tbe  defcription  of  "  alienated  hol<£ngi  " 
■■  defined  by  the  Code.  Wben  a  tsloJtbdui  «ilb^e 
u  attached  under  •.  IBS  of  the  Code  for  arrean  of 
land  rerCDoe,  eo  long  ai  the  attachment  lubnBU,  an 
order  of  forfeiture  nnder  •.  IfiS  ia  iU^tJ.  The 
plaintiff  was  the  Ulnkhdar  of  tbe  village  of  K.  At 
the  end  of  the  revenne  yettr  1S78-79,  that  i*.  on  Slat 
July  1B79,  the  pUntifl  was  a  defanlto'  in  reqiect  of 
tbe  awe— nmt  payable  to  Ooremment  for  thai  yekr. 
In  KoTcmober  1879,  a  punitive  police  poet  wta 
Mtablithed  in  tbe  Tillaf^  nnder  «.  16  of  Bombay 
Act  VII  of  1887  on  aoaoont  of  tbe  torbnlent  conduct 
of  tbe  inhabitant*.  Between  April  and  Jannary  1680 
the  Collector  lold  certain  property  of  tbe  talnJcbdari 
tor  arrean  of  revenue,  and  reaUaed  by  the  Bale  a 
mun  of  fil,608,  a  ram  more  than  sofficient  to  oovar 
the  arrean  due  for  1876*79  m  well  a*  tbe  anemnent 
I>*y»ble  for  1S79,  but  the  Cdlnetor,  ^er  dedncting 


BOKBAT   I^ND    BETEBITB    ACT   (^ 
OJF  laiBt—eOiUilied. 

the  armn  due  tnr  1878>79,  applied  the  reat  of  tbe 
■ale-praceeda  towixda  the  payment  of  the  coat  of 
tbe  panitive  poat.  Tbe  aneKment  for  1879.80 
having  rranained  nnpud,  the  village  wbs  attached 
on  the  lut  July  1S8D  nnder  a.  159  of  tbe  Bombay 
Land  Bevenne  Code  (Act  V  of  1879).  The  attach- 
nent  was  followed  od  the  eth  J&nuary  X881  by  an 
order  declaring  the  village  to  be  forfeited  under 
•.  IBS  of  the  Code.  In  1SS6  tha  plaintiff  nted 
Ooveniment  tc  recovw  poaaeaaiiHi  of  tbe  vill^e  and 
for  a  declaration  that  the  order  of  forfeiture  wm 
illegU  and  ultra  citvt.  The  defendant  ctmtended 
that  it  WM  valid  and  legal.  Setd  that  tbt  villaga 
bavtaig  bem  attached  far  arreara  of  land  revenue 
nnder  a.  IG9  of  Bombay  Act  V  of  1879  on  the  lat 
July  1880,  the  pluntiff  bad  twdre  years'  time  from 
tbe  date  of  the  attachment  within  whiob  be  conld 
apply  for  tbe  reebiration  of  the  village  under  a,  163 
of  the  Act.  The  order  of  (orfeitnre  of  the  6th 
lannaiy  1S81  waa,  therefore,  noil  and  void.  Seld 
(par  Bnuiraos,  J.)  that  Che  Collector  had  no  power, 
under  s.  18  of  Bombay  Act  VII  of  18S7,  to  recover 
the  toet  of  tbe  punitive  post  from  tbe  tulnkhdar,  (IJ 
•a  he  wa*  not  an  inhalntant  of  the  villa^.  and  (2) 
beE«i«e  the  coat  could  only  be  defrayed  by  a  local 
rate  bnpoaed  on  the  inhabitants  of  the  district  in 
which  the  pnnilivepo«twM  cftabliahed.  Bamaujab 
Bboeab  Dbui  e.  Sbckbtabt  or  Srivs  pob  India 
[I.  Ii.  B,,  le  Bom.,  4S5 


Sm  Kson  TBmubb. 

[L  Ii.  B.,  8  Bom.,  S8B 

-  «.  18a-C™i   Froetdure   Code   (A.tt 


XIV  of  taaaj,  t.  SU—Morf^offewithpotiuHo*— 
Defamlt  iy  mortga,gt»  i»  fayment  t^  aittttmeut — 
Sale  for  arrtari  of  revtnme—Cwtified  pttrckaiere 
— Turdtatt  for   ttortgagee — Fttrehatert  or  morb- 


mortgaged  three  plola  of  Und  (Noa.  303,  804 
and  306)  to  tbe  first  defaidaot  with  poneaaion.  In 
1880  and  1861,  tbe  first  defendant  having  madr 
default  in  paying  tbe  usesamoit,  ploia  Not.  S03 
and  805  were  aoid  by  tbe  revenue  antbo- 
ritie*  wid  were  bought  reapeclavely  by  defendants 
Nee.  3  and  8.  In  the  latter  year  (1881)  plot  No.  304 
WM  aold  in  ezecutiai  of  a  money  decree  obtained  by 
the  mortgagee  (dcfraidant  No.  1)  against  the  mortv 
gagor  ana  wm  pnrchuod  by  Ma  (tbe  fintt  defendant's) 
nntttvided  brother  witbont  leave  of  the  Coart.  In 
ISBil  tbe  plaintiffs  (beii*  of  tbe  mortgagor)  brought' 
tUa  aw^a^iiiiit  defendants  Nos.  1,  E,  and  3  to  redeem 
the  a^  thrM  jdoU  of  land  from  the  mortgt^e  of 
187^.  Detaidant  No.  I  pleaded  that  be  had  inherited 
plot  No.  804  &om  hia  brother,  who  had  become 
the  owner  of  plot  No.  S04  by  bis  purcbwe  at  the  ex. 
ecntim  aale  in  1S81.  He  disclaimed  all  interest  in 
plots  No*.  SOS  and  SOS.  Defendants  Nos.  2  and  3 
answered  th«t  they  had  bnxnne  absolnts  owaeta  by 
tbe  purchase  at  the  revenae  sales.  As  to  these  latter, 
it  WM  alleged  that  defuidanta  Noa.  2  and  B  were 
in  poaaesdm  of  tbe  said  two  plots  for  tbe  first  defmi. 
dant    Defendauts  No*.  3  and  3  omtcnded  that  by 


iizoabyGoo(^Ie 
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BOHSAT   luUTD   SBVSNUE    &0T    (V 

OF  IfflSy-eominutd. 
1.  183  of  tho  Land  AeTcmic  Coda  the  pUfltiAi  wars 

precludad  fTonmuing  tlii>  point.  Seld  that,  tfacogb 
■>  1S2  (orbMle  the  Canit  to  enterUIa  s  nit  ngainrt 
defendant!  Noa.  2  knd  3  on  tha  gronnd  th&t  the;  had 
bought  tb«  land  fur  defendant  No.  1,  it  did  not  debar 
it  from  tntertaiaing  a  suit  a^inat  tbem  oa  the  gronnd 
tlKt  aabaeqnently  to  the  sole  the;  ware  holding  on  be- 
haUof  defendant  No.  1  or  ^ainit  defendant  No.  1  cm 
the  ground  that  he  vu  himeelf  really  in  powewon 
through  defendantB  Noi.  2  and  3  ai  lui  agenta  or 
tettanta.  The  aBme  principle  at  equity  whi^  wonld 
make  defendant  No.  1  a  traitee  for  the  mortgagcn  if 
he  had  bcnght  in  hU  own  name  would  make  defen- 
danta  Nci.  2  and  9  tnutee*  for  them  if  inbieqnently 
to  the  Mle  they  held  the  land  on  behalf  of  dBfandant 
No.  1,  and  wonld  alao  make  detandtnt  No.  1  hinuelf  a 
tnutee  U  ewbteqaently  to  the  ale  the  propmt;  came 
Into  hi*  powCMon  aabencAdaUy  entitled  thereto  owing 
to  an  agreemvt  between  Um  and  the  c«rtiflBd  pnr* 
Auen.    Omv  v.  R*»-wmtM 

CL  !•■  IL.  Sa  Bom.,  871 

«.  196. 

Sfe    Jxmtmenoa    ov    CmL    Coubt — 

BiaiBTBlTiOH  or  iBNtrSBH. 

[Z.  I>  B,  19  BtHDn  48 

B.aii. 

Bei  EHon  SKmxtmn  Aat,  a.  17. 

(X.  Ih  IL.  21  Bom.,  SM 
B.814. 

Stt  ItlSIBTSATI,  JtrBIBSIOTIOR  OV— Sh- 

du  lCT«— BouSAi  AoT  y  DV IBTO. 

[I.  Ii.  B.,  8  Bom,,  B81 

Set  BUUB  KADI  TTHDRS  Aim. 

CL  Z^  Bh  IS  Bom^  901 


&trfi«y  nadt  by  tie  Sritiik  Gevgrumtitt — Cia»ge 
i»  rait  of  (i(M(«MflI — >r«nf(2tef<o«  ef  C  ml  Cowl 
— Villagt  patiiallg  alitnaled. — -In  a  mit  by  an 
inaudsr  at  a  village  againit  a  khot  to  reeorer  rait 
in  kind  (according  to  the  markrt  rate  at  the  time  of 
payment),  the  defendant  (khot)  contended  tliat.  he 
wai  only  liable  to  pay  caib  asMmnoit  aa  flied  by 
the  niTvey  made  by  the  Britiih  Oovennnrait,  which 
wa*  at  a  lower  rate  than  he  had  prerionaly  paid,  and 
that  the  Ciiil  Conrt  had  no  Jpnadietion  to  entotaln 
the  suit  nndir  the  Land  Berenne  Code)  1879, 
a.  216,  anb^cl.  (&).  Meld  that  the  payment  which  the 
kbot  had  been  makiiig  to  the  '"■■"ihr  before  the 
time  of  the  Bntiah  anrre;  wa*  in  the  natore  of 
aanaament  or  rating  by  Oovemment ;  bat  ktld,  alea, 
that  the  ptaintift  were  entitled  to  the  old  ancmumt 
aa  claimed  by  thna.  It  was  plain  that  in  mwi  fil- 
ing within  anb-cla.  M  and  (e>  of  i.  216  of  the 
Lwid  BeT«nne  Code,  the  inam^i'a  interest  In  the 
■eateeaent  would  not  be  aSected  by  the  applicatnn 
of  Cha.  VIU  to  X  of  that  Act.  Be  wonld  (tilt  g^ 
the  eld  aieawment  in  the  alienated  laoda  b  Qie  village 
In  the  former  caee  and  the  aame  amoattt  of  BMna- 
BientI  in  the  latter,  and  the  aame  mnrt  have  been 
the  intmtion  in  eaaea  contemplaied  by   lab-cl.  ({), 


BOMBAY   IiAITD   BXVBNOX   ACT   (7 

or  1878>— raao/txted: 
The  "holder of  the  Tillage"  m  the  conolnding 
paragntph  of  t,  916  mnet  bs  read  aa  mMiUDg  the 
"  holdo'  of  the  aasestBieDt  or  any  part  thovof  of  aa 
alienated  lillage."  OA)iaii>KAk  Hixt  Eabuki  •. 
XosBiui  Praoxn         .  L  I..  B.,  18  Bom..  SSB 

a.  Solder  of  oa   alienated 

village— Applieatian  for  i»troduotio*  of  nrveg 
hg  a  eo-eiirer  of  a»  inam  milage.— Vnier  a.  216 
of  the  Land  Bevenne  Code,  it  ia  competent  to  one 
ont  of  feveral  cciharers  of  an  alienated  village  to 
apply  on  behalf  of,  and  with  the  oonaait  of,  all  tiie 
other  oo^baren  tor  the  faitiadaction  of  anrvey  into 
the  Tillafei  and  it  i«  not  open  to  the  oultivaUo*  of 
landi  In  the  village  to  qaeatioo  the  action  of  Govcm* 
nent  In  introdn^ng  the  mrvey  on  inch  appUeation. 
The  aection  doce  not  reqnire  that  the  appllAtltm 
ihonld  be  made  or  dgned  by  all  the  eharm.  Oon- 
ZABU  V.  LirumuK        .  L  Ii.  B.,  U  Sam-,  688 

BOXBAT  XXGZSLATIVB  COTTHOrL. 

See  GoTmoB  or  Bonxat  dt  Conron.. 

[Z.  li.  B^  S  Buxu,  964 
8  Bom,  A.  C.  18S 


bekaising    to    the    pluntiffi,  the  defendant 
ling  to  be  tbe  mperior  holder  id  the  village 
h  the  bndi  were  attnated.    The  amount  ^ 


e  tbe  mperiror  holder  id  the  village  in 
adi  were  attnated.  The  amount  waa 
levied  by  the  defendant  throngh  the  aacbtaoce  of  the 
mamlatdar  under  Btmbay  Act  III  ot  1860,  «.  8. 
The  defccidaot  contendad  that,  in  eonaeqnenee  of  a 
demand  from  QoTemmeat,  he  bad  jtU  looal  ceM  on 
the  wlwla  of  hii  talnkh,  Inelnding  tbe  viUue  in 
wUeh  the  pUntifle'  landi  were  litnated.  and  wae 
thereCore  entiUed,  nnder  M.  09and  TOof  tbeCootract 
Act  (IX  of  1B7S),  to  recover  from  tbem  the  amoont 
which  he  bad  p»id  to  Qoveminent  ai  a  portion  of  the 
ccai  which  rateably  fell  npoo  their  luidi.  It  waa 
toand  that  the  dMendant  wai  not  the  proprietor  of 
the  buide  held  by  the  plabtiffi,  and  Uiat  the  relation 
of  luidlord  and  tmant  did  not  eiiit  between  thta ; 
alio  that  defendant  pdd  keal  etaa  tin  the  id^ntifli' 
landi  ft»ndnIenUy  and  with  tbe  intoitioii  (d  tbarAy 
makins  evidouse  of  title  to  their  lendiB,  kaowliu  that 
he  ^a  no  lawful  or  jvat  claim  to  them.  SeU  that 
tbe  defendant  waa  not  tbe  nperior  holder  of  the  landa 
within  i.  8  of  Bombay  Act  ni  of  1869,  and  waa. 
therefore,  not  enl^ed  to  tbe  aaiiitance  of  the  n 
olBcen  of  Oovemment  to  recover  the  ceaa  pr 
by  that  lec^m  for  mperior  holdai  aa  ag^nrttenaBta 
and  occnpanti,  aKbougb  he  misht  Imve  p^  t**  - 
local  CMe  dne  on  the  land  in  tbe  )H  ' 


Mid  that,  oonaeqaently,  the  aid  at  tba  n 
Illegally  and  improperly  given  to  the  defndant  fbr 
tiie  recovery  of  the  amonnt  from  the  ptaintifla, 
S*td,    aleo  that    the  defendant  waa  net  a  petaou 
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"hitererted  in  the  payiMat"  of 
by  him  to  GoTemoHnt  within 
«.  60  of  the  CwtiMt  Act,  Mnmiing  th^  k  porttoD 
of  tluit  iDU  wu  ddunded  by  QoToniimt  iniMpBct  of 
Hie  pUntiSi'  wwiU  laadj,  tutd  th*t  they  w«re 
"bound  bylaw  to  pa^y"  it  to  Gareratnent.  BtU, 
farther,  that  thi  defendant  lUd  not "  lairfnlly  "  make 
the  payiaent  within  tlie  meaoing  of  l.  70  of  tlie  Act, 
inaimai^h  m  he  did  ao  fnudaloitl;  and  diibonectly. 
Dbui  Hijiatbih»i  «.  Bhovabeai  Kiiabhai 

[L  I..  lU.  4  BcniL,  648 

8.  Loeal-Jkad  ett*—Tt%aaei 

liaHlilf  to  pag  lit  etit  imposed  bg  a»  Act  ntbte- 
gu«»t  to  tit  Itate — Imndtoni  amd  lt%a»l. — Under 
a.  S  of  Br.mbay  Act  III  of  1869,  a  leuor,  who  ii  in 
tiie  poatiuD  of  a  raperior  bolder,  may  recover  the 
loeal-fand  o(«<  from  hij  leuee.  Sm^  t.  Smta 
Btigt,  I.  L.  S.,  4  Bon.,  473,  foll<iwed.  Bi.M 
Tdkoji  t.  GOPAL  Dbonsi  .  I.  Ii.  B.,  17  BonLi  64 

~  Loeal-find  tut — ImamdiO' 


ttrior  koldtr—Liaiilitif  of  inamiar  (o  pag 
lit. — An  inamdar  i*  a  "  Ripenor  holder  "  within 
tlie  deSnitintit  of  B^nhtkin  XVII  of  1S27  and 
Bombay  Acta  I  of  1868   and  T  of   1879.    He  Ii, 


1860.  Tbm«  ti  no  laoruion  of  law  entitling  an 
inamdar  to  charge  (or  hit  eipenMs  in  collecting 
tlie  eeii.  Sbcbhabt  ov  Stah  kb  Iia>u  s. 
BuTABT  RixcsAHsaA  Hxm 

p.  L.  K.,  17  Bom..  48S 

SOHBAT  UISOBB'  (ACT  ZX  OF  1864). 


BOUBAT    MTmiCIPAI.    ACT    (H    Ol* 


M.»—Bombaf  Aef  IV of  16ST—Liati- 

litg  qfXaUfoag  CompMu/for  rattt  aitd  taxtt. — Tiw 
Great  Indian  PraintDla  Bailway  Company,  which, 
■ttder  an  agrMment  with  Ocicninieol,  hold  the  land 
npcn  widch  thdt  i^way  ii  oomtnicted  free  of  rent 
m  ninety-nine  yean,  are  occupiet*  only,  and  not 
owners  of  ineh  land  within  the  meaning  of  a.  3  of 
Bombay  Act  II  of  186S,  and  are  therefoie  net  liable  to 
be  rated  aa  ownen  <fl  the  gronnd  need  by  them  for  the 
parpoie*  of  the  nilway  within  the  city  of  Bombay. 
Frineipl«a  upon  which  railway  ccmpanin  are  liable 
to  tw  rated  ooniidered  and  laid  down.  3wnat%  or 
THB  Pkios  Ton  TKi  Cm  ov  Boxur  n.  Osui 
IBSIUI  FimFBULA  Bailwi,!  Coxpaitt 

[8  Bom,  U7 

SB,  4  and  11. 


BOMBAY    MPMIOIPAI.    ACT    (H    Otf 

1806)— MMc/wbA 

M.  181  and  160. 

Btt  l»nKcnoir— Spbciu  Caih— Frauo 

OvnCISB  WITB  SllTUTaKT  POWKBS. 

[8  Boin.,lO.  C  86 

B.    840— ^■«c(eMirt,    S%Ut  for—Staf 

for  mint  projlit  oflamdfor  wMei  plai*tijf  nut  tn 
^'eshMiaf.- Bcmbay  Act  II  of  1866,  a.  S40,  doea  not 
apply  to  inite  in  the  aatnr«  of  an  actiixi  of  ejectment. 
Quart — Whether  a  claim  to  reoover  the  mnne  pniBtt 
of  land  for  which  the  plaintiff  inei  In  ejectment  comei 
within  the  proTinonl  of  Btmbay  Act  U  of  1866, 
a.  840.  Priee  7.  Siilat  Ciandra  Bhoti,  SS.L.B» 
Ap.,  BO,  and  the  judgment  of  Fhur,  J„  in  Toomo 
CitMdnt  Bog  V.  Salfovr,  9  W.  B.,  BBS,  approved. 

SlKABJI  HtKBlBTAKJI  DANSIB  r.    JrSTlCIl  Of  TBS 

Fun  POB  TEs  Cm  ov  Bohbat    .  U  Bom«  860 


k.  168 — Compftiatiot—Fromiagt  land 


— Fiflit»  ptr  et%t.  addifio»  to  eempentalio< 
alloictd. — A  certain  moaqne  in  Bombay  waa  abnttad 
OD  the  north,  weat,  and  eaat  by  public  (treeta.  In 
December  1886,  the  HDnidpal  Commiaioner,  porenant 
to  1. 166  of  the  Bombay  HnnieipLl  Acta  III  of  1878 
and  IV  of  1878,  teqnimd  the  trotteea  of  the  moaqne 
to  t«t  back  the  bniltfing  on  the  Mid  three  ode*  for 
the  pnrpoae  of  imnroTii^  the  public  atreet*.  It  wm 
contended  that  the  araonnt  of  compeniation  to  be 
p^  to  the  tmiteea  waa  to  be  meaiured  by  the  Icm  of 
rent  which  they  wonld  have  reerivcd  for  certiJn  nnmi 
which  tfaey  had  prcpfied  to  build  on  the  land  in 
qveetion.  Beld  that  the  wordi  of  a.  168  of  the 
Hnniciml  Acta  III  of  1872  and  IV  of  187B  wet« 
intended  to  nmre  oompmaatiDn  to  the  owner  fur 
every  eort  of  damage,  and  not  to  rottriet  it  to  com- 
penM&o  for  inch  damage  aa  he  might  by  hia  own 
arrangement  reduce  it  to.  Ccmpenntion  bectnea 
due  nnder  the  eection  ai  loon  aa  the  Corporatim 
takm  poMTMun,  which  ii  when  the  owner  b^ini  to 
build,  and  there  being  no  word*  in  the  lection  to  diow 
a  eontrary  intcntlim,  the  compeoNtlon  moat  be 
aaMwed  accn-dlng  to  tlie  ftate  of  thinga  then  eiiitjag, 
and  not  npim  &»  Iwda  of  what  the  owner  mur  have 
it  hi  Ui  power  to  do  toward*  diminiihiDg  tlie  dunage 
which  wonld  otfaowiae  reanlt  to  him.  Htld,  alao, 
that  m  caiei  of  Gcmpenntion  granted  nnder  a.  I6S  of 
the  HunieiiHa  Acta  III  of  187S  and  IT  of  1876,  the 
addition  of  IS  per  cent,  cannot  be  allowed  Mrtn* 
ciFAi.  CoxxiraionB  mb  tbb  Cm  'o>  Boioat  v. 
Fatu  Rui  Uahdkbi)  Jahd 

[I.  Z..  B^  14  Bom.,  808 

«.  1B6 — Olttruetio* — Toittr  gittm  in 

Aetftr  pthlie  ben^—Conttr^lic*  of  Jet.—T^ 
eave*  of  certain  buudinga  belonging  to  the  plaintiff 
projected  over  the  pnblte  road.  On  the  ITth  Ma; 
1886,  the  Hnnlmpal  CommiMoner  of  Bcmbay  gave 
notice  to  the  plaintiff  reqniring  him  within  thirty 
dayi  to  ranove  the  i^  eavn  ae  being  "  a  ivojecUon, 
encroachment,  or  obitmctian  "  within  the  meaning 
ofa.l9fiof  AeUIIIof  ie7SandIVof  1S78.  Th« 
pUntiff  therenpon   filed  thit  euit,  praying  for  an 
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bOlCBAT  HUZnotPAI.   ACTS  (DI  OT 

1872  AND  IV  OF  laiSy-eoneltOtd, 
Injunction  aguiul:  t\e  Mimidpal  CommbRoner.  ^e 
CBTei  in  qaertion  projected  to  the  extant  of  one  foot 
^ht  inchei.  The  widtb  ot  the  nwd  in  front  of  the 
baildingi  wu  about  f  nrt;  feet,  and  the  length  of  the 
eavea  varied  from  leren  feet  to  nine  feet  two  inehe* 
above  the  roadway.  At  the  time  thii  snit  wu  filed 
there  WM  an  open  drain  or  ^tter.  one  foot  three  inchei 
wide,  mnoing  along  by  the  tide  of  the  pluntifPi  bnild- 
ingt  and  between  them  and  the  mod.  That  f|;ntter, 
however,  Bahiecjaeatly  to  (he  filing  oftbiieait,  bnt 
before  the  hearing,  was  covered  over,  and  lo  much 
additional  width  wai  iheriJaj  added  to  the  road. 
Stld  that  the  eavei  conctitnted  an  obatruction 
witldn  the  meaning  of  the  above  aection,  and  that 
the  Mnnicipal  Commiidoner  wu  entitled  to  remove 
them.  Under  the  above  aection,  the  queation  to  be 
decided  u  not  whether  there  it  a  real  prtctical  ineon> 
venience  to  the  public  traffic  in  the  itreet.  Thoee 
are  not  the  woidi  oied  in  the  aecUon,  and  if  that  wa* 
the  intention  of  the  I/egitlatnre,  it  wonld  have  b««n 
exprcMsd.  Where  an  Act  givea  power  (o  a  munici- 
pality or  eorporatiai  for  the  public  benefit,  a  more 
liberal  oomtmction  ahonld  be  given  to  it  than  where 
powen  are  ti  be  eieretaed  merdy  for  private  gain  or 
oUier  advantage.  Oluvuit  e.  BABDfnru  Nra 
UixmtMB    .  .    1. 1..  B,  IS  Bom.,  474 

■.aMOtmondAd  by  IT  of  187^ 


iro<»e«.~Tba  Hnnicipal  CtwrniMiimer  for  the  Cty 
ol  BoDibaj  iMned  •  sotiM  requiring  the  owner  of  a 
range  of  tnildlngi  to  pvt  tt  in  »  proper  itate  by 
prori^g  rids*  r«iim>tkn  witlun  Mven  days,  whi^ 
the  ownetfBdnotoomply  with.  M»U  t^t  b.  2W 
of  R<mbay  Municipal  Act  III  ot  1872,  aa  amended 
by  Bombay  Act  IT  of  1878,  doea  not  ampoww  the 
Municipd  Commlidoner  to  direct  (tonctnral  attcn- 
tioni,  that  the  notice  reqsiiing  ridge  ventiiation  to  be 
provided  wm  Illegal,  and  the  owner,  by  raring  to 
oooply  with  it,  oommitted  no  offence.  Eidkih  v. 
SutASAKD  KsiBBHAn      ,    X.  Z«  B.,  8  Boiii^  IBl 


-  Seh.  B—Spiritt— Toddy  Jm 


Toddy  juice,  whether  in  a  fermented  or  nofermeated 
■tate,  ii  not  "  spirits  "  withb  the  meaning  of  Bombay 
Act  in  of  1S72,  and  ii  therefore  not  liable,  on  im- 
portation into  Bombay,  to  a  town  duty  of  aonaa  4 
per  gallon  imposed  on  ipiriti  by  Scb.  B  of  that 
Act    Habkasji  KiMtmn  c  Fbdsib 

[lSBoiiL,lBQ 

BOKBAT  MUglOIPAIi    ACT    (HI    OT 


Bg.  143,  lAA—Uniternlg  Uiildiugt— 

Smildi»g  oeempiad/or  ekaritabU ptu-potet — Charit- 
oMt   pmrpotit — Slat,   43  Slit,,    e.   4 — Mmnieipal 

lOBolie*,  Bxtmplio*  fnm The  following  baud- 

inga  oecu^ed  by  the  Univertity  of  Bombay,  «*., 
the  Sir  Cowuji  Jehanghir  Hall,  the  Library  and 
the  Bajabai  'ntwer,  are  not   Qovetument  propoty. 


BOHBA7  MUKICIFAL   ACl<  (in    01^ 

ISSSt-coMt-Mf. 
and  are  not  included  in  the  property  inr  which 
QovCTnment  payi  a  lump  nun  under  i.  IM  ot  the 
Bombay  Hnnicipal  Act  (III  of  1S8B).  The  above 
■  buildings  are  exempt  from  taiaticm,  being  "  bnildings 
eidnsively  occupied  tor  charitable  purpoKa,"  within 
the  meaning  of  cl.  (a)  ot  a.  143  of  the  Bombay 
Municipal  Act  (III  of  1888).  The  words  "  charitabl* 
purpose!  "  have  acquired  a  technical  meaning  in  the 
Freridency  of  Bombay,  and  in  that  sense  they 
include  all  purpose*  within  the  meaning  ot  Stat. 
48  Elia.,  c.  <  UnriRBiTT  of  Bokut  r.  Hcinoi* 
PAL  CoioaaaiRHBU  o«  Bombay 

a.I>.B.,ieBom.,817 

— «.  'iJB9~-Tax—I>rav>baei—a«menH  m 


;  general  odo 
„  Committee  with  refartnee  to  claims  fordraw- 
back  of  the  general  property  tax  leviable  in  Bombn : — 
"  (1)  Except  with  the  special  sanction  of  the  Com* 
nus^oner,  no  claim  for  diawback  shall  be  enter- 
tained nnliM  lubmitted  to  the  Commlsnoner  not  Icaa 
than  thiitf  days  before  the  commencement  of  the 
half-year  to  which  such  dum  relates,  (a)  Dnwback 
of  the  oue-fifth  [srt  of  the  general  tax  shall  be 
sanctioned  by  the  Commisnoner  in  cases  JUUng 
within  dther  of  the  following  classea  and  in  no 
others  ■.~{a)  Cbawls  or  buildings  let  out  tio'  hire  tn 
■ingle  rooms  other  m  lodging  or  gcdowns  for  tba 
*torage  of  goodb  (i)  FiopertWiwUeli,  In  the  opimoD 
of  the  CommiMV»ier,  are  nnially  or  frequently  Taeant 
nther  wholly  or  partially.  (3)  No  sanction  itx 
drawback  shall  extend  m  apply  to  any  floor  on  which 
trade  or  manufacture  is  earned  on,  or  any  goods  are 
sold."  The  Commiiaioner  having  refused  to  sanc- 
tion a  drawback  of  the  tax  leviable  on  certain  pro* 
pertiei  ot  the  plaintiff  on  the  nonnd  that  they^  did 
not  foU  within  the  tenns  of  the  above  oaid&ons^ 
the  plainUfl  filed  this  suit.  It  was  contended  on  hia 
behalf  tliat  the  second  and  third  of  the  above  enn- 
ditions  were  bad,  and  that  the  Standing  Committee 
oonld  oot  by  scH^Jled  general  conditions  limU  eg 
curtail  the  right  given  to  tax-payers  by  s.  168i 
Htld  that  the  conditions  prescribed  by  the  Stanfing 
Committee  were  not  ttJtra  lirei,  and  that  the  Com- 
missioner was  justifled  in  refosiag  the  drawbaclb 
0o7ASDHA(niia  QocDLVAB  TbjfiIi  c  Mcxicm AI> 
CoKifiaBioirBBa  ov  Bombst 

p.  L.  H.,  17  Bom..  8M 

aa.  939.  988— JTaisr-irort*— Jfuw- 

eipaltly  of  Bomhag— Right  to  etiler  o%  land  of 
SailmMi  CoMpoHjr  to  lag  pipei,  tte. — Eailtcaji 
Aet  IX  of  1890,  :  13—Aceommodatio»  njorii.— 
Under  the  Bombay  Muidcipal  Act  (Bombay  Act  III 
of  1886),  the  Corporation  of  Bombay  baa  the  right, 
for  the  pnrpose  of  supplying  the  city  with  water, 
to  enter  upon  land  belonging  to  oth(r  owners,  to 
make  connections  between  the  niuns,  and  to  lay  the 
pipes  forming  the  connections  thraagb  or  under  suck 
lands  without  the  owners'  permisdon,  though  not 
without  giving  them  reasonable  notice  in  writing. 
Held,  also,  that  s.  12  of  the  Bulways  Act  (IX  of    . 
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lg90)  doea  not  exclude  the  above  right  of  the  Cor- 
pontion  of  Bonib»j  to  ento'  on  land  belonging  to  tlie 
Great  IniUan  Peninmla  BaJlwa;  Compan;  ia  the 
Bid   pnrpaaea.      Qbiit  Indian  PiimisnLA  Bazl- 

WkX  C.  MUHUUfU  COBIOtUTION  OV  BOXBAY 

[X.  L.  XL.  SS  Bom.,  86B 

B,  248— J^ieatiar— i*oii7i<j(   (o  p«f- 

vtda  prtuy  (uicofiMioda^ioa — "  Oiwwr" — "  Prtmiiet " 
—CtMttruetion  of  iiafUi.—k  faaeodar  if  tk*  th« 
penon  Inble,  aa  owns  of  the  pr«nisn,  to  povtde 
privy  accommodation  nnder  i.  348  of  the  Bombay 
Hanicipal  Act  (Bombay  Act  lit  of  1888),  the  ben«- 
Bcial  owner  of  tho  home  baHt  on  the  fawndar*!  land 
being  ■•  tiie  owner  "  within  the  mnuing  of  the  aection, 
i'er  BuTASl,  J.— The  word  "premiac*"  in  i.  248 
of  Hnnicipal  Act  U  naed  with  lef  ennoe  to  the  bnild- 
ing  to  which  the  piiry  belong*.  HmoiFAiJTr  C9 
BOSBAZ  «.  SHAf  nsJI  DlKMBA 

[t  Ii.  B.,  SO  Bom.,  eiT 

Me  iKonl— DiWtvfiM  titUA  <*  &«  Mfmeiptl  Com- 
MMftowr.^Tbe  wovd  "emj/tojtA"  ki  *■  8w  of  the 
Bombay  Hnnidpal  Act  (Bombay  Act  III  of  1888) 
rafen  to  employmoit  of  any  kind  or  fcr  any  length 
of  time,  iivnaaaxn  oi  Bouat  e.  AsHDUtor 
HABQSHor  ,     I.  lb  B,,  as  Bom.,  6S8 

—Naliee  to  eonttmet 


mn»aU   in    a   particular   pi,  .... 

pnmmt—nUs^Hy  oj  neh  lufiM.— Aoenaed  waa 
coovicted  and  fined  ft50  for  not  i»m)dymg  vlth  a 
notioe  iMoed  by  tho  Hnnicipal  Comminncr  of 
Bombay  under  a.  948  of  Bombay  Act  in  of  18S8. 
The  notice  required  Um  to  ontl^nat  a  lunal  of  ux 
«ompaTbna>ts  in  the  i^md  ([laM  invde  the  aitranee 
gateway  to  the  Cloth  Market  from  Chaupawady,  and 
a  water-doaet  in  the  conur  of  the  sntianea  from  Irt 
Oaneghwady  near  tlie  Bre-engioe  itation.  Stldt 
revernag  the  conviction  and  aentoice,  that  the  notice 
wa>  %ltra  virti,  inaamnch  as  it  reqaire^  the  aocnied 
to  Gonitmct  ntinali  in  a  particnlar  place  in  liii 
pr«miua.    Is  KB  Khikji  JaixiiK 

[I.  I„  B.,  S4  Bom^  76 

BB.  898,  aee,  and  SOT- 

See     AvvMkii—BaiatT     Aon— BeiaAx 
TtTnmaxii.  Act,  1888. 

[I,I..B..18Bom,I84 


1. ■ — ■ Compniforg  ae^uii- 

lion  of  land — Set  baelc — Compemeafio*  patd  to 
owner  fbr  land  icith  hnildingt — Batii  of  valuation 
•/  land. — Where  in  a  case  of  aet  back,  land  with 
bnildingi  thereon  wai  taken  np  by  the  Municipal 
Commiiiioner  from  a  private  owner  nnder  Bombay 
Act  III  of  18SS,  N.  298,  290.  and  801  —Seld  that 
the  amonnt  of  compenntion  awarded  to  the  owner 
■bonld  he  calculated  with  Heard  to  the  priee  given 
within  a  few  ytan  prevton*!^  for  land  ol  a  limilar 
character  in  the  immediate  neighbonrhood  of  the  land 
in  qnertion.  Held,  aleo,  that  the  addition  of  16  per 
ceot.  oonid  nnt  be  allowed.  Mnnidpal  Commie- 
eioner  J.  BaUl  Baji  Maiomtd,  I.  L.  &.,  U  Bom., 


BOHBAT  MtrmCIFAI,   ACT   (tn    OV 

lSS8)—eontinnai. 
S93,  followed.      MvmCIFAI.  CoiDOflSIcannt  TOB  IHI 

Cist  or  Bokbit  v,  Asditl  Hvx 

[I.  I..  B.,  18  Bom.,  U4 
2. and  SB.   6M   and  Sfi7 

— Land  lat«n  bg  the  mmieipalilj/  for  ttrtet 
improrement — Comptntatio*  for  land  lalcgn — Die- 
pnte  at  to  amonnt  of  eomptnealion — Ifotiee  of  enii 
^LimilaliiM.—lD  IBSl  the  mniucipaJ  antboritiea 
of  Bombay  gave  notice  to  the  plaintiffi  nnder 
1.  299  of  Bombay  Act  ni  of  18S8  that  they 
required  23*80  iqnare  yaida  of  the  plsintilfi  land 
foe  ftreet  impioTemeat.  On  the  14th  I>eaenibet 
1891>  the  plaintiff  gave  ponemcoi  of  the  land  to 
the  mnnicipality,  and  on  S7th  January  1892 
claimed  H80  per  igaare  yar^  *•  compcaiMtioii, 
By  letter  dated  £8id  Fdimary  1892,  Uie  Hnni- 
cipal CommiBMoner  (witliont  prejnt^ce)  offertd 
BSO  per  aqnare  yard  aa  oranpauatim,  and  iMiti 
that,  on  &e  pl^tiS  prodnone  the  title-deedt 
and  papal  to  eetabliah  hia  title,  the  necenary 
doconunti  in  oonnection  with  the  mymcot  wonld 
be  prepared.  Kothiog  further  took  place  in  tha 
matter  until  the  14tb  Febmarj  1894,  on  which 
date  the  pluntifF  wrote  a  letter  to  the  Manicipal 
ComwiMioner,  in  which,  without  mentioning  any 
(um,  he  requested  the  payment  of  the  amonnt  which 
might  be  dne  to  him  ai  oompemtion  for  hii  land 
taken  by  the  municipality.  The  Commianoner 
refaaed  ba  pay  the  compeoiatian,  contending  that 
the  plaintilPa  cUm  was  time-barred.  The  Iplain- 
tiff  thereupon  brought  thia  anlt  claiming  Sl,ieS 
(bdng  at  the  rate  of  B50  per  aqnare  yard)  ai 
compenaation  for  the  land  taken  hy  Uie  deteodattt 
or  in  the  aHetnative  fbr  that  aum  aa  damage*  for  the 
breach  of  oontract  to  pay  parehaac-numey  for  tha 
land.  The  defendant  pleaded  (1)  that  notice  niKlei 
«.  ES7  of  the  Municipal  Act  (Bombay  Act  III  of 
1S8S)  wsi  necoaary  before  tnit  filed;  and  (2)  that 
the  intt  wa>  barred  by  limitation.  Tlie  Chiri  Judge 
of  the  Small  Cause  Court  found  fo^the  defendant  wiOi 
coati,  and  diamiaaed  the  auit  contingent  on  the  opinion 
of  the  High  Conrt.  On  a  «te  stated  for  the  High 
Court— £eM  (1)  that  nolioe  under  s.  GS?  of  Bombax 
Aot  III  of  1888  waa  not  necessary,  that  section  not 
bdng  applicable  to  suits  brot^^t  to  eiiforee  payment 
of  compnuatlon  under  s.  SOl  of  the  Act ;  (2)  that  tha 
rait  was  not  haired  by  limttatioa.  Per  Fasxas, 
J. — A  suit  against  tho  munidpality  of  Bombay  for 
eompeosatiou  for  land  aoqaired  by  the  municipality 
under  s.  290  of  Bombay  Aot  III  of  1888  ia  not  an 
action  of  tort  or  quasi-tort,  tmt  a  simple  action  foe 
the  price  of  land  which  the  terma  of  a.  901  of  the  Aot 
impose  upon  the  Commianoner  to  pay.  The  obliga- 
tion to  pa;  that  price  ia  of  the  aame  nature,  Q) 
whether  (he  owner  aaaenta  to  the  valnation  of  the 
land  placed  upon  it  by  the  Commianoner ;  (2)  whe- 
ther the  valne  is  determined  by  the  Chief  Judge  of 
the  Small  Cause  Court;  a  (8)  whether  it  is  left 
undetermined.  S.  62?  doca  not  apply  to  any  of 
tliese  three  oases.  In  all  of  tiiem  the  obligation 
to  pay  is  Impoaed  by  s.  301,  and  does  not  arise 
from  the  manner  m  which  the  amount  of  the 
price  to  be  paid  is  arrived  at.  S.  604  preacrilws 
the  only  mode  in  which,  in  case  of  diipnte,  the  valne 
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diapate 
wiUiln  tl 


of  the  land  cmi  be  detensined.  If  the  owner  of  Und 
^pntes  the  Commiwoner'i  vaIiution>  he  mmt  apply 
to  the  Chief  Jadge  of  the  SmiJl  Canto  Coait  within 
»  yesT.  If  he  do«a  not  do  *o,  the  result  a  that  Jx 
loaea  the  power  of  effectually  diapaUng  the  Comn^ 
noner*!  valuation,  hnt  doea  not  lo«e  Ma  right  to  thu 
amount  of  the  Tatoation.  The  owner  of  bnd  hai  a 
remedy  independent  of  the  proTinon  of  a.  Wi.  That 
•ection  only  deala  with  caaea  where-thereii  a  ^pnte 
B8  to  the  value  of  the  Und,  and  leaves  antonched 
those  cases  where  there  is  no  snoh  dispnte,  bnt  when 
the  Commianoner  for  some  reaaon  deelines  to  pay. 
In  nch  cMes  the  owner  is  left  to  his  ordinary 
remedy,  no  special  mode  of  prooednra  Mug  pre- 
acribed.  Cues  is  which  thete  has  been  a  dispute, 
bnt  in  which  the  owner  abandon*  Us  claim  to 
he  valnation  of  the  Commis^ner,  fall 
e  latter  category.  Mikzklu  Uoiilu  v. 
HnnoirAL  Couussiomm  oi  Bombai 

[I  Ii.  B.,  18  BcoB.,  407 

a,  SBS—SoUet   to  a  ioate-oicmtr  to 

rvdnea  ikt  itigkt  of  »m  building  ytwa  mart  lim 
nrtt  montht  afiar  ill  tomplttiott—"  CompUtion," 
JTsiMMtff  0/.— One  S  was  serred  with  a  notice,  nndo' 
a.  86S  of  the  Cit^  of  Bomb«y  Munidiwl  Act  (Bombay 
Act  III  of  1888),  Kqnirins  him  to  rednce  Um  bright 
of  •  building  wiiSeh  be  had  erected.  The  boilding 
was  compleUd  in  Jnne  1890.  and  the  ootice  was 
issoed  on  ISth  January  1894  Jt  wat  pnaranted  ha 
not  eanplying  with  this  notice.  He  contended  that 
the.  notice  was  time-baired,  as  it  had  not  been 
givm  within  three  months  after  the  completion 
of  the  bnilding.  In  answer  to  this  pits,  it  was 
uTEed,  on  beh^f  of  the  municipality,  that  the 
bnjding  oonld  not  be  said  to  have  been  ccm> 
pteted.  unless  and  nntil  tttch  accommodations  as 
priviea  and  eeaapools  had  been  executed  in  acou^ 
•nee  with  the  reqairemcots  cj  tie  Hnlth 
Department,  and  that,  therefore,  the  notice  was 
within  time.  Mtld  that  the  notice  was  timc- 
bMTsd.  The  wwd  "complEtion"  m  *.  868  of 
Bombaj  Act  III  of  1888  most  be  taken  in  iu 
ordinary  icase,  and  the  Court  cMmot  read  bto 
the  stction  "in  accoidanoe  with  sanitary  rtgn- 
lations"  or  "sanitary  offleeis*  c^inkns."  Iv  &■ 
Baobuvith  Kuvhd    ,  -  I,  Ih  B,  10  Bohl,  878 

B.     881 — Zow     ffronad — Loa     Igiag 

ffnmmi—yotiea  hy  Mtmoipal  Commitnoner 
r«gmiri»g  otetr  of  la»-lying  gnmnd  to  fill  it 
mtk  tmel  tartX  up  to  a  eartaiti  lereZ.— Under 
s.  SSI  of  the  Bombay  Hnnieipal  Act  III  of  1888, 
the  Mnnidpal  Commisrionw  for  the  City  of  Bombay 
Issned  a  wAice  to  the  appellant  as  owner  of  certain 
low-lying  ground.  The  notica  stated  that  in  the 
o^nion  of  the  Commisaknar  the  grcnnd  aocnmnlated 
water  in  tlie  monsoon  and  eansed  nuisance  to  the 
tenants  of  two  cliawls  situated  on  the  premisn. 
The  owner  was,  therefore,  required  hy  the  notice 
"to  fill  in  the  low-lying  ground  with  swert  euth 
to  the  level  of  the  road  and  dope  it  towards  the 
new  drun  on  the  road  wde."  A*  the  owner  rafosed 
to  comply  with  the  notice,  he  wu  canvicted  and 
tentenced  to  pay  a  fine  of  B16  hy  the  PreaidBDcy 


BOKBAY    XUmoXPAI.   ACT   (IU    OC 
1888)-eMliwsif. 

Magistrate  onder  s.  471  of  the  Municipal  Act 
(Bomlisy  Act  III  of  1888).  Hgld,  revernnf  the 
oonvietioQ  and  sentence,  that  the  notice  was  illwal. 
The  word*  nsed  in  i.  881  are  "low  ground,"  which  i* 
not  the  Mina  as  low-lying  ground.  And  though 
the  seotkRi  givet  power  to  the  Oummisdoner  to  reqnbe 
the  owniT  of  tow  ground  to  cleanse  and  Sll  up  the 
nme,  it  do<9  not  permit  him  te  Issue  an  atitr  that  an 
iadeflaite  ettoit  of  low-lyine  ground  shall  be  flUed 
up,  much  lees  that  it  shau  he  filled  up  to  tome 
particular  level,  or  filled  up  with  sweet  earth,  or 
that  it  shall  be  tbped  In  a  particular  directkm. 
HvnoiPAL  CoMMuaiOKn  or  Bohbat  r.  Haui 
DwiAEWi    .  .    X.  L.  B,  94  BcmL,  las 


B.  461   (d)— Bye-IoB  rortrietiug  tU 

ItigM  of  hmildiitgt  o»  a  tile  premo^tlg  hmilt 
ltpom~Validify  qfiuei  iye-Zaw.— The  Muaidpality 
of  Bombay  lias  power,  under  s.  461,  d.  (d),  of 
Bombay  Act  III  of  1888,  to  make  a  bye-law  TtOneiiag 
the  height  of  a  new  bnilding  erected  on  a  ute  whi^ 
had  beai  previously  built  upm..  UtmoiFAiiTT  or 
BaiojLY  c.  Snn»ui     .    L  I- B^  SB  Bom,  960 

■.  47a-Co«(««.>(r  offimcet—TtMiti- 

meat  for  SMi  offuuxt  ^fttr  a  fr»tJt  etmvictiim— 
Stparatt  proiumtion  for  eottivning  tit  offetuit.— 
A  Presidency  Ma^stiate,  having  convicted  eatam 
aocused  persons  and  fined  them  under  g.  471  of  the 
CHy  of  Bombay  Municipal  Act  (Bombay  Act  III 
of  1888),  proceeded  in  the  same  tada;,  purporting 
to  act  under  the  proraiaua  of  s.  47X,  to  fine  them  so 
much  po  day  b  ease  they  continued  the  offence. 
Btld  that  the  latter  tai&a  was  illegal  undo-  a.  4f  a  of 
Uw  Act  He  seetico  requires  a  separate  prosecution 
tor  a  dirtnct  offence  a  prosecnUoo  in  which  a  charge 
must  be  laid  for  a  gperiOc  eontrarention  for  a  spedfic 
MinibM  of  days,  and  for  which  charge,  if  proved,  the 
Magistrate  Is  to  hnpoae  a  daily  fine  of  an  amonnt 
which  is  left  to  his  discretion  to  detenuiue.  If  M 
LucBui  TouDiiK  ,  L  Ii.  Bh  Sa  Bom,  766 
— — — — ~  1.  SSfl—Suil  for  damaaai  ogaimt 
Miuuetpai  CoauniMnoutr—Sotici  of  nit— What 
»»  l^0lcimt  •otitw.^The  pUntiSs  wars  owners  of  a 
honse  consisting  of  a  ground  Aoot  and  upper  story 
Md  measuring  f?  f eet  m  length.  Od  the  sonth  side 
of  the  honse  was  a  gully,  8  feet  6  inchfa  wide, 
Mparatmy  it  from  another  npper.«torled  house. 
The  ]daintift  fai  this  suit  complained  that  in 
January  1891  the  defendant  hy  his  servanla  dug  a 
trmcl^  8  feet  deep,  along  the  whole  length  of  the 
BuUy  for  the  purpose  of  laying  a  drain  pip^  and  tiiat 
the  wori  was  done  so  negUgeoUy  that  the  plamtiffs* 
house  waa  hijored  and  beoune  in  sneb  a  ^ngatws 
conditiai  that  it  had  to  be  pulled  down.  The  pUn- 
tifts  clauned  H3,99e  as  damages.  The  defendant 
dmied  the  nesligoiee,  and  alleged  that  the  work  «m 
not  done  by  hia  servants  or  agents,  but  hy  a  aontnctor. 
For  the  defendant  it  was  contended  Uiat  the 
notice  of  action  raven  by  the  pMutiffs  ondv  a.  627 
of  the  Bcmhay  Huuicipal  Ad  (III  of  1888)  was 
insufficient.  The  notice  stated  "ti^  one  S  A  a  con- 
tractor under  you,  and  aa  such  being  your  agent  and 
servant,  excavated  a  trmch,  etc."  It  waa  argued 
Uiat  this  was  net  a  good  notice,  as  it  (»ly  allied  a 
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CMue  of  •daoD  uidiig  oat  of  the  mU  of  the  detcn- 
dvif  •  Mrranti  Kid  igaiU,  tnd  not  ont  of  the  aeti  of 
ft  eoDtimctor.  Stld  that  the  notic*  wm  inaeiait. 
The  KctioD  only  reoiiired  the  nctioe  to  fUte  vdth 
•  le  p«ticiiI»*T  the '    -" '  "■'- 


the  teinge  were  cltarij  *et  forth.  DHOXSak 
Kkuhxah  v.  Hnnoirix  Cokmisbionbu  or 
Btncur  .  I.  lb  B.,  17  Bom.,  807 

S01CBA.T   FORT    TRUST    ACT   (I    OF 
167^ 

&•  iBnmoncnr— SnouL-CUM— PVB- 

uo  Omcna  vrb  Siati>tort  PovBsa 

(1.  lb  IL,  1  Bom..  189 

Sm  Lnn     .       I.  !•.  B...  1  Bom.,  477 

BOKBAT  FOBT  TBTTST  ACT  (VI   OF 
1879), 

Ba.  48  and  61. 


BOHBAT  BflQUIiATIOir-1800— I,  «.  18. 

8tt  LufiiATioii — Bouu  Kbsuutios  1 
or  1800. 
[6  W,  B.,  F.  C.  81 : 1  KoOM-B  L  A,  164 
1  HooTs'B  I.  A..  414 

1808-1,  B.  4. 

Sat  EjrHAMOSifnT  0>  B>XT— Biaai  to 
UBom.,IBa 


—  18ia-IT,  a.  8a. 

AM  SvxoRDiKAia  JvDSi,  JimiBDionoir  or. 
[I.  I..  B.,  81  Bom.,  778 

— 18S8~VL 


Sat  DufAasa— UuBDxi  um 
01  Dajuobi  — Bbiaos  ov  COsrsACt. 

IlAcrB,69 

18a7-IL 

5#>     HiHDu     Law— IsBXBiTAXDi— Law 
fioTsaxisa  PAmccuK  Cash. 

{X  Ih  B^  U  Bom..  886 
Baa    fvuBDionoH    o>     Cira    Corax— 
Cabu  L  lb  B.,  11  Bom.,  684 

[L  K  B.,  18  Bom.,  488 
L  lb  B.,  19  Bom.,  607 
L  lb  B.,  80  Bom^  180 
Atn.  ■.  4. 
1^  lb  B..  17  Bom.,  894 
-  B.  L 


BOKBAT     BBaiTX.ATIOir— lffiB7— 

— OMftwM. 

■.6. 


Baa  BvpEKunmsiKOB  or  Him  CotrBT— 
CiTn.  PsooKDun  Cosi,  1888,  i.  622. 

[I.  lb  B.,  10  Bom.,  610 

B.  8,  eL  (8). 

Saa  Hub  CooiT,  JmiiDicnoii  or— BoK- 
BAT— Cira    .        .        .8  Bom.,  848 

B.ie,aL(^ 

Sat   Aptul  IV  CxDOMAZ  Cahb  -  CnMi- 


&f  JuBiBDionox  or  Citil  Coubt  Casfi. 
[Z.  lb  B..  6  Bom- 88 
L  lb  B^  6  Bom.,  786 
L  lb  B^  7  Bom,  883 
,IT— Cabtb  QrzBiiomi. 
[Z.  lb  B.,  9  Bom,  470 

-B.4S. 

Sta  Fdblio  Skbtutf  4  Bom.,  A.  O.,  88 

Sat  SuBOBSiiiATR  JusBB,  JusiBDicnov  OP. 

[L  lb  B,  81  Bom,  764, 778 

8.  47. 


Bat  Plusbb— ButmnsATiov. 

[9  Bom,  88 
L  Zb  B,  81  Bom.,  48 


8m  Plbasbb— ArpoiBTKuiT  am  Appbab- 

una  I.  lb  B,  89  Bom.,  664 

(L  lb  B,  88  Bom,  667 


~  IV,  a.  98. 


jSmCubioii  ,    1  Bom,  86 

bLiw. 
[8  Bom.,  88:  8iid  Ed,  80 
9  Bom,  66 :  and  Xd.,  68 
Saa  FabSiS  6  Bom,  A.  C,  108 

a.  87,  cL  (D— f  <MH7y  «w 

tem  or  utagt—Dmtw  of  Oe  CoarU.~-f^.  \,  a.  27, 
BegnlaUon  IV  of  1827  (Bomb*;),  impoui  no  obligv 
tkn  <ja  the  Conrti  to  Mcatein  irnether  then  is 
famil;  nile  or  mage  wbov  there  ii  no  mll^atico  of 
■aeh  &et  In  the  pltadrngi  or  irhere  the  paitie*  h»T* 
nived  rswrt  to  the  conne  preacribsd  by  the  Be- 
lUUon.    HoDBi    KAIEKO0IBO1T    HOBMiruBB   o. 


Cool 


[4  W.  B,  P.  C,  94 : 6  Koore'a  L  A,  448 
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See  TjTMiTi.inof  Aor,  1877,  arv.  147. 

[L  I..  B.,  as  Bom.,  781 
Set       MoKTaASB — PoBaBsaioH      (nn>Bs 
UoBiGASi    .   X.  Ih  B.,  U  Bom.,  475 
See  HoBiaiaB — FowxR  ov  Sub. 

[I.  L.  Bi,  ai  Bom.,  987 
See    Pludsk— ArFOiHTHBicT    avd     Af- 
PUKiHOB      .    L  Xb  B.,  IS  Bom.,  8B 
See  PosaBBSlOX— STiDBiraB  ov  Tttli. 

[Z.  lb  B.,  1  Bom.,  6»9 
Bee  Biaar  ov  Sim— Castb  Qnssnova. 

[L  lb  a.,  18  Bom,  4S8 


Qoranment,  bnilt  >  bungalow  upon  it  without  lbs 
permiwioD  of  the  Collector,  who,  ander  Ihs  rale  pur. 
porting  to  have  be«D  imi«d  by  the  OoTamoMnt  of 
Bcoubaj  on  the  Irt  lebnury  18S9  in  mecoriAoee 
with  the  provlnoni  of  t.  aS  of  Bomba;  Act  I  of  14fiB, 
duuuided  from  him  &  fine  equal  to  nity  tima  the 
uuument,  and,  on  the  phtlntifFi  fulnre  to  pay  the 
Ane,  (nmmaril;  attached  the  land  nndtr  the  provi- 
ikMW  of  >.  4B  of  that  Act.  Held  that,  by  virtns  of 
muntennpted  enjoynUDt  for  more  than  thirty  years, 
the  pUntlff  had,  nndar  1. 1  of  Regulation  ¥  of  1827, 
Bcqamd  ft  piewriptiTe  Utle  to  the  land,  and  had 
beoame  it*  abaotate  pro^ietoT.  Couktor  o>  Tbajta 
•.  Dadabhai  Boiunjai   .   I.  L.  B,,  1  Bom.,  859 


See  Uajouxt,  Asb  of. 

[5  BouL,  A.  C  B6 

B.lfl. 


^  B.  16,oL(8). 

See  MoBTOAaB— CovBTBnonoir. 

flh  B.,  15  Bom,  808 
!>.  B,  SO  Bom.,  896 

vn. 


Bee  Abbftbatiqh— Abbitbatok  usdbb 
Stboia£  Acts  Am  Bian^ATioira— Boit- 
BAi  BBauunoB  VII  OF  1837. 

[6  Koore'B  L  A.,  134 


Tin. 

Set  Apfbu— CaBTTFioAiB  o»  ADvnns- 

TSATioR      .    1. 1,.  B.,  18  Bom.,  748 

[I.  I..  B.,  18  Bom.,  888 

See  Cabeb  uiniBB   Cibtifioatb    ow  As- 

KmBTBAnOH— CBBTmOATBI  tTITDBB 

BoitBAT  Bkodutiob  VIII    or  1827, 


■-— — ■     Ctrtijlcale    of  heirtkip — 

JJmor — Onder  the  provisioni  of  Begalatim  VllI 
of  1837,  a  certificate  of  beinhip  cannot  be  graDt«l  to 
a  minor.    Bai  Baua  g.  BAi  Dasuba 

PL  I..  B,  e  Bom.,  73ft 


See   SmoBsiMAiii  Juvsr,  Jitbisdiottof 
»       .        .    Z.  I«  B.,  17  Bom«  880 


1.10. 


See    PABTIBa—SUBBTITDTIOK    Of   PaBTIBS 
— AFFKLIiAim. 

[I.  Z..  B.,  SI  Bom.,  lOS 

Set  ItBFBiBanTATrrK  or  ebcbabbd  Psb- 

■OM  ,    L  L.  B.,  81  Bom.,  109 


See  BiQiBTBATicni  Aor,  1877,  a.  17. 

[8  Bcmi.,  A.  C  1ST 


See  BiauiBATION  AOT,  1877,  B.  50. 

[1  Bom.,  80' 

8  Bom.,  ISl 

XZ..B.,18Bom..S8S 


~  XZI,  BB.  5  ftnd  4L 


See  Maoibtbam,  JimiBDionov  oi~8fb- 
oiAH  Actus— Bailwat  Aom,  18B4. 

[8  Bom.,  Cr.,  54 
: B.18. 

See  SuaiyOM — UlBOBIiLAKBODB  CAiriB. 

[BBom.,  Cr.,98- 
fl.S9. 

See  Ktidbhob — Cbixixai  CAaB8~CHBKi- 
oiL  ExAKiRBB        .    6  Bom.,  Cr.,  75 
XTV. 


XVL 

Bet  EBBBSiiABr  OmcBa  Act  (Boubat). 

[L  I>.  B..  6  Bom.,  388,  486, 487 

Z.  L.  B.,  e  Bom.,  811 

I.  In  B,  7  Bom.,  4SO 

See  SlKTIOB  TSJCUBB. 

[I.I>.B.,lSBom^l8 


— XVZZ. 

See   BoxBAT   Siibtks  avu  SimBKBirr 

AoTlovlSeC     .    7Bom.,  A.O.,8S 

[10  Bom.,  916 

See  JvBiaDiOTiOF  o»  Civn  Cotmi— Bbbt 

ABV  Bbtbbitb  Sititb-~Boicbat. 

[13  Vpm.,  Ap.,  1, 825,  976, 970 


lizcdbyGoOt^Ic 


(   ,«IB    ) 


DIGEST  OP  CASKS. 


BOKBAT     BBOTTLATION—iaaT— XVn 

Stt  Lun>  BarxHira. 

[10  W.  K,  P.  C,  IS 
U  Hoore'B  L  A.,  SOB 

la  Bom.,  Ap.,  1,  ass 

I.L.B.,lBoin.,70 
I.  Ih  B.,  B  Bom.,  488 
Stt  Hakutdax,  Jttbibdiotiov  o>. 

[I.  I-  B.,  14  Bom.,  87a 

B.ia 

Bee  Cbabob— FoBic  ot  Chuob— Spioul 
Cabib— Cbimihal  Bbbach  at  Tbdsi. 

[B  Bom.,  Cr..  IIB 
&«  SssnovB  JuDax,  Jcsiidiotiox  oi> 

[8  Bom.,  Cr.,  UB 

a.  81,  oL  (8). 

See  iTniBDioaon  ov  BsTiRin  CoirST— 
BoHBAi  BkqdiiAtiovs  and  Aotb. 

[2  Bom.,  188;  Bad  Ed.,  168 

xmL 

&«  Appbllitb  Coctkt— Eibokb  nwsm- 
Qia  oB  HOC  HsBiia  at  Cabb- 

[UBom.,ia8 

5«B  Cabbb  ntDKB  Bun  (Bohbai  Bboit- 
LATiOB  XVm  01 1837). 

H.  10. 


Set  JvBiBDioiioit  at  ^BTBim  Codbi— 
Bombas  BcoiTLAiioirB  and  Aots. 

[8  Bom.,  O.  C,  1 

Ste  BoHBAT  BBTBKxri  Ittbisdiotior  Aot 

(X  oi  1876)    .  I.  L.  B.,  8  Bom.,  468 

See  UAaiBTBATR,  Jrausionox  or— 8p«- 

oux  Aozb— Bokbat  VMiULiXiov  XXI 

oi  1837  .        .    8  Bom.,  Cr.,  88,  60 

rr  Bom.,  Cr.,  6B 

B  Bom,  Cr.,  116 

e  Bom.,  U6,  848 

Set  llAHDiasAir  Lav— Kaxl 

[L  L.  B.,  1  Bom.,  688 

L  L.  B.,  8  Bom..  7a 

Stt  Otmtt ...         .1  Bom^  BO 

[7  Bom.,  Or.,  88 

5m  Sibbiosb  Jdixib,  JtumiBsictKar  oi. 

[8  Bom.,  166 


Set  PiKOiovs  Acrt,  B 


Appeal  under— 

Stt  Bbbtidi  Tbitcbi. 

[L  H  B.,  17  Bom.,  491 

—  leaa-in. 

Set  CoiiOH  Fbacsb  BesclatidIt. 

[I  Bom..  17 

—  issO-zm. 


See  Jdbisdiotiob  o»  Citil  Codst— 0»FI- 
OIB,  Biqhi  to. 

[L  I..  B^  B  Bom.,  B78 

t  li.  B,  IS  Bom..  814 

Set  JtmiBDioTKnr  at  dnx  Coitbt— Bktb> 

xni    .        .     .LI..B.,BBom.,4ea 

[LI..B^aaBom.,877 

Stt  Casis  nrpBH  JirBmiioTioK  aw  Cim 

ConST— BlVT    ABB  BSTBirvB   SlTOa— 

BB.  8,  4,  6—Aikan—Laitd  tvomw— 

TmMji  tpirit~Bombay  Abkari  Act,  V  tff  18}% 
*:  Si,  H9,  B4,  amd  67—Lattd  Rtimut  Cade,  Btmhav 
Aet  Vof  1879,  ,.  Sff~Mtg.  XXI  qf  IWK/,  :  60.— 
The  pluntifl  nied  to  reMvar  fna)  the  datradtot,  * 
farmer  of  Abktui  duties  on  tlw  maDabictara  of  ipii^ 
QDdei  1.  60  of  BamW  Kagnktitm  XXI  of  1827,  % 
mm  of  mwy  kU^ea  to  bara  been  lUegsDy  levied 
by  bim  m  tai  or  T«nt  thmngh  the  m^miat^r  Jq. 
rapcct  of  certAin  oceoumt  tawi  tapped  by  tbe 
plMntiff  in  1877-78  ud  1878-79.  J.irf  tbat  the 
Civil  Conita  bave  Jnri^ction  to  enteit«in  aucIi  % 
■ait.  If  tbe  clium  be  held  to  be  one  in  i«tpc«t 
of  Und  revenue,  it  iaMt  within  the  exception  con* 
tabled  in  cL  (c)  of  ■■  6  of  Act  X  of  1876.  If  it 
ii  not,  *.  *  of  the  Act  ha*  no  sppliotiwi.  Per^ 
BoaxrooD,  J. — The  ecprewon  "luid  revenoe,"  ■« 
oMd  in  Act  X  of  1876,  doe*  not  inclnda  eithar  the 
dntiei  leviable,  nndar  Beg.  .XXI  of  1827,  on  tbe 
nMaafaetare  ol  ipiriti,  or  the  tues  on  the  tapping 
of  toddy  tTMi,  the  levy  of  trbich  in  certain  diitricti 
WM  legalized  by  a  M  of  the  Bombay  Abkari  Act, 
T  of  1878.  A  fuMer  of  dntie*  on  the  nunn&ctnra 
id  epirita  b  not  HithariMd  to  levy  a  dnty  on  any 
jnice  in  treea,  dthcr  raOa  B<^lstion  XXI  of  1B27, 
or  Act  X  of  1876,  or  Booibay  Act  V  of  1678.  Jnice 
in  tod^-producing  tre««  ii  not  ipitit,  which  inclndn 
toddy  in  a  fermeated  etate  only.    Nasatab  TnzD 

KALftiriKAB  I.  flATWiBtlf  NAaV  EOBBaAirifEAB 

[I.  !<.  B^  8  P«m.,  463 

B.4. 

iSk  BoHBiS  IxsiOATioir  Aot,  s,  48. 

[L  L.  &,  2a  Bom.,  377 


lizcdbyGoOt^Ic 


( 


) 


DIaKST  OF  CAS^ 


(    82*    ) 


S0HBA7   BllVXirUS    JUBISDIOTXON 
ACT  IX.  OF  lS7e)-eo»iimud. 

8*»  Hbhmdetaby  OmoM  Aor,  a.  1?. 

[^X..aq,18BoiiL.681 

8tt  JtmsDionoM  o*  Gini'  Co wr — Orn- 

oMiBiOBxto   L  Iii  Bq  IS  Boniq  S14 

Sra    JvxuDionov    o*   CiriL    Coitbt— 

BiTunrs  CoDSTS,  Oxsug  o*. 

[L  Ii.  B,  6  BoBL,  78 
5w  Puruon  Aor,  >.  i. 

[L  X^  B,  U  Bom,  802 


X B.    4— « ComptUiU     Offien"— 

Oov*r»or  lO  Coaant— Po»«n  ao)if<rrad  tjr  Aet 
XI  Iff  ISSa^Per  BtMDWOOD,  J.— The  wopdi  «  ocm- 
t»«tait  oflocr,"  M  nMd  ia  pror.  (t)  of  «.  4  of 
tlM  B<nnb*y  It«T«n«e  Jniladielin  Act,  inelndM  Uia 
Qovonor  in  CDnndl,  iriw  b  out  of  the  ntboritiei 
npcn  whom  Jnffidal  povov  wire  oonterad  by  Act 

Xi  of  XSfiS.     JUAKDAMBIT  V.  SKBHiXT  01  SxATB 

■OKlHsu    .        .        ■    L  Xi. B,  18 Bom^ MS 

-  IrimUaiiou — iM^a  I  i  i 


Aet,  mi,  art.  laO—Aliaehmoitl  far  arroan  of 
laud  ra«#)HW — &ti(  for  daelaratiou  tHat  ordtr  of 
forfiiturt  oat  i  llagal — SotiAag  Dutricl  Potiet 
Aet  fBomba)  Ad  VH  nf  18&fJ,  *.  4—PmuHv 
folie»  pott.— Tim  pli^tifl  wu  ihe  talnkhdtf  of  the 
vilUge  of  K.  At  the  end  of  the  nrvne  yew  1878-7S. 
i.t.,  on  Slet  Jul;  1879,  the  pUbtill  waa  % 
deftnlter  in  respect  of  the  ■MCnnwit  pBjabU  to 
Oovenunoit  for  that  yau.  In  Hovanber  U79  » 
pQDitive  police  poit  iru  eetablUted  in  the  vlUage, 
nnder  i.  IS  of  Bontmy  Act  VII  of  108T>  on  •carant  of 
the  tnrtiiilCDt  eondnet  of  th«  tn^itHt*.  Betwem 
IwKOMXj  uLd  April   IB90  the  Cdleotcr  told  certun 


e  than  talBciait  to  oorw  tlw  arreui 
dae  for  1876-79  ■■  well  u  the  MMMnent  p^able 
for  ISTO-BOv  bnt  the  CoUeotor,  after  dedoctW  the 
•RtMi  due  tor  1S7S-T9,  applied  the  rert  cJ  the 
•ale-pnieeede  tomrde  tlie  pa^nant  of  the  oc«t  of  the 
pnnitire  poit  The  HMMnut  tor  1S7»W  having 
renudned  unpaid,  tlie  village  ira«  attaclied  oo  the 
lit  of  July  laSOk  vndar  e.  IH  of  the  Bombay  Land 
Beranie  Code  (Act  T  of  18T9).  Tbe  attaelunait  waa* 
foUowed  oD  the  6th  Jannaiy  1881  bf  an  oids  de- 
claring the  Tillage  to  be  fortctted  under  •■  168  of 
the  Code.  In  1880  the  ph^tift  filed  the  pnaant  nit 
againat  OoTenuiuot  to  Moover  poaeaaion  of  tlie  vik 
l^e,  and  for  a  declaration  that  VbiB  ordtt  of  torftUnre 
ma  illegal  and  uUra  mm.  The  dufmdant  beaded 
(ta<«r  olid)  that  the  rait  waa  barred  nnder  a.  ^ 
cl.  (d),  of  the  Bombay  BermneJnriidictiaa  Aet  (X  of 
1878),  that  it  wae  aim  barred  by  limitation.  Beld, 
aleo,  that  the  pUiatiiri  claim  tat  a  declaration  Qiat 
tlie  order  of  lorf^nre  waa  illegal  wai  not  barred 


BOHBAT    BBVJBNUB    JUBISDIOnOir 

ACa?  (X  OT  1876)— ooaJ^MMtl. 
rcalintion  of  land  revanna."  The  proceefing  aatbot- 
iaed  by  law  for  the  rcalliatlon  of  land  rermnc^  i^., 
tlie  attachment  of  the  Tillage  baring  Imb  takcn< 
no  otlier  prooeefing  conid  lenllf  be  takoi,  aa  agaiut 
the  ^ntjff,  Hll  Oe  eipbafien  of  twdva  yean  frooi 
the  date  of  the  attachment.  StU,  fniUur,  tint 
tlie  elMm  for  a  deelaiaHoa  that  the  order  of  forfeitnre 
waa  illegal  waa  not  time-barred,  aa  it  waa  goremad  bj 
art.  130  of  the  IdmiUtion  Aet  (XY  of  1877). 
Saxusu  Bhkab  Dhii  •.  Bmsktabt  o*  Bi^ra 
nnlVBu    .  .    Z.  Ik  B,  16  Bom, 406 

8.  Btrviea    inan    lamd—Sait 

for  a  dtalaraiio*  iff  tilU  to  trtei  thtrtoa  mtdfor 
dawtagtt — Jmiidiction  ^  Civil  Court — Htr^itarg 
Omatt  Aet  (Bomlay  Act  III  qf  lSl4J~SsrtdUarg 
i^Mr—Offliiiator.—'tht  plainStF  omnplained  that  he 
wai  pr^ented  fnan  cutlji^  the  trees  growing  on  land 
dtnatein  the  TUIaeeof  Tnngaill,behmgingtocartain 
pcnona  who  had  sold  the  trace  to  Um.  He  d^mad 
damagea  and  an  in  jtmcthn  reatrainiog  Uw  Collector 
trtan  intwterinK  wUh  liim.  The  defendant  pleaded 
that  the  tnea  Od  not  bdmg  to  tiie  pli^tiPa  Tcudon, 
bdng  en  aarrioe  inam  land.  TIm  lower  Conit  dif 
miiaad  the  jdiOiitJfl'a  didm,  hoWng  that  the  land,  on 
wUch  the  treea  were  gnwing,  waa  aerrioe  inam  laud, 
and  that  the  plabUiri  roidara  had  no  titie  to  thisi. 
On  appeal,  the  High  Coort,  on  the  eridenee,  nphdd 
the  lower  Conrf  a  dtddca  that  the  land  waa  luam 

Mnrviea  land,  bnt  tirilil  tliat  il  illil  mil maiilji  fiilliiii 

that  the  treca  npon  it  were  the  jmiperty  of  Oovon- 
ment,  and  not  of  the  ratandari.  The  latter  might  lie 
the  owncn  of  the  treei  nbjeet  to  a  condition.  The 
caM  waa,  tber«fore,  remanded  to  the  Dlitrict  Conit  for 
a  Anding  on  an  iMne  aa  to  trtietluT  the  holdera  of 
aerrioe  tnaalanda  had  atitle  to  the  treraoo  thelaa^ 
an^  if  BO,  whethv  tltey  bad  the  right  to  cnt  don 
treea  wiOont  the  pcmdidoa  of  the  Oidlectar.'  On 
thia  finding  the  IHttriet  Jo^  fonnd  in  the  aAna- 
atire.  Tike  eaae  thm  came  ag^  befve  tiie  B^h 
Court,  wh«c  a  preliminaiy  objeetkai  waa  t^m  tut 
under  a.  4  of  Act  X  of  1B78  the  Conit  had  no  inriadio- 
tioa.  OiU  that,  it  haTine  bean  decided  that  land  in 
qneitim  was  lerviee  inam  land.  tlieCanTt,nndma.^ 
el.  (a),  of  Bombay  Act  X  of  1876,  ocaaad  to  kva 
inriadidion  over  the  pl^ntiffa  chum  ftgft'"tt  Govem- 
mmt  in  reapect  of  the  treea  growing  thereon,  aa  andi 
duma  related  toproperty  appertaining  to  Qiecfflae  of 
a  vill^e  oflLev.  DnSoDSA  Dsmro  o.  SaoKnuBr  ow 
8»Tn  TCX  ISDU    .         .    L  H  B,  18  Bom.,  819 


a.  U-Ben 


Offlcar— Porta  Act  (VII  of  IS^J—Bifflt  <^ 
Apftal, —  S.  11  of  Act  X  of  1B7S  only  applies  to  an 
act  01  onuHion  of  •  RaTanaa  Officer,  and  only  in 
caaea  whve  the  law  aUoin  an  appcaL  A  Forest 
Officer  is  not  a  Bevenne  Officer.  Act  X  of  1876  mnit 
Im  conabnad  atrktly.  Ko  risht  of  appeal  can  b« 
(^Tcn  eioept  by  eipreas  worda.  StMtxut  Ballis 
a.  SxCKEuxx  op  Stasi  tob  Imdu 

[L  LB,  SO  Bom,  808 


—PraetiM~Pr' 


oduro^ 


Under  a.  II  of  the  Btnnbay  Bevenne  Jnria£ctian  Aet 
(X  of  1878),  in  a  rait  to  which  that  Act  applin,  the 
Coorti  befm  taking  eridaice  on  the  iperite,  ahonld 


lizcdbyGoOt^Ic 
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) 


DIGEST  OF  CASBa. 


BOHBAT    BSTSNUX    JUBZSDIOriOIT 

ACT  (X.  OF  Wiei—eonclMded. 
require  the  plAintiff  to  prove  flnt  of  all  that  he  hu. 
previrnily  to  brin^mg  the  nit,  "  preeented  ftll  mch 
appeal!  «11  ired  b;  the  law  fnr  the  time  being  in  t  res 
at  irithin  the  peril  d  of  limitatii  nail  wed  for  bringing 
radi  rait  it  wu  piaible  to  preaent.  Baitcbbod 
HosiBBii  r.  Sbcbitase  ov  biATi  tob  Ihdu. 

[L  L  XL,  2a  Bom.,  178 


Stvemf  Offlesr—Prftalation  of  meh  appt/iL—Aii 
that  1. 11  of  tlie  Bcmbay  Berenne  Juriidiction  Act 
(X  of  1876)  require*  ii  that  the  appeal  referred  to 
therein  ahall  be  preaented,  When,  therefore,  the  only 
appeal  allowed  by  law  againit  a  certain  order  of  toe 
C<:llectoT  lay  to  the  Commiinoner,  and  inch  appeal 
wai  'prfenttd.—Seld  that  the  pIuntifF  wai  not 
bound  ta  wait  for  a  reply  before  filing  hidnitagninat 
Ooreniment.  Abaji  pAUBHaiM  c.  Sbcxit;ibt  or 
SiA'Ti  voK  Imu  I,  L.  B.,  28  Bom.,  570 


-  Mtaiting    of    i 


"  appeal  allotned  by  law  " — Limitation. — The  worda 
"an  appeal  allowed  by  law"  naed  in  i.  11  of  the 
Revenne  Jnriidiction  Act  (X  of  1876)  do  not  mean 
"an  appeal  within  the  time  allowed  by  taw." 
They  refer  to  the  appeals  which  the  law  preicribei, 
and  have  no  reference  to  the  limitation  in  point  of 
time,  which  the  law  may  impris  npon  the  bringing 
of  inch  appeal!.  BiiroHOS  Babibba!  v.  Sscutibt 
01  Statx  Ktt  IBDU      .    I.  Ii.  B.,  8S  BouL.  683 


-B.IB. 


See  Smut,!,  ob  Sbcovd  Appbal — Siiuji 
Ciirga  Comx  SmiB. 

[I.  L,  XL,  7  BoitL.  XOO 

file    SlTBOBDIIttTl    JlTDOB,    JmisDtoTioir 

01  L  Z..  K.,  12  Boai.,  866 

[I.  Kk  B^  16  Bom.,  441 

L  Ik  B.,  ai  Bcoa,  764,  773 


BOMBAY  SAZ.T  ACT  (H  OF  1880). 
-  a.  47  le,)—Po4teitioH  of  lalt  k 


n  of  wit  water  with  the 

factniing  lalt  therefrom  ii  tint  an  ofFeoce  under  the 
Bombay  Salt  Act  (Bombay  Act  II  of  1S90).  Qimv- 
■mtxmi  v.  DiBHU  Eabbu 

T  Ih  &.  S8  Bom.,  788 


BOMBAY    SUMMABT    SBITUaKinT 
ACT  {VII  OF  1868). 


See  SiBTTCi  Tbntki. 

[L  I-  B^  16  Bom.,  18 

See      SiiTLBmira  —  CovsTBUonON      o» 

SxTTLiifBin!  .  L  Ih  R,  17  Bom,  407 

—  B.a. 

See  SiBTiOB  TBHtrsi. 

[8  Bom..  A.  Cq  195 
L  Ii.  B.,  9  Bom^  198 
BS.  S,  S,  e. 

See  CoiTTBAOT  AoT,  sa.  69, 70. 

[L  Ii.  B^  e  BotiL,  844 

See  COMTXTBtTTioiT,  Bm  fob — Voluhtibt 

PATKiin'g      .    L  Zi.  B^  6  Bom.,  S44 


BS.27ftiiid8a. 

Set  DiniBs. 

[a  Bom,  268 : 2nd  Ed.,  388 

8.82. 

iSee  JraiBsionoK  ov  Civil  Coubt— Bb- 
Tiinn  .    eBom^A.  C,  aOB 


Sea  BOMXAT  Looii.  Vnms  Act.  1868. 

[L  L.  B.,  17  Bom,  488 
See  Ekoxi  BBTXLBiiBin  Aor.  1. 17. 

CI.  Ii.  B.,  81  Bom..  aS6 
5m  LivD  BxvBHm  1. 1*  B.,  1  Bobl,  70 

1. B«v«niie     Karvvj—Enliy     of 

tenanfi  i»  regittir*— Landlord  and  Unant.—T^i 
mere  oitry  of  the  name*  of  the  tsnanti  of  a  Uiot 
in  the  Qorenmient  regiiten  a*  oecnpanta  nnder 
the  Bevenne  Sorvey  Act,  I  (Bombay)  of  1866, 
doea  nnt  conititntB  an  injury  to  the  laadlord  of  a 
tangible  kind,  of  which  the  Civil  Conrti  can  take 
of^nizance.  The  khnt'i  rights  aa  landli  rd,  if  they 
can  be  eatabliehed,  cannot  be  prejn^ced  by  any 
proceeding  nnder  the  Snrvey  Act,  there  being  nc- 
tUng  in  that  Act,  or  the  mle*  framed  nnder  it,  which 
afFeets  the  right*  of  sabjecta  of  the  Qovemment  inter 
ee.  The  ntnii  it  benefit  which  thetenanta  can  lerivcaa 
agunrt  their  landlord,  from  bring  e^itered  ■■  occa- 
panti  nn^r  the  Act,  1b  a  right  to  claim  a  deduction 
of  the  amonnt  of  aweaoneot  paid  by  them  direct  to 


rent  due  to  him  nnder  hii  contract  with  them,  or  to 
^ect  them  ai  brldiog  poaaeirion  of  hii  laudi  by  a 
title  which  they  themaelvet  repudiate.  Bak  o.  Sdbvbt 
CoMHiMioBBB  Aim  IBB  Cojj,iOTOB  ov  BAmiaiu 
[LL.B.,8Bom.,  184 


lizcdbyGoOt^Ic 


(    Ml    ) 


M088T  OF  CASKS. 


( 


B0KBA7     SITBVllT     AXTO     SETTXiE- 
KBNT  ACT  (L  OF  lB9B)—<Hnititnud. 
a Boundary     diepot  a.— 

"  Boundary  diapute."  u  uied  in  tbo  Survey  Act 
(B'-mba;  Act  I  of  1866),  amnt  >  cDntention 
bfltweeD  tiro  nrighboiuinK  l&nd-proprif  ton  u  to  where 
s  boandary  lias  dt  boundary  marla  hu  or  have 
been  fiied  by  the  mrvey  officen.  After  the 
function!  of  the  Istter  officen  hare  ceased  in  a  dii- 
trict,  the  Collector  acting  under  Act  III  of  1846  ia 
the  proper  ofilcer  to  dettniime  inch  a  diaputei  and 
fix  theprnper  priitinn  of  the  boundary  mark*.  But 
where  a  landholder  claiim  to  recover  from  a  nelgh- 
bouring  holder  land  alleged  to  have  been  umrped  or 
encroached  upon  bj  the  litter,  the  person  aggrieved 
nrntt  file  hij  plaint  in  Court  (whith  in  the  caae 
nf  a  claim  for  mere  poBieMlon  may  be  the  Conrt  of 
the  Hunlatdar  or  the  ordinary  Civil  Court),  where  the 
determination  of  the  Collector  aa  to  the  proper  poai- 
tion  of  the  boundary  lino  or  toatki  (altEongb  it  of 
itaelf  confer*  or  withdraw*  no  right  of  potieauon) 
afford*  valuable  evidence  in  adjudicating  upon  the 
right*  of  the  parties.  Piuvbas  Dhabi  f.  Sakbha- 
JtBAT         ...        .8  Bom.,  A.  C4 186 

8. Bom.  B«g.  XVn  of  1887— 

BMUding-tilat  in  lotEnn  lefort  Bom.  Act  IV  0/ 
ia68.—3tnblt—Tbst  Bombay  RegulaHon  XVII  of 
1827  and  Bnmbay  Act  I  of  ISSS  were  not  applicable 
to  builc^nfr-iitei  in  town*  and  citie*  until  Bombay 
Act  I  of  1S6G  wa*  eiprcaly  made  applicable  to  anch 
rite*  by  B  mbay  Act  IV  of  IHSS.  Dadabsai  Naui- 
DAB  V.  BVB-COLUQTOB  OB  BBOAOH 

[7BoiiL,A.OH8a 


I.U. 


Ste  Kbcwi  TmmB  7  Bom..  A.  C,  41 
Btitrg   into  pn'vido  \tMn  for 

fnrpotu — Oman — Whether  t.  11  of  Act 
"J  (Bombay)  jnatiBes  lurveyDraiD  entering 


84a  iHSPBOnON  Ot  DoOCMEMTS. 

[UB 
■.86. 


-^The  worda  in  ■.  SG  of  Bombay  Act  I 
of  1865  confer  npon  Government  no  abaolnte  power 
in  all  caae*  ti  fli  any  aasMRnent  they  may  please. 
But  that  *ection,  a*  also  a.  4,  el.  2,  Regulation 
XVII  of  1827,  diatinctly  limit  the  power  of  Govern- 
ment to  ruae  the  asieaiment  on  luid  lield  partially 
eiempt  hy  riuht.  Gnvrmment,  however,  may  »et 
aside  such  limitnti  \oa  at  their  ditcretii'D  by  a  legis- 
Utive  enactmr'nt,  *«  pnvided  by  cL  3  of  the  above 
Begnlati  n.  But  Qnvemment  can  raercite  thia  power 
only  under  "apccific"  rale*.  In  B'^mbay  Act  I  of 
1886,*.  25,  no  Bach"  ancciflo  "  roles  are  to  be  f  onnd  a« 
would  indicate  that  the  Legialature  intended  to  set 
aaide  the  proviiiona  of  cl.  3,  t.  4,  Begnlatijn 
XVII  of  1827,  and  to  enable  the  revrame  offlc«n  to 


BOHBAT     SUBVBT     AITD     eBITLB- 
HHITF  ACT  (I  OF  iam)—eo»ti*m»i. 

ignore  all  eiemptim*  except  those  which  they  may 
themtelvea  chooae  to  recogniie.  Where  pl^tlff  had 
enjoyed  "  8av^  int "  or  a  remission  of  one-fonrth  for 
a  period  of  more  than  thirty  yean  wIUi  respect  to 
lands  on  which  assessment  became  leviable  in  UOS 
AJ).,  he  wa*  held  by  the  Bigh  Court  to  have  estab- 
lished  a    preseiiptlve    right   to   mch   a  rendinan. 

COLLIOTOB     0>     COCABA    C.    GAITKRH    HASRBHVAB 

Mbsbhualb  .10  Bom.,  216 


See  JcBiBDionOH  or  Civn,  Cocbt — Bbst 
Am  Bbvsnub  SmTB,  Bombat. 

[Z.  U  BL,  81  Bom..  684 

Village     eattle — 8aitetio%     of 

Rttieme  CommUiioiurM  to  jrartiiy.— The  phrase 
"village  cattle"  in  *.  SS  of  Bombay  Act  I  of  186C 
does  not  Include  the  cattle  of  any  roving  graritr  who 
may  chooae  to  sqnat  for  a  few  month*  on  the  pnblic 
ground  of  a  village.  That  Act  doe*  not  vat  the  ii$clit 
of  ■anctianiog  such  a  divenion  of  the  village  graring 
ground  In  the  villagen  themaelves,  bat  tn  Uie  B» 
venae  Commlaalnncr,  whose  oonsent  muat  be  obtained. 
CoLLKtOB  or  Thava  e.  Bal  Patbl 

[L  L.  B,  9  Bohl.  110 

B.84. 

See  LnfiTATio*  Aot,  1877,  A»T.  1*4— A»- 
TZBBB  POI8B8BIOK. 

[L  I..  B.,  B  Bom.,  B85 

BH.  86,   48— Potow  qf  looal   Legit' 

latitr&—aortTitBH»t  lamd—Snt  to  tet  luide  attaei- 
me»t  on  la»d— Building,  Ereotio*  of. — In  \  suit 
for  setting  adde  a  summary  attachmait,  nndcr 
Bombay  Act  I  of  18GG,  placed  by  the  Collector  on  land 
held  on  a  settlement  for  a  period  not  exceeding  tUity 
years,  the  valne  was  held  to  be  five  times  the  asiew- 
ment,  and  the  stamp  dnty  eslculated  upon  it,  irre- 
spective  of  the  aetnal  mwket  valae  or  the  amonnt 
for  which  the  land  wa*  attached.  The  bolder  of  a 
cocoannt  oart  in  Bandon.  in  the  island  of  Saliette, 
in  the  Thana  district,  paying  an  annual  assessment  of 
B86  to  Qovemment,  bnUt  a  bungalow  upm  it  with- 
out the  permlsslini  of  the  Collector,  who,  nnder  the 
role  puiporting  to  have  been  issued  by  the  Gorem- 
ment  of  Bombay  on  the  Itt  February  186B  in  accord- 
ance with  the  provIaloDB  of  *.  3S  of  Bombay 
Act  I  of  186G,  demanded  from  him  a  fine  equal 
to  siity  times  the  aasMsment.  and,  on  the  plaintiff** 
fulnre  to  pay  the  fine,  summarily  attached  the  land 
under  the  provinon*  of  a.  48  of  that  Act  StU, 
firtt,  that  the  Oo  varment  of  Bombay  bad 
no  authority  to  make  the  rule  of  lit  February  1869, 
and  that,  i.  86  of  the  Survey  Act  providing  no 
penalty  for  building  without  the  Collectrr's  prrmis- 
sinn,  the  attachment  was  illegal.  Sroen'ili),  that 
the  eipression*  "  Government  land  "  and  "  Land  be- 
longing to  Government"  In  Bombay  Act  I  of  1865 
mean  land  of  which  Qovercmenti*  the  proprietor,  and 


iizoabyGoo(^Ie 


( 


) 


mOBST  OP  CASES. 


BOMBAY      SUBVHT     AJTD     83BTTLE- 

Hxarr  act  (i  of  iseo-ooNoZwfnf. 

flue  oootempUted  in  a.  8e  of  Boabkf  Act  I  of  1865, 
if  not  p^d,  b  a  dum  lerUble  by  lammary  atUcli- 
maiit  ondo  «.  46.  Coluctos  of  Thava  «.  Dasa- 
BHU  Boiuxji  .    I,  Ih  B.,  1  Bom.,  869 


.  ao—M>v< 


Right   cf 


Itaant  Id  hold  land  am  f  aging  ordinary  atttitment 
—  Uiagt  having  force  of  loir— S.  86  of  Bombay 
Art  1  of  1S66  appUei  only  to  Undi  to  which  a 
iVTODne  inrrey  haa  been  extended  ander  that  Act, 
Fiutt'  to  Q\e  paniDK  of  the  abore  Act,  by  uiage 
having  the  force  of  Taw,  GoTemment  wa>  nnabls  to 
eject  an  oi^nary  tenant  of  land  lo  long  ai  the  latter 
wai  willins  to  pay  the  leaioaable  ■miimiiii  iiI  npm  the 
land  oecQtned  byhhn.  Thii  luage  might  be  limitod 
or  varied  by  ipeeial  contracti^B^.,  by  the  tomi  of  a 
leaie  beouiiitent  with  it.  Dulia  Eaikaii  c. 
ABHAxn  Sua  .        .8  Bom.,  A.  C 11 


Sat  Khoti  Tunisi  .  7  Bom.,  A.  C,  41 


i5m    IilVDLORS   AVD     TBMAHT PKOPniT 

nt  Tbzm  htd  Woods  ok  Laxs. 

[6  Bom.,  A.  C,  188 

■.     U— Airrey     ttttlamttit—Sotirf 

^  inereaied  aiieMtmenl.—S.  43  of  Bombay 
Act  I  of  1B65  (wtiioh  prohibita  an  oocnpant  from 
nlinqniihing  hie  holding,  anlew  he  girei  a  written 
notice  to  the  Collector  on  or  before  the  Slat  of  March 
in  each  yeai)  it  not  applicaUe  only  to  the  holderi  of 
land  under  a  inTvey  Mttleinent>  bnt  by  implication 
impoaea  on  the  rerenna  offleon  the  obUgation  of 
riring  the  holder  notiee  when  an  increaaed  aeaeument 
U  abmit  to  be  demanded  from  him  within  a  reaiMi> 
able  Ume  before  the  lateit  date  on  which  he  can 
Mureiee  hia  right  of  reUnqnishing  hie  lands.  Qotir 
Tdtatax  Gasb*  v.  Coluctos  o*  BiTifAaiBi 

[S  Bom..  A.  C  Ua 


Ste  Lakd  Siruui. 


[I,  Ii.  B,,  1  Bom.,  'i 


BOMBAY  aUBVJTg  AKD  aaPTU- 
HUNT  ACT  AXBSjyXSNT  ACTT 
(IV  OF  1888). 

Sm   Bokbat  Diitbiot  HtmonAL  Aoi, 
1878,  a.  SS      .  Z.  I*  B,  10  Bom.,  Ue 

:9R0BOKBATSraTfTAin>BnTLaifBirTAOT, 

ises  7  Bom.,  A.  C,  89 


'  laablUty     to 


PonCMiOfl  mil\o%t  paytntnt  of  land  ...  _   

Whne  land  in  a  town  in  the  Pi«dd«icy  of  Bconbay 
wat  found  to  hare  ben  in  pMntifTi  poHeeaion  froin 
1S68  to  1B71>  without  any  payment  by  him  of  land 
Ttvenne  to  Ooremmait,— iff  M  that  it  waa  not  liable 


BOMBAY  8UBVBT  AIS'D  BXTTTLX- 
KENT  ACT  AUENDKlinT  ACT  (!▼ 
OF  yaaeii-eontl^U. 

to  pay  aneannent  onder  Bombay  Act  TV  of  1S6S, 

VSIJATAI.ABBDABB    EHUBHALDAS    r.    CoLIiBOTOB   OV 

Ahvkdaeao         ....  10  Bom.,  180 

2.    -■ s.  5,  oL(l),ptira.(9)— Jooaia; 

Aet  I  of  t96S—Suiidi»giif«t—Ex»mplio»  fivm 
payment  of  Qoverrunent  land  rer«»K<.— On  tlia  8th 
April  1836,  the  Collector  of  Ahmedabad  d(mia«l 
by  leMe  a  building^ite  in  that  dty  to  the  plaintifTa 
gnuidfather  for  a  term  of  ninrty-nine  yean.  No 
rent  waa  reaerved  by  the  Icaae  as  then  nreaeotly  pay- 
able, bnt  it  contained  ^  proviaion  that  the  leaMe 
ahonki  pay,  in  reapect  of  the  aaid  «ite,  inch  land  tax 
a*  miaht  "  fall  upon  alL"  The  lM«e«  and  Ua  hdra 
held  the  nte  from  the  date  of  the  leaae  down  to  187^ 
withast  paying  or  being  required  to  pay  any  land  tax 
Of  rent  to  Qovemment  In  1878,  howcTer,  Qotoh. 
ment  levied  from  the  plaintiff  flMl-O  ea  land  rere- 
nne  aateaaed  on  the  Aie.  PUntifl  thereupon  aned 
the  Collector  of  Ahmedabad  for  Tecoray  of  the 
amoant,  on  the  gronnd  that  the  aaaeaament  and  levy 
were  illegal.  Setd  that  the  plaintiifi  bailmng-ute 
waaelempted  from  liability  to  aaaeaament  byBimlmy 
Act  ly  of  ISee,  i.  6,  c1.  l,  para,  a,  which  enactment 
applied  to  the  eaae.  Seld,  alio,  that  thia  cxemp- 
tloa  waa  not  to  continue  beyond  the  term  for  which 
the  aite  had  been  demiied  by  tiovemment,  but  tliat 
on  ita  exptr^<m  it  will  be  open  to  Qovemment  to 
reanme  the  land  altogether,  or  to  re-let  it  on  anch 
terma  a»  to  aaaeaament,  or  otherwiie,  aa  might  he  the 
pleunre  of  Government.  The  origin  of  Bombay 
Act  IV  of  I86S  mentioned,  and  the  proviaiona  con. 
tained  In  It,  rdating  to  exi  mptirm  tiota  Uu  payment 
of  aenaament,  referred  to  and  diacnmed,  Collioiok 
OV  ABHXOUAn  r.  Baubhai  ElTAtSAI 

[LUB,4Bom.,BO« 

8.16. 

St»  Isatmnva  or  DotnrimiTi. 

CU  Bom,  SSI 

BOMBAY  TOLIA  AOT  (IH  OF  1876). 

■.   7— Z«o»«    lo   lery    tolti—L«me, 

Right  of,  to  admit  partnertSttping  tvio  ettt  ^ 
aeeonmt* — Fidie  aooountt  kept  to  dtceire  Oorem- 
mtnt. — A  lewee  from  Government  of  the  right  to  levy 
tolla  admitted  into  paiinenhip  with  him  the  plMntlS 
and  two  otben.  One  of  the  conditiona  attached  to 
the  leaae  proUUted  raUlettina:.  The  plaint  having 
titoagU  a  euit  for  hi*  ahare  of  the  pr^ta  realiaed  in 
the  tnuuaetlMi,  the  Judge  diemiwed  the  ndt  on  the 
gioaod  that  the  partamhip  wm  illegal,  brii^  of 
oirinirai  tliat  aQb-lattiiig  and  admitting  a  partner  were 
identical.  Setd,  revening  the  deerefc  that  the 
pattnarehipwMnot  liUgaL  Whenlnauehapaihiei^ 
Aip  two  lete  of  aeoonnt  ware  kep(^  one  true  and  the 
other  Mae,  k^ld  that  anch  practice,  however  repre> 
hendble,  waa  not  illegal  nnder  i,  7  of  the  Tnlb  Aet 
(B  mW  Act  m  of  16761,  and  did  not  diientitle  the 
ph^ntiil  to  ahow  aa  between  himaelf  and  hia  partnera 
whit  wat  Uw  actual  raoflt  of  the  eoncem.  Qabiis 
TriBAL  «.  liExiiAi)  Daitosa  If  aiz 

[L  Ih  B..  so  Bom.,  868 

2  s  a 


l,zcdbyG00*^lc 


DIGEST  OF  CASKS. 


iSet  CoHTKAOT  A<n,    B.  28— Illbsaii  Cot* 

TBAOTfl— AaiiMsr  Pitbjjo  Pouor. 

p.  li.  XL.  24  Bom^  628 


See  BovBAZ  Tollb  Act. 


0,   24— Jf«as(»7   (/  (ie  wonb  "  S§- 

gtiloHmg  til*  travelling" — Falidity  qf  Segulation 
madt  vtdtr  the  Mction  for  ngulating  Ma  c/mdtiet 
of  tt4  Compani/'*  lerranli.-Thll  wcrdi  "  reffolat- 
log  the  tiBTeUmg"  in  i.  E4  of  the  Bombftj  Tmu- 
n;a  Act  (Bombay  Act  I  of  1S74)  mean  Ujing  down 
mlei  M  to  how  permu  ih&ll  trareli  that  ii  to  ■&;, 
mlei  for  the  condact  and  behaviour  of  the  perioiu 
who  travel,  and  caanot  be  held  to  indnde  tnlei  for 
the  condact  of  the  Companj's  lervanta,  preicribing 
what  the;  sliall  do,  oi  what  they  shall  not  do,  in 
the  matter,  for  iniiuiw,  of  iMuing  ticket*.  S.  24 
of  Bombay  Act  I  qf  1874  authoriiee  the  Bombay 
Tramway  Company  to  make  r^alationi  "  for  regnlat- 
tug  the  travelling  in  or  npon  any  carriage  belonging 
to  thnn."  Under  thii  aection,  the  Company  made  the 
toUowing  regulation :— "  Any  conductor  who  ihall 
neglect  to  iHne  a  ticket  to  a  panoigei,  or  ihaU  Itme 
to  mch  pastenger  a  ticket  bearing  a  nnnber  other 
than  one  of  the  nDmhen  coatuned  in  inch  books,  rr 
■hall  iiRie  a  ticket  of  a  lower  denonunation  than  the 
amount  of  the  &re,  or  non-conaecntive  in  nninber,  or 
■  ticket  other  tiian  the  ticket  provided  by  the  Com- 
pany lor  the  jonmey  to  be  travelled,  ihaJl  far  evfry 
gncn  offence  be  liable  to  a  penalty  not  exceeding 
B25."  Htld  that  the  runlation  wai  tUtra  vim, 
MAKoom  Dasabhai  v.  BoKBAr  Tbahwat  Cok- 
7AKZ     .  .  L  Xk  Bq  22  Bom.,  788 


■ s,    IS — Candidale    for     a    degree — 

Ohliffotioit  to  preient  etrtifltatt  of  previoia  eaami' 
Motiow.— The  worda  "  candidate  for  a  degree  "  in  a.  II 
of  the  Aot  (XXn  of  IBCT)  to  eatabliih  the  University 
of  Bombay  mean  a  candidate  for  the  final  examination, 
the  FMMing  of  wUch  enttllea  him  to  a  degree.  They 
do  not  mean  a  candidate  tor  a  degree  at  any  stage  of 
hit  Univerrity  career.  Stndenta,  therefore,  present- 
iDB  thnnaelTef  for  the  previona  pxamjoalion  pr» 
•mbad  by  the  Senate  of  the  Bombay  Univeruty  need 
not  pretent  the  certificate  reanlred  by  that  section. 
IX  TKB  VAXTXB  or  DABAflSA  BlTBCOIUn 

[L  I..  B.,  as  Bohl,  466 

BOUBAT  VIU.Aai!  FOUCE  ACT  (VJH 
OV  1867). 

i9aa|ETiIimroi— Cbdckai.  CabW— Chbki- 
OAL  SzAunat  .  6  Bom.,  Or.  7S 


8.  8. 

See  SAScmoB  to  Pxosscdiioh — Wembi 

SAKOIIOX  Ifl  NKIBaHAKT  OB  OTHBBWISB. 

(L  I..  B^  4  Bohl,  867 

Felice     patel     neglecting    to 

report  enoroackmenf  made  Ig  rillagere  on  pnblie 
roaif.— Conviction  of  a  poUce  pat«l  for  neglecting  to 
report  an  encroachiDent  made  by  the  vUlagem  on  the 
public  read  reversed,  as  the  circnmatancti  of  the  case 
did  not  bring  it  within  the  proviuoua  of  s.  9  of  Bom- 
bay Act  Tin  of  1867.    Bbo.  «.  Ukea  Bat 

[7  Bom.,  Or.,  88 

SB.  10,  U,    and  IS—Dntiei   qf  the 

polite  patel  in  eaeei  of  unnatural  or  ewMen  death 
— Anoient  village  egetent  of  Fotica,  \ovi  affected  Ig 

the  Code  of  Criminal  Froctdure  (I882J The  an- 

dait  villagesyetemof  piilice,ft«  regolated  hy  Bombay 
Act  Tin  of  1S67,  remama  unaffected  by  the  Code  of 
Criminal  Procedure  I  Art  X  of  ]8S2)  except  where  the 
Code  onntaios  a  specific  provinon.  Under  Bombay 
Act  Tin  of  1B<17,  the  police  patel  has  to  do  much 
mrre  than  merely  inform  the  district  police.  He 
has  himself  to  investigate  the  matter  of  a  crime  and 
obtun  all  procurable  evidence.  Under  s.  11  of  the 
Act,  if  an  uunatnral  or  sudden  death  occur,  or  any 
corpse  be  found,  he  mult  forthwith  hold  an  inque^ 
and  Investigate  with  the  panch  the  causes  of  oeatli 
and  all  the  drcomatancea  of  tlie  caaa,  and  ms^  a 
written  report  of  the  Mune.  If  it  app»rs  ttktt  tlu 
dnth  was  nnlawfnllv  caused,  he  miM  immediately 
give  notice  to  the  police  station,  and  If  the  state  of 
the  corpse  permita,  he  shall  at  once  forward  it  to  tiie 
Civil  Surgeon  or  othCT  appointed  medical  officer. 
These  providons  of  the  taw  are  likely  to  be  defeated 
if  the  police  patd  refrains  from  the  proper  action  until 
the  district  police  ofBcers  arrive  on  the  spot.  QuBlR. 
EicPBBas  V.  Ba&ho  Mabasit 

[L  I..  B.,  18  Bom.,  612 

B.XS. 

See   Sabotiov  to  PBOSHOimoK— Wxxbb 

Satchox  IB  BBonuBT  os  omxBTUB. 

[L  Ii.  B.,  4  Bom.,  478 

BOKBAT      VIU.AQZ      FOUCB     ACTT 
AJOQNDICENT  ACT  (I  OF  1876). 

See  Saetotioh  to  Pbobeocttiof— Whbbb 

Sasoiiob  is  kbobsbast  ob  oiebkitub. 

[L  I- B.,  4  Bom.,  867 

BOKA  FEDXB. 

See  DnAXATioir    Z,  Ii.  B.,  4  Calo.,  124 

[4  w.  R,  Or,  aa 

S  N.  W.,  478 

L  L.  B.,  6  All,  290 

8  Bom.,  Or.,  168 

L  Ii.  B,  8  AU.,  842,  e&4,  81fi 

L  LB,  4  Bom.,  288 
I.  L.  B,  e  Bom..  268 
See  JusiolAL  OvnoBBa,  Liabdjtt  of. 

[L  L.  B.,  1  AU.,  280 
L  Ii.  B,  1  lUdU  88 
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BONA  mHB-~eoitelmdtd. 

Set  Cum  inrsBB  Lihitatioii  Act,  1S77, 

UT.  134  (1869,  B.  6  i  1871,  Abt.  184). 
8tt  TKurniB  o*  Pbopbbtt  Am,  ■.  68. 

Ct  Z..  B^  BO  Mad.,  426 
Sm  VwLAwruL  Absbkblx. 

[L  I..  B.,  BI  Hod.,  040 


Set  CAni  n»iiBH  brrBSBBT— MnoBLLAin- 

on  Casm— Boin>. 
Set  Cahs  TTiTDBft  Ihtbkbst — OjcuBimr  to 

BXIFTLATB^  BTO. 

Am    Caiis    VNvia  Iktsbbbt— Stipiru- 

non  Avonniva  ob  iroi  to  Phaltibb. 
Ste  Cabib  ubiibb  Luotaticiii  Aot,  1877, 

abt.  66. 
Stt    Cum    ttkdbb    Hobtoaob—Uokbt 

Dbobii  ok  UoBTaAfiB. 
See   Cabbb   ttitdbb    Bbsibt&atioii    Act, 

1606,  B.  68. 
Set  Cabbb  cndbb  Stavf  Aot,  1678,  B.  S. 

-  orWittiig  or  not  obtngv  on  Immove- 

nblo  property. 

See  Cabbb  uitdbx  BBaiBT&ATiov  Acn,  1077, 
fl.  17. 
-'  payable  b;  iMtaUmento. 

Stt  Cabbb  dndbb  Limitation  Act,  1877, 

ABT.  76. 

-  BMltalaln— 

Stt   BnsBNOfl  -Cirn,    Cabbb— Bioitau 
IF  DoaiTNBins. 

[L  Ii.  B.,  90  Bom.,  686 
Set  0ms  01  PBOOI— DoonuBTB  bblai- 
ma  TO  LoARB,  Bta 

-  form  of  bond— fond  ■*(  to  be 


eperali'v  luUil  diiionour  of  AaaJt  vitK  rttptet  to 
nitcA  bond  iae  been  exeemied,  -  An  iodnneiit  wMcb 
ii  in  ths  nature  of  a  band  U  not  the  Ibh  a  bond 
becsnie  it  doM  not  oome  into  optratina  nnle«  Bnd 
nntil  the  hnndi  with  re*pect  to  wMch  it  I«  paoad 
hubeoi  diduaonred.  LAKSHiuXDABBAaHiniATH* 
SAB  r.  Bakbsait  Xakbabak 

[L  I..  B..  SO  Bom,  7dl 

-  Condition  In  bond  tat  monBjr 


■0.     AXHABAm  -o.  If  ABAKAXBir 

[9  Ind.  Jnr.,  0. 8.,  IS 

a  —  -  Admlwrion  of  llabiUty  on 
bond — iI<MK'ttioit  of  eondilion — Defatlt — Sight 
nfitit. — Wh«n  the  roll  mim  ipecifled  in  »  bond  wet 
admitted  to  be  doe,  the  fact  of  the  plaintiff  having, 
on  oonditiun  of  the  pajment  of  half  ths  stnonnt  b; 
A  certain  day,  agreed  to  remit  hi*  claim  to  the  othtr 
biU,  cmonot  affect  Ua  right  to  recover  the  enUre 


BOUD— ADrfiiwarf. 

amonnt  due  on  the  defendant  tiling  to  tulfll  the 
condition.    Vbvsappatait  o.  Bajafatax 

[1  Kad.,  906 
4.  Bond  with  oollatoral  agree- 
ment to  aooapt  iva.ta— Might  of  ntit.—In  a  lait 
to  recover  maoaj  (principal  and  iateregt)  aUeK«d  to 
have  tnmi  dne  on  a  bondj  defendant  pleaded  that 
■nbaeqaept  to  the  execntion  of  the  bond  plainbif!  had 
taken  from  the  obligor  aa  ijara  and  a  dnr-ijan  and 
execotad  ijaia-kabnliata,  uneing  to  accept  payment- 
of  the  bond  by  eetting  off  the  renta  dne  ncder  the 
kabnllata.  It  wa*  funnd  that  the  kabnliata  itipn- 
lated  that  during  their  term  the  rent  ihonld,  year 
after  yetx  and  initalment  by  initalment,  be  cndited 
in  paymoit  of  the  baud  debt,  and  that  at  the  end  of 
the  term  of  the  ijara  acooout*  ehoold  be  aettled  and 


an  end  to  the  leaw.  Stld  that  ti 
of  the  leaae  pl^tlff  eonld  not  Bve  on  the  bond,  hia 
right  of  nut  havinff  been  raapoided  during  the  «o&- 
tinnance  of  the  ijara  and  dnr-ijara,  the  idpiUfr 
tioni  in  which  qnaltfied  theiUpulationinthebandfor 
abaolute  paymmt  at  tlie  end  of  a  apeciflecl  period. 
DzA  CHAm  OawAL  v.  UaDXTSBSA  Daxbb 

[18  W.  &.,  S4 

B. — ^  Cauae  of  Mtixai—LimUatiom. 

— J,  after  entering  into  a  bond  for  tlia  paj^ment  of 
a  nim  of  money,  vlopted  one  S,  who  took  the  family 
eatat*  at  J'e  death.  While  in  Oie  enjoyment  of  the 
eatate.  the  bond-lwldera  bronght  a  tnit  agunet  him  to 
lealiie  the  debt,  and  obtained  a  decree.  Under  the 
decree,  the  obligeee  tought  to  sell  the  propoty  which 
by  the  time  of  the  execntion  had  come  into  the  handa 
of  £  (a  great-nephew  of  J't).  who  nied  and  even- 
toally  ricceeded  b  having  J'e  adoption  declared 
void.  S,  then  sued  to  aet  B^4e>  eo  far  at  it  affected 
hitn,  the  decree  for  the  tale  of  the  pr^erty,  and  tn 
thie  mit  aln  he  eventoally  luoceeded.  "Sha  repreaent* 
ative  of  the  ori^nal  tKntd-h^ldera  then  bronght  a 
mit  t^aintt  R  to  noovei  the  money  dne  on  the 
bond.  Bali  that  plaintilF*  right  of  rait  first  aroie, 
not  from  the  lart  decree  in  fevonr  of  S,  bnt  frDtn 
the  time  when  the  debt  became  due  under  the  termi 
of  the  bond.  BAJBBiBro  Sna  t.  Udbu  Soor- 
mmxa  Chowxbaih  .    18  W,  B,,  818 

6. S*ii    to    retorer 

liare  of  botti  dtii. — In  •  mit  by  the  widow  of  one 
of  three  jndgment-creditun  to  recover  the  tUrd  part 
of  a  bond  debt  which  bad  been  dscread  in  tktiz 
favour,  and  of  which  execution  had  been  taken  ont, — 
Seld  that,  aa  *he  had  failed  in  her  endeavour  to  be 
made  a  party  to  the  original  tait,  her  only  conrae  was 
to  me  for  her  ihare  of  the  money  received  under  the 
decree ;  though  ihe  n.ight  have  med  to  have  henelf 
declared  a  sharer  in  the  docreo,  her  not  ad[,pting  that 
form  of  action  held  not  to  bar  her  mit.  Aa  the  entire 
mm  dne  on  the  bond,  with  penal  interest  to  date  of 
decree,  had  been  reoovored,  phuntiS's  cause  of  action 
had  fully  accrued,  though  a  balance  of  intereat  wai 
(till  dne.    Bvzxookibsa  e.  Bowihak  Jaeak 

7. Smif  OS  bond  he- 

fbrt  i%e  Sai* — Dmial  oft»tetifion. — Seld,  revemug 
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the  decUion  of  the  Comt  belon,  that  ths  denial  of  the 
exectetiOn  of  a  bond  in  the  Criminal  Conrt  by  the 
defeudint  does  not  give  the  plMntifl  «aj  csobo  ot 
•ctioQ  to  rccoTer  tbc  unonnt  of  tha  bond  befors  dne 
date,    S0jZBWCir  SitieH  r.  BuiTfU  SiMan 

[10  W.  a.  361 

9_  . .  aiaUare  to  deliver  bond- 
Suit  /or  aniivni  htfore  due  dalt, — If  sn  oblwor 
h«ndntently  withbnldi  delivery  of  a  bond  which  baa 
been  execnted  within  a  reucnable  time  after  the 
Tecript  of  the  money,  the  obligee  hae  a  right  to  ine 
for  the  retarij  of  the  money  before  the  time  fixed  for 
pa/ment.  Fkabm  Mokbb  Dobesb  «,  Ta&xooR 
DMbDutt        ....  aiW.  R.,  448 

-  Blgbt  of  one  of  several  heirs 


the  death  of  the  obligee  of  a  money -bond,  the  right  to 
realize  the  money  ha«  dovoWed  in  specific  iharea  npon 
hit  heira,  each  of  such  beira  cannot  maintain  a  aepante 
snit  for  recovery  of  hji  ihare  of  the  money  dae 
on  the  bond.    Eixshiya  Lax  t.  Ckaitdab 

[L  L.  K.,  7  All.,  818 

10. —  SultbyobligeeagalnatBoine 

of  obligors  taking  fresli  bond  from  the  rest. 
— Where  an  obligee  met  tome  of  the  pereona  jointly 
liable  to  him  under  a  bond,  and  takn  another  bond 
from  the  re«t  for  irhal  he  oonridert  to  be  their  ihare 
of  the  debt,  hs  doct  not  (UtcharKe  the  latter  from 


their  liability  to  contribute  aooording  to  the  aharei  in 

f  are  liable  amons  tbemielvea,  no:    ' 

I   with  them    (they    not    being 


deitroy  the  joint  liability.  SHVaKBR  Uobvh  Pal 
ChOWDHBS  r.  EaK  K0OIU&  EOOVDOO 

[88  W.  B.,  les 

U.  Bond  used  to  pay  debt  of 

third  Tfaxty—LiabiUlg  of  third  parly.— The  bat 
that  the  m^ney  raited  on  a  bond  it  lued  to  pay  a  debt 
dae  by  a  third  party  (S)  doee  not  make  taeb  third 
party  liable  to  the  party  who  eiecnted  the  bond,  nn- 
Uu  the  latter  joined  in  the  bmd  at  the  request  of  the 
third  party  or  of  tome  one  acting  nnder  bit  anthority. 
Goes  KiHUOBB  Dun  Ceowuh&y  r.  Ozeis  Au 

[MW.B.,99 

18, Bale  of  Interest  of  obligee  In 

a  hypotheoatlon-bond— CtnZ  Frocadmt  Code, 
1889,  tt.  aS8,  974.— The  interest  of  the  obligee 
in  a  bond  hyphothecating  certain  land  at  aecunty 
for  a  debt  having  beoi  attached  under  a.  274  of  the 
Code  of  Civil  Frccednre  and  aold,  a  anit  waa  brought 
by  the  pnrchater  upon  the  taid  bond ;  it  was  objn^ 
that  the  nit  wa«  not  muntainable  becanae  the  boud 
had  not  beoi  alto  attached  at  a  debt  nnder  g.  368. 
Said  that  the  &ct  of  the  bond  not  havbg  be^ 
attached  at  a  debt  under  e,  268  ^A  not  afFect  the 
right  of  the  pQTchaaer  to  realise  the  amount  dne 
under  it.    Baui  Atiab  d.  Ebibhbabaki 

[L  U  B.,  10  Mad.,  169 

18. I^audnlent    alteration    of 

bTpotbooatlon  clause,— He  obligee  of  a   bond 
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for  the  payment  of  money.  In  which  a  oertun  ihore 
of  a  village  had  been  hypothecated  at  collateral  teca- 
rity,  bavmg  fraudulently  altered  inch  bond  to  at  to 
make  it  appear  that  a  lai^er  ihate  of  tuch  village 
waa  bypotheoated,  lued  the  obligor  to  recover  the 
money  due  on  aach  bond  by  the  nle  of  inch  larger 
share.  The  obligor  admitted  the  eiecution  of  tiie 
bond,  and  that  a  certain  mm  wat  due  thereon.  Seld, 
OD  the  queition  whether  under  theee  circamttaucea 
the  obligee  was  entitled  to  relief  at  regards  hi*  claim 
for  money,  that  he  waa  not  to  entitled,  inasmuch  at 
the  bond  on  which  hit  luit  waa  bionght  most  be 
diKaided,  being  a  forgery,  and  therefore  the  suit  ai 
brought  failed.    QAiraA  Bah  r.  Chansas  Sikob 

[L  X^  a.,  4  AIL,  8S 

14. Appropriation  of  payment 

—Mods  <ifeal<nUatiaff  iiileretl—Mes-  ^V  of  ITHB. 
— Where  payment  wai  made  upon  a  bond,  the  tmsunt 
paid  being  lets  than  the  interest  due, — Seld  the  pay- 
ment oDgnt  to  go  to  reduce  the  omonat  of  interest 
due,  and  the  creditar  in  a  init  upon  the  bond  was 
enthled  to  a  decree  for  the  principal  and  b^aace  of 
interest  up  to  date  of  decree.  LtTOKMBSWAA  Sifsb 
V.  Lm  Au  Ebak  .    8  a  Ii.  B.,  P.  C,  110 

16. rallore  of  bond— Sna«ii«— 

Soii'rtgittratio».~-l'a  an  action  on  a  bond  and 
mortgage,  which  was  not  regiatered,  and  the  factum 
of  whi^  Wat  denied,  the  Principal  Sndder  Ameen 
decided  in  favour  of  the  pluntifFa ;  hat  tach  JQdg> 
ment  b^g  reversed  by  the  Bigb  Court,  the  Judicnl 
Committee,  conaideriiig  that  too  much  w^bt  had 
been  given  to  the  fact  of  non-regittntion,  reveraed 
that  Qnt&ng,  and,  after  a  careful  analyst  of  the 
evidence,  found  the  bond  to  be  genuine.  Qatoa- 
FRASAD  c.  Hawk  Lal 

[8B.L.  E.,4ae:WW.B.,P.C,80 

16.  Fresumptlon  of  payment — 

fotiftrianof  band  hy  obitsor.—'Ihfi  pntDjaptioo  ot 
payment  of  a  bond  which  arises  from  itA  pcsaeaiicn  by 
the  obligor  lotet  much  of  itt  force  whtm  r^ied,  not 
between  the  original  creditor  and  the  debtor,  but 
between  the  debtor  and  the  purchaser  of  the  debt  at 
an  execution  sale.  DiBinvsA  Bvkak  Haksal  r. 
Bor  Lau  Dabb  .  I.  L.  B,,  18  Calo,,  64fi 

17, — — -Bvldenoes  ofpt^ment- .Erfw 

in  account —  Waiver — Sttopjptl— IndortameiU. — 
W  here  iJw  defendant  executed  to  the  pltuntilf  a  bond 
for  the  payment  of  the  balance  found  to  be  due  from 
the  def mdant  to  the  plaintiff  upon  ui  adjustment  of 
the  acoount  of  their  mutual  dtalmgs,  which  btmd  aoa- 
tuned  the  following  ttipnlation  :  "  1  shall  pay  ths 
money  after  cautlng  the  payment  io  be  entered  on  the 
back  of  this  bond,  or  aftv  taking  a  recdpt  for  tiie 
nme.  I  ahall  not  lay  any  clum  to  any  payment 
made  except  in  thii  mj/'—Hild  thrt  though  the 
defmdant  at  the  time  of  the  adjustment  diaputed  tna 
correctneiB  of  the  account,  yet  that,  by  having  exe- 
cuted the  bond  and  made  paymentt  under  it,  he  must 
be  held  to  have  waived  Mt  objection,  and  in  a  luit  on 
tiie  bmd  could  not  be  permitt^  to  re-open  the  quettion 
of  OiB  correttneat  of  the  balance,  though  he  misht 
poi^bly  have  been  allowed  to  do  to  had  he  alleged  tbat 
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he  lad  dkoovcred  enon  in  the  kcoonut  after  ttta  exe- 
cution ot  tba  bond,  Bnd  htd  he  ipecifled  snine  of  the 
alleged  oron.  Meldi  &bo,  that  the  itipuUtion  in  the 
bondconldnothepermittedtocuntrolConrtaof  jnatice 
u  to  the  evidence  which,  keeping  witliin  th«  ruUi  of 
tbe  genoal  law  of  evidaice  in  thu  ccinntr;,  the;  m&y 
admit  of  payment)  i  and  the  Anglo-Indian  law  of  en- 
dence  not  exclnding  Dial  evidence  of  payments,  it 
wonld  b«  againat  good  conidence  and  the  policy  of 
the  law  to  reject  it.  thoagh  the  abaence  of  indfflrie- 
meoti  b  a  drcnmatance  of  >ome  impoitance  whidi 
onght  not  to  be  overlooked,  but  ii  bjr  no  meani  eon- 
clndTe.  a»ka»a  Taliak  v.  Via*iU%m  Chinna,  Mad. 
8.  D.  A.,  18S6,pp.  49  and  BO,  impeached.  Saiha- 
ehtlltim  CXelty  v.  aohindappa,5  Mad.,  4B1,  Katli- 
uati  Balal  Oka  v.  Narria  Ja»,  Bihh.  Sp.  Ap.  tSS 
of  mS,  and  ifiw«r  Moll  v.  Ammoolak,  1  S.  W., 
146,  appiored.  St^k^xx  Uvdib  Patix  r.  Uonux 
BuoiAa    .  .  I.  L.  B.,  1  Bom..  45 

Ealki  Dora  Mutsa  r.  Taiuohajis  &ot 

[8  W.  B.,  S16 

Set  QutPHixM  Sivaa  v.  Lalloo  Eookwak 

[S  W.  B.,  Mia^  as 

18.  Nov&tlon  of   hoTiA—Smrels, 

Liaiiliiji  of. — B  became  iDrety  nnder  a  bond  to 
Qoveniment  for  the  treanuer  of  a  CoUectomte,  The 
Collector  yearly  examined  the  accoonta  and  itrack  a 
balance  wMch  he  certified  to  be  correct.  B  on  eftch 
■ach  occadun  executed  a  new  boiitt,  bnt  the  old  boada 
were  not  cancelled  or  given  ap.  On  inbaeqaent  en- 
i]vil7>  the  treaanrer  wai  dlacoverad  to  have  embezxled 
ntonej*  dnriug  each  year.  Meld  that  on  auch  die- 
oovenea  being  made,  B  vaa  atill  liable  nnder  the  old 
bonde,  there  naving  been  no  novation.  Lala  Bjur> 
iHIDHAK  r.  GOTBKnuiri  OT  BstrSAI. 

[8  B.  Ih  B.,  Se4  -.  U  Hoore*B  L  A.,  86  : 

iew.H„p.c.,u 

19. Bend  ffite»    ta 

rxHwal  otfoTtMr  bond*. — Where  a  bond  ia  given  in 
renewal  of  former  boodi.  mch  bond  bonatitnteB  a  new 
aecnrit;,  tu  take  effect  ttvm  ita  date.  Eahso  Bux 
e.  BiKVRiBUir an'.  W., 87 


SO. 


-  R-aud—Uodno 


;e  and  tkrealt. — The  three  tduldleea  widowa  of 
a  tamindar  hutttated  a  ault  agunst  the  rightful  heir 
to  their  hniband'a  eatate,  in  which  they  anaacceaafiillj 
dliputed  hia  legitimacy.  Pre^-ioualy  thereto  they  had 
chtirinedadvancea  of  aiimey  from  the  pteaentplaintii^ 
aod  eiecnted  in  hia  favonr  an  agteemoit  and  a  bond, 
whereby  they  aeenred  to  him  the  payment  of  large 
■nmi  in  otae  they  recovered  thdr  bnaband'a  eatate, 
and  virtoally  gave  to  him  the  entire  oontrol  of  their 
anit.  Bnbaequently  they  agreed  with  the  rightful 
heir  to  compromiae  the  fnit,  which  eomjoomiae,  how- 
ever,  waa  never  acted  vpoD,  partly  owing,  it  waa 
alleged,  to  the  anbaeqnent  conduct  of  the  heiT.  At 
the  date  of  the  compomiae,  the  h^,  who  had  jnat 
attained  hii  majority,  and  wai  without  proper  connael 
or  aadatance,  and  acted  nnds  threata  from  the  plun> 
tilt,  a  powerfnl  and  wealthy  banker,  that  he  wonld 
carr^  on  the  litigation  agunat  Um  perfai  ami  ntjai, 
waa  induced,  contrary  to  hii  own  jndgment  and  aaoae 
of  light,  and  without  any  erioWe  that  the  atun 
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claimed  waa  really  due  to  the  plaintiff, 'to  execnte  a 
bund  in  hia  &vaur,  whereby  he  bound  himaelf  to  pay 
a  loi^e  aom  of  money  claimed  by  the  pluntiff  aa  bdng 
due  fromthowidun-Bi  the  plajntiffun  hie  part  agreeing 
that  ha  would  treat  auch  payment  ai  a  aatiafactioa  of 
hia  claim  oeainat  the  widuwa,  but  meanwhile  that  he 
would  retain  the  eecuritiea  which  he  held  fium  them. 
In  a  auit  brought  by  the  plaintiff  againat  the  heir  to 
enforce  the  laat-mentioned  bond, — Rtti  that  the  bond 
waa  wholly  invalid  and  frandolent  aa  againat  the  de- 
fendant, and  that,  aa  there  waa  no  privity  bf  contract 
between  the  plaintiill  and  defendant  independoitly  of 
the  bon^  it  could  not  etand  as  a  aecniity  for  anything 
whidi  ndght  be  jnatly  dnefrom  the  widowa.  titmbla 
— The  tronaactiou,  even  if  valid,  did  nut  amount  to  a 
novation,  for  the  pUutlfl  never  obandtmed  hia  claim 
againat  the  widowa,  but  only  agreed  to  abandon  hie 
remedy  agunat  them  in  caoe  he  obtained  aatiafaction 
of  hia  cl^u  from  the  heir.  Chisambaba  Cbbtix  r. 
EurjA  Ebuiuia  Hdcud  Poohasja  Naikab 

[18  a  L.  B.,  609  :  aa  W.  B^  148 : 
L.B.,lI.A.,:i41 

Afflrming  deeidon  of  High  Court      .  7  Mad.,  86 

SL  - 


-  Bimd  for  pay 
...  of  billt  of  txoka»s* — Collateral  tacuritg — 
PrtnHnption. — Whcse  rpeieon  who  is  indebted  on 
certain  billa  of  exchange  accepted  by  Mm  givea  a 
bond  fur  aecnrii^  payment  uf  the  whole  amount  with 
btercat  by  inatalmeuto,  the  fact  that  the  billa  were  not 
to  be  given  back  until  all  the  ivatalments  should  be 

eid  laiaea  a  preauniption  that  the  bund  waa  coly 
tended  to  be  a  collateral  aecurity,  and  nut  a  eubatitn- 
tion  for  the  obligation  arising  Irom  the  billa  of 
exchange.  &nch  a  preinmptiiin  may  be  impliedly 
rebutted  by  other  circumatancea.  Wetton  v.  jfutUr, 
2  Sing.  Jf.  C,  BIfS.  cited.  Bassa  (Jobikd  Ssaha 
F.  Babz  01  BssaAii  .  .  3  C,  L.  B.,  6ti6 


ment  qfrent  of  land  ii 
"  Jamog"— Mutation  of  namet  in  fatenr  of  atiig- 
n»»  not  afficiid — bnit  on  bond — Claim  for  interett 
nottoithilanding  iHnj»i»«»i.— Snbaeqnent  to  the 
eiecntjon  and  resiatiatiuu  of  a  bond,  a  jamug  was  mado 
orally  between  tbe  creditor  and  the  debUir,  by  which 
the  furmer  agreed  to  take  the  rente  of  certain  tenants  of 
t^  lifter  in  satiafactiou  of  interest  i  the  latter  agreed 
to  release  the  tenants  from  payment  of  rent  to  himself, 
and  the  tenants  (who  were  parties  to  the  arrangement) 
agreed  to  pay  their  rente  to  the  creditor,  No  mutation 
<n  namea  in  favour  uf  the  creditor  waa  effect^  in  the 
revenue  registers.  The  creditor  brought  a  ault  against 
the  debtor  to  recover  the  principal  and  interest  agreed 
to  be  paid  nnder  the  bond,  alleging  that  be  had  never 
received  any  renta  nnder  the  jtunug,  Mrld  that  the 
effect  of  tlie  jamog  or  novation  was  that  theplaintifPa 
right  to  recover  interest  from  the  defendant  waa  gone, 
and  the  plaintiff  was  therefore  not  entitled  to  mointftiu 
Ms  auit  against  the  defendant  in  respect  of  theintereat 
which  was  payable  under  the  bond.  Actd  Bmoh  r. 
AjusBiASAnu    .  .  I.L.B.,  eAll.,a49 

as.  Bond   payable    by    Inatal- 

rtUiata—Lin>HaUon—Aet  XIV  of  1859,  t.  1~- 
Ca«e  11^  acl«o"— Where  a  bond,  payable  by  inatd> 
ment^  provided  that  upm  de&ult  iu  paymeii  of  any 
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one  ot  the  initalmenti  the  whole  Bmonnt  KCQrad  by 
th«  bond  ahould  become  ftyMe.Seld  thtt  ft  *mt 
to  iscorer  the  money  due  upon  the  bond,  brought 
sfter  »  1>P*«  of  ii'^B  bhao  three  y»rg  from  tbe  date 
when  the  fint  deftmlt  wu  made,  thongh  vithin  three 
yean  from  the  date  of  the  lut  payment,  wu  barred 
by  Upie  of  time.  Hubbokatk  Bor  r.  Miff — 
OOUH  UoUtAS 

Ca  I..  IL,  8Tip.  ToL,  616 :  7  V.  B.,  81 

94. Cmw#    o/  oeitoB 

— Dtor**  pai/able  hy  mowttly  I'lu^o/fiMHtj. — Wlien 
a  bond  ii  entered  iuto  to  pay  off  money  dne  under  a 
decree  monthly  by  iuitalmenta,  each  minthly  imtal- 
ment  become!  a  leparate  caiue  of  action,  and  limita- 
tion appliet  to  each  inatalment  lepuvtely.  EBmtr 
r.  Eui  SAEtr 

C8  B.  L  B.,  Ap.,  US :  la  V.  B.,  71 

99.  Dtifault—Ca*4* 

e(f  actiou. — Where  a  bond  ma  givai  to  lecore  a  debt 
wfaloh  waa  to  be  repaid  by  leren  annual  inttalmanti, 
and  the  bond  provided  that  opon  fulure  to  pay  a 
dngle  tnitalmeat  the  whole  principAl  mm  lecnred 
■hcnild  immedi^ely  become  doe  and  recoverable  with 
intereit, — Held  that  the  cauie  of  action  in  respect 
of  the  prindpal  and  interest  aroae  on  fulnre  to  pay 
the  first  Initelmoit.  Easuppaha  Nataz  r.  Nal> 
UKiu  Naxax  ....       1  Had.,  SOB 

MiSEO  SnroH  r.  Tsaxoob  Pbxihas 

[6  H.  W,  86 

ae. Limitatioii— 

Vatrer.—Q«<Brs— Whether  a  mit  on  a  bond  for 
payment  by  instalment*,  with  a  daoae  makina  the 
whole  amount  payable  on  default  in  payment  of  any 
initalmmti,  moit  bo  institntcd  within  three  yean 
from  the  time  nf  the  flrut  de&nlt.  Payment*  mode 
and  accepted  afterwardi  may  operate  to  wuve  the 
eflect  of  a  default,  and  to  rertore  the  proriaion  for 
payment  by  initalmeata.  HrLLossnn  Bivaix  v. 
Hooo IW.B.,188 

jSea  Bsmr  v.  fiAUoint .  Bourlce,  120 

Ctttira,  Mahko  Suto-B  r.  THAXoo:a  FonssAD 

[5  17.  v.,  80 

BincBEoo  CsnwsiB  Shxea  r.  Baxoba  SooimirBn 
Dbbka QW.  R.,4B 

37.  Salt  upon  a  bond 

•zecnted  by  the  defendant*  to  the  pluntdl  for  the 
payment  of  a  enm  of  money  by  matalment*.  The 
bond  oontuned  a  provlaa  that,  on  defanlt  being  made 
in  the  payment  of  any  oae  imtalment,  the  whole 
amount  ihoald  become  dne.  Defanlt  wa*  made  in  the 
paymrait  of  aeveral  imtalmecta,    bnt    nbieqnently 

eyment*  were  made  by  the  defendant*  and  accepted 
the  plaintiff  on  account  of  the  unpud  initalmenta. 
lie  defendant*  pleaded  the  law  of  limitation.  The 
■ttit  waa  bnmght  more  than  three  yean  after  the  flnt 
default  in  payment  of  an  bitalment  had  been  made, 
bnt  within  three  jeun  from  the  time  when,  taking 
into  acenunt  tbe  payment*  that  had  been  made,  the 
flnt  ixitalment  chumed  became  dne.  Stld  that 
tb*ae  payment*  a*  regard*  both  parties  mutt  be  coq> 
tiderad  a*  it  ttade  at  the  tine  flxedj  that  the  defen- 
dant* eonld  not  tell  npon  the  lUpDlation  a«  making 
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the  whole  debt  dne,  and  fixing  the  period  from  which 
the  time  of  limitation  ran  j  and  that,  the  Sitt  of 
tbe  uutalment*  dumed  haring  become  dne  within 
three  year*,  the  «uit  wa*  not  baited.  Bak  Kbuhba 
Mabasey  r.  Baxaji  but  Saftaji 

[6  Bom.,  A.  O^  8S 

Bnt  ne  GmorA  Oabbbssbft  e.  Bbiku  Habiba 
[Z.  L  B..  1  BonL.  1S5 

aa   SxeemHoiK!fd»- 

ortt—Failurd  to  keep  daertt  aUvt — Suit  on  bond. 
— In  execntion  of  a  decree^  serm  oat  of  nine  jndg> 
ment-debton,  with  the  consent  o^She  decree-hulder. 
Sled  an  Instalmeitt-bond,  agreeing  to  pay  the  amooDt 
of  the  decree  with  interest  tliereon  hi  two  imtalitienta 
The  decree- holder  neglected  to  take  proceedingt  to 
keep  alive  the  decree,  and  hi*  application  to  eucnt* 
tliB  decree  wa*  dl*allowed.  In  a  *nit  brought  hy  the 
decree-lialder  against  the  penin  who  had  executed 
the  instalment-band  for  the  amount  of  principal  and 
inteTe*t  dne  thereon, — Stld  that  the  nut  was  miin- 
tainable.  Arhisbabi  Cbowuhki  «.  Jaobshitb 
KvniA  6  B.  Ii.  R.,  Ap.,  8a 

S.    C.     A>Bn>BABBE   Cbowbbbz    c.   JOOaHSUB 

EiTKAB        ....  14W.R,480 

39. Waiotr    of  ito- 

/atiff— Zt'mitaftoH.— Suit  bronght  on  ZUh  April 
1873  for  principal  and  interest  due  aa.  a  bond  dated 
80th  October  1850.  Hie  debt  waa  payable  by  eight 
annual  inttalnumt*,  on  failnre  of  any  one  of  wluch  tbe 
whole  amount  wa*  to  be  payable  on  demand.  Vo 
instalniait  wm  pud,  and  when  the  suit  wa*  brought, 
defendant  pl«ded  that  the  rait  was  barred,  aa  three 
year*  had  elapsed  frjm  the  date  on  which  the  laat 
instalment  became  due.  KaH  that  ttie  n*nal  danse, 
that  on  fulure  to  pay  one  in*talmant  the  whole 
amount  ahall  be  payable  on  demand,  gave  a  mem 
election  to  plaintiff  uf  conveiting  the  obligation  into  a 
different  one  i  that  that  election  wa*  never  exerd*ed,  ' 
and  that  the  document  continQed  to  be  one  eecuring  the 
payment  of  a  debt  by  in*talments,  aa  to  all  of  which 
the  action  had  long  been  banadi  and  that  it  wa* 
nniiece**ary,  theE&re,  to  connder  whether.  In  the 
present  ca*e>  "on  demand"  must  not  be  con*trned 
according  to  its  meaning  at  the  period  at  which  the 
word*  were  written.    Baxbaiueaul  Subbamkab  v. 

baoeiah 7  mml,  ara 

80i    Contirvdio*  ^ 

hotii — Pagmentt  toaardt  initnit  and  prinnpal.— 
Defendants  were  indebted  to  the  pluntiS  in  the  mm 
of  Bl,400.  With  the  object  of  liquidating  this  debt 
with  interest  at  12  per  cent,  per  annum,  the  parties 
executed  a  bond,  whereby  it  was  agreed  that  the 
defendant*  should  grant  an  ijara  lease  of  cert^a 
pmp«ty  for  the  term  of  funrtflMi  years  to  the  i^ain- 
tifF"*  buiband;  and  that  the  rent  reaerved  on  thi* 
lease  *hould  be  pud  by  the  Ie**ee  to  the  plaintiff 
daring  the  lermi  in  •emi-annnal  payment*  each  of 
B-iS-U.  Seld  that,  on  tue  proper  con*tTuctii«l  of 
thi*  agreement,  the  Mmi-annnal  instalment*  were  to 
be  applied  firat  to  the  reduction  of  the  princip^  miney 
due,  and  not  to  the  paymoit  of  the  interest. 
Sbubhokoibb  Dohbd  e.  Uiu  Boohsbbt  Cbow* 

I.BB1I5      ....    aai^B.,188 


lizcdbyGoOt^Ic 
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—  CauM  qfaetion 


conditioii  thiit,  in  default  of  pajiag  one  initalmeat,  the 
whole  mmotmt  •h&l)  theo  become  dae,  and  default 
u  m»de,  but  the  obligee  mbscqnmtl;  Accepti  pa;- 
menU  of  one  or  nuire  innu  m  an  inBttlment  or  inatol- 
menti  dne  under  the  bond,  mch  acceptance  amoants 
to  a  waiTci  of  the  conation  of  forfeiture,  and  pata  ni 
end  (o  the  came  of  action  irhich  had  accrued,  lo  that 
the  bend  ii  ast  Tip  aguu  a»  a  bond  payable  b;  i&atal- 
menta,  and  no  canee  of  action  under  the  condition 
MiMt  until  acnie  -tnth  default  ii  made  m  the  jpa;< 
meat  of  a  nbaeqaent  inrtalment.  FAeumiA  Bow 
QABtr  v.  T01.B11  Vbnkita      .        .    6  Uod.,  108 


Ebowakkb 
88^ 


I  prindple 


-  D^ault—Wait< 


—What,  after  defanlt  in  payment  of 
ment  npiia  a  bond,  e<nditiuned  (hat  upon  euch  a  default 
the  whole  amonnt  of  the  bond  ehuold  bec<  me  due, 
^aluttff  accepted  payment  of  euch  inttalmeut,  ai 
alio  Hveial  tuhaequent  onei,— Meld  that  by  lO 
ddng  the  partiei  reveited  to  the  old  arraugement  fci 
payment  by  iuitalmonta,  dt  made  a  new  one  to  the 
tame  eJEect.  and  that  the  penalty  occaaioned  by  the 
fint  default  could  not  be  «iuun»d.  Oyam  Chfits  r. 
jAWixoa a  ir.  W.,  88 

88. Wairtrofdeja^tf 

—limitation  Act;  IBTl  a*d  1877,  aH,  76— Civil 
Proeedurt  Coda,  1869,  t.  194  ;  1877,  *.  210— 
FowM-jof  Comrt  to  alltr  eoiUraet  bttattit  the  par- 
tiet. — Where  «  bond  ii  pavable  by  inetalineute,  and 
eiprf**lj  «tipnJate«  tor  the  payment  of  the  whole 
debt  on  failure  in  the  payment  of  any  instalment,  the 
law  of  limitation  runa  un  the  whole  amuuot  of  the 
bond  a^inst  the  obligee  ftun  the  day  on  which  the 
obligor  flnt  nitkn  default  m  the  payment  of  any  m- 
(Ulment,  nnluM  the  obligee  waive  the  default,  and 
afterward*  from  the  day  on  which  any  freih  default 
it  made  in  reapect  of  wMch  there  ii  no  wuver.  The 
obligee  may  w^ve  the  default  under  Acta  IX  of 
1871  and  XV  of  1S77,  leh.  11,  art.  75,  but  the 
Conrte  have  no  anthurity  to  compel  him  to  waive  it. 
Hdther  Art  Vlll  of  1869,  a.  194,  nor  Act  X 
of  1877,  a-  210,  confen  any  authority  <m  the 
Conrti  to  relieve  a  contracting  party  inia  loch  an 
eipreaa  itipulatiun  in  a  bond  payable  bf  inataimenti 
ae  to  the  O'Uatqnenoe  of  default  in  punrtnal  paymeul 
of  the  initalmenta.  A  deU  being  presently  dne,  an 
agreement  to  pay  it  by  initalments,  with  a  itipnla- 
Uun  that  on  default  the  creditor  may  demand  imme- 
diate payment  of  the  whi  le  balance  due  with  intereat, 
li  utt  to  be  relieved  agunit  in  equity.  Such  a  atipu- 
lati<  n  ii  not  in  the  neSore  of  a  penalty,  inannnch  as 
iti  objert  ia  only  tu  Mcnre  payment  m  a  particnlar 
runner.  The  defendant  eitcutcd  to  the  plaintiff  a 
bond  payable  by  imtalmenth  and  eiprnaly  etipnlat- 
Ing  fir  the  payment  of  the  wble  ami  nut  on  fulnre 
to  pay  any  initaltnent  on  the  day  flied.  He  paid  tiu 
flrat  inetalmcnt,  but  made  dihnh  in  paying  the 
•enmd,  which  lell  due  in  the  Sid  Augiiet  IttTS.  On 
the  !Dth  Anguit  plaiutift  lued  tu  recover  the  whole 
tMlance  due  on  the  bond.    DefendHit  admitted  the 
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bond,  bat  pleaded  tender  of  the  amount  of  the  lecond 

initalment  kkiu  after  the  due  date,  and  prayed  for 

Siyment  by  inicalmenta  without  any  intfreet.  The 
nt  Court  paaKd  a  decree  in  the  plainUffi  favour 
for  the  amiiui't  claimed  with  cuate,  but  ordered  de- 
fendant to  pay  BlOO  and  the  cuata  at  once,  and  the 
balance  by  yearly  inetalmenti  of  BlOO  each,  with 
mtereit  at  ni  per  cent,  till  payment.  The  Uiitriot 
Judge,  m  appeal.  aiHrmed  tbe  decree,  with  a  elight 
variation  aa  to  interat,  whiek  he  directed  the  de- 
fendant to  pay  on  overdue  initalments  only.  Seld 
by  tbe  High  Court,  on  second  appeal,  that  nether  of 
the  lower  Courts  had  jurisdictl.m,  withunt  the  con- 
sent of  tite  parties,  to  lubetitute,  for  the  contract 
made  by  th^,  terms  which  ihe  Court  preferred. 
Held,  also,  tlut  pluntifl  was  entitled  to  sue  on  the 
day  KFter  that  on  which  the  default  wm  made, — eit., 
on  the  day  after  that  fixed  for  the  payment  of  the 
ioitalment,— and  that  (be  tiuburdinata  Judge  had  no 
power  to  rale  the  contrary.  Baqho  OoBiirD  Pi.> 
BAKJf  I  c.  DCFOBUTD  I.  Ih  B.,  4  Boniq  96 

84. Waiter  of  daftiiUt 

— LitKiiaiion  Act,  1671,  art.  76.—'Ahere  a  bond  is 
payable  by  inttaliLeutt,  with  a  provision  that  upon  de- 
fault of  payment  of  any  instalment  the  whole  sum 
then  nnpaid  shall  become  dne  with  interest,  the  cre- 
ditor, thi.agb  )ie  can  elect  but  (mce  to  enforce  thi« 
provision,  may  waive  the  benefit  of  it  not  only  on  the 
lint,  but  on  any  subsequent  default.  SATSiOHRnLA 
e.  Sbtakjuu.  L  Ik  R,,  8  Hod.,  81 

86. SefiiMlt  IS  p^. 

mtnt— Expiration  of  tine  for  ipaciAn  n/orcemtut  of 
eoniracf. — A  bond  for  money  piuvided  that  m  f^ure 
on  (he  part  of  (he  obligor  to  pay  interest  as  agreed 
in  the  bond,  and  within  a  certun  period  from  the 
date  of  the  bond,  the  obligee  mij^ht  sue  for  possesaion  of 
the  immoveable  property  mortgagedin  the  bond.  De- 
fault was  made  in  the  payment  of  interert  as  agreed, 
but  (he  obligee  deferred  bringing  a  suit  fur  piMt^iriMi 
of  the  mortgaged  property  so  long  that  the  time  men- 
tioned in  the  bond  expired  before  he  could  obtain  a 
decree.  Seld  that  under  these  circumRaucM  a  de- 
cree  for  p..vesnuu  of  the  property  could  not  be 
granted  to  him.  Balwaht  Saaa  v.  Qnuixi  Bav 
ex.  Ii.  B..  6  All.,  B81 

8ft    — — ~-  Sail  on  bond— 

Limitalioa—Bmrden  of  proof —IndortMient  ofpmf 
ntmi  o/iiutaIiMn^<— Where  a  defendant  seta  up  the 
defence  <^t  limitation,  he  must  plead  It,  and  so  that  the 
clum  ie  barred.  If,  when  the  plaintiff  ha*  proved 
Us  case,  the  facta  abow  that  the  cause  of  action  ac- 
crued at  a  date  earlier  than  the  periled  of  limitation, 
ani  the  plea  of  limitatiiin  has  been  set  up  by  the  de- 
fendant, the  Utter  will  be  entitled  t,  take  advanUga 
of  the  plaintiff's  evidence  that  tbe  claim  is  barred,  and 
to  have  judgme't  given  in  hi*  favour.  The  obligee 
of  a  bond,  by  which  obligor  oovenautod  to  pay  the 
sum  of  as, -00  by  annual  histalments  of  fi»)0,  and 
in  which  it  was  also  agreed  that  paymente  of  the  in- 
atalmenta  shunld  be  indmed  aa  the  bmid,  brought  a 
suit  agunst  the  obligor,  allrguig  default  In  payment, 
and  claiming  t.i  recover  tlie  ami<unt  of  the  bond.  He 
gave  credit  f<.r  payment  of  the  inttalmentf  for  aeven 
yean,  and  alleged  that  bis  eatite  of  actdon  aioea  npcQ 
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DIOEST  Of  CASE^. 


B01in>— dowItulMl- 


Hio 


The  ( 


mrait*  for  which  credit  w  „ 
alleged  that  no  inttalmeuti  were  pud  stter  the  third 
jeax,  that  therefore  the  debt  beca  ne  doe  at  an  etu-lier 
date  than  that  itatcd  by  the  plaintifF,  and  that  tho 
claim  w«a  barred  b;  limitatlun.  Meld  that,  inaunach 
ai  the  defendant  adduced  no  efideuce  to  ihow  that 
the  later  initalmeota  were  nut  paid,  aad  .inasmuch 
Bi  the  evidence  produced  bj  the  pluntilf  did  not  iboir 
thM  the  debt  accrued  at  a  date  earlier  than  the  limi- 
tatiiin  penod,  the  plea  of  limitatiDO  fiuled.  Rasha 
PiASAi)  Rmaa  e.  Boajah  Bu 

[L  X..  R,  7  AIL,  677 

87. Power  of  Court  to  alter 

tentui  of  BpeolBlly-reglBtered.  bond — A  e  I 
VIII  <if  less,  t.  19i—0rdgr  lo  pa)  *y  inttal- 
nunti—SuperiiitetidetKt  of  Sigi  Court.— ^y  a 
bond  ipedall;  regijtered  under  Act  XVI  of  1864,  the 
obligor  itipalated  to  paj  the  entire  amonnt  Mcnred 
thereby  with  iaterest  at  the  i>te  therein  moitioned 
on  a  Qa;  therein  meutioned.  There  wai  a  further 
■tipnUtion  that,  on  defanlt  of  pkjmait,  the  bond  wat 
to  he  enforced  u  a  decree.  On  f^nre  of  payment, 
the  obligee  apiilied  for  execntiou  under  i.  63, 
Act  XX  of  IBnif,  but  the  Subordinate  Judge  ordered 
the  paymeDt  to  be  made  by  initalmenta.  On  an  ap- 
plication to  the  High  Conrt  under  •.  15  of  ttie 
Charter  Act,— B»li  that  the  Snbordinate  Judn  had 
no  iorii^cUon  to  pau  a  decree  on  the  bond  utering 
or  Tarying  iti  termi.  8.  194,  Act  VIII  of  18S9, 
HA  not  apply.  Kebttba  Hobck  Bisoo  i'.  Baih- 
MBisiBiBoo    .eB.Ii.B.,ie7:18W.B.,asa 

88. ■  Bond  rcglatered  under  Act 

XVJ  of  1864,  ».  61  and  M—Exnentiom  <« 
d^ault  qf  pagmint  o/  iateretl. — Where  a  bond 
wBi  re^atered  under  m.  El  and  62  of  Act  XVI 
at  1864,  and  by  it*  temu  a  fixed  amount  of  in- 
teceat  wae  to  be  pud  at  the  end  of  every  month, — 
Seld  that,  by  virtue  of  ipedal  regiitntion,  the  obli- 
gee waa  entitled  to  move  for  execution  in  reipect  of 
each  iaetalment  of  intereft  due.  IfiaiKAXiBWAaA 
Airas  V.  Eaiuxa  Saiebk  .    8  Uad.,  88 

86.   Penalty— SfJptrfcrfion  to  pay 

donilt  a«  amount  of  debt  ou  dtfatUt  of  pagmant  of 
aug  in*talm»nt.~A  itipulation  by  which,  on  defaolt 
of  payment  of  one  ioitaimcnt,  donble  the  entire 
amooat  of  Uie  debt  dne  under  an  inilalment  bond  waa 
to  become  tt  once  payable,  ^eld  to  be  in  the  nature 
of  a  penalty.  JoBsi  Kaudab  v.  Eon  Dada  Abkb- 
■Axa   .        .  •    L  !>.  B.,  la  Bom.,  KS6 


-Sm    Ensraos— Cttu.    CaibH— Hibobl- 
Lunious  DoomiKTs    Booeb. 

[I.  I,.  B.,  16  Had.,  841 
3*»  liaMXiSDJBt  Ma&eb  Act,  i.  2. 

^  Ij.  B.,  as  caio.,  ass 


"  BOOTH,"  Moaning  of — 


BOTTOMBT-BOZm. 

1. '—  Advance  fbr  repair  of  Bblp— 

Matttr"!  litit  for  tBagat—Prioriiv.~A,  the  agant 
for  a  ahip  !□  part  at  Bombay,  tent  the  matter  money 
on  a  bond,  in  the  nature  of  a  bottLmry-bond,  which 
he  obtained  frum  the  master  under  preunre  of  necee- 


Stl4  that  the  maater'e  lien  for  wagea  Uaa  priority 
over  the  bund-hulder.  In  THX  lUlTBR  ol  IHB 
"  Qood  Sccoiaa."  Haoquur  v.  Fdxzdi,  Uabomid 
Ebbait      ...        1  Ind.  Jur.,  ZT.  B,  308 

S. Simply     of     neoeuarlee     to 

foreign  ahip-Claim  for,  agaiurt  proeeadi  of 
lAip— Statute  7  Geo.  1.  e.  21,  t.  S^— The  Statute 
7  Geo.  1,  c.  21,  e.  2  (which  declared  void  all  oon- 
tracta  by  way  of  botti.mry  made  by  any  tubject  of 
HiaMajeaty  on  any  ahip  in  the  service  of  foreignen 
bound  or  dedgned  to  trade  to  the  East,  and  all  eon- 
tiacta  for  loading  or  aopplying  nch  ibipa  with  gooda, 
etc,  or  with  any  proTisiuus,  nturra,  or  necesaaiiea,  etc.), 
ii  repealed  by  implicaliou.  When  a  rait  ii  brought 
by  material  men  for  oeceanriea  npplied  to  a  fonwn 
•hip  agvnat  the  rarplua  proceedi  of  rach  aUp  lyinghi 
the  r^iatry  of  the  Ckinrt,  and  there  i>  nn  oppodtioi 
on  the  part  of  the  owners  of  theae  proceeds,  Uie  Court 
bu  a  dlKretiauary  power  to  allow  the  claim  of  the 
material  men  to  be  pud  out  of  rach  unclaimed  pro- 
ceedi.      Iir  HB   TBI  f  BOCUSS  O*  XSt  "  ABIA."     EZ- 

PABTB  HoBJUBJi  B  Bom.,  O.  C  84 

-  Mastflr'a    lien  for    wagos— 
'      '  -  ■     ■-    __xi,p  charterer 

her  to  complete 
the  voyage,  and  obtained  se  eeciirity  a  "  bottcmry. 
bond,"  ogiwd  by  both  the  master  and  owner.  On  the 
completion  of  the  voyage,  the  oharterer  got  the  ahip 
atrested  and  sold,  and  the  money  was  bionght  into 
Court,  Before  any  order  had  been  made  for  Uie  pay- 
ment of  the  proceeds  out  of  Court,  the  master  alio  had 
got  the  ahip  arrreted  at  hi>  guit  for  wages  due,  but  no 
decree  had  been  obtained.  5ub«eqnentty,  the  char- 
terer, vrithoat  nUice  to  the  maater,  obtuned  an  order  of 
Court  for  the  payment  of  the  proceedi  of  Mle  to 
ntisfy  hii  bottomry-bond.  Therenpon  the  marter 
applied  to  reatrain  the  charterer  frcm  taking  the 
money  out  of  Court  until  the  claim  for  wages  had  boon 
first  satiified.  Reld  that  the  master  had  a  lieu  on  the 
proceeds  for  wages  dne  to  him  at  the  time  of  the  sale 
of  the  ship,  prior  to  that  of  the  bottomry.bond- holder, 
and  that  he  waa  entitled  to  have  the  proceedi  retained 
in   Court  nntil  the  hearing  of  his  claim.     Ib  ibi 

ICATTBB  0»  TBB  BHIf  "  POBTDOAI." 

[BB.I,.B.,a68 

4.^ — Uastor'B    lien   for    diabnTse- 

mentfl  and  vroges — Towage — Priority  qf  lien, — 
A  ship  was  chartered  for  a  voyage  from  Calcutta  to 
Jedda  and  back.  WUle  at  Jedda,  the  master  fonnd 
it  necessary  to  borrow  money  for  the  wagei  of  the 
crew  and  other  purposes ;  and  with  the  conioit  of 
the  owner,  tenderewere  invited  by  advertiscmeut  for 
a  sum  for  which  a  bottomry-bond  was  to  be  givm. 
Several  tenders  were  made,  and  one  by  the  chuterer 
of  the  ship  wai  accepted.  A  bottomry>bond  wa* 
executed  by  the  suiter,  with  the  conioit  of  the 


iizoabyGoo(^Ie 


(   wfl  ) 


DlQ£i8T  OV  CASB8. 


BOfSVOMBY-BOTSny—eoiUiuKad. 

owuei,  in  which  wat  included  the  expeme  of  certain 
repdn  wMoh  had  been  lonai  Beceisary  at  an  inter- 
mediate pert  on  the  ToyaEe  fr  m  Calcutta,  and  for 
wUch  the  maater  hsdmade  himulf  liable.  B;  tlie 
bond  the  master  bmod  himulf,  hit  biira,  execatora, 
•ud  admimitraton,  for  the  pajnlbit  of  the  mm  named 
th^reiD,  and  part  of  the  coiudderation  waa  eipreued 
to  b«  the  paymsat  of  the  debt  which  the  maeter  bad 
inctirred  it  the  ii>tenne^te  port.  On  arriving  in  the 
Hoc^Uj,  the  «hip  wm  t«~en  la  charge  by  a  pilot, 
nndec  whcse  advice  the  maater  engaged  a  iteama  to 
tow  bm  to  Calcutta.  He  wa*  mcd  in  Calcutta  for 
the  hire  of  the  rteamer,  and  had  to  pay  the  claim. 
Wbeo  the  lUp  arrired  in  Calcutta,  the  bond-holder 
oblHned  a  decree  on  hii  hood,  and  had  the  >hip  ar- 
nsted  and  lold  ;  but  on  the  application  of  the  master, 
who  had  put  in  a  claim  for  wagei,  the  Conrt  ordered 
that  the  proceeds  Bhoold  remain  in  Court  pending 
the  con^deration  of  the  matter's  clum.  in  a  mit  by 
the  maater  to  reoovor  the  balaace  of  wage*  dne  t«  him 
ai  maiter  of  the  ihip,  and  tor  the  eipense  of  the 
■teamer  which  towed  the  ihip  up  the  river  to  Cal- 

Seld  the  towaj "  '--  - 

e,  and  of  which  the 
the  master,  therefore,  had  a  lien  on  the  iMp  for  inch 
dijbnriement.  SeMi/a—The  mMteral^hadalienfor 
wagei  down  to  the  time  when  he  waednly  diacharsed, 
and  not  merely  down  to  the  time  of  the  arriv^  in 
port  and  arrett  of  the  ghip.  The  maater,  however, 
having  bound  himielt  by  the  tcrma  of  the  bond,  was 
precluded  therebv  from  setting  up  hn  lien  agvnst 
that  (f  the  bond-holder,  to  whom,  on  the  face  oi  the 
bond,  be  bad  conatitated  himself  a  debtor.  Is  tbi 
HATTXB  or  TKB  Ship  "PoBitrsjU  " 

[6  B.  Ii.  B.,  898 

5. Bight  of  stilt.— A  rait  will  not 

He  in  an  ordinary  bottomry -bond  given  by  the  maater 

of  A  vessel  agunst  the  owner  to  reoorer  the  amoont 

ttmeof.    GLASBTOini,  Wnia  k  Co.  r.  HABRiaoir 

I94W.B..60 

fl.  Owner's  eore&knt  to  ptv— 

CcMtrmoUo*  nf  dted  of  kgpothtealioit— Uwcer- 
taimiji  of  agrMmeat. — The  ownen  of  a  vesafl  for 
ttepiirpoB«  of  rcDvhng  it  borrowed  a  enm  of  &IO,000 
from  tae  jdaintin  and  eiecnted  ao  instrumsnt  stating 
the  pnipoae  of  the  loan  and  hypothecating  the  vMsel 
to  um  and  promising  to  reply  the  windpal  with 
Intareat  by  the  12th  of  March  1891 .  The  instrument 
proceeded  as  follows: — "Yon  have  no  conntclJon 
with  the  security  ot  seaworthinesa  (vogyam)  of  the 
s^  ship  np  to  the  above  stipulated  time.  If  tbe 
money  is  not  pud  in  the  said  stipniated  time,  we  shall 
add  vattam  at  H20  per  ceut.  per  annum  on  the 
amount  of  principal  and  interest  accruing  on  that 
data,  adding  vattun  once  in  twelve  months  until  date 
of  payment  after  the  aud  stipulated  time  on  the 
hypothecation  security  (adamana  y<^yam)  of  the 
•ud  ship,  and  dtaU  get  back  thic  mortgage  bond." 
The  money  was  not  repaid  on  the  stipulated  date,  and 
the  vessel,  after  makmg  several  voyages,  foondcred 
In  port.  Stld  that  the  initrument  was  not  a  bot- 
tomry bond,  and  the  plaintiff  was  not  entitled  under 
it,  r^arded  t  an  instmment  of  hypothecation  merely 
to  recover  the  enhanced  interett  refacred  to  in  the 


BOTTOUHY-BOin)— ooM^adnl. 

}ted,  because  that  part  o: 

r  uncertainty.    Asi^  Etrimi  Sahib 

MBECOTiB  B,   BAUAHATBAK  ChBTW 

[I.  L.  B.,  22  TAxA.,  96 
BOUGHT  A3n>  SOU)  KOTE8. 


Ste    E^miBiioB — Civil    Casbs— Sbcooii- 
ABi         Evmiirci— Uhbtaxpbv         on 

nHBBaiXTBBBIl  DoCDinsTa. 

ni-  Xk  B.,  U  Bom.,  lOS 

8ee  EvmBScB— Pakoi.  EviMBCB^VAKr- 

ma  OB  CoHTBAiiiOTiNa  WBtrrBir  Iji- 

eiBDHiHTa  .    e  B.  K  B..  fi45 

CL  L  B.,  17  Calo.,  178 

Stt  SiAiiF  Act,  1879,  boh.  I,  abt.  46. 

[I,  Ii.  B^  14  BosL,  109 
BOmTDABIES. 


Alteration  of— 

Ste  ZAWlfDAB— Powbb  or  2aicdtsab. 

[W.  B.,  1864,  S56 
-  DlBpatoai 


Stt  Bbhoal  Tsuanot  Act,  a.  108. 

[LI..  B,  19  ObIc  641.  048 
Set  Etidbhdb — Cmx  Cabbb— Hatb. 

[I.  L.  B..  97  Calo.,  886 
Sta  Osva   ca  FBoor — Limitatior   AifS 
Astbbbi  Pobbusiov. 

[L  I..  B.,  18  Cal&,  860 
Sta  Bfhui  OB  Sbooxd  AprBAi<— Obvbbb 

BUMBOI  OB  BOI  TO  APFBAL. 

[L  L.  B..  91  Oala.  886 

Sea  SrBciAii  OB  Sbcdks  ArrBAL — Othib 
Ebbobs  or  Law  ob  Fboobodxe — Local 

IWBailOATIOK. 

[L  li.  &,  91  Calo.,  604 
8t»  BvrBBumPTDiBoi  or  Biok  Covbi 

— CiTIL  PBOOBSUBB  CtXDB,  B.  6S8. 

[L  L.  B.,  ai  Calo.,  886 

Proof  (tf— 

8tt  B>s  JvsiCATA— Hattbbb  nr  Ibstb. 

[X.  I^  B..  18  Cslc.  818 

Spectflofttion  of— 

5m  Qbaitt — CoRRBronoR  or  QkAira'. 

[1.  Zi.  B,  S3  All.,  86 
Sat    Cabbb    tnreiiB   Flaimi— Fobv   Am 
CovTBim  or  Pladtt— Bowsabibb. 


BOITNDABT. 
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BOtmn)  ABT— nntfiMM  d. 

Sbi  JrsrsBiciio]!  o«  Crriii  Cousi — El- 
TBNDB  CoiTBTs — Okdxm  Or  Bbtbhcb 
CouBTS  WW-ILtlOS 


-  Disputed— 


See  BnaAii  SUBTXY  Act  T  ov  1S7G. 

[L  I-  B.,  6  Calo,  4S8 

I.  L.  H.,  IS  Calc,  930 

£<«  BoxBAT  Liim  RiTSNTTB  Act,  1B79> 

S8. 119,  ISl   .  I.  Ii.  B.,  10  Bom.,  450 

XluotoatlBg— 

St«  AooBsnoK— Nrw  FoBiunoit  ov 
Alldtiii,  Lakd— BiTBua  ob  Chakqi 
□r  CotrBBB  or  Bivish. 

ni  B.  L.  B.,  aes :  is  v.  b.,  lao 

L.  B.,  Z.  A.,  8tv.  ToL,  S4 
Harks. 


Sat  BohsatLasd   BBTBlRrB  Aor,   1879, 
».  56    .        .        1. 1..  B.,  15  Bom.,  67 

Set  Masbab  BoTrKSABx  Habkb  Act. 

ra.  Ik  B.,  1  H(kL.  109 
I.  L.  B.,  7  Had.,  980 

-  iDterftriDg  with— 


St*       I£l»UrrBATE,      JlTBUDIOnOIl        01— 
SPBOUIi  AOTi— BOKBAT  LahD  BlTinTB 

ACT  (V  o»  1879). 

[I.  I..  B,  18  Bom.,  asi 
Set  Bmxi  KADI  iTin>BB  Aon. 

[L  Ih  B.,  18  Bom..  881 

QoMtlon  of— 

S*t  BEEtHAL  TsNAVOf  Act,  b.  1G8. 

[I.  I..  B.,  17  Cftlo.,  S77 


for  declaration  qf  bo%ndari/  eomlrarjf  io  niroey 
award^Propritlary  righti,  ExtrcUe  i^—£rantmp- 
lien  of  otenerthip—Beng.  Mt^.  XI  of  1S3S,  t.  6, 
cl.  J9.— At  th«  time  of  the  Permui«nt  Settlement  tha 
Ddrtbeni  bonnduy  ot  the  parganiiah  Sbooanog  (dtn- 
ftted  in  M  jmendDgb,  at  the  foot  of  the  Our  w  hills) 
wai  not  deSned  b*  Q«venunent.  Krom  before  that 
time,  iiid  ceitBlnfy  for  more  than  aizty  jeus,  the 
Mmlndui  of  the  per^imah  have  alw&jB,  bat  in  an  ii- 
r^nlarand  ancert^n  manner,  eierciied  certun  righti 
in  the  Gaitow  hilli  and  otbt  the  inhabitania,  who  are 


dadingin  aomepartiof  the  Mill  a  tribute  of  one  rupee 
per  hnt),  and  exacting  occaiioiial  serTicea  from  them, 
it  hdd  a  nirre;,  and  declared  the  nortbon 


milei  further  north,  and  that  the  Int^mediate 
oanntrv  )>elonged  tu  him  m  forming  part  of  pfTgnn- 
Qab  StwoniDg.    Stli  (bj  Bbiof-Kabb,  J.)  ititt  tbs 


BOUKDABT— «o«fiiM»<& 

act*  of  preseedoa  proved  by  the  umindar  were  aQai- 
ment  nnder  the  circnmttancea  to  prove  hit  pioprietarf 
right  in  the  diipated  traci,  and  for  the  paMog  of  a 
decree  In  bia  favour.  Held  (by  HAOFHEBaoir,  J.) 
that  thej  were  not  sufficient  to  entitle  him  to  adecree, 
bmng  acti '  f  mere  easement  bdependent  u(  pussesiion. 
Held  by  PiiooOK,  C.J.,  Jaokioh  and  Pbias,  JJ., 
on  appeal  ander  the  Letters  Patent. — The  roles  laid 
down  by  Begnlation  X  of  1802  were  intended  to  talce 
efFect  only  within  the  tract  of  country  described  in 
s.  2,  within  which  the  administration  of  civil  and 
criminal  jnitice,  etc,  was  by  s.  S  declared  to  be 
Tested  in  an  officer  to  be  denominated  the  Civil  Com- 
misdoner  of  Oie  north-eastern  parti  of  Bongpore. 
i  he  proviso  in  g.  8  was  not  intended  to  give  sub- 
stantive powers  to  the  Ouvemor  Qeneral  In  Conn- 
cll  in  resp^  of  other  tracts  of  the  conntrj,  and 
cl.  2  of  the  same  section  lUd  not  intend  to  tiJte 
away  the  ^owsr  of  an;  Civil  CotLrt  except  within  that 
tract.  The  proviso  ccmt^od  in  s.  8  doo  not 
antb'irise  Oorernment  lo  separate  aoy  part  of  the 
Qarrow  country  beyond  that  described  in  s.  2  from 
the  district  and  bom  the  general  Regulations,  bnt 
merelj'  directs  the  separation  of  sach  tracts  from  the 
estates  of  the  neighbonring  lamiudars,  and  the  dis- 
continuance ot  the  collection  of  cesses  by  the  lamin- 
dars  from  the  Garrows.  By  cl.  2,  s.  8,  the  jurisdic- 
tion of  the  Civil  Cuurts  is  taken  away  oalj  in  respect 
of  acts  of  the  above  description,  done  under  the 
authority  of  the  Oovemmoit ;  but  that  does  not  take 
away  the  right  of  a  lamindv  to  contest  a  surrey 
awud  drawing  a  line  wblch  deprives  bim  of  part  ot 
bii  samiadan  and  bii  pennaiiently-etttled  estate. 
Where  a  Bajah  bad  eitrciied  rights  and  collected 
dues  on  certau  hilts  and  in  forests  nuth  of  an  alleged 
linc^  and  it  was  the  nnauimons  0)riuioD  of  all  the 
revenue  anthoritles  that  tlie  forests  were  within  hi* 
permanent ty -settled  estate,  the  aaaumption  by  them 
and  Qovemmeot  of  such  line  ss  the  boondaiy  of  the 
Bajab's  estate,  throwing  npm  him  the  onus  of  prov- 
ing his  claim  lo  say  portion  north  of  that  line,  ww 
held  to  be  arbitrary  and  anouialou'.  If  such  pro- 
ceedings were  adopted  under  cl.  13,  •.  G,  Bagul^oi 
IX  of  1826,  they  were  whollj  irregular,  and  Oxe 
irregularity  can  be  no  gronad  for  exdu^ng  the 
Court  fn,m  eiamluing  them.  When  a  man  is  fonnd 
eiercliing,  on  both  sides  of  a  boundary  line,  without 
objection,  rights  of  ownership  or  IncLrpornJ  rights^ 
and  when  it  is  not  shown  that  there  i>  any  other 
owner  of  the  soil,  or  that  any  objeddon  to  the  eierdse 
of  socb  lights  was  made  during  a  long  oovuis  of 
years,  his  acts  cannot  be  treated  as  the  encroachment* 
of  a  wrong-doer.  Per  Fhbab,  J.— Where  acta  of 
nser  illustrste  all  the  modes  ot  enjoyment  of  which  a 
diipnted  property  can  reasanably  be  aipected  to  be 
capable,  it  oan  be  rightly  attributed  to  proprietorship 
of  the  tract  np-in  which  they  were  eierciied> 
OoTBBnuirr  r.  Bajkubef  SiveE 
[8  W.  B,  348  i  and  on  ftppool,  8  W.  B.,  498 
9.   ' DlBputed  boundarr— Atrrsjr— 

Suit  for  land  from  letiee  <if  adjoining  moutaA. — 
In  a  suit  by  the  lessee  of  a  moaiah  to  reoover  peases- 
dun  of  a  piece  of  laud  from  a  lewee  of  an  adjuining 
moniah,  both  making  title  under  one  ntnindar,  where 
a  lUTvey  had  Iftkeo  place  at  a  time  when  both  mosnln 
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BOJTNIiABY—eonelaiUd. 

to  «Uch  MsmctiTelj  (he  laud  wu  cluiiied  u  bdotu- 

ing  Here  in  bJi  poaMMion,  Knd  when  neitber  of  tEs 
leun  were  in  exiatenoe, — Stld  that  the  buU  UitdIthI 
■imply  a  qantion  of  bouuduy,  and  what  wai  to  be 
uoeitained  wai  to  which  moDuJi  the  land  in  diipute 
wat  foniid  to  beluog  at  the  time  of  the  lurrej. 
AxuBBi  Hisuii  e.  QoBJirP  Paitdkt 

[16  W.  B..  85 

S.  QoMtUm  of  botmdiLry— £(»'• 

danet  to  eatet  of  iitpmtti  }io¥ii^,arg — OoKt  pro- 
inodi.— In  qneationB  of  bouodarv,  ccpedally  where 
thediTidiiui  une  iu  ^pnte  mns  through  waste  landi 
wUch  have  not  been  the  rabject  of  deflaite  poMeanon, 
tlie  rnle  ai  to  the  burden  of  proving  the  afSnna- 
lave  ia  not  applicable.  The  litiganta  are  in  the 
podtion  of  oonnter^laimantii  sod  both  parties 
are  bonnd  to  do  what  thej  can  to  ud  the  Cuurt 
in  aKcrtaining  the  true  line.  LDE&niAJtAnr 
JlSAMB  V.  Jasu  Nath  Deo 

[I.  L  a.  21  Calo..  504 
lb  B.,  31 1.  A.,  88 

^   iVttiy    Cimwiil, 

PraetUt  qf—Seporti  of  J>ep»tif  Colhcfori  at 
leeal  isc«<(i^iifiiHw.~Un]eas  there  be  very  good 
groundi  for  dissenting  and  differing  fn.n  the 
repoits  made  by  the  Depnty  Collectors  Dpon  local  in- 
vesti^tions,  the  Conrts  e^ba  in  India,  and  A  fortiori 
the  Conrta  in  England,  in  dealing  with  bonndary 
qneatlom  ongbt  to  give  great  veight  to  tbem  and  to 
be  gnided  b»  them.  The  Privy  Coancil  will  never 
interfere  witJl  the  finding  of  an  In^an  Court  i>pon  a 
ooestim  of  boundary',  onleu  they  are  clearly  latiiSed 
Uiat  there  has  been  seme  plain  miscarriage  in  the 
oimdiict  oT  decision  of  the  ease  upon  which  they  can 
pnt  their  hands,  and  make  it  the  gionnd  tor  an  order 
teveini^  or  varying  the  decree.  Bav  CIopal  Box 
V.  GoBSOH,  Sir  AST  k  Co, 

[17  W.  B.,  286 :  14  Koora'a  L  A.,  468 

ABWrtalnlng   and  deflnins 


bonndArfea, — The  appeDant  having  obtuued  a  de- 
cree in  16U  declaring  him  entitled  to  erect  bonndary 
pillars  according  to  a  certain  khairah,~irRU  that  it 
was  new  a  work  of  great  difficulty  to  ascertain  and 
define  the  bonndaries,  and  that  the  Conrt  in  executing 
that  decree  was  not  precluded  from  taking  into  conii- 
deration  other  decrees  between  the  same  putiea.not  as 
contradicting  or  sHcrii^  that  khumh.  bat  as  expUn- 
iaa  and  snpporting  the  views  taken  bj  tbe  Coiut  of 
WMt  the  boundaries  itaUy  were  ac«ordii^  to  the 
Unuiak  BurasBO  Kibboeb  Shish  r.  Hyuitl 
BraoH 17W.B.,878 

BBXACH  OF  coimiTioir. 


Bt»  Will— Comnconoir  IS  R  Ik  B.,  1 

[14  B.  lb  B^  eo :  82  W.  B^  877 

UB^lLA^aST 


BBBACH  OF  CONTBAOIF. 

So*  Cisaa  Tsmtat  Aor  xm  ov  II 


8m  Daiuqeb— Hbabcbb  aus  AaBBSBinnn 

op  DaIUOU— BbBACH  OB  CoKTEiOT. 

8tt  Oasis  undkb  Dakaobs— Suna  ku 
I>AXAORa— Bbsaoh  OS  Cohibaoi. 

See  JDBIBBIOTION— Cafbbb  or  JvMMitK- 
noH— Cadbb  OS  Aoiioir— Bbbaob  os 

COXTBAOT. 
Set  CABBfi    DFDBB   LlMITlTrOII  AcT,   1877 

ABTS.  lis,  116  (ie&9,  a.  1,  cm.  9  and  10). 

BBSA.OH  OF  PSACB. 

Dlspnto  likely  to  oaiue — 

Set  Cabbb  nrsBB  PoaBKBEioH,  Oxsbb  oi 


'  Frooesoian  likely  to  oaaaa 


See  Hadbai  Pouob  Act,  e   _ 

[X.  li.  B^  17  ICod.,  87 

BBXACH  OF  TRUST. 

See  Cabbb  dhdeb  Cbiuihai.  Bbbaoe  ov 

Tbcbt. 

See    CABU    inn>BB   CsnuMAL  UlBAFFBO- 

FBiAXioir. 
Set  Ldoution  Aot,  b.  Id 

[I.  Ik  B.,  20  Had.,  888 
Bee  Pabmbbskip  Pboibbvi. 
[18  B.  Ii.  B.,  807,  808  note,  810  note 
See  Tbvbt  .  1  C.  L  B.,  80 

BBBACH  OF  WABBASTY. 

Soe  WAB&ASTr, 


Bet  AocxncFLiOB    L  L,  IL,  14  Bom^  881 

BBITI8H  BDBJECT. 

See  Ettbofzah  BBrcisa  Bitbjbot. 
Bee  Casib  hkdbb  Jcbibsictioh  ov  CBita- 
HAL  CouBi!— EiTBOFBAir  BsiTJSa  Sob* 

; -.-  Offence  oommltted  hy.  In  fbrelgn 

territory- 

See  WSOVaVDL  CONTmillMT. 

[L  U  B„  18  Bom..  7a 
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(    «6   ) 


BROACH      mSCmSBEKBD     XSTATBB 
ACT  (XIV  OF  1877). 

n.  16—"  Suit  "—Afp1ieaUo*for  e«e- 

eutunt  of  daom. — The  term  "itiit"  in  the  lut 
pv««TBph  of  t.  19  of  Act  XT7  o{  1S77  indndn 
applwfttioDi  for  eiecation  of  decree*.  BHtrui  Br- 
OHAS  V.  Bavui  Daii    .    I.  lb  H.,  6  Boin„  446 


— ~ g.     28— Manager     of    Thakoor'e 

estate — Liability  for  ianageifor  aNaetMtsf  in  ax- 
Mttfioii.— The  Brouh  Talukbd&M'  Belief  Act,  XT  of 
1871i  doei  Dotbutheci^niE&nce,  b;  the  CitiI  Conrt, 
of  ■  wiit  to  recoTer  the  ftmonnt  improperly  levied  as 
rent  of  rent-free  Uod,  and  to  obtain  a  dccluatian  that 


Mttte  ii  exempt  from  periotwl  liabilitir  for  uiTthing 
done  b;  him  hoaifldt  pontouit  to  the  Act,  wid  U  nnt 
nibject  to  an  actira  for  dantagea  on  account  of  the 
attachment  of  the  pUntilTi  property.  Abmaii  Salb- 
KUT  V.  COU.B0TOX  op  BsoAoa 

[I.  IJ.  B.,  B  BtRo.,  136 


Ste  ComxAOT — Wahsktsb  CovraxcvB. 

CL  I..  H.,  22  Bom.,  888 

1. Foaltloa  Kid  rights  of  broker 

— Agtmt — Biyht  la  commiitxon — Claim  of 
braktraga  flim  bol\  rendor  and  vtnite — Vtndor 
and  pvrehaitr. — A  broker  li  aniitlad  to  hil  ccmmls- 
do&  if  the  relation  of  bnjer  aad  Beller  ia  really 
hronght  about  b;  him,  although  the  actnsl  tale  hi> 
not  been  effected  by  htm.  A  broker  i<  entitled  to  bis 
oommiarion  vfaere  he  bai  indnced  in  the  vendor  the 
eontracttog  ndnd,  the  irillingneM  to  open  nefiottationi 
npoD  a  Teaaonahle  baiii,  ercn  though  a  change  or 
mo^eation  of  the  term*  of  the  contract  ii  made  by 
the  bnyer  and  seller  irithont  bia  interrentioD.  A 
broker  nied  the  Unnlcipality  of  Bombay  for  broker- 
age In  reipect  of  landi  pnrcbated  by  them.  Held 
that,  if  dniingthe  time  that  the  brokerwM  n^otiat- 
ing  with  the  vendor  the  latter  wm  Induced  to 
ooQtent  to  the  sale,  tt^e  broker  wa*  entitled  to  his 
brokerage.  It  wai  not  material  to  inquire  what 
operated  apan  the  mind  of  the  rendor,  and  whether 
it  wa«  the  adrice  of  friendi,  or  the  knowledge  that 
hil  land  cnuld  be  acquired  onmpalB~Tily,  or  the  per- 
■naaion*  of  the  broker.  It  wu  tnfflcient  to  mpp^rt 
the  broker*!  claim  if  the  vendor'a  acceptance  of  thr 
terms  was  hmueht  abont  dnrinehii  intervenljnn ;  and 
the  fact  that  the  Hnnicipal  O  mmiMinner  stepped  in 
at  the  last  moment,  and  himself  actually  itrufk  the 
bargain,  did  not  deprive  the  broker  of  bis  bn-keragr. 
Primarily  a  broker  is  merely  the  agent  nf  the  party 
by  whom  he  U  originally  employe!  To  make  the 
Ottuc  aide  liaUe  to  pay  bim  bnAsEtge,  it  mnit  be 


BBO  KJUU — eonelwhd. 

shown  that  he  has  been  employed  by  ludi  paltj  to 

act  for  him,  or  tliat  ia  the  ccsArml  he  has  agreed  to 

Eiy     brokerage.      XciaaaAJ.     Coxpobatioii     of 
OMB&T  e.   CCTBBJI   HOMI.     HOTUBU   e.   CtTTBajT 

Hmi  I.  Ii.  B,  SO  Bom.,  124 

2,  ■ Suit  fbr   brokerage  ^CtwtTMf 

i/fected  bg  broker  uol  oarried  out  by  purckattr — 
Quantum  mer%il. — Tbs  pluntjfl  was  employed  by 
the  defendants  as  broker  to  sell  certain  property. 
The  defeodaiitB'  letter,  dated  3rd  January  1886, 
engaging  him  u  broker  stated  as  follows:— "It  is 
uoderstood  that  the  brokerage  will  be  paid  oa  recript 
by  us  of  the  money,  and  that  this  transaction  is  to  be 
completed  within  a  fortnight  from  date."  The 
pldntifl  negotiated  with  one  Fest^nji  Patel  and  lus 
brother,  who  eventually  agreed  to  become  purchasers, 
but  ftipnlsted  for  funr  or  five  moothi  within  whiiA 
to  pay  the  pnrehase-money.  On  the  lit  February 
1S06,  the  defendants  through  the  pluntitt  finally 
closed  the  oontnct  with  the  poTcbascfs,  one  of  the 
terms  of  which  provided  that  RIO.OOO  dianld  be  r^ 
immediately  as  earnest  and  the  balance  (827,000)^ 
the  purcbue-money  to  be  paid  within  tour  month*. 
The  parchasers  were,  however,  unable  to  pay  the 
RlO,C>bOeamest-moDey,andthey  handed  to  the  defen- 
dants three  Bank  of  Bombay  shores  as  security  for 
the  performance  of  the  contract.  One  of  the  purcha- 
sers ihartly  afterwards  died:  the  defendants  appar- 
ently abandoned  the  idea  of  enforcing  the  contract, 
and  at  the  end  of  the  year  they  returned  to  the 
pnrchwer's  family  two  of  the  Bank  of  Bombay 
shares,  having  (as  they  alleged)  sold  the  tUrd  to 
defray  the  expenses  which  th^  had  Incurred  in 
conn«:Uon  with  the  transaction.  The  plaintiff  sued 
to  recover  &1,E00  as  brokerage  from  the  defendants. 
Held  that  nnder  the  circnmstanoet  the  plundff  was 
not  entitled  to  recarer  the  BI,500,  bnt  toUy  to  a 
quanlmm  maruil,  there  being  no  previous  agreement 
Bs  to  the  time  when  the  brokerage  was  to  be  pud ;  and 
that  he  was  only  entitled  to  a  percentage  (G  per  ccsit.) 
en  the  value  of  the  sharee  which  had  been  actually 
received  by  the  defendants.      Part  of  the  bnsineM  fcr 


[L  Ii.  B„  aa  BoDL,  BM 


>S>e  Hisvir  hiw — Ikhkbitutoi — Rphhiit, 

H  iiBg — HuiB  — Nbfbi  w. 

[LI'-^aOaltL,  879 
Sie  Cabsb  nrsBB  Hnrso  LAW — Ixann- 

Avoi — Sfbouj.  Hima  —  Fbhuas— Sib- 


BBOTHBR8  OF  THE  TTAT.-g  BLOOD. 

Sta  Cabis  uhdbb  Hdidu  Law — Ihsbkt- 

ANOB — Spboial    Hbiu — Ualsb Hau 

Blood  Bblationb. 

BUDDHIST  LAW. 

8te  Bdbhibi  Law— Ditoxob, 

[I.  Ii.  Bq  IB  Oalo,  468 


lizcdbyGoOt^Ic 


DI0B8T    OF  CA8B8' 


BUZLDnrQ. 

8tt  ATSAOBtatn — 9VBIHTS  oy  ATTios- 
mtii — BviLDina  urv  Hoirsi  Hati- 
xuu  .        .  I.  Ik  B.,  ai  BomL,  688 

— "  Completion  "  of— 

See  BOUAX  HuniciPU.  Am,  s.  868. 

[L  !•■  B.,  19  Bom.,  S79 

ocoiq;)ied  for  olisrltable  parpoeea. 

See  BoKBAY  McTKioiFAi.  Act,  IBSS,  v. 
143,  144      .    L  L.  B.,  16  Bom.,  S17 

Buiu>nra  ZiBAsB. 

Party  wall.  Liability  for  ooat  of— 

Aareemeut  to  refer  diiputet  lo  ■  ikird  perion — 
^eet  of  ntoh  agreement  on  Ae  right  to  tue— 
Avari  of  tueh  third  pereon  eteential  to  right  of 
aeiian —  SurregoT'e  certificate — Limifaiion — Co- 
eenanl — Sight  to  nte^-Stranver  to  eoneideration— 
Landlord  and  tenant.—Tiie  pl^tift  med  to  ncover 
from  tbe  d^enduit  halt  tlie  cott  of  ft  party  vail. 
The  pUntlfl  and  defendant*  were  leiaeea  of  adjoiii< 
ing  p(ecM  of  land  nnder  agrmmenti  made  betweai 
them  reapeettvely  and  the  Becxrtary  of  State  for 
India  in  Council  aa  leaior.  The  iermi  and  oonditioni 
of  the  two  agreements  were  the  lame.  B;  theae 
agreementa  the  plaintiff  and  defendant  reapectivelj 
agreed  to  bntld  honiea  npon  the  uid  piece*  of  land 
tn  the  manner  therdn  tpeclfled,  and  toe  agreement! 
oontalned  the  two  foUowiDg   dantet :— (1)   "  Tlie 


J  the  coat  and  m^ntenance  of  pait*  wall*  . 
be  decided  b;  the  Oovemment  snTTejor,  wnnie  deci- 
rien  ihall  he  bbffiag  on  both  partle*.*'  In  pnnm^nce 
of  the  i^d  Bgieementa.  the  plaintiff  and  defendanta 
reapectivel?  erected  bnildinge  on  the  lud  piece*  of 
land,  llie  plwntifl  canted  the  northern  wall  of  U> 
bnil^g  to  be  bui]t  at  a  party  wall,  and  it  waa  Died 
by  the  defendant*  aa  the  Mmtheni  wall  of  the  bnildlng, 
erected  by  them.  The  defendant*  paid  the  boilder, 
who  WW  employed  by  the  pMntiff,  a  mm  of  R700  on 
acoount  of  the  coat  of  erecting  the  part;  wall,  bnt 
the  reit  of  the  coat  wai  defrayed  by  the  plalntift. 
The  ^y  waU  wa*  completed  in  November  1871, 
bnt,  IB  con*e<jnence  of  iU*pntet  which  arose  between 
the  [didntiff  and  the  building  contractor,  the  som 
payable  to  the  Utter  wa*  not  ascertained  f<*-  aome 
year*.  !□  March  18'9  the  pl^ntiff  cansed  the  party 
w»ll  to  be  nieainred  by  a  gnrveyor,  and  on  the  7th 
Jnne  1679  demanded  from  the  def endan  t*  payment 
of  half  the  coat  The  defendants,  bnwever,  Ruling  to 
pay  th'  mm  demanded,  the  plaintiff,  after  notice  to 
the  defendants,  earned  the  cost  of  the  mid  party  wall 
to  he  ascertataed  by  the  Ooremment  anrreynr,  whi  by 
a  certificate,  dated  the  asth  Pebmary  1882,  certifled 
that  the  share  of  the  orat  to  be  borne  by  the 
defendant*  fnr  the  Bud  party  wall  wa*  B  '.SSt.  The 
plaintiff  in  thi*  actinn  *onght  tt  recover  this  mm  frrm 
the  defendant*  min'isthe  H700  which,  a*  aboTCstated, 
the  defoidant*  had  already  paid,  and  for  whtcb  the 
plalntIS  gave  them  cre^t.  The  defendant*  tn  their 
writtoi  statonent  alleged  that  the  party  wall  had 
been  partly  bnilt  with  materials  supplied  by  them,  and 


BXJTUyOHa  UHASB—eonclwUi. 

that  in  the  year  1870  they  had  adjnsted  accounts  with 
the  pluntiff  in  respect  of  the  said  materials  and 
the  eaid  party  wall,  and  it  waa  then  agreed  that  the 
Bum  of  B700  p^d  by  the  defendants  ihonld  be  treated 
as  a  final  lettlecaent.  They  aim  altered  (hat  the 
plMntiff  had  settled  diipntes  with  the  bnilding 
rnntractor*,  and  had  only  paid  them  three  anna*  La 
the  rupee  on  the  amonnt  of  their  cldm  in  fall  *ati** 
faction  ;  the  defendants  pleaded  that  they  ought  not 
to  he  chained  with  more  than  their  dne  proportian 
of  mch  r^uced  nmoant.  It  wa*  farther  contended 
for  the  defendants  that  their  obligation  to  pay  half 
the  cntt  of  the  party  wall  existed  independently  of 
the  arrangement  between  them  and  the  plaintiff  te 
refer  the  matter  to  the  Qoremment  tarveyor  i  that 
tMi  latter  coTSnant  was  only  collateral,  and  did  not 
interfere  with  the  plaintifT*  right  ts  me  tihe 
defendant*  for  their  half  share  of  the  cott  ;  Ihat 
the  pUntifTs  canae  of  actinn  in  this  ^^speet  ante  on 
the  IBth  October  1878,  wben  the  contractor's  cliim 
wat  finally  settled,  and  that  this  mit  not  having 
been  bnmght  for  more  than  three  years  after  that 
date,  it  wa*  barred  by  limitation.  Held  that  the 
mIt  wa*  not  harred.  There  was  no  right  of  action 
independtntly  of  the  ralnation  and  award  of  the 
Ooremment  sarveyor.  Here  was  no  separate  cove- 
oant  to  pay  compe)i*Btion  to  which  the  covenant 
for  reference  to  the  Govemment  *iirveyor  conid 
be  collateral  The  rights  of  the  parties  were  defined 
by  the  contracts,  and  under  thpse  eadi  lessee  might 
have  the  bmeflt  of  a  party  wall  on  such  terms,  and 
□0  others,  at  he  on  hi*  part  mbmitt«d  to.  Payment 
of  a  ihare  of  the  ocrt  wa*  net  one  of  these  term* 
:cept  In  so  far  as  each  lessee,  if  a  dispute  arose,  i 


eipllcitoeas  to  a  right  already  fully  mbslsting.  It  was 
essential  to  the  right  itself,  and,  nntil  it  waa  made,  no 
caussof  action  for  the  moirty  of  the  cost  arvse.  Where, 
in  lease*  granted  b.v  one  leaaor  to  aevenl  lessees 
taking  rites  for  buildings  intended  to  be  eontignons 
and  ^  form  one  hlcck  or  group  in  mutual  relation, 
there  is  a  common  covenant  which  la  an  inducement 
to  the  lessee  to  iahe  the  lease,  and  which  he  mutt  know 
i*  equally  an  indacement  to  hia  ndghbonr  tt>  uike 
his  lease,  ndtber  can  be  called  a  stranger  to  the  con- 
sideration. Each  may  be  re«rarded  as  an  egnitable 
asngnee  of  the  covenants  which  the  lessor  made  for 
tiia  benefit  as  lessee.  Each,  consequently,  has  an 
equitablerlght  to  enforce  ag^ at  the  other  the  obliga- 
tion ttipnl^ed  for  in  bia  intereat,  and  aerving  as  a 
part  of  bis  Indacement  (aa  the  other  knew)  to  the 
contract  Cootbbji  Litssha  v.  Bhinji  GisDaAB 
[I.  L.  B,  6  Bom..  688 
See  CoTiut  Lussha  v.  Hobabji  Prvji 

[L  I..  B..  S  Bom.,  188 

BDiLBTira    oir    uhtd    wrraowr 

TITLE. 

Bight     of    psmon   bmidlng    to 

eomp'>naatloii— BoM^JIds  helief  of  title.^-'Vnxm 
a  man  bnUdtonland  belonging  to  another,  he  will  not. 


bnildinga,  unlet*  tl 


iizoabyGoo(^Ie 


(  '■ 


) 


mOBST  OF  CifiKS. 


BDiunrQ     oir    laitd    'wrrHoirT 

Tl'l'L^—eon'lKiiul. 
in  grod  f>itli,  believing  tbe  Und  tn  be  hii  own.  finni 
Madhub  Dot  t.  Eamjoy  Bokh,  1  B.  L.  R.,  A.  C,  213, 
Soma  V.  Jan  Mahomed,  B  B.  L.  R.,  A.  C  18, 
Brono  Moi/e  Delta  y.  Soomoo'inee  Kaat  Banery'ee, 
17  W.  S.,  467,  »n(3  Bnnee  MatHnh  Banerjee  v.  Jai 
Zrithua  Moatevee,  7  B.  L.  B..  152  .-  12  W.  R.,  495. 
FvBuvs  Au  Khak  r.  Aea  Ali  Hihomis 

[8  C.  Ii.  H.,  194 

£*«  WasisooxjiAs  v.  Gokak  Aebttb 

[36  w.  B.,  aoc 

■BULLDIKO  KBECTED  BY  ADJOIN  INQ 


■ Ijlabllit;  of  adjoining  ownen  for 

OostB  of  party  waJl^Asreemenit  for  i«iWi'jy — 
Decinon  of  Oo'enuntnl  nu-reyor  node  Ji»al  i»  eate 
of  ditpuU—Btght  of  ntii— Bight  of  one  otrner 
ertr  porlioH  of  parti/  vail  not  tue'i  or  hnili  on  hg 
Via  other,— V-ader  gepante  ftgrwmeots  mide  by  them 
respectively  nith  G>  iTemmeDt,  tbe  plwitiff  and  defen- 
dant held  adjiinii^  plots  "f  Uod  tor  bnildiiif-.  The 
dgreemetita  contained  the  lune  tenns  and  itipnlati^ni, 
among  which  were  the  f  llnwing : — "  (a)  The  bnlldinpa 
to  be  ointinunng,  with  party  walls  eommnn  to  boUi 
adjcdnlng  'brtatn.  (i)  All  diipvte*  r^ardinB  the  orit 
and  m^nteoaaee  of  party  wall*  to  be  derided  by  the 
QoTeniment  mTveyor,  wb  ae  deddnn  ihall  be  binding 
on  both  paiiiea."  The  plaintlfF  cmpl'-yed  a  contractor 
to  erect  ahmue  npan  hispirt  of  land.  Thebonie  waa 
completed  in  1670,  tbe  north  wall  of  which  wai  built 
ai  a  party  wall  in  pnrsuaooe  of  the  condition  contiuned 
[n  the  agreement  with  Oovemment.  Dispntei  mbie- 
qnently  amM  between  the  pbuntiS  and  his  contractnr, 
which  wtre  not  tettled  nntil  the  26th  Angntt  1S78,  on 
wUeh  date  the  pUIntifl!  paid  the  cnntnctnr  a  anm  of 
B«),51.'>-4-ll,  which  inrlnded  the  erst  of  Hie  party 
wall.  After  tiw  plaiatfff'B  binse  bad  been  enmpleted, 
tbe  defendant  boUt  hia  bmse  npna  tbe  adjoining  land, 
and  in  so  d<1ng  he  need  a  largp  portion  of  the  party 
wall  aa  the  snatheni  wall  <i  his  h'lose.  He  paid  the 
iJaintiff  half  tbe  ooet  o'f  the  pirtinn  so  used  by  him. 
Tlie  rear  p-rtion  of  tbe  said  wall  was  not  naed  by  tbe 
defendant,  ai  his  h  nte  daA  not  extend  n  ttXta  the  rear 
aa  the  house  of  the  pUntiff.  The  pUntUt  demanded 
payment  of  halt  tbe  cost  of  that  psiit  of  tbe  wall  not 
naed  by  the  defendants,  bnt  the  defendants  refnsed  to 
pay.  The  pluntiB  then  claimed  that  part  of  the  wall 
as  his  own  p^'p«rty,  and  pr^  ceeded  to  rpen  windows  in 
it.  The  defendants  objected.  The  plaintiff  nbse- 
qnently  filed  the  present  snit,  cUimin);  fn  m  the  def en- 
oantspaymentof half thecoatof theaaidp  rtionofthe 
wall  n- 1  used  by  the  defendaal*,  and.  In  the  event  of 
•nch  payment  not  bdng  awarded,  he  prayed  for  a 
deelamtiun  that  be  was  the  erle  owner  of  the  said 
p  rtioQ  of  tba  wall,  and  for  an  injaoctinn  restraining 
the  defendants  frm  &tnrbinp  hltn  in  the  sr-le  enji^y- 
ment  thereof.  Tbe  br'-tber  (Khstav  Loddha)  of  the 
first  defendant  was  origin»11y  made  the  second  defen- 
dant (if  the  suit.  He,  hnwerer,  disclaimed  all  interest 
in  the  premises,  and  it  appeared  that  in  1876  the  first 


daofswifa.  £eaecbu  accordingly  was  made  the  second 


defendant  In  tbe  pkce  of  Khat«v  Lnddha.    B-th  the 
def  endante  pleaded  limitati  n,  and  denied  thrlr  liability 
t  ■  pay  any  part  of  the  c  st  i.f  that  part    f  the  ndl 
which  they  did  not  nsp.     The  first  defendant  fnrtber 
slleged  that  he  had  pud  the  wbule  est  «f  the  f'^nda- 
ti  in  and  other  parts  of  the  said  wall,  and  claimed  to 
set  off  this  payment  against  tbe  claim  of  the  plaiotiJL 
At  tbe  original  bearing,  Soott,  J.,  held  (1)  that  tbs 
part  of  tbe  wall  in  diapate,  althmgh  not  naed  by  ths 
defraidants,  was  a  party  wall,  having  regard  to  the 
terms  of  the  agreement  nnder  which  the  Mid  wall  was 
erected ;  (2)  that  Eeaserbai  was  liable,  (i)ually  with  the 
first  defendant,  to  pay  fir  this  part  of  the  wall,  having 
purchased  tbe  property  snbject  to  the  terms  of  the 
original  agreement  of  which  she  presumably  had  no- 
tice ;  (S)  that  the  snit  was  not  barred,  bnt  that  thel« 
was  no  ri^bt  of  action  fur  the  erst  of  the  party  (nil 
Independently  of  the  award  of  the  Governmeni  snr- 
vey  r.  tn  wb-  se  drcin  n  lay  all  disputes  oa  to  snch 
cost ;  and  that,  nntil  bis  decisi  n  was  given,  there  was 
no  c-iniplete  cause  of  action.     Soott,  J.,  accordingly, 
on  lltb  December  1882,  decreed  that  the  defoidante 
were  aeverally  liable  to  pay  the  half  of  whatever  sum 
the  GovBmmcnt  surveyor  m^ht  certih  ti  be  dne  for 
theci'st  of  tbe  diepated  port  of  the  said  wall,  and  that 
tbe  defendants  were  entitled  to  set  ofF.  in  the  calcnla- 
tioQ  of  what  waa  due  fr'  m  then,  the  cist  of  ao)  work 
or  materials  which  the  Qoverament  surveyor  mitiht 
find  had  been  enntribnted  by  tbe  Brst  defendant.    The 
case  was  thereupon  adj'  nmed,  in  order  that  tbe  certi- 
ficate of  tbe  Ooremment  surveyor  might  be  obtained. 
The  Oovemment  enrreyor  subsequently  gave  his  certi- 
ficate ss  to  the  cost  of  the  unused  p^rti^n  of  the  said 
wall,  but  stated  that  on  the  evidence  before  him  he  was 
unable  tii  decide  as  to  the  ownership  of  tbe  foundationa, 
etc.,  of  the  wall.  The  c»m  came  ooapun  befire  800TT, 
J,,  whn  decided  to  take  eridcnce  on  the  polnta  left  un- 
determined by  the  Onvemment  surveyor.     witne«ea 
were  accordingly  examined,  and  cm  11th  December  18S3 
the  Court  dinllowed  the  defendant's  cMm  of  set-off  and 
gave  judgmoit  for  tbe  pluotifl  for  half  the  snm  certt 
fied  by  the  Oovemmeat  surveyor  as  the  cost  of  the  dis- 
puted part  of  the  wall.    The  defenduita  appealed. 
Seld  that,  havinj;  regard  to  the  terms  of  the  agrec- 
ments  under  which  the  plaintiff  and  defendants  re- 
ipectivelj-  held  their  property,  tbe  Court  was  not 
cmpetrait  to  determine  the  questinn  of  the  defendant's 
•ct>off  or  the  oUier  points  raised  by  the  pleadings. 
These  were  matten  to  be  decided'by  the  Government 
surveyor,  wh-se  certificate  was  a  ooniUtion  precedent 
to  tbe  phuntifpB  right  to  sue  and  upon  which  the  Court 
might  give  jnd^enL      SeH,  ali',  that  the  {jaintiff 
Wat  not  entitled  to  use  the  p"rtii>n  of  the  wall  not 
occupied  by  the  defeodanti  in  any  way  except  ae  a 
party  wall.     It  was  erected  under  tbe  agreement  as  a 
party  wall,  and  that  it  should  be  used  for  a  purpose  in- 
consistent witbtheideaof  its  beingaparty  wall  would 
be  opprsed  to  the  tme  intention  of  tbe  partie*  to  tbe 
agreement,  whether  Oovemment  or  the  lesaeea.     The 
pl'iintiff  was  not  entitled  to  the  full  right  of  ownet- 
ibipover  it,  aa  if  it  hadbeeabuiltonbisowugnnnd: 
the  denlaiation  and  injnnetaon  aaked  for,  therefore, 
were  refused.    CorxBii  Luddha  r.  Ho&isji  Puwja 
[I.  lb  B.,  8  Bmo.,  188 
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DiaiSI  OV  CAfiXS. 


<  «a  ) 


Sge  CooTKBJI  LuDSBA  r.  Baun  Qibdh&k 

[I.  li.  B^  e  Bom.,  698 
BCtXJ)JXl(36. 

Zirootlon  of— 

Sm  C&ibs  vxjtxn  AoQimBOBiicB. 

(X  Ii.  B.,  1  AU.,  8a 

8u  BoHBAT    DiantioT   HmncirAi.  Aot, 

1878,1.88     .    LZlB.,  18Boiii.,B47 

[I.I..B,10Bom.,87 

1 1..  Bq  31  Bom.,  187 

Sm    Boxut   Suxtxt  am  BvmxKgm: 

Act,  iBOe,  (M.  SG,  tf— BKroniux  ai 

Jom  FsopxBiy. 

[LI^B,lBom.,a68 
Bm  C04E1SKBC— EnoncBiiT  ov  Jontr 

FBoriBTs— EBBonon  or  BiTiLDiiraa. 
5«a  iHPBommrcB    .       96  W.  B.,  906 
P  C.  Ii.  B.,  IM 

Sm  CAIU  mfSKB  IiAITDIOSD  ATO  Tbhabt 

,  — AsFSKimnt  01  CoiTDtnoKS  o»  Tin- 
Ajstjx — BucmoN  ot  Bi7iij>ni98. 

8te  Cahb  ttitdkb  LAjmLOBD  aitd  TraAsr 
— BmsDias  ov  Lahs— Bisht  to  xx> 
M on,  AND  CovniniATiox  vox,  Iupboti- 


8m  MuoHm    .    Z.  lb  B.,  8  O&le.,  S73 
Bit    PoaaiBBioR,   Ospbb   ot   Cbivinal 

COVSI   Afl     TO— ClBBB    WKtOH   Haoib- 
T&ATI  OAX  DBdDB  Afl  TO  POBBBBBlOir. 

p:.  I..  B.,  8  Oalo.,  6ra 
X  L.  B.,  7  Had,,  460 

Bepolrof— 

See  UASBAa    Dunuoi    UmnoiPAxnTBB 
Aoi,  s.  179    .    J.  Ih  B.,  19  Uad,,  S41 


—Bight  to  rsmoral  of — 


Sae     CaBBB     TTHVaB     Co-BHABIBS— ESBO- 

xioif    ov   BiTiLiiiKsa — Skjoyxmxh   oi 

JOIBT  PBOnSTT. 

See  Cabib  dkdbb  Lavdlosd  ahd  Tbh- 
AST— Bunsnas  on  Laiis,  Bioht  to 
wnoTB,  ABU  CoicpBirsATioii  bob,  Im- 

TBOTBVflSTB. 

See  CABB3  msBB  FsBSOBiETioir— Easb- 
MBBTS — Lio-bt  abd  Aib, 

BOLAHAB,  OTFtCB  07— 

ITatare  of  ofQoe— Power  o/  tamindar 

to  ditmite  oMeer. — He  offiM  of  A  balshAr  !■  «o  office 
hdd  odIj  daring  the  aunbidu'a  pleware,  and  the 
p«non  holding  inch  ad  office  !■  remoTCable  by  the 
tunindAT.    Spinxi  Ehait  o.  Odpia    .  9  Agra,  140 

BUIX. 

Deflnltdon  of — 

Set  Pbhai^  CoiiB,  B.  420. 

[I. LB., 99  dale., 467 


BUZOi— ooHcIwiitil. 

set  at  large  In  aooordanoe  with  Hindu 

raUgloaB  oaage. 

See  Bbusioh,  Otbbvobb  bblathts  to. 

[I.  L.  B.,  17  Calo.,  869 
See  Thbfe        .    L  L.  B,  17  Oalo.,  869 

BUJSKUB,  BIOHT  OF— 


Froprietorhip   on   tlio    aoU.— Hie 

Tight  of  bonkoj  (&  right  of  cnttiog  wood)  1b  &  right 
Indicadre  of  a  colahi  dominion  over  the  mL  Sbbla- 

BUBS  SiFO  V.  HOHBBKtlS  SnTSE 

[8  W.  B.,  P.  G,  18 :  10  Hoore'a  L  A.,  81 
BTTBIAIi-aBOUin). 


Prohibiting  Tue  of— 

See    CALoinTFA     HmnoiPAi,  CoiqolisA' 
TION  AOT,  8.  S81. 

[L  Ii.  B.,  36  Calc  499 
ac.W.zr.,146 


See  EbUOIOH,  OTraBOBB  K 

[L  Ih  B.,  18  AU.,  886 

BUBMA  CIVIL  CCDBTB  ACQ?  (JLVU  OF 
1876). 

See  Appbax  nc  Cbtkiiias  Cabbb— Aora— 

BimiCA  COTTBTB  AOT. 

fC- 1"  ^  4  Oalo^  887 


B.  4 — BudiKitt  lam   of  marriage  i% 

Briiifk  B«rBta— JTt/Vi  claim  •pom  hutbaad  for 
maitUenanae. — By  tlu  BnddMgt  law  of  maniage,  aa 
admiiuatered  in  the  Cooiti  of  BriHih  Barma,  it  b  the 
duty  of  the  hnabttnd  to  provide  rabniitetiee  for  hli 
wife  and  to  fomith  het  with  roitable  clothei  and 
oruAmoitB.  If  he  f^B  to  do  so,  he  it  liable  to  pay 
debtB  oDBtntcted  by  her  for  nfcesmriei;  bnt  it  Ap- 
pwia  that  tldit  law  wonld  not  be  applicable  whoe 
■he  ItM  rofBcient  mmii  of  her  own.  No  antlurily 
ha*  been  foond  for  n^pg  thaii,  where  the  wife  haa 
maint^aed  heiMlt,  the  can  loe  her  hmband  fee 
maintenftnce  tor  the  period  dnring  which  she  haa 
done  ao.  A  wife  married  acoording  to  Bormeae 
right*  and  cnitomi  cliUmed  from  her  hnsbaiid,  in  a 
Court  in  Britiah  Burma,  a  c«rt^  mm  for  her  ez- 
penHt  of  neceNariei  and  living  for  a  part  period 
dorina  wHch  ihe  had  nauntained  heratlt  Seld 
thatWJ  was  a  qneition  "  rwarding  marriage  "  within 
the  meaning  of  the  Burma  Oonrta  Act,  XTJI  of  167G, 
1. 4^  and  that,  therefore,  the  Baddhiit  law  f<aiued  the 
role  of  dedflion.  The  law,  a*  itated  aboTe,  waa  acc«rd> 
higly  ap[dlcable.  Semile—tbti  if  thi*  had  bem  a 
case  in  which,  by  the  above  Act,  a  Court  woold  have 
had  to  act  acoordrng  to  the  rule  of  loBttce,  equity,  tud 
good  ouMMoieek  thera  would  imve  beea  no  groniid  for 
SI 


lizcdbyGoOt^Ic 


DiaaST  OV  CASKS. 


mmed  ptnou.    Uona  Hvoon  Hiiw  n.  Mah 
Hpwah         ,  .    L  Ii.  B.,  10  OftlOq  TT7 

[L.  B,  U  I.  A.,  109 
■  B.  87 — Limiialio»for  Mcond  app$al*. — 
A  MGond  Kppol  under  i.  27  of  the  Burttu  Ccnrti  Act 
ti  luA  nibi«it  to  tlie  limiiijioii  of  time  pmcribed  for 
an  KPg^  to  k  High  Court  under  Uie  Lbnttatioii  Act 
of  IB^.    Uaboxzd  Eobbsik  c.  Imnnnr 

[L  Ii.  B.,  10  COO,  946 


wmOB    Apful  LIBB  OB  KOV— TA£UA- 
TI0S0>APPU£. 

[I.  Ik  IL.  24  Oale.,  80 


of     Bongugal 

rifillt—Apptalfiom  dMrt*  qffyeordtr  o/Mai^oon 
—Civil  Proetdurt  Codt  (AetXIVoflSW),  i.  SM.— 
13m  ptdtSm  ta  t.  4A  of  the  Bamu  Coaitt  Act  uammti 
to  ui  espNM  deeUnUon  tbit  It  ii  a  eonditloii  pre- 
cedent to  the  light  of  appeal  brim  the  Seoorder'i 
Covrtt  that  the  rait  ihall  be  one  wUch  hu  an  ammmt 
or  value  e^pable  of  bttiig  ittdioated  in  noiieyf  and 
that  that  amount  or  nine  mnit  bll  within  cert^n 
•pecified  limita.  A  niit  for  the  tMtitntton  of  coa- 
jngal  rights  ii  incapable  of  being  valued,  and  no 
motl,  thetefare,  In  ench  a  rait  will  lie  under  Qie 
Bimiia  Conrti  Act  tram  a  declnon  of  the  Beeordar 
of  Baogoon.    QoUU  Tt^inft;.  „.  Fatiua  Bibi 

[X.  I4  B^  IS  Cale.,  S8S 

% andcSB— C*rtt(tMf«q/a(f- 

mi»i*tratitm-~J/i  XL  of  185S.  t.  98— Appeal  mtlar 
.iof  2X  o/fses.— The  appeal  gireck  b;  i.  38  of  Act  XL 
of  1BG8  !■  nbjeet  to  the  oidinarji  law  of  apMal  bid 
down  In  the  Bnrma  Cooit*  Act.  No  appoO,  there- 
fore, win  lie  from  an  order  refn^ng  an  application  for 
'.  the  iMua  of  a  certificate  of  admimirtratiaD  nnder  Act 
XL  of  18SS,  It  being  impouibla  to  place  an;  specific 
money  valnaUim  on  incli  an  appltcatioa.  Ik  THb 
lUxiiB  OP  TMM  pnnioH  o>  Huua  Asrai 

[L  Ii.  B.,  14  Oale.,  801 
—  and  •,  07— Cim!  Procwimv 


tim  Court  of  tiie  Beecnda  of  Bangoon  to  the 
Oonit  kaaappeal  wilder  the  CtrilFroeednieCodft  and 
■nit  be  MadB-wilUn  the  Ubh  preMribed  by  ait.  1C6, 
■dklloftheUndtatiDnAet.  AoA  Mahovid  Bava- 
DAnnCoanr  .    1. 1^ B,  18 Calo., SSI 

BOBIU.  00UBT8  ACT  (XI  OF  1680). 

a.  i—Trmufor  of  Troptrts  Aet  (IV 

of  aSDJ.t,  76- /tutiee,  equity,  ffood  eo%teienct.— 
&at  an  aeodnut  ihonld  bare  been  taken  bctwem 
mortKikgoT  and  mortgagee  in  pouei^on  coneiiteittl; 
with  tb»  direction  In  i.  76  of  the  Tranifer  of  Fro- 
party  Ae^  USa,  lain  accordance  with  the  "initlce, 
eqini^i  and  good  ooMdence  "  isqidred  to  be  admlnii- 
t««dby  k4of  tbeLwwBiirma  Coorti  Act,  1889. 
EAunHDisnie.Nsi'ZAH  .    L  Zh  B.,  SB  Cftlo,  1 


BUBMA    COUBXS    ACT  (XI    OV   1880) 

—eomoluitd, 

B.40. 

Sae  A?FB1L  TO  FbITY  COUITOII^— CaSSB  Ta 
-WmiSR  AXIXLL  LIBS  OB  HOT — Vauta- 
XIOH  oi  Apfxal, 

[I.  L.  B.,  84  Oalo.,  80 

Stt  BlOOBOBB  OP  BaNOOOK. 

ex. LB., 85  Oslo,  488 
W.  60  and  89. 


BDB3CB1HB  ItA'W—-DIVOBOB. 

■ Bucman  Boddhlats,   Law  aa  to 

DlToroo  among— ifMiand  awj  wift—Bmldkitf 
Lan—Diatmaihati,  Authority  of—Umm  Kyag, 
AiMorUg  of—Detertion — Proetjmrt. — In  a  nut 
for  diforee  inititoted  by  a  Barman  hnehand  on  the 
gioBnd'tliBtUi  wife  had  dM«Mlum  fi 


wife  pleaded  in  defence  that  the  abore  gi 
nnder  BnddUit  Law,  no  gnnmd  fbr  a  oItdfob,  ana 
further  pleaded  the  cond^  of  the  petitlonei  ai  a 
jnatifiMOon  for  her  refntal  te  oohi^  with  Mm. 
No  Adrian  at  property  had  tdton  plaee  between 
hniband'Bod  wiu.  Stld,  npon  a  tefereniie  to  the 
Hlgli  CoBit,  tjiat  np(H)  the  law  ai  administered 
among  Bnddhiite  the  pftitianer  wni  not  entitled  to  a 
dirorcei  Jl  the  pWntifl  In  a  ndt  for  dlToree 
goTerned  by  (Im  abore  law  <atab1iAea  any  of  the 
gmnndt  wUch  the  Dhammathate  recoenice  a«  good 
eroondttbr  ad(rDK!e,hewOI  be  entitled  to  a  dlTorce. 
The  Dhamntatbata  omtemplate  gronnde  jnitifying  a 
divorce  other  thaa  tluae  meirtinned  in  the  jndgmmt 
of  the  Special  Conrt  b  Nya  Nvit  J.  Mi  Su  Ma,  vit^ 
other  than  matricide  pairidde,  kUluig,  ateallng, 
■bedding  the  blood  of  a  Baddha,  rahan,  hereay,  and 
adultery.  A  deaertton  properly  to-called,  by  the 
wife  h  a  good  gimmd  for  ohtvee  by  t^e  huband, 
pnMdDd  thai  ^nitng  the  period  of  one  year  ^«Mribed 
by  the  Mi»n  Xyay  (bk.  T,  di.  17)  tlie  hotband  hai 
not  (applied  anything  to  the  wife.  Soita  for  divorce 
betwwD  Banaaa  BMdyite,  bdng  tnita  of  a  dril 
nature  not  govened  by  the  In^an  Divivce  Act, 
ahonld  be  oommeneed  by  a  plaint  and  not  by  a  prti- 
tion.  The  dedrion  <lt  lie  Bpedal  Cenit  in  ISTga  Sim 
y,  9ft  Su  Ma  obaerved  npon.  Pauaget  In  the  Mnm 
Zyoy  Dhunmafhat  cited  and  oommented  nptai. 
Hoirm  Tbo  Mm  v.  Has  Htas 
[LI..B.,l»0alfl.,488 

BtJBznzFa  afiAT. 

Set  NuTSAirciB— Uhdbb   CBnaFAi  Pbo- 
tODUsa  CosB  I,  L.  B.,  85  Oalo.,  4M 

BWSOUXR'B  I1ICBN8S. 

Be*   Uassap   DimtoB   KuniiiiPAUnw 
Aog^B.U8   .    I.Z..B^10]CacL.U8 
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DIOBST  OF  CASBS. 


(    900    ) 


-  Vftlldlt;  of— 


Stt  BU9Aii  UuBioiFUi  Act,  187S,  a.  nn. 
a  !••  B..  21  Oalo^  887 
S«4  BoxuT  HuHToiPiO.  Am.  1686. 

[Z.  Zb  B.,  Sa  Bonu,  B60 
See  HiSBU  HiSBOVB  TBrar  Act,  •.  TO. 

[L  Zi.  &.,  aa  Mad.,  684 
fin  S,-W.  P.  AHS  Ooiii  HimoiPALrmB 
Aoi,a.66        .    LIi.IL,18AlL,73S 
BTS-ItAWa 

&«  CiLODTU  Hcnncmjx  CovBOEmiTioH 
Act,  B.  112  .    Z.  Ii,  XL,  80  Calo.,  60S 
St»  Calodtta  MviaoiPAii  Act,  1863. 

[Bonrks,  O.  O.,  418 
Stt  VUKU  TowHH  InTfiommn  Act, 
f.ieG      .  .    8]C«d.,Ap.,8 

-  of  Bombajr  Fort  Tnut. 


BangtlAotVloflBeS. 

Z,  '  Obstmotlon— £y«-I«w    7— 

CimvMJM    0/    otnwr    of   btuar  far   ptrmMiitg 


SODvlction  owy  be  fiutdiMd  u^oit  him  under  Bengal 
Aflt  Tt  <rf  isn,  bve-tev  7.  Iir  m  iuttib  ov  ths 
Jvmoit  01  tat  PBAin  witrb  Tom  or  Calodtu 
«.  Bjou  Lau  Sux    .       ,  Bonrbe,  O.  O^  41S 


JM^Mitilt  of  •^.— In  CMet  <*  obrtraetba  V&, 
Omut  win  bold  that  th*  viwdt  "hud^  w»Qa,  gtitt- 
w»yh  or  other  tbonngUuM,"  rnnrt  be  rBrtrictrifo 

.t  _  _ .  ^^^^  „j,  which  the  pnblio.  by  conient 

«  of  the  owner,  enjoy  the  right  of  ptudng 
—  ■  , — hg  for  m&rkst  pnrpowi.  Ik  bb  thi 
JranoM  o»  9SB  Pbaob  Km  THi  Tomr  of  CiL- 

OCITA  D.  MAHAUjraa  01  BcrBsWAH 

[1  iQd.  Jnr^  IT.  8.,  lOS 

BB.  161,  ne,  829,  ud  ma—Liabi- 

lUg  of  Juttieai  for  eompeatatiam  for  damage  «• 
matitig  uieen,  ttc^ltBgliytmee—AtivMiU  of 
damagtt—Writ  of  aMdMtiM.— By  t.  151,  Bene»l 
Act  VT  of  1883,  tb«  Jnrtioei  we  empowered  hi 
naUng  any  main  oi  wwen  for  the  tohuge  of 
(UoDttk,  "to  awry  nieh  tewen  thnniRh,  terom, 
or  nodw  any  rirMt,  or  uy  plwe  laid  out  u,  or 
lotaided  for,  &  ttoert,  or  any  collar  or  ranlt  which 
may  be  under  any  of  the  itreett,  ud  {after  reann- 
abb  uoUce  tn  wrUiitg  hi  that  bdidf)  into,  throngli, 
r»  ud*  any  enoloMd  er  other  hmd  whatioovsr, 
■Mteg  Ha  o«aip«natkii  for  any  duaage  done 


CAIiOnVTA  MUmOZFAIi  ACTS  (TZ  OT 
1868  Ain>  IV  OT  187e)-oo.ff<HM<I. 

thereby ;  and  If  any  dispnte  shall  ariee  toncUog  the 
amonnt  or  appr>ittonmeii  of  sacb  compeniation,  the 
■ame  ehall  be  uttlod  in  the  manner  her^nafter 
provided  for  the  »ettlanent  of  dispatee  respeothag 
damagn  and  eipeniee."  B.  336  praridea  that  "in 
«U  caiet  where  any  damagea,  coita,  or  expenie*  are 
by  thli  Act  directed  to  be  paid,  the  amount  of  the 
•ante,  in  caae  of  <Uepiite,  ihall  be  aaceit^ned  and 
detprmined  by  a  Judge  of  the  Calcutta  Court  of 
(>mall  Canua."  8.  333  proTidei  that  a  month'a 
notice  ehall  be  given  before  aoy  action  ie  brought 
nnder  the  Act  afcainit  the  Jniticea,  By  Act  V  of 
1867  the  Oriental  Qai  Company  wai  empowered  to 
lay  down  {ripea  and  exMnte  other  Deceeiary  worki  for 
the  mpply  of  gas  to  Calcutta.  In  an  application  by 
the  Company  for  a  writ  of  mandamus  to  oompel  the 
Juiticea  to  fain  with  the  Company  in  refcrrii^  to  a 
Judge  of  the  Small  Cause  C»UTt  to  aicert^n  the 
amount  payable  to  the  Company  ai  compensation  for 
damage  alleged  to  hare  beco  oceanooed  to  their 
l^pes,  etc.,  by  the  dninage  works  of  the  Justice*,  an 
affldaTit  waa  fllod,  in  whi(^  Ute  Cranpany's  manager 
Mated  epeciflcaDy  the  Iom  that  had  beeo  oocasioned, 
and  that  he  had,  on  personal  impeetion,  aaHified 
himself  that  the  lots  was  occaaiOBed  br  ttia  negligol 
eieoation  of  the  draioaga  wtaks  of  tiie  Joit&ea. 
The  affldarit  on  behalf  of  the  Justicea  dated  tha^ 
"  in  oarrylng  out  rach  drainage  works,  the  Jnatioe^ 
or  their  contractors,  agents,  or  servants,  bars  not 
damaged  the  pipes,  etc.,  of  the  Company,  and  that 
the  Justices  deny  that  they  are  in  any  maDUcr 
liable  for  the  damage  in  respect  at  which  oompenaation 
i«  sought  by  the  Company,  or  that  they  have  done 
or  earned  any  damage  to  t£e  Company."  Stld  (par 
PmULB,  J.),  on  the  facts,  that  the  Juatjces'  works 
had  caused  damage  to  the  Company's  main  and  pipea. 
Held,  also,  that  the  compensatirm-elause  of  s.  161, 
Bengal  Act  TI  of  1863,  make*  the  Jnitiees  liable 
to  compenaste  owner*  of  land,  or  of  any  Interest 
in  land  through  which  the  drainage  works  ara 
anthoriied  to  be  carried,  for  any  damage  canaed 
by  any  proceedings  In  n^  worta.  It  appliea  to 
caaes  (rime  tlia  work*  ha*e  been  done  with  dns 
can  and  aldQ,  and  where  bnt  tor  the  Act  there  wonld 


Seld,  also,  that  the  dcmial  otliaUlity  by  the  JusHcee 
was  limply  a  goieral  denial  that  any  daniage  *'*j^ 
been  done  to  the  Company  i  the  qnestiim,  therefare^ 
between  the  paitiea  resolved  Itsdf  into  a  dispute 
as  to  the  amonnt  of  damage  which,  by  s.  IGl, 
most  be  seUled  In  the  manner  provided  by  s.  399. 
Hence  the  Company  was  entitled  to  a  writ  of 
Krld,  also,  that  *.  S8S  applies  to 
deKori  the  Act,  and  not  to  proceeding* 
to  eafcme  compUanoe  wilh  flis  pioviriona  of 
tbe  Aefc  JvrneBa  o>  ihi  Puoa  los  OAioimA  v, 
OnxRUz  Gas  CovpAirY 

[8  B.  Zh  B„  488:  17  W.  B,  8B4 


■.180. 


BetUiXBLtn    8  Znd.  JQr.,  y.  a,  188 
200~Warfamt  Jbr    tearei    a»d 


«e«HM— JWrMMsM  of  Ohoirmam  of  Jatliaet  ami 
818 


l,zcdbyG00*^lc 


(   967   ) 


DiaSST  OT  CASKS. 


( 


) 


OAiicrrniA  HUinoiFAi.  acts  (vi  of 

1868  AND  IV  OF  1316)-eoiUimiKd. 

ef  JMtficei—Froetdmv. — The  Chumun  of  tha  Jni- 
boM  of  C&lcDtta,  on  the  complunt  of  the  Health 
OtBcei,  imed  m  wsmiit  for  the  idznre  of  ceitun 
■rUcIn  of  food,  and  irithont  notice  to  the  owneri, 
or  redncing  the  proceedingi  to  writdng,  condemned 
them  u  nnBt  for  qbp.  In  mpport  of  a  rule  niti  for  & 
etrHorari  far  bringing  np  the  order  tb&t  it  might  be 
qnuhed,  it  ww  si^ed  ttuit  the  Cbumun  hod  not^ 
W'  EDch,  jnriBdiction  to  make  the  order ;  and  that 
it  waa  mvalid,  as  notice  had  not  been  given,  and 
the  procae^QgB   had  not  been  reduced  bi  writing, 

"-iwwaiihown  that  the  i" '-" '"■  -  "■' 

■  immaterial,  ai  ho  i 


J  tor  the  public  lafety.  Bild 
Act  does  not  empower  the  Churman  of  the  JniticMi 
M  nich,  to  iane  a  warrant  under  the  200th  uction ; 
tbat  (uch  a  warrant  mnit  ihow,  on  the  fact  of  it,  that 
the  Jnftice  inuing  It  had  inrlBdlctian;  that  the 
apiJication  under  a.  200  muit  be  reduced  to  writing ; 
that  the  sTidenca  taken  therefrom  mutt  be  recorded  i 
and  that  notice  muat  be  given  to  the  part;  proceeded 
aguiut.  DAT  jt  Co.  o.  JmncM  tob  ihb  Towf  ot 
CuoimA  .        .        ■        .  Bonrke,  O.  C„  S82 


gfotet — Ca»ts  Df  aelion — Kotiee  of  action. 
nut  for  allied  damue  done  to  the  pUIntitCa 
preimMi  bj  exearationa  tor  drainage  parpoMa,  wUch 
the  Jufiicea  are  authorized  to  make  oy  Bengal  Act 
TI  of  186S,  it  bdn^  ahown  that  the  Jnatieu  had 
cutmated  the  execution  of  the  work  to  akilled  and 
competent  cmtrscton, — fftld  the  Jnatdces  were 
not  liable.  In  each  a  taii  no  CMiae  of  action  will 
be  allowed  to  be  r^aed,  except  that  diacloaed  in 
the  notice  of  actim  required  to  be  given  tu  the 
JnaUcea  b;  a.  228  of  the' Act.  UcLKiji  o,  JrsnoBB 
or  TBM  PxiOH  voB  !FEB  TowTT  OP  Cajjoutu. 

[SB.  UK,  986 

Eosgal  Act  IV  of  187e. 

8t»  BiasT  o>  W&T. 

[X  t..  B.,  18  Col.,  188 
an.  75-79. 

S««TKUrEIEB  01  CBQEdTAL  CjSI — SlXKU]!; 

Caiu    .        .   1. 1-  B.,  8  OiOo.,  980 

. Be.  76,   77,   79— Svidenea,   S^/ktal 

to  ieOr—Fimality  of  atteumant—Migk  dmrft 
Crimiiuii  Pnctdure  Jrl  (X  of  ISffB),  :  147.— A, 
•lleMd  to  have  carried  en  bneiiiMB  in  Calcutta  with- 
out uTing  taken  out  a  licenie  under  Beng^  Act  IT 
of  1876,  was  aummoned  at  the  iniUnee  of  the  Co> 
ponttion  by  it,  a  aervant  of  the  Corporation,  and  alio 
a  jnatice  of  the  Peace.^  The  caae  wu  aabseqncatly 
heardby  B,  and  it  waa  ihown  that  notice  of  the  aaaeaa- 
ment  \mder  daaa  II,  ech.  3,  had  been  dnlj  aerred  oa 
A,  and  that,  tboagh  he  then  denied  Ida  liabiUty  to 
t^e  out  any  liceoae,  and  atated  that  he  earned 
onnobudneaa  Halleged,  he  had  iiot  appealed  agonal 
the  aaaeafment  under  a.  79.  It  was  further  diown 
that  Uie  BMcaament  had  bem  confirmed  by  the 
Chairman  of  the  Corporation,  but  that  tlie  amovnt 


OAliOin^A  MTTNIOZPAL  ACTS  rVI  OF 

1668  AITD  XV  OF  167e)-«oiKi>Mi«i. 
had  not  hem  paid.  A  thereupon  tendered  eridoiu 
to  Bhow  that  he  wat  not  liable  ta  take  out  any  lioeoM  t 
but  B  refnaed  to  hear  aucb  evidence,  and,  convicting 
A,  lentcnced  him  to  pay  a  fine.  On  an  appUc^don, 
Duder  the  above  drcnmatanoee,  to  the  High  Court 
under  a.  147,  Act  £  of  187G,— ^(U  that  theflnalHy 
of  the  deciaion  of  l^t  Chairman  referred  to  m  a.  79 
haa  only  reference  to  the  daaa  onder  which  a 
particular  peraon,  who  i«  admittedly  bound  to  t^  ont 
a  lioenie  uader  a.  7fi,  ahould  be  aateaaed,  and  not  to 
the  caae  where  the  liability  to  take  out  a  licenae  at  ' 
all  is  denied,  tbia  faring  a  qneatitm  which  oan  only 
be  detennined  jndldally  after  faking  evidence  by  a 
eompetmt  Court  in  a  proaecutdon  under  a.  77,  and 
that^  therefore,  the  refnaal  of  B  to  hear  the  eridence 
tendered  by  A  on  thia  point  waa  illegal.  Wood  v. 
COSVOBATIOB  ov  IHB  TOWT  OT  Caioiwta 

CL  I..  &,  7  CkIo.,  828 :  0  C.  Ii.  K.,  188 
— ■  1.   77 — Lieafua — Aiiafm»ta — Fiua — 

Boarding-hotut  ietper. — In  order  to  obt^  a  Ctti- 
Tiction  onder  a.  77,  Bengal  Act  IP  of  1S76,  for  keep- 
ing a  boarding-houae  withoat  taking  ont  a  licoia^  U 
muat  be  ahown  that  the  accuaed  hAd  T>im«jlf  ont  to 
the  pnblic  aa  one  whoae  huihieaa  or  profeeaion  it  ia  to 
receive  boardeia  for  proflt.  In  order  to  paaa  a  proper 
•oitenoa  of  flne  nnder  a.  77,  Bethel  Act  ^  of 
1S7S,  evidence  alunld  be  given  of  the  amonnt  of  a» 
aeaamoit  on  the  aoenaad'a  houae  or  place  of  bunnea^ 
and  of  the  amount  payable  on  aoeonnt  of  the  licenae 
which  the  acenaed  uonld  hare  takai  out.  Is  ieb 
iu;nzB  ov  THi  Fiimoii  ov  Wood.  Wood  v.  Cok- 
ToXATioir  to  ft  TSB  Town  o>  Caloutta 

[L  Ii.  B.,  8  Calo.,  681: 11  C.  I^  B.,  8S7 

B.    BS-Mitnieipal     Coamirtiowtrt, 

Jwitdiction  of—Airertttnt — Hotut  rat* — A»- 
mmal  value.— Fer  WnBOX,  J— The  worda  "Konoal 
value  "  in  a.  88  of  the  Municipal  Act  muat  be  takai 
to  mean  "annual  letting  value."  Nmnw  LAL Bou 

C.  COBFOBATIOX  VOB  TBS  TOVK  QT  CAKTmU 

[I.  L  B.,  U  Calo.,  876 

a.  104  and  S.  88 — CoiutrteHcm  of 

:  104.— Per  WoflOir,  J.— Q««m— Whether  a.  IM 

of  the  Act  i«in  the  nature  of  an  interpretaUondanae, 
or  merd^  directory  aa  ccntaining  inatructwn*  to  tha 


Jarijdiction  conferred  by  a.  68.     Ndbik)  I 
o.  COBFOXATIOK  VOB  THl  Tows  ov  Caeoutea 

[L  Ib'B..  U  Cale.,  876 


Bet  Cbbttobabi   L  Ii.  B,,  U  Oolo,.  876 

BB.  188,  lei,  813,  908. 

8u  IfmnoiPAii  CowTBHion&s. 

[L  lb  B.,  10  Oolo,,  44S 

a.     848— Cwwcitffli     fbr       ttepiaff 

a»it»ali  vithotU  lieeiut — Coittiituing  ofntM 
betieta*  date  of  tummom  and  dale  of  eomviet%o» — 
8oeo»i  proneutio»  for  tame  ^mca  on  d{ffera»t 
date  ^^D^s  eonmcHon. — Under  a.  248  of  Bengal  Act 
IV  of  1876,  a  Tniltm.n,  wbo  haa  been  omvicted  and 
flned  for  kee^ug  an  animal  without  a  licoiMk  canncit 
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taia  be  pioMcnted  for  the  continnftnae  of  the  nme 
cAenea  befcse  conviction,  nor  can  he  bs  KMntely 
pKiMcnted  for  tlie  Mms  offmce  for  Mcb  oaji  the 
affince  U  oonfmned  m  •  topmite  uid  diitinct  dtence 
under  tii»t  teetion  before  conviction.  In  &  iominoni 
ta^n  ont  on  the  S7th  UatcIi  ag&iut  %  milkm&n  for 
•u  offence  nnder  t.  248.  Bengal  Act  IV  of  1876,  the 
offence  wm  «tat«d  to  have  been  committ^  on  the 
-I6th  Harch  i  the  cue  me  filed  tor  the  6th  AprU, 
when  the  defend»it  wu  convicted  and  fined  by  the 
HBciitnte.  Another  •anunoni  had  been  taken  ont 
agamit  Jihn  on  tlie  ume  day  (87th  March)  for  a 
nmilar  offence  atated  to  have  been  eonnnitted  on  the 
2GthHifch.  Stld  that  he  conlduotbe«onv)ctadon 
the  eecoQd  charge.  Ihiei  icattsb  ov  ihb  Cobfo- 
sinov  70B  IBS  Tawv  ov  CtMnnxi  «.  Uaioo 
BwwiR  .    r  L.  B.,  18  Cftlo.,  108 

n.  880,  S81,  ass. 

8e4  CinoDTTA  UmnoiPiL  ConiOLmATiOH 
Act,  IBSB,  b.  2. 

IXI,.&.,aiCftla.,688 


by  the  defcDdant**  works  to  Mt  hoase.  On  the  caee 
Miming  on  tor  hnring  it  appcered  that  the  notice 
of  action  eorved  npon  the  dt^eudantt  wa«  defective 
b  fbnn,  and  the  rait  ww,  on  the  11th  Decembo 
1886,  dilmiNed  with  liberty  to  thephuntiff  tobriuga 
IrMh  nit  on  the  nune  onue  of  sdMo.  On  the  IHh 
December  1S88  the  plamtiS  Mrred  tbe  defradanti 
with  a  fredi  notice,  and  on  the  Utb  March  1889  in- 
■titnted  the  prewnt  nitL  It  appeared  from  the  plun. 
tiff  1  evidence  that  in  the  bepnning  of  December  1S8B 
the  hooM  had  been  reduced  to  fach  a  condition  tliat  it 
waa  incapable  of  nut^ning  farther  damage.  SM 
that  the  right  to  ine  accrued  to  the  plaintiff  npcu 
the  happening  of  damage  by  rtaeon  of  tiie  robiddance 
aliiing  bom  the  defoidsnta'  act ;  that  the  pluntiff 
had  not  ihown  tliat  a  right  to  roe  apon  which  the 
rait  conid  be  maintahied  had  aconed  withk  three 
nunthi  before  the  inftitntion  of  the  nut  at  regniied 
by  *.  867  of  Um  UuMpal  Act  (Baigal  Act  IV  of 
ISre),  and  witUn  the  tenu  of  the  notice  of  the  Uth 
December ;  and  that  the  rait  wae  therefi»«  barred. 
Darlts  Mai»  CoUiary  Co.  v,  MileMl,  L.  S^  llAp. 


damage  arinng  ont  of  a  anbeidence  referred  to  in  the 
Dotdc^  but  arfinDK  after  the  date  of  the  iwtiee,  oonld  be 
recovered  withont  freeb  notice  and  freeh  niit,  a 
liberal  cautroction  ihonld  be  placed  upon  g.  167  aa  to 
the  reqnirementt  of  the  notice.  DwixxA  IfiTB 
Ointo  e.  CoxvoBinon  o>  Caloctti. 

[L  Z,.  B.,  18  CalO.,  81 


'  s.  8  and  as.  868.  866,  867.  806 


OAIiCimA  MUmCIFAL  COirSOI.IDA- 

TlOir  ACT  (n  OF  VSe»t—eomti»%td. 
TnipatM — Suit  for  damage: — S,  2,  pars.  6,  of 
Bennl  Act  II  of  1888,  the  Galcntt*  Hnnicipal  Con- 
•oli£tion  Acti  by  which  Act  the  foimo'  Calcntt* 
Vnnicipitl  Act  (Bai^  Act  IV  of  1676)  ii  repealed, 
provide!  that  pendmg  proceedioge  wMch  way  have 
been  commenced  nnder  an;  repealed  Act  ihall  bo 
deemed  to  have  been  connnetd  nnder  the  new  Act  t 
bnt  though  commenced  before  the  passing  of  the  new 
Act,  they  mart,  to  be  effectual,  be  continited  under  its 
provisiont.  and  can  only  be  used  to  enforce  rights  and 
powen  in  existence  at  the  time  when  it  ii  songht 
to  entoroe  them.  Where  therefore,  befoTB  thepaMing 
of  Act  II  of  1886,  and  whilst  Act  IV  of  1B7S  wai 


of  Act  n  of  1688,  which  provided  totaUjr  diffenol 
preliminariee  and  procedtire  for  the  purpoie,  ocoiU. 
nned  the  improvementi  practically  nnder  the  Act 
of  1876, — Stli  that,  evm  if  the  proceedingi  ctnild 
be  considered,  nnder  s.  a  of  ct  U  of  I66S,  to 
IwTe  beat  oinnmenced  nnder  the  new  Act,  the  actdon 
of  the  municipality  amounted  to  trespass,  for  which 
they  were  liable  in  damages  to  the  owner  of  the  land. 
ConsoEiiion  ov  Caloctta  r.  Jasu  LuiL  TirniLvx 
[L  L.  B.,  ai  Ck1<l,  688 

B.  a 

Set  BncoAL  TutJkVOr  Aor. 

[L  I,.  B„  87  CalcL,  808 
1.  B.  81  and  h.  %i.  86— Jrwitm- 

pal  eZecMon — Joiat  family  repreietdation  for  vol' 
it^  pmrpoeet — Jwiioial  iitoretion  qf  Ckairwiait  at 
to  litt  of  eandidatet—FraneJtiee.—ii.  SI  of  Bengal 
Act  II  of  1888  does  not  impose  on  the  ChiOrman  of 
the  Hnnidpality  the  duty  of  eiendnng  any  jndidal 
discretion  or  taking  any  judicial  action  with  regard  to 
^e  list  of  can^datea  prepared  nnder  that  sectkn.  In 
this  case,  therefore,  a  rale  which  had  been  granted  on 
the  applicatim  of  one  of  the  candidates  eaUing  on  tite 
Chainnan  to  show  cause  why  the  name  of  ani^er  of 
the  said  candidates  ihonld  not  be  removed  tnna 
the  list,  he  bdng  merely  the  managm'  apptdnted  to 
vote  on  behalf  of  a  joint-family  nnder  a  94  and 
not  qnalifled  to  be  elected  as  a  Commisiionar,  waa  dls- 
cha^ied  by  Tkitxltait,  J.  I>  tsb  lumB  at 
UiTTTX  Lui  Ohou         .    L  Ii.  B.,  19  Cala,  199 


-  find  SB.  II,  1& — In  a 


in  1882  in  wUcb  a  siniilar  rale  hod  been  granted 
callmg  on  the  Churman  of  the  Municipality  to  show 
cause  why  the  name  B  J  M  thonld  not  be  eipnn^ed 
from  the  list  of  caniUdates  for  election  as  Municipal 
Commlsdonoi,  he  being  merely  the  manager  and 
trustee  of  oert^  debntter  property,  having  no 
benefldal  interest  in  sach  property  and  bcjng  bi^« 
gible  for  election  as  a  Commissicaier  as  not  coming 
nnder  ».  11  or  18  of  the  Hnnidpal  Act,  NoBUa,  J., 
made  the  rule  atnolute,  and  direct  the  Churman  to 
expunge  the  name  fram  the  list  of  cuufidatea.  Iv 
IHI  lUTiiB  OV  BimrDu  LAI.L  Mmss 

[L  I..  B..  19  CalA,  196  note 
and  SB.  8,  8^  86.— In 


lizcdbyGoOt^Ic 


{  «1  ) 


DtOBST  09  CASKS. 


CALCT7TTA  UUNlOIPAIi  OOITSOUDA- 

TION  ACT  <n  OF  IBeSh-amiiiMtd. 
not  forimr  fioin  ccmntJiig  certwin  Totei  given  in 
fitTou  ot  R  B  D.oaeot  the  cantUdates  kt  »  manld- 
pal  •leetion,  which  viAm  wwe  tbow  of  pewni 
wbo  wei«  aurdy  tgeot*  appointed  v&der  «.  2i  and 
8S  of  ttie  Act  b;  joint  tianiliw  <r  flim*  to  rote 
on.  tiie  gntind  that  uiey  poBMMed  none  of  the  qnali- 
fleadtmi  nqnir«d  b<r  e.  81  and  were  not  monbei* 
of  fnch  ioint-famillei  or  firms,  and  therefore  had  no 
right  to  vote ; — NoHBiB,  J.,  whjltt  thinldng  that  the 
Legiilatnre  intended  Uut  a  ]■  int  fomily  or  firm 
■bould  1>«  repraentad  by  one  ot  thnr  own  memben, 
and  that  the  cn^t^aa  to  to  proTide  wti  one  whkh 
might  wcU  b«  takcoi  into  omuklwation  by  the  L^ift- 
lataM^  itl4  that  he  could  not  pat  an  interpretatarai 
on  the  Act  which  wcnid  bvolra  the  ad^tion  to 
Uw  Act  of  «enb.  which  the  Leeidatiire  bad  left  out, 
and  theref  en  d>*d>aTged  the  rate.  In  tbb  icittib 
ov  isa  BUonoH  ot  Uvvjsitii.  CoxnwioinBe 
ToB  WacD  So.  10,  GAiaimi 

[L  L.  B.,  19  Calo.,  106 

*.  ■-  md  Ba.  8, 19,  SO,  31, 

SS,  and  aa—8p»eifle  MtUif  AiA  (1  oflSTTJ,  1. 46 
—Municipal  eleetioH—lIuniaipal  Commitiio»»r, 
Bltetion  of-Litt  of  toteri  -  Chairman,  JuWirfio- 
tion  of—Quo  learrania — Mig\  Court,  Jvriidiction 
oj—uultt  nf  Local  Qocemmrii.—Tbeti  I*  nothing 
in  the  Calcutta  Hnslcipal  Act  (Benga)  Act  II  of 
18S8),  or  in  the  Local  QuTemment  rali«  iuned  nnder 
1.  19  of  the  Act,  which  requirea  that  the  name 
of  a  candidate,  01  of  the  propuser,  Kconder,  or  ap 
prover  of  a  coniUdabei  at  a  mnidcipal  election,  ahoud 
be  pnbliihed  in  the  revised  list  of  voten.  Si.  SO  and 
23  of  the  Act  only  lay  down  ralea  applicable  to 
voten ;  they  do  not  eontnil  the  qnalifleatiun*  of  pro 
poaenk  Meraider),  or  approTen,  finaU*— lie  High 
Conit  bat  jnnediction  by  prooeedtaig  in  the  natnn  of 
a  «M  wofroota  to  rediain  a  panon  wlufaatnotbeeo 
ddJy  elected  from  eiwddng  the  fnadJctii  of  a  dnly 
elected  CowmiMioner.  The  Chi>innMi  hai  no  jnffldJ 
dMTCtltn  In  ptepuing  the  Uit  of  oandldatee.  In  tkt 
maUr  nf  MnOg  Loll  &he»4,  I.  L.  B.,  19  Cnle.. 
189,  ap^oved.  Under  «.  81  of  the  Ant,  erery  candi- 
date f(jr  election  mtut  tend  in  hii  dbsib  to  the  t  hair' 
IMQ  not  lew  than  leven  daye  before  the  day  Bxed  for 
election,  together  with  the  namea  of  his  propcaer, 
Moimder,  and  approven.  The  Churman  hai  no 
power  to  waive  thii  rule.  Where  there  Li  a  primd 
^aoie  compliance  with  >.  31  of  the  Act,  the  Chairman 
0  further  and  determine 
"  personi  clabning  to 
kD  only  revile  the  original  lilt 
of  voten  in  the  manner  laid  down  by  t.  22,  or  on  ap- 
pUcationi  made  under  ».  21,  or  in  pnrnuuice  of 
BO  order  from  the  Pmidency  Hagiitrate  nnder  1. 2S. 
The  Imne  of  a  mpplemcntary  list  of  voten  ii  not 
■anctioned  h^  the  Act.  A  definition  of  the  term 
"elector"  with  neceesary  qaatiflcatiuaa  ii  given  in 
«.  8  of  the  Act.  There  ii  nothing  in  the  Act  prev<ot- 
ing  a  pemn  qnalifled  to  vtte  nndcr  g.  B  from  votings 
althungh  hii  iiime  doee  not  appear  on  the  revised  Bat 
of  vctors.  The  only  pnihibititm  is  that  f  onnd  in  the 
Iiocsl  Oovemment  rclei  Ueaed  nnder  t.  19  of  Uie 
Act.    !■  TBI  KAim  01  Coimu 

[I.  Ii.  B.,  SS  Cftlo.,  717 


CALCTTTT A  HUlTZCZFAXi  OOZraOXJDA- 
TlOir  ACT  (n  OF  1888)-c<m(taMil. 

1,  ■■ --  «.  87  and  Boh.  U—InnraniM 

Compamtt  roffittertd  w  Swglond  and  eairgt^Kg  on 
imtinnt  through  agtuU  in  Caieulla,  Liaiility  of, 
to  pay  th«  ttuniripal  licente  tax.—'ttm  Studard 
Ibrine  Inmiance  Company,  b^g  an  ianuance 
company  wfaiefa  ii  r^Kutered  in  England  and 
carries  on  inraianee  bn&FM  tbrongh  the  agency  of 
■  Ann  of  genera]  mcrcbante  in  Calentta,  ii  not  < 
liable  to  pay  the  license  tax  impoied  by  1.  87  and 
the  iccond  schednle  of  the  CUentta  Hnnldpal  Con- 
i->Ud«tJon  Act  (Bengal  Act  n  of  1S8S).  ThebniineM 
of  fawnraDce  is  not  one  of  the  occnpannu  mentioned 
in  the  second  schednle  of  the  Act,  and  1.  87  only 
impose*  the  tax  upon  pawns  who  exercise  some 
or  cue  of  the  profesuons,  tradee,  or  callings  mmUosed 
in  that  •ebednle.  Tie  words  of  the  sedlon  limit 
i^  opaMoa  to  "  persoui,"  which  expression  inclndea 
J<dnt-«tock  oompaniee  who  exorcise  the  puticnlar 
oeenpations  prescribed  in  the  aebednle.  TheStandaid 
Marine  Innrance  Company  is  not  liable  to  be  taxed, 
as  keepaa  of  a  idace  of  bosineea,  nndar  clan  YI 
of  the  second  schednle  of  the  above  Act,  becants  it* 
bniiness  is  carried  on  in  Calcutta  by  its  agents  at 
thdr  own  offleea,  and  the  Ccmpany  ha*  no  plaee 
of  bttiinesi  of  its  own  at  all  In  Calentta.  CosFOU- 
TicHT  o>  CuainTi «.  Bxasdud  ILuun  TmvwanM 
CoicpAVT      ,  .    L  L.  B.,  83  Oolo.,  sal 

-  Biil«  7,  oL  (6>— 


haning  a  ngitterid  placa  of  butinen. — A  joint- 
stoak  company  canning  on  money-len^g  bntlnesa 
tbrongh  sgente  in  Calentta,  where  it  has  no  regis- 
tered place  of  basiaesa,  is  liable  to  pay  license  tax 
nnder  s.  S7  and  ich,  II  of  the  Calentta  Hnnicipal 
Act  of  1S88,  Corporation  of  Calcutta  v.  Standard 
Xarine  Imuranet  Compang,  I.  L.  B.,  SS  Calc; 
S81,  dlstingnlahed.  CoBPOBinoK  Oi  Caxoutta  c. 
KuriiBa  MoBTSiai  Aaracr  Co. 

ri,Z..B-,S6  0aLl&,488 

3c.w.zr..8a8 

BO.  U7  and  119. 

Set    BiULL    CAcaa    CovBT,   HOTUBOL— 
JiTBiBSionos— UnnoiPAL  Tax. 

[I  I>.  B^  as  Oalo.,  885 

SB.  18B,  167—"  Valuation,"  JUaan- 

ina  4^ — Bfvaluation  nadi  hy  Iha  Munieipaiitg 
imtiin  tix  gtari  fnm  the  date  of  the  xaUtatvM 
made  after  hearing  objection,  Legalify  qf-~Pro- 
ciiuial  Small  Cau$e  CourU  Jft  (IX  qf  18S7J, 
t.as-  Code  of  Civil  Froeedure  C-Act  XIVqfl8B3J, 
1.  6a2—SiaL  24  ^  36  Vie^  e.  104,  1.  IB— 
Superinlendance  of  Sigh  Court/— The  word  "  valns* 
tian  "  m  s.  I8G  of  the  Calentta  Hunidpal  Oouaolida- 
tion  Act  (Bengal  Act  II  of  ISSBl  means,  not  "tfae 
astoimt  ot  Uie  valnation "  onlj,  bnt  also  the  proccM 
or  act  of  valnation.  A  valnation  was  made  by  the 
Calcutta  Hnnicipality  of  a  hclding,  the  tatcpaytr 
objected  to  the  amonnt,  and  tlie  vioe*ChaIrtnan  of 
the  Htmldpalityi  on  hearing  the  objection,  ftud  tbe 
valuation  at  a  certain  alnonct.  WltUn  six  year* 
from  this  valnation  ftced  after  obieetion,  a  ie>vali|a- 
tioD  was  lutde  by  the  monMpa&ty  and  tlie  rate- 


iizoabyGoo(^Ie 


(    «8    ) 


DiatST  OF  CASSS. 


cAi.oinFTA   vnznciPAit    coxtbou- 

DATIOir  AO<P  at  or  ISaSj-continutd. 
fmjtr  obj«oted  to  tb«  lagiJity  of  mcb  nlaatioa  an 
Om  gmmd  tint  tbe  miuudpalttiy  bad  no  power  to 
make  a  re-Taloatioti  wltlilii  oxyeKet  tiOln  the  dtte  of 
the  bit  vftlnation.  The  Vke-Chahunn  oTemiled  the 
objection,  and  the  rate-pdjer  appealed  under  ■.  IB? 
of  the  Act  to  tbo  Jadge  of  tbe  Ccnrt  of  Snwll  Caiuet 
at  Se^data,  who  alluwed  the  appesl.  Mtld  Qiat, 
inMtnnch  m  the  objection  latHd  by  the  rUe-pajrer 
mi  an  ob]«etioD  to  uie  vahntioii  wtoifai  tie  tnesniug 
t^  1. 186  of  tlie  Att,  Gu  Judge  of  the  BmaD  Came 
Couii  bad  jnrledletion  to  deal  witk  H.  litat  bOag  w; 
it  was  not  open  to  the  High  Cocit  to  interfere  mher 
imder  t.  25  of  the  Frovinolal  Small  Caiue  Coiutt  Act, 
OT  nnder  «.  6S3  of  tbe  Code  of  CItU  Prowdnre, 
or  nnder  1. 16  of  Si  &  86  Vic,  c  lOi.  Cobiobi- 
noH  01  Calodtta  e.  B&mrin  Bot  Cbowdhxt 

[1 L.  B.,  36  C^o.,  74 
saw.  H.,  70 
.  ,  _  BD.  807,  8S5,  S86,  Boh.  H,  rule  6 
— lAahiUiji  fiyr  kt*ping  euUmalt  wt'Moaf  lictMe — 
P»nallg,  to  Khem  aOaekid—OiiiMt—Ltiige.—'nte 
jtetilicner*,  aa  ownen,  1^  out  a  staible  on  lure,  where 
ticea  ^arriee  and  hortee  were  kept  by  the  lesKe  with- 
out takingont  a  liceuae  trcm  the  Monidpal  CcBunii- 
donen.  The  petitionen  were  convicted  under  m.  uOT 
and  SSa  of  the  Calcutta  Uniddpal  Act  (Ben^  Act  il 
of  1888)  for  baring  permitted  (ifoinTe  roa&ti,  etc^ 
■ad  anlmale  to  be  kept  on  tlie  premiiei  in  contraven- 
tion of  Oke  inDTinoni  of  «.  SU  of  the  Act.  Btld 
tbat  the  conTietioni  were  bad,  the  leeaee  alone  b^ns 
auiwerable  in  mch  a  c«m  for  disregarding  Uie  pron- 
riont  of  tbe  Act  The  pmalty  nnder  t.  S36  of  t^ 
Calcatta  Unoicipal  Act  of  1SS8  attacbn  to  the 
owner  of  any  land  for  penmtting  any  ^plriml^  to 
be  kept  thereon,  wh«a  he  baa  dinet  pcHnqon  of  the 
land,  and  not  when  he  has  lea«ed  It  out  to  anotiier. 
Abbot  Ckaub  Dasb  v.  HnaoipiL  W«bs  In- 
.    LLB^SSCAli^eSB 

tao.v.ir..s8e 

-   m.  Sa^—Daf  of  tokMV  o%l  liUMu.— 

•  where  the  owner  of  a  cowibad  delayed 

nnderi.  SS6  of  the   Calcutta 

.  .jiiAct(Bet«BlAclUof  1S8S), 

e  owl  of  the  month  of  Hay  and  wm  pm^ 

an  BoHeeDMdRnnhed,— AUthat, 

Mit*iandi,aenUiiotMagtooan)pel 

h  Ucoiaea  to  take  ont  hii  lioenM  before  lit  Jnne  in 
every  year.  Avkhoz  Cbaxsha  Eatio.  CALetrrxA 
UBswaAi.  CoBFOKAiiDT  I.  L.  B.,  94  Calc,  360 

a.96^— Sale  <^arUpl«n>f food  iu>t  of 

*^  propar  uatmrt,  tttttanM,  or  giaofii^— Afi'vtere, 
Uiagt  tifmarlut,wHA  rtgard  ta—M^ttntion.— 
Wh«e  a  pwm  ii  acnwed  tA  wiling  adoltented 


taking  mt  a  Ucoim  nnder  a. 


IfonidMl 
nntil  ue  i 


Kcogniaed  hi  the  market,  he  ought  to  be  aUowad  to 
prove  hi*  allegation.    8o  ^Attn  an  oU«elkr  ww 


pnnlDg  that  what  b  known  aa  tmiitarb)!!  in  %. 
market  wat  oidiiiarilv  pnpa»d  in  the  Mua  manni 
aa  the  roeelmtti  analyied,  tbe  gmb  wai  hdd  to  I 
protected  nnder  the  Int  proviio  to  i.  804  of  tl 


CAItCUTTA     SnnGTICIPAL     COirSOLI< 

DATIOH  ACT  (II  OB-  l«8B>-o«ici«<f«(. 
Calmctta  Honicipol  Contolidation  Act  (llaigal  Act  I 
of  1688).     BAiflHTAB    CsAXAir  Dab  v.  UpbkdkA 

TSasUjxa*.  .      .  sc.w.ir..ee 

BB.  861, 888— BKnoZ  jroa**— Cerfi- 

jfca(#  for  elonn$  a  f-fnat  ground,  Meqtniitu  q^— 


The  municipal  aatboritiei  btninga  certifleate  n 
iltf  pioviiiinu  of  i.  881  of  tbeCdcntta  UdbIi 


that  Kction  U  to  mn,    LmmB  Eabkajt  ITvrxus 
V.  VjreKau.  Wak>  IttiPBomx,  Caxootza  Musicn. 

FAL  COBSO&UTOlr  .     L  Ii.  B.,  SB  CftlO.,  499 

LirmB  BAaux  ITabus  v.  CALoimA  Huncii- 

.     9  a  w.  s^  Ufi 


— B.4ia  BBd  BB.  417,  410-£f<-;«H 

(CJ  4,  e,  7~-Ptrmitf1>f  remoml  of  ojfeutitt  matter 
or  nibhith— Failure  to  take  o*t  pervtit—CotUiittM' 
tio»  of  q^«)HW.— Where  a  milkman  who  bad  bem 
conrictedfor  not  taking  ont  beffsft the  let  December 
IBS!  a  half-yearly  permit  &r  the  half-year  enffiug 
tbe  Slit  March  1802,  faaecwdancswith  bve>la»*<C) 
4,  fi,  made  by  tbe  Hunldpal  CcnmMcnen  of 
Calcutta,  nnder  the  proviuoni  of  (.413  (.f  Bengal  Act 
II  of  1888,  and  wsa  charged  with  eontinning  fab 
(rfFence  by  failing  for  tbe  apace'  of  aeren  daja  anb- 
•eqoent  to  the  aaJd  couvictlun  to  take  out  the  pemdt 
wbilat  atill  canning  on  bia  bnaineaaof  a  nUlkman,— 
Beld  that  the  dience  of  .which  he  bad  been  em- 
Ticted  of  not  taklns  out  a  permit  on  or  before  let 
December  1891,  wbi(^  wa«  cunplete  when  that  day 
hod  paaaed,  conld  not  be  continned  by  hb  cmiadon  to 
take  ont  a  permit.  <3«i>f«— Whether  it  b  oomprtcot 
for  tbe  Municipal  Ccmmiaaionen,  by  the  bje-law* 
made  nnder  a.  4Z2,  to  create  the  dnty  or  obligation  of 
taking  out  a  penult,  and  whether  under  a.  41?  di«> 
obedl^ice  to  auch  bye-lawa  conatitutea  a  jnudahable 
offence.  CoxFOBAiioir  o>  CAiotFtrA  v.  Jadttx 
DoOLiT  .    I.II.B.,  22Cftla,e06 

CAI.CUTTA  FOLZCO)  ACT  (IV  07  188^ 

B.  6  and  B.  4e-Atp>«r   CommU* 

tioaar  ^  Potict,  Povri  af-Searei'tiarrwrie  i» 
gamimg  aaaaa^-A  Deputy  Comaiianonb  of  FoUce 
•ppdnted  under  at  0  MT  the  Calentba  Police  Act  haa 
all  tbe  powen  of  the  Comidirioner  of  Pdlce,  nbject 
to  Uw  control  of  thait  (flieer,  tiiat  b  to  aaj,  Ota  Ctan- 
Edadoner  may,  at  Wg  time,  let  add*  any  of  hb 
iiden,  or  be  may  givei  dflier  in  writing  or  rerbatly 

-  -^^— '^iae,  any  apeeial  diiedioD  with  re^ud  to  may 
Apart  bom  luoli  ^eeial  direction,  bomi«, 


--  , mmiadoner,  b  valid,  and 

fautmctk«ia,  eithw  in  wiUng  or  otherwbak  or 
gMieral  or  in  regard  to  aptdfic  aoti,  are  neoeeatry  to 
reodw  auch  act  valid.  A  Deputy  Covmiiadiner  hn 
power  to  ianie  aeaich-wumrte  under  1, 46  of  the  Ael 
~  LXi.B.,90OBlo..e7O 

BB.  86.  87, 88, 40C 

^MOnuH  28C.  L.B«88e 
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( *«  ) 


DiaasT  OF  Cista. 


CAXP-TOI^aWUBB.] 

See    SiCALC    Cavsk    Covst,   Movhesu— 
JvBisslOTiON — Hhjtast  Mas. 

[a  B.  I..  B.,  B.  IT.,  7 

CAZTABA  FOBE8T  BUI^Ea,  7,  IS,  AND  28. 


CANTOTSnaBST. 
L  _______  Qraut  of  Iftnd  fbr  bniliUng 

pwrpoBea— JBw*'  qf  So«™»»«»(  <o  <;«tf  ^mirfM 
— BtgmlatiiMt  and  order*  for  Gn  Bei^al  AnKj/^ 
AU»o%al  land^Atieumntt  of  ra*<.— CerUin 
ground  abaie  within  the  limiti)  of  a  cantonment 
was  giaoted  (or  bnildiua  pnipoMi  by  the  militftrf 
autlitfitie*  in  1S02.    In  jnne  1878  mcb  ontonioent 


which  it  was  ntnate.  The  QoTenunoit  fobieqaaitlr 
■usd  F,  who  bad  mcceeded  to  nch  giant,  dajiniiig  (ij 

a  dedantion  of  it*  pnprietai;  right  to  the  gionnd 
ooBipTiud  in  (nch  grantg  and  to  tha  allavial  accre- 
tion! to  rach  gitmnd  ;  (ii)  thkt  P  (hoold  ba  directed 
to  pa;  raita  for  mcb  gnmnd  and  anch  allnTial 
accretiotui;  and  (Hi)  tha^  should  F  refuH  to  pay 
the  lenta  fixed,  she  mJsht  be  ejected  and  tbe 
QoTemment  pnt  in  poMeHiou.  Jfeld  tbat,  inaimucb 
a>  under  (he  Militirj  Begolatdonj  reUting  to  mcb 
mnti  anch  a  graat  cannot  be  renuned  by  the 
OoveRunmt  inthont  a  month'i  notice  and  wlthoat 
paymait  of  the  value  of  anr  baildings  wliich  may 


have  been  anthoriied  to  be  erected,  and  as  the  CitU 
Conit  had  no  InriBdiction  in  the  ioatter  of  aneviiig 
rent  on  inch  allnvial  aocretioni,  which  were  ontaide 
tbe  oiifpnal  grant,  the  Oovemment  waa  not  entitled 
to  the  second  and  third  r^efi  tt  claimed,  bat  wm 
en^kd  only  to  »  dedaraUon  of  its  proniietary  l^le 
te  pidi  ground  ud  to  anch  allnvial  acoralions. 
FARiaatnr «,  Skskubz  or  Stats  nb  India 

[L  X..  B,,  8  AIL,  eea 

8.  —  Grant  of  land  by  military 

anthorltiea  fttr  buUding  parpOKB— ^stamp- 
ftOK  qf  land  bjf  eivil  (uUioritiei—Anigimunt^ 
vriiflti  of  fi*  land  to  munieipai  CommUat—JAabi- 
lit!/  ofgraitUt  to  pan  grotmd-mi — Sejiual  ofgrmt' 
t«t  to  pay  gra^ad-nnt  to  mmicipalilj/ — Snit  bf  tAt 
B*eratarg  nf  Stale  for  India  for  declaration  aflitU 
amd  aiMurttnt  of  rtnt — Com*  ofaetio* — Jmritdio- 
Hon  of  Civil  Comrt— Bight  qfgramtee  to  eonpen- 
tation  in  eaee  tf  ^eetmtiU.-^Cfattiii  land  aitiute 
witUntbe  Umits  of  a  oontciiuneiit  wa*  granted  free  of 


snts,  snch  a  Brant  ctmld  not  be  resnmed  by  the 
Qovernmoit  wiuumt  a  month's  notice,  and  wuhont 
the  ipayuMut  of  the  value  of  inch  bnildhigs  wtdch 


OAXTTOTSntSNT—eonelndtd. 
might  have  beoi  aathariiad  to  be  «ect«d.     The  land 
WSB  snbaeqoantlT  renuned  by  the  dvD  anthoiitiea, 
and,  the  land  being   within   nnuiicipal  Umiti,  the 

gitmnd-reats  <m  it  were  assigned  toth,e  mnnld|ialitr.' 
The  Municipal  Comnuttee  having  demanded  gronnd- 
rent  in  respect  of  the  bnildiogs  erected  on  snch  land 
nnder  such  grant  bom  (he  repreeantative  in  title  of  the 
original  gruite^  and  the  latter  having  refused  to  pay 
tha  Bme  or  h>  vacate  the  land,  the  Secrebuy  of  State 
for  India  in'Coancil  ined  him  in  the  Civil  Court  fcr 
a  decUi»ldon  of  proprietary  right  to  the  land,  fcr  its 
asaesamait  to  gronnd-rent,  and,  in  the  event  of  the 
rdOaal  of  the  defendant  to  pay  inch  rent,  when  fixed. 
for  his  ^ectment  tiuretraai,  and  for  meme  profit*  tt 
the  land  tcr  six  years.  Ttie  caaae  of  action  was 
stated  In  the  plunt  to  be  the  refusal  of  the  defendant 
to  pay  gnmnd-reat  or  to  accept  a  lease  or  to  aomn- 
der  the  land,  after  a  notice  to  that  dtect  had  hem 
issued  !to  him  by  the  Municipal  Committee  a*  the 
plaintifPa  wents.  Sttd  that  the  Munidpal  Ctm- 
mittee  were  Qie  plaintilFi  dnly  anthoriaed  agents  to 
leaae  and  obtain  rant  for  the  land  oecnpied  by  the 
detondanf  i  bnildingt  with  their  c<snpimi>di  )  that 
inch  notice  was  properiy  Issued  In  that  character  on 
belult  of  the  phuntiffi  and  that  the  defendant's 
subsequent  re&sal  to  pay  rent,  or  to  accept  a  lease 
or  evacntate  the  prranises,  amounted  to  a  luAcient 
danlal  of  the  pluntilPi  title  to  afford  him  a  good 
canae  of  action  ;  that,  assuming  that  no  wreemmt  to 
pay  rent  existed,  the  plMutifl  wa*  entitled  to  demand 
and  recover  reasonaUe  compeDsadon  tor  the  Dsa  and 
occupation  of  the  land  by  the  defendant  i  that  the 
nit  was  malnt^nable  In  the  Civil  Court,  and  it  had 
power  to  grant  the  pivntiif  the  reliefs  longfat ;  that 
by  (he  conditions  of  the  grant  by  the  military 
authorities  the  plaintiff  was  not  dUqaalifled  from 
demanding  ^onnd-rent  for  (he  land  before  be  had 
paid  the  defeadant  the  valoe  of  the  buildings,  but 
that,  looking  to  thoae  conditioaa,  it  would  not  be 
fafr  or  eqvitable  to  grant  the  plsintiff  a  decree,  pure 
and  simple,  for  the  ejectjnent  of  the  defendant,  but 
he  should  be  pnt  under  the  condition  that,  if  In  case 
of  the  defendant'B  refusal  to  pay  the  rent  fixed  he 
desired  to  eject  him,  tha  value  of  tiie  boildinga  as 
cantonment  reddencei  most  Brit  be  detatmned  and, 
when  determined,  must  be  lenderad  to  Uie  defendant, 
and,  if  Uie  latter  refoied  to  accept  It,  the  pluntiff 
would  then  be  entitled  to  eject  him.  Skibraxx  OV 
Statb  Iob  Ikdia  r.  ' " 


S. BlglitofitiilltaryanUioritlet 

to  quarter  troops  in  hoiuM  Iwlongliis  to 
private  IndivldaaJa  in  oantonmsnta— JTiji- 
tary  MtfftUationt, — The  military  authraities  have  no 
rignt  to  appropriate  to  thdr  own  uses  honsea  the  pro* 
party  of  private  indivldaals  in  cantonmentl,  evept, 
subject  to  the  conditiona  preKribed  by  the  Hilhary 
Bwnlations,  on  the  faith  of  which  the  hoQsea  were 
buflt  or  purchased.  Stld  by  the  Appellate  Court 
that,  when  a  person  was  b  the  occupation  of  a  tunsa 
in  cantnmients,  he  coold  nrA  be  ejected  wlthirat  due 
notice,    Cabit  v.  BoiilTBOir 

[1  Ind.  Jnr.,  IT,  &,  88i  Bonrke,  O.  C,  300 
B,  C  in  the  Conit  beknr  .  .    OU.,  187 
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VtQtan  OF  CA8B8. 


CAiTTONiaiiinr  maoiktsatb. 

L  -  JurladloUon— <(oi  ///  of  1669, 

t.  1 — Suroptan  BrititA  taij'tcl. — A  Enropekn  Bri- 
tiab  inbject,  not  belongitig  to  or  connected  with  the 
trmj,  irho  reaides  within  a  canbaunent.  wu  unen- 
able  to  the  inrigdiction  of  a  Cantonment  Joint  Ma- 
giitnte  nndec  a.  1  of  Act  lU  of  1869.  Sha> 
puBJi  JvujiaiB  v.  HoBSiN 

[4  Bom,  A.  C.  167 


■  Small  CaMt  Court 


Act,  XI  of  186B,  u.  12  a»d  8— Act  III  of  1859.— 
A.  plaintiff  ma;  lue  in  the  Court  of  the  Cantaameot 
HagistTate,  althongh  he  is  not  cwryinff  on  bnmneai 
or  reddent  within  the  limitg  of  the  militar;  cautoa- 
ment.  If  a  defendant  ii  amensble  to  tlu  Artidti  of 
Wai  omiteniplated  by  a.  4  of  Act  HI  of  1859,  ho  can 
miy  be  aued  in  the  Conrt  of  the  Cantonment  Uagia- 
ttmtej  bat  in  all  other  caaea  a  def endacti  may  aba  be 
■ned  in  the  Court  of  the  Snbor^nate  Jnd^  provided 
the  iwue  of  action  aroae  within  hia  ]niudictian. 
SuHsABsu  J kanyjk/niiB  v.  Hohaitdas  Tiomou 
[1. 1-  ZU,  8  Bom.,  464 
-  Pom 


licontt— Seagal  Excii»Aet  fill  oflBSO}.—k  Can- 
tonment Magiatrate  in  hia  jndicial  capacity  has  no 
anthority  to  cancel  a  lieenae  under  the  Bennl  Eiciae 
Act  in  of  18S0.  The  power  to  cancel  Ucenaea 
belonga  to  the  rev^ae  anthoritiea.  Qubbb-Ek- 
rsBsa  t.  BidCDBAin  Pabbi 

[L  I..  B.,  15  Calo.,  463 
■  Civil    Prectdmrt 


Ahmadabad  Cantonment,  aned  the  defendanta.  who 
redded  within  the  joriadiction  cj  t^  City  Small 
Caoae  Conit  at  the  tame  place,  npon  a  bond  eieonted 
by  them  at  the  cantonment.  He  preaented  hia 
Tuaint  to  the  Cantonment  Magiatrate.  wlaae  pecuniary 
Jurisdiction  extended  to  BSOO  only ;  but  ttet  officer, 
being  of  opinion  that  the  suit  waa  cognizable  by  the 
City  Small  Cauae  Court,  returned  it  to  the  pisintift, 
who  Bubaeqnaitly  preeented  it  to  Uie  Judge  of  the 
CHty  Small  Cauae  (Smrt,  whose  pecuniary  juriadiction 
extended  to  BfiOO.  On  reference  by  him  to  the  High 
Court, — Stld  that  both  the  Conrta  had  juriadiction 
to  try  the  Btiit,  but  that  the  Court  of  the  Cantonment 
Uagiatrate  waa  to  be  r^;arded  aa  the  Court  of  Iowa' 
KTade,  and  therefore,  under  a.  IS  of  the  Civil  Proce- 
dure Code,  waa  the  proper  Court  to  try  the  luit. 
IhBarhamaa  Duti  T.  BAatU»  Haiealdar, 22  W.R., 
467,  followed.  HoaAiTUn  Baiohahs  o.  Visa 
Pitxu .  .    L  Ii.  B.,  IS  Bom^  160 

B.  Hftdru  Act  Iofl866,B.SS 

—Otntral  Cla*tei  Act,  1868,  i.  B.—S.  6  of  the 
General .  ChuK*  Act,  1868,  does  not  authorize  a  Cu- 
tonihent  Uagistimte  to  award  rlgoroiu  impriiounent 
In  delanlt  of  paynient  of  a  fine  imposed  nndcr  Act 
I  of  1866  (Hadnu).  Qtrixv-EMTBiaB  t.  QommAinr 
[1  L  B.,  8  ICAd.,  S0O 

0,  SommSTT  oonvlotloit — Poliet 

Act  fV  of  1861),  t.  29-  Coviflainl.~Sild  tlat  the 
nunmary  oonvictKin  and  pnniahment  of  two  police 
ofllcen  under  a.  29,  Act  V  of  1861,  by  a  Cantonmeat 
UagiattBte,  FiUwnt  f  crmU  trial,  mm  irregnkr  and 


(    978    ) 
KAQIBTKATB— eoa- 


CAirFOmEBHT 

illegaL  Seld,  alao,  that  a  Cantonment  Hagiatrate 
has  power  to  try  caaa,  nader  a.  Z9  of  the  Police  Act, 
withoat  complaint.  Gotssbmsht  v.  GmDHAitBB 
Lall 1  Asn,  Or.,  24 


Sm    PI.AIIIT— FOKX     Airs    CONTBKTB    Off 
PtAlHT— DmKfBANTH. 

[L  Ii.  B.,  14  Bom.,  SSe 

Ste  SASonoir  TO  PBoaKonilOK— Natdbb, 

FOBK,  AHB  Stithoibhot  OW  SAirCTTIOS. 

(7  Bom.,  Or.,  87 

,S'(a      Sbhtbhoi — iKfBIBOiniBiiT — Ihpbi- 
somiHT  ASD  SiBB      7  Bom.,  Or.,  87 


Oantonment  Bolee,  oh.  IV,  b.  16— 

Failiira  to  report  tmall-pox, — Failure  by  a  houae. 
holder  to  report  a  case  of  amall-poi  in  hia  bouie,  aa 
direiAad  by  a.  16  of  Ch.  IT  of  the  Cantonment  Act 
Bdlea,  is  not  puniabable  nnder  Madras  Act  I  of  1686. 
QnBK-Si^BEB  «.  Lalla    T.  Ii.  R,  8  Mad.,  4S8 

a.  30— -Beer— "  Spiritwmt  liquor."— 

Beer  ia not  a  "a^rirituona  liquor"  as  the  term  is  used 
in  s.  80,  Madras  Act  I  of  1866.    ANonmoTTS 

[7  Mad,  Ap,  15 

OAHTONMEirFS  ACT  (IH  OF  1880). 

Set  CASTOHiuirra  Aor  (XIII  ov  1889). 


-  g.   14- 


SoUiar"~S*b.Ct»tbieior— 
Sale  ofepiritmout  liquor.— A  Sub-Coodnctor  in  the 
Commiasariat  Department  ia  not  a  "  aoldier "  within 
ibe  meaning  of  a.  14  of  Act  m  of  1S80 )  and  conae- 
qaently  the  sale  of  apirituona  hqnor  to  the  wife  of 
without  the  licaiao  required  by  that 


t  that  a 


PBISS  or  IXSIA  t.  DOBAXZOT  i'SANJI 

{I.  Ii.  B,  8  AIL,  914 

KetlyaZ  Exein  Act  (Btugal  Aei 

riIofl8l8),  tt.  4, 11. 29,  sa-gpirituoue  liquor— 
Tori — Cautonmeut  Magittrata,  Powert  nf,  to  caueU 
lieenee^Seveitue  auHorifiee. — "IW  oj"toddy" 
u  "  ifdrituoua  liqoor "  within  the  meaning  of  a.  14  of 
Act  in  of  1880.  The  worda  "apiritnona  liquor," 
"  wine,"  and  "  intoiicatiag  drug*  "  in  that  aectlon 
mnat  be  taken  iu  their  popnlar  aLud  ordinary  meaning. 
QiTBur-EKFSiBB  c,  Bakshaiti  FABat 

[LI..B,lS0aIa,468 

CAnrONKENTS  ACT  (Xin  OF  1888), 


Order  of  tie  Loeal  QatertmoUt  to  the  eautrary—' 
Pecuniary  limiti  of  juritdictiou  of  CautiHuueiU 
Court— Cautoumenti  Aet  (III  nfiaaOJ,  Septal  qA— 


lizcdbyGoOt^Ic 
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DtOSST  ov  cAsas. 


CANTONHmm  ACT   (ZXH  of    1886) 

Qoymaaeat  to  the  Goatnry.  la  a  fait  Med  in  tbe 
Conit  of  the  Vint  Clkn  Bnbodinftte  Judge  of 
Beigmam,  in  it«  ■mall  eaasa  JQritdieti<>i,  to  recoTer 
BITS  M  aTTfan  of  rmt,  &  qnntion  liavicig  Aruen 
whether  that  Ooort,  the  pecuniary  limit  of  wh"»e 
jnriadiction  as  tho  Court  of  Small  Canats  waa  B600, 
or  Uie  Court  of  the  Belgaiun  Cantonmmt  Ha^lrtnte 
blTeatad  with  small  cause  powers,  had  jartadidJoa  to 
entertuD    the    mit.      Meld   that    the    Okntauineut 


:.  S806,  published  at  page  814  of  tbe  Somtag 
Govtrmmtnt  &attflg  for  1B87,  the  peconlwy  limit  gt 
the  (BdgHua)  Cantonment  Ooort  it  deeland  to  bo 
BaOO  I  and  the  deolMiUon  which  was  Made  under  Act 
III  of  1880  [wUehii  an  Act  repealed  by  the  Cuiton- 
neota  Act]  is  kept  alive  by  a.  2,  el.  9,  of  the  Canton- 
tnenta  Act,  and  It  is,  thertfors,  tacb  an  order  of  the 
Local  OoTemiaait  as  is  contemplated  by  s.  10  of  Act 
XIII  of  188».  Qirusoaim)  Honuu  «.  Oioxoss 
[L  Ih  B„  le  Bom.,  702 


-  fl.  98— £«I«  a  of  t 


I  ntltt    mad« 


^Awwv— Tbe  adWimial 

uie  »lea  fnmed  undrr  t,  S6  of  the  Cantonmenti  Act, 

XIII  of  1889,  is  not  only  to  be  imposed  qfler  the 

flrat  convlctiDO,  bat  is  to  follow  proof  that  failnre 
is  podsted  in.  The  addlticnalflne  cannot  be  Impoaed 
at  a  threat  in  caee  of  pi^saible  pernrtcnce.  which,  being 
in  tiie  tatnre,  cannot  be  made  matter  of  preaent  proof 
The  contiDQing  failnre  mnit  be  matter  of  later  and 
■apanta  hunlry  and  proof.  In  rt  Limbaji  TuMran, 
■'.  L.  £..331        


Dtt  Cum  msiB  Bnx  ov  tiAsnra. 

stt  HwLMum     .  I,  Zi.  B,,  1  All,  eo 

[9  W.  B„  78 

Sat  CaeiB  nn>lB  Bulwit  Aon. 

Set  CaBIS  DBIIBB  BJUI.WAI  CoTtrOY. 

L JKiaAoBmiptlon—Zott  o/gtodt. 

— HiadeMripUon  of  the  natnre  of  goods  cntnisted 
to  a  common  carrier  AaeutitleB  the  snider  to  recoTor 
ftn-  their  loH]  altboii{^  the  gooda  would  not  be 
tnbject  to  any  eitia  latea  had  they  been  praperlr 
defcribed.    UoiatM)ou.La  v.  Piliok  .  Oor,  188 

S.  C  in  bonrt  below  .     Oor.,94 

a.  Time  fbr  delivery  of  gooda— 

Zisa  for  carnage  of  goode, — Altbongb  a  carrier 
may  not  be  bonnd  to  deltrer  goods  on  any  specific 
day  or  witUn  any  epecifio  time,  he  ii  bonnd  to  deliver 
them  within  leasonable  time,  and  what  conttdtntca 
reasonable  time  most  be  detenDined  npon  the  txu^ 
deiatloii  of  all  tbe  drcnmatancea  of  the  caae.  A 
caiiier  is  entitled  to  bit  tui^  and  aha^et,  and  be 
i*  entitled  to  Mtwn  the  mods  in  K&kction  of  bis 
Uen  npon  tbem*    Bvldbo  Dabs  «.  NAinooiniL 

P  Agra,  188 

8. SMlverr  of  gooda  to  o«rrlsr 

at  «0iud8nor*ll  Jiakr—BtUnft   to  coMigne*.— 


So  long  as  goods,  thongh  dellverod  to  a  oomston 
canier  app-  inted  by  the  contigiieck  remain  at  the  risk 
of  the  consignor,  Uiey  are  not  delivered  to  the  con- 
rignee.    WmxB  v.  way  .    1  Ksd^  SOO 

4. DellTerr  of  goods  oarrled  by 

sea — Landing  goodt — Ctttom  of  port  tf  Som- 
boa — Pot—ttion  (if  good*. — A  carrier  br  tea  la 
obn^  to  make  an  aotna)  delivery  of  goods  carried 
by  hun  to  the  coorignee,  bnt  such  primd  facie  obli- 
gation may  be  alEected  by  tbe  enttcm  «  th*  port 
wha«  the  goods  are  to  be  dallverad.  Ntither  by  tbe 
cnitom  of  tne  port  of  Bombaj  nor  by  til*  pnvldant  of 
tbe  Cnttoma  Act  is  the  matterof  a  dup  boond  to  mliX 
ifteeu  daji  before  eommendng  to  land  his  cargo  i 
bnt  within  a  reannable  time  after  tbe  arrival  of  bit 
(hip — 46  boon  in  tbe  ea*e  of  a  tailing  vestal,  and 
somewhat  lev  in  the  cue  of  a  tteaner— be  it  at 
liberty  to  land  goodt  if  the  coudgnee  baa  not  mi 
hoatt  for  tiKin)  and  mcb  landing  it  not  mdawfsl, 
not  a  ttttach  of  omitract  at  oairiar  tn  the  part  of 
the  malts.  The  landing  tA  tbe  goods  under  tite 
above  drcnmAances  aad  setting  than  apart  for  the 
lo  not  constitute  a  delivery  of  than  to  the 
.  bat  lacb  gooda,  after  being  so  luided,  ecn- 
tinne  in  the  pDnesrion  of  the  mastCT  as  carrier.  Conrse 
of  l^tlatioa  with  reference  to  the  landing  of  goods 
on  tbe  cvttom-honse  wharf  reviewed.  Qaoire — 
Wbetber,  nudei  tbe  special  drenrnttances  of  this  case, 
tbe  goodfc  when  so  landed,  remaned  in  the  custody  of 
the  matter  in  hie  capacity  of  common  carrier  or  at  a 
warehontemanF  Honasora  Ain>  Shavssai  BAm- 
ma  COBTOBAXIOM  r.  Baksb 

[6  Bom^  a  O,  71 : 7  BoDL,  a  0, 188 

B,  DAk-oarrlng«     proprtoter— 

Bailee  for  iin — ^tgligenee—Onut  of  proof. — A 


that  term  Is  ondtntood  In  the 
Engli^  law.  Snch  a  person  is  bonnd  to  oierdie 
reatonable  and  ordinary  care  in  cesjiect  of  baggage 
entraited  to  hitn,  bnt  is  not  retponnble  for  any  low 
which  m^  not  arise  from  the  lusligeoce  or  d^i^ 
of  himaell  or  his  servants,  he  nw  being  a  common 
canier  bonnd  to  ensnre  tlio  safe  conveyance  of  tbe 
baggage  i^alnst  all  risk,  save  the  act  of  Qod  or  the 
l)ueen^  enemies.  He  I*  to  be  regarded  as  a  baHes 
fcr  Ure,  and  the  fact  that  be  doea  not  deliver  tiie 
baggage  at  the  end  of  tbe  jonmey  shonld  be  accepted 
as  primd  facie  proof  that  tbe  lost  bat  been  occavoned 
by  negligence  for  which  he  is  responsible,  and 
conseqaentiy  the  oims  of  proof  Ilee  cti  bim  that 
reasonable  care  was  exeidsed  by  him.  TOPAaaCTOg 
r.  THoxPHcnr  .    S  IT.  W.,  987 

8, ., '  ConTeyanoe    of  goods    t>y 

Ooveniment  bullook  train— Poif  O^t  Act 
XIV nf  lS6S~Ba\l»»  for  Mrt—  Segligeaet — Co*- 
dflton.— Goods  conveyed  by  the  Oovemnieit  bnllock 
inin  are  not  entnittodto  the  Pctt  Oflce  fat  cmvcg- 
anoe  within  the  meaning  of  Act  XIT  of  1866.  hi 
reapect  of  the  Government  bnllock  train,  Goran' 
ment  mntt  bo  reguded  as  an  oMUnary  bailee  tot  bir^ 
and  not  aa  a  eonUUon  carrier.  At  encb  b^lM  anart 
from  any  spedal  conAtioD  limitfaig  Ha  Uatffity,  tt  It 
bound  to  takt  or^nary  laro  of  goodt  entmtted  to  it 


iizoabyGoo(^Ie 


MQEST  OV  CASB8. 


for  caartyaeai  and  if  good*  m 


other  bailee  for  Ur?,  limili  its  liability  by  ct 
prr^rided  tlioM  conditioiu  are  not  rf  poffnant  «o  pnoiie 
policy  or  poritiTe  law.  A  oon^tdiMi  that  it  will  ant 
be  mponuble  tor  low  occauoned  b;  the  ofgligence 
of  iU  gsvant*  b  eerUliJjr  not  repognant  to  pntitive 
law,  nor  a  ccnffltion  repognant  to  pnbUc  polic;. 
PotTtiusm  or  Babullt  d.  Eibu 


gsnoo— 


Suit  for  damages  fbr  aecll- 
loe — Omu  prohamdi. — In  an  action  to  recorer 
agn  for  injury  camed  to  tba  good)  b;  the  negli- 
g«Dee  of  the  defendant  ai  a  crmmon  catriff,  it  ii 
not  neoewvy  for  the  pbintUI  to  give  endence  of 
■wli  ofgligfiwt  luoltti  tiie  defendant  ^**  abown  that 
tlw  ii^Qiy  wM  occadoned  by  a  cann  which  was 
wtthln  the  eieeptioni.  Thm  the  plaintiff  would  be 
at  liberty  to  dww  that  there  waa  Dseligence  n  a* 
to  deprive  the  defendant  of  the  beneu  of  the  excep- 
tions.   Shitlift  e.  Scott  .    SSW.K,  88 


8. PMioBgart  luggagg.  Jm»  of 

—lf«glig»»e*~C<mditioiu  iadorttd  tm  ii«htt— 
Wonig*  SttamrAip  Compai>g~CotUraet  Aat,'*.  161. 
— Inaniitfbrdam^fwlcMiof  paiMiper'alnggage 
><y  the  wreck  of  a  ship  belnnKing  to  »  foreign  ccaapanj, 

*  ■• 'had  reod*ed  a  ticket  in 

,    „  .  11  it*  face  atated  that  it 

onght  to  be  lign^  by  the  paecenger,  and  that  it  wai 
lained  subject  to  cert^  ccndiUonB  on  the  back.  Thtie 
oonditiona,  among  other  thin^  elated  that  the  com- 


ticket  vrai  dettrered  labject  to  the  conditiont  that 
coiain  aiticlea  cf  a  ipedfled  oatnre  ihould  be  made 
the  inbject  of  a  spedal  declaiationt  in  debnlt  of 

my  would  not  be  liable  ;  that  the 


a  not  itated  where 


alleged  that  he  did  not  Diidentind  tke  French  Ian- 
niagc,  and  that  the  condiUont  had  not  been  explained 
to  um  by  any  penon>    M»ld  that  the  o(>m||any 


fflttona  on  Qie  back  of  the  rauage-ticket ;  that 

of  the  oonAtioua  had  the  dfeet  of  roliering  the 

pany  from  the  coneeqoencn  of  their  own  negligence  i 
that,  in  order  to  eatabMi  a  defence  open  the  gronnd 
that  the  plainUirt  Inggiwe  waa  not  regiitered,  it  was 
necweary  tor  the  defmiant*  to  prove,  not  only  that 
the  plaintiff  wm  bound  by  the  ooaditloni,  bnt  ain 
that  they  wer*  ready  and  willing  to  regiiter  the 
^i^nm*!  Ingngo.  ud  that  the  plaintiff  did  not  in 
net  r^iiterlti  that  aa  the  contnct  wai  made  in 
Calcutta  the  defendant*  were  boond  by  the  provi- 
iioM  of  a.  161  of  the  Indian  Contract  Ad.  Hjckil- 
uois  V.  CoMTieinB  iin  MMHAsmu  HivintBa 
nFBUra  .  .  .  I.XhB-6  0filo,8S7 
IT  C  X..  B.,  49 


0ASSIEB8— «a«ft'iHMi{. 

g,    Sp»oUlooiitrMlt— Sstlaoy.^ 

CIViiflS79J,  ,  10~Coniracl  Jet  fIX  of  1878), 
n.  161,  lei^Sailwag  Comoang.—The  plamtifl  ^ 
apatched  certain  ^ood*  by  the  £a«t  Indian  Bailway 
Company  for  carnage  to  A,  and  liguol  a  ipedal  con- 
tract, in  conformity  with  the  form  approved  by  the 
ChiTGmor  General  in  Cunncil "  under  *.  10  of  Act  IT 
of  1879,  holding  the  CmpanyharmleM  and  fr«e  bom 
all  mponribility  in  regard  to  any  low,  de«tniction.oi 
deterlwadon  of,  or  damage  to,  the  add  ooniiniinait 
from  any  cause  whatever,  ttetore,  during,  aM  jfter 
trandt  over  the  eaid  ruliny  or  other  railway  Unci 
worUng  in  connection  Uierewitb."  The  goods  were 
shoit  delivered,  and  the  plaintiff  bronght  a  nit  to 
recover  the  valne.  Held  per  Gaats,  CUr.,PaiatMr, 
J.,  and  WiCKoir,  J.,  that  the  Bulway  Company  conid 
not  be  h^d  liable  to  acoonnt  to  the  consignee  for  any 
loH  from  any  cause  whatever  daring  the  whole  time 
that  the  pocds  wot  under  thdr  charge,  inasavdi  •• 
the  plunbfF  had  entered  Jntoaniedaleontntettohold 
Uiem  hanaltM  In  aeoordauce  wiQi  s,  l'>  of  Act  IV  of 
1879.  Beld  per  (^KivuLT,  J„  that  it  waadonbtfol 
whether  ss.  IGl  and  161  of  the  Contraet  Act  applied 
to  carriera  by  rail  i  but  even  assuming  that  these  sec- 
tions did  not  appW,  the  Ballway  Company  woald  be 
m  the  podtion  of  canien  before  the  paanng  of  tlie 
Cairier*  Act.  and  were  eaUUed  to  protect  themselves 
from  lialdU^  by  ipedal  oontraet.  Mobhwui  Dju 
D.  Ciim  .  L  Ik  B.,  10  Calo,,  210 

[iao.L.&i,ias 

10. Common  otxrlvn—SivlUh 

lan—Conttaet  Aet  (IX  of  1S32),  it.  IBt,  159— 
CarritreAct  (IUofta65J—SMl¥>»s*A<it(lVef 
1879).  •■  10—Statemtnt  if  oigecU  and  reaeoM  of 
the   Contract  ^i^— The  oommon  law  of  England 

r^nlating  the  reeponriUllty  of  <x —    - 

at  the  time  of  thepr^ '" 

and  is  sUll  in  force  ID  .. 

by  the  provinons  of  the  Indian  Contract  Act.  ATs. 
vetji  TuUidat  v,  &.  I.  J>.  Eailmtv  Co..  I.  L.  M„  8 
Satn^  109,  diHented  bom.  The  pWtifls  sntnuted 
to  the  defendant*,  who  were  common  carrier*  onder 
the  Carriers  Act,  III  of  ISM,  certun  goods  which 
were  lost  in  the  course  of  their  carriage  on  one  of  the 
defen^t**  steamers.  On  the  &cU  it  was  found  that 
the  defendant*  took  a*  much  care  of  the  gooda  ai  a 
man  ot  ordinary  ^dence  would  under  similar 
rircnmitancee  take  of  his  own  good*  of  the  Mme  bnlk, 

Clity,  and  value  aa  the  gooda  bt^ed ;  and  that  the 
waa  not  occasioned  hy  the  act  of  God  or  th* 
Queen's  cnenuea.  There  wu  no  special  contract  of 
the  nature  provided  for  b?  a.  6,  Act  111  of  lS8f. 
S«/Eltb»t  IB.  lEl,  IBS  of  the  Contmct  Act  did  not 
apply,  and  that  the  defeudantu  were  liaUe  fv  theloas 
of  the  goods.  Hotsooba  Sun  SoLff  r.  Inu 
Obsikait  Stiah  VknuMKis  Com  Aire 

[L  I..  &.,  10  C»lo.,  laa  :  18  O.  lb  B.,  84a 


IL- 


Aet 


fill  <tf  ISeej, «.  6,8^N^iigtne»—Aeoidgia,  Zote 
by — Spatial  eotUraet — Ihvinbililjr  qf  comtraet. — 
A  flat  bdoogfaig  to  the  detaidaDti,  tatiyfaiK  goodi 
bekn^^Dg  to  the  plalnMS,  waa  loit  by  aoafaig  iota 
GontHt  wMi  a  Biag  hi  tiie  bed  of  a  certain  river,  tbe 


iizoabyGoo(^Ie 


Dia^T  OF  CASES. 


eii«t«nce  of  wluch  wa»g  could  not  Imto  bean  lacei^ 
tuned  by  tnj  precantumi  on  the  put  of  the  defen- 
duti.  Tte  goodi  were  received  for  CMrbge  by  the 
dciendanti  under  condit'ioni  printed  on  the  bftclc  of 
"  forwarding  note  "  rignod  by  the  plaintiff,  by  one  of 
which  conditions  the  defendtuiti  protected  themielrei 
fram  liabiJitj  agunat  accident  of  certain  pwiiculor 
kinds,  and  "  ffom  any  accident,  loo,  or  damage  reaolt- 
ing  from  negligence,  etc"  Beld  that  the  loM  wm 
not  occaiioned  by  the  negligence  of  tbe  defendanti ; 
that  the  forwarding  note  "  w&i  a  ipecial  contract  " 
within  the  meaning  of  the  Cairien  Act  i  that  the 
clanfe  pnrportiag  to  protect  the  defendant*  from 
nfgligBnce  waa  t>U  ai  being  in  contravention  of  the 
Cbmen  Act )  bat  that,  nevertheleM,  the  ccmtractwaa 
not  thereby  rendered  wholly  bad,  bnt  wm  divlnbla, 
b^g  good  BO  fai  ai  it  provided  that  the  detendauti 
w«e  D^  to  be  liable  for  Ion  by  acddant,  bat  bad  la 
fv  ai  it  provided  that  thay  uonld  not  be  liable  for 
negligence.  India  0HiriBAL8TUKNATISi.ii«T  Co. 
D.  JatxjoMTo  Shaka         .  I.  Ik  B.,  17  CalOq  89 


IS.  - 


-  CarriMt  IgraH- 
teas,  IiiaiilUs-  itf—Sail«ag  Ast  (IV  of  1879), 
t.SlO—lroiiiy  neglietnsa — Itumrtr — AetofOodr— 
A  cuileT  by  railway  u,  nndv  Art  IT  of  1B79,  Uable 


as  an  iniorer  of  goodi  entnuted  to  him,  aod  not 
moely  for  loaa  oocaiioned  by  negUgance.  CHoaaMUii 
o.  CoioaSBioirBU  iob  ^u  IvxaoTaxwwt  oi  thb 
PoBT  ov  CAbOunA  .iZ,  Zi.  B.,  18  Colo.,  4Sn 

18. Cotiract    A  e  t 

(IX  nf  israj,  tt.  148,  IBl,  1B9—Carritrt  Aet  fill 
of  186B)—l»nirtr*~Sailwag  AeU  (IV  of  I87S 
at^  IX  of  1890J—Baileet.-~'nat  the  dntiea  and 
IkbiUUea  m  a  ODnuDcn  oairler  ue  goraned  In  India 
by  the  principlei  of  the  Bagliih  eomnun  lav  co  that 
mbject,  however  intradncedi  baa  been  ncosniied  in 
the  CaJFrien  Act  (HI  of  1B66).  Hi*  rcapw^bUIty  to 
Uie  owna  doa  not  oiipnate  in  contnct,  bst  ii  caat 
npon  y/m  hy  reaaon  of  hii  exercinng  tUi  pnblic  em- 
plojmant  forreward.  Hiiliability  uan  inlnrer  iian 
incident  of  the  contract  between  bim  and  the  owner 
not  inconnitent  with  the  provlnons  of  tbe  Contract 
Act)  and  the  Law  of  Carriers  partly  written  and 
putly  onvrritten  remained  aa  before  that  Act.  The 
B^way  Acta  of  1879  and  1890  redacad  the  reipon- 
dbility  of  carrUra  by  railway  to  that  of  baileea  undo- 
the  Contract  Act,  bnt  tbia  doea  not  affect  the  con- 
atmctinn  of  tbe  law  relating  to  common  camera  and 
the  Act  of  18B6.  Notwitbatanding  aome  general  ex- 
preonons  In  the  clufiter  on  bulmenta,  a  common 
carrier'a  reapondbUlty  ia  not  within  the  Contract  Act, 
1873.  The  dedaion  of  the  Calcntt*  High  Contt  in 
Moihoora    Kant   Shtue  v.  India  Otneral   Steam 


'.  Q.  I.  P.  Bailmig  Co.,  I.  £.  B.,  8  Bom. 

not     mpptnrtad.    Ibbavassz     Flohixa    Co.      t. 

BuswAaSAB  .  .  L  X>.  B.,  18  Calo.,  880 

CL.  B.,  18  L  A,  lai 

14.  ■ —  Saiheav       Act 

(IV  qfl879),  *.  il—Mailvay  Compa»s,  Liabiltis 
af—Carriagt  of  gold  and  nlv»r,  ate. — Jtafwoaoa, 


CABBIBBS— eoMlwltd. 

declared  the  natnre  of  the  content*  at  the  time  of 
delivery.  No  demand  wai  made  on  &«  ptxt  of  the 
nUway  fix  any  inereaad  payment  for  innumnoe.  The 
box  having  mbcarried, — Seld  on  the  aathority  of 
Oreal  ISorther*  Sailwag  Company  v.  Be\r*»*, 
7  B.  and  If.,  950,  that  the  lulway  were  liable  tor 
tha  loae.  Bboxiiast  as  Btati  torn.  Ihsia  c.  Budeu 
Nats  Podsax  .  I.  L  B..  18  Calo.,  088 

CABBIEBS  ACT  (nz  OT  1866). 

See  Bill  oi  LASura 

[L  Zb  B..  8  Had.,  lOT 
jS'ee  Caskihbi. 
[I.  Z..  B.,  10  Cole,  166 :18  C.  Zb  B.,  848 
L  L.  B..  17  Cslo.,  88 

z.  z..  iL,  18  caio.,  eao 

I..  IL.  18  L  A.,  1X1 
Bte  Bailwat  Couf  axi. 

[L  Zi.  B.,  8  Bom,,  108,  ISO 
X.  Zj.  B.,  17  Bom.,  417 
L  Z..  B.,  17  Kad.,  446 

BB.  6  and  B—Segligenee—Aeoid»mt. 

Loei  hn — Special  cimtfatit — Siit  for  damagee. — 
The  plaintiib  delivered  to  the  defendant!  cerMn 
good!  for  carriage  to  Calcntta  m  •  flat  balouging  to 
(he  defendanta.  The  gooda  woe  carried  niider  the 
termi  of  •  apedal  contract  or  "  forwarding  noti^' 
dgned  by  the  ahippar.  One  of  the  conditioni  of  the 
forwarding  notewaaaa  followi  i — "^le  Company  iriU 
not  be  noder  any  llabiUty  ftn  damagta  or  oompcn- 
aationin  reipect  of  loBi  af,or;dam»geto,gooda  .  .  ., 
except  anch  liability  ai  they  are  <x  may  be  mbject  to 
onder  the  provirimiB  of  any  law  for  the  time  hdi^;  In 
force  or  of  any  ccntract  other  than  thla  for  tbe  bme 
being  in  e^ence  betweoi  the  Company  and  the 
ahipper."  While  on  hoard  the  defendants'  flat,  &a 
gooda  were  deatroyed  by  fire.  At  tha  trial  of  the 
caae,  the  defendanti  gave  evidence  ahowing  the  atato 
of  thlngi  b<^e  the  Are  occurred,  thedrcomitaiicea 
leading  to  the  diaoovery  of  the  fiie  (bat  not  the  a 


the  drcnmetancea  dBcloied  in 
explanation  ••  to  the  origin 
deuce  of  negligeQD&  SeM,  alao,  reverdng  the  ded- 
aion  of  Balb,  J.,  that  the  defmdanta  had  not  di» 
charged  tha  onaa  catt  npon  them  by  law  of  ahowing 
that  there  waa  no  negligence.  Central  Caehar  Tsa 
Company  v,  Biteri  Steam  Navigation  Compamf, 
I.L.S.,a4Cale.,7S7noU,erp\aioBi.  SsM  on  the 
conatraction  of  tbe  above  claoge  (per  Bali,  J.,  in  the 
Conrt  below,  and  per  Tbitiltah,  J.,  In  the  Conit  of 


common  law,  but  to  the  law  aa  Ud  down  in  the  Car- 
rittt  Aet  (III  of  1868),  and  that,  nnlewthdr  liatnlity 
waa  enlarged  by  exprcM  contract,  the  defendant  onn* 
pany  ware  liable  only  foi  lo*  or  damage  of  which, 
nnddi.  6  of  that  Act,  they  were  not  allowed  to  rellare 
themaelvei,  that  ia,  only  for  loaf  oceadimed  bj  the 
negligence  or  oitninal  »i!t«  of  themaelvea*  thai)' 
MTTMitioi  agmth    The  deciwn  of  Hili*  J^  ia 


lizcdbyGoOt^Ic 


) 


DiaSTI  OF  Ci£B8. 


( 


) 


Thaw  were 


OABBIBBS  ACT  (IH  OT  IBeB^-eMelpJtd. 
OtKtral  Caelar  Tta  Co.  t.  Mittn  Sitam  Kavi- 
gatio*  Co.,  nnrapoitedi  followed.  BtmiU  on  Bpptal 
(per  IfAOVEXBBOK,  J.,  ViOhux,  C,J.,  doobttng)  tliat 
the  kbove  conEtmctioD  ol  tbe  claue  ffu  coneet. 
Choutkull  Dooam  v,  ErriBg  Stsak  Natioatiot 
CoKPAm  .  L  Ii.  B,,  B4  Calo.,  786 

[icw.N^aoo 

— The  Ja^dml  Committee  dUitdMed 

•n  *ppsal  in  the  nbors  cue  tiom  the  decree  of  the 
AppeUate  High  Court,  which  pweeded  on  ■.  9  of  the 
CarAm  Ad  (HI  of  ISSG),  th*t  Court  having  teken 
the  nm-deliretr  h   pWng  the  burden  of  pioring 

nbfence  of  negUgence  on  ue  <     *"       ■" 

bote  (bowing  th^  no  adeqnite 
Tided  bj  the  def  ai&nti  f 
board,  and  Uut  the  ntch 
dimti,  McorffloglT,  had  failed  to  exmoate  them- 
•elree.  Biroa  Stuk  Vinaunow  Co.  v.  Chout. 
HTLL  Pooou  .  L  U  B.,  36  Cftlo.,  888 

[I..  B.,  S6  I.  A.,  1 
8  C.  W.  IT,  14B 

CABBTHTG  Qir  BiranTEBa 

Bte  Cisn  cmiB  JnaisionoB— CAVBEg 

OT  JmnDionoH— DwMUHro— CjjsT- 

s,  no. 


SwCuSTOv       .  L  LB,  IS  Had.,  496 
rSM  DBiAiUTTOir  .  6  UAd.,  Ap~  47 

rZ.  Ii.  B.,  6  Uod.,  881 
£  Ii.  B^  Ifl  Had.,  466 
I.  L  B.,  Sa  Gftlc  46 
L  lb  B,  84  Bonu,  18 

8l»  HnStT  LlV-— CtT8T0K— Castb. 

(X  I..  B.,  10  Hod.,  188 
X  Ik  B,  17  Had.,  S8a 

Sm  Hnrou  Law— Crsroii— Ikxobal 
CiTETOWB        .  Z.  K  B.  17  ICad.,  478 

B»»  Cabbb  minixB  Juxudiotioii  oi  Citil 
Corntr— Cabtb. 

^  Cabib  uvdbb  BiaET  oi  Sirrr— €a>ii 


Sm  Biohx  ov  Svi^^IirmuT   lo  bvp- 
POBT  BiaHi     .  L  Zh  B,  18  Bom.,  181 
B»a  BiOHT  ov  Way. 

[LIiiB^16Bcan.,56S 


8f  BiaAn         .  I,  Zk  B,  1  Bobl,  847 

liOUOf— 

Ste  Bnrnv  Law— Ottabduh— BiftBT  or 
QTrABSuiTBHiP   ,  Z.  Ik  B,  1  AIL,  94S 


CASTS— eonelndad. 

Bm  Cabib  iTinnB  Hnmir  Law — Ikbkmt- 
AKOB— Dimnsa  o»,  Kioi.tjbiok  ibom, 

■TO. — OOTCABTBa . 

Stt  Himr  Law— HAinnvAsaa- BUHT 
lo  Uaihtinahoi — Wmow. 

[L  Ik  B,  1  Bonu,  650 
See  Hindu  Law— Habbiaqb— Bbstkadtt 
OH  OB  DiBBOLfnoir  op  Haseuoi. 

^  IT.  W.,  800 
L  Xi.  B.  8  Kod.,  169 

CATTLB  TBS8FABS. 

Ste  Masibtsaib,  Jvbissh^ok  os — Sfi- 
oiAt  AOTB— Bailwatb  Act. 

[I.  Ik  B,  IB  ICad.,  388    ' 

See  HiBCBtn    .       -  .  6  B  Ik  B,  As,,  8 

PO  W.  B,  Cr,  39 

16  W.  B,  Cr,  73 

e  Mad..  Ap.,  80, 87 

4  BonL,  Cr.,  14 

I.  Ii.  B,  7  Bom.,  136 

I.  Ik  B,  8  Bom.,  173 

See  IfTHBAKOB— TTBinB  CBOmiAL  Pbocb- 

ouBa  CosB     .  8  B.  Ik  B.,  A.  Or.,  46 

[8  B.  Ik  B^  Ap.,  86 


-  m  of  1867. 


See  COCBT  FebB  Act,  1870,  BCR.  II,  abt.  L 

[a  Bom.,  Ct.,  98 

See    DahasbB— StTFfl     tob    DAiUOBfl— 

ToBTB  .      16  W.  B.,  870 

See  Fm     .  .7  Bom.,  Cr..  66 

Bee  ICAaiBTBATB,  JlTBIBDIOTIOH  OB— -SPB- 

oiAs  AoiB— Caxtli  Tbispabb  Aor. 

XI  Bom..  100 

4  Bom.,  Or.,  18 

6  Bom.,  Cr.,  18 

7W.B.,ifiS 

See  Caibb  inrsiB  HTaanm. 

See  SnrmroB— OiBBKAL  Cabis.' 

[16  W.  B,  Cr..  IS 
See      BmnnKCiB— Impxibonhbiit- Ihpbi- 
BDNuar  nf  siiAina  op  Fnra. 

[6  Had.,  Ap.,  31 

7  Had.,  Ap.,  33 

8»e    WtrmsB- CBudTAL    Cabbb— Sfn- 

MOHma  Ain>  ATTBia>AirOB  oi  WmnasBB. 

00  W.  B,  Cr.,  48 

1  ofiaTl. 

Su    Daxasbb— SuTFB    POB    Dakasib — 

ToBTB  .  L  Ik  B,  16  OaL.  168 

See  Bitisiob— CBimvAii    Ca£BB— Gbhb- 

BALLT    .        .  L  Ik  B.,  10  Kad.,  388 

See  BISHT  or  SVTT— COHPEITBiTIOii. 

_ra  O.  L.  B.,  844 
I.  Ii.  B,  16  C«lc-  649 


lizcdbyGoOt^Ic 
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DIGEST  OF  CASsa. 


OATTIiB  TBBSPASS  AOTa  (HI  OT  1857 
ADD  I  OF  ISny—aontiimea. 

5m  awrrmc*— Gkbkmi  Cihu. 

[IS  W.  B.,  Cr„  IS 

£^  SMTIFOT— IHttBMOTTVBBT— I  It  P  ■  I- 

BOiUHT  ASD  Fun    .  8  O.  Ii.  B..,  507 
-  u.   6   tud  87— PoMid-tMyw 


Poliei    patel. — Whpra    x  Magiatrate    convicted, 

vaim  «.  27  of  Act  I  of  1B71,  ft  pen  n  who  wm  not 
Unuelf  ■  pmmd-kMpaT,  bnt  wu  merelj  enteit&iaed 
b;  the  poltee  p»tel,  who  wm  ex'offieio  ponnd-lcBepei 
under  i.  6  ol  the'Aot,  the  High  Court  uiinlled  the 
cttiTictim  ud  wnteace  paMod  upon  the  accnwd. 
Bm.  v.  Tazu  tiuj>  Luht  .  8  Bom.,  IM 


-«.ia 


Bm  Csmiiuii  8B110B  01  TxirsT. 

t8B.IbB..Ap.,l 
■.SO. 


8tt  CoxrnraATioT— Cxnmrii  Caisb— To 

AoamwB  OS  Duicsul  op  Cokflaist. 

[8  C.  Zi.  H,,  B07 

Z.  lb  B»  18  Calo.,  804 

L  L.  IL,  e  Had.,  108,  874 

Bm  matMBi.Ti,  jTmssionoir  ov— 8pi- 

ouii  Aoit — Ctma  TsupAiB  Acn. 

CL  L.  B,.  88  Oalo.,  800,  448 

1, Crimtnal       Prooi- 

dmrt.Codi  (1883),  i.  B60-rF^Mlo%i  ami 


of  Mttle  I>  not  k  complaint  of  an  offence  within  the 
Itwaning  of  the  Code  of  CriminAl  Pmcediire.  C(ma»- 
qnentlj,  mi  the  diimlMal  of  mch  a  eompl^t,  it 
ii  not  oouipetMit  to  a  Court  to  act  under  e.  GCO  of 
the  Code  and  awud  oompeuMtion  to  the  pcnone 
agninet  whan  the  oompUiat  ta  made,  Piteki  y. 
JMiama,  L  L.  X„  9  Mad,,  109,  KotUlattada  v. 
Mutluna,  J.  L.  E.,  9  Mad.,  S74.  Kala  Ckand  y. 
Owladitr  BUvai,  J.  L.  B^  13  Calc,  BOt,  and 
Stdaraat  TAaJtw  t.  Joo»a6. 1.  L.  R.,  SS  Cale.,  248, 
nferred  to,    UiasAi  c  Bbiobhie 

{1.  Ii.  R.,  18  AIL,  858 


-  Mid  BH.  aa  ftnd  88- 


f  Coda  (1883),  i  4  fpj,  and 
Oh  XXII—IlUgal  Mimrt  of  eattlt—"  Ottnct" 
—Bammarf  inol.— The  iUunJ  eeinre  of  cattle  al- 
Inded  to  in  w.  SO  to  as  of  the  Cattle  Treapaw  Act  (I  of 
1871)  te  not  w  "  ofleoee"  voder  i.  4  (p)  of  the  Cri- 
ndoal  Pnioediire  Code,  and  eaeet  oonneoted  therewith 
aie  accovdinE^y  not  triable  by  the  nniinary  procedure 
deaeribed  in  Ch.  ZXII  of  that  Code.  Pitchi  y. 
AM^appa,  I.  L.  B.,  S  Mad.,  103,  and  Sottala»ada 
y.M:atkagti,l.t.S.,9Mad„874,toSiimeL  Hm- 
■uc  Tbaxvb  «.  JooHix  .  L  L.  B.)  88  Oslo.,  948 


CA'nX.B  TBSBPABB  AOTB  cm  OV  UBT 
AITD  I  OF  lB71)-«o>ftaM({. 


8t»  Apful  m  Cbimdml  CjU»— Aon— 
Carta  Tbsbpabi  Aoi. 

[I.Ii.B„IOBem,.980 

8ir.w.,ioS 

X.  I..  B..  16  OalB.,  7U 
I.  Zi.  B^  U  KmL.  858 
LL.B,ieXftd..888 

Sia    CoKFmiTiox— Cbdihui  Cum— 

Foa  Lota   OB  Ixmr  ouxmo  bt  0*> 

nam  ,8  a  I..  B,,  507 

XL  L.  B^  7  KKd^  845 

fli.  B„  14  O^o,  175 

L  Zb  B«  18  MJuL,  S8S 

L  Zk  B..  88  Oklo..  188 

Bm  mn    .  ,7  XmL.  Ap..  84 

Bm  ULSist&m,  JmTasioriOK  0>-^9pi< 

otu  Aon— Cavtls  Tbufabb  Acn. 

[Z.  Xi.  B,,  88  Orio,  800,  448 
L  Powtr  of  Magis- 
trate— Seitmrt  of  eattU  amd  iiipnit  aa  to  oun^r- 
ihip  oflamd. — where  tha«  wai  a  dltpnte  aa  to  iha 
ownereUp  of  hnd  on  wUch  the  eompUnanfi  cattk 
were  fbvnd,  the  eanpUnHit  atatlng  the  land  belonged 
to  ^,  who  gave  Um  the  rlriit  to  grua  Ui  cattle  then, 
and  the  party  ohaiged  (who  bad  tdied  end  impounded 
the  cattle)  oMndng  the  land  aa  hia  own,  it  waa  hdd 
thattheordet  of  the  HaKittrateiefarring  the  partea 
to  the  avil  Court  wiB  illenl,  and  that  ha  riioQld  have 
diapoaad  of  the  oaae  Umaelf  undea  tha  Cattle  Tieapaaa 
Act,  I  of  1B71,  a.  21,  TuHBOO  c  Enraic  BuKaH 
^  W.  B4  Or.,  8 

8.  Joint  fm* — Ktt*  mad 

aoMwwattow.— Fioeaadingi  under  a,  SV  of  the 
C^iftle  Treapau  Act  are  quau-dvil  in  their  natuns  a 
Magiitrate  being  at  lltierty  under  that  aedjon  to 
neini  and  enforce  in  a  inmmary  mannrr  compenwUn 
fm-  an  injury  for  which  a  civil  addon  mi^A  be 
brought.  An  order,  therefore,  for  the  payntent  of  a 
tnm  ai  fine  and  compeneatlon,  paiaed  agaioat  two 
penom  under  that  aectian,  which  doea  act  apedfy  the 
proportionate  amonnt  payable  by  eachi  la  good.  la 
lai  lUxiKB  ta  Nui  <>.  BoiraoB 

tL  Zh  B.,  14  oao,  ITS 


eaaie—TUJt- 

m€mt  in  d^famlt  of  pag^ttM  o\ 


0  Mve  looaed  the 


iharing  with  the  ponnd'keeper  the  feci  to  be  paid  iar 
tbeirreieaae.  HewaaproDesdedagainet under Actlot 
1871  (Cattle  Trnpaaa  Act),  and  nnder  the  provldou 
of  a.  22  ordered  to  pay  compCDaation  to  the  iMm]dMn- 
aot,  and  in  default  tn  un&rgo  one  month**  rikorena 
imprinnment.  SM  that  a.  22  waa  InappUeable  to 
the  tacU  MF  die  oaae,  and  that  the  order  mnat  be  a«t 
aiide.  On  the  facta  it  wa*  not  a  ease  of  "  IQagal 
aeiinre  and  detention "  of  oattla^  but  rather  one  of 
theft,  «a  all  the  elamenta  of  that  cAoM  were  (mant. 


lizcdbyGoOt^Ic 
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PIOBffr  OF  CASES. 


CATTLB  TBXSPA8S  ACTS  <m  Of  1857 

AlTD  I  or  lffIl)-eoiulmd»i, 
Mid  0»  Hcowd  ilmild  hftTs  bseo  charged  wtth  and 
kiedfrvtbat  offence.  AIri,fiiither,  that  the  MirtaDce 
<tf  impriwDmant  in  debnlt  of  p^ment  of  tiM  conjpen- 
Htku  wu  not  wuKoted  by  Uir.  Compemationnay 
1m  1e*ied  aa  a  fln^  and  the  ordinary  node  <rf  levyinc 
flnei  U  lud  down  to  •.  886  of  the  Ckide  of  Criminal 
Ttooednrch  The  law  nowliere  proridei  Oiat  fluea  ma; 
be  levied  b;  meana  of  impriaonment.  Pirtas  Bu 
V.  A^  HiAK  .  L  Ih  XL,  89  Oaio.,  188 


4.- 


amtrded  under  CattU  Trttpatt  Act — lmprito»m«»t 
i%  dtfa*U  of  pagmtnt. — Impriaomneat  eannot  be  in- 
Ucted  In  defanlt  of  pajment  of  the  eompenaatlon 
awarded  ondra  the  Cattle  Treapaia  Act.  QUSBK- 
~     --"<!.  IiAZHBia  iTATriKAii 

[1 1..  B.,  19  Xad..  986 


-  nUjal 


OAUBBUBT. 

Be»  Puonoi— CrvjL  Cabie— Cavu  Lui. 

[SByde,  86 

BooikB,  a  O.,  888 

4  B.  lb  B..  Ap„  78 

LIhB^a7aBlGi.,3U 

OAUBZ  aw  AOTZOK 

Stt  Caju.  mnixB  Appxelaii  Cotmr— 
OBJionom  lAKiM  lOB  nxt*  timi  oh 
Af  PiAii— Biaav  <n  Bm. 

Am  Carm  trvsiB  Bohd. 

j8h  Casis  uxdu  DxoLABATrax  Dkoud, 
SuiiiOB. 

5h  Caibi  nonB  Jirsusioncm— Caitbii 
01  JmiisionoT — Caubi  o*  Aonox. 

Sea  Cash  WDWi  LnmATimi  Aot,  1877. 

j8m  Casu  uiron  PaiiiuiBv~isvna 
FouzBHox. 

Sm  7«bbubb»— If atcsb  ov  Fobbbbbiov. 

[L  L.  K.  4  CaIo.,  816. 870 

94  W.  XL,  8%  416 


B$t  Cabib  mBK  BBLixQuiBicinira   ox 
OifiBanHf  TO    BUM   MX    Poxnoa   oi 

Set  Cabsi  nrsBB  Bib  Jusioata— Casub 

orAoinut. 
8h  Caim  imn  Bmkxoi  Svb. 


CAvama  imATH  bt  ]niai.iaairoB. 

LtwBo*  of  GoTeroment  fbTry  al- 
lowing Unsoviid  boat  to  be  naod  on  tarry— 
Penal  Codt  (JM  XLV  of  imOJ,  t.  8M^.-The 
leasee  of  a  Oarenuneat  ferry  having  the  eicloelve 
right  of  oonTpying  paeeeagere  aemn  a  certain  river 
at  a  pariknlar  ipot  alluwed  an  nn'onnd  boat  to  be 
need  at  the  ferry.  In  coDiequeace  of  iti  Dnaonnd- 
naea,  the  boat  wmk  while  croedng  the  river,  and  aome 
of  the  pcnoni  in  it  were  drowned.  Meld  that  the 
leeaee  of  the  ferry  wa*  properly  oonvlEtad  of  the 
offence  provided  for  by  i.  804A  of  the  Penal  Codft 
QiriBN-SKPBIBfl  V.  Beutak 

[I.IbB„ie  All.,479 

0AV3AT. 

8m  LBTTIBB  0>  ASMnrUTBATIOII. 


[16  B.  L.  B.,  Ap^  8 
I.  LB.,  4  Colo- 67 
L  Xv  B.,  18  BoiiLrie4 


Bf  Hnmir  Lav— FAWirnm— BwummB 

lOB  PlBCinOII. 

[I.  L.  B.,  97  Oalo.,  S» 
4  C.  W.  H,  S89 

CXBTinOATB  07  AmCZNISTStATKnr. 

CoL 
1,  CBBTmoAn  vvsja.  Boxbax  BBevu- 

»I05  Tin  OP   1887,   *SI>  AOTB  XIX 

AHDXX0P1841      ....   091 

8.  AoiB  xxni  01  isao  un  tii  o>  issv,    - 

AXD  Oxun  ot  CxBimoAn  .  MB 

5.  BiSBT  TO  BUB  ox   iziODTi  Dxoaa 

wheout  CxBTmoAn  .  9B6 

4  lanra  op,  and  Bisxt  to,  CnTmoAix  .  1010 
B.  Nathxi  aks  Fork  ov  Cbxhpioatb      ,  1018 

6.  Fxocacnnui lOn 

7.  Xvnoi:  oi  CBsnnoAn       ,  .  lOSE 

8.  CAKoniairT  Aia>  Bioail  op  CmiPi- 

oATx 1029 

9.  BoUAY]bK0X>'A01',XX0PlS64        .MBS 

8m  Cabbs  mnna  Appba^— Cmin- 

OATB  OP  ASMcnBTXAnOH, 
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OIOBffl  Of  CA8B8; 


OBBTIFZCATB  Of  ADUHnSTBATZOir 


See  LnOTATiOM  AOr,  1S77,  AET.  17S, 

[X  I..  B.,  8  MadU  907 
I.  li.  a.,  7  Bom.,  ai3 
L  Ii.  H.,  la  CaJc,  48 

1.  CBETIPICATE  UNDEB  BOMBAY  EEGULA- 
TION  Vin  OP  1B27,  AND  ACTS  SIX  AKD 
XX  OF  1841. 
1.  Bom.   Reg.  vm  of  1837— 

EigM  iffnul—Snit  to  tttablitk  title  it%d»r  will.— 
A  plainlifl  can  nte  to  eataliluh  bii  titla  nndei  a 
arill  without  prodncing  a  certificate  under  Bagnlation 
vm  of  1827.  MiUelam4  t.  Moiiekainl  SargnniM- 
da*.  9  Bom.  H.  C,  A,  C,  SI,  distineniihed, 
UUAXUi,  Njuutoai  «.  Bai  Fa»ov 

[L  Ii.  B.,  19  Bom..  890 

% Certifiealeo/leir- 

tUp,  Effect  of  graUl  of.~k  certificate  of  hmnlup 
granted  nndel  Begnlatioii  VIII  of  1827  wai  not 
primd  faeit  eridence  Uiat  the  holder  of  it  m*  the 
Tightfnl  hetr  of  the  deeewed.  The  effect  of  mch 
c^Ufiate  wu  merely  to  gire  lecnritj  to  penoiu 
in  poneuion  of,  or  mdebtad  to,  the  estate  of  the 
deceaied  in  deling  with  >acb  bolder  m  the  legal 
reprsMntative  of  the  deceaied.  Bakohaniiki.  Eui- 
KAKHi  V.  Tethoji  Tlus  Halkabji  Fatil 

[4  Bom.,  A.  C  178 


of    i 


Jlo<a»  under  Sgg%iaiio%  VJU  of  1837,  >.  7,  el.  8— 
SepreuKtaiiTe  ^tttaie. — A  certificate  of  whniniitn- 
lion  granted  onder  Begnlstion  VIII  of  1827  only 
Indieataa  the  pemn  w&)  for  the  time  being  !■  in 
the  legal  management  of  the  property  in  re^>ect 
of  whkh  it  ie  granted,  bat  doei  not  conititate  the 
holder  of  tlw  cotiflcata  a  repreeentatiTs  of  the 
srtate  tor  Uie  pnrpoee  of  dlitiibnting  It  amongit 
hii  co^haren.  Eiseat  JAaABiuiB  e.  Naba^ait 
SixHA&uc  .        L  Ih  B.,  14  Bom.,  986 

^ EtTmal  of  ordtr 

— PaywteiUi  made  before  reverml. — Where  a  widow 
obtained  an  order  tor  a  certificate  of  adminiitra- 
tirai  to  the  eatat«  of  her  deeea*ed  hmband,  wtdch 
order  wai,  however,  revened  cd  appeal  before  the 
certificate  wai  |Tanted,  it  wm  held  that  payment! 
made  to  the  widow  befme  the  order  was  reTeraed 
were  nnantboriiad.  Dakoshas  Buon  Faosa- 
riBKAS  V.  Zmu  Eox  Eauslixa 

[7  Bom.,  A.  C,  81 

6. Paymenl  o/"  ii«6(« 

to  mppoted  heir  nf  deeeated  b^oro  grant  of  etrtM- 
eat*  of  Mrthip. — A  defendant  who  ij  raea  by  tiw 
holder  of  a  certificate  of  heirahip  to  a  decoMed 
HindD  for  a  debt  dne  from  the  defendant  to  the 
decand  ii  at  liberty  to  ihnw,  notwitbitandiiig  the 
certificate  of  hdrthip,  that  he  has  naid  the  debt 
to  the  actnal  bdr  of  the  dece*«ed  before  the  grant 
of  the  certificate.  It  will  not.  bowever,  be  mffioient 
tor  mch  defendant  to  ehow  that  ha  ha*  paid  hii 
debt  to  a  pemn  whom  he  iotid  fide  believed  to  be 
each  heir.  Ftubotak  HAHsmtB  v.  Baitohhoi) 
PVUHOTAX  8  Bom.,  A.  C,  169 


1.  CERTIFICATE  UlfDEB  BOHBAT  BBOTTLA- 
TION  Vin  OP  1827,  ANP  ACTS  XIX  AND 
XX  OP  ISAI-oMi^wwiJ. 

6.  - — ■ — Bombay     Begidor 

tio%  VIII  of  1937,  I.  7— Holder  of  nek  certi- 
ficate a  trantferee  of  decree  wHii%  tit  meaning 
of  1.333  qf  the  Ciril  Frocedmre  Code  (Act  XIV 
of  1882)— Sight  qf  tnch  perian  to  exeo^U  decree.— 
A  holder  of  a  certificate  ot  adminiatratim  granted 
niLder  ■.  7  of  SegnUtlon  VTII  of  1S27  Ii  a  trantfeiw 
by  law  of  a  deixee  obtained  by  the  deceased  witUn 
the  meaning  of  b.  232  of  the  Civil  Procedure  Code, 
and  ia  competent  to  apply  for  execution  of  nidi 
a  decree.  Ekahsbrat  Ba7UISAT  e.  QimsB 
BHAtHTBi  .    L  Zi.  B.,  11  Bom.,  see 


'  Bombay  Segnla- 
lion  nil  of  1837,  t.  9—Comtnotion  oj  the  wordt 
"«^  appoint  "—Appointment  ^adminittrator^ 


two  or  more  cUmanta,  and  tuait  of  than  have 
taken  peaKadon,  the  Diririot  fndge,  within  whoa 

inriidictlon  the  property  ii  mtnate,  i*  boond,  on 
ha  application  of  one  of  the  paitie*  concerned,  to 
appoint  an  admioiitrator  tmder  a.  9  of  Be^lation 
Vin  of  1827.  The  words  of  the  aectiea  are 
imperative,  and  not  penniinve,  The  naeof  the  worda 
"otoy  ajtpoint"  in  tlui  aection  does  not  imply  that 
the  Diatnct  Judge  has  any  diacretion  in  a  proper  caae 
to  appomt  or  not  to  appmnt  an  adminiatrater.  If 
any  diacretion  ia  given  at  to  the  eieKlae  of  tha 
power  thereby  confeired,  it  ia  diat  ot  deteniUning 
whether  the  oecaaion  hu  ariien  in  the  paiticnlar 
case,     TlBEWUCBBlB  FciroiT  o.  VAiHJD»T  POWIPIT 

[L  L.  B.,  IS  Bom,  87 

S.  ■ Applieation     for 

certificate  of  heirMp  bated  en  adoption — JVooa- 
dnre, — H  apphed  under  Bombay  Begulation  TTII  of 
1827  to  a  IKatrict  Judge  for  a  certificate  ot  heir- 
■Mp  to  a  deoeaied  D  under  a  regiatered  deed  ot 
adoptico  by  hia  widow  ezecatsd  nearly  fifty  years 
after  lyt  death.  The  opponent  claimed  to  be  tiia 
heir,  and  deiuHt  the  logaluy  of  the  a^ption.  31m 
District  Jadn  refeired  the  appliouit  to  a  nsiilar 
anit  to  eatabliah  the  validity  of  Us  adoption.  Setd, 
in  appeal,  that  the  District  Judge  wu  bound  to 
inveBtipata  the  oaae,  following  the  procedure  lud 
down  in  s.  4  ot  Begulation  VTII  of  1827,  and 
had  no  authority  to  fli'tninp  ^^  application  and 
refer  the  applicant  to  a  regular  suit  to  octablish 
the  validity  at  the  adoption.  HiBisiva  DxnBnra- 
uo  D.  BHAUBnra    .        .  L  Ii.  B,,  SO  Bom.,  S48 


e.  - 


—  Bombay     Regnla- 


appeal — Ctri'i  Froeedture  Code  (Ael  XIV  qj 
/.  fiaS— S»p»rii»<ei»rf«»ca  of  High  Conrt—IUegU 
emercite  <if  jnri$dietion.—B.  9  ot  Begulatian  VUI  of 
1827  empowen  tha  District  Conrt  to  m^  an  order 
dirwtin^  the  admlnistntora  appointed  vndw  the 
Begulation  to  make  orei  the  proper^,  when  "it 


lizcdbyGoOt^Ic 


(    99$    ) 


DIQUST  OF  CASUS. 


OSBTIFIOATB  07  AVMTxnBTRATIOTIt 

— eontiiMud. 
I.  CBBTJFICATB  UNDEB  BOMBAY  BEGIUIjA. 
HON  Vni  OP  1887.  AND  ACTS  XIX  AMD 
XX  OF  liU—<io»ii«%ed. 
hw  be«o  determined"  bstwMn  the  rivtl  cUmftott 
wbo  {■  tlie  heir  of  tiw  deceMedj  bat,  to  eits  full 
■fleet  to  the  object  of  the  Begnlatton,  the  word 
"  detenDined "  moet  be  underwtood  "  finally  deter- 
mined." Where  the  Jndge  coomdared  thii  ha  was 
bound  to  nuke  ta  order  directing  administnt'in 
mppointed  nnder  B^;iilatbn  VIII  of  1827  to  mike 
orer  the  propert;  at  the  decewed  to  one  of  the 
rival  eUmuita  who  wu  judicially  declared  to  be 
the  heir  of  the  decewed: — Slid  that,  n  long  ai 
the  party  ag^nit  whom  the  decinoo  in  the  nuitter 
of  the  rival  dumi  wai  given  had  a  right  of  appeal, 
the  order  of  the  Jndge  wai  one  which  he  oonid 
not  make  under  the  Begnlation,  end  that  in  ezerciring 
hit  jnriidiction  under  &e  BegnUtion  be  had  eiercued 
it  Illegally,  and,  that  being  lo,  the  High  Conit 
had  power,  under  a.  623  of  the  Civil  Procednre 
Code,  to  interfere  in  the  aercUe  of  ita  extraordinary 

i'nritdicUDo,      laHViiaaiK    PtTTOTt    r.    TiBdubt 
■iKsiT  L  Ik  B.,  16  Bohl,  708 


XO. 


-   Certi^af0  undtr 


AH  XXVII  of  laeO^Btniaay  BegiUaliaii  Till 
ijf  ISSff,  t.  S—JurUdicliim  to  grant  ctrtificaU 
^  admimiilrotiom — J'oreiyner*  reridiag  abroad. — 
trnder  s.  8  of  Act  XXVII  of  1S60,  a  certificate  can  be 
grantod  only  for  the  eitato  of  a  BrilLih  mbjeci 
dther  reiidenf  within  the  iSitrict  where  the  certificate 
k  onght,  or  elae  having  no  flied  place  of  rcai- 
dence.  The  Act  doei  not  make  provinon  for 
admioiftration  of  the  effecti  of  a  forcigatr  domiciled 
■broad.  While  Act  XXVII  of  1860  baa  regard  to  the 
penon,  BegnUtion  VIII  of  1827,  on  the  other  hand, 
-  fnob*  nmply  to  the  tuslity  of  the  aaseta  m  the  gmnnd 
of  the  Conrt'i  Jnriadiction  to  grant  a  certificate  of 
adminiitratkm.  The  intention  of  i.  9  leema  to  be  that 
when  there  are  aaaeta  within  a  lilla,  and  the  circnm- 
Mancea  exiit  which  are  ipecifiad  In  the  eection,  a 
rertifleato  of  adminutratlnn  may  be  granted.  The 
anthority  given  nndfr  ■■  9  mn«t  be  nndontood  to 
be  the  eame  ai  nnder  e.  7.  £,  a  eardar  of 
Baroda,  rending  wittua  the  Qaikwar'e  tenitiry, 
died  Uiere,  leaving  conaiderable  property  in  the  district 
of  Barat.  On  hie  death,  L.  the  Aaeirtant  Collector  of 
Bnrat.  wat  appointed  adminiftratnr  of  fi  estate, 
nnder  i.  9  of  Begnlation  Till  of  ^837.  Shortly 
after  Ida  appointment  ai  adminiatiator,  L  went  to 
Eoghutd  on  fnrlimgh.  Daring  hii  abience,  the 
plamtiffi  ened,  ai  hein  of  B,  to  rccoverthe  balance  of 
principal  and  iotereit  dne  on  a  bond  executed  bj 
the  defendant*  in  favonr  of  3.  Btld  that  the 
jd^ntili'Were  meompetent  to  me.  L  having  been 
appointed  tdminiatntor  of  2*1  eatato,  and  qever 
having  been  relieved  of  hli  office  ae  adminiitrator 
by  the  Ciurt,  ai  oontemplated  by  ■■  9  of  BegnU- 
tion VIII  of  1827,  hii  atatni  itill  gobiiAed,  and  while 
it  mbwted,  no  one  eln  conld  represent  the  eitate. 
The  appointmcst  of  an  adminietratcr  eicludri  other 
repreisntativei  n  long  ai  it  mdorei.  1bb*bix 
A£nsiH  r.  Ztiin,RIiB«  Lxdli  BiatH 

[I.  I-  IL,  la  Bom.,  160 


CERTITICATB  OF  ADUUTISTBATIOS 

— e(Htti*it»d. 
1.  CEBTIFICATE  UNDEB  BOUBAT  BEODLA- 
TION  VIII  OF  1827,  AND  ACTS  XIX  AND 
XX  OS  \&iil~eoiUii»Kd. 


U.  - 


-  Aot  laX.  Ot  IMl—Stmmarf 


profed*re—Afff  XXVII  of  1860,— A  (a  Hindn)  died 
inteitato  in  December  1S6S,  leaving  hii  widow  in  pnfr 
•etaion  of  Mi  property,  moveable  and  immoveable. 
The  deicent  of  A't  property  wae  admittedly  governed 
by  the  law  of  the  Hitakihara-  On  the  19th  January 
1866,  A't  nephew  presented  a  petition  to  the  Zill^ 
Court,  trnder  Act  XIX  of  1841,  denying  the  title  of 
the  widow.  Upon  thii  alone  the  Jndge  directed  the 
widow  to  ccme  in  and  ehow  cause,  which  ihe  did  oo 
the  and  February  fpllowing.  A  daughter  of  A  on 
the  19th  March  presented  a  petition  in  oppodtim  to 
the  nephew*!  clum  fm'  poKeadon.  The  nephew  filed 
a  reply.  In  the  meantime,  the  widow  applied  for  » 
certificate  under  Act  XXVII  of  1860,  which  wai  op- 
posed by  both  nephew  and  dan^ter.  The  nephew 
alio  filed  a  crow-petition  usd%  Act  XXVII  of  1860. 
All  thete  prtitiona  came  on  by  craiient  together  for 
idJQ^oiukn  on  a  itato  of  facts  admitted  by  all  par- 


of  htw  to  he  deddt^  on  the  Aeti  of  1841  and  IBfO. 
The  qneition*  so  lubmitted  were— (1)  Did  it  appear 
on  the  evidence  that  there  wae  a  separation  between 
A  and  Ida  nephew  according  to  (^  Hitakihara  doc- 
trine  ?  (S)  If  the  evidence  per  le  estoblished  a  legal 
■epsratiuD,  was  inch  aeparatinn  negatived  by  cert^n 
amniailoni  at  AI  The  Judge  refoaed  the  appli- 
cation of  the  vridow  undpr  Act  XXVII  of  1860,  and 
granted  poeiesaion  to  the  nephew  nnder  Act  XIX  ot 
18M.  The  nephew -was  a  man  of  anbatance,  and  able 
to  bring  a  regular  salt,  and  there  was  no  evidence  of 
pones^coi  by  force  or  frand  on  the  part  of  the  widow, 
the  only  qneetion  being  her  right  according  to  the 
Hitakahara  law,  Rtld  that  the  iaAse  waa  in  error 
in  procee^ng  summarily  nnder  Act  XIX  of  1841  on  the 
declaration  of  the  applicant  alone  and  without  other 
enqniry,  but  that  this  defect  was  cnred  by  the 
widow's  appearing.  That  the  Jndge  ought  not  to 
have  tried  the  esses  under  Act  XIX  of  1841  and  Act 
XXVII  of  1860  together  and  on  the  same  iMQca  ;_but 
the  Jndge  having  jnriadiction  over  the  subject- 
matter  and  to  frame  the  iasuea,  hia  order  wai  not 
open  to  appeal  or  review.  Jnaona  Kookwcb  r. 
QaWBBB  Btjvath  Pibssab 

[1  led.  Jar.,  IT.  S.,  865 :  6  W.  XL,  Hia.,  58 


Mg  ctr\  _  .  ^  .  .  . , 
granting  a  certificate  nnder  Act  XX  of  1841  waa  not 
to  eatabliih  a  will  incontestably  agunit  the  whole 
world,  or  to  prevent  a  will  from  bdng  impeached  in  a 
suit  if  set  up  to  defeat  the  righta  of  parties  claiming 
nnder  the  Law  of  Inheritance.    Haeoiod  Azbih- 

OOU^B  E&A3T  c.  SrROOllEA  BSBBI 

[W.  IL,  1864,  827 


IS, 


-  Ifattire  ofcerti- 


ficale.^A  certificate  for  collecting  the  debta  dne  to 
the  nrtate  of  a  deceased  pcrsin  given  under  Act  XX 
of  1841  givei  a  pcnonal  ri^t,  and  ia  not  traniferable 


iizoabyGoo(^Ie 


) 


DIOEST  Of  CA3ES. 


CBBTIFICATIi  07  AXtMZNIBTI)  AVION 

— eontiimed. 

1.  CERTIFICATE  UIIDBB  BOMBAY  EBQDLA- 

TION  VIII  OF  1827.  AND  ACTS  XIS  AHD 

XX  OP  l%n.—co»elmded. 

b;  aale.     HaBSU  Aut  Ehiit  r.  LncnmapirT 

BjUOO         ....    1 W.  B.,  Mis.,  28 

14.  — ■ —  CanettUng      qf 

etriijieate. — A  Court  CKtmot,  solely  on  the  petition  of 
ft  puty,  cftncel  %  certificate  granted  to  him  ander  Act 
SX  of  1S41,  or  decUre  tliat  hii  trust  and  gaArdkn- 
■bip  hsTc  ceued.  If  he  gives  ap  hU  dntiei  of  hit 
own  Accord,  he  doei  to  on  hii  own  mponitbUity,  and 
the  Court  will  not  order  him  to  act.  Sdkbhoo 
Chctmsib  Kbxm  v.  Ihbik  CHmtiB  Bakbbjbb 

[W.  B.,  1864.  Hla..  S4 


10. Aot  XXTU  of  iBeo-oy*rf 

Hf  Acl—Tr%tftt.--Jhv  object  of  Act  XXVII  of  1S60 
ii  Dot  to  eutble  partiei  to  litigate  ^neitioni  of  di*- 
pnted  title,  bat  to  enable  debton  to  pay  tlie  debts  dne 
by  Uiem  with  safety  to  the  repmentatlves  of  deoeaied 
Hindus  and  ctbert,  and  to  fa^litate  the  colleetton  of 
inch  debts  by  rtmayiag  all  (bmbts  u  to  the  ksal 
title  to  demand  and  reeeiT«  th«  mbb.  In  otts 
words,  the  objects  of  the  Act  an  to  enable  debtors  to 


collect  the  debta,  lost  they  iboald  be  lest,  e.g.,  by  the 
opeiation  of  the  law  of  limitation.  The  holder  of  a 
e«rtifleateiaa  traitee  liable  to  aceonni  for  the  monej* 
receiTed  by  him  to  the  legal  heirs  or  repreaeDtattrei 
of  tfae  deceased.  If  Tax  lunnB  op  tbb  fbti- 
HON  OI  NOBODIF  Chukdik  BlSWlfl.  PxUfXIITO 
Buwu  V.  SoBtyoa  CainrDKB  BiswAB 

[L  I-  B.,  8  Oalo.,  868 

Applieation   qf 


person  shall  be  compelled  to  pay  his  debt  to  any 
person  cluming  to  be  entitled  to  the  effect*  of  such 
deceased  pervon,  without  the  prodnction  of  a  certi- 
ficate t«  collect  debts  or  probate  or  letten  of  admlnif 
tntion,  eic^  under  certain  (jrcamstanees,  i»  ap- 
plicable to  Hindus  within  the  Preatdency  Towns. 
Where  a  debtor  of  a  deceased  Hindu  who  died  intea- 


tbe  deceased,  and  the  widow  sued  to  reeoTer  the  debt 
without  taking  out  •  certiflcata  or  letters  of  adnuoia- 
tration,  and  it  was  found  that  there  was  no  reason- 
able doubt  that  the  widow  was  entitled  h>  the  debt, 
but  that  the  debtor  refused  to  pay  neither  from  any 
fraudulent  nor  veiatious  motive,  but  to  avoid  the  riA 
of  having  to  pa;  the  debt  twice  aver,— Held  that  the 
■nil  matt  be  dismissed.  Huttikiuii  r.  Bakx  of 
Madub  L  Xi.  B.,  7  Kmd.,  lU 

17,  Jaritdicfioa    io 

grant   ctrti/Uaig    of    admimitlration — FoT«ign»r» 


OBBTO^OATB  OF  ADMINISTRATIOir 


a.  ACTS  XXVII  OF  IBeO  AND  VII  OF 
18S9,  AND  QBANT  OP  CKbTIFICATE 
— eontiiuted. 
midiitg  abroad.— VnAet  s.  8  of  Act  XXVII  pt  186% 
a  certificate  caa  ba  granted  only  fiir  the  estate 
of  a  British  subject  either  resident  within  the 
lUstrict  where  the  certificate  Is  sought,  or  else  having 
no  fixed  place  of  reudence.   The  Act  dnea  not  make 

goviiion    fur    adnunistrBtiou    of  the  effects  of  a 
Feigner  donnciled  abroad.     Ibbixiu  AxiEnAH  «. 

ZUDLXIMA   IiASLI  ^SAIC 

[I.  IhB.,  IS  Bom.,  160 

18. Act    XZTII  qf 

tSeO,  I.  S—Send  givtm  la  teewrt  itht  d»»  to  etlalt 
qf   dtcoated    Sindw—Suil   hg    heir—Waietr    of 

rigittovrottBtio*  implied.S,'titi.ag  &  debtor  to  the 
CMtate  of  a  deceaaed  Hindn,  eiecuted  a  bond  promii- 
ing  to  pay  the  debt  to  V,  the  divided  brother  of  the 
deeeaaed,  as  Us  heir.  A  suit  having  been  filed 
uunst  F  by  the  widow  of  the  deceased,  who  claimed 
hi*  ettal«,  B  oCercd  to  pay  the  debt  to  P  on  produc- 
tion of  a  certificate  under  Act  XXVII  of  1860,  bat  not 
otherwise.  Htid  that,  as  £  bad  siecnted  a  bond 
promising  to  pay  the  debt  to  P',  he  could  not  rdy 
CB  tin  ptntection  afforded  by  Act  XXVU  of  1S80. 
EoTTUi  ZaxDntu  v.  PirTiPini  Zawndax 

[I.I..B.,eKRd.,171 


IB.  - 


-  Omin 


mttpag 

dtbi^WitJkholdiiig  dtit  ^tt  reaaliout  motint— 
Soldtr  of  ctrHAoaft  of  adrntnittration, — A  sued  as 
only  ion  and  heir  of  B.  C,  the  widow  of  B,  had,  witii 
the  concurrence  of  A,  taken  out  a  certIS(*te  of  admi- 
nistration to  his  estate.  Seld  that  s.  a  of  Act 
XXVII  of  1860  prohibited  A  from  sning  alone,  for 
althnagb  he  was,  do  doubt,  beneficially  entitleid  to 
recover  the  debt,  yet  there  was  no  veiatiOTu  or  firaudn-  ■ 
lent  withholding  of  the  debt  within  the  meaning  of 
thit  section,  fer  OiXTX,  C.J.—A  debt  annot  be 
said  to  be  "  veiationsly  withheld  "  within  the  meaning 
of  that  sectioo,  simply  because  the  debtor  omits  to  pay 
it.  Chcksbb  Cwnux  Box  e.  Qooool  Catmas 
Bscmo&ABju    .  L  Ii.  B.,  6  Colo.,  870 


SO.  - 


-  IftettiHi/      for 


gramt  of  eertiflcate. — Before  the  grant  of  a  cotiB- 
cato  nnder  Act  XXVII  of  1860,  some  neceanty  for  It 
iDDst  be  shown,  as  that  there  are  debts  to  be  collected. 
Bu  Cbwiiib  Bbcttaobaubb  c.  Hisktijiiiot 
Sbbbbokohxb  SHay,  S90 


SI. 


■  y»e««ft^      Jbr 


eertifleate — Froeedtir^  on  applioatioit  uttdtr  Act 
XXVII  o/ 1860.— When  an  application  is  made  (or 
a  certificate  under  Act  XXVII  of  186%  the  Jndge, 
instead  of  considering  the  neeeadty  or  otiierwise  for  a 
certificate,  should  ascertain  whether  the  applicant  or 
any  one  else  is  entitled  to  the  certificate  sangbt,  and 
grant  the  same  aeeor^ngly.    Ill  RB  HBUf  3ai 

[BW.B.,l[ia.,aO 

JiKBxiMi  K«TA*n  V.  HonsAi 

[S  Bom.,  887 :  Sod  Bd.,  87B 

aa.  — Sxiittne*  of  n- 

eortmbU  dtHt-Act  XSriI  qf  ISSO.— Where  so 


lizcdbyGoOt^Ic 


DiaiST  OP  CABB& 


CSBTinO-A^n  OT  ADMISWCBATION 


•pplksUoDtf 
(tflB60,UieJ 


. tenntaAetXXVn 

n  1B60,  tbe  Jndgti  tauUad  of  Miqiiliiiig  whfther  uiy 
4*bta  are  dn^  ud  vhtther  or  not  Uidm  dabta  sre 
lMi*ed  by  IlnHatka,  o«^  dnply  to  dsteniiine  the 
tlgU  to  the  e«itlflcmte  i  ud  it  uiere  be  nch  »  right, 
to  gMnt  tbt  Mvtilttattb  Iir  ihx  luma  ov  thi 
miXBW  or  EAismAiB  Dun         .    8W.  B.,  IS 


S8.  - 


:Tn 


— Before  gTmDtii>g*eertifl(»tenii(Ur  Act  XX' 
of  1880,  a  Jadge  U  not  required  to  ueertain  vhether 
there  are  Kay  aehU  dae  to  the  eitat«  of  the  deoeued. 
SHDsm  CHDintiB  Hooznun  r.  THj^xooutoim 

DSBU 9W.B.,M0 

S4.  Smitttmn        of 

aat^-Mt  XXrii  afl9$0.  ».  a—Jhbior.-C«rti- 
tettt*  nate  Act  XXTII  of  1800  ibonld  be  gnatei 
in  tboM  OMi  onl7  is  which  it  1«  ihown  VatA  the 
deesMed  paiMn  at  the  Umeidhli  death  had  certain 
debt*  ovins  t«  bim,  or.  Ill  other  wordi,  that  there  wd« 
penoae  who  oonld  b«  called  debtori  of  the  deccMed. 
v  tbe  (orplai  Mlfrproeeedi 
'«nMd  ii  a  debtor 

.  34  W.  B..  808 


ExiitewJt  '     of 

acertifleateniiderAetXXTn 

of  1840  need  do  DDtUnK  iKire  than  prove  Lie  title  to 
oolleok  thedibU  if  thtte  are  anj,  not  ereu  give  pr^ 
fa^  erideaoe  of  tbe  czletaiKe  of  debts.  The  title 
u  the  t^iiif  to  be  looked  to,  and  that  would  be  ertab- 
liibed  (no  other  reaaon  bcdng  ibown  to  the  contrary) 
by  relationship  to  tbe  deoewed.  BsntUL  Dosa  r, 
Ssixsn  Chutd  .  24  W,  B,,  811 

8B, Sxitfftma         q/ 

dati*. — A  certiAeate  of  adininlat  ration  ought  not  to 
be  glTM  iriUiont  it  Iwing  :  proved  that  there  aie 
debta,  and  that  the  naotea  haa  the  beat  right  to  collect 
them.    UoKKpsa  Somu  e.  NimAinrFD  Bhaha 

[a4w.B.,4e8 

Woom  TUA  OoOFH  t>.  Eaus  Tua  Ooofta 

[85  W.  XL,  M 

ST.  Stittt*et        (f 

dM4—Aet  XXVII  of  laeO—fimtioM  to  It  dettr- 
mi'ttd  <m  apptifolion.—Tiu  aole  qneation  in  an  appli- 
caUon  for  a  oartifleate  nnder  Act  XXVII  of  1S60  ia 
the  title  to  collect  tbe  debts  dua  to  tbe  estate  of  tbe 
deeeaaed,  and  It  is  not  a  matter  for  the  Jndge'a  eon- 
aideration  whether  there  are  any,  and  what,  debts  due 
to  the  estate.  Bkooobdtit  Eoon  r.  Bboi^ahath 
THaEoox 8  W.  B,,  S17 


'  SxUtnee 


dtht:~To  entitle  an  applicant  to  a  oertiBcate  nnder 
Act  XXVII  of  ISaO,  it  ia  not  nectaiuy  for  him  to 
ahow  that  debts  are  actually  due;  it  ii  nifflcient  if 
circnnutaiieei  reader  it  possible  that  debts  leay  be 
dnfe  la  may  aoenie  within  me  juriadiction  of  tbe 
Court.    Ik  thb  iuitiii  ov  BAiuKALin  Dobbrb 

[10  W.  B.,  4 


cxBTmoATB  or  AmnsnsTBATicnf 


X.  ACTS  XXTII  07  IBW  ASD  VII  Ot 
IB89,  iJSD  OBANT  OP  CEBTIFICATB 
—«amiil%d*i. 


there  ate  debts  due  to  the  estate  of  the  dacaaaad,  and 
tbe  allegation  it  not  demed,  the  Court  is  boand  to 
bear  the  petition.  FiriL  UOITU  s.  Gnoux  Shtb- 
vm lSW.B,e06 

-    AotVnOf  1880— SMMaSMM 


80.- 

itfoiit. — If  an  appUcattton  for  a  suceeeslmi  certifl- 
sate  ia  giaoted,  tbe  sum  deported  by  tbe  applicant 
cannot  be  refunded  i  but  it  no  order  for  the  ajant  of 
tbe  oertiftcate  baa  been  made,  a  refund  can  take  place. 
Sahkasa  Azxas  e.  Naibab  Hooppahab 

[I.  Ik  B..  SI  Had,  811 


8L  ■  BaprMiaiitftttTe  of  deoMMd 

OMditor,  Bnit  by— ^Irt  XXVII  of  I860— Court 
Fat*  AbI,  1870,  ni.  1,  el.  12.— A  oertiBcate  undor 
Act  XXVII  of  1860  ia  not  neoeaaary  to  give  to  a 
person,  clvmlng  to  be  the  representative  of  a  debeaied 
creditor,  the  right  to  institute  a  mit  to  recover  a  debt 
due  to  the  estate  of  tbe  deceased,  or  the  right  to 
present  an  application  for  execution  of  a  decree 
obtuned  by  tbe  deceaaed.  But  >ncb  certifleata,  or  a 
~  ibate,  or  lettora  of  admioiatration,  mart  be  pro- 
peraon  ;pvoeeding  aa  repreaentatlve  be- 


erobate, 
docad  b, 


execution  iaaned  tor  payment  w  ._. 
the  Court  ahonld  tMnh  that  payment  ia  withheld 
from  feaudnltst  or  vazaUoua  motivea,  and  not  from 
•ny  raaaonafale  doubt  aa  to  the  party  entitled.  Hi* 
effect  of  the  proviiian  in  the  note  to  art.  IS,  seb-  1 
of  the  Court  Fees  Act  (No.  Vn  of  18iO}.  on  the 
opatation  of  a  certidcate  duly  granted,  wliich  has  be- 
come liable  to  eaaoelUti<m  and^  that  provinon,  but 
baslnot  beencancellediOonaideTed.  UntU  tanoellation, 
the  certificate  remaina  in  full  force  M  proof  of  tbe 
representative  right  to  sue  or  obtain  execution,  what- 
erer  be  the  amount  of  the  debt.     QovnroAPFikH  «. 

ElBDAPPAB  SABTXt>£V.      GOTIKDAPPA  V.  BTATADOO. 

KATiAfPA  V.  NAAAiraAB  .  e  K«d.,  181 

8S. —  8fioeetiio»   Cer- 

tyfioait  Act  CVJI  <if  1889J,  i.  4-8uil  by  attiffnttof 
a  debt  due  to  a  decanted  creditor.— Oae  ^Slentaania 
of  money  to  tbe  defendant  and  died,  leavingaa  adopted 
son,  who  assigned  the  debt  to  the  pluntut.  Nether 
the  pl^tiff  nor  hii  assignor  obtained  a  certificate 
nniier  Act  VII  of  18S9.  The  pluntiS  now  sued  to 
recover  the  amtmnt  of  the  aasigned  debt.  Stld  that 
\  pttdntiif  was  not  enUtled  to  rrcovn,  no  cert^cate 


(,  Suit  by,  to  recover  d. 


iizoabyGoo(^Ie 


(■m  ) 


DIOSST  OP  CASES. 


OBSTCFICATB  OF  ADUimsTRATIOZT 

— eeittinuid. 
S.  EIGHT    TO   SUE    OB    BXBCnTE    DECBEK 

WITHOUT  CBBTIFICATE— eoi»(Mw»d. 
Aet  XXVII  Iff  1860.—-Tb»  prodnctlMi  of  a  Mrtl- 
tcata  DDder  Act  XXVII  of  1S60  u  opt  «  coodl- 
tioD  imcedeot  to  the  inititntioD  of  >  mit  by  a  per- 
Ko  cUimine  to  be  the  legal  tepresentalJTe  m  » 
dee«Med  crsmW.  It  is  only  where  there  is  a  reaion- 
able  doubt  ■■  to  the  penon  entitled  to  the  property 
claimed  In  the  suit  that  auch  a  eertlficste  can  be 
required.  In  BR  TSB  FirmoH  aw  Bahdas  Bbij 
Gotavsas    .  .    L  K  B.,  10  Bom.,  107 

34,  Sight   to  raoover 

debti  of  dteeatad  parttm—Avl  XXVIt  of  I860.— 
Where  paymemt  of  a  debt  It  not  bung  withheld  tor 
frandnlent  orTei«tloi](motivM,bnt  frema  reaionabla 
dcmbtaa  to  the  put;  entitled  to  it,  the  peieon  deaironi 
nf  recoTflrine  the  arnoant  of  the  debt  !■  bonod  to  pro- 
dnce  a  oerWlcate  nnder  Act  XXVJI  of  1860  bddM 
he  can  obtun  a  decree,  or  execute  a  decree  already 
obtidned  by  the  deceaied,  thangh  he  may  initittite 
hii  initi  or  apply  for  exeeotlon  withoat  nch  eertd-, 
flcate,  provided  a  eertlflcats  i>  filed  before  decree  or 
before  execution  iHaee.  Jaxaii  Ballat  Sbh  v. 
Havu  Xabohui  Au  Ksait 

[L  Ii.  R.,  18  Cftlo.,  47 

86.  Suit    by    reprt- 

unlativc  qfdteeaud  ereditor—AH  XXVII  e/IBSO, 
M.  2~8pteial  d«ft*e*  tohtn  not  piU  in  ifwa,  Effect 
of— Want  ofetrlificatt  •infer  Act  XXVII  <if  1860, 
Plea  o/.—The  want  of  a  certificate  under  Act  XXVII 
ef  1860  ia  not  of  Iteelf  neoemarily  a  bu  to  a  »uit  by  the 
repreaentatiTe  of  a  deceaud  creditor,  and  inch  a  ipecial 
defence!  nnleee  iuiated  upon  and  pnt  in  inue  in 
the  Court  of  first  ioetance,  ihoulil  Dot  ba  enterteined 
in  appeal.  8emble—Tk»  word  "debtor"  iu  a.  2  of 
Act  XXVII  of  1860  doei  not  ioclade  the  parchaMr  of 
a  iDortf;ag«d  property  who  ii  ia  no  Mnae  a  debtor, 
nor  doei  that  eK^nn  contemplate  a  case  of  a  decree 
other  than  a  penonal  decree.  Janaki  Ballav  Sen 
V.  Sq/it  Mahomed  Ali,  I.  L.  B.,  13  Calo.,  47,  doubted. 
KosBH  Nath  Shaxa  v.  Pobibh  Natb  Pchdabi 

[L  !•.  n.,  16  CMa.,  64 

80 Adoptive  son  of  dooeavad 

andltOT—Aet  XX  vn  o/iS60.— Suit  by  tbe  adop- 
tive eon  of  the  obligee  (dec«Beed)  of  a  hyputbecation- 
bond  to  recover  principal  and  iatereet  dne  on  the  bond 
aininit  the  land  compriaed  in  the  hypothecation. 
Defendant  No.  1,  the  obligor  of  the  bond,  h»d  exe- 
cuted it  ae  Dunager  of  a  joint  Hinds  family,  of  which 
defendant  No.  2  was  a  member,  and  for  the  rightful 
■  purpose,  of  the  family.  The  family  enbeequently 
became  divided,  and  the  hypothecated  property  waa 
dividod  between  defendatite  No«,  1  and  S.  Defendant 
No.  1  afterwards  byp'ftbecated  part  of  bii  ibare  of 
a  private  debt  to  defendant  No.  3,  whn,  having  aued  on 
hie  hypsthecati^m  and  brought  the  land  to  lale  in 
eiecntion,  becama  the  purchaeor.  Held  that  the 
pluntill  vai  nnder  no  obligation  to  obtain  a  certificate 
undar  Act  XXVII  of  1B60  for  the  pnrpoae  of  main- 
tMnina  the  iuit.    Oopala  r.  Samiiiathattaii 

^  [L  I..  R.,  IS  Had,.  266 

37, AoslKaee  of  mortsftffed  pro- 

^exty -Sncetetiam  Cerlijiiate  del  (Vll  ej  ltP)9J, 


I.  4—^  Seblor  "—CeriiJUate  to  eolltet  dtltt— 
Mortgagtt  athii^for  laU  of  mortgaged  provtrij. 
— The  aaeignee  of  a  property  mortgaged  u  not  a  debtor 
within  tbe  m(»nnig  of  «.  1,  Act  VII  of  1S89  ;  and 
a  mortgagee  praying  tor  the  tale  of  the  property,  and 


Act  before  be  can  otMn  a  decree.  Eogku  Sath 
Shaha  V.  Porteh  Nati  Fumtari,  I.  L.  S.,  lli  Cmit., 
S4,  applied  in  principle.  Janati  Bailav  Sen  t. 
Hafit  Makoned  Ali  Xian,  t.  L.  JS.,  II  Cale.,  47, 
diitingniihed.   Eahohak  Hodi  f.  Baij  Nath  SiifOK. 

[I.  I..  B.,  19  Oftio.,  ssa 

88,  Applloatlon  tat  exeoutlon 

by  legal  reproaaiLtatiTe  witboat  oertifloata 
— Xstention  of  iaeree. — S.  4  of  the  Socceanon 
Certificate  Act^  1889,  mErdy  provide*  that  the  Court 
ahall  not  proceed  upon  an  application  A  a  penn 
chumiog  to  be  entitled  to  raeente  a  decreta  except 
on  the  production  of  a  cortifleata  or  other  antliMitjr 
of  a  lilce  nature.  Bat  it  doe*  not  follow  fron  thai 
tection  that  an  applicatiou  might  not  be  mads  without 
tbe  production  of  a  certificate  the  certificate  l>«ng 
■applied  during  tbe  pcodency  of  the  proeesdiage. 
Janaki  Ballav  Sen  v.  Sqfit  Mahomed  Ali  Xkwe, 
I.  L.  B.,  13  Calo.,  47,  followed.  Bbcmo,Natb 
SUXICA  t.  ISBWAB  Chifmsba  Dott 

[L  Z..  XL,  18  Calo,,  48S 

80. Ael  XXVII  of 

1860,  I.  S  -General  Claniee  Conealidaiion  Act  (I 
•of  laeaj,  ,.  e—Vramfer  of  Property  Ad  (IV  of 
188SJ,  :  Sa—Procednre—Snit  for  tale  on  a  mort- 
gage— Snil  by  reprettniati  re  of  deceiued  mort- 
gagee— Proditetion  qf  certificate  of  neeeetion  a 
eondition  preeedtnt  to  decree. — S,  4  of  Act  VII 
of  1889  made  no  change  in  the  enbatantive  law,  bat 
enacted  merely  a  rale  of  procedure,  Inaamuch,  ijkere- 
fore,  as  "  no  one  hai  a  vested  rigU  in  any  paiticolar 
form  of  procedure,"  the  aboremeuliaued  •ectioii  ia 
applicable  to  anita  inatitnted  before  the  ccaning 
into  force  of  Act  VII  of  1889.  Oanga  Sahai  v. 
Xithen  Sahai,  I.  L.  B.,  6  AIL,  1)63,  followed.  Me- 
pablic  of  Carta  Rica  v.  Erlanger,  L.  B.,  8  Ch,  D.. 
69,  Wanur  v,  Mardoeh,  L.  B.,  4  Ch.  D.,  7B3,  and 
Wrightv.Sale.S  S.amd  y.,227,Tet«ntAio.  8.4 
of  the  anceeeaon  Certificate  Act  (Vil  of  18rt9) 
appliea  to  laita  for  gale  under  a.  88  of  the  Tranafer 
of  Property  Act,  18S2.  Ammanna  v.  Onmrnnrthi. 
I.L.B,  16  Mad.,  64,  lUrtingniehed.  Xanehan  Modi 
T.  BaH  Nath  Singh,  I.  L.  B.,  19  Calc.  336,  divoited 
from.    Fatbk  Cmutd  v,  HcaAKiiAD  Baebib 

[I.  I..  B,.  16  AIL,  S68 

40.  Bxee ntion   of 

deorte — Applieation  for  exeemiioM  made  b^ere 
produBtion  of  eertifteate. — In  case*  where  a  certi- 
ficate of  surcMuon  ia  required  before  axecntion  of 
a  decree  ran  be  taken  out,  all  that  ia  seceaaary  te  that 
the  certificate  ihould  be  produced  before  an  ordw  far 
execution  can  be  made.  It  ia  not  necoMary  that 
the  cerUficatB  ihould  be  produced  along  witii  tbs 


iizoabyGoo(^Ie 
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moBST  or  CASfis. 


{    1003    ) 


CBBTtnCATB  09  ASlCIinaTBATIO^ 

«.  BIOHT  TO  SUB  OB  KXSCUTE  DECBEB 
WITHOUT  CKBTIFICATB— flO«tt««rf. 

-kpiilicfttuv  for  execntlan,  Srqj'o  Nath  Svrma  y. 
Iinpor  CXmidra  Dmtt,  I.  L.  B.,  J9  Calc,  488,  »nd 
Matiffal  J:*™  v.  Salim-uUal,  Wmklj  Jtoitt,  All. 
fl89B),  p.  197,  retcmd  to.  Kiulif  Bjfoh  r.  Raw 
Cbaww  .  .    1. 1..  K«  18  AIL,  84 

41, Apptieation  for 

4S*ctiiiim  net  aecomfa»ied  bv  etrtifieatt, — Thongh 
niidCTecilundictimiUiieMk  Conti  ni>y  be prohiMted 
by  Aot  Til  of  1&89  from  oruitiDg  execution  of  % 
decree  iiiil«w  •  cectiflctM  of  mecnBini  ■■  provided 
bj  the  Act  Ii  prodoeed  before  it,  it  doea  not.  therefore, 
follow  that  under  neb  eireomitancca  ad  application 
for  exeeation  it  a  bad  spplicstion  becanee  'it  ia  nn- 
•ecompaided  b;  a  oertifinte.  Brojo  lfat\  Swf»a 
V.  Iitwar  Cimudra  DuOt,  I.  L.  S.,  19  Cole.,  4SS, 
bUoW«d.    JtAKCtAIi  Khaf  f .  Baluc-uixih  Bbah 

[I.  Ia.  B.,  16  Au..  ae 

43,  Bigkt  to  main- 
tain twit  viaoKf  etrtifieale — ZJaoA,  diwing  est- 
emtitm  pri>e«tdi»ff,  of  tk*  original  mortgagee  and 
tuhttilutitn  nf  hie  kfir. — 8.  4  of  the  Sncceeu<»i 
Cati&at*  Act  (VU  of  ISSQ)  ii  not  a  bar  to  an 
•xeention  proceeding  Intdtuted  cd  a  mortgage  decree 
npon  tke  aptJiradon  at  the  onsinal  mor^igee,  by 
T««on  of  tH  original  mortgagee  bating  ^ed  dnring 
the  p«Dd«Dej  of  tbe  procM&ig  and  faU  legal  r» 
preMDtatJTea,  wbo  wse  mbetitnted  in  hit  place,  not 
haring  prodnced  any  mccMiifai  certificate,  tateh 
Chamd  T.  Muhammad  Baki^  I.  L.  B.,  IS  All., 
X9,  diiMntad  from.  Mabokis  Ynnr*  r.  Asnrs 
Babik  Brau  .  Z.  Ii,  B..  98  Cnlo.,  888 
[4  C.  W.  ir„  668 

4S. Becorerrof  proper^  of  do- 

oMwad  tnaa  party  wrongftiUr  In  posBession, 
aaittOT—Aet  Xxr//(i/J8eo,-A  certificate  under 
Act  XXVII  of  I860  anthoriui  the  holder  of  it  to 
collect  debt*  dne  to  the  deceaied,  bnt  not  (o  recover 
property  irhieh  belonged  to  the  deeeaard  from  a  pei^ 
Km  nmogfnlly  in  poattMion.  AwKDrrai  v.  Ubb 
Mat 8W.B,I 

SnTAJUX  Sixoo  V.  Shbo  Qrolav  Sahoo 

tlS  W.  B.,  Cth  84 

44. Blndu  widow,  Bnit  hj—Suit 

for  rteorerg  of  immoteaile  fropertg—Bindn 
vidom. — A  Hindu  widow,  at  holder  of  a  certificate 
under  Act  XXTII  of  1860,  ia  not  neceanrily  the 
proper  pemn  to  continue  a  init  for  thie  recovery  of 
uninovrable  property,  though  the  it  entitled  to  do  «o 
at  heir  of  the  deceaied,  if  he  died  without  iwne,  and 


ISeO,  t.  i—Pover  of  Hindu  tcidom  tc 


_  )t  to  cUimi  Bgunat  execntwt  and  tmitoea.  At  all 
•Tcntt,  it  doee  nut  apply  to  clainu  for  immoveable  pro- 
perty, and  therefoTB  where  a  Hindu  widow  brtngbt  a 
■uit  (or  a  iliars  at  the  reaidoary  iumuveable  property 


CBBTIS-ICATS  or  ADUUnSO^BATIOir 

S.  KIOHT   TO    SUE    OB    EXECUTE    OBCBBB 
WITHOUT  CEETIFICATE— eon/iiMurf. 

of  a  testator, — Seld  that  the  waa  not  diiabled  from 
aning  by  reaton  of  her  not  having  obtuned  a  certiB> 
cats  of  adminittration.    TBSBrooRABOOmAXT  DoB' 

IBB  e,  DSBBITDAANATH  TAQOBI 

[I.  I^  B.,  S  Gale,  46 

46.  DeviBoa  nndac  a  will.  Salt 

by — Suit  for  real — Poeteiiion. — A  devitee  under  a 
will  need  not  take  out  a  certificate,  and  can  tue  foT 
rent  without  having  obtained  poatetiitm.  Bahu 
Uashub  Qboii  v.  Tbieook  Dab  Kjnfmm 

[B.  I..  B.,  Bap.  Vol.,  688 
e  W.  B.,  Ant  Z.  71 

47. IT'eoeBBlty  to  produoe  oerti- 

floate — Order   dirtaling  aertifieaie    to   iime. — A 

fluntiff  tuing  at  the  heir  of  a  deceaeed  penon  ia 
irhere  a  cvrtifleate  of  hranhip  ia  neceesary  to  enable 
him  to  toe)  hound  to  prodnce  the  certificate  itaelf . 
It  it  not  anfileieDt  for  the  heir  to  thow  that  the  order 
bai  been  made  directing  the  iane  of  sneh  certificate 
to  him.  Mm-OHAini  «.  Mohchabii  Habootaitdab 
[8  Bom.,  87 


48.- 


-  BenreBentatlTos  of  deoeased 


-Bepre ___  

decree-lioldar.  Bight  ol^  to  ax»oat«  deoroa.— 
Partiet  who  ar«  repreimtativea  of  decree-holdera  oa 


record  are  primdfacit  entitled  to  take  proceedlnsa 

exeention  and  draw  the  monn  itanding  to  the 

credit  of  the  deeeaaed  nndcr  tbmr  decree,  wiUiont  the 


ot  taking  oot  a  ceiidflcaU  under  Act  XXVII 
of  1860,  wben  there  are  no  debts  to  be  collected 
aa  due  to  the  eatate  of  the  defeated  decree-holder. 
Mahics  Hoybb  Cbowiaaih  v.  Foozho  CBCinm 
BoT 17W.R.,BL0 

48.  Applloation  fbr  exaodtion 

of  daoroa  by  JieiT  of  deoeaaed  decree* 
holder— j4o(  XXVII  of  1860— Civil  Proeednre 
Code,  1859,  /.  908.— To  enable  the  heir  of  a  deceated 
pcTKHi  to  apply  under  a.  208  of  Act  VIII  of  1869  for 
the  execution  of  a  decree  held  by  tuch  peraon,  a 
certificate  under  Act  XXTII  of  1800  it  not  inditpena. 
able.     Kasax  Au  v.  Halhu 

[I.  !•.  B^  1  All.,  880 

60.  - 


-  BepTOBentatiTe  of  aaelgiiea 

of  debt  by  detrlaa.  Bight  o^  to  saa—Aat 
XXVJI  of  I6S0— iVDSo(e.--The  reprewntaave  of 
an  aaaignee  by  devitr,  of  a  debt,  cannot  lue  to 
recover  the  debt  without  having  either  taken  out 
probate  of  the  wiU  of  the  toitatrr,  nt  having  obt^ned 
a  certificate  under  Act  XXVII  of  1860  to  realice  the 
dehtt  belonging  to  hit  eaUte.    SnoDOira  Hohauiab 

e.  BA£AT.KmOSB  HOHAUIAB 

[X  L.  B.,  4  Calo.,  646 :  3-C,  L.  B,,  488 

6X. Debt  dne  to  estate  of  de- 

oeaeed  iierioiL— Suit  by  legal  repTeseitt&- 
\i:V^  —  C»rtifiaate  for  cellectian  of  debit.- It  it  aot 
an  imperative  condition  precedent  to  the  inatitation  of 
a  init  by  the  legal  repreaentative  ot  a  deceaeed  perton 
for  a  debt  dne  to  hit  eitate  that  tuch  lt^gal  repnvent- 
ative  ahonld  flrat  obtain  a  certificate  under  Act 
XXVII  of  1860.    Lachhjh  r.  Oavoa  Pkabad 

[L  L.  B.,  4  AIL,  486 
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DiaSST  OF  CASUS. 


CXaririOATB  of  AOlOmSTBATIOH' 

S.  BIGHT   TO    808    OB    EXBCUTB  D8CBBB 
WITHOUT  CERTJVlCATR—oonlimad. 

62. Debt  doe  to  estata  of  de- 

oeued  person,  Exeoatloii  of  deoree  by  re- 
presentatlTe  taT^Seee4iif^  for  earfiJUatt. — 
Seld,  following  the  principle  enancuted  in  Lachmi* 
V.  Oanga  Fratad,  I,  L.  R.,  4  AIL,  48B,  that  the 
posuMian  of  a  certiflc&te  under  Act  XXVII  of  iseo 
wa»  not  "m  imperative  caodition  precedent  to  the 
inrtitntion"  of  eiecuyon-proceedmgi  by  the  re- 
prnentattrs  of  »  deceaied  decree-holder ;  bnt  that, 
trhere  tiie  jud^meat-dehtoi'  object*  to  the  title 
of  the  penoQ  cluming  to  execute  the  decree,  the 
Conrt  ihonld  confer  vhether  the  ohjecttoa  il 
VGUtioQily  miied  or  ii  a  html  fid*  one.  Hori 
Lal  t.  Hudio  .     I.  II.  B^  6  AIL,  Sia 

BS. Bigbt  of  lieir  to  waa^Ait 

XXnj  of  I860.— h.  oeitiflaite  under  Act  XXVII  ot 
1B60  if  Dot  iodiipouable  in  order  to  tllow  a  party 
irbo  M  next  hAi  to  oome  in  to  repreaent  a  de- 
ceaoed  party  in  a  nilt.  OiiOvaoMoDiMOBai  DoBBia 
«.  QoBixsiiATK  SsT         .  V,  XL,  1804,  t*1b..  IS 

Ekbaic  HoHSFiir  v.  Kiam  CHmnixB 

[S  W.  B.,  KlB.,  8 

64. Bnooesaton  Certifioat«  Act 

(Vn  of  1888)^  s.  4— fiW  hg  tMlividtd  torn  of 
dtetand  ertditof — Suit  on  bimd. — A  Hindu  Ii  not 
entitled  to  ne  on  a  bond  executed  in  faronr  of  Mi 
undlTided  faUier,  deceaaed,  without  the  production  ot 
a  eortifloate  under  Act  VII  of  1888  unlmi  it  appears 
on  the&ceof  the  bond  that  the  debt  claimed  was  dne 
to  tba  jrdnt  family,  conilitbg  of  the  father  and  the 
■on.     VBNEAUKuujrjL  c,  Vbhxaha 

[L  L.  B.,  14  M<kL,  877 

8B.  Applicatiatt  for 

tawmHim — Act  Til  ot  1B89,  s.  4,  cl.  (A),  doe*  not 
apply  to  applicationa  to  execute  decreea  which  were 
pm^ng  at  the  date  of  the  paaring  of  the  Act,  but 
it  refer*  to  applioatknii  made  aftA'  the  Act  came  into 
force.    Baua  Bin  d.  Chblxatakiu 

[L  L.  B.,  14  Had.,  468 


'  Proeeediitffi  ._ 
■  latr»  b^ore,  and  ptndtag  at,  th»  timt  at 
(dAmA  Ma  Act eamt into fbree,—Cl  (e)otiDVt.  1  of 
1. 1  ot  the  Snccenion  Certiflcate  Act  (VTI  of  1889} 
doe*  not  apply  to  applicatkna  or  proceeding*  in  exe- 
cnUoo  of  a  decree  made  before  and  pending  »t  the 
Hme  at  which  the  Act  came  Into  force.  Hh  app1ica> 
tkm  therein  mentioned  moit  mean  one  DMde  aft« 
the  Act  ij>  in  force,  and  the  pnceedng  ot  the  Court 
in  OMotian  mnit  be  an  iniUal  one  under  Qtat  app1i> 
cation,  and  not  one  in  onUnnation  of  proeee&ig* 
takm  on  a^pfiEationa  made  before  the  Act  eune  into 
feme.  Balvshai  Datab&ai  r.  Nabab  bdt  Absvl 
HasibFaui  .     1. 1..  B.,  16  Boau,  78 


67. 


The  pUntifb  broQght 

of  money  dne  on  a  mortgage  bond  exaented  by  dden- 
dtut  No.  I  In  bronr  of  their  (the  plaintiffi')  daeea*ed 
father  by  the  mIb  ot  the  mortgaged  property,  ai 
well  ai   from   the   defendant*    per*cnally.    Some 


CBBTIFIOATB  Or  ADICIHISTBATIOZr 


time  after  the  inatitnlion  of  the  luit,  the  partie*  oam- 
promiwd  the  claim.  The  pluntifi  applied  to  tbe 
Court  to  pan  a  decree  in  term*  of  the  aompromiae. 
The  Sabonfinate  Judge  referred  the  queition  whether 
a  certiflcate  under  Act  VII  of  1889  waa  necoaary 
before  be  conld  paw  a  decree  aa  applied  for.  BtU 
that  a  ccitificate  waa  neceMary.  S.  i  ot  Act  Til  t»t 
1S89  dirtinctty  and  pemnptorUy  fnrbidi  any  Coort 
from  paHing  a  decree  againit  a  debtor  of  a  decraaed 
peraon  for  payment  of  hu  debt,  except  on  production, 
by  the  peraon  duming,  of  probate  or  letter*  of  ad- 
miniitration.  A  decree  would  be  "  againit  the  debtor  " 
whet)  paMed,  atthongh  he  conaented  to  it.  Sax- 
rui  EKAiTDXRio  V,  BATn 

|;i.XhB..lSBc]m.,106 


68.  ^^^^^— — ^—    ApptUoHoK  ^ 
Act — Daeree  patted  prior  to   Act — Ea^ffMtiim  if 


gfor  e 
_  _)S9  cam* 

into  operation  wa*  bcnnd  to  obt^n  a  c«ti>eata  tA 
hdnhip   under  that    AeL    The  &ct  that   be  bad 

already  on  two  occasion*  prcaented  a  thrtbait  which 
had  been  diipoaed  ot  before  tlie  Act  eame  into  torea 
did  not  affect  the  qneetion,  Balmhiun  Doyotei  v. 
Satar  U«  Ahd^  Babib  Fatly,  I.  L.  R.,  IB  Bom^  79, 
retemd  to.    CsmaiKAic  Uuaji  «.  HAinuHSA 

p:.  Xu  B.,  16  Bom.,  see 


60.  Debtor    ^f    # 

dteeattd  vtrto*— 8ait  of  dtt\mm}c\i  hat — VeMm§ 
ofi^  kat   in  the  tendee—DtalA  of  tie  tendt»~ 

Seeonery  of  the  hak  ijf  the  <cend<irt~Bnil  for 
damage!— MoMf  had  and  reeeind,S.  4  ot  Aet 
vn  of  1889  (SucoMnon  Certificate  Act)  prevait* 
a  Civil  Court  from  patting  a  decree  againtt  a  debtee 
of  a  deeeaaed  paion  for  payment  of  hu  ddit,  exeqit 
on  production  ot  one  or  other  of  the  doeumaeti  there 
mentioned.  T  and  others  who  wcra  (ntitlad  to  re- 
cover from  the  Goremment  treaaury  a  certain  tnm  on 
account  of  deahmolfchl  halt,  lold  it  to  S  in  ISTS  in 
eoiiideration  of  a  debt  dne  to  him.  £<Bed  In  the  year 
leSA.  In  the  year  1886  T  and  hi*  co-tendon  them- 
telve*  recovered  from  the  Qovemmmt  the  aaid  aom, 
which,  under  the  aale-deed,  waa  reoovenble  by  B. 
In  a  niit  brongbt  by  the  heir*  ot  .B  to  raoover  the 
amount  from  T  and  the  otlier  ixeeuttntt  ot  the 
wle-deed,— ITcU  that  a  coiti&nte  onder  Act  Vn 
of  1B89  waa  not  reqiured  to  eoahle  the  r***-**** 
to  Bue.  By  the  nie  in  1878  the  pnpar^  in  the 
amount  c^  Hie  hak  add  bad  becona  v«rt«d  in  the 
daotaaad  before  U*  death,  bid  the  def«Anta  norar 
becam*  Ut  defatoi*  at  any  <ba«  b«  tbe  ameont  to 
atrigned  wai  not  reecircd  by  titoa  bom  Ika  remne 
ant&itiet  till  after  U»  dtath in  18S4.  Torwroig. 
folly  reoetviBg  it  fa  1886,  the  defoidanti  eonld  dth«r 
b«  *aed  in  Araagea  by  the  pencni  oititlcd  to  reodve 
the  hak  or  treated  aa  debtor*  and  ined  for  money  bad 


iizoabyGoo(^Ie 


(    W06    > 


DIQEST  OF  CASES. 


CBBTrriGATX  or  AsvnnaTSATioB' 

— contiiHied, 
t.  BIGBT   TO    SUE   OB    RXBCUTE    DECBEB 

WITHOtrr  CEBTIFICATE-eMfMMit. 
mnd  MceiTed  tothdrau.    Nuutas  Bkid  Bakiau 
D.  Tatu  Oabpatkao  DiiHinrxB 

(L  I..  B.,  IB  Bom.,  680 

60.  Leaa  qfo»t  of 

tvo  wiimdtd  inlh»n—Smt  hy  nniv\%^  trolker 
amd  manager  for  dihl  dmt  to  family — Fili»g  aieard 
in  ntit  reftrrtd  to  arhilraiion.^B  and  If  wen 
undiTided  brnthen  j  N  nw  the  elder,  but  S  ww  the 
mmnager  of  the  tamily  property.  If  died,  learbg  > 
widow  and  three  anoi,  mi  after  hU  de»th  S  aned  the 
defendant  to  recover  certain  debti  dne  to  the  fnmil  j. 
Th^  nrtiea  referred  the  di*pnte  to  three  arbltraton 
appointed  b;  them  withont  the  Interretitian  of  Uie 


hBAKT 


eL 


'U»ii 


...  idtd 
hrtdktrt — Dtent  obtaimtd  if  out  of  Uao  uudivided 
brothtri — Bigkl  of  ««mtn«^  brotier  to  exeeitt* 
dteno — Cir^hiatt  <ff  ktirAip. — A  decree  wa*  ob- 
tained by  one  of  two  nndirided  brutbeM.  Ha  lUed, 
and  the  aoTTiriiw  bntfaw  applied  for  eiecuHon  of 
the  deorea.  2FaU  that,  if  the  ddit  waa  in  ita  nature 
a  ttadlj  debt,  tlie  naU  to  execnte  the  decree  would 
li>re  denlTad  on  hun  b>  tDrTironhip,  and  not  ai 
the  belr  of  bi«  deoeaaed  hcotlieri  ana  in  that  caae 
M  eertiflcate  of  bcinhlp  nnder  a.  4  of  Act  VII  of 
1889  wonld  be  neceawrr  j  bnt  if,  on  the  oontawry, 
the  debt  wa*  part  of  the  aeparate  propeitv  of  ^ 
deceaae^  the  applicant  could  cnl;  eiecnte  tne  dacree 


ea.  - 


-  BtoOt  of  flaiw 
lif—Snil  conlinaed  by  legal  nprtttnlatiim  b^oro 
Ttprtitut^io*  taken  out— Civil  Procedmre  Coda 
(AH  XIV  of  laSSJ,  I.  50.— Where  the  original 
plaintiff  ^ea,  the  init,  nnce  thbpaMiDg  of  Act  VII 
of  1889,  it  not  under  i.  GO  of  the  Civil  Procednre 
Code,  may  be  continued  b;  bia  legal  rcpmentatiTe, 
although  the  latter  hai  not  ttken  out  adminiitntion 
to  the  original  pWntifTa  ertate.  All  that  the 
defendant  can  inDit  on  in  neb  a  caae  it  that  re- 
prcaentatinn  ahall  be  cnmplete  before  decree.    Iob- 

SKBOSA  VAWtITU  C.   PBAOII  HuBJI 

JL  It.  B.,  le  Bom.,  6U 

WhOTe  a   party 


applied  for  Inve  to  sae 
aiMta  forming  part  c 
n,  and  U» 


informd  pauptrit  to 


>  application  waa  diniuiaed  on  the 
ground  that  he  produced  no  certificate  under  Act 
Vll  of  1889,— ZTaM  that  the  KppUcatlon  waa 
wrongly  dinnlaied,  no  certificate  I^dng  neccMary 
for  meh  a  nit.     Kaioutsi  v.  iiknat-m 

[L  Xh  B.,  16  KmL,  454 


CBBTIFIGATE  OF  ADMINIBTBATIOK 


foree  wUtt  tnit  vat  pending,  Sffiot  of,  on  n(i(— 
Bmt  for  foreeloimre  or  lale^Mortgagt  by  condi' 
t>aMlta/«.-On  26th  Uarch  1871,  the  defendanfa 
father  borrowed  a  ram  of  money  from  the  plaintiJf'i 
father,  and  placed  him  in  poveauon  of  certain  land 
under  an  inatroment  of  mortf;age,  which  provided 
for  the  application  of  the  nra&aet  in  liquidation 
of  the  intaraat  and  then  in  reduction  of  the  principal  t 
the  inatruMDt  alio  contuned  a  coraiant  for  the 
repayment  in  four  year*  of  the  balance  ijiat  ndglit 
flMi  be  dne  by  tbe  mortg^or  and  ft  ttlpnl^ioii 
that,  on  defantt,  the  mortgiig<ff  wai  to  inrraider 
the  property  to  the  mortgagee  aa  if  it  had  heal 
•old  to  him.  In  187'i  the  mortgagor  resumed  poB> 
■eanon  withont  diacharging  tbe  nuotgage-debt.  llie 
mortgvee  having  Aed,  bia  lonB,  on  14th  April 
1B88,  Bled  the  preaent  auit  on  the  mortgiige,  aad 
prayed  for  a  decree  for  foredoanre  or  aale.  Daring 
tbe  pendency  of  the  anit  the  Bncceaafon  Certiflcate 
Act  of  1883  came  into  operation,  bnt  the  plaintifb 
obtained  no  certificate  under  it.  Sel4  that  the 
pluntiffa  were  not  prednded  from  obtwniug  a  decree 
by  reaaon  of  their  not  having  obteined  a  certificate 
nndet  the  abovmenttoned  Act.  AmuniA  «. 
aoxinnniai  .  .  I,  Ii.  B^  16  Mad.,  64 


as.  - 


-  Xobnat,  Deere» 
obtained  by,  on  behalf  of  Mntk—Endomnent,  St- 
pr»e»ntation  qf.— A  decree  in  favour  of  a  deceaaed 
mohnnk  tta  coata  Incnired  in  proceeding  carried 
on  by  him  on  behalf  of  the  mnt&  may  be  eiecnt«d 
b^  tbe  meceMor  and  repreMntattve  of  the  mohunt 
without  probate)  oertiflcM,  or  letter*  of  admiuiatra- 
&D  bring  cMained.  JomBSBOHAiH  Bbasati 
e.  Bam  CHrrosB  Bhabati 

[I.  L.  B.,  SO  Cnlo.,  lOS 

98.  Foreign    Court, 

Proetedins*  qf—Frotate  itmadfi-om  Jfative  Court 
in  CnteK—CertifUata  nf  Political  Agent— Snit  in 
Britiei  India.— i  rait  in  Britidi  India  by  the  rae- 
cnton  of  the  will  of  a  native  of  Cntch  waa  dlamiaaed. 
on  ila  appearing  that  the  plaintiA  were  fnmiabed 
only  iritii  probate  iaaned  frem  a  Native  Conrti  irf 
which  they  prodaced  a  copy  certified  by  the  Political 
'  "  '  '  '  '  I  itamped  in  accordance 
,  1870.  Seld  that  the 
pluntiffa  wve  not  entitled  to  a  decree  withont  taking 
out  probate  or  letten  of  adminiitntion  in  Britira 
In£a  under  Act  V  of  ISBl  or  a  certificate  under 
Act  VII  of  1889,  bnt  inatead  of  '«F>iT-i"g  the  auit, 
the  Court  ahould  have  allowed  time  for  tbe  plaintiff* 
to  have  no  oompleted  their  tiUe  to  me.  IQHASiHa 
t>.  AjuD  KuvBi  .    L  Zi.  B..  17  Had.,  14 

67. Snil  by  mrviring 

partner  and  Aeir  of  deeeaeed  partner — Snit  on 
pronuitory  note  by  tnreivinj  partner  of  firm — 
Partiet— Bight  of  tnit—Contraet  Ad  (IX  of  l&f2), 
t.  48. — In  a  rait  on  a  promiMory  note  nude  by  the 
defendant  in  favour  of  two  Hindu*  canTing  on  bu*i- 
nei*  in  partnerahip,  it  appeared  that  one<i  thepartncn 
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(    1007    )  DIGEST  OF  CASES.  (    1008    ) 

OSBmiOATII  OT  ADlONmTBATION       CXBTinOATX  OT  ASmmSTBATlOir 


8.  BIGHT  TO    SUB    OB    EXECUTB    DECBEE 

WITHOUT  CERTIPICATB— crMiHii«e<f. 
WM  dead,  sod  no  ineceiDOD  ceitifleaie  or  letten 
of  adm^iiitntioii  h&d  been  abided.  The  pluntifli 
were  the  mrvivlng;  partnen  uid  the  undivided  lona 
of  the  deceued  pnibier.  Held  that  ■  surviTing 
partner  tan  ene  alone  for  the  recoTer;  of  a  pajtoei- 
■tup  debt.  Htld,  further,  that  mch  a  niit  may  be 
mautiained  bj  a  nrriving  partner  jointly  with  the 
heir  of  the  dec«a*ed  partner,  In  which  caw  a  ceiti- 
Scale  ot  hdnhip  will  be  necesHry,  nnlcu  it  appean 
on  the  face  of  the  docnmenti  ened  on  that  the  debt  ii 
a  coparcenary  debt.  Tn>TARAtBA  Attab  t.  Csnni a- 
■aviKaik    .  .    L  Ii.  B.,  17  3Cad..  108 

68,  Landlord     amd 

feaoBf — Suit  bg  inrciviny  parttttrt  o/jirm  for  rent 
— Eisht  of  mH. — A  eert«n  firm  mortgaged  with 
pcMKnion  iti  inunoTcable  property  to  two  other  flitni 
trading  jointly,  who  let  ont  the  property  to  the 
mortgagor  flnn.  Afterward!  some  of  the  pNtnen  of 
the  mortgagee  firms  having  died,  the  nirTivina; 
partnen  and  the  ion*  of  the  deceaaed  brongbt  a  >nit 
againrt  the  mortgagor  firm  to  recover  rent  which 
accmed  due  after  the  deaths  of  the  deceased  partnen. 
The  Jndge  held  that  the  p.l^ntilTi  could  not  proceed 
with  the  mit  withont  a  certificate  under  the  Sac- 
cemou  Certificate  Act  (VII  of  1889).  Said,  revert- 
ing the  order,  that  u  the  rent  nied  npon  became  dae 
after  the  deathi  of  the  deceased  partnen,  it  formed 
no  part  of  their  estates  at  the  time  of  their  re- 
spective deaths,'  and  no  certificate  was,  therefore, 
necessary    under   the    gnccestioa     Certificate    Act, 

BjMDBOBSAB   NATHUBHAI   f.   BSAOCBKAI   PaUiKA- 

KAMDAs  ,    L  Ik  &,  18  Bom.,  8M 

68.  ; ; StH    0%    mart- 

ffOgt-btMd  i«  ieir — Suit  eoutimmed  hy  party  tmitli- 
Med  for  flMttiff  teho  ftoi  take*  out  etrtifleait. 
— A  mortgage'bood  was  executed  by  the  defendant 
in  bvont  of  B,  who'  died,  leaving  two  sona,  /  and  3, 
the  elder  of  whom,  J,  tool  oat  a  cerl^Scate  to  collect 
tbe  <M>t«  of  hia  &thcT,  and  inetitnted  a  suit  on  the 
bond  in  wUdi  he  asked  both  for  sale  of  the  mort- 
nged  propoiy  and  for  a  personal  decree  ag^ntt  the 
(iefendant.  Wlulst  the  snit  was  psidiag,  J  died, 
uid  8  was  allowed  to  be  snbstitDted  in  his  place  as 
plaintiff.  A  decree  was  made  for  nle  of  the  pro- 
perty, but  the  personal  relief  was  not  granted,  as  it 
was  held  to  be  barred  by  lapse  oi  time.  Held  that 
this  was  not  "  a  decree  ag^nst  a  debtor  for  payment 
of  hia  debt "  within  the  meaning  of  *.  4  of  the  Bnc- 
eession  Certificate  Art  (VU  of  1S8S).  Eoyitt  NalA 
Saha  V,  Foreih  ffatt  Piatdari,  I.  L.  a.,  IB  Cale., 
Bi,  and  f  awcAaH  Modi  v.  Bmj  Salh  Si»gk,  I.  L.  R., 
19  Cale.,  836,  approved.  This  rait  was  therefore 
maintaiiMble,  notwithstanfflng  that  no  certificate  had 
been  taken  ont  by  S.  8embU—lt  is  donbtfnl  whether 
that  Act  wonld  apply  at  all  to  the  case  of  a  person 
who  has  been  sabrtitnted  as  plaintiit  for  one  who, 
having  taken  out  a  certificate,  has  ditd  pending  the 
suit.    BaH)  Sate  Dai  r.  aauixsiSD  Dai 

[I.  I>.  B.,  as  Calo.,  148 

70.  ^ Ltil—Unlijn- 

doled  claim.— X,  a  Uiodu,  left  some  sheep  with  T, 


8,  BIOHT   TO    STTB   OB    EXECUTE  DBCSEB 

WITHOUT  CKKTIFICATB-eiMrifiMMd. 
who  failed  to  retnm  them.  X  having  tUe^  hi* 
widow  applied  for  a  nccessaon  oeitiflcate  to  oiabla 
her  te  sne  Y  for  damages  for  wrongfal  detention  of 
the  sheep.  Stld  that  no  debt  was  owing  by  I*  to 
X  within  the  meaning  of  the  Sncccnoo  Certiflcata 
Act,  ■.  4,  int-s.  (3),  and  therefore  no  certificate  was 
neeeH»ry  to  enable  his  widow  to  sne  Y.  Sitbbavsa 
r.HuKiUA  .    1. 1,.  XL,  18  KftcL,  4C7 

71 Dabt—Pricefixtd 

for  goadi  told. — Where  tbe  dum  was  for  the  refund 
of  t£e  price  silcged  to  have  been  paid  for  goods  sold, 
but  not  delivered,  it  was  held  to  be  not  sn  nnliqai- 
dated  clum  for  damages,  bnt  a  claim  for  a  liqni> 
dated  sum  of  money  wMch  in  some  way  or  other  the 
defendant  could  be  compelled  to  pay  )  it  was  therefore 
a  debt,  and  the  suit  conid  not  he  brooght  without  a 
certificate  under  i.  4  of  the  Sneceadion  Certificate 
Act.    Pbuta  Bbsdi  r.  Adki  Bisdi 

[I.  I..  B„  aa  Mad.,  14A  nots 

7a.  - 


.    .  -  Ihit—Swit  for 

aeooioA  of  than  ofdeeoaiedpartwtr — Unliguidai*d 
claim. — A  Huhammadan,  being  the  son  of  a  deceased 
member  of  a  firm,  bioufrht  a  suit  as  bts  legal  represen- 
tative against  the  lurTiTing  partaurs  praying  for  an 
account  of  the  partnerablp  asaets  and  for  payment  to 
him  of  the  amount  which  might  be  fonnd  dae  to  the 
share  of  the  deceased.  The  plamtiff  had  neither 
letters  of  admintstntion  nor  a  sDccessioo  cflrtiflcate, 
Slid  that  the  phuntitPs  claim,  being  unliquidated, 
was  not  a  debt  within  the  meaning  of  Sacctsaiui 
Certificate  Act,  ISbS,  ■.  *,  sob-a  1  (a).  Fenfa  Beddi 
V.  A%ki  Rtddi,  I.  L.  R.,  SS  Mad.,  14*  »oU,  dla- 
tingnished.    Sauu  Sasib  e,  Nooroix  Sabib 

[L  L.  B.,  aa  KacL,  IM  - 

78.  - 


■  -Dtbt." 


Jfsaa. 


i«y  of—Smil  for  n»t — Ctrt\fioaU  t^  M 
Bent  is  not  a  "  debt "  within  the  meuiing  of  s.  4  o£ 
the  Sncccarion  Certificate  Act,  and  thoelore  no  co^ 
tificats  of  sncoHiliA  Is  necessary  before  bringing  a 
suit  for  rent.  Nasbbska  If aik  Baic  t.  Bacadac 
Buna  Baiu  L  Ii.  B„  96  C»lo..  086 

p  C.  W.  ir„  8M 


74.  - 


Coileefw*  ^fdekt 

meottriom—CeHifieali  of  i4irtiip~  At  XXVII 
of  1860,  t.  II— Sight  ofneeeadi»g  trutltt  to  eolltet. 
— In  a  suit  brought  by  a  widow  who  had  inccaedecl 
her  husband  as  tmstae  of  an  endowment  (or  a  debt 
dtie  thereto, — Stld  that  she  was  not  suing  as  being 
entitled  to  the  effects  <d  her  deceased  hnswtd,  or  for 

K-ment  of  a  debt.dne  to  the  estate  which  had  been 
but  that  she  was  suingtt  repreaeoting  the  endow- 
ment In  the  eapadty  of  a  trastee  of  its  monej.  Ac- 
cordingly, netthsr  Act  XXTII  of  1B60,  s.  S,  nor  Aet 
Til  of  1889,  «,  4,  was  applicable  to  her  eUm,  and 
the  fact  of  her  not  having  obtahied  a  certificate  of 
honhip  to  her  husband's  estate  ifid  not  dsantitle  htx 
to  a  decree.    YAKLASAnrA  Mallieauvk  v.  Ha- 

xxsLt  suDBTAMiu      .  I.  Ia.  B.,  ao  kml,  lea 

[Xi.  a.,  84 1.  A.,  78 
1  C.  W,  If-  487 


lizcdbyGoOt^Ic 


(  io»  ) 


DIOGST  OF  CA8BB. 


PEBViriCATX  OP  AJKINIBTBATIOir 

S.  BIOHT    TO    BUE    OB   EXKCUTX    DECEEE 
WITHOUT  CSSTlSICA.TS—eo»ti»»»d. 

7B,  Joiut famili/ fro- 

Pfrlg~S»ii  far/anily  dtbt  iy  Hj*(  iffturcivortkip. 
Under  the  Succewou  CeitiScate  Act  (Vll  of  1B89), 
B  filuntiff  diMs  Dbl  require  i,  certiflcftts  where  hu 
dum  U  for  family  property  by  right  of  lurrivorihip. 
JAaUOOiSOUKlLABBU  T.  Allv  Makia  DUBEAJi 

[I.  Xi.  B.,  10  Bom.,  SS8 
78.  ■ ~^— „    Joint       Sindu 

family— Slit  by  nrritor  for  debt  due  to  Jotnl 
fanilf—SurriTorMiip.— Where  &  debt  it  >dv»nced 
from  the  fnndi  of  >  joint  Hindn  f&mily  Knd  ii  dne 
to  th»t  family,  no  certiflote  nnder  Act  VII  of  1889 
■I  atcetmry  to  eiuble  the  lurvivor  of  nicli  huaily  to 
recover  the  Mid  debt.  Jagmokandat  KUabhai  v. 
Atlu  Maria  Dtulial,  I.  L.  R..  19  Son,.,  3S8,  folloired. 
PiTiBaxm  Fabiap  Niiim  SiiraH  r.  Bbaowati 
PwuBAD  I.  L.  R.,  17  AIL,  678 


77. 


-   8*rvi 


r,hip~ 


LtlUn  t^admi%\>traiiim—Eind%  Ian,  joint  famih 
Seeiital  of  iwii—CitU  Froeed*rt  Cade,  i.  37i. 
—On  tbe  derth  of  the  pUintifT,  hi«  loni,  who  were 
memben  of  a  j(nat  Hindu  famfly,  govemed  b;  the 
lliUluhus  law,  of  which  their  father,  the  deceued 
plaintiff,  wai  a  managing  member,  applied  for  the 
revival  of  the  *uit.  Jleld  that  it  wa«  not  neccwary 
that  cither  letten  of  adminiBtration  ot  a  certificate 
under  Act  VII  of  IS89  ihonld  be  obtuned  in  order 
to  entitle  the  applicants  to  ask  that  tbey  may  be 
permitted  to  proceed  with  the  nit.  Bibjbaj  r. 
BH«opiBaAUD .  I.  L.  R,,  88  Calo.,  913 

BissBir  Chaxd  Dbddbttxu  t.  Chatxapat  Sinbh 

[1  o.  w.  IT.,  sa 

TO-  Suit    hf  peria» 

elatmiMff  propertg  o/wndivided  /amity  bg  right  of 
twrtiTorihip^-Wbert  a  plMntifl  claimed  by  right  of 
•univonAip  to  recover  money  due  on  a  mortmie 
band  which  had  Iwen  aiecated  by  the  defendantiin 
favour  of  tlie  former  managing  member  of  the  plain- 
tiffi  undivided  family,— iTiU  that  the  Sncccarion 
Certificate  Act  did  not  apply,  and  that  pluntifi  need 
Bot  produce  •  encceMon  cmtiflcate  nndef  ^at  Act. 
"  —  (.Bapaxba 

[L  Zi.  B.,  83  Mad.,  380 


78.  . 


to  Sindn  family  joinlly.-In  a  mit  by 

of  a  joint  Bindu  fanuly  for  a  d«bt  due  on  a  docu- 
ment eiecDted  in  favonr  of  a  deceased  member  of  the 
family,  the  plaintiffi  need  not  prodace  a  ceitiflcata 
under  the  Succeeuon  Certifloate  Act,  if  they  can  prove 
that  the  debt  wai  due  to  the  family  jdntly.  Quart 
—Whether  a  plaintiff  in  a  loit  to  recover  money 
by  the  Mle  of  [lopert;  mortgaged  need  jonduce  a 
Mrtifleate    under    the    SncccMion   Certificate   Act. 

SOBXAllAKUM  CKBTTI  t,  BAISV  SbBTAI 

[I.  I^  B.,  SO  Xad.,  889 


80. 


XIX  of  18il.—A  onrator  appointed  nnder  tbe  Cnra^ 
tor-i  Act  (XIX  of  IMl)  ia  not  B  perMm  ddming  to 
b*  entitled  to  the  effecU  of  the  decotaad  peraoQ  whoae 


8.  BIGHT    TO    8CE    OB    BXSCDTE   1 

WTTHODT  CBETIPICATK— o!)»ci«d«ii, 
estate  be  la  appidntrd  to  manage  and  ii  not  required 
to  take  ODt  a  certiflcate  under  a.  4  of  the  Succeauon 
Certificate  Act  (Vll  of  1889)  before  he  can  obUiu  a 
decree.     Babasab  v.  Naxsaffa 

[I.  L.  B,,  30  Bom.,  4S7 
8L- 


'  "DM,"  Xtaniuf 

of. — The  Succemon  CertiScate  Act  leteri  only  to 
inch  debt!  aa  the  deceased  could  tae  upon.  So  for 
dehti  falling  due  after  deeth  an  heir  may  lae  with- 
out certiScate.  NmsHABt  Bor  e.  Bibbbiiabi 
KOMAXi      .  .        a  O.  W.  IT.,  681 

i.  ISSUE  OF,  AND  BIGHT  TO,  CKBTIFICATE. 


89.    lastle    of  osrtUloate— rime 

/or  itiuifff — A  certificate  under  Act  XXVll  of  1860 
should  be  iamed  directly  it  is  giaoted,  provided 
the  proper  etamp  preeoribed  tor  such  certiflcate  be 
tnmuhed.  Dbititfdt  Sikoh  Dooous  v.  GotbbhV 
MKtti 17  W,  B.,  488 

83.  Jtriidiclieu— 

Fertou  twrt  «o  Jtxad  re/idewre—AcI  XXVII  of 
I  860, 1.  9.— Where  a  person  had  no  fixed  place  of 
r(«dence  at  the  time  of  his  death,  tbe  Jndge  of  the 
district  in  whkh  his  dd>ti  are  has  auUiorit;  to  giant 
a  certificate  under  Act  XXTII  of  1860.  QnauK 
SoBBAir  aliat  Sasoo  Hbah  c.  Maboxbd  Bocv 

[30W.B.,SB8 

84, Ortiw       in       r*. 

eognilion    of  two  aiilU—Aet  XXVII  of  1860 

Under  Act  XX VII  of  1S60,  an  ceder  eaoDot  be  ob> 
tained  from  Uie  Oonrt  in  recogniUon  of  two  wUle. 

BBMOLA  HOnB  DZBBA  t.  ElBBTOKOHBB  Dbbba 

[W.  B.,  1884,  KlB.,  10 

86.  Ceriifieate   for 

eollection  of  debit  of  endotemaiU—Aet  XXVII  of 
I860.— A  District  Judge  was  held  to  have  rightly 
refused  a  certiflcate  under  Act  XXVII  of  1B60  fiir 
the  collection  of  tbe  debts  of  an  cndowmoit.    Ik 

THB   KATTKB  QI    THB    PJUmOH    OI    BbIBITB    BHA- 

BDTTsa     .....    SIW.  B.,840 

86 Aet  XXVII  of 

1860—Xarmitiaa  of  tarwad  property— Debt  due 
by  karnarau.  —A  certificate  to  coHeet  debts  under 
Act  XXVII  of  1660  may  properly  be  refused  to  a 
kamavan  of  a  Malabar  tarwad,  when  the  bulk  of 
the  debt  to  be  collected  is  found  to  be  dne  by  the 
kamavan  himself  under  a  decree  obtained  against 
him  by  his  predeoeasor.  Hadhata  Pabikab  r. 
OOTIMDA  Pahikab  .    L  Ii.  B.,  5  Hod.,  4 

87.  Bight  to  WTa&Otkta—Seir— 

Act  XXVII  of  1860.— Aa  a  general  rule,  the  beir  is 
the  person  who  should  have  a  certificate  to  oolleet  the 
debts  and  manage  the  Mtate  of  a  deceased  pcnon 
under  Act  XXVII  of  1860.  If  ho  as  hdr  is  entitled 
to  the  whole  snrplni  of  the  estate,  the  fact  <rf  hia 
having  been  hostile  to  tbe  deceased  is  Immeterial. 
When  there  are  several  heirs  and  no  dispntes  amongst 
them,  hs  a'bo  is  entitled  to  the  largest  share  may.  in 


iizoabyGoo(^Ie 


(  lou  ) 


DIOSST  OF  CASES. 


OBBTinCATX  OF-  ADJOIflSTBATtdN 

— eontinMed, 
4.  BSUB  OF,  AND  BIOHT  TO,  CKBTIFICATE 

— emriitnud, 
tk«  BbMOca  of  other  dlaqnallfyiog  eirennubuicn  uid 
In  the  ducredon  of  ibt  CoDit,  bs  entrnited  with  the 
dnty.    Absool  An  d.  AsmtTHKifliA  EBiroOH 

[W.  B.,  1864,  MlB.,  41 

S8. JTair.— The  oer- 

tiftokto  to  oollMt  detite  ihonld  oidlnarHy  be  gnntodto 
the  penon  entitled  to  the  inharituicE.  Joxita  e. 
BxtrowASn  .    8  IT.  W.,  320 


■uflciently  proved,  •  Conrt  U  jnitifled  in  looking 
the  natnnl  h^  u  the  uiiy  entitled  to  the  eerti- 
tcste.    DimavsDROa   Cbowsst   e.    Buxosam 
CaowDiiiv  .    IS  W.  B.,  78 


faeit  nttitUd—AH  TXVII  of  1860—Ordtr  «'• 
rtiptet  offfoptfiy  nf  dtetoMd. — Wh<D  kp^intion 
It  Dude  for  ft  oratulcate  under  Act  XXTII  of  I860, 
k  Judge  ihonld  determine  who  ii  entitled,  ind  ihonU 
grut  the  certtflckte  uoordiiigily.  He  biu  no  powec 
to  Ukk*  Ml  order  in  nepect  of  the  property 


OL 


■    F»rion     primd 


£aU  »»tM»d—E»q%irs  or  to  lUIi—QmiutitHU  U> 
dteiihd. — In  admlniatarbig  the  proiuiion*  of  A^ 
XXni  of  isaov  Conrt*  are  not  boned  to  cater  oa  the 
il«>M  iiili»Hi»i  of  intrieate  qneitkau  of  Uw  or  tut,  but 
we  boond  to  gruit  ■  oertifleate  to  the  penon  who 
hM  primd  faei*  the  eleueet  title  to  tile  racM^on  m 
the  natni*!  hdr.    Bvuon  r.  KAlUZBBUmA 

[L  I..  B.,  7  Xad.,  408 

BSL Btlectiom     wktn 

ihnt  arti»raralelaimantt—AvtXXFII<ifiaSO.— 
It  there  are  eeTeral  applicant!  for  a  eertlflcate  nndo' 
Act  XXVII  of  imt,  (he  heir  of  the  paam  or  penrau 
having  the  largeat  Intereat  in  the  eAate  are  entitled 
to  the  oertlflcate,  in  prefeimce  to  cAhen  whoae  in- 
t«nrt«  are  Um  «onNderable.  II  the  Coort  thinki  an  j 
■mall  intSKrt  not  nttdaitly  protected,  it  may  (aU 
npoD  the  party  takhig  the  c^ifleate  ta  give  eecnrity 
to  the  ertent  reqainte  for  the  protection  of  nch  in- 
tereat    Azuh  Kbax  e.  Aunus  .  IS  W.  B.,  88 


wai  held  entitled  to  a  certifleata  imdw  Act  XXVII 
sf  UMO,  althongh  the  owner  of  the  property  had  died 
nb*  year*  pnrioaaly,'  aad  the  property  had  been 
prevhnuly  managed  by  a  third  party.  Pm-ita. 
Honu  Dosau  v.  Ahokd  Moixm  Doaau 

[8  W.  B.,  808 

B4. Da%ffiter-i»-lam 

•f  ktiru* — Oroaad  Jbr    oppotiitf    eirtifieatt. — 


properly   rejected  npon  the  m^b  gronnd  that 
api^icant    was  not  Uie  heireeg,      Bahsav  Sittah: 
«■  BiKSAv  MABALiiamcy       .      4  lEsd.,  160 


OBBTZFIGATS  OT  ASHINISTBATIOH 


OB.  - 

who  bid  been  appidnted  by  will  to  act  m  reepect  oi 
Oovemment  eecnritlei  belonging  to  an  ertate  hartng 
detailed,  and  the  minor  heir  haring  oome  of  age,  the 
partie*  entttled  applied  for  a  cntiflcate  nnder  Act 
XXVII  of  1860  to  enable  them  to  draw  intercit  on 
the  Becuritiea.  Upon  thii,  the  lodge  reoordad  an 
order  that  they  might  apply  for  %  cotiaeate  m 
i««pect  of  the  deeeated  bnitee*!  ettate.  Said 
Uwt  the  ap^Icante' had  nothing  to  do  with  the 
traatee^a  ertath  and  that  it  was  the  dnty  of  the 
Judge  to  giant  the  ^tplicatiim  if  no  perxti  showed 
a  better  r^ht  If  thi  kattsb  at  tb*  TRinon 
o>  PnioRATB  Smcis       .        .      18  W.  B.,  896 


08.  ~ 


mio 


-Act 


XXVII  Iff  ISffO.— The  ezeentor  nnder  a  wUl,  if.it 
be  not  ooatested,  has  an  imdonbted  right  to  a 
otrUBMte  nnder  Act  XXVII  of  1860,  tbodgh  he  be 
not  the  legal  hdr.  If  the  wUl  be  eonteited,  the 
Judge  ahoQld  enqnire  into  ite  Talidity,  and,  if  he 
—•— *~  "  "--ledl^  ehould  pre  a  eerliflaate,i  leaving 


fior  Chowshby 
07. 


W.  B.,  1864.  KlB.,  4 


mli--¥aHmr«  to  prort  will. — In  an  applicatioD  tor  a 
eertificate  wider  Aet  XXVU  of  1800,  when  appb- 
cant'i  title  waa  baaed  npon  a  will  to  which  the  rig- 
natVTfa  of  the  wltneMea  ware  fonnd  to  have  beoi 
aflied  previonily  ta  that  of  the  tertator,  the  Conrt 
hdd  that  the  deed  wa«  iuopentive  ae  a  wilt  i  bnt 
inaamndi  at  it  nprtaaed  fnlly  the  teatator*!  wiafaw 
regarding  the  waoageBiait  of  U*  afiain,  and  waa  vtty 
ffisUnet  aa  to  the  omBdmee  repcaed  in  the  appHcant 
(the  aeeond  wUe),  the  Conrt  decided  tlwt   i 


Eoon 


V.  POOXA 


Eoora 


S4  W.  B.,  8SS 


—A  perwHi  was  tmatae  of  "wnqf" 
property.  He  had  aln  aome  other  property 
(how  mnch  waa  not  dear)  of  Ua  own.  He  made 
a  will  relating  only  to  the  tnst-propoty,  and  appointed 
an  execntor-  BaU  that  the  axeentor  mentianed 
in  the  will  was  entitled  to  a  certificate  nnder  Act 
XXVII  of  1860  with  regard  to  the  tmri^property, 
and  the  legal  peramal  rcpreaentatiTe  of  tlie  drcHaed 
was  entitled  to  a  certificate  ander  the  Mune  Act  wiUi 
reepect  to  any  other  property  of  which  he  died  poa- 
■CMed.    DAn)  Ai^i  v.  Nadib  Hosbkci 

[3  B.  I,.  B..  A.  C  46 :  II W.  B^  888 


00. 


-  Memher  ijfjoimt 


Miudm  ^fanilg, — Cattun  memben  (A'  and  ^)  of  a 
jtnnt  Hindn  bmily  having  commenced  a  niit  to  art 
aride  an  adoption  by  one  of  the  family  (C),  a  com- 
promiae  was  effected  by  which  the  several  parties  took 
separate  share*  of  the  family  property.  C  having  died. 
If  and  A  appUed  for  a  certificate  to  collect  the  debta 
due  to  Ui  ed^te,  bat  were  oppcwd  in  a  joint  petition 
made  by  the  widow  and  adopted  ma,     Reld  that  the 


lizcdbyGoOt^Ic 


DIGEST  OF  CASKS. 


CBRTIFZOATXl  OF  ADKHnBTRATION 

— eontitmed. 
i.  ISSDB  OF,  AND  BIGHT  TO,  CKBTIFICATB 

ftppUoanta  ooald  not  be  antitled  to  the  cotiflnU 
which  mk;ht,  bomTBT,  he  givra  to  th«  MD  with  the 
eowent^  the  widow.    Kcdtbuii  Koobb  v.  Now- 


100.- 


—  Mimbtr  of  joint 


family— StvaraU  iHmi<r(. — Where  m  certiflcatB  of 
ftdminutration  wia  gisoted  to  eert&!&  applionti  who 
wked  it  with  reference  to  a  particular  dabi  patting  la 
a  bond  of  the  jndgtaeiit^btor,  vid  ihowing  that  they 
woe  joint  in  eatate  with  tlie  deceased,  the  certificate 
wu  hdd  to  liave  been  rightly  giantad,  and  to  hare 


lOL- 


_   _  ~  Mtmifrefjont 

Bimd^famay—Aet  XXVII  of  I860,  «.  9  oUB.— 
A  MrtiflMte  mdn-  Act  KXVII  of  1860  cannot  be  re- 
foaed  BiMdy  baeaoae  Uw  deonaed  waa  a  memho  of  a 
Mnt  Hindn  &in3y<  Oi'dinarilj  the  **Mt"TiE^"g  nun* 
berwonldbe  thapenonlieet  entitM  tothecertiOeate, 
bat  thla  wonld  not  be  the  can  where  the  numbcia 
had  fallen  not.  Chowihbx  KsmA  SraiiBOo  Dam 
v.  Easha  CBVBir  Dui  .  88  W.  R,  S84 

108.  — _  _       _ — rr  ^i'oor,   BigiU 


a  Hindu  goraned  by  thb  Hitakshara  law,  died, 
learing  two  ■ona,  O  P  and  f  P,  a  minor,  and  * 
widow,  0  f  ,  the  moth«r  of  £*  P.  Said,  on  Bp[dioa< 
tioM  by  a  P  and  e  S:  respectiTely  to  obt^n  oerU- 
Beatee  nnder  Act  XXTII  of  1860,  to  oollect  the  debta 
dne  to  the  eatate  of  f  2,  that  O  P  alone  waa  mtitled 
to  obtain  lucb  a  certified  ;  and  on  the  application  of 
S  £'  for  a  certidoate  to  take  chai^  of  the  sitate 
of  her  niaor  xai  f  P  nnder  Act  XL  of  1S68,  that  a* 
there  waa  no  avldcnee  that  f  P  waa  entitled  to  any 
Mparate  eatate,  ahe  waa  not  entitled  to  each  a  ovUn- 
aat«.  Stld  alao  that,  if  oecadon  thonU  ariae,  a  nit 
might  ba  tiled  in  the  nama  of  the  minor  by  hie 
mtrther  aa  hia  next  friend,  withmt  her  baring  Brat 
' '  ■     '   »  certificate  under  Act  XL    " 


PiBSKAS  I.  L.  &,  6  Cal&,  S18: 4  a  I..  B.,  888 

10&  Minor   bg   Html 

fri*nd.—Semilt—A  enilAoate  to  collect  debta  nnder 
Aot  XXTII  of  1660  may  be  granted  to  a  minor  by 
hia  next  frioid,  KlLi  EooxAB  CBAirxnnt  v. 
TAUPMMOBOKDOKIMHi  .  .  5  O.  Ik  R,  Q17 

-   104.  ■ — . C»rt\fio<dt   to 

aolltet  d^tt—Ctrtifiealt  gntnitd— Minor— NtMt 
Jntmd—Sfietution  CtrtiJUalt  Act  (VIZ  of  1689). 
— Stld  that  a  certificate  ol  aueeawon  tnay  be  granted 
nodei  Act  VII  of  1889  to  a  minor  through  Mb  next 
friimd.  Kali  Koonair  Chatttrjtt  T.  Tara  Protono 
Itooknjtt,  SC.  L.S^  517,  raferred  to.  But  Kou 
•.  8au>ix  SnoH    .        .    I.  Zi.  R,  SO  All.,  858 


106.  - 


-SitUr'*    , 


Balf  iT0titr.—S*i4  Oat  the  ceitiAcate  in  tbii  caM 


CEtaTiriOATn  or  ADHOnBTBATIOlff 


4.  ISSUE  OF,  AND  EIQHT  TO,  CKBTIFICATB 

WM  giTtn  to  the  party  beat  entitled  to  it  with  refer- 
enee  to  the  object  of  Act  XXTII  of  1860,  *.«.,  tha 
deeeaaed'i  fall  ■irter'a  am,  who  waa  the  party  in 
poaaeMitHi,  in  preference  to  the  deeeaaed'a  half  bro- 
ther.     LlLIi  XiXOXXD  t.  BVZLOOL  HOBBBIV 

[17  w.  R,  sea 

106.   fath«r't   Iro- 

a»t'i  iangXUf't  lon—Faiitr't  fatker't  brotktf'i 
to»—SpirU%al  btneJU—Aet  XXVII  of  iSM.—Tfaa 
fathcr'a  tath^i  brother**  aon  of  a  deoeaaed  penoo 
atanda  nearer  to  him  in  right  of  lucceaiion  than  liia 
fathv'a  hrother'a  daugfater'a  aon ;  the  former  ia  there- 
fore prderentiiJly  entitled,  tm  Uie  death  of  the 
dectaaed  pcnon'i  widow,  to  a  certificate  under  Act 
XXTII  of  leeOv  enaUing  him  b>  oollect  the  SflaU 
dne  to  the  eatate.  GofiK  CRtrnssB  Nats  Coovimm 
•.  HutisiB  Cmn  .        .  Z.  Ij.  R.  U  Calo.,  848 

107.   FoAtr'i    hro- 

tktt't  ^andten-Spirifmal  leutfli — Pnwi«Mf«  <if 
rttideium  and  if  iiiukip—Aet  XXVII  of  1860.— 
Proximity  of  rondtnce  and  of  kinaUp  are  not  tnch 
ooniideratlana  aa  ahonld  wansnt  *  Jni^  in  granting 
a  certificate  nnder  Act  XXTII  of  1860  to  any  penon 


Adopting  the  prindple  laid  down  in  the  eaae  ot 
GobittdPtrtJtwlTalookdarr.  Moketi  CkmtdtrSmr- 
moA  OkuttaO:.  IS  B.  L.  B„  35.  a  fatbar'a  brother'! 
pandaon  baa  a  right  to  obtwn  a  certificate  nnder  Aet 
XXTTE  a  1860  in  praf  ermce  to  a  brather'a  daogUei'i 
aon.  IxiHi  lUTmt  or  tei  pbtitiox  o>  Oodot- 
oKoxHiim  .    I.  lb  R,  4  Calo.,  4U 

106.  Iftpktv—Spi- 

ritmal  i»n*JU. — A  nephew  ia  entitled  to  a  certificate 
of  adminiafaatkn  in  preference  to  a  deoeaaed  ton's 
danghtet'i  aon.  Asu  MCSDHS  Bsvootit  e.  Jut- 
HiTH  BsvoauT  IS  W.  R,  8S8 

109.  UTtpkHB—Aet 

XXVII  Iff  taSO—Aot  XL  of  iSSS.— Vhve  a  wiU 
appointed  ^  nephswa  at  the  tertotor  to  man^^  4 
annaa  <A  the  property  (tbe  anhjeet  of  the  irill)  in  thrir 
own  right  and  18  aanat  aa  gaardiana  of  a  ndnor  aon, — 
Aald  that  the  nephewB  were  mtitled  to  one  certificate 
nnder  Act  XXTII  of  1660  to  ooUect  the  debt*  of  the 
whole  erfatis  and  to  another  cvtifieate  nnder  Act 
XL  of  18G8  to  take  charge  of  the  mimr'a  18  annaa. 
XaKETTx  Chvbsis  8buu  e.  Csun>  Uohzi  Damd 
[8  W.  B.,  lOfi 

110. ■— -^ ~  Nep\»«—CtTt\' 

ficaU  iftneWt  proportg.—WbMim  a  nephew  Uket 
Ua  nnele'i  thare  by  mere  mrriTonhip  or  by  inherit- 
ance, if  he  takei  on  tha  gronnd  al  their  having  been 
jdnt  In  tatate,he  "iticeeeda  to,"  and  "become*  en- 
titled to  the  effecb  of,"  the  d(c<Maed  within  the 
meaning  of  Act  XXTII  of  1B60.  Jdboda  Eoonwav 
«.  GoDsn  BniTATB  Saxae  Sivqh  .  6  W,  R,  ISO 


IIL- 


-  Diieiple — Ctrti- 


fleatt  to  ttlalt  of  HindM  devottt—Ximlal  ineapa- 
eitg  to  MeMad.— The  penon  entitled  to  a  certificate 
enabHng  him  to  collect  the  debta  dne  to  the  ertvte  of 


lizcdbyGoOt^Ic 
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CBRnVICATX  OF  ADHZNISTBATIOir 

CONflMUlf. 

A.  JSSUK  OF,  AMD  EIGHT  TO,  CBETIFICATK 

—eonfiiMad, 
a  dKCMcd  Mcettc  or  devotee  miut  be  the  diadpte,  or 
•piritoal  brother,  or  preceptor  of  the  deccsaed,  and 
eneh  pencn  should  not  be  deprived  of  lus  right,  eTcn 
though  mentally  itmpable  of  aacceeding  to  the  i  Ace 
of  the  dec«ued.    Gvbub  Doas  r.  Huhqcii  Dou 

[14  W.  B.,  868 
-  Spiritual 

i™tt<r.— The  person  entitled  to  collect 
■tanding  debta  dno  to  the  private  eetftte  of  >  deceued 
mchnnt  is  the  ipiritiul  etm  (the  chela) and  not  the 
■piritnd  brcther  (gum  bhai)  of  the  deceued.  Du- 
kHABA.K  BSAATI  «.  LuCHHtflT  BHABri 

[L  I..  B.,  4  Calo.,  964 : 4  C.  Ii.  B.,  48 

lis.  • — —  IlUaitinate  loiu. 

— There  hijng  evidence  in  thi«  caie  of  the  deceued 
having  auigned  hii  property  to  Ui  illefiltimate  eonf 
Hid  achni^wl^ed  thtm  u  hii  eon*,  a  certificate  under 
Act  XXVII  of  1860  to  adminuter  to  hii  eitate  iru 
granted  to  them  io  pref  eroice  to  the  cbildleea  widowi 
of  hii  bK^ther  and  nephew.  Psodkaji  Bak  v.  Jbbia 
Voout      ,         .  .    17  V.  B.,  188 

114. Adopttd   ton— 

Ael  XXVII  of  1860— TMe  mmdtr  adopliom.—Aa 
ftdoptioD  dtfatio  moit  be  mppcsed  valid  until  it  i« 
tet  uide,  and  a  party  »  adopted  ia  euUtled  to  object 
to  other  pattiei  rccdving  a  certjflcate  nndtr  Act 
XXVII  (.f  1860  in  mpect  of  Um  property  he  take* 
nnder  the  adi  ption.  In  granting  ludi  a  certificate 
»  Jndge  muet  look  to  Btneu  ae  well  ai  to  propin- 
quity.   Kditeoo  Smaa  «.  Fubm  Haw  Sidoh 

[IS  W.  B.,  860 

118. Adoiittd    »»»— 

SigM  ic  rtrtifieale  of  a  letadopitd  after  tht  dealt 
of  hi*  adopttve  father.— A.  too  adopted  in  pnnra- 
•Jice  cf  an  unoumoti  puttro  (power  to  adopt),  eome 
time  after  the  death  of  Ua  adoptive  father,  doei  not 
require,  and  !■  not  ontitled  to  obtain,  a  eerUfleate 
under  Act  XXTII  of  1360,  to  enable  Mm  to  collect 
debt*  in  reipect  of  the  pvpertiet  left  by  hii  adopt- 
tv«  father,  wUeh  acCTucd  due  while  they  were  oDder 
the  managenutit  of  Ui  adoj^Te  mother.  The  eitate 
of  the  adoptive  father,  if  the  adoption  ii  a  good  one, 
veiti  immediately  on  the  adopUou  in  the  adopted 
■OD  i  and  debt!  to  it,  if  they  accrued  due  after  Oa 
death  of  the  adoptive  father,  are  debta  recoverable 
by  the  adopted  nn  in  tua  own  right  and  not  u  repre> 
•Bitative  of  hii  adoptive  father.  Nabait  Hal  v, 
EooKB  NAKAiir  HiTU    .    L  lb  B.,  6  Calo.,  SBl 

116.  Orandmolher— 

A<^  XZVII  of  1660— Aet  XL  of  i868.— Where 
the  grandmother  of  minoia  applied  for  oertiflcaitea 
under  Acta  XL  of  ISfiS  and  XXVII  of  1B60,  the 
father  Muuentli^  and  approving,  it  wm  held  that 
there  wai  nothing  in  the  law  to  prevent  the  eertifl- 
catee  bang  granted  if  the  applicant  was  oomp«t«nt 
and  willing  to  take  them,  Oojolao  DooIiHAIN  p. 
AaAUiBH  lSW.B.,llfl 

■  117. Xotltr-in-latf 

-Act  zxvn  nT  iS6ft— Hie 


CSBTIFICAfra  OS  ASHIN ISTU ATXOir 

— eo*^wud. 
4.  laSDB  OF,  AND  EIGHT  TO,  CSBTIFJCATB 

— eo*tim»td. 
deceaied  party  having  on  tiie  day  of  hii  death  intcamed 
hii  debtor  U^t  he  had  given  the  whole  of  tha 
moneyi  due  to  him  to  hii  mother-in-law  wae  held 
to  be  a  euffident  indicattm  (whether  the  gift  wai 
valid  or  not)  that  ihe  wai  the  proper  penon  to  receive 
the  money  due  to  the  drceaaed  ana  the  co^flcata 
under  Act  XXYII  of  1B60.  In  eaeea  undv  Act 
XXVJ)  of  1860,  Jndgei  dionld  alwayi  eerti^  whe- 
thPr  the  certificate  bu  beoi  actually  granted.  ZiB- 
HDTOoiiisBA  Khan  UK  «.  Ebutoo  Bmnir 

[1SW.B.,S8S 

lia- — ■ Mother— H%f 

bamd. — A  mother  ie  not  entitled  to  a  eertiflcate  under 
Act  XXTII  of  1860  to  collect  debti  due  to  her  de- 
ceaied daughter,  in  preference  to  the  huiband  of  the 
deceaied.  Such  certificate,  however,  will  not  author- 
ize the  hniband's  interfnenea  with  the  motber'i 
pceaevion  of  the  landed  property  which  ihe  cl^ma 
ae  her  own.  MosCB  EooKom  EooirwAJt  ■.  Bak- 
AVOOOKO  Mabaih        .        .       8  W.  B..  MIb..  8 

119.- 


Itolher  ufadoptad 

The  mother  of  a    deceased    adopted    minor 

hii  legal  reprfsattative,  and  cotiued  to  a  cer- 

tifcate  under  Act  XXVII  of  1860  as  Ui  legal  heir. 

Dbbiio  Hoiib  Dosbbb  r.  Dooboa  Pbbbhas  Hirm 

[8  W.  B.,  Kis.,  a 

Dbbvo  Hovbb  Eobibb  e.  Takaohobb  Coqkhoo 

Cbowsbbt 

[SW.B.,lIia.,7nota:  Baurke.  A.  O.  C..48 


'ido-K 


-Dii. 


pttted  odojiftira.— When  the  title  of  a  parson  daimiog 
u  adopted  eon  of  the  deceaied  is  disputed,  tlie  eerti' 
flcate  may  properly  be  granted  to  the  widow  of  the 
deceased.  Dibo  Paoii  Bihah  t.  Gadtda  Eoohwab 
[1  Akto,  KIb.,  18 

ISL  ___- — — ^_  Widows— Act 

XXVII  of  i860,  ».  a~ABt  XL  of  1869,  i.  8.— A, 
as  widow  of  B  and  gnardiao  under  a  will  of  hia 
minor  ion,  obtained  a  ceitiflcate  ujodw  s.  S  of  Act 
XL  of  1868.  C,  another  widow  of  B,  lubiequently 
applied  for  a  certificate  xmder  i.  3  of  Act  XXVII  of 
1860.  The  Judge  summarily  rejected  Ci  applica- 
tion on  the  gromid  that  the  grant  of  a  certificate  to 
hff  would  lesd  to  ocofosioo.  Meld,  aa  appeal,  that 
Ute  Jndge  onght  to  have  tMued  notices  and  ptneeeded 
undo- 1.  Sot  Act  XXVII  of  I860.  Ix  shb  MAma 
01  BAUumnaBA  Bbsok 

[S  B.  Xb  B^  A,- C.  128  :  10  W.  B..  08 


139. 


WidotB—Carti- 
.ernrafd  , 
admmiiiroHo*.— Two  C 
cannot  run  together.  Bo  a  widow  who  fails  to  appear 
and  eonteat  the  grant  of  a  certificate  to  another  part)', 
made  prior  to  her  own  application,  cannot  claim  one 
for  herself  aftcrwardi,  but  she  may  be  aUowed  a 
certificate  to  act  u  guBTdiaa  of  her  minor  (adopted) 
•on.    8BAK  Haxha  c.  Bakiitai,  Qooboo 

p.  W.  B.,  lEU.,  8 
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DI0B8T  OF  CA8BB. 


CBBTCTICATB  OTAD  HINI8TRATIOI7 

A.  IS8UB  OF,  AND  RIQHT  TO,  CSBTIFICATB 
— eomtiumtd. 

laS. ■  JPWo«— JTWow 

mt  guardia*  of  ie».  -A.  ceriHitmte  msybt  granted  to 
K  vUdw,  u  giurttUn  of  her  uiaor  un,  to  collect  the 
debt*  dne  to  her  decMwd  hndiand,  otwittutMiding 
thkt  the  sdi^itlan  of  the  hnfbaod  m  j  ha*e  been  wt 
sode.  MITTO  Kalui  Dmbmm  r.  Obhot  Qouin) 
Cmwdhbx  5  W.  B,  Mis.,  10 


lat.- 


■    Widom~Co9ii» 


and  parttur. — A  widoir  !■  mUtled  (in  preference  to 
■  coD^n  who  tim  claimed  ai  nrriruig  partner)  to  a 
mitifiiitf  to  collect  the  df^ti,  joint  ai  well  ai  aepa- 
late,  of  her  kte  htutiAud.  Sau  Qouk  Sasoo  d, 
Qoaak  KooxwAKU  1 W.  B^  ICfa^  SS 


ISB.- 


'  Widow— Claim 


of   objtetOTi  o»  applieation  for  certifieaU.—TiM 


i  pemn  under  ft  takn« 


Hie  Dnnwiij  frnm  the  widow  to  them  ehonld  m 
mqnirad  into  t  and  it  ft  b  prared  to  be  gennine,  the 
obiecton  are  entitled  to  a  eertiflcate,  hutead  of  the 
widow,  ae  li^  heir  of  the  deeewed.  J»b  Pkuuti 
r.  UoH«A  EooKWAB  .        4  V.  B.,  Kfa^  19 


198.- 


-  ■  '■  "  Wtdov—Ctrti- 
Jlcate  of  imban^*  proptHy. — The  p^tioner,  a 
Hindn  widow,  apj^ied  mr  »  eertifiekte  nnder  Act 
XXVn  of  1880  of  her  deceaMd  huband^  ertate,  and 
■Uted  in  ber  petition  that  her  hnibuid  poeeceeed,  at 
the  time  of  hh  death,  edf-aeqnired  pr(^MTtj,bMidei 
tbn  propaty  be  h*d  Inlisrited  from  hii  brother.  The 
oppoainffpaitteaaBtnpawUli^.flie  deeeaied'a  fathn, 
nader  lAich  a  certain  Aare  of  the  tnUtor*!  retate 
Wat  Btven  to  tte  petmonei*!  hneband,  and  in  the 
event  of  hli  death  wttboat  cbtldien  to  liU  Kother, 
and  after  her  death  to  U«  brother.  Stld  that  it 
waa  not  neceaMTj  for  the  pnipoae  of  the  application 
to  decide  on  the  TalitUty  or  otberwiee  of  Uie  wQl,  ae 
the  widow  wai  cotitled  to  a  certificate  in  reipeet  of 
her  hoiband'i  property  j  and  further  that  the  will, 
which  purported,  bi  CMtaia  event*,  to  give  to  the 
Itetator'i  widow  that  ihare  of  the  pmperty  which  he 
beqneatbed  t>  hli  ecm  (the  petitioner**  hntbood), 
could  not  aSect  bet  claim  to  the  eertiBc«te  In  mpect 
of  her  Inutaad'*  arlf-aeqnlced  ptopert;.  Khooikx)- 
MOini  Dabxb  c,  QoiiBOKM<faY  Dibbe 

[1  Ind.  Jnr.,  O.  8..  SO 

1*7. Widov—Fail' 

«re  of  oijtetor  to  prote  titlt. — Where  a  Jndge, 
hohUi^  that  the  ipedal  title  pot  forward  bj  u 
objector  had  not  been  pnrred,  dedded  that  the  widow 
of  the  deceaead  wa«  beit  entitled  to  %  certiflcate  nnder 
Act  XXVII  <d  1S60,  the  deei*ii«  waa  held  to  be  cor- 
rect, inaemoch  aa  the  Judge  wtt  not  dedding  upon 
tte  genoal  right  and  title  of  the  partiei  t<>  the  pro- 
peiif,  tmt  nnder  a  ipedal  law  for  the  ooUcction  of 
defate  and  for  the  pnitectiini  of  debton.  PaoitP 
NiKAiK  Dots  r.  FOOEHO  HAf  HXB  Datb 

[14  W.  B..,  416 

1S8.   Widoii—Ap- 

pliealiom  for  trtificatt  to  *»aiU  widoie  to  rtctitt 


OBRTIFIGArB  OF  ADKimBTBATIOir 


the  widow  of  a  deoeaaed  applied  fin'  a  cecti< 
&(«t«,  withont  which  ihe  wai  refnied  enme  eal»-pn>. 
eeedi  of  an  eatate  of  the  deceaied  iold  after  hi*  death 
for  arrean  of  rerenoe,  and  the  Jndge  rejected  her  ap- 
plication  on  the  gronnd  that  the  eaie  did  not  come  ' 
witldn  tiie  ecope  of  the  Act,  aa  "the  nun  in  depitiit 
waa  not  in  any  eeoaea  debt  dne  tt)  thedeceaaedattbe 
time  of  hie  death,"— AM  that,  aa  the  nle-prooeed* 
were  payable  to  the  ettate  of  the  deceaaed,  there  wu 
nothing  in  the  law  to  prorent  tho  Jndge  bina  eatec- 
t^ning  the  appUcatioo.    ' 


[aaw.B.,45 

lS9i  Sight  to  guar- 

dlali$hip  Iff  Sindm  tndoiD^Qramt  of  oBrtifieato  of 
adminittraiiim  wKJor  Act  3.L  of  JSS8.— The  rtla- 
tioni  of  her  deceaaed  hn^wnd  are  entitled  to  be  the 
gnaidiao*  of  a  Hindn  widnw  in  preference  to  her 
paternal  relation!.  A  certificate  of  admiaiatntion, 
under  Act  XL  of  1S58,  wai,  therefive,  gnnted  to  one 
of  the  tmnff  in  preference  t«>  the  latter.  K&ttsuak 
MooKBBJU  V.  BoxWAni  LaiJ:  Bor 

[I.  lb  B.,  16  Cslo.,  B84 

18a  EeprvtttttaUvt 

of  a  dte»atodpertoii—FtrtonctmBHng  to  bt  tntilltd 
to  tkt  effeeti  of  tit  decaated — PitTokatgr  at  lale  <• 
exteution  of  a  dtere*  againtt  a  dectated  ptrio» — 
8*ecettioK  CeHiflaatt  Aet  (VII  of  1889),  t.  4.— 
A  certain  debt  dne  to  P  (deceaaed)  wa*  enld  in  exeen> 
tion  of  a  decree  aginat  htm,  and  waa  pnidiaaed  by  M. 
In  order  to  enable  Urn  ta  recover  Uie  ttiA  debt,  Jf 
applied  to  the  Diatrict  Judge  tnr  a  eertifieato  under 
the  Snooeerion  Ceitifloate  Act  (VII  of  ISS9I.  The 
Jnd^e  rejected  the  application  on  the  gronnd  that  the 
applicant  waa  not  a  repreacDtatiTe  of  the  deceaaed. 
Stld,  reverting  the  decree  that  the  applicant,  having 
porchaaed  at  tlie  anotim-MlH  the  deU  ai  part  of  the 
deceaied'a  effecta,  which  waieoldaaiDchbytheConrt, 
waa  entitled  to  a  oeitiflcate  under  i.  4  (a)  of  the  Snc* 
eeaaion  Certiflcate  Act.  JfincfiABAV  pBAfJivAN  f. 
Bai  Mabali         .        .    I.  Zi.  B.,  18  Bom..  SIS 

18L  8*aceuio»  Cer- 

tiJUalt  Ast  (VII  of  1SS9J,  1. 1,  el.  4  -Right  to  etr- 
Itfleate  mdtr  toill  —  Validity  qfwill^Sindu  WilU 
Aet,  XXI  of  18T0.—CL  4  of  i.  1  of  the  Succn- 
don  Certificate  Act  (VII  of  IBSQ)  di>et  not  prednde 
an  applicant  from  obtaining  a  certiflcate  nnder  the 
will  of  the  dcc«aied.  A  will  having  been  hold  to  be 
genuine  in  a  cnntert  between  the  partin,  and  there 
being  no  lutriceetinn  that  the  will  waa  one  to  which 
the  Hindn  Willi  Adi  (XXI  of  1870)  app1ied,-iI«U 
Uiat  the  Court  could  not  refuea  to  grant  the  certi- 
ficate.     DAT!  LCUDEAB  KAIBIKAX  r.  BAt  PaKVATI 

^  H  B.,  18  Bom.,  608 
S.  NATUBE  AND  FOBH  OF  CEBTIFICATE. 


a  certificate  for  a  portim  of  the  pr.'perty  or  debt*. 
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— eeatinutd. 
B.  NATUBB   AXD   FOBH   0?    CBBTIFICATB 


whether  taab  poitim  be  lepKnte  and  dedikad  or  not. 
BiTOHUr  Saboo  v.  QAiraBti  Sahoo 

[S  IT.  v.,  480 

188. Llmltad  oertlfle»te.— A  oaf 

tlAeato  under  Act  XXVIl  of  1860  cumot  be  limitad  to 
paiticalw  debt*.    Im  thk  UATtn  OF  tki  pbtitiov 

ovPiuiEBur      .  .  nw.B^ass 

184. Certifioate  to  ooUeot  tr*o- 

Uoaaa.  ibu*  of  debts.— CertiSntM  to  oollect 
frsotioB*!  p«ria  of  deUe  dae  to  •  decoMd  eumot  b« 
Dinted  to  dtSerent  bdn  •coording  to  their  rapective 
AarM  in  the  inha^tanee,  bnt  one  oertificate  to  ooUeet 
debt*  ahonld  be  gmted  to  all  or  neh  of  the  heiri  a* 
WDold  content  to  act  k  otmcait.  AWBmnBSA  ButXAi 
t.  AnumixiBBA 

[8aKB.,A.0..404:  I9W.IL.80T 

185. The   appeDant 

wMthe  Kinbj  the  ftnt  wife  of  the  deecaud:  there- 
apcndait,  tiie  eeoood  wife  of  the  deoeaaed,  applied  tor 
a  oertiflcsta  tor  baidf  and  m  bdkalt  of  her  ndiior 
nni )  (he  Judge  gare  ber  a  eotiflcate  f(c  a  18-anna 
■bare.  faU,  CD  appeal,  that  the  oertiAeaie  (honld  be 
gtanted  Jtdntljr  to  the  appelant  aad  retpMtdent.  The 
nanting  of  a  certiAeate  doat  not  detamme  anj  qnee- 
Uon  of  title,  or  dtdde  what  pnpehf  doca  or  d[>ea  not 
bekng  to  the  ortate  of  the  deceaeed.  It  merely  «• 
•blea  the  pereon  to  wImud  It  ie  granted  to  oolleet  the 
■■mU  of  Oe  deoeaaed,  and  b  omolsiiTe  of  her  repre- 
HntatiTe  title  agakitaUdebton  to  the  d«<MMd.  A 
eertifloate  cannot  be  granted  for  Hm  oolleeUon  of 
fractkoa  of  the  debte  of  the  deoeaaed.  Wuildx 
B4K  V.  QowRTTBmnriBBi.  Bnt 

a  B.  L.  B,  8.  W,  7:  10  W.  B,  100 

188. Act  XrVll  of 


miw'v.  Jah  Eeah      .  .    18  W.  B.,  866 

187.  Suaeeitiom  Ctr- 

tifieata  AH  (VII  of  ISSBJ,  :  7— Grant  <^  otrti- 
fhaU  »ot  to  bt  partial, — A  Diitrict  Court  acting 
nnder  t.  7  nt  Act  VII  of  1888  maet,  if  there  are 
■ereral  applicantei  elect  to  which,  if  any,  a  cartiflcate 
■honld  be  gianted.  It  ie  not  oompetent  to  inch  Gmrt 
to  grant  upaiate  oettiflcatea  to  diflarent  pcrtou  tat 
partial  oollecUon  of  the  debt*  In  raipect  of  which 
a  oertiflcate  ii  nnght.  Shuab  Dbi  r.  Dm  Pxuad 
[L  L.  B.,  la  AIL,  81 


ua- 


-SMoi 


a  Cer- 
tifleat*  Act  (VII  of  leSSJ,  i.  S—Ctrt^flcal*  itot 
neetttarilf  to eoltect ail  tKtdtUt  qftha  diaaand, — 
A  Cocut  ma;  le^ly  gnnt  to  an  applkanli  nnder  Act 
Til  of  1888,  a  oartiBcate  for  the  eoUeetkn  of  a  tpeei- 
led  debt  or  apedflad  debta  of  a  deceaaed  pemn.  The 
Coort  b  iMt  bound  to  grant  a  eertfficate  only  for  the 
collection  of  the  whole  of  the  debt*  of  the  deceaaed. 

In  lU  UTISB  OF  TBS  FBTHTOV  OF  iRDAKIUir 

[Z.  L.  B.,  18  AIL.  46 

180,  Buaeutiou  Ctr- 

t\fieah  Act  (VII  of  IS89J,  $.  i-Applieatitm  for 


CXRVZBTOATK  OT  ADJCnnBTBATIOXr 
5.  NATDBB   ASTt   FOBH   OF    CXBTITICATB 


1B69  ma;  be  giren  tor  tbe  oolloctiDn  of  any  one  or 
more  aepante  debta  of  the  deceaaed,  bnt  not  for  tha 
ooUecUtn  of  part  coly  of  a  debt  Where,  however, 
a  portion  of  a  debt  in  reapeet  of  which  a  oertiflcate  ia 
aoogbt  bM  been  diadiarged,  it  b  not  necaaaary  for  tl 


L  lu  B„  IS  AIL.  1S8 
140.  Joint    oartULeat*— Oromi 

for  apptal  againH  ordtr- — It  b  no  gronnd  for 
appeal  againat  an  order  granting  a  certificate  that  tha 
Jndge  joined  with  the  appellant  another  penon  who 
bad  an  Intereat  In  the  debta  to  be  oollected.  Ix  ram 
itxvnA  or  TBS  rmnoiT  of  Pbue  Khav 

[17W.B.,S88 

141 Bival  elaimamU 

— Diiertlio*  of  Jmig».—Whme  there  an  rival  clum- 
anti  for  a  oertUeate  to  ocUact  the  d«Ua  ot  a  deceaaed 
penon,  the  Jndge  haa,  nnder  a.  B,  Act  XXVII  ot 
VeeO,  a  ditcsetkn  to  preaoit  it  to  tach  peMn  u, 
nnder  the  drcnmitMioee  of  the  oate,  ahall  appear  boA 
aaititled  to  it.  Q«ar« — Ha*  he  pews,  nndaritlw  Act. 
to  grant  them  a  JdiA  or  aeparate  ontiAcate  t  Bu- 
nmtmti,  Bionv  v.  KmrHmmi 

[4  a  L.  B.,  A,  a.  148 :  18  W.  B..  148 

MS. PotMT  nfJ^ga. 

—Act  XXTU  ot  1860  givea  a  Jndge  no  power  to 
grant  a  Joint  certificate  to  two  peraoaa,  hia  dnty  being 
to  determine  which  of  the  appUcanta  bat  the  betto- 
light  to  a  certiBcate.  I>  iBi  ooom  df  Ssveaban 
GowsA  c.  Ebksii  Sdtss      .        .    4  XT.  W.,  60 

Bnt ««  Bad  All  Esix  r.  Wakis  Au  Kkax 

[S8W.B.,SR 

148.  Oraml  to  tneral 


to  lereral  peraona  Jointly,  bnt,  where  there  are  aerenl 
cUimantt  to  the  certificate,  the  Diatrict  Conit  ihonld 
determine  which  of  mob  peracoa  bai  the  beat  title 
to  the  cerUflcate,  and  grant  the  tame  acofffdinsiy. 
Masat  Hobah  c.  RAtTDuj,  L  Ih  B.,  6  AIL,  186 
BooKKons  e.  Choohu  Lai.     I  As>«i  IQa..  6 


144.  ~ 


-  8»e««t*io»  C»f 


tiJUatoAfit  (VII  <ifiaa9J—Orant  of  ajoimt  etrti- 
jteid*. — Under  tbe  proTtnona  of  the  Bocceanon  Cer- 
tiflcaU  Act  (VII  of  1,689),  a  Joint  oe^flcato  to  reoiT* 
debta  cannot  be  granted.  Mada*  M6ktt»  T.  Samdial, 
I.  L.  S..  B  All.,  196,  and  Janmabai  t.  Satfuiai, 
I.  L.  S.,  11  Bom.,'  179,  refrared  to.    Lohackahs 

OAKfiABAK    IfAXW^JLSf  T.   UTTAKCBAmt   OAXaAXAIl 

HiswAPi    .  .    I.  Zh  B.,  16  Bom.,  884 


146.  - 


'  Ikeo. 


wCec- 


tiftcate  Aot  (VII  iff  1889),  ».  7— ^rfrarta  elaim 

—It  ia  not  illeg^  to  grant  a  jtdnt  certificate  to  two 
peraona  who  dum  idTertely  to  each  other  to  b« 
entitled  to  collect  Uie  debt*  dne  to  the  eataU  of  the 
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146. 


[  vnder  Snocenian  CertMcats   Act  (VII  ot 

pi.  L.  B..  18  IClA,  407 

Widotoi  rf  i»- 

teamd. — 'Wbera  the  widom  of  u  Intartxie  applied 
(or  •dndniftratkni  to  the  atate  of  the  deecaied, — - 
Htld  thmt  the  Dittrict  Judge,  before  whom  tha  Kppll- 
cktion  wu  nude,  wm  rigU  tn  following  the  vnikl 
practice  (which  wm  deelued  to  be  k  reuonable  pnc- 
tice)  of  nil  Comt  in  i^n^g  to  grant  mdi  ftdni{iii» 
tntton  to  the  widowi  jdntlj.  NltTTB  KlU  Dbbu 
c.  Eadbk  Na>k  CHATTOm  .  6  O.  Ik  Bq  868 
147. 


~  Joimt  e»rt^fieat» 
to  wufotiu  qf  two  ((MM  q/'  o«iN«r  ^  titatt. — B  Mid 
hia  •ona,  L  mnd  &  were  manben  of  an  ondiTided  . 
hmilj.  S  prcdecnaed  S,  who  rabeeqnaitlj  died, 
lekiing  L  him  (nrriiing,  and  on  Uie  desth  ot  L,  the 
widow*  of  Z  uid  fi  apidied  for  k  jcfot  ceitiflcmte  of 
heinhip  to  the  ectate  ctf  S.  Before  tbdr  applicatim 
WW  hear^  L't  widow  repadiatdd  the  Joint  appUcft* 
tioDi  and  prued  tar  Oie  gnnt  of  a  eotifieate  tn 
her  nkne.  The  Diitriet  Judge,  howaTer,  ordend 
a  jdnt  ceitiftcate  to  ba  imied  to  the  two  widowa. 
On  ftl^ieal  bom  thii  order  by  X'a  widow, — Stld 
that,  under  Act  IXVII  of  ISeO,  a  Joint  eotifieata 
ooald  no*  be  granted.  S  harlng  predeoeaaed  S, 
hk  Intemt  In  the  famlty  ]/roftfty  and  atcra  iwreited 
to  £  and  £,  and  after  X'a  death  the  eatatca  rtetad 
In  L't  widow,  who  had.  thseCore,  a  better  elMba  to 
be  entnated  with  getting  In  the  dtU*.  Ihe  order  of 
the  lower  Court  wiavaned  by  directing  the  certificate 
......  ...  'tyfor 

..in 

oortUIoMte— Act 

^XVH  of  I860,  B.  6.— The  freah  cerMOcate  con- 
templated by  *.  e  of  Act  XXVII  of  1B60  meaoa  a 
eecttficata  granted  to  a  perton  othfT  than  the  peraon 
to  whom  the  flnt  certificate  waa  granted.  NAUSurai 
EiTBVix  V.  KAasTTBuni  En  n wis 

[L  Ii.  B..  8  A1L..S81 
Set  Ouiau  e.  Bivai  Soras 

[I.XbB..8All.,178 

6.  FBOCEDUBE. 
148.  -  ■  "  BTld*no>  impropsrlj 
-  tokaii.— In  an  application  Ar  a  certificate  of 
admmiat  ration,  the  Dlitrict  Judge  baring  delegated 
the  ezaminaUon  of  the  witneaeea  in  the  ease  to  ths 
Naair  of  the  Cbnrt  and  having  on  the  eridF&iie  ao 
takffi  made  an  order  granting  the  certificate, — JTiU 
that  the  proocdnre  wai  illc^,  and  t^t  the  order  ao 

red  moat  be  annalled,  and  fnrther  proceeding* 
the  inTeatigation  of  the  title  directed,  in  which 
the  witoeaaea  ibonld  be  examined  by  the  Judge 
hinuelf.  LCEaHHiBAi  Bm  Siksskdaffa  e. 
BuDBATPA  xa  Oaksopfa  B  Bom.,  2nd  Ed.,  S8S 

ISO. Enquiry  m  to  rfght— Bn- 

dtmet  of  nyU^-AHltough  no  j^ncation   of  UUe  it 


e.  PROCRDURB— ««<fMwefI. 
Jvdidally'  determined  aa  the  reanlt  of  an  enqnlry 
under  Act  XXVII  of  1B60,  yet  the  Coqrt  ii  bonnd  , 
finder  the  Act  to  ^ve  the  cotiflcate  to  the  penon 
who  makea  ont  a  title,  and  for  that  porpoee,  when 
partiei  are  not  agreed  aa  to  the  fkcta,  to  ti7tbeianea 
in  the  ordinarji  way  by  the  ^  of  evidence.  Amrmn 
Kooix  *.  Badhoo  SmsH   .        .    90  W.  B^  476 

161.  (?ro«K(  for  rt- 

fatal. — A  Hindn  woman  applied  for  a  certificate  of 
adminiitratlon  onder  Act  XXVII  of  1860  to  the 
eatate  of  her  brother,  who  had  died  aeren  yeara  befiae 
and  whoie  property  had  rinoe  hetn  in  tbe  po»eMon 
of  hia  *o-ca11ea  heu>«t-hiw.  The  applicant  alleged 
that  at  the  time  of  her  bToUur*!  death  ahe  waa  preg- 
nant, and  aabaeqnently  gave  Inrtb  to  a  aoo,  who  died 
in  infancy.  Aa  repreacntative  of  that  am,  who  waa 
deceaaed'a  1(^  bar,  ahe  aaked  fin:  the  certificate. 
Tbe  lower  Conrt  anmmarily  rejected  her  applicatJoo 
on  the  gnnnd  of  lapse  of  time.  Stid  that  thia  waa 
not  a  roAdait  reaacn  tor  rejecting  the  applialln^ 
and  that  the  Jndge  mnat  pnceed  to  an  enquiry  nnder 
the  Act.  SimaABAai  Dabi  p.  Jjnmsurta  Mocv 
UBJBB  9  B.  lb  B^  Ap.,  96 

161  Applieatiom 

/or  ««ooe«tte»  ttrt^ait— Order  for  eoett  t^ 
mijamrnmMt  agaiutt  oppating  party — XJTeet  ^ 
not-eomplioMee  wiAt  ttek  order— Civil  Proetdurt 
Codt,  t.  1S8. — A  widow  applied  to  a  aiifDaatnn 
oertiflcata  to  Iter  late  hoaband.  The  applitatioD  waa 
oppoaed  by  bi*  brother,  who  claimed  to  hare  beeH 
nn^ilded  (nmi  him.  Tha  mattCT  came  on  fv  hear- 
ing but  «at  adjoomed  m  hli  ap^Ication,  he  balag 
oidered  t«  pu  the  coats.  He  tailed  to  pay  the  eoiU 
and  the  eertiicata  waa  Iiaaed  to  the  widow.  Meld 
that  a.  168  ot  tbe  Cril  Proeedore  Coda  waa  Inawli- 
cable  to  the  caae  in  the  abawce  id  a  apMite  oitiar 
making  tbe  payment  of  coata  a  oonifitirai  precedmt 
to  the  hearing  of  the  evidmce  of  the  party  ^  deCauIt; 
VUABSAII&AFf  A  Chbiti  «.  CHiniAiau 

p.  X^  B.,  91  MmA^  40S 

IBS. ■  Qnetiionttfle^- 

limaeg.—Oa  an  application  for  a  eertiflcmte  of  adtd- 
niatration  under  Act  XXVII  of  1S60,  where  the  appli- 
cant claimed  aa  heir  ot  the  decMaad  and  impugned 
Ui  marriags,— ITeU  that  the  Judge  waa  bound  to 
enquire  anmmarily  into  tilt  qneation  of  tii»  maniaga 
of  the  deceaaed  and  tbe  aonuqueat  legitimacy  ot  Ua 
eblldnn.    Tatlob  d.  Ndkdd  Jait 

[W.  B.,  1864,  MlB.,  9B 


164. 


Qaitlim 


TolidUa  oftnill. — An  applicaUon  baring  been  made  by 
tbe  widow  of  a  deceaaed  proprietor  for  a  certificate 
nnder  Act  XXVII  of  1860  on  the  ground  that  she 
waa  entitled  in  right  of  inheritance  (her  hniband 
having  aepamted  bimaelt  £R>m  hia  brother,  the  oh- 

Iwtor),  andawill  alio  having  been  tet  np  which  gave 
erratendTe  rights  over  the  estate,  tbe  Judge  granted 
the  application  without  going  hito  Uie  nlidity  ot 
the  will.  Held  that,  for  the  puri>oaea  of  tbe  Act,  it 
waa  quite  suficlent  to  decide  the  tasa  upm  the  qnet- 
tioo  whetlur  Uie  otataa  ot  the  two  bnithen  were 
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CXBTmCATE  or  ADUISI8TIIATIOB' 

6.  FBOCEDDBB— sMMMcrf. 
Jrdot  or  leiwnta  at  tha  time  of  tlie  death  of   tha 
sppltcBot'i    hoibuid,        SooK&u    Babadoox     r. 
Jdbuta  Bnu  .        .        .    11 W.  XL,  841 

16B Claim  tndtr  witl. 

~TKhai  m  party  cluma  •  ceitiflettte  under  Act  XXTII 
of  1860  bj  reMDn  of  a  will  nid  to  hare  b«en  neented 
by  the  deceaud,  the  Judge  ihontd  decide  npoii  the 
ime  r^wd  by  him  and  ny  whethrr  under  the  will 
he  haa  a  preferable  rigbt,  iniead  of  g:tanti>ig  a  cecti- 
flcate  to  the  widciw  of  the  deceaud  upon  ber  giving 
Kcniity  to  ntiafy  any  cUm«  which  may  be  brought, 
abonld  the  will  be  prored  to  be  a  gtmnine  docnment 
in  a  CItD  Conrt.  JroeiTT  CsrxDBtt  Bos  r.  Cncir- 
DZB  HovR  BnABA.     .  .17  W.  B.,  9T7 


IM.. 


-  Sa«eeuio»  Ctr- 


HfieaieAelCFII  of  1889),  it.  1, 4,  oadfi— Q«iti 
ofraliditg  ^  mll—Bemaitd,  Ordtr  of.—K  F  and 
X  A  applied  to  the  District  Court  for  a  certificate 
of  adn^iMtation  under  •.  S  of  Act  Til  of  1889  to 
mablethem  to  0Dll«ct  thedebtadoetooneP,  deceaaed. 
Thtiy  allied  that  F  bad  made  a  will  appointing  them 
trarteee  to  eoilect  Ua  debt*.  B  alio  applied  far  a 
cntifleate  on  the  gronnd  that  ihe  waa  f  >  neb-.  She 
diipotad  the  genoiseDcai  of  the  allied  will.  The 
DiMirkt  Judge  T«]e«ted  hth  the  appUcatlcu  on  the 
gKUtd  that  the  TalUtty  of  the  irill  eoold  not  be 
MttM  In  a  nmunary  proceediiig.  On  appeal  the 
B^  Court  mnanded  the  matter  for  rehearing,  hold- 
faig  that  the  Dietrict  Judge  bad  jnriadictiou  to  decide 
upon  thesCDuinentBiof  &e  will.  Atthereheai^ngA 
withdrew  her  appUcation,  bat  the  Judge  held  that,  ai 
X  F  and  K  A  ekaimed  a  eertifleate  ai  rarontori  of 
the  will  and  not  ai  hdrd  they  ihould  takeout  probate 
of  the  will.  Ha  therfferc,  refoeed  thdr  api^ication. 
On  appeal  to  Oie  High  Court,— if «M  that  the  duty  of 
tile  Dtitriet  Judge  b  eairying  out  the  remaad  oMcr 
of  the  High  Ciuit  wu  confined  ndnilrely  to  deter- 
mining whether  the  applicant!  or  the  hdr  was  entitled 
to  the  certificate,  and  that  be  eonld  net  refoee  the 
Mitificate  limply  becauae  the  spplicanta  night  hare 
aiked  tor  probate,  m  the  nae  did  not  fall  under  cl.  4 
of  1. 1  of  Act  Tn  of  1889.  Kalivas  FAEntosANS 
r.  Bai  Uabau  .    I.  Ik  B.,  10  Ecnn.,  718 


167.  ■ 


Q«.Ko«o/to- 

lidits  of  alhgii  adoptitm—Quettiou  of  title.— A, 
alleeing  hinudf  to  he  an  adopted  son,  oppcwd  the 
applleatiui  for  the  grant  of  a  eertifleate  under  Act 
XrVlIof  ISfiO  to  B,  who,  irrapective  of  the  aUeged 
adoption,  wonldhe  the  legal  line^  heir  of  the  deceaaed. 
The  Court  before  whcm  the  application  wai  made  re- 
fneed  the  giant  of  the  certificate  on  the  ground  that 
■nfficient  primi  facie  evidoice  eiitted  eftabliibing 
the  raJidity  of  the  adaption.  On  appeal, — Held  that 
the  Appellate  Cbmt,  concnrring  with  the  opinion  ei- 
pTCned  by  the  Court  of  Aral  instance  in  rcipect  of  the 
factum  of  the  adoption,  would  not  be  jnetified  in  settiug 
aride  the  dcciiion  on  the  gronnd  that  luch  Court  waa 
Wrong  in  entering  into  and  deciding  the  queetinn  aa  to 
the  validity  of  the  adoption.  On  an  application  for 
the  prant  of  a  certificate  under  Act  XXVII  of  1860, 
which  ii  I-ppcaed  by  a  pwty  who  all^ei  he  hae  a 


cuBTinCATB  or  ADimnSTBATIOir 

6.  PBOCEDHBK— BMitflHMrft 
preferable  title  to  it,  the  Court  ihould  adjudicate  the 
quiatiao  of  title,  with  a  view  to  determine  which  party 
hae  the  preferential  r^ht  to  tlia  Mrtlfiate.  In  tbm 
Minn  or  tbb  nrinoK  ov  BHBRAium  Vooxn- 
jn  r>  Pkohoteohath  Uookbbjbi 

[I.  Xb  B...  e  Cole..  808 :  7  O.  K  B.,  47B 

lea AH  xxni  of 

18eO~<iiuH%on  nf  fU/e.— The  Conrt  will  refuae  to 
giant  an  application  for  a  certificate  to  collect  the 
debta  of  an  inteatate  who  haa  been  dead  forty  yean  at 
the  time  of  making  the  application,  the  preinmption 
being  that,  owing  to  the  operation  of  the  law  of  limi- 
tation, there  oonld  he  now  no  debti  due  to  him  which 
Gonld  be  recovered.  A  qneation  of  title  cannot  be 
jadicially  determined  between pattieainanapplicatioD 
under  Act  XXVII  of  1660;  therefore,  where  the 
object  of  iUGh  an  application  waa  to  obtun  a  juAcial 
detennination  as  to  the  validity  of  an  alleged  adoption, 
— Hald  that  luch  a  question  could  only  be  decided 
In  a  G.vW  Court  Koo8j  B«ha£7  Chowshbi  r. 
OocooL  CBtrxDut  Cbowsbbt 

[L  iv  B.,  8  caio.,  eie 

IBO, Bmeeeiiiom  Crrii- 

JUaltAal  fFIIttf  13a9J,t.  7  fSJ— Inquiry  a»  to 
ris^tt  to  etrtificatt—<i:atitiom  of  fiVfe.— Ibe  faiten- 
tion  of  nib-cl.  (3)  to  a.  7  of  tlie  BuccmioD  Certificate 
Act  is  u(A  to  save  the  Court  the  trouble  of  making 
any  Inquiry  at  all  where  the  applicant  is  not  hdr  to 
the  deceaaed,  bnt  it-  is  to  allow  the  primil  facit  title 
to  the  certificate  to  prevail  when  a  quraUon  of  law 
or  tact  ariaei  on  Inqnii^  too  difficult  to  be  deteTmined 
In  a  summary  prcceedmg.  Sitavxa  r.  SirasAmrA 
II.  I..  B.,  17  Kftd.,  477 

160. Aet    XXVII  nf 

1860—BiTal  elaimatUt  forctfiiJUate—Procedmn- 
Trial  qf  quettioM  of  IHU.—In  a  caie  of  rival 
daimanti  to  eertifleate  under  Act  XXVII  of  lSt:0  to 
the  estate  of  a  deceaMd  Ifabomedan  lady,  A.  baaed 
bla  chum  on  the  ground  that  the  deceased  was  a 
Sunni,  and  that  he  being  a  Sunniwaahtr  nearest  heir 
.fa  claim  was  founded  on  the  allegation  that  the. 
deceased  was  a  Shiah,  and  that  he  being  r  Shiah  bad 
the  preferential  title.  The  Jndge  declined  to  recdve 
the  whole  of  the  evidaice  tendered,  and  to  go  into 
the  question  of  title.  On  appeal  the  case  waa  re- 
manded to  the  Jndge  for  deterniinatimi  of  the  ques- 
tion whetbrr  tbedeceased  waaa  Snoni  or  a  Shiah,  and 
which  of  the  parties  had  the  preferential  title  to  the 
eertifleate  npon  the  eitire  evidmce.  iVr  Ohosb, 
J. — Where  the  gueatiou  as  to  right  to  a  crrtiflcate  b 
between  two  parties,  one  of  whm,  according  to  cer- 
tain  given  facta,  woald  be  the  heir  and  the  other  a 
tolal  stranger,  those  facts  most  he  gone  into  and  de- 
termined, although  each  prrcednre  involve  to  a  cer- 
tain extent  the  trial  of  a  question  of  title.  Caaes 
diatingaished  where  the  qnestion  of  the  title  to  obtain 
a  eertifleate  is  raised  between  one  who  is  undoubtedly 
a  natnral  heir  and  another  who  sets  np  a  special  titje, 
or  between  two  pcraoos  equally  entitled  to  the  sue- 
cetaion,  but  one  of  whom  claima  eicluaive  title  upon 
anne  apedal  grounds.  Asoa*  Bua  r.  Abi>vi, 
HoMiin  .  X.  !•■  B,  IS  Cala.,'e74 


lizcdbyGoOt^Ic 


VMMt  OF  CASES, 


CXBTIFICATE  OW  ADMIinBTBATIOK 

— eonliiMud. 

WL — 8<ireeuiom-  0^ 

tifioatt  AetfVll oflB89J, t.  7,tub.t.  (SJ—I»g»irg, 
Sattn  qf— Title,  QueMtion  of. — In  pnjceediiuF 
nader  the  Soccnuoa  CertlOota  Act  (yil  of  1889^ 
(.  7,  nV*.  (S),  thoiti  MiiKt  b«  Bome  inqq&y  liito  ttu 
titia  Mt  ap  liy  tbe  kppUeaot  b«fcve  hu  applioiUeii 
b  diqMMd  of.  Kali  Koamar  CkatUrjea  t.  Tsnt 
Frotimo  Mooierjte,  5  C.  L.-B.,  BI7,  dlHentcd  from, 
Surfoji  T.  SamattManita,  I.  L.  S.,  7  Xad.,  46S, 
Astlngniibed.  Siitanatk  Mooktrjtt  \.  Promotkc-^ 
nati  MooktTJft,  I..L.  B.,  6  Caie„  OOS,  Ataar  Rita 
v.Abd»l  Honain,  I.  L.  S^  IS  Calc,  B74,  uid  Siram- 
ma  T.  Subtamma,  I.  L.  B.,  17  Mad.,f77,  referred  to. 

HSBU  KBIBBTA   PUflU  V.  BAI.1BHASKA  PAKDA 

ex.  It.  B.,  88  Oalo.,  431 

WSE SwcetiiioK    Cer- 

fiflcat»  Act  fPJI  qf  1889J,  ,.7,  el.  l~Ohligati<M 
of  Court  to  decide  the  nigkl  to  tie  etrHJUate.^ 
UDdeTcl.8,i.7i>f  theSuacnaoDCertiScate  Activil 
of  LSeS),  the  Diitrict  Comt  mart  decide  ia  m,  mnaamxj 
inj  mo  applicatiim  (or  t.  mccenon  certiflcate,  eveo  iC 
the  qnnUou  kt  ime  bttween  wplicuit  mnd  omoaaA 
be  aa  to  the  ftatni  cf  the  funily  to  wUch  dcoeMsd 
Belonged.  Dhabmata  Saxoafpa  r.  Saiana  Mauva 


the  Mid  Act,  the  Court  ihcnld,  before  granling  it, 
Uke  At  leaat  m3ae  eridrae!!  to  ihow  that  then  ia  » 
primd  faaie  oase  that  the  property  in  renect  of 
which  the  certiOcate  ia  (cntnted  beltmged  to  the  de> 
ceaaed  perann.  Baoba  Bavi  Dabi  e.  Bxirsabthi 
eauimn  basax  L  H  B.,  as  Colo-  8n>' 

[S  C.  W.  IT.,  S8 

164.  OrdM  M  to  Bwmrlty  fbr 

tart!iflo»t«— ^rt  XXVn  of  imo,  ..  6—Di*m' 
ttom  qf  Comrt-^Senrity.— Under  Act  IXVII  of 
1860,  a.  6,  the  Coort  grsaling  a  certiflcate  hat  a  die- 
eretion  to  determine  whether  or-  not  it  will  require 
aecnritj  to  be  giien  by  the  person  to  whran  it  grant* 
it.  The  High  Court  will  not,  on  »pp«l  or  reriow, 
fnterfcre  with  the  exerdie  of  sncl  discrrtfon  by  the 
kiwerConrtK  Hbauabai  r.  Vitboba  Kbadsaffa 
STOTB       .        .        ,        .       7  Bom.,  Ap.,  ae 

"**■  zr~^ : — : ^oiwr<y  jirfy. 

where  order  for  ttvurUg  »  mada  bg,  High  Comi— 
Betnm  of  tecuriti/.—V/tu-re  security  haa  been  taken 
by  an  order  of  the  High  Conrt  feom-  the  boMer  of  a 
certiflcate  under  Act  XXVll  of  I860,  a  ZflUh  Judge 
i(  not  competent  of  hie  own  mi-tion  to  r«1csM  the 
aoTirj  and  give  it  back.  It  he  thinki  the  time  for 
doing  *o  haa  arrived,  it  ii  St  hiin  to  report  the  cir- 
tnoietancM  to  tbe  High  Court  for  orden,  BecorMy 
taken  from  the  holder  of  a  certiflcate  of  adminiitra- 
tioo  Jwnld  not  be  retorned  till  the  time  allowed  for 
an  oppodng  claimant  haa  expired.  Qoob  Sooibvb 
Fabat  «,  Kbuto  EabtMahatoh     16  W,  K,  106- 

7.  EFFECT  OF  CERTIFICATE, 


OEaTtPtCATB  OS  ADUIHISmATIDli^ 

7,.  EFFECT  OF  CEBTIFTCATE-ooaUMMcf. 
XXVII  of  iseo  is  th«t  it  ii  condnriTB  of  the  reprt. 
•entatire  title  agoinit  alTdebton  to  the  deceetaed,  and- 
aflbrdi  fait  indemnity  to  all  debtora  payii^  tBe'ir 
debta  to  the  pemni  to  whom  the  certiflcate  haa  been 
gnoted.  BHUoeBCm  Eoobb  d.  Bbolamath  Tbi- 
KOOB 8W.  B.,W7 

167.  — , Certijteate    for 

oollaetion  of  dtlliSffeat  qf  eertiflBatt  agatiul 
dehtore—Came  qf  action— jtci  X&VIX  of  1960; 
*■  4.— A  jndgmoiit-dei)tor.»ned  for  a  declaration  that 
the  ion  of  the  deecaerd  decree-holder,  to  whcm  a 
certiflcate  bad  been  gnutod  ondec  Act  XXVII  of 
1800.  lu  reapei't  of  thedebti  dne  to  his  father's  eiteta, 
was  not  competent  to  apidy  forexecutiun  of  the  decree, 
ai,  bong  illegilamate,  be  nai  not  the  legal  repre- 
aentative  of  At  deceased  decree-holder.  Seld  th^ 
the  Kiit'  was  not  maintainable,  the  certiflcate  nniler 
Act  XXVU  of  18G0  being,  under  >.  4  of  the  Act, 
conelnjire  of  the defeudaat'arepmontative  character, 
and  a  full  indemnity  to  all  persons  paying  their 
debta  to  liim.    Gauba  v.  Qatasin 

[L  L.  B.,  4  AIL,  8e&- 

168.  BlgUt  of  oo-helr  agataet 

holder  oteertiHtiAto— Misappropriation  of  pre-: 
pertg  (if  daceated. — A  cc-heir  is  entitled  to  follow 
property  of  the  deceased  into  the  bands  of- any  per- 
son  who  has  miaappnipriatod  it,  and  such  right  is  not 


granl 
HiE 


EeabHhaw  &B.  L.  B.,871;18'W.B„448^ 

-  Adjodloatton     of    title — 


Troteeiioo  nf  d»btore—Aet  XXVII  of  1860.— The 
certificate  under  Act  XXVII  of  1860  does  not  dcter- 
mine  any  qneetlon  of  hdrship,  but  merely  protects 
debtora  rf  a  deceased  person  from  liability  for  pay- 
ments made  to  a  oartiflcate-holder.  If  it  bo  found 
tttat  inch  cottflcate-holder  was  not  tbe  righUnl  bmr, 
the  queetkm  of  heirship  ma^  be  tried  in  a  rwilar 
•ait,  notwithstanding  the  giuit  of  a  certiflcate. 
JOKHA'C.  BBBawABBB  8  IT.  W.,  820' 

ITO^- 


na  grant  a 
rXTir  of 


it  of  a  certiflcate  of  administration  ander  Art 
"  "860  does  not  decide  any  questimi  of  litl# 
of  land.    DmniSAJ  Giai  Qobwavi  r. 
Sbifati  Qqi  OoawAXi  .  S  B.  Ii.  B..  A,  Ct^.Vi: 
QuBBR  r.  Sbbbettpt  Qibi  Oouajoc' 

01  w.  E,  C3r.,  as; 

IK  m  HanEB  as  ihb  mnioB  ot  Obhiahbbbt 
Jbbia 8  W.  E„  Or,  18. 


an  adjncUcalion  of  the  rights  of  parties  to  mceecd  ia 
property,  or  their  actual  title  to  it,  its  whole  obirct 
bdng  tbe  secnrity  of  debtors  paying  debts  dne  to  the 
estates- of  deceased  persons.  Maboiud  gmroog  r,. 
Lalu  jAKkBBD  Lall  .       1&  W.  XL.  SBS; 

Jbahjoo  Eoobb  c.  Damebbah  Eoobb 

[17  W.  B.,  343- 
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OBBTZFICATB  OW  ADHIHiaTRATIOir 

?.  JGFFECI  OF  CXATIFICATE  -  eontinMd. 
Chvitbko  Hovsb  Dkbu  v.  Babh  Bkbaki  Chow< 

siLVr ai  IP.  B.,  fl4 

HvBBO  KuTo  DOH  V.  BAVAimirDO  Doss 

[aa  w.  B,  874 

Sahf sfnAs  Musis  v.  Abxilak  Uissbb 

[a  C.  Il  B^  170 

178.  C  n3  e  r  Act 

XXVII  of  1860,  no  qncrtjon  of  title  to  any  ipecifle 
property  Cftn  pmperlj  be  tried.  A  party  soeUng  to 
raiuMicha  poiot  slurald  be  ref erred  to  aregnlamit. 
iMAHDir  t>.  irnnroo  .        .  17  W.  B^  188 


17a- 


-AelZX<ifl841. 


—Etld  that  a  Mrtificate  giwM  uvia  Act  XX  of 
IWl  ^A  not  eatalliili  the  ri«ftt  of  inkeritaiue  of  tbe 
party  to  wboia  it  waa  granted  bid  nmply  empowered 
him  to  collect  debt*  dne  to  the  eatate  of  the  deeeaMd. 
The  title  of  pluntiff  ot  het  tathu'  oonld  not,  ander 
Uie  ebmrniteneee,  be  queationed  by  a  oo-iharer  after 
it*  pnblic  acknowledgment  and  praetlal  «llect  giTon 
to  that  aekOowledgment  doring  a  long  period  of  yean. 
SKurmE  V.  Ssmn      ,  .8  Agra,  188 


174.- 


-  S.ig\t  to  n 


the  collecUon  of  debt*  payable  to  the  repreaeutativea 
at  dee«Med  pervnu.  the  Caott  determioM  merely 
(hat  the  applicant  ia  entitled  to  t«caiTO  a  certificate, 
and  not  hit  title  aa  heir  or  legal  repmontativo  at  the 
deeeaaed.  The  right*  at  between  each  other  of  lere- 
lal  peraona  claiming  to  be  iatereated  in  the  property 
<rf  the  deceased,  are  not  for  ean^deratioQ  and  deter- 
irdnation  in  inch  a  proceeding.  Bitcbah  Saxoc  r. 
GAinaE  Saboo    .        .  .  S  If.  W.,  489 


17R  - 


-  Aet  XXVII cf 


ISeO.—SigM  q^  Moeetriim.— A  ccrtiflcate  under  Act 
XXVII  ol  1860  prea  no  title  to  the  property  in  lac- 
ceaeion  to  tiie  deceased,  neitber  doe*  it  aathorize  the 
bolder  to  ma  for  aod  oolleot  debt*  which  have  accrued 
dne  at  the  death  of  the  deceaaed  to  peraoni  who  bare 
nbaeqaentJy  become  ownen  of  hie  property.  Qodbib 
BrjHATH  PSMKAII  t.  LoOEn  EOOBB 

[88  W.  a,  109 


17ft- 


-  Aet  XXVlt  of 


J860.— CerKflcatta  under  Act  XXVII   of  1860 

anly  be  granted  to  perton*  claming  to  be  Kpretenta- 
Utm  of  deccBted  penone  to  enable  them  to  recover 
dabta  and  rreelre  intereat  or  diridendai  but  inch 
eertiflcatea  Include  only  the  debton  of  the  oftate, 
and  the  procedure  given  by  the  Act  was  not  intended 
to  apply  to  the  deddon  of  any  right  to  mccsed  to 
the  (etite  of  a  deceaied  penon.  £x  Vkxit  Rau 
NAKAamoA       ....        81[(UL,164 

177,  Bffbot  ofoertliloate  in  aub- 

svanant  Bnlt.~~A  certificate  under  Act  XXVII  of 
1860,  obtained  on  the  allegation  of  being  hnr  of  the 
deceaaed,  doea  not  preclnde  a  niltor  from  ibowlng 
that  the  relationihip  certified  to  did  not  exist.  Bun- 
SKOo  Bbdqdt  f.  MAHoiutD  Uoiuui  a  W.  B.,  70 


cmnrzcATB  av  ASJumsTRAnoxr 

— amsfiMMif. 

7.  SFFECr  OF  CEKTIPICATB-cwrtwwrf. 

178.  ~ — -  Deoleiini  M  to  validity  of 

will— ^aif  to  eonleit  mll.^A  dedvsn  ai  to  the 
validity  of  a  will  ander  the  piovieioni  of  Aet  XXVII 
of  IBM  win  not  bar  a  regnlar  salt  neder  Act  VIII 
of  1859,  between  the  same  parties,  to  contest  the 
valley  of  the  same  will.  A)i(m>  Chvnsbk  Uittkb 
r.  Baku  Kasbvb  Hutbb  .        .    U  W.  B.,  1X7 


179. 


-Ant  XXVII  ^ 


laeo,  Sfftot  ctf  itoitio*  umUr.~A  dedsion  ander 
A«t  XXVII  of  1160  does  not  Id  any  way  preolnd* 
the  nn*nc«e<sfal  party  from  eontestlog  tto  valley 
of  the  will  in  a  regnUt  suit.  AumrMS  Mobbx 
MvLUOX  r.  iKDko  Hokbb  Cbowubaoi 

[16  W.  B...  814 

Soocao  BoovDimBl  Qabia  e.  Woom,  Soomo- 
BBB  Dabia  .  18  W.  B.,  8(UV 

180. Saelvlon  tmder  Aot  JLZ.  V IL 

erf  1860,  Effhot  ot—Sntiejutnl  regular  t%il.— 
When  the  qneaiian  of  granting  a  certificate  nnder 
Act  XXVII  of  I860  i*  dnlt  with  by  the  Court  with 
all  the  atvUbU  evidence  before  It  Jnst  as  in  a  regnlar 
snit,  and  (be  matter  of  Ute  certifioiUe  b  decided  apoa 
KftET  foil  deliberaUoi^  Ae  pontkn  of  tbi  pvMles 
beeomei  very  dHferent  from  what  it  is  at  the  oon- 
chisiioi  of  a  rally  sommary  proeeefing.  Technically. 
there  may  atiU  be  the  right  to  bring  a  regular  taA, 
bnt  the  regnlar  snit  in  snch  a  case  i>  ,a  re-hearing, 
and  the  Court  ii  bound  to  pay  due  respect  to  the 
jadgmait  already  arrived  at,  Oebbdhabbb  Siwob 
r.  roouBTBBB  Kon  .         .    S4W.B..1TS 

181. Power  to  nogotiata  Qovem- 

ment  seoitKltlM -.^of  XXkii  ofim),  u.  8  omJ 
St.— A.  Judge  can,  under  «.  8  and  El  of  Act  XXVII 
of  1860,  empower  the  hulden  of  a  ccrtiflcate  under 
Uiat  Act  to  negotiate  a  Oovemment  security  mcntimed 
in  the  wQl. .  Ia  IBB  mattbb  op  BsDOSOBTiTir 
DiBu        ....     8W.B.,HlB.,18 

188. Xflbot  of  oertlfleftte  on  title 

affbotad  b;  will— 5«a!et/<oa  Act.  i.  187.-~Tiie 
gruitofacertiSoate  under  Act  XXVII  of  1860  on  the 
title  afforded  by  a  will,  which  sivei  the  grantee  the 
eatato  in  reapect  of  which  the  debts  accrued,  does  !not 
establish  a  right  as  executor  or  legatee  within  the 
meaning  of  the  wotdi  of  s.  187  of  the  Saccesdcni  Act. 
KBIBTO  CHtTBDBB  MOOKSBJUr  «.  Cbtihtibb  Pbbshjd 

BAiTBBnB         ....    SSW.  B.,  9fia 


183.  - 


-5«ce. 


mCtr- 
tifieati  Aef  (VII  qflBBBJ,  M.  17  and  HO—CeHifi- 
eatt  of  htiriiip—Qrt»t  of  certifioatt  bg  Politieal 
Aga»t — Irrtgularititt  i*  making  gramt^^mriidie- 
lion  of  Civii  Court.— A.  District  Judge  cannot  tr«t 
a  oertificale  of  hurship  granted  bythe  Political  Agent 
in  a  Native  State  as  invalid  beokuse  the  applioant 
liad  not  given  to  bim  the  requisite  information  ai  to 
the  other  mcmbera  of  the  nmily,  and  no  notices  had 
been  issued  to  them,  These  im^laritira  of  proce- 
dure may  be  a  reastn  for  the  Political  Agent  to 
cancel  tbc  grant,  bat  tboy  do  Dot  enable  the  District 


iizoabyGoo(^Ie 


) 


DRnST  OP'  CMswa. 


ennnoATB  of  Ai>icn!ns*raATioir 

— eoatiuiitd. 

7.  BrFECT  OF  ClBTinCATE-eoMWiuM. 
Conrtto  trwtitMftmilHtj.  Ac«ttlSe«taof  b«inlup 
tttami  with  tke  ptop«r  tiunp.  sod  puited  by  tha 
Political  Agnt  of  k  NkUye  State,  miut  bg  racognixed 
by  the  Civil  Coniti  in  Biitiih  Indi»  "aa  having  ths 
aame  «fl«ct  in  Bi4tiib  Inda  a«  a  oertifieatt  giuited 
nnder  tbii  Act "  aa  ptovided  b;  •■  17  of  Act  Til  of 
IBSSi  and  nnder  i.  20  praclade*  the  granting  of  » 
certificate  bj  a  avU  CowL  AaxtXVKiiau  t. 
Lasibhas  Buun  TixsABKiB 

[L  Ih  B.,  le  Bom,  14B 


184.  - 


-  Aetxzrrief 

ISeO,  t.t—Owtua  of  etrHJIeatt  hg  Dittriet  Court— 
Petition  to  Bigi  Cowrtbg  objector  for  fittk  ctrli- 
Jltaie—Svp»rt»ttioft  of  etrlifieatt  granted  hjf  Dii, 
triet  Court.— 9.  6  of  Act  XXVII  of  1868  oantem- 
plateatwo  ^Serent  proceeding!  which  ma;  arUe  ttnder 
diiferent  cinnmitanea.  One  of  theae  proceediagB  i« 
an  appeal,  which  haa  the  effect  of  nupending  the 
'*gcanUng,"'i^„  th«  Utm»g  at  the  certiflcate;  and 
the  intention  of  the  LcgialatnTe  wai  tliat,  npon  an 
kdT«rM  otdw  hAtg  (Md(^  tk«  penon  objecting  to  it 
nlglit  Qlcr«npo^  appeal,  and  the  cflect  cdt  thii  wmJd 
be  to  oblige  the  MriiHet  Judge  to  Md  hig  hand  and 
not  to  lMn«  Ike  certificate  nnt3  the  dediion  of  the 
appeal.  The  otiicr  praceeding  ia  by  way  of  petition 
to  the  High  Coart,  after  t£e  certificate  hai  been 
graated  by  the  Uiatrict  Coort,  to  grant  a  fmh  certi- 
ficate in  nperanBDii  of  the  flnt ;  and  the  Utter  per- 
tion  of  a  S  ihMni  that  the  peiaon  wlio  oblaine  the 
freth  eeitificate  need  not  be  the  pemn  who  obtuncd 
the  int,  and  there  i»  nothk^  to  Ihnit  tlie  power*  of 
Ihe  Conrt  on  petiUou  to  grant  a  frnh  certificate  to 
""  '  "  the  pemn  who  oppoaed  Uie 
l1  craiificate  who  may  prove 
. .  -,  or  to  confine  the  exerciie  of 
inch  poweri  to  eaaea  where  the  fint  certificate  wai 
defective  in  form.    Oaau  r.  Bavoi  Smaa 

[X.I..  B.,  9  All.,  178 
186. Api^oatloii     for     oanoel-- 

m«nt— ^e(  XXVII  of  1860.  ,.  e—CantelUitff 
ceri^afs.— 8.aof  ArtXXTTJof  1860  oontempUtn 
the  arolieation  for  cancdla^n  being  made  to  the 
High  Conrt  Bd^iuv  Oomaim  r.  Ram  Cbbbk 
SnDKDT  .    8  W.  B.,  Hli.,  48 

188, Beftaaal  to  reoall  oertlfloate 

—Act  XXVII  of  1860.— Btld  that  the  bwtr  Appel- 
late Court  properly  eierciaed  iti  durrctinn  in  rcfniiag 
to  recall  a  certificate  under  Act  XXYII  of  1860,  bccauM 
there  wat  an  heir  in  a  nearer  degree  to  the  d«cealed 
than  the  ponoD  to  whom  tlie  eeiiiScate  wai  granted ; 
the  object  of  that  Act  being  to  give  facilitiei  to  debton 
and  not  to  aMttt  partiea  in  ntabliahing  a  diipnted 
right  Of  title.  Kdmh  CHnimis  Bvxvo  r.  Bah- 
KAvn  Dots  BiBWAfl  .  .    17  W.  B^  174 


any  perMo,  indndliw  the  per* 
granting  of  the  or^mal  certifii 
fibnadf  entttlad  thereto,  or  to  o 


187.. 


Jmdg»  ttOing  a*  Opi^iimJ  Sidt,  Poatr  ef.—SffRVAs, 
/q  ruled  Ifaat,  ^iug  on  tbf  Uri^nal  Side  of  the 
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Court,  he  ooold  not  mnt  >  certificate  otadminivtra' 
Uon  in  niperaeMioa  of  one  which  had  be«n  pelted  by 
the  Jndge  of  the  2^Perguiuiahi  under  Act  XXVII 
of  IBflO.    Ix  ia>  oooDB  OP  Sbamlal  Dam 

[6B.L.B..AP..SI 

18S BmkU  ofoutUlMtogrttDt^ 

without  jTIrtBdlotltni.— The  High  Conrt  on 
app«al  nananded  a  oaa«  f  or  enquiry  u  to  an  allmtton 
t£at  a  certificate  granted  under  Act  XXTII  of  1860 
had  beeo  granted  withont  jsriadiction,  and  ardared 
tha^  if  found  to  have  be«n  granted  without  jnriedio- 
tl<m,  it  AouM  be  recalled.  Ik  u  Jaauwab  Das 
[0  B.  I^  B,  Ap.,  U» 

B.  C.  JtrmnanTk  Dsm  «.  Bsuooamnr  DIuhb 
[14  W.  B.,  484 

189 B«mU  %t    oortUtoatQ    of 

administration  ftandolently  <d)tainML— A 
certificate  of  admioiatration  granted  nnder  Act 
XXrtI  of  I860  may  be  recalled,  if  it  hai  been  ob- 
tMned  by  a  falaa  and  frandnlent  atatement.    IH  tXB 

KATTKS  0>  IHl  PRICIOII  01  BjTABAJIA  DAU 

[8  B.  I^  B^  Ajb,  19' 

IftOt Where,  aftera 

csttficate  haa  ban  granted  under  Act  XXVII of  1860, 
aa  api^icadon  ia  nude  br  a  party  chuming  to  be  the 
rightful  hdr,  with  a  ^tinct  all^aUon  of  fisnd 
having  been  committed  in  obtaining  the  certificate 
it  ii  tlie  duty  of  the  /ndge  to  call  npon  the  opponte 
party  to  auMantiatetbcir  allegation  that  the  cUimaot 
diiqnalified  from  inberiting.  KaXTTiB  Hoirii  Dasbi 
V.  Hadhvb  CHTTBun  B*T  .  18  W.  B,  180 

IKL  ^ FomarofJudgt 

to  rtealt — Siqwiry,  Bxtmno»  of.  —  Wbetlier  or  not 
a  Judge  baa  power  to  recall  a  certificate  granted  ondier 
Act  XXYII  of  1860,  be  haa  power,  where  tliere  bm 
charge*  made  that  a  certificate  haa  been  obta&ied  by 
fraud,  to  inatitnte  aa  eoquiry,  and,  if  neceiaary,  to 
refuae  an  eit«Dilon  of  the  certificate,  or  to  nfoaa  to 
grant  a  fresh  one  acoordiiig  to  the  fom  of  t&a  appli- 
catioo.    Bhikuit  r.  Elahi  Eeasitx 

.    pBIt.B,Ap.,;4nqte;UW.B«158 

IW- ■ ~  Bwmtttiat  Car- 

t^atwAct  (VII  tifI889J.  ,.  19,  cU.  fbj  <M.J  fej^ 
CtrttlUate  granttd  nnder  mietale.  the  applicant 
concealing  circnmeiance  oAioi  ta  eionld  kare  dit' 
closed— Ditlriet  Judge.  JnritdiHion  o/.— Pdied  in 
1B8&,  leaviog  beliind  him  hia  dangliter,  B.    F,  it  waa 


inder  the  Suwewiiin  Certificate  AH  (VII  of  1889)  to 
recover  a  debt  due  to  the  deceaifd'i  wtate  fWm  one  If. 
J  oppoaed  thia  application  and  claimed  Ibe  certificate 
for  heraelf  by  a  aopatato  application.  The  Diatrict 
Judge  rejected  J"*  application,  and  iixued  a  certi- 
ficate to  the  eiecutora  on  ]4th  September  1892. 
In  the  DWMltime,  one  Jf  obtained  a  decree  agunit 
B  aa  l^^l  repraaentative  of  P,  and  in  eiccntlon 
bought  P'a  riglit,  title.  4nd  intereet  in  the  debt  da* 
from  If.  Od  latb  SeptambsT  IBM,  M  applird  for 
ccrtificatQ,  under  A«t  VII  of  1860,  to  recover  tbw 
a  1.3 
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ChVITDSO  MOS8B  DKBU  «.  RaBH  BSHiJtT  Chow- 

SHVr SI  W.  IL.  M 

HiTBBo  KisTO  DoM  t.  Bamabditdd  Dobs 

[S2  W.  R,  S74 
KivpBffiTAS  Kiwis  «,  Abiiuk  Missbb 

[S  a  I..  B,  170 

17a. CnSer  Act 

XXVII  of  1860.  no  qa«stiou  of  title  to  any  ipa^ 
propertj  can  prapertf  be  tried.  A  pvty  •eeUng  to 
rftue  mclia  point  abcmld  be  refeiTed  to  a  regular  (nit. 
IMAHVS  V.  SVBSOO       .  .  .  17  W.  B,  198 


17&  - 


-AfitZXuflStl. 


—Etld  that  a  eeiiiacate  gnwted  nndw  Act  XX  of 
1S41  did  not  establiih  the  right  of  inlwritaiice  of  the 
paxtf  to  whan  it  «m  grantecL  bat  nmply  empowored 
him  to  collect  debit  dne  to  the  eatote  c^  the  deeoaad. 
The  title  of  pUintifC  or  ber  bthar  conid  not,  ander 
the  cinoiDitaiieei,  be  qneationed  by  a  co-fharer  after 
U«  public  acknowledgnieat  and  praetieal  effect  ^ven 
to  that  aefcnowlEdgmeDt  dmiog  a  long  period  of  yean. 
SBuron  v.  SxisNix      .        .        .3  Agra,  128 


174.- 


-  S.ig\t  to  rt 


the  collectim  ot  debts  payable  to  the  repreaeutativei 
of  deceaaed  peraoni.  the  Court  detenninea  merely 
that  the  applicant  ia  entitled  to  t^ceive  a  certiBcate. 
and  not  hii  title  m  heir  or  legal  repmentatiTe  of  tlM 
deceaaed.    The  rifl;ht«  ae  between  each  other  of  leve- 


17B.  - 


Art  XXVII  of 

umi. — Sight  qf  raneetriow. — A  certificate  ander  Act 
XXVII  of  1860  givei  no  title  to  the  property  in  aae- 
cesBon  to  the  deceased,  neither  doea  it  authoriae  the 
bolder  to  me  for  and  collect  debt*  which  hare  aecnied 
dno  at  the  death  of  the  deceaaed  to  peraooi  who  have 
rabaeqnentJy  become  ownen  of  hii  property.  Qoitsib 
BtJHATB  FsBSaAS  C.  LOCHUT  KooiB 

[as  w.  &,  los 


17a.  - 


■-  Act  XXVII  nf 


, — Certiflcatei  nnder  Act  XXVII   of 

only  be  mnted  to  pefiomi  claiming  to  be  representa- 
Uvea  of  deceaaed  penone  to  enable  them  to  recover 
debts  and  reoetve  intereat  or  diridenda ;  bnt  anch 
oartiflcatea  Indnde  only  the  debton  ot  the  eatatci 
and  the  procednte  giTen  by  the  Act  waa  not  btended 
to  apply  to  the  decidon  of  any  right  to  tneoeed  to 
the  estate  of  a  deceaaed  peraoa.  Ex  fabtb  Bah 
HAiuamaA       ....       9  Had,  184 


177,  - 


— Bfbot  of  oertifloate  in  aub- 


B«qiuat  snlt. — A  certiflcate  under  Act  XXVII  of 
18G0,  obtained  on  the  allegation  of  being  heir  of  the 
deceaaed,  doei  not  preclude  a  (uitor  frooi  ibowing 
that  the  relationahip  certified  to  did  not  exist.  Bun- 
SKOO  BBoani  c.  JUhokkd  UoeBBin  2  W,  B.,  70 
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7.  K^FBCT  OF  CSXtmCATX-etmlinatd. 

ne.  D«rf«lon  M  to  validity  of 

vrlU—Suil  to  Bimlett  n/i.— A  dcdaian  aa  to  U» 
validity  of  a  will  under  the  pnnridoni  of  Act  XXVII 
ot  1860  win  not  bar  a  regnlar  luit  under  Act  Till 
of  I860,  between  tbe  tame  partiei,  to  conteal  the 
Tali£ty  at  the  «a>M  will.  AKcxs  Cbvkdbk  Mittib 
r,  BiHii  Uasbitb  Htttib  .         .    U  W.  B.,  1S7 

Kixn  CHUvitBa  Subva  v.  Qianm  Fkhbad 
Suuii  .  ISW.  B^4B4 

179.  Aet  XXVII  Bf 

J860,  SWvet  tff  dteitio*  w»d*r.^A  deeinon  under 
Act  XXTII  ot  1660  doea  not  in  any  way  preclude 
the  nnauGceMfnl  party  fton  eonteating  the  validitj 
of  the  will  in  a  regular  loit.  AoimiiD  Mosds 
Kuujoz  c.  Xkdko  Uobbi  Cbowvkuk 

tie  w.  B,.  ai4 

SooxBO  BooKOintil  AaBU  r.  W«Knu  BooKhV' 
Bii  Duu.  .        .  18  V.  B.,  S6ft 

180.  — Dealsloii  under  AotXXm 

of  1880,  Effkcrt  ot—8*bttqmmtt  regular  ntii.— 
When  the  qne*tk>n  of  granting  a  eotiflate  nnder 
Act  XXVII  of  1860  ia  dealt  with  by  the  Court  with 
all  the  ar^lable  svidouM  befbre  it  jnit  aa  in  a  regnlar 
suit,  and  the  nutter  of  tte  cartifleata  ia  decided  upon 
after  tnll  ddibenUoB,  tbe  poaUn  of  the  fuika 
become!  rerj  dlffereot  firov  what  It  ia  at  the  eon- 
clnaion  ot  a  really  anrnmary  proceeding.  Technically, 
tiiere  may  rtill  be  the  right  to  bring  a  regnlar  fait, 
bat  tbe  regular  niit  in  n<^  a  oaae  it  >  re-hearing, 
and  the  Court  it  bonnd  to  pay  due  respect  tf  "  - 

i-wT ■" 

VOOUHCBBB  AC 

18L  -— — ^ —  Powarto  negotiate Ooveni- 

mOD.t9»Cfariti.^a—AetXXVII  nf  1900,  u.  8  and 
21.— A  Jndge  can,  nnder  n.  B  and  81  of  Act  XXVII 
of  1860,  empower  the  holden  of  a  cotiflc^  ondcr 
tiiat  Act  to  negotJate  a  Qorernment  security  mentioned 
in  the  will.  Ix  IBB  JUTTBK  or  Bhvooobury 
Dbbu        ....     8  W.  B..  Kla,  18 

182. Effeotof  eerUfloataontltie 

effected  bj  -Km—Sucettnon  Aet,  m.  iS?.— The 
grant  of  a  cerUfleate  tinder  Act  XXVII  of  1860  on  tbe 
title  affurded  by  a  will,  which  gives  the  grantee  the 
estate  in  reapect  of  which  the  debts  accrued,  does  bot 
ertabliah  a  right  at  executor  or  legatee  witUn  the 
meaning  of  the  words  of  i.  1B7  of  the  BucceaiiDn  Act. 
Kbihio  Cbttiidib  HOokibjbb  c.  Chdkdbi  Fbbbbad 
Baubbjbb  .    2S  W.  B.,  BBS 


183. 


-Sneet 


liflcatc  Aet  evil  nfl889J,  it.  17  sad  HO—CtHifi- 
oatt  ef  heirtMp—&ra»t  ^etrtifleate  bf  Falitieal 
Agent — Irregularitiit  i»  maki»ff  graft — Jmiritdie- 
Hot  of  Cittil  Court.— A  Dittrict  Judge  cannot  tmt 
a  certificate  of  htirship  granted  by  the  Political  Agent 
in  a  Natire  State  aa  invalid  became  the  appUdani 
had  not  given  to  him  the  requinte  information  at  to 
the  other  members  of  the  family,  and  no  noticea  bad 
been  iitaed  to  them.  These  irregularities  of  proce- 
dure may  be  a  reatin  for  the  Political  Agent  to 
cancel  the  grant,  but  they  do  not  enable  tbe  District 
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eKBTtFioAVm  or  AjmarxBTBATiois 

— umtinntd. 

7.  WtfSCT  OV  CWBrntKAJZ—etHuludtd. 
eomitotrcrtUMamlHtj.  Aeertiflcateof  farinhip 
■Uanped  wUh  tb«  piop«r  ttunp.  mod  gimotMl  b;  tli« 
PoluW  AoeDt  of  a  NkUve  State,  miut  b«  reoc^ied 
by  tiM  CItU  Conrt*  In  BiitUh  India  "u  having  the 
Mm*  cflwt  in  BriUih  Indk  a*  a  oortiftcate  fcranted 
nnder  thw  Act "  u  provided  by  ■.  17  of  Act  Til  of 
1S8S,  and  nnder  •■  20  preclii^  the  granting  of  a 
certificate  by  a  Qvil  Court.  AnrAiDBX^BAI  c. 
IiAKiBHAjf  Bsoun  Tazeabmb 

{J.  Zb  B.,  1»  Bcmw  UB 


184.  - 


ISeO,  J.5— Snxrt  ofeirtijleatt  hy  Dittriet  Comrt— 
Pilit\(m  to  Bigh  Cowrt  bg  objintor  for  fieth  eerti- 
JUaU — SitpariftioK  of  nriifieal»  graiUed  by  Dit- 
triet Co%rt.—9.  e  of  Act  XXVII  of  1868  oaitem- 
platet  tiro  diScroit  proceeding!  which  ma;  arlie  ander 
diiferent  drennutaneet.  One  of  th«e  proceedingt  b 
an  appeal,  wbich  baa  the  effect  of  inependinK  the 
«  granting,"' <.«„  the  itming  of  the  certificate ;  and 
Uie  luttntlon  of  the  Legiilatnre  wai  that,  npon  an 
advaiM  cadcr  bcfaig  nadt^  the  peiaon  objecting  te  it 
mtgbt  thei«npoQ  appeal,  and  the  dtect  cd  tfaii  would 
be  to  oblige  the  Sirtrlct  Jndge  to  hrld  hit  hand  and 
il  to  iMae  the  certificate  nntB 


Dranted  by  the  Uirtiiet  Court,  to  grant  a  freah  cot!' 
flcate  in  lupirewtim  of  the  flrit ;  and  tbe  latter  par- 
tbm  of  *.  6  thow*  that  the  penon  who  obtuni  the 
freih  certificate  need  not  be  the  penon  who  obtained 
the  firrt,  and  there  fa  iMthing  to  limit  the  pnwen  of 
Ibe  Conrt  en  petition  to  giant  a  fmh  certificate  to 
any  penon,  inctading  the  pereon  who  oppoied  the 
granting  of  the  origmal  certificate  who  may  prove 
himtdf  enUtlcd  thereto,  or  to  oonfine  the  eiercise  of 
inch  power*  to  eaea  where  the  fint  certificate  wat 
detectiTe  in  fonn.    Qamk  r,  E&koi  Sihoh 

[I.U  B..  9  AIL.  ITS 
-  Apjdlofttlon  for  oanoel' 
».  S — CattettKitg 
1860  conten  '  ' 
the  BWlicatiDn  for  canodlation  bnng  made 
High  Coori  Bn*KA>  Oom^in  r.  Kah  Csbbk 
Bennr      ....    B  W.  B.,  Kia.,  48 

iSm. Beftaaal  to  roooU  oerti&mta 

—Act  XXVII  of  186U.—Btid  that  the  lower  Appel- 
late Court  properly  eiercUed  ite  dieiTction  in  rcfnaiog 
to  recall  a  certificate  nnder  Act  XXVII  of  1860,  becanae 
there  wa*  an  bar  in  a  nearer  degree  to  the  deceased 
than  tbe  panon  to  whom  the  certificate  na*  granted  ; 
the  object  of  tliat  Act  bang  to  give  facilitiee  to  debtors 
and  net  to  aenat  paitiee  in  eatabliahing  a  dieputed 
right  or  title.  Kvani  CBvin>n  Btm>o  r.  Bah- 
lun  Dow  BiavAa  .  .    17  W.  B.,  174 


187. 


-  Jtirlsdlotlon     to    reoftU- 


OSBTinOATB  OT  ADKZinB^roATZOV 

—eontinved. 
8.  CAHOELHEHT  ASD  BKCAI.L  OF  CERTIFI- 
CATE'—e  oa^HMud. 
Coorti  he  oonld  not  grant  f  certificate  of  admini^tra' 
tion  in  nipenenion  of  one  which  had  been  granted  by 
the  'Jndga  of  the  24-FergnnDabeaader  Act  XXVII 
of  I860.    In  IBS  oooxw  or  Sbamlil  Dabs 

[5  B.  L.  B.,  Ap.,  81 

18a BMMtU  of  oertUlMtsgmitad: 

wltboat  jnrlBdlotloti.— The  High  Court  od 
appeal  remanded  a  oaae  tor  enquiry  aitoBnBll«atia& 
Oat  a  certificate  granted  under  Act  XXVII  of  1860 
fcad  been  granted  without  jnri*diction>  ud  ordered 
that*  If  lonnd  to  have  been  granted  without  jnriidie* 
tion.  It  ihonld  be  recaUed.  Ik  u  jAastWAs  Das 
[0  B.  I,.  B.,  Ap.,  199 

8.  C.  JuooisauB  DBFS  «.  BHneoBDTR  lABm 
[14  W.  B.,  484 

189.  BaoaU  If    oartlllo»t»    t£ 

admlnlBtratloii  fVaudnlently  <d)talnML— A 
certificate  of  adnuniatration  granted  nnder  Aet 
XXTII  of  1868  may  be  recalled,  If  it  bae  be«n  ob- 
tuned  by  a  lUfe  and  fiandulent  (tatement.  Dr  lEX 
KATISB  01  IKI  FlmiOfl  01  Bbabada  Dasi 

[&B.I»B.,Ap„UF 

1«X Wlere*  aftera 

coiiflcate  haa  been  granted  nnder  Aet  XXVII  of  1860, 
an  application  U  raade  by  a  party  claiming  to  be  the 
lightfnl  hrir,  with  a  ffiatinct  allegation  of  fraud 
having  been  committed  in  obtunlng  the  certificate, 
it  is  the  duty  of  the  Jndge  to  call  upon  the  oppo^ 
party  tosnbatantiatethnr  alT^ation  thatthe  elumant 
dleqnalified  from  inhenttng.  KHlTTiBMonsB  Dabu 
I.  Hashcb  CEnniBH  Bai  .      .     lA  'W.  B.,  160 

191.  Povtr  of  Judgm 

to  Ttcall — 'Bfiqmry,  Sstmnon  q/l-Whelher  or  not 
a  Judge  hai  power  to  recall  a  certificate  granted  under 
Act  XXTII  of  1860,  he  bai  power,  where  there  are 
chaise*  oiade  that  a  oeitiflcate  hae  been  obtained  by 
fraud,  to  institute  an  mqniry,  and,  If  necesnry,  to 
refnae  an  eitenuou  of  the  certificate  or  to  refuee  to 
grant  a  tretb  one  acoordiog  to  the  f  om  of  the  appli- 
cation,   Bhixuv  r.  Elabi  Eeavux 

.    ^aX.B..Ap.,14no.t«tUW.B..ia8 

IB* — — —  Bvsetuion  Ctr- 

tjfieatt  Aet  (  VII  tjf  1BS9J,  1. 18.  oi».  fij  md  fej— 
Ceriiilcait  granitd  under  mittait.  iAa  appliotmf 
eotctaling  cirem^ttmca  whiak  la  «jto«M  lore  rfi*. 
cintid — DiMtriH  Judgt,  Jmriidietio*  of.—P  died  in 
1889,  leaving  behind  him  lua  danghter,  B,  P,  it  «■■ 
alleged,  had  made  a  wilt  appointing  certain  persona  hii 
executors.  Tbe  eieoutOTS  applied  tor  a  certificate 
under  the  Sncceerion  Certificate  Act  (VII  of  1B8B)  to 
recover  a  debt  due  to  the  deceased's  estate  ftom  one  If. 
B  opposed  this  application  and  clamed  tbe  certificate 
for  herself  by  a  separate  appIieaticHi.  Tbe  District 
Jndge  rejected  .B*s  application,  and  issned  a  certi- 
ficate to  the  executors  on  }4th  September  1892. 
In  the  mcejitime,  one  Jf  obtained  ■  decree  i^ainit 
S  aa  legal  rfpreientative  of  P,  and  iu  eiecutlon 
bought  ft  right,  title,  and  Interest  m  the  debt  due 
from  N.  On  13th  Septatober  18&S,  X  applird  for 
certificate,  under  Act  VII  of  lUB,  to  recover  tbia 
8  i.a 
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maKST  or  casks. 


CERTIFICATE  OF  ABHINIBTBATIOH 


debt  The  District  Jndgo  rejected  this  «pplic*tion. 
M  appcnled  to  the  High  Cotut.  To  thii  appeal 
the  Biecnton  neie  made  parties  at  their  own  reqaeab 
The  High  Court  roverBol  the  District  Jadga'i  order, 
and  remanded  the  case  for  disposal  on  the  merits 
Upon  the  remand  the  eiecntoiB  dJd  not  appear  befotc 
the  Diltrict  Judge  to  oonteat  M't  application,  and 
the  Dis'iict  Judge  granted  him  a  certiflcat«.  Tho^ 
npan  he  appti^  for  rovocation  of  the  certiflnte  pre- 
Tioatl;  granted  to  the  executors,  and  the  eiecutoci  in 
then  turn  applied  for  a  rerocation  of  the  certificate 
granted  to  him.  The  District  Judge  revoked  JTi 
certificate  on  the  ground  that  he  had  fraudulently 
coDcaded  from  the  Court  the  prerioas  grant  of  a  c«r< 
tlficate  to  the  exeoutors.  Seld  on  appeal  by  M 
that  the  District  Jndffa  bad  a  right,  under  s.  18, 
cl.  (i)ir  M.  of  Act  VII  of  188S.  to  revoke  the  cer- 
tiflcate  be  bod  granted  under  a  mistake  of  fact  to  Jf. 
Haschsabak  r.  Eumu   I,  Ij,  K.,  18  Bom.,  8S1 

108. Power  to  reoall  oertifloate 

obtained  tty  fraud  Hid  mlsrepreBentatlon..  — 
In  a  case  in  which  a  Judge  refused,  on  the  ground 
of  want  of  competency,  to  entert^  a  petition  which 
apked  Um  to  recall  a  cerUficate  granted  b;  him 
under  Act  XXVII  of  1860,  as  having  been  otit^ed 
by  fraud,  it  was  hold  that  it  is  a  power  inherent  in 
every  Court  of  Justice,  on  finding  that  an  ordel  has 
been  obtained  from  it  by  frand  and  misrewewnta' 
tioa,  and  that,  if  the  real  facts  had  been  known  to 
the  Court,  it  would  not  have  acted  in  the  Toatter,  to 
recall  tbe  order  made  In  Ignorance  of  the  true  cir- 
cumstances by  reason  of  the  misreprnentatiun  allied. 
HAXisrA  Bnu  v.  Kovr  Bibbb      .    d  W.  B^  SEM 

Sbio  PuaaEim  Csobbi  v.  Collbctob  ov  SABtm 
[IS  W.  B.,  266 

194.  — —  Distrlot  Court,  Power  ofi 

to  oonoel  oertlflcats  Brautad— .^rt  XXVII  of 
i8S0.— Under  Art  XXVII  of  IBeo,  a  Diairirt  Judge 
has  no  power  tc  caned  a  certificate  granted  to  collect 
the  debts  of  a  deceased  peraon.  TuacATAmu  r, 
OKiiraAUtATAPPA    .        .    I.  Ih  B„  7  Kad.,  S68 

Ids. Siupensloii  or    reoall    of 

oertlfloate— ..Icf  XXVII  of  1860.  t.6—0nitti<m 
to  fill  lehiduh  ofdebtt.—The  High  Court,  under 
B.  S,  Act  XXTIt  of  I860,  suspended  a  certificate 
which  had  been  wrongly  granted  in  a  case  where 
there  was  no  list  of  debts  due  to  the  estate  of  the 
deceased.    Faxz  Axj  e.  Talis  Axi 

[18  W.  B.,  880 

IM. BaoaUof  oerMfloate  atranted 

witbont  list  of  debts  being  filed.— it  is  not 
necensary,  as  a  general  rule,  that  a  list  of  debte 
should  be  filed  before  a  certificate  can  be  granted 
under  tbe  proviaioni  of  Act  XXVII  of  1860.  Ba- 
DKIEA  CHims  Sev  d.  Jusookatb  QoasittBB 

[20  W.  B..  419 

197. Beoalllng  or  eanoelllng  oer- 

tlfloate,  Oroiind  tatSm-appearanct  to  object 
to  grant.— A.  certificate  under  Act  XXVII  of  ISGO 


CBBTUnCATB  OF  ADUNISTRATKHf 

8.  CANCELMENT  AKD  BBCALL  O?  CSBTIFI' 

CATB-coNcIwM. 
having  been  granted  to  the  widow  of  a  decosed 
party,  hb  sistn's  son  subsequently  rcpreacnted  that 
be  was  entitled  to  the  estate  under  a  will,  and  pnycd 
that  the  certiflcale  might  be  cancelled.  Htld  tha^ 
as  notice  had  been  issued  'and  tbe  petitioner  ^d  not 
appear  and  object  to  the  widow  obtaining  the  certi- 
ficate, Uie  Judge  was  right  in  refanng  to  cancel  the 
certificate  and  in  rsfening  him  to  a  r^nlar  suit. 
Mahiox  CBinniKB  aliat  PooiAr  CBinn>n  Boy 
e.  Baj  Laoehis  Dosnti     .         .    10  W.  B^  263 

ige,    Cuioellins      grant     am' 

powerlns  peraoii  to  deal  wltb  seonrltlae 
olalmed  by  another.— If  a  (Svil  Court  is  pro- 
ceeding under  s.  8  of  Act  XXVII  of  IB60  to  grant 
or  has  granted  a  certificate  anthoriring  a  person  to 
deal  with  Qoreroment  securities  which  are  claimed 
by  a  third  person  as  his  property,  that  is  a  ground 
oil  which  such  third  person  may  oome  into  Court  to 
oppose  the  gfant  of  a  certificate  or  to  seek  for  Ita 
eancelment.  Babsam  Ssiuh  i<.  Bafhax  Maha 
Laebbkt        .        •        ■        .        4  Had.,  180 

ff.  BOHBAT  MmOBS'  ACT  (XX  OV  ISM). 

199.- Kotber  of  vAaat—Bomiag 

Minori'  Jet  XX  itf  J664—UiHnUiiigmt*t  to  aet  as 
gtardiam — D^faalt  in  app«ara*et  to  oritr  for 
itMt  of  evrti^aie.-^k.'a  order  for  the  issne  <rf  a 
oertiflcate  of  administration  to  a  parijcular  in^TUaal 
ou)iht  not  to  be  made  until  it  is  ascertained  whether 
that  Individual  is  willing  to  lake  it.  A  certificate  of 
administration  ought  not  to  be  forced  nnm  the 
mother  of  a  minor  unwilling  to  take  it  where  an 
ord<Y  for  the  issne  of  snob  a  certificate  to  the  motbv 
of  an  infant  was  made,  en  the  default  of  the  mother 
to  appear  and  show  caose  why  it  should  not  be  issusd 
to  her, — SbH  tludsuchdefanlt  in  appearance  ought 
not  to  have  been  accepted  as  her  assent  to  tbe  issuing 
of  the  certjficatft  to  her.  Course  pointed  oat  where 
no  relative  or  friend  of  a  minor  can  1m  found  willing 
to  take  such  a  oertiflcate.  Buui  bi9  Krum  e. 
KAxmt  ....       11  Bom.,  1^ 

BOa Joint  Hlndo  fhmlly— Afiaors' 

Aet  XX  cf  JSfiA— Where  a  member  of  a  HIndn 
femily  dies,  leaving  to  his  children  only  IdanniSvided 
share  in  the  joint  family  prou^rtj,  administratioa 
cannot  be  gtanted  nnder  Act  XX  of  lse4)nOT,nndel 
snch  circumstances,  can  a  snardian  of  the  porsont  of 
the  minor  children  be  spp  inted  \  bnt  if  tbe  deceased 
has  left  any  separate  property,  sdroinistration  of  such 
prcwrty  may  be  granted,  and  a  guardian  may  be  prc- 
perly  appointed  at  the  same  time.  QtTBACii&BTA  r. 
SvAiOBATAOBABTA  L  Ii.  Bq  8  Bom.,  431 

aOL Minor— Act  XX 

of  18S4 — Property — Ateertainmenf  of  thare.~A 
certificate  of  admioistration  may  be  granted,  nndra 
Act  XX  of  1864,  for  the  share  of  a  mhior  who  is  a 
member  of  an  nnfflvided  Hindu  family.  When  a 
certificate  is  given  in  snch  a  case,  the  District  Conrt 
has  no  juristUction  to  attach  the  nn^vidcd  property 
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in  wUcb  tho  minor  hM  a  tbare.with  •  vUw  to  Hc«r- 
fatia  sad  divide  off  tbe  minor'i  alaje.  Such  Mcer- 
tabunrat  uid  divitioii  c«ii  only  be  effected  liy  a  rq^> 
Ur  niit.     Babaji  c.  SjBBSBeiBi 

S02. Certlflcato  gnmtad  to  Col- 
lector—^on»  of  eertiflcaU—jlct    XX  of  1864, 

M.  11— Effect  of  certificate — Mortablt  property.— 
Where  tho  Court,aiider  a.  1 1  of  Act  S X  o(  186^  ^recti 
ft  certiflcftte  of  admiuistrstion  ta  Hxe  eitsto  of  s  minor 
to  bo  gnnted  to  the  CoUcctor  of  a  di«trict,  Kieb 
cotjficate  ■h:>ald  extend  to  the  moveable  ta  well  •■ 
the  iminoTeable  ntate  of  the  miaor.  Lassbxibii 
c.  Oahibh  Abtui     .        .    4  Bmn,  A.  <X,  ISQ 

SOS, •—  Zflbct   of  certutoate    on 

Odoptton.— Act  XX  of  1S64— Effect  of  twi  caHifi- 
catt — AAo^itm,—'^^  a  deed  of  adoptioD  a  Hindu 
widow  adopted  a  minor  aon,  the  deed  atipnlating  that 
nntil  lach  minor  attained  majority  the  widow  wai  to 
manage  th«  property.  It  Bnbieqnently  appeared  that 
■he  wai  ineompetent  to  manage  the  proptrtj;  and 
the  nstnral  father  of  the  minor  having  applied  for  a 
certificate  of  adminiitratlon,  the  lower  Court  granted 
one  to  him.  On  appral  by  the  widow  to  the  High 
Court  aguiut  the  deciaion  of  the  lower  Court, — HtH 
that  the  order  of  the  District  Judge  gianthig  the 
certificate  ghonld  be  confirmed.  The  certificate  did 
not  alto'  the  rights  and  interest*  of  the  minor  or  of 
the  widow  la  tho  property.  Any  right  of  property 
or  pouesiioa  that  oonld  properly  be  asHrted  againit 
the  minor  before  the  certificate  was  granted  conld  he 
■Merted  equally  after  it  wai  granted.  Qitshtasvi 
«.  Fdtap A        ,  .  L  Ii.  R,  8  Bom.,  608 


Set  FoBaaBT       .    L  L.  B^  16  AIL,  310 

CEBTIFICATB  OF  atTABBIAITaHIF. 
Ste  Cms  DNSBS  AoT  XL  as  1868. 
See  Ktidbxoe  Aoi,  i.  3S. 

[X  I..  B,  17  Calo..  849 
I.  X,.  R.,  18  Aa,  478 

Sit   CiBBR  triniBB  GrABDiAs — Appoirt- 


CKRTIFICA^CE  OF  SAIiE. 


CEBTIFICATE  OF  SAI:E— eon^inwi. 
Stt  LiiiiT*TiOH  Act,  1877,  akt,  178, 

[I.  I..  B.,  6  Bom.,  aoa,  aoe 

I.  Zi.  B.,  S  Bom.,  48S 

I.  Ii.  B..  8  Bom„  686 

L  I..  B.,  4  Mad.,  172 

L  Ii.  B.,  8  Bom,  367,  877 

1.  L.  B..  17  Bom.,  338 

See  PtWBEaaiOH— Nmtibb  op  Fosbesbioh. 

[I.  L.  B.,  s  Bom.,  aoe 

L  Z..  B,,  S  Bom.,  433 

iSl*  Pbactice — CiTlI  Cabbb— Cbbtifioatb 

OP  SAI.B.     I.  L.  B.,  8  Bom.,  472.  628 

St*  Cabbs  ncsBB  BBaiBTBATioH  Act,  1877, 

8. 17,  el.  (o)  (1871,  a.  17  j  1866,  a.  17). 
8t»  Bbhibtbatiox  Act,  1B77,  a.  49  (1B71> 
B.49)      .        .    L L  B- 4  Bom..  155 
[To.  !•.  B.,  U6 
91 W.  B.,  348 
Bet  Cabis  imitEB  SaIiE  in   SxBCcnair  ov 
DBCBBt— Fdschasbbs,  Tixkb  OP — Cbkti- 
ncAIBB  OB  Saxb. 
Bee  Stakt  Act,  1879,  a.  34. 

[I.  Il  B.,  6  Bom..  470 

Z.  I..  B.,  6  Mad.,  18 

J.Ii.B.,10Calo.,9a 

I.  Ii.  B.,  8  Bom.,  47 

Bet  Cabbb  I7BDBB  Stamp  Act,  1879,  8ch.  I. 

ABT.  16  .    I.  E,.  B.,  15  Bom.,  689 

1. ConBtmctloD — Mitdtecri^iiM 

— IMettioh  o/j>arlie».—Kera  inaccniacy  of  langut^^ 
or  miedeacriptioD  will  not  vitiate  a  nle  certiflute. 
The  intention  of  tho  partiee  moat  he  looked  t). 
Hovu  BuzSH  c.  EcBVCE  htjj,       7  W.  B,,  346 

Habsom  r.  OoLAM  Kbbbia  Hoohbbbs 

[16  W.  B.,  480 

Tabaxath  CHVCEBfiBirroT  c.    Joy  Soobddbbb 
Dabeb 21 W.  B.,  88 

3.  — MitdMeription  of 

land. — Where  a  sale  oertiflcate  declare*  the  ule  of 
the  rights  of  a  particular  party  in  land  of  which  the 
identity  ii  not  in  diapnte,  the  mere  fact  that  the  right 
thni  transferred  ii  called  by  mistake  jute  dakhali 
inatead  of  some  other  term  nearly  importing  the  aame 
thing  doca  not  conatitute  a  difficulty  in  the  way  of 
f^ving  the  purchaier  poueaaion.  Ecleeuoodsebh 
Dabooah  it.  Abhxdp  All  Khah     .  18  W.  B.,  376 

.     8- 'Potrertoffoitiind 

eerttficaie.—Tlie  Conrt  m  coastming  a  gale  oertiflcate 
refused  to  go  into  facU  lying  behind  it  for  tho 
pnrpoae  of  contiadicting  itst«nni.  LALLABiBaBaaCB 
Dial  r.  Dooiab  Cbaitd  8ahoo  .  23  W.  B.,  181 
Set  Fbabbb  Moarir  Uookbbjeb  v.  Oobto 
BibabtDei     .  .  2ew,B.,104 

-  Powsr  of  CoaPt  to  amend 


oertifloate— C<t<^  Frocedwe  Code,  ISS9,  t.  269.— 
A  Coart  ia  not  legally  competent  to  make  an  ex-pari» 
order  amending  ■  wlo  certificate  granted  under  Act 

I  VTII  of  1868,  a.  269.    Buonoo  Kukduh  Sinoh  r. 

I   Wn-aoH  .        .  .    23  W.  E.,  301 
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CXBIXE'ICATB  OF  8ALE—e<mel»d*d. 
S,  ^ -— loaooaraoy  la  ai^  oartlflaata 

— Extraneotu  tcideiue. — WTiBCe  »  mle  certificate, 
thongli  contoining  errort,  wm  accurate  u  to  snj 
part  ot  tlie  deecnptiou  of  the  subject  of  lale,  and 
tould  be  used  to  ideotify  it,  with  tbe  sHistaQce  of 
eKtraneoaa  evidence,  inch  evideoce  coold  be  received 
to  sfaow  what  wBi  intended  to  be  de&lt  nith.  Mixbb- 
.  2eW.B.,401 


See  LnuTAHOX  Act,  1877,  «.  14. 

[I,  Ii.  B„  SO  Csic,  384 
Set    Cabbb  inrDBB  Pnauo  Dkiuitpi  Bi- 

COTEBI  AOT. 

dSBTIORABX,  WKTi'  OT— 

-  High  Ccmrf  a  Orlmlnal  Pro- 


cedure Aot,Xof  187S.— Tbe  power  of  tbe 
Conrt  to  iMDe  a  writ  of  certiorari  wai  not  taken  away 
by  1.  UT  of  the  High  Conrt'a  Crimin&l  Frncednre 
Act,  X  of  1875.    Bia.  r.  Buu>u  Bamudab 

[la  Bom.,  S17 

S. Bamoval  of  oms  trova  Bmftll 

Caoae  Court— Z«Her*  Pattnt,  eL  18—Iitabilitg 
af  Snmll  Came  Ctyurt  to  ittue  coinmitiion. — The 
Bombay  Court  of  Small  Canies  is  rabject  to  tba 
mperintendence  of  the  High  Conrt  within  the  mean- 
ing of  cL  IS  of  the  Letten  Patent  of  the  High  Cottrt, 
and  the  latter  haa,  therefore,  power,  fi^  pnrpoiee  of 
jnitice,  to  remove  a  caie  from  the  l^nall  Canae  Conrt 
and  ittielf  to  try  and  detomlne  inch  case.  The  inabi- 
Utj>  of  tbe  Sn^  CauM  Conit  to  inne  acommiBionto 
axandne  tor  the  defmee  witnesaee  redding  outeide  it* 
jnrieiUcticB,  thongb  not  in  general,  may,  ander  peca- 
uar  dicnmtlaiicCi,  be  a  good  gronad  for  granting  an 
.order  to  remove  a  case  nom  the  Small  (^Tiie  Court 
into  tiie  Btgh  Court.  Terms  npon  which  (nch  order 
will  be  glutted.  Pixbhai  Ehehji  c.  Bokbat, 
BABOSA  aid  ClBTKAS  Ihsu  Bailwat  C<»f  pahx 

[8  Bom„  O.  O.,  59 

8. Aef  IX  of  18S0. 

4.  S4. — A  vrrit  of  oertionri  lay,  as  of  couimi  to 
remove,  before  judgment,  all  cases  ccamnenoed  in  the 
Calcutta  Cotxrt  U  Small  Caoaes,  subject  to  the  limit- 
aUoQ  Imposed  by  s.  U  of  Act  IX  of  16S0,  nnlesssuch 
cases  fell  within  the  osnal  exoeptioDs  recogniied  in 
English  practice,  so  far  u  inch  eicepttone  may  be 
applicable  to  the  High  Coort.    PjuajTi  v.  FEimr- 

BULAB  iXD  OBISRIAL  STBAKBSir  CoXTAirT 

[1  lod.  Jnr^  O.  8.,  68 

4. ^ Aat  XXVt^ftaU. 

t.  7. — It  is  no  ground  for  removal  of  a  canae  by 
eettioiari  from  the  Couit  of  Small  Caniee  that  a 
ffiffleult  point  of  law  is  likdy  to  be  involved  in  it. 
The  proper  coniae  is  to  apjuy  to  the  lower  Court 
undCT  a.  7  of  Act  XXTI  of  1861.  Hashub  Etbim 
Snr  E.  Oocx  Sookdbr  Sbti  Cor,,  80 

-  FoUoe  Act   Xm   of  1856, 


CSR'TiaaABl,  wan?  OV—eondmded. 

Act  <XIII  of  1856)  £d  not  give  juriididiaa  to  Wa 
Hif^  Conrt,  when  a  case  waa  brought  bofore  it  on 
certiorari,  to  enquire  whether  the  Ibpattate  had 
oome  to  a  correct  eoncladm  aa  to  the  guilt  or  {&■»> 
cence  of  the  prisoner.  The  objeot  of  that  Mcttoa  wu 
to  limit  the  objectiona  toaconvtcMontoaijnenbBtaD- 
tial  meritorious  groaikl,  *nch  as  want  of  juriadictian 
□r  the  like,  and  to  prevent  a  conviction  from  bdng 
quashed  on  a  mere  error  of  form  or  of  procadmr^ 
B\it  the  section  did  not  give  the  High  Court  aoj 
right  to  int^ere  on  the  ground  that  the  Hagistrate 
had  come  to  a  wrong  coDcloaioo  on  the  qnettion  of 
tbe  gnilt  or  iimoceuc«  of  tin  aconaed  pctaon.  Tboogh 
afildavita  may  be  need  to  show  a  want  of  Jiiriadli>- 
tion  in  a  Hagiitrat^  even  thouaji  inch  afidavHa  ecn- 
tradict  for  thii  purpose  the  finding  of  the  Ma^strat^ 
they  cannot  be  nsed  a«  atbrting  materials  fOr  review- 
ing the  Haglstrate's  decidoii  on  the  merits  Bio.  r. 
NATHouiPrTAXBAS  ,    10  Bom„  lOS 

Bes.  v.  Sakbaaui  Axatoba 

[10  Bohl.  lOe  note 

8. Bnla  nial  to  qoaab  ooiitIo- 

tlon — Practice. — Where  a  writ  of  certiorari  ia 
granted  to  bring  up  a  oonviction  of  Jnstlcei,  in  onW 
to  qoash  tt,  and  a  mle  am  to  qnaah  the  convictuin 
moved  for,  the  certiorari  should  be  relumed  into 
Conrt  before  the  motion  for  the  mle  niei  ia  made^ 
Bia,  V.  JnariDU  ov  chb  Pkaob 

[1  Znd.  Jnr„  XT.  B..  S88 

-  Power   of  Hisli   Court  to 


qnaalk  oonviotlon— £*)vaf  Aet  IV  of  1 
t:  88,  104,  and  117--M*mcipal  Cotiimtit*io»ere, 
their  Jwitdictiou — Power  qf  Ihe  Bigh  Cottrt. — TTie 
power  of  tbe  High  Conrt  to  quaih  proceeffiogs  on 
certiorari,  is  not  affected  by  the  jvovislons  of 
8. 117  of  the  Hanicipal  Act,  and  if  it  slwnld  appear 
either  on  the  face  of  the  jnnceedinga  or  npon  affida- 
vits that  the  Commieeionas  have  acted  witluMit  or 
in  eicesa  of  jurisdiction,  the  Court  will  interfere. 
NuKDO  La£  Bmb  v.  CoikosatiOb  vos  thi  Tows 
orCuocnA.  .  1. 1..  XL,  11  Otic.,  S76 


Bee    Appbal— Acm— Bkkoac     TixAver 

AoT     .        .    L  I..  B,  SO  Calo,  864 

[L  I..  B.,  81  CAlo,,  188 

See  Cabib  itvdbb  BuaAL  Ckbb  htm. 

See  BoKBAi  Looai.  Fuvos  Atrr,  iSflB,  a.  & 

[I.  lb  B.,  4  Bom.,  648 

1. 1^  B.,  IT  Bom.,  64. 488 

See  Cabib  uitdeb  Cohtsaoi  Act,  a.  SS — 

Illioal  COaTBAOiB— lu.BaAi.  Cbbbu. 

Set  CusiOIf  .         .    I.  lb  B,  S  AIL,  48 

[1  Aeta,  184, 1S6 

L  L.  B,,  1  AIL,  440 

See  Cabbb   dicdbb  Smau.  Cavbb   Cofit, 

UoiaSBO— J  PBIBDICnOlf— Cbbb. 

Iiiabiltty  to  pay  osbb— .ffoM- 

ftMHTBrfar— Conirart  to  pay.—Seld  that 


ii  the  Mswadars  were  not  liable  t 
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pIOEST  OF  CASES. 


CEBS-  eimt!m*i. 

Ui'M  bdding  aadat  theu  conld  not  be  1U1>1«  to  plain- 
tiff'g  cUiai ;  Hid  tbit  the  lubility  of  the  defoidaiili, 
trhitber  thej  be  Itaeea  or  mortg««eea  nnder  the 
buwadarg,  louit  dcpcod,  flntly,  eat  wie  lUbJltty  of 
the  binrid&is  thtnudrM  j  eiuli  •econdlj'i  on  the 
taring  of  the  IcMe  or  aoitgige  nnder  which  tbej 
■re  found  to  be  hi  poeeniion.  DinniXB  BlM  v. 
UooBiriB  liKn    .        .        (        .a  Agra,  SSB 


Conlrael  to  pay. 

I  htm  engBged  to  p>;  certain 


— Wheie  the  tehikhdu  hM  engsged 
CBMM  for  lottds,  echoola,  etc.,  he  ctunot  recoTer  than 
from  the  bUwadkra,  nnleas  they  tie  bonnd  to  pa; 
them'b;  innie  poiitiTe  IkW,  or  havo  ennged  or  have 
contented  to  ^  eo ;  nor  ie  any  indiTidtuJ  biiwitdtr 
boand  to  pay  nenly  beoinee  bit  no-parteeri  bave 
agreed  to  pay  or  haTo  paid  thm.  DHtJusi  Bak  «. 
If  OOBLBK  Datm  .  .  .  .  S  Agra,  8S6 
—  OasB  ncA  BanoUoiMd  or  takon 


Into  aooonnt  In  flxinK  Oo'ranimAiLt  re- 
vean* — .B>^^  q/  tnit.—A  mit  cannot  be  mun- 
teined  fn*  a  cna  which  waa  not  avowed  nor  aanetioned 
nor  taken  into  aceoont  in  fixing  tiie  Qovenuneot 
lerenne  at  Um  •ettl«tncnL  Buhajhtt  Ally  «, 
SnnisMiMBB    ....   IJS.W^^O 

4. Aneration  of  rent  by  pay^- 

Ing  In  dlflkrant  <sohMge~Exira  or  UUgal 
ctti. — Rait  i«  not  altered  by  being  paid  in  a  dif- 
ferent coin,— vu.,  in  knldar,  lart^ead  of  tioca,  rapeee  t 
and  the  apparent  adtUtion  of  one  anna  pa-  rapee  (tlie 
difference  in  Talne  between  the  two  kindi  of  mpeo) 
b  not  a  real  addition  to, the  rent,  nor  ii  it  an  extra 
cen  of  an  arbitrary  natnre  or  an  illegal  character. 
ItOOOXA  RlX  UlSMK  «.  Naoa  Dobb 

P  IT.  W.,  98 

8.    Bigltl  to  levy  oOM—Abtnc* 

qf  amy  etmtrael  to  pag. — A  Ooramniait  Icaeee  ii 
Mt  aditted  to  me  f<u'  a  dcclatation  of  liie  right  to 
levy  a  cna  npon  a  jistedar  who  giaaet  hie  cattle  on 
bii  cwn  jote  within  Uie  precincte  of  the  leaue'i 
■nefaal.  thwa  being  no  contraH  betweei  than  whereby 
defendant  ia  bovnd  to  pay  locb  a  ccia.  BHDen- 
BVTH  BBuaiix  e.  Bakkuuix  Hoimirs 

6.  CoiunU  lifraivttt 

to  pay  t^toab  or  etii. — If  a  aamlndar  daaanu  a 
cm  over  and  above  the  original  rent,  and  the  laiyat 
oonaante  and  contiacti  to  pay  lb  thii  donand  and 
the  old  rent  fOna  a  new  rent  lawfully  claimable 
ander  the  oootratA.  JaaASO0Li,aE  Pabuuhiok  e. 
JuooDEKSBO  S*Mni  Box     .        .    Sa  W.  B,,  U 

7.  Madriu  Satt  Ee- 

^ottty  -^oli  *,  11 — W9itT~cen — Ti»a»tt — Cmlti- 
coMow  imprond  Ig  water  tatm  from  tandlord'i 
ta»lt. — A  landlord  tat  a  right  to  cbaixe  wateTKeu 
when  bia  tenant  mlUvatn  a  wet  crop  on  dry  land  or  a 
Moond  wet  crop  on  wet  land  by  meani  of  water  taJtcii 
from  the  landloid'i  tank.    Thaiudui.  r.  Hdttu 

[L  I..  B.,  10  Kad.,  283 

8.  — ' OemM  on  dabntter  landa— 

"Omur  mad  koldar"—B»»g.  Act  IX  oj  1880, 
*.  Mi.-~Bcngal  Act  IX  of  1S80  oontenphitw  the  pay- 
MBt  of  tlie  cewn  by  pencoa  bauficially  interoted 


OEBS—coniinurd. 

Id  the  land  in  reapect  of  winch  the  ceam  are  levied. 
The  worda  "owner  and  bulder"  in  i.  66  of  tbat 
Act  ate  not  limited  to  any  one  perwn,  nor  for 
the  pnrpDiei  of  tbat  section  mnct  ttie  owner  be  in 
actnal  poeaeMion.  Tlic  plaintiff,  whu  wai  a  patnidar 
of  tiie  defeadante.  having  paid  certain  ccaeei  in 
reapect  of  what  he  deecribcd  in  his  plaint  to  be  > 
"  dabutter  Ukhiraj  lands "  lying  wilbin  tbe  ambit  of 
hie  pitaii,  aued  tbe  defuadant  to  recover  tbe  amount 
of  lacb  ceiau.  The  defendant  admitted  that  he  wai 
proprietor  of  the  cetate  in  which  the  landa  wei:e 
aittiVtcd,  bnt  denied  bis  liability  for  tbe  ceaaei.  Stld 
tbat  the  defendant*--  "^  i..wi„  .. 
of  the  ci       .  _ 

tbrongb  its  shebsit,  or  m  me  person  in  receipt  of  the 
rente  and  profit*  of  the  land,  or  seme  person  m  actual 
possession  of  the  land  in  flecapation  of  it.  GoPAS 
Chdhsib  SmcAB  r.  AsaiBu  ArxAB  Cbakd  Hah- 
TAB      ...        .    1. 1,  B..  10  Calo..  748 

8.  Abwabe  paid  before  Ferma- 

nant  Betttement— .Be*^.  Seg.  VIII  of  1793, 
I.  M— Beaj.  Reg.  IV  of  1794— Bvtg.  Reg.  V  of 
1813,  I.  B~Bfg.  Act  VIII  of  1869,  *.  11— Act 
X  of  1869,  I.  lQ~CoiUraet  Ad  (IX  of  1S72J, 
t.  iB.^-Where  it  is  not  actnally  proved  tbat  abwabe 
lukve  been  paid  or  have  been  payable  before  tbe  time 
of  the  Pennanent  Settlement,  a  landlord  is  not  Iff^lj 
silked  to  j«corer  them  as  against  bii  nuj'sts,  even 
aMumlng  that  by  tbe  cnftcm  of  tbe  estate  the  raiyats, 
and  thdr  anceatma  before  them,  bave  for  a  great 
nnmbor  of  years  paid  ench  abwabe.  Stmble — That 
a  cl^m  for  the  reoover;  of  abwabe  eiiating  before 
tbe  time  of  the  Permanent  Settlement  would  not  be 
enfoKtable.  ChtotabUahionc.  TiLTTEDABiSiMas 
[I.  X..  B.,  U  Calo.,  178 

In  tbe  same  case  in  tbe  Privy  Conncil.  Meld, 
affirming  tbe  Bigh  Court  decision,  that  payment* 
over  and  above  rent,  and  described  as  abwabe  in  tbe 
lamtndari  acconnb,  for  wbicb,  sa  abwabe,  tbe  tenant 
was  tned,  were  held  to  be  rightly  treated  as  abwabs 
and  not  as  foming  part  of  the  xeat  fixed.  They  were 
held  not  to  be  recoverable  from  the  tenant,  although 
they  bad  been  paid  fur  a  period  of  nnknown  length, 
and  acconUng  bo  a  long  sbuiiSag  practice,  not  having 
been,  if  payable  at  the  time  of  the  Permanent  Settle- 
ment, consolidated  with  tbe  rent,  as  they  abonld  have 
been  if  then  payable,  under  i.  bi  of  filiation  VIII 
of  1TS3.  Not  having  been  so  constdidated,  they 
•onld  not  bo  recovered  under  •.  61.  If  not  payable  at 
tbe  time  of  the  Fomanent  Settlement,  Uiey  cama 
under  the  term  of  new  abwaba,  and  in  that  case 
were  itl^al  und^  «.  CC  Tu,rxHSABi  Simqb  e. 
Chtlhak  Uahxox         .    J.  L.  B..  17  Calo.,  131 

[Ij.  B.,  le  L  A.,  isa 


10. 


ItUgat   I 


AbKobt-Btagai  Tenantf  Jet  (VIII  of  1886), 
u.  74,  179—Beng.  Stgt.  VIII  qf  1793,  ,.  64  s  V  of 
1819,  it.aa»d8iand  XVIII  of  1813,  t.  S.— What 
Is  or  is  not  an  abwab  must  depend  upon  the  circum- 
stances of  each  particnlar  case  in  wl^ch  the  qnestion 
arisM.  Where  by  a  Ubuliat  dated  1369  the  defea- 
faoldir  of  a  mokurari  tennrft  ^read  U 
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were  not  Vnegii  ixnet  wilMn  fho  FnllBciifh  ntlii^ 
of  Chultan  Maifott  v.  Til%idari  Singh,  I.  L.  S.,  11 
Cole.,  176,  not  being  uncertain  and  ftrbito«rj  in  their 
character,  but  specific. iuicb  which  the  tenants  kgrccd 
to  pay  to  the  landlordB,  and  the  pajment  of  which, 
no  1<«s  tfaftn  the  ]>a;ment  of  the  rent  itHlf,  formrd  ' 
part  of  tbe  contiderallon  npon  which  the  tenancy  was 
mated,  and  irbidh  were  m  fnct  part  of  the  rent 
agreed  to  "he  paid,  although  not  k  dncribed :  Ihey 
were  recoverable  therefore  under  'Beg,  V  of  t61S. 
FvDiusuim  SiKOfi  bausvx  v.  Bau  Natb  Sinas 
[L  I..  S^  15  Calo.,  816 

11.  — Cett  Jj*  (Bingal 

AclIXo/iaSOJ—Fitblie  Demamdt  Saeortrg  Att 
f Bengal  del  Vll  qf  1880),  i.  10—Ftrtonal  ifeit— 
JSteoTtry  of  ct»tei—Troptriy  btlimging  to  a 
jitr»im  not  rteorded  at  proprietor. — An  amount  due 
on  atcount  of   cenn   ooder  the  Bengal  CeM  Act, 


ida  BeeoTeiT 


Act,  16B0,  from  the  propertj  on  which 


Bengal  Act  Til   of  1876.      Sbbxut  Bmuv  r. 
Bkai  Kam    .  .    I.  Ii.  S.,  19  Calo.,  788 

18. CrmHmelion   of 

Aet  XIX  of  1844,  abeliiltittff  eetni  o*  tradu— 
Sambas  town  d»liei. — On  a  question  wkeQicr  a  cfta 
«f  two  annas  per  canAf  on  all  oottou  bought  in,  and 
exported  from,  "Breach,  psid  by  the  buyer,  according 
to  TungB  from  time  imuiemorial,  to  a  temple  in  that 
town,  was  aboliehed  by  Act  XTX  cf  lSti,—Htld 
that  it  was  a  cm  of  a  mixed  Mud,  local  and  in^rect, 
upon  the  trade  of  a  cotton  buyer  carried  on  in 
Breach,  attaching  when  he  bought  cotton  in  that 
town  tor  eiport&tion,  and  that  it  fell  within  the 
meaning  of  that  Act.  ao  that  the  right  to  claim  it 
had  been  thereby  abolished.  S^tlAinuui  v.  Mo- 
TDHn.  COKTAKX  .  .  L  Ii.  B.,  14  Bom.,  69B 
[L.  B,,  17  I.  A.,  108 

-  inegal       ettt— 


1798,  «.  M,  Bfi,  57,  58,  61—Btng.  Stg.  V  of  1812, 
u.  2,  8.— In  a  mit  for  rent  at  the  rate  of  R28-a 
per  annum  the  defence  wm  that  the  yearly  rent  was 
not  B22-8,  bat  Rl-S-10-6,  and  that  the  difference 
wai  made  np  of  certun  ill^^l  ccmci  ntch  as  tarafc, 
neg.  and  Idinrueh,  whieh  hiul  been  paid  for  a  Inng 
time  with  the  rent  and  without  ipcdfication  in  the 
rent  rcceipti.  Both  the  lowrr  Conrt*  fonnd  that 
BIS-IO-S  woi  the  drfendiuit'B  ami  jama.  Stld 
by  tbe  Full  Bench,  npon  a  review  of  the  hiitory  of 
abwabs,  that  the  amounts  nied  for  nnder  the  head 
of  sank,  neg,  and  khnruch  were  abwaba,  and  were 
therefore  not  recoverable,  and  that  all  additioni  to 
tiie  actual  rent  under  the  denomination  of  abwabs 
are  ill«ga1,  and  any  agreeraent  to  pay  them  is  void. 
Fudna  Nmd  Singh  w.  Bay  Ifatk  Simgk,  T.  L.  B., 
IB  Calc,  8S8,  cQuented  bom.  Per  PBTHnAM, 
CJ.— The  law,  whether  onder  the  Begulationa,  or 
tbe  Bengal  Tenancy  Act,  or  a<  laid  down  by  the 
Privy  Council  in  TilnkdHari  Sinffh  v.  Chulta* 
Makt<m,  1.  L.  S..  17  Calc,  131 :  L.  B.,  16  I.  A., 


CE8B— ciwh'MMd. 

153,  is  the  same,  namely,  that  no  impontioD  nndiT 
any  name  whatever  shall  be  recovered  from  th« 
tenant  for  or  on  accoant  of  tbe  eecnpatlon  or  tennre 
of  the  land  beyond  the  sum  which  has  been  fiied  for 
roit,  whether  that  sum  haa  heoi  paid  I);  agreement 
<ir  by  judicial  determinaUon  betweoi  Uie  Undloid 
and  the  tenant.  Any  -oontnct,  whether  anren  or 
implied,  to  pay  anythiag  beyond  that  nun,  under  any 
name  whatever,  frir  or  in  rnpect  of  the  oecnpatkxi 
dl  the  land  cannot  be  enforced.  The  CMe  of  Pmdna^ 
Mmd  Simgi  v.  Baij  Satk  Si»gk,  I.  L.  B.,  IS  Cale^ 
9S6,  has  been  overruled  by  Uie  Privy  Conninl  In 
Tilmkdiari  Singh  v.  OMtan  Maittm,  I.  L.  B..  17 
Cah.,  ISl !  L.B.,  16  JJL,  1B3.  JPtr  Gsora,  J.— If 
In  any  given  case  Qie'Court  flndi  tiiti  any  particular 
tumapedfledintheleaaeiOTagreed  to  bepoitUiialaw- 
fnl  oonsideiaUon  for  the  vte  and  occupation  of  any 
land,  that  b  to  »y,  if  it  ii  really  part  of  tbe  rent, 
although  not  deacrUied  ai  luoh,  the  Coort  wonld  be 
juUfied  In  '"I'^ing  that  It  ii  not  an  abvab,  and  ta 
reeorer^e  by  tita  landlord.  PadraaawMi  Si^gl^  v. 
Ba^  Kaa  slmgl,  I.L.M.,1S  CaU.,  828,  ei^li^ied. 
Kasha  FbobasSuhw  c.  Bal  ^wab  Eonti 

[LIhB,17OBl0.,79e 
CkotAidari  tax 


74-~Bttgal  Btgulatiim  TllX  <ff  1798,  tt,  04  amd 
BS.—ln  a  rA  fn-  aitean  of  chowkidaii  tax,  payable 
by  the  patiidar  under  the  patid  aetdtsiait,  the 
defenoe  wai  that  it  was  an  Ulcgal  ce«i,  and  could  not 
be  legally  recovered.  Setd  that,  ai  the  paymait  of 
Uie  ^owkldari  tax  waa  one  of  the  term  ci  the  patni 
■cttleiaait  it«elf,  which  wat  entered  into  betweai 
parUea  competent  to  ctaittact  and  waa  made  for  vain* 
able  conridtratlon,  and  the  palol  regulation  declara 
that  patni  talnkh  I  "  diall  be  deemed  to  be  valid  tanrea 
in  perpetuity  according  to  tbe  tenni  of  the  engage- 
ments under  which  they  are  fadd,"  and.  mtovora,  a* 
the  amoont  which  the  patnidar  agrees  to  pay  aa 
chowliidari  tax  is  p^d  quite  a«  much  on  account  of 
the  occupation  of  the  property  aa  that  which  Is 
eiprenly  called  Qie  rent,  and  Is  part  of  the  ground 
rent  quite  ai  much  as  the  latter,  it'ia.not  an  abwab, 
and  is,  therefore,  recoverable.  Surwmoytt  Daitt  v. 
KoomarPMmii\NaraiitBas,X.L.B„4Cale.,lflS, 
foUowod.  TilMkdJtari  Sii^k  v.  Ckullm  Ifakion, 
I.  L.  B.,  17  Cole.,  131,  and  Badka  Frond  aimah 
V.  Baliotear  Kotri,  I.  L.  B.,  17  Calc^  708,  diatm. 
guiahed.  Fudmannd  Singi  v.  Bai}  iPatt  Simgl. 
I.  L.  S.,  IB  Calc.  828,  referred  to.  Assunjuu 
KHAX  BAEASUS  v.  TiBTBABASm 

[L  I..  B.,  as  Calo.  680 


IS.  Btagal  Ttitamcf 

Aet  (  nil  of  1885 J,  »,.  74  and  179— Stipulation fbf 
poyuant  qf  ahtcah — Fermantni  ieniirt-holdtr. — The 
defendant,  a  darpatnidar,  stipulated  in  the  kabniiat 
tor  the  annual  payment  of  B4  in  lieu  of  certain  quan- 
tities of  jad  fruit,  bamboos,  and  flih.  TbU  stipula- 
tion wai  contained  in  a  clause  perfectly  diaUnct  from 
that  ocnb^nlng  the  payment  of  rent  which  was  pay- 
lAle  quarterly.    Seld  (i)  fucT         
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AipnUtion  tor  the  payrocnt  of  an  ab«ft1j  i(ti)Bitiira- 
htii  <a  [lur  tho  payment  of  an  abw&b,  under  •  peima- 
itent  muknrari  lease,  ii  valid,  and  *.  74  of  the  Baig«l 
Tenmcy  Act  docs  not  ctnttiol  1. 179  of  the  Act.  Ai- 
laattlla  Klut*  V.  Tirth^atkini,  I.  L.  X.,  22  Cale.y 
eSO,  and  Atalya  Cium  Bota  v.  T'vtjt  Bai  Sarhar, 
V  C.  W.  S.,  64S,  referred  to  and  follawed.  Batauta 
Xmrnar  Soy  CkofBdrg  v.  Promolka  Jfatl  Bk<Ma- 
ekatyet,  I.  L.  B„  116  Cole.,  ISO,  cBgtiDgnlihed. 
EsiBBsi  -CBunau  S>h  «>  Sitbhiu.  BooxvrBT 
DusEz  .        .     X.Xi.B..a6  0alo.,eil 

[8  a  W.  IT..  608 

16.  Slip%lalitm    for 

pagmtiU  ^  etittt — Stat — Baikal  Tenaneii  A«l 
(fill  of  J885J, ..  8,  el.  5,  **.  17%,  195.— vrtere  it 
WM  liiirabted  in  a  patai  lease  tbat  the  pabiidu  waa  to 
pay  on  behalf  oftheaamindartwo  tmna  rfmottay,  «ie 
mni  •■  «ctM*  ttpcn  the  property  to  the  Conectoc 
and  another  nim  aa  expcnaet  te  Ae  mdntensnc* 
of  a  maijtd  on  the  property  to  the  patty  who  had 
to  condact  the  eipeniei  of  the  maajid  req)ectdve1y. 
Stli  that  the  ttro  Hemi  of  money  are  lawfnlly 
payahle  on  aocount  of  the  ate  and  ocoopation  of  the 
land,  and  are,  therefore,  rent.  Attaimtlak  Khan 
Bahadmr  f.  TirlkaboMliM,  I.  L.  B.,  BS  Cole.,  680, 
and  Ettnunr  Binaat  7.  Smritk  Ckmnder  Bote, 
I.L.B.,11  Calc.,  2SI,  digHogauhed.  Mobsbtt  Am 
D.  MAnoKss  Faieuuj^  S  O.  W.  H„  4S6 

See    BabaiTjI    Etuuxi    Dskt^    v.    Abhcwwh 
CaToxxxBom    .  I.  lb  XL,  37  Ola..  67 

[4aw.ir..s 

CB88  ACT. 


CEBSEB,  FBOTXBO  FOS— 


1. Bvldenoe  of  eesslon— rrotu/^  or 

rt-arraagement  of  jmrlediclion  I'a  Britiik  territory 
-Statviei  8  St  4  Will.  IV,  e.  Sff,  i.  45— 5fa- 
tmiet  at  Jt  BS  ric.  c.  67.  r.  X—Statutei  94 
if-  25  Vie.,  e.  104,  e.  BSvidenee  Act,  e.  118— 
effect  of  ceeiion  of  territorial  juriedietion, — The 
power  to  cede  territory  waa  not  one  of  the  poweti  to 
which  the  Secretary  of  State  tor  India  in  Ccmndl 
tneeeeded  under  21  &  22  Tic.  c.  106,  when 
the  CbTenuawt  of  India  wa«  hy  that  rt*tn(«  ttan*- 
tarred  to  Hs  Majeaty,  inaimnch  ai  nch  a  power  wu 
tut  poKMaed  by  tbe  Eut  India  Compan  v.  Davosab 
OoBDHiK  c.  Qavibh  Dbosam  10  Bom.,  87 

ffeld,  on  appeal  to  tbe  Priry  Council,  as  followi : — 
Bemble — Th«t  tbe  general  and  ahetnct  doctrine  laid 
down  by  the  High  Conrtat  Bombay,  that  it  i*  beyond 
the  power  of  the  Britiih  Crown,  withont  the  oonient 


CESSION  OF  BBmSH  TEBBTTOBY  IR 

TBTDIA—Bonclpded. 
U  erroneoQB.  Where  an  objection  ii  taken  to  the 
territorial  jurisdiction  of  a  Britiah  Court,  ou  the 
ground  that  tbe  territory  over  which  the  jnria^etion 
of  the  Court  extended  has  been  ceded  to  a  foreign 
power,  euch  a  cesgion  lunst  be  regularly  proved, 
and  cannot  be  ertabliahed  by  uncertain  mfercncei 
fnan  equivocal  acta.  An  agreement  on  the  part  of  . 
tho  Government  of  India  pnrpwting  to  tnnifer  certain 
vSIagea,  forming  part  of  a  Begnbtion  province  within 
the  Bombay  Preaidency,  and  mbject  to  ordiaary 
Britifh  JQriadietion,  to  the  eitraordmary  jnriidiction 
of  the  Political  Agency  of  a  Natire  State,  doea  Dot 
omtitute  B  ceetinu  of  territory.  A  re^arrangement 
of  jnritdiclJoDJFitbin  Britiih  territory  in  India,  by 
the  exelnaionof  accrt^Q  diitrict  from  the  Begnlationa 
and  Codei  there  in  force,  and  from  the  jnnsdiction 
at  bB  tiie  High  Courts,  with  a  view  tu  tbe  otabliih' 
mmt  tbardn  of  a  native  jurisdiction  nnder  Britiih 
BnperviMon  and  control,  cannot  be  carried  out  except 
by  legislation,  under  the  proviiions  of  tlie  Imperial 
Statntia  8  *  4  Will.  IV,  c.  8E,  B,  4S  i  24  A  2G  Vic.,  c.  67, 
s.  22 1  and  24  &  25  Vic,  c.  101,  b.  9.  The  Governor 
OanenJ  in  Conncil  being  precluded  by  the  Act  24  &  25 
Vic,  c.  67,  s.  22,  (rom  lefpalating  directly  *i  to  the  sove- 
reignty or  donunioo  of  the  Crown  over  any  pnrt  of  ita 
territ<U'y  in  India,  or  as  to  the  allegiance  of  Britiidi 
sub jecti,  cuinot,  by  any  l^iilative  Art  (e^.,  by  "  The 
Evidence  Act  of  1872,"  i.  IIS)  purporting  to  make  ■ 
nfiiflcatton  in  the  Government  Oaxette  oonchinTS 
evidence  of  a  cesuon  of  territory,  exclude  judidal 
enqniryas  to  the  nature  and  lawfnlnea  of  that  cea- 
«on.  Where  the  foundation  of  the  jurisdiction  of  b 
British  Court  over  tbe  subject-matter  of  a  snit  Bod 
the  parties  thereto  is  territorial,  and  the  territory  by 
a  valid  cession  ceasea  to  be  British,  the  jurisdiction 
of  the  Court  can  no  longer  be  exercised,  whatever  be 
the  stage  or  condition  of  the  litigation  at  the  time  of 
such  eestinn.  Ducddhab  Qobdhan  «.  Detbax 
Kurji  L  I..  XL,  1  Bom^  867 

(36  W.  S^  861 :  I..  B..  8  I.  A.,  lOS 


-  Pow 


'  of  Crown  to  oeda — 


Meld  that  the  British  Crown  has  tbe  powoi,  i 
tho  intervention  of  the  Imperial  FarliaDuint,  to  moke 
a  cession  of  territory  within  Britiih  Indiato  a  foreign 
prince  or  feudatory.  The  opinioQ  eipretsed  by  the 
Privy  Conndl  In  Damodar  Oordia»  v.  Devram 
Ka»ii,  I.  L.  a.,  1  Bom.,  867,  follmred.  Quezon  as 
to  what  amonnt  to  •  eestian  in  toveredgnty  discussed. 
Lacbmi  HaulIB  v.  Faxiab  SntoB 

[Z.  lb  B.,  a  AIL,  1 


-  of  Hunioipallty. 


Ste  Calcittta  Hutnorrii.  ConOLiDlTIOIf 
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CHAIRMAN— co«mi«Jed: 

See  LiMmiiON  Aor,  187^,  irt.  86. 

[I.  Ik  S..  as  UjwI.,  S4S 

See  MAatgiRATB,     Jbbibbuttios      oj — 
Qbhibal  Jusjsdiciioh. 

^.  Ij.  B.,  16  Uad.,  8S 


CHAMPERTY. 

Sm  Cohtraot  Act,  i.  23— Illiou  Coir< 

IKAOTB — AOAIHBT  PUBUO  PoUOT. 

[LI..B..18Ua(L.S74 
8e*  ComiBACrr  Act,  s.   £8— Illcsu^  Con* 
iBAora—  OBHBRUiLr. 

1. MftlntenanM— Fotd    agreentnt 

— AltB^aiia*  hy  Hittdmcidow— Watte. — A  Hiada 
widow,  aa  the  heire-i  of  her  huibknd,  laed  bit  fonr 
■nrTiving  brothen,  who  letained  the  enjoirment 
the  whole  joint  utAte,  for  the  recoreri;  A  her  ihsie. 
While  the  Buit  ww  pen^ng,  on  tiw  84th  April  1869, 
flbe  entered  into  kd  uretment  wiUi  tiie  detandMit 
Q,  by  which,  after  reating  the  nfttare  of  her  eUim, 
•nd  itatiiig  that  (he  wu  too  poor  to  proMOute  tti 
•he  Mngned  to  liini  all  aha  might  be  entitled  to 
recdve  from  the  jcdnt  aitate  In  right  ^f  lier  dfetaaed 
:ha*b»nd,  together  with  all  interest  and  accamolatiani 
thereon,  and  all  advantage  to  he  derived  from  the 
anit  abont  to  be  institnted  b;  the  defenduit  O,  and 
-alie  appointed  him  her  attorney  to  iiutitnte  and  carry 
on  any  luit  in  her  name  for  lecovering  Yier  light  and 
■hare  in  the  property  ;  it  being  agreed  that  he  ibould 
tetain  one  min^y  of  wbat  mlghi  be  lecoTcoed  abao- 
lutrly  for  bis  own  benefit  ai  remaneraUon,  and  oat 
of  tbe  other  moiety  ihould  repay  lumaelf  andi  rnna 
as  he  might  from  time  to  time  bare  advanced  or  pud 
:  for  her  mainteoanoe,  with  intenat  at  IS  per  cent,  per 
annam,  and  aba  all  inch  aume  and  coata  aa  he  might 
-from  time  to  Vttae  havo  advanced  or  been  put  to  in 
carrying  (m  the  anite,  with  intereat  at  13  per  cent,  per 
annnm,  and  ebonld  pay  over  the  rendae  to  the  •ridow 
heraetf.  Snbaeqaently  that  anit  waa  withdrawn.  In 
Hay  1B59,  tbe  widow,  by  O,  filed  a  trcnb  bill  againet 
her  hnsband'i  eorriving  t^othera  for  recovery  of  her 
huibnnd'a  share  in  the  estate  together  with  aocnmnla- 
tiona,  and  in  Angnst  18G1  obtained  a  decree  for  a 
largeaumof  money  ont  of  the  joist  estate— "the  wfaide 
4o  be  enjoyed  by -her  aa  a  Hindu  widow  in  the  i 


aaugnment  of  April  1869  io  B  8,  tbe  defendant. 
In  a  snit  hnaght  on  tbe  ^nd  Fsbrnary  1666  by  the 

-reTersionary  heirs  of  the  hasband,  in  the  Conrt  of 
the  Prindpal  Sndder  Ameen  of  Hooghly,  agunat  the 
widow,  a,  and  S  8,  tbe  last  one  of  wbom  alone 

.  resided  in  Calcntta,  whiob  aait  waa  on  the  2Srd  of 
April  1B66  removed  into  tbe  High  Court  on  the 
appliefttion  of  6  and  H  8,  it  was  prayed  that  the 
agreement  of  April  1869  and  all  snb-aaugnments 
that  m^t  Itave  twen  nwde  be  set  adde  as  vwd,  and 
that  the  mont^  should  be  paid  into  Conrt  and  kept 


CHAMFEBTT— «Mi/tnMif. 
tbire  during  tbe  life  of  the  widow  dafendaut,  for  ihg 
bsoefit  of  the  iev«nianary  hcsn,  and  in  order  tit 
in«veBt  wute.  Held  by  Pasu,  J.,  the  suit,  being 
one  topTevent  oontonplated  wtstei  was  not  barred  by 
lapse  of  thne.  The  agreement  of  4th  April  1S69 
was  void  as  beijig  ■  itbont  definite  oonddecation,  and 
bdng  b  tbe  nature  of  a  gambling  tranaactioii,  not 
ralid  against  heiii  under  Hindu  law  t  and  it  waaalso 
Toid.  being  of  a  ohainpertoDS  natnre,  aDd  oentiary  to 
pnblic  policy.  The  law  wbicb  forbids  and  avi^ds  idl 
•«*«  ocntrary  to  pnblic  policy,  and  nibvervve  of  the 

Serai  int^ests  of  acciety,  ia  in  force  in  this  conntry. 
ependent  of  the  Charter,  there  is  a  powa*  inho'ait 
in  any  Court  of  Justice  which  recavea  ita  authority 
fcnm  the  State  to  make  tbe  intcrerts  of  private  per- 
sona Bubordinate  to  those  of  tbe  pnlJic,  and  to  take 
care  that  where  they  are  in  conflict,  the  latter  shonld 

Evail.  Seld  on  appeal  by  Praoooe,  C.J.,  and 
OPEBBSOV,  J.,  that  the  suit  oould  be  maintained 
for  the  relief  songht,  and  for  (he  protection  of  the 
property  ;  that  the  deed  of  tbe  4th  Apifl  ISfiQ,  so 
lax  as  it  related  to  the  moiety  of  the  property  a«- 
tigned  to  the  defendant  Q  ahaolutely,  was  net  bind- 
ing on  the  plaintitb  or  on  the  persona  who,  npcm  the 
dnth  of  the  widow,  might  ancceed  to  the  property 
of  ber  deceased  hoabaod.  Thon^  not  void  on  the 
gtonnd  uf  chwnperty,  it  was  an  nnowsoioMhle  bat- 
gun,  and  a  specnlative.  If  not  a  gambling,  oontiact, 
and  there  was  no  neoaidty  for  such  an  dienation  by 
the  widow.  But  so  far  aa  regards  the  asngnmoit  (« 
the  moiety  as  secnrity  for  the  advances  and  «ipaBaea 
wbkb  GF  or  his  aaaigns  uigfat  reasonably  and  pro- 
perly make  or  incur  for  the  muntenance-irf  tbe  widow, 
tor  carrying  on  the  necessary  proceedings  to  enforce 
bar  rights,  with  11  per  aeBt.intanat  on  such  advances, 
it  was  not  void,  but  created  a  change  npon  that  nxdety, 
which  was  binding  upon  the  rer^onary  hdra  of  tbs 
husband  to  the  extent  of  «ub  adTawN*  ind  nrpiMOW 
There  was  legal  neoearity  for  audi  cbai^«  and  it 
affected  tbe  moiety  both  of  pancipal  and  accmmila* 
tlons.  Stid  by  Miophbrsou,  J.,  tbe  igrecmeDt  of 
April  1869  was  void  by  Kngliab  law  aa  blin^  a  mero 
gambling  transaction  and  oontiary  to  pnUie  ptdioy 
and  illenl.     OaoBB  v.  Akibtaiuii  Oassbi 

[4  K  L.  B.,  O.  C,  1:  IS  W.B..  0.0,18 

S. AaaUraxavat  of  dabottar  land 

In  ooDflldaiatloa  of  dafbndAnt  eiMittas  by 
■nit,  &t  biB  own  cxMt,  tbe  BrfthmlnB,  etc.— A 
Hin^  widow,  together  with  the  next  bmr,  joined  in 
assigning  to  the  defendant  a  d^ntter  estate,  in  oonsi- 
delation  of  the  defendant  eondoetii^,  at  his  own  eeat, 
prccee^ngs  for  the  ejectioti  of  Bruaain*  and  Baaiaa 
then  in  occupation  as  poojaries  to  oondnct  the  wor* 
ship  of  the  idoLa ;  and  Dp<m  the  coacUtlim  thsA  he 
ahonld  thereaftA  oondnct  anch  worship,  and  out  of 
the  proceeda  and  olteringa  retain  thtee-foniMia  for  Ua 
own  purposes  and  for  heapitalityi  and  p*y  tbe  iemai». 
in^  fourth  for  tbe  majntmanoe  of  the  widow  aod  the 
heir.  Seld  that  the  nstignmisit  was  valid,  the  pur- 
pcse  for  which  the  lands  were  dedjoatad  l>eiiig  provided 
for;  and  that,  although  the  banaactioD  amounted 
to  champerty,  that  wm  no  gtoond  foe  traating  it  aa 
invalid.  An  aaugnment  betweoi  Hindus  of  pnqierty 
the  nbject-B»tt«r  of  Utigation,  on  con^tiQu  wIum 
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oin^liBto  clMmperty,  ii  not  on  tbat  gnnnd  invalid. 
JAsranioD  OsBUAsn  e.  Loxbvavth  Oiasi 

[JCorslu,  808:  S  Hay,  160 

8,  Bond  given  to  a«eaxv  money 

for  litigation.— A  mit  will  lie  <»  »  bond  pv«n  tor 
the  poTpoce  of  wcnring  money  to  be  eipendad  in 
MRjlng  m  latT  proceeding!.  Nosnv  Csirraja 
Obmb  «.  Bui«oaHBv&Ta  Gton 

[W.  IL,  1864,  eS 

4. Transfer    of   property    fbr 

purpose  of  Utlgatlon.— The  Courti  will  not  intar- 
fere  wben  m  tnioifer  U  completed  at  once,— a  ^., 
wbai  a  pu^y  bnjB  $.  ccrt^n  ihare  of  x  Btiganf  ■  tiik 
and  itandi  or  laUa  by  hit  pntchsse,  having  only  the 
right  to  reooTcr  hii  ahare  from  the  part;  nUng  if  the 
Utter  wini  hii  eaie,  and  having  no  claim  at  sU  if  the 
Oiarta  dedde  asaimt  liim,  QiKtr« — Wbtther,  in 
the  prcaent  itate  of  the  Uw  in  India  (18U),  champerty 
can  be  pleaded  at  alL  PvxcBAnrN  MtrzoOKDiK  v. 
VQORai.  N&TH  Boi      .        .    W.  B.,  1864, 800 

6, I-»w    In    BoMgaL— J»M    by 

GlotiKi  J.  (Uaofhibbov,  Jv  diMenting),  that  there 
ii  no  ^vr  against  champerty  or  maintenance  in 
Bennl.    Pavob  Covbu  UAanxni  o.  Eun  Cbdut 

^^  [9  W.  E.,  490 

6, AflBlitnmoit  of  Interest  tot 

purpose  of  Utlg&tlon,— Q»irr« — Whetlier  cfaam- 
'  P^y  <^  m^atenance,  according  to  English  law,  ii 
forbidden  by  the  law  of  India,  Where  A  met  in 
reapect  of  hi*  own  Sntenat  for  the  viola^n  of  a 
contisct  made  for  Urn  by  .B  aa  agent  only,  the  aaign- 
moit  of  ^1  intereat  in  the  agreement,  in  order  to 
enable  A  to  bring  hii  lait,  b  not  dumperty  or 
malntenancft    Fibobbb  e.  Kaiuli  Kaioksb 

p  V.  B.,  F.  O.,  88 :  8  Hoore'e  I.  A..  170 

JUGOfOKO  LAI>  «•  BOSBW  KOWK 

[0  W.  B.,  848 

7. Agreement   against    pubUo 

poUey — Void  offntmtui.^S  taita«d  into  an  agree- 
ment with  O  that  'd  a  >nlt  which  waa  then  abont  to 
be  bronght  by  0  for  the  recovoy  of  certain  lands 
■honld  be  decided  In  favour  of  O,  it  wai  to  pay  O 
BS^  and  O  waa  to  make  over  to  S  half  the  land 
recovered.  S  waa  to  pay  BGO  in  ceit^  proportiona, 
wbidi  £  waa  to  lose  if  the  rait  waa  not  decided  in 
favoor  of  O.  G  recovered  the  land,  and  S  thai  aned 
him  npon  the  above  agreemetit.  Senile— Tbat  the 
agreement  was  not  voia  on  the  gronnd  of  dkampeity  ; 
■wX  any  rate,  tbat  it  «u  capable  of  eiplaoation  by  a 
oouaidenticai  of  the  mrronading  circnmatancee,  which 
the  plunUff  aboald  Imve  bad  an  opportunity  of 
giving  in  evidence.  Baxsat  EHunimAT  e.  QoTum 
FAmaaBT    ....    6  Bom.,  A.  0.,  63 

8. TlaialMaMti»o—Apflieati(m      of 

tow  of  ehampmj—Duly  tf  Ccmrt—Bpaeifle  y«r- 
fOrmanae  af  Itate  mtrmnng  ofclait^artg. — The  law 
of  England  aa  to  the  offencta  of  maintenance  and 
champerty  doea  not  apply  to  nativea  of  India.  In 
dealli^  with  objectima  to  their  oontncte,  on  the 
ground  of  maintenance  and  champerty,  the  Conrt 
mnit  look  to  the  genenl  principln  regarding  public 
pdicysad  the  adndniatntiou  of  jnatice  upon  -which 


CHAJCEBBTT— eoNfi'Mtfd. 
that  law  at  preNnt  reata.  To  eonaUtnte  "nwinteB- 
ance,"  improper  litigation  mnet  liave  been  atirred  np 
with  a  bad  motive  for  porpraea  contrary  to  pnbUo 
policy  and  justice.  " Champerty"  b  a  apcciea  of 
"maintenance"  and  of  the  Mme  ciiaTactm,  but  wiUi 
the  additional  featore  of  a  eondition  or  bargain 
providing  for  a  participation  in  the  rabjeet-mattco' 
of  the  litigation.  Bprciflc  performance  decreed  of 
a  leaae,  though  the  leaae  formed  part  of  an  arrange- 
mttit  whereby,  as  a  consideration  for  the  leaae,  the 
plaintiff  waa  to  lend  the  defendant  money  to  enable 
nim  {i»ttr  alii)  to  ccmmmce  proceedings  agalnit 
the  then  tenant  of  the  snbiect-rattn'  of  the  intended 
lease.  PiroBAxnm  Csam  e.  KAmiA  Nataxkah 
[llCBd.,168 

B. Agrssmsnt  to  earry  oa  law 

BOlt— 2^U»0  poliey.—Oae  M  S,  bring  apprehen- 
sive that  (in  oMUcqaoMM  of  an  action  of  trerpa*  tn 
the  Snpreme  Court  which  11  S  and  A  R  ^A 
bronght  against  P  P]  he  was  in  danger  of  being 
^epnved  A  a  [neee  (^  land  of  which  he  waa  that 
pcaaessed,  entered  into  an  agreement  with  £  If  tbat 
he,  K  y,  ahonld  conduct  the  pending  case  at  his  own 
CLsts  and  necessary  eipau(«  and  that  afUr  M  S 
sbonld  have  pvuved  that  the  peee  of  land  waa  kia 
sile  property,  K  N  taA  M  S  shoald  erect  a  build- 
ing on  it  at  their  j'jint  eipense,  and  thst  the  rent* 
and  pruflta  of  such  bnil^g  shonld  be  enjimd  by 
X:  SuaAM  S  jointly  dnring  the  lifetime  of  M  B, 
after  whoie  death  the  property,  with  the  boildlng, 
was  to  be  the  sole  and  abaolute  propfity  otKlf. 

lid  that  the  above  agreement  (wfaen  oonridoed 
with  its  snrmnnding  circunistaneet) 


void  a 


r  of  maintenano 


diamperty,  i 


bow  6x  Cbe  Ei^lisb  law  relaUng  to 
id  champerty  ia  applicable  to  Hindmin 
the  presidency  towns  considered.  Q«<er« — Whether 
that  law  was  e\er  applicable  to  cases  where  pecuni- 
ary assistance  is  afforded  to  defendants.  Dakohxax 
MASBATn  e.  Eahaxdab  Nasaxda 

[8  Bom.,  O.  C 1 


la- 


•  Invalidity  of  oontraot  on 


ground   of   malntensnoa— .^^ranMist   agaiiut 

fsblie  polio). — A  c  mmlatariat  officer  named  Jf 
sd  a  butler  named  L,  who  was  empl^iyed  to  pat 
forward  with  the  money  of  JIf,  or  his  own,  various 
large  contracts.  Two  accounts  were  opened  in  several 
houses  of  ^aacy  in  the  names  of  Jf  sad  L.  To 
secore  lumself,  M  caused  X  to  execute  a  will  leav- 
ing his  whole  estate  to  M.  Testator  and  l^atee 
pmabed  together  In  the  Ttrtia  <t(tm-stup  In  18SA. 
The  Adminisbator  Qanoal  of  Madras  admlnistnred 
to  I/a  ettat4^  bnt  the  pertoaiat  repretentativea  of 
M  contested  the  right  of  the  Admiustrator  General 
to  pay  over  the  fund  to  those  of  L.  The  result  was 
that  L'a  representatives  were  reocmmended  by  tiieir 
attorney,  C,  to  apply  to  one  J  (the  preamt  pl^tiff), 
iiha  was  also  a  client  of  C't,  for  the  necertary  funds. 
J  consoited  to  advance  money  for  the  purpoae  of 
the  suH,  and  on  the  88th  July  ises  a  so-called  deed 
of  mortgage,  drawn  np  by  C,  was  eiecnted  between 
the  present  def  mdanta  as  mortagors  and  the  plainUff, 
y,  ti  mortgagee,  wberrtiy,  in  coastdenttioo  of  an 
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advftucc  of  the  »nin  of  B5,000  (the  receipt  of  111300 
of  which  wu  by  the  imtrumetit  wtnowlodged)  to  be 
uuulc  by  J^  to  Bucb  atturncj  as  ho  should  select,  before 
the  Slat  of  December  1B69,  the  dcfettdanta  mortgaged 
GvcTytbing  which  tbey  might  he  entitled  to  recover 
by  suit,  t^o  mortgage  to  bo  defotible  on  payineiit  of 
GO  per  cent,  of  what  they  might  recover  by  niit,  and 
a-furtlier  EO  per  cent,  apon  all  to  which  Uiey  might 
be  entitled  *B  the  penong  enUtled  to  i/>  eftate. 
They  alio  covenanted  to  repay  the  money  lent  with  in- 
terest. The  present  defendant)  meceeded  in  tlieir  init 
against  the  Administrator  Ocnersl,  and  thii  salt  was 
brooght  by  J  to  recover  a  oommisuoD  of  50  per  cent. 
on  the  sum  recovered,  and  the  lunu  advanced,  with 
int««i(.  Defendants  denied  that  plaintiff  had.  fnl' 
filled  bis  part  of  the  agreement,  and  allef^  that  in 
cooaeqvcDce  of  hii  neglecting  to  mpply  fluids  they 
had  b«at  ocmpdled  to  bonow  of  a  th&d  party.  They 
■lao  pleaded  that  the  agreement  was  vi^  for  cham- 
perty and  maintenance.  Meld  that  by  the  law  of 
England,  whidi  prevailed  in  the  present  snit,  thii 
contaract  was  clearly  void,  beii^  contrary  to  the  plaw 
provision  of  tha  common  and  atatnte  law  against 
maintenance,  and  that  it  was  also  void  as  being  con- 
trary to  pnblic  policy.  The  Conit  further  fonnd  that 
the  plaintiff  had  failed  to  fulfll  his  part  of  the  con- 
tract, bat  allowed  him  to  recover  the  earn  really 
advanced  by  liim,  vit.,  118,200,  with  interest.  Mulla 
jAnAsn  TiBB  An  p.  Yaoaju  Easax  Bi 

[7Mad..l28 


IL  - 


-  Contrsct  with  &  litigant  to 
supply  ftuda  on  aeourity  of  property  In 
dispute — Mai*leitatu^e.—A  contract  made  in  good 
faith  by  a  person  with  a  litigant  to  (npply  bim  with 
funds  ttf'carry  on  the  suit  on  tbe  security  of  the  pro- 
perty in  ^puto  will  be  enforced.  Bncfa  a  contract  is 
distingnishable  from  an  oflicious  intermeddling  in 
tbe  suits  of  other  persons,  or  acts  teadiog  to  prorent 
unnecessary  litigation.  Quare — Whether  contracts 
involving  nudntenance  and  champerty,  as  those 
offences  are  defined  by  English  law,  will  bo  enforced. 
NcTsoo  Lall  v.  Budkbb  Pbbs&as     ,   I N.  W.,  1 


la  - 


-  Furohaser  joining  In  rait 
to  recorar  property,— Where  tbe  purchaser  of  a 
share  of  land  joins  his  vendor  in  a  snit  to  recover  his 
own  property,  his  action  cannot  bo  termed  "cham- 
perty."      McirmAKHDlf  SlHOH  r.  Bhodot  Sibqh 

[la  W.  B-,  188 


18.- 


-  SpeouUttlv*  puroliaee  of 
right  of  appeal.— Q«<n^— Ought  the  ipecnlatlve 
pnrehaae  of  a  right  of  appeal  to  be  recogmzed  by  a 
Conrt  if  Justice  F  TBOiLroEoKAtH  Bahzbju  t. 
BBiirDAmH  Cbdnsib  Sixkab  Chowsbby 

[18  W.  B.,  486 

14. Bait  by   osalgnae    against 

t«eignor-^MaiHltna»ct. — An  assignee  of  pro- 
perty is  not  entitled  to  recover  against  bis  assignor 
on  tbe  footing  of  a  champertous  contract.  An 
assignee  of  property  whose  assignor  was  not  in  pos- 
session when  the  assignment  was  made,  can  only 
recover,  even  from  the  bands  of  third  persons,  upon 
showing  that  he  would  have  bad  a  right  to  enf^e 
BpccMc  performance  of   bis  eontnct   agftinit  his 


as^norif 

of  the  BSd 
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if  tbe  property  were  come  back  to  the  handf 

BoosRtm  SnroH  v.  Lutkbfitw 

[38  W.  B.,  685 

li  Alienation  by  Hindu 

■widow.— X'  B,  a  Eindn  widow,  having  applied  to 
if  S  to  ud  her  in  leaving  the  family  dwelliog-bonac 
of  her  late  hnsbaod,  G  C  C,  where  sbo  alleged  she 
was  improperly  treated  and  placed  under  restraint  by 
tbe  plaintiff,  her  husband's  sole  surviving  brother, 
ff  S,  at  his  own  ccst,  enabled  her  to  do  so.  She  thai 
applied  to  S  Sto  advance  funds  for  the  payment  of 
certain  debts  incurred  by  her  in  consc^aence  of  the 
plaintiff's  refusal  to  pay  her  any  portion  of  the  family 
estate,  to  allow  her  a  monthly  sum  for  maintenanee, 
and  to  manage  and  conduct  for  her  a  suit  wMcb  she 
proposed  to  histitnte  to  establish  her  right  to  a  portico 
of  tne  joint  estate ;  and  M  9  oonaented  to  do  so  npot) 
certain  terms,  which  were  embodied  ui  a  deed  ij 
which  K  D  Basiled  to  fi"  S  all  her  right,  shares 
and  interest  as  widow  of  ff  C  C  in  tbe  jc^t  estate 
and  in  the  accnmulaticns  thereof,  and  in  tbe  sepa- 
rate estate  of  17  C  C,  and  all  benefit  to  be  derived 
from  the  intended  suit;  on  trust,  first,  to  repay  all 
the  costs  of  the  suit  j  secondly,  to  retain,  by  way  of 
remuneratiim  for  managiug  tbe  suit,  one  bait  of  what 
mi^ht  be  recovered  tberem  s  and,  thirdly,  to  hold  the 
residne  as  security  for  repayment,  with  interest  at  13 
per  cent.,  of  the  sums  advanced  hy  H  3 1  the  surplus, 
after  satisfying  all  such  snm^  to  be  pud  to  f  A 
Then  K  D,  with  the  ud  and  under  the  managemoit 
of  H  S,  brooght  a  suit  against  the  plaintiff  and 
other  members  !of  the  jobt  llunily  ot  G  C  C  tor  » 
declantion  of  her  rights  under  the  will  of  bis  father, 
S  C,  and  for  the  administration  ot  O  C  C»  shsre 
of  the  joint  estate.  The  resolt  of  this  suit  was  Uiat 
S  D  was  (among  other  things)  declared  aititled  aa 
a  Hindu  widowto  81,01,302-14-10  in  reapoct  of  tba 


1)1,01,902-14-10  into  Court,  nnder  an  order  made  in  tha 
suit.  K  D  sabseqaently  obtained  an  order,  under 
which  she  took  this  snm  ont  of  Court,  notwithstanding 
that  tbe  plaintiff  apjjied  for  an  injunction  to  restraui 
her  taking  it  out.  Upon  her  ohtaiuina  that  ordcf,  the 
ph^ntiff,  as  immediate  reversionary  heir  <st  G  G  C, 
instituted  the  present  suit  ag^nst  K  D  and  H  B, 
to  restnun  K  D  from  taking  the  B1/>1,S02-14-10 
ont  of  Court,  and  to  oompel  ha-  to  bring  back  any 
portion  thereof  which  she  m^t  have  already  reedved  ( 
and  for  a  doclaration  that  tbe  asugnmmt  io  H  8 
created  no  valid  chai^  thereon.  Hild  (following 
tbe  deciuon  In  the  case  of  Orott  v.  Amritam^i 
Dati,  4  B.  L.  B.,  O.  C,  1,  that  the  assignment  to 
S  S  was  not  binding  on  the  reverdonary  heirs  lAGC  C, 
except  as  regards  the  charge  on  one  moiety  for 
Bipoises  incurred  and  advances  made  by  .ff  S  whether 
by  way  of  maintenance  or  otherwise,  with  interest 
thereon  at  IS  per  cent.  Bikwanath  Cbusvbb  c. 
KaADTJiXAKi  Dabi  .  9  B.  Ii.  Bi  70 

16,  Operation    of  oonTeyanoe 

pendente  ]i.ta—CimdUiimal  tra*fftr~Maiittt- 
natut. — N,  dainung  to  l>e  entitled  to  certain  real  and 
personal  property  as  bdr  of  ono  J,  brought  a  suit 
under  Act  XIX  of  18U  to  obtain  possesdim  thereof  i 
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kitd,  in  order  to  provide  fiiDdi  to  cairy  dd  the  Htigv 
tloD.  executed  an  iknnuma,  wbereby  he  purported 

10  nliDqniah  and  ounvo;  to  one  K  s  miAAy  of  bti 
right,  title,  and  interest  in  the  property,  in  cuniiderm- 
tirin  of  the  anm  of  R50,  if  agreeing  to  take  all  pro- 
per atcpt  and  ii  defray  all  eipcniea  Decenary  for  the 
recovery  cf  the  pn^porty,  which  ffaa  valued  in  the 
ikraraama  at  )tTG,0OO.  K  accordingly  carried  on 
the  nit  and  incurred  coate  to  the  extent  of  fil.TOO, 
bat  the  rait  waa  ultimatoly  dlsmiued.  The  property 
Vaa  aft«rwardi  taken  pttWMion  uf  by  the  Coort  of 
Waidi  on  behalf  of  one  iS,  who  claimed  under  an 
alleged  adoption  by  tine  A,  the  per»>n  laat  in  pr»c»- 
Don.  Thereafter  K  anld  hii  interest  nadrr  the  ibar- 
nama,  which  be  valaed  at  B2,18,000,  to  the  plaintiff 
for  the  nuD  of  H1,TOO.  In  a  suit  braugbt  againit 
the  Conrt  of  Wardi  aa  repreientlng  S  fur  the  reeo- 
xery  of  a  ni  icty  of  the  prijpeity  cr  iti  value,  in  which 

11  rofiued  to  join  aa  plaintiff  and  was  made  a  defen- 
dant,— Btld  that  the  suit  wm  nut  maintainable  ;  the 
c  mreyance  by  A  to  £  ^d  m  t  operate  ae  a  prcioot 
tiKufer  of  the  property,  but  only  ai  an  agreement  to 
tramfer  it  on  oraidJUunB  which  were  never  fulfilled  j 
tlio  pluntiS  wai  not  entitled  to  recover  ai  agwnat  5, 
Vho  waa  no  party  to  the  deed.  Seld,  alir),  that  the 
traoMction  wai  void  ai  being  contrary  to  public  policy, 
and  ooa  to  which  effect  onght  not  to  be  given  by  the 
Onrt.    TuA  SoonsAMIB  Ckowdbbuk  e.  Couio- 

[18  B.  L.  B.,  496:  SO  W.  B.,  446 

St»  Bbobosoohdrkb  DAaasAB  c.  Issca  Cedktibh 
DtiTT       .         ,    UB.L.B.,Sa;18nr.B.,140 

17. Bait  against  pitbllo  polio^ 

— Maliciimt  mil  6g  atiifftue  ofrigM  lo  tue^Haiti- 
tejMvce.  —  In  the  case  of  a  perem  who,  having  been 
detected  in  a  fomer  mit,  aetka  ont  from  vindictive 
fecllngi  othen  who  he  think*  can  egtahlith  a  claim  to 
the  property  in  diipnte,  aud  prevail  upon  them  to 
auign  to  him  thar  rappcsed  rights,  it  would  be  con- 
trary to  pablic  policy  to  allow  aneb  a  enit  to  be 
maintained.  Birborath  Dii  Boy  c.  CHOaDBB 
If  OEDx  Dmr  BiBWAg  28  W.  B^  165 

IS. Bond  exeontfld   by  Hindu 

-widows  —  Mainteiiajice  —  Fmad  —  Uiidut  injlu- 
eHTO  a*d  ihreati.—Thc  throe  childleas  widowa  of 
a  lamindar  inititutod  a  luit  agaiiut  the  rightfol  heir 
to  their  huaband'a  estate,  in  wbieh  they  uneucceeafully 
disputed  hi*  intimacy.  Previously  thereto  they 
had  obtwned  advances  of  money  from  the  present 
plaintiff,  and  executed  in  hia  favour  an  agreement 
and  a  bond,  whereby  they  secnred  to  blm  the  payment 
of  targe  sums  in  case  they  recovered  their  huabaiid'i 
estate,  and  virtually  gave  to  him  the  entiea  control  of 
their  suit.  Subsequently  they  agreed  with  the  right- 
ful hdr  to  oumpromlae  the  suit,  which  compromise, 
however,  waa  never  acted  npnn,  partly  owing,  it  was 
alleged,  to  the  snbseqnent  conduct  of  the  heir.  At 
the  date  of  the  oompromiae,  the  hdr,  who  had  jast 
attained  his  majority,  and  waa  without  pmpcr  counsel 
or  aasiBtaiice,  and  acted  under  threats  from  the  ptuo- 
tiff,  a  powerfnl  and  wealthy  banker,  that  he  would 
carry  od  the  litigation  against  him  pir/iu  aut  ns/aw, 
waa  indaced,  contrary  to  his  own  judgment  and  scose 
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of  right,  and  without  any  evidence  that  the  snni 
claimed  was  really  due  to  the  plaintiff,  to  elecnte 
a  bond  in  lus  favimr,  whereby  he  bound  himaelf 
to  pay  a  lai^e  sum  of  money  claimed  by  the  plaintiff 
as  belog  due  from  the  widows ;  the  pluntiff  on  hia 
part  agreeiug  that  he  wi.nld  treat  such  payment  as  a 
satisfaction  of  hia  claim  agunst  the  widows,  but 
meanwhile  that  he,  wonld  retain  the  securities  which 
ho  held  from  them.  Jn  a  snit  bnmght  bj  the  piatU' 
tiff  against  the  heir  to  enforce  the  lart-mentioned  . 
bond, — Seld  that  the  bond  was  wholly  invalid  and 
frandnlont  aa  against  the  defendant,  and  that,  aa 
there  was  no  privity  of  contract  between  the  plaintiff 
aud  defendant  independently  of  the  bond.  It  could 
not  stand  as  a  security  for  anything  which  might  be 
justly  due  from  the  widows.  Q^iere  -  Whether  the 
plaintiff  could  have  recovered  from  the  widows,  if 
they  had  been  successful  against  the  heir,  the  large 
sums  of  money  secured  by  thrir  bond  and  agreemont. 
The  law  of  champerty  and  maintenance  is  not  the 
same  In  India  as  in  England.  The  English  statnte 
with  regard  to  champerty  is  not  applicable  in  the 
mofnaail  in  India.  The  Indian  Ci>nrts  in  every 
transaction  must  decide  npim  the  fact  whether  it  is 
merely  (ho  acquisition  of  an  interest  in  the  subject  of 
litigatlrm  bond  fide  entered  into,  or  whether  it  ia  aa 
nnfair  or  illi^timato  trannction  got  np  for  the  pur- 
pose merely  of  apnil,  or  of  litigati  ^n,  disturbing  tho 
peace  of  familire,  and  carried  on  fri>m  a  corrapt 
or  other  improper  motive.  Chbdakbaba  Chettt 
T.  RiBJA  KBiSHrTA  Mcrnr  Vira  FrcHAnjA  Naixeb 
[13  B.  I..  &,  F.  C,  fi09:  L.  B.,  1  L  A,  S41 
2S'W.B.,  148 


18, Agreement  against   pabllo 

t>0lic7 — MainlenaiKe — Malitiioiu  protecvtion — 
Saaton^il*  and  probabU  eatitt  —Praeiice—Seevrilji 
for  cotti  by  a  perton  not  a  parly  to  the  iwit. — - 
In  a  deed,  dated  17tfa  Jnly  1867,  it  was  recited  that 
A  was  entitled  to  certain  property  then  in  pcssession 
of  J)  and  B,  and  that  A,  and  B  her  husband,  "  havmg 
no  funds  to  adopt  or  to  commence  legal  prcceediogs '' 
for  the  recovery  of  the  property,  had  applied  to 
C  to  assist  them  in  commencing  and  conducting  tho 
neccsary  suits  and  to  make  all  the  requisite  disbnise- 
menta  connected  therewith  nntil  their  final  termina- 
tion, and  that  C  had  agreed  to  do  so ;  and  also,  aa  A 
and  B  had  "no  means  whatever"  to  pay  to  them  or 
the  survivor  RIGO  a  month  nntil  the  final  termination 
of  the  litigation.  Then  followed  the  appointment 
by  A  and  B  of  C  to  be  their  attorney  to  ins^tute  and 
prosecute  all  noreasary  anita,  to  sign  all  papers  and 
documents,  to  rccnve  all  moneys  and  take  iHisaesaion 
of  all  lands,  etc.,  to  which  A  and  B  might  become 
entitled  under  any  decree  or  order  that  might 
be  made,  and  to  appoint  attorneys  and  vakils.  C 
then  covenanted  to  institnte  and  pmsecntc  the  neces- 
sary suits,  and  to  make  the  necessary  advances  and 
payments  and  to  pay  BIBO  a  month  to  A  aod  B. 
Then  it  wa«  agrecd'that  ont  of  the  moneys  or  pro- 
ceeds of  lauds,  etc.,  recovered,  C  shonld,  in  ttie  Bret 
place,  retain  and  reimburse  himself  all  advances  and 
payments  made  by  hiv  with  Interest  thereon  at  Ii  per 
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cent. ;  in  the  Kcond  place,  retain  to  hlmielf,  by  wsy 
of  Temunention  for  hli  troable  and  riak,  onc-tbird 
of  the  nett  pnoeedi  of  the  litigation  j  and,  in  the 
thM  place,  make  over  the  remunhig  twc-tbirdi  to 
Ji  and  B-  A  and  B  aovauuited  not  to  intermeddle 
with  C  in  tnoKcating  the  litigation,  that  th^y 
would  render  him  nil  pouible  aeaiitance,  and  that  the 
Hiw«r«f-atkimey  given  by  then  to  C  ihonld  be 
bMVoeabJe  so  long  a*  he  proKcnted  the  litigation  and 
paidtheBMintbly  allowance  of  H160,  It  wu  provided, 
boweror,  that  if  S  wiibod  to  devote  all  bia  time 
Uiereto,  he  ndghl  hare  tiie  nanagemoit  of  the  liti- 
^tioQ,  bnt  nnder  the  TODtnil  at  C  \  and  that  A  and  S 
D^ht  revoke  the  pawev>of-Bttoniey  on  repaymcmt 
to  (7  of  all  money  advanced  by  him  with  intemt  at 
13  per  cmt.  and  the  inin  of  H2,000  by  way  of 
Uqn^ted  damagn.  A  power  wai  alio  teierred  to  A 
and  S  to  compromiae,  bnt  only  with  the  eonacDt  of  0, 
nnlen  the  nim  to  be  received  <ai  the  ooupronlM 
ahonld  exceed  the  total  amount  of  C(  •draneea 
with  inteT««  at  12  per  coit  In  pnmiaaae  of  thii 
agreement,  a  nit  ww  inititated  in  the  namei  of  A 
and  B  agi^nit  B  and  B  to  recovtr  prMeadon  of  the 
pnpeity.  Thie  luit  wu  by  the  High  Court  doseed 
\a  the  daJntifTe  favour,  bnt  wai  on  appeal  dismlMed 
by  the  Privy  Conncil  with  oi^ti.  Whda  the  init  wai 
In  the  Conrt  of  flnt  inetance,  D  and  S  applied  to 
have  C  added  as  a  party.  This  application  wurefnaed, 
and  a  and  S  ^A  not  appeal  from  ttiat  refnwl. 
Fmding  the  littgation,  A  and  B  bnmght  a  nut 
agunit  I)  and  E  tor  wanlat.  and  obtuned  a  decree. 
On  the  2Ut  September  ^  and  £  execnted  a  m«mc< 
nndnm  of  agreement,  whereby  C  pnichaKd  all  thdr 
tight!  in  the  two  mitt  bronght  by  them  agunit  D 
and  S.  D  and  E  now  bronght  a  mit  againat  C, 
alleging  that  they  had  loflfred  Irn  and  dunage  by 
the  lit%ition  ioititnted  hj  A  ad  B;  that  C  wa* 
gnilty  of  champerty  and  midntcnancei  that  the 
Utigation  wu  commenced  and  oontinaed  malicionily 
by  C  in  the  namn  of  pctwrni  who  had  no  1ml  or 
equitable  right,  and  without  reawinable  or  probable 
eaoM  s  that  the  agreement  of  17th  Jul;  18S7  wai 
{11(^  and  contrary  to  pnhiic  policy ;  1  bat  the  litiga- 
tion was  carried  on  by  C  at  hu  own  expense  and  for 
hia  own  benefit ;  and  tliat  C  wu  the  real  mover  in  the 
Tonceedingi,  and  illegally  used  the  procedure  of  the 
Conrt  to  the  damage  and  injnry  of  the  pluntitCt. 
Mf^i  In  the  Court  below  and  on  appeal,  that  there 
wu  reaKnable  and  probable  cauie  for  the  inititatian 
of  the  WBMlat  lait  brought  by  A  and  B  againat  D 
and  E.  Htld,  by  Uiothbbboh,  J.,  that  the  agree- 
nent  of  July  1867  wu  Illegal  and  aiEainst  public 
poltoy.  u  alio  were  the  lubaeqnoit  institation  and 
mUntuniag  of  the  anit  aguntt  D  and  S  by  C  i  and 
that  the  plaintiCa  were  enntied  to  recover  fnim  C  the 
loM  they  had  anataiaed  by  reason  of  the  initi  which 
he  (subitantiolly  only  for  hii  own  benefit)  had  main- 
tained against  them.  Held,  on  appeal  (reversing  the 
decinon  of  the  Court  bek.w),  that  the  suit  wu  not 
inaintsjnable.  The  Engliah  statute!  with  regard  to 
champerty  and  maintenance  do  not  apply  to  IntSa. 
In  England,  champerty  and  muntenance  were  dlw.ce* 
punishable  by  the  Oonmion  Law ;  and  the  ground  on 
which  an  action  is  allowed  in  England, — vit.,  that 
C  bad  been  guilty  of  an  offence  by  which  the  r''''''t'ff 
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only  ground  on  wideh  agreements  which  favour  of 
ehafnperty  or  m^tenance  are  held  to  be  void  in  this 
eonntry  ii,  that  they  are  contrary  to  pnblic  policy. 
Aamining  that  the  agreement  of  July  1867  was  a 
valid  one,  and  that  C  did  thereby  acquire  an  interest 
in  the  fabject-matter  of  the  auit,  and  supplied  the 
means  of  carrying  it  co,  such  acts  ^d  not  entitle  the 
plaintib  to  imhitsin  the  present  anit,  or  to  reoover 
Bgunat  C  the  oosts  of  the  fonaer  snit.  C  ought  to 
have  been  made  a  ec-plaintiff  with  A  and  B  m  the 
former  suit,  or  he  ought  to  have  been  called  upu  to 
give  security  for  the  coata  of  that  anit.  Chofdsb- 
KIHT  KOOEIBJII  e.  BlKCOOVAB  EOOHIWO 

[18  B.  Ih  B,  880  ;  aa  W.  B^  US 

Id  the  same  caaa, — Htld  on  appeal  to  the  Privy 
Council,  the  English  laws  of  m^ntCDance  and  cham- 
maty  am  not  of  force  a«  spedfie  laws  in  India,  either 
ui  Uie  mofaaul  or  In  the  prdddeney  towns.  The 
ground  on  which  contracts  of  the  nature  of  champerty 
and  m^t«nance  should  be  held  by  the  Indian  Conita 
to  be  invalid  is  that  they  are  contrary  to  public 
policy.  An  agreement  to  supply  Ennda  to  carry  on 
a  suit  in  eonsideration  of  having  a  ahare  in  the  prc- 
perty  if  recovered  is  not  neceaarily  opposed  to  pnblic 

riicy.  since  case*  may  eaaHy  be  anppoaed  in  which 
would  be  in  furiheranoe  of  right  and  justice  tlut  a 
aait<jr  who  bad  a  jvat  titie  to  property,  and  no  means 
to  support  it,  ahonjd  be  aanated  In  this  way.  Bnt 
aneementa  purpr^ting  to  be  made  to  meet  snch  cases, 
when  found  taie  aitortionate  and  unconscionable,  so 
u  to  he  inequibtblt^  or  to  be  entered  into  for  improper 
objeeta,  as  £.r  tile  purpose  of  gambling  b  lit^ation  or 
of  injuring  others  by  enconr^ing  unr^hteons  nits, 
are  contr^j'to  pnbHo  poEcy,  and  ought  not  to  hare 
effect  given  to  them.  Since  by  the  law  of  India  a 
champertous  agreement  dort  not  constitute  a  pucish^ 
able  offence,  ao  aetim  hi  that  country,  founded  on 
ille^  ehainperty,  to  reeorec  Ir«ea  and  ooata  laentred 
in  Utigattm,  cannot  he  sust^ed  aa  the  ground  that  a 
remedy  by  action  aMmea  where  an  indictable  iftemce 
hu  been  committed.  Ifo  action  will  lie  ftv  impiO' 
ptrly  putting  tb«  law  In  nwtton  in  the  name  <^  a 
third  party,  unleaa  it  ia  alleged  and  proved  that  it  hu 
been  done  malicionily  and'without  reasonable  or  prob' 
able  cause.  In  the  absence  of  auch  proof,  an  action 
for  Irases  and  costs  incurred  in  defending  a  suit  wilt 
not  lie  M  agunst  a  person  who  is  alleged  to  have  been 
a  mover  in  that  auit,  and  to  have  had  an  interart  in  it, 
but  who  had  not  beeo  made  a  party  to  the  record, 
since  aoch  a  atate  of  things  creates  no  legal  privity 
from  which  a  promiae  can  be  ini|ilied  on  which  an 
action  cm  contract  can  be  founded,  nor  does  it,  t* 
hypctitri,  constitute  a  legal  wrong.    Baxooomkb 

COOBDOO  r.  CBIIVDBX  EAITTO  MOOKIUBB 

[L  I..  B..  S  Colo.,  338: 1-  B.,  4 1.  A.,  8» 
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tttpplg  wwny  Jbr  anatier  ptrio^t  imU^Exfu  iif 
tit  reward  rtKiaring  tuch  agrttpumt  iufqMaHe, — 
A  fur  agreement  to  supply  money  to  a  suitor  to 
cairy  on  a  anit,  in  considoatian  of  tiie  lenda'» 
having  share  of  the  property  sued  for.  If  recovered,  ia 
not  to  be  i^vded  aa  neceaaarily  opposed  to  public 
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policy,  or,  meral;  rm  thii  groand,  void.  Bnt  id  agreC' 
■Deot*  of  tint  kind  the  qucitioDi  are  (a)  whether  tba 
■greemoit  a  extorttiMute  Hid  nncoiiMlonable,  io  u 
to  be  faieqaitkhle  ftgalnit  the  botroww  j  or  (b)  whether 
the  agrectatDt  hu  bean  nude  not  with  the  btmd  Jidt 
cbjeot  of  aaiiting  a  cliint  believed  to  be  jnit  and  of 
obtaining  reMun«bl9  oompenBstion  therefor,  bnt  for 
improper  objecti,  ae  far  the  piirpoae  of  gambling  in 
litigstioni  or  of  injuring  othen,  aa  ea  to  be,  for  these 
reason*,  oontnry  tu  public  policy.  In  either  of  these 
oaMi,  (4tect  it  not  to  be  giTOi  lo  the  agreement. 
Here,  upon  the  facts,  the  above  case  (£)  did  not 
aris^  and  this  sgMemeat  wa*  not  eootnu^  to  pnblio 
policy.  Bnt  tUi  agreetnent  fell  within  otae  (a), 
•od  the  jndgmmt  of  the  High  Conit  wai  affirmed, 
that  the  agreement  was  so  extortionate  and  nncon- 
aeionable,  tn  i^ard  to  ^e  eiota  of  the  reward,  that 
it  was  inequitable,  and,  tturetore,  not  aifoTCMbls 
•gainst  the  defendant.  S,mmeotm*T  Cooiulce  v. 
Chtmdtr  Kaato  Moottrim,  I.  Z.  B.,  3  Cole,  23B  i 
X.  £.,  4  I.  A.,  33,  referred  to  and  followed. 
MoHEAX  BiHss  «,  Bdi  SinsH 

[I.  li.  B.,  IB  All.,  S6a 
I..  XL,  30  L  A.,  187 

SL  Suit  for.  apwO&o  perferm- 

ftnoo— PvrDtwe  by  Mahomtdau    moohUar  from 


_  .  _     a  Hindu 

family,  whidi  agreemmt  Mvovred  of  champerty,  it 
was-  hdd  that  the  pluntiS  mnit  show  that  the  cUim 
fraa  certain,  &ir,  and  jnat  in  every  way.  The  Courts 
will  not  caimt«D«nee  raits  of  inch  a  descriptiaii. 
Asis  Hossmr  v.  Laij-&  Sakbakut 

[18  H  I..  B,  Bie  note  :  18  V.  B,  426 

9& ABBiKQinant  of  a  rigbt  to 

■no— JfotatiraaaM.— In  1S69,  P,  the  liquidator  of 
tho  S  F  Co.,  ci>mpromiied  tix  RlbfiOO  the  claim*  of 
the  company  ^ahist  the  fourth  defendant,  X  K, 
which  amonnt«4l  to  H1,61,B00.  F  was  indaoed  to 
agree  to  tMi  comproioise  in  consequence,  of  represent- 
imons  made  to  tum  by  the  friends  of  if  JT  to  the 
effect  that  JV  f  had  no  avsjlable  assets,  and  could 
not  meet  hi*  liabilities.  In  tS78  the  first  plaintiff, 
O  J,  allwing  that  the  s^d  wmprnmise  bad  been 
fraadalently  effected,  and  that  the  defendant,  M  K, 
at  the  time  of  the  compromise,  had  been  and  was  still 
po>M«ed  of  ample  property  to  p«y  off  hit  liabilities, 
indnoed  the  llqvld^or  of  the  company  to  assign  to 
Um  the  company's  clum  against  M  K,  and  brought 
this  salt,  prajuig  that  Qie  compromise  with  F  might 
be  d«clared  not  binding,  and  that  M  K  might  be 
otdered  to  pay  the  plainUfl,  as  assignee  of  the  JT  F 
Co.,  the  sum  of  Bl,61,600  with  interest.  RalA  that 
the  aasignment  to  the  plaintiff,  Q  J,  tA  the  claims  of 
the  Zr  ^  {7a.  against  ^fwas  effected  with  a  view  to 
IKigatlon,  and  that^  under  the  circnmstanoes,  the  suit 
Was  not  muntainable.  OoccuiAB  Jaouohahdab  v. 
Lakhusas  Eheiui        .    I.  Ii.  B.,  8  Bom.,  40S 

38.  Fartjr  having  a  apaoulAtiTe 

lIltarMt  Id  rait,— The  phuntiffs  sued  for  pnssea- 
aion  of  certain  immoveable  [wopcity,  "  by  avoidance 
of  a   spuriou    d««d    of    gift"    czocnlad    by   one 
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S,  deceased,  in  favour  of  the  defendant.  B, 
one  of  the  plaintiffs,  joined  hi  the  roit  ander  an 
agreement  with  the  other  pUintift  that  he  shonlA 
defray  the  costs  of  tjie  suit  from  the  Court  of  fint 
instance  np  to  the  Privy  Counril,  and  that  he  shotdd 
then  beeonw  proprietor  of  one-half  of  the  property  in 
suit  and  be  entitled  to  half  the  costs.  Beld  by  the 
Court  that  S  had  no  right  to  join  in  the  waAt 
Hazaki  Lal  e.  Jai>ads  Sixsh 

[L  Zi.  R,  8  AU.,  70 


34.  - 


-  Sale  dependent  on 


in  KtAt~Ahtitl*U  tale.— A  sued  Taod  S  to  «• 
llsh  his  r^ht  to  attach  a  cerlun  bouse  in  executjoD 
of  a  decree  obtained  by  hin  in  a  previous  suit.  In 
their  written  statement  the  defendants  alleged  that 
J.  had  obtained  the  decree  in  question  by  fraud. 
Shortly  before  the  present  toit  F  had  Miortgaged  the 
bouse  to  M  forUB3,O00.  Abont  three  weeks  after 
the  suit  had  been  filed,  R  advanced  a  further  sum 
of  1(6,000  to  F  on  the  same  security,  and  on  the  same 
day,  12th  December  1881,  entered  into  an  agrefment 
with  V  by  irtiich  S  sf^eed  to  buy  the  house  tor 
fl45/X)0,  the  sale  to  be  completed  immediately  after 
the  deciunn  of  the  present  suit.  The  agreement 
provided  that  V  should  defend  the  suit,  bnt  if  the 
result  of  the  suit  should  be  to  establish  the  plaintiff* 
right  to  seize  the  house  in  eieeution,  thai  that  S 
should  be  at  liberty  to  cancel  the  eonbftct  of  talew 
Seli,  that  the  agret^ment  of  ISth  rectmber  amounted 
to  an  absolute  sale  by  F  to  fl'  of  the  equity  of 
redemptiou  of  the  house  in  question,  and  that  it  wae 
not  champotous.  Aeiqdbhot  Hvbibsot  e. 
VcLLBBBBOT  CABimfBHoi  L  Ii.  B.,  8  Bom.,  83S 


8&  - 


-  Agmwunt 


ihareproftHs  the  i^nt  of  nil — Claim  for  fag- 
ment  for  vrort  dose  aint  Kcpennt  properlg  ta- 
c9rrtd—4gr«emt%trltol  oppoted  to  pmtlic  polieg. — 
The  Eng^  law  of  champerty  is  not  in  force  in 
India.  Agreements  nwde  by  elaisnants  of  pnqierty 
m  litigation  to  share  it  wHk  i.ther*  on  thdr  obtMining 
decrees  In  coonderatim  »f  fund*  being  supplied  by 
the  latter  for  carrying  on  their  suits  are  not  in  them- 
selves opposed  to  pnblie  poTicy,  nor  are  they  nseet- 
sarily  void.  But  such  agreements,  wheo  extortimiate, 
are  inequitable,  and  in  that  case  shonld  not  receive 
(ffecL  Although  the  present  suit  failed  for  this  last 
reason,  still  resooable  compensation,  nnder  the  clum 
far  geneial  relief  for  work  done  and  expense  properly 
incfured.  could  be  awarded,  as  it  had  been  by  the 
AppeBats  Court  below.  RAanvsAis  c.  Nn.  Eakth 
[L  I^  &,  90  Calc  848 
8.  C.  Ediwas  Baklal  «,  Nil  Easte 

[II  B..  90  L  A.,  lis 


98.- 


-  Agr. 


ntto 


dtnds  property  qfltr  litigatioit  ^  tutceei^ml— 
furini\i*g  MoaSji  it«d»r  mek  affreemaii. — An 
Bgreemait  to  furnish  money  for  litigation  on  the 
terms  of  sharing  the  property  to  be  reeovtred  thereby 
is  not  necessarily  void  in  India,  unless  aocompauied 
by  circumttknces  winch  lead  to  the  conclusion  that 
it  was  not  a  "  bo»d  Jlde  one  for  the  acquisition  of  an 
interest  in  the  inbject-matter  of  litigation,  bat  an 
illegitiiBBte  transaction  got  up  lor  (be  purpcsc  merely 
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of  spoil,  or  of  litintioD,  dUturbin;;   the  pcMe  of 

fnmitirB,  uitl  carrisd  on  from  &  cormpt  and  improper 

tnoUve."      T&BACBAHD  F.  SOKUL 

[I.L.B.,iaBom.,6W 

37.  Mainienamtt  — 

Oafli(ItlV  in  litiffaU<m — Affrt«iM»l  oppoied  lo  pni' 
lie  polity— CoMlraet  Act  (IZof  tS73J,  t.  M.— Tho 
Jndgineiit  of  the  Privy  CoitneB  in  Sameootitr 
Ooondoo  T.  Chvtder  Kanto  Moekerjee,  L.S.,4I.  A^ 
28  :  I.  L.S.,2  Calc.,233,  »howgthat  wliilcthaBpeciflc 
Buglish  law  of  nuiatcnanca  uid  clutmpeit;  liMnot 
been  introdTiced  into  India,  uiil  wltilc  fair  agreement* 
to  mppl;  fnnda  to  csrr;  on  litigation  in  conaideT' 
atlon  of  having  »  abarc  of  Iho  property  if  reoovend 
■bonld  net  be  regarded  u  per  le  oponed  to  pablic 
policy,  yet  aach  agreement*  ihonld  be  carofnlTy 
watched,  and  if  extortianate  and  nneouacionable,  or 
made  not  with  the  bond  Jldt  object  of  *«*iiting,  for  a 
reasonable  recompense,  a  clum  believed  to  be  jnit, 
but  for  the  pnrpose  of  gambling  in  litigation,  or  of 
injuring  or  oppreeuno  othrrv  by  enronraging  nn- 
righteoai  anits,  should  be  held  contrary  to  public 
policy,  and  not  enforced.  Por  the  purpoae*  of  meet- 
ing the  eipenara  of  an  appeal  to  the  Hi|ih  Court,  the 
appellant,  on  the  advice  of  hia  legal  adviicr,  executed 
a  bond  for  B2E.000  in  consideration  of  the  obligee 
^irecing  to  defray  anch  eipenaei.  Tlie  obligor  agreed 
to  pay  the  B2S/)00  witliin  one  year  from  hit 
recovering  poaaeaaion  of  the  property  in  auit  j  and,  at 
the  rcqueat  of  the  obligor'a  pleader,  tba  obligee 
advanced  118,700,  which  woa  applied  to  the  ex - 
penaet  of  the  appeal.  The  High.&)Tirt  dismiMcd  the 
appeal ,-  and  in  a  deed  executed  by  the  obligor  in 
favour  of  the  obligee  and  others  for  tbo  pnrpoee  of 
defraying  the  expeniea  of  a  further  appeal  to  the 
Privy  Council,  he  admitted  bia  liability  «nder  the 
former  bond.  The  Privy  Conndl  decrenl  hia  appeal, 
and  he  obtained  poaacaaion-of  the  property  in  auit 
but  declined  to  pay  the.  H25,O0O,  upon  which  the 
(ddigee  aued  upon  Uie  bond.  It  wai  foand  that,  apart 
from  the  moneya  borrowed  by  the  obligor  from  time 
to  time,  be  was  without  even  the  mrnna  of  aubda- 
tenoe  ;  that  he  eiecated  the  Iwnd  with  Ma  ejea  open 
aoid  perfectly  nndoitood  bii  p^nticai  and  the  ettect  of 
both  the  inatrumenta  executed  by  him  ;  that  no  fraud 
or  improper  preaniro  appeared  to  have  been  applied 
to  him ;  that  bia  legal  adviaeri  had  acted  honcriJy 
and  to  the  beat  of  their  ability  in  hia  intcreaia ; 
that  there  waa  nothing  to  show  that,  having  r^ard 
to  the  riaka  of  the  lll^gation,  he  eonld  have  obtained 
the  aaaiitance  neccaaary  for  the  proaecntion  of  hia 
appeal  on  better  tcrma  than  three  contained  in  the 
bond  I  that  without  anch  airiatance  he  oonld  not  have 
appealed  to  the  High  Conrt  i  and  that  the  obligee 
gave  him  mch  aaiataJace  open  hia  application.  Seld, 
alai,  that  the  obligee  omld  not,  under  the  cirenm- 
■tancea,  have  cttindered  both  tliat  the  obligor's  claim 
waa  a  jnat  one  and  reasonably  likely  to  ancceed,  and 
that  the  B2E,000  was  a  reasonable  recrmpcnM  in 
tiie  event  of  ancccea  for  the  advance  of  KS.TOO  i 
and  the  bond  waa  therefore  a  gambling  in  Utigation, 
wMch  it  would  be  omtrary  to  public  policy  to  enforce. 
The  Court  gave  the  pluntifl  a  decree  for  the  RS,700 
actually  advaneed,  with  dmplo  interest  at  20  per 
cent,  per  annnm  from  the  date  of  the  bond  to  the 
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date  of  the  deeiM,  with  ooats  in  proportjbn,  aaX 
interest  at  6  per  cenL  per  annnm  on  the  RS.TOO, 
interests  and  ecsta,  front  the  date  of  the  decree  nntit 
Baynent.     Chukk  Kuaa  c<  Bup  BmOH 

[L  L.  B,  U  AIL,  BT 

Set  IiOEfl  ijntKA  SnNE  vrBvT  Sbtob 

[L  Ik  IL,  U.  AIL.  Ua 

and  HcMiv  Bazsh  v.  Basiui  Hvaani 

[X.  I- ^  U  AU,  128= 

Sa BondfidoUHgn'- 

Uom—Aiunet  af  eom0pt  mofivt — Inadtqnaey  of 
price, — In  conaideiiation.  of  a  loan  of  HSO  made  by 
plaintiff  to  defendant  to  enable  defendant  to  recover 
from  strangers  certain  land,  defendant  sold  to  plaiu' 
tttF  a  portion  of  the  caid  bmd,  tbo  value  of  whidi. 
waa  about  HIOO.  The  District  Court  held  that  thq 
transaction  was  champeiiolla,  and  dismissed  a  suit  by 
plaintiff  to  enforce  his  righU.  Held  that  W) 
■nadeqaacy  of  the  price  was-not  of  itself  sufflcient  to- 
invalidate  the  transacUou.  QrBcHAinD.SuBBAJurA 
[Z.  I..  B^  la  HAd..  US 

S8.  ; FarvkoM/or  e» 

inadequaft  comidtmiion — SpanUativa  mil  not 
neeetiarily  ckamperlont. — A  salt  having  been  dis' 
miased  on  the  ground  that  a  sale  upon  which  it  war 
based  lad  beon  made  for  a  craiaideration  so  inadc- 
ifOate  as  to  support  the  belief  that  it  waa  ii 


qnired  to  bring  the  caae  within  the  antboritics  m  the 
law  of  cbampfrtona  transactions  in  this  oonntry  were 
wanting.  lb  waa  not  a  ease  in  which  an  tmprcpcr 
interest  had  been  acquired  in  the  unrighteous  litiga- 


Baiuiu  r.  EUAMHA  .     I.  Ii.  B,  ^lEacL,  SIO 


wtgagt- 


Egnity  of  redemption,  Anigmnent  of—Snit  onn  ._ 
aitiffnment — FMhlie  policy,  Ateigmnent  not  oppotfd' 
lo. — The  pluntifl  eaed,  as  the  assignee  of  the  equity 
of  redemption,  for  account  and  redTemption,  allej^ing 
that  the  lands  in  dispute  had  been  mortgaged  to  the 
defendant  in  IMt  by  the  ancestor  of  hia  (the  plain-- 
tiff's)  assignor.  The  defendant  admitted  the  mort- 
gage, but  aet  np  an  unregiirtered  bedavapatra 
(reieaae)  of  the  equity  of  redemption,  dated  186G, 
alleged  to  have  beeu  pasaed  to  him  by  the  ^tther  of 
the  plaintifTa  assignor  for  a  eonsideration  of  fiSOO. 
He  iJao  contmded  that  the  ptaintifP*  asngnment  was 
champeitous,  and  made  wiUi  the  view  of  depriving 
him  of  the  property.  The  Court  of  fint  instance 
held  that  the  asrignment  was  "a  gambling  transac- 
tion and  entered  into  with  tbo  object  of  gaining  the 
spoils  of  an  nnrighteons  liUgation,  and  null  and  void 
as  opposed  to  public  p'  iiey,"  and  that  the  rolase  act 
np  by  the  defendant  eonld  not  be  niven  in  proof  ft  r 
want  of  K^stration,  and,  therefore,  rejectrf  the- 
plaintifTa  claim.  On  appeal  U>  the  High  Court, — 
Seld,  reversing  the  decree  of  the  lower  Court,  that, 
althongh  the  transaction  might  not  bo  a  praiacwcithy 
one  in  fOro  connientioi,  it  eonld  not  be  regarded  by 
a  Civil  Court  aa  one  entered  into  "with  the  obj«Aif 
gaining  the  apoils  of  an  nnrighteoua  lltigaiion."  Tlie 
equity  of  redemption  was  an  interest  in  the  land 
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MSBT-  OV  CJtBSa. 


OBAMPBBTT-«Mi>IwM. 

wMeh  It  Ku  open  to  »^ 


■p««alttli 


rU  be  nndei  tbe  tpedkl 


m  Huff  nj 

s  of  the  ewe.    floi _. 
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OKABAOmiL 

^Erldcnea  w  to— 


1.  FteurorCKiHfflr    .... 

»w 

(a)  OntnuCABW  . 

1067 

(i)  SvKnu  CUBi     . 

1060 

2.  ALmiiiox^    OB    AiuKSimn    o> 
Chabu 

1067 

8.  BxruiUTiovovCsABaiToAmnnD 

1074 

J9n  CAns  nmaB  Fiub  SmnroB— Coir- 
XBismcnr  SruBnim. 

Cftptten  of— 

A*  Absbr  01  jrvsawnrT. 

1.16 

Bu  CxufniL  Tbbbfau. 

[LI..R,B9  0aIa,S91 

Ste     Faiis     EvniBIioi— Costbasictobt 

8TAincBVT».    X  Ik  B^  18  Bom.,  8T7 

[Z.  I..  B,  17  All.,  436 

Sm  Pbxai.  Codb,  a.  1G2. 

p.  L.  K,  IB  Calo..  lOS 
See  Pbnah  Com,  i.  476. 

^  I^  B.,  U  Bom.,  188 

Stt  UirUimrL  ABIBITBLT. 

[L  Ih  &,  89  Okto.,  979 

«W  VBBDUn  OB  /TBT— FOWBX  TO  n*TBB- 

vni  wiiB  Veksicm. 

[L  Z..  B.,  U  Bom..  740 

t.  FOBM  OF  CBABQB. 
(>)  Obsbbal  Cabsb. 


A  Juttiee  of  the  Praee  or  MMl«tt»te  eommittijig  _ 
prinoer  for  farikl  befar«  the  High  Cooit  wmi  bound, 
nnder  «.  S  ol  Act  ZIII  of  lSBG,to  fruie  »nd  send 
«p  with  the  depontioiu  s  «peciie  ehtrge  t^liut  the 
priKmer.    Bbb.  v.  Jbhabax  8kiw 

p.  &id.  Jnr.,  H.  B,  4M 

8.  I>laor«tlon  of  Hagistrato— 

Charge  wkier  C\.ZIV,  Criminal Proetdun  Code, 
i86I.— The    ooniM  tftken  by    »  Ibgirinte  before 
~     "Vol  the  Code  of 


prepaibig  m  ehuge  under  Cfa.  XIV  o 


CSABQM—amilmted. 

1.  FOBH  OF  CBi&QK—canti»m»d: 

Criminal    Piocedare  muit  depend  npon  the  cireDi»- 

■tancn  of  each  cftte,  uid  the  H»giatnite  ebonld  eier- 

dse  bis  diwretion  in  the  nutter.      Avomvoue  CabX 

[8  3CBd.rAp.,9 

ft Befbrenos  to  seaUon  of  Cod* 

under  vbloh  oli&rf(o  1b  made — Criminal  Fro- 
eedure  Code,  1861,  er.  284,  SS7.—A  chufte  ehonld 
be  Ki  framed  u  to  refer  to  tbo  sectl<m  of  the  Penil 
Code  under  which  the  (ffence  charged  la  pnnlahnble, 
u  required  by  M.  !34uid  33Tof  theCodeof  Crimhial 
Procednre.    QnBKii  «.  Dtbsoolu 

[9  -W.  a,.Or.,  S8 

4  Snffloieney  of  oharge.— Ooe 

charging  e«ch  apeciflc  offences  and  deecriblng  it 
I  naionable  degree  of  ce  '  '  '"    '      -"■-•—■ 

QUBBM  V.  BUOOLUIT   HUBIS 

-  BoTSTOlofftanoes  under  Bam* 


seotlon — Amendment  of  charge. — Where  eeTend 
oftencea  are  chBi^;ed  under  tbe  aune  tection.  the  com- 
mittinp  Hagiatrate  ibonld  fiame  tbe  charge  to  m 
to  contain  »  wp&rate  he»d  for  each  cSence.  Qnnx 
e.  K11.UAM  Smaa  .        ,        .    7  W.  B.,  Or.,  8 

6.  — ■ Indtotment— PeM;C(M(f,*.J01. 

— An  indictment  will  not  be  uiTalidated  in  con- 
-aeqnaiae  of  the  ehsrge  not  notifying  tlie  ipedfle 
Motion.  Under  ■■  161.  it  ii  neeeamy  to  ibow  that 
the  offence,  the  inatigation  of  which  ii  the  tub- 
ject  of  the  abaige,  hu  been  comtDitted.  Qubeit  e. 
SoTABUB  BdiniB    .        .   1  Ind.  Jar.,  TX,  S.,  48 

7.. Bpeotllo  sllogatfon  m  charge 

of  BbaenM  of  exoeptionB  in  Penal  Ood«— 
Criminal  Freeednre  Code,  tS7S,  t.  459.— Kakzbt, 
J.— Although  m.  SSS  ud  aS7  of  ict  XXV  of  1861 
have  been  repealed,  it  may  atOl  be  inferred  from  illna. 
Ca)i  *■  MS  of  tLe  preaait  Criminal  Frccednre 
C(>de,  that  it  ii  nnneeeaary  apecHleally  to  allege  m 
a  charge  the  abaenee  of  aU  gBDeral  and  aome  at  leaat 
of-the  otJwT  eiceptiona  moitioned  in  tbe  Penal  Ccdf. 
The  operation  of  the  innita:tiao,  howertt;  h  aMct^ 
confined  to  the  atatement  of  (he  dtmee  m  the  charge. 
I*  rat  turm  or  tbb  rvntioir  aw  Bhibo  Pbobab 
PABSin  L  L.  B^  4  Oaltk,  124: 8  C.  Ii.  IBL,  19& 

8l nnnaeesBary   allegatlonB  la 

ohEWge. — Vnnecetaar;  aliegationi  In  a  <diatg»  ttaf 


9.   Wont  of  oare  in  Apamfng 

0harge.~ObteFTatioiia  by  Stfabx,  CJ.,  on  the 
eareleii  manner  in  which  the  charge  in  thli  caie  waa 
framed.    Bkfbibb  o>  Ixsia  d.  Baij>bo 

[I.  Ii.  B^  8  AIL.  SS9 
-  Omission  to  prepare  oharge. 


— Meld  that  the  omisiiim  to  prepare  a  charge  did 
not  vHiate  the  praceedin^;  and  oonviction  upheH 
Bia.  c  Eabsai  Bata  Bkai  B  Bom.,  Cr.,  40 
-  Gluvga  prepared  after  da- 
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DIGEST  OF  CASKS. 


OB  ASO'S—eoutimitd, 

1.  FDBM  OF  CHABOE— «OJ»ftMMi. 

la Feoftl  Coda,  b.  IS^Trial  </ 

primntr  qf  ^auu  ^nder  Ch.  XIJ  or  ZVJI  aJUr 
yrraioaf  eoaeietii>n,~-Tl  a,  ptiioncr  ii  to  be  taried  for 
an  citeiee  puniihabU  under  i.  7[i  of  the  Indian  Penal 
Oodeb  B  Mptiwte  charge  nnder  itmt  •action  nrart  be 
bamed  and  reoorded.  Qunor-EvniiBB  e.  DoBUAia 
[I.  Zi.  B^  9  Mod^  884 

18. Form  a«  to  time  and  plaoe 

of  offbnee. — In  b  com  b  frhidi  the  charge  did  not 
oont^n  nch  particnlan  as  to  time  and  place  a>  vere 
reaKoably  xMciant  to  gire  notice  to  the  accnied  of 
the  naOtt  with  wUch  he  iraa  ohaiged,  the  accnBed 
mi  aoqnitted  by  the  High  Court.  Qmsti  e.  Dim 
Snan      ....       SBW.  B,  Dr.,  40 

14. Criminal  Fr«e»- 

dtre  Code,  1882.  u.  HHS.  aOS—FarUemlart  to  U 
intirfed  to  oAarge- — A  committing  Maoiitnte  ie 
bound,  under  M.  222  and  2it8  of  the  Code  of  CriminBl 
Fiocednre  (Act  X  of  1SS2),  to  inaert  in  the  headi 
of  charge  laffldenl  paiticnlare  of  time,  place,  penon. 


QcziK-EKmuB  v.  FAxiBif  1 

[I.  Ii.  B.,  15  Bom.,  401 
IB, Defect  to  oharga— OmitHo« 

<tfwori"diiifnt«ittg"  i»ekargt  amd  record  of  eon- 
«ie<ion,— The  omiinon  of  the  word  "  tUahooeatlj,"  botii 
in  the  chatf^e  and  in  the  record  of  the  oonvlction,  ii 
not  a  ground  for  revernl  of  ooo*iction  and  aentoioe 
where  an  accnaed  pemn  bai  fuUy  nnderatood  the 
nature  of  the  offence  with  which  he  ii  charged,  and  had 
not  been  prejndiced  b;  tlie  oiDinion.  Conriction  and 
aentenoe  recorded  b;  a  H^dttrate,  and  reversed  by 
the  Searaoni  Judge  apon  uiis  gronnd,  reitored  by 
the  High  Court,  on  appeal  directed  by  GoremDient 
ooder  ■.  S72,  Criminal  Procednre  Code.  Qnmr 
e.  Kaehka  ,  .10  Bom.,  878 

Ifl.  ^^— CbftrB«   alloglng  provloua 

OOavlotlou — Formtr  ienttnet. — A  chai^  alleging 
a  preriou  oonTiction  need  not  diow  the  extent  of  the 
temer  pnmihinailL.  Bsriied  form  of  charge  etated. 
Asoemtova        ...        4  Mad.,  Ap.,  11 

17.   '■ Criminal  JPraet- 

dar«  Code,  1870,  «.  «)9r-Under  ■.  489  of  the 
Criminal  Procedure  Code,  1S7S,  if  it  ia  intended  to 

rve  a  prorioai  cniTiction  agaiait  an  aocund  peraon 
the  porpoae  of  enhancing  the  pnniihment,  it  1* 
neeenary  to  itate  tlie  fact  of  that  previoui  pnoiib- 
mtot  in  the  charge.  If  it  h  omitted,  it  may  he  added 
to  the  diaive  at  any  time  previoni  to  tlio  aentence 
being  pMect  but  not  after.  QlilKir  v.  BuoooiUK 
Bofli IB  W.  B.,  Cr.,  41 

18.  — — — —  Ci^l  Freetdmre 

Code,  1873, 1,  439.  — The  fact  of  previouB  convictloni 
ahould,  under  Act  X  of  1872,  a.  480,  be  rtated  in  the 
charge  when  it  ii  intended  to  prore  them  for  the 
purpoae  of  enhancing  pnniahmant.  Quitn  «.  Ebah 
Cbdbdbb  Dn  .    ai  W.  B^  Cr.,  40 

-  Criminal  Proee- 


OBABOX—eontinatd. 

1.  FOBM  OF  CHABOB— cMfiawtl. 
oilenoe  after  a  previooi  otmriction  therefor   ehonld 
"f**'"  aa  allegirtion  tltat  the  oSaioe  Iiaa  been  com- 
mitted after  a  prenoue  canriction,    A  statement  in  a 
Coart_that  at  the  time  when  the  priioner  conuuitted 


ider  Ch.  XVII  of  the  Poial  Code  ia 
not  a  tnflldent  oompliance  with  the  prorlnoni  of 
1.489.    quB)fe.JjJU       .      89  W.  laL,  Cr.,  88 

(i)  SrsouL  Cab«. 

90. —    ChaaUnc— Jsfw    qf   indiet- 

WMfc— Inan  ia^ctment  for  cheatioe  under  the  Fmal 
Code)  it  ii  nectaaary  to  (tate  that  Om  poperty  waa 
tin  property  of  the  par^  detrasded.  Qmn  < 
Wnun -^  .  _   -  _  . _ 


91- 


I  parto  t _       ,       _     _. 

.d.,  81: 1  Ind.  Jur.,  a  a,  84 
-  Aet   XVIII   tif 


41 — D^tet  in  ekarge. — An  .in^Udmeot  d^ 

It  stating  I'   ■  ■'  

:y  of  the  pi 


f ective  in  not  stating  that  the  property  obtuned  wa* 
tlie  property  of  the  peraan  denaiidad  it  deteotiTe  for 
uncwtamty,  and  mnrt  be  objected  to,  if  at  all,  before 
the  jury  la  k — -      " ■"■ 

aa, Criminal  breaoli  of  tmat— 

Criminal  Pracadnrt  Code,  1889,  t.  HO—Cfffemet 
nndtr  Bom.  JBy.  ZVII  qf  J837,  ».  IS.— In  order  to 
make  an  altaiutlre  diarge  of  two  or  nure  ofleneet 
regular  under  e.  2U  of  tlte  Crin^nal  Pnoedure  Cod^ 
the  offaneea  apedfied  in  sod  alternative  charge  must 
an  be  offences  agaimt  the  Peual  Code.  Tho-efore,  a 
charge  againrt  a  prisaier  dtlier  of  "criminal  hrmch 
of  tmrt"  under  i.  409  of  tlie  Penal  Code  <a  at 
"nndue  exaction  of  mwiey"  under  a.  16  of  Begnla- 
tion  XTIl  of  1B27  it  iiregnlaJ-.  Bsa.  «.  Aaix 
Du£u         ....     8  Bom.,  Cr.,  IIS 

98.  ' Ftnal  Codt  (Aa 

ZLV  nf  laeOJ,  «.  d09— Conviction  for  enM^MJ 
hrmoh  of  tnat  on  general  d^Aeiencg  in  aecomU. 
— An  accuiad  person  may  be  charged  witli  crinunal 
breach  of  trust  in  respect  of  a  gcgiBral  deficiency,  and 
it  ti  not  neceesary  in  all  caaei  to  chai^  the  accuted 
with  the  embeiilemeot  of  a  psrticalar  mm  recdved 
on  a  certain  date  from  fome  particular  perian.  Reg. 
T.  Jonet,  8  C.  4-  P.,  SSS,  Reg.  T.  Chapman,  1  C.  ^ 
K.,  lis.  Beg.  v.  WoUtenMme,  IX  Cat.  C.  C,  818, 
and  Queen  v.  LanAerl,  3  Cox.  C.  C,  909,  rsferred  tft 
QlTBBB-EMrBBBB  V.  Ebclib 

[XI«K17Aa.lS8 


breach  if  tmit  On  a  general  defieieneg  i 
— Meld  that  a  pemn  accnaed  under  9.  409 '  of  the 
Indian  Penal  Code  might  be  legally  conTieted  of  tlie 
offence  defined  in  the  section  on  proof  of  a  gtnaal 
deficiency  in  hk  aecounta,  and  that  it  was  not  neceasary 
that  the  receipt  of,  aud  nan-aceounting  for,  spedflc 
items  .ihonld  be  diarged  aud  proved  against  him. 
Qeeen-Emprtet  v.  Kellie,  I.  t.  R.,  TJ  All.,  153. 
approved.    Bussao  n.  Badv  Lai 

IlX^B^lAAlL,  lt6 
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L  FOBU  or  CHABOE-etmMMmf. 

SB. P»»al  Cede  (AH 

ZLV  of  1860J,  I.  408~Form  <^  indietmtol— 
Fractiet. — Whera  ttic  fint  two  ooant*  of  mn  indict- 
ment cliarged  tiu  priioner  ander  t.  406  of  tbe  Penkl 
Code  with  criminal  breach  of  tmrt  in  reapect  of  two 
■ami  of  money,  oi(.>  S33-7  and  BSED,  rtepectiTclf, 
Kid  the  third  uid  last  connt  charged  bim  with  criihinal 
bnach  of  tmri  in  reapedt  of  a  mm  of  B9,168-6, 
whidi  lMt-i]i«iitianed  mm,  m  appeared  from  the 
dnioiiticiu,  repnaoited  a  general  defidency  in  the 
prlnnel'i  tceonnt: — S*ld  tb«  third  count  mnit  b« 
■track  out.  Qum-BHTing  e.  Pvbbotui  Da» 
MoBum  .  X  I-  B,  H  Oalo,  196 

SB,  ' OrlmlitAl  nUsappropilkttan 

—Crimimal  FroMdt*  Cad*  (AetXi^l8S»).  t.  SU- 
Cttargt  aWd  tritljbr  crimimat  mitappn>pnaiio»  in 
rt/peet  of  a  gtiural  itfleianai  n  aeeimaU  witltout 
proof  of  individaal  dtfaleaiibm. — Seld  that,  having 
Tpgard  to  •.  204  Criimal  Procedure  Coda,  an  aectited 
penoD  cannot  be  charged  with,  and  tried  at  the  wme 
time  for,  criminal  mimjnjropriaUoQ  of  a  mm  which  Ii 
not  the  labject  of  a  lingle  act  of  miiapproprfatlani  bnt 
repreaenta  a  genelml  dencioicy,  oonditiDg  of  a  leuth- 
aned  teiim  of  leparate  de&klcationi,  Wliere  there 
have  been  >epar»te  acts  of  misappropriation,  the 
accused  cannot  be  tried  at  the  same  time  for  more  than 
three  of  ench  acts  committed  within  a  year ;  hot  whai 
H  may  be  properly  inferred  bom  the  eridaiee  ttiat 
there  hw  been  bnt  one  act  of  mlsappioprlation, 
•Ithoogh  the  snm  nunppropibted  may  represent  the 
aggregate  of  enmi  received  by  th*  aeenied  at  fflferent 
timai,  h^  may  be  charged  and  tried  at  one  trial  in 
reapect  of  the  imregate  snm,  or  if  there  be  three  soch 
acts  oocnrriog  wifbina  ye»r,  then  La  retpect  of  all  of 
Uietn.  X«a  v.  IffrmM,  1  Moo.  C.  C„  4S,  Beg.  v. 
Xlcyif  Jooer,  8  C.  4' JP.,  flSS,  JI«7.  V.  CAupmaH,  I C.  ^ 
jr.,  119,  Seg.  T.  LamktH,  3  Cox.,  809,  QwrM  v.  BalU, 
X.  JI.,1  C.  C.  X., MS,  referred  to^  InreCktHee,  16 
W.  B.,  Cr.,  V,  Qfcwa  t.  <7m«mII,  lmf9porM,1Qm«e»- 
Swtprtti  y.  Siama  Chmr»  Sen,  imreporied,  li%eat- 
Emprttt  V.  f  wwtost  Dm  Morarjt,  I.  ■£<■  Jt„  24 
Cain.,  198,  QaM>-eWrvs*  v.  StSitva,  mr^orM, 
approved  of.  QneeM-Empreti  v.  Eellie,  I.  L.  Bv  17 
Ml.,lB3,Bi>iB»ddltuv.Sab»Zal,I.L.  B.,  18  All., 
JJStdisseoted  from.  Ekkui  Ah  e.  QcKiF-EmsBeB 
t2  0.W.H..S41 

87. Deflunatloo— Psiwi  Cod*. ..  199. 

— tn  ftamms  a  charge  of  defiunation  nndef  Act  XXV 
of  1S61,  it  IS  not  necessary  to  n^;ative  the  exo^lons 
contained  in  s.  <l&9  of  the  Pmal  Code.  BBS.  v. 
EiXABSAi  Pakbjldas    ,  8BcraL.4Bl 


dkarge. — In  „       „  -         . 

charge  against  tach  prieoner  mnst  be  framed,   and 
Iqiante  trial  held  of  each  eharge.    AxoimocB 

[8  Had.,  Ap.,  83 
Quxn  e.  BoAiBo  Huns  .  7  W.  B..,  Or..  61 
llW.It.,Or,ie 
■  Trial  o»  elarge 
pajniy  is  entiUcd 
e  '^/eaUe  chaige  made  agaiiuit  him  tried 


CBABafS—conliiMud, 

L  FOBM  OF  CSABOB— eolrfiMieif. 
qnite  hidepeadeDU*  of  a  like  charge  against  anotha- 
person.    B.ma.  v.  BUTAHISEis  HiXstuil 

[p  Bom.,  Or.,  B(V 

QuQH  «  kkooi  laia  e  w.  b.,  Cr.,  ed 

Qcax  «.  Burm  Kuf  .    9  N.  W,  81 

So, 1 Bteral  eiarget, 

— The  Oonrt  <d  Scariona  most  find  iodiwally  whe&er 
aU,  OTj  if  not  all,  which,  of  the  putiealar  charge* 
of  perjnry,  where  there  is  more  than  one  charge,  ia 
made  oat  tgi^uat  each  pzisDner.  Qinsii  v.  Ehoob 
I.UI. 8  W.  B.  Or.,  de 

SL Psaal  Cade, 

*•  19B, — Six  petsons  were  ehwged  in  the  sane  eharge 
B«  tbllowa:  "That  yoDi  en  or  abont  the  —  ^  of 
June  — ,  at  IMpor,  •onnnittad  the  oflenoe  of  ndnn* 
thril J  irlvtng  false  evidenee  In  the  it^ce  «f  a  Jntirial 
proceeSng,  and  that  yon  have  Oereby  eomaitted  Mi 
oflenoe  nnder  s.  IW  of  the  Peaal  Onde."  Eeld  the 
chft^  was  had  aod  deftcUvat  flnt,  atil  Purged 
a  anmhar  of  MraoB*  jointly  with  givfaig  Use  evidenee  » 
•eeoD^  a*  H  oU  not  show  what  etatement  the  aconsed 
persona  made  I  third,  ••  it  ^dnct  mention  the  d»^  and 
year  wfaoi  the  oSeoce  wai  oommitted )  tovrth,  as  it  did 
not  iodieate  the  Court  or  offleer  before  whom  the  &lae 
evidenoe  was  gtvept.    Qbsmk  «.  ItAaaxu  IfussB 

[T  B I^  B„  Ap^  60 
iew.B,Cr.,4T 

8a.    Final  Code. 

t.  793.— A  diarge  nnder  a  IH,  Paul  Code,  ihoold 
specify  not  only  the  JnAetal  proceeding  in  the  conne 
of  which  the  prisoner  Is  acea>e4  of  having  made  the 
false  itatement,  hot  the  particnlar  stage  ^  the  pro- 
oeeding  in  which  the  statement  is  made.  QUBIS  «, 
PiTtE  BiBWAB  .  .  1  B.  L.  B.,  A.  Or.,  18 

8.  C.  Qcnsv  D.  Fdttbau  Buwab 

(low.  B.,  Or.,  87 

SSv Contradietory 

ttattmentt— Criminal  Froetdmre  Code,  ISSl,  >.  S^ 
—3.  2ia,  Act  XXY  of'lSSl,  pointed  ont  how  the 
fhargeis  to  be  drawn  ap  in  a  case  hi  whichitltdonbt- 
tol  which  of  two  atat^nents  made  by  the  aecneed  le 
false.    (tmtK  v.  Kala  Kbax    .  IS  W.  B^  CT^  Sft 


al   Cod* 


§.  198.— ta  prosecntiooB  fbr  giving  false  evidence  trndo- 
s.  19S  of  the  Penal  Code,  the  case  of  cath  posan 
kecased  shoold  be  separately  enquired  into,  and,  if 
ooimidtled  for  trial,  leparately  tried.  It  la  wheHy 
enoaeoBa  to  inclnde  them  in  one  jomt  chaise. 
EKnuuB  w  bn«A  o.  NiM  Au 

[L  L.  B«  «  AIL,  IT 
88.- 


Bentral  falta 

rlatemeidt— Aggregate  eJatpe.— The  makhig  of  any 
mmber  of  false  statements  hi  the  aune  dqwsitlon  b 
one  aggregate  case  of  giving  tabe  evidence.  Charges 
of  fi£e  evidence  cannot  be  mnltipBed  aceonflng  to 
the  Domber  of  false  statemoiU  contained  In  the  dep«- 
■itians.    AncHmEDra  .    eiKML.Apk,S7 

86. Preeiit  teordt  of 

tlaiement. — Charges  of  JKTJnry  ought  to  be  baaed 
staii^  upon  the  exact  words  which  are  used  by  the 

ska 
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1.  FOBH  OF  CHABQE—ooaft'Miatl. 

penra)  who  ij  chargad.  sad  do  eridence  wUdi  doei 
Dot  pnfen  to  «ve  the  exact  voidi  can  altme  be  a 
■afe  fonadatiim  for  a  ooavictioii.  Quaur «.  UcrvaTrL 
Doss  .    SSW.IUCr^aS 


87.^ 


—  Talte  vrifieatiow 


<ff  plaint — Stparalt   e\argi  ^ 

called  upon  to  uinrer  to  a  chai^  of  giving  tain  evi- 
dence abmld  know  exactly  what  is  the  &1ae  evidence 
Impnted  to  Mm.  A  charge  "  that  he  on  iv  ahoat  the 
IGth  April  1871  gave  fiu*e  eTidonce"  i>  not  toffl' 
dentlf  apeciSc.  Although  the  verification  of  plaints 
cont^ning  falae  >tatement«  ii  pnniahable  according 
to  the  pioviaioni  of  the  law  for  the  time  being  in 
force  f^  the  pnniihiuait  of  giving  cr  fabricating 
&lie  evidence,  itiU  it  ii  not  qnite  the  nme  thing  ai 
giving  falae  evidence.  Three  eepaiatc  offencca  ihould 
not  be  lumped  together  in  a  diigle  chaise,  hnt  each 
offence  ihonld  form  a  upaiate  head  of  charge  with 
~''  'o  which  there  ihonld  be  a  diitinot  flniUng 

act  BCntmce.    QuxBX  «.  8hso  Cetkith 

[Sir.  v.,  814 

-  Subitaitet  afevi- 


dttiee—Fvud  Codt,  i.  19S.—Ttie  alleged  falie  evi- 
dence and  not  it*  aMnmed  aabftance  and  import 
■hoold  be  let  forth  in  a  charge  under  a.  198  of  the 
Fatal  Code.    Qtnoa  c.  iunaiu  .    T  IT.  W,  187 


89.- 


al   Codt 


t.  19B. 

Penal  Code,  „ 

wordi  or  expnwioni  tlie  aociued  ii   .   .  „ .  . 

having  uttered,  and  in  what  respect  they  are  eoppoied 

to  he  falae.    QcuK  c.  DomirT 

[8W.B.,Or.,eB 
4a Pt%al   Coda, 


three  different  occaiSoni,  e 

the  subject  of  a  ^tinct  head  in  the  cbars&     Qranr 

V.  ?aomu  Box  .8  W.  B^  Cr.,  14 

Qdwd  o.  Aseta  Teixoob  .  IT  W.  B.,  Cr.,  88 

Qimm  c.  BoosEirr  Asa      .  17  W.  B^  Cr.,  82 

QcsKV  V.  SoonsMK  UoHooan 

[9  W.  B.,  Cr.,  S6 

4L  Several    ehargn 

— Btparate  oiieHio*  qf  fali*»eti,—Chiget  of  pcr- 
jnry  ihoold  contuD  a  dittinct  assertion  with  regard 
to  each  gtatement  intended  to  ba  characterised  a*  per- 
jury :  that  it  was  made ;  that  it  is  nntrue  in  factj 
that  the  aocBjed  knew  it  to  be  so  when  he  made  it  [ 
and  the  inveatigation  of  the  Court  should  be  directed 
to  each  of  those  pcdnti  singly.  QniiM  e.  £au- 
oaiTui  Lahoku  .    9  W.  B^  Or.,  S4 

4S.  Talslfloatloit  of  doaumenta 

—Pg»al  Code  (AH  XL  VoflSBOJ,  i.  477A-Crimi- 
mal  Proetdun  Code  (Aei  V  of  1838),  ...  223  (2), 
284  -Crimiiwi  irtaei  qf  titut  by  pMie  «roa»f — 
Aequillai—Framii^  mea  chary t — GetMral  falri- 
JUation  Iff  aeeomtttftir  a  period  eaUnding  over  ttfo 


y.or..— The  alteration  in  the  law  by  s.  822  (2)  of 
the  Criminal  Procedore  Code  (Act  V  of  ISQS)  does 
not  apply  to  a  chaise  nnder  i,  477A  of  the  PcDal 
Code  (falsification  of  accounts).  It  applies  only  to 
criminal  breach  of  trust  or  dishoneat  miiappraprlatiaD 
of  money.    Qubsx-Kjofusb  v.  Maii  Lu  L&sibi 

[L  i«  B.,  se  Ckio.,  seo 
8  c.  w.  ar,  41S 

48l ToTgery—Utiiig   falte    doev- 

atenf — Abetment  of  forgery.— Wbia  a  Civil  Coart 
sends  a  prisoner  berore  a  Magiitrate  on  a  charge 
of  forgery,  it  is  competrait  to  the  Hagistiata  to  com- 
mit the  prisoner  for  trial  on  a  chat^  dther  of  forgery 
or  of  nslng  as  genuine  a  false  docnnumt  or  of  abeWng 
forgery.  (Juaair  v.  HoElSH  Cbititdib  AcxASJxa 
[6  W.  B,  Or.,  90 


ipeo^y  preeite  offince— Penal  Code,  .,  4B7. — Tte 
priaoner  was  charged,  under  e.  471  of  tiie  Pmal  Code, 
with  frandnlently  uung  as  genuine  a  forged  docu- 
ment, sod,  having  been  tried  before  a  Seaoonj  Jn<tee 
and  jury,  was  convicted  of  that  offence,  ife 
SeasioDS  Judge,  considering  the  forged  dacnment  to 
be  of  the  nature  of  those  specified  in  ■.  467.  sentenced 
the  prisoner  t«  ten  years'  tnnsportation.  On  appe*l, 
the  High  Court  held  that  the  charge  should  have 
distmctly  set  forth  the  offence  ss  Uist  of  nring  a 
forged  document  of  the  nature  of  thnse  spedflecT  in 
s.  M7,  and  that,  that  not  having  been  done,  the  trial 
by  jury  was  illegal.  The  conviction  and  sentence 
were  therefore  annulled,  and  it  was  directed  that  the 
priaono'  should  be  retried.  Bio.  v.  QiKauuK 
kAui  ....     6  Bom.,  Cr.,  48 


40.  ' 


-  HoOBe-tresiTUB—Pawii  Code, 
t.  461.— A  charge  under  s.  461  must  charge  the 
accused  with  committing  honae-trespaa  with  intmt 
to  commit  some  ipecafic  offence  pnnhdiable  with  im- 
piisonment.    QuuK  v.  Minn  Dowajju, 

tl8  W.  B.,  Or.,  88 

46.  BMet—CoMting      itrt—Pemal 

Code,  ..  A9i.~The  charge  and  flndli^  in  a  case  of 
canting  hurt,  noder  s.  834  of  the  Paul  Code,  need 
not  oontsin  a  n^ation  that  the  hurt  was  cansed  on 
grave  and  sudden  provocation.    AiroimioliB 

[4  Kad,  Ap„  8 

47. Dlegnl  grAtlfloAtlon—  Vaga^ 

■w.  of  charge. — A  charge  of  attempting  to  obtwn  a 
gratification  as  a  reward  for  influen^ng  a  pnblic 
servant  in  eierdse  of  his  pnblic  fanctions  is  ult^al 
as  disclosing  no  legal  offence,  when  it  omits  to  state 
the  persim  or  person,  for  whom  the  gratification  was 
obtauied,  or  the  public  servant  to  be  inflaencsd  in  the 
exercise  of  his  pablic  functions.  Qcibb  v.  SwTtiir- 
OEUKDia  BAOonu  .    8  W.  B.,  Cr.,  «S 

48. Infomuitlon      of     oflteUM^ 

Omlaslon  to  slve.— A  charge  shonld  distinctly  set 
forth  the  particalar  offence  in  respect  of  which  the 
accused  either  omitted  to  give  information  or  gave 
informatioa  which  he  knew  to  be  false  ;  sod  it  riionld 
appear  precisely  what  bis  duty  was  in  the  mattw. 
Qdun  V.  MooBUBsoo     .        .    8  W.  B«  Or..  87 
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t.  POBM  OF  CRABa%—e»niiiimtd, 

48. Kutor  and  BBrvant— liioii- 

liljf  ofttrtdatfir  laim»g  tmj^oyer't  nrviee  nirt- 
otU  wsrauv- — Wbere  K  te^iilktire  enBctmeDt  roidm 

mpbtye 
without  due  wimmg,  ft  cbtrge  under  iucb  i 
malt  will  not  be  dutuasble,  qdImi  it  aver  not  only 
thkt  (he  moeowd  left  hii  emplojiT'i  (errice  without 
^ving  the  required  warning,  but  mlia  without  lawful 
eienib    Vithoba  Halhasi  e.  Cortuld 

[S  Bonu  Ap,  1 

BO.  maohlef—JfuMu/'  iy  mMim 

4r*  to  ke*te. — In  •  case  of  miicfaief  by  nre  with 
intent  to  nuw  the  destmctinn  of  s  dwelling-houte, 
the  charge  iliould  U;  the  intent  m  mq  iatent  to  cauie 
the  dettmction,  not  of  a  houie  nmply,  but  of  a  houu 
med  a*  a  hmnau  dwelling.  Qims  v.  Ddbbasko 
Poim  .    8  W.  B^80 

«L MnrdBT— Pwwi   Codt,  t.  SOB 

— Objietioiu  to  eAaf^B,— A  charge  nader  g.  SDK 
of  the  Penal  Code  need  not  eet  out  at  length  all  the 
hote  necenar;  to  eotutitate  the  cfloice  of  mnrder, 
and  negative  all  the  eieeptiniu  contained  in  i.  800, 
which  deflnei  the  erime  of  marder.  Technical 
objectioDi  to  criminal  chaigra,  particularly  on  the 
cniund  of  the  want  of  a  fUSlelent  (pecincatitHi  of 
detaili,  ihonld  be  taken  befora  the  coocludon  of  the 
trial,  whoi  the  Iiii%e  may.  If  neeeaaiy,  amend  the 
charge,  and  not  afterwuda,  nnlcM  it  aptwar  that 
tome  tailnie  of  jtwtiee  haa  been  canaed  by  the  irregu- 
laritj  ooniiluied  of.  QoTiBinHirt  e.BAiUB4im' 
[6  W.  B.,  Beo.  -Ret,  1 

83. P««al  Cade, 

I.  800.— A  priacraer  waa  diarged  with  "caanne  the 
death  of  A  by  inflicting  a  Wound  on  him  with  a 
'  chheni '  with  the  intention  of  caunng  bod3 j  injury, 
■ach  u  waa  mffidoit,  in  the  ooune  of  nature,  to  cuiie 
death,  or  which  he  knew  to  be  likely  to  canae  death." 
Stld  that  the  eharee  wh  defective  and  bexact  aa 
>^;arded  the  womd  and  third  elanaea  of  the  deflnlUon 
of  mnrder  in  a.  800  of  the  Penal  Code.  WHh  rafer- 
one  to  the  aecrod  danae,  it  abauld  have  mn  "likely 
to  canae  the  death  of  .il,  the  penoa  to  whom  the  harm 
waa  earned."  With  reference  to  the  third  cUoae,  it 
ahonld  have  nid  "  ordinary  conne  of  nature." 
KMruaa  e.  SufnusDiv 

[I.  I*  B„  8  Oalo.,  aU:  10  a  Ih  B.,  U 
— Pablio  rafMy,  Of&no«  ftflbot- 


Ine—Flfimg  « 

S8S. — Boatmoi  .  ,    ... ....  ^      

whereby  the  livca  of  pawengeii  for  lure  are.  mdan- 

gered  dwnld  be  cbatged  unoer  a.  283,  and  not  under 

«.  8S6,  of  the  Fenal  Code.    BXft.  c.  Ebosi  Jasu 

ElBonulS? 

B4.  ■  Biotlng— S«f  grata       eiargi 

agaiiul  wtei^art  qf  rival  parlUt.-~Vnien  there  ia 
riot  and  flght  between  (wo  faction*,  the  member*  ot 
each  party  ahonld  be  committed  for  trial  aeparately, 
and  not  ^1  together.    Qtiaair  b,  Dtkzooua 

[8  W.  B^  Or..  88 
Quxm  e.  Buir 
[EL  LXL,  8iv.  Vol,  780:  8  W.  B..  Or., 47 
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65.  - 


-  Comm<mo^'tet»ot 


daelared  in  t\t  eiargt. — A  couTietion  for  rioting, 
baaed  npoD  a  charge,  which  doea  not  gpecify  the  ccm- 
mon  object  of  the  aaaonbly  chaigad  with  rioting,  ia 
improper.     Chctobs    Coojub    Siir     e.    Quebk- 

ehtrsu  .  8  g.  w.  n.,  eoe 

TUUIUi       ASMXD       CEOin>HST       t.       Q(7Bn- 

BitraBM  .  L  Xi.  Bn  9S  Galo.,  080 

66. Dtfiel  in  ckarg* 

—  Unlatofiil  afemUg—Comnum  oigaet,  ^fftet  of 
not  itating  i»  ekargt—Panal  Codt  fAet  XX  T^ 
1860J,  I.  Jd7.~-WheTe  certam  accnied  penooa  wve 
convicted  of  rioting,  and  it  appeared  that  the  charge 
did  not  qiecify  any  ocramon  object,  and  that  neither 
the  judgment  of  thv  Oit^nal  Court  nor  that  of  the 
Seaatona  Judge  in  appeal  found  what  wa*  the  com* 
mon  object  which  niade  the  a»emh1y  of  which  the 
priianera  were  membera  aa  unlawful  one: — Hitd 
that  theae  defect*  did  not  vitiate  the  proceeding*, 
there  being  ample  evidence  on  the  record  to  prove 
what  the  common  object  of  the  aaeembly  wa*,  ajkd  to 
iuatify  the  oonvictlon  for  the  offence  of  which  the 
lower  Court*  had  found  the  accu*ed  gnilty.  BuiB* 
Assi o. QuBBK'EKPftsas  .LLB.,2lCftlB..8S7 
87.- 


■■ —  Alttmativ*  eh  org* 

■Common  oijaet—UmlawfiU  ailtmbly—Crimiaal 
Prootdura  Coda  ftSSSJ,  a.  im.~Vmateea  accused 
'ware  chafed  with  rioting  armed  with  deadly  wenpona, 
and  with  murder  and  caoaing  grievous  hurt  during 
lach  riot.  The  common  object  alleged  by  the  pnie'  . 
eutJon  wa*  to  compd  the  payment  of  crataln  money 
by  one  of  the  persona  of  the  oppoute  party.  Soma 
ef  (he  accnsed,  who  admitted  their  presence  at  the 
acene  of  (he  OGCurrence,  stated  that  they  liad  been 
attacked  on  account  of  an  allegation  being  made  that 
one  of  the  oppciaite  party  had  enticed  away  another's 
wife,  and  that  they  had  merely  acted  in  lelf •defence. 
On  the  close  of  the  CB*e  for  the  proaecutioOi  the  Soa- 
rions  Judgt^  eon*idaing  that  pmibly  the  oommon 
object  alleged  by  tiie  proseention  might  be  considered 
not  to  have  beai  poved,  amended  the  chaise  and 
added  «i  altanatiye  aammon  object  to  It,  namely, 
that  the  object  of  the  amembly  waa  to  puidah  one  of 
the  opprdte  Me  tor  eotidng  away  Another'*  wife. 
niere  waa  no  evidence  on  the  record  to  prove  the 
alternative  common  cAjeet,  it  being  based  aol^y  on  a 
portitm  of  the  atatemoits  of  aome  of  the  accuaed. 
Said  that.  If  the  Bessions  Judge  wa*  of  opinion  that 
there  were  gtotinds  for  charging  the  accuied  irith  a 
common  abject  other  than  f&ti  allied  by  the  prose- 
cution, lus  proper  course  was  not  to  amend  the  charge, 
but  to  add  a  separate  oount  or  connts  to  the  charge 
upcn  wbkb  a  sepante  verdict  conld  be  tdkea. 
8.  ase  of  the  Code  of  Criminal  Procedure  only 
Hitiiariaef  a  charge  in  the  alternative  when  it  v 
doubtful  which  at  several  oflencea  the  bets  which 
can  be  proved  will  oonstitute,  and  not  where  ther* 
nay  be  a  doubt  a*  to  the  fact*  which  constitute  one 
of  the  element*  of  the  offence.  Wavad&b  Koah  v. 
QunDT-EKmiM  L  Ii.  B^  81  OkIo..  880 
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of  Uie  Fanal  Code,  of  duhooetitly  receivrng  atolen  pro- 
perty ahonld  B:t&t«  thkt  the  &Ttic1ea  fonnd  in  pwBel- 
uon  of  the  tkccosect  were  the  property  of  A  B,  the 
owDer  tbereof.    BW.  v.  Soso  Bin  Balmatb 

[1  Bom.,  S6 

60. ITiilanAil    oaMiiiblT    and 

VbeSt—CtitUiig  a»d  carrying  away  eropi  in  dit- 
l»iarf  land^Fenal  Coda,  u.  !43,  379.~0baer7ft- 
tioDa  of  the  Court  m  to  the  proper  frunuig  of  the 
tbaxge  in  aeee  of  onUwfnl  Meembly  with  the  object 
;  ^theft  by  catting  erupt.  JaCMT 
s,  ^■"■"-  CaAJDJBA  Hby 

[4  0,W.1T.,UO 

60.  ' inilpping    Act— When    an 

MCOaed  person  Ii  liable  to  be  pmushed  nnda  tbe 
Whipping  Act,  1864,  the  charge  mnet  itate  the  li»- 
bility,  and  the  jadgment  ehonld  let  ont  the  gronndi 
thereof  when  that  pnniahBient  ii  impoied.  Basia 
«,  qmaMB  .        .  I.  Ih  B.,  B  Had.,  1S8 


81.  Po\ff«r   to    altar  ohRrte— 

AUaratioTt  after  verdiel. — ^On  a  trial  by  jniyi  the 
Sewioni  Judge  hai  Dopmrer  to  altar  the  luiuge  after 
the  deUveif  of  the  verdict.  Bail.  v.  Au  taus 
Faxbu  Hdkaioias  .        .        .  S  Bom.,  Or.,  8 

eS. Altering  ohargo  after  plea 

.  of  guilty. — When  an  accnaed  pleads  gaUty  to  ■ 
charge  already  fraiaed,  the  SoMiona  Jnclge  W  no 
power  to  alter  the  oharge  upon  the  evidence  on  the 
Mcofd.  Cpon  a  charge  of  mnrd»  the  aonued 
pleaded  "gaiUy;"  the  SenJani  Jndge,  taUns  into 
'«oniidenitioD  the  circnnutaoces  of  the  cau.  reduced 
the  charge  to  homicide  not  amounting  to  murder. 
Btid  that  the  procee^ng  wa*  lll^aL     Qvub  v. 

QoBABVHAlt  BhUXAN 

[4  B.  Ii.  B.,  Ap.,  101: 18  W.  B..  Cr.,  5fi 

68. iQdlotment,    .Amendment 

of. — The  indictment  may  be  amended  at  an;  itaga 
,of  the  triaL    Qnsiif  v.  WlUAva 

[I  ind.  Jar,  0. 8.,  04 : 1  X«d,  81 

64.  -. — — Form  of  (unendmanta  made 

in  cbaege. — vbneiidmenta  in  a  charge  ought  to  be 
made  fonnally,  and  ihonld  iqtpear  on  the  face  of  the 
leeord.    Qcsiir «.  FaOJSAs  Boy 

[9  W.  B.,  Cr.,  14 

ee. rormfti  defoi^— .ici  jcviix 

qfiaea.  ».  4I.—SeMble—Ttte  utter  part  of  >.  41  of 
Act  XVni  of  1863  only, gave  power  to  amend  where 
the  defect  waa  formal.    Qubeh  c.  Wilukb 

p.  Had.,  SI.:  1  Ind.  Jar.,  O.  8.,  04 

60. Amendment    whlah    may 

prelndioe  aaoijaed—Avie»dttaU  of  charge— 
Xictiving  ttoUn  goodt~Act  XVIII  of  1S62,  a.l. 
— The  Court,  under  a.  1  of  the  Criminal  Law 
Amendment  Act  (XVUI  of  1862),  bad  power  to  order 
the  amaidmant  of  a  charge  involviae  a  change  in  the 
ownenhip  of  Btolm  jwop^y,  provided  euch  amend- 
ment did  not  prejudice  the  accoMd  In  hla  defence 


CHAHQB— eoa<>*Md. 

a.  AITEBATIOH  OR  AMHNDJGHn'  OF 
CHABQB  tamlimntd. 
npon  ti>o  m«rili.  Where  ft  ^  donbtftd  whether  aa 
anenditient  of  a  cba^e  w31  or  will  not  pr^udiee  the 
accueed  in  hit  defraice  npon  the  merita,  the  amend* 
ment  ought  not  to  be  made.  Where  Qie  aecuaed  vaa 
charged  with  receiving  ttolen  goodi  tram  the  wUe  of 
the  prgucntor,  the  property  in  the  goods  being  1^ 
in  the  pntecntor  tod  ^e  chargea  were  amoided  by 
Jaytqg  the  ^operty  in  the  proieeator  joinUy  witb 
hii  mother.  It  waa  held  that  inch  ameDdment  ought 
not  to  Lave  been  mads.  BM, «.  Oomtnu  HaUsas 
pBoaiqOrn  TB 


OlUUgO—Diftolin  eharye—Fovitr  qf  Apptllaia 
Court. — The  ondiAm  of  a  eonnt  in  Uie  ctorge  ta 
rimply  a  iehc^  in  tlM  charge,  and  the  AppeBate 
Coiui  may  oonflim  a  oonviewi  nnder  a  dUfarent 
Mction  of  the  Penal  Cafle£n»n  that  nptm  whudi  the 
pdKper  ma  tried  and  convicted,  pptiaded  the  ^- 
wnarliaiiiot  bem  prsju^oed  or  injured  by  the  jnb< 
ftitation  of  <me,Mct)on  Ecr  .another.    AjHOm^qDa 

[1  ItuU,  Jnr..  IT.  8,  46 

08. OmiBSlc^n  to  prove  Bsparate 

oharge  for  separata  of&noe,— The  ominion  of 
the  Uagistrate  to  frame  the  charge  •□  ae  to  contun  a 
eepaiate  head  for  each  offence  m^y  be  remedied  by 
the  Seaoon*  Jndge  exerciiing  the  powera  of  amend- 
ment contained  m  a.  244  (^  the  Code  of  .Criminal 
Frocednre,  1S6L    QmsH  v.  g"','[H'  Sivaa 

pW. B..  Or., 8 

00.  ~. Evldenoe  not   anpportinc 

0'b»rgti-—Alleralion'qf  charge — Order  to  Xagif 
traU  to  re-com«t(.— When  the  Jqdge  flndi  that  the 
facte  proved  do  not  lupport  the  charge  at  lud,  he 
i^ald  alter  the  charge,  and  not  order  the  Magiitrata 
to  re-Gomndt  the  accueed.  fiaa.  «.  B*f  d  Pabbai 
17  Bom.,  Or.,  81 

70. Altenttlon  of  piooaedfngs 

— Prejudice  to  oanued—lfeBetiitji  to  irg  de  novo. 
—When  a  Hagirirate,  under  a  266  of  the  Crindnal 
Piocedure  Code,  1861,  itopped  prooeedihn  under 
Ch.  XtV  and  pnioeeded  under  Ch.'  XII  of  the 
Code,  H  waa  not  necevary  for  him  to  ma^e  an  en- 
quiry de  novo  under  Ch.  XII,  the  amended  chu^ea 
CO  wUah  the  commitmait  wat  made  not  beina  lo 
materially  difEooit  from  those  on  which  j 


71. Aleratton  of  charBe  to  an- 

otlier  cogniaable  aUsaae— Alteration  ofeiarga 
from  enlpaile  \omieide  to  e.  164,  Penal  Code. — 
'  The  prisoner,  who  vras  charged  with  culpable  homi- 
cide Dot  amounting  to  murder,  wat  tried  for  that 
dienee,  and,  there  iMing  no  tnfltciemt  proof  to  convict 
on  that  i±axgt,  waa  tiled  by  the  Beedunt  Jodga  for 
not  having  nted  lawful  meant  In  prevcntitig  the  riot 
(s.  154),  and  waa.pui^ihed  tm  that  oflence.  ITsM 
ttiattheS     ■       ■   •  


la  Judge  * 
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I  competent  to  alter  the 
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O&ASOB— MMiiMHUd. 


-  Adding  neir  oluirsM — Power 


to  alter  a»d  atitt»d  aharffi, — Altboogh  »  Beaton* 
Jadgs  bai  power  to  alter  or  wnead  t,  d^rst,  he  can- 
not add  tn  eaUrely  new  charge,  which  1i  not  even 
oogiut^  ^  the  chuoa  ou  which  tui  accmed  pemn 
hu  beea  oonunltted  for  trUL    QcuH  «.  Wabis  Au 

[8  IT.  w^  sa? 
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OMwnMi  to  gio» 

motiee  of  Aarge. — Where  »  poion  ii  arrerted,  and 
certahi  ch«rgrt  are  entend  a^but  him  In  the  police 
bocl,  h»*h<rald  not,  on  the  day  of  trial,  be  called 
upon  to  meet  other  cbar^  withont  prerlona  iDtlma* 
tton  betng  gi*eti  to  him  of  the  adi^ional  cbargeB. 
Ix  raa  luitss  ov  vmm  pmnmr  oir  Bisonuta 
Shaba.    Eiffxua  «.  BAsoiKAni  Beasa 

[L  Z..  K,  8  CAlo.,  106 

74. Co*i>ietio»        o» 

d^tmi  eJLarge  Jh>m  iAal  qf  vhieh  motiM  va* 
given  lo  aceuitd — Where  a  police  officer  who  had 
be«a  called  od  to  wiiwer  to  a  charge  of  brtbei?  which 
ma  not  mxtained  b;  the  ertdEiiee  wai  found  gnilty 
of  Tiolation  of  duty  under  i.  SQ,  Act  T  of  1861,  of 
which  offoice  the  officer  trTing  the  ease  feond  mffl. 
cient  eridence  b  the  mqim  <d  the  trial,— S«U  that 
an  aceoNd  perMn  called  on  to  aiuwer  to  » ipecific 
charge  eanuot  he  oonvicted  on  am  entlreir  (GSerent 
charge  without  previoni  notice  of  the  oSoice  itnpnted 
to  him  and  oppwtnnity  bung  afforded  him  of  meet- 
ing the  accoaation.  Ik  thi  Uxxtsa  or  Thb  VXH' 
TioH  OV  QiBisK  CatmiB  ITnrDix 

[96  W.  B..  Or..  8 

76. AnMndinapt  of  ohanra  by 

Seaaloiu  Jodg*  aftor  0(»ninltiB«nt  bf  Kagir 
toUe~£*MO*(  ofUagittraU  pir  eommUtinff  note 
>•  eiHain  way. — Where  a  Haftutnte  drea  reajoni 
for  cmnmitlliig  a  cue  for  trid  In  a  cemtn  way,  the 
Snatona  Jndge  mtut  ritber  accept  the  cliargn  ai 
framed  or  fnme  otben  hlmaelf :  he  ii  not  authorized 
by  the  Criminal   Procedure  Code  to  inaiit  on  a  re- 


78.- 


'  Po'wer  of  Seaaloiia  JudKB^ 
Criminal  Froead%n  Code,  1873,  t.  44fi.— Wl>en  an 
acmued  penon  ii  committed  to  take  hii  trial  to  ipecific 
charge!  bdore  the  SeNiom  Conrt,  the  Jndge  Itti  no 
power  nnder  u  U6  of  Act  Z  of  1872  to  expunge  a 
char^  before  calling  npon  the  accoied  to  plead  to  it. 
EuuiB  V.  FORIBBOLUK  Sbbiku 

[7  C.  L.  B,,  148 
77. Ciargi,  Altera- 
tion q^— On  the  Sth  Angnrt  ISM  a  Itagirtrste  of 
the  aeeond  claai  began  an  enqttiry  hi  a  ca«e  in  winch 
aereral  penont  were  accnaed  of  itoting  and  of  Tolnn- 
tarily  candng  grieroni  hnrt.  On  the  6th  September 
the  powen  of  a  Mii^itrate  of  the  flrit  claw  were 
conferred  on  the  Uagutrate  by  an  order  of  Qorem- 
Incnt,  wUch  waa  commnnicated  to  >ii'"  on  the  Sth 
September.  On  the  Wb  Beptnnber,  the  caee  for' the 
pHiKcation  bating  dcaed,  the  Higiitnte  tamed 


&  ALTEBATION  OR  AUEHDHBITT  OF 
C  H  AB  QE— dmtMMrf . 
chargei  againit  each  of  the  accnied  nndcr  ti.  S2S  tad 
826  of  the  Penal  Code,  recorded  the  gtatcmontB  of  the 
accnaed  and  the  erideoce  far  the  defence,  and  on  the 
10th  September  omricted  the  accnsed  an  all  the 
chai^el,  r^— l"g  npon  each  of  them,  in  respect  of  each 
charge,  aentencet  which  he  could  paia  as  a  Hagii- 
tnte  of  the  flnt  claaa.  but  oonld  not  hare  psMed  aa 
a  Hagiitrate  of  the  aeoond  claM.  On  appeal  the 
ScMkina  Jnda«,  on  the  gronnd  that  tbe  pibonen  had 
cmnnltted  Vba  offence  dMcrlbed  In  i.  US  of  the 
Penal  Code,  held  that  the  lentencea  paned  by  the 
Uagivtrate  were  illegal,  ai  bring  tnooniiatent  with 
the  provldonj  of  a.  71,  paragraptu  3  and  4  ;  and  he 
acccvdingly  reduced  the  aentences  of  imprieonment 
which  the  Uaglatrate  had  paued  tO'the  maximnm 
of  imprisonment  which  the  Madatrate  conld  have 
bflicted  nnder  >.  14S.  Eeld  by  the  Fnll  Bench 
(Pktbbxah,  C.J.,  and  ^osHTrBBi,  J.,  diaaenting) 
that  the  BCntencea  pasted  by  the  Mi^ibate  were 
legaL  Per  Pbtbbkau,  C.J.,  that  the  Jndge  in 
thia  caae  had  no  power  to  alter  the  charge  or  to 
frame  a  new  chuge  in  any  way.  Par  Bboiw 
firxiT,  J.,  that  the  aentencei  paiaed  by  the  Uagb- 
trate  were  aa  a  whole  iUesal,  and  that  a  Conrt  of 
Appeal  li  not  enmpetent  to  alter  the  flniling  of  a 
Magiitrate  ao  «« to  conTict  an  accnaed  person  of  an 
dfence  which  the  Conrt  of  which  the  order  ii  on 
appeal  was  not  competent  to  t^.    QuEiv-EioBBSS 


).  PlBSSU) 

7a- 


L  LB,?  AIL,  414 


-  Additi 


charge  at  trial — Xeanii^  of  tke  word  " .  „ . 
Crvainal  Procedmre  Code  (Z  t^  ISSDJ—Alterimg 
eiarge — Stiitfidrfioa  qf  charge—OmieHon  to  nod 
and  explain  charge  to  priioner — Pereon  commit- 
ted  "teilhout  a  eiarge"  under*.  236  of  Criminal 
Froeednre  Code — Meaning  qf  the  word  "alter" 
>H  «.  fl87 — Meaning  of  the  loorde  "retwr*  tf  wr- 
ite*" in  ».  887— OrinHiwi  iVoeadw*  Cade  (At* 
X  of  1882).  e:  226,  SS/f,  22B-liSO.  386,  2S7,  597— 
Practice — Proctdnrt — Fight  to  begin. — A  wai  tried 
aa  a  charge  (1)  of  mnrjer,  (S)  of  abetting  B  to 
commit  ttw  nid  nmrder,  The  jnry,  haying  ooeri* 
dered  their  verdict,  were  aaked  by  Uie  Clerk  of  the 
Crown  If  they  were  agreed.  The  fcreman  repUed 
tiiat  they  were,  and  that  their  verdict  wm  gimty, 
and  when  further  a^ed,  he  aaid  "  ffoilty  of  abetment 
—  of  abetment  genaiallf ."  On  un  application  of 
conniel  tar  the  proaeention,  a  charge  waa  then  added 


or  peiaana  unknown, 
read  alond  to  the  jury,  but  was  not  apecially  e 
plained  to  the  priioner,  nor  waa  he  called  upon  to 
plead  to  it.  Couniel  for  the  prisoner  wa>  asked  by 
the  Judge  if  he  dcilred  to  have  a  new  trial  on  the 
charge  as  amended,  bot  he  declined.  The  three 
chargei  (ui.,  the  two  original  chargea  and  the  addi- 
tion^ charge)  were  then  read  to  the  jury,  who  after 
deliberation  returned  a  verdict  of  "  not  guilty "  on 
chaises  Nos.  1  and  2,  and  of  "  guilty "  on  eharga 
No.  a,  «>.,  of  abetment  of  rourtler  by  a  certiJn  person 
or  persDue  unknown.  On  the  applicatim  of  counsel 
tor  tiie  priioner,  the  fidlowing  pdntt  were  remred  c 
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3.  ALTEBATIOK  OB  AUBHDUBKT  0¥ 
CHASQE— coMtmui.  . 
(I)  wlietbw,  anda  the  drcninataiice*,  tlie  Conrt  lud 
power  to  add  a  new  oturge  g  (S)  whether  the  vordict 
Tstuned  on  the  new  charge  wu  valid,  the  priaaoer 
not  bsTiiig  been  called  on  to  pIcEid  to  it.  Seld 
(Scorr,  J.,  diiMtntienle)  that  Uie  Jndge  wai  wrong 
in  fraiDmg  a  new  charge  in  addition  to  the  orlginu 
chaise*.  He  ertor,  however,  wu  one  of  form  and 
not  ot  fubiUQce,  and  under  t.  537  of  the  Criminal 
Procedore  Coda  (Act  X  of  1B82)  the  Court  declined 
to  interfere  with  the  conviction.  Maid  alto  that, 
haviiif  regard  to  m.  828,  229,  and  280  of  the  Crimt- 
nal  PioMdnre  Code,  the  cbarge  of  abetment  of 
morder  bj  3  iD<Kht  bave  been  changed  Into  one  of 
abetment  general;.  Seld  alao  that,  in  an;  caae, 
the  coavictloo  waa  good  nnder  n.  286  and  287  of  the 
Criminal  Procodure  Code,  It  wai  doubtfnl  whether 
the  evidenoa  would  establiah  the  offence  of  murder, 
abetment  of  murder  by  B,  or  abetment  of  murder  by 
•rme  one  unknown,  Even  if  there  had  beeo  no 
chaise  pmperiy  framed,  the  Judge  might,  under 
a.  2ST,  have  accepted  the  verdict  retained  by  the 
jury  vid  entered  it  on  the  reoord.  The  fact  that  the 
Jndge  framed  a  cha^e  which,  ta  kgpoiJiati,  wu 
beyond  hii  authority,  and  accepted  a  ver^et  on  that 
charge,  did  not  afFect  the  legsuty  of  the  conTiction, 
Rtld  that  the  omUoD  to  read  and  eiplun  the 
charge  to  the  pnaoner  did  not,  under  the  clrcum- 
JtancM,  piejudice  the  prlaoncr,  and  wai,  therefore, 
immaterial.  In  the  Cnndiuil  Froeedare  Code  gme- 
rallj  the  word  "charge  "la  Died  ai  the  itatement  of  a 
-•Bectte  (flense,  and  not  *•  Infficating  the  entire  leriea 
■cj  cSenoft  ot  which  a  piiiMier  ii  accoied.  There  ie 
notiiing  in  the  Code  to  indicate  that  the  word  ia  to 
liave  a  different  canftmctiou  in  ■.  22S  and  337  fiom 
what  it  hai  ia  other  icctiona.  The  worda  "  without 
a  charge"  in  a.  226  of  (he  Criminal  Procedure  Code 
^Act  X  of  1882)  will  properly  ^>p1y  not  only  to  a 
«aM  in  which  there  ii  no  charge  at  all,  hot  alio  to  a 
caae  in  which  there  ia  no  churge  of  gucb  an  oftenoe 
.ai  the  Sealona  Judge  or  Clerk  of  the  Crown  may 
4hink  the  piiaoner  oagbt  to  be  tried  for.  If  the  word 
"  alter  "  b  a.  327  ia  ii  be  taken  to  include  "  addition," 
«a  it  don  in  a.  226,  the  addiUon  permitted  muit  be 
-an  addition  to  some  epeciflc  charge  in  the  nature  ct 
-an  alteration,  and  not  the  addition  of  a  new  rhai^ 
The  wotde  "return  of  the  verdict "  in  a.  227  mean 
ihe  return  of  the  fiual  verdict  which  the  Judge  ia 
'Hmnd  to  record.  Per  SooTT,  J. — The  tert  of  the 
admiadbilit;  of  propoaed  amendmente  to  a  char)^  ii 
whether  mch  amendment  will  prejudice  the  priamiEr. 
llie  word  "charge"  ia  uaed  in  the  Code  both  a* 
indicating!  the  whole  aeriea  ot  connta  or  headi  of 
charge,  and  alio  aa  inMcatiug  a  charge  of  one  epeciflc 
^encft  In  «.  227  it  it  uaed  in  &e  former  aenae. 
The  word  "alter"  iu  a.  227  mutt  be  taken  t»  be 
equivalent  to  the  woida  "  add  to  or  otherwiie  alter  " 
which  are  naed  in  a.  226,  and  eoniequently  the  addir 
tion  of  a  new  "head  of  charge"  is  an  alteration 
withb  the  meamng  of  a.  227.  Qhbei-Eupsub  o. 
Axrk.  SuBHAKi  Mnssa    .  L  Zi.  B.,  8  BonL,  SOO 

TO.   — 
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8.  ALTERATION  OB  AMBNDHKirT  OP 
CHABQB— eoafimmt. 
elLorge — Criminal  Proeediuv   Code,  t.  937. — Rtld 
tbat  on  a  trial  luion  charge*  tmd^  m.  467  and  471 
of  the  Fcoal  Code  the  Court  bad  powtr,  under  a.  227 
of  the  Crinunal  Procedure  Coda,  to  add  a  eharse 
under  t,  193  ot  the  Penal   Oode,   upon  which   the 
piiaoner  bad  not  been  oommitted  for  trial.     Qoeei- 
Smprtriy.  Appa  Subkama  Meitdr»,  I.  L.  B.,3  Bom., 
uted  froin.    Qubbh-Ewprbib  e.  GoBSOir 
[L  I..  B.,  0  AXL,  B9B 


to  add  ckarge  sad  try  if — Criming  Proeednro 
Cod«,  tt.  aOB,  asB,  Star,  OSr.—lhne  penou  were 
jointly  committed  for  trial  before  the  Court  of  Sea- 
rion,  two  of  them  being  charged  with  culpable  homi- 
cide not  amounting  to  murder  of  J,  and  the  third 
with  abellncat  of  the  oSenoe.  At  the  trial,  tba 
SeaaioDi  Ju^  added  a  chaige  againal  all  theaocoaed 
of  earning  hart  to  C,  tod  eoavieted  them  npoai  boUi 
the  origmal  chaisea  and  Hu  added  chaige.  Tlie 
aaaault  upon  C  took  pUce  dths  at  the  aame  time  •• 
or  bnmeifiately  after  the  attack  whifih  rcmltad  in  the 
death  of  J.  Stld  that  the  caae  did  not  come  within 
Oie  termi  of  a.  226  of  the  Criminal  Procedure  Code, 
and  the  adding  of  the  chaise  waa  an  irregularity 
which  waa  not  covered  fay  la.  236  and  237>  thoae  aee- 
tion*  having  no  application  to  au^  a  atato  of  tbingi  t 
but  Utat,  inaanach  aa  the  Seadona  Jndge  waa  ad- 
dreiaed  by  the  pleader  who  appeared  for  the  accnaed, 
and  heard  all  the  objectioni  raiaed  and  witneaiei 
ndght  have  bean  called  for  the  defemce  upon  the 
added  charge,  the  provlikn*  of  a.  687  were  appli- 
cable to  the  caae.    Qms-EiDUia  v.  KvAaat 

[L  X,  B^  8  AIL,  686 


81.- 


-  PowBT  of    Bauioiu  Judas 


to  withdraw  a  dhitrge  firttmod  hy  him— 
CriwHpal  ProoeAiN  CotU,  tt.  S26,  2S7.—Thill  woid 
"altv"  In  a.  BS7  of  the  Crinunal  Ptooedure  Code 
inelndet  withdrawal  by  a  Seadima  Jadge  of  a  charge 
added  by  bim  to  tike  charge  iHi  whi^  the  oommit- 
mast  had  been  nude.  Swibka  Lu  v.  Masuwo 
Bu  .  L  I.  B,  la  AIL.  BSl 


~  VaamMtcM    of 


Ft»al  Codt,  a.  S/7.— The  aecnaed  w  _  ..  ^ 
a.  2L7  of  the  Penal  Codei  bat  the  dwrgs  ^^  <"* 
diHnctly  atate  what  Uw  direotian  of  the  kw  waa 
which  b«  diiobeyed,  and  how  he  diaobeyed  it.  J7jU 
that,  when  the  aoeoaad  baa  been  convicted  en  a 
chaiige  exprened  in  vague  tomt,  Uie  proaaeution  eo 
appeal  iboald  be  limited  to  the  poitieular  aenae  b 
winch  the  charge  haa  hem  nndaratood  at  the  trial. 
Bkfkibs  e.  BiAUi  Ekax 

[X.I^B,.aBoiii^l4a 

88. Ooatiotion  fbr  ftn  ofibnoa 

dUt^wit  £rom  that  with  which  aoaaaad  la 
t^Mt%»di—Stitraditi(m—Ltafori—Crimi»al  PrO' 
ttdmrt  Code,  18'^2.  t:  207,  aSS—Ftnal  Codt, 
tt.  396,  8S3,  879~Daeoi^—Tke/f.—Tbii  ae«naed 
were  niMecta  of  Hii  BlghneM  the  Qaekwar  of 
Baroda. 'my w  —  .. 


y  ware  eztraAtM  for  oonmitting  dacoi^ 


iizoabyGoo(^Ie 


I  ion  ) 


DI0B8T  OF  CABBS. 


{    1074    ) 


CH  A  RGS—eo  Nhaamf . 

%  ALTBBATION  OR  AHEKDHBNT  OF 

CEABOB-eoirii'HMif. 

Id  British  lodiA.    The  Mkgiitnitp,  who  held  a  preli- 

MMMued  to  the  SaMioni  Cotirt  on  k  chu^  nuder  a.  898 
of  the  Fetul  Code  (XLV  of  ISSO).  The  Senioiu 
Judge  uuecded  Ihe  chu^e  to  OJie  under  a.  $95  on 
the  gnrand  that,  aa  the  acisaaed  liad  b«<m  extradited 
on  a  charge  nnder  a.  396.  they  oonld  be  tried  and 
conficted  only  under  that  aection,  and  no  other. 
At  the  end  of  the  trial,  the  ScmIodi  Jndge,  finding 
that  the  accnaed  were  gnilty  of  theft,  bnt  not  ttt 
daouitj,  acquitted  them.  Said,  teveivng  the  order 
of  acqnitM,  that  U  wai  oompetent  to  tne  Smdona 
Judge  to  alter  the  cbai^  nnder  a>  227  of  the  Code  of 
Criminal  Pn-cednn  (Act  X  of  1SS2)  and  nnder  a.  236 
to  couTict  the  aceuied  of  the  minor  MleiiEe,  which  the 
eiidencB  vtabliahed.  Held,  aUo,  that  the  Code  of 
Criminal  Prceedure  was  applicable  aa  Um  fori, 
QniD-SxpaxBB  t.  Ehoda  Uma 

[L  I..  B.,  17  Bom.,  SeO 

84. Power  of  Aj^Mllate  Oonrt 

to  Alter  obarge  or  finding -Prtfadim  to  the 
aeatttd — Ifteeniif  Jot  a  re-trial  tm  Iha  alttred 
charge — Crimi*al  J'roetd«re  Code  (Aet  V  of 
1838J,    te.    236,  337,  338,  oad  488.— The  aceuaed 


the  purpDie  qf  ita  Wing  u*cd  in  the  trial  of  hii  nilt, 
Jleld  that  he  was  goilty  not  of  an  attempt  to  com- 
mit an  offence  nnder  b.  471  of  the  penal  Code,  but  of 
the  ijffence  itieif.  If  the  pmecntion  eatabliahn 
crrtun  acta  conitJtnting  an  offence  and  the  Court 
minppliea  the  law  by  charging  and  conrtcting  an 
BTcnaed  petwin  for  an  cffence  other  than  that  for 
which  he  ihonid  have  been  properly  charged,  and  if, 
notwithitanding  luch  error,  the  accnaed  haa  by  hij 
defence  endeaToured  to  meet  the  accoaitiaii  of  the 
nmmi»on  of  thne  acti,  then  the  Appellate  Coort 
may  alter  the  charge  or  finding  and  convict  him  for 
an  uflence  which  thou  acta  properly  oonatltnte, 
provided  the  accused  be  not  prejudiced  bf  the  alter- 
ation in  the  flndiog.  Sach  an  airor  ia  one  of  form 
rather  than  of  inbrtance,  and  the  alteration  bj  an 
Appellate  Cotirt  of  the  charge  or  flnding  wonld  not 
necrwtate  a  re-trial  eipreaaly  on  a  change  of  that 
offence.-  Lai^  Ojsa  v.  Qvcbv-Ektski 

[I.  Ii.  IL,  2e  Cale.,  868 

8  c.  w.  s.,  ees 

8K.  CWflMMl    Fro- 

ttdmre  Code  (Aet  VqfJ89SJ,  *.  4aa(bJ—Mltrtaio» 
qfjhtdin^  imdtr  m.  109,811.  Pe»al  Code,  to  ont 
madtre-lSS. — Where  an  aeonaedwai  convicted  tinder 
■a.  109,  211.  Penal  Codc^  and  the  Judge  referred  the 
case  to  the  High  Court  recommending  Uiat  a  ooDTietion 
nnder  a.  198,  Penal  Codet  with  an  enhuced  ■antenee, 
ihonid  be  enbitittited  tac  the  conTietion  and  aentenoe 
nnder  H.  lOe,  ail,--jr«U  tl»t,  b  proeeedingi  taken  on 
a  charge  of  abetmwit  of  an  offence  nnder  a,  211,  it 
would  be  improper  to  coovict  the  accnaed  of  Inten- 
tiooally  giving  JUaa  evidence,  aa  the  two  offeocca  are 
entJrdy  of  a  different  oharacter,  and  in  making  a 
defmce  on  a  cdiaige  of  the  flrat-named  offence,  the 
acnued  could  not  be  regarded  aa  pleading  to  acharge 


OHABQB— eoiiiiiHM^ 

2.  ALTBBATION  OB  AHBNSHENT  0? 
CHABQE— eimclMibd. 
of  intentionally  giving  tain  evidence  in  regard  to 
■ome  particnlar  itatement.  To  subatitnte  a  convic- 
tion for  the  latter  offence  for  one  for  the  former 
cffence  would  be  iu  effect  to  alter  the  charge  to  one 
for  a  different  iffence  without  the  accnied  having  att 
oppoitnnity  of  pleading  to  it.  HoNOBurjAH  Chow- 
DHBT  «.  QnM-BurBMB  sew.  K.,  867 

86.  Oonviotion   of  offenoe   of 

dlfl^rent  ohsraotar,  IiCgaUty  at— Charge'  of 
th^—Co»TiBtio»  of  being  menUier  of  wt^«q/U 
anetubly—Code  of  Criminal  Froeedura  fAcl  V 
of  1898%  /,  il)3~Fenal  Code  CAof  XL  V  of  1860), 
te,  143  aad  S?S. — The  accuied  were  convicted  of 
theft:  that  waa  the  only  charge  which  th^  were 
called  upon  to  anawer.  In  qipeal  the  Oiitrict 
Hagietrate  held  that  no  theft  had  been  committed, 
bat  he  convicted  the  accoeed  of  being  membra*  of  an 
unlawful  BBsembly.  Seld  Oiat  on  the  trial  the 
accused  were  called  upon  to  aniwer  only  a  charge 
of  theft,  they  were  never  called  upon  to  anawer  any 
other  charge,  and  they  therefore  coold  not  fairly 
be  convicted  on  thor  appeal  of  an  offence  of  aa 
entirely  different  character.  It  a  on  the  proceedinga 
taken  before  the  Ha^trata  that  the  facta  cosatitu- 
ting  an  Offence  for  which  a  trial  ia  heU  are  mad^ 
known  to  the  accneed,  and  (he  law  la  applied  by 
the  Hagiatrate  to  the  facta  eatabliehed,  so  aa  to 
conititate  the  charge  which  the  accneed  ie  called  upon 
to  aniwer.  It  therefore  cannot  be  Mid  that  (ufldent 
notice  wai  given  to  the  accnaed,  hecanae  meotjon 
of  a.  147  of  the  Penal  Code  (rioting)  together 
with  theft  was  made  in  the  final  t^wrt  ot  the  police 
aa  the  offence*  considered  to  have  been  eatabliahedi 
and  that  the  aceuaed  mnat  have  been  made  acquainted 
with  inch  report.    Jatu  Sina  «,  HuuBn  Siras 

[L  I..  B.,  fi7  Cftlo.,  660 

87. Convlotlon  of  rlotlns  with 

the  eommon  oltJeot  of  theft— ^at^wa  tg 
Appellate  Court  of  diff'erenf  eemmon  object — 
Legaiilj/  ofeomietion  on  nteh  ftndii^ — PmitZ  Code 
(Aet  XLV  of  1860J,  ee.  147  aad  379— Coda  of 
Criminal  Procedure  (Act  V  of  1838),  t.  433.— The 
aecaied  wae  convicted  by  •  Hagiatrate  of  theft  of 
mangoea  aod  aleo  of  rioting,  the  common  object 
of  the  unlawful  anembly  btring  the  forcibly  taldug 
away  of  mangoea  belon^ng  to  &e  oompUnant.  On 
appeal  the  Beadona  Jndge  not  only  found  that  Uie 
common  object  wat  not  the  taking  of  the  mangoa,  but 
that  the  depute  between  the  partle*  waa  a«  to  oniain 
land.  He,  howevtr,  diamiaied  the  appol,  and  con- 
firmed the  couvletiiHi.  Meld  that,  as  the  aceuied 
were  eonrieted  on  a  different  finding  of  fact  from 
that  to  which  they  were  called  upon  to  plead  and  to 
defend  themielvea  at  the  trial,  they  were  entitled  to 
an  acquittal.    RiMnanan  r.  Aioak  Au 

[Z.  I<.  B.,  97  Oslo-.  9eO 

S.  EXPLANATION  OT  CHAB6B  TO  ACCnSBD. 


-  Freoloe  lUktore  of  ohars*.- 


When  BiTugiung  an  aceuaeil  and  before  recdving 
bis  pleai  the  C<Mirt  ibonld  be  careful  to  enanre  the 


DigitizodbyGoO'^lc: 


DIQ&ST  OF  CA&S3. 


{    107a    ) 


8.  BXPLAMATION  OP  CHABQE  TO  AOCUflBD 

eifdanstioii  of  the  ch&rge  in  &  maimeT  anfflclaitly 
eiplicit  to  enable  the  acensed  to  nndantand  tbi>* 
ronghly  the  ii«tiu«  of  the  charge  to  which  be  ia 
called  upon  to  plead.  Exfxbbs  r.  Vuxaaat. 
VAWBiua  V.  KUFBBBB       .  I,  lb  B«  6  Cslo.,  898 

89.  Exaot     natim    of   oSbnoe 

objured— CoitUntt  0/  ciarfft — Crimiital  Froef 
dure  Codt  (Ai^  X  of  1883J,  i.  SDI.—An  accnied  ia 
entitled  to  know  with  oertu^;  and  a«cancy  the  exact 
nature  of  the  ohaige  broaght  ag^uat  him,  and  nnleaa 
he  haa  thia  knowledge,  he  QHut  be  aaiaatlj  wejn- 
lUced  in  Ua  defence,  lluais  tnMlnsUoMefcWt  it 
b  more  eniedally  true  In  oaaea  wh«(e  it  Ia  aonght  to 
implloatahim  lot  acta  not  committed  b^  Umaelf,  bnt 
b;  othen  with  whom  he  waa  in  oonpuiy.  Bbhaxi 
MAHIOX  V.  QusRI-BlIPKlflS 

[I.  L  B^  U  Oftlo..  106 

BO. OmlsBlcni  to  e^>lftlii  aharga 

—Crimiital  Proetdure  Codt,  ».  Xl—Mmri^r.—JA 
a  trUl  before  s  SeaeLoiu  Court  a  charge  wu  read  out 
to  the  priioDen  to  the  effect  that  they  at  a  certun 
place  on  a  (wrtaia  date  committed  mnrder  by  catuung 
the  death  of  M,  and  that  they  had  thereby  oommit- 
ted  an  offeoca  ^nighable  oader  i.  80S  of  the 
Penal  Code  and  within  the  cc^niianee  of  the  Comt 
of  Sesdona.  The  priaonera  pleaded  guilty,  and  were 
convicted  on  their  plea.  The  cha^  wu  oot  ex* 
pluned  to  the  priauiert.  In  Muwer  to  qneetiona 
imt  by  the  Conrt,  priamien  dated  that  th^  had 
killed  M,  and  that  they  made  the  admiadoni  of  their 
own  acocid  viA  not  on  the  peraoadon  of  any  one. 
Seli  Quit  the  oonviotioii  moat  be  qnaahed  and  a 
new  trial  ordered.    Aiiatu  v.  QvnH<KlcpBBR8 

[X.  U  B.,  9  ICad.,  ei 


..  445.—^  priioner  charged  wiUi  daooity  and 
and  acquitted  cannot  be  convicted  of  honae-treapaaa, 
nnder  a.  4SS  of  the  Penal  Code,  nnleu  the  charge 
waa  amended  by  the  addition  of  the  chaive  nnder 
a.  4G2,  and  waa  read  out  or  tiplained'to  him,  and 
ha  waa  called  on  to  plead  to  it  nnder  a.  4U  at  tbe 
Criminal  Pnicednre  Code.  Qdbbv  v.  SAL4inrT  Ali 
{28W.IL,Cr,68 


CHABGEB  TO  JITBT. 


CoL 


1,  Smocaa  up  m  Qkkmbai  Cuaa        .    1075 

2.  MiBDiBBcnoir         ....    1079 
8.  arBCUL  CU»        ....    lOM 

Set  laoQxasx — Canantj.  Cassb, 

[2S  W.  B.,  Cr.,  82 

1.  SDUunra  up  in  qenxbal  cases. 

J.  Mod«  of  anmminc  IV  ^vi- 

denoe— JM*  o/  Jud^t- — In  charging  a  jnj?,  a 
Judge  lanotSonnd  to  do  more  than  lay  carefnlly  and 
plainly  before  Qiem  the  eridenoe  aa  recorded  by  him, 
noting  diacrepaneiea  and  incondttenciei,  and  pointing 
out  genenlly  tiae  way  in  which  it  li  bvourable  or 


CHA&ail  TO  JTJtLY—eMtiuvd. 

1.  SDHMIKCl  UP  III  GBKJSQAI.  CASKS 

nntavonrable  to  accuted.  Qimir  r,  Chithssk  Eir- 
KAJt  MiTzoovoAB  as  W.  XL,  Cr,  64 

a. Crimutal    ProM' 

dim  Codi  (Act  X  of  IBSaj.  ».  2m~I}utf  nf  Jmd^ 
wia»  Me  >»ry  am  tatoertoM  a*  to  tki  offi»e»  eoaf 
otitudi — A  jury,  aSta  letiring,  n*nm«d  to  the  box. 


id,  after  QnanimoUtly  flocUoj. 
(^Uty  of  the  chai^  tamed  againit  tliem,  atafad  to 


r  both  pritonaa  nofe 


^    that  they  tbonglit  *  

committed  by  one  of  the  piiaonen,  hot  were  nneartain 
aa  to  the  MotiOD  of  tlie  Penal  Code  applicable  to 
hi*  caaei  the  Judge  tberenpon  made  orer  to  tbem 
a  copy  of  the  Penal  Code,  leaTing  thmi  to  diedds 
ondCT  what  leotioa  the  offmce  fall.  Said  that 
he  had  failed  In  hi*  dnty,  and  that  be  ihoold  have 
aaked  tbe  jury  what  dmibts  they  h>d  a«  to  the 
crime  which  1^  been  committed,  and  abanld  hare 
eipluned  to  them  the  law  and  informed  than  what 
ofFenoe  the  facta  wonid  prove  againit  the  priaoner  if 
they  believed  Ihoae  facta.  J.UFi.TH  StHQH  v. 
QCBiir-BHiaBSfl    .        .    X.  L.  B.,  14  Colo,  104 

8,   Ominitm  to  poiW 

<mt  legal  imrii^t—Seadittg  evidence  to  jarg  in 
importoKt  oiuar.— On  a  trial  by  jnry  a  Seaaiaiia 
Jndge  in  anmming  np  alunild  give  a  full  and  detailed 
■tateinent  of  the  evidence  on  twth  eidea ;  he  ihonld 
punt  ont  the  l%al  bearing  of  it,  and  what  wdght  the 
jnry  onght  to  attach  to  iti  leveral  parta.  Hia  omia- 
uon  to  do  ao,  if  tbe  accused  ia  thereby  prejudiced, 
amonnta  to  anch  an  emr  in  law  aa  would  jaitify 
a  Court  of  Appeal  in  aettiog  aaide  the  verdict.  No 
general  rale  can  be  laid  down  aa  to  when  a  priMner  is 
preJQ^ced  by  a  defetiiive  summing  np,  bnt  in  general. 


with  the  aid  of  asaesaora,  the  Cotut  wUI 
interfere  and  set  the  verdiat  aude.  In  capital  cases 
and  all  CMes  of  a  aeriona  or  complicated  nature,  the 
Judge  ooE^t  to  read  ever  the  evidence  ta  eatmuo  to 
the  jniy.    Bio.  v,  TATTBOEurD  Vabtaobabs 

[6  Bom.,  Cr.,  SB 

4l  Duty  of  Judge  i» 

elarging  Jurg. — In  deltvartng  a  chaTRo  to  the  jur^  it 
ia  the  duty  of  the  Beacons  Judge  to  etil  tbe  attention 
of  the  jory  to  the  facts  and  then  to  leave  it  to  them 
to  consider  whether,  from  the  facts,  they  conclnde 
that  a  paiticnlar  criminal  act  wm  done,  and  if 
they  so  condocte  then  to  direct  than  that  the  case 
comes  within  a  paiiiicalaT  wction  of  the  Code.  Su 
PsOBAD  ICuan  V.  Eidbhc      .    4  C.  W.  IT.,  198 

6.  Criminal     Prooe- 

dun  Code  (Act  XJT  o/ JSfly , ..  355.— In  this  cMe 
Uie  Conrt  were  of  opinion  that  the  Judge's  charge  to 
forthe  p  "  -""--- 


the  jury  wai  not  a  summing  np  for  the  ja'osecntion 
and  defence  such  a*  is  prMcrlbsd  by  a.  2SE,  Act 
XXVoflS61.  Prindplfa  fw  giuduce  of  «  Judge  in 
ebaiging  a  jury  Ud  down.  QtrBBN  v.  BAJOomUB 
BOBB  .  I0aikB.,Ap^86:  18W.B^Cr.,n 

SxplaK 


lizcdbyGoOt^Ic 


DIQS3T  OV  CASB9. 


CHABOB  VO  JTJRY—Kmti*^.. 

I.  BDMHIBO  UP  m  OraTBBAL  CASBS 


unit  them  in  applying  the  Uw  to  the  twAa  of  the 
csM.  Mere  reference  to  leclioni  of  the  Penal  Code 
dcflning  the  oBeocei  b  not  infflcient.  Abbas  Pbasi 
V.  Qtrxn-EMPUU  .  X.  11  B.,  S6  Calo,  786 
[S  a  W.  IT,  4B4 
Sbi  Pbous  Vatmm  «.  XnpftiBa 

[4  C.  W.  IT,  198 
-  iow   htarim 


-  ZiOK   htanng    on 
,. — A  Jodge**  charge 


catt — Fni^wtion  of  „  _ 

to  the  jnry  dionld  coniiib  only  of  a  nimimng  up 
of  all  the  evidence,  and  a  iho^'vag  how  the  law 
appliee  to  it.  Where  hctt  ate  ai  conaiitent  wtth  a 
priaoner'g  bmocence  ai  with  hii  guilt,  innDcence  mnet 
be  preaumed  i  and  criminal  intent  or  knowledge  it  not 
neccHaHIy  impotable  to  eviirj  man  who  acta  contrary 
to  the  ptoriaioni  of  the  law.  Qitun  v.  Nobokkoto 
Okosb  8  W.  B.,  Oe,  87 


a  piiioner,  tlie  Judge  o 
ac^nittal,  and  not  Rave  the  jnry 


Ql7UX  V.  Qbiki>bast 

7  W.  B,  Cr,  88 

Where  a  luioming 


"       --!(._,_        __     .     _    .  .    .    __ 

_e  of  the  Crown  and  Uie  defence  (rf  the  pri- 

amen,  it  compliea  with  the  re^niution  of  tbaCodeof 
Crinunal  Frooedore.    Qviui  c.  Shbff&sh 

[IS  W.  B,  Or^  98 

10. OmlHton  to  anm  up  eri- 

denoe— Cn'oHoal  Frocedwe  Code,  ISSl,  t.  879.— 
Where  the  proTinooi  of  t.  S7&  of  the  Code  of 
Criminal  Procedon,  1861,  were  neglected,  and  the 
Judge  did  not  mm  np  the  evidtoies  at  all,  a  new  trial 
wBi  ordered.  Quten  v.  Slaii  Bas,  B.  L.  S.,  Sup. 
Fill.,  3S9 !  S  V.  S.,  Cr.,  90,  cooaidered.  Qiraiv  e. 
8  W.  &,  Gr,  fil 


U.  - 


dmt  Code,  1861,  e.  579.— Under  >.  379  of  the  Code 
of  Criminal  Procednro,  a  Jadge  ahoald  nim  up  the 
evidence  on  both  lidei  before  requiring  the  jnry  to 
deliver  their  ver^ct.  Under  a.  4B9,  hawever,  the 
Hiffh  Conrt  thought  it  nnneeeanry  to  let  aaide  a  con- 
vietion  in  a  caie  In  which  thii  waa  not  dona. 
QUJUH  e.  SiTWA  aliat  Bimxah 

[Uw.B.,  cr^ee 

Bee  QiFHB-EKPBua  v.  Ixak  Au  Ks±v 

a  I^  B..  88  Oalc,  ass 

la, BeaaoaaforJadce'aoptiiloii 

on  STidense.— It  is  the  doty  of  a  Heniraii  Judge 
to  give  a  nunming  up  of  the  evidence  aa  recorded 
before  him,  and  to  atate  hia  own  rcaaoni  for  eonildo^ 
ing  a  priaonn  guilty.    Quna  «.  Nawab  Ehas 

'      '     ^  [7W.B,0r.,aB 


la- 


opinion*- — A 

honnd  to  adviae  a  jnry  on  qnotione  of  fact,  and  may 

teQ  tiie  jnry  the  impteiaign  whidt  the  evidence 


CHABOB  VO  TUKT^-ronlimui. 

1.  SUUUUIO  UP  IN  GBN^LAL  CUBS 


~  A    Judge 


14,^ 

give  the  jnry  hie  o^dnion  of  the  gi  _  . 

the  priK»ier,  if  he  ihow*  them  clearly  that  the  ded< 

nou  reila  with  them.    Qdxdt  v.  Absoox.  JmLsn 

[W.  B,  1864,  Cr„  S 

18. A   Judge  in  di- 

recUng  a  jory  ahould  eim£ue  Umaelf  to  a  gwenl 
eommentaiy  on  the  evidence  and  a  atatemant  of  the 
Icfid  oftence  proved,  ahouldanchevideiioe  be  eredited. 
He  ihoDtd  not  give  a  podtive  opinion  aa  bo  the 

Siilt  CO'  innocence  of  the  accnied  perion.  Qubbx  v. 
HABDT  CficmoB  .  .  .  1 W.  R,  Or..  B 
Qmav  e.  OtwoA  Bunra       .  1 W.  B.,  Or.,  98 


19.- 


'  Jnigo'n  opinion  u  to  a 


tainportlonof  evlden08.~It  is  open  to  a  Jndse 
In  chaif[lng  the  jary  to  eiprcM  hii  opinion  u  to  the 
effect  of  a  certvo  portion  of  the  evidence ;  bnt  he 
■bonld  alwayi  be  canf  nl  to  add  that  it  ii  f  or  the  jury 
to  form  thdr  own  opinion.  Qdbd-EmpbbSB  v. 
Bbfih  BiawAB  .    L  Ih  B.,  10  Oalo.,  970 


17. 


e  B.  L.  B., 


Codeof  Criminal Frocednre  allow*  a  Jndge  to  el, 
to  the  jury  hia  own  opnion  npon  any  qneationa  of 
fact,  provided  that  he  leavea  the  deoiioii  opon  the 
qDCitioni  of  fact  entirely  to  the  jury.  Tti«  tendency 
of  the  charge  aa  a  whole  ought  to  be  to  give  a  correct 
direction  to  the  mind  of  the  Jury.  Queen  v.  Oasialn, 
Ap.,  BO.-  IS  W.  B., Cr.,  80,  referred  to. 

-■FXHB      .  4c.w.ir.,i8e 

18. Bnre    stitteinentB    of  pil- 

■onen — Bvidenee  taken  b^ore  MagiHrate. — Bare 
riatamenti  of  priunen  are  not  admianble  in  and 
onght  not  to  be  allBded  to  by  the  Jn^e  aa  evidence  t 
nor  ia  evidence  taken  before  the  Hag^etrate,  nnleia 
contradictory  of  the  evidence  of  the  Mme  witneaaea 
as  given  tiefore  the  Seaaiou  Cdnit,  evidence  in  the 
tri^  or  proper  to  be  put  to  the  jury.  Qdbbv  b. 
Bhbko  Bman  .  7  w.  B.,  Cr,  108 

19,  .1  .1  —  -  Brldsnce  of  porBon  not 
havinK  knowledge  from  bla  own  ob- 
serVKtlon. — The  evidence  of  a  penon  stating  be- 
tan  the  jnry  npon  oath  facte  which  he  doea  not 
know  lA  Ua  own  obaorvation,  facta  which  conctitute 
the  anbetaoce  of  the  charge  against  a  priawier,  and 
which  the  jnry  tbenudvea  have  to  enquire  into  and 
arrive  at  ai  their  verdict,  ought  not  to  be  allowed  to 
go  to  the  jnrf,  and  tiill  le«  ao  whoi  the  pfraon  doea 
not  orally  depoae  before  the  jnry,  but  hie  evidence  ii 
preaented  to  them  in  the  form  of  a  written  dcpoei- 
tion.     Qvujr  c.  Bakoofal  Dstib 

[10  W.  B..  Ct„  87 

90.  Dillbiant  trlAla  fbr  same 

crime— .^VmA  cXargt  to  jnry. — When  differoit 
triali  are  held  at  dittsrent  timei  and  agaioat  different 
jmonen  in  reajiect  of  the  nme  crime,  a  new  charge 
to  each  jury  tlwnld  be  delivered  in  uiih  caae.    It  ii 


iizoabyGoo(^Ie 


(    1079    ) 


DIGEST  OF  CASUS. 


(  im  ) 


CHABGE  TO  JUBY-eootiMnJ. 

1,  SUUHINO  UP  IN  QENEBAL  CASKS 
■~eoiKlmit4d. 

not  lafflcimt  to  rrad  over  to  the  Mcond  Jury   the 
cbsrge  delivered  to  the  flnt     QrMF  o.  Huudio 
tW.  B.,  1864,  Or.,  16 


2.  UISDIBBCTION. 


SL- 


-  Mtidirteiiait. — In 


giving  >  warning  to  a  jury  not  to  dUbelievs  a  nuM  of 
obbenriM  eoniiitent  evidence,  becaote  in  one  or  two 
minor  and  imm»teri^  pointi  the  witnnMt  made  ^Ber- 
^ent  itatenwnt*,  a  Jadge  sierciM*  a  wIm  diccretion, 
and  affbrdi  no  gronnd  for  the  objection  of  miadirec- 
Uon  to  tiu  jury.    Qvnx  v.  Bttbtbi  Kbah 

[X  W.  B.,  Or.,  17 

sa. Onittio*  to  di- 

important  foint. — In  conaideiing  whether 
i  hat  miadirected  the  jary,  the  tenor  and 

Ding 

J  th(   ^     , 

dircctkiit  hu  been  gi«en  to  the  jnry,  it  will  not 
interfere,  tltongh  the  Judge  has  omitted  to  direct  the 
jnry  eipread;  on  lome  important  point.  Rio,  v. 
FiBTAXJi  DiKBSA     ...       10  Born,,  10 

SS. Omtttion  to  aid 

j'wy  ai  to  faeU — Fimii»ff  o»  fact  iy  Juigt. — A 
■anuning  np  to  the  jury  in  which  the  Senioni  Judge 

Svo  no  tiA  to  the  jury  in  the  arrangfioeDt  of  the 
eta  which  were  tpoksn  to  by  the  witnnaei.  and 
himself  found  facta  which  he  should  have  pnt  to  the 
jury,  was  pnmuunceti  defective,  aud  a  verdict  founded 
thereon  wai  let  uide  and  the  prisoner  oidared  to  he 
Ttleaaed.    Qmsir  ti.  Eui  Oofal  Dhitb 

[10  W.  B.,  Cr..  7 

84. Omiuio»t(,iiall 

atta»t\on  of  JMiy  to  evidtnet  ^  witntttu  for  dt- 
fence.— la  aumming  up  a  case  to  the  }nr;,  the  Judge 
omitt«d  to  call  their  attention  \a  the  evidence  of  the 
witneiKS  for  the  defence.  This  evideoee  appeared 
to  the  High  Court  to  be  untrustworthy.  Betd  that 
the  nunnung  ap  was  not  defective  on  account  of  this 
ominon  on  the  part  of  the  Judge.  Iir  ebi  iuiti& 
or  THB  FBTinov  ov  Boosu  Hosuo.    Ekebhb 

F.  KoOHIA  MOHATO 

[LZ..B.,7Cali>,ti:  8C.I..B^978 

S6.  Jftds*      ttating 

vkatfactt  are  proved — Brrontoui  «mm  q^  la» — 
Endme§  Act,  r.  103—OwHt  </  preof—CrimiMoi 
Procedare  Cod4,  *.  M7.— It  u  the  provinoa  of 
the  jnry,  and  not  of  the  Jndg^  to  my  what 
hwts  are  or  are  not  proved.  Where  a  Jud^e 
in  giving  chuge  to  the  jnry,  after  stating  certwn 
fact^  nid :  "  HtDce  the  rwaona  given  "  (in  the  de«d 
for  its  ezecutiou}  "  turn  out  to  be  falaa."  — Seld 
that  the  Judge  aliould  have  left  it  to  the  jnry  to 
t^rm  tluir  own  oonchuion.  When  there  haa  bew  a 
material  miidirectioiii  in  a  charge  to  •  Juiy,  it  is  not 
coTved  by  s.  (87  of  the  Cods  of  Criminal  Procednre. 
The  Judge,  in  stating  to  the  jury  that  nnder  e.  lOB 
of  the  Evidence  Act  the  onua  may  be  Hid  to  lie  oo 
the  accused,  to  show  that  the  deed  in  respect  of 


CHABQB  TO  JUBT— 

2.  IflSDIBBCnON- 
which  he  waa  charged  with  forgery  was  genuine,  took 
an  eimieoui  view  of  the  law  and  muldirected  the 
jnry.  Smprtee  v.  Dkunno  Kati,  I.  I.  B.,  8  Cole, 
131,  followed.    Sachu  Sheixh  r.  ExFREBa 

[4  O.  W.  ST.,  S7e 

B8.  — — Duly  of  Judge 

— Owtitiiou  to  explain  law  ae  itaring  o*  titfaclt. 
— Per  FiBLD,  J, — It  IB  the  duty  of  a  Jndge  to  give 
a  direction  upon  the  law  tothejnry  sofar  ssto  ntske 
thrm  understand  the  law  u  bearing  upon  the  facts ; 
and  if  he  does  ml  give  them  an  eiplanatioD  of  the 
law  auSleiently  comprehensive  to  enable  them  to 
decide  the  particular  isane,  it  is  a  misdirection.     In 

TBS  lli.TCKR    OF    TBS   PrriTiON    Of   JBUBBOO   MAH- 

TOM.    Ekpbbbb  r.  Jhvbboo  Mabtov 

[L  L.  B.,  8  Calo.,  7S8 :  IS  C.  Z^  B.,  333 

87.  — ■ — -    Criminal    Froet- 

d*r»  Code  (Jet  X  of  1883), ».  337, 493  (d}—S,}ect 
of  omiition  to  explain  the  law  to  jmrg—Ftnal 
Code  (Act  XLVof  1860J,  n.  141, 147,  380,  SS3— 
Fraetice.~la  a  tria!  by  jury,  the  accnsed  were 
charged  with  oftenco  under  the  Penal  Code.  The 
Judge,  while  charging  the  jury,  omitted  to  eipUin 
the  law  by  which  they  were  to  be  guided.  The  jury 
returned  a  verdict  of  guilty  on  all  eoanti  eicept  one. 
and  the  Judge,  agreeing  with  the  veidict,  convicted 
the  acciued.  Seld  that  the  omisnon  to  explain  the 
law  to  the  jury  amounted  to  a  misdirection  viijating 
the  verdict  within  the  meaning  of  a  4SS  (d),  Ciimi' 
nal  Pniceduce  Code.  Wnfadar  Kkan  T.  Qurrn- 
Emprett,  I.  L.  S.,  31  Calc.,  9BS,  rdied  upon.  Some 
statements  should  appear  in  the  record  of  a  trial  by 
jury  to  show  that  the  law  bearing  upon  the  charges 
has  been  explained  to  the  jury,  Bnv  Mabsai.  r. 
Qcus-EitPBiSS  .     I.  Ii.  B,,  SB  Oalo.,  661 

S8. Caeimndcrel.DB, 

Lettert  Fatent,  186S~CKarge  to  inry,  Mininier- 
lianding  of. — ^Mere  misundentanding  on  the  part 
of  bystanders  in  Court,  or  connsel  engaged  in  a 
case,  of  eipreaaious  used  by  a  Judge  in  cturging  a 
jnry  (where  it  appears  that  the  expressions  used  by 
the  Jndge  were  such  a*  ought  to  have  bem  nndcr- 
ttood  by  any  reasonable  man,  having  nsard  to  what 
was  proved  b  the  case,  and  what  was  said  to  the  jury 
afterwards),  will  not  constitute  misdirecticm.  Qvbbh* 
Ekpscbs  r.  Sets  Chubdbs  MrrrsB 

[L  Z..  B,  10  Cftlo.,  1070 

S9. Ontiition  le point 

ott  weakmete  of  evidence  for  protecnlion — Brror  nf 
^(MC.— The  amission  of  a  Judge  to  point  out  to  the 
jury  the  weakness  of  the  evidaice  i^idoat  the  ac- 
cused and  the  possibility  of  other  persoiia  bang  the 
guilty  parties  doea  not  amount  to  a  pasitivs  mis- 
direction.  In  a  case  where  Uiere  was  some  «vid(»ee 
to  go  to  the  jnry,  and  no  error  in  law  was  comndtted, 
the  Court  cannot  interfere.    Qdisk  e.  Cbooxib 

CB  W.  B,  Or.,  18 

80.    Omittionto  call 

attention  to  foot  in  fae 


lizcdbyGoOt^Ic 


DIGEST  OF  CASKS. 


(    1082    ) 


CHABGB  TO  JXIWY—eeatiuMd. 

a.  MISDmBCTION— oMf<«M<{. 
dftyi  ftft«rw>rdi  the  Mme  compUiiuuita  grtt  to 
the  H»gutnte  eDqairing  Into  the  cmw  the  Damei  of 
foQT  otber  penoni  who,  they  Mid,  with  the  three 
penoni  fint  wcnted,  formed  the  ftttAcking  pwty- 
The  HTea  Mctued  were  tried  jointly  for  the  oBeaee 
hetow  the  AddhioiuU  Becordcr  of  Baiwooa  and  • 
iaxj.  In  hli  elMTge  to  the  jory  the  Aiwjtvmri  Be- 
cwder  omttad  to  Mil  their  atientioD  to  the  &at  that 
four  ont  of  the  ieTai  acciued  hkd  not  bem  men- 
tioned by  the  proeecntMV  nnlQ  after  eighteen  dayi 
had  paMed  orer.  Tlie  prieonen  were  convicted. 
H*ld  that  the  Additional  Beoorder  mbiBrected  the 
jary  j  that  jindec  the  circnmatancei  ttie  miadirection 
prcjndiced  the  fonr  penoni  laat  aocnaed  j  and  that 
the  verdict  mnrt  be  >et  uide  ai  fftr  ae  thej  were  con< 
cemed.     Lsnr  Tir  e.  Qitibk-Bmpxsii 

CL  Xk  &.  U  Calo,  10 

8L OmittiiM  to  ttate 

Me  d^fiuet  nf  aeomnd,  BAeMec  a  mudirteiiem. — 
Where  the  chane  to  the  jury  plact*  prcminmUy 
before  tbe  jory  ^1  the  circnmatMieea  that  go  agiJait 
the  aceiued,  but  4o«a  not  call  thcfr  attentini  to  any 
of  thoM  that  are  in  tiuir  favour,  and  eipeciaUy  whm 
it  imita  to  tell  the  jvry  what  the  d^enoe  of  the 
accoMd  ii,  there  haa  been  a  mitdirecBon  enffiuent 
to  vitiate  (he  triaL  Ltin  T»  v.  dattn-EmprtMM, 
I.  L.  B.,  II  Cole.,  10,  refcned  to.  Bis&kat  Au  r. 
SvPBua     .  4  O.  W.  K,  186 

32.  AdmittiM  <tfin- 

admiiiible  tvidtaet — Pr^mdiet  to  pritontr — JS*- 
trial. — Wher*  k  Jndge  In  hii  charge  to  the  jnir 
admitted,  m  reodvable  evldmoe,  a  heareaj  atatement 
•gufiit  the  aeetued,  and  aln  an  aoonymont  letter 
which  waa  put  in  wUhoat  an  attempt  to  diow  how  or 
by  whom  it  waa  lent.  It  wm  held  ^at  the  jnr;  had 
been  mii^rected  and  the  accaeed  prejndiMd.  The 
High  Conrt  OB  thii,  not  being  able  to  Mty  poeitively, 
on  a  pemMl  of  the  evidence  that  the  accoeed  wai 
Innocent,  did  not  diipote  of  the  caie,  but  ordered  a 
new  trial.  Qduv  «.  Cevxdwr  Koohab  Hozoov- 
DAX a4V.B.,Cr.,77 


88.-^ 


—Irromoni  dine- 


fo  eorroboratio»  o/aaeoMpli.  .  _  .  __ 
Held,  in  a  caae  of  mnrderj  that  the  Judge  had  not 
given  a  pioper  directaoa  to  the  jury  hi  telling  them 
that  it  WM  for  tbem  to  eonaider  irtk^ier  the  eridimoe 
cf  the  M«omp1ic«  wai  etrictly  corroborated  ai  to  the 
prieonen  j  that  it  waa  not  enongb  that  the  evidence 
■hoold  diacloae  a  itate  of  &cta  connetent  with  the 
poinhility  of  the  tmth  of  the  accompllce'a  ttory  j 
and  that  tite  Jndge  ought  to  hare  gone  Ummgh  Ute 
hietory  of  the  crime  ai  detailed  by  the  aaootupliee*, 
to  pdnt  ont  any  hidependent  evldenoe  proring  facta 
■bowing  that  the  pruoaen  were  m  mnit  have  been 
pment  at  at  ot^niaant  of  tiia  miuder.  Quaax  t. 
Kasoo  .        .      e  W.  B..  Cr.,  44 

QCBXH  «.  KBOnra  Sehsb         6  W,  B.,  Ct.,  IT 

84.   Srrontimtdirte- 

tiim  vAtri  eeufaaee  iffaeeomptiM  it  wuorroborated. 
— Said  that,  where  the  evidmce  of  an  acconplice  ia 
nneorroberatedi  the  oorrect  praetiee  reqnirea  a  Sea- 
nona  Jndge  not  Bunly  to  tell  the  jury  that  it  ii 


CHABQB  TO  S'On'X—eoittiinad. 

2.  HISDIBECTION-ooWr'Miei^ 
nnntnal  to  ocoriet  on  raefa  evidence,  bat  that  he 
■hiold  alio  ten  than  that  it  is  nnstfe,  uid  ctintian' 
both  to  pradcnee  and  practice,  to  do  lo ;  yet  that  hli 
omiMion  to  itate  thie  doei  not  amount  to  an  error  in 
law.  Baa.  r.  Inam,  3  Bon.,  Cr.,  57,  commented  on. 
o„      AT eBom.,Or.,B7 


Bsft.  c.  Qand  Si>  Dhaboji 


tion  wherl  tvida»oa  iff  approttr  it  mnoorroiaratad. 
— Conviction  and  nntence  eet  adde  (Qlotbx,  J,,  die. 
lentiDg)  aa  to  two  of  the  priaonetB  on  the  givnnd 
that  there  «rae  a  nitdircetian  to  the  jnry,  beeuee  the 
Jndge  tn  ramming  np  mnitted  to  aariae  the  jury  not 
to  eoDviet  npon  tne  aneoroborated  evidence  of  an 
approver,  and  beeanee  he  treated  ai  ooRoboivtive 
that  which  waa  no  cenwboration  ia  law.  Qinnf  n. 
Nawab  lix  .  .    8  W.  B.,  Cr.,  18 

88. Crimiual     Pro- 

eidun  Codt,  i.  897 — Biiidatet  of  aeeovtpliea — Cor- 

tohorid^ou A  Jn^e  ihonld  cantion  a  jury  not  to 

aeeept  the  evidcoce  of  an  approver  onku  it  ii  oorro- 
bal^ed  :  the  omiwion  to  do  lo  amount)  to  miidirec- 
"  ABumrsA 

CL  Ii.  B,,  la  Kad..  lae 


-  Cofreiero^oN — 


87.    

lu^aptr  raetpiio»  ^  tpidenca — Aaeomptiei. 
iTidence  Aat  fl  of  1878),  «.  114,  ill.  fb),  138— 
Crtmiual  FroetdMrt  Code  (Xotl8SS},tt.  S37,  364 
—LatUirt  Pattnt  of  1865,  a.  X—Berietf.—CtaB  in 
which,  npon  review,  a  certificate  having  been  grafted 
by  the  Advocate-Omicnl  under  ■.  26  of  the  Lettcn 
Patent,  a  conviction  waa  qnaahed  on  the  gronnd  of 
improper  receptitmof  evidence  and  miadirection.  The 
accniad  being  npcn  hii  trial  at  the  Seadoni  for  mur- 
der, the  two  principal  witneMei  for  the  proiecntion 
were  G  and  31,  to  whom  pardons  were  tendered  by 
the  committing  Ma^itrate  nnder  *.  8S7  of  the  Crimi- 
nol  Procedure  Code,  and  who  bad  accepted  the  par^ 
done.  The  Jndge  read  to  the  jnry  rtatementa  (which 
had  not  becD  admitted  in  evidmee)  by  G  and  Jf  pur- 
porting to  have  been  taken  nnder  a.  864.  Jitld 
that  the  improper  reception  of  mefa  evidence  eonrti- 
tnted  a  decimon  emmeDnt  in  point  of  Uw  calcnlated 
to  prejaditn  the  priioner.  The  Jndge  further 
charged  the  jnry  that  they  were  not  to  convict  upon 
the  evidence  of  a  if  aatlded  that  he  waa  an  accom- 
plice and  nnoarroborated,  bnt  oonpled  the  direction 
with  a  dtoog  eipiearion  of  opmion  that  <?  was 
not  an  acoompUee.  Said  that  thia  oonititnted  a 
nSsdirection  ia  fact,  thongh  ncA  in  fmm,  <»Icalated 
•erionely  to  preindice  the  priaoner**  caae,  Qrsn>- 
Evnua  e.  CyHASA       .    1  Zi.  B.,  17  Cftlo.,  648 

88.  . Omiiaion  U  Ull 


of  the  BenkcH  Jndge  to  ten  the  Jury  that  the 
nnent  of  cme  priioner  ia  not  evidence  agaijut 
hii  fetlow-priianer  u  a  material  error,  and  (me  fatal 
to  the  trial,  notwithitanding  that  the  Seedons  Judge 
dealt  with  the  evidence  againat  each  of  the  priaMteta 
•eparately.    Bk.  v.  Hua  talad  Daud 

[6  Bonu.  Cr„  10 
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DIQBSr  07  CASKS. 
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CSABQB  TO  JUBY— CMtiMMt. 

80.  CtHtfiuiim      nf 

tU!emtfd~S%bt«q»s%tl!i  rttraeted—^rvHiital  Pro- 
etdmre  Code,  i.  103 — Searoh  iy  police  of  itolan 
froftrtg. — It  csDTiDt  be  l^d  down  u  an  absJnte 
rale  of  law  that  a  ooafeuicii  loade  «nd  mbaeqiiQntl; 
Mtnded  by  a  prieoDer  coDoot  be  accepted  as  evi- 
iema  of  bit  gailt  without  independoit  corroboratiTe 
eTidanoe.  A  jory  shDuld  be  aiked  with  refemca 
to  nob  cinnfmanM,  not  whether  thej  were  ccin^o- 
nt«d  by  indeptnlait  eTidouw,  but  whetlur,haTiiig 
l^ard  to  the  luieaoutuicci  nnder  which  tbay  wer« 


■ectad  with  thtt^  It  wm 

wen  true.  Criittiina  PnMeduM  Cod%  •.  loi,  dot* 
sot  imrtiff  Um  vUnr  that  the  paaxu  called  upon 
i»  wttiMU  i  leanA  aie  to  be  tdeeted  by  aoy  p«noa 
«th«r  than  the  officer  oondacting  tfa«  aearoh.  If  the 
Bewona  Jadgt  ooodderi  that  the  andence  •<  an 
Intpecbff  of  Folka  It  netxvary,  he  oaght  not  to 
•BinudTert  ca  hii  abamoe  in  chargiDs  the  Jut;  ; .  bat 
he  ahottld  tntlmato  bii  opinion  Ui  tbo  PmbKo  Pio 
Mcntor  and  give  him  the  oppcetnuity  of  calling 
that  official.    It  it  wToug  tor  a  Jndge  in  lAargins 


1  piobabU 


onitabla 


tha  jnrj  to   ■  _ 

a  breach  of  tha  poUoa  regalationa  in  conducting  a 
■aaroh  with  a  looM  (hirt  cm,  without  "fniihg  iim 
im  the  matta  and  taUng  evideoca  as  to  whether 
or  not  hia  tiod}:  waa  eundnet^  before  he  began 
the  laaieh.    Qusut-Bitpuai  e.  Baiuit 

[I.I>.B.,aiKad,88 


4a- 


'  S4iracM 


tried  tor  mnidei.  ne  BeaDont  Judge  In  Mi  chai^ 
to  the  jury  diaooHed  the  erldcnce  senanlly,  describ- 
ing it  aa  T«ry  poor  erideooe  which,  itand^  alone, 
amounted  to  nothing.  He  alao  told  the  jury  that, 
a«  regard*  retracted  oonfcaniran, "  the  law  ii  that  yon 
are  to  kxJc  lor  oonoboation  In  independent  evidence. 
If  that  anppliei  toch  ocorobontion  that  you  can  oon- 
Adently  .My> "  the  aoofeaaiona  nnut  ba  abacdntely  tme, 
yoo  can  t^  npon  th«n,  otherwiae  not."  Stld  that 
HMchargs  waadafec^re.  IbSeadona  Judge  ought 
to  have  anmmed  np  the  evidence  to  the  jury  calling 
thmr  attention  to  tbs  material  putt  of  it,  and  leaviDR 
them  to  form  the^'  own  opinioa  on  it.  inRtead  of 
treating  it  geneially.    Said,  alao,  that  the  Judge 


evidence  unlai  it  ii  oormborated  in  naterial  particu- 
lari  by  independent  reliable  evidence.  QuEsn- 
BMiznM  «.  OaJtcu        .    I.  Xh  R.,  8S  Bom.,  816 


41.  - 


-  CViWaal  Tro- 


eedim  Codt  (Aet  X  of  1SS3J,  t.  Bi2~Cg%ndeTt 
tiim  of  ioownaitt  pmrporiinff  to  6e  prottd  by  ttatt- 
nvnt  Iff  accfutd  latdtr  that  uelio*. — A  gap  in  the 
evidence  for  the  proaecution  cannot  be  filled  up  by 
any  rtatentent  lude  by  the  aocoied  in  his  examii 
nation  under  a.  842  of  the  Criaunal  Procodiire  Coda. 
n  i«  a  udaffiKctini  to  ask  the  jury  to  conndcr  a 


CHABOX  TO  jnWZ—tontiwMd. 

fL  HISDIBECnON— comIwM. 
document,  purporting  to  be  proved  by  inch  a  itate- 
ment,  oa   evidence  agiinat  the  accuaed.     Babakta 

Emus  OSIXXAK  e.  QnBBV'EnOBBB 

[L  l-  B..  90  Colo.  40 

8.  SPBCIAL  CASS3. 


-  Alibi,  Proof    ot^Xrremeomf 


4a  - 

diraalion  at  to  admiriiMitf  ofdectmeat. — Upon  a 
plea  of  alibi  by  the  priafmers  that  they  had  left 
Patna  on  the  12th  April  1R69,  and  mched  Port 
Canning  on  the  20th  of  the  same  month,  and  were 
not  at  Patna  on  the  SOUi  May,  the  pmaecDtw 
adduced  in  evidence  a  written  ttatement  engroaaed  on 
two  ^ecea  of  atamp  paper,  one  bearing  the  endone- 
niant  of  a  atan^vendor  m  aoU  on  the  18tli,  and  the 
oilier  ep  the  18th  April,  filed  on  the  9Mb  April,  and 
aUej^tO  bNTlhtTerilkatiaiiof  the  pnoneta.  No 
eridoMB  waa  addooad  to  prote  AatthepriaoiMnfaad 
■igned  It.  Hie  Judge  draw  Oie  atteatifo  of  the 
Inrora  to  thie  docnroent,  and  adverted  to  it  bi  theae 
terns  i  "  It  the  written  atatement  waa  drawn  up  en 
an  rarliwdate  than  the  date  it  bean.  It  ooald  net 
have  beet  prepared  (artier  than  tha  day  on  whidi 
the  prindpJ  rtamp  was  beoght,— t.a.i  Uth."  Said 
that  the  donuneut  ahonld  not  have  been  leoaved  in 
evidence,  and  Uiat  there  wa*  ai^adirectlMitrliich  oon- 
triboted  toaterially  Itowaida  the  jury  fluffing  tha 
priioner  guflty-    Quuir  e.  Qajbu 

[8  B.  I..  B^  A.  Or..  4S 


4a 

thlovai  ..  _      . 

ItDik— In  the  trial  of  priaonatB  for  the  oflenoasof  be- 
loDgiitt  to  a  gang  of  penona  aaaodated  fo  Uie  pnr- 
poaa  ofhabitually  conmnttinc  tiieft  or  robbery  (t.  401i 
Pmal  Code),  the  Judge  s&nild,  in  hit  charge  pot 
clearly  to  the  jniv — (I)  tha  nec«a^y  of  tiie  proof 
of  aaaociatian  j  QI)  the  need  of  proviDf;  that  that 
aaM>ciation  wat  tat  the  porpoae  of  hahitoal  theft  i 
and  that  habit  ia  tq  t>e  proved  by  an  aggregate  of 
acta.    Bhkiruc  Tsmkitaumi  c.  QvXEit 


44.  Csl^ble    homicide-'i'ro- 

eoeation. — In  charging  a  jury  on  the  point  of  pro- 
Toeatioa  in  a  case  of  cnlpable  homicide,  a  Judge 
should  tell  the  jury  that  to  bring  the  eaae  within  the 
eieeptoon  to  a.  800,  Penal  Code,  the  priioner  must 
have  been  deprived  of  the  power  of  aelf-control  by 
grsre  and  audden  provocataon  -,  that  there  04^  to 
have  been  auflldent  canaa  tnf  moh  lea*  of  aeli-coD- 
troll  and  that  the  provocaUoo  waa  not  wUfolIy  oeca- 
riCoed  by  the  priMner  aa  an  excuse  for  doing  haiw. 
Qiruir  V.  QiraHs  Ldbeeaji    .    8  W.  B.,  Or.,  73 

45.    Fenal      CixU. 

t,  dot. — In  lua  charge  to  the  jury  the  Judge  should 
diaw  a  diitinction  between  the  two  datum  of  calpable 
homiude  ment^Dued  in  a.  304  of  the  Penal  Code,  and 
direct  them  to  And  apedally  nnder  which,  if  other. 


iizoabyGoo(^Ie 
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TUQSST  or  CASES. 


OHABGB  TO  JVBTt—ooutiMud, 

8.  SPECIAL  CABW—aontimud. 

Ih«  nlmi8r  wai  niltj.      Qitibx  e.   EujoauUH 

Bin        6  B.  IblL,  Ap,  86: 16  W.  B.,  Cr.,  17 

QimDi  ti,  Akib  Eeak 

paXi-S,  Ap^87noto:  la  W.  B^  Cr.,  86 

40, TiiMoltT— Criminal  Proeadmr* 

Coth  (4^  X  ^  1$83J,  M.  4M—8«tU*g  a*id»  verdiet 
tlftitJ»ij—PaiBer  ^  Afgtllatt  Court  to  dtal  mth 
tka  eatt— Chars*  ««w  Ptaal  Codt,  u.  B95, 4X3.— 
It  li  the  dnt;  of  the  Jjxdm  to  call  the  attentioD  of 
the  jury  to  the  diSeraDt  eletnentl  eonttttatang  the 
offence  and  to  deal  with  the  eridence  by  which  it  ii 
propowd  to  make  the  accrued  liable.  Fulnni  to  do 
■o  amoaat*  to  ■-"■  -"-—■" 
Saiga  Sonfa,  . 
Statement!  by  i. 

not  amoant  to  a  eonf  eidon,  utd  n .   .. 
wb;  tauriudiiate  them,  are  not  admiidble  i 
■   It  any  p 


eiidenoeat 


evidenoe 


net  the  J1117  that  in  dealing  with  the 
it  the  aiva^ed  other  than  tboae  making 
!■  they  are  not  to  take  into  con^denitiOQ 
mti  aleo  amonnti  to  miidirection.  If 
the  Teidict  of  the  lory  ii  id:  aude  on  any  of  the 
gnnnda  mentioned  m  cL  (<J)  "'  ■■  *^  "^  ^^  Crimi- 
nal Procedure  Code  (Act  X  of  13S2),  then  there  ii  no 
mtriction  on  the  powen  of  the  Appellate  Conrt  to 
deal  with  a  cue  of  which  it  hat  complete  leizin  in 
any  of  the  moonen  proTided  in  that  Mction.  The 
law  nowhere  layi  down  that,  when  the  verdict  of  the 
Jary  i«  act  aBde.Uie  Conrt  muft  neceHarily  direct  a 
new  trial.  Wajadar  Kkam  T.  QNW*-AHj>r««,  /. 
L.  A;  %l  CaU.,  9eS,  diMoited  from.  The  conrae 
adopted  in  Qwan-Smprtu  t.  CHara,  I.  L.  JI.,  17 
Cole.,  64S,  Styina  f.  Saoroji  Dadt^hai,  9  Bom, 
H.  C,  858,  and  Qwieii-Smpnn  v.  Saribole 
Chvtdtr  ahon,  I.  £,  S.,  I  Calo.,  307,  followed. 
Tuv  Pbakaoix  v.  QuiaH-ExTjEBu 

[tZhB.,Seaala,7U 

s  o.  w.  sr,  see 


■  47. 


-Pals*    abMxgn—Ftwal    Codt, 


I.  ail~-Cod«  of  Criminal  Promdurt  (Act  X  of 
XSaaj,  It.  418,  iaa,  4$7—Mi«iincti<m  to  thajnry.— 
The  Bccuied  wm  oon-ricted  by  the  S^sAata  Jndge  of 
Nadia  and  a  Jnry  nnder  «.  211,  Penal  Code,  for  having 
brought  a  false  charge  of  dacoity.  The  charge  concln- 
dedwith  these  word*: — "t  now  iMve  the  case  in  yonr 
handa.    It  yon  believe  the  charge  of  daooity  to  be 


Btld  that  the  chiuge  wai  enoneon*  and  defectiTe. 
Htld  further  that  the  Judge  wat  in  error  in  not 
pntUng  before  the  jnry  all  the  dementi  which  con- 
ititvle  the  offence  under  a.  SlI  of  the  IniKaa  Penal 
Code.  Held  bIm  that  the  Jndge  ihoald,  in  the 
opera^Te  part  of  the  charge,  initead  of  directing  ai 
he  &A,  have  prominently  placed  before  the  jnry  one 
of  the  moit  eMenttal  elenenti  of  Uie  charn  under 
a.  ail,  namely,  that  hi  ImtitnUng  the  falie  charge  of 
daei^  there  waa  no  jnit  or  lawful  groimd  fir  the 
charge,  and  the  jury  ibonld  have  been  aaked  to  ny 
whether  the  charge  wai  falie  and  whether  in  institnt- 
Ing  that  chaigo  there  wai  no  joft  la  lawful  n^^nnd. 
ToKD  TBxxamf.  t.'SSLKtaafg     1  CX  W.  n.,  Wl 


CHABQE  TO  JTTBT— ^tmfiMAl. 

8.  SPSCIAL  CASES— cotiMaMd. 

48. Talse  ewideaoe— Jfudirwitoa — 

Where  O  dtpoeed  th^  he  and  £  were  four  dayi  in 
company  at  Af,  and  the  Jndge  charged  the  jnry  that, 
If  they  fonnd  that  R  waa  not  in  company  with  O 
dniing  thoM  fonr  day*  at  1£,  but  wm  at  S,  it  did 
not  mattowlKre  O  waa.  became  it  wh  dear  that  he 
conld  not  have  been  in  company  with  £  at  V,  and 
mnit  therefore  have  given  falie  evidence  when  be 
miA  that  he  wai  dniing  thoae  fonr  d»yi  in  mch  com' 
pany  at  M,—Rtld  by  the  majority  of  the  Court 
(Srom-Eakb,  J^  ^amtingy  that  there  had  hem  no 
mlidb'ectiai.    Quuh  e.  KUE  Mtnn  BBOt 

^W.B.,0r.,10S 

49.  JFWimMVoit. — ■ 

niere  it  no  mii&ection,  in  a  c^  of  fitae  Midoice; 
In  a  Jndge  pointing  ont  to  the  jury  the  oovitfart  be* 
fween  the  evidence  for  the  proeeention  and  the  ooorM 
followed  by  the  priiono'  (Ttaincly,  s  rirApIe  Aeniol  of  the 
charge  conpledwitharera^  toftam^rrt  tJie'^'itnewoi 
ta  iMendSnce),  k  Icng  ai  the  Jndge  leaves  it  to 
the  jnry  to  dedde  bciweai  the  oppodng  itate- 
mcnta  and  to  cre^  whicherer  they  uuoght  moat 
worthy  of  belief.    QuiOl  e.  SmAVAiB  QHtMAL 

[B  W.  B.,  Cr^  ao 


/idence  and  abetment  of  false  evidence   flii- 

ecned.  Juatrr  MoBmu  Dum  t.  Hunro  Suiun 
Dim 10  O.L.  B„4 

61. Fo^tsry — iiiidirteHon. — Where 

accaied  waa  chafed  under  ■.  171  of  the  Praial  Code 
with  having,  in  a  inlt  btonght  ag^nrt  them  by  the 
vendee  of  thdr  rister  to  reoover  possearion  of  pettate 
property  acquired  by  her  by  rldit  of  biheiitance 
from  her  father,  fncudnlenfly  and  <Bihon««fly  need 
a  forged  docnmott  as  gename,  bnowltig  or  haTlng 
reaton  to  believe  It  to  be  a  f<Tgecl  dodimeot.  It  appeared 
that  the  accused  were  in  ponesdon  of  the  propoty, 
and  tbst  the  doduDoit  iil  qneition  purported  to  be  ■ 
deed  of  gift  fram  thdr  father.  It  was  proved  that 
the  endonement  of  reglitratian  which  appeared  on  the 
docnmcnt  was  a  foigra?.  In  bis  charge  to  the  jnry 
the  BeMiraii  Jndge  omitted  to  deal  with  the  fact  of 
theaccniedbeinB  hi.posKidon  of  tbepMperty.  He 
■iH  directed  thd^  &e  registration  endorsement  hav- 
ing been  proved  to  be  a  forgery,  it  was  for  the  a«- 
cnsedper«onst«  establish  the  genu bencw  of  thcdocn- 
ment.  Rtld  that  the  Sndoni  Judge,  In  omittiDg  to 
deal  with  the  fact  of  the  poMession  of  the  accnied, 
Uld  in  throwing  the  onul  of  provli^  the  ^ennineneM 
of  the  docnmcnt  npoo  them,  bad  misdirected  the 
jnry,    EaooKBBBD  ir*«T  n.  EliiraiBa 

6S. 'SldiiaipB^B^-~J*dgt      aiding 

jurs  Witt  Air  ovn  opinion. — Where  a  Sesskmi  Jndge 
left  the  jury  to  deride  npcn  the  age  of  a^l  who  had 
been  kidnapped,  mady  aiding  uiem  with  his 
opinion  in  wMeh  they  exprnaed  their  o 


li  his  own 


Held  that  there  wai  no  misdirection  to  the  jnry. 
Qdiih  e.  Sbaiu  EuaXH  1  W.  B.^  Ct«  88 

68. Inat  omonnte  to 

MfKfireeittns— PeiMri    CAfc,    :    tfM-^QttdiMm  (/ 


lizcdbyGoOt^Ic 


DIQKST  OF  CASK. 


OHABOB  TO  JUB.Y—eo»ii»^td. 

&  SPBCIAL  CASUS— eomtinMld. 

iiUtnlian In  k  trial  wiUi  a  jury  nndei  i.  866  of  the 

Penal  0>de,  the  Jndge  on  the  qnertiaii  of  intent 
dau-ged  the  jury  in  the  following  word*: — "It  r«- 
maini  only  to  oonatder  the  qneatioii  of  intoit.  The 
ehuge  wu  that  the  girl  itm  kidmpped  in  order 
that  die  might  be  ferMd  or  lednced  to  Ulicit  inter- 
coone.  Ai  to  thi«  it  ii  aufflcieDt  to  uy  that  no 
other  infaranoe  !■  pcedble  under  the  circnnutanoes. 
Whm  a  man  earriei  off  b  yonng  giri  tt  night  horn 
hm  father'*  bonae,  the  premmptioa  i*  that  he  did  ao 
with  the  inteot  Indicated  above.  It  wonld  be  open 
to  blm.  If  he  had  adnutted  the  kidnapping,  to 
p*ove  that  he  had  aome  other  object,  but  no  other 
object  ia  apparent  on  the  face  of  the  faiita."  Stld 
that  thia  amoiuited  to  a  miadirectton  of  the  Jory- 
The  qneation  of  intent  na  a  pnre  qnesticn  of  fact, 
bat  the  iray  in  which  it  had  been  pnt  to  the  Jnry  left 
them  no  option  bnt  adapt  the  view  taken  by  the 
Jndge.    QtrBHR-EnBiaa  t.  Hcoms 

[L  I..  B.,  14  All,  SB 

B4. Unrder — Dittiiiotitm    b»ttet»» 

mmnUr  and  emljiahlt  i«miai<U. — When  a  priaooer  ia 
on  hia  trial  by  a  jnry  opon  a  dwtge  of  mmiet,  tt  ia 
the  dntj  of  the  Judge  to  point  ont  to  the  jury  ac- 
cniately  the  difteranee  between  mnids  and  aal> 
pablahranicidenot  anKnutingtomnTder,andto  direet 
ibe  attention  of  the  Jnry  to  the  evidence  and  to 
leave  them  to  find  the  beta  aod  wy  (vnder  the  ^rec- 
Haa  ot  the  Jodge  aa  i^arda  the  law)  of  what  offenoe 
the  priwoer  ia  guilty.  Qniu  e.  SEAxeBixx  Bbo 
[9  W.  R,  Cr,  61 


foryvd  doemnnnU  heari»t  co%ni»rfii\l  marti 
Inj/rtdintti  qf  6ta  off'titet. — To  nppoit  a  charge 
nnder  a.  474  of  the  Foial  Code,  it  ia  neceaaary  tor  the 
prOMCotion  to  prove  (1)  that  the  doenmeDta  in 
reapect  of  which  the  chu^  is  bnmght  are  foiled; 
(3)  that  the  accnaod  knew  them  to  be  forged  t  (9) 
that  lie  waa  in  pcvwaim  ot  them ;  (1)  ^t  ne 
Intended  that  they  abonld  be  frandnrently  or  dia- 
honeatly  nied  aa  gennioe ;  and  (6)  that  each  of  the 
docnioenta  ia  of  the  descriptint  menticmed  in  a.  466 
or  a.  437  of  the  Penal  Code.  To  aapport  a  change 
nnder  the  latter  part  of  t.  47E  of  the  Penal  CoSt, 
it  ia  neceaaary  for  the  proaecntioa  to  prove  (1)  that 
the  accnaed  waa  in  poaaeaaion  of  the  paper*  rnerred 
to  in  the  chai^;  (S)  that  the  devScaa  ir  marka  were 
oonntarfelted  on  tbemi  (3)  tbatthe  marka  were  anch 
as  are  oaed  for  the  porpoM  of  anthenticatdhg  any 
dacmnsnt  d«*cribed  in  a.  467 ;  and  (4^  that  the 
aocnaed  intended  that  the  marki  ihonld  be  naed  for 

forged.  The  aocnaed  waa  cWifged  with  betng  in 
poaaearion  of  forged  docnmenta,  an  ofhoce  ponia^Ue 
nnder  m.  474  and  47G  of  the  Penal  Code.  In  hu 
numnlng  ap>  the  Seaaiona  Jndge,  after  itating  that 
the  dotmmenta  were  admitted  by  the  defence  to  be 
tatfmm,  told  the  jnry  that  the  only  iaane  they  had 
to  dedde  waa  wbeUier  the  forged  docnmenta  were  in 
the  poateaaion  of  tlie  aocnaed,  uid  whethfr  the  nature 
of  me,  at  all  erenti,  of  the  dociunait«  waa  inch  u  to 


CSABOS  TO-  3VUY—eoiUi»a*d, 

8.  SPBCIAL  CASm—eoiMimed. 
them  with  the  aocnaed.  bdng  the  kind  of 
.t  he  would  be  likely  to  liave  in  hia  hoote  and 
he  alone ;  and  that,  if  they  fonnd  thii  iiaae  in  the 
aSrmative,  they  must  retnni  a  verdict  of  gnlhy. 
Held  that  the  char^  to  the  Jury  Was  defecQre 
and  mideading,  and  uinifficiaitly  complied  with  the 
reqnfrementt  of  a.  297  of  the  Code  of  Crimind 
Froeednre.  QuxKT'EKFBBsa  e.  Abaa  Eav- 
OKXXou  .  L  I>.  B.,  16  Bom,  165 

66.  Private  dafenoa,  Big&t  of— 

Praaf  Code,  *.  100,  eh.  J,  3,  awl  6—MUdiT»Btiom. 
— S«ld  that  it  waa  no  nuadirection  on  the  part  of 
the  Jndge  in  not  catling  the  attmtion  of  the  jnry  ti» 
da.  I  aod  S  of  *.  100  of  the  FoikI  Code,  when  he 
particnlarly  called  thdr  attention  to  cl.  6  ot  that 
aectko.    QmiB  v~  MnogHrmui  Kcvdi,! 

[lTW,B,Cr..  4K 

67.  Baps — Errontomt  verdiel  owing 

to  niwltrsettoa — fatlun  of  jiafue—Crimimal 
Praeediat  Codt  fAef  X  <tf  188aj,  n.  418,  439  fdj, 
a»d  BS7. — On  a  cham  of  rape  the  Jndge  in  Ut 
charge  to  the  jnry  aaid :  "  Too  will  obaerve  that  this 
■anal  interconrae  was  against  the  giri's  win  and 
withont  her  conaent.  etc.,"  matead  of  myins  aa  he 
oog^t  to  have  done,  "yon  wilThave  to  detarniuie  np'in 
the  evidutce  In  tbia  «aae  whether  the  Intsreonraa  waa 
ag^it  the  girl'a  wQl,rte,"'andthe  charge  went  on  In 
the  same  style  of  atating  to  the  jnry  what  had  been 
proved  inateiad  of  Ieav&^  It  to  them  to  decide  what  in 
their  oi^nioa  was  proved,  fit  the  eonclnding  aentenoa 
of  Uie  charge  tHe  Jndge  iud;  "Ton  have  aeen  tin 
wHneaaea,  and  I  have  no  donbli  that  yon  will  retnrn  a 
jnal  verdict."  Said  that  snch  a  charge  amonntad 
to  a  clear  miadirectiDn,  and  that  the  verdict  was 
erroneoni  owing  to  snch  misdirection.  Bvem  tbe 
eonelnfing' sentence  did  not  satisfy  the  reqairemects 


'  a  propor  charge.  The  proviaiona  in  i.  438  ^df  m 
a.  53r  of  the  Criminal  Piocednre  Code  do  not  require- 
that  the  Conit  iato  go  thraog^  the  tact*  and  find  for 
i(a«lf  whether  the  rcrdiot  ia-  actaally  erromeona  npon 
the  faota.    Am  Fikib  v.  Qiruir-BMFKnB 

[L  I..  B.,  as  CMo.,  SSO> 

6&  aiotlna— PWan/W    attimilif 

— Comnton  objtet — Verdict  of  jmrg — AlUnmtirt 
eommon  objeet—Crimimil  Proeedun  Code  fJSaaj, 
t.  303. — Fonrteen  accused  were  charged  with  rioting 
armed  with  deadly  weapons,  and  wuJi  mnrder  and 
canting  grievoiu  hart  daring  such  riot.  Tbe  common 
object  alleged  by  tbe  prosecution  was  to  compel  the 
payment  in  certain  money  by  one  of  the  peraoni  of 
the  oppoute  party,  fiome  ot  the  aeenaed  who  admit- 
ted thdr  p-eaenee  at  tbe  scene  ot  the  occorrenoe 
(tated  that  they  bad  been  attacked  on  aooonnt  of  an 
all^ation  being  made  that  one  of  the  oppodte  party 
had  enticed  away  another'a  wife,  and  that  they  had 
merely  acted  in  self-defence.  The  case  waa  tried 
before  a  jury,  and  on  tbe  eloae  of  the  caae  for  the 
prosecution  the  Seanons  Judge,  cnnridering  that 
pimiUy  tbe  comman  object  alleged  by  the  prosecu- 
tion might  be  eonddered  not  to  have  been  proved, 
amended  the  chvge  and  added  an  alternative  oommon 
object  (0  it  vu,  that  the  ohiect  of  tbe  anembly  waa 
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S.  8FICIAL  CJSm—eotOimui. 
to  pniilih  one  of  tbe  opgodto  fvAj  &>  anticlng  k«kj 
maotlMi'i  wife.  H«re  wm  no  vrUcnM  on  tke  raoord 
to  prove  the  attarnat^  commm  objtot,  tt  batns 
bwed  aolelj  on  ■  inti»  of  Uw  rtdunats  of  (DM*  «l 
Uw  Mduei  ud  U*  8«riou  fwlM  pat  it  *D  lb«  i<tt7 
dut  it  ma  an  bfannM  that  eoold  poMiblr  ba  dnwn 
D  tlta  arUlaruM.  bat  tt  WM  for  ttaoa  to  dmw 


vttlioat  tpeoif^ng  irUi 

on,  and  wara.Mt  aakat.  -^ 

Cifaabal  Ftaoadoni  anj  q««ttini  bt 
Moartainluwhattlkelrvaaet  waalMadoo.  StU 
that  Uia  j!adM  had  idaAnctad  Iha  joq^  and  that 
tha  vcrdlet  A  tka  juy  learbg  it  meodah  what 
waathe  r-™"'  oUfet  idielt  "*n**^  tha  aeeiua^ 
waabadfailaw.aaftlBtthe  oouvietin-inait  baa* 
«ida  and:  tha  oaaa  re^riad.  MtU.  furOiw.  that  it 
waa  anUr  to  oaa  a  pari  of  the  atatMMota  of  acma 
of  tlia  aoeued  pot  fonraid  in  tlidr  dafanee  aa  joatl- 
bliig  tha  naa  of  foicc  by  than  In  rapdibig  the  attaA 
u  the  imjoalta  pottz,  for  the  pv^oae  <■  ihowtni  a 
•cnnBonaUaetaBae^iiat  then,  and  that  tha  itde- 
nanta  Aoai  hare  ban  takan  k  Ouir  enOietz  and 


[LXuB,SlCftlo;,e« 


PWal  Code  (Aet  XLlTof „, 

in  hla  eliaige  to  tha  jw}:  nard  j  dMotad  tliam  to  And 
whethat  tlie  proparty  waa  atolo.  and  wlietluc  it  waa 
ietaimdb7QMaccna«d.  JTaM  Oat  the  duga  wa» 
■ '  1  to   a   -'  "     •■        - 


N  Jndoe  dmld  liava  dbactad  tlw  Jni;  to  flod 

rtharatapioMi^  waait«lani  (Q  wiuth*  it 

J  retrined  J  and  (S)  ^MUMvOiaaaeaaad 

ea«ato  baUera  the  aama  to  be  abdtfi 

Ei^.    Unlaaa tbaM muaUMia  wwa  fbnnd'bj  tlta 
b  the  aOtnatlT^  ^  aeenatd  oa«ld  not  laorito 
aTiaadotanoSuaeandva.  UlotttaAuJ 
~  '       ~  .  Bu>Ti>  Smra 

(;i.Ik&.UBoni.,8e» 
Ibitawflil   aMwnfcly 
qfCriawMj  Ptoetdmti  fJat  W qf  1B9BJ,  y 
"*"     " ecmtttf  t 


Coda  of  CriimDal  Fneadani  tha  imlaitiwi  by  a  f  adn 
to  aoReetl/  itata  the  eMnman  object  ^  an  aalawfiil 
•aaaaabl  J,  Id  tha  chaise  to  a  jvif,  doca  not  ritiato  tiie 
t)U.  if  Mcb  oodaAon  haa  not  in  any  way  pratndead 
the  aaoued  in  tiuiz  datnea.  Saiir  t.  Qaaaa- 
AmvM,  J.  £.  JT,  SS  (Ma.  «V,  and  £al«ri  JKotaM 
«.  Q«aa»>2aq>r>*(,  J.  £.  Jt.  U  Cob,  iOS,  Oatln- 
gnlihed.    BuAiUx  Au  V.  UcnMi- 

MitdiftpUon—Criminiti  Frcaadtrt  Codt,  IBTU 
«.d».— A  SsidanaJadgetn  hit  eliaige  tothejniytidd 
them  that  in  lu«  jodnimt  Ae  acmaed  waa  at  tUa 
li^  of  W  tnal  ediiuuag  a; 
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of  nundi  and  ba  (Qreeted'  than  to  find  wBathei  tBe 
aeanaed  waa  inmna  at  the  time  Iia  oonmittad  tlw 
cAoea.  StU  that  the  bma  aa  to  whatbw  tha 
noaaaad  waa  of  nnaoand  mind  at  the  time  of  the  tiiat 
and  incapobla  of  properly  maUng  bli  defvoe  waa  a 
V^imlnan  ine  to  that  pat  by  tlie  Seadoni  Jvdg^ 
and  duniia,  under  a.  42C  of  Uia  Code  of  Criminal 
Thoadnre,  hara  baec-  Ant  inbimttad  to  the  Jury. 
QrasB  V.  DooBJOSBua  Suueamo  <Uiiu  Dbho- 
■on      .         ,        .        .         .  U-W.  B^Cr-tM 

'   Qnsrtioii  of  Aot— Pro^u 


effoa.— The  qacation  of  praot  of  jnrt 
Ii-one  of  fact  which  ooght  to  go  to  the 


Eaur  CHvmisft  Dir 


'oMpeteanr   ( 
\€U  II  of  181 


Ud  to  ffivt  evuttnc* — i 
14.—witMuc  or  aot  a  child  waa 
__  apatani  to  slTe  aTtdanoe  witUn  Aa  lawiring  of 
a.  li  Aat  nofl86»,wr ^  -  '  -  "-  '-^-'- 


dacUe,  and  not  fi»  tlia  jnry,  the  amonnt  of  craffi  to 
be  BlTan  to  the  atatanMnt  brii«  all  that  faU  within' 
tha  ptOTinea  of  the  jnry.  The  ancr,  bawarv,  in. 
Uamg  tlie  Brat  gna^oo  to  tlie  Jury  bald  to  be  no- 
nkidirection.    Qmmr «,  HoBsaivu 

P'W.  B^  Or«  60 

M,   BeoomiBandntion  to 

BMioy. — A  Judge  oagfat  not  to  Introdace  into  hia 
direction  to  the  jury  any  qnaatioaaa  t " 


[MW.a^Or^dA 
OBABCm-SHXXTt  COPY  OW, 


0HABITABI2  BB4UB8T.. 

8m  Ciau  ritDsa  Hravn  Law — Wax— 
CoHsntuOTioH  <a  Wiu— BiftuBiTB  «>& 

Ste  Cum  VBotM  WiLSi—ComwTtmmmi,: 

OHABITABIJI  Ul  UTlil'UTlOir.. 

■ : Bolt  relnUas  t»— 

Set  Coan~rAXATiox  or  CoaTg, 

[I.  I..  B.,  aO  Bom^  SOT 

Bt»  RisHT  or  Suit — SuMonimONa,  Smrr 
>w        .        .         .  10-C.  Ih  B.,  19T 
Stt  Tsusn-Aar,  a.  ti. 

[L  L.  B,  18  KuL.  M& 

OHABTFABI.B  TBUST. 
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CHABTFABLE  TBU8T— oomWaI. 

Stt  Masoubdan  Law— BtfsowxsvT, 
'  See  BBUaions  CoionmnY. 

[la  Bom.,  398 
See  Cabkb  uxdbb  Bight  o*  Stm— Chasi- 

tat  AITD  Tbcbts. 
See  Riatrv  o*  Sdit— Ibtkbist   to  Spt- 
poBT  SioBi  .  .  e  O.  Ij.  &,  68 

Sh  Tbcst  .       I.  Ih  B.,  18  Bom.,  Ul 


rSM  AUTOCATB  QEHE&AIi. 

[4  Moore's  L  A.,  100 

See  Cabeb  mBa  Riqbt  oi  Sen— Chari- 

XUU  ABS  TSCBTB. 
Ste  SuPKBlU  CoyST,  Uuikas. 

[4  Uoore'B  I.  A.,  180 

CHABl^!B-FABTT. 

See  Bill  at  hAxaa. 

[Sotixke,  O.  0, 171,  80e 

Bonrks,  O.  0„  lOO 

I.  li.  B.,  B  Bom.,  818 

jS>«  Dahagbb— Rbi(i»:iiiebb  ov  Baicasb. 

[6  B.  I..  B.,  Ap.,  SO 

Bee  Of  AXAITTIB  I  lad.  Jur.,  IT.  8.,  412 

iSee  inicncnoH— SPKCtAL  Cabm — Bk^Aoh 

or  AaBsnuin;    .  I.  L.  B.,  9  Bom.^  6 

See  PsnciFAS  asd  Aoskt — Liability  of 

Aqbhtb  .  L  Iu  B.,  6  Cala.  71 

[L  I.,  a.,  6  Bom.,  E84 

X, Zforaination  of  ablp'a  agent* 

fey  freigtaten— fit^M  ofagentt  tone  on  ekarter- 
party^Shipi  "going  leeting,"  Meafting  of. — A 
chuter-fKity  made  between  tile  ddlraiduiti  (the 
owDon  of  the  Senforth)  ftnd  S^  Co.  (the  freighten) 
provided  tliAt  the  owners  ihoQld  employ  ftt  the  porti 
of  discharge  the  consignee  nomiiuted  by  the  beigli- 
ters  to  tiwisact  the  ship  bosinesa  there  invards  and 
ontwards  on  the  caitomac;  terms,  not  eioeeding  2| 
per  oent.  on  amoant  of  freight  payable  Inwudl.  vti  6 
pel  cent,  ontwards.  Jf  ij- Co.  noi^nated  the  d^nSfli 
to  tnuiMct  the  ship's  bnsineel  Id  Bombay  ^pnt  of 
discharge)  with  the  knowledge  aod  oonaan  of  the 
master  of  the  Senforth,  and  the  plaintiffs  aocepted 
and  acted  nnder  inch  nomination.  The  defwdant* 
retnsed  to  pay  the  plaintiffs'  commis^on  m.  the 
outward  frdght  of  the  Sea/oriA  on  the  ground  that, 
under  the  drcnmBtaoces  ander  which  snch  bdght 
was  procnred,  the  pl^ntifFs  were  not  ander  tha 
ohacter-party  entitled  to  receive  commissioD  on  it. 
Seld  that  tbe  pl^ntifb  were  sufficiently  witlun  the 
consolation  of  the  charter-party  to  "ftintaln  a  snit 
lor  the  t»«»ch  of  snch  claasea  <^  it  as  were  inserted 
for  thdr  bcneflt.  Meaning  of  the  mercantile  eiprea- 
don  of  ship  "  going  seolcing "  discnMad.  Black. 
WAU.  k  Co.  e.  JOHEB  k  Co.   .  7  Bom.,  O.  O.,  144 

a. Blgfat   to  retain  onrgo  fbr 

amomit  of  bill  for  frolght  diahonoored. — 3t 
ohuteredaship  toloadacarooat  Caidiffaud  proceed 
therewith  toHadns,  the  freight  to  be  p^  in  Ixnidon 


JTTT  A  •RTHIH-P  A  HTW- 
on  Dolcading  and  right  deliyefy  of  the  cargo ;  one- 
third  by  il'ii  accepUucB  at  three  months  &om  the 
sailing  of  the  ship  (the  same  to  be  returned  if  the 
cargo  were  not  doly  delivered),  and  tha  reniainder  by 
like  bill  at  three  mutiths  from  the  date  of  delivery  in 
London  of  the  certificate  of  right  delivery  of  the. 
cargo.  The  chartej^party  provided  tor  payment  of  a 
commisaion  on  the  contract,  ship  lost  or  not  iost,.that 
the  £lEiO  tihonld  be  advanced  in  cash  at  the  pert  of 
ffischarge  on  account  of  the  freight  agunit  the  cap- 
tain's ffi«ft  on  M.  The  cargo  was  loaded  accortSngly,' 
a  bill  of  lading  was  given  for  the  same,  and  the  ship' 
suled  fromCu^diifon  the  Sth October  186S,  shaving 
consigned  the  cargo  to  ^  i"  Co.,  who  earricd  on 
bniineif  at  Itfadrsa.  On  the  mme  day  the  ownera 
drew  a  hill  on  il  at  three  months  for  £261  It.  lOd.; 
being  one-lhiri  of  the  freight.  On  the  10th  October 
1868,  the  genera]  aeenti  in  London  of  .^  ^  Co- 
advanced  to  3f,  on  ..1  ^  Co'i  account  and  oat  of  their 
funds,  £700,  recdved  as  securilj  for  nJch  advance' 
the  bill  of  lading  blank,  and  etidorsed  and  forwarded 
the  bUl  to  ^  4'  Co.  On  the  29th  Octob^  1863,  JT 
accepted  the  hill  fbr  £261  If.  lO.;.,  and  in  the  follow- 
ing December  he  suspended  payment,  and  the  hill 
was  pnAttiei.  On  the  14th  January  ISM,  the  ship 
arnTed  at  Hadns,  and  thereupon  A  4"  Co.,  as  holders 
of  the  bill  of  lading,  applied  for  the  delivery  of  the 
cargoj  and  cjtered  to  advance  theflEO  in  cash  pnr«a- 
ant  to  tha  charter-party^  bnt  th*  captain  claimed  to 
retain  the  cargo  for  the  vilne  of  the  dishonoured  bill, 
and  tho  balance  of  freight  dnck  Seld  that  the  terma 
of  the  contnct  were  at  variance irith  theright  of  Itoi 
■0  dumed,  and  that  it  was  no.t  sospended  by  the  bill,, 
nor  revived  by  the  freighters'  insolvency.  Abbdib- 
xoc  V.  DAiaBB  .        .  S  Mad.,  88 


8. TrtAght—Sill  oflttdimff—Liahi- 

liljl  of  matter  vhere  quantily  tignei  for  it  atorm 
than  cargo  tripped. — Tlie  pUmtifl  chartered  a  ship, 
of  which  be  was  master,  to  one  C  ff  C,  of  Calcutta, 
under  a  charter-party,  by  which  it  was  agreed  titat 
the  ship  (wliich  waa  thco  at  Helboonte}  slunild  pioceed 
to  certain  port«  and  tber^  kad  a  cargo  for  Calcutta, 
"  thecargo  to  be  delivered  to  Uw  charterer  at  Cal- 
cutta, mbdug  p^  freight  at  and  after  the  rate  el  the 
lump  snm  of  £1,160  for  the  full  reach  of  the  dilp ; 


that  may  have  be«i  made.'' 


which  the  [daintifr  agreed  to  do  on  having  payment  of 
the  frdght  gnarantml  by  the  defendants.  The  de- 
fendants were  hand  fide  holders  of  the  bills  of  la^ng 
wUch  had  been  signed  by  the  pluntifl  in  respect  of 
the  cargo.  They  sent  to  the  agtnts  of'the  plaintiff 
in  Calcntta  the  following  letter:  "As  it  will  be 
neccasary  for  u«  for  the  protection  of  our  tntcreati  to 
get  delivery  of  the  cargo,  and  a*  we  do  not  care  about 
further  tronble  in  the  matter,  we  agree  tp  gnaiantee 
paymani  of  the  balance  of  fr^fatdneon  theobartor- 
Vfrtj,  leea  ally  claims  for  short  delivery,"  etc.  On  nn> 
loftdmg  then  wai  found  to  be  ade&ciouy  tnqnaatity 
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betweea  the  goodi  mentioned  in  the  tJOs  of  Uding 
and  thou  mctnally  ihipped  ud  delivered.  Seldtbat, 
aotvithitanding  thU,  the  plaintiH  wki  entitled  to  the 
whole  of  the  freight  apecifled  in  the  ch»rter-puty, 
mnd  mi  jaitiflod  in  keeping  the  cargo  until  the 
frelftht  woe  pdd.     Dosi  r.  Btbwakt 

^  a  L.  B^  840: 17  W.  B.,  48 


-  CondltlonH  prooadent— 


•If OK 


eipal  amd  agtnt  —  V»d\Mlo*td  principal.  — 
The  pluntiSi  entered  into  «  contract  of  ehirter- 
MTtf  with  the  defendaute,  whereby  it  mw  agreed 
bettrem  them  and  the  defendant!  acting  for  the 
ownen,  ''that  the  ■teuner.  Atholl,  now  on  her 
paaagfl  to  Calcatt*.  bdng  tight,  itannch,  and 
■tiong,  etc,  (hall  nodre  on  beaid  from  the 
ehaiteren  a  complete  cargo  of  nerdisndlM,  to  eon- 
dri  of  700  tern*  dead  w«i^,  and  bdng  so  laden  *h*ll 
therewith  proMcd  to  London  with  librat;  to  call  fbr 
Bn7  legal  pnijoae  at  any  !nt«n»r^ate  port  or  ptnis  i 
frdght  to  be  paid  on  the  aboTS  cargo  on  right 
dellTery  of  the  lame  at  and  after  the  rate  of  £4-S-e 
per  ton )  cbaitertn  to  harethe  option  of  cancelling 
the  charter-party,  if  the  iteamer  hM  not  arrived  in 
Calcntta  on  16th  April  1671."  The  defendant* 
•igned  the  charter-party  ai  "agenta  of  iteajaer 
.Moll."  The  ateuner  wis  not,  at  the  time  the 
charter-party  wae  altered  into,  on  her  way  to 
Calcntta,  being  then  in  the  port  of  London,  and  ihe 
did  not  itart  for  loine  dayi  after  the  date  of  the 
eharter-paty.  8he  touched  at  UadiM  and  Colombo 
on  her  way,  and  did  not  arrive  in  Calcntta  nntil  11th 
April.  Bktei  of  freight  having  declined  (inee  the 
middle  of  March,  at  which  time,  it  waa  alleged,  the 
eteainer  ongbt  to  have  arrived,  the  plaintiff  aned  the 
defendanta  for  dimagn.  Seld  the  defendant*  were 
liable.  The  itatement  in  the  charter-par^y  that  the 
tteamer  wai  on  her  pamge  to  Calcatto  waa  a  ooikdi- 
Uon  precedent.    Scsuxix  v.  Fibut 
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or  lie  tbere  wlthotit   prsTiona  lightening 

— "  Sqfa  port  or  ai  «»of  tiereimto  a*  i4»  nn^ 
eo/iijf  get  oitcay*  nfioat "— iijjii*  qf  partiei. — 
Where  a  veaiel  ii  chartered  to  load  a  tnll  and  com- 
plete cargo,  and,  being  eo  loaded,  to  proceed  therewith 
to  a  "  nfe  port  or  eo  near  therennto  ai  ihe  may 
•afely  ^,  and  deliver  the  mme  alwaya  afloat,"  the 
roaiter  i*  not.  bonnd  to  ^gn  btlU  of  lading  for,  or  to 
■ail  to,  a  port  where  the  veatel  cannot,  by  reaeon  of 
her  drangbt  of  w&ter,  lie  and  diicharge  "  alwayi 
alLcat"  withont  being  previonaly  lightened,  even  if 
the  cent  of  the  reqnimto  lightening  would,  by  the 
charter-party,  fall  on  the  charterera.  By  the  terma 
of  a  charter-party  a  ves(«l  waa  to  take  in  a  fall 
cargo  at  Bombay,  and  therewith  proceed  to  a  "  sfe 
port  in  the  Hedilerrannn  (Spaiuah  pnta  ewlnded)i 
aa  ordered  on  aigning  billt  of  lading,  or  ao  w»x 
therennto  ai  ahe  may  lately  get,  and  ddiva  the  aame 
to  the  aud  charterera  or  their  aaaunee*  alwayi  afloat." 
MarNdllea  waa  at  flnt  named  a*  the  port  of  diKhaiget 
bnt  tnbaeqnently  the  vnael  w»«  ordered  to  Cette,  a 
French  prtrt  allttle  to  the  wert  of  Maradlleaj  and 
Inlla  of  lading,  made  ont  for  Cette,  were  tendered  to 
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the  master  for  aignatnre.  The  maater  refnaed  to 
aign  the  billa  of  lading  or  muI  for  Cettc.  The 
veaaefa  draught  of  water  when  loaded  waa  (uch  that 
ihe  could  not  have  entered  or  lain  afloat  Id  Cctte 
harbour  without  dlacbargiiig  a  portion  of  her  carEo. 
The  coit  of  lightening  the  veaael  by  lighten  oatiide 
the  hariionr  would,  nnder  the  charter-party,  fall  on 
the  chaitcren,  and  they  were  willing  to  incnr  the 
ezpenae*  neceaaar;  for  Qiat  purpoae.  Held  that  vi 
waa  no  breach  of  the  charter-party  by  the  miuter  to 
refuie  to  aall  to  Cette,  or  to  sign  bilb  ot  lading  fai; 
that  pork  Qbahau  ft  Co.  r.  Mekyavji  Ndssef- 
TAKfl  I,  I-  a.  6  Bom.,  fiS8 

6. Principal  and  agent— Ciartw-. 

party  ligntd  hg  agmtt  for  matttr  and  owtur 
— Partial  to  tnit — Liability  tff  nuuler — Liahilily 
UfAgenlt — Matter  of  thip,  the  agent  nf  ciarterer, 
to  tign  bill  of  lading  —  Sight  (tf  tnaifer  tit 
neorer  Jrotn  lAarltrtrr  awtu  paid  by  natter  aa- 
damagetfor  thort  delirtry  of  cargo — A^ppropria' 
Hon  <(f  paynentt—CoiUratit  Act  (IX  of  ISTaj, 
It.  69,  330,  S3S.Sy  *  charter-party,  dated  20th  8^ 
tembm  1S80,  F,  M  ^  Co.,  ae  agents  for  maiter  wud 
owner,  let  the  ateam-ship  Button  to  S,  for  a  term  of 
not  tea*  than  three  and  not  more  than  four  montba, 
for  the  aum  ot  B1S,000  per  month,  pay^le  in 
advanoe.  By  anbaeqneat  agreement  the  term  waa 
extended  to  BOth  Uarch  1B81,  and  the  charterer  waa 
to  pay  at  the  rate  of  818,000  a  month  for  the 
extended  .time.  Oa  S;th  February  1881<  the  ahip 
b^ng  about  to  proceed  on  her  la*t  voyage  to  Calcutta 
and  thence  to  Bombay,  S,  finding  himaalf  unable  to 
pay  nore  than  B6,000  ont  of  (he  anm  of  {ilS,000t 
wttioh  was  .then  due  aa  hire  for  the  month  ending 
Ml  March  IBSl,  reqneated  the  plaintiff  to  pay  T, 
M^Co.aa.  hii  behalf  the  remaining  Sla,000.  Tha . 
plointUfa  did  ao  in  oonnderotion  <rf  an  agreement, 
whereby  S  aa^gned  to  them  all  the  freight  payable 
to  JS  wid  all  beneflta  nnder  the  aud  charter-party  in 
reapectof  the  then  intoided  voyage  ot  the  Hutton. 
It  waa  alao  ^jreed  between  the  pluntiJta  and  E  that 
the  wid  ship  ahould  be  oonai^ed  to  the  plaintlffa  at 
C^cutta  and  also  to  them  at  Bombay,  and  that  the: 
pluntifla  ahould  receive  all  the  frmght,  paaaage- 
money,  etcn  to  be  recovered  for  the  aoid  voyage,  ue 
plaintUfa  charging  two  per  cmt.  commt«rion  on  the 
groea  value  of  the  freight  shipped  in  Calcntta  and 
two  per  cent,  on  the  omoont  ^  freight  collected  by 
them  in  Bombay,  and  interest  on  the  aaid  anm  of 
S12,000  at  the  nte  of  nine  per  cent,  per  onnnm. 
Dae  notice  of  this  agreement  was  given  \a  F,  M  Sf 
Co.  On  the  11th  Uarch,  E,  being  unable  to  pay 
the  BS,000,  requested  the  plaintdffi  to  pay  that  snm 
to  f,  Jf  ^  Co.  on  hia  behalf,  which  the  plaintiff* 
^d, — S  agrering  that  the  said  payment  ahonld  be 
on  the  sane  terms  as  tboae  on  which  the  B12,000 
had  bem  paid.  The  ahip,  having  proceeded  to  Cal> 
entta,  returned  with  caigo  to  Bombay,  where  ibe 
arrived  on  3nd  lApril  1^81.  F,3l  ^  Co.,  aa  agenta 
tor  master  and  ovrner,  refnaed  to  allow  the  plaintifb 
to  collect  the  freight  payable  in  Bombay,  and 
eoUeeted  it  themaelvcs.  The  plaintiffs  brought  his 
rait,  hi  the  flrat  instance,  againat  the  owner  and  the 
maiter  of  the  Sutton  (bat  and  aeoood  defendanta), 
pn^ng  bs  on  aeconnt  of  the  mooeys  received  by  the 
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d«feaduit*  or  their  aMti  in  mpeet  of  Uu  fretf^ 
And  tor  pnyment  of  the  bahiice  fonnd  doe  ■llv 
dadncting  we  mnw  praprir  pkfsble  to  Hie  dcfao- 
dut«  tor  Uro  of  tiie  liiip  Mid  tor  niOO  damMei 
■uUitMd  by  thi  pUintilb  by  nuoa  of  the  wnaigftU 
•ct  of  the  i^eaiuMt,  whatAy  the  pluniiSi  bkd 
been  depriTed  ot  the  two  ps  eenb  connaMaa,  The 
pUintifli  alleged  that  the  halanoe  doe  to  than  woiUd 
be  abaut  fi9,M0.  The  flr«  defendant  SA  not  appear. 
The  aeeond  detoidaDt  (the  ma«t«)  coctended  that 
be  waa  not  Ikble  i  Oiatr.M  ^  Co.  bad  been  npe- 
dally  appointed  ae  agoit*  of  the  owner  t  thjkt  they 
*ere  not  hi*  (the  maeter'a)  agenti  i  and  that  they  had 
no  antiurity  to  lign  Uie  chuter-nity  for  him.  He 
•dmitted  that  the  nm  of  mSfiOO  bad  beat  paid  to 
F.M^  Co.  by  the  plaintifi  m  tgmU  tat  the  owner  i 
bntaa  to  the  96.000,  he  deeded  ttiUit  had  been  n^ 
to  r,  Xi[  Co.  on  bit  aoMnint  or  to  account  of  the 
owner.  He  farther  allayed  ttiat  tlure  wh  a  bq;e 
■am  dne  by  JI  in  reapeet  of  hire  of  the  ahlp  and 
ether  pn>per  **1b^*ii*  ag^nat  him  under  the  chutcr- 
{Mity,  and  that  the  defendant!  woe,  tharefore, 
joitifled  in  ref  adna  the  demaoda  of  the  plaintiSi  aa 
•nigneea  of  S  nntiltlie  whole  of  their  clamu  againat 
S  were  liquidated.  He  alleged  that  r.  Mi  Co. 
had  received  the  frdght  of  the  ihip.  amooatlng  to 
A2O,420,andhecUimedalic9ioathiimiinln  mpeet 
of  the  nm  et  H19,2S2  dne  for  hire  and  otho  chugea 
on  tlu  Mid  ilup,  and  SA06  for  money  paid  for  abort 
dcbren  of  gocda.  The  plaintilti  mibeegQaitly  nade 
F,  Mi  Co.  defendanta  to  the  entt  In  their  written 
■tetement,  T,M  ^  Co.  atated  that  they  had  tigned 
the  charter-party  aa  agenta  only  and  not  aa  pmct. 
pale,  and  they  contended  that  the  plaintifh  conld  not 
proceed  rimaltAneoaily  agiUnet  the  flnt  defendant 
and  the  ucond  defendant,  but  mart  elect  to  proceed 
aeparately  againit  either  ;  and,  fnrther,  that  tlie 
plaintlfta  coold  not  proceed  nmoltoaeooaly  againat 
Uteouelvei  {F,  M  •j'  Co.)  and  tlie  leoond  defendant, 
bnt  dumld  Meet  to  proceed  aeparately  againit  either. 
They  admitted  the  reoapt  of  the  B13,0CIO  a«  M«nU 
for  the  fliet  defendant,  and  not  ae  agentt  iS  the 
•eeond  defendant.  Aa  to  the  B6,000,  they  alleged 
that  U  bad  bem  paid  to  tbem,  not  on  aecoimt  of  the 
Siitto*,  but  in  mpect  of  claimi  whieli  tiiey  had 
apdnit  E  in  connection  with  the  Clan  Gordon, 
another  ihip  which  bad  been  chartered  by  S.  They 
admitted  the  receipt  of  the  freight  of  tlie'£«0oii, 
UMnnting  to  fi20.^6,  bat  claimed  a  lien  on  thI* 
anm  in  reipect  of  hire  and  other  proper  chargea  dne 
nndor  the  ch«rter-party.  Sold  tliat  the  amond 
defendant  (the  maiter)  wae  not  liable  on  the  charter- 
party.  He  had  giTen  no  authority  to  F,  M  ^  Co. 
to  ilgn  it  a*  Ml  ogoiti  i  and  hia  oondact  b  aotlag 
under  the  charter-party,  bdng  referable  to  tda 
character  of,  and  doty  ae,  maauTi  did  not  wnonnt  to 
ratiflcation.  Bat  ioaimneh  aa  ha  claimed  to  dednet 
from  the  freight  recured  hi  Bombay  mma  which 
were  paid  dCber  by  him  or  to  f ,  Jf  f  Co.  for  Um, 
he  waa  lo  far  a  proper  party  to  the  mit  Hold  alia 
that,  Dodcr  >.  330  of  the  Contraol  Act  (IX  of  1872), 
F,  M  S;  Co.  were  not  liable  aa  prindpali  on  the 
ohartflT'party,  aa  they  appeared  aa  the  face  of  the 
oharter.party  to  have  ilgnod  merely  aa  agente.  Bnt 
tbcy  were  liable,  nndor  ),  28ti  of  the  CootrKt   Act, 


tat  hanng  onbnly  lupiuamilul  thonidTea  to  be  tfce 


be  having  onbnly  lupiuamlul  tboi 
tntluriaed  agnte    of  the  naater  t 


acmti    of  the  i ._    .. 

the  ootAaet  tbeiein  ogntained.  Tb^ 
natality  waa  limited  to  the  amonnt  which  eoold  b>*a 
beoi  reoorered  froa  the  naater  if  ha  had  really  beea 
Uidr  principal.  No  fiSawiee  waa  made  in  their 
lUrility  by  the  &ct  that  the  owner  «m  ateo  Ikble. 
Ai  to  tbe  ^RflOOt—mU  en  the  oridaiee  tlat  the 
^^BtUb  at  the  li^  ot  the  panaent  had  ipedMoaMy 
apptufalalud  thia  tom  to  the  hire  ttai  d«  for  tl» 
M*Uom.    Mtld,  farther,  titat  tbe  afautca^party  waa 


that  nndv  amA  a  lAarta^ 
party  the  SMuter  wmdd,  aa  between  owner  and 
chwtMer,  rign  billa  of  laAig  aa  agtnt  of  the  dmi^ 


tbelatta  wae  IkUe  to  defray  the  damage*  fiv  mm- 
perfvKanee  ottbe  eoBtraeto  eootahied  in  tbe  billa  of 
ladinE,  intdnding  dtfagoa  fiw  diort  deH'vwy  of 
oaigo  I  and  tlat,  aodi  beina  the  liaUlity  of  J  aa 
cbutow,  the  pbdntifle  aa  mi  awlpima  wore  bomid 
by  1^  the  eqnitJM  alfftrting  hhn,  eo  that  tine  defon- 
danta  might  aet  oC  aa  ag^nrt  the  Idaintif^  whatever 
the  owns  of  the  Svtiom  mi^it  haTe  aet  dt  ae^nat 
£  if  he  had  been  the  plaintiff.  Tbe  noond  defoi- 
dant  (the  martw)  allied  that  he  had  p^  in  Bombay 


anch  paymenta 
he  had  no  power  to  bind  J?  by  Making  aneb  payuMita 
on  Ui  behalf  b  BoBbu>,  wbn  both  f  and  Um 
plainldfCi  were  nddent.  wftbont  the  ecmamt  dthw  of 
f  or  of  the  iteiutifte.  In  order  to  eebtblieh  tbeae 
efaargei  againit  £  and  bia  iwimtwa  (the  ^untilb)» 
it  waa  neoeaMty  tor  the  defoidante  to  prore  otbv 
that  they  were  in  fact  dne,  in  which  oaee  the  maatw 
would  be  jnrtided  in  paying  than  nnder  «.  6B 
of  the  Canb*ct  Act,  or  that  thtir  eorreetaeai  bad 
be«t  admitted  by  £  er  hie  agcmte.  The  defmdanta 
baving  fuled  to  prodace  the  reqaired  proof,  tha 
daim  of  the  uemd  defendant  waa  diiallowed. 
HUOXSBOT  TlBKUl  V.  CLtXRlX 

[L  lb  B^  7  Bom.,  Bl 
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totmagtoj  Mtp — JfwraprensfoftiHt  ■«  covtraet — 
Co»traat  AH  (XI  nf  1^3),  it.  10,  Id,  14,  18, 19— 
Comditioit  pr»eudtiit.—Tb»  defendant!  In  Bombay 
chartered  a  ihip  frooi  the  pUatiSk,  whldi  wae  dfr- 
Btaribed  in  the  charter-party  ai  of  the  ueuonnwnt  of 
about  3,700—3,800  ton*  nett  r^ater.  Tlie  ihip  had 
never  been  in  Bimbay,  and  waa  wholly  nntnown  to 
the  defendanta.  Evidence  wai  nren  that  in  the 
negotiatknefw  Uie  charter-party  Qie  pUntifb  atated 
to  Vba  defendant*  that  tbe  ship  waa  certMnly  not 
more  than  2,600  tonnage  regl^er.  Sbej  however, 
tuned  ont  to  be  of  the  ragirtered  tonnage  of  SMS 
torn,  and  the  defendant*  retaied  to  accept  her  in 
fhUlmant  of  the  ohaHet^party.  Etld  by  FABfloirB, 
J.,  Uiat  the  defendanta  were  entitled  to  tre«t  tbe 
oontnet  aa  vdd  by  reaeon  of  the  erroneooi  etatement 
of  tbe  plunUtt  with  r^ard  to  the  die  of  tiie  Aip. 
(Contract  Ad^  IX  of  1878,  m.  10,  18,  14,  16, 19.) 
Hald  on  appeal  by  SABanrr,  C.J.,  and  Fasbjlk,  J., 
(1  j  that  the  repreaenti^on  in  the  cbaiter-party  aa  to 
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the  tonnage  of  the  Tewel  «»  intended  to  be  &  nib- 
•UntiTB  put  of  the  eoDtnct  betweeo  the  pwtie*  •,  (2) 


kTmii  themMWe*  wlwtbei  or  no  thay  would  h»Ta 
•nflend  loM  hU  Ouj  Moeptad  tb«  ihip;  (8)  that 
tho  &eti  jusUlW  tbe  deftmduiti  in  npndUtii^  tha 
oontncb    Oouna  Stun  Natioaiiov  Compant  r. 

BOOirDIKSAI  DHDBDlfSn' 
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proMed  frmn  Bombay  to  Jedda  and  thcoce  cairy  a 
taroo  of  pjlgrimi  to  Calcntte.  Hie  charter-pu^ 
oontaiiMd  the  f olh)wing  cIbum  : — "  Owneta  to  iiave 
ttie  option  of  leqatrinj;  the  charterei  to  liiip  lalt  at 
Ba«  Bawaf  a  or  at  a£d  to  All  up  tha  lower  holdi  of 
.  the  iteamer,  at  a  lamp  nun  of  BIS.OOO  payable 
bafore  deHrery  at  tbs  pint  of  diacfaaige.  fi2,000  to 
be  deposfted  by  the  charterer  on  account  of  the  above 
freight,  out  of  which  Bl^OO  to  be  paid  here 
(Bombay)  48  honra  before  aaUiuff,  and  BeOO  before 
dapaitore  of  tlie  etoanier  from  Jedda."  Before  the 
ahtp  left  Bombay,  the  pluntiff  was  called  apon  to 
pay  ai^  paid  tbe  BI^OO  advance  freight.  On  the 
■bip'aamTal  at  Jedda,  the  plaintiff  waa  raqiuied  by 
the  defendant*'  laent  to  name  the  pert  where  he 
intoided  to  load  the  tU,  and  pay  the  BEOO  named 
in  the  ehartai^paity.  The  plaintot,  in  replj,  named 
Aden  and  paid  the  BEOO,  whidi  the  defendant*' 
agent  acknowledged  ae  recdved  "  tor  filling  np  ealt 
to  go  to  Aden."  TMi  wai  oD  the  32i>d  Jnfy.  The 
capuin,  howeroT,  believing  that  the  plaintiff  wonld 
not  find  «lt  at  Aden  for  CSlcntta,  refnaed  to  nil  to 
Aden  to  load  the  Mlt,  nuliM  the  aipenae  of  going 


refnnd  to  do.  Sabaeqnently,  on  the  SOth  Joly,  tbe 
oaptaini  on  tha  imtmctiooe  of  tbe  defendant!,  In- 
terned the  plaintiff  that  the  du^ce  of  tha  port  to 
load  Nit  waa  wiUi  the  dafMidanti,  and  that  tb^ 
namad  Baa  Bawaya  aa  the  port  where  tbe  pliant^ 
waa  nqnfnd  to  kad  hit  mit,  and  nfoaed  to  go  to 
Aden.  The  plaintiff  refnaed  to  go  to  Baa  Kawaya. 
"niare  wa^  to  the  defendant!'  knowledge,  no  *alt  at 
Bat  Kawaya.  There  waa  plenty  of  nit  at  Aden, 
thoogh  noae  offering  for  Calcntta,  owmg  to  the 
pricea  mllng  at  the  latter  port.  The  cwptain  refnt- 
Ing  to  load  the  {dlgrima  nnleia  the  balance  of  the 
B.U,000  talt  fielaht  wat  pdd  to  adranoe.  the  pl^n- 
tiff  paid  H,  and  brought  Ihia  nit  to  recover  the 
whole  of  the  aaid  mm.  Htld  that  the  pla^ttiff  wat 
cdHlled  to  mcceed  (i)  hecann  by  the  t^  conttmc- 
tien  of  the  contract  the  chidM  of  the  pert  mntt  be 
taken  to  be  with  the  i^tiff,  who  had  to  do  all  that 
waa  neceaaary  to  proTide  tha  lalt ;  the  option  given 
by  the  oontraot  to  the  ownera  being  at  to  whether 
they  eboold  raqiUre  Mlt  to  be  loaded  or  not)  and  {it) 
beeanaa,  it  the  dectioo  of  tbe  port  waa  with  the 
tbejr,   thnngh    their   agent    at   Jedda. 


OHABTBB-PABTT— coa/iniml. 
condntivdy  detemhiod  their  election  in  favour  of 
Adai  at  lateat  on  tbe  23nd  July  wben  tliey  accepted 
the  BEOO  "  for  filling  np  aalt  to  go  to  Aden."    ABSini 
BiHXAv  Almbakhi*  v.  Babanbhot  Vhxak 

[L  lb  B.,  IB  Bom..  501 

0. Mirtaia  in  doit— 

Mittata  mmtwil  or  unilataral^SeciifteaiitM  or 
fvMWMOK  qf  contract. — Hie  pluntiSi  reqnired 
a  ttMmei  to  tail  &om  Jedda "  fifteen  dayt  aftor 
the  Haj,"  in  order  to  convey  {rilgrimt  returning 
to  Bombay.  They  chartered  a  ateamer  from  tha 
defendanto  in  Jane  ISOl  for  that  purpose.  Tbe 
defendant*  chartravd  tbeirateamen  by  Engliib  datea. 
"Die  d^  inaerted  in  the  charter-party  wat "  the  10th 
Anmtt  ISea  (fifteen  d»y>  after  the  Haj),"  "Tha 
lOtb  Augaat  1692"  waa  g^ven  or  acceptied  by  the 
plaintiffi  in  the  belief  tint  it  correaponded  with 
the  fifteenth  day  after  the  HaJ.  Tha  defendants 
had  no  belief  on  the  inbject,  and  contracted  only 
with  reapect  to  the  EDglish  date.    Tbe  19th  Jaly 


idinz  ont  the  miatoke  in  Uarch  1892,  the  pluntifl 
bronght  thia  mit  for  rectification  of  the  charter-party 
by  the  inaertion  of  the  oorrect  date,  the  19th 
Jaly  1892,  inatead  of  the  erroneoiu  date,  tha  10th 
Angnat  1802.  Meanwhile  the  defendanla  had  let 
all  thdi  ateamera,  and  conld  not  give  the  plaintiff 
aae  fw  the  19th  July  1S93.  Bald  that  tha 
agreement  waa  one  for  the  10th  Angnat  1892,  and 
t£at,  aa  that  dato  waa  a  matter  mat^ially-  indncing 
the  agreement,  there  conld  be  do  rectification,  bnt 
only  cancellation,  even  if  both  partiee  were  under  a 
miatake.  S'ld,  farther,  that  the  miitake  was  n<^ 
mntnal,  bat  cm  the  plaintifb'  part  only ;  and,  there- 
fore, then  conld  be  no  rectification.  A  plaintiff 
teeking  reetiflcaldon  matt  ahow  that  there  waa  aa 
aetoal  concloded  contract  antecedent  to  the  inatrament 
aoaght  to  be  rectified,  and  that  inch  contract  it 
inaccniatdy  repreeented  in  tbe  initmment.    Abdt:^ 

a.-irmir     AEI,1BAXHU    e.     BOMBAY    ASD       PSBIU 
SlUJI  NATiaAHOK  COKPAITT 

[L  Ih  B^  le  Bom..  661 


10, BM    of  lading— 

Trtig^t—^att  nf  frtigM  in  charter -partg 
— Cctlfaet  bjr  nt-ekarttrar  «n'A  tkippar  for 
fitigAt  of  leioer  rate — S^iual  hg  Captain  to  tig* 
MU  of  lading  at  lower  rate  than  rata  in  charter- 
parln^Fagmml  by  ihipper  of  diffarfct  nndtr 
■    ■     Oa  8rd  lUroh  i— "    -^   -    • — 


I,  K  D  i  Co.,  a  firm 


to  Uverpool  at  IQt.  fU.  per  t> 
anbaeqnently  named,  and  on  tiie  aame  day  handed 
to  the  plaintiffa  three  ahipping  ordcn  addreaaed  to 
ibe  eaptun  of  the  ahip,  tbe  name  of  which  waa  to 
be  afterwarda  inaerted.  In  theae  ahipping  order*  the 
higher  and  lower  rate  danae  waaaa  follow* ;—"  T"' 
f  lading  If  re     '     '      ' 


if  required  at  lower  or  higher  fate,  diffwenca 


the 
. .  'ng  ordwa 

aecor^iur  to  their  nanal  practice.  On  llth  Uay 
1898,  ue'  defendanta  dtaitered  the  ateamahip 
Pmddington  at  whidi  they  ware  aim  tbe  owamf 


,y  Google 


(    1099    ) 


CIQEST  OV  CASBS. 


(     1100    ) 


CHARTER-FABTT— coooinM. 

■genti  in  Bombay,  and  an  the  12tb  Ma;  awi^ed 
>  half  ibare  of  their  intereit  aoder  the  cb^tcr- 
party  to  K  D  if  Co.  By  the  diartei-party  a 
full  and  complete  cargo  vas  to  be  loaded,  and  the 
freight  «u  to  be  £1-10  per  ton.  The  capUiii, 
however,  was  antliorized  to  lign  cleam  bills  of  lading 
at  any  rate  of  freight  reqn&ed  by  the  charteren 
witbont  prejudice  to  the  cbarta^partyi  hnt  at  not 
len  than  the  chartered  rate,  noleei  the  difFereooe 
was  paid  in  cuh  befi^e  uiling.  K  D  ^  Co.,  having 
thne  tab-chartered  the  Faddiugloih  declared  that 
atevner  to  the  pUintib  for  2,747  torn  of  carea 
under  thwr  contnct  of  the  Srd  March  189S,  and  the 
ntme  of  tlie  iteamer  wat  then  entered  iutiieahkipinfi; 
crderi  tor  that  wooont  of  caigib  The  plnutuG 
ttMreupoD  oommeDCed  to  load  *  cMgo  of  wheat.  By 
the  Slat  JoDe,  8,100  tons  had  beeo  pot  on  board  i 
mate'e  receipt*  were  given  to  the  plajnditi  and 
bills  of  ladinB  were  prepared  by  them,  rtaUng  the 
r*te  of  frwgbt  to  be  16(.  Qd.  per  ton  aa  per  the 
■hipping  order*,  ftnd  were  preiented  for  dgnatnre 
to  the  captun-  He  refnaed  to  aign  them  unlett 
the  difference  between  16(.  Sd,  and  the  chartered 
late,  CM.,  iil-10,  waa  pud  to  him  ta  prorlded  in  the 
dkatter-iarty.  The  ^aintifb  tliaenpoB  refnaed  to 
aliip  any  more  cargo,  and  demanded  ue  return  of  the 
«Tgo  already  ibipped  on  boud  the  Paddit^o*. 
On  the  24th  Jnne  the  Faddingtoit  uiled  from 
BombaV]  the  captain  having  previooaly  authoriiad 
the  defendaata  to  aign  bills  of  lafing  for  him  after 
hi*  departure,  provided  they  were  in  accordance 
with  tie  charter-party.  After  aome  delay  the  plain- 
tiffs  on  the  29th  June  accepted  bills  of  ladiag  for 
the  2,100  t<»a  at  £1-10,  and  paid  under  protest 
the  i^erence  betweoi  that  rate  and  tbeil'  coutraot 
rate  (IQf.  &1.)  and  certiain  other  sum*,  for  which 
idle  oelendants  u  egents  for  the  owneia  claimed 
a  lioi.  The  plaintSs  now  sued  to  recover  from 
the  detoidanta  the  amount  so  paid  under  protect. 
The  defendant*  contended  that  a*  agent*  for  owners 
tlie^  were  juitiQed  in  retniing  to  give  bills  of  lading 
until  the  sum*  due  and  for  wUch  the;  clumed  ■  lien 
were  paid.  Sild  that  tbe  defendants  had  no  lien 
tor  the  asms  paid,  and  that  the  plaintiffs  were  entitled 
to  recover  the  amount  claimed.  Per  CuniT,  J. — 
the  plaintiff*  were  entitled  npon  demand  to  have  the 
ddd  2,100  tons  re-delivered  to  them  by  the  captain. 
On  29th  Jane  the  plaintiffs  were  entitled  to  clean 
tnlia  of  lading  at  80<.,  and  the  snm  ■pud  by  them 
under  proteet  in  order  to  obtain  such  bills  of  la^ng 
was  recoverable  by  them.  Under  the  circnmstfacea, 
the  def  endauta  had  no  lien  tor  fidght  and  demurrage. 
Per  STABuna,  J.~Tbe  captain  waa  justified  in 
refnnng  to  re-deliver  the  said  2,100  tons.  The  plain- 
ts were  entitled  to  clean  bills  of  lading  at  30<., 
and  there  waa  no  lien  for  frdght  and  demurrage  in 
rapect  of  which  the  plaintiffs  had  paid  under  protest 
the  Bum  cli^med  bj  detendanla.  EIlli  Bbothsu  s. 
CsuiLDAB  Laixitbhai    .  I.  Ii.  R,  28  Bom.,  BBl 

CHBATINO. 

SttBunBRt        .    I.X<.B.,  leAIl.,  68 
Stt  Ceibqi — FoBK  or  Caissq— Spnul 


CHZATINa—niaJtiiiwif. 

<Sm  Foaau7  ai  W.  B.,  Cr.,  41 

[L  L.  B^  ig  Calo.,  880 

L  L.  B.,  IS  Mad,  87 

L  I..  B,  Ifi  AIL,  aiO 

L Want  of  dlahonest  InUntton 

— Panal  Cod», ;  4lS.—1ti  induce  a  son  to  pay  hia 
father'a  debt*,  by  acting  merely  on  hi*  fear  of 
«an*eqaenc<B  to  Ins  father,  ia  not  cheating.  To  de- 
scribe these  oonseqaencea  as  more  serious  than  they 
were  likely  to  be  may  be  to  deceive,  but  i*  not  cheat- 
ing, if  done  without  any  fraudulent  or  dishonest 
intOLtian,    Qdus  «.  Bajoooiub  Bavsbjeb 

[W.S.,18a4,Or,BB 


ias,  i*  not  necesaarily  cheating. 
must  be  an  utention  to  deceive  and  de&aud  at  the 
time  of  taking  the  money,  and  tbe  snbaequant  ocm- 
duct  of  the  priaoDer  woold  only  be  evidence  to  ibow 
the  previoo*  disbimeat  intentim.  Quinr  v.  Hibka- 
inrx  Hdiiwtx 

[6  W.  B,  Or.,  B:  1  tnd.  Jar.,  S.  a, 07 

QlTing  flEtlaa    information — 

-A  person  attempted  to  obtain  his 
*  a  district   by   giving 


Petml  Codt, _^_ 

recruitment  in  the  police 

certain  information  which  he  knew  to 

the  District  Superintendent  of  Police     JBild  that 

he  had  not  committed  the  offcoioe  of  '* cheating** 

within  the  meaning  of  *.  41G  of  (be  Fenal  Code. 

EltPBIBB  V.  SwAKXA  PkaSAS 

[LI,.B.,e  AlL,e7 

4.  FasBsnger      by     railway — 

Pmal  Code,  t.  417—Sailicas  All,  1854.— k  paesen- 
ger  by  railway  travelling  in  a  carriage  of  hlglur 
ola**  than  that  for  which   he  ha*  paid  fare  ia  not 

Kilty  of  cheatiag  under  a  417  of  the  Indian  Penal 
de,  bnt  ia  indictable  under  the  Bail  way  Act  XVIII 
of  1864    Baa.  e.  DlTABHAi  PasjabJlK 

[1  Bom.,  140 

8. Unlawful  antry   to   exbibi- 

ttOQ— P*aaf  Ccds,  i.  tfld.— Where  the  aecnaed  a»- 
creUj  mt«ed  an  eihibiUon  balldlog  witboat  having 
purcbaaed  a  ticket,  and  waa  there  apprehended,  it 
waa  held  that  toch  act  did  not  anionnt  to  the  oflenoa 
of  cheating  nnder  s.  116  of  Uie  Paul  Code.  Bis. 
v.  MjLBHYum  BajAjrn  0  Bom,  Or,  Q 


ohaat— i>aal 
Code,  t.  417. — To  justify  a  conviction  for  the  offence 
of  cheating,  there  must  be  some  evideaice  of  an  inten- 
tion to  cheat  at  the  time  when  the  pronuae  (ib» 
omiaaion  to  perform  which  completes  the  oSenea  at 
cheating)  is  aiada.    Biow.  HAaooTASnu 

0Bom,448 
Tolae  rapresentaHon  ia  up- 


pUoatloa  to  CoUaotor.— Tbe  di 

vi«ted  of  cheating.  He  implied  to  the  *-t*-"^"  tor  a 
apedfied  qnautity  of  laad  oa  oewte  teaaTe  tret  of  tas 
&r  five  yean,  tmd  falaely  repreaaatn)  that  tbe  land 
was  wMt«  land.  .SfMagoodomviotiaii.  Ajrovnova 
[6  lt*i.,  Ap.,  la 
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nit 


bteaob  ottnut— Criminal  Proetdun  Code,  1ST2, 
M.  46S,  466— Framing  inaomei  dooununi, — Where 
■  penon  wu  ebused  by  in  Aarirtint  Seanoni  Judge 
with  (1)  >ttamptuig  ba  ccmmit  cjiminal  brencli  of 
tnut  u  a  public  lervaat,  (2)'  fnuQing  ai  >  pablio 
•ervMit  u  Incorrect  ikcnment  to  ctoie  an  inioi^,  (8) 
fnming  ua  pnblic  tervant  vi  incorrect  docomail 
b)  eave  a  ptrson  from  puniihmcnt,  imd  vm  acquitted 
on  theKTonndthathewaanotapnUtcMTTaotitbciiiRh 
the  Jndge  (mnd  that  h6  framed  the  docUmeDt  with 
a  fTBudnlent  intent :— The  High  Omrt  held  that  the 
Judge  might  to  have  conTi<A«d  htm  of  attempting 
to  Meat  under  Ma.  iSG  and  4S8  of  the  Code  of  (Mnli> 
nal  ProcednrCi  and,  as  the  facta  -which  he  would  lave 
had  to  meet  on  that  charge  were  the  nine  it  he  had 
to  meet  on  the  ehafge  of  criminal  breach  of  troet, 
allowed  Uie  objecMon  n^ed  .at  the  hearing,  Hioiigh 
not  dlflttnctiy  takoi  In  thetr  appeal  b;  the  QoTem- 
noDt,  and  ordered  a  re-bial  «t  the  acdued.  Bbo. 
«.  Bakuiut  JirauiBiT  .  19  BonL,  1 

,    e. Proof  neoeaMryfbr  offbnoe  of 

ohfiftting. — A  oontraiftDr  in  U»  Pnblic  Works  De- 
paitmait,  who  wai  charged  with  cheating  in 
reipect  ot  a  nun  of  money  which  he  received  on  ae> 
oonnt  tor  worlc  which,  it  wm  allBKod,  he  had  not  then 
dniahed,  wai  acquitted  on  the  evidence.  beoMae  It  waa 
not  proTod  (1)  that  there  waa  a  blae  pretoica  made 
-niB  of  hT  aeciuad,  (8)  that  be  knew  he  waa  "^ittr*";; 
naeof  a  blaepretenoeorthathelntMided  todefravcC 
(8)  that  the  Public  Worki  DepMinunt  were  deceiTOd 
07  the  pretence  on  aooonnt  of  their  belief  in  iti 
troth,  and  (4)  thai  the  accnied  nodTed  the  money 
with  the  intcntioo  of  eauing  wratgfol  loaa  to  the 
Qmxv  •.  EauFtTDito  Fokuuficx 
[as  W.  B.,  Cx.,  48 


OSLBATIXta—comiltidtd. 

aod2io£  the  FenalCode  there  had  b^  no  wrongfal 
gain  or  wrongful  Ion  to  any  one,  no  ofFence  had  been 
oommitted  onder  i.  41G  of  the  Peual  Code.  QuBiir 
I,  I;aj,  Hahoxbd  SS  W.  &.,  Cr.,  88 

-  Criminal       Pro- 


10.- 


-  Obtainios  proportj  on  fUse 


pret«noe— feiMf  Code,  f .  415. — A  peraov  biring 
eertvn  poperty  for  oee  at  a  wedding,  paying  a  por- 
tiui  of  uie  hire,  and  giTing  a  written  promise  to  pay 
the  balanee  of  the  lure,  and  to  rcatore  the  propaty 
after  the  wedding,  he  being  well  aware  that  there 
waa  to  be  DO  wedding,  and  intending,  when  he  got  the 
property,  to  apply  for  ite  attachnumt  in  a  lu^^  euit 
in  reapect  of  an  alleged  claim,  it  guilty  of  cheating. 
QunK  t.  Kism  Bex  8  H.  W.,  16 

11. Obtaining   moiiay   on  fklsa 

pr«t«nOM — Taking  money  on  promin  to  rtttu'% 
JttttU. — The  priaonerri  received  a  Ghivemmant  pto- 
nuaeory  noteg  promiaing  to  return  certun  jeweli 
pledged  to  them,  bat  not  intending  to  do  n,  and  they 
■ttbMqn«itly  chdmed  to  retain  the  note  for  aniAher 
debt  alleged  to  be  doe  (o  them  by  the  eender.  Eald 
that  they  were  guilty  of  cheating.  Qttzkit  v.  Shso 
DVBBBtnr  Diss  .9TS.  W.,  17 

IS. Wrongftal    gain     or    loM— 

Penal  Cod^/, 4i5  a*ui  ».  83 aiu{  24.— A  peraon  who 
porchaaednce  trotn  a  inline  relief  officer  at  acertain 
rata  (IB  were  to  the  rupee)  on  condition  that  he 
ahonld  lell  it  at  a  aeer  the  rupee  leu  wis  convicted 
of  cheating  under  a.  420  of  the  Penal  Code  becanie 
he  did  not  edl  it  at  the  rate  agreed  on,  but  at  Ifaeen  to 
tlie  rdpee.   StlS  that,  W  within  the  meaung  of  h.  28 


■«  Code,  e 


069,  4X7,  oNd  4aO—CommunieaUtia 
typiilit  iy  ike  act  of  laxnal  intereomrtt. — A 
inoatitutet  who,  while  enffering  from  ayphilif, 
commnnicatea  the  disease  to  a  person  who  hsa  sexual 
Intercourse  irith  her,  ia  not  liable  to  puniahment 
under  s.  268  of  the  Indian  Penal  Cuds  (Act  XLT 
of.lS60}  "for  a  n«;ligent  act  and  one  likely  ta spread 
infection  of  any  i£s^e  dangerous  to  life,"  Sem- 
ble — She  nay  be  charged  wiuicheatipg  under  a.  41T 
or  420,  if  the  intercourse  waa  induced  by  any  mia- 
representation  on  her  pait.  Qdbbn-Eufbbbb  o, 
Bumu        .  L  li.  B^  11  Bom..  60 

14 ■  ■  Attempt  to  e\eat 

—Penai  Code,  »*.  dl7, 4SB.  464. 4SS,  Sll—Forgerg 
— J^sln  doovnent — ^andnUnt  entry  in  a  book  of 
aeeoniU. — Priaones  was  requested  to  make  an  entry  in 
a  book  of  acconnt  belonging  to  the  complainant,  to  the 
effect  that  be  was  indebted  to  the  onnplajnant  in  a 
«ert^  mn  found  due  on  a  soUlemcnt  of  accounts  i 
instead  of  making  this  entry  as  requested,  prisoner 
entered  in  a  language  not  known  to  complainant  that 
this  sun  bad  been  paid  to  comphunant.  He  was  con- 
victed of  foraery  under  a.  465  of  the  Penal  Code. 
Meld  that  f£e  oSenoe  was  not  foi^ery,  bat  an 
attempt  to  cheat.  Qvsbk-Eufuss  c  EnniD  Natab 
[L  I..  B^  la  Mad.,  114 

OBSATm'Q  BY  VStBBONATlOlt. 

1. FaoaliiK  off  fflrl  tor  marrlago 

M  of  Ugh  oaite— PraoZ  Code,  n.  878,  4tB,  418, 
419. — Where  two  girls  were  brought  by  the  prisonert 
on  speculation,  taken  to  a  fordgn  and  distant  district, 
palmed  o9  as  women  of  much  idgher  caate  than  they 
really  were,'and  married  to  two  Bajputs  after  reewv- 
ing  Uie  usnal  beam^ — Held  that  Uie  prisoners  oonld 
not  be  convicted  under  a.  873  of  the  Penal  Code, 
but  of  cheating  and  fslae  perscmatioDi  nnder  m.  416 
and  416.    Qubhb  c.  Dabm  BUOH 

[7  W.  IL,  Cr.,  S5 

a. Penal  Coda,  $.  418. 

— Where  the  accused  represoited  to  the  prosecutor 
that  a  girl  was  a  Brahmin,  and  thereby  induced  him 
to  part  withUsBMneyiitaaasidetationof  themaniage 


repreMotad  a  ^1  to  be  the  dao^ter  of  o 
when  she  was  within  bis  knowledge  the  daughter  oC 
another  woman, — Meld  that  he  was  gnilty  of  cheat- 
ing by  personaldon  under  ■.  416  of  the  Penal  Cod^ 
ai^  that  it  ma  nnneoesary  to  bring  in  a.  109  relating 
to  abetment,    Qdbbh  v.  DSDHruT  CUbja 

[7  W.  a.  Or.,  61 
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OHZATnra         by         FBBflOHAVIOir 

—ao»el»ded. 

4.  — — — ■ -Prnwi  C«fa,  M.  «5, 

<U9,  ^a—Forgerv.—jL  (bImI;  repreMn(«d  him- 
Mlf  to  ba  A  »t  k  UniTemty  nuniuiVm,  got  »  ball 
tieM  oodtr  ^i  luiM,  and  biaded  and  ngned  antww 
to  anMHou  with  f  *  nanw.  Stld  Uut 
DttiHtd  the  oflMMMt  of  torgerr  and  cbcaUng  by 

^-_       "-— —  ■•--TBBB8  D,  AWiSiMI 

CL  L  B^  19  MJid.,  IBl 
-  Citatimg  Ijr    «r- 

Co&  CJfit  XL  V  of  laeoj,  *,.  41B, 


_  .»  a.  U6  of  the  P«Ma  Code,  U18 
aoMd,  or  Ukelj  to  b«  eanied.  to  the  peram  deoeiTed 
k  idiid,  bodj,  lepntaKon,  or  pRipartr  Uiut  ba  tba 
■Hoeaaarj  coDMinence  of  the  Mt  dnu  ij  reaion  of 
Uw  daedt  practiaad,  or  mut  b«  dcomwUv  Ukdr  to 
I6O0W  tboefrom.  Wber^  Owretare,  eortaai  Mnou 
wMW  chafed  under  a.  419  of  the  Paial  Cod«  toe 
iritb  MnaoaUog  Kwttm  pcnnt  before  a  Boj^ibwr, 
and  Om  otbara  wtth  abetUns  aodi  vtttanaiiaa  and 
canitBg  the  Ra^atrar  to  regutar  a  dlvoKU  under  tb« 
wovUmu  of  Bengal  Act  I  of  18r«  with  the  wife  (^ 
the  paraooated  poaoni  and  vhere  the  lower  Conrta 
anTleted  the  aeenaed  under  that  aecUon,  holding 
that,  u  fnch  regtabitlDoaTere  Tolimtai}  anda  aoorea 


«f  B^   to   li] 

Ba^krar in a^od  aod  rniutaUcD by  r^ateringfal 


4lvo(Ma  aa  wdl  aa  b  j  kdi 
ihioi^  penoM  bdngUr~ 
«C  Ua  aariaia,  and  tkt 


.      (dbyt 

reoMtei  that  the  fbeta  «d 

■ndv  tiu  afffitVff,  and  that  the  ooofiotkni 
tore  be  est  adda.    Manx  «.  \  ~ 

Jf AflKTo  V.  QniB-BKFmsaa 

O-  ii.  B,  17  CMo.  eoe 

{jHXKICAIi  TmrATTTint,  BXFOBT  Off — 

<Sh  BmnuroB — CBnovAi.  (Uaia— Cmxi- 

cu  KxAKom    .  e  B.  lb  R.,  Apv  US 

ra  BoHL,  Or,  76 

L  I-  B,,  10  Cftlc.  2096 
CHBQUK 

Am  Staid  Aoi,  ISTft,  tOK.  I,  ast.'U. 

[I.I..IL.ieCiaa,48t 

Pigment  of— 

Aa  Bimra  in>  Cmoioi. 

[L.B,28LA,m 

■ takMi    In    paymeut,   dlsltonoar 

of- 

8»t  Bill  ot  ExoEurei  .  7  &  Xi.  B.,  481 

taken  In  payment  of  rent. 


.  L  Xk  B.,  4  cue,  5TS 
CHZBBA  FOOITJHB  BAJ. 

a*t  FcniiaN  Stati. 

p.  Ii.  B.,  U  Oailo^lT 


OHXBT  jmncm,  fowbb  of— 

"Rvtomal  br  Bmwb  of  JvOgm  to 

luw  afBdavlta  In  Biwoitof  ftpi^loiuitmfbr 
tranat^  of  trial  to  anotlMr  dlBtrlot— 4fwltM. 
tio^loUt  CkitfJ<utit»  to  ^poiMt  aaoOf  .SMot 
to  iaor  «>rf  drtarMfw  eoM— iatorioMtov  «'^'*r 
(»  ertMtM;  mntUrt,  JVaoItAr  o/— iTwi  CmH 
CJWto-  Jjot  (U  *  as  Fie,  ».  lOij,  , 
1.7V -WW  «•"     ■ 


bAalf  of   a 

priaonn',  oallinB  on  tbe  vroaaentioo  to  ahow  eanaa 
why  tha  oaae  Aonld  not  ha  tnuutetnd  f  w  iriri  to 
aone  other  Conrt  of  Bearfou  tbo  Oat  fai  vhieh  tt 
waa  then  pandlas,  «q  the  gronnd  that  toA  itMng 
fedng  and  pre]ndiee  edrted  in  the  diatriet  anhut 
the  aeonaad  aa  to  render  It  vnUkely  that  be  vooU  8«t 
a  Ut  trial,  %  DivUon  Bendt  of  the  High  Conr^ 
dnly  eeoatitnted.  eoQiMlns  of  two  Jndgea,  refoaad  U 
allow  the  aMa*iti  in  Mppoit  of  the  *ip^in)StM  to 
U  nad  aod  OtebttgtA  tlw  raU  SnbMqoaitly,  an 
apiKeatiott  wat  made  to  Um  CUet  JnaUea  to  appoint 
another  Ikodi  ef  Uw  BI^  Conit  to  bear  Hid  datar- 
nlna  the  mb  ea  the  giound  that  it  had  not  baNi 


the  Oiief  Jnatto^  haTiag  eeue  wpcAitad  a  Bweh 
nader  a.  U  of  the  Obarter  Act  (H  A  26  Vic. 
c.  IM)  to  hmr  any  partieakr  «aaa,  ^  no  powB- 
tointerfarawbai  the  eaae  hai  been  ficpDaed  of  by 
that  BmkIi.  HtU.  alao,  tlat  the  refneal  of  Oa 
Bentdi  to  heai  the  aftdarita  read,  if  aa  crro  at  all, 
vae  da^  one  of  law  in  the  oonraa  ot  deaUng  with 
a  natter  daariy  within  thair  JarbAoAaii  ^*W,  * 
UuntM*.  the  deelaini  eootd  not  ba  baatad  aa  a 
RoUHy,  or  ite  Imlity  qoeaUooed  by  the  CU«f 
Jnatioe.  Stld,  fniUier,  tlwt  wbathar  the  jndgnunt 
had  been  dgned  or  nc«,  preTiooa  to  tbe  ap^teation 
beUg  Blade  to  Um  Chief  JnaUoa,  aa  interlacntory 


fiaal.  hot  may  be    reriewed   < 

daaDarap^ieatlon  maj  ba  arta_^ 

Cottit  In  ita  dlaoreUan  rnay  think  proper.    I>  >m 
luran  or  vxt  nmnoir  tn  Absool  ScoAjt 

ELX^B,8  0aIft.fl» 

OHZUX 

rSw  CvnooY  or  CxnanMt. 

8f  HuMUjn  Am,  ■.  OB. 

0- Ii.  B,  18  Xail,  aSO 
Datanttok  of  finuda,  jbrnnlawfU 


Sm  OiTU  AOT,  ■.  U. 

ri  Z.  B^  U  Bom,  SS0 
XI-B^UlCad,  lOS 


lizcdbyGoOt^Ic 


DIOBST  or  CASBS. 


{    1106    ) 


CniLD-WIVK 

8m  Hvn-— OsiXTOVt  Hust. 

[LIbR.18Calo«4e 


Sn  AnuiMnnmrF  of  Chldsbr, 


Sta  Himm   Law— WtLif— CoimncoTiOR 
<»  Wiui— Gim  TO  A  CxiAu. 

[I.XkB,90Boiik.S71 


Sm  Dmnot  Aor,  i.  41    .  6  B.  Ii.  R,  71 


-  Cn«tocl7of— 


8ae  Cbucuua  FsoomiiRB  CosK,  ISSa, 
■.  EGl  .  .  L  I-  &.  le  Oale.,  487 
8t  Cubs  uro^  Cviiodt  or  Ckiliibix. 
Sm  Tnjinxit  Act,  a,  41 .  .6  B.  Ii.  B^  818 
SttCuMEvm^m  HDn>r  Law— OvABsuir. 
8h  KABOXXDtm  Law— DiTOKn. 

[;lxi.&,bail.71 


'  Proof  of  ac"t  <uict  order  of  Mrtb 


tfBTPTAQOlXO    HUJi     TBAOTS     ACT 

(xzn  OT  laeo). 

5m  Eiax  CmrvT,  JrauDionoR  of—Cal- 

cutTA— CmaMAL.  

[LI..IL,87C«lo.,654 

CEBosa  or  Aonoir. 

Sm  AwanoDT  ov  Chou  n  Aoxtox. 


OHOTA  IT  AGPOBX. 


C}HOTA  NAQFOBX  BAJ. 


S*e     Banv     Law — AsimATiov  ~Bi- 
«nuxv  ox  AunrinoH, 

CLL&,7Cftla.461 


OBOTA  NAaPOBB  HITOUICBBBBD  BS> 
TATB8  ACTS  (71  OT  1876  AlTD  V  OT 
1884)^ 

5w     BPMma    FmrasiUBoi-~8PMiA& 
Cai». 

[Z.  Xi.  B^  17  Oftlo.,  SS8 
Ii.  B,  le  I.  A.,  9S1 


>•.  s,  8  (o),  4-ifi— jr#>Mv  ^  a« 


twwtit  "kotdtr"  aad  ••Mr"—CapaiiUg  to  moH- 
;>¥«.— The mwdi" holder "mncChiAlutr "am  wed 
thnwgboat  ttu  Chots  Nagpor*  EnnuntMred  EriatM 
A«t  IuOmmdm  otthtbouiaot  thsprapert;  at  the 
time  of  the  datemdiwtion  of  Uu  debts  and  UabEUtlM 
ODdsr  1.  8  of  the  Act  and  hla  hdr.   Tha  vord'twir" 


_ of  the 

debte  And  IfaUliUsa,  and  to  no  otbei  hdr,  nor  to  the 
heir-ihetr.  The  Mtoteot  J-eanesodermuiAgaunt 
under  the  Chota  Nagpcce  Enontnbered  Setattt  Aot  in 
IBSa  He  had  leTeral  whu,  of  vhom  B  wm  the  eld- 
at  and  J'  Ute  next  in  age.  JP  died  in  1884,  an^ 
acoordhw  to  the  ctutom  of  the  bmil;,  S  ■nooeeded 
faim  to  the  Mtate,  and  <m  B  dying  in  1898  wlthont 
learfaw  a  mala  iMilei  ■''  inoceeded  him.  On  the  8th 
Jnne  I8H,  J  moitnged  a  Tilbge  wbieh  had  beat 
gtanted  to  him  by  mdaQwrfwhMv^ntemmoe.a&d 
which  neTCT  came  nndor  the  manaeMnent  tf  th*  Bo- 
■nmbared  Ertatee.  S«14  that  Uicre  waa  nothhig  in 
•■  8.  cl.  (r),  of  the  Bkid  Act  to  tenapaoitate  J  from 
mortgi^&g  the  property.  The  objeet  of  Act  TI  of 
1876  rxplamed.  EoXA  Umbhok  «.  Hiirxi  Jaoab 
HathSabi  I.  llh  B.,  87  C*lo.,  4eS 

[4  O.  T.  m^  168 

MB.8,7,  Utd  Aot  T  <tf  1884— Dm 

StIaU  Aet,  JZ  of  1886,  §,  1,  eL  4~"It,Ut  and 
tMilili—,"  Maanimg  <ff—Pra)tt*  itKlmiiag  rum- 
«KNu.— The  Chota  Naepiire  Kammberad  Eitat«a  Act. 
TI  of  1876,  M  amentfed  by  Act  T  of  1884  (which 
bf  Aet  IX  of  1B86 1«  applied  to  the  Deo  ertate  hi  the 
diitriot  of  Qaya,  nbieet  to  eat^  modlflcartiimiX 
li  intended  to  iJIbrd  rdief  to  hddoa  of  laud  in  Chota 
N^pom  (and  in  th«  Deo  cftate)  fn  re^Mt  of  all 
debt*  and  lialitlitin  to  whloh  the;  woe  (immediately 
bedve  the  poblication  of  fta  TMHng  order)  MMect. 
or  ttith  which  tbdr  property  waa  fat  the  time  trf^the 
pnblicatiMi  of  the  rct^ig  order)  eharsed,  othtt  than 


dehta  doe  or  liabiUtlca  incnmd  to  G 
dfeet  of  the  iwoDd  partlmi  of  e.  8  it  to  bar  aD  Miite 
inatitnted  after  the  Teethig  Olds  is  made  and  whiiet  It 
lain  toree.  6. ?of  the  ActappKeeaMMuaHAM^i* 
to  create  a  bar  in  reqieet  of  tbe  dabta  dealt  with 
int.l,cL4,of theDeoBAteA(t,ieBe.  TheneoU 
<«  M.  S  and  7  of  Act  TI  of  1876,  when  tttd  wUh 
regard  to  the  whole  eoope  of  the  Act.  b  tint  raita  or 
proeeedlngi  to  nftiree  soch  dd>te  or  liaUlitiM  bb  are 
eoatemid^nd  by  the  Act,  Out  ii,  oUis  tiun  debte  dne 
or  tiaUlitiea  incaned  to  Ooremment,  tn,  if  pcmd&g 
at  the  time  of  tha  reMng  order,  barred  i  if  iwtitatsd 
afto  It,  in  reapect  of  nich  dAti  and  UablHtiei,  nnD 
and  yM  b  their  bioepttai.  Kakweab  Puaas  e, 
Bhikhax  Nakaik  BuroH.  Bhixkav  Nakaih  Raas 
V.  Kamhku  Fxaaad     .  X.  Ik  B^  90  Oslo;,  ew 


lizcdbyGoOt^Ic 


DIQliST  09  CiSSS. 


jDBCOTA    TTAGPOBE  LAHULOSD  AlTD 
TENANT  ACT  (t  OI  1879X 

Sm  Lahdi^bt  AMD  Tbbwt— EraoTKiin? 
— HoTioB  TO  Quit.     4  C.  W.  JT.,  783 

■ Beng.  Act  I  of  1878,  s.  S7—App«al 

in  tjtettnaiit  ruilt.—Thera  u  no  T«otiibitimi  io  B.  37 
of  Act  1  of  1879  aguiurt  va  appe*!  in  ejectment  niiti 
,in  ChpU  Kigpwfl.  BiiHAS  Khax  o.  Bakad 
Ceakas        ....    UC.I,.B.,480 

FiBAi  IT  ATE  Sar  Dso  e.  MCSA  HtrvDA 

[I.  I..  B.,  94  Calc,  949 
lC,'W.N.,iai 


,Sw  A»BAL— BnaAL  Aom—Ceota  Nao- 

Foxi  Lahblom)  and  Tbitaht  Pboob- 

Dirxa  Act    .    I.  Ii.  B,,  S4  Calo,,  940 

[I.  I..  B.,  97  Cftlo,  608 


Se«  ExBOoTioii  OS  Dicsii — Dacsn  to 

B>  BXBOUTBD  AVTBB  ATIIAIi  0>  BBYiaW. 

[T.  Ik  B.,  S2  Cale.,  487 
—a.  lS4--JagMr  tenure — BaU  A 


tXte^Mon  ofxi  item  for  rtiU— Sight,  title,  a»d  iV 
temt  of  regitUred  "  ilakadar  "^J'oitii  \oldart. — 
Where  a  nut  mi  bronght  for  tlig  ■ncmeey  at  ixtan 
of  not  due  in  n«pect(r(&  ikghir  tennrOi  t he  joitit  pio' 
part;  of  fow  brothen  goTemed  by  tbe  Hitoki^n 
Uw,  the  uTflaM  hftTiog  Accrued  d-oriDg  the  lifetinu 
of  Uieir  f»t>ier,  and  >  deciee  wu  obUinMl  sgunit  ths 
eldect  brother,  who  wu  the  lole  regiitored  tUkadar, 
er  paten  held  rMpmiible  In  the  wnindar'a  book. 
It  wM  itld  thkt  the  deawe  rented  to  the  axnut  dne 
Id  TMpeet  «t  the  whole  tenure  and  not  nerel  j  of  ths 
jndgment-debtor'i  iadividnal'  intereit,  and  tbat  a  nle 
of  £a  right,  title,  and  intereit  nnder  i.  ISi  of  Bengal 
Act  I  of  1ST9  would,  under  the  oroninitancet  of  the 
caae  and  b;  tbe  incideuta  attaohing  to  inch  tenore, 
include  the  right,  title,  and  Intereet  of  an;  penon 
cUin^nc  jaiotl;  with  him,  and  wboae  intarert  waa  in- 
wpaiaU;  nnited  with  U*.  UODasiosm  Nate 
Tmwau  v.  Hnn  Sak  Paxdr 

[I.  I..  B.,  96  Oalo.,  Ses 
9  O.  W.  TI^  M 


-  Jaghir 
or,  of  «; 


—No  decree 


otbtr  than  the  actual  tenant,  or  some  one  who  toay  be 
Mcorit;  for.  luM,  and  oonaeqacmtlj  there  can  Im  no 
deevee  for  rent  agwnat  penom  holding  mbordinate 
IntaiMt  In  a  jaghir  tcnmra  which  have  been  created  by 
tbe  jifthirdar.  Fi&iab  IIdai  Hath  Saki  DsTe. 
Fassbah  Mokasd  Sxva    L  It.  B.,  96  Cain.,  889 

[8  a  w.  zr,,  98 

B*.  187  and  144. 

i8m  ApFEii~-BiBOAG  Acn — (^OTA  Nas*  I 
poam  IiAinn«BS  hxo  Tmh.vt  Pboor- 
seskAcs       ..       .    10.V.ir,841  \ 


CHOTA  ITAOFOBSI  XJiXTDUOSD  AXTD 

TEWAKT  ACT  a  OF  1878>-^>o.Mi*W. 
■.148. 


CHOTA     KAOPOEB    TEHTraHS     ACT 

(BBiraAx  ACT  n  of  isee). 

■  Sm  BnDnKn— CniL  Casib— Muozua- 
Biovs  DoomnrTB— BiQiSTKBs. 

[Z.  !>.  B.,  19  Calo,  el 
L  li.  B,,  99  Calc,  US 

—    "  Powwra  of  Bpeolal  CoEunluionar. 

—The  Hope  and  object  of  Bengal  Act  II  of  1869  ia  to 
detemine  tbe  quantity  of  landi  of  certun  apecified 
dewaiptioQa  within  Tjllagea  to  which  the  Special 
CommiMioner  named  ander  the  Act  may  l»Te 
been  appointed.  Nothing  in  the  Act  eoipowera  an 
cffioer  ao  appointed  to  determina  a  ^cation  of 
diaputad  boundary  between  two  villagea,  and  to  onat 
the  Civil  Conrta  of  their  ordinary  Juiiadiction  in 
determining  the  righti  of  partioa  under  conflicting 
titlea  aaproprieton  of  nich  villagea.  SSAK  CecTsbb 
Adeioakx  o.  Soasr  Beoopajo  Sisa 

CI.L3«eCalQ.,897 
^^  10  C.  I-  &,  418 

CHOHTEIDAB. 

Sm  Govts  BBiox—CoirTEHHioir  to  PouoB 

OiFTOBBB    ,  .  3  a  W,  jr.,  71 

Sw  LaoTATioii  Aor,  1B77,  am.  7  (1869, 

■.1,0^2)  .  .  18V.B,9e6 


-  vmaao— 


See  BiHOAG  BsonuTioit  XX  OF  1817,  i.  21. 
[18  W.  B.,  988 

Bee  Cabib  dkseb  Tillaim  CEOwzmAKB 


CHOWSIDABI  TAX. 

SetCwB    .        .  I.Ii.S.,99  0ale.,«80 


CHBIBTIAZTB. 
In  BslBetto; 


Bee  Salsettb,  Law  aftlicasu  n. 

[L  LB,  18  Bom.,  080 

See  CotmuM    .  Life  B., 90 BoBL, 58 


CHUB  ItAZTDS. 


£aeCAfli8Trjn>nOviTBO>  Psoof — LuitA' 

noir  ASS  ASTEBSB  POBBBBUOir. 

[t  In.  R.,  6  CAle..  88 
FoBBBBBlaa  of    char  lands — 


iizoabyGoo(^Ie 


DIQEST  OT  CASES. 


CHUB  ItAXTIM—ctmelmlad. 
Jaei»  chaiscter  of  omipstiRi  nt  wrong  ]  tnd  the 
cUim»itt  Kg^mt  >  purclUMr,  htmd  ^da  and  without 
notice,  in  poMeuioD,  moit  Btrictljr  prove  hit  title. 

[a  B.  L.  a,  P.  a,  4 :  u  w.  B..  P.  0,  a 

IS  Uoore'a  L  A^  Ue 

.    a- 8wt  for  eiMT  iamd* 

■ — Bmntg — Po»$fi%<m — T^le. — In  »  (nit  reg»rfing 
•  efaOT  claimed  bj  defendant  m  having  tamed 
M  tbe  tauik  af  the  river  adjacent  (a  hu  Tillage, 
aod  by  plwntifl  on  the  ground  that  the  bed  of  the 
liTer  bdonged  to  hii  vil^e,  the  Conrt  upheld  the 
atate  of  matten  ezicting  at  the  time  when  a  lurvey 
had  been  madei  on  the  ginund  that  the  anrrsy  haa 
bfl<n  made  at  Uie  time  vben  neither  of  the  preeent 
partiei  hdd  an;  right  in  the  land,  hut  when  both 
nlliign  belmged  (o  the  same  proprietor  ;  and  that  it 
wai  lome  evidence  of  posieafion  at  that  time,  not 
onl;  of  the  jnlliur,  but  of  the  right  of  property  to 
the  river,  and  poeaeuion  under  theae  circomitanoea 
««a  lome  evidence  of  title.  Mobikbi  Mosirn  Dub 
«.  Abbarimluh     .  .  17  W.  B^  78 

8. Zhrldence  aa  to  position  of— 

lioeal  imvtMliyalion — Map: — In  ■  dupute  as  to  (he 
pndtion  of  char  lande,  where  the  change  in  the 
course  of  a  livei  threw  donbt  upon  their  pcgitian,  the 
indgmeDt  of  the  Court  of  first  iDstancc,  siven  after 
lot^  invertigatiim,  waa  upheld  a^nit  the  deci^on 
ofthfl  Hub  Conrt  taunded  on  mBpection  of  the 
map*  and  on  the  ai^umcnU  adduced  before  it. 
Sabat  Scsdabi  Qebi  e.  Fhobormo  Coouax  Ta- 
oou  .  eB.Ii.B.,fl77:lSW.B^P.O,aO 
[13  Hoore'fl  L  A.,  807 


' BoBUui  Cfttholio  Clmtab— PoKin-* 

of  dkarmakartM  or  h*ai—»  —  Cloting  etarok  — 
AffontwMU  of  fnttt.—Tb»  appojubnant  of  a 
committee  of  headmen  or  dharmatartaa  in  a  Boman 
Catholic  Church  by  the  Biabop  to  aMtat  the  Ticu  in 
the  aeoolar  affain  of  the  church  givet  the  membtia  of 
•nch  ecmmlltee  no  right  to  dcae  the  chnrah  or  onit 
tin  Yicar,  and  atiU  leaa  to  appoint  a  priert  not  under 
tha  diidplin*  of  land  obediraioe  to  the  Cbarch  of 
Bomt.    Uasus  PiLiiU  v.  Bibeop  o>  UiIuUoki 

[I.  I..  B.,  17  HmL,  447 

CIBGUI.AB  OBDKB  41  OP  1898. 

B*9  LOOU.  mHTUATIOB. 

[L  X-  B,.  4  OalA,  718 
a6  of  187a 

k  8m  Iiooal  laTwnaATKHT. 

[L  Zi.  B.  4  Cala,  718 
10th  July  1874. 


dBOUI^B  OBDBB  OP  HIOH  OOUBT 
(CBmnTAXi). 

Ko.  e  of  etli  Saptambm  1680. 

j5m  Haoutkati,  JoBiiDionoK  or— Con- 
KiTiuBi  TO  Sbbbiohb  Cottbt. 

[L  I..  B,,  84  Calo.,  429 

OITATIOir. 

£«aL>TIKBB  0>  AsmaBTKATIOT. 

[Z.  L.  B.,  4  Oslo..  87 
1. 1..  B.,  13  Bom.,  184 

ClVlli  OOUBT. 

8tt  JmiBDIOTION  OT  CiTIL  CoHBT. 

Bt*  Uasbab  Fosksi  A0r,  ■.  4 

[I.  I^  R,  17  Kad.,  108 


8tt  Bbooiab  DttiBB  Aoi. 

[4  O.  W.  TS„  887 

a.  a  <Oivll  Prooedare  Oocto.  1860, 

■.856). 

See  Cuii  mriixB  Apful— Diosibs. 

jSm  Cubb  tthimb  Atpul— Obdirb, 

L —  Deore«,  Dellnttlon  of — 

Oritr*  («  a  nil  or  tn  execstimi  of  deertt, — Par 
jAOKIoir,  J.  -"Ilie  word  "  decree,"  ai  defined  in  Aet 
X  of  ie;7i  doea  not  include  "orden,"  either  original 
or  appellate,  upon  mattera  ariiing  in  the  eonne  of  > 
niit  OT  in  execution  of  a  decree,  Brvjn  BiMaE  r. 
IfBHiBBAir  Eoin 

[I.  I..  B,  8  Oeao.,  eea:  a  aiK  b.  sbi 

■    a. The   definition   of 

"decree"  in  a.S  of  the  Ciril  Procedure  Code  mewta 
that,  wbow  the  proceeding  of  the  Conrt  finally  ^apoaa* 
of  the  )ui(,«)ltmgaa  it  remain*  upon  Hie  record,  ttie* 
"decree."    Williamb  c.  Bbowv 

[LL.B,8AU,I06 

8.  ■ Jodiolal    prooe*dliig— 

0ivi7  Froetiitr*  Code,  1877,  11.  838,  BSS,  636, 
B31. — The  term  "judicial  proceeding,"  aa  naed  in 
a.  8  of  the  Code  of  Civil  Procedure  (Act  X  of  1877;, 
mujtt  be  uudentood  to  mean  a  judicial  procMdini^ 
of  the  Mme  nature  ai  a  anit,  or  mch  proceeding! 
aa  are  referred  to  in  •*.  33S,  682,  626,  and  631  of  the 
Cede.  The  definition  eivm  in  the  Code  of  Criminal 
Procedure  (Act  X  of  1871)  ia  not  applicable.    Dal- 

gJTMllll  BSASTIBEAI  0.  AXABBARO-  EhBVABHAI 

[L  Ik  B.,  a  Bom,  663 

4—; ondBs.  68,  64— SajietioM 

of  ploM. — The  word*  "rejecting  the  plunt"  in 
1.  8  are  uot  limited  to  the  eaaei  provided  for  in  m.  68, 
S4.    8m  Bak  Bsvtt  v.  Bak  Lax  DErsBt 

[I.Ii.  B,lSCaI&,I8a 


X  of  1(177  nMBSi  pnaon  ntaired  to  in  the  anbeeqnent 

BAotiona  of  the  Coda  aa  being  required  to  rign  or  Totfj 

I   ooteiu  docnmoit*,  and  it  ii  not  a  condition  preeedMit 


iizoabyGoo(^Ie 


(  1111  ) 


DIOBST  OF  CASES. 


(  Ilia  ) 


CrrXL  PSOdTDTTRX  CODS,  ACTT   XlV 
OF  1882  (ACT  X  OF  1877)-i>Mi<^iHtn{. 

to  such    p«non  bdug  able  to  nie  ft  Btsmp  that  he 
■bonld  be  usable  to  write  bii  name.     Hababu*  or 

(T.  L.  a,  8  All,  076 


within  the  deBnttioa  given  in  i.  2,  Act  X  of  1S77. 
Shabuvibah  Bi&trH  r.  Fbboitbbor 

[L  Z-  XL,  7  Oalo.,  408 

SnbordtnatB  Court- 


Conaator*!  Ooort^Bm^i  Citil  Conrtt  Aei, 
1871,  >.  IS.— A  CoUector'*  Conrt,  altbon^h  it  eiercua 
oartaJn  powers  luider  the  Civil  Fioceditre  Code,  ii  not 
a  Civil  Cooit  within  the  meaning  of  i.  IG  of  Act  VI 
of  1871,  noi  ia  it  luboidinate  to  a  Dlitriii  Conit 
witblB  tbe  meaning  of  Aet  X  of  1877.  :  i-  Ix  th* 
MATTUB  o>  Bos&u  BoHiutr  8  O.  Xh  &,  508 

■.8. 

S»a  Class  TTiTDBB  AmAX — BiffHT  OW  As- 
PBAL,  SrrmTn  or  Bkpkal  oh. 

jSm  Cuis  oxdks  KxxounoK  oi  DKcsn 
—SrwmtTi  ot  CBAMftB  on  Law  fnrvna 

EXBODTIDV. 

L  __ ■■-  XfEbot  of  repoftl  of  Civil 

Frooednre  Code,  1868— SMaral  ClaMtet  Oou- 
tolidation  Aet,  I  of  1866,  i.  8~"  Praettdingi" — 
Proetdun- — In  all  niita  iutttnted  before  Act  X  of 
1877  ome  into  force,  in  which  an  appeal  lav 
to  tbe  Higb  Conrt  nndei  Act  VIII  of  1869,  an 
appeal  itill  lie*  notwitbitaniilinK  the  repeal  of  that 
Aot  by  Act  X  of  1877.  Ptr  Gabtb,  CV.— A  loit 
U  a  "  jndida)  proceeding,"  and  the  word*  "  any  pro  - 
ceeding^  "  in  ».  6  of  Act  I  of  1868  include  all  pntaeed- 
inga  in  a  mit  from  the  date  of  it*  inititntion  to 
it*  flual  diipoial,  and  therefore  inclade  proceedlnge 
in  appeal.  The  woid  "  pMcedwre  "  in  i.  3,  Act  X  of 
1877,  ha«  not  the  aane  nieaning  aa  the  word  "  pro> 
oeedingi "  in  the  abovr-mentioned  lection.  TUtie  pro- 
oeedingi  In  a  nit  inititnted  before  Act  X  of  1877 
came  into  farce,  inelnding  a  tpedal  appeal  if  the  old 
Code  allowed  on^  go  on  to  the  end  of  the  tnlt,  not- 
with»t»ndiDg  tbe  repeal  of  the  old  Code.  Tlie  "pro- 
cednre" — that  ia  to  say,  the  machinery  by  which 
thoae  proowidingi  are  oondnoted— la,  litar  de^^ 
to  be  that  provided  by  the  new  Code.  BfflrJii 
SlINIB  t^  HlBUWAB  KOBK 

[L  lb  B,  8  Calo.  8BS 
BraxDT  HossEB  «.  lUJiDOomutA 

[8  O.  I.,  fi,  SOS 
NisiB  HoMin  V.  Buan  Ceihd  Basiabat 

[8  a  L  B.,  487 


-  B^i 


ttituttd 


h^or*.  ha  app*at  ir^tigU  ^fttr,  rtp»al  of  Act  vill 
sf  /6S9— X^aef  of  repaid— Civil  Prootdmrr  Codt, 
1877,  M.  668, 668,  o»d  e88~App«al.—Whim  a  tnit 


r  Act  VIII  of  1869,  bnt 
decided  at  a  time  wh«i  Act  X  of  1877  had  oome  into 
operation,  and  an  appeal  wm  preaemted  agaiut  aneh 
decUon,  i.  S  of  Act  X  of  1897  diitiiicdy  indicatM 


crvn.  PEocHCDtmB  codh,  act  xnr 

Ol"  1888  (ACT  X  OF  Iffny-ccntiwued. 
that  inch  an  appeal  li  to  be  gorened  by  the  kw  of 
piMeduK  b  foroe  at  the  date  of  the  preteutatlai  of 
Uie  sppeaL  Where,  thete&we,  an  appeal  preMuted 
whcu  Act  X  of  1877  wu  In  titfce  ha*  botti  diani«ed 
nods  (.  666  of  that  AM.  tbe  appellant  may  apply  fi>r 
tl«  re-«dmiirioii  nnder  t.  M8 ;  and  if  aneh  N^^i*- 
don  la  refoaed,  he  ii  entitled  to  an  ftppeal  ander 
».  tES8  (e).    Subi  Biteik  •.  Habaobow 

[X.  Ii.  B.,  4  Odo.  886 
8  C.  Ih  B„  688 


of.  —The  effect  of  the  provieo  to  ■.  8  i^  Ae  G^ 
Procedure  Code  of  1S77  t^ken  in  ctnnei^on  wtth  Uw 
deflnitlrai  of  the  word  "  decree  "  in  a.  S 11  that  in  all  inita 
pnding  when  that  Code  came  into  force,  the  jnetiM 
and  prcoedure  to  be  followed  down  to  tiie  final  rMnU  of 
■Dch  mite  (t.*.,  when  nothing  remainato  be  due  bat 
to  aecate  tiia  decree  or  to  appeal  from  it)  am  the 
•ame  ai  prsviouily  ndeted,  bnt  tW  to  all  nibaeqiunt 
proceeding*  in  execution  of  the  decree,  or  hi  appMl 
from  it,  the  practice  and  proeednre  provided  bj 
the  Ctvll  Frooednre  Code  of  1B77  are  to  be  obaerved. 
The  word  "denree"  in  ••  8  <rf  Use  Civil  Frocednrs 
Codei  1S77,  mean*  an  order  Bnal  In  it«  natnre,  and  doM 
not  include  an  Interioentoiy  order,  nch  a*  an  order 
of  refercnoe  to  take  account*,  although  *qch  order 
may,  in  general,  be  properly  touad  a  "  decree,"  and, 
tbcrefim^  %  w^  which  hMM  been  referred  by  the 
Coort  to  tbe  Comndiitoner  to  taJce  account!  i*  (till  hi 
a  itage  '^prior  to  decree"  wUMn  the  meaning  of  i.  S 
of  the  Ova  Procednre  Code  of  1877.  KvnOMJt 
BuBjflBji  r.  EMtaown  Naik 

[LlbB.,  SBcon^Ml 

^  ..  I  -  —         SfftetofcAaiu»\<if 

lata  e%  procttdiKgr  aUeadg  eommnetd—AftaeAmenl 
—Si^aretmtM  iff  daaret—Palilieal  pennon.—Oa 
the  Sntb  of  Septembw  1877,— *.«.,  three  by*  before 
the  new  Code  of  Civil  Procedure  (Act  X  of  1877) 
came  into  operation,'— an  apfdication  waa  made  tor 
the  enforcement  of  a  money  decree  by  -attaehmeot 
(ittr  oIuQ  of  a  pditickl  penckn  Enjoyed  by  the 
defendants.  Coder  a.  US  of  the  formw  Code  (Aot 
VUI  of  18G9),  a  notice  wa*  laned  on  the  aame 
day  to  the  deftndant*,  oalUng  npon  tbem  to  iluyir 
caue  why  the  decree  ehoold  not  be  eieented.  The 
defendant*  aoocvdingly  appeared  on  tiie  day  fixed,  at 
which  date  the  new  Code  bad  oMne  hito  forc^ 
and  ccoteoded  that,  nndar  a.  866,  oL  (^ ),  of  the  new 
Code,  the  penaion  waa  no  longer  Btt«chable.  Seld 
that  all  proceediugi  oommoiced  and  pending  when 
Act  X  of  1877  became  law  wer^  under  the  Qoimal 
Clauui  Act  (I  of  1888),  a.  6,  to  be  governed  by 
the  Code  theretofcre  hi  force,  the  genml  nile  of 
oonatmction  contained  in  that  uctum  not  bdng 
afleoted  or  varied  by**.land>(tfActXof  187? ; 
and  that  a  ho»dfid»  apjdication  for  aiforeeneat  of  a 
decree  in  a  partionlar  way,  eoopled  with  an  order 
of  tbe  Contt  In  farthvanoe  of  th«t  object,  aa  ntndt 
oooititutea  a  proeeetBug  In  esecntioa  ■*«™™i^  and 
pendii^  aa  the  sctoal  mat  of  a  wamuit  of  atecfa- 
ment     VmAKAX  o.  CBUrVBlflHIBBABaUI 

.[I.XkB,4Boin.,lSS 


lizcdbyGoOt^Ic 


DIQBST  or  CASES. 


oira.  FBOcxDuex  oodb,  act  xiv 

OJr  1882  (ACT  Z  OT  ISTD-aMfuuMd. 

B. J(^Mt  of  rtptat  of 

Citil  ProMJww  Coda,  lB77—Pro«tadi»gt  eommt^eti 
b*/brenp»al,~-CL  S  of  i.  S  of  the  CiTil  Prooedon 
Code  (XrV  of  ISS9)  pniridn  thtt  nothing  In  tbkt 
Cod«  ihall  tfjij  to  an;  proooedingi  ifitr  <Ucne  that 
Ittd  b6Qi  <^oniTnfliioftd  and  wsra  ^|i  pc^diitt  on  the 
lit  Jnne  1SB2.  In  cms  at  uw  qnaitioii  ooonected 
mth  piocfledinKi  oommenced  pdor  to  that  data,  the 
appU^abUH?  d  the  Code  of  1883  depend*  on  whetho' 
l£e  new  proeeedtng  rabaeqaait  to  that  dat^  oot 
of  whSch  the  qneatrai  hM  unmeffiately  ariMo,  Ii  to 
intimately  eomected  with  the  praceodingi  prior  to 
tiiat  date  la  to  be  regatded  aa  part  of  them.  A 
decree  wai  miaed  in  1870  by  which  the  nit  wai 
lefeiTed  to  tba  Conunlirionv  to  take  aeoonnta.  On 
the  Slit  Jnne  1882,  the  ConmdMiiAer,  In  the  oovie 
of  taking  tlie  eaid  acaowatik  iMved  a  wanant  ordering 
the  defnidant*  to  iltow  eatwe  why  tbay  dnnld  not 
give  Inipection  of  cartun  boob.  M«ld  that  Hie 
qoertam  ai  to  inipeeUco  wa>  io  intinatdy  eooneoted 
with  the  taUng  of  the  aceonnU  Out  It  dkonU  be 
r^^ed  ai  part  of  tlie — " —    —'   — 


Irt  June  1682,  tlie  qneetion  wlutber  the  aider  refni- 
Ing  inipeotloD  waa  appealable  <xe  not  wta  (nnder  a.  S 
of  Act  XIV  of  1882)  to  be  deten^ed  by  the  Civfl 
FioMdara  Code  (Act  VIII)  of  18(0,  and  not  by 
the  Code  of  1883.  Sirtioiui  BvxJOBn  e.  Kna- 
SDWJi  Nadc    .  .    L  Ii,  B,  6  Bom.,  887 

■.». 

Btt  Local  GoTZBVinnrT,  Powxs  ov. 

[L  Z..  B.,  8  Mad.,  119 

8e»  BvAU.  CADsn  Cocxi,  MorirBBiL-' 
VMAanoM  AVD  PBOoasima— HnoBLLi* 
noTiB  Cabib    .  L  Xk  B.,  S  Bom,  641 


-■.6(180e,e.888). 


£m  DiETnr  Cokmubiosbx  oi  Axtab. 

[L  I..  B.,  4  Cakk,  84 
■.U<18tW,s.l). 


St*  Cab»  UBvn  KisHT  ow  Suit. 

B.ia. 

Bet  Bv  Jin>n»TA— ICinuta  a  Ibbitb. 

n.  ih  B^  8  oaio.,  eos 

£  L.  B^  SB  Had.,  966 
L  I..  B,  U  AIL,  148 

-. ITaoewitr  of InaUtotlnc  mlt 

wltbln  proper  timo.-~&  IS  of  the  Cinl  FivcadnM 
Code  (Act  XIV  of  1882)  cmly  proTlde*  that  no  rait 
abaU  be  tried  if  the  nine  laraea  ars  inToWed  in 
a  preriooaly  inititnted  rait.  It  doea  not  dt^xnte 
wiUi  the  In^itntion  of  a  rait  within  the  pioper  time 
whra  the  law  teqnirea  neb  imtitntion.  B^iuoAuni 
L  Ii  B.,  99  Bohl,  640 
—  a.  18  (I8B0,  0.  SX 
Btt  EBTomii— EsToim.  st  Jcdsmivt. 
[7  B.  I..  B.,  678 
X.L.B^UA1L,64 


OlVIli  FBOOBDUBB  CODB,  ACT  XIV 

OF  1889  (AOT  X.  OT  1877)-<!o»<|-<H)«<i. 

8te  Cabu  inn>is  Su  JmacAri. 

B.  M  <18Be,  B.  a,  flnrt  parkgrapb). 

Btt  SvKOOiaan  JtnMi,    Joxibdiotion 

or  I.  Z^  B.,  7  All.,  980 

[I.  Xi.  B..  17  Gala,  186 

1  Ii.  B.,  98  aCad.,  887 

«.  16  0858,  fl.  8). 

Btt  Casu  UTOia  f  raiBDiOTiOR—CAirBM 
a*  JvxnNonov— DWKLuxs,  CAXBiora 
<ar  BviiBXM,  »a 
fin  Cms  nrsiB  Jitbiivkitiox— Cavhb 
or  XimusionoK— DWMLU>a,.CUBTiMa 
OK  BjmnMM,  na 
8m  Caub  nroiB  J  uuBsionov— Sons 
»B  hunt. 

B.16A. 

Btt  JimsDioTioF— SniTB     »■    Lavs— 
FBonBTX  IS  vmuam  Dibtbioib. 

[I.  Ih  R.  94  Oalo.,  448 


ShC«bbb  vbskb  JvBimioTiOB— Caubbb 


rSM  Small    Caubb    Coiwt,    UonreBu— 

JuxiBDionov — DwiLuvsoB  CABBmre 

OBBvunss  8  BonL,  A.  C  181.  968 

raUad..874 

18  W.  B.,  SIS 

■.18<18S0,p«rtBofB8.UuidlS). 

8t  EZBouTioK  -  ov    Dbobbb — nuvsvBK 
OT  Dbobbb  vox  BxBOVnoir  Ain>  Powbb 

ov  COUBT  AS  TO   EZBODIIOR  OVt  OV  ITB 

JDBUDionox.  I,  Zi.  BL,  14  Oalo;,  661 
[I.  U  B.,  91  ObIo.,  688 
1. 1..  R^  89  Oalc,  871 

0.  84  0868,  ■.  18>. 

jSmTbambvbb  ov  Oyil  Cua—OwnRij. 

Casbb    .  L  I..^t,  6  AIL,  eo 

n.  Ifa  B.,  S  A1I„  941 

L  L.  B^  8  AIL,  668 

b.  96  (1868,  a.  6,  latter  part). 

Stt  ExUTDTiox  ov  Dbobbb — Tsabsibb  ov 
Dbobbb  vob  BxBomov,  na 

[ICarBb..  186 

L  Z^  B.,  1  AIL.  180 

L  I-  B..  6  Bom.,  680 

X.  Z»  R,  17  Had.,  808 

LI..B.,lSBom.,ei 

Btt  Cabbb    vbvbb    iBAMBm   ov   Cirn. 

Cabb. 


,Sm  UiBiomwB  .  L  Z..  B^  8  Had.,  861 
[I.  Z,.  B.,  18  Bom.,  lie 
X  Ih  B,  99  Oal&,  888 


lizcdbyGoOt^Ic 


DIGEST  OP  CASES. 


(    U18    ) 


mVU,  FBOCEDnRB  CXJDE,  ACT  XIV 
OX*  18S9  (ACT  Z  OF  1877>— oosft'mMif. 

5m  Imtnixuat  Act,  1877,  a.-  29. 

ra.  I..  B..  14  Ci^o.,  400 
I.IkB.,17Bom.,41S 
<5(«  Pastibb — Assnra  Pasties  to  Snrrs 
— Plubctpb  •  L  X>.  B.,  e  Calo.,  870 
[L  Ih  IL.  14  CbIo.,  4O0 
L  Ik  B..  17  Boin^  418 
I.  L,  B.,  90  Bom.,  677 


Stt  CiBiB  irvsBS  Moi/TiPAsioTrsVBM. 

a.  80. 

Su  Cisis  mroiB  PAsnBB~Srn«  xt  ■ou 
ov  A  Cuas  18    BiFBisiKUTiTia  ov 

CUBB. 

j5m  BiSHT  OF  Suit — Csibitieb. 

[I.  I..  B.,  8  Calo.,  89 
I.  L.  B.,  7  An.,  178 
L  I..  B.,  8  Bom.,  4Sa 
L  I^  B.,  U  Calo.,  88 
L  L.  B.,  U  All.,  18 


fwHiBJonmu  .  I.  Ii.  B,,  14  Cslo.,  485 
tl.  Ik  B^  16  Bom.,  lie 
See  HvxiDAXiouBirBBB. 

fl..  B^  4  Calo.,  M0 
L.  B^  14  Had.,  108 
I.  L.  B.,  18  AIL>  97S 
I. LB..  18  All.,  181.  919 

•.89. 

See  Atpui.— OSXBBB. 

n.  I..  B.,  18  Colo.,  100 
I.  Im  B.,  ISpCad.,  488 
Set  LlKIUUFiOir  Aot,  1B77,  b.  22, 

[I.  I/.  E.,  14  Calo.,  400 

LK>K,171Ead.,ia 

£M  CisiB  Tnnm  Pastibb— ADsma  Pab- 

TlXfl  M>  SCITfl. 

s.  86  0859,  B.  16). 

Sie  AsrocATX       .    I.  Ii.  B.,  8A1L,  617' 

«M  LuxATio     .  I.  UB,  7  Calo.,  949 

See  pLBU>X&~APPOIl(TVnrFUii>  Appbab- 

AjiCB  I.  Ii.  B„  8  Bom.,  105 

[L  L.  B.,  8  All,  618 

1. 1..  B„  16  AIL,  940 

B.  87  OSW.  B.  17). 

jS«>  Lsaii  FBAcnTiDiTBB'B  Am,  a.  88. 

[L  L.  Bf,  14  Calo..  B66 
Sm  Gibes  mmiB  SnxKoitB,  Sisnoi  ob. 

Ba.  87,  88,  417,  489  (1858,  ■.  17, 

i). 

eoogniBod  agent— 


CIVIL  FBOCBDtJBIl  CODE,  ACT  XI7 

or  U8a  (ACT  X  of  IBtTy—no^lMned. 
Ttoa^lteA  agent  nnder  d.  3,  a.  17,  Act  Till  of  1869, 
vhen  the  bnuneu  of  the  firm  eased  before  tile  imti' 
tntlon  of  the  rait.      HoxzB   HabaxbU  fOBEi  t>. 
BmSD'AS  DOBB  e  B,  lu  B.,  Ap.,  11 

[18  W.  B.,  844 

9. filing  and  tieri^lea- 

tiow  1^ plaint. — Beld  that  aa  agent  of  a  party  muding 


beLilf  of  hi)  principal,  and  b 

Terify  the  plamt  ai  regoired  by  i.  27  of  tlut  maet- 

meot    Tbobksiu.  v.  Tazuib        ,    1  Agra,  116 

8.- Prtieiitatio»   oj 

C'  i»t — Mmtirn  of fifi — Pariuer. — Themanlni  ota 
ii  not,  for  &e  piupaie  of  pnaoitiiig  a  plaint, 
the  recognized  ^^t  (under  i.  17  of  the  dnl  Pn>- 
Mdnre  Code)  of  a  partner  who  it  pf«wiit  within  the 
j-oru^ctirai.     Tbe  manim  and  mch  parinv  ibonld 

C'  in  pteaenting  tbe  plaint  or  appointing  a  pleado-. 
partner's  not  so  jofatfaw  it  not  a  ground  on  which 
an  Appellate  Court  Aonld  Nrerte  the  decree  of  a- 
lower  Gout,  nnlcaa  tbe  iircgnlarit;  affects  tbe 
merita  of  tbe  caaa  or  tbe  jniudietion  of  tbe  Ccmit. 
BlSAin>AS  TAJAD  HAOinBAIt  e.  LASHKICKAin)   Ki- 

aAHOKAvs  .6  Bom..  A.  C,  UO 

* » QrOiOtdfor 

»if,— Where  a  lower  Appelate  Conrt  threw  o 
caM  OD  tbe  ground  that  the  plvnt  had  not  been 
filed  by  a  reci^Ued  agent  within  tbe  meaning  of 
1. 17,  Act  Tin  of  1S69,  thotigh  that  point  had  been 
cUspoted  of  by  the  Gonrt  of  first  inatance, — Beli 
that  the  caae  ihonld  not  haie  been  thrown  out  aa 
sacb.  a  technical  objection  not  affecting  the  merita  of 
tbe  caM.  Maksoo  Dobbbb  r.  Ibeam  Cbukdek 
BoniTBUBA  .  16  W.  Bq  946 

6.  Mit*im  of  firm 

bei»g  wenMd  mp. — The  manim  of  a  firm  which  haa 
ceaMd  to  carry  <m  bniinm,  who  it  engaged  in  collecting 
the  aaieta  of  auch  firm  and  utherwiae  winding  ap  ito- 
afCuci,  i>  a  recoeniaed  agent  of  the  owner  of  mob  firm 
within  the  meaning  of  a.  17.  cl.  2,  of  the  CiTil  Pmcedore 
Gode,andcan,onhehalf  of  bit  absent  principal,  mun- 
tain  or  defend  a  tait  brou(^t  in  reepcct  of  the  burineai 
of  the  firm  whcee  affaicm  be  ii  engaged  in  winding 
ap.  Tfxui  Mahabaj  Halkak  v.  Pitakbabdab 
Naxaitoi  ....  8  Bom^  497 
iloohtear. — A  mere 


notice  can  be  rightly  terred  within  tbe  meaning  of  tbe 
Qvil  Ptocediire  Code.  EBUtO  CBtrvuBit  Qoopto 
V.  FiTECi.  An  Eeah  .     17  W.  B.,  888 


Chief  to  e»*  i»  rerfevt  of 
Ote  Chief  t  property  to  Sritieh  territory. — A  nit 
was  brought  by  the  Political  Agent,  Sovtbem  Man- 
tha  Conntry,  aa  adminiitrator  of  the  estate  of  tha 
Chief  of  Hudhol,  who  waa  degcribed  in  tbe  pl^t  ai 
bdng  nineteen  yean  of  age,  to  eject  the  d^eodasts 
from  certain  ludi,  belonging  to  the  Chief  ntnated 


iizoabyGoo(^Ie 


(    XU7    ) 


DIOSSr  OP  CASK. 


(    1118    ) 


OZVn.  FBQCBBURE  OODB»  ACT  XIV 

OF  1882  (ACT  X  OT  iaTIy-aoatimmed. 
In  tha  S«Un  DUtrict  The  dafmdwtB  tused  > 
Fcelimuuury  objection  to  the  m^itntim  of  the  mit 
b;  the  Political  Agffit  on  the  ground  (amonf;  otben) 
that  he  wu  not  a  reDogniied  >S^  within  the 
mmalikg  eta,  87  of  the  Civil  Procedure  Code. 
Seld  that  the  Political  Agent  wai  oot  a  "recng* 
nited  agent"  of  the  Chief  of  Hudhol  within  the 
meaning  of  b.  S7.  d.  Xc),  of  the  Coda  of  Civil 
Procedure.       Vihutbat     Bus     Qhospavi      c. 

[I.  I..  Bh  U  Bom.,  68 
-  A^taft   right    to 


exenuU  dter**  oitained  by  Urn  at  amnt- 
Sxteittio*  of  deeret. — P  filed  m  ran  in  the  Mcond 
ctav  Subar£nate  JudgCe  Court  at  Mahad.  Aj>  F 
raided  at  Thana,  ontaide  the  juriadietion  of  the 
Hahad  Court,  the  anthoriied  her  agent,  under  a 
ganeial  pcnrer^'attonie;,  to  eondaet  the  rait  m  her 
behalf.  Tb»  agent  ettiried  on  the  litigation  up  to  a 
final  decree  pMHd  bj  the  High  Court  on  appeal  in 
P"*  (aronr,  Tb*  agwt  then  eonght  to  eieaate  th« 
deerea.  The  Conrt  at  Ibhad  pawed  an  order  njpm 
hii  darkhait  granting  only  partial  ■xecntioo.  Asauuit 
thi*  order  the  agent  Bled  an  appeal  in  the  Dwtrict 
Court  at  Thana.  Then,  for  the  &rrt  tinu^  the 
jndgment'debtan  challenged  the  agenf  ■  right  to 
Tepreaeut  P,  who  was  reaiding  within  the  Diitrict 
Court'e  juriadietion.  This  objection  prevailed,  and 
the  appeal  vm  diemigsed.  Seld  that  the  ag«nt 
cunld  not  be  prevented  from  exccntiDg  the  d^iee 
wtdcb  be  had  obtained  ae  agent.  No  objcctian  had 
been  taken  to  the  igent'i  right  to  repreient  f  at  anj 
■t^ge  of  the  UUgation  prior  to  Uie  final  decree. 
That  objection  muit,  tberefore*  be  deemed  to  have 
been  virtually  waived,  and  oonld  not  be  railed  after 
the  defendant*  had  had  their  chance  of  incceM  in  the 
litigationi.  Faxtatibju  c.  Tnr^Tn  Faxdc&ahi} 
[LL.B,,lfiBoia.,e8 

S.  aa.  88  auA  SB  (1860,  s.  17  and 

s.  118) — Applitaliim  iy  rtpmtmtativat  for  tittai- 
tiim  of  decree — Amthorily  to  appear. — Stld  that, 
where  one  of  aeveial  repreieutativei  of  a  deoeaaed 
jodgmant  creditor  appliei  for  the  execution  of  a 
d^erae,  the  general  powaarijf.attomey  oontemplated 
hj  1.  17,  cl.  1,  of  Act  VIII  of  1869  are  not  neocHaiy, 
but  it  Ii  raffident  if  the  applicant  ii  antboriEed 
under  a.  116  to  act  for  the  other  repreaentativea. 

AUUKIV    HiaTTlT.l.nnTTUB   r.    HiKAT    Bixa    SA- 

UA»i  .   a  Bom.,  109:  Sod  AL,  108 


See  AsvoCATI     .  I.  Ii.  B.„  9  AIL,  617 

See  Febasib— AFFOrariHST  Avd  ArrxAK- 

AMDi  .     8  W.  B.,  99 

[L  Ii.  B^  B  AIL,  ei8 

I.  Ii.  B.,  16  Had.,  188 

I.  lu  B„  16  AIL,  S40 

I.  I>.  B.,  80  Bom.,  189.  S98 


-  n.  48  (1869,  b.  7). 


UiVlL  FROaBDDBS  OOBB.  ACT  XTTi 
or  1889  (ACT  X  OF  leTTy-coMinmed. 

Bee  Cabbb  vkims  BiuvqinsHins*  of, 
OB   Ouiuoir  10    Bvi    vob,   fosnoir 


rSw  Cabbb  umiBB  JonTDBB    or  Cxvaa 

OF    AOTIOX. 

B.46, 

See  CajsI  USSBB  MnmFAXIOIIBinsg. 

ML  49-64  (1869.  bb.  9»8^ 

See  CAflu  DXSBB  f  laiot. 

. — ■- a.  60 — 8»il  iy  perto*  elatmiug  mndtr 

W:il— Probata— Mqflueil  qf  Bomhag  PrettdMcy 
— There  ia  no  law  at  preient  in  fome  in  the  mo- 
foaall  which  oblige*  a  pemn  claiming  under  a  will  to 
obtain  probate  of  the  will,  (r  otherwiie  ertabliih 
hi*  right  aa  execntor,  acbninistrator,  or  legatee  before 
he  can  hub  in  reapect  to  any  propert;  wbieb  he  cluma 
under  the  will.  In  any  rait  or  proceeding  inititnted 
by  him,  it  it  for  the  Conrt  in  which  the  suit  or  pro- 
ceeding ia  pending  to  determine,  for  the  pnrpoeee  of 
■nch  ndt  or  proceeding,  whether  the  will  ia  geanine 
and  valid,  and  oanfen  npon  the  plaintiff  or  applicant 
the  right  which  he  daima.  BBAOTARBAna  r.  Bb- 
GHABSAS  .     I.  Ih  B.,  8  Bom^  78 

But   we    now  Probate  and    Adninlitratdon    Act ' 
(V  of  IS81). 

a.  68  0869,  as.  99  and  88). 

5m  Caiis  vkdsb  Psumc— AunimT 
oiPuiira. 

a.  64  (1869,  as.  81.  88). 

See  LnaTAiioa   Aor,  1B77,  s.  4. 

n.  -L.  B.,  16  AIL,  86 

1  L.  B.,  90  Calo.,  41- 

I.  L.  B.,  80  Had.,  818 

See  Cabu  UITOBB  PiiAnri— Bbjictiom  of 

Bee    Cun   mrDBB  Pi-Ajirr—BRrxEt  of 

1. Flalnt    InanfBolentlr 

atampod — Potter  of  Court  to  graitt  time  for  mak- 


Code  of  GmM  Procedure,  it  moat  be  a  time  witlun 
limitation.  S.  H  doe*  not  gire  a  Conrt  any  power 
to  extend  the  ordinarily  preaciibed  period  of  limita- 
tion for  (oHa.  Moti  Baku  T.  Clikatri  Dae,  I.  L.  M., 
19  Cale.,  7B0,  and  rabtrf-WMtunt  BM  r,  Siehorte 
Mokon  Boy,  I.  I"  B-,  19  Cale.,  747,  ditcuaHcL 
Jaubi  EsAaAs  v.  Bacbv  Bibsh 

p.Ii.B.,16AJI..  86 

S.  ^olB.(EQuid(b)Biidaa.68a 

ftnd  688 — Original  and  Appellate  jurtedietion  of 
Sigi  Cowf.— Cli.  (a)  and  (£)  of  •.  54  of  the  Civil 
Prooadore  Coda  which  are  dadaiad  by  i.  68B  to  be 
inapplicable  to  the  original  civil  juriwiction  of  the 
High  Covrt  are  alio  inapplloabla  ;to  iti  appellate 
junadiotiaa,  notwithataoding  the  proviuon*  of  *.  G88. 

p.i..B,;aAu,jaB 


lizcdbyGoOt^Ic 


D1QB8T  or  CAsn, 


OTVlIi  FROCKDUBB  OOHB,  AC^  XIT 

or  IBSa  (ACT  X  or  18T7>-«o«MmmI. 
B.  Se  (ISe^  a.  88). 

8t»  Amwj.— Acts— Aot  IIVI  o»  1867. 


a.  67  (ISBe,  ■.SO:  Aot  XXZH  of 

1861,  ■.  8). 

fix    CuH  tnTDKB   Plukt— Btruut  ov 


&Be(186a,a.8«^ 

Sw  Ctan  nntiK  Pwwvonos  o>  Dooir- 
lovn, 
—   ■.  08  (USe,  ■.  80,  pMa.  4]k 


lZ..K,a8Bom,871 

M.eeud6T(18D8,  S.  4S)-Ort(«r 

/^  ptrioaal  afp*araaot~S»ariag  em-partaj—Aa 
ordir  n>7  be  nude  for  BB  MhpoW*  Iieuhig  on  proof  of 
•erTi«8  <A  nunmims  iMned  uoder  i.  U>  Act  Till  of 
1U9.    EuKaBtwi  DuTT  V.  Nilkoxbt  Soob 

[Cor,  a 

a.  69  (1869,  ■.  4iSi~Allowimee   qf 

tim»far  ABpaorHW  ofrf  OMweriiy. — Undar  >.  4S  <K 
Um  Cod«  M  (StU  Rocsdnre,  a  deftncUnt  in  il  aaft  ii 
(Btltled  to  "aafldent  time  to  cruble  Um  to  appear 
and  auwa-  In  panon  w  by  pkadir."  Wb>t  nmy  ba 
"aofleimt  time  "  m  k  putienhr  owe  lan  mly  be  de- 
t«nn)iud  by  oonddeilng  the  peetiUH'  dreniMUnaei  of 
tlie  OMS.  Wbae  the  tine  lUoired  U  aaniliMj  be 
■oSdMit,  M  AppcUete  Ootut  wiQ  latarfon.  Ebadu 
Bm  t>.  Rakduk  Bhi       .  .8  Xkd,  167 


■.74ai 


— "Sffeei  em  lioie  mcMmi 


I.  <US  of  Code  of  Civil  Proetibirt—Serviee  of 
iMOM  M  MMor*.— Sl  74  mud  76  of  the  Code  of  Ca*U 

Prooedon  ue  eontrolled  by  i.  M8  of  the  Mid  Code. 

Jatixdba  HoHur  Poddax  v<  Bshtatx  Box 

■■.76-80. 

fi«*  pBooBUi  Sisnoi  OF. 

,Sm  Cun  mroiB  Simcom.  bBnn  or. 

k87— FrlsonBis*  TruMmfmy  Aotr 

(ZV  ef  1860^  M.lft  tad  10— .^<r(  XF'<tf  iSW, 
*.  li—Big»attrt  of  Jailor—Jwdioi^  moNot.—Tbe 
Court  will  take  jnAciil  notiM  of  the  e^iMtare  of  the 
itOcr  nnder  •.  IS,  Act  XT  of  1809,  PrUmei^  JttO.- 
naaj  Act.    TmoR  Sd»  e.  SUudu  Bot 

[4B.L.B^aO,Bl 

L  a.   97  (Aot  XZm  of  1861. 

■.  B)— Dsfkolt  In  dspositiiia  kUowuuM  tbr 
notlM  to  defbndftDt— Z>MMu>ai  <^mn(.— When 
tbeCout  of  Antimtaooa  otdBredaeiMlabndaattobe 
)(«ned  in  the  mlt,  but  the  pUatiS  MIed  to  pay  the 
•Uomnoe  neeeMtry  for  tiie  pinpaee  o* 
to  be  Mrred  en  radi  eMtrfaaioMit, 
Ad  not  appear  at  the '  '  ' 

oouie  tar  the  Cooit  1 

"      JlBBI. 
ne  pnivWoitt  GonUined  in  the  ftnt  poctiaa  of  t.  C  of 


i  the  heai^igr— ireUthUtke  papa^ 
oazt  to  have  adimted  wai  to  dimiSm 
5  of  Act  XXIIl  (JIBBI.     BeeM^- 


CIVZE.  FBOCBDUBB  CWIW,  AOT  XIV 

or  1888  (AOT  X  or  1877)    eemtimm4. 
Act  XXin  of  1861  an  inpcntive.    As  A  ■  •.  luu- 
BONi      ,        .        .        .        B  BonL,  A  C 110 


.  nqnndait  hatisf  bevi  retained  nnMtrecL  owing  to 
heomiwiiwcpthtyrt  of  the  appelant  to  dtfpwtt  the 
reqiildtt 


I  appdlant  to  itfoA  the 
the  pnptt  Conit,  the  desalt, 
e  and  a,  Aot  XXIH  of  1861,  wm  held  to  be 
In  no  way  ezeneed  by  the  fact  of  Iti  having  ben  oobi> 
uOtted  by  an  Isumot  favfuda^  or  man  of  bnilhet 
whcon  appeUain  ehcae  to  anploy  lathv  than  a  vakO. 
Pkik  CHtntDiB  Sot  v.  Juaautus  UoosxinB 

Mk87,  66> 

Sm  AnxAb— DxMinx  Qi  Avpuaima. 

[I.I<.B«.l<riEwU87(k 
-Deflmlt    lu  a 


mtUm 
file  of  hi 


leB.-~A  DlAiet  Vnnilf  rtmeh 
of  hii  Cout  on  nettle  party  appearhiKi  BM 
that  the  ordtt  to  atrtke  ufl  the  eaae  wei  iUwaL 
AMTij  cBMHiKKat.     .  I.I..B,101EmI,^0> 

1.— ■■.8e,9e(1866,a.I10)-BMtor- 

■tfon  of  OMAatruAoffbymlsUkaBab^ic 
Boupromlsed.— It  li  ioddoitBl  to  eTeiy  Gout  of 
Jnetiee  to  be  able,  in  ita  diacretion,  to  natora  to  ita- 
fllea  any  caae  which  tt  hae  Iteelf  rcmored  therefrom, 
nndetennined.  Dm  Dial  PlKUunox  e.  Bam 
Cooiux  Chowsbsz    .  .     0  W.  B.,  Sttt 

Uefknlt  tn  t 


— /MMIjQr  to  a«*«f .— The  «ffidavltiof  a  party  aUeg- 
ing  inaUltty  to  attend  from  illn^  la  not  enoa^. 
to  aatiaf  J  the  Cooit,  bnt  for  thii  pnrpoaa  there  mnit. 
be  a  medical  ceitiflcate,  or  the  aOdaTlla  of  third  par- 
tiea.    Dmntaoox  Doaa  v.  Hubbt  Baboo 

[Boorkai  O.  O.^  IIS. 

8t Cote  tfnut  omtfar 

d^amlf  «■  appearance. — Where  a  caee  had  beea 
(track  out  fur  non-atttndanM  of  the  parties  an 
order  wai  made  for  iti  reatoratim  on  an  aAdavit  that 
the  abaenoa  of  the  paitiea  wai  owing  to  an  nnder^- 
etindtng  batwew  them  tor  an  adjoDmmen^  asd  that 
tbe  plaintifl  had  a  caae  on  the  metita.  Uta  otdw  waa 
made  apparently  under  a.  119.  Dutoennt  DOM  *. 
CHoenaiBiBn     .  Oor.,U0. 198  tS^ido.  Sift 

4.  Jra«f>M.->WbM 

a  caee  hae  beai  itonck  cat  in  caueqanoe  of  the  Mn- 
appaaianee  of  the  phlntitfi  Uie  Court  wiU  grwrt  m. 
treeh  enmnKva.  Puxz  Mosra  Dom  v.  PAUVm 
Ctmax  XooxKana  .  1  IniL,  Jnr«  H.  8,  40- 

B. Sitmite^  Jbr  de- 

JamU  ia  opseorMwe— lfMh>appe0ra«ee  of  pMtaAjT 
—lVa«i  nuf  .—When  a  aoit  la  dinni«ed  In  dabntt 
of  the  pUntlff,  and  to  wpeumoot  hae  been  Mitared 
by  the  defendant,  the  plaii^ft  can,  nudar  a.  110^  Act 
Till  of  ISSSk  bring  a  treeh  cott  aftw  a  Upaa  eS 
tiibty  day^  If  it  ba  not  otbarwiM  baired  by  Iape»of 
time.  Nababwif  DunnA  Sibkab  v.  Eaufub 
I^Il        .        .        .        .    a  B.  Ih  B,  Ap,  180^ 

Bit  Poau  Mazsok  c.  0«noo  Buoo 

fU  W.  B,  U4l 


lizcdbyGoOt^Ic 


mavsr  op  cases. 


<    1133    ) 


Cnm.  FBOCBDUBB  COBB,  ACT  XIT 
OF  1883  (ACT  Z  OT  1S77)  -etnUinued. 

B. Default  in  Sippakraiioe 

~Aet  XXIII 0/1861, 1.  SS—Proetedingi  in  txeim- 
(iosqftfacrv*.— Theprovuioniof  «.1L0  of  Act  VlII 
of  1869  ue  property  &pplic&ble  imder  >.  SS  of  Act 
XXIII  of  18S1  to  proceedingi  in  execution  of  decree. 

BUPAL  t.  CHOOftiLKUH     .  .  .  4  IV.  W.,  10 

Stt    SlFIUIi    FutBHAS    V.     Haboved    Eusbbk 

Ehav  6  TS.  W.,  ISl 


1.  ■ 


B.  89  (1859,    a.   110:  A  o  t 


XXm  of  1861,  S.  'I}—Failart  of  plaintiff  to  pa) 
Co*rt-fee  for  ittme  of  nunmotu — Non-appearance 
of  deftitdant—ABl  VIII  of  1869,  t.  110— Act 
XXIii  of  18S1,  n.  6,  7—Fre*h  jii«.— Where  the 
pluntift  in  &  luit  f&iled  to  depowt  Ul>b»n«  repaired 
for  the  pnrp™8  of  iamiog  lummoiiM*  to  certain  per- 
■oni  whom  it  wu  propoaed  to  nuke  defendant*  in  ad- 
dition to  the  originil  defendantc  in  inch  nilt,  and  the 
Cooit  on  that  ground  iiregnlarl;  divniued  inch  anit 
ai  againit  aneh  original  defendants  by  an  order  pur- 
porting to  be  made  ander  1. 110  of  Act  Till  of  1869 
on  a  (by  previnua  to  that  filed  for  the  hearing  of 
inch  wait,— Seld  that  auch  order  of  diamiaMl  did  not 
preclude  the  plaintift  from  inatituUng  a  fresh  rait. 
OvubDaic.  JiwasEak  .    X  li.  R,  S  AIL,  818 

a.  and  B.  97  (Aot  ^»  nt 

of  1861.  e.  7  aad  b,  et—lTiffUet  to  ihpotit  tala- 
hana  for  applieatio»  to  txeatta  deena. — A  decree- 
bolder  hanag  allowed  the  term  of  three  yean  to  run 
within  a  very  few  dayi  of  eipiry  before  applying  for 
exeention,  and  then,  thongh  allowed  Ave  daya  to  pay 
tslabana,  having  neglected  to  do  lOi  hit  application 
wa«  found  to  be  not  bondjlde.  Ettd  that  s.  7,  Act 
XXIIIof  1861,  did  not  apply  to  the  case,  that  lection 
applying  only  to  *ntt*  diamieiied  under  the  prarljioiui  of 
a.  5  of  that  Act.  Tabtok  Csumdeb  CHTtomBirTTi 
T.  HcBO  CHtrmut  Ghvoexkbitttz  IB  W.  R.,  47S 

&  . and  ■.   0B—Applieatiim 

that  apptllant  it  required  to  give  teenrity — Order 
dirteting  appellant  to  Aoto  BamMe—Abtence  of 
torn— el  to  Ktpport  applieatio* — Diemieeal  of  ap- 
plication— Applitationio reetore  cote  to  regiita — 
Civil  Proeednre  Code,  t.  B47.~-A  petition  was  made 
under  i.  G49  of  the  Civil  Ptocedtire  Code,  pnying 
that  au  appellant  might  be  required  to  give  aecnrity 
for  the  nwti  of  the  appeal.  The  ground  upon 
which  the  petition  was  baaed  was  that  the  •ppcllanl 
was  not  pecuniarily  in  a  position  to  pay  the  coata  of 
the  appeal  if  it  ibould  be  dimutsed.  An  order  was 
passed  (Erectiug  the  appellant  to  show  cause  why  the 
prayer  of  the  petitioner  should  not  begranted.  When 
the  petition  came  on  for  heariog,  no  one  appeared  to 
support  it  or  to  show  cause  against  it,  and  it  was 
accordingly  rejected.  An  applicstion  was  lubse- 
qaently  made  on  behalf  of  the  petitioner  prating  that 
the  caae  might  be  restored  to  the  register  on  the 
ground  that  counsel  for  the  petitioner  was  absent  on 
the  occBUon  of  the  hearing  for  fifteoi  minutes  only, 
and  that,  as  no  one  on  behalf  of  the  appellant  had 
appeared  to  show  cause,  the  petition  ahould  have  been 

E anted,  and  the  absence  of  petitioner's  counsel  was 
material.  Seld  that  the  matter  was  dealt  with 
by  *-  96  of  the  Ciril  Procedure  Code,  and  that  ■.  647 
of  tba  Code,   preacribing'  that   the  procednrc  Uid 


CIVIL  PBOCXDimB  CODB,  ACn?  XIT 

or  1882  (AOT  X.  OF  18/7)  -continued. 
down  for  suite  should  be  followed  ai  far  as  it  could 
be  niade  appUcable  in  proceedings  other  than  suits, 
made  s.  89  the  rule  by  which  the  Coart  wm  to  be 
guided.  Seld  also  that,  although  no  general  rule 
oould  be  lud  down  that  the  absence  of  counsel,  when 
a  case  haa  beoi  called  on,  shonld  be  treated  as  by 
itself  a  safflcieut  reason  for  restoring  to  the  register 
either  a  r^;alar  salt,  or  on  appeal,  or  a  miscellaneous 
application,  but  each  caae  of  the  kind  must  be  dealt 
with  according  to  its  own  p«rticnlar  circa  nutances, 
in  the  present  casei  taking  the  drcunutauces  into 
eonaJdention,  an  abaenco  of  oounacl  fur  fifteen 
minutea  was  not  enough  to  preclude  the  Court  from 
restoring  the  petition  to  the  regiiter.  Lackui 
CaAHD  c,  OuTTO  Bai         .    L  Ii.  K,  7  AIL,  642 

B.98A. 


1.  B,100—Froeed»retn^re  plaintitF 

appeare  hnt  defendant  doet  not— Searing  ex- 
parti' — When  the  plaintifl  in  a  suit  appears  at  the 
hearing  and  the  d^endant  does  not  appear,  the  pro- 
per procedure  to  follow  is  that  preacribod  by  s.  100 
of  Act  X  of  1877,  whether  the  defendant  has  been 
snmmonod  only  to  appear  and  answer  the  claim,  or 
has  in  addition  been  summoned  to  attend  and  give 
evidmce.  It  is  not  necenary,  before  proceeding  to 
hear  and  determine  a  salt  ex-part*  under  a.  100, 
that  all  the  process  prescribed  by  law  for  compelling 
the  attendance  of  the  defendant  as  witness  shonld 
bo  eibanated.  It  ia  anfficient  that  due  service  of 
the  summons  upon  the  defendant  is  proved.  If 
■neb  proof  is  not  given,  the  cunrseB  to  be  adopted  are 
one  or  other  of  those  maitioned  in  els.  {b)  and  (o) 
of  s.  100,  according  to  the  drcumstances  of  the  case. 
Taxuoz  Natb  Muluok  v.  Jbaiut  Nosta 

[I.  Ik  B„  E  Calo.,  868 


notiet  ef  applieaiion — Second  applicaiion 
jor  ttene  of  notice— Practice— FroeeA^re^^iTil 
Procodmre  Cade,  18S2,  t.  607—Cotte.—A  suit  having 
been  ^missed  for  plaintiff's  default,  he  applied  for 
the  restoration  of  the  suit  to  the  file,  and  ■  notice 
was  issued  to  the  defendant  to  show  cause  why  the 
suit  abonld  not  be  restored,  ^le  notice  was  retomed 
unserved  owing  to  plaintiff's  neglect  to  point  out  ,the 
defendant  to  the  serving  officer.  The  pluntiff 
having  applied  for  a  foeab  notice  the  Subordinate 
Jndge  rejected  the  application.  Seld  that  the 
Subordinate  Judge  had  no  powm  to  reject  the  plaln- 
tifTs  application  for  a  frMh  notice.  8,  100  of  the 
Civil  Procedure  Code  (Act  XIT  of  186S),  which  by 
s.  647  is  made  applicable  to  such  a  proceeding,  only 
enabled  bim  to  order  a  fresh  notice  to  issue,  snd,  if 
he  thought  proper,  to  order  plaintiff  to  pay  the 
costs  oDcasioned  by  Um  neceasary  postponement. 
Lallcbsai  Beajsuk  v.  Bai  HASAiiaAVBi 

[L  Ih  R.  16  SoDL.  69 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


{    1124) 


ClVn,  PEOCEDUBB  CODB,  ACT  XIV 
OP  1883  (ACT  X  OF  lafny-ooniiinud. 
8.  — — - — -  B.  100,  para.  3,  and  ■.  101 

(18B9,  S.  Ill)— JTon-oppeoraM*  of  dtftndant— 
Adjour»ed  haaring — Coitt.—A  cue  hod  been 
placed  on  the  undefended  board  in  coniequaice  of 
tbe  non-appeoniDce  of  the  defead&nti  and  UieheariDa 
bad  be«n  adjourned  at  the  iiutance  of  the  plaintiff 
to  a  mbaeqaent  da;.  On  that  day  the  dafendant 
appealed,  and  it  wai  contended  that  he  conld  Dot 
be  heard  nntal  he  had  ahoim  good  cmom  tor  hii 
prerioni  non-appearaace.  or  at  least  that  the  Court 
wonld  put  him  on  tami.  The  Conrt  held  that  the 
defenduit  vu  entitled  to  appear  u  a  right,  and  an 
application  that  he  ihonld  pay  the  coeta  of  a  poat- 
Ponement  via  refnnd.  The  oosU  were  orda«d  to 
he  coata  in  the  caoae.  Nbwtoh  v.  KrBHEBDBon 
18  B.  L.  B..  Ajh,  18 

4. a.  100,  para.  8  (ISfiO.  a.  118)— 

.^i^'tmrMMMt  Jor  itft»d<ntt  to  produe*  «c((fe>« 
wiere  J*  apptari,  altkimgk  propar  notice  not  given. 
— Where,  if  defendant  had  not  appeared,  the  Court 
would  hare  been  bonnd,  nnder  g.  118,  Act  VIII  of 
18G9,  to  adjonm  the  hearing  to  a  fntara  day  on  the 
gtonnd  that  aofflcient  time  hadnitb-en  given  to  him 
to  appear  and  anaver  to  (he  anit,  it  was  held  (hat  hia 
appearing  ooght  not  to  pnt  him  in  a  wone  position, 
and  that  it  was  a  reasonable  request  made  on  his  be- 
half by  hia  vakU  that  time  ahonld  be  piven  to  him 
to  produce  luch  evidence  as  he  could  m  support  of 
hia  case*    Abi>ooi<  Kcmkh  r.  Awlad 

CL8W.B.,141 
.■•lOB. 

See  APFBU— DSf  AITLT  IS  AppBAbAKCB. 

[L  I..  B^  6  AU^  80 
I.  L.  B.,  aO  BoBL,  786 
sa.  loa,  108  (1868,  a.  U4). 

Set  Asnui—Daixn/r  ih  AsrtAUsm. 

[L  x<-  B..  8  AIL,  sea 

I.  lb  B^  8  AIL,  437 

L DtamlsBal    of    former 

BOit  tor  default.— The  pluntiir  bongbt  from  L 
an  estate  which  Z  had  purchaaed  from  O,  Z  mod 
O  for  confliroation  of  pnsscadon,  and  that  suit  was 
diami«ed  for  default.  The  plaintilFe  purchase  was 
made  pending  that  niit.  In  a  luit  for  poneuion  on 
the  allegation  of  diapowearion, — Held  tb^t  the  plain- 
tiff's snit  was  not,  nnder  a.  114  of  Act  Till  of 
16G8,  barred  b;  (he  former  deciuon  ngunst  L.  Ka- 
HABOt  PSAUS  V.  Lau  Bah 

[S  B.  li.  B.,  837  note  :  U  W.  B,  108 

&  First  T»M-«»ig  of  anit— 

Ntm-appearance — Civil  Frveedwt  Code,  1859, 
,,.  110,  111,  and  114.SttHble—S.  114  as  welt  m 
SB.  110  and  111  of  the  Code  have  reference  only  to 
the  Snt  hearing  of  (ho  suit,  which  may  be  either  on 
the  day  named  in  the  summona  or  on  a  sabaeqnent 
day  to  which  each  hearing  may  have  been  adjonmed. 
Coiui^AKiuii  V.  BnHeAswAKT  Iixkqak 

[41bd,,6e 

8,  Abandonment  of  priv 

oeedlnga  vindsr  a.  369,  Act  Vm  of  1869,-. 
The  abaDjloument  of  proceedings  (aim  nnder  t.  26Q, 


CmZ.  FBOCKDUBB  CODIL  A(?S  XI7 

OF  18^  (ACT  X  OF  lB77>-<»>«(iMis.f. 
CSvil  Frocednre  Code,  1859,  doea  not  amount  to  ^a- 
miasal  in  debnJt  nnder  a.  114,  and  is  no  bar  to  pUn- 
tiff*!  bringing  a  {reihsnit.    Futtbh  Au«,  Evbebx 

Am low.  B.,  61 

4.    Cue  in  exeoatlon  of 

decree.— The  jndgment-debtora  havii^  appeared  and 
raised  objections  to  the  eiecntion  of  a  decree,  the 
Court  after  investigation  proceeded  to  pasa  judgmmit 
in  (he  absence  of  the  decree-holder.  Seld  that  the 
action  of  the  Court  wa«  taken  nnder  a.  114,  Code  of 
Civil  Frooednre,  and  that  the  decree-holder  bad  no 
right  of  appeal,  bnt  if  aggrieved  might  apply  for  a  te- 
hearing,     Kalbb   Ksibio  TaAxooa  c.   MAHoiiaD 

KUAS 1SW.B.,4SS 

B.  ~ — - — —. — ■  ■  '  -  DIamlmal  fbr  default 
— Parig  iiUereited  routed  reli^. — S  sned  to  estab- 
lish his  clum  to  certain  property,  as  (he  next  heir  of 
its  former  owner,  on  the  dei^  at  whose  giand-mtAher 
the  property  had  beoi  token  prwnrnslnn  of  by  detm- 
dant,P,  and  obtained  a  decree.  Upon  thiaP  appealed, 
and  while  the  case  was  under  ap[«al,  Stoldbia  rights 
to  S,  who  on  application  to  the  Court  was  made  a 
party  to  the  snit.  The  case  was  then  remanded  for 
further  enquiry  to  the  first  Court,  which  dianussed 
the  claim  on  account  of  deAralt  of  both  plaintiff  and 
defendant,  f  then  applied  for  opportunity  to  iboir 
that  he  had  not  beoo  in  default,  but  hii  application 
was  rejected  on  the  gronnd  that  he  was  no  party  to 
the  snit.  He  th«i  appealed,  bnt  the  Judge  also  ruled 
that  he  was  no  party.  Seld  that,  when  thacasewaa 
remanded  for  re-tmM,  some  date  shonld  have  been  fixed 
tor  the  re-haoring,  wUch  would  have  given  the  partita 
oppratai^ty  to  appear  and  take  measnrea  to  carry  csi 
the  snit,  and  that  the  Judge's  decision  must  be  set 
aside,  S  having  been  in  reality  a  party  to  the  si^ 

HAIUSHUH    (^TrOZBKBOTTK     V.     PSOTAB    NABAIK 

Caowimr  .  .  14  W.  B.,  401 


-Ifon-attendan 


or 


plaintiff.— The  dismissal  of  a  suit  for  the  plaintiffa 
non-attendance  is  a  highly  penal  matter,  and  the 
pnniahmrait  ought  not  to  beiumcted  unlets  afteradia- 
tinct  order  to  attend,  and  upon  proof  that  the  plaintiff 
ho*  deliberately  dsoheyedtiieConrt'i  order.  PiAua 
MOBVN  Boas  e.  Hitbibh  CHinniBB  Onoas 

[17  W.  SL,  141 

7.    Order      atrlklns     oflF 

snit. — An  order  made  in  a  (uit  "  number  kharij  or 
stmck  off  "  is  not  a  pasting  of  judgment  ag^nat  the 
phuntiff  by  defanlt  nuder  a.  114,  Act  Till  of  1869, 
preclu^ng  him  from  brii^ug  a  fresh  snit  in  respect 
of  Uie  same  canae  of  action.  KnoOB  Lall  Stvsh  v. 
TooiAiB  Sana    .  .  17  W.  B.,  318 

8.  Suit     Btnusk    off   for 

deli,-alt— Appeal— Cittil  Proeedure  Code,  I8S9, 
It.  114, 119.-— la  a  case  atmck  off  for  default,  if  the 
order  hw  been  properly  made  under  Act  Till  of  1869, 
s.  Ill,  the  remedy  is  by  motion  nnder  i.  119  j  if  im- 
properly made,  it  is  open  to  appeal.  Utuoe  HosiM 
Chowdskas  v.  Pahoh  Cooxab  CnrnTiBB  Cnow- 
SBBZ 31 W.  B^  1S4 

e.  Identity  of  oanaea  of 

action    In    two    »iilta,     uotwlthatandlnc 


lizcdbyGoOt^Ic 


(    iizE  > 


ntOEST  UF  CAiiES. 


(    U26    ) 


CIVTIi  FBOCXDUBII  CODE,  ACT  XIV 

or  188S  (ACT  X  or  ISny-eontin^id. 
dtfl^nnoe  of  relleToIatniBcL — To  &  niit  brooght 
la  1883,  loT  redemption  of  &  moHgage  umde  in  1H6S, 
of  village!  ia  Oudb,  mibseqiieDtl;  inclndcd  in  ibe 
morl^agM^i  talaklid>ri  ettjtie  and  i&nad,  the  defence 
ma  that,  the  nurtgsgor  hsving  bronght  a  lait  in 
1S64  to  redeem,  and  not  liavina;  appeared  at  the  hear- 
ing, in  povm  or  by  pleader,  indgment  wu  paax-d, 
tbe  mortgagee  having  appeared  t«  defend  i^ainst  the 
plaintiff  under  >.  aH  of  Act  VIII  of  1869-.  Seld 
that,  although  the  plaintiff,  «bo  had  clumed  in  the 
priol  mil  the  nnder-proprietary  right  in  lirtoe  of  a 
nib-iettlement,  claimed  In  the  present  mit  the  anpo- 
rior  pToprietar;  right,  the  difference  in  the  mode  of 
relief  claimed  did  not  affect  the  identity  of  the  canie 
of  action,  vhioh  ma  in  both  caaea  the  refnaal  of  the 
right  to  redeem  ;  and  that,  nnder  a.  [114  of  the  Act, 
the  judgment  of  IBM  nt  final.  SnAitKiS  Baesh 
V.  DiiA  Baurzu  X  K  B^  16  Calo.,  433 

{i..B.,ifii.A^ee 

10. DlBmlflBal  of  suit  for 

deflftult— Hi^iNVKoa   ia  eawru    of  aetian— Civil 

Proctdun  Codt,  „,  13, 109, 103 The  diamiinl  of  a 

mit  in  temi  of  a.  lOa,  Civil  Frooedare  Code,  ia  not  in- 
tended to  opaate  inbivonr  of  thedefaidaataaroiyH- 
iJtoafa.  When  read  with  a.  103,  it  predadei  a  fi^h 
anit  in  reapeet  of  the  latiie  eanie  of  adion,  referring, 
irreapectiTely  of  the  defence  or  the  rdief  prayed,  en- 
tirely to  the  gronnds,  or  alleged  mtdia,  on  which  the 
plaintiff  aaki  the  Conrt  to  decide  in  Ma  favonr. 
Brother'B  aooi,  ■■  neareit  agnatea  of  a  deceaied  pro- 
prietor, mad  for  a  decree,  declaring  that  a  gift,  before 
then  nade  by  the  widow  in  favonr  of  her  daughter*! 
aon,  of  tbe  estate  of  her  late  hoihand,  wonld  not  operate 
a^Wttb^right  of  nicceaaionoaber  death.  A  prior 
rait,  before  the  dat«ot  the  gift,  brought  by  two  of  the 
plaintifh  (or  a  declaratory  decree  and  an  injunction 
reatr^ning  the  widow  from  allenatjng  tbe  eame  estate, 
had  b«Mi  diimtMed  under  the  providona  of  n.  103 
uid  lOB  (Act  X  of  1877),  Civil  Fracedore  Code. 
JBtld  that  the  eanaea  of  action  in  the  two  mite  were 
not  identical,  and  the  frnh  rail  waa  not  precluded  by 
a.  108,  the  ^ft  having  afforded  the  new  gronnd  of 
elum,  which  alao  had  rabaeqnently  ariien.  Ceaud 
KOUK  V.  FixtAB  SrasE    .  1  li.  B.,  le  Calo.,  96 

cu  B.,  16 1.  A.,  lee 

11.  ~—  DiflmlaBol  of  suit  for 

nOD-ftppesraiioe  of  p\aiiLtiSlt—Applieatio% 
under  1. 103  to  ut  atidt  order  of  ditmiiia  I  —Appear- 
aiUM,  W'kat  amoantt  lo-—Ex-parle  decree.— Whea 
the  plain  tifTs  rait  came  on  for  hearing,  hia  eonnsel 
applied  for  a  poatponement.  Tbie  application  wa* 
refnaed,  and  the  pIuntifTa  counael,  not  being  further 
iuttroeted,  left  tbe  Court.  The  tuit  waa  thendimdaaed 
for  want  of  proaecntion.  Subteqnently  the  pUntiff 
made  an  applicttScn,  under  i.  lOS  of  the  Civil  Proce- 
dure Code  (Act  XIV  of  1888),  for  an  order  to  aet  the 
diamisal  aaide.  Held,  refniing  the  application,  that 
the  above  circunutanoea  amounted  to  an  appearance 
on  the  part  of  the  pluntiff.  Eaxpiktai  mcxiL  r. 
Jiuutuc  AomwAXUB   L  L.  B.,  38  Calo.,  881 


IS.  Bolt  broaffht  by  next 

fHend  of  mlnar  and  ■trodk  offfi^r  dsQtnlt  of 
sppoanooe — Orou  neglistnet  o»  fhi  part  of  «ej:t 


CIVIL  PBOCEDtlBS  CODE,  ACT  XI7 
or  1883  <ACT  X  or  iaili-oonlin^d. 

frieud — Eitffliek  r%le  of  tam—Laa  of  equitg  and 
good  eomeience — Civil  Procedure  Code,  t.  103, — 
Grow  negligence  on  the  part  of  a  neit  frimd  in  the 
conduct  of  a  auit  brought  on  behalf  of  a  pcreon  under 
dinbility  preventi  the  effect  of  the  bar  contuned  in 
a.  103  of  the  Civil  Procedure  Code  to  the  institution 
of  a  freah  ntit  by  inch  peraon  wlien  the  disability  haa 
ceaaei  Where  a  mit  for  certain  property  waa 
brought  on  behalf  of  two  minora  by  their  next  friend, 
and  owing  to  the  groaa  want  of  care  and  diligence  on 
the  part  of  the  next  friend,  the  auit  waa  atrnck  off 
under  a.  102  for  default  of  appearance, — Seld,  iu  a 
antt  afUrwarda  bronght  by  tbe  aame  plaintiff!  on 
attuning  their  majority,  that  the  Buit  was  not  barred 
by  a  ids  of  the  Code.  The  Eoglinh  rule  of  law  on 
thig  point  aa  being  the  law  of  equity  and  good  cou- 
■dence  waa  appli^  by  the  Court  to  thii  caae,  in  the 
abaence  of  any  statutory  providon.  LULl  ShbO- 
CsuBH  Lai,  c.  BAUNAtrbAii  Doset 

[Z.  L.  B.,  32  Calo.,  S 


— AppearftDoe  of  party— 


1*  --  -       - 

Appearance  bg  pleader  or  recogiuxtd  agent— Ap' 
pear  anee  only  for  pnrpoee  of  applyi^  fir  adjoam' 
ment— Civil  Proeedare  Code  (Act  XIV  of  183aj, 
e.lOO—Frte\dency  Small  Conn  Court  Act  (XVof 
18aa),  I.  aa—Uitmiteal  for  default— Bemedg  of 
plaintiff". — A  auit  and  croaa-toit  between  the  aam* 
partiea  were  on  the  board  of  a  Judge  of  the  Small 
Cause  Court  for  hearing  on  the  23rd  April  1S98. 
On  that  day  A,  the  eounael  who  waa  instructed  for 
the  defendant!  in  the  flnt  suit  and  for  the  plaintiffs 
in  the  second,  was  uoable  to  attend,  and  S,  another 
counsel,  held  bis  brief  and  appeared  on  hii  behalf  and 
appUed  for  two  montha*  adjournment  of  both  auita. 
Tbe  mnnim  of  hirclieuta  waa  then  in  Court.  B  waa 
unable  to  state  what  was  the  defence,  if  any,  to 
tbe  claim  of  the  plaintifb  in  the  first  rait.  The 
adjournment  was  refnsed,  and  S  said  he  withdrew 
from  the  case.  Both  raits  were  then  and  there  di» 
pnsed  of,  the  dum  of  the  plaintiffs  in  the  first  suit 
being  decreed,  the  second  suit  bring  dismissed  fornon- 
app^rance.  On  tbe  7th  Hay  following,  an  applica- 
ticra  was  made  for  a  re-heanng  of  both  sniti.  The 
Conrt,  regarcUng  the  decreea  aa  ea-parte  decree*, 

Cted  a  rule  for  a  new  dial,  which  waa  made  absch 
On  appeal  to  the  Poll  Conrt,  the  matter  wm 
referred  to  t^  High  Court.  Seld  that  undo  the 
circumstance!  the  raits  were  to  be  conaidcred  aa  hav- 
ing been  disposed  of  under  as.  100  and  103  of  theCiril 
Procedure  Code  reapectivdy,  and  that,  whether  ornot 
they,  or  either  of  them,  fell  within  the  cat^ory  of 
contested  raits  as  defined  by  a.  8S  of  the  Presidency 
Small  Cause  Court*  Act,  the  remedy  under  a.  103  a 
the  Civil  Procedure  Code  was  open  to  the  plaintiffs  in 
the  crosMuit.  Where  on  the  day  flied  for  hearing  a 
party  is  present  in  person  merely  for  the  purpose  of 
applying  for  an  adionmment  which  is  refused,  he 
muit  be  taken  to  have  "  appeared"  within  the  mean- 
ing of  Cl»p.  VII  of  the  Civil  Procedure  Code,  The 
party  has  appeared  in  perion.    Tbe  purpose  tot  which 
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CtVIL  PROdLDUBS  CODE,  ACT  XXV 
OF  1888  (ACT  X  OF  IBny^Boniiwd. 

he  sppesred,  or  th«  Rctlon  which  he  took  on  sppev- 
■ncs,  ore  immataiaL  Bat  where  Uiir  put;  ii  kbunt 
ftnd  kn  •pplieatioa  for  adioomment  u  made  on  hia 
hehalf  by  t  plesda  who  hu  no  other  ingtmctioni. 
•nd  whoK  fnnctdoDi  are  at  ui  end  irhcn  the  adjourn- 
ment u  rafaied.  In  tlist  caae  the  party  ha*  not 
appeared  within  the  meaning  of  the  chapter.  Where 
the  plotder  who  sppliea  for  an  a^oomroent  u  accom- 
panied  by  a  recognised  agent  of  the  party,  bnt  the 
Utter  nffitherma^es  any  appUcatioa  nor  does  any  act, 
the  qaeitioD  is  whether  he  intends  to  appear,  and 
in  fact  do«a  appear  far  the  party  in  the  eierciu  of  hia 
powenundera.SS  of  theCivilPmcedareCode.  That 
•ectUNi  ii  merely  permiasive  and  euabliog.  If  the 
recoenized  agent,  althongh  able  to  do  ao,  doe*  not 
think  proper  to  conduct  the  caae  on  behalf  of  hia 
principal,  hia  mere  preaanee  in  Conrt  ii  not  an 
"appearance"  in  the  init.  An  appearance  may  be 
niade  by  a  plsder  or  a  recognixed  agent,  bat  the 
eonenrrence  of  the  pleader  or  agent  ia  essential.  Aa 
a  as  he  ceases  to  intend  to  represent  the  principal. 


the  latter  is  unrepresented.  S.  88  of  the  Preaidoncy 
Small  Cause  Courts  Act  does  not  preclude  a  pluntiS 
whose  lult  has  been  dismissed  for  default  from  apply- 


ing under  a  103  of  the  dril  Procedure  Code  to  have 
the  order  of  disminal  set  aode.  Thare  is  no  inconus- 
tency  between  tha  two  sections.  Apluntdffwhoseauit 
haa  been  dismissed  tor  defanlt  has  two  separate  reme- 
diei  under  different  enactments.  If  he  cliooua  to 
apply  for  a  new  trial  under  a,  8S.  he  mnst  do  so  within 
e^ht  days.  If  be  professes  to  apply  for  an  order 
setting  aaide  tlie  dismissal  under  s.  lOS  of  the  Civil 
Procedure  Code,  he  can  da  so  within  thirty  days 
(Limitation  Act^  XV  of  1877.  sch.  n,  ark  163). 
SOOHBULU  e.  OOOBEKUAS 

[L  !>.  H.,  28  Bom.,  414 


14.- 


-  SiroilsBal  of  the  anlt 


toe   1  , 

OfiloUl  Aamfpi»*~-Imtolv«aeg  Aet  (11^12  Via. 
e.  aij,  t.  r^Wiethar  i.  370  of  the  Ciml  Proeadnrt 
Codt  applitt  to  a  eatt  ie\art  than  ha*  met  been 
•a  computed  baidcntpfey  or  ituolteaey— Civil 
Proced%re  Code,  a.  J02,  103,  167,  870.— 4.  87Q  of 
the  Code  of  Civil  Procedure  does  not  apply  to  a  caae 
-where  there  has  been  only  ao  application  to  declare  the 
plaintiff  to  a  suit  an  insolrent  and  a  resting  order 
made,  bat  the  proceedinga  are  subsequently  annulled, 
and  the  party  is  not  declared  either  a  bankmpt  or  an 
inaolvent ;  ttierefcre  in  such  acase.  where  a  suit  haa 
been  disndased  tor  the  non-appeanuice  of  the  plaintiff 
or  the  official  asrignee  on  the  date  fixed  for  hearing, 
■.  103  c^  the  CSvil  Procedure  Code  applies.  Akuta 
hUi  UoKiMU  v.  Bixsaxi  Dahsi  Dbbi 

CI*  X<.  B.,  37  Calc„  ai7 
4  C.  W.  IT.,  aa4 


IS.  - 


Order    dlamlaaliig    a 

■nit  tot  dofbnlt  of  Appear&noo— Cieij  Froea^ 
dure  Code,  1. 157 — Application /or  retioratvm  of 
titit — What  ootutitutei  a»  "  Appearance." — In  can> 
stming  an  order  alleged  by  one  ude  and  denied  by  the 
other  to  be  an  order  under  a.  102  of  the  Code  of  GtQ 
Procadurf.  the  order  will  he  considered  aa  an  order 
under  s.  ICQ,  If  apart  &om  the  mere  deteriptlon  whiA 


CrVTL  FROUUDUBB  CODB,  ACT?  XTV 

OF  less  (ACT  X  OF  laTtf-eontinued. 
theConrtgiveaof  its  action,  ihd  apart  from  the  actual 
fact  of  tlie  plMntiff'a  appearance  oc  ntm-appearuie^ 
the  real  meaning  and  nbotance  of  the  Conrf  a  action 
is,  that  it  diamiMes  the  suit  on  tha  Tiew,  whetheri^tt 
or  wrong,  that  tiiBplaintifl  appears  and  the  defendant 
does  not  appear,  where,  hia  smt  having  been  dismisaod 
for  default  of  appearance  nnder  a  IM  of  the  Code, 
tlu  pUintilf  applies  for  its  restoration,  Uie  defoutaot 
cannot  oonteat  the  applicatioD  ia  limine  as  one  which 
cannot  be  entertained  at  all  under  a  lOS  by  ahowing 
that  at  the  time  of  the  dismiaaal  there  waa  an  appear- 
ance by  the  plaintiff  in  fact  or  in  law ;  but  as  an  anaam 
to  the  application  on  the  merits,  the  defendant  can 
ruse  the  contention  that  the  plaintiff  was  not  pre- 
vented from  appearing  because  in  fact  he  did  appear. 
It  is  not  an  "appearance"  within  the  meaning  of 
*.  103  of  the  Code  when  the  pluntiff  is  represented 
only  b^  a  pleader  who  is  without  inatmctioas  enab- 
ling hutt  to  proceed  with  the  caae,  and  who  ia 
m^ely  instructed  to  apply  for  an  adjonmmaib 
Shankar  Dat  Date  v.  £adha  Krithua,  I.  Z,  B^ 
aOAll.,19B,ViASooaderlalT.aoorpratad,I.L.  S., 
£3  5am., 414,  approved.  Mahomed  Attemoel^lak 
T.  Alt  Bukth,  5  S.  W.,  74,  Kathi  Parehad  t.  Deei 
Dae,  7  If.  fT.,  77,  and  Ka»aKi  Lai  v.  Aaaiol  Rai. 
I.  L.  B.,  a  All„  SIS,  referred  to.  Lai/fa  Pbabaii 
«.  Nand  £ibkou      .        .  L  Ik  R,  23  AIL,  06 

■,  108  (1868,  la.  U4,  IIB}. 

Bet'Raa  Jddioata — Jui>aKiirn  OS  Pana- 
MnTABi  Ponn  1. 1..  B^  8  Cftlo,  49B 

See  Sisamc  Bkusv  Aot.  g.  9. 

[L  Zi.  B^  4  Had,  SIT 

1.  Suit  by  pnrohaaer  OT 

mortgagod  Iftnd  agftinst  mortgagee  fbr 
redemptloil — S%hieqaeni  tnit  ttji  pmrehater 
offaiitH  te»dor  and  mortgageefor  poneieiow^Camte 
cfaeHoti — In  167&  the  plaintiff  purchased  from  otta 
S  {defendant  No.  1)  the  Und  in  question  in  the  snit, 
which  waa  then  in  the  posaession  of  one  R  (defendant 
No.  8)  as  mortgagee.  B  undertook  to  pay  off  Uie 
mortgage,  but  failed  to  do  so.  In  18S1  the  iJuntiS 
brought  a  snit  for  redemption  against  £.  which  was 
dismissed  for  non-appearance  of  the  plaintiff  under 
a.  102  of  the  Civil  Procedure  Code  (X  of  1877).  He 
sabseqaently  filed  the  prarait  suit  against  S  and  M 
to  recorcr  possession  of  tlie  land.  The  defendant 
beaded  that  the  anit  waa  barred  nnder  the  proviaiona 
of  a.  103  of  the  Civil  Procedure  Code.  Seld  that  the 
cauae  of  action  in  the  two  suits  waa  diflfflent,  and 
that  the  present  snit  ma  not  barred,  BAKoaASDSA 
Jivui  "tain  V.  EhataIi  Hakohed  Oobi 

[I.  I..  B,  10  Bom.,  28 

2. ■ — Bttffloiont  eanae  fer  non- 

appaaranoe  of  plaintiff  vrhen  salt  oaJled  oa 
fbr  bearing — Appliealiott  to  tet  atide  order  of 
ditmittal  made  mader  i.  IOS.~Tbe  pUutiff  duly 
attended  the  Conrt  on  the  day  fiied  for  tbefaearing  Ot 
bia  case,  and  waited  for  some  time,  aa  the  Judge  hap- 
pened to  be  ntting  on  that  day  at  first  in  the  Appeal 
Court.  Believing  that  when  t\ig  Jndae  took  Ids  seat 
in  Ilia  own  Court  a  part-heard  case  would  l>e  pioee«ded 
with  and  woiildticcupyaonwtlme,tiwid^tJSlefttb« 


iizoabyGoo(^Ie 
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CnriL  FBOCHDITRl!  CODBt  ACT  XZV 

OT  ISea  (ACT  X  of  ISTT)— <n>><»M4. 
Coait-boiue  wid  went  to  uiiit  hii  mrphjer,  wliohad 
•oit  for  bim  to  eipUin  •ome  nwtten  connected  iritb 
ft  met«*nti]«  tnnMction.  The  pUntiS  retnrned  to 
theConit  tnmbonthtlf  uLhonr,  utd  f  onnd  that  In  hk 
kbaODce  his  nit  bad  baen  called  on  for  bearino' and 
diimlieed  under  t.  102  of  tbo  CivU  Procedure  Code. 
On  application  under  1. 103  to  eet  aitde  tlM  order  of 
'  dlinunal, — Mtld,  refnamg  tbe  application,  that  the 
ahoTO  circnmatancM  did  not  amotint  In  "  lofflcieDt 
esdut"  tor  hia  noo-appeuinee  when  hia  nit  vai 
called  on  for  bearing.  He  wai  not  taken  nnanrea. 
He  waa  nndar  no  compoldon  to  leave  the  Court,  nor 
waihiaabaencedna  to  any  weighty  canoe.  Heaecep- 
ted  the  riek  of  the  caae  bdng  called  in  bi#  abaance. 
HraiUA  DHmn  t.  Otruic  Rvixar  Vazbib 

[L  Ik  B.,  IS  Bom..  IS 
8.  Adjonmmsnt  for  d». 

fmixAMlt—Dtfamlt  Sy  plaMiff—Ditmnal  of  nUt 
•^-Applieatiim  to  rtitor*  mit — Cieil  Frootdum 
Code,  I.  1S8. — Where  &  nxit  waa  adjourned  on  tbe 
appliea^on  of  the  defeDdant^  and  on  tbe  day  to  which 
tbe  caae  waa  sdjoimed  the  jduntiS  waa  abaeot  and  thS' 
•nit  waa  iliiiiiiwul  tor  de&nlt  bj  an  order  pnrporting; 
to  be  paned  nndw  a.  168  of  tbe  Co^  of  Gril  Pnce- 
dnre,  16ii,— Said  that  i.  163  wu  not  applicable  to 
the  eircoiDitanoeii  and  that  tbe  plaintiff  wu  entitled 
to  apply  nnda  a.  103  to  bare  the  diwnJaaal  aet  aaide. 
Thhkata  Saiuta  Axti&u)  t.  AscicnEOHDi  Eur- 
ftAXA  StTjmu    .         .        .  I.  lb  B.,  7  ICatL.  41 

■.  108  (1860,  a.  118). 

Btt    Cus>    irasiB   Afpxu^— Bx-Fisii 

Cabu. 
A*  CAan  inn>BK  laxatxioti  Aor,  1877, 
UT.   iM  (1871,  un.  1C7]  Aoi  Vin 
or  ISGO,  a  119).  , 

1 Ooaeain  ^ipMO.— S.  118, 

Act  VIII  of  ISGO.  m  not  api^  to  CMea  in  appeal. 
AxoBTKODi  Casb  1  ind.  Jnr.,  O.  &,  86 

Bav  Lal  Chowhskt  g.  Bubvabbb  Jab 

[W.  B.,  1664,  KU.,  ai 
Okda  Bnn  «.  Aoowsn  Baaa  .  7  W.  B^  436 
-  A  party  to  a  rait 


Bnt  M«  CsmATPA  Cxim  g.  ITaiiasaja  PojiAi 

[eMikL.1 

8. Snita  fcr  rent— Jeao. 

Aet  nil  of  1889,  t.  B4.—S.  119  o(  tbe  Ci*il  Pro- 
eednrs  Code  (Act  VIII  of  ISSO)  wai  made  applicable 
to  rent  Buiti  under  Bengal  Aet  VIII  of  1360  by  tbe 
proTinoni  of  a.  84  of  the  latter  Act     D&AbaXati 

QlTFTU  v.  TAX&AOSABAir  Siv 

[7BlI..B^207:16W.B^1T 

-  Deoma  nndsr  ■.   148, 


UIVIL  FBOCEDUBE  CODE!,  ACT  XXT 

OP  1882  (ACT  X  OF  iSfny-coniinuod. 
paaeednndffi  a  14S  of  the  eame  Act.     CouALAiub 
e.  RAiuaAwitY  Itbhaar  4  Mad.,  66 

S_ V&Udlty  of  attoalunBiit. 

— "the  effect  of  granting  an  application  nuder  b.  lid 
of  Aet  VIU  of  1S69  ia  to  declare  that  there  bat  not 
been  yet  a  valid  decree  in  tbe  rait,  and  thereby  any 
attacbmait  that  haa  vKaeA  in  execution  of  tbe  decree 
which  haa  been  aet  aside  beoomea  invalid.  Lala 
Jasax  Naraiait  e.  TcLaiKAK 

[1 B.  li.  B^  A.  C 17 

6. Kfifeot  of  order  tiiider 

s.  101  against  ft  defendant  and  not  appaaled 
firom  on  Ma  right  to  apply  to  set  aatde 
ex-parts  deoree.—Tbe  fact  that  an  order  under 
a  101  haa  been  made  agunrt  a  defendant  aud  bai  not 
been  applied  againat  ii  no  objection  to  an  application 
being  'made  by   him  under  t.  lOS.    SAHE^sALiiraA 

MlTllAJiI  a.  BAtXABABHAFACI  MUDALI 

[L  II  B.,  21  Mad.,  834 
7,  Ex-pftrts  deoreo— SadV 

faeliOK  of  tht  doem—Applicalion  by  defendant 
to  nt  a*id»  dtent  after  lati^faetion  of  dttrtt. — 
The  bet  that  an  tx-parU  decree  had  beai  Atiafied 


dure  Code.  Zbkdoolui  Naitiilal  e.  Eibhobtlaii 
Mkhtbhai  L  Ii.  B^  38  Bom.,  718 

8.   Qroond    for    aettlaa 

Ulda  Aaeena—Froptrty  wrongly  attaaked.—lti 
an  application  to  have  an  tx-parie  decree  get  aude, 
a  jndgmeut^ebtor  ia  entitled  to  eay  tbe  property 
attached  ii  not  hia  Sookb  Mona  DosaBi  o.  Nra- 
KOODA  DOIBBl  .     16  W.  B.,  310 

See  Basha  BaBom  Csowhsbt  r.  DBanxBirxBB 
IXwBiB  .    B.  Ii.  B..  Basf.  VoL,  047 

SaiB  CanmxR  Bbadoobi  b.  Litxsbe  Dbbu 
Chowsbxaix  e  W.  B..  Mia.,  61 

Bat  he  muat  prove  the  allegation.  Kalbb  Fbosad 
V.  Diaumn  Chattbimbb  .    26  W.  B,,  78 

in  which  caae  tbe  proof  waa  beld  to  be  inanfficient. 


wAtieatjMrn 


(ion,— Wbare  a  party  appliea,  under  a,  119,  Code  of 
Civil  Procedure,  to  have  an  ex-partt  decree  aet  a^dei 
on  the  allegation  that  the  decree  wai  obtained  npon  a 
petition  of  oonfcaaioa  of  jndgmoit  put  in  by  a  peraoa 
frandulenUy  employed  to  peraonate  Iiim,  tbe  Court  la 
bound  to  enquire  uto  the  trath  of  the  all^ation,  an^ 
if  it  be  eaUbllibed,  the  decree  may  be  tet  aside. 
KoBOOVAKona  Dabbbb  v.  Nobd  Kibkobe  Sbih 

[6  W.  B.,  MU,  88 

10.  Sx-partt  dtoTM 

— Setting  atide  ti-part»  deoree  on  eomdituM  of 
fhtdimg  tretj). — An  ex-parte  decree  was  aet  a^e  on 

condition  that  the  defendant  should  find  a  aorety,  who 
would  be  reaponsible  for  any  amount  tbat  migbt  be 
fonnd  due  from  the  defendut  by  any  decree  to  be 
tnbaequmtly  made  in  tbe  anit.  Ileld  that,  under 
a.  108  of  the  Code  of  Ctvil  Procedure,  a  Court  haa 
juris^ction  to  set  aside  an  ex-parte  decree  on  those 
terma.    SOBAtim  Sbaba  d.  Dibo  Nate  Skaha 

[L  L.  B.,  36  Gale,  838 
8  C.  W.  IT.,  388 
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DIOBIST  OT  CASKS. 


CTVIL  PEOCEDITBII  CODE,  ACT  XIV 
OP  1882  (ACT  X  OP  1877)— cob (iiwed. 
11.    Appearance— ^ippeof^ 

ance  Jy  pleader — JSx-parte  decino». — An  sppearance 
in  iierton  or  by  plenJer,  without  putting  in  anj 
angwer  or  written  ststement,  i>  ui  kppear&nce  wlthia 
tho  mfaning  of  a.  119  of  Act  VIII  of  1B69,  and  the 
judgment  prononoced  theraifter  U  not  «i  ex-parte 
judgment,  and  therebiro  aa  appeal  wiR  lie.  Go 
IiUOKBCB  V.  BlBBOMATS  Qrbbbb  .    UftrfllL,  89 

JiHXEi  Bam  Dobb  «.  CsnVD^txwm  Dbbu 

t?  W.  B.,  896 

Ifi.  ApptaranM    4y 

pleader — Sx-parte  hearing. — Seld  tlut  the  hearing 
of  a  mit  in  which  a  pleadet  mi  dnlj  appointed  on 
behalf  of  the  defendant,  but  not  uutrncted  to  answer, 
or  initi^oted  not  to  answer  at  all,  waa  an  "  ax^parie 
hearing,"  and  that  no  appeal  lay  from  a  jod^ent 
[Based  in   inch  suit.     BawAOHABYA  bik  Vtaha- 

KAOHASIA  v.   FAKIXAPFA  BIB  AmTAXDAf  PA 

[4  Bom.,  A.  c,  aoe 

IS.  Appearance    iy 

pleader. — Where  a  defendant  appear*  in  person  or  by 
pleader,  the  fact  that  the  defendant  is  not  prepared 
to  put  in  a  written  statement  doea  not  warrant  the 
trial   of   a   mit    en-parts.    Sitabaiadhahi    Niu- 

KAKIHAX  PlLUH  D.   ClTFFA  GAKia&U  BAHIAB  FaIT- 

Tin.u a  Mad,  811 

14.  Appearamie    by 

pleader. — When  a  dniy  antboriied  valdl  of  tba 
defendant  under  a  vakalatnamab  filed  in  Ckinrt  ap- 
pears for  his  cUtart  ou  the  day  flzed,  and  the  case 
oomes  on  for  hearing,  the  decree  paHed  on  inch 
hearing  is  not  an  ex-parte  decree,  even  thonsli  the 

Csder  be  not  sufficiently  imtmoted  to  proceed  with 
ease.     Dhat  BHAaim  «.  Bahebsub  Dctt  Siboh 
[SO  W.  B.,  S3 


16. 


-  Deerre    ex'parte 


— Pleader  retained  (B  tmii,  but  not  inttmcted.  _ 
party  defendant  retained  a  pleader  to  defend  the  niit 
against  him,  and  the  pleader  filed  a  Takalatnamah 
and  did  certiun  acts  for  the  defendant.  However, 
when  the  suit  came  on  for  hnJ*ing,  the  pleader  came 
into  Conrt,  and  stated  that  he  had  no  inatmctioni  and 
ooald'  not  go  on  with  the  case,  practically  that  he  had 
retired  from  the  <*ie.  The  Court  proceeded  with  the 
■nit,  and  made  a  decree  in  &voar  of  the  plaintift. 
Seid  that  thii  decree  was  a  decree  ex-parte  within 
the  meaning  of  s.  lOB  of  the  Code  of  (Hril  Procedure. 
Bhagaan  Dai  t.  Mira,  I.  L.  £.,  19  All.,  35B,  and 
Janardan  JXihey  v.  aamdhone  Singh,  I.  h.  S.,  23 
Caio.,75S,  referred  to.  Zain-ul-Abdin  Khany.Jimad 
Eaia  Khan,  I.  L.  B.,  2  All..  67  :  L.  B..  5  I.  A.,  233. 
diitingnished.  Ssabcab  Dai  DtrsB  c.  Rasba 
EateaNA      .  X.  L.  R.,  SO  AIL,  18S 

16.  — —  BnfBoieiit  oaiue  fbr  non- 
appearance— Abtence  afconniel  or  atlomeg. — On 
an  application  made  under  s.  119  of  Act  VlII  of 
1859  to  set  aude  a  judgment  by  de&ult, — S'eld 
that  the  words  "prevented  by  any  sufficient  cause 
from  appearing  "  monld  be  read  so  ai  to  include  the 
case  of  the  abBence  of  the  plaintiffs  connsel  or  attor- 
ney, when  such  absence  hfi*  been  eansed  by  a  bond' 
fide  mistake.    Under  such  cirenmstanees,  a  Jndguent 


by  default  under  s.  114  was  set  amde  upon  pay- 
ment by  the  attorney  of  the  plaintiff  of  the  costs  of 
the  hearing.    Osiihtaii  Fihanci   CoBCOKATiOir  s. 

MBBOAinilK  CBXDIT  AMD  FlKATCS  CoaPOBATlCX 

[3  Bom.,  asa :  Sod  Bd.,  987 
U. AbBCnoe  of  pleader. — 

Where,  in  the  abseoce  of  a  plaintiff's  pleader,  the  caas 
wu  deluded,  it  was  held  to  have  been  decided  ex- 
parla,  and  bis  proper  course  was  held  to  be  aa 
application  for  review,  not  a  4>ecial  appni.  Biuoz 
(iaBiKD  SiBcAB  e.  Basha  Behosi  MnsBB 

[10  W.  B,  84B 

18.  VUintc  written  rtate- 

ment — Ex-parle  eae*. — Where  a  defendant  enterpd 
appcaranoe  and  filed  a  written  statement,  the  case  can- 
not be  ex-parte,  thongh  the  defendant  doea  not 
appear  in  peiaon  at  (he  hearing  ;  and  the  detaidaaf  ■ 
viMl  U  entiUed  to  croM-eiamine  the  plwntifl'a 
witnesses.    Fakaxtab  v.  Jazxisam  Bbokaih 

[UW.B.,5 

IS.     Written   Btatement, 

Tender  of — Xx-parie  decree — Appeal — Appear- 
ance g/  d^endatU. — The  Court  A  first  instance 
refused  to  receive  the  defendanf  s  written  statemait 
because  it  had  been  tendered  after  the  <ky  eo 
which  the  Conrt  bad  ordered  it  to  tie  filed,  and  the 
deUy  had  not  beoi  wlnsfactorily  cnphuned.  The 
Court,  howerer,  framed  (he  inuai  in  the  pnaoice  of 
the  defandanfs  pluder,  who  was  also  allowed  to 
crDS»«iamine  the  pUindlTs  witnesses.  The  CooH 
made  a  decree  in  favour  of  the  plaintiff.  In  appeal, 
the  District  Jndge  held  that  the  decree  of  the  first 
Court  was  ex-partc  under  «.  119  of  the  Civil  Pro- 
cedure Code,  and  tliat,  therefore,  no  »pp«l  lay.  Said 
by  the  High  Court,  in  special  appeal,  that  the  decsee 
of  the  first  Court  was  not  ex-parte  under  the  dreum- 
stancea.  Bassata  Bin  Hakjcapa  e.  Pasapa  bi* 
Sbitata        .        .        .      L  Ii.  B.,  1  BoDL,  ai7 

20l  ITon-appearanea     at 

adjourned  hearing,  after  former  appearanee 


from  a  judgment  paned  ex-parte  against  a  defen- 
dant who  hsa  not  appeared "  mnat  be  nndcrstood  to 
appl  V  to  the  case  of  a  defendant  who  has  not  appeared 
at  all,  and  not  to  the  case  of  a  defoidtat  who,  bartng 
once  appeared,  fall*  to  appear  on  a  sabseqtunt  day  (o 
which  the  hearing  of  the  canse  has  bem  adjonnud. 
ZAiH-iTL-Aavix  Eeak  v.  Ashas  Baju  Kmax 

[L  I..  B^  SAIL,  67:  Ik  B.,  B  I.  A..  S88 
EaiiBb  Chubit  Dvn  c  Hodhoo  Soodux  Oeosb 
[6  W.  B.,  86 

91. Ex-parte  dceret — 

D^endant  not  appearing  at  an  adjourned  hearing — 
Act  VIII  of  18B9,  w.  119  and  14?~Civil  Procedmrt 
Code,  1882,  /»,  JOS  and  167,-8.  108  of  the  Code 
of  CirU  Frocednre  (Act  XIV  of  1882)  applies  to 
every  case  in  which  a  decree  is  passed  ex-parte 
agtungt  a  defendant  dther  onder  s.  100  by  reason  of  his 
oon-apptaraace  at  the  first  hearing,  or  nnder  s.  IfiT  by 
reason  of  his  non-appearance  at  an  adjourned  hearing 
Zain-nl-Abdin    Khan    v.     Ahtnad    Maia    Khan 
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CIVIL  FBOCBDimB  OOBB,  ACT  XIV 

OP  188S  (ACT  X  OF  1S77)— eM^iMurf. 
I.  L.  B.,  a  All.,  67:  L.  £.,  S  I.  A.,  338,  dutin- 
gaiihed.      8ital  Mari  Bantryee  t.  Etera  Lai  Chat' 
Urjet,  I.  L.  R.,  3!  Cale.,  369,  oTarmled.    Jokab- 

DAX  DOBBT  v.  BAMSHOm  BUTSH 

[LX^B.,a8Cala,788 

S8. Prtiidevcg  Court 

ijf   Small    Camtu — Adjottrntd    hearing — Ex'parit 

deeree^Ciml  Procedure  Code,  1. 167 A  defen^at 

b  entitled  to  arul  himMlf  of  i.  lOB  of  the  CivU 
PTocednre  Code  (Act  XIT  of  1S82)  wttve  on  u- 
partt  decce«  ii  pueed  a{;*lDit  tiim  at  aa  adjoanied 
fafarinB.     HnJiuiB  v.  Satui  Pbuji 

[L  I..  B,  SO  BonL,  880 

SS, ■ — — Ea-partt  decree — 

Pretidauy  Small  Catae  Comrt  Jet  (XV  oj 


made  by  the  Code  of  Civil  Frocedare  between  cuei 
d«dded  ei-parU  in  the  abeence  of  one  of  the  putiea 
after  flrft  hckring,  and  cum  dedded  in  the  Bbamce  of 
one  of  th«  partie*  at  aa  adjonnied  healing.  CIuTII 
of  the  Co^  relates  to  the  appcanuce  of  partiet  and 
the  conaeqnence  at  thdr  non-^tpearance  at  flnt  hear- 
ing!, wlineaa  Cb.  XlUt  of  wbidh  i.  IK?  tormB  a 
put,  containi  the  proeedore  for  the  trial  of  a  init 
on  an  adjovrnment  after  the  fint  hearing.  Wliere, 
therefore,  a  defendant  pnt  in  on  appearance  in  the 
Small  Cwue  Court  at  the  flnt  hearing,  and  the  caie 
wai  adjourned  to  a  later  date  for  hearing,  on  nhich 
data  the  raae  wa«  heard  in  hie  abunce  and  a  decree 
^Ten  Bgunit  him, — Seld  that  (uch  a  decree  wai  not 
tnade  e»~parte  k>  a«  to  oiable  the  defendant  to  obttdn 
benefit  off.  108  of  the  Code.hnt  that  hie  only  remedy 
was  nnder  t.  87  of  Act  XT  of  1888.  SntL  Haxi 
%  Hmu  liU  Cbaptbbjbb 

[1. 14.  B..  21  caio,  see 


-    Secival  of  t\... 

iMer  diimiual  mtder  t.  157 — Proviiteial  Snail 
Cam»e  Cottrtt  Act  (IXof  1887J,  i.ir.—WhentmVt. 
haabeen  dInniMwd  nnder  a.  157,  CifU  Procedure  Code, 
■.  108  will  apply  and  the  mit  may  be  revived.  The 
expteaiton  "a  decree  paMsd  ex-parte  in  i.  17  of  the 
Provincial  Small  Canse  Cooiti  Act  mnit  be  read  with 
a  108  of  the  Gvil  Frocednre  Code,  anil  doei  not 
include  caiee  diimi«aed  for  deUnlt.  Silal  Eari 
Batfjea  v.  Eiera  Lai  Chatteiyee,  I.  L.  B„  31  Cale., 
JiS9,  referred  to.  Tontida  Dobev  t-  Bamdhona 
ai^,  I.  L.  B.,  35  Cale.,  738,  fbUowed.  JiwnA 
Bni  V.  Sm  Chahv  Baxatx     .    9  C.  V.  IT.,  BOS 

SB. — — — — Appeal  fivm  ex- 
parte  deerat. —  A  nit  wae  poetponed  an  the  appllca- 
tiiw  of  the  deteodantTi  leader,  b«t  on  hii  applying 
for  fgrUier  adjonmment  at  the  time  fixed  for  hearing, 
tbe  applieation  wa>  refoMd  j  the  Court  tried  the  caw, 
tbe  defendant  not  a]»caring  and  not  bcdas  reprewnted, 
and  gave  a  decree  for  the  plaintiff.  An  appeal  waa 
allowed,  and  the  can  waa  aent  back  tor  re-trial. 
AntntATH  Jba  v.  Bot  DmrKtm  Snma 

9B.I..B^44:l&W.B.,fi08 
9ft. B  e-h  e  ar  ittff 


CIVUi  FBOCEIDintB  CODE,  ACT  XIT 
OP  1869  (ACT  X  OF  iSfriy-eontimied. 

parte  decree  on  the  Gth  July  1673,  of  which  he  took 
out  execution  on  the  tith  Aufpiit.  On  the  11th  of 
November,  the  defendant  applied  for  and  obtained  a 
whearing  under  i.  119,  Act  VIH  of  1868.  On 
the  re-heariog  hie  init  waa  dismiiied  by  both  the 
lower  Courta  on  the  merits.  Seld,  on  a  epacial  ap- 
peal to  the  Hi^  Conrt,  that,  although  e.  119 
provide*  that  an  order  for  n-heaiing  shall  be  final,  it 
ia  final  only  in  the  senie  tlkat  it  is  not  by  itaelt  opva 
to  appeal,  and  that  the  plaiatifF  was  not  precluded  b; 
that  leotioD  from  rainng  the  abjection  that  the  order 
fOT  re-hearing  waa  made  after  the  time  limited  therein, 
and  therefore  onght  to  be  set  aude  aa  made  witjiaut 
jurisdictirai.  Kuvslaxl  Mibsbb  e.  Toehdit  Miasn 
[I.  I-  B.,  S  Calo..  U4  :  25  W.  R.,  804 


Procedure  Cade,  ti.  J08,  1S7.~A  Hnnaif,  before 
whom  a  suM  was  pen^ng,  fixed,  by  way  of  adjoum- 
mait,  a  partioular  (hte  for  it«  dkpoeal.  Upon  the 
date  10  fixed,  it  waa  necesaary  to  take  evidence  upsn 
iaues  of  tact  wUch  had  previously  been  settled.  The 
pUntifls  appeared  on  that  day.  Hie  defendants 
did  not  appear,  bnt  there  was  in  Court  a  pleader  who 
had  been  instructed  by  the  two  principal  defendant! 
at  the  outset,  and  who  had  filed  his  vakalatnama. 
There  was  notMng  to  show  that  he  had  ever  received 
any  other  iuitmctioiiB  whatever,  either  as  to  tha 
facta  of  the  case  or  the  condnct  of  the  defence,  or  that 
tbe  defendants  had  done  anything  beyond  giving  the 
pleada-  the  Inatructions  above  referred  to.  Under 
these  circamitances,  the  plaJntiffe  gave  their  evidence, 
an4  the  Hnn^  decreed  tbe  claim.  Seld  that,  under 
tha  circutnstancea  stated,  the  defendant's  pleader 
mnat  be  taken  not  to  have  been  in  Court  on  the  date 
fixed  for  the  jmrpoae  of  defending  the  suit  on  behalf 
of  Uie  deteo&nts.  Inasmuch  as,  npon  that  part  of  tha 
case,  hehadnot  bflCDinitmctedi  that  it  was  thavfive 
a  f^  inf ereoce  that  the  defendants  cBd  not  appear, 
and  the  case  was  disposed  of  undtr  a  1G7  of  the  Civil 
Procedure  Code;  and  that,  nnder  thtme  drcamstauces, 
the  provisions  of  s.  108  were  applicable,  and  the 
decree  was  an  ex-part*  decl^n,  which  it  was  open 
to  the  Hnnnf  to  reconiidcr.  Bira  Dai  v.  Hira 
Lai,  I.  L.  B.,  7  All.,  638,  followed.  BAnrABii, 
Bak  o.  Bakuhab  Blif      .    L  Ii.  B.,  8  AH,  140 

S8. Ex-parte  dteree — 

"Appearance,"  TTiat  e/metilutei—CiTil  Procedure 
Co^,  1.  KM.— A  summons  was  issued  tb  a  defendant  in 
a  civil  suit.  The  serving  officer,  being  unable  to  find 
either  the  defendant  or  any  person  empowered  to 
accept  service  for  him  at  the  address  given,  affixed  a 
copy  of  tbe  summons  to  the  outer  door  of  tbe 
dt^mdant's  house,  and  returned  the  original  to 
Court.  On  the  day  notified  in  the  summons,  the 
ease  was  called  on,  and,  npon  its  b^g  called  on, 
a  pleader  presented  himself  in  Court  with  a  power-of- 
attoraey,  executed  not  by  the  defendant  himself, 
but  by  a  third  person  on  his  behalf,  and  stated  that 
the  defendant  iMd  no  notiee  of  the  time  fixed  for  the 
hearing  of  Uie  case,  and  prayed  for  an  ad joonunent  to 
a  date  npon  which  a  proper  answer  to  the  claim  could 
be  filed.    Tha  applLation  was  refused,  bnt  the  caas 
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CTVZIi  E^OCEDITRB  CODX,  ACT  XIT 
OF  1883  (ACT  X  OF  imTy-eoMinued. 

wu  adjoorned  to  (lie  d»;  following.  *0a  tbtX  date, 
DO  oDe  sppf&rcd  for  the  defendant,  uid  a  decree  wu 
puwd  sgwntt  him.  Stld  that  (here  wu  no  appear- 
■ncB  on  behalf  of  the  defendant  viduo  (he  meaning 
of  «.  100  of  the  Coda  of  Civil  Procedure,  and  that  the 
decree  passed  on  the  adjonmi^d  date  wm  therefore  an 
ix-parte  decreo.  Bira  Dai  v.  Mira  Lai,  I.  L.  S., 
?  All.,  53S,  and  Sam  Tahal  Sam  t.  Bamethar 
Sam,  I.  L.  S.,  8  AlU  1^,  referred  to.  Fatal 
Altmad  v.  SaAadw  Simgh,  H^takly  Nolet,  All. 
(1893 J,  25,  Gamga  I}a4t  t.  Indamuat,  Wttkly  Soft; 
(1893J.  a08.  and  Zaiii^-Abdin  Kkan  t.  Aimed 
Sata  Zaa%  I.  L.  B.,  2  AIL,  67  .-  L.  S.,  B  I.  A.,  333. 
distinKoiihed.  Chaodhsi  Baj  Kttkab  v.  Jcoaj. 
KtSHOu  .     L  I..  B.,  18  AtU  941 

-  A1)fl»noeofdeftiidaiit 


on  adjourned  heuing — Non-apptarai 
S.  119,  Act  Till  of  1869,  doM  not  apply  to  a 
defendant  who  i»  only  abfent  on  an  adjoamed  hear- 
ing. It  relatet  only  to  one  who  baa  never  appeared. 
OoucBANs  Qoswiia  r.  Kaqhu  Hihdai 

p  B.  !•.  B..  Ap.,  lai:  IS  W.  B.,  lee 


80.  - 


■'  XTon-sppearfiiice      of 


dftfendant  ftflsr  filing  written  atatemont^ 
A  defendent  filed  a  written  itateioent  in  a  anit, 
and,  when  (he  caae  wu  called  on  for  final  diapoaal,  an 
apgjicatioo  was  made  by  couned  on  hii  behalf  for  an 
adjonrnment  J  but  the  appliation  nae  refaied,  and 
DO  one  appouing  for  him,  the  case  was  proceeded 
with,  and  a  jud^fnt  «aa  obtained  by  the  plain(iff. 
The  defendant  afterwards  applied  for  an  order  *e((in8 
ande  the  judgment  on  the  gronnd  (tut  he 


Twted  from  appeari 


F   when  the  mit   was   called 


Slid  (hB(Yhe  application  was  iri(hin  •.  119  of 
Act  VIll  of  1869,  and  the  Court  had  no  power  in 
granting  the  order  to  impoae  t«rmi  ai  imder  a.  111. 
Abkibibtbatos  Oebbul  or  Bbrqai  u,  Lali 
Dtauu  Doss  6  B,  Ii.  B^  688 

JtOTiJ.  MiSTKaa  d.  Kvtoob  Caiw 

CLI>.B.,4Calo.,818:  8aZi.B.,48a 


81.  - 


-  Se&altinappearaiMM 

aner  odJonnunent^The  parties  to  a  snit 
appeared  on  the  day  fixed  for  the  Snt  hearing;.  On 
the  application  of  defendant's  vakil,  the  hesuing 
of  the  suit  was  adjonmed  in  order  to  enable  (hem  to 
obtain  certain  docamenta  from  the  Collector's  office, 
and  afterwards  pnt  in  written  statement*.  This  they 
fkiled  to  do  on  the  day  to  which  the  hearing  was 
adjourned,  and  wben  the  suit  came  on  for  final  bor- 
ing, they  were  still  in  deftralt,  and  also  failed  to 
appear  in  person  or  by  vakil.  A  deoree  was  ^ven 
for  the  plamtiJf.  Sild  that  the  decree  of  the  origiinal 
Conrt  was  not  an  tx-partt  decree  under  s.  147  of  the 
Cede  of  Civil  Procedure  for  non-appearance,  bnt  a 
dfcree  under  s.  US,  and  was  therefore  appealable. 
BiiraisiKf  HiTDiLLiaB  v.  Siauraur.  TaABVU'ri 
Oainn>Bii  v.  SixBarrAii  .  .4  Mad.,  964 
-  AbMnoaBt  adjourned 


hearing— PMAtis,?  »  vriUtn  itattment.- 

fnnnal  appcannee  in  Court  with  no  farthn  action 

llMu  the  putting  in  a  written  aUtement  doe*  not 


CIVIL  PROOBDTJRE  CODE,  ACT  XTT 

OF  1883  (ACT  X  OF  lffn)—contimud. 
prevent  a  decision  in  the  absence  of  the  defendant 
from  being  regarded  as  an  ex-partt  deddon  nuder 
the  Civil  Procedure  Code.    Pubtir  Bav  e.  JuruNna 
FiBBEAS  1 H.  W.,  Bd.  1878. 164 

88. FaUnr*  of  deffcndafft  to 

file  sffldavlt  of  dooumentB,  dofbnoe  atnudc 
oat  tn  oonMqaenoe  and  decree  made  ex- 
parte— itpplti? of im  to  itt  atidt  iie  dtertt  uadtr 
t.  108~-Civil  Proetdure  Codt,  1883,  i.  130.~ 
Whore  the  defendants  had  entered  appearance  aod 
filed  (heir  written  statements,  but  thur  defence 
had  t>een  itmck  out  under  ■.  136  of  the  Civil 
Procedure  Code  for  fulure  to  file  their  affidavit 
of  documents  and  the  snit  had  been  placed  in  tha 
undefended  list  of  cases  and  a  dec3'«e  made  therdn, 
and  the  defendants  subsequently  sought  to  set 
aaide  that  decree  nnder  i.  108,  Civil  Procedure 
Code:— JsZii  that  the  wor^ng  of  s.  103,  Civil 
Procedure  Code,  aa  well  a*  its  positaon  in  the  Act, 
shows  that  Its  operation  is  limited  to  decreet  made 
ex-parla  nnder  the  provisions  of  Ch.  VII,  and  doea 
not  govern  other  decrees  made  ea-piait  unless  where 
it  has  been  eitended  to  thoee  decfWi  by  other  provi- 
sions of  the  Code.  Setd,  also,  that  whatevm  may 
he  the  effect  of  the  words  "  and  to  be  placed  in  the 
same  position  as  if  be  had  not  appeared  and  answered  " 
in  s.  1S6,  it  doea  not  intend  to  introduce  into  the 
class  of  caaes  dealt  with  by  s.  108  a  new  class  of 
cases  of  an  entirely  diffoent  character,  and  the  decree 
in  the  snit  was  not  an  tx-partt  Aeene  within  tlu 
meaning  of  a.  108.  Chooutt  Lai  r.  Chaman  LaU, 
I.  L.  R.,  7  Mad.,  189,  Mullint  V.  Sototll,  11  Ck. 
J}.,  787,  referted  ta  AtiamtUla  Joo  v.  Aldml  Atit, 
I.  L.  S.,  9  Calc,  9S3,  distingnished.  ElBEAKU 
AcooxAx  Skwdximbb  v.  Pdiooab  8fn 

P  a  W.  N,  676 

84.  Bz-parta     d  a  a  r  e  e 

agalnat  one  defendant— Jv'^t  le  rfoptn  tka 
tekole  cate^Aet  X  itfl8B9,  r.  S8,~Whsn  a  suit  haa 
been  decreed  agunst  aeveral  defendants,  and  one  of 
them,  who  was  not  preaent  at  the  hearing,  obtains 
a  re-hearing  and  files  a  written  statement  in  wbieb 
for  the  first  time  the  objection  it  taken  that  the  suit 
codld  not  have  been  proceeded  with,  inasmneh  aa 
plaintiff  had  improperly  joined  two  distinct  causes  of 
action  against  two  different  individuals,  the  Conrt  !a 
not  justified  in  re-opeoiog  the  whole  case.  8. 119,  Act 
VIII  of  1BS9,  does  not  con(cmplate  the  setting  adde 
of  that  portion  of  the  decree  in  sueh  a  case  which 
refers  to  the  other  defendanta.  B.  fi8.  Act  X  of  18&9> 
treated  as  an  authority  by  anati^y  in  nch  a  Base ; 
and  s.  119,  Act  VIII  of  1869,  interpreted  Hvbo 
Ebuhho  Das8  r.  HorBBOBuni  BiBoo 

[SW-B^WO 

Stt,  however,  NmAsoreB  DoeaiB  e.  Dnv^iH 
BoBB 90W.B.,a8B 

and    Bbojouth    Situue    Csvokmsbjpctt    «. 
Ardio)  Moibi  I>bbu  Cbowshbadt  7  W.  B.,  997 

80. Bffbot  of  a  deorse  aat 

aside  at  the  inetajice  of  some  only  of  wTWal 
defendants  agalQflt'wIiom  tliedeoreepaMsd  . 
w«s  ex-pute — Jf««*i«;  o/ikt  word*  "  tt«  rfaties." 
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CIVIL  FBOOBDUBX  CODB.  ACT  XIV 

OF  1883  (ACT  X  OT  laniy-eontimMd. 
Jba  woi^  "(be  decTw"  in  ■.  lOB  of  th«  Code  of 
Ctril  PMC«diire  i»Ma  the  whole  dacrso  nude  in  tlie 
■ntt.  Therefore,  Id  »  om  where  n  decree  hu  beeu 
pHied  ti-parit  ftgiinit  Knae  only  of  *everk]  defen- 
dant!, the  effect  of  itibelogiet  wide  on  their  applica- 
tion nnder  *.  lOB  of  (he  Code  of  Civil  Frooednrg  b 
that  the  whole  decree  niade  in  the  nit  ia  act  adde, 
notwithatanding  that  aome  of  the  defendant!  had 
entered  appearanoe  at  the  original  he*ring;  Hi.' 
BOMX9  EUMUKJUkA  V.  ToBnaimfisu  Bm 

[LX<.B..aBCal();,155 

1  a  w.  N.,  es9 

DarAHOTi  Dui  v.  Suat  CainniiB  HonnauK 
n.  Ii.  B.,  SB  C&lc,  176 

1 G  w,  sr,  aee 

BQ, BObotof  Httlng  aside 

«x-iMrta  deoree  &ad  ro^panlns  tlie  OMO — f s- 

fiarJ<  ^ame  aaaiutl  ont  deftndaat — Applieatio*  by 
eo-dtfeitdaiit  to  nt  atidt  deem — Civil  Froetdmrt' 
Codt,  I.  lOe. — Where  a  decree  ia  act  aside  on  the 
applicatdon  of  a  defendant  ag^nit  whom  it  was 
paiaed  ax-parte,  the  caae  is  not  re-opened  aa  uainit  a 
eo-defnidaiit  who  had  appetued  and  defended  the 
nrit    KuTAXC  V.  SnAftAV  Atkabah  Taqs 

[L  L.  B.,  18  Bom.,  148 

87. Bnfflotant    oauva    for 

aon-ftppeAnuuM^JTMfait*. — On  appeal  treaa  the 
rejection  of  an  application  made,  under  a.  IIS  of 
Act  VIII  of  1SG9,  to  Kt  Mide  a  jQdgment  by  debnlt, 
—H*ld  that,  in  order  to  attitfy  the  Court  "that  the 
plaiatilt  waa  presented  by  any  mfflcieot  canie  from 
Appearing."  it  wai  enough  to  show  that  there  had 
been  a  bond  ]Ue  miibake.  which  waa  not  nnreaaan- 
able.  Habs&tku  SaxiEiSAKDAa  e.  VieiOBU 
VoAXOi  AXB  BrauoH  AssocuxioK 

[8  BoiiL,  O.  O,  60 

88l B'oii-appeanmoQ  of  one 

of  MTeral  deTendanta— Sx-t>iiW<  dwrra.— In  a 
caaa  in  which  one  of  man;  defendants,  who  wai  made 
a  party  to  the  niit,  did  not  appear,  and  a  decree 
for  pnwcwioP  wa*  paaaad  without  any  nidi  spedal 
olden  regarding  that  defendant  aa  might  hare  been 
paMed  mder  1. 116,  Act  Till  of  1859,— JeM  that 
noe»-yarf»  judgment  waa  paeaodag^nat  her,  and  ahe 
could  iwt  ra-open  the  niit  nnder  a.  IIS,  Code  of 
aril  Procedure.  SxiBLABimz.DsBU  v.  Taxdth 
Cbubb  CHttoEXBBmr  0  W.  B..  B87 

8S.  Blgbt  of  Pftr^  who 

luta  not  ooma  In  to  tak«  ben«flt  of  ordar 
of  diamlaaol  of  aolt.— A  mit  havbig  been  decreed 
ag^it  a  number  of  defendant*,  lome  of  whom  did 
oot  appear,  one  (5)  of  the  latter  applied  for  a 
nnr  trU  nndo  1. 119,  Act  YIU  of  1869,  and  the  caae 

•  remanded  by  the  Jndge  to  the  Sndder  Ameen. 


On  (he  laat  day  of  the  new  trial,  another  <J0  ef 
the  defendant*,  againil  whom  in^ment  haid  been 
giTCB   Mi-parl«,  tendered  a  writtoi 


wUdi  it  wa*  alleged  that  imnmon*  had  not  been 
duly  aerved  opoo  bo-.  The  rtateaent  wa*  recared, 
and  Uie  mit  waa  diimiaaed  ia  into.  In  appeal,  Qie 
.Prlndpal  Sndder  Ameen  rereraed  that  part  of 
the  decTM  which  related  to  K,  on  the  gnmod  that 


Code.  Held  that  K  wai  properly 
before  the  Sndder  Ameen'e  Court  and  waa  entitled  to 
the  benefit  of  the  order  of  dinniHal,  and  that  the 
Principal  Sndder  Ameen  went  on  too  narrow  a 
gronnd,  and  ihonld  have  tried  the  cate  on  ita  merit*. 
EooBOOvucotsB  Daaii  v.  Suboxisbik  Mookbb- 
m UW.  R,18 


40.  - 


-  Zfibct  at  a  deorea  set 


Ailda  ftt  the  inataiioe  of  some  only  of  sereral 
deffandants  agaiiist  whom  the  decree  waa  ex- 
parte— Da^tm  upheld  on  appeal  by  tht  olktr  de/m- 
danit  by  Btitriel  Court  and  Siffh  CouH.'-Where  a 
decree  had  been  made  by  a  Hnnuf  againit  aeveml 
defendant*,  onlj  two  of  whom  appeared  and  these  two 
appealed  from  the  decree  both  to  the  Subordinate 


appeared  nor  been  partie*  to  the  appeal*,  applied 
to  the  Hnnaif  and  got  the  decree  (ex-paiittt  agunit 
them)  let  aside  altogethtr  and  the  Munuf  made 
an  order  allowing  the  two  defendant*  who  had 
appeared  to  defend  the  init  de  novo  i — It  wa*  held  that 
the  Unnuf  had  no  joriidictioni  o  aet  aside  the 
decree  a*  agUnit  the  two  defendants  who  bad 
appeared)  It  wa*  not  an  tx-parU  decree  as  againit 
them,  nor  waa  it  a  decree  of  the  HnnsFi  Court,  but  of 
a  snperior  Court  8. 108  of  the  Ciril  Procednre  Code 
contemplatea  the  case  of  a  Court  setting  aside  Its 
own  decree,  and  not  that  of  another  and  a  higher 
tribunal  Mahomed  Eapudulla  v.  Tokurenmna 
Bitae,  I.  L.  B.,  25  Cale„  165,  distinguished.  MOKO- 
KOHm  Chowdbkuv  t.  Nasj,  Nakayait  Box 
Csonsaar  4  C  W.  IT..  460 


-  Deorea  obtsinad    on  , 


4L __ 

doonmant  afterwarda  (dleged  to  be  fbrged— 
Sx-parU  deerte.—W  obtained  a  decree  againat  D 
and  other*,  founded  upon  a  lolehnainah  said  to  have 
been  put  in  by  them.  Certain  property  belonging  to 
D  wa*  attached  in  execution,  and  a  notice  of  aale 
proclaimed,  lliereiipon  D  eame  into  Qnirt  alleging 
that  *he  had  never  had  notice  of  the  original  suit, 
and  (hat  tlie  aolebuamah  put  in,  aa  &r  as  she  wa* 
ooaeemedi  was  a  cheat  and  a  forgery,  and  asked  for 
an  enquiry  and  to  be  relieved  bom  the  execution. 
Slid  that  the  decree  was  not  an  ex-partt  decree,  and 
could  not  therefore  be  disturbed  by  a  reaort  to  the 
ITovisfou*  of  B.  119,  Act  vm  of  18G9.  Bsino 
MonuDAiue.  WATaOH&  Co.  .    14W.  B.,  307 

42. InatifBoient  reaaon 


1869.  £d  not  appear  on  (he  day  ixed  for  them  to 
appear  and  antwer.  and,  their  rnsaniii  for  non- 
attendance  not  being  ooniidered  mfflcient,  they  were 
not  allowed  to  appear  in  the  case,— iTeM  that 
the  lower  AppelMe  Cotut  waa  right  In  refniing  to 
hear  an  appeal  from  that  dedBlon.  Jot  PaoEAaH 
Snaa  *.  UniEUj  Bnr&H  .    IS  W.  B.,  S07 


-  Oronnd  for    Htttus 


lizcdbyGoOt^Ic 
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CIVIL  PBOCBDirBJl  CODE,  ACT   XXV 
OF  1888  <ACT  X  OF  ISnt-eontimtd. 

eariier  thui  fifteen  da;«  after  Rorvice  of  procew, 
sod  gwore  that  do  mmmoiiB  h&d  been  nrved  on  him 
in  the  ok  which  led  to  th«  ex-parie  decrM,  and  that 
the  contract  nndsr  which  th«  ckm  had  been  decreed 
againgt  him  had  been  brokeii  b j  the  plalntift  himaelf. 
It  waa  held  that  good  and  anScient  caaaa  was  ihown 
for  delendant'a  pravioni  non-appearance,  and  a 
prifttd  facie  ea*a  had  been  made  ont  to  lead  to  the 
oondiuioa  that  there  had  been  failnre  of  joabice. 
S»ld  that,  ai  thii  evidence  waa  given  in  the  preience 
of  the  mooktean  on  both  ndei,  the  Conif  a  onler  that 
the  caae  ihonld  be  entered  on  the  regiiter  of  caiaa 
waa  a  proper  order  admitting  the  review.  AlfuHD 
HoiBi  Dauu  c.  Akdbs  Soobsck  Uozodiisab 

[18  W.  B.,  987 

-  SttfbndAnt     Bbowlng 


no  ■nfflctent  oanse  for   non-appoar&nce' 

Appearanee  bj/  vakil — Ex-parle  Cot*. — One  oi 
■ereral  defeDdamta  in  a  suit  did  not  enter  appearance 
nntil  nearly  a  month  after  the  date  fixed  for  the 
flnt  hearing,  when  he  applied  by  a  vakU  for  leave 
to  be  heard  in  aniwer,  nnder  the  lait  part  of  i.  Ill, 
Code  of  Civil  Procedure.  In  the  abunce  of  good  and 
mSiuent  canM  for  previon*  non-appearance,  hia 
application  wa*  rejected  and  an  ez'parta  judgment 
given  against  him.  Af(«r  thii  he  applied,  Ht  the 
&ltaDce  of  the  Appellate  Court,  for  a  rc-hearing  on 
the  ground  that  the  mminooa  had  not  been  dol; 
aerved  npon  him.  Thia  application  was  rejected  and 
the  order  of  rejection  waa  npheld  on  appeal.  In 
■pecial  appeal  be  contended  that  tlie  ease  did  not 
bll  within  a.  118,  and  that  he  wai  entitled  to  have 
the  ragnlar  appeal  previously  preferred  determined 
npon  the  reeord  as  it  alood,  notwithiteoding  hia 
prayer  had  been  rejected  aiider  s.  118.  Seld  that 
*  the  mere  hct  of  the  ipecial  appellant  having 
appeared  by  a  vakil  in  the  way  mentioned  above  oonld 
not  he  taken  aa  an  appearance  within  the  meaning  of 
«.  119,  and  was  not  snfflcieat  to  prevent  the  Court 
from  passing  a  jndgment  ta-pari»  ag^nat  him, 
Hasomxd  Hofluor  v.  Mustosdi.  Huq 

[18  W.  B.,  400 

48.  ^ — Canaefbpnon-appaar- 

anoa  at  adjoamed  'baKtint—Appearaiict  at 
Jlrtt  hearing. — Where  a  defendant  was  prevented  by 
the  frand  of  the  pidntiff  from  appearing  on  the  laat 
day  of  heariogi  the  anit  waa  held  to  have  been  decided 
ex-partt,  noMtbitanding  that  the  defendant  had 
been  represented  on  the  first  day  of  he«ring;  and  the 
flnt  Coiut  waa  held  to  have  done  right  in  restoring 
the  case  to  the  file  under  Act  Till  of  1869,  s.  119. 
Dbnoo  Fabozi  r.  Camri  Monxi  Cbowshbt 

[18  W.  B.,  4B7 


46.- 


-  Freventloii  from  ap- 


pearing 1)7  soffletent  oaoae — Ex-parta  dteret 
agaiiut  ntnorj'.-'An  aa-parta  decree  having  been 
granted  in  a  snit  against  A,  personally  and  as 
guar^an  of  ha'  in&nt  sons,  the  infante  sabsequentl; 
applied,  under  s.  119  of  Act  VIII  of  1869,  to  set 
aside  the  decree  on  the  ground  that  the  summons  had 
not  been  duty  served  upon  A,  and  the  application 
was  dWrnissed.    On  appeal  to  the  High  C<i\ut,—Eald 


CIVIL  PBOCBDTTBB  CODB,  AOl'  XIV 
OP  1882  (ACT  X  OF  laflTy-eontiHrntd. 

that,  although,  so  far  a*  the  decrees  made  A  per- 
sonsily  liable,  the  Court  had  no  power  to  intarfere, 
yet.  as  the  infants  were  not  respmrible  for  their  non- 
appearances, it  might  be  said  that  they  had  been 
prevented  by  "  sufficient  cause  from  appearing,"  and 
that  the  deo-ees  might  be  set  aside  under  s.  119  of 
Act  TUI  of  1669  (Act  X  of  1877.  s.  108)  as  against 
them.     Eiaso  FBaaaAS  v.  Hibdok  Nabain 

[8  C.  X^  B^  68 

47. DismiMal  for  defitnlt 

of  proseeution— .^Jteaoe  of  tnilnetiti.—Jha 
plaintiff's  witnesses  not  being  present  on  the  day 
fixed  for  the  hearing  of  the  plaintifTs  suit,  it  waa 
dismissed  fur  defaolt  of  prosecution  nnder  s.  114  of 
the  Code  of  Civil  Procedure,  and  waa  afterwards 
re-admitted  nnder  s.  110.  Seld  that,  the  de&nlt  not 
being  of  the  nature  desoibfld  in  s.  114,  the  anit  waa 
wrongly  dismissed  under  that  sectiDn,  and  for  the 
same  reason  that  the  anit  was  improperly  dismissed 
nnder  that  section,  it  waa  also  improperly  re- 
admitted ouder  •■  119.  Uaxoku)  Azisitooua  «. 
Au  BuEBE  .       6  ST.  W.,  78 


--  DiamlBsal  for  defhult 


49.- 


4  ST.  W.,  10 
-  Dooroe     ox-poirto — 


Death  of  Jodgment-dabtor— Applloation  by 
legal  rapresentatlva  to  havv  tlie  deoree  Mt 
aside. — Seld  that,  where  a  defendant  against 
whom  a  decree  has  been  passed  ex-parta  for  detaolt 
of  appeannee  dies,  his  l^al  representative  is  not 
CMupetent  to  apply  nnder  s.  lOB  ol  the  Code  of  Civil 
Froceinte  for  Ian  order  to  set  the  ex-parta  decree 
aude.    JufKi  FsJuUs  «,  Sdissahi 

[I.  X..  B.,  ai  AIL,  974 

HO. Ppoeodure  on  grant  of 

hbw  trial  of  ex-parte  oaae.— Where  the  lower 
Appellate  Court  admitted  an  application  under  s.  119 
for  re-tiial  of  a  case  which  had  been  dedded  em-part* 
by  the  Honsif,  it  was  held  to  have  done  right  in 
sending  for  the  rooord,  in  order  that  the  case  as  a 
suit  should  be  heard  and  tried  by  the  Appellate  Court ) 
the  object  of  the  law  being  that  a  suit  should  as- 
sume a  complete  form  and  go  to  a  full  trial,  and  not 
he  divided  between  different  Courts.  Kboos  Lau, 
SiBoo  B.  Eadib  Bdk3h  .  16  W.  B.,  481 


Bl.- 


— Bz-parte  decree  paaaed 


on  appeal — Procedure. — JIf  sued  A  and  athtn  oi 
a  bond-debt,  and  obtained  a  decree  against  A  alone. 
He  appealed  to  the  District  Jadge,  who  passed  a  de- 
cree declaring  all  parties  to  be  lianle  j<dntly.  On  the 
deeree-halder  taking  out  execution,  two  of  the  defen- 
dants applied  to  t^  Subordinate  Judge  undtr  Act 


iizoabyGoo(^Ie 
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CrVTL  PROOHDUIIB  COlfcl,  ACTP  XTV 
OF  18ea  <AOT  X  Of  JBTIy-eontimtil. 

VIII  of  1869,  1.  119  i  vid  their  Rpplieation  bring 
tei«cted,  they  applied  to  ihe  J>Utrict  Judge,  wbo 
referred  them  to  tlie  .High  iConrt.  Slid  tW  the 
Saborditute  Judge  bad  no  jnmdiction,  but  the  pro- 
per course  for  tke  putiei  wai  to  apply  to  the  Diitrict 
Jadge  under  i.  119.  ZimnrnnnBM.  Bib«  r. 
UrsBnH  UoHux  Fu  .  32  W.  B.,  B87 

-  "  AimearanM  "  of  da- 


bodant  under  Civil 
•8.  lOOi  101— Sayparte  ifwrM.— The  tint  hemring 
of  a  nit  wu  fixed  for  tbe  12tli  December  1883, 
on  which  d»y  the  detead&Dt  did  not  appeaf,  and 
the  caie  wm  adioumed  to  the  18th  December,  and,  ai 
the  defondant  did  Dot  then  appew,  a  decree  wa« 
paMed  in  faronr  of  the  plaintUt  A.  Takalatoama 
had  been  prerioudy  filed  od  the  defendant'!  part, 
and  he  had  alao  objected  to  an  application  filed  by  the 
plaintBE  for  attachment  of  tJie  defendant* ■  property 
b^ore  jadgmant.  Seld  that  these  acts  on  Uit 
defendant's  part  did  not  conatitnte  an  "  appeuaoce  " 
by  him  irithin  the  ""»"*"  g  of  i.  100  ^  the  Civil 
Procednre  Cods,  irldch  referred  to  mn  appeannce  in 
answer  to  a  lammoni  to  appear  and  answer  the  clum 
on  ■  day  speciflsd,  issaed  nnder  ■.  Si  j  that  the  decree 
wai  therefore  ex'parte  witliin  the  mc^tning  of  s*.  100 
and  106,  and  an  appeal  conseqnnttly  lay  to  the  High 
Court  under  s.  688,  d.  (9),  from  an  order  rejecting 
an  appUcadon  to  set  the  decreeaside.  Zai*-al-Ahdi» 
Khan  y.  Ahmad  Raxa  Khan,  I,  L.  S.,  S  All., 
6S  :  L.  R.,  B  I.  A.,  333,  ^stinguiabed.  AdmiiUf 
trator  OeMral  qf  Bengal  t.  DyaraiH  Dot,  8 
B.  Z.  S.,  688,  SMmaeharya  r.  Fatirappa,  4 
Sem.,  306,  and  BibM  Saloo  v.  Aimaro,  7  W.  R., 
SI,  referred  to.  Per  lUsuoOD,  j:— That  the  Court 
on  the  18th  December  seemed  to  have  acted  ondar 
■•  157  of  the  Civil  Procedure  Code,  and,  chooung  the 
first  of  the  alternative  counes  allowed  by  that  aec- 
tioD,  acted  under  Ch.  Til  of  the  Code,  Mid  pasaed 
an  t»-partt  decree  under  tiie  provI4on*  a.  100  of  that 
chapttr.    Hn^  Dii  r.  Hou  Lu 

tL  II  B..  7  AIL,  6S8 


be«ii  decreed  tx~parte,  defeadut  appliedfor  arevival 
thereof,  nnder  s.  119,  Code  of  Ci>il  Procedure.  The 
appliation  having  been  rejected,  defendant  appealed, 
and  the  first  Coott  was  directed  to  enquire  whether 
there  was  suSdait  cause  for  the  non-appeaiance  of 
the  defendant.  This  was  dme,  and  the  defendant 
wia  allowed  to  defend  the  suit.  The  plainUft  then 
•Tipeoled  to  the  Judge,  who  reverted  Uie  bit  order. 
Both  parties  then  went  back  to  the  Munut,  who,  on 
2eth  April  1367,  recorded  a  proceeding  that  the  ' 
ginal  ax-parte  order  was  to  stand.    In  the  ' 


the  High  Conrt's  order  was  to  reader  valid  the  Mnn- 
df  B  order  admitting  the  defendant  to  defend  the  rait, 
and  that  no  appliet^ion  for  review  was  necessary  on 
the  part  of  the  defendant.  Htld  that  the  High 
Couif  a  order,  being  a  final  decision  by  way  of  appeal 
osi  a  qnettion  wfaicb  ame  in  Uw  nit,  CMild  not  b« 


CIVIL  TSaCBDVEB  COTfSi,  AOS  ZIV 
OT  ISSa  tACT  X  OV  IVrH-eontiMud. 

Interfered  with,  eicepb  by  the  Privy  Council.    KrBO 
Khsio  Mookbbibb  d.  Nasux  CHtrno  Hattbb 

[12  W.  B.,  874 

B^ WhetlLer     an     aoo- 

tion-pnrcIUMer  U  ft  neooHary  party  to  on 
ftl^lloatloa  to  aet  ulde  an  ex-parte  deoreo. 
— An  auction-purchaser  of  property  sold  in  eiecn> 
tion  of  an  ex-farte  decree  is  not  a  necessary  party 
to  an  application  made  hj  the  jndgment^lelitor  to 
wt  aside  the  said  detree,  inasmuch  as  the  auction- 
purchaser  does  not  come  under  the  description  of 
"opposite  party"  in  s.  109  of  the  Code  of  Civil  Pro- 
cednre. J^Tumiu  MoBur  Podsab  r,  Sbutatb  Box 
[L  X..  K.,  26  Calc,  267 
H.  uo-ue. 

Sm  ClBKB  IUn>B>  WXITTXB  Stihiiknt. 

a.  m  (1809, 1.  lai). 

'     8tt  CUH  mniBB  Bbt-oft. 

St*     BlULE    CAUSB     COHKT,    FSBBIOINCT 

Town— J  tmiasionoir— SsT-OTT. 

[LIi.B.,21Cala;,418 
as.  U8.  119  aBfi9,  a.  ISKtSo*. 

amcf  ofdeftndaut — ApptaraiKe  ig  pleadtr. — 
defendai^  snmmonad  nnder  s.  U,  Act  VIII 
of  1859,  did  not  appear  on  die  day  fixed  for  them  to 
appear  and  answer,  and  their  reasons  for  non-atten- 
dance not  having  been  oonudered  suSciait,  they  were 
not  allowed  to  appear  in  the  case, — Maid  that  the 
Court  of  first  instance  wai  justified  in  disposing  of  the 
case  in  thrir  absence,  and  that  s.  125,  Act  VIII  of 
18M,  contemphttos  a  case  In  which  a  party  who  has 
appeared  at  the  proper  time  afterwards  appeals  by 
pleader.    Joi  Fsokub  Biko-B  v.  Heshiuj  Bntaa 

piaw.B.,so7 

L a.  120— Diamlaaal  erf  anlt  on 

Inablll^  to  ana'wermatsrlftlqnaBtlana, — The 
pl^tifTs  mooktear  being  unable  to  answer  certain 
questions  necessary  for  ue  statement  of  the  proper 
issues,  the  pluntin  was  called  upon  either  to  appear 
personally  and  reply  to  the  Conrt's  queries,  or  to  s«sid 
some  one  who  could  reply.  Having  dene  neither, — 
Slid  that  the  lower  Court  wai  competent  to  dismisa 
the  suit  under  a  127,  Act  VIII  of  1869.  NUKosia 
SoraE  Dbo  «.  Bak  Hosia  Hisau  2  W.  B,  191 
-  loabllltT  of  pleader  to 


^C 


onanrer  mateplal  qaeationa — Mattriality  of 
atmtt  «nfM<f*«.— Instead  of  dismisskg  plaintilTB 
suit  oQ  account  of  hia  pleader's  inability  on  the  daf  of 
trial  to  prove  which  ci  his  abswt  wlbieaaes,  agaiiiat 
whom  he  had  applied  for  further  processes  to  he  is- 
sued, were  material,  the  proper  course  for  the  Judge 
wu  to  allow  tbe  plaint^  a  certain  time  to  produce 
evidence  open  this  point,  upon  payment  by  him  of  all 
the  costs  of  ^joummant.  Fbasbv  Mohuh  Bobb  b. 
HraiBS  C&rirDBS  Obdsb    .        .    17  W,  B.,  141 

8.  • Beftiaal  of  a  plalntUt 

to  attend  aa  a  vribieaa. — A  pbuntiff  w^  was  re- 
presented by  a  pleader  was  summimed  at  the  instance 
of  a  detendaat  to  attend  the  Court  and  to  give  evidence 
on  his  behalf  on  tbe  day  flied  tor  final  hearing.  The 
pWotilt  tetuNd  to  attend  oa  the  gronud  that   he 
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DIQBST  OF  CASK& 


UIVIL  PBOCEDUBE  COSH,  ACT   XIV 
OF  1883  (ACn!  X  OF  1877)-o«f>*iM«i. 

euiisT  than  Bfteta  days  ftfter  KTrioe  of  procsn, 
Uld  iwon  that  DO  imumoni  bad  been  served  on  him 
\a  the  caie  wUch  led  to  the  ex-parte  decree,  and  that 
the  contract  under  which  the  cxe  had  been  decreed 
itgMiut  him  had  been  broken  bj  the  plaintiff  himulf, 
it  wai  held  that  good  and  suffldent  caaie  was  ibown 
for  defendant'!  previonB  non-appearance,  and  a 
primd  /atti4  cau  had  been  made  out  to  lead  to  the 
condnnon  that  there  had  been  fulora  of  jojtioe. 
Said  that,  aa  thi>  evidence  wm  glTen  in  the  pregence 
of  the  mooktean  an  both  aidee,  the  Contf  b  o^er  that 
the  caae  ahonld  be  entered  on  the  regiiter  of  cauB 
vaa  Ik  proper  order  admitting  the  review.  Avinni 
Horn  Daisu  t,  AKvi's  SoomvB  Mozookdik 

[IS  W.  R,  as7 


44, Dflfendant     showltig 

no  KUfflctent  oausa  fbr  non-Appeftranoe— 
AppearaiKt  bs  vatil—Sx-parie  eatt. — One  rf 
HTeral  defenduita  in  a  suit  did  not  enter  appearance 
qnfil  nearly  a  month  after  the  date  fl±ed  for  4he 
flrit  hearing,  when  he  applied  by  a  vaiil  for  leare 
to  be  beard  in  answer,  nnder  the  la«t  part  of  t.  111. 
Code  of  CiTil  Procednie.  In  the  absence  of  good  and 
■nStnent  catiM  for  prerioni  non-appearance,  hit 
application  wa*  rejected  and  an  ex-parU  judgment 
Eiven  ^ainit  him.  After  thii  he  applied,  at  the 
nut^nce  of  the  Appellate  Conit,  for  a  ro-hearing  on 
the  ground  that  tha  lummona  had  not  been  only 
Hrred  upon  Mm.  Thii  application  waa  rejected  and 
the  oTder  of  rejection  wai  upheld  on  appeal.  In 
special  appeal  he  contended  that  the  ease  did  not 
fall  within  a.  119,  and  that  be  was  entitled  to  have 
the  regiUar  app<ttl  previonsl;  preferred  determined 
apon  the  record  aa  it  itood,  notwitlutanding  hi* 
prayer  had  been  rejected  under  s.  IIS.    Seld  that 


not  be  taken  m  an  appearance  within  the  meaning  of 
a.  119.  and  was  not  aafilcient  to  prerent  the  Court 
from  pataing  %  judgmeut  ea-parte  againit  him. 
Haeombd  Hoaun  v.  Mubtozdl  Huq 

[18  W.  XL,  400 


4B,- 


'  CauBofbrooa-Bi^eAT- 


B  at  adjoomed  hoKring^Appearance  at 
flrtt  lenrrW.— Where  a  defendant  was  prevented  by 
the  fraud  of  the  plalnljff  from  appearing  on  the  laet 
day  of  hearing,  the  suit  wae  held  to  have  been  decided 
ex-partt,  ootwithetAnding  that  tiie  defendant  had 
been  represented  on  the  flrgt  day  of  hearmg ;  and  the 
fint  Ctnirt  waa  held  to  have  done  right  in  restoring 
the  case  to  the  file  under  Act  VIII  of  1869,  e.  119. 
DiHOO  Faxoib  r.  Cduta  Moirmi  Chowdhbi 

[18  W.  R.,  467 


.  x-ft 

againtt  minori.—Aa  ix-parlB  decree  having  been 
granted  in  a  suit  agunst  A,  penonally  and  aa 
guardian  of  her  infant  sooi,  the  infanta  sabseqaently 
applied,  under  s.  119  of  Act  VKI  of  1869,  to  set 
aside  the  decree  on  the  ground  that  the  lummons  had 
not  been  dniy  eerved  npon  A,  and  the  application 
waa  dismissed.    On  appe«a  to  the  High  Gtrntj—SeU 


that,  although,  so  far  as  the  decreeB  made  A  per- 
soDiJlj  liable,  the  Court  had  no  power  to  interfere, 
yet.  aa  the  infants  were  not  respoodble  for  their  uon* 
appearanoei,  it  ndgbt  be  s^d  that  they  bad  been 
prevented  by  "  suffloeut  cause  from  appearing,"  and 
that  the  decreet  might  t>e  set  aside  under  s.  119  of 
Act  VIII  of  1869  (Act  X  of  1877,  a.  lOB)  aa  agahut 
them.     EEsao  Pbbsead  t.  Hibsoi  Nabaih 

[8  C.  L.  B,  88 


47.- 


~  DlBmlaaal  fbr  defknlt 


of  proaeoatlon — Ahnnca  of  mi»ttm.~Tb» 
pltuntifTs  witnesses  not  being  preaoit  on  the  day 
fixed  for  the  he&ring  of  the  plaintiff's  suit,  it  waa 
dismiaaed  for  default  of  proiecntion  under  a.  114  of 
the  Code  of  Civil  Prow^ure,  and  wa*  afterwardt 
re-admitted  under  a.  119.  Seld  that,  the  default  not 
being  of  the  nature  deecribed  in  s.  114,  the  snit  wu 
wrongly  dianuBsed  under  that  aeetion,  and  for  the 
same  reaaon  that  the  suit  waa  improperly  diimiiaad 
tuder  that  aeotico,  it  was  also  improperly  re- 
admitted unda  e.  119.  Hasohxd  Aeekmooela  e. 
Au  BnKflR  .        ,       6  IT.  W.,  76 


fbr  defknlt 


of  ca«e  In  exemtloa  of  daeno— Appeal. —Tht 
remedy,  whoi  a  caae  in  eiecntim  of  a  decree  ia 
diapoaed  of  in  the  absence  of  the  judgment-debtor,  ie 
that  ivoTided  by  a.  119  of  Art  VIII  of  1B69,  and  not 
an  appeal.  Buawtuh  PiB8&U>  v.  Haeokbd 
EUBEBK  Eeut    .  .  6  IT,  W.,  184 


Burix  V.  CHOOxAinnr 
40.- 


4  IT.  W.,  10 

-  Deoree     ex-part« — 


DMtb  of  ]iiclgmeiit-<lebtor~Applioation  hy 
legal  r«preMiitative  to  bave  tlie  deorae  sot 
aside. — Stld  tliat,  where  a  defendant  agunat 
whom  a  decree  haa  been  paaaed  ix-parte  for  defaiJt 
of  appearance  diea,  bia  legal  representative  is  not 
competent  to  apply  under  a.  108  of  the  Code  of  Civil 
Procedure  for  Ian  order  to  set  the  ax-paria  decree 
a^de.    Javki  Pbius  v.  ScKHSAn 

[L  X..  R.,  ai  AU.,  274 

60. Prooodnre  on  grant  of 

oaw  trial  of  ax-parte  osbq.— Where  the  lowo- 
Appellate  Court  admitted  an  application  unds  a.  119 
for  re-trial  of  a  case  which  had  bam  decided  tx-partt 
by  the  Honaif,  it  waa  held  to  have  done  right  in 
■ending  for  the  record,  in  order  that  the  case  as  a 
suit  ahonld  be  heard  and  tried  by  the  Appellate  Court; 
the  object  of  the  law  being  that  a  anit  ahoold  ■■- 
■ume  a  complete  form  and  go  to  a  fall  trial,  and  nut 
be  divided  between  different  Courta.  Khoo?  Laui 
SiMOo  V.  KiJ>m  Bdehh  .  16  W.  IL,  481 

6L . Bx-parto  deoroe  pasaad 

on  appeal — Proetdnre. — M  aned  A  and  othora  at 
a  bond-debt,  and  obtained  a  decree  against  A  alone. 
He  appa»Ied  to  the  Diatrict  Judge,  who  passed  a  de- 
cree declaring  all  partiea  to  be  liable  jointly.  On  the 
decree-liolder  takug  out  eieenUon,  two  of  the  defcn- 
dints  applied  to  the  Subordinate  Judge  undcc  Act 
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dVTL  PBOOSDtTSS  COlfe,  ACT  XIT 

OF  lesa  <AOT  X  of  iany-etmHiHitd. 

VTII  of  1869,  t.  119  i  and  their  application  bnng 
rejected,  the;  applied  to  the  Dutrict  Judse,  who 
refeired  them  to  the  .High  tCoart.  Held  iW  the 
Snbori^nate  Judge  had  no  jnrigAction,  bat  the  pro- 
per conne  for  the  pnrtiea  wa«  to  apply  to  the  District 
Judge  nnder  t.  119.  ZiiCDTJnnnBa  Bibbi  v. 
Uussdr  HoBim  Pu  .         .  39  W.  XI.,  B87 


Ba.  100,  lOl—Ex'parU  deerw. — The  flnt  hearing 
of  t,  mil  waa  fixed  lot  the  12th  Decembiir  1883, 
on  which  day  the  defenduit  ^d  not  appear,  aod 
the  caie  was  adjoorned  to  the  18th  December,  and,aa 
the  defendant  did  not  then  appear,  a  decree  iraa 
paued  La  favour  of  the  plaintUf.  A  vakalatnama 
bad  been  previoud?  filed  oo  the  defoidant'i  part, 
and  he  had  also  objected  to  an  appiicaiioD filed  bjtlkB 
plaints  for  attachment  of  tJie  defendant^a  property 
bi^Fore  jndgmeiit  Sitd  that  theae  acts  on  thi 
detendanfi  part  did  not  conatitnte  an  "  appcwce  " 
by  him  within  the  meaning  of  ■.  100  (J  the  Civil 
Procednre  Code,  which  referred  to  an  appearance  in 
aniwer  to  a  mmmona  to  appear  and  aniwer  the  clvm 
on  B  day  ipecified,  iuaed  nnder  e.  &i  i  that  the  decree 
wae  therefore  ex-partt  within  the  meaning  of  u.  lOO 
and  106,  and  an  appeal  conieqnently  lay  to  tbe  High 
Court  nnder  •.  688,  d.  (9),  from  an  wder  rejecting 
an  application  to  Mt  the  decreeaside.  Zai»-ul-Abdiit 
Xian  V.  Ahmad  Baia  KAa»,  I.  L.  S.,  S  All., 
€7:  L.  B.,  B  I~  A.,  S33,  ditfingniehed.  Admittir 
trator  Otatral  qf  Btitgai  v,  Dgaram  Dot,  6 
S.  L.  £.,  688,  BAimaaharya  v.  Fakirappa,  4 
Bom.,  006,  and  Bibve  Saloa  v.  Aiumro,  7  W.  £., 
SI,  referred  to.  Per  Uahmoos,  J.— That  the  Court 
on  the  18th  December  leaned  to  have  acted  nnder 
1. 167  of  the  Civil  Procednre  Code,  and,  choosing  the 
flnt  of  the  alternative  couraes  allowed  by  that  aeo 
tion,  acted  nnder  Ch.  Til  of  the  Code,  and  passed 
an  tx-parle  decree  \mder  the  proT)«ians  s,100of  th«t 
cbuiter.    EoA.  Du  v.  Hou  Lu 

[L  U  B.,  7  AIL,  688 

M. B«versal    of  Judge's 

order  by  High  Coart— Appeal. — A  tnit  having 
been  decreed  ex-parte,  defendant  applied  for  areviviS 
thereof,  nnder  s.  119,  Code  of  Civil  Procednre.  The 
application  having  been  rejected,  defendant  appealed, 
and  tbe  first  Conrt  was  directed  to  mqnira  whether 
there  wsi  mfficient  caoie  for  the  non'«ppeaiuice  of 
the  defendant.  This  was  done,  and  Qie  defendant 
was  allowed  to  defend  the  snit.  The  plaints  then 
H>p«aled  to  the  Jndge,  who  revened  ^e  last  order. 
Both  partie*  then  went  back  to  the  Hnnsif,  who,  on 
aeth  April  1867,  recorded  a  proceeding  that  the  ori- 
ginal ex-parte  order  was  to  stand.  Id  the  meantime 
...    I  ..    ...  J.   >_i  .     .v_  .i!_ij  Conrt,  which 


CIVIL  FBOCBDUBB  CODX,  AC?r  XIV 

OF  1S83  (ACT  X  OF  Vffny-ermlimud. 
interfered  with,  except  by  the  Privy  Council.    Nubo 

EftinO  MOOKBUBB  V.  NUUB  CHtlRD  Hattki 

[12  W.  B.,  874 

64.  Wtaetlier     an    ftno- 

tloii-piiroIutMr  Ib  a  naoeoBftry  party  to  am 
RppUoRtion  to  aet  &alde  so.  ex-parte  deoree. 

—An  anctian.pnrchaser  of  property  sold  in  eiecn- 
tion  of  an  ex-parte  decree  ia  not  a  necessary  party 
to  an  application  made  by  the  jadgment-debtor  to 
set  aside  the  said  detree,  inaomnch  as  the  anction- 
pnrehaser  does  not  come  nnder  the  description  of 
'•  oppoiitB  party  "  in  s.  109  of  (he  Code  of  Civil  Pro- 
cedure. JttmuRi.  MoHui  PoDDAB  r.  Sbutath  Rot 
[L  I..  B.,  ae  Calc  367 

BB.iio-iia 

Sie  Cabbb  mniBB  Writtbh  Staibmbrt. 

■.  m  (1869,  a.  lai). 

'      See  CUbbb  uniiib  Sbt-ovt. 

See    Biuii    Caitsb    Corai,   FsieiDBiroz' 
Towirs — JiTBiSDiCTioir — Set-ow. 

[LIi.B.,aiCala.,4ia 
-   as.   UB,  119  (1860,   b.  ia6)-^oif 


VUI 

of  18G9,  did  not  appear  on  tbe  day  fixed  for  them  to 
appear  and  answer,  and  (heir  reasons  for  non-atten- 
dance not  having  bem  ooniideTed  saScidit,  they  were 
not  allowed  to  appear  in  the  case,~iraZi;  that  the 
Conrtof  first  Instance  was  justified  in  disposing  of  the 
CMe  in  th»r  absence,  and  that  s.  125,  Act  VIII  of 
1869,  contempUtos  a  case  In  which  a  party  who  ha* 
appeared  at  the  proper  time  afterwards  appears  by 
pleader.  Jot  Pbokash  Bivoa  v.  Mbsebaj  SmoE 
[lSW.B.,a07 

1. a.  ISO^-DlBmlaaal  of  aolt  on 

Inability  to  anawer  material  qneatioiia.— The 
pUntiff*B  mooktcar  being  nnable  to  answer  eert^ 
qneatioos  necessary  for  l&e  statetnoit  of.  the  ^oper 
bsnes,  (he  pitdntiff  wss  called  npon  eltlier  to  appear 
personally  and  reply  to  tbe  Conrt't  queries,  or  to  send 
some  one  who  could  reply.  Having  done  ndtlier, — 
Meld  tliat  the  lower  Cout  was  competent  to  dismiss 
the  suit  under  s.  127,  Act  Till  of  1869.  Numohbb 
SivsH  Deo  e.  Bau  Hdbbb  Hissbb     9  W.  IL,  161 

a. Inability  of  pleader  to 

answer  material  qaestionB—Jfafert'iiIJfy  i/ 
^te»t  tnlMaiu.— Inataid  of  rtiemissing  pl^ntiff's 
suit  on  account  of  his  pleader's  inability  on  the  da^  of 
trial  to  prove  which  of  hli  absent  witoesses,  against 
wliom  be  had  applied  for  further  proceves  to  be  is- 
sued, were  material,  the  proper  course  for  the  Judge 
was  to  allow  the  plaintiil  a  certain  time  to  produce 
evidence  npon  thia  point,  npon  payment  by  lum  of  all 
the  coats  of  ^joumment.  Peabbi  Mohitk  Bosb  r. 
HcBisH  CaDBDBB  Gbobb    .        .    17  W.  B.,  141 

S.  . Beftiaal  of  a  plalntiS 

to  attend  aa  a  tvltnesa. — A  plaintiff  w^  was  re- 
presented by  a  pleader  was  summoned  at  the  inttanoe 
of  a  defendant  to  attend  the  Conrt  and  to  give  evidence 
on  his  behalf  tm  the  day  fixed  for  final  hearing.  The 
plaintiff  refuted  to  attend  «n  tbe  ground  that  lie 
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appn 

firat  Comt,  oomndering  the  personal  appeamice  of 
the  plaintiff  neettmrj,  Imom  ui  order  under  •■  120 
of  the  CivU  Froccdnro  Code  that  he  •bonld  attend, 
and,  on  hii  ttilnre  todo  lo,  paued  a  decree  agunst 
bin.  Od  appMl,  the  Jn^  rerened  the  decree  and 
renaiided  the  caae  for  tiia).  S«ld,  eonflrminB  the 
order  of  remand,  that  the  order  and  decree  of  the 
Brtt  Cmrt  woe  alike  illegal,  ai  the  plalntifl  having 
appeared  by  a  pleader,  &»  Conrt  had  no  power  to 
uue  an  o^r  nnder  1. 120,  nnlen  the  pleader  had 
refnied  or  wm  unable  to  aniver  a  material  qneation. 
Sato  v-  BuntumAo  Oovalklt  Kihbaixax 

[L  I-  B,,  98  Bom.,  818 

■■.  1S1-1S7. 

Set  Cuu  incDZB  IsrxBBoa&TOBiBi. 

n.  I..  B.,  17  Calc,  840 
L  Zi.  B.,  18  Calo,  420 
X  X..  B.,  as  O&lo.,  117 


8u  Cash  mrpis  IxsnotioH  oi  Dooir- 


a.  186. 

Set  AsraUi — Ez-rUTX  CiLBIi. 

[L  li.  R,  7  iOl,  U8 


SzerolM  of  j^wera  given 

bjr  Motion.— The  powen  given  to  the  Caiut  by  1. 186 
of  Act  X  of  18?7  ihonld  not  be  eierciied  except  in 
extreme  oaiee.  BKUt  Eishobi  Itatmix  v.  Sbobbi 
BboobjlN  Biewia 

CI.  !•■  B.,  e  Cftla,  707 :  6  a  U  B..  SOB 

1. a.  187  <186d,  B.  laSh-Appliea- 

tionfor  prodmetion  of  daemmeuU  in  aitother  oow — 
Ditcretion  of  Cmrt.—^er  KOBiUF,  C.J.— When  a 
proper  application  wm  made  to  a  Jndge  under  ■.  138, 
Act  Tilt  of  1859,  to  >end  for,  from  the  reoordi  of 
hit  own  Court,  p«pen  wluch  wonld  be  evidence  in  the 
(aae  befrav  the  Ccnii,  the  Jndge  had  do  dinretion  in 
the  matter,  bnt  the  section  miut  be  treated  •■  giving 
a  power  wMch  the  Jndge  wai  bound  to  exerdeei— the 
principle  b^g  that  wlure  a  itatvte  oanfeired  an  an* 
tborftytodoajodirialact  In  Bcertdncut^itwatim- 
pcntlTe  on  tkne  anthorized  to  exndee  the  authortty 
when  the  caw  aroae.  Fer  Ebkp,  J*.— It  wai  in  the 
ditototiooof  theConit  toMttdforthemor  not.  Ter 
Stbbb,  J. — Thon^  the  Jndge  wai  not  bonnd  to  lend 
tor  them,  it  wonld  be  nntair  not  to  do  id.  BlreEOO. 
iriTS  Bo«B  c,  OoKKD  All       .    W.  B.,  F.  Bq  177 


ClVn.  PEOCTDTTBI!  CODE,  ACT  XlV 

OF  1882  (ACT  X  OF  Vmti-tomtitmeA. 

S. FBpera  apAoially  m«n- 

of  nconj.— Under   t.    188,   a 
Is  lend  for  the  whole  record. 


8.  DeoiBlon  on  dooiunent 

Bent  for  flrom  record  of  another  oftse.— A 
Judge  may  und  for  and  inspect  any  document  filed 
with  any  record  in  hi*  Court,  and  there  ia  nothing  in 
the  Code  of  Procedore  to  prevoit  hi*  badng  U* 
deciuon,  wholly  or  m^nly,  on  «Bch  document. 
BcswABBB  LixL  V.  EiBTO  Bbhaxt  Bot 

aw.B.,e8 

4.  AdmiBrtblUtyofdoon- 

ments  from  reoord  of  another  caee. — Held 
that  a  Civil  Court  which  impecti  the  records  of 
another  casennder^e.  1S8  of  Act  VIII  of  1859  an 
only  use  a*  evidence  luch  docnnients  as  are  otherwise 
unobjectionahle  and  adminible  for  or  against  either 
of  the  parties  to  the  snit.  Nabupa  bin  Apta 
Hiasi  E.  Qapaia  bjit  Eapaxa 

[S  Bom.,  861:  Bndlld.,  841 

8. Objection  of  Jndge  to 

■end  fbr  reoord  In  another  oass.— A  Judge 
was  not  bound,  nnder  s.  138,  Act  VIII  of  1869,  upon 
the  application  of  any  of  the  parties  to  a  suit,  to  send 
for  the  record  of  any  other  tuit.  HaaBAiiim  Ror  o. 
Taboodb  Evak  .  .    7  W.  &,  100 

CoBAAn  V.  GOOBOO  CmTBV  OnogB 

[18  W.  B.,  IB 

6, Omlaslon  to  munmon 

Beglatrar. — In  a  snit  en  a  registered  bond  in  whidi 
drfendant  aaked  the  Court  to  s^  tor  the  repstratioQ 
books,  with  a  view  to  prove  the  non-enitaice  of  the 
bond  at  the  tbne  it  purported  to  ba  cotiBed, — Htld 
that,  as  defendant  had  failed  to  tnmmon  the  Deputy 
Regiitnu',  it  was  not  necessary  for  the  Jndge  to  use 
the  discreUoA  given  in  s.  188,  Act  Till  of  18(16. 
HONicoBivBB  Dabu  o.  SBSuniAMA  Cbubv  Bakva 
[14V.B.,80a 

7. Beoorda  from  Conrt  of 

Wards. — Where  reoordi  from  a  Ooverament  office 
are  required  as  evidoice,  it  is  for  the  Court  to  send 
for  them  i  but  papers  required  from  a  Court  of 
Wards,  which  is  not  a  Qovemmesit  office,  roust  be 
obtained  by  the  party  who  needs  than,  by  means  of  a 
summons  on  the  proper  oSicar.  Bodbbb  Jsa  r. 
Shosbbbsaiith  Jea  . .  .    Ifi  W.  B..  100 

8. Fnblie  reoord— rasas'* 

laoJ;. — A  caiee'i  book  is  not  strictly  an  offi(»]  record. 
Before  a  document  could  be  inflected  nnder  the 
provisions  of  s.  188,  Code  of  Civil  Procednre,  wUoh 
«>plied  to  Al^late  as  well  as  Original  Courts,  the 
Court  was  bound  to  see  whether  it  came  under  the 
deeeripUon  of  a  pnbUc  record.  JcadRBSATH  Sahoo 
V.  ICaeombd  Houiib  .    16  W.  B.,  178 

a_  Bending  reoorda  sent 

f6r  br  another  Cotirt~J>Miv«(><M  of  Comrt.~A 
Conrt  bad  no  discretion  to  refuse  to  send  records 
wUch  had  been  sent  (or  by  another  Civil  Court 


iizoabyGoo(^Ie 


(    H46    ) 


DIGEST  OF  CA3E3. 


CITOj  PaOCBDTTEB  CODE,  ACT  XXV 

OT  1889  (ACT  X  OF  1877}-<:M^'«w»I. 
nudra  1. 133  of  Act  VIII  of  IBSO.     In  the  katikb 
o»  OouE  CooKAsx   DAEan  v.  Sooicsns  Na&aik 

Dao 4  O.  Ii.  B^  88 

H.  188  and  189  (1868.  a.  12%. 

L : DocmmentarreTidanoa. 

— Parties  >ra  reqnired  to  have  with  them  in  Court,  *t 
the  fint  heftriog  of  (he  aait,  all  tbdr  dacmnentu'y  eri- 
daice,  but  need  not  file  it  then'onlem  it  it  called  for. 
Hakbob  HobbriI'  v.  Patasd  Kuiuai 

[1  a  L.  R.,  A.  C,  ISO:  10  W.  B.,  179 
g_    — _ _____     rUluK      dodunentfl 

with  plAint~Tra»»latian  of  docvmeitl.—By  1. 126 
of  Act  VIII  of  ISfiS,  it  was  not  necessary  to  file 


with  the  plaint  all  (he  docnroent*  that  the  plaintiff 
iutended  to  give  in  evidence.  A  itocoment  which  ii 
to  be  giv«a  in  eTidence  need  not  be  tiacilated  pre- 
Tioaa  to  the  hearingof  (he  eaae.  EiKBBHBi  Dosna 
t.  HoBBOifDiiBi  DoassB 

[Bourbs,  O.  C.,  81 :  Cor^  IBl 

8. I>oaiiinan.ta    prodnoadi 

but  not  filed. — Thi»  aection  appliea  to  document* 
which  have  been  ptoduced  at  (be  filing  of  the  plaint, 
but  not  filed,  and  in  thii  way  ii  not  inoompatible 
with  a.  89.  Pbbmbooxb  Cbubsbb  v.  KuEiaTO 
XinBB 1  ETde,  146 

4.. SxtalbltB.— Docain«ata 

prodnced  in  Ckmrt  nnder  a.  123,  Act  VIII  of  18S9, 
become,  npon  and  by  reaioi)  of  tbdr  production, 
exMbits  in  the  caM.  Sambb  Oubbsh  r.  Bao  Jalbb 
Fbbshas  ,    8  W,  R.,  91 

6.  Blgbt  to  oddnoe  teeeb. 

doonmentory  evidence  after  iaBuee  settled 

—  Orotntdfor  rtjeetiitg  or  admitting.— V-aier  s.  128, 
Act  VIII  of  1859,  (he  paitiei,  thongh  not  entitled 
aa  of  right  to  adduce  fr«ah  documentary  CTidance 
after  the  iamei  in  the  caw  are  lettled,  may  yet  tender 
nch  evidence,  itating  the  grounds  npon  which  it  was 
Dot  tendered  at  an  earlier  gtage ;  and  the  Judge  may 
receive  M  reject  mch  evidence,  but  the  groundi  on 
which  he  acti  should  be  stated  on  the  rec<n^  Wat- 
BOH  ft  Co.  V.  Edubxa  Baeadoob  .   8  W.  B.,  384 

6, Doonments  not    filed 

wiUi  reoord  owing  to  mistake  ofConrfs 
offloere. — A  Civil  Court  is  bound  to  recdve  as  evi- 
dence authenticated  dacuments  named  in  the  plaint, 
and  filed  by  the  plaintiff's  pleader  on  the  day  ap- 
pointed for  filing  laines,  even  though,  through  inadver- 
tence of  the  anjiah,  they  were  n^  made  part  of  the 
record.  Ham  BuHJCir  CnnoHBBnTTS  t.  Amdhd 
CooxAB  HooKbuu  .    is  W.  B^  888 

7 Doonmentary  evidence, 

Frodaetioa  oC — A  party  is  bound,  under  Act  VIII 
of  1S5S,  s.  128,  to  be  prepared  at  all  pdnti  with  his 
di.cumeutary  evidence,  vid,  ai  soon  as  the  Conit  has 
framed  the  issues  which  it  thioks  proper  to  lay  dawn, 
at  once  to  tender  (if  called  upon)  the  docnmentaiy 
evidence  bearing  thereon.  The  words  "first  hearing 
in  the  suit  "  are  difined  by  a  189,  and  do  not  mean 
tlip  first  hearing  on  the  issue.  GocB  Hubeb  Chow- 
DBBT  r.  run  HvBBB  Laua         .    31 W.  B.,  43 


-The   I 


of  s.  12S  was  to  prevent  parties  from  mannfactnr 
lug  evidence  pending  the  trial,  to  meet  unexpected 
exigencies,  and  not  to  shut  out  trne,  good,  vid  valu- 
able evidence,  merely  because  the  party  had,  irithnut 
good  and  assignable  cause,  abstuned  from  brinpng 
it  before  the  Conrt  at  the  first  hearing,  Iebak 
HouBix  V.  Bak  LooHua  Dtrir     .    28  W.  B.,  88 


-  Produelio* 


of 


doennen^.— S.  198  of  tha  Civil  Froeedore  Code 
enacted  to  prevent  fraud  by  the  late  productioD  of 
iQspicions  doeamenta,  and  not  to  shut  ont  fonnal 
evidence  beyioid  suspicion,  such  as  certified  copies  of 
public  documents  like  records  of  Government.  JitraM 
y.RM»Lodi%*,SS  W.  E.,  29,  followed.     BANC&aon 

HlKABSAI  «.  SiCXITAaT  OF  StATE  FOB  IttSIA 

[I.  L.  B^  22  Bom..  178 
■.  140  (1869,  B.  128). 


1. Opportnnlty  fbr  Conrt 

to  Inspect  eviddnce.— A  Court  cannot  be  said  to 
nave  received  documents  as  admissible  in  evidence 
when,  for  want  of  time  to  inspect  and  cotuider  thorn, 
it  orders  them  to  be  filed ;  am  would  it  be  wrong  In 
law  in  rejecting  or  returning  them  after  proper  in- 
speetianitheobjectof  1. 129,  Act  Till  of  1859,  being 
that  papers  ahonld  be  produced  in  a  regular  manner, 
and  inspected  by  a  Conrt  at  its  coDvenience.  Boosu- 
ZHUTA  Chowkhbx  v.  Baj  Hoedv  Bobb 

[U  W.  B.,  360 


Becepti< 

I  inadmlaaible 


Ion  on  reoord  oC 


irrelevant  and  i       

Attention  diawn  to  the  neglected  proviiian 

Code  of  Civil  Procedure,  1859  (s.  129),  which  pnAi- 
tnts  Courts  from  receiving  on  XM  itoard  of  a  caae, 
without  mtrictioD  and  without  discrimination,  docu- 
ments which  are  dther  irrelevant  or  inadmissible. 
Ibbdv  CmriTDKB  Ohobb  r.  BtrsaxsE  Lai.  Mthtdui 
[U  W.  E.,  678 

3. Admlealon  and  rejeo- 

tion  of  doonmente.— At  the  stage  of  a  suit  refer- 
red to  in  Act  VlII  of  185S,  ss.  128, 129,  and  182.  the 
Court  onght  to  Sort  the  documents  tendered  iat«  two 
classes :  those  relevant  and  admisnble,  and  those  irre- 
levant and  inadmissible  ;  and  to  reject  i»  limine  all  - 
documents  which  are  evidently  such  as  cannot  be  used 
as  evidence  in  the  suit.  The  admission  of  a  docu- 
ment at  this  stage  does  not  imply  that  it  is  evidence, 
but  merely  declares  that  it  may,  if  properly  tmted, 
be  need  m  evidence  in  the  suit,  and  filing  it  as  a  part 
of  the  record  does  not  confer  any  authority  on  such 
document  or  operate  to  dispense  with  any  proof  of 
genninentas.  Courts  of  first  instance  ought  to  specify 
what  portions  of  the  documentary  evidence  on  the 
record  th^  have  accepted,  and  wh^  portion*  they 
have  refused  to  listm  to.  All  the  procee^ngs  of  the  . 
parties  in  respect  of  the  use  of  documenlwy  evidence 
are  matters  to  be  recorded  eo  the  procee^ngi  of  the 
Conrt  by  the  Judge's  own  note.  Tcmebzodvt  r. 
Bdsabci  21  W.  B.,  76 


lizcdbyGoOt^Ic 


matsT  ov  CASUS. 


(  "«  ) 


OIVTL  PBOCBDBKB  CODE,  ACT  XIV 

OS"  1882  (ACT  X  OP  laTJy-eontinuad. 
S.  141  0369,    a.    182>— Prorf««D» 

of  documeitti — Eiidorttme»t- — EihibiU  prodneed  in 
Gaart  ought  to  be  andoNed  with  the  nune  of  the 
peracm  <rho  prodacn  them  u  raqnired  by  ■.  132  of 
Act  VIII  of  1869.    BiBRAK  SrnaH  aliiu  Bibbbit 

SlKOH  r.  InPDBIBRT  EOOKfflB  .     6  W.  B.,  1 

S.143A. 

See     AfFILUTE     COCBT— EnDlHCB     AKD 

AvninoHAi  BnsBnoE  oh  Appbai^ 

[I.  I>  B.,  14  AIL,  860 
BB.  146, 163  0869,  aa.  18»,  144^ 

See  Gabbb  cimBX  JasmB, 

as.  164. 166  (1869,  a.  146). 

1. Power  of  Sitting  J«dg« 

— Pracliea.— When  the  luaea  «re  framed  and  the 
plunliff  and  dafendant  are  mtdy  and  willing  to  pro- 
oeed,  the  litting  Judge  hs*  power  nuder  a.  145  to 
proceed  to  the  hearing  aad  final  diapr.ml  of  the  cms. 
AiioiryMOCB  1  Ind.  Jnr„  O.  B.,  14 

8.  Prooednre  irhere  day 

la  fixed  for  aettlement  of  ia  sues.— When  a  day 
ii  fixed  for  the  aettlement  of  iasuea  in  a  caae,  the 
Court  OQght  not  to  proceed  to  ^poM  finally  of  the 
cats  except  with  mferanoe  to  the  ipeciflc  drcnm' 
•tancca  detvled  in  1. 146,  Act  VUl  it  1S59.  Jbu- 
WAx  r.  QooLAS  Ehait 

[1 K.  W.,  97 :  Ed.  1878, 147 

S. Adjournment  of  cue 

— Nictiiiiv  or/nrMePMiAnoB.— Although  a  case 
may  hare  been  est  down  far  final  diipoBl,  if  it  be  a 
e«ae  in  which  farther  evidence  is  reqnired,  the  Judge 
is  bound,  under  i.  146,  Act  VIII  of  1859,  to  adjonm 
the  eaas  unlen  he  ii  ntiiBed  that  the  plaintiff  hae, 
ae,  &iled  to  prodnce  hij 
t^  But  Bahasoob  Sihsz 

17  W.  a,  84 

4,  Diipcral-  tff  t«i( 

aiflrtt  itanmg.—A  Judge  cannot  dUpoee  of  a  eait 
at  the  flrat  hearing  if  a  patty  appear*  and  objeeta  to 
the  adoption  of  that  procedure.  EauKABBOPATi  r. 
Baiukubti  .  .    L  lb  B.,  18  Xad.,  198 

-  ITon-prodactloa  of  evi- 


denoe  at  proper  time.— The  gnat  object  cf  the 
Procedure  Code  in  requiring  a  day  to  be  fixed  for  the 
hearing  of  a  com  and  all  uie  evidence  to  be  adduced 
on  that  day  ii  that  partiea  may  thai  be  confronted 
with  each  other,  and  the  whole  evidence  on  either  nde 
be  at  one  and  the  same  time  before  the  Court. 
Where  a  party  bill  to  produce  hit  docnmente  at  the 
pmpertime,  aConrt  committ  no  error  in  law  in  rvfni- 
ing  to  eond  for  them  cnbaequently,  if  not  tatiifled 
that  they  are  necenary  for  the  ends  of  justice. 
SoBBBi  Jha  t.  Shoshbbiuth  Jha 

[U  W.  B.,  150 

1.   a.   168   (1868,    B.  146)-Ad- 

Jonnunent  of  oaaa—S^ieieut  eMte—Suit  »ol 
JlMii  for    ktarii^. —■WiOtotit  defining  what  ii  the 


CI  VII,  PBOCHDITKB    CODB,  ACT  XIT 

OP  168a  (ACT  X.  OF  isny-confiinud. 
Court  held  that  the  Judge  ought,  onder  a.  146  of 
the  Code,  to  hare  granted  an  adjoummcot  in  thi» 
cue  when  it  wa>  applied  for,  on  the  first  day  afto- 
tlie  Jnt^e**  return  to  the  diitrict  that  the  applicant 
really  bad  an  opportunity  of  appearing  before  the 
Jn(lge>  in  otda>  to  enable  the  applicant  to  file  hi> 
docnmcDti  and  prodooe  hii  witneMea  ;  ».  14T,  Act 
VIII  of  1869,  not  applying  to  a  cau  where  no  day 
ha«  beai  fixed  for  the  hearing  of  the  caa&  Sbita- 
MUI  Sahoo  d.  Gouk  Sahoo  Basastb 

18W.B^82S 

& Orouadfor  adjottn- 

memt—Medieal  oert^ficale.-^Wiiere  defendant  had 
blown  for  aome  time  previonily  that  hia  caae  ma 
coming  on  and  what  evidoiee  waa  neceMary,  a  medical 
certificate,  to  the  effect  that  he  waa  confined  to  hi* 
bed  by  Inmbago,  waa  held  to  he  no  eufflcient  ground 
for  adjournment.    Buab  v.  Jobawab  Mdll 

[a4'W'.B.,  BOS 

& and  a.  157— ApjtUcalian  far 

rtiloratioH  id'nit — A^'enimment — Citiil  Procedure 

Code  CAci  XIV  of  isaaj,  „.  jse,  is?,  loa,  loa.— 

Jodii  #— 8a.  156  and  167  of  the  (Svil  PrDcednre  Coda 
do  not  ftppl;  to  an  adjournment  which  ia  not  made  at 
the  inaUnce  of  the  partiei,  but  which  ii  neceaaiUted 
by  the  nilea  of  Conrt  which  regulate  the  diapoution 
of  ita  own  bnahieM.  Toout  Hoket  Dassbb  t. 
Pbobad  Honn  Dassbb  S  C.  W.  "S.,  490 


—  a.  167. 
Smb.  108      .         I.  !„  B.,  21  Cala,  269 

[L  I,.  B.,  as  Cala.  73ft 

L  L.  B,  30  Bom..  880 

saw.  S.,  69» 

—  aa.  167, 16a 

Ste  Appbal — DBPAmT  in  Appbabamcb. 

[L  L.  B.,  10  Had.,  870 

L  L.  B..  aO  Bom.,  78S 

I.  lb  B.,  19  AIL,  866 

a.  1S8  (18S0,  a.  14^ 

Bee  Bes  JimtOATA — Judskbrtb  oir  Pbe- 
uiinrABT  PoDTB. 

[I,  !„  B,  18  Mad.,  610 

I.  lb  B,  16  Aa,  40 

I.  lb  B.,  18  Mod.,  ISl.  466 

-  BamEuid  by  Appellate 


Coort— The  terma  of  a.  148,  Act  Vlll'of  1859, 
do  not  prevent  an  Appellate  Conrt,  on  good  and 
eufllcient  canee  ihown,  from  remanding  a  caae  dii- 
poaed  of  thereunder,  in  order  that  juitice  may  be 
done  between  the  partiee.  Loohttit  Mundci.  «. 
Wdzbbb  Pabakabiok  18  V.  B,  494 

Freek  tvidemc*.— 


■hall  be  proceeded  with,  the  Court  of  firat  inrtance 
hae  no  authority  to  receive  new  evidence,  nor  the 
lower  Appellate  Conrt  to  decide  thmenptw,  Paska 
locHtm  e.  SiaDAK  Ksab  8  B.  L.  B.,  Ap.,  81 

S.  C  Pdsdo  Ldobck  v.  Sibdar  Ezan 

[UIW.B,a8 
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DI0E3T  07  CASES. 


CIVlIi  PBOOBDtrBB  CODB,  ACT  XIV 
or  168S  <ACT  X  or  iaTIi-eontin,$td. 
8, DUmiual  if  nit 

for  ituuffioUat  Cimrl-ftt  on  flaitt.—Tb.e  Conrt  of 
flnt  inttsnce,  being  of  aidnion  that  the  plunt  boie 
ui  iDrofflcient  Court-fee,  and  the  plaintiff,  not  making 
good  the  deflciencf ,  dinniMed  the  toil  after  recoi^ng 
exidence.  bnt  without  entering  into  the  meriti. 
On  appeal  the  lower  Appellate  Court  held  that  ^e 
Coni^Iee  wat  niffiinent,  and  remanded  tbe  caie  for 
trial  on  the  merita.  Stld  tliat  a.  166  of  the  CivU 
Proi:ediire  Code  waa  not  applicable  to  the  caae. 
Mnmmut)  SaSIK  «•  IfUSAlOUD  JAH 

[L  X«  B.,  U  AIL.  81 

4, __ — . — '  Adjonmmant  for  ftnol 

dlepoul— J?i'n»(KiI  of  imit  after  actfounnHtnl— 


ftdjoomed  to  a  flied  date  for  floal  diinml.  On  that 
date  plaintiff  ^d  not  appear,  and  the  mit  vm*  dit- 
mUted  under  a.  U8  of  Act  VIH  of  1869.  Slid 
that,  aa  this  waa  cot  a  cms  which  had  been  adjourned 
in  faronr  of  either  party  to  enable  him  to  "  produce 
hli  pmofi  or  canae  the  attendance  of  hii  witnesBei," 
the  order  wm  not  one  which  conid  properly  be  made. 
BxuL  V.  SBEBiun     .     .     I.  L.  B.,  1  Had.,  287 

S.  ■ DiBmlsBftl  of  «nit  after 

utJoiuiunent.— The  ftrrt  hearing  of  a  auit  took 
place  on  the  16th  November,  when  innct  were 
■ettled,  and  the  final  hearing  of  the  mit  waa  fixed  for 
the  S2nd  January  following.  On  the  22Dd  of 
January,  the  plaintiff  changed  ber  vakil,  and  applied 
by  the  new  vakil  for  a  nunmona  for  a  witneu,  and 
on  the  23rd,  the  new  vakil  stating  that  owing  to  the 
abunce  of  hia  witneaaee  be  waa  not  prepared  to  go 
on  with  the  case,  the  Judge  dismissed  the  suit. 
Mild  tbat,  nn^er  a.  148  of  the  Civil  Procedure  Code, 
the  Jndge  waa  Jnstifled  in  diamiialng  the  rait 
Coiuuinui,  v.  BAiraABAim  Ihfoax 

[4UBd.,6e 

ft The   first   hearing 

of  a  snit  waa  fixed  for  the  lOtb  Joly  1SS7.  Neitbcr 
of  the  puties  nor  their  valcila  appeared.  There- 
upon the  Court  c^smiesed  the  suit  under  a.  liB  of 
the  Civil  Procedure  Code,  but  afterwanlj,  upon  the 
■pplicstion  of  the  plaintiff's  rakil,  reatoreil  it  to 
the  file  for  hearing  under  1. 119.  Pluntiff  obtuned 
further  adjnammenta  to  produce  witnesses,  the  last 
being  an  adjournment  to  the  28th  September.  On 
that  day  the  vakils  of  both  parties  appoired,  but  no 
witnesses,  and  the  Court  agun  dismiased  tbe  salt 
under  s.  146  for  failure  to  prodace  witnesses.  On 
the  22&d  of  October  the  suit  wm  again,  nnder  s.  119, 
restored  to  the  file  on  tbe  application  of  the  pUintifPs 
vakil,  and  a  deciuon  was  afterwards  come  to  for  the 
plaintiff  upon  tbe  merits.  On  appeal  the  last- 
mentioned  decree  was  reversed,  and  th«  decree  passed 
nnder  s.  148  (whether  the  But  or  second  decree 
WM  not  spedfled)  upheld,  upon  tbe  ground  that,  u 
s.  119  was  inapplicable  to  a  decree  passed  under 
a.  148,  the  Coiui  of  first  instance  had  acted  without 
jurisdiction  in  restoring  ihe  suit  to  the  file,  ffeld, 
Ml  epecial  appeal,  reverring  the  dsci^n  of  the  Wer 
Appellate  Court,'  that  the  first  decree  of  disniissal 
bmg  a  decree  which  migbt  have  been  made  under 


t.  147,  was  one  to  which  s.  119  might  be  applied. 
That  the  second  decree  of  dismissal  was  one  to  which 
B.  148  alone  appBed,  consequently  one  sabject  only 
to  review  or  to  an  appeal,  and  the  proceeding  had 
in  October  1867,  b^g  substantially  an  application 
for  review,  wu  one' which  the  Court  hod  power  to 
raant.  Ahbautana  Piddtatozi  «.  Sabbuuhia 
P«J>BiUiOHi     .         .         .         .        e  JCtuL,  282 

7. Applicaiiou     for 

■ertyfieate— Order  for  eorii  of  a^ounf 


a  succession  certificate  to  her  late  bnsband.  The 
application  was  opposed  by  his  brother,  who  claimed 
to  have  been  undivided  from  him.  The  matter  cuse 
on  for  hearing,  bnt  wm  adjourned  on  his  application, 
he  beii^  ordered  to  pay  the  costs.  He  faued  to  pay 
the  coats,  and  the  catiflcate  was  issued  to  the 
widow.  Etld  that  s.  168  of  the  Civil  Procedure 
Code  was  inapplicable  to  tbe  case  in  the  absence 
of  a  specific  order  making  the  payment  of  costs  & 
condition  precedent  to  the  bearing  of  the  evidence  of 
the  party  in  default.  'Vibabhadrappa  Cbittt  e 
CsiNXAiau  I.  li.  B.,  SI  Uad.,  403 


minal  in  d^ault  iff  other  erideiice.~-The  Court  of 
first  instance  refused  to  grant  plaintiff's  application 
to  be  allowed  to  examine  secood  defenluit  m  b 
witness  on  her  behalf,  thinking  the  giminds  of  such 
appUoJdon  insofflcient  for  the  eierdsa  of  its  discre- 
tion under  s.  162  of  the  Civil  Procedare  Code.  On 
the  adjoomed  date_  of  h(«ring>  plaintiff  fuled  to 
prodace  any  other  witness,  and  the  suit  was  dismissed 
under  s.  14a  On  regular  appeal,  the  Civil  Judge 
considered  that  Uie  Conrt  of  first  ioslwice  ought  not 
to  bave  refused  plaintiff's  application,  bnt  held  Out 
the  refusal  was  a  final  order  not  open  to  qnestion  in 
appeal.  On  special  appeal,— iTeZrf  that  the  OtH 
Judge  wM  wrong  on  the  latter  point ;  that  if  the 
plaintiff  had  been  prevented  fnm  eiamming  the 
second  defendant  on  sufficient  gronnds,  she  had  not 
committed  default  under  s.  148 ;  that  the  decree  on 
the  findhig  of  the  Civil  Conrt  wns  not  maintainable 
without  coabling  plaintiff  to  examine  second  defen* 
dant  I  and  that  that  finding  was  conclusive  in  tbe 
spedal  appeaL  The  decrees  of  both  the  lower  Conrts 
woe  cooMqaently  set  aside  and  tbe  case  remanded. 

LlTOEHAlTA  BA17  SAIB  v.  BOOITKAIEA  BAIT 

PlCad,S8e 

9. DfimiBBftl  of  suit  for 

non-attaodanoe  of  witneuea.— The  plaintiff, 
npon  whose  application  the  Conrt  of  first  instancs 
adjonmed  the  hearing  of  the  snit,  &iled  to  t^nse  tbe 
atten^nce  of  bis  witnesses  cm  the  ^y  fixed  for  the 
furthw  hearing,  and  the  Court  of  first  instance  threw 
out  the  snit,  stating  that  it  did  so  nnder  s.  110,  Act 
VIII  of  1869.  Both  parties  to  the  suit  were  repre- 
sented on  that  day  by  their  pleaders.  The  Court  of 
first  instance  subsequently  entertained  and  rejected 
an  application  noder  i.  119  fcr  a  T«-IiearinK.  The 
lower  Appellate  Court  admitted  and  allowed  an  ap- 
peal against  the  order  of  the  Conrt  of  flnt  instance. 


lizcdbyGoOt^Ic 


{    UEl    > 


DIGEST  OF  CISXS. 


WTIL  PBOCEDUEE  CODE,  ACT  XIV 

or  ia8a,(ACT  x  or  isTJ)~coniiv«id. 

Both  the  Olden  of  the  lower  Coorta  were  revereed,  it 
being  held  that  the  Court  of  flnt  inituice  muit  be 
r^irded  u  having  acted  tinder  a.  146  of  the  Code. 
Eabhbi  Fibbbah  c.  Dibi  Bab  .  7  XT.  W,  77 
10.  ■ -— Adjc>iiriun*nt  forpro- 
oeaa  to  enfbroo  att«ndaiicM  of  irltiwaaeB. — 
Wheie  odjonnunent*  ore  mode  by  a  Conxt,  la  order 
to  give  ^ect  to  ita  prcceCBCs  for  compelling  the 
attendance  of  the  witneuea,  being  thoa'made  a»  nrach 
■on  ita  own  motion  at  the  initoQce  of  the  defendant  m 
at  the  initance  of  the  plaintiff,  the  cue  cannot  be 
(aid  to  come  under  Act  VIII  of  18E9,  i.  148,  which 
contemplate!  a  caae  where  a  party  haa  obtained  time 
to  ppodnce  hii  witneiaea  and  hu  fl^ed  to  do  lo. 
Pubis  Hokch  Bku  r.  Ssaiu  Cbitbk  Mttri 

[Id  W.SvS4 
8.  169(1869,  B.  149). 


[8  O.  L.  B.,  669 
X.  I..  B..  8  Boro.,  808 
L  L.  IL,  16  Bom.,  86 
I.  Xk  B.,  le  AIL,  ai8 

■.  188  (1869,  B.  169). 

8it  Caszh  inroBS  Wiixrib— Civil 
Cabjs — Dsyt-vvTiva  WirmtsBBS. 

BB.  174, 176  (1869,  B.  168). 

Set  Cabib  uhsbb  WrmBS — Ciru,  Cubi 

— DiVAVLTtHa  WrmsBBia. 

1.  B.  177  fl869,  BB.  128,  170)- 

Ordar  of  Court  rBgnlrUiK  party  to  Bttend, 
DiBobedleaoe  to— <SitijagMnJ  deem  I'a  kit 
Javoar. — The  plaints  wu  ordered  to  attend  and  give 
erldence  under  ■.  170,  Act  VIII  of  1B69,  bnt  faUed 
to  do  ao.  The  Court,  however,  hdng  ntiafied  with 
the  evidence  in  nipport  of  bia  eoae,  gave  a  decree  in 
hia  taiDor.  Held  that  the  decree  was  valid. 
BiseOBAtrrs  Hojookshub  e.  KaarTdt  Cecsssb 
SsH  .        .       ICarsli..  467 

2.     Defsndiuit  bozk&Sdo 

roqairlng  avldeiiae  of  plBlatlfT—Jfoa-aHdM- 
dance  qf  plaintiff'. — A  defendant,  who  bond  fide  and 
toT  a  lubitantial  re«aoQ  requirea  the  svidonce  of  the 
plaintiff  to  be  taken,  ought  not,  in  ordinary  circnm- 
■Conces,  to  have  a  decree  made  agoinat  hiu  nntil  that 
'evidence  haa  been  given.  £oy  DanNrn*  Sihsb  r. 
Prbv  tiiBu    .  S4  W.  Bq  72 

8.   -■ .  Appeantnoo  of  BOme  of 

BBTorsl  plBlntifih.— 8.  170,  Act  VIII  of  1869, 
aathoriied  diamiiaal  for  defaalt  raily  og^at  the 
plaiatiff  who  fijled  or  refnaed  to  attend,  not  against 
the  plajntiffa  who  appeared.  Pbobukho  Coohab 
Shaha  e.  GooBoo  Pekbhao  Boy     .    1  W.  B.,  26 

BnroiiB  Bah  Seih  o.  Bbohmo  IfaisB  Dkbia 

p  W.  B.,  188 


4. Claim  btUTBd  by  llmit- 

n.aon.— Defendant  not  appearing.-^  170,  Act 
VIll  of  1869,  wa«  not  intended  to  empower  a  Cojixt 
.to  decree  a  daim  which .       ■     "         -■    ■    ■ 


■nnunoned  aod  did  not  appear.  DooBoA  Dmr  SiMos 
e.  Eaiiea  Bookvi.  aiBBraoASBB  Snaa  t. 
Sauea  Boocui,         .  .       7  W.  B.,  46 

6,  Non-ftttendanoo  of 

wltnsBS. — The  (tiaeretlon  wluch  a  Conrt  bad,  nuder 
■.  170  of  Aot  VIII  of  1869,  of  paadng  jodgment 
ogainit  a  party  for  nm-oomplionoe  with  the  Cunrt  a 
order  tu  attend  and  give  evidence  oi  prodnce  dora- 
menta  in  aaoit  WM  not  confined  to  ca«ea  where  the 
party  inmmaning  him  could  not  prove  hia  otaa 
otherwise  than  by  the  evidence  of  mtch  other  party, 
or  where  the  fo«t  to  be  proved  was  solely  and 
exclaiively  within  the  knowledge  (,f  such  ether 
party.  Kaboxmath  Shaba  r.  Uwabianath  Sib- 
KAk    .  8B.L.B,S16:  17'W.B..660 

IsHAM  Chaitdba  Gbobb  b.  Babibh  Chabsxa 
[9  B.  Ih  B.,  SIS  nots :  12  W.  B^  868 


e. - 


-  In  a  Bnit  for  cc 


bntion  In  respect  of  Qovcrament  revenue,  the  defen- 
dants, cc-shaxers,  were,  on  the  applicaiiin  of  the 
plointift,  oidered  to  attend  to  give  evidence,  hot 
they  failed  to  appear.  The  Principal.  Bnddcr 
Ameoa  thereupon  diiimissed  the  suM  on  the  ground 
that,  as  the  plointifPa  caae  had  nut  been  establiihed, 
he  WM  not  entitled  to  a  decree  aimply  by  reaacm  of 
the  defendants'  &ilnre  to  enter  appcvonce.  Beld 
the  soit  ahould  not  have  been  diamiaaed.  In  a  case 
where  a  party  nunmoned  to  attend  aa  a  vitoess 
refuaea  to  attend  and  give  evidoice,  and  the  party 
who  requires  the  evidence  is  unable  to  male  out  his 
case  without  it,  hia  suit  ahould  not  be  dismissed  for 
want  of  proof,  when  the  pointi  on  which  be  Aula 
depend  upon  matters  of  fact  which  may  reoaonably 
be  presumed  to  be  peculiarly  in  the  knowledge  t,f  the 
defaulting  partiee,  as  for  instance  in  the  present  ease, 
the  extent  of  thmr  own  shares,  and  the  amount  they 
had  pud  on  aeooont  of  revenue.  Hijunoibi  Dabi 
V.  BAHnniBi  EuxDr 

[IBL  Ii.B.,&K.,  lOilOW.  B..168 
7, Defiialt  of  dofendAst 

to  atienA—Samninalion  of  parlUi  to  the  tnil. 
—When  a  pluntift  allies  Qat  the  defendant  bos 
a  personal  knowledge  of  the  matters  in  ifiapnte  and 
the  defendant  denie*  that  be  haa  aueh  knowledge, 
the  Conii,  before  aerciaing  the  discretion  of 
decreeing  tike  auit  a«  upon  default,  shonld  be  satisfied 
on  evidence  a*  to  the  exirteocs  of  auch  knowledge  on 
the  part  of  the  defendant.  IjATth  If asadt  D>o  r. 
BouxBB  Cbowsbxt  .  W,  B,  1864,  S4 

8. DiBmlsBBl   of   Bait  on 

plMnttffB  non-ajipeaRuioe  ^rhen  Bnmmoiied 
M  witDOBS  by  defendciit.— A  Conrt  is  npt 
bound  to  dismiss  a  caae  on  account  of  the  non-appear- 
ance of  a  plaintiff  tanmoned  by  the  defendant  to 
attend  as  a  witness,   when   the  defendant  did  not 


iizoabyGoo(^Ie 


(  iio  ) 


DIQS8T  07  CASES. 


11G4    ) 


CIVIL  FBOOEDDBX  OODB,  AOT  XIV 

OF  1862  (ACT  X  OT  Wntt-continted. 

8. ApplleabiUty   to    rent 

eoita.— S.  170  WM  applicable  to  tha  prccsdnro  Id 
■aita  nnder  the  Bengal  Bant  Act.  Cbvmdkb  MoBinr 
HojooMsut  p.  Ebtoosui  Boat 

t4  W.  H.,  Act  X.  18 

Soorim  EsAX  c,  Hubo  Pbueu>  Vmul 

[4W.  XL,  Act  2,60 

Alia  I.  166.    Soonm  Esm  c.  Hitbo  Pbbbbad 
P*"!.     .  4  W.  B.,  Aot  X,  60 

la FftUare  of  dofendaut 

to  a^fB^ax—Ditcrtiitm  of  Courf.—S.  170  wai  di»- 
oretionary.  Cadar  it,  the  firit  Court  might  decide 
aguDit  a  defendant,  on  the  eronnd  cf  hi»  failare  to 
appear,  evto  without  going  into  the  plaintifTs  erl- 
denca,  and  the  Inwer  Appellate  Conrt  wa«  eqnallj 
within  the  law  in  going  into  the  whole  com  on  ita 
merits.  QopAL  Lal  Boss  o.  Eatsbratk  Moo- 
""" 6W.B.,88 

BUOHUXDBB      QkOBB     e.      KOYLiBH       CHTHdlBB 

BAHBMXB    .  ew.B..Aotx,8a 

1^ r~   ■'""W   de&ult.-ThB 

stringent  proTuwni  of  ».  17(1,  Art  VIII  of  1859, 
onpht  to  be  applied  only  in  the  ease  of  contumacions 
htj^janta.  Dita  HtTWHfKHAw  Pinh  v.  Oodot 
.  8  W.  B,  247 
Bbovohoitfb  Dabbb 
[16  V.  B.,  S68 
Bnt  not  to  pUintifh  on  whoee  part  there  ia  no 
proof  of  cognii«nca  of  the  ieme  of  a  commiHion  for 
ttieir  oaminatign,  or  no  proof  of  wilful   defaolt 

l>iTA   HVBBTTEKAII  PHB   e.    OoDO?   ChANS   PnfK 

[8  W.  R,  247 

-  ^,  ,  ^„ — Z — : —  Uefbndant  aa  witnesa 
for  plaintiff  reCoalns  to  prodnee  dooamenta. 

—In  a  luit  to  recover  the  balance  dne  on  a  partner- 
■hip  traniactiMi,  the  flnt  defendant,  who  wai  eia- 
mined  u  a  witneM  fur  the  plaktiff.  refnaed  b>  pmdnce 
certain  acconnta  relating  to  the  partoorship  which  he 
wai  direrted  to  prodoea  by  the  Civil  Jadge.  There- 
upon judgment  waa  given  against  the  defendant  nndar 
a.  170  of  the  Code  of  CivU  Procednre,  On  app«J, 
the  High  Court,  holding  that  the  accounts  were  rele- 
vant and  material  evidence  in  the  salt,  and  that  the 
Civil  Judge  wai  juetified  in  requiring  the  flrrt  de- 
fendant to  produce  them,  and  being  latiified  that 
the  accounts  were  in  pcMwion  or  control  of  thfl  ftnt 
defendant,  affirmed  the  Judgment  of  the  Civil  Judw 

K*T*.r.«  V«— „.     .     BBFPAIASf    PbDDA    MmJ 

.  4  Mad.,  143 


Chaitd  Pras 
Thazoob  La£l  Uibbbb 


Kataxak  Tbv^aitj 


Court— The  proviaioni  _„ 

Gvil  Proctdnre  ought  to  be  eicrciaed  wHh  the  .„«. 
temperate  diwirction.  Where  the  Court  might  have 
tr^cd  one  of  the  defcndanlji  a*  in  default,  and  pa»ed 
jo^ment  agsuiit  him  under  the  above  ktUot,  but 
inatead  of  d-.ing  ao  p„„d  over  the  defanlt  and  made 
an  order  adjonmLng  the  further  hearing  of  the  mit, 
5^1!!.,  ,^?  •"  '"^''^^  *"  >'«^'W  ■""  adjoumed 
dupoMd  of  the  suit  nnder  a  170,~Beld  that  the 
Uiurt  by  lU  own  act. waa  not  in  a  poailJaQ  to  treat  the 


CIVIL  PEOCHDUEE  CODE,  ACT  XW 

OF  IBsa  (ACT  X  OF  1877) -coi>/i  »•»<!. 
defendant    as   in    default.     Pudiiab,  Tabctiatan 

NAKBDDBIFAS     v.     EaIAEA     EOTIUAATHA    Va^TA 

Bany 4  Had-,  281 


14.- 


-  Order  to  one  plaintiff 


In  flolt  to  attend  and  give  evidence.— The 
Civii  Judge,  on  appeal,  reversing  tbe  decree  of  the 
District  Jfuusif,  dismiased  a  suit  brr  ught  by  two 
pUIntifh  under  a.  170  of  the  Code  of  Civil  Procednrar 
on  the  ground  that  the  first  plaintiff  had  without 
lawful  eicnie_failed_  to  ccmply  with  the  order  of  the 
Conrt  requiriug  hii  attendance  to  give  eTiden<;'e. 
There  was  no  order  nr  aummonB  to  the  first  plaintiff 
to  attend  to  give  evidence  in  this  suit,  lint  a  aum- 
monB wai  issued  to  the  plaintiff  to  attend  to  give 
evidence  in  another  suit  to  which  the  si?e<ind  plaintiff 
was  no  party,  and  which  was  heard  together  with 
this  appeal.  Jltld  (revenin^  the  decision  of  the  Ses- 
sions Judge)  that  noa-complianee  with  the  santmoas 
to  give  aridenee  in  the  other  appeal  was  not  enongh 
to  warrant  the  eiercise  of  the  puwer  in  this  case. 
3.  170  requires  that  there  should  be  a  failure  to 
comply  with  an  order  to  attend  togive  evidence  in  the 
particular  snit.  AanNAOHKtLA  Mddaiy  v.  Vbn- 
OATAOsiUA  HuDAKY  .6  Kad.,  se» 


-  IMaoretlon  In  anfbreing 


IB. 

penalty  under  tbe  BeoUon.— In  a  case  whi<S 
Act  VIII  of  18E9,  i.  170,  is  provided  to  meet,  the 
Conrt  ongbt  not  to  toko  everything  fnr  granted 
against  the  party  in  fault,  bat  to  require  the  other 
party  to  prove  his  case  so  &r  as  he  can  without  the 
deiired  evidence,  to  consider  well  tbe  effect  of  the  de- 
fanlt or  refusal  with  reference  to  the  mlcs  of  evi- 
dence, and  to  hear  what  evidence  tbe  defitnlting 
party  adduces  before  imposing  npon  him  the  penalty 
of  debult  Mahombd  Ajusoolla  r.  Dijbbkbh 
Shaibh a4W.  B.,S14 


Ltteudance  of  defendant  when  cited  as  a  witness  to 
give  evidence  is  not  alone  snfflcient  to  jnstify  tbe 
decision  of  the  snit  agamat  him  under  s.  170  of  the 
Civil  Procednre  Code.  His  absence  may  be  an  ua- 
fayourable  circumstance,  but  the  Court  will  not 
always  be  dispcaed  to  attach  to  it  such  weight  as  to 
regard  it  as  justifying  a  decree  in  tbe  plaintilTs 
&ronr.  RooF  Nabahi  Hissbb  r.  Eashbe  Rah 
SiKO  TiHBiBAM  .        .       2  M.  TKT.,  67 

Bhallt  Hahohbv  Bdkbhbi  r.  Vovts  Chuitdbb 
BoE  Cbdwshbt  .    16  W.  B.,  260 

17. Procaedlnga   in   exe< 

ontlon  of  decree.— A  Conrt  may  avail  itself  in  an 
ejLccution  case  of  the  power  pven  by  a.  170,  Act  VIll 
of  1859,  to  summon  a  party  to  give  evidence  ;  and  on 
his  failing  tfl  comply  with  that  order,  to  pass  jadg- 
ment  against  bun.    Dbbkak  Hosaw  v.  Ehosua 

(8  W.  B.,  04 

1&    ' ■    ITotloa    to     attend. 

TaUtiro  to  comply  ■with.— To  render  a  person 
liable  to  the  penalty  prescribed  by  a.  170,  Act  VI 11 
of  1869,  it  must  bs  shown  that  notice  had  been  doly 
served  on  him,  and  that  he  had  failad  to  comply  with 
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DIQEBT  OV  C18SB. 
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CIVIL  PBOCEDTIKE  CODB,  ACT  ZIT 
OF  lasa  (ACT  X  OS"  iSny-eonHnuad. 

the  reqniiition  contained  in  that  notice.  QoOBOODAaB 
Boi  V.  QaEBSBTTR  SsnT      .        .      11  'W.  B.,  110 

1ft DefaiU£  of  defandant  to 

gtve  evldeiuse. — Where  a  plaintiff  haa  not  given 
any  eTidence  in  inpport  of  liii  case,  he  i*  not  entitled 
to  a  deo«e  merely  on  the  default  of  the  defendant  to 
giTe  evidence,  Dahoosck  BHOOBsmi'  c.  BtrsHO 
SiATH  Pama      .  .    IS  W.  B.,  243 

Thaxoob  IiAiL  MiWBB  «.  Bbohvo  Moth  Disn 
[16  W,  B,,  SBS 

90; Dafault  of  plalntifP  to 

•ppeOiT — Statoiu  for  mmmoHtasr  iritiMn. — In  a 
■ait  for  the  right  of  prc'eniption  on  the  grannd  that 
plaintifl  wu  a  ihafee  Ichalit,  defendant,  who  aDeged 
that  plaintiff  wu  onlj  a  benami  ehareholder,  offered 
to  eatabliah  hia  caae  on  the  deposition  of  the  pluatiff 
alone.  The  latter  not  appearing  on  mmmans,  the 
fnit  naa  decreed  agabiat  him  nnder  a.  170,  Code  of 
Civil  Frocednre.  On  tbli  he  appealed,  and  the  Judge 
ordered  the  Munuf  to  give  him  farther  time  to  appear. 
Tbia  wae  granted,  and  then  extended  agun  and  agaiD 
b;  the  Mnniif,  who,  on  the  plaintiff  failing  to  appear 
^vn,  gave  a  decree  against  him  under  the  uroe  taw 
aa  before.  The  caae  wai  then  appealed  to  the  Judge, 
who  ordered  the  caw  to  be  tried  on  iti  meriti,  nmark- 
Ing  that  the  presence  of  the  plaintiff  wa«  not  neces- 
sary. Btli  tfaa^  aa  the  plaintifTs  liability  to  appear 
and  give  eridence  bad  been  already  detennined  by  a 
competent  Comt,  and  never  denied  by  himself,  he 
could  not  take  advantage  cf  a  tcchnicd  objection  to 
show  that  be  wu  not  bonnd  to  come  became  the  for- 
malities of  tba  law  bad  not  been  observed  or  bis  evi- 
dence shown  to  be  necessary.  Jbooitdck  Sih^b  e. 
jBBfUH  i-"T.  la  W,  lU,  S6B 

flt    7ciUiir«   to  prodne* 

widenoe.— In  a  mlt  by  the  patnidar  for  rent  due 
under  a  dar-patni,  defendant  was  summoned  to  pro> 
dnce  the  dar-patm  pottah  and  a  bynauuh  which  he 
liad  produced  on  a  farmer  occasion  u  a  afferent  suit- 
On  ^a  representing  that  they  were  lost,  plaintiff  pat 
)n  a  cert^ed  copy  of  the  bynamah  obbuued  from 
the  office  of  the  Begiitrar  of  Deeds.  Beld  that,  as 
the  defendant  failed  to  produce  the  bynamah  or  to 
prove  that  it  was  out  at  hii  puwer  to  do  so,  the  Judge 
might  have  passed  judgment  against  him  at  once 
iiuder  s.  170,  Act  Till  of  1SB9.  Taba  Cxakd 
Bambbjbb  «.  BoisTTB  Chubh  Bbfubo 

[le  W.  XL,  186 

32. JJeffenflant  not  appear- 
ing whsn  snmiboned  by  plaintiff.— wEire  the 
plaintiff  gave  no  evidence  at  all  in  rapport  of  her 
Mse,  it  was  held  not  just  to  pat  in  force  agunst  the 
defendant,  who,  wboi  summoned  to  appav  and  give 
evidence,  deliberately  declined  to  do  so.  the  striagent 
provisions  of  s.  170,  Act  VIII  of  IS&Q.  The 
exercise  of  the  discretion  oanferred  by  that  section 
must  be  rauonable  and  judicial.  Albh  Ahhbd 
BAJjAnAimsHBEN  V.  finBSEHviT     ,  17  W.  B.,  668 

38.  — — -  Beflual    to    uiiwer 

material  qoortloiiB— i)Hmi"»«a£  of  ttiit—A 
Judgment  pawed  against  a  plaintiff,  nnder  a.  126  of 
Act  Vlll  of  l6G9,wai  reversed  by  the  High  Court  in 


UlVIIi  ^BOCDDUBS  OODB,  AOP  XI7 

or  1882  (ACT  X  OF  l»ny—co»lm>td. 
apectal  appeal  aa  tbere  tru  nothing  on  the  reoord  to 
^w  that  the  party  refused  to  aoswar  any  material 
qneation  relating  to  tlie  suit.    Ebibhbaji  IThuab 
e,  ViSEirv  NiKKAB    BBoiii,880:aadXd„840 

a.  — DiBoratlon  of  Court  to 

aammon  pairty  aa  irltMeBS.— Where  the  law 
allows  a  daoretim  to  any  Court,  it  presumes  that 
suchdiscretionwill  be  sonndly  and  pro^ly  exercised  i 
and  where  it  is  shown  that  the  discretion  waa  not  so 
exercised,  the  omisdon  will  be  a  ground  for  inter- 
ferenoe  by  tile  superior  Court.  Accordingly,  the 
Subordinate  Judge's  order  under  s.  170  tra*  let  aside 
on  tba  ground  that  he  had  not  exercised  his  discretion 
at  all,  inaamnch  aa  he  bad  ignored  tbe  fact  thatjdain- 
tiff  had  given  vet?  sabetantial  reasons  for  his  inabi- 
lity to  attend  and  give  evidence  when  summoned  to 
do  so  J  and  as  the  Subordinate  Jndge  had  held  sub- 
stantially that  there  was  suffident  evidence  to  prove 
plaiatifTs  clum,  plaintiff  was  entitled  to  a  decree, 
bis  failure  to  give  evidence  notwithstanding.  IsbaB 
Chcitdbb  Sbh  v.  Obaih  Nath  Bbb.  Cowbj^  «. 
iBHAH  Cbuksbb  Sbk         .        .       18  W.  B,  16 

35.  Dsfaolt  of  pftTtjT  tQ 

appear  vriMa  aimunoiied.  aa  wltneaa — Will- 
ingnett  to  atiind— Lawful  exetae. — A  defendant'* 
saying  that  he  waa  willing  to  attend  when  he  did  nc* 
attend  and  showed  no  reason  why  he  could  not,  is  do 
lawful  excuse  for  his  non-attendance  when  summoned 
to  attend.  What  ii  cr  is  not  a  lawful  eicase  nnut 
depoid  on  the  drcumstaneea  of  each  caae.  DooBoA. 
Ddtt  SuraK  t.  Ssivs9:Qa^  Sn^    ,  ISW.  K,  68 

96. Beftual  of  applicant  for 

oertlfloata  to  attead. — The  appellant,  having  ap- 
plied to  the  Jndge  for  a  certificate  to  collect  the 
debts  of  one  S,  whose  adopted  aon  he  claimed  U)  be, 
referred  in  evidence  to  an  Ikraraamah  of  adoption,  of 
which  he  filed  a  oopy  procured  from  the  kari'a  book^ 
alleging  that  the  original  had  beea  made  away  with 
by  an  i^ait  who  had  been  bought  over  by  hia  oppo- 
nent. In  the  eonree  of  re-trial  of  the  caae  on  nv 
mand,  the  Judge  required  the  pdationer  to  attaid  for 
the  pnrpose  of  examination,  and,  aa  after  bring  warned 
he  did  not  do  so,  and  as^aed  no  good  cause  for 
bis  absence,  upheld  his  tbrmer  d«inan,  and  r^eeted 
tbe  applicatloo.  Hild  that  the  Judge  excrciaed  tba 
powers  conferred  by  a  170,  CHvil  Proeedurfl  Code, 
and  that  it  waa  a  proper  eienjse  of  discretion  to 
take  the  c«nrte  which  he  did  take  at  that  stage  of  tbe 

~  -  " " — o   QoiAif 

r.B,,188 

37,    Beoeipt  of  order   to 

attend — Non-aitendanee — Materiality  oftttidtnre. 
— A  Court  is  not  justified,  under  either  s.  127  or  a.  170 
of  Act  VIII  of  1B69,  in  impoalng  penal  con- 
sequencea  upon  a  party  who  fails  to  appear,  by  paM< 
ing  a  verdict  aeunst  him,  nnlcM  it  is  clearly  made 
manifeet,  flrat,  that  he  had  been  ordered  or  directed  to 
attend  andwilfullyrefusedto  obey  the  ordm  ordiree- 
tion  ;  and,  secondly,  that  tbe  evidence  which  he  waa 
required  to  give  waa  really  material  to  the  matt**  In 
snit.  Qmm — Whether  the  party  must  be  proved  by 
other  cvidaice  to  have  poncduJly  received  ootice  of 


iizoa  by  000(^11; 
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DIQISt  or  (USB3. 
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Otnii  FBOCXDUBB  OODX,  ACT  XIV 

OS*  1883  (ACT  X  OF  laTTy—eo^tiiuiil, 
&e  order  before  the   pensl  prorUiiuu  we  applied, 
Em  Cbqokvs  Ddbwaksi  v.  Bctbjeit  Tiwibei 

[30  W.  B^  168 


B.  179. 

j^ea  BlSBT  TO  BBfllH     7  C.  Ik  B.,  874 

[s  a  I..  B.,  1 

I.I..B.,8B(mL,a87 

L  I..  B.,  9  AIL,  61 

I.  Ik  Bh  la  Bom.,  464 


-S.18L 


-  and  ■ 


PotBir  of  Jadgt  to  dual  tfilk  ttidaiee  tejto  liows 
bg  At(  predtceiMor.~A  SabordinAto  Jndge,  harine 
taken  all  the  evidence  in  a  init  before  Hm,  and 
having  completed  the  heanne  of  the  nit  eicept  fer 
the  argnmente  of  oouniel  on  both  lidcB,  vai  removed, 
and  the  cue  eame  on  for  bearing  before  hia  nccfMor. 
The  Dew  Subordinate  Judge  took  np  the  caae  from  the 
point  at  which  it  bad  been  left  by  hit  predMCMor, 
and  proceeded  to  JQdgmimt  and  deoee.  Held  that 
the  only  power  given  by  the  Civil  Frocednre  Code  in 
nch  eatn  b  to  allow  the  evidnice  taken  at  the  flrtt 
Mai  to  be  oaed  ■■  evidence  at  the  leetmd  trial,  and 
not  to  allow  the  two  bearinga  to  be  linked  together  and 
virtoally  made  ODe  t  that  the  Snbotdinate  Judge  ibonld 
have  fixed  a  day  Icr  the  entire  hev^ng  of  the  init 
before  himulf,  and  ihonld  flrat  have  heard  the  open- 
ing statement  on  behalf  of  the  pUintifF,  the  evidenee 
pradnced  by  both  lidea,  and  the  argiomentj  on  behalf 
of  both,  and  than  finally  decided  the  caee  which  hi 
had  himself  heard  and  tried  j  that  he  might,  in  accord- 
ance Kith  the  proviaioni  of  e.  ISl  of  the  Civil 
Frocednre  Code,  have  allowed  the  deporitiona  which 
had  been  taken  before  bii  predeceuoc  to  be  pnt  in  ; 
and  that  in  neglecting  to  take  thU  conree,  and  in 
deciding  the  caae  npon  materials  which  were  never 
before  him,  hii  acldon  wat  illegal,  and  the  jndgnient 
•ud  decree  were  nullitiea  Jaqbuc  Das  v.Nabaih 
Lai.      ...         .    I.  L.  B,  7  All,  807 

B.90e. 

Stt  JLffiai,— Obdbbs. 

[I.  Ik  B,  8  ColdL,  23 


St4  LotiMTiox  Act,  18T7,  AST.  Ifa. 

CL  Ik  B..  4  AIL.  as 
I.  Ik  B.,  10  HwL.  fil 
I  Ik  B.,  U  Bom,  384 
I.  Ik  B,  9  AIL,  364 
I.  Ik  B.  31  Calo.,  260 
L  II  B.  17  AIL.  89 


CIVIL  PBOCSDUBB  CODB,  ACT  ZtV 
OF  1883  (ACT  X  OF  1877)-caaf<'atiaif. 

See  SvpmKmrDBHoi  ov  Hiaa  Covbi— 
Civil  Fboqipcbb  Covb,  a.  623. 

P.  Ik  B,  a  AIL,  370 
AIL,  411,  676,  876 


—  a.9oe(Z3anofi8ei.B.io). 

See  Cabbb  vksib  Ibtbbrbt,  Okibbion  ti 
■TimuiB  lOB,  V 


•.ai0<1869.s.l94). 

See  Decbu— ALTiKAnoH  OB  AMBireimnr 

01  DicBU  .    2  Hay,  88, 96' 

[4  Bom.,  A.  C,  77 

I.  Ik  B.,  2  AIL  129,  880,  640 

II.  Ik  B.,  7  Mad.,  168 

I.  Ik  B.,  U  Calo.,  14S 

1. 1,.  B.,  14  CbIo.,  64S 

See    Imtbbebt,  Okibbiok  to    stuitiiAtb 

lOB,  no.— CoKTKAcnH      1  A«ra,  270 

(l  Ik  B„  8  BtHH.,  308 

I.  Ik  B.,  4  Bom.,  9a 

See   LnnTAiHnr  Am,  1677,  abt.    179— 

Obsbs  k>b  Fazvbht  at  BFECinsn  datrsl 

e.  I..  B.,  7  Mad.,  168 
Ik  B..  U  Calo.,  148 
1. 1..  B.,  14  Gale.,  34S 


decree  for  potitiii—     -^ r-  -j— 

JTBeMiii Da  o/decree.— Where  a  decree  iimade  under 
».  197  of  Act  VIII  of  IBGS,  proceedmgi  taken  after 
Vae  oriiinal  decree  for  poaienon  for  the  porpoee  of  de- 
ten^imig  the  amount  of  meene  profitt  are  in  effect 
pTOceedingi  in  c^^tinnatlon  of  the  ordinal  aniti  and 
nntil  thoee  proceedinga  are  bronght  to  a  cloae,  and  9a 
Mseunumt  of  the  mesae  profits  come  to,  it  cannot  be 
iud  that  a  decree  for  any  specific  amount  of  money 
eiiite.  The  wording  of  a.  197  is  qnite  conuitent  witb 
the  view  that,  where  a  decree  for  puiBeteion  ia  ^ren. 
and  an  enalLli7  as  to  the  amcunt  of  mesne  profita  ia 
merved,  the  decree  for  posseudon  of  the  land  ia  only 
a  partial  decree  in  the  init,  and  that  there  ia  to  be  » 
further  enquiry  and  •  farther  decree  in  respect  of 
mesne  prcflta.  The  word«  "  for  the  eiecntion  of  the 
decree"  refer  only  to  the  execution  of  tho  decree  for 
the  land,  and  cannot  refer  to  execution  of  that  which 
has  not  then  taken  the  form  of  a  decree,      Dildab 

HOIBMS  n.  MUJIZHVIIMBBA 

[I.  li.  B.,  4  Calo^  630 
Stt  ExHavAx  e.  NiuxAiTDAir 

[I.IkB,8Mftd.,13T 

B.814. 

See  CaBib  iriniEB  Fbb-bkptiov. 

B.315A. 

See  Atfkal-  Deokbeb. 

[I.  Ik  B.,  le  Mad..  78 
Six 
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DIGEST  OF  CASES: 


(    1160    ) 


CTVIIi  raOCEDUBE  CODE,  ACT  XIV 

OF  1882  (ACT  X  OF  1877)-co)i<i.«rtf. 
ss.  210,220,321,823(1860,  b.  187). 

Set  Cahes  rsDKB Cobtb— Bpbcial  Casbs. 

a.  223  (1868,  bb.  286,  388). 

£<f  Cases  msEB  Execvtion  ov  Dbcxeb 

— TbANBFBB  OS  DeCSBB  I«B  EXKCtmOK, 

-  -    --   B.    S24   (1868,    B.    385),  oL    (o)- 

Xtaning  of  iht  wordM  "a  copy  of  am/  order  for  tht 
extcution  of  the  decree." — Tbo  words  "»  copy  of  any 
ordnr  for  the  eireution  of  tho  decroc"  in  a.  3:M,  rl.['), 
ot  the  Code  of  CivU  Procedure  (Act  XfV  of  188i> 
moan  >  repj  of  sny  lubaiiting  order.  Hathibbai 
Kasabba  d.  Fatei  Bsohab  Pbaoh 

[Z.  I..  B.,  13  Bom.,  871 

B.  9S8  (1868,  B.  384). 

See  Cases  vhsek  ExbcftioH  of  Dbcbsb 
— Tbanbfbs  opBbcbbbkibExbcviioh, 

Coooh  Sebar— Court  of  iht 

Veiran  AMIkai — Jitritdirlion. — It  not  boine  ihnwn 
that  tlie  Court  of  Dewan  Ahilku  of  Coocb  Bthar  ia  b 
Court  within  tLe  ^ritUh  territori™,  or  a  Court  ertab- 
liahcd  by  the  QoTemor  OenCTiil  in  a  forrftin  State,— 
Seld  the  Jndge  nf  Rajaliahve  had  no  juriadiction 
UDdcr-a.  284,  Act  VIII  of  1869,  to  eiccnta  m  decree 
of  tlAt  Court.     Jasab  Chaitdba  Toi  F^sahahik 

V.  DUTANATH  DAB 

[4  B.  I^  B.,  A.  O.,  1S4;  13  W.  B.,  164 


See  ExBcimoH  av  Dectbei— Decbbbb  o; 
<^imT8  oi  Natitb  Statib. 

[L  L.  B.,  IB  Bom.,  Sie 
-  sa.  S30  and  381  (1869,  B.  807). 


See  BxEcmiOKOi  Dbcbeb— ApprJCATiOH 

tOR  EXBCCTIOH,  Ain>  POWBKB  OT  COCTBTB 

|t.L.B.,iaBom.,  400 
I.  L.  H^  17  Cale,  681 

Sm  Cabbb  tttobb  Execttiok  ov  Dbcbbb 

— JOtFT    DiOSSBB,    EXKCOnOS    OP  AKD 
LlABniTY  riTDBB. 

See  Cabeb  tbdeb  Limitatioh  Act,  1877, 
AST.  179  (1871,  S.  167  i  1869,  ».  20)— 
JOIBI  Decbees. 
See  Limitation  Act,  1877,  abi.  180. 

[L  K  R.,  e  Calo.,  604 
L  L  R.,  8  Bom.,  368 
Zl^R.,1  MML,  640 
1. 1^  B^  30  Calo.,  661 
I.I..R.,33Cale,eSl 
I.  Ix  B.,  34  Calc,  344 

L  Applioatlon  of  Boctton, 

f>.  330  doea  not  apply  to  decrees  made  by  the  High 


ClVn.  FROCSDDBE  CODK,  AC!T  XT7 
OF  1888  (ACT  X  OF  ISTD-eoatinned. 

pmcribed  by  ait.  160  of  •rh.  II  of  the  Limitation 
Act,  1877.     QAjrATAiEi:  c.  BaIiAbctdaba 

[L  I..  B.,  7  Kad.,  640 
8.  I>Bte  of  tlie  pasBlng  of 

thaCodo— Date  of  Hi  coming  info  force.~Tbi;da.te 
referred  to  in  tiolaat  parafrrapbof  a.  230of  theCivil 
Procedure  Code  (Act  X  of  1877)  as  the  date  of  "  tho 
pawing  of  "  that  Act  held  to  be  tho  SOtb  Harcb  1877, 
the  date  wbcn  tliat  Act  reeeired  the  aaBent  of  the 
OoTemor  General,  and  not  the  iBt  October  1877.  the 
date  of  the  coming  into  foroe  of  that  Act.  Da- 
HODAB  Dab  Habi  Das  r.  UrrAKCBAim  Sa'via^ 
chaeD  .  .    Z.  X>.  IL,  7  Bom,.  314 

4. — —  Jmw  In  foroa  Immadf- 

ately   tjefbre    paBBlng    of  tbe    Code — Civil 

Procedure  Code.  1877,  ae  atntnded  bg  Act  XJI  of 
1S79— Execution  of  d-teree—LimilatioH.—lu  the 
last  paragraph  of  a.  230  of  the  Code  of  Civil  ProM-' 
dure,  Act  XIV  of  1883.  the  words  "  the  Uw  in  fon» 
immediately  before  the  pasnng  of  this  C'de"  refer 
to  and  include  Act  X  of  1877,  as  amended  by  Act  XII 
of  1879.  Matharra/Beffumv.  Ohalih  AH,  I.  L.B»S 
All.,  189, disiented  f r jm.  Gtoiirci  Chabdba  Mitbb 
«,  BabapbiahDkbi        .  I.  Zi.  B.,  IS  Calc.  66Q 

^Limittttii 


TkbIvc  yeary  rMie  prior  to  that  Code — Citil  Pro- 
cedure Code  (Act  X  of  I877J.—l-a  s.  280  of  the 
Code  of  Civil  Pri^cedure,  1883,  the  words  "law  in 
force"  include  tbe  Civil  Procedure  Code,  1877,  •• 
well  aa  tbe  Limitation  Act  then  in  force.  Seld,  tbere- 
fore,  where  an  application  for  execution  of  a  decree 
of  1872  had  been  made  anil  granted  in  Jannvy  1882 
and  under  s.  280  of  the  (jode  of  CivU  Procednre, 
16;7,  further  eiecutinn  became  barred,  before  the 
date  on  which-the  Civil  Procedure  Code.  1862,  came 
into  force,  that  no  application  within  three  years  from 
such  date  conld  be  gnnted  nnder  a.  230  of  (hat  Code. 
KOLLF  Sbbitaii  t.  Hahjata 

[L  I..  B..  8  Kad.,  404 


cree^Act  X  of  1877  fCivii  Froeedure  CadeJ, 
I.  330.— Tlie  holder  of  a  decree  applied  fur  ciecution 
under  a.  230  of  Act  X  uf  1877,  and  tbe  application 
waa  punted.  Within  three  years  after  tbe  passing 
of  Act  XIV  of  1882,  hj  which  Act  X  of  1877  wM  re- 
pealed,  he  applied,  for  the  first  time,  under  a  230  ij 
the  former  Act,  for  eiecntlcin  of  the  decree.  At  the 
time  thia  application  was  made  more  than  tweWe 
years  had  elapsed  from  the  date  of  the  decree.  Jleld 
by  Btbaioht,  Bbodhvbbt,  and  TiBBELb,  JJ.,  tiiat 
the  application  might  be  enmted,  it  beiog  the  first 
made  uader  s.  230  of  Act  XIV  of  1882,  and  the  first 
made  aft^r  the  expiration  of  twelve  yors  from  the 
date  of  the  decree,  and  not  being  huredby  the  last 
para^;nph  of  s.  230  of  that  Act,  read  in  conjunction 
with  the  third  pangrapb  of  a.  230  of  Act  X  of  1877, 
the  "  low  in  force"  mentioned  in  the  last  paragraph 
of  s.  280  of  Act  XIV  of  1882  referring  to  the  Uw  of 
limitation  in  force  at  the  time  tbe  Act  was  passed, 
and  not  to  the  third  paragmph  of  a.  £80  of  Act 
X  of  1877.  Beld  by  Stfabt,  C.J.,  and  Oidmbm), 
J.,  that  tbe  application  slionld  not  be  granted,  the 
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<    U81    ) 


DIQGST  OF  CASEd. 


dVlL  FBOCSDUBII  COSE,  ACT  XIV 

or  1882  (ACT  X  OF  Iffrii—conlinud. 
[Sect  of  the  lut  puvft^'P^  of  ■.  230  of  Act  XIV  of 

1882  bpin^;  to  bar  Bn;  proceeding!  to  enforce  a  decree 
under  that  Act  which  woiild  have  been  barred  nuder 
s.  230  (if  Act  X  of  1877  if  taleii  tbereander,  on  the 
jlTOUud  that  the  period  of  twelve  yean  had  elapsed 
from  the  date*  tpecifled  in  that  Bection.  HubhasRav 
Bbqitx  «.  GuALiu  Am        .    1. 1..  B.,  e  All,,  18d 


~  Tatla  gtar^  old  deer^—AcC  X  of  1877 
fCivil  PrDced%n  Code),  t.  230.— Where  an  applica- 
tion waa  made  under  a.  280  of  the  <^vi]  Frccedure 
Code,  1877,  ai  amended  by  Act  XII  of  1879,  far  eie> 
eution  of  a  decree  more  than  twelve  yean  old,  and 
tho  application  waa  granted.— i/e^<l  that  a  eubac- 
quent  application  for  eiecntion  of  the  decree,  under 
s.  280  of  tho  CiHl  Procedure  Code,  1882,  shonld  have 
been  refnaed,  unco  the  decree  had  been  once  allowed 
the  benefit  of  the  three  yeare'  grace  nndcr  the  lart 
paragraph  of  s.  £30  of  the  Code  of  1877,  and  then 
became  dead  or  .nneiecntablc.  Seld  that  there  ia 
nothing  in  the  Code  of  1S82  to  jnitify  the  concluiion 
that  it  waa  intended  to  revive  decree*  which  had  be- 
come dead  before  it  became  law,  and  that  here  tbe 
dccree-hdlders*  right  ha  ving  already  become  dead  before 
the  enactment  of  tbe  present  Code,  the  paning  of  that 
Godeconldnot  bring  that  ri^ht  into  existence  agoiup 
Mntharrtff  Bejwn  v.  Ohalib  Ali,  I.  L.S„  6  All., 
189,  dutiiig:niahcd.  Bb^wani  Das  r.  DAmAT  Bam 
[I.  Ii.  K.,  e  AIL,  se8 

ft Former      applioatlon 

&r  execution  under  Aot  VHI  of  ISfiS.— An 

.application  under  Act  VIII  of  1859  for  cireution  of 
B  decree  was  rejected  by  the  District  Jud^e  on  the 
ground  that  the  judgmeut-crcdilOT  bod  withdrawn 
from  the  furmer  application.  Tbia  order  was  reversed 
on  appeal,  and  the  case  waa  aent  bock  for  diapnial 
on  its  nierita.  The  Judge  then  held  that  Act  X  of 
1877,  which  had  jn»t  como  int.,  force,  applied,  and,  on 
the  ground  that  tho  dccree-hilder  had  failrd  to  get 
eirciitiou  n|iou  his  former  application,  dismiased  the 
petition.  Tho  Judge  referred  the  cose  to  tbe  High 
Court  upnn  the  queaticm  whether  be  was,  under  the 
circumstances,  at  liberty  to  grant  the  appUcation. 
.fff/i^  that  he  was.  The  application  should  have  been 
dealt  with  under  the  Uw  which  was  in  force  at  the 
time  execution  was  sought.  The  tllcot  of  tbe  provi- 
aiona  of  i.  230  of  Act  X  of  1877  coniidered.  Br- 
aADUI  SCBIUBBUDI  V.  DABSUPPA  EilU 

[Z.  I..  B.,  1  Hod.,  403 


9.  - 


-  Effect  of  tlrikitg 
off  execut\on  proceeding!— Proreilun.— A  decree 
was  obtained  on  tbe  10th  Jaly  1868,  and  appliea- 
tioua  to  execute  it  were  made  in  June  1862  and 
January^  1866.  The  last  applieaUon  prior  to  tbe 
coming  mto  operation  of  the  Civil  Procedure  Code 
of  1877  was  on  the  10th  January  1876.  This  prc- 
ceeding  was  struck  tff.  The  decree-holder  on  the 
13th  Jnne  1)]79  again  applied  for  eiecution ;  the 
decree  was  transferred  to  5  for  eiecution,  where,  on 
objection  that  it  was  more  than  twelve  yean  old,  and 
therefore  barred  by  a.  230  of  Act  X  of  1877,  the 
eiecution  procee^ngs  were  again  struck  off  on  the 
'17th  January  1880.    Thia  order  was  appealed  against. 


and  eventually,  on  the 2Gth  April  1881,  theapplication 
Waa  re-sdmitted.  In  June  1661  an  application  waft 
made  to  the  S  Court  f  or  tranaf er  of  the  case  forexecn- 
tion  to  D,  which  waa  granted,  and  tbe  coae  transferred  ; 


Auguat  1661.  Ontbe4thMarch  1882  (the  jndgment< 
debtor  having  died  meanwhile),  on  application  was 
made  to  the  1)  Court  to  restore  the  proceedings  for 
eiecntion  against  big  representative.  Noticea  were 
issued,  and  tbe  2nd  June  waa  eventually  fiied  for  the 
hearing.  On  that  day  no  one  waa  present  on  behalf 
of  the  decree-bolder  (whose  pleader  bad  died  in  the 
meantime^,  and  tbecaaewasagahi  atntcktff.  On  tbe 
lltb  July  1882,  application  was  made  to  restore  tho 
proceedings,  notices  were  issued,  and  a  day  fixed  for 
hearing,  and  after  numsroui  adjoaminHnts  the  objec- 
tiins  of  tbe  judgment-debtor  were  overruled  on  the 
Eth  March  1888,  and  execution  of  the  decree  granted. 
On  appeal  the  Judge  found  that  the  eiccntion  pro- 
coodings  had  been  continuous  throughout,  and  that 
there  had  been  no  a  nrewonable  delay  in  the  prosecu- 
tion of  the  execaUon  proceedings.  Mtld  that  execu- 
tion of  the  decree  was  not  barred  by  s.  230  of 
tbe  Code  of  Civil  Procednre.  BiBWA  Sohah  Chcti- 
DIB  GoasTim  n.  Bibuisa  Chfitdeb  Dibihoab 
AsKiKAB  OoaaTAitx  I,  Ik  B.,  10  Gala,  410 

-  The     clause    of 


10. 

a.  230  of  Act  X  of  1877,  which  prohibila  a  snbae- 
qacnt  application  for  eiecution,  only  applies  where 
the  previous  application  has  been  made  under  that 
section,  and  m>t  where  ench  previous  application 
has  been  made  under  Act  Till  of  1B59.  Abhootosh 
Dull  e.  DOOBOA  Chprm  Chattbkjbh 

|XZ..B.,eCalc,  B04:  8aX.B.,3S 

IL   ' ■  ■     -—   ExecatioK  of  de- 

cree.SelJ  that  tbe  wiTds  "  tho  last  preceding 
application"  in  the  third  clanae  of  s.  230  of 
Act  X  of  1877  mean  an  apylication  under  that  sec- 
tion, and  not  an  application  nuder  Act  'Vlll  of  1859. 
BAif  KiiHiH  V.  Sbi^hd  I.  !>.  B.,  2  AIL.  276 

la.  ^ — — —  Former  applioatlon  for 

executioD  under  Aot  X  of  1677 — Hxeeution  of 

decree— TveUe  yeari'  old  deoree—Siatu/ti,  Con- 
tlrvclion  of-~Oeneral  wordt^Sflroapeclive  ^ect. 
— The  bolder  of  a  decree  bearing  date  the  leth  Jnne 
1872  applied  for  execution  thi^reof  on  the  9th  Feb- 
ruary 1855.  the  previous  application  being  dated  the 
27th  November  1888.  E.»ld  that  the  application  for 
execution  was  not  barred  by  s,  230  of  the  Civil 
Procedure  Code.  Mitehorraf  Begua  v.  Ohalib  Alt, 
I.  L.  S.,  6  Ml.,  189,  fi,llowed.  Goluek  Chandra 
Mytee  V.  Sarapriah  Bebi,  I.  L.  R.,  12  Cala.,  659, 
SAawaui  Dot  V.  Daulal  Sam,  I.  L.  B.,  6  All.,  388, 
and  SremmfA  Gooha  y.  Yutoaf  Klhan,  I.  L.  R„  7 
Calc,  656,  referred  to.  Tufail  AAmad  v.  Sadim 
Sara*  Singh,  Weekly  Ifottt,  All.,  1885,  p.  193, 
discussed  and  dissented  from  by  Hasmood,  j.  Ptr 
Mabuood,  J^,— Tbe  rule  of  constructiou  being  that 
a  limited  meaning  can  only  be  itivcn  to  general  wordi 
In  a  itatute  where  tbe  statute  itself  justifies  such 
limitation,  the  words  "any  decree"  in  the  proviso  to 
i.  230  of  the   Civil  Frocodure  Cods  must  not  b« 
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DIGEST  OF  CASES. 


CIVIL  FBOCBUUKE  CODE,  ACT  XIT 

OF  1862  (ACT  X  Or  lam—caiUiiiued. 
oonstraed  a*  confined  to  moh  decroei  u  would  be 
bvred  on  tbo  data  of  the  Code  coming  into  force, 
in^mmch  w  tio  rcftion  for  bo  roatrictlD^  the  motuuug 
of  thoae  word*  can  be  fonad  in  tlie  Code  or  is  bq^- 
geited  by  the  legialative  polic;  upon  vhich  cUnui 
■nch  M  the  pronso  in  qneation  ue  baled.  Thii  policy 
IB  to  prevent  a  sudden  diiturbance  of  eiiiting  rights 
in  com^quence  of  new  legi^ation ;  but  it  is  beyond 
iu  object  and  tcope  to  rerire  riehtB  or  remedies 
which  have  already  expired  before  the  new  Act  ootnei 
into  op^^tion,  aad  ^thai^h  the  Legialatnn  may 
revive  such  rights  or  remedie«,  it  oan  only  do  so  by 
express  word*  to  that  effect  Jokkd  Bak  «.  Bin 
Din  ,      L  X..  B^  8  AU,  410 

18;  "  D«<w«e  flor  payment 

<tf money" — Dtoret  /or  tali  af  hjifotkteatad 
properly  in  a  nit  on  a  martgaae. — A  decree  for 
sale  of  hypothecated  property  made  in  a  nit  tat  nJe 
npou  a  mortage  bond  is  not  a  "deoree  for  the 
payment  of  mouey  "  within  the  neaoing  of  i.  tSO  of 
Act  XIV  of  1883.  ^aUh  ClKi*d  v.  MtAammad 
Bakhth,  1.  L.  S.,  16  All.,  USS,  ffistingniihed. 
Kak  Ceabah  Boasat  e.  Bbiobasac  Bai 

[L  I-  B..  10  AIL.  416 

14. ■  Deertt  fir  tale 

of  hgpolhectited  proptrti/,  vtkich  ttUo  made  tka 
defeudaal  personalis  liable  in  cate  Kff  itunfflcimey 
— Mortgage  decree.~k  decree,  wbich  directs  the 
realiiation  of  the  decretal  amount  from  the  hypothe- 
cated property,  and,  if  inenffident,  nrnkei  the  defen- 
dant remain  personstiy  liable,  is  a  mortgage  decree  and 
not  a  "  decree  for  the  payment  of  money  "  within  the 
meaning  of  s.  230  of  the  Code  of  Civil  Procedure. 
Smb  C\araa  Bhagat  v.  Sheobaral  Sai,  I.  L.  B., 
IS  All.,  418,  followed.  Marl  v,  Tara  Praeantm 
Mnkktrjet,  I.  L.  S.,  11  Cale.,  718,  distingnished. 
Jogemaga  Dati  v,  T\ackomo»\  Dati,  I.  L.  B., 
H  Cale.,  473,  referred  to.  PAaa  Howuj»ab  o. 
Kbibbxa  Bdndhoo  Boz  .  L  Ii.  B.,  36  Cale.,  E80 
PC.W.N.,U8 


!».  - 


-   Deerte  for  . 


of  mortgaged  properly  titakiag  the  defendant 
perionallv  liable  in  caie  (^f  inefficiency — Mortgage 
decree— LimilaHon  Act  (XV  of  1679J,  ech.  II, 
art.  179,  el.  4~3lep  in  aid  of  execution— Appliea- 
tiowfor  time — Appli<^ation  to  retietethe  order  atrik- 
ing  off  the  exeention  caee  and  to  retlore  it  to  file.— 
A  decree  which  directs  the  realization  of  the  decretal 
amount  by  sale,  in  the  first  instence,  of  the  mort- 
gaged piupgrties,  and  afUrwards  from  the  persoBs 
and  other  piopertits  of  the  defeadsnts,  is  a  mortg^e 
decree,  and  not  "a  decree  for  the  paymoit  of  money  " 
within  the  meaning  of  b.  230  of  the  Civil  PrDcedure' 
Code.  Ram  Ckaran  Bkagmt  v.  Sieoharat  Bai, 
I.  L.  B.,  16  All.,  418,  aud  Fatil  Simladar  v. 
Zniina  Bknndoo  Soy,  I.  L.  B.,  30  Cale,  SaO, 
referred  to  and  followed.  Bontmaehi  Ealher  v. 
Pakier,  I.  L.  S.,  30  Mad.,  107,  dllaanted  from. 
Faieer  Bulek  v.  ChvilerdAaree  ChaiedArif,  14  W. 
M.,  309  I  12  B.  Ii.  B.,  315  note,  and  PnniHuitree 
Dotiee  V.  Nabin  Chnnder  Tann,  34  W.  B.,  305, 
Ai^nguished.  Kabtiok  Navh  Paksit  t.  Juoobr- 
KATK  Bam  MabWAU  t  ^    -b     wrn-i-    OOK 


1 1..  B..  87  C(tl<x,  28S 


18.   - 


SypotJtecation 


decree — Comtruetion  of  doenment.— 
pasMd  on  the  Gth  March  1SS4,  based  on  a  compromise 
between  the  parties.  The  decree  vraB  for  the  payment 
of  certun  inma  of  money  by  initalmmts,  and  farther 
went  on  to  declare  that  "The  propertv  in  the  bond 
remains  hypothecated  as  before.  The  defendant  have 
no  power  to  transfer  it.  If  any  other  person  brings 
to  Bale  the  hypothecated  property  in  satdsfactita 
of  the  debt  dne  by  the  defendants,  the  pltuntiff  shall 
have  power  to  tabe  ont  aieeution  of  the  decree 
without  waiting  for  the  initalmraits,  and  to  canac  the 
hypothecated  property  to  be  sold  by  anction."  Held 
that  tbis  was  not  a  siinple  decree  for  the  raymcnt  of 
money  mch  as  would  coma  within  the  pnrview  of 
•.  280  of  the  Code  of  Civil  Procednie.  Janii 
Praiad  V.  Baldeo  Narain,  I.  L.  B.,  8  All..  316, 
diridngnished.  Chandra  Saih  Dey  v.  Bnrroda 
Skoondftry  Qkoee,  I.  L.  S.,  33  Cale,  818,  and 
Lai  Bekary  SiagK  v.  Sabibnr  Bakmait,  I.  L.  B., 
36  Cale.,  JS6,  referred  to.  Pabalwah  Bidsk 
e.  NAKAnDAB  L  Ik  IL,  Sa  AIL,  401 


The  con- 
cluding clause  of  «.  390  of  Act  X  of  1877  ref  m  to  the 
qoeition  of  limitation,  not  that  of  dne  diligence. 
Where,  therefore,  the  decree-holder  had  not  on  the 
last  preceding  application  under  b.  230  of  Act  X 
of  1877  used  due  diligence  to  procure  complete  latisfac- 
tion  of  the  decree,  and  Act  X  of  1877  had  not  been  in 
force  three  j^x; — Meld  that  the  proridons  of  the 
third  clause  of  s.  2S0  of  Act  X  of  1877  were  appli- 
cable to  a  subsequent  application  under  that  section. 

SOHAV  IiAIi  V.  ytlTW  BAEBBH' 

[I.XaB^8A1L,S61 


la- 


-  AppUofttloii  for  exeoo- 
tlon  not  made  under  tbe  OItII  Frooednrv 

Code,  WSA— Decree— Application  for  eneaUion 
—Limitation.— Oa  tbe  Ijt  June  1880,  several  dc- 
oree-holders  applied  to  tbe  Subordinate  Civil  Court  of 
Pamer  for  ezeeutton  of  their  decrees.  They  had 
taken  ont  eieention  several  times  previonslr,  the 
date  of  theii  last  preceding  apptieationi  being  1st 
June  1S77.  The  Suborffinate  Judge  was  of  o[dnioii 
that  the  applications  were  barred  under  the  Ust  danee 
of  s.  280  of  the  Civil  Procedure  Code,  Act  X  of  1877. 
On  his  referring  the  cases  to  the  High  Court, — Meld 
that  the  applications  were  not  bsn^  insmuch  as 
the  previous  spplLeations  for  eiecntiiai  tad  not  been 
made  under  s.  230  of  Act  X  of  1877,  that  Act  not 
being  then  in  force.  Abasskat  Cbihi7II  «.  Thaeas 
CsiJis  LL.B^6Bom.,a46 

19.  < 


1879.  an  application  was  made  for  execution  of  a 
decree  passed  iu  1886,  and  npon  that  applicatioo 
oertain  property  was  attached.  On  the  23rd  October 
following,  the  proceedings  were  strnck  off.  an  order, 
however,  being  made  at  the  nme  time  tl^  the  at- 
tachment  ehould  continue.  On  the  Slat  December 
18S0,  the  decree-holder  applied  that  the  propeitj 
under  attaclunent  should  be  sold.  Tbe  last  pi^oed- 
ing  application  for  execution  previons  to  Ui«  8rd 


iizoabyGoo(^Ie 
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masar  ov  casbs. 


(  iwe  ) 


CIVIL  FBOCEDirBB  COBZ,  ACT  XIT 

OF  Uea  <ACT  X  ov  tmii-vonHMied. 
Jvne  1870  wm  mMla  ini  the  fith  Angnit  1877.  It 
wu  objected  that  the  [vocsediDgi  npco  the  »ppli> 
t»tiia»  of  tin  Slrt  DeMmbet  1860  and  Srd  Jane  Ib7S 
Were  liamd  Doder*.  380  of  the  Code  of  CiTil  Prcce- 
dnro.  Meld  th»t  then  ptocee^gi  were  not  bvred, 
inumnch  ■■  tlie  pieriona  spplkatioii  bad  not  been 
DUrie  nuder  ■.  830  of  the  Code,  Anandrav  Ckimt^ii 
Amli  T.  Thaiar  Ciamd,  I,  L.  S.,  5  Som.,  345, 
followed.  Beld,  ilao,  that  the  applicmtiOD  of  Srd 
December  18S0  could  not  be  tretted  u  ■  freah  appli- 
caticin  for  execution  within  the  meaiung  of  the  third 
pangraph  of  the  Mction  tefened  to.  Fakaux  Hvq 
e.  SiBBan  UtiK  Dues        .        .    0  C.  U  B^  887 


ao.-^ 


-  Applloatloii  for  c 


OUtion  of  deoree — Limilatioih — B  If  and  othen 
obtained  a  limple  money  decree  againrt  B  S  and 
another  on  the  2Uh  of  Febrnar;  ISSl.  On  the 
itad  of  Ha;  1892,  pravion*  appUcationi  for  execu> 
tion  having  been  nnanecenfol,  the  decxee-bolders  made 
•n  ap[dicaiion  Cor  eiecntiou  in  conMQuence  of  which 
certain  property  of  the  fndgment-debton  was  at- 
tached. That  application  wai  aubaeqneotly  atmck  off 
by  the  Couit,  the  attaclment  being  muntained.  On 
the  7th  of  Harch  1898.  a  further  Application  for  eie- 
cntion  wai  made.  Seld  that,  whether  the  appli-' 
cntion  of  the  7th  of  Harch  ISQS  was  or  waa  not  merely 
a  continuation  of  the  former  application  of  the  2Dd 
of  Hay  1892,  execution  of  the  decree  wae  barred 
by  the  rule  prescribed  by  ■.  280  of  the  Code  of 
<Srt  Poocednrch    Kam.  Niwaz  e.  Rak  Chabak 

[I.  I..  lU,  18  AIL,  40 

91.  Qrantinjc  of  applioa- 

tlon  for  eseoatlon  of  deoree.— An  application 
for  execution  of  a  decree,  which  waa  more  thui  twelve 
yeart  old,  having  been  made  on  the  Uth  Angmt 
1880  tinder  a.  230  of  the  Code  of  Civil  Frocednre, 
an  order  «*■  made  for  tbe  attachment  of  the  move- 
kble  property  of  the  jotonenl-debtor.  No  moveable 
property  having  been  limnd,  the  Court  waa  aekcd 
to  attach  hi*  immoveable  property,  but,  refniing  to 
do  BO,  atruck  off  the  proceedings.  Tbe  application 
for  csecnt»on  having  been  renewed  i»  the  13th  Sep- 
tember 1880,  it  was  held  that  the  former  application 
fcr  eiecation  muit  be  treated  aa  having  been  sranted 
within  the  meaning  of  i.  230  of  the  Code,  and 
contequently  that  the  further  application  wai  barred 
under  that  lectian,  the  decree  being  more  than  twelve 
yeara  old.  AntAavuBA  CHOWizBAm  v.  Shasa- 
watuuiiM  Chowss&t        ,        .    B  CL  L.  B.,  SBl 


of  1862  was  made  nnder  a.  2S0  of  the  Coda  of 
(HvU  Procedure,  1877,  on  the  I4th  of  December  1877 
and  a  notice  was  leaned  to  the  judgment-debtor  nnder 
a.  248,  hnt  no  further  atep*  were  taken,— ffsjd  that 
a  lubaequent  application  made  witMn  three  yeara 
from  that  date  was  not  affected  by  the  twelve  years' 
rale,  a*  the  kit  preceding  applintion  had  not  been 
granted  within  the  meaning  c^  a  230.  CsnraATA 
t^  Apfasami  Aieab  L  Ih  B^  6  Kad,  178 


dvn,  vrocsdvsb  codh,  acc  xnr 
or  lasa  (Act  x  of  umi~ecati»u»d. 

at  BQch  decree  to  execute  it  was  pending,  to  be 
allowed  to  execute  it.  The  Court,  in  accordance  with 
a  282  of  Act  X  of  1677,  directed  notice  of  the 
traniteree'a  application  to  be  given  to  the  tisna- 
feror  and  the  judgment-debtor.  The  tiausferee  &iiled 
to  pay  the  Court-fee  leviable  for  tbe  Issue  of  auch 
notice,  and  the  Court  dismiised  hia  application.  The 
transferee  aubeequently  made  a  seconil  applicaUon 
to  be  allowed  to  execute  the  decree.  Seld  that 
such  application  conid  not  be  rejected,  with  reference 
to  a.  230  of  Act  X  of  1S77,  on  the  groand  that 
due  diligence  had  not  been  nsed  on  the  former  ap> 
plication  to  procure  Complete  ntiafaetian  of  the 
decree,becauaeauchBppll(!atian  had  not  been  granted; 
and,  therefore,  the  question  Whether  "on  the  laat 
preceding  application  "due  diligence  waa  used  to  pro- 
cure inch  aatiaraction  did  not  arise.  Saiiik  Aia 
Ebak  c,  Mirmumn  BusAUr  Khan 

[I.Ii.B.,a  AU.,3a4 

SU.  Palling   qf  IHb 

Act— Meaning  of  tit  exprenion  "granted"  is 
I.  230.— Under  a.  280  of  Act  X  of  1877,  an  applica- 
tion  for  execution  ia  said  to  be  "  granted "  when 
it  ia  made  regularly  and  formally.  The  expreiaion 
"granted"  is  equivalent  to  the  expreaaion  "admitted" 
as  need  in  a.  245.  Where,  therefore,  an  application 
far  execotion  under  a.  230  of  Act  X  of  1877  ia 
not  "granted,"  a  subsequent  regnlar  and  formal 
application  nnder  the  same  section  may  be  allowed  it 
made  within  time.  Diwan  Au  t.  Sobobibala 
DAjjiB    LZ..B.,8Calo.,Se7:10C.L.B..lU 

SB.— Meaning     of 

'•  gratiUd."~V-a.Att  a  280  of  the  Civil  Frijcedora 
Code,  after  a  decree  is  twelve  yeara  old.  there  la  a 

pnihibition  against  its  being  executed  mere  than  once, 
—I.e.,  an  application  for  execution  should  net  ba 
granted  if  a  previona  application  baa  been  allowed 
nnder  the  provisions  of  tliat  tection.  The  mere 
filing  of  a  petition  with  the  result  that  the  applica- 
tion cont^ed  in  it  ia  aubsequently  atruck  (.ff,  is  net 
".granting"  an  application  within  the  meaning  of 
a.  280  of  the  Codei  and  ss.  245,  248,  and  249 
show  that  there  Ib  a  broad  distinction  between  admit* 
ting  an  application  for  tbe  pnrptae  of  issuing  notice 
to  the  other  aide  and  of  hearing  the  objections  that 
may  be  urged,  and  a  decision  of  the  Court  as  provided 
in  s.  249.  In  186E  a  decree  waa  paiaed  fOr  a  sum 
of  money  payable  by  yearly  hiatalments  for  a  period 
otdxteen  years.  Down  to  Harch  1877>  variona 
amounts  were  paid  an  account  of  the  decree.  In  that 
month  an  application  was  made  for  execntion  of  the 


Uon  of  tbe  amount  then  dne,  which  was  confirmed  by 
the  Court,  A  second  application  for  eiecntion  waa 
made  on  the  9th  Harch  1B81,  tbe  decree  then  bong 
more  than  twelve  yean  old.  All  that  was  done  with 
reference  to  this  application  was  tliat  noUce  to  appear 
waa  issued  to  the  judgment-debtor's  repmnitatives, 
and  subsequently  a  petition  was  filed  notifying  that 
an  arrangement  had  been  eftectedj  under  whii'b  a 
certtdn  sum  had  been  paid  by  one  i,f  the  said  repre- 
sentatives in  satisfaction  of  tbe  clum  against  bim, 
and  that  the  other  had  agreed  to  pay  the  balance  by 
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(    i\'-7     ) 


DIOE^T  Of  CASES. 


(     1168    ) 


CrviL   PBdCBDOlftE   CODE,   ACT  XIV 

OF  ISeS  (ACT  X  OF  iafn}--tt,nlinaed. 
yearly  matalmcnts.  Upon  tbb  tMe  tipplic&tiun  tur 
eiMutiun  wu  gtrurb  off.  On  the  6th  U&rch  1883, 
■nother  »ppUaitii>a  f(ir  exeeation  waa  made,  ni.tioe  to 
appear  wob  inueil,  aai  after  tbu  QoticB  a  petitiun  irai 
put  in  iutimating  that  an  arrangement  had  been  ccme 
to.  and  pnying  that  eiccution  might  be  pcttponrd, 
vhereupnn  the  applicotinn  was  struck  c  tt.  Again,  on 
tba  Slit  March  1884,  the  decree-holder  applied  once 
miire  fur  execatiuD  of  the  decree.  Bild  that  neither 
the  preTi(,uB  application  of  tbe  Sth  Idarch  IbSl  wr 
that  bf  the  ^etli  Uarch  1883  oonld  properlj  be  aaid 
to  have  been  "simated"  within  the  mianing  of 
1.  230  of  the  Civil  FnioedDTe  Code,  and,  under 
these  circumstance*,  the  decree,  though  twelve  yeatv 
bid  andupwarda,waiiuit  Wredby  that  lectira.  and 
the  application  for  eieention  ahould  be  allowed. 
Paki»a  Kdab  e.  BsAQWUT  Dm 

[L  Ia.  R,  B  AIL.  801 


)n  up  to  1SS3.  Id  Pebmaryaud  Deccmbtrnf 
that  rear  two  mch  apjiliostioni  were  made,  Imt  the 
jiri«eedinBi  on  both  occasioni  terminated  in  the  *p- 
plictitl' n«  bdng«trucli  off  without  an;  mane;  hdng 
realized  under  the  decree.  In  Novanbor  18S4,  the 
decree-h'  Ider  attain  applied  for  execution,  the  appli- 
cation being  the  Sr«t  made  after  the  decree  had  become 
twelve  yean  nld,  and  being  made  within  three  yean 
fnim  the  fusing  cif  tlie  Civil  Pn.cednTe  Code,  1882. 
.ffa/<^  that  the  application  mnat  be  entertunedin  ac- 
eordance  n  ith  the  ruling  of  the  Full  Bench  in  MutAar- 
t^  Begum  T.  Qhalib  AH,  I.  L.  £.,  6  AIL,  189, 
Tufail  Aimad  v.  Sadho  Saram  Si^ii,  Weekly 
Ndtu,  ML,  1885,  p.  193.  dlucnted  fKo.  Joki^ 
Ram  T.  Sam  Din,  I.  L.  S.,  8  All.,  419,  referred  to. 
Per  Mabkood,  J,,  Qat  the  previoui  cxecution-pro- 
eecdingi,  ini^ted  by  the  appltcatiooi  of  February 
■nd  I^ember  1888,  having  terminated  in  thoae  ap- 
plication* being  itnick  (.ff,  it  could  not  be  nJd  that 
the  application*  were  "  granted  "  within  the  meaning 
of  a.  280  of  tbo  CivU  Procedure  Code,  Paraga 
jr«r  T.  Bhagaatt  Din,  I.  L.  S.,  8  All.,  301,  reter- 

ced  to.    Oahibbab  v.  Bav  Datu, 

[I.I..B.,  8A1L,  6Se 

87, Applleation  for  oxo- 

cutlon  of  deoree — Iilmitatloii — S^teqiuiU  ap. 
plication  to  *iec»U  the  tame  decree — "Qranled," 
Meanit^  of— Civil  Proctdmre  Code,  :  835.— The 
"  snbBcqaent  appliration  to  execute  the  aame  decree" 
mentioned  in  ■.  230  cf  the  Code  of  Civil  Prtcedura 
mean*  a  aubitantivo  application  for  execution  in  the 
fonnpre»cribedby*.235uf  the  Code.  Hence,  where  an 
application  for  execution  In  accordance  with  i.  S3G  of 
the  Code  ha*  been  made  within  tlie  puiod  nf  limita- 
tion prescribed  by  *.  230  and  hat  been  granted,  that 
ii,  execution  has  been  ordered  in  accordance  with  tbe 
prayer  of  the  decree-holder**  application,  the  right 
of  tbe  decree-holder  to  obtain  execution  win  not 
uecessaiily  be  defeated  if,  by  reason  of  ob^ectiiios 
on  the  part  of  the  iudgment-.debtoT  or  action  taken 
by  the  Court  or  oUitr  cause  tut  which  the  decree- 
hiJder  is  not  rcaponaihle,  flaal  complttiw   of    the 


crra,  PB6cEi>imB  code,  act  xiv 

I       of  1882  (ACT  X  OF  1877)— coN<M««f. 

'    proceeding*  in  ciecuiion  initiated  by  the  application 

:    under  *.  23S  above  referred «  cannot  be  oblAined 

;   within  (be  prriod  limited  by  *.  230.     FurOier  sppli- 

'    cations  of  the  dccrco-hulder  to  the  Omit  rxecnting 

the  decree  to  |^«  on  fn:m  tbe  p<:<int  where  tbe  eiecn- 

tion- proceeding!  bad  been  arrested  and  complete  ixt- 

cution   cf   hi*    decree  wonld  be   application*  merely 

ancillary  to  the  substantive  applicatKiD  ondtr  s.  336, 

and  wuuld  not  be  obnoxious  to  the  bar  of  a.  230. 

Delhi  and  Loudon  Bank  v.  Eeilly,  Weekly  Note; 

'    All.  (1893}, p.  IMtOTerruled.     BAHJlt  Ali  EhaIT  r. 

Phdl  Chavs  L  I..  R.,  18  All.,  483 


-  Applicatii 


lo 


Iramferdatree for  execution — "OraiUiiig"  appli- 


ftcate  to  allow  execution  to  be  taken  ont  in  another 
Court  is  not  an  application  fur  the  execution  of  the 
decree  within  the  terms  of  s.  230  of  tbe  Code  of  Civil 
Procedure.  ■  The  "granting"  of  an  application  ander 
that  section  iuehidra  the  issue  of  procreis  tor  cxecn- 
tiun  of  the  decree.  NiusoHBi  Sihob  Dio  r.  Bibis- 
Bva  Bahbbju   .        .       L  Ih  B.,  18  Calo.,  744 


SO. —  BxecMtionofdacree 

— XiMifafiM.— The  term  "application  to  necute  a 
decree  "  In  the  third  pnrsigraph  of  s.  280  of  the  Code 
of  CivU  Procedure  means  »nj  ap[dlcation  to  execute 
a  deeiec.     It  is  aiit  coufined  to  the  last  application 


cl.  (b)  Lf  the  same  paragraph  of  the  secUon  above 
mentione '.  Paraga  Xuar  t.  Bhagtsa*  Din,  I,  L, 
H.,  8  All.,  301,  dlBtinguished.  Samadkar  r.  Bam 
Dayal,  I.  L.  S.,  8  All.,  536,  referred  to.     TnxBKAB 

Bai  t.  Pabbati    .        .         I.  L.  B.,  16  All.,  108 
30, Order     patted 

more  than  ttteltie  geartfrom  deeree  on  applieaiicn 
potted  tntiin  (ibml— The  terms  of  a.  230  of  th« 
O.  do  of  Civil  Pr.cedurc,  which  provide  that  no  sul< 
sectuent  applicati:n  to  eiccubi  the  same  decree  ihall 
be  granted  after  the  expiry  cf  twelve  year*  fnm  the 
date  of  t^e  decree,  do  n<t  render  invalid  an  <  rdiT 
p^Bied  after  twelve  years  from  the  dote  of  a  decree, 
);rsnting  an  applicatiLU  fc  r  execution  made  before  the 
twelve  years' term  had  expired.    Sekba  Dibai  Ts^BA 

JASATU  VlSASAKA  DmKBB  TLIA7A   SkTHABAIAS  r. 

Ahmasaui  Aiiab     .         .   I.  Ii.  R,  B  Mad.,  869 

3L  Sftoond  ftpplloatloa  for 

execution  of  decree — Failtuv  to  tatiffy  decrra 
onfirtl  applicalion.—In  execution  of  a  decree  pasacd 
more  than  twelve  yesn  beftre  the  date  of  the  Civil 
Procedure  Code  (Act  X  of  187T),  cefta'm  judgment- 
credit  n  at  plied  fir  the  attachment  and  sale  of  cei- 
t^n  spcciflL.'d  pr.  perty  btilonging  bo  their  judgOKaat- 
delit  ir,  previiiu*  to  the  date  on  which  tbe  three  yeara 
all.  wed  f  r  such  execution  under  a.  230  would 
have  ex)  ired.  Sobscquaitly,  after  the  three  years 
bad  elapsed,  they  filed  a  fresh  applicatiou  pnjing 
that  certain  r.thcr  property  of  their  jndgment-debti  r 
might  be  attached  and  si..ld  in  lieu  of  that  specified  in 
their  firmer  ^plication,  and  that  the  latter  might  be 
rekased.      Seld  that  •lecutton  of  the  decree  was 
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VTVUt  FBOCXDUBS  CODE,  ACT  XIV 
OF  1883  (ACT  X  OP  1877)-coirfiii«rf. 

barred  by  limitation.  Fer  Phiksbp,  J, — Under 
a.  230  of  the  Civil  Procedure  Cude,  it  was  intended 
liy  the  Legislature  that  a  decree-holder  seeliing  to 
riccute  a  decree  paucd  more  than  twelve  yean  before 
■h'luld  have  one  cpp^irtunit;  to  eiecnte  that  decree, 
uid  that,  it  he  fails  tu  satUfy  it  on  that  applintion, 
any  lurthcT  application  becomea  barred.     Sbbssatb 

-OOOHO  t>.  YVdOOF  Ehav 

[L  Z..  IL.  7  CaIc  660 :  9  a  L.  B.,  834 

'    '8?,  Decree— Execu- 

litm — Decree  more  lia»  lujelra  yean  old — Limits' 
tio». — An  application  fur  execntiicni  of  a  decree 
obtained  agutiet  the  jadgment-debtiir  in  IBTO  wai 
pretanted  by  the  applicant  on  the  S6th  Janoory  1683. 
ScTffal  previoos  a)<piicationi  for  eiecntion  hod  been 
juode,  and  the  lait  two,  vit.,  on  the  2Sih  Jnly  ISSl 
and  l^Sth  June  1882,  had  been  granted.  The  judg- 
ment-debtor was  arrested  and  brought  before  the 
£onrt.  He  cotitecded  that  execution  of  tba  decree 
\n*  barred.  Both  the  lower  Courts  were  of  opinion 
that  the  decree  wa>  out  barred,  and  alicwed  eiecn- 
tion to  iune.  On  appeal  by  the  judgmcnt-debtDr 
to  the  High  Conrt, — Jfeld  that  the  application  for 
«iecution  was  too  late.  Ai  there  tud  been  an 
application  made  and  gisnted  on  the  2(Kh  July  1881 
nnder  the  Code  of  1877,  and  twelve  years  from  the 
date  of  the  decree  would  have  elapsed  before  June 
1886,  the  apiilicatiou  in  qneition  was  barred,  and  was 
ni.t  saved  by  the  concluding  clause  of  s,  230  of  the 
"Code  (Act  XIT  of  18S2).  Hotichanv  v.  KsiaH- 
VAKAT  Qakxbb    .        .    I.  Ik  B,  U  Bom.,  534 

88.   Exemlion-pro- 

eeedit^t — Limitado*. — An  appQcstiiui  was  mode 
in  1SS6  for  cjccutiiiD  of  a  decree  dated  1373.  In  the 
interval,  viz.,  in  October  1879,  the  judgment-debtor 
wai  arrested  on  on  application  in  ciecutiun  by  the 
dccro< -holder,  but  exeentiun  was  not  pr^-ceeded  with 
further.  Meld  that  an  applicati'm  made  in  1886 
was  timc-harrod  under  a.  2'iO  of  the  Code  of  Civil 
Procedure.     Paidkiu  v.  Udsb  Beasi 

[L  I..  IL,  U  Mad.,  1S3 


34.  - 


-  FlnftUt;  of  order  mode 


in  axeontioii  ■proae^Aiiissa—Decnepai/ablf.  by 
ittalniftt.—Va  1866  a  decree  was  obtabed  for 
ai,100,  which  provided  that  tUe  amount  ihuuld  be 
paid  in  inBtalmeiits,  the  Bnt  instalment  bting  USOO,  tu 
be  paid  at  the  end  of  tbe  first  year,  and  that  the  other 
instalments  ihould  be  KlOO  at  the  end  of  each  sub- 
sequent year,  and  tdiat  in  the  event  of  failure  t^  carry 
this  out,  and  2t  months  atter  the  falling  due  of  the 
inetalment,  the  while  amount  ghunld  be  eligible  in  a 
lump  sum  with  intcriit  at  8  annaa  per  cent,  per  men- 
eini.  In  l>t77  the  decre*-li-  Ider  ai)plied  for  eiecution 
of  the  decree,  asaiTting  that  B,600had  been  paid  up  to 
that  time  by  five  inBtalmeiits,  one  of  Ra  0  and  f;)ur  of 
BIOO  each,  and  that  default  had  been  made  in  pay- 
ment of  the  fifth  instalment  of  filOO,  and  he  asked 
tj  recover  the  whole  amount  due  on  the  decree.  No 
order  was  paoeed  on  this  application,  and  eventually 
the  case  was  rtruck  (S.  In  1880  the  decroe-holder 
again  applied  for  eiecntion  of  the  decree,  up^  the 
■ame    grunnds   as  tbsse   upon  which  the  previous 


Crvn.  FBOCBDTTRE  CODE!,  ACT  XIV 
OF  1882  (ACT  X  OF  WTIy-eontimied, 

application  was  based.  Notice  was  issued  and  served, 
and  a  warrant  issued  for  the  arrest  of  the  jod^nnent- 
debtor,  but  eventually  the  case  was  struck  iff.  In 
1883  the  decree-holder  on  the  same  grounds  made 
ani:thcr  application  for  eiecution.  It  was  contended 
by  the  judgment-debtor  that  eiecntion  was  barred 
by  B.  230  of  the  Civil  Procedure  Code,  inasmncli 
as  no  instalments  had  been  paid,  and  even  if  they 
bad  been  paid,  they  could  not  be  recognized,  not 
having  been  certified.  Eeld  that  the  proper  time 
fr^m  which  to  reckon  the  limitation  of  twelve  years 
was  the  fifth  year  from  the  dote  ot  the  boml,  the 
whole  claim  from  the  beginning  and  the  order  paMed 
in  1880  having  gone  upon  that  bans,  that  the  Conrt 
could  not  go  behind  that  order,  and  that  consequently 
the  decree-bolder  wss  witbin  time  and  might  take  out 
eiecntion.     Eajtji  Mal  d.  Eahhia  Lal 

[L  L,  H..  7  All..  373 

86.  - 


-  IMerlootdorji  de- 
cres.~^A  decree  for  possenion  and  wasilat  having  been 
made  in  1664,  It  was,  by  an  order  in  Jannary  1881, 
directed  upon  the  report  of  onAmeen  that  the  decree- 
holder  should  recover  a  pariicnlar  sum  for  waiilat. 
On  the  lltb  Uarch  1881  the  decree-holder  filed  a 
petition  praying  that  cerl^n  propertia  of  the  debtor 
night  be  attached  and  sold  and  the  proceeds  applied 
in  payment  of  the  wsailat.  Held  that,  uudtr  s.  230 
of  Act'Xof  1877,the  application  of  14th  March  1881 
was  nut  barred.  The  decree  of  1AG4I  so  far  as  the 
wasilat  was  ooncemed,  might  be  taken  to  be  merely 
interlocutory,  and  did  n^it  become  final  until  January 
\8S1.    Babosa  SnsKABi  Dabia  d.  Fbbsvssov 

^  a  Ik  B..  17 

-  Order  dirsotlng  pay- 


parties  to  II  decree  preacutcd  a  petition  to  tbe  Court 
executing  the  decree,  stating  that  it  bad  been  agreed 
between  thcmthat  the  amount  of  tbe  decree  shonld  be 
paid  by  ten  monthly  instalments  of  B500  each.  Ths 
Court  made  an  oi^er  direetint;  that  snch  petition 
sbuuld  be  filed.  Held  that  this  urder  did  not  amjunt 
to  one  directing  payment  of  money  to  he  made  at  a 
certain  date,  which  would  give  a  fresh  period  of 
limitation  nnder  s.  230  (A)  of  the  Civil  Procednra 
Code,     BaJi  Chahs  v.  Baskditatu  Dab 

[L  I,.  2.,  4  AU.,  166 

87.  ■ Limitation— Ex- 
ecution of  decree. — A  jndgment-debtor.  On  being 
arrested  in  eiecntion  of  a  decree,  presented  a  petition 
asking  for  fifteen  days'  lime  to  pay  the  amount  of  the 
decree,  and,  the  decree-holders  cimsenting,  the  Conrt 
madeat  i  rder  in  the  terms,  "Let  the  petition  be  filed." 
Held  that  this  order  did  not  amannt  to  one  directing 
payment  of  money  to  be  made  at  a  certain  date  within 
the  meaning  of  s.  230,  cl.  (i),  of  the  Civil  Procedure 
Code.  Bal  Chand  v.  Saffivnath  Dot,  I.  L.  R.,4 
AIL,  155,  followed.  Jooobitndhoo  Dab  e.  How 
Bawoot                       .       I.  Ii.  B.,  16  Oalo.,  18 

38. — __ ^Obstruotion  to  execa- 
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tJIVTl.  PHOCBDUKB  CODE,  ACT  XIV 

OF  1882  (ACT  X  OP  lBn)-eontimied. 
Suit  hy  Irantftree  far  decretal  amovnt-  Declar- 
ators deeree. — Tbe  tranaferce  uf  &  decree  for  cmts, 
awiciatins  with  him  the  tntnaffrur,  made  on  appli- 
cation under  *.  333  of  the  CivU  Procijdure  Code  to  bo 
allowed  to  eiccuto  the  decree.  The  app1ic&tiou  wu 
opposed  by  the  judgment- debt' ir  ukd  was  rejected, 
and  the  Court  referred  the  transferee  to  a  re^lar 
■ait.  After  tailing  varioas  procticdingB  ineffectoally, 
he  instituted  e,  tait  fur  the  recovery  of  tin  inm  to 
which  he  was  entitled  as  costs  under  ttie  decree  traoi- 
ferred  to  him.  Mtld  that  the  plaintifC,  as  the  hnlder 
of  the  decree  by  asngnment,  could  only  recover  the 
•mount  under  it  bf  executing  the  deeree,  and  not  by 
ft  separate  anit ;  but  that  he  was  entitled  to  have  a 
decree  declaring  that  the  asjlgnment  to  him  of  the 
ducree-holdar's  rii^hts  under  the  decree  vrsa  valid,  and 
gave  him  a  right  to  execute  it,  and  that  the  Court's 
order  ander  s.  232,  wMcb  disallowed  the  execntioa, 
was  an  improper  one,  a  suit  for  this  relief  being 
gLkintainable ;  for,  there  bmng  no  appeal  from  order* 
under  a.  232,  there  would  otberwiM  be  no  remedy  j 
and  that,  looking  at  the  plajnt  and  the  isnies  on 
which  the  jnrtiei  wer«  divided,  and  the  fact  that  the 
Court  whidi  reftued  the  plidntilTs  application  for 
execution  referred  him  (o  a  regular  suit,  tMs  relief 
might  properly  be  girea  in  tho  present  salt,  ftr 
Mit-HHOOD,  J„  that  the  suit  was  maintunable,  inaa- , 
much  as  (he  present  plaintiff  never  having  been  ac' 
ceptad  on  the  record  as  h^itder  of  the  decree,  the  ques- 
tioni  which  were  ^posed  of  by  the  Court  executing 
the  decree,  as  betweou  the  plaintiff  and  the  judgment- 
debtor,  c  luld  not  be  regarded  as  questions  within 
a.  244  of  the  Civil  Procedure  Code.  Kam  Baihsh 
c.  VtvvL  Lu.  .  .    I.  li.  B.,  7  AIL,  457 


17.- 


txecvtioti  by  i"*  . 

lion  ditmiited— Suit  for  deelarnlion  of  appUi^nc  i 
right  to  execute  Iht  decree.— Jleld  that,  where  an 
application  under  a.  232  of  tlio  Gidc  of  Civil  Pr.  - 
cednre  by  a  pers  m  alleging  himself  to  be  beneficially 
ontitled  under  a  dicrre  ti)  extcntc  mich  decree  lias 
been  rejected,  it  is  still  rompctunt  bi  the  applicant 

fno  appeal  lying  fn.m  the  i  rder  under  s.  232  rr joct- 
ng  bu  applicatim)  to  bring  a  separato  suit  fur  a 
declaration  that  he  is  the  persin  entitled  to  execute 
the  decree,  itmn  Batiih  v.  Pohiu  Lai,  I.  L.  B.,  7 
All.,  457,  and  Halodhar  Shaha  v.  Hirogobind  Dat 
Keiburlo,  I.  X.  S.,  12  Cale..  106,  referred  to.    SnBO- 

BAJ  UlSan  v.  AlCIH-CD-DIN  Khah 

[1.  L.  B^  20  All,  539 


1&  - 


-  Tranter 


ing—Sigkt  to  execMl-ioa  of  deeree.— The  transferee 
of  a  decree  i«  not  entitled  tn  have  elocution  ai  of 
light  like  tbo  original  decree-bidder  ;  if,  however,  the 
ti^nifer  he  by  assignment,  and  in  writing,  a.  232 
of  the  Code  of  Civil  Procedure,  Act  XIV  of  1882, 
oiablea  the  tianif rree  to  apply  for,  and  the  Court  (o 
prooeed  to,  execution  in  the  manner  therein  provided. 
JATBUUL  HmAOHAHD  [.  Ukaji  Havabati 

[I.Ii.B..8Bom.,17e 
19.- 


loeuM  ttandi  at  all  to  apply  tor  ei 
of  a  decree,  but.  a*  regard*  one  who  claims  to  be  an 
Hiugnee  in  writmg  or  by  operation  of  law,  the  Court 
has  a  discretinn  under  s.  232  ot  the  Code  of  Civil 
Procedure  (Act  XIV  of  18H2),  whether  to  ree<«;niie 
such  assignment  or  nut.  When  an  assignee  of  a 
decree  applied  for  eiecuUon,  and  the  judgment- 
debtors  contended  that  the  decree  sought  to  be  exe- 
cuted bad  been  obtained  by  fraud  and  was,  therefore. 
a  nullity  and  incapable  of  exccntiou, — Held  that  it 
was  not  open  to  the  judgment-debtor*  to  raise  Uie 
defence  of  fiind  in  the  course  of  the  execution-ian- 
cec^ngs.    Faxtaia  v.  Dioaubab 

[1.  li.  H.,  IB  Bom.,  807 

20.- Joint  decree— Fur- 

chate  of  dieree  hg  creditor  qf  one  ^  lettral  judg- 
ment-deblort—Frobaiilify  of  decree  being  executed 
againtt  another  jitdgmeal'debtor — Ground  for  refut- 
ing execution  to  purtAaeer. — A  decree  for  damages 
and  coats  having  been  obtained  against  P  and  C,  A, 
to  whom  P  was  indebted  and  was  about  to  aMign 
property  as  aecnrity,  in  order  fri  prevent  F  being 
adju^cated  an  insolvent,  and  with  a  view  to  execute 
tho  decree  against  C  if  pcssible,  purchased  the  decree. 
A  applied,  under  s.  232  of  the  Code  of  Civil  Pro- 
cedure, fur  leave  to  execute  the  decree.  This  appli- 
cation waa  rejected  by  Ebsbah',  j,,  on  the  ground 
that  the  decree  was  certMn  to  be  execated  against  C, 
and  not  against  P,  nnder  whine  orders  and  for  whose 
bentflt  C  acted  when  he  infringed  the  right  of,  and 
became  liable  in  damages  to,  tiie  plaintiff  in  the  suit. 
Held  on  appeal  that  the  benefit  likely  to  be  gained 
by  F  by  this  transaction  was  no  sufficient  ground  for 
refnsing  leave  to  A  ts  execute  the  decree.  Aoha 
Bamz  c.  CBiFfs  .    L  lb  B.,  8  Mad,  466 

21,    ■ ■     Joint    decree — 

Tr-iaefer  of  a  mimeg  derree  to  one  of  teveral  eo- 
judgmeat-debtori. — Certain  pmperty  v.-a*  mortgaged 
by  A  to  B.  Subsequently,  this  property  was  par* 
chased  by  (7  at  a  sale  held  in  execution  of  a  decree 
obtained  by  a  third  person  against  A  ;  B  then  br.jught 
a  suit  on  bis  m.irtgagr-bond  aigungt  A  and  C  and 
obtained  a  decree  for  the  sale  of  the  mr<rt4!aged  pn>> 
perties,  and  also  a  peraonol  decree  against  As  3 
aaa^ed  Ms  rights  under  this  decree  to  C,  who 
applied  for  execution  under  s.  232  of  the  Code,  A 
objected  to  rxecution  issuing,  relying  on  pr«v.  (£) 
to  s.  2^2.  Beld  that  prov.  (f>)  to  a.  232  applin 
only  to  decrees  for  money  personally  due  by  two  or 
more  persons ;  and  that  tho  decree  obtained  by  3 
again^  A  and  C  not  being  a  personal  decree  s-gainst 
C  (he  having  been  made  a  defendant  only  by 
reason  that  be  had  purchased  tbe  mortgaged  property 
subject  to  the  mortgage  debt),  C  a*  sssignee  of  B 
was  entitled  to  take  out  execnti  <n.  Laixa  Bntatrn 
Fkbshas  r.  HouowAZ   .    L  Ik  XL,  11  Calc  SOS 

32. Bengal  Tenmmy 

Act,  1. 14S  (hJ—Secreefor  arrtart  of  rent,  Airign- 
aeut  of— Execution  of  decree  bg  atiignee.—Tht  Het 
that  an  aswgnment  of  a  decree  for  arrears  of  rent 
was  made  bifore  the  Tenancy  Act  will  act  protect 
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DtGBST  OF  CASES. 


{    1178    ) 


CIVIL  FROCBD'DSII  CODB,  ACT  ZIV 

OX>  18^  (ACT  Z  OF  1877>— eootiMNKf. 
from  the  pioviiioDi  of  b.  148  (A)  to  tutgnee  who 
proceed*  to  eicentlan  sftcrwardii  but  eiecntion 
oHmot  be  refused  wbere,  before  ttut  Act  came  into 
opmtkHli  tbe  Maignmeut  Imd  been  rccognizeil  by  » 
Cdnrt  of  eiecotion  niidflr  g.  233  of  the  Civil  Pn;- 
cednre  Code.  Eoilasb  Chvmdbb  Rot  r.  Jodo 
H*THEor    .  .    L  L.  B,  14  Calo,  880 

23. '■ Bxreution    of    a 

dtcree  of  tie  Afftnlfor  Sardart—Rightt  of  fraiu- 
ftrte  of  a  dtcnt. — A  in  1839  obtained  a  deeroe 
Bgsiiwl  B,  a  ■ardv,  in  the  Conrt  of  the  Agent  for 
tjardan.  Tbe  decree  wa*  eiecnted  in  the  Agent's 
Conrt  until  B't  death  in  1868.  B'>  statue  aa  a  lardar 
under  the  eifluuve  jurisdiction  of  the  Agent  did  not 
deacmd  to  hii  sodb,  and  the  decree  waa  transferred  to 
the  Court  of  tbe  Firat  Clan  Subordinate  Judge  at 
Ahmednagar  for  execution.  The  case  went  up  twice 
to  the  High  Court,  under  whose  orders  the  execution 
was  for  several  yeara  continned  in  favour  of  A'»  re- 
preientativea  agaioat  the  tatate  of  B'i  a-ina.  In  1685, 
one  of  A'a  representatives  assigned  his  interest  nnder 
the  detiee  to  C  and  D.  Therenpon  the  transfn-ees 
C  and  U  applied  to  the  First  CUss  Subordinate  Judge 
at  Ahmedni^sr  to  have  their  names  substitnted  in  the 
pUcs  of  the  transferor  in  the  ezecntdDD-pioeeedings. 
The  Subordinate  Judge  rejected  this  appliFation,  on 
the  gronnd  that  he  conld  not  recogniie  the  transfer  of 
the  decree  either  nnder  s.  372  or  232  of  the  Civil 
Procednre  Code.  Meld,  reversiug  the  order  of  the 
lowo.  Court,  that  the  isaignment  of  the  decree- 
holder's  lighta  to  eieculinn  in  this  case  was  one  ap- 
pRived  bv  the  law  as  contained  in  a.  232  of  the  Code 
of  Civil  Procednre.  The  transferee  of  a  decree  pains 
by  tbe  transfer  the  rights  of  the  transferor.  TlaBKU 
SUBAXAM  Naoibeax  r,  Eoibbhasao  Halhab 

[L I^  IL,  U  Bom.,  158 

34, Certificate  of  ad- 

niniilratio*  uadfr  Bombay  Seffulalion  VIII  of 
18S7,  M.  7~Holder  of  i*ch  etrtificafe— Bight  to 
ssecait  decree  at  tramferte. — A  holder  of  a  certifl. 
cate  of  administration  granted  nnder  s:  7  of  Regu- 
lation VIII  of  1827  is  a  tiBjisferee  by  law  of  a  decree 
obtuned  by  the  deceased  within  the  meaning  of  s.  232 
of  the  Civil  Procednre  Code,  and  is  competent  to 
apply  for  execntion  of  snch  a  decree.  Eeardbbav 
Baiuibat  <c.  Qahebb  Srabtbi 

[I.  I..  B.,  U  Bonu,  Ses 
-  TroM/s 


The  transferee  of  a  decree  stands  in  tiie  same  position 
for  getting  execution  as  the  transfen^r:  It  a  decree 
is  tranHerred  by  assignment  after  the  death  of  the 
jndgmoit-debtnr,  nrjtice  of  the  transfer,  as  required 
by  ■.  232  of  the  Civil  Pmcednre  Code,  may  be  served 
on  tbe  legal  representative  of  tbe  deceased  judgment- 
debtor.  The  death  of  the  judgment- debtor  does  not 
render  the  tnnsferred  decree  Incapable  of  execution. 
Kkvbhbobbai  Nababtaitjt  d.  Hobhazbha  Phi- 
bozsba      .  1. 1.,  B.,  11  Bom.;  727 

Se,  A.eigne^   of 

drfret,  ExtculioH  by — Execution  bg  attiffUM — 
Crott^dtereet—Dittretionary  pover  of  Cofirt  mtdtr 


dVTL  FBOCfjDUBB  CODZi,  ACT  XTV 

OP  1882  (ACT  X  or  1877)— conttawd. 
».  233  of  Act  XIV  of  18SB.~TbB  discretion  givem 
to  a  Cnmt  under  s.  232  of  the  Code  of  Civil  Proce- 
dure as  to  allowing  execution  of  decren  by  assignee* 
must  be  exercised  reasonably.  The  mere  fact  of  the 
existence  of  a  cross  dum  i^^ainst  the  assignor  of  • 
decree  by  his  judgment-debtor  is  no  reason  fur  refns- 
ing  issue  of -execntion  ou  the  application  of  the  as- 
signee. Kbisbha  HoBm  Dohsrb  v.  Euabhath 
CaiTCKBBBUTir    .         .    I.  Ij.  B.,  IB  CrIo.,  446 


27.- 


-  TrantferofdecTf 


jperaiion  of  lav: — Bepreeentatitit  of  original 
deerte-holder—Cieil  Procedure  Cod*  (Act  ZIV  of 
388-2J,  I.  S44~Right  to  appeal  agaimt  order  refm- 
iitg  execution. — B  died  in  May  1SG9,  leaving  his  pro- 
perty to  Ms  eiecntora  in  trust  for  the  appellant  P, 
and  he  directed  that  the  property  should  be  assigned 
by  them  to  the  appellant  as  soon  as  he  came  of  age. 
In  Aagnat  1868,  the  executors  Qled  this  soit  against 
I,  as  manager  of  certain  lauded  property  belonging 
to  the  Hallai  Bhattia  caste,  and  known  aa  Hahajan 
Wadi,  to  recover  certain  loans  made  by  them  aa  exe- 
cutors to  him  as  manager  of  the  said  wadi.  On  the 
11th  May  IBTO,  while  this  suit  was  pending,  the 
executors  assigned  all  the  property  of  Uieir  testator 
to  the  appellant  P.  By  the  deed  of  anigmnent  they 
aasigned  to  him  (inter  alid)  "all  moveable  property, 
debts,  claims,  and  things  in  action  whataoever  vested  in 
them  as  such  executors."  No  steps  were  taken,  sub- 
sequently t«  this  assignment,  to  make  the  assignee,  P,  a 
party  to  the  suit,  which  proceeded  without  amendment. 
On  the  23rd  January  1873,  adeeree  was  passed  for  the 
pUintiffa  on  the  record  for  H31,272-13-S,  and  it  ma 
declared  that  the  sud  sum  shonld  be  a  first  charge  on 
the  rents  and  income  of  the  said  wadi.  Subsequently 
to  this  decree,  L  opraied  an  account  in  the  name  <d 
the  appellant  P,  and  from  time  to  time  made  pay- 
ments to  him  on  account  of  the  decree.  The  laat  of 
these  payments  was  made  on  the  19tb  November  1B84. 
None  of  these  payments  were  certifled  to  the  Court, 
In  1886  the  respondent  F  was  appointed  to  the  rfflce 
of  manager  of  the  Hallai  Bhattia  caste  in  the  place  of 
Ij,  the  origins]  defendant  in  the  suit.  On  the  4th 
January  1886,  his  attorneys  wrote  to  the  appellant's 
attorneys  offering  to  pay  the  appellant  the  balance 
due  to  him  ander  the  decree.  Sabsoquently,  however, 
he  refused  to  make  any  payment  to  the  appellant^ 
whereup.'in  the  appellant  applied  for  execution  of  the 
decree  agunst  him  as  manager  of  the  said  wadi.  He 
claimed  to  be  a  transferee  of  the  decree  under  a  232 
of  the  Civil  Procednre  Code.  His  application  was  re- 
fused by  the  Judge  in  chambers.  Held  that  the 
appellant  was  a  transferee  of  the  decree  within  the 
meaning  of  s.  232  of  the  Civil  Procedure  Code.  The 
decree  had  been  tiansfcrred  to  him  "  b j  operation  of 
law."  As  such,  he  was  entitled  to  sue  out  execution, 
and  was  to  be  regarded  as  the  representatire  of  tbe 
original  decrsc-holder  witUn  the  meaning  of  el.  (c)  of 
s.  241  of  the  Civil  Procedure  Code  and  had  a  right  of 
appeal  against  the  order  of  the  Judg;!  in  cbunbera 
refusing  execution.  PirBKAnABSAB  JiwAfXiAa  b. 
Taixabsas  WAI.MI        .    I.  Ii.  B,  11  Bom.,  608 

28L Traiufer  of  dtcree 

— BeprteeiUatiret    <f    iiUermtdiate    tra»ifere» — 
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DIOaST  OF  CA8E& 


(    117«    ) 


Suit  i«  tniiu/eT*e  for  decretal  antount-  Dectar- 
atoru  decree.— The  trenrferee  ot  a  decree  for  coats, 
KBBiwiatiiit;  witb  hint  the  traniftrLir,  mode  &n  ftppli- 
tatioa  nndor  b.  S33  of  the  Civa  Prof  edurti  Code  to  he 
allowed  to  oitcute  the  dwrw.  The  application  was 
ol>uo«pd  by  the  judgment-dclitor  aiid  was  rejected, 
ana  tho  Court  referred  the  tmnsfcree  to  a  regular 
■nit.  After  taking  various  proceedings  iucffectusllj, 
be  instituted  a  suit  for  the  recovery  t{  the  sum  to 
which  be  was  entitled  aa  costs  under  the  decree  tians- 
fdred  to  Mm.  Held  that  the  plaintiff,  as  the  holder 
of  the  decree  by  asmgnment,  could  only  recover  the 
amoaot  under  it  by  eiecuttng  the  decree,  and  not  by 
a  separate  suit  i  but  that  he  was  entitled  to  have  a 
decKO  declaring  that  the  alignment  to  him  of  the 
decree-holder's  rights  under  the  decree  was  valid,  and 
gave  him  a  right  to  execute  it,  and  that  the  Court's 
order  under  i.  232,  which  disallou'ed  the  eiecution, 
was  an  improper  one,  a  suit  for  tMs  relief  bnng 
muntunable ;  fiir,  there  being  no  appeal  from  orders 
nnder  s.  232,  there  would  otherwise  be  no  remedy ; 
and  that,  looking  at  the  plaint  and  the  iMues  on 
which  the  parties  were  divided,  and  the  fact  that  the 
Coart  which  refused  the  plahitilfs  application  for 
eiecntion  referred  Mm  to  a  regular  suit,  this  relief 
might  properly  be  given  in  tho  present  suit  Per 
ilkanooD,  J.,  that  the  suit  was  muiitainable,  inas-  , 
mach  as  the  present  plaintiiF  never  having  been  ac- 
cepted on  the  record  as  holder  of  the  decree,  the  qnes- 
tion)  wMch  were  dUposed  of  by  the  Court  eiecutin); 
the  decree,  as  between  the  plaintifF  and  the  jndt;ment- 
debtor,  c  >aM  net  be  rq^rded  as  questions  within 
*.  244  of  the  Civil  Procedure  Code.  KAH  Baxbbh 
r.  I'ilWA  Lii   .  .    I.  L.  E.,  7  All.,  457 


17.- 


Application  fo. 


txaculion  by  beni-Jlcidt  holdtr  of  decree — Applica- 
tiott  ditniseed— Suit  for  declaration  of  applicani't 
right  to  execule  tht  decrte.—Ueld  that,  where  an 
application  nnder  i.  232  of  the  C.ide  of  Civil  Pf  - 
codure  by  a  penm  alleging  himself  bi  be  boiieflcially 
entitled  under  a  dicrM  to  exveutc  sucb  decree  baa 
been  rejected,  it  is  atill  competent  to  the  applicant 
(no  appeal  tying  fn.m  the  irdcr  undti  a.  232  reject- 
ing bu  applicati'in)  t^  bring  a  sepamte  suit  fur  a 
declaration  that  be  is  the  persiii  entitled  to  execnte 
tho  decree.  BataSathth  v.  Panna  Lai,  I.  L.  E.,  7 
All.,  4Ji7,  and  Salodkar  Shaha  v.  Snrogobiiid  Dai 
Koibvrio.I.L.  a.,J2Ca(e.,  106,  referred  to.  Smo- 
Aaj  Suron  r.  Axih-vd-biv  KhaN 

[I.  U  B.,  20  AIL,  639 


ititlcd  t-j  have 


ot  a  decree  is  niit 

right  liko  the  original  dccrec-liolder ;  if,  howci 
tninsfer  be  by  assignment,  and  in  writing,  s.  232 
of  the  Code  of  CivU  Pruceduro,  Act  XIV  of  1882, 
enables  the  traosf  i-ree  t«  apply  for,  and  the  Court  to 
proceed  to,  eiecutioDi  in  the  manner  therein  provided. 
jATSBiuii  HmAOHAim  r.  Uhaji  Haiabati 

[L  L.  B.,  9  Bom.,  170 

19.  - 


CIVIL  PEOCJETDUBE  COBH  ACT  XIV 

Of  1882  (ACT  X  OF  ISTly—ooiUiiuted. 
decree— Plea  of  fraud  raited  in  exeeution-proeeed- 
iufft. — i  a  assignee  of  a  decree  under  an  onl.  aeaign- 
ment  has  no  lorut  itaudi  at  all  to  apply  for  execution 
of  a  decree,  but,  as  ref^rds  one  who  claims  to  be  an 
assignee  iu  writing  or  by  operation  of  law,  the  Comi 
has  a  discretinn  under  s.  232  of  the  Cnde  of  (^vil 
Procedure  (Act  XIV  of  1882),  whether  to  recognixe 
such  assignment  or  not.  When  an  assignee  of  a 
decree  applied  tor  execution,  and  the  judgment- 
debtors  contended  that  the  decree  oought  to  be  exe- 
cuted had  been  obtained  by  fraud  and  was,  therefore, 
a  nullity  and  incapable  of  eiccntion, — Held  that  it 
was  not  open  to  the  jndgment-debton  to  raise  the 
defence  of  fnind  in  the  conrse  of  the  eiecntion-prc< 
ceci^Dgs.    Paktata  b.  Dioambab 

PL  L.  B.,  16  Bom,  307 
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of  decree  by  creditor  of  out  of  teitraX  jndg- 
taenl-deblort — Probability  of  decree  bti*g  executed 
agaitut  another  judgmeni'debior — Ground  for  refut- 
ing eateution  to  jwrc*a»er.— A  decree  far  damage* 
and  Goiti  having  been  obtuned  against  P  and  C,  A, 
to  whom  P  was  indebted  and  was  about  to  aaeign 
property  as  secnrrty,  in  oiAet  ti  prevent  P  being 
adjudicated  an  insolvent,  and  with  a  view  to  execute 
the  decree  against  C  if  possible,  purchased  the  derree. 
A  applied,  under  a.  282  of  tbe  Code  of  Civil  Pn> 
cednro,  for  leave  to  execnte  the  decree.  This  appli- 
cation was  rejected  by  Ebkhan,  J.,  on  the  (ironnd 
that  the  decree  was  certain  to  be  executed  againit  C, 
and  not  against  P,  under  whose  orders  and  for  whose 
bemflt  C  acted  when  he  infringed  the  right  of,  and 
became  liable  in  damages  to,  tbe  plaintiff  in  the  suit. 
Held  on  appeal  that  the  benefit  likely  to  be  gained 
by  F  by  this  trancaction  was  no  sufficient  ground  for 
refusing  leave  to  ^  ts  eiecnte  tbe  decree.  AnsA 
Bake  r.  Cjupps  .    I.  L.  B.,  8  KwL.  466 

SL     •     Joint    decree— 

Tr^uefer  of  a  moneu  d,--ret  to  one  of  ttrerat  co- 
Jndgmeat-delitnri. — Certain  property  was  mortgagod 
by  A  to  B.  t^nbsequently.  this  property  was  par- 
chased  by  (7  at  a  sale  held  in  execution  of  a  decree 
obtained  by  a  third  person  against  A  ;  B  then  brought 
a  suit  on  bis  mjrtKage-bond  against  A  and  C,  and 
obtained  a  decree  for  the  sale  of  the  mrrtgagcd  pro- 
perties, and  also  a  personal  decree  agunst  A ,-  B 
assigned  Ms  rights  nnder  this  decree  to  C,  who 
applied  fur  execntiiia  under  s,  232  ot  tbe  Code,  A 
objected  to  tiecutioa  issuing,  relying  on  prov.  (A) 
to  a.  232.  Held  that  prov.  (b)  tu  s.  23K  applies 
only  to  decrees  for  money  personally  due  by  two  or 
more  persona ;  and  that  the  decree  nbtunod  by  B 
against  A  and  C  nut  bring  a  personal  drcrce  i^unst 
C  (he  having  been  made  a  defendant  only  by 
reason  that  ho  had  purchased  the  mortgaged  property 
subject  to  the  mortgage  debt),  C  as  assignee  of  B 
was  entitled  to  take  out  eicruti'>n.  Lalla  Bhaoux 
PBBflOAS  r.  HouoWAT  .    X  L  B.,  11  CaJo.,  888 

2a.  Bengal  Tenancy 

Act,  1. 148  fkJSecreefor  arreare  of  rent,  Aitign- 
nent  af—Execution  of  decree  by  oieignee.—ThtUct 
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DIGEST  OF  CASKS. 


CIVIL  FBOCIEDUBE  CODE,  ACTT  ZIT 
OP  1888  (ACT  X  OF  1877>-<o«iiii«*d. 

bom  ths  piDTigiotu  of  t,  148  (A)  au  ualgnes  who 
proceadi  to  eietnition  afterwords;  but  eiecation 
CBDQot  be  refiued  where,  before  Hat  Act  cvae  into 
opention,  the  uiignment  had  heeo  recognized  by  a 
Court  of  GKCcatian  under  i.  232  of  the  Civil  Frc- 
cedure  Code.  Koilabe  Chchdes  Roz  t.  Jodo 
NaihBoe    .  .    I.  Zi.  B..  14  Calo.,  S80 

as.  Exte»lio»   of  a 

decree  of  the  Agent  for  Sardan — Rightt  of  Iram- 
ffrte  q/'  a  decree.~A  in  1S39  obtained  a  decTM 
uf^nit  B.  a  sardar,  in  the  Conrt  of  the  Agent  for 
^tardaiv.  Tlie  dwree  wu  eiccated  in  the  Agent's 
Court  until  B't  death  io  1G69.  B'l  itotni  u  a  nrdar 
under  the  eicloiive  juriadiction  of  the  Agent  did  nnt 
docend  to  hit  sniu,  and  the  decree  ws>  tianaferred  to 
the  Conrt  of  the  Fint  Clan  Subiir^nate  Judge  at 
Ahmednagar  for  execntian.  The  cat"  went  up  twice 
to  the  High  Court,  under  whoie  orden  the  eiecntinn 
WM  for  »ever»l  yean  continued  in  fiivour  of  A'a  re- 
preientatiTea  againtt  the  eitate  of  S'l  bddi.  Id  IS8S, 
one  of  A'»  repreacatatirca  auigned  hia  interest  nnder 
the  decree  to  C  and  D.  Therenpon  the  tranafn^ei 
C  and  O  applied  to  the  First  Claw  Subordinate  Judge 
at  Ahmednagar  to  hare  their  names  aabitituted  in  the 
j^ace  of  the  tiansferor  in  the  eiefnitiDn-proceedlngs. 
The  Snbardinate  Judge  rejected  this  applicatioo,  on 
the  ground  that  he  could  not  recogniiethe  transfer  of 
the  dM^ree  either  under  e.  97a  or  £33  of  the  Civil 
Procedure  Code.  Setd,  reversing  the  order  of  the 
lower .  Court,  that  the  asmgnmsut  of  the  decree- 
holder's  rights  to  exeention  in  this  ease  was  one  ap- 
proved bj  the  law  as  contained  in  a.  £112  of  the  Code 
of  Civil  Prccednre.  The  transferee  of  a  decree  ftuns 
by  the  transfer  the  rights  of  the  transferor.  Tib&vit 
Saxbjjuu  Naoakkab  r.  Ebibhnakao  Haehab 

[L  L  B^  U  Bom,  IBS 

34.  CfHiJUateofad- 

miiiitiration  und^r  Bombai)-  Segulatio*  VIII  of 
1837,  :  7— Solder  of  tuah  eerliJUaUSigM  io 
exeeale  decree  at  tratt^feree. — A  holder  of  a  certifi- 
cate of  adminiBtration  granted  under  ■:  7  of  Begu- 
lation  VllI  of  1827  is  a  transferee  by  law  of  a  decree 
obtained  by  the  deceased  within  the  meaning  of  s.  232 
of  the  Civil  Procedore  Code,  and  it  competent  to 
apply  for  execution  (>f  soch  a  decree.  Ekavdbbat 
Baiajibat  r.  Qakisb  Ssastbi 

[L  L.  B.,  11  Bom.,  see 

86. :  Transfer  of  decree 

—SoHce  of  Irai^fei^-Trantferee't  rigkte— Legal 
repretentalire  of  a  daoenied  jadmettt-debtor. — 
The  transferee  of  a  doerec  standi  in  the  aame  poaition 
for  getting  eiecntiun  as  the  transfcrnr;  If  a  decree 
is  transferred  by  aoignmcnt  after  the  dnth  of  the 
judgment-dclitor,  notice  of  the  transfer,  u  required 
by  s.  232  of  the  Civil  Preccdnre  Code,  may  he  served 
on  the  legal  representative  of  the  deceased  judgment- 
debtor.  The  death  of  the  judgment-debtor  does  not 
render  the  transferred  decree  incapable  of  execution. 
KHDBItBOBHAI   Mababtauji   d.    Hobvazsha    Phi- 

xozsBA  L  Ii.  B.,  11  Bom4  727 

of 


dure  aa  to  allowing  execntion  of  decrees  by  aa^gneca 
mnet  he  ewrcisod  reaennahly.  The  mere  fact  of  tin 
eiistence  of  a  cioas  clum  against  the  assignor  cf  a 
decree  by  his  judgment-debtor  is  no  renaon  for  refus- 
ing issue  of  -execution  on  the  application  of  the  as- 
signee. Ebiheba  MoHcn  Dossbb  n  Ebdabkate 
CauczBBBcnT    .         .    L  Ii.  B.,  Ifi  Cala,  446 


37.- 


-  Traiufer  of  deet 


bg  operation  of  lav — Beprtientaiive  of  original 
decree-\older~ Civil  Frocedvre  Code  fAct  XIV  of 
188-iJ,  t.  244— Right  to  appeal  againtl  order  refitt- 
ing execution. — E  died  in  Hay  1SB0,  leaving  hia  prc- 
perty  to  his  exeentors  in  trust  for  the  appellant  P, 
and  he  directed  that  the  property  ahnuld  be  asngned 
by  them  to  the  appellant  as  soon  aa  he  came  of  age. 
In  August  1S6S,  the  executors  filed  this  snit  against 
Ii  as  manager  of  certun  landed  property  belnnging 
to  the  Hallai  Bhattia  caste,  and  known  as  Hahajan 
Wadi,  to  recover  certun  loans  made  by  them  aa  oie- 
cut'iri  to  him  as  manager  of  the  sud  wadi.  On  the 
11th  Hay  1870,  while  tbia  suit  was  pending,  the 
eiecntors  asaigned  all  the  property  of  their  testator 
to  the  appellant  P.  By  the  deed  of  aaaignment  they 
assigned  to  him  (inter  aM)  "all  moveable  property, 
debta,  clsinu,  and  things  in  action  whatsoever  vested  in 
them  as  such  eiecutora."  No  atepa  were  taken,  tnb- 
seqnently  to  this  assignment,  to  make  the  aiuignee,  P,  a 
party  to  the  snit.  which  proceeded  without  am endment- 
Od  the  23rd  January  187S,  a  decree  waa  passed  for  the 
plaintiffs  on  the  record  for  831,272- 13-6.  and  it  was 
declared  that  the  sud  sum  should  be  a  first  charge  on 
the  rents  and  income  of  the  said  wadL  SubaequenUy 
to  this  decree,  L  opened  an  acconnt  In  the  name  of 
the  appellant  P,  and  from  time  to  time  made  pay - 
meuts  to  him  on  account  of  the  decree.  The  last  of 
theM  payments  waa  made  on  the  10th  November  1884. 
None  of  these  paymenta  were  certified  to  the  Conrt. 
In  188G  the  respondent  F'wu  appointed  t«  therfllce 
of  manager  of  the  Hallai  Bhattia  caste  in  the  place  of 
L,  the  original  defendant  in  the  anlt.  On  the  4Ui 
January  1S66,  his  attomeya  wrote  to  the  appellant's 
attorneys  offering  to  pay  the  appellant  the  balance 
due  to  him  under  the  decree.  Snbspqnently,  however, 
he  refused  to  make  any  payment  to  the  appellant, 
wheronpon  the  appellant  applied  for  execution  of  the 
decree  agaiuat  him  aa  manner  of  the  said  wadi.  He 
claimed  to  he  a  transferee  of  the  decree  ander  a  232 
of  the  Civil  Pmoednre  Code.  Hia  application  was  n- 
fused  by  the  Judge  in  chambers.  Seld  that  the 
appellant  was  a  transferee  of  the  decree  within  the 
meaning  of  s.  232  of  the  Civil  Procednre  Code.  The 
decree  had  been  tmnafcrred  to  him  "  by  opention  of 
law."  As  such,  he  was  entitled  to  sue  out  execution, 
and  waa  to  be  regarded  se  the  repreacntativo  of  the 
original  decree-holder  within  the  meaning  of  cl.  Ic)  of 
s.  244  of  the  Civil  Procedure  Code  and  had  a  right  of 
appeal  against  the  order  of  the  Judge  in  chambers 
refaaing  execution.  PcrsnAaAnDAs  Jiwavkab  «. 
Tallabsas  Walui        .    I.  Ii.  B.,  11  Bom.,  606 
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Tranter  of  decree 

of    intermediate    trantferea—: 
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DI0S8T  OP  CASH3. 


CITII.  FROOBDUHB  CODB,  ACT  XIV 

OF  1683  (ACT  X  OF  Wmi^eiMinutd. 
Onitiion  to  gitm  notice  of  application  for  t%h- 
tmiio*  ofmtMt—Titls  q^aiiiiiiWB.— TbehoiilBr  of 
K  decrea  for  the  aftle  of  mortgaged  property  having 
tnnaf  erred  the  same  to  JH  h;  regiatered  inctramBoti  AI 
tmufeired  the  decree  to  other  penona,  nnd  the  od- 
tnnifsreea  applied  aoder  ■■  332  of  the  Civil  Proofr< 
dare  Code  to  biTe  their  p&mei  anbititiited  for  tboie 
of  the  ori^n&l  decree-holden.  The  judgment- debtor 
oppoied  the  appliutiim  oa.  the  gnniDd  that  ^'i 
mune  had  not  lieen  Bubstitiited  for  the  namea  of  the 
original  decree-holders  irho  bad  traDiferred  to  him. 
It  appeared  that  no  notice  hitd  been  iaanedto  Jf  under 
a.  232  of  the  Code,  that  he  waa  dead,  and  that  hU 
legal  repreacntatiTe  had  net  been  cited  ai  required  by 
law.  The  application  waji  allowed  b;  the  CoTuta 
below,  Stld  that,  eien  aeanming  that  the  judgment- 
debtor  had  a  lociu  tiaadi  to  raiae  the  objecUon  that 
notice  had  not  been  ixaed  to  the  applicanti*  traoi- 
feror,  he  had  no  pouSble  intereat  in  the  qneation,  and 
onnld  not  be  prejudiced  b;  the  pasaing  of  the  older  ; 
that  it  waa  not  neceaaary  to  cite  the  repreaentatiTea 
of  the  transferor  ;  and  that  the  order  not  being  one 
npon  wliich  eiecntion  of  the  decree  could  iaane,  bnt 
merely  for  a  tmnafcr  of  namee,  (he  objection  that  th<e 
transferor  had  not  been  cited  nndcr  a.  382  waa  not  a 
anbatantial  one.  Stld  that  it  could  not  be  aaid  that 
where  a  decree  haa  been  aaaigned  by  one  aaaignor  to 
■mother,  the  anbatitution  of  hie  name  on  the  record  in 
lieu  of  that  of  the  original  decree-holdrr  wm  a  con- 
dition precedent  to  the  aaaignoT*!  paaung  title  under 
the  urignment    Ovxzabi  Lal  p.  Data  Bah 

(I.Zj.B.,eAU.,46 


aov- 


-  Tranter  nfthcn 


Codt,  Act  2lt  o/iaSB,  t.  ^a— Right  of  proetdurt 
— Bxec*tio»  wmd»r  Bengal  Ant  VIII  of  1869  and 
Act  VIII  of  JS8S.— Upon  the  death  of  the  f  nil  owner 
the  mnther  took  out  probate  of  a  will  in  which  alie  waa 
appointed  eiccntrii.  The  will  waa  afterwarda  dia* 
piitcd  by  Xhe  minor  son  of  the  teatator,  and  probate 
waa  revoked  j  but  while  the  mother  waa  in  poiaea- 
maa  of  the  eatate  as  eiecntrii,  die  med  and  obtained 
a  decree  for  rent  under  Bengal  Act  Till  of  1889. 
Upon  the  application  of  the  minor  for  the  execution 
of  the  decree, — Btld  that  the  minor  waa  in  a  poai- 
tlon  to  execnte  the  decree,  hla  laoceaaion  to  the  eatate 
of  hii  father  being  a  anccesaion  or  tranafer  by  opera- 
tion of  law  within  the  meaning  of  ■.  S33  of  Uie  Code 
of  Civil  Procedure.  Stld,  also,  that  the  mode  in 
which  the  decree  waa  executed  under  the  old  Bent 
Act,  Bengal  Act  Till  of  1869,  waa,  in  ao  far  aa  it 
waa  a  right  at  all  that  belonged  to  the  jadgtoent- 
creditar,  not  a  private  right,  but  a  mere  right  of  pro- 
cednre,  and  the    exeention  waa,    therefore,  to    be 

Kvemed   bj   Act  Till  of  ISSG.    Uiuaoomtrsr 
LSBT  T.  BxtWOXATE  BBDTrAOHABJII 

i:LL.B.,16Calo.,847 
Ste  Sathitbatax  «.  BBAinrcrauf  Fnui 

[Z.L.K,ail[ad.,SES 
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— Tranter  ofdtcret 
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— Bmomi  Iramfer, — If  a  decree  ia  tranaferred  I 

M  benamidar  for  (he  aetnal  purchaser,  (he  latter  i« 
entitled  to  csocvte  Uis  decree,  and  Iob  right  course  ia 


Ituolveuey — Coac 

potitionmlk  ereditort—Atiignment  of  intolttnf* 
Utatc  to  turtli/ — Adjudieation  let  ande,  ajftet  nf, 
on  prnioM  decree. — Suit  by  official  aangnee  on  « 
debt  due  ia  O  B  8  pending  the  latter'a  insolTeDcy. 
Flea  by  defoidant  that  he  bai  paid  to  the  imolvent 
overruled  on  the  ground  (bat  payment  to  inaolvemt 
poidiug  insolvency  cannot  bind  (ho  official  aangnee, 
and  de^'ee  made.  Snbsequently  the  inaolvant  a^ered 
into  a  compontion  with  hia  crei&tora,  and  execnted  an 
Bsaignment  of  his  estate,  effects,  and  aaarti  in  favour 
of  £  in  consideration  of  B'»  becoming  anrety  to  tba 
creditors  for  the  payment  of  the  oomporition.  Ao- 
oordingly,  an  order  waa  made  setting  ande  the  adjn- 
dication  and  giving  liberty  to  the  official  aaaignee  to 
make  over  to  the  Insolvent  hia  eatate  and  effects.  B 
now  applied  for  execution  of  the  decree  in  this  luit 
agaioat  the  defendant.  Seld  that  the  order  setting 
ande  the  adjudication  ^  not  have  the  dfect  of 
annnlling  the  decree  in  any  way.  It  opented  in 
paaong  the  benefit  nnder  the  decree  from  the  offidal 
aaaignee  aa  repieeeniing  the  creditors  (o  the  present 
ap^ieant,  and  made  the  Utter  b;  operation  of  law  an 
assignee  under  s.  212,  Civil  Procedure  Code.  It  was 
held  to  be  unnecessary  to  ccmaider  whether  Ume  waa 
in  fact,  pending  the  insolvfstey,  a  payment  to  1^  in- 
solveut  in  diachaige  of  the  daim.  Mtr.i.^a «. 
ABixAiia  Camsn  Ddtt        .    4  O.  W.  TS.,  786 

SB.  — Bale  of  deerm- 

koldtr'i  iiUeretl  mdtr  a  ieerte — Rigit  of  •unite 
vjien  exeention  u  refuted. — SigJkt  of  nttf.— The 
aaiignee  for  value  of  a  decree  obtuned  by  two  jmt- 
ions.of  whom  one  was  a  minor,  applied  for  exeention 
of  the  decree,  bnt  hia  application  waa  refnaad 
under  Civil  Procedure  Code,  a.  23B.  He  now  sued  to 
recover  from  hia  assignor  the  sum  paid  by  him  for 
the  aasigument.  Seld  that  the  plaintiff  was  entitled 
to  recover.    Bavabahi  v.  Babatapfa 

[I.  li.  B.,  18  Had.,  ass 

«.  984  aSM.  B.  210). 

See  CisSB  trmiBR  fizscvTioir  or  Dicbeb 

— EXBCDTION   BY  ASD   AOAIlfBT   BiFBI-. 
BBSTATIT28. 

See   Cabes   trKnn    BBF&BBnnATiTB   ca 

DBOIASBD  PlBSOlT. 

See  Cases  itndbb  Sau  nr  Exiouriov  ca 

DEOBEB— -DBOBBBB       AQArMBT        BlFSB- 
BSKTATiTJtg. 

L   BxeonUou  of  deorea 

against  TepreaeatatlTe— C^in  bg  pertomai  n- 

preteittattve  of  Jndgment-debter. — Wha«  it  was 
sought  to  execute  a  decree  obtuned  againrt  a  penon 
who  had  died  since  the  date  of  the  decree,  bj  attaching 
eertun  immoveable  property  in  the  pcsseanon  of  the 
personal  representative  of  the  deceased  jndgmctit- 
debtor,  and  such  personal  representative  claimed  to 
hold  the  property  not  in  her  representative  character, 
but  in  her  own  right, — Htld  that  her  claim  was  not 
a  elum  nnder  s.  246,  Act  VIII  of  1859,  but  that  the 


lizcdbyGoOt^Ic 
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DiaXST  OF  CASES. 


(    1192    ) 


CIVIL  FBOGltDTTBll  CODX^  ACT  XlV 
OV  IBSa  (ACT  X  OI*  im7}—oc»H,H„d. 

eue  e&me  onder  h.  810  tnd  Zll.    AniBinnnBaA 

Esi.iooa  i>.  MozunsB  Hosbun  Chowshbt 

pS  E,  Zh  B^  66 
MAHoms  IfozuntK  Hobbxiii    Cbowvhbt  v. 

AHUBTiiixiBai.  Ehaioob  .        .    SO  W,  XL,  S80 

& ■  WWe,  anring  pro- 
ceeding* In  raemtioa  of  m  decree,  the  jndgtomt* 
debtor  did,  the  traDsferee  of  hi*  property  ihould  ba 
pat  on  the  record  in  pUca  of  the  deoetsed,  or  k  re- 
gular niit  ibmld  be  brought  againit  him.  Be  iboald 
not  be  treated  m  a  claimant  ander  i.  246,  Act  VIII 
of  1859.  SavBTCR  Bibbk  v.  Colekotox  or  Sasch 
[18  B.  L.  B.,  86  nota:  10  W.  &,  109 

8.  i;x*emtiiM  qf  de- 
cree patted  agaiiut  deeeated  ptrian. — When  a  de- 
cree has  been  passed  againit  a  deceaaed  persan,  eie- 
cntioD  of  inch  decree  cannot  be  had  under  the  Civil 
Procedure  Code  against  hii  legal  repreioitatiTe.     In 

TBI   XATTIS   OV   TBX  PnTHOH   Or   QlBBSDBOVATB 

Taqou        ,  .     U  K  Ii.  K,  884  note 


ctaiid  dtbtor  claintd  bg  \eir  a»  t«if'aeqtnred.~ 


which  is  claimed  bj  the  heir  aa  hij  gelf-acqutred  pn>- 
perty,  the  Court  ihoold  proceed  nndra- 1.  203,  witbont 
T-equiring  any  freih  application  to  be  made  under 
that  lection.  Bav  Chaitd  Cbtoebsbhttt  c 
Hasbub  ITabaim  Bo;        .         .    1  C.  Ii.  B.,  3GD 


intereit  in  an  imputible  lamindari  pawe*  Ttpon  the 
death  of  the  flttfaer  to  the  aon,  th«^  ii  nothing  in 
the  eatate  itielf  which  can  be  attached  aa  aaael«  of 
the  &Um  nnder  a  decree  agunit  him,  or  wUch  can 
be  made  »Tidlable  in  execution  of  the  decree  againet 
Ua  ioa  ■■  hii  repreaentative.  Thongh  ■  son  ii  bound 
under  Hindn  Uw  to  pay  hia  father*!  juat  debt*  fniin 
any  property  he  may  pcBseei,  yet,  when  ha  ia  made 
a  party  to  a  decree  ai  represetitative  of  hii  deceaied 
father  for  the  purpoie  of  eiecnting  it,  hU  liability  ii 
limited  to  the  amount  of  aneta  of  the  deceaaed  which 
may  have  come  to  hia  hand*  and  have  not  been  duty 
diapoacd  of.  ZaiIibdak  op  Sitaoibi  r.  Alwab 
ATTAIta'AB.      Bakqiii  Vibapasbia  CHViciriA  Tbak- 

BiAB  e.  Alwab  Atzabqab  .  I.  Ii,  XL,  8  Had.,  42 


Deem     again 


.    ...,-.- J  .»haniir<!f  i 

—Skar*  of  dttattdfathtr  ofjoimtf<miil!i—JMtt$. 
~-In  B  aott  bj  Uie  truiteea  to  remoTe  the  defmdant 
from  the  man^^emoit  of  certain  templet,  a  decree 
for  me«ne  poAtf  wm  pansd  agkinet  the  defendant, 
who  waa  the  kanikvan  of  a  Ualabn  tarwad.  M»ld 
Umt  the  taiwad  property  in  the  hand*  of  the  deMaaed 
defendanf  ■  aneceaMT  waa  not  aecet*  of  the  decnaed 
In  the  handi  of  hia  mcceaaor  liable  to  aatiafy  the  de- 
cree nndcr  ».  2U  of  the  Code  id  CWil  Procednre, 


OIVIL  FROCHDXTBI]  COD'S,  ACT  XIT 

0¥  188S  (ACT  X  OF  1877)-«oi.(»Mrf. 
1B77.  The  ahare  of  a  dec«Med  father  in  an  undivi- 
ded Hindn  family  paatei  by  BurriTonliip  to  the  aona, 
and  is  not  aeeete  in  their  bandi  to  latiify  a  decree 
agajnat  the  Father  nnder  b.  284  of  the  Code  of  Civil 
I^ednr^  1S77.    Bin  Vabma  t.  Eokaf 

[t  L.  B^  6  uod,  aas 


7.  - 


'    Daert*     obtaimti 


agaimtl  father  txanUed  agaiml  hit  tont  a.  „,.  ,^ 

Ertteutativtt. — In  an  nndivided  Hindn  family,  al- 
lougb  the  interefta  of  the  nni  b  the  anceatnl  e(tat« 
are  liable  to  aatiafy  the  fetber'i  debt,  the  bolder  of  • 
monc^-deeree  agwnat  the  father  who  hai  net  attached 
the  anceatial  eitate  before  the  death  of  the  father 
cannot  eiecnte  the  decree  tgainit  the  ancertrsl  pro- 
perty aa  aaaeta  in  the  bands  of  the  reprcaenlativea  ol 
the  judgment-debtor  nnder  *.  334  cf  the  Code  of 
Civil  Procedure,  18^7.  ZobuHciar  ef  Sivaffiri  r 
Alaar  Asyangar,  I.  L.  S.,  8  Mad..  43.  followed. 
HANmAHTBA  t.  EASntAYYA 

[L  I.  B.,  e  Had.,  ass 


R  —~^-^^~—^^^-~-~—  Deerte  for  mtkiit- 
imanct  obtained  tigatntt  father.~A  deraee  for 
maintenance  agaiuat  s  Hindu  directing  an  annual 
payinent  to  be  made  by  him  to  the  decree-holder 
duimg  her  lifetime  can  be  executed  after  the  death  of 
the  jndgmoitpddttor  agaimt  Ma  aona  to  the  extent  of 
Ae  aiaete  ol  the  decemaed  taken  by  them,  but  inch 
asset!  do  not  include  the  share  of  the  &ther  in  the 
tmily  property.    Kuvaxahbas  d.  Sushattaf 

[I.  I..  B.,  fi  Had..  384 


9-  Liabilily     ^    ton 

for  fathet'i  debt—Dterte  againH  tamindari  dirae- 
tinff  tale  <ffland — Execution  aaaimt  ton  nf  tamin- 
dar.—i  init  having  been  brought  agiunrt  the  holder 
of  an  impartible  lamindart  upon  a  prcmlsaorj  note, 
a  decree  waa  paaaed  by  consent,  whereby  certain  Und 
waa  directed  to  be  sold  in  the  event  of  the  debt  not 
being  p«d  in  a  certain  way.  After  the  death  of 
the  uunindar,  execution  proceedings  were  taken 
agahuthia  son  to  obtain  a  sale  of  the  nid  land. 
Seld  that  the  decree  oonld  he  eicuted  agalnrt!  the 
son.    Zajojidib  o»  Sitaoibi  «.  TiarvmioAiJA 

[L  I..  B^  7  Had..  889 

«.  386  (1869,  BL  aiBX 

See  Eibcctioh  oi  Dkobeb— ArPLicinoir 

VOS  EZBOmCIOR  AHS  POWBBB  OJ  CpUBT. 

[4  C.  L.  B,  97 

1. 1..  B.,  is  Bom.,  400 

I.  Ii.  B.,  17  Oalo;,  681 

See  LijciTATioir    Act,   1877,  abt.    179— 

Natitbb  of  Afplicaiiovb— Ibbbsdub 

AKD  Dbfbltivb  Afpuoattorb. 

[X  I-  B.,  6  Mad.,  ADO 
L  L.  B.,  16  Had.,  14S 
1. 1..  R,  as  Calo.,  ai7 
I.  Z,.  B.,  36  Calts,,  684 
sew.  N..  686 
X  L.  B.,  21  Oslo.,  818 
I.  L.  B.,  17  Had.,  76 
I.  Ik  B.,  10  Bom.,  34 


lizcdbyGoOt^Ic 


(    11S3    ) 


mOEST  OF  CASES. 


(  nw  ) 


CIVIL  PBOCEDUEE  CODE,  ACT  XIV 
01"  1882  (ACT  X  OF  1877)— coniwuerf. 

See  Pbaotioh— Cim  Casks— ExKOimos 
01  Dbobeb,  Apflioatiok  roB. 

Sw.  B.,  sea 
W,B..,a71 
iew.B.,26 

,^ .  Application  for  arooution 

Ol  dBmea^Adjtatmeat  of  decree.— TJnder  t.  23S 
of  the  Code  of  CivU  Procednre,  1883,  the  decree- 
holder  of  the  party  who  mppliea  for  eiemtion  if 
bonnd  to  rtate  m  hu  application  any  adjuitment 
between  the  parties  after  decree,  whether  nich  ad- 
iogtmait  has  or  bM  not  been  previunsly  certified  ta 
the  Court.  Panpoyya  v.  S'araianimh,  I.  L.  £.,  3 
Mad  216,  (olhiwed.  QpHM-EMTfiSsB  c.  Bapwji 
DiYiaiM  .  .  •  I.  L.  B.,  10  Bom.,  388 
.  a.  238  (1S6S,   B.  214)~IiiM*<>>. 


1881.  contemplated  any  enqoby  before  the  Court, 
whether  the  jmiperty  belong*  to  the  indgment-dobtor 
or  not    8UMAH  Bia»  r.  BABitrrutLi 

[8  B.  L.  B.,  A.  O,  418:  law.  a.  898 

, .  B.  aS9  (1859,  B.  280). 

Bte  EnonnoF  o?  Dbcbbb— Tbahbpbb  Oi 
DacBBi  YOa  Exxconov,  etc. 

[L  Im  B.,  5  Calc  788 

ai  W.  B.,  141,  818 

L  Ik  B..  8  C«l&,  018:  11  a  X^  B.S48 

L  L.  B,  10  Bom.,  68 

X  I..  B..  ai  Bohl,  458 

B.  048  (1868.  B.  880). 

Ste  Amix— Obssbb       .    11  Bom.,  161 

n.I..B..8Calo..S14:  laCL-B.,  5S 

L  I..  B,  10  All.,  888 

See  BxBCunoir  ov  Dicbkb— Siat  at  Ex- 

■cviioir    .  .  8  w.  B.,  aoa 

[t  L.  B..  7  All..  73 

6  TS.  W,  181 

L  !•■  B.,  10  Aa,  888 

^.B.  344  (Act  ZXm  of  1881,  s.  1^. 

Col. 

1,  QmBTiovB  nt  Exiamrion  ov  Dio^b     1184 

2,  Paxtibb  to  Svrr      ^        .        .        ,    1236 

See  ArfiAii — Dec&ebb. 

CL  L.  B-.  9  AU.,  74,  81 
L  H  B,  14  AIL,  aiO,  630 

1. 1..  B.,  la  caio.,  eio 

L  I..  B.,  8  All.,  46,  84 

L  L.  B..  13  AIL,  81 

1. 1..  B.,  18  AIL,  138 

LUB.,  ]8MacL,  38 

I,  Zi.  B.,  18  Bom.,  84 

.    I.  Ih  B..  24  Cato.,  736 

1  C.  W,  M.,  874 


Civile  FBOCSDITRE  GODB,  ACT  XIV 
OP  1883  (ACT  X  OF  VBTI) -continued. 

Sn  CiTiL  Pbmssusx  Casi,  1 S*^,  ■.  258. 

[8  Mod.,  180 

L  U  B.,  1  Mad..  803 

8  W.  B,  440 

8  W.  £.,  210 

L  li.  B,,  4  Bom..  898 

23W.B«a88 

4Bom.,.A.C.,78 

1  IT.  W..  165 

I.  Xi.  B,  8  Had.,  377 

I.  L.  S.,  16  Calo,  187 

Bee  RxBovnam  ov  Dbcbbe— EzBcimeif 

BT  Ain>  AQAmST  BBFBISBKTATim. 

[I.  Ih  B,  9  CalOL,  837 

I.  H  B.,  8  Cala,  871 

L  I..  B,  16  Calc,  871 

X  I..  B,  17  Mad.,  68 

See   Casbs  xfjtdbk  Iktibbsi— HsobUiA- 

flBoua  Casbb — HsaHB  Pbobitb. 
See    CAna    uimBB  Hxam    Psonrs — 
AsBnaxBirT  a  ExBcimoM  An>  Sirm 
KB — Mbbsb  Pbofitb. 


1.  QUESTIONS  IN  BXBCtmOH  OF  DBCBEE. 


that  there  mu^t  be  aome  queetion  in  cjntrover»y  and 
cunflict  in  execution,  which  Iiai  been  brought  to 
a  final  detenntnatioD  and  cenclonon,  lo  aa  to  be 
bindli^  upon  the  puties  to  the  proceedings,  and 
which  mmt  relate  in  termg  to  the  eieention,  diachsrg^ 
or  eatiifaction  of  the  decree.  Hdi.ab  Bai  r.  Pibtbi 
GiHOH     ....    X  !•.  B^  8  AIL,  60O 

2, Frooeedlng    In    exeon- 

Uoa—Suil— Civil  Proetdure  Code,  1883,  e.  IS.— 
Semble — That  a  proceeding  under  e.  Hi  ii  not 
a  roit  irithin  the  meaning  of  t.  12  of  the  Code 
of  Civil  Procedure.     Viitkata  CBASDiiArFA  Hata- 

fllTABV  V.   VKMSATABAKA  BIDOI 

ex  I..  B.,  32  BSod.,  25a 

S,  —^ Qaeitlon     raised    for 

first  time  In  execution, — Seld  that  a  qneatioa 
raised  for  the  flrst  time  between  the  parties  to  » 
decree  at  the  time  of  its  execution,  although  not 
eiprtMly  reeerved  in  that  decree  for  datmnination 
at  the  time  of  its  piecutiim,  may  be  enquired  into  and 
determined  by  the  Court  execating  Uw  decreie  under 
a  11  of  Act  XXIII  of  1801.  Jahoji  Bahaji  ^ 
YEAirsATBaH  ShbiviVab 

[3  Bom..  SOS :  3iid  Bd..  871 

4.  Decree    sabBeqiuntlj' 

modified,  Qaeation  as  to  exeontion  of,— 
Where  it  is  contended  that  the  decree  that  ba«  beei 
executed  is  not  the  decree  that  was  passed  bctweai 
the  parties,  but  a  decree  modified  by  a  anbieqnent 
decretal  order,  s.  11,  Act  XXIII  of  1861,  doea  not 
apply,_the  qnestion  not  being  one  relating  to  tho 
execution  of  the  decree  and  between  the  parties  to  the 
■nit.  Uhbiea  CfiCBH  CavoKBiditiTTr  r.  Dwabka. 
siXH  QaoBB    .  8  W.  Bq  608 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


CIVIL  FBOCBDOBE  CODE,  ACT  ZIT 

or  1883  (ACT  X  OF  1877)  -toitiiiuie4. 
1.  QUSSTIONS  m  EXECUTIOK  OP  DBCBEB 

B, Suit  to  enforce  liability 

Imposed  hy  deoree  of  Civil  Court  in  mofus- 
eil. — A  rait  docsnot  lio  to  mforce a  liability  ip cifi< 
cally  impoaed  by  the  decree  of  a  Civil  Court  iu  the 
tnofoMil,  the  right  of  luit  in  sach  case  being  taken 
away  by  a.  11  of  Act  XXIII  of  1S61.  Savjhititar 
r.  KARJii&a     ....        1  Mad..  463 

0.  , IFruufar  of  deoree  tor 

OXacatlaa—Froeedan  of  Court  patn»g  and 
Court  exeeuting  Iranifirrtd  decret — Civil  Froeedure 
Code,  II.  a43,  54e.~'nie  proviBioni  of  a,  314  of  the 
Civil  Procedore  Code  govern  equally  tha  procedure 
of  the  Court  which  pawed  tbe  decree,  when  exe- 
cuting mch  decree,  and  the  Coort  to  whieli  the  (tecree 
ia  lent  for  exeeotion.  Ceoie  v.  Siteeha  Bedite, 
6  y,  W.,  181,  referred  to.  OHAzmiir  e.  Ykxxa. 
BuBa    ....       I.  Xu  B.,  7  AIL,  73 

-  Queatioa   after   CoTirt 


bae  exeonted  decree  and  become  fanctiu 

offlolo^Jteiji<ir.— Where  a  judgment-debti  spending 
the  execution  proceedings,  naa  gnntcd  pormiasic/O  tu 
examine  the  itate  of  tha  accounts,  but  fioled  to  do  an, 
and  then  made  a  frcah  application  Co  the  Court  for 
the  same  piirpoea  after  vbe  execution  proceedings 
Lad  been  struck  off,  and  the  decree  declared  to  be 
ntisllcd — Stld  that  the  qneitian  must  be  deter- 
mined with  reference  to  the  prorisiona  of  a.  617 
of  tbe  (^vit  Procedure  Code,  and  the  only  coune 
open  to  tbe  judgmentdebtur  would  have  been  to 
apply  for  a  rerieir  of  tbe  order  which  declared  tbe 
decree  to  be  latiBfled  and  struck  off  the  execution 
proceediogs.  Htld,  alao,  that  tfae  words,  "the  fbl- 
loning  question  shall  be  determined  by  order  of  tbs 
Court  executing  the  decree,"  of  s.  244  of  the 
Code  of  Civil  Procedure  must  be  interpreted  to  mean 
tbe  Court  executing  the  decree  at  the  time  when  tbe 
application  ia  made,  and  that  they  do  not  include  the 
Cuuit  which  has  executed  the  decree,  and  has,  therc- 
ft'te,  become  functut  officio.  FASAHtTDsnT  Haho- 
HED  AasAB  r,  OniOiAL  Tbustek  o*  Bikqal 

LI.  Z..  B.,  10  Calc,  DS8 

6l  Snit    brought     under 

olrauinBtanoea  wbere  tha  proper  remedy 
was  by  application  under  a.  344~Z)ircr«- 

tioK  qf  Court  to  treat  tie  plaiul  ai  ait  applination 
under  t.  344 — Where  certain  judgment -debtors, 
whose  imperty  l&d  been  told  in  execution  of  aderrec^ 
bronght  a  anit  t«  have  the  aale  in  execution  set  aside 
under  circumatancea  in  which  their  proper  remedy  in 
law,  if  any,  was  by  moans  of  an  applicatiun  under 
s.  £44  of  the  Code  of  Civil  Procedure,  it  waa  held 
that  it  was  not  an  improper  eierciao  of  the  diacretion 
of  the  Court  in  which  auch  suit  was  brought  to  treat 
tbe  plaint  aa  an  application  under  s.  244  of  tbe  Code. 
Biru  Maiata  T.  Shyama  Chunt  Kkavat,  I.  L.  S., 
gaCale.,483,fonowe6.  MavanFathuH  r.  Paturon, 
I.  L.  B.,  32  Mad.,  Sff,  referred  to.  Jbamhah 
LiLik  EzwALBui      .       LX..B^33AU-,131 


9. Applioationa  made  by 

Judgment-debtor— .^})}i;icai(7i/y  qf  itctio».~ 
The  provision  ill  S.S44  of  the  Code  of  Civil  Procedure 
that  i|nisti  its  arising  between  tlie  parties  to  the 
suit  and  relating  to  the  eiecutinn,  discharge,  or  sstia- 
[action  of  a  decree  shall  be  detennined  by  oidarof  ths 
Court  executing  the  dccieo  relates  not  only  to  pro- 
ceedtnga  initiated  by  tha  decree-holder,  but  aleo  to 
applications    made  by   the  judgaient-debtor.     Kav- 

BAFPA       McDALIAB     V.     COHIIBHOIAL      AKD      LAKD 

MoBTOAiiE  BA.VE  L  I..  B..  23  Mad.,  877 

10. IiOBB  or  destruotlon  of 


deeree — Begular  luil. — A  decree  passed  for 
was  lost  or  deatrayed ;  the  decree-bolder,  on  suing  OLt 
execution,  waa  referred  to  a  regular  auit.  Held  that 
tbe  eiiatenee  of  the  decree  and  of  ita  terraa  might 
have  been  enquired  into  in  the  eiecntion  department, 
and  that  the  order  of  tbe  Court,  to  wluch  application 
for  exGcntioD  waa  made,  could  not  confer  jariadiction 
on  a  Conrt  to  entertain  such  a  salt.  Bakjibt  r. 
Caooirn  Lui,  .    I  Agra,  7S 

IL  - 


—  — —  Suit  to  romore  build- 

ings fbuud  on  land  for  wblch  deoree  la 
given.— Where  hi  ciecntion  of  a  decree  for  land  the 
plaintiff  found  that  buildings  had  been  erected  by  the 
defendant  on  the  laud  slleged  by  him  to  be  ccmpriaed 
in  the  decree,  and  an  application  to  the  Conrt  execut- 
ing the  decree  was  refused  on  tbe  ground  that  tha 
decree  was  silent  at  t«  the  denuilitiun  of  the  buildings, 
—Beld  that  hia  remedy  waa  an  appeal  agunat  t^t 
order,  and  not  a  fresh  auit  to  get  the  buildings  re- 
moved. Baska  OoantD  Ssaba  v.  Bbojbnsib 
Cgoiux  Box  CBOWSBxr     .         .    IVT.'B,,  872 

19. — - — Question  of  title  be- 
tween  decree -holder    and   tbird    person — 

Separate  tui'f.— The  plMntiJts  in  a  suit  for  money 
obtained  a  decree  against  all  the  defendanta  except  P, 
and  among  them  K.  On  appeal,  the  Court  of  flrst 
appeal  gave  them  a  decree  agunat  P.  In  eiecutioa 
of  tbja  decree,  they  attached  and  were  paid,  aa  belong- 
ing to  P,  certain  money  deposited  in  tbe  Oov- 
etnment  Treasury  in  K't  name.  On  appeal  by  F,  tha 
Court  of  second  appeal  reversed  this  decree,  and 
restored  the  decree  of  the  Brat  Court  diamiaaing  tha 
suit  aa  regards  P.  P  thtrenpon  applied  in  execution 
uf  bia  decree  for  a  refund  of  the  money.  The  plaiu- 
tiffa  objected  on  tbe  ground  that  the  money  belonged 
to  K.  Held  that  tbe  Court  executing  P'a  decree 
was  not  competent  to  decide  the  queation  whether  tbs 
money  belonged  to  P  or  to  E,  auch  quentiou  not  being 
one  between  F  and  them  imly,  but  in  vol  ving  and  raising 
a  question  of  title  between  Mm  and  f  as  to  their 
caitfljcting  claims,  inttr  n,  to  tbe  mimey.  PtTBAl  r, 
Mabadio  Pbabas  .    I.  Zi.  B.,  e  AIL,  13 


prnperty  in  the  34-Pergannaha  having  been  selaedand 
sold  in  execution  of  a  decree  of  tbe  High  Conrt.  ap- 
plication waa  Tuccenfully  made  to  the  Uiitrtct  Judg* 


iizoabyGoo(^Ie 


{    1X97    ) 


DIGEST  OF  CASBS, 


(     1168    ) 


Civil.  PBOCEDDBE  CODE,  ACT  ZIV 

OF  1883  (ACT  X  OF  IS77)-TO>t>MMf. 
1.  QUESTIONS  IN  EXECUTION  OF  DECBBB 

to  BOt  ulda  the  proceedtng*,  on  the  gR>iuid  that  the 
execution  wu  fnodnlent  uid  not  miranted  by  the 
decree.  Stld  that  the  J.ndge  had  no  right  to  eabei- 
Un  each  an  application,  or  to  reopen,  at  the  initamce 
of  %  third  party,  execation  proceedings  which  had 
come  (o  an  end.  The  qneition  conld  only  be  deter- 
nined  m  »  legnUr  nut.  Lucxuibfct  Sihoh  «. 
Asozio  CHuut  HubuoK   ,        .    24  W.  B.,  462 

B»e  JooraAKAiH  Saiaa  t.  Bbvobaxo 

[2  W.  R.  Kla.,  18 

14. ■ Suit  to  tat  iuid« 


$ate—Fra^—Sal«  Mnder  Act  X  <if  18D9—Aet 
ZXIII  ^  1861, 1. 1 1.—B  obtdned  an  tM-partt  decree 
for  aireari  of  rent  apiuet  8  nnda  Act  X  of  16G9, 
and  in  execntion  of  tut  decree  btonght  the  tomre  to 
■ale.  At  the  aale  the  tcatnre  vas  pnrdbated  by  y. 
8  then  brought  a  rait  asunit  B  and  JT  to  aet  ailde 
the  aole  on  &e  sronnd  that  the  rent-decree  and  all 
eiecDtionrproceeciDgi  (akoi  therannda-  wore  frandn- 
lent,  and  alibiing  that  B  waa  the  actual  pnichaKr  in 
the  name  of  S.  An  objection  wai  tikoi  that  the  niit 
would  not  lie,  and  that  the  qnettion*  in  the  rait  were 
Buch  a«  coi^  ^ve  been  determined,  and  were  deto- 
miued,  by  the  Conrl  Bxeentins  the  Atatie:~^S»ld 
that  ndtlier  a.  SM  of  the  Cmi  Proeednre  Code  nor 
the  eorrcaponding  i.  11  of  Act  XXIII  of  1S61  had 
any  application  to  proceeding!  in  eiecnttoa  of  a  decree 
under  Act  X  of  1859.  and  that  the  aiut,  btdng  one  to 
aet  aeide  the  nJe  on  the  ground  of  fraud,  wu  n^- 
tainafale.  Saroda  CiUra  CktU!Jcmb%tlg  v.  Vakomd 
InJ  Meai,  I.  X.  £.,  11  Cale.,  S76,  di^Tigniih«d. 
Bxoio  QoriJi  SfrBKi"  v.  BnBm[riiirua&  Bist 

[LIi.B4lSCal8.,179 


15.- 


QvMtionaBtowbetlier 

purahaa»-inon«y  lia«  iMeo.  pttid  wltliin  time. 
Conditional  dtcret, — -The  ptuntiff  in  a  auH  to  en- 
fcrce  a  right  of  pre-emption  obtained  a  decree  to  the 
efloct  mentioned  in  i.  ?14  of  the  Civil  Frocedare 
Code.  On  payment  by  him  of  the  pnrchaae-monej 
Into  Conrt,  the  defeni^ti  objected,  in  the  execution 
department,  to  rach  payment,  on  the  ground  that  it 
bad  not  been  made  within  tfane.  The  Court  which 
made  the  decree  £aaUowed  the  objection.  The  defen- 
dants a^ealed  from  tlie  ordv  dinllowing  the  objec- 
tion :  they  had  nerioiuly  appealed  frcm  the  decree. 
"Bie  Appellate  Court  heard  both  appeals  together,  and, 
holding  that  the  pnrchaee-mcney  had  not  been  paid 
into  Court  withm  time,  rcTeraed  the  decree  and 
allowed  the  objection.  The  plaintiff  preferred  a  aeoond 
appeal  to  the  High  Court  fwjm  the  Appellate  Couif  g 
decree,  which  was  adoutted.  He  alio  preferred  an 
appeal  from  the  appellate  orderallowin^  the  objection, 
bnt  tlul  appeal  was  rejected  as  being  beyond  time, 
and  rach  oider  became  final.  Seld  ttAt,  inasmuch  as 
the  question  whether  the  plaintiff  had  paid  the 
purchaae-money  into  Court  within  time  was  not  one 
relating  to  the  execution  of  the  decree  within  the 
meaning  of  s.  244  of  the  Civil  Proccdaro  Code,  bat 
was  one  which  should  bo  decided  in  the  rait  itself,  and 
thereon  the  proceediugt  in  the  execution  department 


CIVU.  FBOCXDUSB  OOIOL  ACTT  XIV 
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toncbing  that  qneitian  were  ill-fonnded,  laGb  order 
was  not  a  bar  to  the  hearing  of  the  eeeond  appeal 
preftned  by  the  plaintiS.  Hithamiud  Axi  d.  Dbbi 
DuBii.  .    L  L.  IL,  4  AIL,  420 

18.- 


Bolt  to  Mt  adde  order 

Inexeontloiiof  deore«. — Where  (be  object  of  the 
rait  was  to  set  aside  orders  passed  in  the  ndseellanc- 
ous  depattmenl  relating  to  eiecnttoii  of  decree, — 
Htld  thst  such  snit  was  untenable ;  s.  11,  Act  XXIII 
of  18S1,  baTinji:  fstioctl;  prohibited  all  remedy 
by  separate  suit  and  the  remedy  pnnided  beii^ 
an  appeal  from  the  order  complained  of.  Amktt 
KoaKWtK  c.  LtrcaMBk  Na&sih         .    1  Agra,  98 

17. —    Bogular  mlt  to  Mt 

oslds  ■umnuay  order — Applioatio*  i*  mm- 
Btary  ntif.— A  person  who,  b  the  course  of  exsentlng 
a  decree,  had  be«n  turned  out  of  poasegnoa  by  an 
order  under  s.  269,  Act  VUI  of  186S.  and  who  was 
compelled  to  pay  the  costs  of  (hat  order,  brought  a 
regnlar  rait  for  its  reversal  and  obtained  a  deerae, 
which  waa  iHeot  as  to  the  costs  of  the  summary 
order  in  consequence  of  the  plaintitF  not  having 
demanded  tiiem  i  snbseqnaitly  the  fdalntlS  made  an 
appliatton  in  the  snmmai^  mit  that  the  co«t« 
ot  the  summary  order  should  be  repaid  to  bo".  Hald 
that  the  Conrt  bad  no  power  to  entertain  it  nndcr 
s.  11,  Aet  XXIII  of  1881.  Totbooh  c.  K^bombd 
WutB         .  .  S  C.  lb  K.  604 

18. B«glBtaiioe  to  ezeea- 

beinc  onlUvatora— ZMCTM /br  limaiad 
— Stparati  ttit. — In  a  salt  to  reoover 
ot  lud,  the  defendants  resisted  aeention 
the  gronnd  that  they  were  etUtiratars,  and  that 
(he  decne  only  anthonsed  the  idaintiff  to  recover 
poasesdM)  at  proprietor.  The  objection  was  overraled, 
and  the  dafeoclants  ware  ejected.  TbB]  thso  sned  to 
set  aside  the  order  made  in  tlie  execation  prooee£nga 
smd  to  reeovw  posMMiai.  B»ld  that  the  snit  wia 
haxrod  nnder  «.  2M,  d.  (c),  of  the  Civil  Fcoeednra 
Code.  Nuau  v.  SUhohbd  Tiki  Kbut  «JtM 
PiMS  Bex  Ebjji 

[L  lb  &,  e  Oalo.,  872  :  19  C.  lb  H.,  671 

1ft Idablllty  of  property 

for  debts — Stparate  ntit—D^ti  of  father.— 
Whether  property  sdied  by  a  jn^mmisreditor  in 
the  hands  of  his  deceased  judgment^credi tor's  son  is 
held  by  the  son  under  rach  drcnmgtancea  at  render 
him  liable  tor  bis  father's  debts  is  a  qneation  which 
cannot  be  tried  in  execution  proceedings,  bnt  most 
form  the  rabject  of  an  independent  rait.  Ba)u> 
Hooeito  Saatc  c.  Eibhri  Kusokb  NAXin  SnrsB 

[:a8w.B^2eB 


so. 


-  Liahililg  <lfto» 


for  fatJur't  debt— Suit  agaiiut  Mm  to  e^orce 
dtcre«  agaiiut  fatktr—Limitatioit — Suit  to  recover 
money  ekargtd  o»  land  bg  deerat, — A  suit  for  money 
having  been  brought  'agun«t  the  bolder  of  an 
impartible  lamindari,  a  decree  was  paased  in  1867  by 
consent  to  tha  etCect  that  the  uunindar  nndartook  to 
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F«7  s  Mrtiln  ram  by  yearly  liutalinaiU  and  bypo- 
tbncatad  Mitafo  laocu  m  Hcority.  A  uunnoMudum 
of  tliia  decree  wu  reg^itared  onder  ».  U  of  Act  XX 
of  XB66.  The  lut  imtalmant  fell  dne  la  February 
1870.  Tho  decree  waa  kept  alive  agalnit  the  tamln- 
dai  up  to  liii  death  in  1873.  Upon  the  death  of  the 
■atnindar,  fnoeedlngt  in  ezecntian  were  takuu 
againet  hi*  ecn,  who  encceeded  to  the  eamindari,  but 

"  '      '''e  cm  appeal.    In  Jannary  1882  a  mit 

'Dft  the  em  h)  recover  the  unoant  of 

_     ent   dna  by  hie   &ther  under  the 

deoree  of  1867.  Btld  that  the  mit  wu  ndther 
bund  by  the  proTuiani  of  1.  2M  of  the  Code  of 
CItII  ProBedar«  nor  by  limitation.  Akthiohau  c. 
"--— TiSrraeiw      .  L  L.  R.,  7  Uad.,  398 


4  brought  againft  tl 
b  hut  Inrtalment  1 


lat 


Oilia'tiam  qf  tern  to  paf  ieU  of  dtetaitdfaUtr — 
Ifaimrt  i»f  oHigatMtt. — D  obtidned  a  decree  agaiiut 
the  btbar  of  A  aod  it,  Hindas,  on  a  hypothecation- 
bead,  whereby  certain  land  wae  jdedged  a*  tecnrity 
for  re)p»ineiit  of  a  lean.  The  decree  dedared  the 
knd  Bat^  to  be  Mid  fw  rewpnent  of  the  debt.  The 
jsdgmentKlditcr  liaving  diM  befon  the  decree  wse 
oeeuted,  A  and  JB  wen  made  partiea  to  the 
pnceedinge  in  exeeotloa  and  the  land  ww  attained. 
A  and  S  objected  to  the  attachjnant  on  Um  gronnd 
that  th^  di&rea  in  the  bnd  wne  not  liable  to  be  eold 
in  execntioD  of  the  decree,  ae  they  were  not  pattiea  to 
the  rait.  TUi  objecUn  me  allowed,  and  J}  bronght 
•  Bdit  for  a  deolasktioti  that  the  property  waa  liMe 
to  be  aold.  That  anit  waa  ^aniMed,  on  the  ground 
that  a  Boit  for  a  dedantimi  would  not  lie.  2)  then 
Boed  to  recorer  bom  A  and  £  the  bahnoe  dne  under 
the  decree  againit  thdr  father  after  ore^ing  the 
amouDt  reoorered  by  the  eale  of  Uieir  father'e  ehare. 
It  wae  objected  that  the  mit  wae  bured  by  e.  ZM  of 
the  Code  of  Ciril  Frocednie.  Stli  that  the  duty 
of  a  eon  onder  Hindu  law  to  pay  hii  father'e  debbi 
ont  of  lue  own  ehare  of  anceitisl  catate  ie  not  a 
matter  which  can  be  dedded  under  1.  2M  of  the 
Code  of  Ciiil  Procedure.  The  qnealdone  contemplated 
by  B,  2M  are  tboM  which  reUe  to  Uic  enforcement  of 
the  obl^iui  created  br  the  decree.  The  obli- 
ntion  to  pay  the  tatho'e  debt*  ont  of  the  aon'a 
■hare  of  uie  ancartnl  eeUte  i>  not  an  obligation 
created  by  a  decree  egainit  the  father.  Abubusba 
c.  DoBUAXi        .        .     I.  Ifa  B.,  U  Kad.,  418 


ton  of  a  dtctani  Judgaent-debter — jDaene  for 
momg  againtl  fatktr  to  U  dimharyad  iy  itutal- 
M#«f( — Separate  nit — Liahilitg  of  ton  for  fathet' 1 
dtit. — A  pereonal  decree  on  a  mortgage  wae  paeaed 
apantt  a  Hindu  (the  mortgagw)  and  hi*  two  Kine  on 
19tfa  October  1877.  The  decree  provided  for  pay 
ment  of  the  eeeured  debt  in  Tarloua  inetalmenta  by 
Hay  ISBB.  The  mortgagor  died  in  188S,  i^viag  di>- 
charged  part  of  th*  debt.  The  deeTee.bolder  laving 
attaclied  cert^  family  property  in  ezeciKUon,  the 
mortgagoT'i  two  younger  eoo^  who  had  not  beoi  horn 
at  tha  data  of  (h«  above  dwirM,  objected  tlat  thdi 
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eharea  were  not  liable  to  attachmoit.  Tliia  objectiim 
jffevalled,  tlie  Court  eipreedng  the  oidnion  that  tbe 
matter  in  controveny  ehonld  be  determined  In  a 
regular  rait.  The  oUisr  defendant!  In  the  auit  of 
1877  had  both  died  in  the  Interval,  one  of  tham  leaving 
infant  md*.  The  decree-holder  (in  wboae  eole  name 
the  mottgage  etood)  now  aned  tbe  aoui  of  the  mcat- 
gagor  and  tlieir  lu^t  nephewi  for  payment  out  of 
the  family  property  of  all  unpaid  inatalmenti,  and 
objection  wae  taken  that  the  guealian  whether  ance*. 
tral  property  is  liable  or  not  for  tlie  fatber*a  debt  in 
the  present  soit  waa  one  which  related  to  the  execn- 
ties  of  the  decree  in  the  former  enit,  and  that  the 
order  whereby  tlie  attachment  wae  raieed  wal  an  ordo' 
under  1.  241  of  the  Civil  Frocednre  Code,  and  no  freeh 
■nit  conld  be  brongbt.  Seld  tliat  the  pluntlfl  waa 
not  precluded  from  Tnfintjining  the  enit  againit  the 
■0D«  of  the  mortgagor  by  (Hvil  Prodedure  Code,  a.  24A. 
BuuYxA  c.  TmrxATa&aTMAK 

ff.  I-  B„17]Cad,U8 

98.  ..    , ..  1^-      ExicHtum   qf 

(foetve  affaintt  tim  in  Hind»  joint  fatnilg  at  re- 
pretentative  ofMtfatitr — Q,mtttion  aito  Ugality 
of  ddit  Jbr  .leAioA  daoree  wai  o£taiasi.— wWe  a 
eon.  agunet  whom  a  decree  which  haa  been  obtuned 
by  hie  father  in  a  joint  undivided  Hindu  family 
le  sought  to  be  executed  a)  repreaentative  of  hli  UJier, 
takee  the  objection  that  the  debte  are  tinted  irith 
immonJity,  he  can  do  ao  under  t.  SM  of  the  Civil 
Procedure  Code  (Act  XIT  of  1882).  Arialudra 
Doratami,  I-  i.  B.,  11  Mod.,  418,  gnd  Zackmi 


94- Hode  of  redsemlng 

mortgaged  lands  In  executloD.  of  formsr 
decree. — A  mortgagee  waa  put  into  poneeiion  of 
the  mortgaged  propraty,  undo'  a  deoree  obtuiped  by 
him  againat  tbe  mortgagor,  to  Uie  affect  tlaC-the 
mor^agee  ehould  rem^n  in  poaeeMon  until  the 
mortage  ddit  waa  paid.  The  mortgagor  (ubee- 
quently  pud  into  Court  the  money  dne  under  the 
mortgage  decree,  and  applied  to  be  reatored  to  the 
posaeeaon  of  the  mortgaged  property.  Both  the 
loner  Courta  granted  the  mortgagoT'i  application. 
On  ipecial  appeal, — Stld  (followmg  the  dedeion  of 
the  FaU  Bcoch  in  Bairfi  Shivram  JotAi  v.  Kaliiram 
Malttkchand,  12  Bom.,  ICl)  that  racb  an  apidlcation 
wae  not  the  proper  mode  for  tlie  mortgagor  to  redeem 
the  property  and  to  recover  poaKMkm  fran  the  meat- 
gaaee,  the  previoua  decree  for  poMeMlcn  having  beeo 
faS^  executod  when  the  morff^gee  waa  put  into  poe- 


by    taltiiu    a*    aeoomat.^Aja 

■l,iiu«»ui  •»  itn  Court  punng  a  decree  tor  poa- 

enalnii  in  favour  of  the  hdre  Si  a  mortgagee,  fcr 

toil^  ciecDtiwi  thneof,  by  taking  an  accoont,  ia 

2  Q  2 
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— eootiiMMi^. 
not  the  proper  mode  for  the  moitgagor  to  T«deem 
the  mortgaged  Uadg  nnd  to  recorer  poBUMioa  tbeteof. 
The  proper  cnune  tor  a  martgagor  who  seeki 
tor  an  account  and  redemption,  or  tor  redemption 
ftlone,  is  to  bring  an  independent  gait  for  that 
piirpoB*.  Janqji  t.  Vyankateth,  3  Bom.,  371,  over- 
ruled.    BaVJI  SHITBAV  JOEHl  n,  KALmAK 

[IS  Bom.,  100 


ae.  - 


QneBtlon  aa  to  atnoimt 

received  under  taortgage— Attempt  la  obtain 
redemption  of  a  imfmctuarg  mort-jage  bgrneam  of 
an    application   in  txecttlif-n.~CertiiA  moitgagefa 


vHch 


mortgage,  but  which  wai  to  bccime  a  umfractoary 
mortgage  npon  non-payment  of  the  mortgl^e  debt  by 
■  certain  date.  The  murtgagc  debt  naanot  paid  within 
the  time  linuted.  The  murtf^ageei  lued  on  the  coT' 
en»nt  in  thtir  bond  and  obtained  a  decree  for  poiiev- 
(ion,  declaring  them  entitled  to  remun  in  poneesioQ 
nntil  the  mortgage  debt  va«  ntiified  from  the  nan- 
fruct.  Some  time  after  the  mortgag«ca  had  got  poi- 
•eHion  nnder  thia  decree,  the  mort^agoie  applied, 
mtenaibly  nnder  ».S4i  of  the  Code  of  Civil  Procedure, 
for  recovery  of  pcsseBBion  of  the  mortgaged  property 
and  for  payment  of  a  large  sum  of  money,  which 
ttiey  alleged  the  mortgtgees  to  have  rollected  aa  pro- 
tlta  in  eiceee  of  what  waa  dne  aadei  the  mortgage. 
Meld  that  each  an  application  would  not  lie.  If  the 
allegation  of  the  mortgs«on  were  true,  their  proper 
remedy  wae  by  init  for  redemption,  and  not  by  applica- 
tion in  the  execution  department.  Sarji  Shtrram 
JoiM  T.  Ealuram,  12  Bom.,  160,  Earn  Chandra  Bat- 
lal  V.  Baba  Eigonda,  12  Bom.,  16S,\aA  Narsinka 
Manohar  v.   BhagvarUrav,  I.  L.  B.,  14  Bom.,  3i7, 

refcrredto.    Uab  Psasad  r.  Sheo  Rav 

[I.  U  H.,  90  AIL,  «0e 


S7. 


Utu/nicliia 


.  B 'afterwards  authoritaUvely  interpreted  to  mean 
that  ho  wiu  to  get  pcMesaion  of  the  property  in  order 
to  repay  Imnself  unt  of  the  pn^flta,  keeping  the  uroal 
accounts,  and,  after  satitifBCtiiia  of  his  claim,  restore 
thu  property.  Held  tint,  under  the  terms  of  the 
decree,  he  was  in  effect  required  to  certify,  for  the  in- 
formation both  of  the  Court  and  of  the  judgment- 
debtors,  the  amounts  received  and  outstanding  {  and 
tliat  the  Court  eiecnting  the  decree  was  bonud  to  re- 
quire frvm  him,  from  time  to  time,  a  statement  of 
the  amnunt  received,  and  conid  deal  with  the  matter 
under  Act  XXIII  of  1861,  b.  11.  Golak  RtrssooE 
Khait  h.  KasEs  HoHUii  SsABA    .  38  W.  R,  166 

Sa Proparty  nttacbad  In 

execution,  after  Batisfiuitioit  of  deoree  ftom 
otber  aourcea — Separate  nn'f.— An  elephant  hav- 
ing been  attached  in  eiecntion,  it  wm  released  on  the 
claim  of  one  P,  npon  S  standing  surety.     It  was 
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other  sonreea,  it  wks  ordered  that  the  clcphaiit  be 
retnmed  to  the  judgment-debtors.  It  km  then  de- 
manded from  the  iorety  i  but  he  objecting,  the  claim- 
ant (!')  was  served  with  notice  to  produce  it.  TEda 
not  having  been  done  witUn  the  period  flied,  the 
Muusif  ordered  that  it  should  be  demanded  from  the 
euretv,  and  (on  his  failure  to  produce  its  stipulated 
price)  shoold  ho  realized  by  i^tachment  uid  isle  of 
his  property,  Seld  that,  the  decree  having  ham 
eiecnted,  the  Munuf  s  snbsfqnent  proceedings  as  t« 
the  elephant  were  Illegal,  uid  that  the  right  to  it  waa 
open  to  a  suit.  Juasut  Chuxseb  BHAi>ooBitit  r. 
Ssa  CHiriTDBA  BaAi>ooitiB  .        .  13  W.  B.,  968 

— BxeoutUm  of pottah  1>r 


decree-holdar  in  fitvoor  of  Jndgment-deb- 
tot—LimiUna  decree  for  yoji<»«D».— Where  ft 
decree-bolder,  declared  to  be  entitled  to  pnaaesnon  of 
cerl^  huid,  mbseqnently  to  decree  executed  a  pottall 
in  favour  of  his  judgment -debtor,  who  was  then  in 
pntsesuim,  and  afterwards  took  out  eiecnt^on  under 
bis  ieCTee,—Hetd  on  an  objection  by  the  jndgment- 
debtor  that,  under  theae  circnnistances,  he  was  not 
entitled  to  posseauon  \  that  ntisfaction  of  the  decree 
not  having  been  entered  np,  such  objection  could  not 
he  dealt  with  under  s.  8M  of  tlie  Civil  Procedure  Code. 
Basa  Hahomkd  v.  Webb 

[L  Ii.  B.„  e  Oklo.,  789 : 8  O.  L..  XL,  Se 


SC- 


een    of 
of  a  dee 


Cotrt 


...  extenting  decree. — The  validity  r 
which  execution  is  sought  cannot  be  disputed  in  exe- 
cution proceedings  undn'  s,  iU  of  the  Code  of  Civil 
Prceednre  {Act  X IV  of  1882) .      CnonAXAS  VitHOBA 

V.  Cbimtaicah  Bajaji  Dbv 

[LI..&.  29Bom^47S 

8L  — — —  Q,aeBtlon  as  to  vajidity 

of  mortgage  deoree  for  aale  on  mortgage- — 

Held  that,  when  a  decree  for  the  sale  of  specific 
mortgaged  property  is  being  executed,  it  is  nut  open 
to  persons  made  parties  to  the  execution  pnicecfnga 
as  legal  rcpreseiitativeB  of  the  deceased  jndgmimt- 
debtor  to  contend  in  those  pmceedings  that  the  mort' 
gagor  was  not  competent  to  mslce  the  mortgage,  uid 
that  the  decree  was  one  which  ought  not  to  hare  bem 
passed.  Ciintaman  Vithoba  v.  CAinlaman  Bajaji 
Ver,  I.  L.  B.,  22  Bom.,  ¥IS,  Selh  Chand  Mai  v. 
Durffa  Dei,  I.  L.  S.,  13  All.,  813,  Sanval  Da*  v. 
Biimillai  Begam,  J.  L.  £.,  19  All.,  rfSO,  and 
Lochan  Singh  v.  Sant  Chandar  M%ieiyi,  Weetlg 
Solti,  1893,  p.  at,  referred  to.  Liladhas  «. 
CsATUxaarJ  .  .    L  Ih  B«  91  AIL,  877 


83. —  Qaeilion    ai   to 

aiithoritg  to  ooment  to  decree — Validitg  of^  decree 
mai^e  hg  oosnat.— In  prcceedings  ba  eieention  of  a 
dicree  one  of  the  judgmmt-debtors  oppoacd  the  appli- 
cation for  execution  under  a.  SU  of  the  Civil  Procr- 
ditre  Cod*  on  the  ground  that  t^e  person  who  waa 
sud  to  bare  aeaHutM  to  Un  decree  hM  no  authority 


lizcdbyGoOt^Ic 


DIGEST  OF  CASE,? 


(    1191    ) 


CIVH.  PEOCEDUHB   CODE,  ACT  XTV 

OF  1883  (ACT  X  OF  1877)  -continued. 
1.  QCBSTIONS  IN   EXECUTION   OV   I^CBEE 

to  oontmt  to  it  Seld  th&t  thit  wu  a  qaet- 
Uon  whicli  ooald  not  b«  niaed  in  mcuti^.n.  Sadia- 
dra  V,  BtidtHi,  I.  L.  S.,  9  Had.,  80,  approved. 
Bhabi  Bam  Mahta  v-  LiroaKiswAB  Sihgh 

[Z.  L.  B.,  83  Calo.,  839 

83, Qneatlon  <w  to  whothot 

debt  waa  properly  oontrootod— EireNi^™  of 
dacree  agaiml  endowed  propirty. — B  obtainfd  a 
decTM  on  a  lettlaiDent  at  aceonnts  made  with  V  aa 
tenitee  of  a  mntli.  T'l  Utle  a<  (rustee  iisving  anb' 
■eqneDtly  been  negatived  by  decree  and  the  title  of 
S  declared,  B  applied  to  execQte  the  decree  againit 
the  property  of  thfl  math  and  to  have  S  tubitituted 
as  part^  to  the  init  is  place  of  V.  The  snpliDatiin 
wai  rejected  by  the  Hnniif ,  but  on  appeal  ths  Dis- 
trict J  udge  made  5  a  party  and  reserved  f  or  determi- 
natiiD  in  eiecotion  procee^ngi  the  qnettion  whether 
ths  debt  was  contracted  for  the  benefit  of  the  mnth. 
Setd  that  S  wai  properly  made  a  partyi  bnt  that  it 
waa  net  open  to  him  to  tmise  tUs  question  in  execu- 
tion proc«edinRi.    SrsomsA  r.  BuPAir 

[L  U  B.,  9  UAd.,  80 

84.- 


Dicree  for  tale 

a  »orlgage^Porert  ^  Cc«rt  txeeutit^  decree — 
Jomt  Hindu  fimilji — 0^'eclion  bu  to»  that  Mi  ia- 
Urttt  i»  ihe  proptrti,  mortgaged  u  not  laleablt  i» 
exteution  of  a  decree  oblaintd  agaimt  lUi  father. — 
Beld  that  it  is  not  open  to  a  rn  in  a  joint  Hindn 
famil},  who  has  been  made  a  party  as  the  l^al  re- 
presentativs  of  hii  father  to  proceedings  in  eiecation 
of  a  mortgage  decree  agunst  bis  father,  to  raise  ao 
0)>iectlL>n  in  those  eiecnticin  pr.:ceedings  that  the 
decree  ag^nst  the  father  ig  net  binding  on  him  In  his 
personal  Capacity  by  reason  of  Ms  not  having  been 
made  a  party  to  the  init  in  which  the  decrpe  was 
passed.  Bhateani  Praeadv.  Kallu,  I.  L.  fi„  17  All., 
637,  referred  to.  Sanaal  Date  v.  Bitmiltah  Begam, 
I.  L.  &.,  19  All.,  480,  wid  Liladhar  v.  Chalur- 
iiV.  I.  i.  S.,  21  All.,  S77,  approved.  Lock^n 
Sitff  ».  Sant  Chawdar  Mukerji,  Weekly  N'>ies, 
1899,  p.  24,  not  foll>wcd.  Hlal  Lal  SAEir'r.  Para- 
MUHAftSAi    .         .         .    LI..^.,  ai  All.,  368 

86.   Bight  to  mainteusLaoe — 

IIai»/enn»ee  payable  bf  iiutalmentt  under  decree.— 
Where  the  hu.Ider  ut  a  decree  fir  maintpnance  is  op- 
posed in  fiecnti.n  by  the  heirs  of  her  Judgment- 
debtors,  the  questions  ariiiog  between  them  cannot  be 
determined  in  execntion,  but  mast  be  tried  in  ■  regu- 
lar suit,  Q%irre~lt  the  original  judgment-dcWor 
were  alive,  cuDld  the  decree-holder  enforce  her  claim 
for  nuintenance  by  einmtion  withont  a  frnh  suit 
for  each  instalment  unpaid  F  Pbbxoo  Bibi  b. 
DAsaooDrau  .    lOW.  B.,93 

86. Hontbly  allowuioe  p«y- 

ftble  onder  deore»— Caws  of  action— Separate 
tuit  on  failart  to  jMy. — Where  by  a  decree  the 
plaintiff's  right  to  a  monthly  allowance  waa  declared, 
— Meld  that  any  hilnre  on  ths  part  of  the  persrm 
bonnd  to  pay  by  the  term*  of  the  decree  wonM  consti- 


ClVn.  PEOOEDURB  CODE,  ACT  XIV 
OF  1883  (ACT  X  OF  1877)  -continued. 

1.  QUESTIONS   IN   EXECUTION   OF   DKCBEB 

—continued. 
tnte  a  good  canae  of  action ;  and  k  fresh  suit  brooght 
on  the  a»ertion  of  payment  bring  withheld  would 
not  be  sffected  by  the  pr.jvlsions  of  ■.  11,  Act 
XXIIl  of  1661.  Nawazhh  Aly  Btc  t.  Vilattm 
Khabidc       .....    2Agrfl,a3 


87.- 


-  Claim  for  dataagM  for 


tnjary  to  goods  wrongly  B,\Ae,(ih!eA.—tieparale 

luit. — A  clum  for  damacea  for  iojnry  ia  certain 
goods  belongiog  to  plainttfl,  but  attacbtd  by  the 
defendant  in  execution  of  a  deer  'e  held  b;  him  agunat 
the  plaintiff,  pending  such  attachment,  through  the 
alleged  ni^ligenee  of  the  defeudant,  is  a  matter 
which  should  be  determined  by  a  separate  aait,  and 
not  by  the  Cnnrt  executing  the  decree  under  which 
the  goods  are  atiached.  LroEKAIf  Dabs  f.  Bkbha 
Lal 8N.W.,187 

aa  Qnestton  of  llsbility 

for  wronsfbl  vxaev.tioa.— Separate  euiL— 
Where  property  attached  in  execution  of  a  deer*  is 
found  by  the  Court  executing  ihe  decree  to  have  been 
wrongly  sriied,  the  question  of  the  legal  liability  of 
the  plaintiff  for  the  l^e  sustsincd  can  only  be  deter- 
mined by  a  separate  suit,  and  an  order  adjudging 
■nch  lialnlity  passed  in  execution  of  the  decree  will 
be  set  adde  as  illegal.     Wkisht  v.  Ssbta  Rak 

[aAgn,10B 


DamageB  for  Injury  to 

goods  oader  e.tta.obxaeti.t— Separate  »uit.—K 
elaim  for  damages  in  respect  of  Injury  sustuned  by 
goods  while  under  attachment  in  execution  of  a 
decree  which  was  afterwards  set  aside  is  not  a  matter 
to  b«  disposed  of  under  a.  11,  Act  XXIII  of  IBSl, 
but  most  be  made  the  subject  of  a  separate  suit. 
Kabbbi  Kibsobb  Bor  Chowdhkt  v.  Noob  Khan 
t7W.B.,48 

40.  — Damage  dona  by  remo- 
val of  crops  for  posseaBion  of  wMob  deowa 
had  been  obtained.— By  the  terms  of  a  decree 
passed  by  the  District  Mnniif,  the  pluntiff  was 
declared  entitled  to  the  posacasion  of  certain  land,  t  - 
gether  iiith  the  cr<  p«  up:>n  it.  The  plaintiff  tiskcd 
for  execution  of  the  decree  in  respect  of  tlie  land  and 
thi'  er'  pa,  which  be  alleged  lud  been  Dnlavfully 
taken  away  by  the  defendants,  and  poisesai  in  of  ths 
land  waa  given  to  the  plwntilf,  but  it  »-as  referred  1 1 
a  separate  mit  frr  the  damage  sustained  by  him  by 
resaan  of  the_  removal  of  the  cnip.  Held  that 
no  separate  suit  could  be  maintained,  but  tbe  plain- 
lilTa  remedy  wis  by  a  proceeding  in  execution  under 
a.  11  of  Act  XXIII  of  1861  (CivU  Procedure  Code). 
StrHSABA  Nasayaba  PILLAV  [,  SAmitRA  PrriiAT 

[eiCad^lS 

41.  Iiand  wrongly  given  to 

defendant  in  anotlier  na.i\—tlepnrvtt  init.— 
The  plaintiff  sued  to  recover  certam  land  of  which 
the  defendant  obtained  possession  in  execution 
of  a  decree  in  a  former  suit,  in  which  tbe  plaintifl 
waa  a  detsodant,  although  it  waa  not  part  of  the  land 


iizoabyGoo(^Ie 


DIGBflT  or  CASXS. 


(    llM    ) 


OZVIZi  FBOCSDUBB  CODE,  ACT!  ZIT 

OF  188S  (ACT  X  OV  Vffn)-eomti»nd. 
1.  QUBSnONS  IN  EXECUTION  OF  DECBBS 


moitiMiad  in  the  vlvat  or  decrae  in  the  foroei  niU. 
Btld  thftt  the  pUintiJPt  toit  ooald  not  be  mun- 
t^ned,  aai  th&t  fail  only  lemtdy  for  the  wroDgfnl 
dlnoHMiion  wM  A  proceeding  mndcr  ■■  11,  Act 
XXlII  of  1861.  HirXTrTBiT)  Fillai  v.  ViTHiLnteA 
Piuui 6Ka<l,186 

-  Objeotlo&  to  olaim  to 


iuit  ud  nit  into  plaintifTi 
and  »  elMm  wu  pnt  fai  bj 

-  iia  I     • 


Mociad  dcteidHiVt  Hrigneei  to  put  ol    .      ... 
S*ld  that  an  objedioa  by  flnt  drfendaut  to  tbt 
elahn  vm  a  nutter  to  tw  4iUniiined  In  execution 


ESAS  SlHon  SlBIB  e. 


IXI..B.,41Cftd,Se5 

-Land  taken  la  esoMi  of 


n  act,  and  net  by  the  ai 


po««e««on  by  his  . . 

oflcer  of  Coixrt>  of  more  land  thui  tiie  decree  Kivea 
him.^.fiaU  tlttt  a  suit  will  lie  to  reeovar  back 
ponenion  of  any  knd  takm  in  ezceu  of  the  decree, 
iCusvH  MoHinr  SraoH  ■,  EAnrn  Dmb  Chuobjiu 

"DTTY la  B.  ii.  R.,  aoi 

Shdbvi  BooiTDinuti  DiDn  «.  Pubbbs  Nabad 
BoT IS  W.  B.,  86 

44. Camtt  of  ditpof 

*ttno». — It  ihonld  be  diitjnetly  found  in  noh  a  cace 
how  the  diepwwMion  occnrred,  whatlieT  thnniKh  tlie 
Conrt  or  by  the  act  of  the  dstendant  Unudf.  Subot 
BoonsBBT  Dabbk  n  Obitab  Rabaib  PtuHAS  Dby 
CU  B.  L.  &.  807  note 

B.  C.  SauBn  Soobsubbb  Don  r.  Pdbbsb 
Nabaix  Box    .  .       IS  W,  B.,  8S 


la  execnUon  of  a  decree  for  the  recovery  of  certain 
landl  from  the  pIuntUT  within  apectfled  boiindaTic^ 
the  defendant  took  poneenra  of  land  aa  being 
covered  by  the  decree,  thepoueadon  b^g  given  him 
by  am  offlcef  of  Conit.  Iliereafter  the  pluntiir  pre- 
fwrad  a  MmpUint  that  the  defwdant  had  taken 
illegal  poMeeifon,  aa  the  land  wm  not  oovered  by  the 
deoreeibnt  the  Court  rejected  hh  application.  The 
pli^ntW  then  bnmght  a  nit  to  recorw  poeeeeilon  of 
the  landi,  ^ddi  he  allemd  had  bem  wrongfully 
taken  onder  the  defendant  decree.  Mtli  that  the 
antt  would  not  llew  Ttie  matter  waa  a  qoeilion  aria- 
Ing  between  the  partlea  nhting  to  the  exeeutioD  of 
the  deerea  nuder  a.  II,  Act  jExm  of  1861,  and 
dionld  tberefbn  have  bean  the  rabject  of  an  appUca- 
UoD  to  the  Court  which  made  the  dwme;  Joftumso 
Kabaib  Coomax  «.  Bdbsokotbi 

[IS  a  K  B,  808  note :  14  W.  B..  80 

5m  Kranv  Soonan  Box  t,.  PBoromoRAra 

BivnAOXABm  .     W.  B.,  1884, 806 


CIVIL  FBOCBSUBB  OOm,  ACT  XIT 

OF  1888  <AOT  X  OF  ISHTf-ttrnti^m^i. 
L  QUESTIONS  IN  EXBCUTION  OF  DECBBE 

And  HaHOUD  Tii»iirT>|t  c.  LAixi  JtmODAIAIi 

CV.  K,  1884. 847 


-..iw'T  '  -  -,--  ^ 

»«»(— Q«»ii»«  o/yapMiIietHM.— Under  ■.  2U  of  the 
Civil  Procednte  Code  (Act  XIV  of  I88S),  no  aepwata 
■nit  will  lie  for  the  reoovay  of  lan^  tafcra  by 
the  decree-holder  in  eiceM  of  the  leiuie  of  hie  decreet 
if  the  deo'ee-holdm'  bat  been  pnt  in  poaeaAn  of  mdi 
lau^  by  the  oflteer  of  the  Court  exectitiiig  the 
decree.  M%d\u»  Jfotwt  3i»gk  y.  Kanga  Dot 
Chuektrbuttv,  IS  B.  L.  S„  001,  nefared  to.  Bnt 
where  the  lalt  haa  been  inatitnted  in  the  Court  i^ddi 
had  juria£ction  to  execute  the  decree,  the  |dunt 
may  be  regarded  aa  an  appUeatioo  to  ttet  Omrt  for 
determining  the  qneetion  whetlitt  the  lands  are 
eorered  by  the  deaea,  and  the  aoit  doe*  not,  there- 
tore,  fall  fco'  want  of  jnriiAetiou.  Pwmtttmv* 
Ptrttiad  Naraia  Sii^k  v.  Jtatktt  Kootr,  19  W.  S., 
90,  Mid  Axiatd^it  SotMi*  v,  Xamaii^Ta  Bog, 
I.I.S..liCal<i.,e06,ralemitotaitoatmia.  Mid 
aln  that  lo  m^  a  caae  it  b  incumbtot  upon  tbe 
defendant  to  taue  the  plea  of  juiiedktion  in  the 


laiidt  iBtre  iaelmdtd  tm  dttnt—Aot  VUI  of 
jaS9,  *.  SS7— -it*  XXIU  of  1881,  t.  11.— Jha 
laUier  of  the  defendant  !n  18C8  obtabed  a  decree 
againit  the  father  of  the  pluntift  and  other  poaona 
for  partition  of  village  landa.  The  decma  £reded 
that  in  effecting  the  par^ian  certain  dhaca  landt 
then  occupied  bv  the  plaintitt'i  iaUier  were  sot  to  be 
included.  Applicalian  ba  exeentun  of  that  deena 
wu  made  ia  1861,  but  the  exerataau-ptoeaeifiiigi  ifr 
mained  pending  unUl  IfiSS.  On  the  12th  Deeember 
lB8a,  the  decree  waa  (oecate^  and  the  defendant 
(Ui  fatiier  being  then  dead)  waa  put  into  poeaaidDn 
of  (he  laode  now  in  dtipute  ai  bdng  part  of  Ute 
lande  to  which  he  wai  entitled  unds  the  decree. 
Tbe  phuntiS  objected  that  theae  hade  were  not 
Bubject  to  partition  under  the  decree  and  be  »p- 
plied  for  an  order  that  they  ihould  be  ddlvered 
back  to  him.  Eii  application  waa  rejectedr  end  be 
tbereupm  brought  the  pieeenl  tatt  to  reoover  the 
lande  from  the  defendant.  l%e  Court  of  flnt  is- 
Btanee  wa»  of  opinion  that  the  quaAu  ndeed 
b  the  suit  rdated  to  the  exaention  of  Oia  deerM 
made  m  1S68,  and  undv  ■.  8M  of  the  (Svtl  PiMe- 
dure  Code  (Act  XIT  of  1883)  aonU  not  be  ntlaed 
agab  b^  a  eeparate  auit.  The  pbfatilt  appealed  lo 
tbe  Aeeutant  Judge,  who  reverted  the  knrtt  Couit^a 
decree.  On  ^ipeeJ  by  the  defendant  to  the  Bl^ 
Cmit,— Sold,  revndng  tbe  deaee  of  Ote  lower 
Appellate  Conrt.  that  the  ptabtUTt  tnlt  thonld  be 
fflemitod.  the  qaetUoo  whether  the  dhars  landt 
recrived  bj  the  defendant  b  execution  of  Uu  daerae 


iizoabyGoo(^Ie 


DI0K3T  OV  CASES. 


CtVtL'  PBOOSDDBS  CODB,  ACT  XtV 

OF  1688  (ACT  X  or  Umt-ctmUntud. 
1,  QUESTIONS  Ilf  EXBCirriON  OF  DECBEB 

— eo»liiHitd. 
of  1869  ware  iuelnded  in  that  decree  was  r  qoes- 
tioii  relating  to  the  ezecatJon  of  the  decree  within 
the  meaning  of  •.  344  of  the  CItiI  Procednre  Code, 
Act  XIV  of  1882,  which  bured  a  aeparate  anit. 
BiGEDXATa  Oahbsh  c.  KviMA  Ahad 

[L  L.  B^  IS  Bom.,  449 


'  Decree  'wrongly  e 


__  _  B  naiir  neoessary  for  the  protec* 
tion  of  the  bnnd,  a  loit  will  lie  &>t  trecpau  aom- 
mitted  thereb;.  It  ia  not  a  qneation  uiaiiig  in  exe- 
cution of  a  decree  nnder  ■.  11,  Act  XXIII  of  1861. 

BUH  BlHAItT  LUJi  0.  WuAir 

[la  B.  L.  R,  aoe  note :  U  W.  B..  616 
8m  ftln  SuBiAv  Bna  v.  StBUTmLt 

{9B.Ii.B.,A.a,«18:19W.B.,890 


W.- 


diMor  to  Mi  atide  tal* — Frttk  tmit — Ciml  Froee- 
dmrt  Codt,  *.  9^— A  jndgmait-debtcr  med  the  de- 
cree-holdor  lor  neovaj  of  powMrion  of  cortain  land 
which  had  been  sold  in  ezeoation  of  the  decree  and 
to  let  aatde  the  nie,  on  the  ground  that  the  land  was 
not  liable,  under  ■,  9  of  the  N.<W.  F.  Bent  Aet,  to 
■ale  In  eiecntiDn  of  decree.  Meld  that  the  qnettion 
at  ime  between  the  parties  wai  clearly  one  relating 
to  the  ciecntioa  and  ntiBfaction  of  the  decree,  and 
tliat  the  nit  waa  therefore  barred  by  the  proviiioiiB 
of  i.  244   of  the  ClvU  Procednre   Code.      Jarei 

siNOB  V,  abuk  bihqh     .  I.  lb  B.,  e  AIL,  ses 


BO.  - 


-  SeteiUioit  hy  iU 


Co%rt  of  proptHs  »<il  the  nibjiat-matltr  of  a  deet 
IN  lit  eomrte  of  tit  eaaiMtioit — Ditmiiial  of  peli' 
tion  for  daliv«iy  of  potttiiion— Appeal  front  order 
of  rfimtiMo?.— A  decree  having  bean  pamed  award- 
ing to  a  pluntiff  in  a  snit  a  moiety  of  certain  jewrii 
which  were  itored  in  family  boiei  in  the  poaKniion 
of  the  deteodant,  the  boxes  coDtainins  Uie  jewtli 
were  takwi  passaaion  of  bj  an  officer  of  the  District 
Coait,  and  a  divinon  wai  diected  by  a  commissionGr 
appwnted  for  that  purpose  by  that  Conrt.  After  the 
diriiioii,  certain  jewda  rcmalued,  which  bad  beeo  set 
■side  by  the  oomtoistioner  as  not  fomnng  part  of  the 
■abject-matter  of  the  decree,  and  these  continued  in 
the  cDstody  of  the  District  Coait  The  defendant 
thereapon  preteated  a  petition  to  the  District  Coart 
praying  that  the  jewels  so  remaining  nudiiided  might 
be  retonied  to  him.  Plaiotiff  resisted  the  application, 
but  both  parties  were  agreed  that  the  nid  remaining 
jewels  were  not  part  of  Uie  sabjeet-matter  of  the  enit, 
and  were  not  dealt  with  by  tho  decree.  The  peti- 
tion was  diroiised,  whecenpoo  tbe  petitioner  ap- 
pealed. On  objection  bdng  f^ea  that  no  appeal  lay 
agajnat  tbe  order  of  dismissal  on  the  ground  that, 
since  the  jewels  in  question  were  not  part  of  the  snb- 

J'  ect-matter  of  the  suit  and  were  not  dealt  with  in  the 
ecrasi  tbe  qoeaUon  was  not  one  relating  to  the  eie- 
cutloa  of  a  decree  aud  wm  not  botctum  by  s,  144  of 


CIVIL  FBOCEDUBB  CODB,  ACT  XXT 

OI-  U82  (ACT  X  OF  ie77>-(io«(.»MA 
1.  QUHSTIONS  m  BXBCDTIOH  OP  DBCBEE 


the  Code  of  Civil  Frocedure,~^sZ({  that  the  ques- 
tion as  to  what  should  be  done  with  tbe  boxes  and 
their  conteota  arose  between  the  parties  to  the  suit, 
aud  related  to  the  execution  of  tne  decr^  i  that  tbe 
order  was  passed  under  s.  244  of  the  Codelof  Civil 
Procedure ;  and  that  consequently  an  appt«]  Uj.  Ftr 
MlCHBLL,  J, — The  property  having  been  interfered 
with  in  the  course  of  the  execution  of  a  decree,  the 
question  involved  waa  one  "relating  to  tbe  execution 
of  the  decree."  The  general  words  in  the  section 
should  be  coostraed  liberally.    MuU%velu  Pillai  v, 

Sthiliuga  Pillai,  5  JUad.,  185,  and  MadAan 
im  Singk  t,  Kaitfflt  Don  ChuetariiUtg,  13 
S.  L.  B.,  901,  referred  to.  AfP&  Bao  v.  Vimxata- 
BAiuiriTAinu  .    Z.  Xi.  Bq  S8  Had.,  66 


BL- 


Crops  mlsappropiiAtod 

wblle  In  pOBHSBion  nnder  decree  after- 
wards aet  aside  on  ameal— Separate  tuH  for 
valtu  qf  oropi — Ttae  defendant  obtuned  a  decree  In 
a  suit  brought  against  the  plaintifl  for  arrears  of  rent 
andforejectmBnt,  in  eieeutioD  of  wtdcb  he  erkted 
the  plamtill  frain  hia  hiding,  and,  *ft«r  getting 
possesnn  tharaof,  earilad  aw»y  oertdn  orope  wUd 
were  then  stvi^ng  oa  the  land.  Ehe  plaiitttffBp- 
pealed  from  tbe  deoee  obtained  by  the  d^endant,  and 
on  appeal  it  was  sat  ande  on  the  pluntiff  depositing 
the  rent  dne,  and  tho  plaintiff  recovered  posseealoa 
of  Us  tenure.  Seld  that  a  snit  for  the  value  of  the 
crops  carried  away  by  the  defendant,  while  in  posses- 
sion under  his  iacne,  was  not  barred  by  a.  11  of  Act 
XXm  of  1861.    SEITBBONOm  o.  Patabbi  Sibxab 

[L  L.  B.,  4  Oalo.,  886 


61. Decrtt  for  colli — 

Salae/immot4abUpropertgiittxeciitio»—Rewrtal 
qf  dnirtt  on  appeal— -S»il  for  reeoverj/  ofmetnepra- 
flti~S*ilfor  valme  of  cropi  mronglj/  appropriated 
— Right  of  mil— Civil  Procedure  Code  (Act  XIV 
of  1882),  I.  583.— A  brought  a  anit  against  B  for 
comp«n«tlon,  but  it  was  stmcfa  off,  and  JB  obtained 
»  decree  for  costs.  A  appcmled,  hut  pen^ng  the  api- 
peal  B  executed  his  decree,  and,  in  eieention  thereof, 
purchased  a  certun  immoveable  property  of  A,  and 
took  delivery  of  posessioD.  The  Appellate  Court  - 
remaoded  tlia  rate  tor  retrial  on  the  merits,  and  a 
decree  was  passed  by  the  Conrt  of  first  instance  in 
A'l  Caronr,  wtuch  was  confirmed  on  appeal,  and  he 
got  back  bis  proparty.  A  then  biouglit  a  suit  for  the 
value  of  utops  wrmigfttlly  appropriated  by  B  during 
the  period  he  was  in  possesaion.  It  was  contended  on 
seoond  appeal  tbut  such  a  suit  was  barred  by  tbeprd- 
vislonB  of  s.  344  of  the  Civil  Procedure  Code^  Jleld 
that  the  qnestion  to  be  decided  in  this  salt  did  not 
relate  to  the  execution,  dischai^e,  or  satisfaction  of 
the  (nteinal  decree  within  tbe  meaning  of  s.  244,  be- 
cause ft  did  not  arise  at  all  until  that  decree  had 
oeaaed  to  exist,  and  such  a  suit  was  not  barred  by  tbe 
inovtsions  of  that  aectbn.  Xnf  i  Koer  v.  Sobiadra 
Kootr,  I.  L.  a^  a  CaU.,  790,  Moohoond  Lai  Pal 
Chovdhry  v.  Maiomed  Sami  Meai,  J.  L.  S.,  14 
Cole..  ^4,  Samida  v.  Bindiun,  90  W.  B.,  233. 


lizcdbyGoOt^Ic 


DI0E8T  OF  CJL8B3. 


{    ISOO    ) 


Cmx  FHOCHDITKB  CODE,  ACT  XIV 
or  1S8S  (ACT  X  OS*  JBTTt-^onliiMied. 

1,  QUESTIONS  JN  EXECUTION  OP   DECBEE 


SamatoomdiirM  Dabta  *.  Taritta  Kant  LaXoortf, 
aO  W.  &.,  415,  IhUJeet  Qoraiu  t.  Bewal  Qorain. 
XI  W.  S.,  436,  Ram  Boop  Singh  v.  SAeo  Oolam 
Singh,  25  W.  S.,  SSS,  Ran  OAxZam  r.  Daarha  Rai, 
I.  L.  a.,  7  AIL,  170,  referred  to,  Molhaora  Perihad 
Singh  T.  Shumbhoo  6etr,  19  W.  £.,  413,  diitin- 
piUied.    Coma  «.  Kaxsabi  Biwat 

[L  Ik  B.,  as  Calo.,  EOl 

6S.  Buit  for  rwitoration 

of  property  'wliere  decree  ia  reTersed. — 
Where  a,  penon  obtaine  poisfssimi  ot  property  under 
tk  decree  wbich  !■  rabaeqneatl;  revcried,  a  claim  for 
the  reit:ir>tion  of  the  property  need  aot,  under  Act 
XXIII  <f  18G1,  ■.  U.  be  the  gobjrrt  of  t.  sepukto 
rait,  but  Duy  be  «nf(Tced  in  a  miicellaneout  proceed- 
ing.   NiOiHiiAS  Dbi'CHAKIi  r.  Natba  PrrAXBBX 

[10  Bom.,  S97 

54,  ^ — ___ _  Failnra  to  exacate  de- 

eiBB—SnH  nfler  omitnon  to  rxecvte  dteret. — 
FUintiirs  father  purcbaacd  a  honw  on  the  Ilth  June 
1654  at  a  wle  made  under  a  decree  againat  O  D, 
but  wai  not  put  iqto  poveaiion  of  it ;  accordingly  in 
1666  he  obtuned  a  decree  fcr  pamcMion,  which,  how- 
CTer,  woa  never  executed.  The  defendant  in  1870  ob- 
bdned  pi  nealon  of  the  house  by  another  nle  mode 
in  execution  of  another  decree  agunit  O  D.  The 
present  auit  wae  inetituted  by  plaintiS  in  1871.  Htid 
that  not  only  ww  the  remedy  on  the  cauie  of  action, 
which  accrued  in  ISH,  and  the  decree  of  1866,  barred, 
but  alw)  that  Act  XXIII  of  1861,  i.  11,  presented 
the  phuntiS  from  bringing  a  new  mit  on  the  fretfa 
nttiae  of  acUon  accruing  to  hitn  nndi?r  the  decree  ot 
18G6,  as  that  acction  "took  away  from  the  parties. to 
the  nit  the  right  to  raise  by  a  fresh  aait  any  ques- 
tion as  to  their  righte  and  liabilitips  under  the  de- 
cree." Sunganaiary  v.  Shappani,  S  Mad,,  375, 
fiillinted.  Eiaui  NAttnsui «.  Akaiidabam  Bachjji 
aO  Bom.,  438 


B8.   ■ 


Bait  for  poBseaalon 

after  ftitlnre  of  attempt  to  execute  deorse 
(Ivillg  poBBBBBion — Stparatt  mil.— The  ances- 
ton  of  the  plaintiff  brought  a  init  in  1S2I  before  the 
BegiBtrv  of  the  Adawlnt  Court  to  eject  the  deten- 
dant't  gr»nd.father  from  a  piece  of  gtonnd.  The  Be- 
^atimr  fonod  that  tbe  defendant  was  a  tenant  nuds 
the  pli^tiff  at  a  montltly  rent,  and  the  Court  decreed 
that  defendant  dumld  remain  in  peascwon  so  long  as 
be  aboald  OMitiirae  to  pay  tbe  rmt  regularly,  and  that 
in  default  of  payment  the  plwjtitF  should  be  placed 
in  poseeMion.  An  attempt  to  obtain  ponesnon  in  exe- 
cution of  that  decree  in  1S81  failed,  and  the  plaintiff 
brought  ft  suit  to  recorer  possc«sion  ttith  arrears  of 
rent  Held  that  >.  II  of  Act  XXIII  of  1861  pre- 
cluded   the    plaintiff    fr<,ni    muntaining    the    suit. 

BuKSDBSABT  r.SBAPFAjn  Abast     .  6  Mad.,  876 


68.- 


-  Xxooutloi 


of  decree 
raising  qnestioa  of  miemanagement  of 
property  after  re]  eotlon  of  applloation  to  be 
put  Into  poBBWBiou— i>erfanijor^  dicrei.—ln  a 


CIVIL  FROCBDnBE  CODB,  ACT  XIV 

OF  188fi  (ACT  X  OV  1877)— coftKaMd. 
I.  QCEST10I19   ]N  EXECCTIOK  OF   DECBEE 

— eontintud. 
partitioD  suit  brought  by  the  plaintifl  a  decree  i 


pply  the  income  thereof  to  devasthan  purposes, 
and  that,  if  he  failed  to maosgo  the  lands  properly.or 
aliunated  tbem  by  sale  or  mortgage,  tbe  plabtiff  and 
his  younger  brother  should  enjoy  the  lands  and  apply 
the  piocteds  towards  the  maintenance  of  the  deraathan. 
In  execution  of  this  decree,  plaintiff  preaentod  an  ap- 
plication on  the  2Sth  NoTember  1^4,  pnying  tfaat 
be  should  be  put  in  management  of  the  devaethan 
Iwtds  on  tbe  groimd  that  tbe  defendant  was  gniK; 
of  mismanagement  and  misapplication  of  tbe  devaetbau 
property.  This  application  was  rejected  by  the 
Court  of  first  instance  on  tbe  ground  that  the  ques- 
tion of  miimansgement  did  not  fall  within  s.  244, 
cl.  (e),  of  the  Code  of  Ciril  Procedure.  This  order  was 
cnuflnned  on  appeal  on  tbe  ground  that  the  decree 
was  a  declalatory  decree,  and  therefore  incapable  of 
execution.  Seld  on  second  appesl  that  the  decree 
was  not  declaratory  only,  and  that  it  conld  be  enforced 
ia«ecotion  under  ■-  244  of  the  Code  ot  CSvil  Proc(> 
dure.    Masoataao  v.  Baitoao 

[L  L.  B,  Sa  Bom.,  967 


87. Suit    for     _ 

which  might  have  beeu  had  under  deoree. — 

Separatt  Muit.—Ji.  suit  will  not  lie  for  poMeaJon 
of  land  ot  which  the  plaintiff  should  bare  been,  bnt 
waa  not,  put  in  substantial  possession  in  execution  of 
decree.    His  remedy  is  to  further  execute  his  deerea. 

KiBTO  OOBUTD  EuB  T.  GuMOA  PBHHAD  &UBICAH 

[26  W.  R,  872 

LoLrc  CooKAK  Bon  r.  Ishan  CsnoiBB  Chcoit- 
■BBirm  .    IOC.  I..  B.,  ass 


ea-^ 


-  Separati  tmif.— 


_  ..  cant*  of  aclioit. — A  plaintiff  who  has  obtained 
a  decree  declaring  him  entitled  to  the  possession  of 
immoveable  property  must,  under  s.  11  of  Act  XXIII 
of  1861,  proceed  by  execution  of  the  said  deeree,  and 
not  otherwise ;  if  he  neglect  to  do  so  tUt  be  is  time* 
baixed,  he  cannot,  any  the  more  on  that  account,  bring 
another  suit  for  possession  of  the  same  property, 
whether  founded  on  the  old  decree  in  his  favour  or 
on  the  oontiuqed  occupation  of  tbe  said  property  by 
the  defendant.  HAaansiH  v.  ViirxATBeB  Pbashu 
[L  Xh  B.,  6  Bmn.,  883 

60.  Formal  .  poaieesion 

under  daaroe— Separate  nit  Jot  actmal  poitet- 
iio» — Ca\ue  qf  oHionSxecnlion  of  derni — Cixil 
Froeedure  Code,  Aot  XIV  of  1882,  si.  044,  el.  fcj, 
aes,  364.— In  1877  the  plaintiff  sued  the  defen- 
dant for  possession  of  certain  properties  and  obtained 
a  decree  t  in  execution  of  this  decree,  the  plaintiff, 
on  12th  at  July  1679,  obtained  formal  posseavon  ot 
the  properties  nied  for.  Tbe  defendant  contlnned 
to  remain  in  actual  prsacssion  and  occu]  " 
portion  of  the   premises,  and  refnaed  I 

Cession  ot  the  same  to  the  plaintiff,  who  a 
with  a  two  months'  notice  to  quit  in  June  18S1. 


stinn  o%^< 


,y  Google 


DI0S9T-0F  CASR8. 


(    IMS    ) 


OZVIL  FBOOBDUBS   CODB,  ACT'  XIT 

or  1883  (ACT  X  OF  lff77)~eo<if>'<i««I. 
1.  QUESTI0K8  IN  EXSCUTION  OF   DECBEE 

— eoniiimed. 
The  plaintiff  Hi  uot  evict  the  defendant  in  uecn- 
tion  of  the  decree  obtuned  by  him  agunat  the  defen- 
duit,  hot  huititoted  a  frrah  enit  for  that  pnrpoae. 
Held  that  moh  a  enit  woald  lie,  Semblt—ThM 
the  deliver;  of  formal  posKMimi  in  eiecatinn  of  a 
decree  for  paMeuian  eivei  a  cauaa  of  actii>D  againrt 
s  defendant  who  lenuina  in  occupation  of  the  pre- 
)ni««  which  ma;  be  enforced  in  a  Tegular  suit. 
Shaiu  Chabik  COilTBMl  o.  Mauhcb  Chundbi. 
HooKiHJu  I.  It.  B.,  11  Cftlo.,  98 


60.- 


-  Order     abaolute      for 


aale — Trantftr  of  Property  Act  (IV  of  _  ,. 
f.  88 — QiMifioia  ariiing  at  to  the  order  abtolule  for 
tale. — When  an  order  abnlute  for  sale  of  mortgaged 
pnipert]'  baa  been  made,  any  qneetion  that  aiUra  ai 
tothat  order  abiolute  for  nleiinot  a  qoHtion  relating 
to  the  eiecationof  the  decree  within  the  meaning  of 
a.  2U  of  the  Code  of  Civil  Procednre.  JjvdMa  Fer- 
«*arfT.  Baldeo  Singl,  I.  L.  B.,21  Cale.,818.  THuek 
Singh  V.  Perietein  Frothad,  I.  L.  £.,  32  Calc,  9S4, 
Tara  Froiad  Sim  v.  Bkohodtb  Eog,  I.  L.  R.,  S9 
Cale..  931,  and  Bambir  Si»gh  v.  Drigpal,  I.  L.  R., 
le  All.,  23,  fnllowpd.  Kidar  SatA  v.Lalfi  Sahai, 
I.  L.  a..  12  All..  61,  Oydh  Rehari  Lai  v.  SagetKar 
Lai,  I.  L.  R.,  13  A'!..  S78,  diuentfd  from.  AEiEUn- 

insu  BuES  e.  Boor  Lal  Das 

p:.  L  B.,  SB  Oalo.,  188 

«L- 


Qneetton  m  to  titl« 

rkls«d  and  dvoMed  In  execution  prooeed- 

Inga — OmitttiM  to  apptal^Freeh  tuil  brought  to 
ttiablieh    litle.—Tbe   defendant  obtained  a    decree 

X'nit  the  pl.iintiff  ai  reprctentative  of  his  (the 
ntlfPs)  decfsuid  nncle,  and  in  execntiDQ  he  at- 
tached  the  prrperty  in  dispate.  The  plaintiff  objected 
to  the  atttachment,  but  hii  objection  itrs  diaallowed, 
and  the  piripcrty  wu  sold.  The  plaintiff  did  not  ap- 
pni  againit  the  order  dieallnwinK  hi«  objection,  but 
filed  the  present  fuit  to  eatabliab  hia  ri^ht.  Both  the 
lower  Courts  allowed  the  plaintiff's  claim.  On  ap- 
peal by  the  defendant  to  the  Hieh  Court, — Held, 
reversing  tbe  dceree  of  the  Ccnrts  beifow,  that  the  plain- 
tiff's suit  was  not  maintainable.  Tha  question  raised 
in  the  present  anit  wm  one  which  oa(:ht  to  hare  been 
taken  in  the  eieeotum  proceedinga  in  the  fomier  auit 
under  s.  24i  of  the  Civil  Procedure  Code  (Act  XIT 
of  1668)  I  and  having  been,  as  a  fact,  raiaed  and 
decided  aigainat  the  plaintiff,  be  could  not  bring  a 
aeparale  snit.  Kikba  Habibhit  r.  Sitakam  Pabji 
[X  X^  B.,  e  Bom.,  4B8 

BS. OmlsBlon  to  oppose 

«xecation  cf  decree — Suit  to  let  atide  illegal 
tale.— A  suit  will  lie  to  set  aaide  a  ade  made  in  con- 
travention of  the  t€rnuof  s.  64,  Bengal  Aet  VIII  of 
1869,  the  judgment-debtor  not  being  bound  to  oppose 
the  nle  in  Uie  proceedings  in  eiecntioo,     BaJCA  Sooh 

vrsu  Douis  c.  McBBOo  Soosen  Ftswab 

[26  W.  B.,  160 

68. Claim  to  have  sale  set 

•ahto  as  ficandnlent—fiift  ig  Judgment-debtor 


CIVIL  FBOGESUBB  CODE,  ACT  XIV 

OS"  188a,(ACT  X  OP  1877)-co«<n.a«i. 
1.  QUESTIONS  IN  EXECUTION  OP   DECBBB 

agaiiul  Judi/neBt-eredilor    and  purehater  to  itt 


gronnd  of  fraud  committed  by  the  jndgmentrcreditor, 
who  procured  a  aale  withont  advertisement,  and  pur- 
chased the  property  without  leave  of  the  Court,  is 
debarred  from  briugine  a  suit  to  set  aside  the  sale, 
inaamnch  aa  tbe  question  ii  one  arising  between  the 
parties  to  the  suit  and  relates  to  the  elocution  of  the 
decree  within  the  meanlDg  of  s.  244  of  the  Code  of 
Civil  Procedure,  1877-  Vibabaokata  Attahoab 
r.  Vbskata  Chabtas       .    I,  U  E.,  H  Mad.,  817 

64.   . 
ie(  a 

— An  application  nnder  s.  291  of  the  Civil  Frocedore 
Code  to  have  a  aale  set  aside  on  the  groand  that  tha 
porchaaer  took  nc.thing  by  his  pnrchaae,  inasmuch  as  he 
wsB  the  holder  of  the  decree  in  eiecution  of  which  tha 
property  was  a.ild  isa  matter  in  execution  falling  under 
B.  Ml  of  the  Code.  Viraraghaea  Aggangar  v. 
Venkata  Charyar,  I,  L.  R.,  6  Mad.,  217,  followed. 

Cbjittaiuiwat  Natu  r.  Vitbabai 

p.  lb  B.,  11  Bom.,  688 
Onm  f .  Sakeixam 


.  L  L.  B.,  89  BouL,  371 

66.— — — — — — —  Saleinexeontion, 

tie  jndgnent-debtor  being  ignorant  of  the  execution 
proceedingilhrougkHe  fraud  of  tie  decree-holder^— 
Setting  aiide  proeeedingt  in  executiun — Separate 
nt^— Itil879DobtainedadecreesgainBt  S.  Sgave 
secnrity  for  the  satisfaction  of  the  ducree,  whercupnn 
D  agreed  not  to  take  proceedingi  in  eiecutii>n.  In 
breach  of  this  ^reement,  D  in  the  same  year  applied 
foi;  execubion,  and  sold  certain  immoveable  pioperty 
belonging  to  S,  of  which  K  became  the  purcjiaaer. 
£  did  n<rt  apply  for  posaesaion  nntil  1683,  in  which 
year  he  applied  for  and  obtained  poBBCssioo  of  the 
property.  S  alleged  that  he  then  for  the  first  time 
became  aware  of  the  sale,  and  that  by  the  fraud  rtf  X 
and  K  he  had  been  kept  in  ignorance  of  tbe  execution 
proceedings  takm  by  i)  in  breach  of  the  above-men- 
tioned agreement,  and  within  thirty  days  after  £ 
obtained  possession,  ha  (£)  applied  for  a  reveraal  of 
the  orden  which  bad  been  passed  in  the  afore- 
■ud  frandulent  procee^ngs.  The  finbordiaate  Judge 
held  that  the  applicatiim  was  barred,  and  referred  the 
applicant  to  a  separate  suit  to  set  aside  the  aale.  On 
application  to  the  High  Coja\,~Held,  on  the  anthc- 
rity  of  Faranjpt  v.  Kanade,  I.  L.  S.,  B  Bom.,  148, 
that  a  separate  suit  would  not  lie,  and  that  the  relief 
aonght  by  S  conid  only  be  obtained,  at  all  events  as 
t^nat  J),  by  an  applieatiim  under  a.  244  of  the  Civil 
Pt\  cedore  Code,  1S82.  Saesabav  Qovhtd  Kalb  e. 
Damodab  Akharak       .    L  Ii.  B.,  9  Bom.,  468 

66.    Sale  in  execution 

qf  decree  for  arreari  of  rent — Fraud—Suit  to  eet 
aride  a  eale  On  tie  gronnd  of  frond — Decree — Qnee- 
tioni  ariting  ie(tc«aB  tit  partite  or  their  repreien- 
tatirei — Bight  nf  tuit—Code  of  Ciril  Procedure 
(Act  ZIV  cf  1S82J,  «.  311,  812,  814-816.— Held 
by  the   FnU   Bench— Pbtsbbaic,    C.J.,  Psiimp, 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


Oim.  FBOCSDURil  CODS,  ACT   XIT 

OF  1889  (ACT  X  OF  IfflTy-eontiitmed. 
1.  QUESTIONS   m   EI8CUTI0N  OF   DECBKK 

—coniiHued. 
TOTTBKEUi,  and  Floor,  J  J.  (Qhohi,  J.,  diawntioK) 
— tfa&t  when  clrcnnutaDcee  tStctiiig  tbe  vklidity  of  a 
nlo  in  execution  havs  been  broaglit  about  by  tha 
fnucl  of  one  of  iho  partiM  to  the  luit,  and  give  riis 
toaqneatinn  between  theia  partiei  iDch  aa,  apart  from 
fraad,  would  be  within  the  proviiiona  of  ■.  34^  a  luSt 
will  not  lie  to  Impeach  the  v&lidity  of  tha  uJe  on  the 
gTOUitd  of  lucfa  fraud.  Saroda  Ckimder  ChucierbuUg 
r. MaHoiMd Is^Meak,  I.L.B.,  11  Calc,  576,  Vira. 
raghaca  Ayj/umgar  y.  Veukata  Ckargar,  I.  L,  S.,  5 
Mad.,  317,  FarMVpt  t.  Kanadt,  I.  L.  S^  B  Bom^ 
148,  and  Sakharam  Qoviud  KaU  t.  Damadar 
AtharaM  O^ar,  I.  L.  S.,  9  Bom.,  468,  approved. 
Oatind  Chandra  Mtyaatdar  T.  Uma  Chtr»  j8ih,  I.  L. 
B.,  14  Calc,  673,  ^MDted  from  In  part.  Held  that 
in  inch  a  oaae  tbe  judginciit^dehtor  is  entitled,  whe- 
tbra'  the  aale  hai  been  confirmed  or  not,  to  make,  as 
uaintt  tbe  perton  guilt;  of  the  fraud  or|  acceuor; 
thereto,  auch  application  (if  auj)  under  a.  Sll  i*  he 
ma;  lie  entifled  to  make,  hu  time  for  "■^H'lg  It  being 
computed  from  the  time  wlm  tbe  fraud  Bnt  became 
known  to  Uni.  E»ld,  turtber,  tlmtin  oatei  in  which 
the  decree  or  the  pnrchawiinadebenaml,!.  SMdoei 
not  apply,  and  a  rait  may  be  held  to  lie  to  art  aaida  (lie 
tale.  Pbt  Qbxom,  J. — An  objeetJon  under  «,  811,  or 
upon  the  ground  of  fraud  ruaed  by  the  jndgnKiit- 
debtor  after  tlie  mU  ha«  been  conflimed  nnder  a,  812, 
cannot  be  dealt  witii  under  i.  EU.  In  niab  a  caae 
tbe  jadgnKBt-delitai  i>  entitled  upon  tbe  ground  of 
fraud  to  bring  nlndt  to  Mt  aaide  tiie  ■U«,^or  at  all 
erenti  to  tiave  it  declarad  tliat  tbe  sale  paned  no  title 


tor  letting  aaide  a  Nle  on  the  ground  of  fraud  whan 
it  hai  once  been  eonSrmed.  UOHUniKO  Nakuk  Cba- 

ICTRAJ  V.  OOPAXi  MOKSUIi 

[L  L  B..  17  Oalo.,  769 


87.- 


Bnt  to  tet  0tUU 

taXt  0*  3Tomtd  offixMi — Salt  ••  ixaB%ti<M  of  wwtrt- 
gi^fdaortt  iireating  tht  lale  qfth*  mortgaged  pro- 
pnig  WMfcr  n.a8a»dS9tff  Trm^ftr  ^  Prodtrts 
Act — Doentmitinot  (AtoUtt — BigUoftmit — CiM 
Proetdare  Coda,  t:  811  and  813.— Whoa  a  luit  to 
•rt  adde  a  wle  in  execution  of  a  decree  wa«  brought 
on  the  ground  that  by  tbe  fraud  of  the  judgment- 
creditor  the  proclamation  of  nle  had  not  been  duly 
made,  and  the  beta  were  tiiat  the  nle  wu  not  an 
ordinary  ale  of  attached  property  in  eiccDUon  of  a 
decree  but  a  nle  in  execution  of  a  mortgage-decree 
wMcb  directed  tbe  Mle  of  (he  mortgaged  property  in 
acaordance  with  the  proTkioni  of  m.  88  and  89  of  the 
Tranifer  of  Property  Act,  but  (hat  there  wai 
no  «nch  decree  in  eiiitence,  ai  only  a  decree  «>n  and 
not  a  deorea  absolute  Erecting  the  aile  had  been 
made,  and  it  wae  contended  (bat,  until  a  decree  ab(a> 
lute  waa  nude  lor  the  nle,  tha  right  to  redeem  exijl«d, 
and  that  the  fnlt  migbt  be  regarded  u  a  loit  to  re- 
deem : — Htld  that  there  wai  nothing  m  theee  &c(e 
to  diaUngiuth  tbe  caae  from  the  FnU  Bench  cue  of 
Moktudro  Narain  Ciatmrqf  r.  Oopal  MomM, 
I.  L,  S^  17  Cale.,  769,  and  that  the  lait  wai  tkerefnv 


CIVTZ.  FBOOEDDBB   COSK  ACT  ZIV 

OF  1889  <ACT  X  OF  1877>-ac*<i»«arf. 
1.  QUESTIONS   IN   EXBCUTION  OF  DECBBE 

— coiUinutd. 
not  muntainable.  An  order  directing  a  nle  in  ncfa 
a  ease  would  be  luScient  authority  under  i.  69  of  the 
Tranrfer  of  Property  Act  even  if  the  order  did  not 
take  the  form  of  a  decree  ench  as  is  pmeribed  for  a 
decree  absolute  in  tbe  caae  of  a  suit  for  foreelosore^ 
SiTA  Fbbbhas  Uuir  «.  NOHSO  Lul  Sab  Haba- 
PATBA  L  L.  B^  18  Oalo,  188 


fl&   Applieatiim  to 

*»t  and*  tale  on  ground  of  fraud—  Quottaa  iettneen 
dctree-holder  or  atclion-pnrciaior  and  jndgment- 
debtor. — Where  a  jadgment-dcbtcr  applie*  to  have  an 
oxecution-aale  set  aaide  alle^g  drcnmstancei  which, 
if  found  in  bis  brour,  would  amount  (o  fraud  on  tha 
part  of  the  decree-holder  or  the  anction-pnrchiaer, 
the  caae  comes  within  t,  244  of  tbe  Civil  Procedure 
Code.  FnmnnoKnmarSangaiy.KaiiDatSaitgttl, 
I.  L.  B.,  19  CaU.,  69d,  Ckand  Mania  Darya  T. 
Banlamontt  Datja,  I.  L.  &..  M  Cain.,  707,  and 
Ntmai  Ckand  Kav'i  v.  Dtnonalh  Sanji,  2  C.  W. 
N.,  691,  raferredto,  BoJonzAKT  Baoobi  v.  Hosaiit 
Ussn  ILSMSD  .        ,       4  C.  W.ir,  688 


Ailst 


q/  dtaree  for  arreare  of  r*nt — Frand—8nit  to 
ttt  atid*  mOt  on  gronnd  of  frond — Civil  Proetdnrt 
Code,  1882,  t.  811— Bight  of  tnit.-~A  and  JB  wart 
two  tenants  whoae  names  were  re^^stered  in  the 
landlord'a  iharista.  B  died,  learing  C,  L,  and  S 
Ua  sons  and  hein,  hut  no  appUcatton  tea  mutate 
of  names  in  the  sheriita  was  made.  IHspntta  a» 
to  i«ut  having  arisen,  A  and  C  proceeded  to  make 
deporita  in  Court  in  respect  thenof,  and  the  land- 
lord instituted  a  nit  Muiut  A,  Joining  C  m  a  P>rty 
defoidsnt  to  rMovor  the  amount  of  rent  be  claimed 
and  obtained  an  «s-parte  iMsrte,  which,  tafer  aZiJ, 
directed  that  it  sbDnld  b«  nti*fl»d  out  of  the  amount 
SD  deposited  in  Court.  That  amount,  according  to 
the  luidlord'i  case,  proving  tnanffident  to  satisfy  his 
demands,  he  jvoceeded  to  execute  the  decree  and 
broDgbt  the  holding  to  sale  and  purchased  it  himself. 
^  and  C  th«D  applied  nnder  s.  811  of  the  Code  to  have 
the  sale  set  aside,  alibiing  that  tbe  decree  bad  been 
fraudulently  executed,  the  sale-proclamation  rappres- 
•ed,  and  that  the  decree  was  incapable  of  execution  in 
the  manner  adopted,  and  contending  that  it  could 
only  be  eiecnted  agunst  the  amounts  so  depouted 
in  Court,  wUcb  were  more  than  ample  to  ntisfy 
the  full  amount  justly  dne  under  it.  That  appU' 
catjon  was  tininresssful.  A,  C,  D,  and  E  then  insti- 
tuted a  rait  to  have  the  sale  set  aside  on  the  ground 
of  frand.  ffeld,  as  regards  A  and  C,  followu^ 
tbedecision  in  Meiendro  Narain  Ciatnrqj  V.  Oopal 
Mondnt,  I,  L.  £.,  17  Cale.,  769,  that  tha  questions  aa 
bi  the  propriety  of  the  execution  of  the  rent-decree 
by  sale,  and  as  to  the  suppression  of  the  sale  procla- 
mation, were  qnestions  which  could  and  ought  to 
have  been  decided  nnder  s.  2iA,  and  that,  so  far  aa 
they  were  concerned,  the  suit  would  not  He.  Held, 
however,  m  regards  D  and  S,  that  as  they  were 
not  parties  to  the  rent-suitor  proceedinn  had  ther^o. 
... ,     1.1. — V    __   !..!__  _•  _    jjgj^,^  t«a>Mit  who 


and  although,  aa  bws  of  a  d 


iizoabyGoo<^Ie 


DI0B8T  07  CASES. 


OZm.  FSOOBDUBB  CODB,  ACT  XIV 

OF  1889  (AOT  X  OF  IBfny—eamtimtKd. 
1.  QUESTIONS   IN  BXECDTIOH   OP  DBCEEK 

— coniiimed. 
hftd  not  got  thoT  nunM  T«giito^  ia  the  landloid'i 
■haiuta^  ihej  might  not  be  «ble  to  queitioa  tha 
decree  obUiaed  fof  •rrettts  of  rent,  they  wem  not 
thereby  preclnded  from  Mmteating  b  mIb  aa  the 
ground  th&t  it  had  been  fnndalently  obtuned  under 
colonr  of  inch  »  decree,  and  that  it  wu  competent  to 
them,  at  any  iste,  to  me  for  a  declaration  that  the 
■ale  in  qncation  did  not  in  any  way  affect  their 
righta,    Jasas  Natk  Qoxai  v.  Watboit  &  Co. 

[L  Xi.  IL,  19  Cale,  S41 


7a- 


txtmaioit'taU  of  land  lat  ottde—PMnAaier  at  lale 
louyhl  to  b»  >tt  aiide — Fraud,  aileffation  of. — 
Where  qneitions  are  railed  between  the  partdea  to  a 
decree  relating  to  it«  execution,  diichai^e,  or  Mti«fac- 
tion,  the  fact  that  the  purchaser  at  a  indida]  sale, 
who  ij  no  party  to  the  decree  of  which  the  eiecQ- 


cation  of  a.  SM  of  the  Civil  Procednre  Coda,  limiting 
the  dispoial  of  then  matters  to  the  Conrt  eiecnt- 
ing  the  decree.  The  plaJntUTi,  in  a  anit  to  have  the 
jvdieia]  nle  of  a  »mindari  set  aside,  alleged  that  the 
decree-boldeT,  in  put  ntisfaction  irf  U*  decree,  had 
receired,  from  ihmn  and  crijier  oo-ahtten,  in  the  <a- 
mindarl,  Utelr  prDporUooate  amonnta  of  the  debt 
decreed,  and  had  agreed  that  their  shares  should 
be  exempt  from  the  execution  sale  about  to  take 
place  I  Hiat  the  aale  took  place,  snbject  to  that 
exemption  ;  that  the  deores-holder,  howerer,  with 
whom  some  of  the  eo-sharera  and  the  pnrcbaaen 
oollnded,  trandolently  had  the  sale  set  aside,  revived 
the  attajhweirt,  and  cansed  a  leoond  asle,  at  wUoh 
all  the  shares  in  the  lamhidari  were  sold,  SelA 
that  the  qnertloD,  berides  Utat  tha  charge  of  frand 


virtae  of  s.  2M  of  tiie  Code  of  Civil  Procednre, 
only  by  order  of  the  Conrt  eiecnting  the  deaee. 
Pxomnno  Kukab  Saxxal  r.  Eau  Dab  Savkax 

[I.L.B.,  ieCiLla,68S 

L.  B.,  18 1.  A.,  lee 


71.- 


-  Qaettiom   "art*- 
il " — SiUt  of  Bro- 


to  Mf  atidt  tale  «a  ttii  ground  that  proptrty  v 
not  aaetttral. — Certtdn  proiMrtv  at  a  jo^S™' 
dabtorharing  been  sold  by  the  Ct^ector  under  s. 


of  Om  Code  of  Civil  Procednre  aa  bdng  ancestral 
property,  the  jndgment^ebtor  sned  the  decrse-bnlder 
and  the  anetion-pnrohassr  to  have  the  nde  aet  adde 
npou  the  two  nnin  grounds  that  the  property  wM 
not  ancestral,  and  therefore  eonid  not  l^ally  be 
■old  by  the  Collector,  and  that  the  real  pnrchaser 
at  the  auction  sale  was  the  dtcre^holder  himself  who 
had  not  obtained  the  leave  of  the  Court  to  bid.  Beld 
that  the  guMUons  thns  ndfed  were  qnesUona  arising 
between  the  parties  to  the  Biut  witUn  the  mnsnlnrt  of 
s.  XU  of  the  Code  of  Civil  Proeedore,  and  that  the 
•nit  would  not  lie.  SaM  Sam  r.  FattM,  I.  L.  B^ 
«  All.,  14S,  and  ProMaao  Kumar  aanfal  v.  Kali 


Dot  Saaval,  I.  Z.  B.,  19  Cale.,  €38,  referred  to. 
DATTiiAT  SureiH  V.  JireAX  Kibhobi 

[t  !>.  B.,  2S  AIL,  106 
See  DKAin  Bax  e.  Ciu.rnjSBsni 

[LihB.,aaAiL,8e 

7a.  Applieation  to 

tet  aeide  eaU  o»  tie  groumd  of  fraud  im  a  eat* 
wieri  a  third  parli)  u  the  aueiiau-purcluuer — Code 
of  Civil  Procedure  (Aet  XIV  ofiSBH),  a.  3,311.~ 
The  deduon  in  the  caa«  of  Mokendro  Naraiu  Chatu- 
r,y  V.  Oepai  Xondvl,  I.  L.  fi„  17  Cale.,  769,  has  been 
in  effect  overruled  by  the  decisioD  of  the  Privy 
Conndl  in  the  case  ot  Protunuo  Sumar  Saugal  v. 
Kali  Sat  Sangal,  J.  L.  E.,  19  Calc,  683  •  L.  B., 
19  I.  Au  16$.  An  application  to  aet  aude  a  sale 
on  the  ground  of  fraud  would  oome  under  t,  2M 
of  the  Civil  Frooednre  Code  notwithstanding  that 
tha  pureluse  was  made  by  a  person  who  was  a  third 
party.  Saadatmaud  Khan  v.  PAW  Kuar,  I.  L.  B., 
30  All.,  413,  diatin^iahed.  BHmoN  MoHim  Pai. 
V.  NmniA  Lal  Dbt  .  I.  Ih  B.,  96  Cftlo.,  824 
[8  C.  W.  TS.,  898 

See  HixA  LkZ  Oaoaa  c.  Ckabdba  Kaitoa  Qkobi 

[I.  Ii.  B.,  96  Calc  S38 

8C.W.ir„4p8 

78.  > Suit  to  tet  atida 

a  tale  o»  the  ground  that  the  deeree  eaai  oilained  hg 
fraud,  Kiether  maiutaiuable,  tehere  third  party 
it  the  auctiowpureiater. — A  suit  to  aet  aside  an 
execution  aale  on  tbe  ground  of  fnud  is  not  main- 
tainable under  the  provisima  ot  a.  2U  of  the  (Svil 
Procedure  Code,  even  in  a  case  where  the  real  or 
nondnal  anctioD-puichaaer  is  a  person  who  wss  not 
a  party  to  the  origiiial  suit.  Froeuuao  Kumar 
Sauyal  v.  Kali  Dot  Sauyal,  I.  L.  B.,  19  Cole., 
688:  L.  B.,  19  I.  A.,  166,  followed.  Moli  Lal 
CaAUBSumr  v.  Bvasioc  Chattdxa  BAiBAai 

p.  It.  B.,  98  Colo.,  898  note 

8  C.  W.  IT.,  886 

Bak  Kasaik  Tiwabi  e.  Baiw  BsmjAK  Bot 

[L  L  K.  97  Colo.,  197 

and  Nnui  Chabs  Kam  «.  Dino  Nate  Earji 

[9  O.  W.  ir„  881 


74.  

far  of  daarva^Pnrciaier  of  Aa  deeree  frou 
decree-holder— Civil  Procedare  Code  fAei  XIV  of 
1883J,tt.  3,383— Applieatiou  iy  tramferee  if  deeree 
—  Civil  Procedure  Code  Amendment  Act  fVII  ^ 
iSSS J.— The  word  "  repwaenbrtive  "  as  used  hi  s.  244 
of  tbe  Code  dt  Civil  Proeednre,  when  used  urith 
reference  to  a  deaee-bolder,  inclades  the  putohaaer 
of  the  decree  from  the  decree-holder  by  aa  aisign- 
ment  in  writing.  Iihan  Chmdar  Sircar  v.  Bemi 
Madkuh  Sirlcar,  I.  L.  £.,  3i  Calc,  63,  and  Badri 
Naraiu  v.  Jai  Kithe*  Dae,  I.  X.  B.,  16  All.,  483, 
referred  to.  The  Conrt  eiecnting  a  decree  which 
has  been  ao  tranafcned  can  go  into  the  diipntsd 
qsation  of  tlie  transfer  of  tu  decree  wxia  the 


iizoabyGoo(^Ie 


(    U07    ) 


StOEST  OT  CASBS. 


tilVIL  PBOCSDDUKE!  CODE,  ACT  XTV 

OF  1883  <ACT  X  OT  imi)-co»tit»ted. 
1,  QUESTIONS  IN  BXKCUTION   OP   DECREE 

pratirioni  of  a.   S44  of   the  Ciiil   Procedure  Code 

u  amended  b;   Act  VII  of   188S.     Dwab  Buxbh 

Saus  i<.  Fatix  Jau  .    I.  Ii.  B.,  2a  Calo.,  260 

P  C.  V.  JX.,  382 

OissA  Dab  Skil  t>.  Takttb  Au  Dobaski 

[I.  I..  B.,  27  Calo.,  870 


76. 


-  Order refiwingtow 


flTi"  &  sale  In  execution  of  ez-p^rte  decree 

■et  aside.^Ac  cjrder  rafnung  to  conflrm  &  aale 
on  tliej  ground  tlut  tbere  vu  no  mbiutiiig;  decree 
at  the  d^e  whm  the  conitrmAtion  of  the  nlei*  Applied 
for  IB  one  under  ■■  344  of  the  Civil  Procednre  Code, 
the  qneation  nieed  being  one  reUting  to  the  execution 
or  stttiafAction  of  the  decree  within  the  meaning  of 
that  Mctioo.  Prrrmnao  Kumar  Sanyal  v.  Kali  Gat 
Sandal,  I.  L.  B.,  19  Calc,  683,  referred  to.  DOTA- 
KOKI  DABI  n.  SAHAI  CHT7in>lB  Haidvdax 

[Z.  L.  B.,  26  Cftlo..  176 
1  C.  W.  IT..  866 


76.  - 


-  Sflbot  of  oattsfbotloii 


of  deoree.— Where  ■  decree  bu  been  lati^ed,  : 
preveoti  on  Application  under  a.  2U  of  the  Code 
of  Civil  Procedure,  there  beii^  no  decree  then 
eiisting.  Babh  Bbhabt  Hobsal  «.  Bakhal 
Cha&am  Uahval  1  O.  W.  N^  708 


77. 


-~  Applioation    to     aet 


AtddeBaleluexecattonofaaex-parte  deoree 
Bnbseqaeatly  set  aalde  nader  s.  108,  CivU 
Frooedure  Code.— Where  a  property  waa  (old  in 
eiecoUoQ  of  an  ex-parle  decree  and  purchaeed  by  the 
decree-bolderandthGdecreewaiBabBeqaentljBet  aiide 
under  ■.  108,  Civil  Procedure  Coda,— fleW  that  it 
is  comp«tent  to  a  Coort  nsder  s,  S4\  Ciril  Procedure 
Code,  to  go  into  the  quntiun  and  to  ut  uido  the 
■ale  ai  bad.  Promnno  Kvmar  Sangal  v.  Kali 
Ha*  Sangal,  I.  L.  S.,  19  Cat.,  683,  and  Mohendro 
Naraitt  Chaivriy  v.  Oopai  Mondul,  I.  L.  R., 
17  Cale,,  769,  relied  on.  BiHl  Pebhhad  Kokhi  r. 
Laeei  Bai     .  S  C.  W.  IT.,  e 


ra.  - 


-  ClKtm  to  have   sale 


set  aside  as  being  onder  barred  deoree— 

Beparatt  mit. — A  separate  suit  will  not  lie  to  have 
■et  aiide  a  aale  made  in  execution  of  decree  barred 
at  the  time  of  eiomtion;  the  invalidity  shnald  be 
declared  in  proctedings  in  eiecutlun  aa  prorided  lu 
■.  11,  Act  XXIII  nf  1861.    Nojabct  Ali   Chow- 

SBBX  r.  MOBA  BDBBBBBOOIiAE  CHOWSHBT 

[11  B.  L.  B.,  4a  :  20  W.  B.,  6 
Bt»  GOLAU  Aboas  r.  Laebman  Dbbi 

[6  B.  I..  B.,  68: 13  W.  B.,  973 

■Od  ZAMUB  Bm>AB  0.  ABUBXOOnDBBIl  SlBSAB 

[23  W.  B.,  267 

UBsra  Gbubn  Dbbta  t.  SooEsiB  Dbbta 

[24W.B.,46 

79. Claim  to   aet    aaide 

Mle  ae  wrongly  made— Kecrra  for  tale  qf  land 
— Ol;ft<Hio%i  bji  rtpremUatitt   qf  denoted  Judg- 


CIVIL  PBOCESUBB  CODB,  ACT  XtV 

OF  1882  (ACT  X  OF  1877>-<ii>«Mmi«I. 
1.  QUBSXIOKS  IK   EXECUTION   OF   DECBEE 

ment-deitor  in  Mt  ovk  rigU  dUallototd — Order 

rereraed  on  appeal-~€laiin  mtrfw  ».  378  rejected. 
— S  mortgaged  four  parcda  of  land  to  it.  M 
obtained  a  decree  agiinit  S  directing  the  nle  of  the 
landa  mortgaged.  S  died,  and  £  wai  brought  in 
■1  hii  repr»enBtive  under  ■■  S34  of  the  Code  of 
Civil  Procednro.  M  applied  for  execution  aguait 
the  landi  mortgaged  ae  aaaeti  of  S.  K  objected  tothc 
■ale  of  thne  parcela  on  the  gronnd  that  one  flarce. 
belonged  to  himself  (f)  and  two  to  the  family  to 
which  S  belonged,  and  of  which  K  wm  the  manager. 
The  IHitrict  Hunaif  inveitigated  thcae  qne«tions  nnder 
i.  241  of  the  Code  of  Civil  Procedure,  and  directed 
that  execution  should  prcceed  agaioit  all  four  parceli. 
The  lliitrict  Court  on  appeal  reversed  the  order  of 
the  Unnuf,  On  the  gmand  that  he  had  no  power  to 
decide  theie  qucetiong  under  i.  24 1,  and  that  the  proper 
coarse  wae  for  M  to  attach  the  properties  and  for  E 
to  nuke  a  claim,  Tbii  course  was  adopted  and  Fa 
claim  was  rejected,  and  the  four  parcela  were  sold 
and  bought  by  V.  K  thereupon  brought  a  toit 
againit  M  and  V  to  cancel  the  lalea  to  V.  Held 
that,  by  virtue  of  ■.  244  of  the  Code  of  Civil  Pro- 
eedore,  the  rait  would  not  lie.  Evbiyau  v.  Havam 
[LI..  B,  7Xad^2es 

80. ~8aIeinexaoatlon  of  aa 

ex-part«  deoree  and  parobaae  by  the  deoree- 
holder — CoHjtrmafion  qfthetala — Sabiequeal  lel' 
ling  atide  of  th»  tx-partt  decne^Avplioalioit  bg  a 
mi#a}«eaJ  pvrchaeer  in  txecatiotn^  atu/iher  decree 
to  tut  aiide  the  lale  o»  tie  groaitd  tial  tie  ez-parte 
decree  had  been  tet  atidt, — Certwn  immoveable  pro- 
perties were  (old  in  execution  of  an  ex-parle  decree, 
and  were  purchaaed  by  the  decree-bolder  himself. 
After  the  confirmation  of  the  sale,  the  decree  was  set 
aaide  under  s.  lOS  of  the  Civil  Pmcednre  Code  at  the 
initance  of  aoTne  of  the  defeadanti  in  the  original 
suit.  On  an  application  under  s.  244  of  the  CivU 
Prooedore  Code  having  been  made  by  a  prior  pur- 
chaser of  the  sud  properties  in  execntlon  of  another 
decree,  to  set  aside  the  sate  held  in  eiecntim  of  the 
ez-parts  decree,  the  defence  was  that  the  npplieatlon 
could  not  come  under  «.  244  of  the  Civil  Procedure 
Code,  and  that  the  sale  could  not  be  set  aside,  as  it  had 
been  confirmed.  Held  that  the  case  was  one  under 
s.24toftbeCivn  Procedure  Code,  and  that,  the  ex- 
parte  decree  hating  beoi  set  aside,  the  sale  could  not 
stand,  Inasmuch  as  the  decree-holder  himself  was  the 
purchaser,  Boyamogi  Dati  v.  Sarat  Chttnder  Mo- 
loomdar,  I.  L.  S.,35  Calc,  175,  Beni  Periad  Koeri 
V.  Lathi  Bai,  3  C.  W.  S.,  6,  Dtirgd  Charaa  Maadat 
v.  Kali  Prataiito  Sartar,  J.  L.  JR.,  X  Calc,  737, 
Zainal-ut-din  Kha%  v,  MaKanmed  Atghar  Ali,  L. 
&.,  15  I.  A.,  12  :  I.  L.  B.,  10  All.,  me,  and  Minal 
Eunari  Bibee  v.  Jagat  Sattanx  Bibee,  I.  L.  S.,  10 
Calc,  2X,  referred  to.  Set  Ukikhal  d.  Sbqiatk 
BoT ,  .  .     L  I..  B,  27  Cslc,  810 

[4  C.  W.  N.,  882 

8L ■■ BestitutloQ  of  amount 

paid  Tinder  deoree— JBeremi;  ofdeeTt—Imterett 


lizcdbyGoOt^Ic 
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DIGEST  OF  CABB8. 


01 V  111  PROGBDUBS  CODE,  ACT  ZIV 
OF  188S  (ACT  X  OF  lalTi—eontim^d. 

1.  iiussTiotia  m  bxecdtion  of  dbcbbe 

i—Frtih  tmif. — In  b  mit  for  ledemption  of  »  mtaigige, 
ft  derm  wu  paued  for  poMCMioa  by  Tedemptioni 
on  the  pUuntiff  psjliig  the  luin  of  R43,625-7-0, 
the  amnant  of  the  mortg&ge-defat.  Prior  to  the 
imtitution  of  the  lait.  the  defendant  bad  taken  pro- 
coediagi  in  the  Jndge'a  Cunrt  to  fureclnaa  the  mort- 

Eage,  and  the  pUmtift  paid  the  a^Ktre-mentioned  ram 
ito  (bat  Cgnrt  tor  the  defendant,  who  took  it.  The 
Sluntift  appaJed  to  the  High  Cnort  from  the  decree 
iiccting  him  to  pay  B43,62S-7-0  as  the  mortgage- 
debt,  and  obtuoed  a  decree  by  wUth  th«  decree  of 
the  Bnt  Court  was  modified,  and  the  amoant  payable 
on  redemption  waa  redpced  to  tia2,lG5.  The  plaintiff 
then  took  out  e  xecntton  of  the  decree  to  recover  from 
the  defendant  the  difFerence  between  the  two  anoiB 
with  interest.  Seld  that  tlie  (ffrct  uf  the  Appellate 
Court's  decree  was  to  direct  restitation  of  any  ram 
paid  under  the  first  Coart's  decree  nhleb  ma  dis- 
allowed by  the  Appellate  Coart'g  decree,  aad  that  the 
qiKMioQ  waa  clearly  one  for  dtterminatioD  by  the 
Court  execatlng  the  decree,  and  not  by  sepacatc  anit, 
being  eipreaalr   provided  for  by  a.  683  of  the  Ci  " 


Bai,I.  L.  B.,7  All.,  170,  diatingnisbed  by  H*B- 
KOCO),  J,    Juwurr  Sihsh  v.  Dcp  Sktoe 

[LI..B.,7AU.,4sa 


'  Question  arlatng  after 


Bftla  -Qutllionat  iointtrettlaiaitbspiirciattr. 
Ftr  Mah  voos,  J.— The  aoope  of  a.  2M  of  the  Civil 
Frocednre  Code  is  limited  to  matter*  connected  with 
the  eiecntion  of  Uie  decree  between  the  decree-holder 
and  the  ju^ment-dobtor.  and  coven  all  the  qneitions 
which  may  arias  betwean  the  docree-bnliler  and  the 

J*  ndgment-dejitor  relating  to  the  eiecnticin,  etc.,  of  the 
ecree.  Qaationi  that  may  arise  after  the  aale  are 
nnt,  strictly  Bpeaking,  qneations  relating;  to  the  execu- 
tion, discbarge,  or  satisfaction  of  the  decree,  within 
the  meaning  of  el.  (3),  s.  S44  ;  bnt  aa  lOon  as  (here  has 
becD  a  sale,  the  ciecntion  of  the  decree,  so  far  as  the 
decree-holder  is  concerned,  is  over,  and  the  question 


88. Beftmd  of  purobase- 

•aiawsj—Stparata  'nit— Adjudication  of  judff- 
mtai'dthtor  ai  6anlir%pt  and  order  not  to  dtal  viilh 
properly,~A  sale,  on  the  4th  March  1B71>  of  certain 
property  sold  in  exccntirju  of  a  decree  obt^ned  by  A 
having  been  conflrmed  on  Ihe  Bth  May  1B78,  notice 
was  on  the  SLst  May  received  that  the  jadgment- 
deLt-r  had  been  adjudicated  a  bankrupt  in  Loadun, 
and  an  application  ws*  made  ti  the  Cuurt  to  abstain 
from  dealing  with  his  property.  All  proceedings 
were  thereupon  stayed,  and  on  the  Sth  of  July  1878 
the  purchaser  applied  to  the  Coart  for  a  refund  by 
Um  prcacat  f  laiotUts,  who  wan  the  administraturt  of 


CIVTIj  FBOOBDDKB  cods,  act  XI7 

OF  188S  (ACT  X  OF  isny-eimtiwmtd. 
1.  QUEaTIONS  IN  EXECUTION  OF  DBCBIB 


A,  of  his  piirchase>money,  and  on  (be  19(h  of  the 
samemonthan  ra-derwas  madeforsachrefand.  The 
amonnt  was  refunded  without  protest  by  the  plain' 
tiffs,  who  then  sned  the  pnrchsiser  and  the  original 
judgment-debtor  to  recover  the  amount  paidbytbcm. 
Meld  that  the  suit  would  not  lie,  but  that  the  ques- 
tion was  one  to  be  determined  under  s.  241  of  the 
Civil  Procedare  Code  by  the  Court  axecnting  the 
decree.    Bolaso  v.  Ahx iiva    .   10  C,  li.  B.,  678 

84. GompromlBeaBtopoo- 

aeMion  after  dwiree— Procedure.-— B  sued  hii 
brother  C  for  possession  of  certaii)  lands.  S  and  C 
came  to  an  amicable  settlement,  one  of  the  terms  d 
which  was  that  C,  during  bis  life,  should  retain  poK 
session  of  certain  of  the  lands,  and  that,  after  his 
death,  they  should  pass  to  .B.  A  decree  was  given  in 
accordance  with  the  terms  of  the  compromise.  Oa 
C's  d»th,  his  widow  refused  to  pnt  B  in  possession  of 
the  lands^  S  sought  to  oljtaia  possession  of  the  lands 
with  mesne  pmAts  by  eiecating  the  decree  nnder  the 
eompmmise  against  C's  widow.  Meld  that  he  ought 
''   proceed  by  regnlar  suit.     TlBA  Masi  DabI  v. 


86. Acraemeiit  to  glT« 

time—Suil  on  i^twenHiiJ.— The  parties  to  a  deo-ea 

rsenteda  petition  to  the  Court  eiecutmg  the  decree, 
which  they  s'^ted  that  they  bad  agr^  that  the 
principal  amount  of  the  decree  wae  to  be  paid  withio 
^htyears)  Uutasunof fiSOwaatobepaidannnally 
u  interest  on  the  principal  amount  t  and  that  upon 
de&ult  of  payment  of  the  interest  the  whole  ami>unt 
dne  should  be  realised  by  execution  of  the  decree. 
On  this  petition  being  presented,  the  Cnnct  strnck  the 
case  oft  its  file.  Beld  that,  upon  default  being  made, 
the  decree-holder's  remedy  was  by  execution  of  the 
decree,  and  not  by  suit  to  enforce  (be  terms  of  the 
agreement.    Csahpax  Bai  v.  Fitaiibilb  Das 

[Z.  L.  B.,  e  AIL,  10 

-  88.   Compromise  of  dearee 

— JElfftel  <if  eompromie* — 2£oda  of  enforcing  agree- 
ment of  comfrtimiMt— Sight  af  t%it. — A  decr«e  for 
partition  having  been  compmmised  by  an  agreement 
made  by  the  parties,  and  ccmniunicated  ti  the  Court 
which  passed  the  decree,— feii  tliat  the  effect  bf  the 
decree  was  eitingnishedby  the  agreement,  wbicb  could 
only  be  enforced  by  a  fresh  suit,  and  not  by  on  appli> 
cation  for  eicontion  of  the  former  decree.  Habi 
BAaBDHATB  JoaHi  e.  EsisHKAJi  AvAirr  Joiei 

[Z.  Ii.  B.,  IS  Bom.,  64a 

87. Contract  Bupareadlng 

deoree — Siparate  euit. — In  the  coarse  of  pn  ceed- 
iugs  in  execution  of  a  decree,  by  which  a  simple  mort- 
gage of  immoveable  property  was  enforced,  the  ju^- 
ment-debtor  made  an  application  to  the  Coart  eiccnt- 
ing  the  decree,  dated  in  April  1877,  stating  that  the 
decree  had  been  partially  Mtisfiedby  the  sale  of  apart 
cl  the  moitgi^ed  property  |  that  tha  decree-hiild«r  had 


iizoabyGoo(^Ie 


DIGEST  OF  CABB. 


CTTIL  FBOCHDUKEI  CODS,  AOT  XTT 

qW  1888  (AOT  X  OF  I9n)-~ee»tin»4d. 
1.  QUESTIOITB   m  EXBCrXlON  OP   DBCKIE 

— eontiMud, 
Tnnitted  n  pcntiim  of  tha  dteree  i  tb»t  the  bkknce 
■hcnild  be  pud  by  k  c«rtvn  dote  t  and  Qat  ft  earUin 
baoher  bad  given  a  note  of  hand  for  Qie  payment  of 
interart  on  the  baUnce  at  a  eeitain  T»te.  The  jndR- 
ment-debtor  then  it»ted  m  followi :  "  So  long  m  the 
p^tioner  doet  not  pay  the  monej  to  the  decree-holder, 
— i.e.,  during  the  term  Axei  abore,-  the  banker  shall 
piij  Intcreit  to  the  decree-holder;  the  dearee-halder 
■hall  not  have  power  to  take  ont  ezecntkin  wUhlu  the 
Mid  twm,  but  after  the  exjdry  thereof  he  *b«ll  be  at 
Hboiy  to  realize  U«  money  twether  with  btweit  from 
Qie  p^tioner  and  Mi  property  by  eucating  the  decree  1 

2£:ed  hii  Bgnatare  at  the  loot  of  tUi  peStioo  iiiow> 
ing  t^t  he  couetita  to  tt  i  Uie  pettUoner  therefore 
praye  that  the  raee  may  be  itnick  oft  >■  partially 
executed."  The  detree-holder  nbaeqnently  laed  the 
jtidgment-debtor  to  recover  the  balance  of  the  decree 
claiming  nndet  the  arrangement  eet  forth  in  the  peti- 
tion of  April  1877,  m  a  contract  snperaeding  the  decreet 

.ffaM,  having  regvd  to  the  termi  of  tiiat;    ' 

lediiutbadi 

M  eonnqneotly 
BilliKgt  T.  V»ecv*»aKUd  Sirtioi 
Ba»k,  r.  L.  S.,  a  All.,  781,  ^litngniahed.  Qamga  t. 
Mwrli  Dltar,  I.  L.  S„4  Ml.,  MO .-  8.  A.  Jfo.  36  of 
1882.  Wetkls  NiAu,  All.,  183B,  p.  93,  and  CAam- 
pat  Sai  T.  Pitambar  Dot,  I.  L.  S.,  S  All.,  16,  fol- 
lowed.   Haxvss  Buc  v.  Uaxuks  Buc 

[L  I..  B.,  e  AH,  888 

8& '  Compromise  sfCbnted. 

by  fMnid — StparaU  ttul — Practiet — Power  af 
Coari  to  vaeatt  anjfjudgmenf  or  ordtr  procured  Ay 
fraud.— The  pluntiS  hdd  two  decrees  againrt  the 
defendant  for  116,460-1-6  and  applied  for  eiecntion. 
The  defendant,  by  taiarepreMntatiDn,  induced  the 
plaintiff  to  receive  B8,900  only  in  foil  utiriaction  of 
thoH  decre««  and  to  withdraw  the  application.  The 
plaintiff,  on  discovarii^  the  mitrepreMintation,  bmnght 
this  enit  to  recover  the  difference.  Held  that  the 
■nit  wu  barred  by  ■.  11  of  Act  SXjn  of  1861  (which 
correiponda  with  a.  2H  of  Act  X  of  18T7)i  the  qneetiou 
txjtween  the  parties  being  a  qnestion  rdatiug  to  the 
execntion  of  a  decree.  It  ii  alwayi  oompettnt  to  any 
Conrt  to  vacate  any  JDdgmail  or  order,  if  it  be  proved 
that  inch  judsment  or  order  was  obtuned  by  manifeit 
fraud ;  and  m  the  cane  of  orden  made  in  execution, 
■.  11  of  Act  XXIII  of  1861  eidodei  all  other  remedy. 
PABABjn  V.  Kistut      ,    I.  Ifa  B.,  6  Bom.,  148 

30, ■-  Beftmd  of  proofteda  of 

at^  on  ffround  of  aompromiBe.^Wlien  a  refond 
\t  claimed  o{  the  proceed)  of  an  eiecation  aalo  on  the 
gionnd  that  the  decree  hae  been  ntiifled  by  compro- 
mise,  the  matter  ought  to  be  tried  under  Act  XXIII 
of  1861,  a.  11,  and  not  by  regnUr  suit.  VsLiTBr 
HOBBBIV  V.  WVL8E  ASMZII  .     23  W.  B.,  807 

90, Oompromiae  for  laiser 

Muonnt  tluu  tlutt  ^ftbaad— ^t/WoJ  e/ezsea- 
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tio^far  larger  aino*al — Sitil/bramomat  ^eompro- 
MiM. — The  partiea  to  a  nit  agt^  nnm  a  compTomise, 
the  remit  of  which  waa  that  the  plamtiff  obt^ned  by 
the  decree  a  greater  quantity  <rf  land  than  he  had 
or^inally  cloned,  and  a  decree  waa  drawn  np  in 
accordance  with  the  comprontiie.  In  the  necuticn 
pioceedingi,  the  defendantraiaed  an  objection  that  the 
{duntiS  oonld  not  have  execution  for  a  greater  quan- 
tity of  land  than  he  had  claimed  oriainall  j,  and  the 
C<niit  execntii^  the  decree  allowed  the  objectioo. 
No  appeal  from  tike  Conrtf i  odor  waa  made,  but  the 
phfaitiif  bron^t  a  niit  to  recover  poMankm  «f  the 
tenet  amonnl  of  land  mmtinied  in  the  ompromiaei. 
Mild  that  the  order  of  tiie  Court  exeentiiig  the  denae 
wae  emmeona  in  law,  and  mi(^t  pmpvljr  be  reoond- 
dered  npcn  an  applieaticm  m  ravl«wt  bat  that  the 
prMeutmit  came  within  e.  SM  of  the  CivQ  Pncadote 
Code,  and  thoretore  oonld  not  be  mabitained.  Moai- 
BCLUK  o.  Iiuia  .    I.  Ih  Bh  e  All.,  888 


-Bdfnnd 


Pabiiz  Snf  gh  p.  Bun  But 
Taj  e.  GuBaiPisaHaii 


eL 

wrongly  reallaad  ondar  drntaMa—XmeemtUm 
qf  dacrta — Stpamtt  «mt. — Ucmeyi  reaUiad  aa  due 
undo  a  decree  if  unduly  realise^  an  reoorei^de  by 
application  to  the  Court  executing  the  decree,  and 
not  by  separate  suit.  The  opnkn  of  BruAaT,  C.J., 
in  Agra  Saving*  Ba»i  T.  8ri  Bam  Milttr,  7.  L.  Jt., 
1  All.,  aS8,  differed  from.  MaromaUui  CiomM- 
raim  V.  ZUoiuaaiH  Ckowdirain,  1  B.  L.  S.,  A.  C, 
I8S,  and  JEkowri  Simgi  v.  Bif'agaitati  CJuOta- 
padhyct,  4  B.   L.  M.,   A.    C,    111,  dirtingnithed. 

„ = —    .^_ —     '  i,.B.,aAu,ei 

.     9Asm,46 

93. ~D»era»  nbte- 

mtinUly  rtturiad  or  modified. — When  money  has  been 
taken  in  execution  of  a  decree  which  ia  labsequently 
reversed  or  modified,  no  fresh  suit  will  lie  for  ita  re- 
covery t  the  matter  mnrt  be  enquired  into  by  the 
(]ourt  which  passed  the  decree  as  a  question  ariiin|; 
between  the  parties  relatil^  to  the  execution  of  mui 
decree.    SAXiaoAU  tjoiciH  v.  OoBom  Sahai 

[4B.I..B.,Ap.,e4 

NuBflnra  CHuiTDnn     Bbib   v.   Bista   Dnmn 
Dosau aW-B^STS 

Jadoo  Naih   QoSBAtH  e.  Nobo  Eisrev  Chat- 
IHUU 4  W.  B^  60 

98. 8itit    for     momtv 

paid  under  decree  tifleneardMretierted. — III  a  nut 
of  1867  the  preMnt  defendant  obtained  a  decree  for 
poaaesiioii  of  a  certain  village  and  mesne  proflte  for 
one  year.  Pending  an  tppal  against  that  decree, 
eiecntion  was  stayed  on  the  present  plaJnUff  deposit- 
ing a  note  for  B15,000  aa  aecniity.  The  decree  waa 
aCr^ed  on  appeal,  and  the  present  defeodant  Lad 
the  note  sold  in  execution,  and  drew  ont  of  the  pro- 
ceed! a  Bum  for  mesne  profits  for  ■ubsegucDt  years  ; 
but  an  appeal  waa  preferred  in  (he  execution-proceed- 
ing! to  the  High  Conrt,  which  est  aaide  the  eiecation 


iizoabyGoo(^Ie 


DIOBST  07  CA8XS. 


.^ .._«  pud  to  the  praMnt  plustifl,  the 

prmimt  iettadist  bronght  «  niit  aguiut  him  in  tba 
KJrtrict  Court,  luid  ihan  obtuned  a  decree  for  mesDe 
profits  for  the  rabMqoeiit  yon,  uid  in  eieoation  drew 
tbe  unooiit  of  the  decree  ont  of  Court.  Id  Mcond 
appeal,  however,  tlw  High  Conrt,  od  26th  September 
liSl,  ravened  tba  decree  of  the  Dirtrict  Conrt,  whve> 
upon  the  pieaaitjilaiiitiff  applied  {or  restitntion  under 
CivUiPnieeilnre  Codft  i.  ESS,  wtuch  applieatioD  wae 
dtinutely  ^nllowad.  The  preMDl  niit  via  broaeht 
to  remver  tlw  amount  to  wblch  that  appUeaUoa 
reUed.  Sdfl  tbattbenUiraanDt  bafredb;  thepro- 
vidoni  of  QtU  Procedure  Code,  s.  2ii.  Kibaxuia 
I.  NuAiuri  Z.  lb  B^  18  Had.,  487 

04.  ■  Sxoaas   (nun    retained 

by  deoree'lioldeT  after  ■aUa^ring  decree — 
i5(j)araf#  MH^—Snit  brcmght  to  reooTO' toe  amount  to 
wUd>  pUntiff  wM  oktitled  under  a  deoree  paMed  in 
bvour  of  hlmaalf  and  defendant  as  co-plaintiSa  in  a 
ftirmar  iuit.  It  ^ipeand  that  defendant  purcbaaed 
tba  property  aold  In  execntLon  of  the  decree,  and  tliat 
Uie  pUx  tor  wUch  tba  lalst  ook  idaoe  wm  loiBdent 
to«»&fy  tbadecrM.  LuteadofpaTinstbepurehaae- 
mouey  into  Court,  defendant,  vith  Ae  knowledge  and 
uaent  of  pl^ntiff ,  retted  the  whole  ram  npon  the 
ondoitanding  that  he  iliould  give  tbe  Court  a  recaipt 
for  binuelf  and  on  behalf  of  plaintiff,  and  afterwardi 
p^  to  platartijf  Ui  poitiim  of  tbe  amount  decreed. 
Aeetrffin^y,  defendant  preaented  a  petition  to  tliat 
efleet,  and  obtuned  a  certificate  eoidtmiing  the  aale. 
Defoidaat  baving  failed  to  pay  plaintiff  hti  portion, 
tbe  preacnt  mH  waa  brought  Upon  Uuea  tact*  it 
wa«  held,  in  ipedal  appeal,  that  tbe  decree  was  iatif> 
fled  by  lale  of  the  judgment-debtor'H  propnty,  and 


pl^liff,  made  bii  agent  lor  the  ackauwledgment  of 
the  mtoAMoa  of  the  decree.  No  mbwqDtiit  ampli- 
cation nnder  the  decree  eould  have  been  entert&ined 
by  the  Conrt  which  uecoted  it.  Tbcrefore  plvntitTi 
claim  waa  not  a  matter  determinable  under  a.  II  of 

Act     XXIII      of      1861.      EUUMABAS      CBBm      V. 

KciTBAf  PIT  Chitti  ,6  Had.,  804 

EftUTO  Cbdbsib  Qoono  v,  BAMBooxmrs  Bkk 

[17  W.  R,  14 


86.- 


-  Salt  to  reeoTeTBOm  paid 


in  oiKOOeB  nnder  deoree — Separate  nit. — Soma 
paid  in  execution  in  excess  of  nlk^  was  due  under  the 
decree  can  imly  be  recovered  by  application  to  the 
Court  which  executed  the  decree,  not  by  a  separate 
suit.  Kassib  KisHoxn  Bot  Ckowkhst  v.  Kibbbh 
Chdsixib  Sasdtax  .  16  W.  B.,  100 


Separate  nit.— A.  jadgmeat-creditor  having  canaed 
cert^n  property  of  bis  jnd^ment-debtor  to  be  sold  in 
execution,  the  pr^ecda  r«aliHd  did  not  amonnt  to 


CIVIL  VBOCEDWXi  CODIi,  ACT  XIV 

aw  1883  <ACT  X  OF  1877)-<>oa<i«M<f. 
L  QUESTIONS  IIT   BXECDTION   OF   DECBEE 

— contiwatd. 
llie  fnll  jndgmait-debt.  Afterwards  tbe  judgment- 
debt  was  reduced  In  appeal  to  a  sum  far  below  the 
amount  realized  in  execution,  and  tbe  judgment- 
debtor  btnnght  a  suit  to  recover  the  axceas  moneys. 
Slid,  with  reference  to  Act  XXIII  of  1S6I,  s.  11, 
that  the  luit  doA  not  lie,  but  tbat  tbe  Court  wlddi 
charged  with  the  eiecntion  of  tbe  decree  had  fall 
juri^ction  to  determine  tbe  qnctUon  and  order  a 
refund.  HoTBOOBAFiBaKAS  Smaii  t.  Shambhoo 
Oau 18W.It..418 


87.  - 


—  Separate  nit — 

dflcree,  the  property 

of  tbe  judgment-debtor  was  sold,  and  on  an  aooo'un 
being  taken,  a  certain  sum  thnein  appearing  to  he 
doe  was  paid  in  Docomber  186S  to  tbe  aecme-Saldert. 
Subsequently,  on  the  application  of  the  jadgment- 
debtor,  the  account  was  re-opened,  and  had  been  over> 
drawn  by  the  decree-bolden.  In  1876  tbe  judgment. 
debtor  applied  to  tbe  Cooit  which  execnted  the  dacrea 
for  an  iffder  for  the  repnyment  of  tbe  anumnt  over- 
drawn. Beld  that,  whUe  the  application  waa  not 
barred  by  any  pravieions  of  the  Limitation  Aet,  IX 
of  1871,  tba  English  doctrina  of  laches  did  not  apply 
in  tUs  GDontry ;  and,  further,  that  the  application 
had  been  preMUted  in  tbe  proper  Conrt,  as  required 
by  a.  11  of  Act  XXIII  of  16S1  (comaponding  with 
s.  244  of  Acts  c4 1877).  Allu  HoaaiiKv.HuzHiTB 
HoBBvra      .        .        .        .       4  O.  Ii,  B.,  B77 

B& JppliBoium  if 

jmdgm*»t-d»Uore  to  reeovtr  tarpUu  from  decree- 
ioUspi.— Where  by  a  sale  in  execution  the  decree  a* 
it  stood  at  the  time  when  execution  wii  taken  out 
had  baoi  ftilly  wtiafiad,  but  the  decree  was  after- 
wards  amended  at  the  luataBea  of  tbe  judgmait- 
debt«n,  and  in  oonseqnenee  of  the  amendment  the 
decree-holders  were  fouid  to  have  realixed  more  from 
the  judgmeut-debtors  tbau  tbay  were  entitled  to.  It 
was  held  that  it  wss  competent  to  tbe  jndsrmmt- 
debtors  by  application  under  a.  244  of  tbe  Code  of 
Civil  Fiocednre  to  recover  ench  surplus  from  the 
docree-boldori.  Dham  Evhwab  e.  TAkara  SraoH 
[L  I..  H.,  as  AIL,  78 

89,  — ^ — Money  paid  in  exoesa 

Ijy  miBtake  — •SofiV^*"*  "/  ^f"*"  of  Small 
Canee  CiMTt—Dauagei,  Suit  for.—VfbBrv  the 
pluntifl  sued  defendant  in  a  (Xvil  Conrt  for  recovery 
of  a  lum  alleged  to  have  boeu  pud  by  pl^ntiff  to 
defendant  under  a  mistake,  in  eiceaa  of  tho  sum  due 
in  satisfaction  of  a  decree  of  the  Small  Cause  Conrt, 
—Meld  by  Btuaxi,  C.J.,  FunaOH,  J.,  dissenting, 
that  such  a  suit  was  in  the  nature  of  one  for  dam- 
ages oogniotblo  by  the  Conrt  of  Small  Causes,  and 
was  nnt  barred  by  the  terms  of  a.  11  of  Act  2X111 
of  1861,  tbe  queoUoD  involved  in  the  clum  not  bel>w 
one  ivhicb  oonld  properly  arise  in  execution  proceed- 
ings, which  must  be  confined  to  matters  embraced  in 
the  decree  paewd  between  the  patties  to  tba  suit 
Aqka  Satuqs  Bask  v.  Sbi  Bah  tSitm 

[I.  Ifa  Bh  1  AIL,  886 
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DIGEST  Ot  CASgS, 


) 


1.  QUESTIONS   IN  EXECUTION  OF   DECBEB 


loa  - 


-  VhIuo    of    elephknt 


aooepted  In  aatisfootlon  of  deoree,  taut  not 

delivered— ^eparaf a  nif.—The  pU'mtiff  held  a 
decree  against  the  defenduits,  uid  agreed  tn  take  nn 
elephant  In  uitufactioiif  the  defendants  pn  mUin|^,  if 
ntiifactiun  ner*  entered  ap,  to  he  leapunsible  for  the 
value  of  the  elephuit,  ahould  it  be  claimed  and  re- 
covered bj  any  cither  penon.  It  wm  bo  claimed  and 
recnTered,  and  the  plaintiff  iued  fur  iti  valne.  Held 
that  the  mit  wai  not  Isrred  b;  ■.  11  of  Act  XXIII 
of  1861.    HCTHBA  Chowdbz  r.  8b80Bii«tu?i  Hull 

[6  N.  w.,  laa 


lOL 


~  Part   satisfbetlon  of 


deeree  not  oertifled  to  the  Court— £«i(  to  tv 

corer^nUMtg  to  paid  nfter  axecniion  o/antire  d«erft 
^Citil  Proetdure  Code,  1859,  i.  306.— A,  a  judg- 
ment-debtor, paid  to  J9,  the  decree-holder,  a  sum  ot 
money  by  way  of  ci'mpromiae,  in  fnll  ntia&ction  of 
the  derree.  B  fiuled  to  ceitifv  thii  payment  to  the 
Court,  and  afterwardg  eiecntM  her  decree  for  the 
fnll  amoDot.  In  a  mit  by  A  a^nat  B  for  recoTery 
ot  the  amonnt  previoQily  paid  out  lA  Conrt  !□  Mti«- 
faction  of  Uie  deeree, — Meld  that,  notwithatandiog 
a.  II  of  Act  XXIII  (.f  1B61,  the  mit  wta  muntwn- 
able.    QviiiMA.vi  Dabic.Puitetbhobi  Dahi 

[E  B.  Ih  B..  928 :  13  W.  R.,  F.  a,  ee 

OveiTDlinB  ALmraA  Bhbim  v.  Qooboo  Chdbk 
BOT  .  8  V.  B.,  B.  C.  a  Ba£,  S 

10& Konej  paid  la  SKtls- 

fiwtlon  of  deore«  out  of  Court— Civil  Pro- 
etdmre  Code  (VIII  of  1869J,  ,.  a06.~S,  having 
obtained  a  decree  in  a  init  againit  K,  reqoested  him 
to  ^acharge  certain  anitB  due  on  ontstani^jt  bondi 
which  N  had  given  to  third  partiee,  promiiing  to 
cradit  the  nuua  to  pud  to  the  anionnt  dne  nnder  the 
•f'irewd  deoree.  K  paid  ai  reqneated,  bnt  S  took 
ont  eieontioii  in  full  of  the  drcree;  and  the  Court 
refused  to  recognize  the  payment!  made  by  K  out  of 
Conrt  In  a  mit  by  K  for  the  money  paid  ai  afore- 
iud, — Held  that  tAe  payment*  not  having  been 
made  directly  in  adjaitment  of  a  decree,  the  mit  was 
nrt  barred  within  the  rale  laid  down  ia  ArmtackaUa 
FUlai  v.  Appartt  Pillai,  3  Mad.,  188.  KCHHI 
MOIUIH  KDTTI  p.  EAJtBfl  Ul'SI 

[L  I-  B.,  1  Kad.,  S08 

108.  Batlafhotion  or  part 

■atlsfiustion  out  of  Court,  but  not  oertlfied 

— j&t4i«5«ea*  eieen/ioa  ot  decree  for  full  amiMHt— 
Suit  for  ouHvy  previouilii  paid — Cicii  Procedve 
Code  fZ  ofJ87?J,  t.  SBS—Limilalioit  Afft  (XV  oj 
1877J,  »c*.  IJ,  art.  161.— A  mit  for  the  recovery  of 
money  paid  to  a  jadgment-creditor  ont  of  Court  in 
■atiiiuction  'if  a  decree,  but  not  certified,  is  barred  by 
a  244  (c)  of  Act  X  of  1B77,  and  by  the  lari  para- 
graph of  >.  258  a*  amended  by  Act  XII  of  1879. 
pAiiirEAs  c.  Dbvji     .       I.  Ii.  H.,  6  Bom.,  146 


104.  - 


-  Part  BatlKEaotlon   of 


deeree  out  of  Court— Sepom(<  nif.— Queitioni 
as  to  part  wtijifactiaa  of  a  decree  ctumot,  according 


CIVIL  PBOaBDtrR2  CODS,  A<7F  XIV 

OF  lasa  (ACT  X  or  1877)-ca.tiiHi«{. 
1.  QDESTIONS   m   EXECUTION  OF   DBCEE8 

to  a  244,   ct.  (c).  of  Act  X  of  Ja77.  be  raised  in  a 

separate  suit.  That  section  altodet  to  parties  to  the 
decree  or  their  representativci,  hot  it  is  not  on  that 
account  open  to  a  plaintiff  to  evade  the  section  by 
adding  an  □nneccasary  party   to  the  luit.    Eubto 

MoHIini  DOSBBX  t.  ElLIPKDSOFirO  QSOBB 

[I.  Z..  B.,  8  CaJft,  40a 
108.  SatlafbctioaofdearM 

out  of  Court — SvUfar  damaget  againtt  dteree- 
\olderfor  executiim  of  decree  after  eatiefaetiou— 
Cinl  Procedure  Code,  1877,  i.  853.— A  decree-boldar 
who,  although  he  haa  settled  with  his  jndgment-debtor 
out  of  Court,  yet  neverthelesa  snes  ont  eieentioD 
agunst  hun,  will  be  liable  to  an  action  tor  Aunagca 
at  the  handi  of  the  jndgiiient.debtor.  6*.  244and  2i8 
of  Act  X  of  1H77  have  made  no  change  in  the  law  in 
this  respect.  Gcin  Khab  v.  Eoomjo  Bisasi  Si  i^ 
p  C.  Zi.  B.,  414 


~  AmnsrJjr  <ifj»dg- 


nedjf  ofjMdg' 
•rlify—Ciril 
a  dccne-hol- 


loa 

Mdiit-deMof*,  0*  creditor  failing  le  vertffy 

iVoesdsra  Code,  1S77,  s.  25S.— In  1876  a  dc( 

der,  having  received  oerUdngnin  from  the  Jodgnuot 
debtw  in  wUffaetiaD  of  the  deeres,  fuled  t«  certify 
M^abctloii  of  the  deoce  to  tbe  <^nTt  inaMotdaim 
with  tbe  provisions  ofs.  368  of  llw  Code  of  QrilFro- 
cednre,  1877,  and  exicnted  the  deoree  nsrertbdeM. 
In  a  snit  for  damagca  aguust  the  decree-holder, — SeU 
that  the  judgment-debtor's  remedy  tor  thewrongsof- 
fcred  was  not  taken  away  by  the  provinons  of  u.  SM 
and  258  of  the  Code.  Tibabiohata  c.  Siibbaku 
[L  I..  R.,  6  Mad,  397 

107.  Agretmtnt  »ot 

ta  execute  dtcrte — BrtoA  iff  eouiraet — Suit  to  re- 
eoter  danu^f.-Tiie  proviniflu  of  s.  244  of  the  Civil 
Frocedore  Cijde  are  no  bar  to  a  suit  to  recover  damagis 
tat  breach  of  a  contract  not  to  execute  a  decree. 
Hakiukt  Sabiaia  PKAsan  o.  Scbbabbat 

[I.  !>.  B,  as  Bom,  394 

lOa a*it   to  ifKoitr 

moneg  paid— Civil  Froctdare  Code,  1877,  i,  258.~ 
In  ln79  a  judgment-debtor  paid  RlOO  to  B,  who  pro-  ■ 
nused  to  pay  the  same  to  the  I  judgment-creditor  and 
to  get  the  latter  to  certify  saUsfactioa  of  the  decree 
to  the  Court.  The  money  was  paid  to  the  jndgment- 
creditor,  who  nut  only  did  not  oertify  satiifactim  ot 
the  decree,  but  executed  it  and  again  collected  the 
amount  from  the  jadgment-dcbtor.  Said,  following 
Viraragkava  v.  S%Uakka,  I.  L.  B..  B  Mad.,  897, 
that  the  proviaiani  of  the  Code  of  C^vil  Procedure, 
1B77  (prior  to  amendmait},  did  not  debar  the  judg- 
ment-debtor from  suing  either  5  on  hii  (zpress  prt- 
miae  or  the  judgment-creditor  to  recover  the  amonnt 
raid  by  5  to  the  latter,'   HcBcrn  o.  Sekebabab 

[I.  Z^  B,  6  Kad-.  41 


100.- 


-  Stparatt  n 


A4i**lmB»t  of  dacrae—Aitignmtut  Iff  deeree — CictJ 
Procedure  Code,  I8S3,  t.2Sa.—M,  who  hold  a  decree 
against  S  tor  poawsuon  of  certain  immoveable  pro- 
peitj  and  ocsti,  a«igned  inch  decree  to  jS  bj  way  of 
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(  laiy 


DIOBST  OF  CASES. 


CrrtL  FBOCBDURZ!   CODB,  ACT  XIV 

or  188S  (ACT  X  OF  ]S77)~eo»tiimid. 
1.  QUKSTIOICS   IS   BXBCDTION   OF   DECBKE 

— voiUiinicd. 
lale,  tgie^ag  to  drliver  the  nme  to  him  on  payment 
of  tho  baUnoe  of  the  pnrchue-money..  He  mbie- 
qaently  npplicd  fot  execatiun  of  the  decree  agaiiut  S, 
eluming  the  coats  which  it  awuded.  S  thereupon 
pud  the  amonnt  of  luch  cutti  into  Court,  and,  hav- 
ing obtained  itay  of  execution,  ned  M  tor  aucb 
decree,  daiminz  by  virtue  of  inch  airignmeat.  -  The 
lover  CoDit  held  that  the  anit  wm  barred  by  the 
proviiion*  of  i.  244  of  Act  X  of  1877,  and  alio,  treat- 
ing ntcb  anignment  aa  an  uncer<4fled  kdjurtmcnt  uf 
aucb  decree,  that  it  waa  barred  by  the  temu  of  the 
Uit  paragraph  of  i.  268  of  that  Act.  Seld  that  the 
init  wai  not  barred  by  anything  in  dther  of  tboae 
tecHona.  The  wordi  "  any  Court "  in  the  lait  para- 
graph of  I.  268  refer  to  pn>ce«diDg«  in  eiecntion  and 
to  the  Court  or  Cooiti  eiecutitig  a  decree.  Sita 
Bam  v.  Mahital  .        I.  fi.  B.,  8  AIL,  683 


UO.  - 


—  Btparatt  mil— 


Adjmtmaat  ofitent — Civil  Praeedmre  Code, 

«.  398. — 8,  alleging  that  a  money-decnia  ag^nat  >''"< 

held  by  &  had  been  adjusted  out  of  Court  by  a  pay- 


t  in  cash  and  the  delivery  of  certain  property, 
and  that  3t  had,  notwiUiatanding  inch  adjuitment, 
■pi^ed  for  execution  of  mch  decree  and  recovered 
the  amount  thereof,  as  the  Conrt  executing  mch 
(leciee  had  refnied  to  determine  whether  it  hiS  been 
■atitfled.  on  the  ground  that  such  adjuitment  had  not 
been  ecrtifled,  ned  M  for  the  money  which  he  had 
paid  him  ont  of  Court.  Said  that  the  suit  was  not 
barred  by  the  provisians  of  a.  2U  of  Act  X  of  1877 
or  of  a  266  of  that  Act.  The  last  paragraph  of 
«.  258  means  that  the  Court  executing  the  decree 
shall  not  recogniie  an  uneertlfled  payment  or  adjust- 
ment out  of  Conrt.  It  does  not  prohibit  a  salt  for 
money  pud  to  a  decree-holder  out  of  Court,  and  the 
payment  of  which,  not  being  certified,  cotJd  net  be 
rccf^ied,  and  which  the  decree-bolder  had  not 
rctoiraed,  bnt  had  mlMppropriatod  by  tafcing  out 
execution  of  the  decree  a  wcond  time  and  securing 
the  amonnt  is  full  tbiongh  the  Courts  Shadi  r. 
QAK9A  Buu  I.  lu  IL.  8  AIL.  688 

m.- 


Q<(e(fiM>  at  to 

ai(f««<<Mi><  £*/•»«■  dsem-AoIiin- awl  fAird  parlg. — 
Cotain  tmmoTeable  property  baring  been  attached 
in  eieentlon  of  a  decree  tor  money,  dated  in  1879, 
directing  the  tale  of  «neh  property,  T,  who  had  pui- 
ehased  tncb  ptyperty  in  1880,  objected  to  the  attach- 
ment. His  objection  having  be^  disallowed,  he  sued 
to  eatabliih  his  r^ht  to  the  property  and  for  tbe 
removal  of  the  attachment.      He  claimed  on  the 

Knnd,  amongst  others,  that  the  decree  of  1S79  had 
n  wholly  adjusted.  The  alleged  adjuitment  had 
Dot  been  certified  nnder  *.  268  of  the  Civil  Procedare 
Coda.  Meld  Huit  the  provisiona  of  that  sectinn  did 
not  debar  the  Conrts  trying  the  anit  from  determin- 
ing, at  betweeo  T  and  the  decree-holder,  whether  the 
decree  of  1876  lad  been  a^nsted  or  not.  Sita  Sam 
r.  aiahijial,  I.  L.  fi.,  S  All.,  6BS,  and  Shadi  v. 
eaiVaBaiai,I.L.B.,3All.,S38,l<>ilinrei.    Tsoh 

sotoB  o.  AioB  chjjtd    .    I,  lb  a,,  ff  All,  see 


CIVIIi  FBOOEDUBB  COSH,  ACT  XIV 

OF  1883  (ACT  X  or  1877)-«oa<tiiH«<{. 

1.  QUESTIONS  IS  EXECUTION  OF   DECBEE 

— eo»hiHiad. 

US.  Fraud— Settutf 

<ui4t  lale  in  ettciilio»  of  dtertt — Cauta  of  actio* 
— Bight  tifnif.—A  obtamed  a  money-decree  againat 
S  and  others  jointly  for  B112,  and,  in  conudraatlmi 
of  a  payment  of  &26  made  by  S,  agreed  to  release  B 
from  all  liability  onder  the  decree.  Thii  payment 
waa  not  oertiHed  to  the  Conrt,  and  A  afterwuda  in 
eiecntion  of  the  decree  had  certain  immoveable 
property  belonging  to  B  put  up  for  sale,  and  tlua 
property  he  purchaaed  himself.  Seld  that  a  suit 
would  lie  by  B  to  set  amde  the  sale  and  to  recover 
the    property    from    A.    Ibbah    CainnuH    BAft- 

~  HTA  V.  ImSBO  NaSUH  OOMUH 

[I.  L.  B.,  8  Calo.,  786  :  la  C.  Kk  B.,  881. 

Fraud — Catur 


US. 


liar  nit— Code  of  Civil  Fronednre 
(Aet  XlVofimZ),  I.  35S.— The  holder  of  a  money. 
decree  agreed  t«  accept,  in  aatisfaetion  of  the  amount 
Umeof,  a  part  payment  in  caah  and  a  leaaa  of 
certun  lands  for  Ave  years  rent-free.  The  judg- 
msnt-debtoi  made  the  payment,  and  gave  the  lease 
agreed  on.  Afterwardi  the  decree- holder  executed 
the  decree  ag^st  the  judgment-debtor,  and  the[i  the 
ju^ment-debtor  brought  tbe  present  suit  for  a  de> 
claration  that  the  money-decree  waa  aatisfled  and  foe 
damages  aounet  the  decree-holder.  Seld  that  audi 
a  snit  wonld  lie.  Ouiunafn  Dati  v.  Franleitlkori 
Dati,  B  £.  L.  B.,  223,  Viraragkava  Beddi  v.  Sub' 
haka,  I:  L.  B,,  S  Mad.,  397,  Xumlli  v.  Skekkaran, 
I.  L.  B.,  6  Mad.,  41,  Sita  Bam  T.  Makipal. 
I.  L.  B.,  3  All.,  533,  Shadi  v.  Oauga  Sahai,  L  L. 
B..,  3  All.,  538,  and  Itha»  Chnndtr  Bandopadhya 
V.  ladro  Sarain  Ooeeami,  I.  L.  B.,  9  CaU.,  789, 
followed.  Patankar  v.  Datyi,  I.  L.  B.,  6  Bom., 
146,  not  foUowed.  PoBOMADAirj)  Khabhabibb  v. 
Ehipdo  PABAKAfliOK    .    L  li.  B.,  10  Calo.,  864 

U4.  - 


__  ■   Separate  emit  li^ 

force  agreement  to  adj%tt — Civil  Proeedtire  Coda, 
iSaa,  t.  fSS.— Under  is.  241,  cl.  (e),  and  2!S8 
of  the  CivU  Procedure  Code  (XIV  of  1882),  no 
compromise  of  a  decree  which  has  not  been  duly 
certified  under  the  proviaknu  of  the  laat-mmticned 
section  an  be  reci^nised  by  any  Conrt,  and  a  se- 
parate suit  to  enforce  such  compromise  is  not  main' 
tainable.  Hobiusji  Dobabji  Vahu  r.  Bukjobji 
Jakwtji  Vahia  .  I.  Ih  B.,  10  Bom.,  16S 
Absoj.  Bahimas  f>.  Eeaja  Kbaki  Arttih.  Lou* 

DON,     BolCBAT,     AMD     UnSlTBBBABIAn      BlSE      V. 
PHTABJI  DSUHJIBHOt 

CL  L.  B.,  10  Bom..  165 
U6. 


aeide  a  tale  on  the  ground  of  an  adjmtment  qf  tit- 
decree  ont  qf  Court— Ad^uttmetit  not  certified — Civil 
Procedure  Code  (1882),  i.  368.— S^d  that  no 
separate  anit  would  lie  to  set  aside  a  sale  held  in  ciecn-  . 
tion  of  a  decree  on  the  ground  that  the  decree  had 
been  adjusted  ont  of  Court  when,  in  fsct,  no  suclk 
adjustment  of  (he  decree  had  been  certified  in  the 
manner  provided  by  s.  268  of  the  Code  of  Civit 
Procedare.  Shadi  v.^oayn  Sahai,  I.  L.  B.,  3  AlU 

i  *■ 
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DIOEST  07  CASK. 


CIVXL  FBOCIiBTntB  CODE,  ACT  ZIV 

OF  lesa  (ACT  X  or  1877)  -=o»inM<«i. 
1.  QDiSTlOMS   IN   EXECUTION   OP   DECaES 

B38,  oud  Kalian  Singh  v.  Karata  Pratad,  I,  X.  S., 
IS  All.,  339,  diAmgDiBlied.  Iihan  Chtindtr  Bando- 
padAga  T.  Indro Narain  Gottami,  I.  L.  £.,9  Calc, 
7S8,  and  Pat  Bati  v.  Shanp  CAund  Mala,  I.  X.  B., 
14  Call?.,  37S,  not  foUowod.  Protunno  Kumar 
Sanyal  v.  Kali  Dgi  Sangal,  I.  L.  E.,  19  Cale., 
6S3,  Atiiau  s.  Matvk  Lai  Sahu,I.  L.B.,21  Cola., 
437,  and  Bairagtilu  v.  Bapanna,  I.  L.  £.,  15  Mad., 
803,  rorcrred  to.  Jaikakam  Bhabti  v.  Ki»HrB*TH 
SiKOH  1. 1..  B^  aO  AIL,  2U 


U6.- 


.  Adjuttment     of 

decree — Snii  to  recover  inilalmeiilt  due  under  a 
t^ortgage  made  in  adjuetnent  of  a  decree. — A  tait 
will  not  lie  to  enforco  an  uncertified  agreenuint  of 
adjaitment  of  a  decree  igaiiut  »  jud^ent-debtor 
the  coneidentioD  for  which  ii  tjist  it  ghalloperftte  in 
ntisfaction  of  Uie  decree,  u  there  ii,  in  that  caae,no 
conBi  deration  which  the  Court  can  recosiiiie,  and 
therefore  no  valid  consideration  for  the  jodgmeDt- 
debtor's  agreement.  The  plaintiS  was  the  anignee 
of  a  drvTce  obtained  bj  one  O  K  against  the  defen- 
dants on  the  Eth  Ma;  1883.  By  that  decree  O  K 
was  declared  entitled  to  recover  99.961-6-6,  with 
intcrCBt  at  nine  per  cent.  fn.ci  the  defendants ;  and 
payment  was  ordered  to  be  made  to  him  of  the  wd 
sum  by  weekly  iiiBtalments  of  B200.  In  order  to 
secure  the  payment  of  the  said  instalments,  the  de- 
fendants were  required  toeiecnle  amortgs^  to  OK 
of  certun  property  with  power  to  him  to  sell  the 
nmo,  and  to  eiecnte  the  decree  for  the  whole  amount 
in  case  of  default  for  lii  months.  O  K  assigned  the 
decree  to  the  plaintiff  in  the  present  suit,  and  subse- 
quently to  the  assignment  (t>tiq  on  the  list  Jnly 
18S3)  the  defendant*  executed  to  the  pltuntiS  the 
mortgafte  on  which  the  preaent  suit  was  bniaght. 
The  mortgage-deed,  after  renting  the  above  bicti, 
stated  that  the  defendants  had  agreed  to  satisfy  the 
amount  of  the  decree,  and  it  contained  a  covenant 
by  the  defendants  that  they  would  pay  fiS,96L-6-S 
with  interest  at  six  per  cent,  by  monthly  bstnlmeuti 
of  R400  from  the  gist  Angust  1863.  I'he  mort- 
gage, therefore,  diflered  frtm  the  decree  both  with 
regard  to  the  instalmmt*  and  the  rate  of  tnterert. 
Ihe  plaintiff  sued  to  recover  the  sum  of  fi4,il07, 
being  the  amount  of  initalmenta  dne  \a  him  nnder 
the  said  m^otgage-  Reli  that  the  suit  wonld  not 
lie,  as  the  mortgage  was  an  adjustment  of  the  decree, 
and  had  not  bean  csrUfled  to  the  Court,  as  required 
by  s.  2Bg  of  the  Civil  Procedure  Code.  Abditl 
Babihak  v.  Kboja  Khaxi  Abdtb 

[I.I..B,U.Bom..e 


U7. 


Citil  Procedure 

Code,  1S82,  w.  a67A  a»d36a~Ai)jiittmeal  of  decreet 
uutft  tha»  three  yeare  old— Befereuce  to  Sigh  Court 
tmrfer  *.  617  of  a  gurelioti  ariiinj  under  theie  lec- 
liont.—Oa  tlio  a3nd  March  1880,  the  appelUnt 
presented  an  application  to  a  [Subordinate  Judge, 
praying  that  the  adjustment  of  certain  decrees,  dated 
the  28tli  March  1S67  and  11th  July  1871,  might  be 
certi&ed.  and  a  saDCtian  gtanted  to  a  tankhat^  dated 


dVn.  FBOOKDUBE  CODB,  ACT  XXV 

OF  1883  (ACT  X  OX*  Iffn)- continued. 
I.  QUESTIONS   IN   EXECUTION   OF   DBCB^ 

— conUnued. 
18th  Uareh  1880,  passed  to  him  by  the  defendant  in 
satisfaction  of  tbe  said  decrees  and  in  anhstitntion  of 
two  bonds,  dated  February  1S79.  The  Subordinate 
Jadge,  being  of  opinion  that  the  application  oouldnot 
be  granted,  inasmncb  as  the  eieeation  of  the  deenea 
was  then  barred  by  limitation,  refeired  the  case  to 
the  High  Court  nnder  s.  617  of  the  Civil  Froeednre 
Code.  Held  that  the  queition  conld  not  be  inferred 
nnder  s.  617  of  the  Civil  Procedure  Code,  as  the  oder 
applied  for  to  the  Rnhordinate  Judge  was  appealable 
under  s.  8  of  the  Code.  The  question  raiMd  by  the 
application  related  to  the  satisfaction  of  the  decree 
within  the  meaning  of  s.  24i  of  the  Code.  Rixan 
u.  BsAui  Hauitax  Z.  Xi.  B^  U  Bom^  67 


118.- 


Judgmeni-Jeblor 

at  parl-puraiaier  of  a  decree,  Suit  iy. — S  D  and 
B  D  owned  a  6-anna  share  in  certain  decrees.  The 
other  decree-holders  mbseqncntly  sold  their  Kkaniui 
^lare  to  S  S  and  S  M,  two  of  the  judgment-debtors^ 
M  D  and  J!  D  then  proceeded  to  ezecnte  the  ifieneu, 
and  in  satisfaction  thereof  were  allowed  to  receive, 
upon  giving  security  under  s.  231  of  the  Code,  the 
full  16-anna  share  of  the  dcci«tal  amount  from  S  S 
and  8  M,  notwithstanding  the  objection  of  the  latter 
on  the  gronnd  of  their  pnrchase.  Thereupon  H  S 
and  8  M  brought  a  enit  for  declaration  of  their  right 
of  purchase  and  the  recovery  of  a  lO-anna  share  of 
the  money  in  the  hands  otH  H  and  R  D,  Setd 
that  tlie  plaintifh  were  entitled  to  the  relief  songlit 
for.  Stld,  also,  that  the  provisions  of  s.  268  of  the 
Civil  Procedure  Code  <Ud  not  afCect  Ois  salt,  which 
was  brought,  not  upon  the  all^aUon  Uiat  the  deoeea 
wen  satJifled  by  the  pluntifti'  pnrchaM,  hut,  <m  tiM 
oontnury,  was  founded  apon  the  pnpositiati  titat  tte 
decrees  were  nut  so  saUsfied,  AhitU  Rahimau  t 
Khoja  Khati  Arutk,  I.  L.  R.,  11  Som.,  6,  lef unred 
to.  Held,  inrtber,  that  tiis  claim  was  not  within  the 
words  "  relating  to  the  execution  of  the  decree  "  in 
a  24A  of  the  CinI  Pracedore  Code,  inasmuch  as  it  did 
not  raise  any  question  in  respect  to  the  furtheimuee  of, 
t»  hindeiancs  to,  or  the  manner  of  carrying  ontf  the 
execution  of  the  deoees.  Hakaoobtkii  Das  Eot- 
bubtc  c.  lHsint£,DAsi     .     L  Ii.  B^  U  Calo:.  107 

119.- 


Buitfordtelan- 

of  taii^actiou  of  a  dtcree^Satiefaelion  of 
decree  out  qf  Court— Civil  Procedurv  Code,  t.X8.i— 
A  judgment-debtor,  alleging  that  he  had  entered  into 
an  ^reement  witli  the  decree-holder  in  satisfactaon 
of  his  decree,  and  that  the  latter  had.  In  breach  of 
such  agreanent,  procured  the  isane  of  a  warrant 
of  attachment,  now  sued  for  a  declatation  Ulat  the 
decree  had  been  latibfied,  and  prayed  also  for  tfaa 
cancellation  of  the  warrant  of  attachment-  Meld, 
with  n^rd  to  the  proviuons  of  s.  2M  of  the  Civil 
Procedure  Code,  that  the  suit  was  not  maintainable. 
Baibaouli;  v-  Bap ahva 

[:LL.B..10  TtaA^WA 


lao. . 


-  Agreement  not 


to  execute  a  decree — Suit  to  res'raia  exacutitn — 


iizoabyGoo(^Ie 


DIQE8T  OV  CASES. 


CTVUa  FROCZtDtntE)  CODX,  ACT  XIT 

OF  1889  (ACT  Z  OT  1877)-oo)ift«Mif. 
1.  QITBSTIONS   IN   EXECUTION   OF   DBCBEB 

A^rttmtnt»ot  to  axtemlt  regarded  at  tat^faeliom  qf 
dMTte—Cml  Froeedure  Code  (Act  ZlVqflSSa), 
«*.  ast  faJ,2S8.—MaidA  wire  pMtner*,  and  u  (ach 
wire  indebted  to  S.  A  died,  «nd  fabseqiteatl;  the 
debt  wu  Mttled  between  H  on,  one  nos  mnd  M 
and  i4'i  widow,  m  gnarffian  of  her  minor  loni,  on  the 
other.  FoianMitetyof  thedebtabondwupMedby 
Mto  S  and  for  the  oth«r  moiety  by  the  widow  of  A. 
B  filed  a  itdt  againit  M,  and  got  a  decree,  wMch 
was  uljafled.  M  thai  med  the  widow  on  her  bond. 
The  Conit  allowed  her  objection  that  ahe  wu  not 
competent  to  give  a  bond  bbding  her  wriB  perKoiiltf , 
and  of  iti  own  accord  made  M  a  defendant  and 
pMud  a  decree  againft  M  and  A'»  eitate.  S  at- 
ngned  tbia  decree  to  £,  who  applied  for  eiecvtion 
againrt  M.  M  thereupon  filed  thu  auit  agunst 
M  and  S,  praying  for  an  injunction  agunit  the 
execntjon  of  the  ui&  decree  and  for  damagee  asainit 

if.    r    "    ■■• '  ■  ■    ■'     ^^  ^- 


execute  it.  The  lower  Appeal  Court  rejected  the 
plunt,  holding  that  there  waa  no  cause  of  action 
againit  the  defendant  M.  On  appeal  to  the  High 
Conrt,  it  haTing  been  nrged  that  the  qneation  waa 
one  which  canltl  be  decided  in  fxecutian,  and  that, 
under  *■  2U  of  the  Ciril  Procednre  Code,  the  ^eeont 
anit  wonld  not  lie  -.^Htld  that  the  woida  "  relating 
to  execution"  in  a.  244  mnet  be  restricted  to  "the 
omteoti  of  the  ordw  made,  or  to  how  far  it  baa  biien 
carried  ont,"  and  do  not,  therefore,  include  an 
agreement  not  to  eieeate  the  decree.  It  being 
further  contended'  that  the  agreement  railed  a 
question  aa  to  (he  "  latiifaction "  of  the  decree, 
•ud  waa,  therefore,  void  without  the  ntnction  of  the 
Coait,~jSB2(J  that  the  Mtiihction  contemjdated 
by  a.  ZM  moit  have  arieen  oat  of  tome  traniactiana 
between    the    partiea    inbarquent    to   the   decree. 

IKmtmS  lUXBHBT  p.  HABIDiA  Khhiui 

IT.  I-  S.,  17  Bom.,  as 


ISl.  - 


— Aii}tuimi%t   of 

4»eree  oaltif  C<mrl — Jaftalmtitt  bond,— A  kiatbundi 
oc  inatalmcmt  bond  waa  executed  by  way  of  adjuatmeut 
of  a  decree,  but  tbi*  wu  not  certified  to  the  Cocit 
in  accordance  with  tha  providoue  tj  u.  267A  and 
268  of  the  Code  of  Civil  Procednre.  Meld  that 
»  Court  executing  the  decree  waa  not  competent 
to  take  eoguiiance  of  the  kiitbuudi  under  «,  2M 
at  the  Codc^  and  that  the  decree  muat  be  executed, 
notwithitainring  the  •djoatmoiit. .  Jkahar  MaAomtd 
T.  Modan  Sonaiar,  I.  L.  S.,  11  Cale,,  671,  explained 
and  diatingnidied.  But  Doyai:  Bamskjeb  c  Bav 
BabiPai.      .  .    L  li.  B.,  SO  Cslc,  83 

laa. 


—Suit  b)  J»dgme«t-debtorto  ilag  exetmfion — 
Civil  Froetd»re  Codt  (Aet  2CI V  of  lUfiSJ,  t.  258.^ 
The  defendant  in  January  18S7  obtained  a  decree 
Bgiinit  the  pluntiff,  which  lie  partially  executed,  and 


CIVIL  FHOCEStTKll  CODX,  ACV  XI ^f 

or  1882  (ACT  X  OF  I877)-ccmM>w«;. 
1.  QOBSTIOSS   m   KXECnilON  m   DBCBEB 

— ooaWiweit 
thereupon  an  adinatment  of  account  took  place  be- 
tween the  plaintal  and  defendant,  in  which  a  certaiil 
■Dm  wu  found  due  by  the  plsintitf  to  the  defendant, 
for  wUch  (um  the  pluutifi  gave  a  bond  to  the  defen- 
dant in  conaideratian  of  wUch  the  defendant  agreed  to 
exonctate  the  pluntAff  from  Ibbitity  for  thelidance 
dne  under  the  decree.  Thia  ladatac&n  of  the  decree 
wu  not  certified  to  the  ConrL  On  12th  March  1890 
the  defendant  applied  tbr  f orthar  execution  of  th* 
decree.  In  a  luit  tor  a  dedantion  that  the  defen- 
dant had  no  right  to  execute  the  decree,  and  frr  an 
injnnction  to  reatiain  him  from  executing  it,  it  wu 
eonteraled  Ukat  the  luit  wu  barred  by  a  244  of  the 
Civil  Procedure  Code.  S»ld,  by  Pitnw  and  Mai> 
FSEsaoH,  J  J,  (Bakxweb,  J.,  diuentJDg),  that  a.  244 
la  not  limited  fay  a.  268i  and  that  the  anit  waa  not 
maintainable.  Where  a  decree  ia  latiaSed  by  an 
agreement  ont  of  Courts  and  such  aatlifaction  i* 
not  certified  to  the  Court,  a  mbaeqaent  auit  on 
the  agreement  ia  not  maintainable  if  the  object 
of  the  auit  ia  to  restraiu  the  decree-holder  from 
executing  hia  decree  in  contravection  of  the  agree- 
ment. Fer  PiaoT,  J.— 8,  244  of  the  Civil  Procedure 
Code  doe*  not  abaolntely  bar  a  anit,  but  prohibit!  in  a 
separate  auit  between  the  aame  partiea  to  a  decree  any 
relief  being  tinted  which  interferea  wilb  the  conduct 
of  the  cieeutiaD-prGceedinga  by  the  Court  executing 
the  decree.  Per  BAMESjm,  J. — A  auit  on  the 
agreement  wu  maintunable.  S.  258  of  the  Civil 
Procednre  Code,  having  enacted  that  an  uncertified 
adjujtnient  cannot  be  recognized  u  an  adjnatment  of 
the  decree  by  any  Conrt  executing  the  decree,  impliea 
that  it  may  be  recr^lzed  u  inch  by  a  Court  trying 
the  matter  aa  a  regular  auit.  Azizam  v.  Uatuk 
La£  Sahd     .        .         .    X.  I,.  B^  ai  Calo.,  487 


128. 


-  Q»eitio%  at  U 


pajmrnf  to  dtent'Aoldar  oaf  of  Covrt—StparaU 
lUii—Set  jmdicata~-Oivil  Froeedura  Code  (1S77J, 
t.  998.— An  order  under  a.  268  of  the  Code  of  Civil 
Procedure  ia  appenlafale  under  a.  244  ;  no  separate 
mit  lies  since  the  question  ia  nt  jwtuiata  between 
the  partiea.     QrarrArxA  c.  Vitdatatfa  ' 

[1. 1..  B.,  18  KadU  9» 


1S4.- 


-  Q»erti<m  a 


tatirfacHon  ofdacrae  bttteeen  imntftree  if  iJaDtve 
atutjudgnitiU'dtbtor—Giril  Frocedun  Code,  t.  SOS. 
On  an  application,  for  execution  of  a  decros  being 
presented  by  a  tmnaferee  decree-holder,  the  jndgm«nt- 
debtor  opp<WBd,  alleging  in  his  petition  that  he  had 
transfemd  certain  immoveable  property  to  the  peti- 
tioner in  connderation  of  bis  paying  the  jn^ment- 
defat  to  the  original  decree-bolder,  and  that  the  peti- 
tioner bad  diacbarged  the  debt,  but  lubtfqnently 
having  got  the  decree  transferred  to  hlmaelf,  instead 
otenteringup  Mtisfaction  of  the  decree,  fraudulently 
applied  for  execution.  Satisiaction  had  not  bcra 
entered  np  under  s.  268,  Civil  Procednre  Code. 
Slid  that  there  maatfae  an  inquiry  into  the  tmth 
of  the  indgment-debtor'a  allegati'inn,  and,  if  proved, 
the  petition  for  cxceatioD  nnut  be  diamisaed,  an^ 
2b  2 
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DIOEST  OF  CASK. 


CIVJJi  FBOCEDDBa  CODE,  ACT  XZT 

or  1883  (ACT  X  OF  1877>-c<.»«»mA 
L  QUBSTIOfiS  IN   EXECUTION  OF  DBCBEE 

— eoHtiniud. 
farther,  that  «.  2ES,  Civil  Procedure  Coda,  wu  in- 
applic^le  to  the  pceieDt  com,  nnce  thbt  aectloii  sp- 
pliei  odI;  to  the  cue  of  portici  who  ituid  in  the  re- 
lation of  jndtEment-debtor  uid  judgment-creditor  at 
the  date  of  the  trsiuacUan.  Bama  Attas  v.  Ssia- 
KiTiBA  Patias     .        .     L  L.  B^  18  Uad^  380 

126. JjiKarfiJUd  ad- 

Jutlmml  of  dacrft^Separalt  mit — Snil  by  jvdg- 
mttU-dtbtori  to  reeover  back  their  properlg,  wiick 
tit  decree-hoidtr  ohiaiiud  pointiion  of,  in  axscu- 
tion  of  hit  dtCTtt,  wAatAgr  maimtaifiahle. — One  II 
obtained  »  decree  for  poianaiiMi  of  a  Jote  and  for 
nwMM  profita  againit  the  plaintiita.  SvbKqnently, 
bjr  a  regiitered  ekianiamah,  the  decree-holder  haTina; 
received  from  tbe  jodgiaent-debtorB  (the  plaintiffi) 
the  amonnt  dne  on  account  at  nieane  pirflta,  and  alao 
a  further  conmdeiation  of  BL66,  relinqniihed  an 
S-anoa  ihare  of  the  jote  in  favour  of  Oiem.  The 
remaimag  S-anna  ahve  of  the  jote  waa  alw>  sutd  by 
tlie  decree-holder  by  a  regiitered  kobal»  to  the  judg- 
ment-debtor, .  The  hdn  of  the  decrec-hDlder  on  hia 
death  applied  tor  execution  of  the  decree,  but,  not- 
withstanding the  jndgment-debtor't  objectiun  that 
the  decree  could  not  be  executed,  it  having  been 
■aUffled  b;  virtue  of  the  afotea^  eknmaniah  and 
kobala.  they  obttuoed  poMCesioQ  of  the  jcte  ;  the  ad- 
JDitment,  not  havi^  been  certified,  wai  not  taken 
Intoacconntby  the  Court  eiecntingthedecree.  On* 
r^ular  suit  by  the  judgment-debtor*  for  a  declara- 
tion of  title  to,  a«  well  ae  for  the  reoovery  of,  ponee- 
■ion  of  the  jote,  the  defence  mainly  waa  that,  under 
■.  344  of  the  Code  of  Civil  Procedure,  no  aeparate 
mit  wonld  lie.  Seld  that  inch  a  Rtit  wai  maintun- 
•ble,  and  that  a.  244  of  the  Code  of  Civil  Procedure 
wai  no  bar  to  it.  Atita*  v.  Mat%Jc  Lall  Sah»,  I. 
Jj.  S„  21  Calc,  437,  dirtiugulihed.  IswAB  Czaxsba 
DOTT  v.  Habib  Chabsiu  Duct 

[L  L.  B.,  25  Calc,  718 
S  O.  W.  IT.,  247 

isa- 


;  AdJaHwt*i>t  mU 

<tf  Ce*H — SafM^Mttf  exae^titat  ty  dacree-holdtr — 
8»it  to  rtevctr  mimes  paid  on  adjtutnmtt. — It  waa 
•greed  between  a  decree-boldar  and  the  judgment- 
debton  that  the  former  ihonld  accept  B200  which 
waa  paid  in  fnll  aatisfactdon  of  the  decree,  and  ihould 
certify  the  adjustment  to  the  Court,  and  that  an 
attachment  already  placed  on  the_  judgment-debtor** 
property  ahonld  Ije  ruaed.  The  deia^holder  accepted 
the  money,  but  did  not  carry  out  hie  part  of  the 
agreement,  and  more  than  two  yean  later  applied  for 
execution  wMoh  was  ordered  to  iiane,  tlie  jndgment- 
debtcr'B  objection!  bdng  dinniaied  a*  out  of  time. 
The  judgment-debtora  now  ined  in  a  Small  Cause 
Coort  to  reoover  the  money  paid  to  ntiaf  y  the  decree, 
Htld  that  the  pl^ntifFi  were  entitled  to  reccver. 
Pkbiatahbi  Udaiait  «.  Vbt.uita  GotTirnAir 

[L  Z..  B.,  21  Mad..  408 


127- 


■  A^retmttt  ie- 


fort  dtont  bg  tJU  dtcrft-holder  not  to  rveover  eotlt 


CIVIIj  FROCEDITRB  code.  hXJC  XIT 

OP  1882  (ACT  X.  or  iaTIy-comtin^nd. 
L  QUaSTIOlffS   IK  EXECUTION   OF  SECEEE 

vMci  ike  dicrea  migU  award — Q»erlio»  to  he,  de- 
termined in  eaaetiion  and  not  bg  a  leparaU  nul. — 
2>aad  f  obWneda  decree  on  an  award  with  casta 
against  S  and  X.  When  they  applied  for  its  execu- 
tion against  L  in  order  to  recover  his  halt  ihare  of 
the  ooata,  he  pleaded  that  before  the  proceeding*  bad 
oummeneed,  the  pluntifts  had  entered  into  an  agree- 
ment with  him  that  none  of  the  coat*  which  might 
I>e  awarded  by  the  Court  ahould  be  recovered  from 
him.  Held  that  the  existence  and  validity  of  sDch 
an  agreement  ought  to  be  determined  in  eieontkn 
under  the  provisions  of  s.  344  of  the  Civil  Prrcedare 
Code,  and  not  in  a  separate  suit.  Lalsab  Kasaspab 
v.  EuBoBSAs  Dbvidab  .  I.  Ii.  B.,  22  Bom.,  483 

12a  - 


pandlns  appaaL— The  question  ai  _  _ 

of  security  to  be  given  by  a  defendant  againxt  whom 
a  decree  has  been  pawed,  when  a  stay  of  executioa 
is  granted  pending  appeal,  ia  a  question  relating  to  the 
execution  of  the  decree  a*  contemplated  by  s.  344 
of  the  Civil  Procedure  Code.  Ikhwaoab  r.  Cku- 
DAEAUA  Uababhai        .      L  Zi.  B.,  12  Bool.  80 


12a 


Claim  to  attaclted 


property— Qva^'oi*  ta   be   decided  in    1 
— Liability  of  property  to  be  told  in  eiecntion. — 
The  qnertion  whether  property  is  liable  to  be  sold 
in  execution  of  a  decree  ia  one  to  be  determined  under 


.-  ^W. 


180. 


Qaestlon     as    to 


legality  of  pnroIuBe  by  judgment-debtora 
of  right  of  Bome  of  deoree-bolderB.— Dispntn 

as  to  the  Ic^lity  of  the  purcliase  by  jn<%metit- 
debtor*  of  the  rights  of  some  of  the  dH^ree-holdec*  in 
the  property  to  which  t^e  decree  relates,  and  the 
extent  of  the  share  acqnired  under  the  pnrchaae,  are 
qnesHons  Uling  within  the  purview  of  cl.  (c)  of 
s.  244  of  the  Code  of  Civil  Procedure,  and  must  be 
determined  by  order  of  the  Court  executing  the 
daoee.    EaODAi  c  Saao  Dta£ 

[L  L.  B,  10  AH,  670 


181.- 


— Separate  a^t—Ametion- 


jmnhater  not  a  repretemtative  of  either  part)  to  a 
rnit—Sale  in  execution  of  property  belonging  to  a 
perton  other  than  the  judgment-debtor. — In  execution 
of  a  decree  on  a  mortgage,  certain  property  was  sold, 
which  the  plaintiff  in  this  suit  claimed  as  hi*  own  under 
Bale  to  himself  by  the  sons  of  the  judgment-debtor.  He 
applied  to  the  Court  to  have  the  nie  set  aside,  bnt, 
filing  in  his  application,  he  sued  both  the  deereei 
holder  and  the  anctiou-purchaser  for  a  declaration  of 
his  title  to  the  property  in  queation.  The  Assistant 
Jndge  held  on  appeal  that  the  suit  wa*  not  maintain- 
able, on  the  ground  that,  the  greater  part  of  the  pro- 
perty being  included  in  Uie  decree,  the  questimi  of 


iizoabyGoo(^Ie 


MQSST  01?  CASKS. 


CXVtL  PBOCBDUBB  CODB,  ACT  ZIV 

OF  188S  (ACT  X  OV  IBTly-coMtinutd. 
1.  QtTJ^TIONS  IN  BXECDTION  OF   DBCBEB 

title  tragfat  to  h»re  been  MUled  in  eitcvtian-piCMed- 
ing*  under  l  241  of  Qie  Code  of  CItII  Vtocedare, 
and  not  by  »  ■epsMte  rait.  Beld,  reramng  the 
deciiion  of  the  Aiiutest  Judge,  th&t  a.  844  did  not 
bar  tlie  pretent  nit.  It  conld  out  apply,  except  u 
regard!  prrpertj'  affected  by  the  decTee,  and  a  part  of 
the  property  rlwmad  by  tbe.pUintifl  wa«  nut  included 
intbe  decree.  Uoreover,  the  queation  in  the  preaent 
rait  did  not  arUe  betireeu  the  partin  to  the  forma' 
■nit,  or  their  repreaentatiyea.  Sbivkiu  Chihtuuk 
t.  Jmr  .       L  X..  B„  18  Boou  84 


isa. 


StparaU  ni' 


1  dtMallovfanca  of  abjictum  to 
eiecntion  of  a  decree,  the  defendant,  n-ho  wai  imed  aa 
the  repreaentfttiTB  of  her  deceaaed  brother,  objected 
nnder  >.  244  of  the  Code  of  Civil  Prccednre  to  the 
attachment  ot  certain  landi  to  wliich  the  get  np 
independent  title.  The  objecUcn  irag  dittlloirMl,  and 
the  land  wai  aold.  She  then  aned  the  execntion-pnr* 
chaser  to  set  aude  the  Conrt-iale,  and  obtained  a 
decree,  against  whieh  no  appeal  was  preferred.  She 
now  saed  for  pouniioD.  Held  that  the  suit  lay  not- 
M-ithstanding  the  order  nnder  a.  244.  Ebtulimhi 
r.  KuAPPAS  L  H  B.,  12  Had..  228 


■   ObjtetioH 


ing  qutition  of  tiilt  bttvttn  partg  added  at 
repmtntalive,  and  He  ptrion  uAom  he  repretentt — 
Order   dita(lov>i»ff   objection. — (?    brunght   a   suit 

Sinst  /  for  the  eftablishment  of  her  rights  aa  pnr> 
»er  of  certain  immOTCable  properties  v  Id  in  eiecu- 
tinn  of  a  decree  obttuned  against  I,  and  for  p'ssrssion 
of  the  Mme.  After  the  settlement  of  issnrs,  but 
before  the  rait  was  finally  ^spoeed  of,  I  died,  a^  his 
brother  J  was  made  defendant  at  his  legal  represent- 
ative. J  consented  to  the  sait  being  tried  on  the 
defence  raised  by  I  and  upon  the  isanes  already 
settled.  The  rait  was  decreed,  it  bdng  held  that  O 
was  the  pnrebaser.  In  eieoution  of  IMs  dai^, 
nnder  which  6  aonght  to  obtain  pcsseauon,  J  objected 
that  he  was  entitled  to  a  half  share  of  some,  and 
to  the  entire  uiteen  annas  of  tho  other,  properties, 
and  that  hia  brother  I  had  no  right  whaterer  in 


the  a 


This 


— a  the  original  anit,  and  that,  aa  the 
decree  has  been  passed  in  the  proence  of  J,  he  wa* 
nut  mtitled  now  to  urge  it.  Thereupon  J  bronght  a 
rait  against  9  to  establish  his  rights.  Held  that 
the  (»der  passed  in  the  ezecnfdon  pracee^ng*  dis- 
allowing J'g  objectiun  was  no  har  to  the  anit  under 
a.  244  of  the  G)de  of  Civil  Prooednre.  Ka»ai  Lai 
Khan  V.  SXatki  Sktuan  Biivat.  I.  L.  R.,  6  Cale. 
777 .-  8  r.  L.  B.,  117,  followed.  Qoowlow  Damb 
r.  Jcqut  Csahsba  Acqehau 

[L  L  B..  17  Csl&.  67 

184.     _ „    HvjJt    ^    a 

mortgagee  to  tkehetitJU<if  I.  310A~Appeal  agattt 
order  adverte  to  Mortgagee, — A  mortgagee,  being  a 
party  to  a  anit,  objected  that  the  mortgaged  pmnises 


OIVU,  PBOCBDURE  CODE,  ACT  XIV 

OF  1882  (ACT  X  OF  I877}-eoa<ta>u<f. 
1.  QDBSTIONS  IN  EXECUTION  OF  DECREK 

and  applied  to  have  the  aale  set  atide  on  payment 
being  made  by  \am  tinder  Civil' Procednro  Codsi 
a.   8I0A.      The   purchaser  was    the    decree-holder. 

The  application  having  been  refuaed  by  the  Courts 
of  first  instance  and  first  appeal,  the  applicant 
appealed  to  the  High  Court.  Held  that  the  appeal 
was  maintainable,  t£cqursUoti  being  one  between  the 
appelUnt  and  the  purchaser  (also  a  party  to  the  snit), 
and  the  appellant  was  entitled  to  the  relief  sought. 

SUMIVABA  AHAKStS  V.  ATYATBOSAI  PIUiAI 

[L  L.  B.,  ai  Had..  4ie 


180.- 


-  Claimi    to   of- 


had  been  attached  and  », 


laehed  propertg — Quetiioiu  arieing  letvett  lie 
partxet  or  their  repreeen/aHTei—Code  qf  Civil  Pro- 
cedure  fjlet  XIV  qfl862J,tt.lffS-2S3.—Seidhjaie 
Full  Bench :— An  objectic.n  taken  by  a  person  who  baa 
become  the  repreaentative  of  the  judgment-debtor  in 
the  course  of  the  execution  of  a  decree  to  the  effect 
that  the  property  attached  in  satisfaction  thereof  is 
tua  own  property,  and  not  held  by  him  a*  soch 
representative,  is  a  matter  cognizable  only  under 
s.  244  of  the  Code  of  Civil  Procednrc,  and  is  not  th? 
proper  rabject-matter  of  a  aoparate  suit  by  a  party 
against  whom  an  adverse  order  may  have  been  pasaed 
nnder  as.  280  and  2B1  as  provided  by  a  288.  Seld 
by  the  majority  of  the  Full  Bench  (Prikhkp, 
©■KiBiALY,  and  Qhobb.  JJ.).—St.  378  to  283  of  the 
Civil  Procedure  Coda  do  not  cover  the  case  of  any 
contest  between  parties  to  the  suit  or  thrar  repreaen- 
tatlveslon  the  record  of  the  rait  in  regard  to  the  eic- 
cution,  discharge,  or  satisfaction  of  a  decree.  The 
effect  of  the  deciuon  bitween  such  parties  is  thattha 
right  to  enfcrce  or  oppose  eiecntlon  ia  determined 
under  a.  244,  rabjcd  to  the  reralt  of  such  appeal  as  is 
allowed  by  law.  Per  PBDJBap  and  0'Kl»EAl.r, 
JJ.—S.  244  should  be  liberally  construed  to  prevent 
litisatiou.  PnvcHABinr  BunxiEASBiA  e.  BiBU  Bibi 
^  ILI,.IL,17Calo,7U 

186.  ■■ Claim  ly  Ugal 

repreie»tati-c»  te  property  a*  **»  ov>*  indepen- 
dentin  of  demoted  judgmeni-dehtor—Jtu  (ertii— 
Civil  Proeednre  Code,  «.  334,  078.  im.~Seld 
by  the  Full  Bench  (Ttbbbu,,  /.,  disMuting).— 
Where  a  judgment-debtor  dies  after  the  paanng  of  the 
decree,  Mid  his  legal  repreaentalives  are  brought  on  the 
record  m  erecntiotf  proceedings  to  represent  him  in 
reipect  of  the  decree,  questions  which  Uiey  raise  as  to 
property  which  they  say  does  not  belong  to  his  asaeta 
in  their  banda,  and  aa  auch  is  not  capable  of  being 
taken  in  eiecution,  are  qnestions  which  under  s.  244 
(o)  of  the  Civil  Procedure  Code  must  bo  determined  in 
the  eiecution  department,  and  not  by  separate  anit. 
There  is  no  distinction  in  this  respect  between  the 
poMtion  of  legal  representatives  added  to  the  suit 
before,  and  these  added  after,  the  decree.  Under  the 
last  paragraph  of  a  234,  the  Conrt  eiMUtrng  the 
decree  may  try  and  determine  the  question  whather 
priipertj  in  the  Ifsal  refffesentaHve's  hands  formed 
part  of  the  deceased  iu^ment-debtor's  estate,  and 
flndttlii*  tact  for  the  pn^oae  of  hringing  the  propstr 


lizcdbyGoOt^Ic 


moBST  OF  CASES. 


CIVIL  FBOCEDUHE!  COBE,  ACT  XIT 

OF  1888  (ACT  X.  OV  1877) -«d«K  ■»»({. 
I.  QU&STIONS  IN   BXECTITION   OF   DECREE 

to  nie  in  eiecutioa,  and  giviog  the  ■nctian-porchun' 
»  good  title  under  the  uXe ;  %ai  the  CoDit's  order  ii 
■nbicct  to  appeal,  bat  not  to  a  eepuate  suit  noder 
m,  i&S.  wiiere  the  legid  repreeeatatlve  a«arta  that 
the  prop^irly  ii  his  own,  aiul  hu  not  come  to  bim 
licm  the  decotfed  jndg;meDt-debtur,  he  cumat  let  up 
>  t'«f  lertii,  «o  M  to  come  in  under  t.  S7S  and  the 
ftAnring  Kttdoni  of  the  Code.  Ha  caa  only  do  (o 
where  be  oppoaei  eiecutioo  asunst  an  j  puticnl  v  pro- 
perty ( &  the  ground  that,  altbRugh  it  i<  Teeted  in  him, 
ft  it  v(«ted  in  him  not  beueflddly  by  reann  of  hi* 
1>diig  the  repmentativa  ot  the  judgmemt-debtor,  bnt 
u  tnutce  or  eiecntor  of  ■omeooe  else.  In  that  caie 
•Hher  party  may  have  the  qneation  of  jm  Urtii  de- 
termined In  a  wparate  eutt.  B^rup  Singh  v.  Ram- 
aetam  Bon,  ^-  ^-  ^"  '^  Cala.,  1,  approved,  jfbdttl 
Bahma»  v.  Mmkammad  Tar, I. L.B.,4 All.,  130,  and 
Amidh  Kuari  v.  EaklM  Tiwari,  I.  L.  S.,  6  All.,  109, 
overmled.  Ba\ori  Lai  v.  Oauri  Sahai,  I.  L.  B.,  8 
AIL,  636,  diitinguiahed.  Seld  by  Tyxkill,  J., 
eoalra,  that  where  the  legal  repreMntatire  of  a  deceased 
party  to  the  decree  appean,  not  in  hii  capacity  of 
legal  ropreaentative  eonteating  a  qneation  arinng  be- 
tiraen  the  paitiea  and  relating  to  the  execution,  dia- 
chai^  or  Mtiofaetion  ot  the  decree,  bat  in  hi*  perianal 
(diaiacttr  tndflpendait  ot  the  niit  and  decree,  and 
prefers  a  <Mm  under  >.  278  on  the  ground  tlut 
the  decree  haa  no  operation  againit  certain  pro- 
perty attached,  for  reaaong  penonal  to  the  objec- 
tor and  antagimiBtic  to  aU  the  paitioa  and  Uieir 
repreaentatirei  aa  moh  the  objector  ia  not  debarred 
from  bringing  a  aeparata  niit  by  the  mere  accident 
that  he  ii  a  legal  representative  in  &e  eiecotion 
proceedingi.    Sbt&  Chasd  Mal  e.  PuBOi.  Dbi 

fL  X^  B.,  12  AIL,  818 

lOT. 


Appliealiim    to 

kxeeMa  decrat  agaiiut  allegtd  rgpratniativB  of 
deesatad  j»dguutU-dtltor — Ciril  Ptveadim  Codt, 
*.  23*.-~ln  the  case  of  an  application  under  e.  234  of 
ihe  Code  of  Civil  Pioeednre  to  execute  a  decree  agunit 
B  penon  alleg^  to  be  the  representative  of  a  deceased 
jndfmeot-dflbtor,  it  is  for  the  Court  which  paiaed 
Uie  aenaa  to  decide  whether  the  person  against  whom 
•lecntion  is  songht  ii  or  is  not  snch  representative, 
bnt  it  is  for  the  Conrt  eiecnting  the  decree  to  decide 
to  what  eiteut  socfa  person  is  liij>le  as  snch  represen- 
tative, arikary  Mumdttl  v.  Murari  CiomUry,  I. 
X.  B.,  13  Calc.,  257.  Swra  Shatubji  Namahhi  e. 
Sbaitkik  DAT  Ddm  .    L  L.  B.,  17  AIL.  4S1 

188. Decree  for  tale 

em  a  mofigagt^Modt  o/inlermtion  nf  third  party 
elaiming  •»  inttrttt  by  titccettion  in  Ike  praptrty 
4ecT«ad  to  he  told— Civil  Proeadnn  Codt  flSSi), 
a.M78—Bighl  qf  mti^— Tnobtin  of  a  Hahomedan 
woman  toot  poss  wsion  on  her  death  of  certain  immove- 
•bte  property  left  by  her  to  the  eiclnsion  of  the  third 
heir,  their  sister.  They  mortgeged  that  property. 
The  muigaf  ee  brcnght  a  suit,  and  obtained  a  decree 
for  sale.  After  decrje,  'one  of  the  mortgagors  died, 
and  his  sister  was  brought  upon  the  record  ••  his 


civn.  mocBSDRS  oodb,  act  znr 

OF  1S8S  (ACT  Z  OF  1977>-M«(«MMNf. 
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.—eontinuad. 
representative.  The  property  was  sold,  and  sob* 
leqnently  the  Bster  brought  a  suit  against  the  anc< 
tion- purchaser  for  recovery  of  her  share  in  the  mort- 
pfgta  property.  Said  t£at  s.  244  ot  the  Code  of 
Civil  Procedure  did  not  ^i^dy,  and  that  the  lait  was 
maintwDable.  Dt^olt*  v.  Pater;  I.  L.  S.,  14  Cala^ 
est,  and  Bttk  Ckand  Mai  v.  Hwva  Iki,  I.  L.  X., 

12  All.,813,  refvTed  to.    Sutwal  Dab  v.  Bomillah 
Btcav  .        LlfaB^  19  A1L.480 


laa Qaerii'os  a»  to 

wkethar  proptrty  helongt  to  jmdgn^nt-dAtor  or  mot 
— Oranndt  of  objection  to  ailaeiment  of  property 
—Civil  Froeedmre    Code,  t:   878    to  flSS.—Whse 

the  question  is  whether  tbe  propertv  ia  lUfpat*  be- 
longa  to  the  judgment<debtor  or  to  his  estate  or  not. 
and  the  quesUon  is  raised  in  a  proceeding  in  e 
tion  between  partin  to  the  suit  or  their  reprei 
tivcs,  it  matters  not  on  what  gronnds  the  objection 
ia  taicen  to  the  property  being  made  the  subject  ot 
execntinn,  and  the  qneation  is  one  to  be  determined 
in  execution,  and  s.  244  ot  the  Code  of  Civil  Pro- 
cedure bars  a  separate  suit.  AUd^niaia  Kkatoon  v. 
Antnmmtta  Khaloon,  I.  L.  S.,  2  Cale.,  327  ■■  L.  S.. 
4  I.  A.,  es,  fcllowed.  Ufkudba  Bbatta  r.  BAitSA- 
xathaBsaiia     .         .    LI..B.,17Kad.,  8M 

14a- 


Claimto  attadted 

property— Order    »     eaaotUion     proetadimgi— 

Separate  mit  to  declare  j -..-..     . 

affacAnMaf.— In  execution  c4  _ , 

the  plaintill,  certain  property  in  his  j 

attached.  Thereupon  he  Ivd  claim  to  the  property 
on  the  ground  that  it  was  service  vatan.  This  claiin 
was  rejected.  The  plaintiff  then  filed  a  rMpnlar  suit 
for  a  declaration  that  the  property  was  not  liable  to 
attachment  and  sale.  Bald  that  tbe  anit  was  Iwrsd 
under  s.  244  of  the  Code  of  CivQ  Procednre.  The 
Court  which  originally  rejected  the  pUntifPs  cUm 
in  the  execntion  proeee^ngs  bad  jnrisdictioti  to  in- 
vestigate the  claim  nnder  d.  (e)  ot  i.  S44  ot  the  Code^ 
TstHBAK  Bakbao  DBSHPurDB  V.  OomisA 

CL  I..  B..  18  Bom.,  898 


~-CIa«(oa«Mi<J 


141. 

property— Scope  oft.  344  and  gtuftion*  tniti  wiui 
it  dealt. — S.  244  presupposes  that  the  questioni  with 
which  it  deals  are  such  as  can  be  Snally  determined 
in  tbe  execution  proceedings.  If  they  cannot,  it  haa 
no  application.  The  Court  should  look  to  the  sub- 
stance of  the  objection,  and  not  to  the  Mcidcnt  that 
it  is  put  forward  by  one  person  rather  than  another. 
Upendra  Bhatta  v.  Samganatha  Biatta,  I.  Z.  B., 
171£ad.,399,oaamdBred.  Fnndianmn  Bwdopadiya 
V.  Babia  Bibi,  I.  L.  S.,  17  Cole.,  711,  and  Mnrigeya 
T.Sayat  Sakal,  I.L.  n..a3Bom„aS7,itivTtA\o. 
BAKAHATHAS  CHEniAB  c.  LSTTAI  Hahaxatak 

[L  L  B.,  SS  VmL,  185 


■IV  leitceen  the  dteree-iolder  and  the  rtpnietilatifet 
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DIQEST  OF  CASKS. 


CtTXL  PBOCEDDHB  CODE,  ACfT  XXV 

OF  1889  (ACT  X  OF  lffn)~wKtiniud. 
I.  QUK3TI0NS,IN   gXKCUTION  OF  DSCatEK 

qf  Iha  JMdgMmti-debtor — Claitiu  to  attached  pre 
ptrty  when  tvpretantalira  jttdgmtiii-dehfor  claimt 

'  to  hoU  the  attached  properlif  at  tnuiee  of  third 
parly— Civil  Procedurt  Cade,  1882,  ii.  STS-^SS.— 
The  plaiotllh  sued  for  »  decltustinn  that  certaia 
pTopoly  waa  liable  to  b«  attached  in  eiccntion  of  a 
deem  obtuned  bj  them  in  aait  No.  GSl  of  1866 
againat  the  eatatea  of  one  O,  dMraafd,  wha  had  been 
the  head  of  a  math  aitnate  in  the  DbanvKT  Diatrict. 

'  Tlie  property  had  been  attached  in  execution,  bnt  the 
defendant,  who  was  (?'i  raccnaor  in  office,  had 
obtained  the  renoral  of    (he    attachment  on    the 

'  gmnnd  that  the  property  belonged  to  the  math  and 
not  to  G  persoBally,  and  waa  not,  therefore,  liable 
to  aatiafy  the  decree.  The  plamtiifc  tlierenpon 
bnnghtthia  init.  The  lower  Appellate  Conrt  passed 
s  decree  for  the  plaintiffa  and  granted  the  do 
ckration.  On  eeoond  app<»l  it  wa*  contended  (hat 
tinder  a.  S44  of  the  GiTil  Procedure  Code  the  qnet- 
tion  ought  to  have  been  decided  in  execntion  of  the 
deGreeinani(Nii.5Qlof  IBB8,andtbat  a  aepaiate  aoib 

-  woald  not  lie.  Bald  on  the  merit*  that  the  decree 
of  the  lower  Appeal  Court  ahonld  be  raversedj  and  the 
■att  diinii«ed.  Per  Banasb,  J. — Where  the  re- 
ptMentative  of  a  jadgment-debtor  pota  forward  a 
peraon*!  etaim  to  property  which  ia  attached  a>  oaaeta 
of  the  jndgmentHlebtor  in  hia  handa,  the  iiivestiga- 
tkin  of  the  claim  muat  be  made  in  eiecation  nnder 
the  proviaiona  of  a.  24*  of  the  Code  of  Civil  Pmoe- 
dnre,  Bnt  where  he  aaaerta  that  he  holda  the  pro- 
perty In  trnat  for,  or  on  behalf  of,  or  oa  manager  of 
■ome  third  per*m  or  body  of  penona,  or  of  a  religiona 

'  charity  or  matitntion,  the  claim  mnat  be  inveetigated 
under  tbe  proviaiona  of  fi.  2T8  to  288,  and  the  order 
puaed  therein  cannot  be  challenged  by  an  appeal, 
bnt  mnat  form  the  aubject  of  a  aepaiate  enit.     Per 

-  PABiOHa,J.— 8e.  278  toSSSof  theCodeofCivilFro- 
cednre  have  no  reference  to  any  claim  preferred  or 
objection  made  by  any  person  who  ia  on  the  record  aa 
a  party  tothe  anit.  Whenevera  qnnition  ariaee  be- 
tween therepreeentativc  of  a  indgmcnt-ciebtor  on  the 
record  (whether  originally  eaed  aa  ancb  or  added  be- 
fore or  att«r  decree)  and  the  decree-holder  aa  to 
whether  property  in  the  handa  of  the  repreeeotative 

'  waaof  theaiaetaof  the  decoscd  or  not,  that  qneation 
tnuat  be  determined  by  order  nf  the  Court  execating 

'  the  decree  undu  the  proviaiona  of  a.  S-U.  Hdhi- 
obyacBaiatSabbb     .  I.  lb,  S3  Bom..  887 
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execniiim  of  decree  after  lale — Qmetlien 

tvee*  the  partiei  or  their  repreteiilativei — Stparale 

■  tmii — .^yjwai.— Prooeedinga  for  the  delivery  of  poa- 
■eaaion  to  the  aaction-ptirchaBer>  after  aa1e  in  eiecn- 
tion  of  a  decree,  are  proceeding*  in  eiccntion  of  tbe 
decree  ;  utd  when  the  application  for  poaaeeaion  is 
related  by  the  l^al  representative  of  the  jndgment- 
'  debtor  on  tbe  allegation  that  portiona  of  the  property 
helnieedtohimaod  not  to  the  judgment-debt-'r,the 
qneation  raised  cornea  under  a.  244  of  tbe  Civil  Pro- 
eeSm  COde,atad'mnat  be  decided undv  tlut  tection. 


crviL  PBOCBDDBE  CODB,  ACT  XIV 

OF  1883  (ACT  X  OF  1877)— co»'m»«if. 
1.  QTJSSTIONS   IN  BXECUTIOH   OP  DKCEKB 

—oatiti%iied. 
and  not  by  a  separate  snit.    htADficBusAa  Das  e. 
OoBIHDA  P»u  Chowshukaki 

p.LB..a7Cftl<!..S4 
4  aw.  IT.,  417 

141.  Claim  to    pro- 

perlg  attached  in  exectliou  of  decree — "  Parfite  to 
the  tnit  "^Sttitequent  i»ii  by  a  dafeadaut  who  had 
been  exoMraled  in  a  former  imU — lUainiainabilii]/ 
qfnth  Hi'f,— A  family  oonalated  of  plaintirii  fatha, 
first  defendanf  a  &ther  and  second  defendant's  grand- 
father. PlaintiS's  brother  diei,  leaving  a.  widow. 
FlaintifPa  father  then  died  and  also  left  a  widow 
(plaintiffa  mother),  him  anrviviug.  The  brother's 
widow  brought  a  anit  for  maintenance  agunst  the 
representatives  of  the  first  and  second  defeu'lants' 
branches  of  tha  family,  plaintiff'a  ni'>thor  being  joined 
as  third  defendant.  A  decree  was  passed  againsC  tlic 
two  flrst-mcntinned  defendants,  but  plaintiff's  mother 
was  ex<meratcd  on  the  ground  that,  being  a  female,  she 
waa  net  liable.  In  execution  of  the  decree,  certain  Itinda 
were  brought  to  sale  and  purchased  by  tbe  brother's 
widow,  who  transferred  them  to  another  person. 
At  (he  death  of  plaintiff's  mother,  which  occurred 
aubaaqnently,  the  said  land*  would  have  vested 
iu  (he  plaintiH,  who  now  brought  this  suit  claiming 
that  the  sales  referred  to  were  not  binding  on  her  (plain- 
tiff), inaamuch  as  her  motha'  had  not  been  a  party  (o 
the  decree  under  which  they  hail  t«ken  place.  Held 
that,  where  a  party  defendant  in  a  auit  ia  exonerated 
from  anch  auit,  the  anit  being  dismisaed  s^inst  Um, 
and  decree  paHed  against  a  co-defendant  in  the  suit, 
and  in  eiecntico  of  thst  decree  property  belonging  to, 
and  in  the  pcaaeauon  of,  the  defrndaut  who  waa  so 
exonerated  from  the  auit  is  attached  and  aald,  tbe 
latter  is  not  entitled  to  maintain  a  suit  for  recovery 
of  pesaesaion  of  the  property,  and  tbe  question  of  his 
cloun  to,  and  to  recover  posseesion  of,  the  property  is 
a  qneation  falling  within  a.  244  of  the  Code  of  Civil 
Procedure,  *?  aa  to  debar  him  from  maintaining  anch 
suit.  Oadichtrla  China  Seelagga  v.  Oadichtria 
Seetayya,  J.  L.  R.,  21  Mad.,  iS,  eiplained.  BaIU- 
BWAXI  SABTBDLir  I.  EAHBSWABUmik 

[L  I-  B.,  33  KmL,  861 
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-  ParfUt 


to 


._..  Allaraiion  of  decree  hy  Court  txeeuiing 
decree.— Tiie  plaintiff  purchased  a  one-gnnda  share 
in  estate  No.  831  and  obtMued  a  decree  for  pr-aaesnon 
agvnat  the  defendants.  While  the  plaiiLtiffa  suit 
was  pending,  and  before  he  tool  out  execution  under 
the  sud  decree,  partition  proccedinea  tooli  place. 
By  the  partitinn-prrceedingB  (he  defendant's  intereet 
In  the  eatatc  No.  881  wsa  converted  into  a  analler 
estat".  No.  2318,  in  lieu  of  thdr  share  of  the  wholp 
estate.  ITio  plair.liff  then  brought  a  separate  suit 
to  have  it  declared  that  the  dcfcndanti'  interest  in 
estate  No.  881  had  passed  to  ratate  No.  2318.  Beld 
that  the  suit  was  not  barred  by  a.  244  of  the  Civil 


lizcdbyGoOt^Ic 


HOEST  OF  CASES. 


(ilVlI.  FBOCBDDBB  CODE,  ACTT  XIV 

OS'  1888  (ACT  X  OF  1877} -eo<Uiav»d. 
I.  QirasTIONS  IN   EXECUTION   OF   DECBEB 

to  nla  in  •xecatJoa,  uid  giving  the  anction-parcliMn' 
»  good  title  ondn  the  awe  i  and  the  Couit'a  order  ii 
iDbjcct  to  appwl,  bat  not  to  »  tcpualo  loit  under 
c  388.  Where  the  legal  reprfMutstive  aaerti  that 
tbe  property  »  Ub  own,  and  hai  not  come  to  liim 
from  the  deceued  indgment- debtor,  be  cannot  aet  np 
m  jut  ttrtii,  ao  as  to  come  in  under  a.  27S  and  tlie 
fe^owing  i«cliona  of  the  Code,  Ho  can  only  do  m 
wliere  be  oppoae*  execnMon  mgainit  an;  psitieular  pro- 
perty c  n  tbe  groDUd  that,  altiinngh  it  it  Teated  in  him, 
ft  b  Ttated  in  him  not  beueftcislly  by  reMon  of  hia 
bong  the  repr«a«nt«tiTe  of  the  jodgment-debtor,  bat 
U  tnutee  («  eiecntor  of  aomoone  ebe.  In  that  case 
ritber  party  may  haTe  tbe  qantion  at  Jut  teriU  de- 
termined in  s  Mparate  anit.  Rajntp  Singi  v.  Bam- 
golam  Sov,  I.  L.  S.,  16  Cale.,  1,  approved.  Atditl 
BaJimait  v.  M»iammad  Yar,  I.  L.  S.,  4  All.,  130,  and 
Aaadk  K%ari  T.  Bakt»  Tivari,  I.  L.  S.,  6  All..  109, 
ovemlcd.  BaAori  Lai  t.  OoMri  SaJtai,  I.  L.  B.,  S 
AIL,  SSe,  diitingniabed.  Held  by  Tyxkxll,  J., 
Bontra,  that  where  the  legal  repreaentative  of  a  deceased 
party  to  the  decree  appears,  not  in  his  capadtj  of 
legal  repreMntative  conteatiDg  ■  question  arising  be- 
tween tbe  paitiea  and  relating  to  tbe  execution,  dis- 
cbifge,  or  sstisfmction  of  tbe  decree,  bat  in  bla  penonal 
cbaruter  independent  of  tbe  saib  and  decree,  and 
prefn^  a  daim  under  a.  2TB  on  the  gionnd  that 
the  decree  has  no  opeiation  agvnat  certun  pro- 
perty attached,  for  reasons  peiaonal  to  the  objec- 
tor and  antagonistio  to  sU  tbe  paitiea  and  tbdr 
repreaentatirea  aa  anch  the  objedor  ia  not  ddiarred 
from  bringing  a  separate  anit  by  tbe  mere  accident 
that  he  ia  a  legal  repreaentative  in  the  ezecntion 
proceedinin.    Site  Ckutd  UsIi  o.  Dvboi  Dbi 

fL  L.  B.,  19  AIL,  818 


1S7. 


-  Applieation    to 


B  deeree  agai*tt  alleged  rtprtniUaii 
deeeated  jitdgwteiit-debtor — Civil  Ptveeditn  Code, 
t.  334.-— In  the  esse  of  an  application  under  s.  S34  of 
iheCodeof  <^yll  Proeednre  to  execute  a  decree  against 
a  ptvaon  all^^  to  be  tbe  represeotattTe  of  a  deceased 
judgment-debtor,  it  b  for  tbe  Conrt  which  passed 
uie  decree  to  decide  whether  tbe  penon  agi^st  whom 
cxeevtion  ia  longht  is  or  ia  not  such  representative, 
but  it  is  for  the  Court  executing  tbe  decree  to  decide 
to  what  extent  soeh  person  is  liable  u  sncb  repreien- 
tativa.  Sriiarg  Mu»d*t  T.  Marari  CltomHry,  I. 
L.  B.,  13  Cale.,  357.  Sbtb  Bhipitbji  Nih.12HI  v. 
Sbahub  DAT  Ddsi  .    L  L.  B.,  17  AIL,  431 

las. Decree  for  tale 

Ml  a  mortgage — Mode  ofijUernnlioaeftkird  party 
eltimmg  •«  iitlerett  by  tuceettiou  in  the  proper^ 
deemed  to  be  told— Civil  Procedure  Code  fl8&ij, 
e.  X78~'Bigki  of  t%it. — Two  heiri  of  a  Hahamedao 
woman  took  poaseaaion  on  her  death  of  certain  immore- 
aJlle  property  left  by  her  to  the  eiclnsion  of  the  third 
heir,  their  sister.  They  mort^nged  that  property. 
The  mortgage  brcngbt  a  snit,  and  obtained  a  decree 
for  aale.  After  derate,  'one  of  the  mortgagon  died, 
and  his  aister  was  brought  npuu  the  record  a*  his 


CtVUt  raOOBDnRB  CODB,  ACV  XIV 
OF  1888  (ACT  X  OF  wn)-ei>mt«med. 

1.  QUESTIONS  IN  EXBCCTION  OF  DSCBEH 

^-—eontiMied. 
repr«aentatiTe.  The  property  was  mM,  and  aub> 
sequently  the  aiiter  bnnght  a  anit  against  tbe  aiw 
tion-porcbaaer  for  recovery  of  her  abare  in  the  mart- 
gaged  property.  Held  tlat  p,  244  of  tbe  Code  of 
Civil  Procedure  did  not  ^iply,  and  that  the  anh  wa* 
m^ntainable.  Deefkolttv.Ftlert,!.  L.B.ildCaie^ 
631,  and  Setk  Ckand  Mai  v.  Dnrga  Lei,  I.  L.  B^ 
13  All.,  3 13,  n^mei  to.  Sikirwu  Das  c.  Bismiluh 
Bhak  .        L  Zb  B^  10  AIL,  480 

ISO; Qutttio*  a 


nhelier properly  helongt  to  jmdge^mt-dMor  oraat 
— Orouiidt  of  abjection  to  atlaehnuni  of  properif 
—Civil  Procedure  Code,  it.  S78  to  SSS.—Wheta 
the  question  is  whether  ihe  property  in  lUspnte  br- 
longa  to  tlM  judgment-debtor  or  to  bia  estate  or  not, 
and  the  queation  is  raised  in  a  proceeding  in  execu- 
tion between  parties  to  tbe  suit  or  tbdr  reprmat* 
tives,  it  matters  not  on  what  groonda  the  objection 
is  taken  to  tbe  property  being  mads  the  aubject  of 
eiecntiun,  and  the  queation  ia  (me  to  be  determined 
in  axecuUon,  and  s.  244  of  the  Code  of  Civil  Pro- 
cedure bars  A  separate  suit.  Abidanitta  Kkatoo*  v. 
Amirtiiuutta  Shaloo»,  I.  L.  B.,  2  Cale.,  327  '  L.  B., 
4 1.  A.,  66,  followed.  DPBirmA  Beatia  v.  Baitoa- 
VAiBA  Bhaita     .         .    L  Z..  IL,  17  Kod.,  888 
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—Claim  to  attaAed 


propertg— Order  in  etteention  proeeedimft— 
Separate  ntil  to  itelart  propertg  not  liahU  to 
aitaehnent. — In  execution  of  a  decree  passed  agwnat 
the  plaintiff,  eertain  property  in  his  poaeeMon  was 
attached.  Thereupon  be  laid  ciain  to  the  propoty 
on  tbe  ground  that  it  was  serrice  ratan.  This  claim 
wai  rejected.  The  plaintiff  thai  filed  a  regalar  suit 
for  a  declaration  that  tbe  [Hoperty  w«e  nt^  liable  to 
attachment  and  ealc.  Seld  that  Uie  anit  wm  barred 
nnJer  s.  244  of  tbe  Code  of  C&vQ  Proeednre.  Tbe 
Court  which  originally  rejected  tlM  plaintiff's  daha 
in  the  execution  procaediun  bad  jnriadictiai  to  in- 
Tcrtigate  the  claim  under  cL  (e)  of  a.  344  of  the  Code. 
TniMBAX  Bahbao  Dbsbpavsi  c.  OommA 

(1.  I^  B.,  18  BoBL,  89S 

141. Claim  to  attmeied 

properly  Scope  oft.  344  and  qnettiont  vitk  tehieh 
it  dealt. — 8.  244  presupposes  fhist  the  que*ti(His  with 
which  it  deals  are  such  as  can  be  bially  detetmined 
in  the  execution  procee^ngs.  If  tbey  cannot,  it  hat 
DO  application.  The  Court  ahoald  loot  to  the  sub- 
stance of  the' objection,  and  not  to  tbe  a^idait  that 
it  is  pnt  forward  by  erne  person  rather  Ibao  anoUier. 
Upendra  Bhatia  v.  Sai^anatka  Blatta,  I.  L.  M., 
17  Ma4.,899,  ixmienA.  PnmAaitnn  Bwtdopadhga 
V.  Babia  Bibi,  I.  L.  B.,  17  Cale..  711.  and  Mnrigeya 
V.  Mi^at  Saieb,  I.  L.  B.,  23  Bom.,  337,  referred  to. 

BUUXATSAH  CHirtlAH  V.  LVTTAI  HABAEATAK 

[L  Ik  B,  S8  Va<L,  105 
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ig  beftreen  the  deeree-iolder  and  tie  rtpreeenlafitee 
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DtOEi?r  OF  CASES. 


Civil.  PROCEDDKB  CODB,  AOT  XIV 

or  188S  (ACT  X  OF  JSm)-comtinutd. 
1.  QDBSTIONa  .IN  KXBCUTION  OP  DKCBES 

<tf  titJMdffmuU'debfor — Claitiu  to  attacked  prif 
pertg  vrktrt  npmetUalire  jtidj^tmnt-deilor  claimi 
to  koliffu  attacked  propertv  at  Irmalee  of  tkird 
party-Civil  Procedure  Code,  1882,  it.  S78-S83— 
The  plainttffa  lued  for  &  doclaratloa  that  oertain 
propertj  wu  liable  to  be  atlAched  in  necntion  of  a 
decree  obtained  by  them  in  ntit  No.  G91  of  188S 
•gainat  the  eitatn  cf  one  O,  deceased,  who  had  been 
the  bnd  of  a  uatb  litnate  in  the  Dhailvar  Diairict. 

-  The  prolMrt;  had  been  attachedln  exetmtion,  but  the 
defeoduit,  who  irai  O'm  enccesaor  in  office,  had 
obt^oed  the  removal  of    the    attachment  on    the 

-  gronnd  that  the  property  belonged  to  the  math  aad 
BtA  to  Q  penonally,  and  was  not,  therefore,  liable 
to  Mtiify  the  decree.  The  plaintifEa  therenpan 
bronfhtthi*  enit.  The  lower  Appellate  Court  pwaed 
a  decree  for  the  plamtiffi  and  granted  the  df- 
daration.  On  second  appeal  it  wai  conttoided  that 
under  a  344  of  the  Civil  Procedure  Code  tho  qnea- 
tion  ought  to  have  been  decided  in  execntion  of  the 
decreeiDniitN<>.691ofl888,and'that  Bteparatoai^t 

-  wonid  not  lie.  Meld  on  the  merUa  that  the  decree 
<d  the  lower  Appeal  Court  shonld  be  revenedjand  the 
•nit  diamiMed.  Far  Baxadb,  J'.— Where  'the  re- 
piMentatiTe  of  a  jn^imcnt-debtor  pati  forward  a 
penooal  cblm  to  property  which  la  attached  it  aasetti 
of  the  jndgment-deljtor  in  hie  banda,  the  inveatiga- 
tion  of  the  claim  muet  be  made  in  execution  under 
the  proviuone  of  a.  2M  of  the  Code  of  Civil  Pmoe- 
dure.  But  where  be  as««rta  that  heholda  the  pro* 
perty  in  tnut  for,  or  on  behalf  of,  or  a*  manager  of 
■ome  third  person  or  body  of  persona,  or  of  a  religioua 
charity  or  institution,  the  claim  mnat  bo  inveatigated 
under  the  provisiona  of  ^.  278  to  2SS,  and  the  order 
paaied  therein  cannot  be  challenged  by  an  appeal, 
but  muet  form  the  subject  of  a  separate  anit     Per 

■  Pamohh, J.— Sa.  278to2a3of  theCodeofCivllPro- 
ccdnre  have  no  reference  to  any  claim  preferred  or 
objection  made  by  any  person  who  is  on  the  record  as 
a  party  to  the  mit.  Whenever  a  qneiition  arieea  be- 
tween therepreaentative  of  a  judgment-ilebtor  on  the 
record  (whether  originally  aued  aa  such  or  added  be- 
fore or  after  decree)  and  the  decree-holder  as  to 
whether  property  in  the  hands  of  the  repreaentative 
waaof  the  aasetiof  the  deceaeed  or  not,  that  question 
must  be  determined  by  order  of  the  Court  executing 
~  the  decree  under  the  provisions  of  a.  244.  Hcni- 
'  ORA  v.  H»Ac  Sahbb     .  I.  li.  B^  SS  Bom.,  S87 


14&  - 


exeewfiofi  o/  dtrrea  after  tal»^(i»eetiom  ai 
tvet*  fktpartittortkeirrepretentativti — Separate 
-tmil — ^fipeaZ.— FroceetUngs  for  the  delivery  of  poa- 
aesHon  to  the  aaction-purcbaser,  after  sale  in  execu- 
tion of  a  decree,  are  proceedings  in  execnlJon  of  the 
decree  t  and  when  the  application  for  possesuon  is 
redsted  by  the  legal  representative  of  the  judgment- 
debtor  on  the  allegation  that  portinna  of  the  property 
'  belonged  to  him  and  not  to  the  judgment-debtir,the 
'  question  rrised  cornea  under  B.  244  of  the  Civil  Fm- 
ceSore  Code,  Ad 'matt  be  decided  uiid«  that  section. 


CIVIL  PBOCEDDBE  CODE,  ACT  XIV 

OF  1B83  (ACT  X  OF  lan)-co»finued. 
I.  QDBSTI0H8   IN  EXECUTION   OP  DECKBK 

and  not  by  a  separate  suit.    HASBcsimAIi  Dab  c 
OofilNDA  PaU  CHOWDBlTttAHI 

CLZ>.B.,S7Cal&.M 
4C.W.ir.,417 


144.- 


-  Claim    to    pro~ 


ptrty  attacktd  i*  exeettio*  of  dtcree — "  Parliet  to 
tkt  emit  "—Subtegutnt  i%il  bg  a  defendant  tnko  had 
bftn  exonerated  in  a  former  mil — Maintainahilit}/ 
id  nteA  t*it. — A  family  consisted  of  plaintiffs  falser, 
nnt  defendant's  ^her  and  second  defendant's  grand- 
father. FlaintifTs  brother  died,  leaving  a.  widow. 
Plaintiffs  father  then  died  and  alio  left  a  widow 
(plaintiff's  mother),  him  sorviving.  The  brother's 
widow  brought  a  suit  for  maintenance  agsJnst  the 
representatives  of  the  first  and  second  defeo'laats' 
bianchei  of  the  family,  plaintiff's  inothoi  being  joined 
■■  third  defendant  A  decree  was  passed  againat  the 
two  first-mentioned  defendants,  bat  plaintilf 's  mothrr 
was  exonented  on  the  ground  tliat,  boiug  a  female,  she 
was  not  liable.  In  eiecntiou  of  the  decree,  certain  lands 
wore  bronght  to  sale  and  purchased  by  the  bnjthcr's 
widow,  who  tranrferred  them  to  another  pereou. 
At  the  death  of  plaintiff's  mother,  which  occurred 
subsequently,  the  sud  lands  would  have  vested 
in  tlie  pltuiitiff,  who  DOW  brought  this  suit  claiming 
that  the  sales  referred  to  were  not  binding  on  her  (plun- 
tiff),  inasmuch  as  her  mother  had  not  been  a  party  to 
the  decree  nnder  which  they  ha<l  taken  place.  Held 
that,  where  a  party  defendant  in  a  suit  is  exonerated 
from  inch  suit,  the  suit  being  dismissed  against  liim, 
and  decree  passed  agaiost  a  co-defendant  in  the  suit, 
and  in  execntion  of  tliat  decree  property  belonging  to, 
and  in  the  prssession  of,  the  defrndaut  who  waa  so 
exanerated  from  the  suit  is  attached  and  said,  the 
latter  is  not  entitled  to  maintain  a  luit  for  recovery 
of  pessesuon  of  the  property,  and  the  question  of  bis 
claim  to,  and  to  recover  possessioD  of,  the  property  i* 
a  question  falling  within  s.  244  of  the  Code  of  Civil 
.Frocednre,  so  as  to  debar  him  from  maintaiuing  snch 
suit.  Qadickerla  China  Seetayga  v,  Gadicherla 
Saetagya,  I-  L.  S.,  21  Mad.,  45,  ef  plained.  Baiu- 
BWAKI  Sabtsdlu  c.  Eaukswabakiu 

[L  L.  R,  a»  Mod.,  361 


146, Partite  to 

tuit^Alleration  of  decree  by  Court  txeciilinff 
deewe.— The  plwnttff  pnrchased  a  one-gunda  share 
in  estate  No.  831  and  obtained  a  decree  for  pr'ssession 
against  the  defendants.  While  the  plaintiff's  suit 
was  pcniKng,  and  before  he  took  out  execution  nnder 
the  said  decree,  partition  proceedinee  took  place 
By  the  partitinn-prrceedings  the  defendant's  interest 
in  the  estate  No.  B31  was  converted  into  a  smaller 
eitat-,  No,  2318,  in  lieu  of  thirir  share  of  the  wholp 
(State.  Tho  plaii-tiff  then  brought  a  separate  snit 
to  have  it  declared  that  the  defendantj'  iotJirest  in 
csUtc  No.  831  had  passed  to  estate  No.  2218.  JTeld 
that  the  suit  ww  not  barred  by  s.  241  of  the  Civil 


lizcdbyGoOt^Ic 
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DIGEST  OV  CASSS. 


CIVIL  PBOCJUDTIBB  CODB,  ACfS  SXT 

OF  1882  <&CT  X  OI*  l&m-^imtimved. 
1.  QUESTIONS   IN   EXECUTION  OF   DECBEE 

— eoiUimnd. 
Procedure  Codf.  The  reqoiced  tnnifonnatiaD  of  the 
defendants'  intermit  could  not  be  eflleeted  without 
Altering  ihe  decree  nUcIi  ma  given  in  tbe  former 
■nit.  The  qaeation  tluit  srcsa  in  Uie  mit,  altbongh 
it  w&i  one  between  the  rame  pttrtie*  Sa  thcie  in  the 
former  tnit,  could  not  be  regarded  aa  s  qnestiou  relat- 
ing to  tbe  eiecnUon  of  the  decree  in  the  fornier  Bnit. ' 
and  therefore  tlie  Court  in  execution  prcceedingi  had 
no  authority  to  make  the  necenar;  alteratiou  in  the 
decree.    Esibbma  Boy  d.  Jawabib  Siroh 

[L  li  B,,  SO  caio;,  seo 

148.  '  Order  eauetUing 

no  eneeulieii'iala  inland — Sthiequent  tuii  for  pot- 
tettiim  hrimgM  by  judgment-debtor. — A  decreehalder 
attached  land  of  hii  jndgment-debtor  and  hronght 
it  to  nleand  himaell  became  the  purchaser  in  eiecu- 
tiou  of  hit  decree.  The  purchaie  having  been  made 
irithout  the  perminioa  of  (lie  Conrt,  the  mIb  wtu  «et 
nude  on  the  appUcatton  of  the  judgment-debtor,  who 
now  lued  to  reoover  poHeMion  of  the  land.  S»ld 
that  the  luit  waa  not  maint^nable  under  Civil  Pro- 
cedure Code,  g.  £44.     Vibabadhata  r.  Tebkata 

[L  I..  B^  16  U»d.,  287 


M7.- 


'PttrcJoi 


iand  told  in  txtevUim — Coi^lrmatiiM  o/ialt—Objae- 
lion  of  umaleab'litj/. — A  judgment-debtor  having 
^ed  before  the  decree  waj  executed,  hii  aoni  were 
brought  on  to  ^e  record  aa  hia  repTtaentativet. 
Anc^ral  propert;  of  the  judgment-debtcr  was  then 
brought  to  B^e  in  eiecutioa  and  purchaaed  by  the 
decree-holder,  and  the  aale  to  him  waa  conSrmed. 
Sabaequently  the  jndnnent-deblor'i  aona  objected, 
under  Civil  Prccedure  Code,  i.  24i,  that  the  property 
which  had  been  brought  to  aale  waa  not  liable  to  m 
aold  in  execution.  Held  thai  the  objection  ma 
rightly  made  undtr  i.  244,  and  a  aeparate  luit  waa 
bA  necettiry  for  the  puipoaeof  an  adjudication  oa  it. 
KuaHHAB  D.  Abuhaohajuk 

[L  I..  XL,  le  Mad.,  447 


14a- 


— QutttioH  of  valid- 


ill/of  tale  of  an  ocevpane^  holding  not  Iraniftrable 
bg  enttcm  in  extmttion  of  a  dtcrai  for  arrtart  of 
rent  obtaintd  by  a  eo-thortr  landlord—Bengal 
Tenants  Sfl  (VIII  of  1886),  „.  S3,  6B,  73,  and 
18S.— An  ocoopancy  holding  which  ianot  tranaferable 
by  cuttom,  oa  alao  the  iutereat  of  the  judgment-debtor 
in  the  aaid  hclding,  are  not  aalcable  in  tzecution  of  a 
decree  for  rent  obtained  by  only  aome  of  several 
co-aharer  landlorda.  Bhiram  Ali  Shaik  Shikdar  v. 
Qopi  Kanth  Shaha,  I.  L.  B.,  Hi  CaU.,  855,  referred 
to.  A  judgnient-debtcr,  whiae  occupancy  holding, 
which  waa  not  tranaferable  by  cnsloiD.  had  been  aold 
m  eiecuti(«  of  a  decree  tor  rent  obtained  by  some  o( 
the  cc-aharer  landlorda,  objected  to  the  application 
made  by  the  aoction-purchaaer  after  the  confirmatioD 
of  th«  aale  for  delivery  ol  poaaeaaion  of  the  aaid  hold- 
ing, on  the  ground  that  the  aale  waa  illegal.  Held 
that  the  conflrmation  of  sale,  waa  do  bar  to  the  ap- 
pUcfttion  that  waa  made  by  the  judgmcnt-drbtor  tu 


civui  PBoamyxma  gods,  act  xxt 

OT  1882  (ACT  Z  OT  laTl)-continmed. 
1.  QUESTIONS  IN  EXECUTION  OF   DECBEB 


have  it  declared  that  in  execu^on  of  auch  a  decree 
the  holding  oould  not  be  sold,  the  quettion  being  one 
which  related  to  (he  execution,  discharge,  and  satii- 
faction  of  the  decree.    Baeti  Bani  r.  liitin,  1. 1..  B.,  __^ 
8  All;  ue,  rflteired  to.    DraaA  Cbaxait  MudUi^ 

t>,  EAU  PxASAHVA  SUtZAB 

CL  Zi.  B^  36  Calc,  727 
8  C.  W.  IT..  686 

148. ■ Sale     iy    moH- 

gagee  in  execution  of  decree— Salt  eantrarg  to  pro- 
vitiont  of  t.  9$,  Tranter  ofFmperff  Act.—PTopHtiJ 
subject  to  a  mortgage  having  b«ii  sold  by  the  mort- 
gagee aa  holder  of  a  decree  aguiut  the  mortgi^ors,  a 
separate  suit  waa  brought  by  the  mortgagora  to  aet 
aaide  the  aale  as  being  in  oontravention  of  s.  99  of 
the  Transfer  of  Property  Act.  On  obiecKon  being 
taken  that  the  suit  was  nut  maintaiaable,  the  matter 
being  one  for  diterminatsoD  in  execution  proceeding 
under  s.  244  of  the  Code  of  Qvil  Procedure,— Salrf 
(1)  that,  although  the  sale  was  contrary  to  the  piovi- 
aiona  of  s.  99  of  the  Tnuiafer  of  Frapaty  Act,  that 
section  being  for  the  beneBt  only  of  a  particular  clasa 
of  peraoni,  namely,  those  ooaceraed  with  a  right  to 
redeem  mortgaged  property,  auch  a  nle  waa  not  void, 
but  voidable  i  (if  that  Uie  queation,  being  one  ariiing 
between  the  partiea  to  the  suit  wherein  Uie  aale  waa 
made  and  relating  to  execution,  could  not  be  raised 
and  decided  in  a  anil,  but  ihould  ba  rua€d  and  tried 
only  in  execution  proceedings  taken  under  s.  244  of 
the  Code  of  Civil  Procedure,  and  the  aale  stt  ande 
if  such  relief  were  not,  for  any  rtaaon,  barred  i  (3) 
that  Qie  aate  having  been  ecmfirmed,  anch  confiima. 
tion  WB«  final,  and  preclnded  the  nwrtgagotB  ttom 
•eekiug  the  relief  to  which  tbey  wonld  otherwise  have 
been  oititled  i  and  (4)  that,  notwithttanding  anch  aale 
and  conflrmatim,  the  mortgagora  might  tut  be  pre- 
clnded from  fuing  to  redeem  the  mortgaged  piopeHy 
on  payment  ot  the  amoont  givm  cre^  for  hy  the 
mortgagee  in  ropect  of  the  aale.  Hatait  PtTBVVt  v. 
PAZcxiX  .     I.  L.  R,  23  Mad,  847 


isa  - 


-  Querfiot 


execute  a  decree  for  money  by  the  aUach- 
ment  and  aale  of  an  oecupancy  holding,  the  judgment- 
debtor  i«  entitled,  nnder  a.  244  of  the  Civil  Fn^ednre 
Cod^  to  raise  the  question  aa  to  whither  the  holding 
is  sslcable  according  to  ouatcm  or  usage,  and  to  have 
that  qaeation  detAtnined  by  the  Coiirt  executing  tlie 
decree.  Uajed  Hoegin  c.  BAQHUBmL  Chowdbst 
p.  L.  B.,  27  Oolo.,  187 


151.- 


-  Quettion        far 


inff  deeret-Qneelion  betveen  decree- 
holder  and  Judgment-debtor  at  to  laleabilily  or 
oliervriie  qf  an  oecupaufg  holding. — Under  s.  244 
of  the  Civil  Frccedure  Code,  the  queation  at  to  Qie 
salrability  or  otherwise  of  an  occupancy  boldii^  be- 
tween the  dccret-bclder  and  judgmtnt-debtur  can  be 


iizoabyGoo(^Ie 


DIGEST  OF  CASES. 
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Cnm.  PBOCBDDBZ  CODB,  ACT  XIV 

OF  188S  (ACT  X  OF  1877)-<i<»f>M«i. 
1.  QUBSnOKB  m  BXECDTION  OF    DECBES 


•pi  Sanli  Shaka,  I.  X.   S.,  24  Cale.,  I 


UOVDtJUUSiK 


iBa- 


Smii/or  admiitit- 

tracton  tn  rtiptcl  qf  barred  dteree — Mortgage- 
daene— Tranter  to  High  Court  jbr  ixieuiion — 
Application  for  exeoutitHt  by  tale — Civil  I'roeedtre 
CodeCl883J,ti.ll27aiui  230—Traiufer  of  Properly 
Act  (IV  of  I88SJ,  H.  67  and  99—Liaitalio»  Aet 
.  (SV  of  1^7),  tch.  II,  arlt.  129, 179,  and  ISO.— 
On  the  20th  Spptcniber  1SS2,  x  deccM  wu  obtaiued 
tgrninit  the  dpfendsnt's  hnjb&ad  in  ■  init  an  a  mort- 
gage by  the  latter,  dated  the  6tli  April  1S80.  On 
the  37th  Jnly  1883,  an  order  was  ukade  for  tranifer 
of  the  decree  to  the  High  Conrt  for  eiecntion. 
On  the  Bth  April  1886,  the  mortgagee  applied  to  the 
Uigh  Cunrt  for  eiecatioQ  bj  attachment  of  (he 
inor^aged  propertiei,  and  in  the  same  year  an  order 
far  attachment  wa«  made.  The  mortgagee  died  in 
April  1892,  and  on  the  £Oth  Angnit  ISH,  the 
plaintiff  (hit  widow  and  admin iatrsbii)  applied  to 
the  High  Court  for  an  order  alnalnte  fur  >ale  of 
the  mortgaged  properUea  nnder  a.  SO  cf  the  Trant- 
far  of  Property  Act.  On  the  Gth  Jannary  1SS6,  the 
applioation  was  refnsed  on  the  groaod  that  the  mort- 
gaged properties  were  ontade  the  territorial  jnris- 
diction  of  the  High  Court.  The  pluntiff  then  insti- 
tuted the  fraent  tait,  in  which  she  longht  (inter 
alid  )  adminiitr^ion  of  the  estate  of  the  moiteagor 
(who  had  died  before  the  mortgage  suit  was  &S), 
and  asked  for  the  sale  of  sach  properties  as  ndght  be 
fonnd  subject  to  sach  mortgage.  Beld  (affirming 
the  dcdiion  of  Sum,  J. }  that  the  snit  was  not 
maintainable  bj  reason  of  the  profisions  of  ts.  380 
and  244  of  the  Qril  Procedure  Code,  the  qnestions 
arising  in  the  sait  bring  snch  as  ibonld  have  been 
determined  in  eiecntion  of  the  decree,  and  not  by 
« tepante  nit.  Josbiuta  Dabbi  r.  Tbaokomoni 
Dami        .        .        .     Z.  L.  B.,  84  Gale,  478 


IBS.  ~ 


'     QlMtHoM     e 


tie  a^ipoinlwieiii  of  a  manager  of  the  property  of 
a  reltgione  inetitntion-^StgAt  of  appeal.— A  decree 
of  the  High  Conrt  declared  its  holder  entitled  as 
the  Pandaia  Sannadhi,  or  religious  ohief,  of  an  adbi- 


the  Tambirsiis  who  had  received  initiation  at  that 
institatiou,  was  appointed  to  fill  the  theo  vacant 
office  of  TambiraU]  managing  certain  maths.  The 
decree  directed  tlut  the  Pandara  should  name  a 
TWnbiran  at  his  adhiuam  for  the  office,  whom,  after 
bqniry  as  to  hii  fltnesa,  the  subordinate  Conrt  ahoiold 
appoint.  If  that  Court  found  him  nnflt,  it  was 
to  appoint  a  Tambiian  of  that  adhiuam  upon  its 
own  selection.  In  eiecnttoa  the  Pandaia  named 
a  Tamhiran  for  the  office,  but  died  before  the  inquiry 
u  to  hig  fitness.      Bis  successor,  m  head  of  the  adhi* 


CIVIL  FBOCBDDBH    CODB,  ACT  XZV 

OF  iOaa  (AOT  X  of  Ifflly-continned. 
1.  QUB3TIOH8  IN  EXECUTION  OF   DECBBE 

— eoniinmed. 
nam,  petitioned  to  withdraw  the  nomination,  naming 
another  Tambiran.  The  sabordioate  Court  made  an 
order  disallowing  the  withdrawal,  and,  after  hiqairy 
as  to  the  fitness  of  the  first-named  Tambiran,  ap> 
ptunted  him  to  the  <:ffic«.  The  High  Coort,  on  tho 
Pandata's  appeal,  decided  the  first  nomination  had 
been  competently  withdtawn,  and  directed  an  inquiry 
Bs  to  the  fltnea  of  the  person  secondly  named,  fiud- 
ing  on  the  evidoiee  tlut  the  first-named  wu  not 
fit.  Held,  on  the  appeal  of  the  Tambiran  first- 
named)  that  the  question  as  to  his  right  was  ono 
that  had  arisen  between  the  parties  to  the  suit, 
and  related  to  the  execution  of  the  decree  within  the 
meaning  of  ■.  B44,  lub-l.  (c).  Civil  Procedure  Code, 
and  that  he  could  appeal  from  the  crder  made.     Poir- 

NAVBALA  TAICBIBAIT  c.   SlTABNANA   DlglEA   OxAHA 

Saxbahcsa  Pakdasa  Sahhaiihi 


L.B..a 


164.  - 


Second  tniifor 


reetitntion  of  coiymgal  rigklt — Decree  in  former 
luit  not  executed — Sabiegueni  nalvntary  eohaiita- 
lion  foilovted  again  by  dttertion — Saliifaefion  <if 
decree — Cante  of  action — Mneband  at^  «ife.~^ 
FlaintiS  obtained  a  decree  againrt  hig  wife  for  resti- 
tution of  conjugal  rights  in  18H5  which  was  never 
executed.  In  1687,  however,  she  returned  to  his 
house,  and  stayed  with  him  for  two  months.  Bbe 
afterwards  deserted  him  again.  Thereupon  the  plain- 
tiff Bled  a  second  suit  for  restitntioa  of  Mujaga) 
rights.  Beld  that  the  suit  was  not  barred  either 
under  s.  IS  or  ■.  244  of  the  (We  of  Civil  Prccednre. 
A  second  withdrawal  from  cohabitation  constitutes  a 
fregb  cause  of  action.  Ebhbatui,  Oi&diublal 
V.  Ba[  Paktati  I.  Ii,  B„  16  Bom,,  887 


166.- 


— Objection  ^  re- 


preeentalive  Sporty  to  tie  enil  totie  jtriediction 
of  On  Conrt  whicipatied  the  deeret.~S.  244  of  th« 
Code  of  Civil  Procedure  applies  as  wall  toadispnte 
arising  between  the  parties  contemplated  by  that 
Mction  in  relation  to  the  executiou  of  a  decree  after 
it  has  been  executed,  as  it  would  to  a  dispute  between 
snch  parties  reUting  to  the  eiecntion  of  a  decree 
before  it  had  beat  executed.  It  is  competent  to  the 
Court  charged  with  the  execution  of  *  decree  to  oon- 
aider  the  question  as  to  whether  the  Conrt  which 
passed  the  decree  had  jurisdictioD  to  pan  it,  unless 
the  decree  itself  precludes  that  question.  Mnhaaunad 
Salaiman  Khan  t.  I-alima,  I  X.  S.,  11  All.,  814, 
and  Jfwsa  S^ji  Ahmed  v.  Pnrmanand  Nmreay,  I.  Z. 
B.,  IB  Bom.,  219,  referred  to.  ImAi)  Au  p.  Jaqait 
Lai.        .  .        .  I.  !„  B..  17  AIL.  478 

168. Snit  for  mtine 

prcfite  enbeeqnent  to  partition — Siaht  of  enil — 
Decree  in  tnit  for  partition  not  givtng  meine  pro- 
file.—'Where  a  decree  for  pa^ition  is  silent  about 
mesne  profits  subsequent  to  the  institution  of  the 
snlt,  a  party  is  at  liberty  to  assert  bis  right  to  sach 
profits  by  a  separate  rait.     B.  244,  para.  2,  of  the 
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DIGEST  OF  CASES. 


■  GtVtL  PBOCEDtJKE  CODE,  ACT  XIV 

or  1888  (ACT  X  or  lany-eoaHined. 

■  1.  QUESTIONS  IN  SXECUTION  OP  DECEBB 

'  Ood«  of  Civ3  Procedure,  expresBl;  raiervea  mch  ■ 
right  of  nit.    Bhitbat  k.  Stta.hak 

II.  Ii.  B.,  19  Bom.,  ess 


167.  - 


-  S»iifor  eimlri- 


bulien  agairut  joint  judffmeiri-debtor.^S.  2**  of 
the  Code  of  Civil  Procedure  does  not  apply  to  a  mit 
brouglit  by  aae  of  two  joint  jndgmoDt-dBbton  who 
has  baen  compelled  to  utiefy  the  decree  in  fall 
mgsiiut  th«  other  joint  judgment-debtor  tor  con- 
tribution, the  liability  being  one  which  could  not 
have  been  de<nded  in  execution  of  decree.  Bi.X 
StMka  Pabsi  b.  Jahxi  Faudi 

[LL.Bql8AU4lOe 


IBS.- 


— iJecWB  ineapailt 


qfex»e*ti(m  t^  rttuim  oftvMU  t^ttqtuttt  to  danrei 
' — Doerte  pnttg  <hi  aplio*  to  Ika  parliet. — A 
paittticB  nut  bronght  by  a  ton  igBinct  hla  father  vria 
referred  to  arbilJatioa,  On  the  9th  Jantui?  1S90, 
the  vmai  «»  pnbliihed,  and,  on  the  S7th  March  1B90, 
the  defendants  movad  for  and  obtained  a  decree  in 
temiB  of  the  sward.  By  thii  decree  it  wa<  ordered 
that,  in  eatisfaction  of  the  plaintiff's  claim,  the 
defendant  ihonid  pay  to  him  Bl,O5,O0O  in  the 
taannor  therein  Itatcd,  vit,,  fl40,000tobe  paid  forth- 
with, and  the  balance  of  B86,000to  be  paid  "npon 
the  plaintift  di^iTariuK  to  the  defendant  cerUiIn  gpeci- 
fled  property,  which  mclnded  two  vendi  or  bu^m, 
called  reapectively  the  Ifatri  and  Sam6»i."  In  no 
event  was  defendant  to  be  required  to  pay  the 
1165,000  before  the  16th  November  1890.  At  the 
date  ot  the  decree  the  vesacl  Sanlmit  was  at  sea  on 
a  voyage,  and,  on  the  18th  Jane  IS90,  while  stilt 
tm  the  voyage,  she  was  lost.  On  the  16th  Novem- 
ber 1800,  the  plaintiff'!  attorneys  demanded  pay- 
ment of  the  balance  of  BSS.OOO.  They  offered 
'to  deliver  the  other  properties  ipecifled  in  the  decree, 
but  itated  that  the  veuel  San^uk  had  been  lost. 
They  offered  to  pay  its  lalae,  which  they  estimated 
at  111,000.  The  defendants,  however,  demanded 
the  delivery  of  the  bnglow,  which  tiiey  stated  to  be 
worth  a  very  large  sum.  The  defendant  luv- 
Ing,  under  the  curcnmitaaces,  rafnsed  to  pa;  the 
See,000,  the  plaintiff  applied  for  execution  of  the 
decree,  which  was  refused.  He  then  obtained  a  rule 
calling  on  the  defendant  to  show  cause  why  the 
decree  of  the  8Tth  March  should  not  be  amended  or 
rectified  by  stating  therein  the  amount  of  money  to 
be  paid  to  the  defendant  as  an  alternative,  if  delivery 
of  the  vessel  Samhvk  could  not  be  niade,  such  deli- 
very havimr  become  impossible.  That  rule  was  dis- 
chsTged.  The  plaintiffs  then  took  cat  a  sommons  call- 
tng  on  the  defendant  to  show  cause  why  an  order  should 
be  made,  nnder  s.  844  of  the  Civil  Procednre  Code, 
directing  the  plaintiffs  to  pay  to  the  first  defendant, 
in  lien  of  the  delivery  of  the  vessel  Samimt,  such 
snm  of  money  as  might  be  flied  by  the  Court  as  the 
value  of  or  compensation  for  the  loss  of  the  V«sse1 
Sambuk  In  the  decree  mentioned,  and  why  an  order 
should  not  be  made  that  on  payment  of  such  sum 
»nd  deUvery  of  the  otbaf  properties   mentioned  in 


CIVIL  FBOCBDUBB  CODI^  AOV  XIV 

OF  1888  (ACT  X  OF  IST^-emffMurf. 
1.  QUESTIONS  IN  BXBCUTIOK  OF  DBCmBB 


the  decree  wMch  the  plainttfli  were  to  deliver  nader 
the  decreo  to  the  first  defendant  on  payment  by  the 
latter  to  them  of  flS5,000  the  first  defendant  shonM 


the  said  decree,  and,  in  the  event  on  its  t>eing  held 
that  the  first  defendant  was  not  bound  to  pay  the 
said  sum  of  B66,000,  than  why  an  order  ihonld  Dot 
be  made  that  the  property  mentioned  in  the  decree 
wluch  the  plaintiffs  were  to  hand  over  to  the  first 
defendant  on  payment  of  B66,000  should  not  be 
retuned,  naed,  and  appropriated,  atnolutely  by  the 
plaintiffs  tor  their  own  use  and  l>en^,  freed  and  dis- 
charged of  all  claims  on  the  part  of  the  first  defai-  _ 
dant,  and  why  the  flnt  defendant  should  not  be 
Erected  to  withdraw  the  claim  made  by  him  to  a  debt 
of  fl22,000,  or  tber^bonts,  mmtioned  in  an  affi- 
davitof  one  Ahmed  bin  Esm  KhaliSs,  and  why  such 
further  or  other  order  as  to  tbo  Conrt  might  seon  fit 
and  the  justice  ot  the  caae  may  require  should  not 
be  made  in  the  premises  and  in  relation  to  the 
properties  raentiocod  in  the  decree  which  were  to  be 
delivered  over  by  the  piuntifls  to  the  first  defoidant 
on  receiving  fnim  bim  H65,O00,  and  why  in  the 
alternative  tiiii  suit  should  not  be  restored  and  placed 
on  the  board  for  trial.  It  was  ccmtended  by  the 
pluntiff  that  the  que*tions  raised  in  the  summona 
were  questions  arisii^  in  eiecation  to  be  dealt  with 
by  a  Judge  in  chambers  under  s.  Hi  of  the  Civil 
Fmcedure  Code,  and  that  a  fresh  suit  was  not  neces- 
sary. Stld,  dismissing  the  summons,  that  the 
application  was  not  one  in  execution  of  a  decree,  nor 
was  the  question  one  arising  io  the  oonrseof  eieeution, 
but  that  the  decree  having  become  incapable  of  eiecn- 
tlon,  the  summons  asked  the  Jndge  to  decide  what 
were  the  rights  of  the  parties  in  conteqaraice  of  its 
non-eiecutjni.  Held,  also  (as  to  the  part  of  the  sum- 
mons asking  for  restontion  of  the  snit),  that  the 
matters  in  issue  in  the  suit  had  been  fully  heard  and 
daterminad,  and  the  rights  of  all  parties  had  been 
settled  by  the  decree,  and  consequently  there  was 
nothing  further  to  be  tried.  The  Conrt  could  not  in 
this  suit,  after  passing  a  decree,  proceed  to  ascertain 
the  rights  of  the  parties  nnder  a  state  of  facts  qnite 
different  from  thoae  which  appeared  in  the  plaadii^ 
and  arising  subsequently  to  the  decree.  AkiCB]>  tta 
SaAic  SB81  Kbaldpa  e.  GasA  bin  Ehautta 

[L  I..  R,  18  Bom-,  496 


2.  PABTlEa  TO  SUIT. 

159. 

The  words  in  s.  11,  Act  XXIIl  of  'lS31,  "qne^rau 
ariung  between  the  partjca  to  the  suit"  cannot  be 
limited  to  questions  arising  between  those  who  were 
parties  to  the  suit  at  the  date  of  the  detiree,  but 
after  decree  the  representative  of  a  decree-holder, 
or  the  representative  of  a  defendant  gainst  whom  an 
eiecntjonii  uught  nnder  ss.  210  and  216  of  the  Code, 


lizcdbyGoOt^Ic 
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DIOKST  Of  CASSS, 


(    123S    ) 


Orm>  FROOKDUSII  OODB,  ACT  XJV 
or  1889  (ACT  X  or  lafny-eomUmmei. 

8.  FASTIBS  TO  SUIT— eoaMaiwd. 
IwflniDs  putiei  to  the  luit  for  the  pnrpou  of  «iecD- 

3  qucftioB*  viwiig  between  the  partiei  to  the 


280. 


-   Separate  nit. 


— B  }»Tiiig  obtvned  s  decree  for  money  agiiiut  K, 
the  kamavui  of  the  defendant!,  K  died,  and  the 
-dptenduite  ware  made  paities  to  the  mit  aa  repretoi- 
tativea  of  £.  Tarwad  prcpertr  va«  then  attached  bj 
B,  and  the  defendants  lutTing  objected,  the  Court 
i^Md  the  attachment.  B  ned  tar  a  declaration  that 
the  property  releaeed  was  liable  to  be  lold.  Btld 
ttwt  the  But  was  barred  by  a.  344  of  the  Code  of 
Ciril  Procedore.  Katdhvi  Hbkok  v.  Kmnr 
Satab  .    L  Zh  B,  10  KaiL.  U7 


181. 


TrtHn/!^     of 

\j  operation  of  lam  —  Bepreeentalice    of 
'  deottt'hclder — BigU  to    appeal  agai%»t 


T  rtfWt'n^  ete»tiot,.—B  died  in    Ifay      

IwTing  I>i*  F^perty  to  hii  eiecutora  in  trait  for  the 
«ppdlKit  t,  and  he  directed  that  the  property  ibonld 
be  BMigned  by  them  to  the  appellaat  as  soon  as  he 
csme  of  age.  In  Aogait  1S68,  the  eiecnton  filed 
this  suit  Bgunst  L  as  manager  of  certuo  landed 
propoty  bdonghig  to  the  Hallai  Bhattia  caste,  and 
kDOWD  as  M^jau  Wadi  to  recover  certun  louia 
mftde  by  thcan  as  eieoatora  to  him  as  manager  of  the 
Mud  wadL  On  the  11th  Hay  1S70,  whUe  this  snit 
was  psndil^  the  eiecnton  aisigned  all  the  piapfrty  of 
thnr  teebttoF  to  the  appellant  P.  By  the  dW  of 
aBignment  they  aseigned  to  him,  iuUr  alid,  "  aJl 
moveable  property,  debts,  claims,  and  things  in  action 
whataoerer  vested  in  them  as  inch  eiecntors."  No 
steps  were  taken,  lubseqaantty  to  this  tsiignmeDt. 
to  make  the  aHignee  P  a  party  to  the  snit,  whidi 
proceeded  withoat  amendments  On  the  SSrd  Janu- 
ary 1873,  a  decree  wee  passed  for  the  plaintiffs  on 
the  record  for  llSl,272-lS-6,  and  it  was  declared  that 
the  sMd  STUD  ahoold  be  a  first  charge  on  the  rents  and 
income  of  the  said  wadi.  Snhseqnaitly  to  this 
decree,  L  opened  an  account  in  the  name  of  the  appel- 
lant P,  and  from  .Ume  to  time  made  payments  to  him  on 
account  of  the  decree.  The  last  of  these  paymaits 
WM  made  on  the  l&th  November  1884.  None  of  these 
payments  were  certified  to  the  Ccnrt.  In  1885  the 
reiptndent  V  was  appointed  to  the  office  of  manager 
of  the  Haltai  Bhattia  caste  in  the  place  of  ^  the 
original  defendant  in  the  suit.  On  the  4th  Jannary 
1B86,  his  attorneys  wrote  to  the  appellant'!  sttomeys 
offering  to  pay  the  appellant  the  Imlance  due  to  him 
under  Uie  decree.  Subsequently,  however,  he  refused 
4o  make  any  paynunl  to  the  appellant,  whereupon 
the  appdiant  applied  for  eiecntion'  of  the  decree 
ag^ut  him  asmanacerof  the  aid  wadi  Heelaiuked 
to  be  a  transferee  01  the  decree  under  s.  288  of  the 
Ovll  Pincednre  Code  fAct  XIV  of  1883).  His 
application  wm  refnied  by  the  Jndge  In  chambera. 
Bild  that  the  appellant  was  a  tramifeTee  of  tiie 
decree  within  the  meaning  of  a  232  of  the  Civil 
Procedure  Code.  The  decree  had  been  transferred 
to  him  "  by  operaliuu  of  law."    As   such,  he  was 


CrVXL  PBOCESOKE  CODS,  ACT  XCV 
or  188B  (ACT  X  or  18T7)~om«mm«4. 
X.  PABTISS  TO  SVTl—tKmUmmad. 
entitled  to  sne  oat  eiecution,  and  wsa  to  be  i»arded 
as  .the  representative  of  the  original  decree-holder 
within  the  meaning  of  cl.  (c)  of  s.  844  of  the  Civil 
Procednre  Code,  and  bad  a  right  of  appeal  agunst  fhe 
order  of  the  Jndge  in  chambers  raising  execution. 
PuuuKAiTDAB  Jiwanu  r.  TauiAbdu  Waiui 

a.  X..  R.  U  Bom.,  BOe 

10S 


Btpreeoutativtt 

qf  tratufetor  of  decree — Applieat%o%  pir  mh»tH%- 
(toB  of  namee  by  iraiufirtet—Ifo»-rtgiitratio»  ^f 
irantfer.  —  The  holders  of  a  decree  for  tha  Mle  of 
mor^Bged  property  transferred  tte  same  to  Jf  by  instru- 
ments which  wero  regiitered  at  a  place  where  a  small 
portion  only  of  the  property  was  situate,  fiabaeqnently, 
3t  transferred  the  decree  to  [other  persons,  and  the 
cc-tranaferon  applied  nnder  s.  382  of  the  Civfl  Pro- 
cedure Code  to  have  their  names  subtHtated  for  ttuse 
of  the  original  decree-holder*.  Tie  judgment-debtor 
opposed  the  »pplic«ldon  oa  the  grounds  that  hit 
nanis  had  not  been  snbstitnted  for  those  of  the  original 
decree-holders,  who  had  tranrfored  to  him,  and  that 
the  tranafen  to  M  were  inoperative,  as  the  Inttm- 
ments  of  tiansf  er  had  not  been  n^isto^  at  the  place 
where  the  substantial  portion  of  the  mortgaged  pro- 
perty was  eilnite,  in  accordance  with  s,  20  of  the 
Bcgistration  Act  of  1877.  It  appeared  that  no  notice 
had  been  issued  to  if  nnder  *.  232  of  the  Civil  Pro- 
cedure Code,  that  he  was  dead,  and  that  his  legal 
r^resentatives  had  not  beei  cited  as  required  by  law. 
Ihe  application  was  allowed  by  the  Courts  below, 
Seld  th&t  the  matter  involved  qneslions  arising 
between  the  parties  to  the  decree,  or  their  represen- 
tativfa,  within  the  meaning  of  s.  241  (c)  of  the  Code, 
and  that  the  order  allowing  the  application  was 
therefore  a  decree  withiA  the  definition  of  s.  8,  and 
was  appealable  as  such.  Qvlzami  Lu.  d.  Data  Bax 
[L  I..  B^  8  AU„  48 

18&  - 


BeprtteniatiTt 

deeret^older—AHoBltment  tjf  decree — Ciril 
froeedmre  Code  fAct  XIV  of  1882J,  ee.332,  273.— 
A  person  attaching  a  decree  is  a  representative  of  the 
decree-holder  within  the  meaning  of  that  term  as  naed 
in  a.  244,  cl.  (c),  of  the  CivU  Procedure  Code,  and  in 
every  case  is  entitled  to  enforce  execution  of  the 
decree  which  he  has  attached.  When  the  decree 
attached  has  been  passed  by  the  same  Court  as  the 
decree  in  eiecation  of  wluch  it  baa  been  attached,  the 
Court  has  inrisdiction  to  execute  the  attached  iewe 


[L  I-  Bq  16  Gala;,  871 


ing  toexacuiiotKifdeene — BepreettUatiMt. — JTand 
M  were  brothers  alleged  to  be  joint  in  food. 
dwelling,  and  boaincM.  In  a  suit  which  was  brought 
against  K,  and  which  was  nnsnccessfully  defended  by 
him  on  behalf  of  himself  and  the  joint  faonily,  a  decree 
for  costs  was  passed  against  lum.  K  ^ed  after 
decree,  and  the  decree-holder  in  execution  had  K'a 
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DIGEST  OF  CAsaa. 


(  U4a  ) 


OIVII.  PROCEDUKE  CODE,  ACT  XIV 
OF  laSa  (ACT  X  of  Wlli-eonUamed. 
2.  PASTIES  TO  SUn—eoniinwid. 
•ont  pat  on  the  reoord  u  liu  repmentBtirM,  Cer- 
tain propeA;  wtu  nttifhed  io  eiecntiimi  and  the  Boni 
objects  that  tlie  prcpert;  in  queition  had  come  to 
them  &i  the  aelf-Kcqaired  property  of  their  uncle  31, 
who  had  died  after  K,  and  thiit  they  bad  ioherited  no 
property  from  their  father  K.  TAeir  objection  wm 
xolloWed  by, the  Court  executing  the  decree,  and  the 
property  waa  ordered  to  be  released  fnm  sttacbinent. 
In  a  niit  brought  by  Ihs  assignee  of  the  decree-holder 
aguDit  the  sons  of  fto  ntabliah  hii  right  to  proceed 
agunrt  the  property  in  question  in  execvtioii  of  the 
decree  agaiuit  K,^Stld  that  the  question  of  the 
liability  oiC  the  property  to  be  taken  in  execnlion  in 
the  bands  of  the  defendant  wu  m  "  qaestion  arising 
between  the  parties  to  the  saic  in  irliich  the  decree 
was  pasMd  or  tb^  representative*,  and  relating  to 
theazeentioD.etc.of  the  decree"  nithin  the  meaning 
'  of  a.  244  ot  the  (^viL  Procedare  Code,  and  that  the 
■nit  wu  Gonaeqnently  niA  maintainable.  The  case* 
•s  tothe  poutlon  of  representatives  added  to  the  snit 
dther  belore  or  after  decree  referred  to  and  discussed. 
BAjscf  SiHOa  t.  Bakooum  Box 

[L  Z-  B.,  16  CaJc  1 

168. 


Iff  jiutsmtut'iitttort — Qittrlion  af  liability  of  pro- 
perty to  ht  told.  — Seld  that  the  qnestion  whether  a 
person  ^l^ed  to  be  a  reprewncative  of  a  decsMcd  party 
to  a  suit  is  sndi  representative,  and  also  the  qneition 
whetber  property  agi^nst  which  execution  Is  lODght 
In  the  hands  of  the  rapresentaUre  of  a  deceased  psrty 
was  in  fact  the  property  of  such  deceased  party  and 
not  the  separate  property  of  the  representative,  are 
questions  to  be  decideid  aader  s.  2M  of  the  Code  of 
Civil  Proeednre  and  not  by  separate  suit,  Sqfmp 
Sin^i  V.  Samgolam  Res,  I.  L,  S^  tS  Calc,  1, 
Chowdry  Waited  Aliv.  JamaM,!!  B.  L.  S.,  149, 
■nd  Seti  Ciand  Mai  v.  Durga  Dei,  I.  L.  £.,  13 
All.,  318,  referred  to.  Bsn  PuaAo  KmnvAB  c. 
LVKEMA  KmrwAX  .        .    L  In.  B..  91  *"„  838 


"Partg"— 
ctiou-purekater 


"  Sepraitntalire  of  a  parfj/  " — Auctioa-ptrrti  . 
— Order  i»  ntamary  inquiry. — A  purchaser  at 
Caurt-sale  is  not  a  pefty,  or  the  representative  of  a 
party,  within  the  meaning  of  s.  244  of  the  Code  of  Gvil 
Proeednre  (Act  XIV  of  188S).  He  is,  therefore,  not 
bound  by  any  order  in  the  miscellaneous  inquiry  under 
■.280,  281,  or  282  of  the  Code.  Nor  ia  he  bound  by 
the  speciflcalions  contained  in  the  prrclamatdon  of  sale 
of  the  olwms  of  intervenors.  Certain  property  was 
attached  in  execution  of  a  decree.  The  defendants 
iaterrened,  and  objected  to  the  attachment,  on  the 
gronnd  that  they  held  the  property  on  permanent 
tenancy.  Tlieir  objection  was  allowed,  and  the  Court 
made  an  order,  directbtg  the  property  to  be  sold, 
■abject  to  the  defendanta'  rights.  In  the  proclamation 
of  sate,  howerer,  it  was  stated  that  the  Conrt  did  not 
guarantee  the  title  of  the  iuterrenors.  The  phuntUF 
purchaaed  the  property  at  the  Court-sale.  He  then 
sued  to  eject  the  defendants.  Hie  defendants  pleaded 
that  the  pluntllf  had  purchased,  subject  to  their  rights 
" ittenant*.    Both  the  lower  Court*  rejected 


OrviL  PROOBDDBB  CODX.  ACT  XIY 
OV  1883<ACT  Z  Or  lB7T)-o<»<i>M«f. 
a.  FABTISB  TO  BVlT—etmiiHued. 
the  platetyp*  claim  on  the  gnrand  that  he  waa  boond 
by  the  order  in  the  mweellaMou*  inquiry,  wMch  had 
become  oonolo^Teby  reMim  of  Ida  bviog  omitted  ts 
ne  wKUn  one  year  from  the  data  of  the  order. 
Stld,  reremng  the  lower  Conrf «  decialfm,  that  the 
order  fai  the  miscellaoecnu  inquiry  was  not  binding 
ontbepluntifFasananctioD-purcl^aer.  VuHTUura 
ChIuSU  NiJK  I.  SUB&ITA  Sbttapa  Bketii 

[1.  Ii.  B.,  16  Bom.,  aSO 


187. 


-  Purciater    of 


right*  (^SinduaidoiB — ii<j>re«eiifatti«.^Aftertbe 
death  of  a  childless  Hindu  widow,  a  leaaae  fnon  her 
of  property  which  had  belonged  to  her  husband 
obtwned  agunst  her  vendees  of  part  of  the  samepra> 
perty  a  decree  for  damage*  for  wronf^ly  keeping 
him  out  of  possesrioD.  The  effect  of  Htsdeidsioiiwaa 
to  decree  the  claim  agunst  the  estate  of  tJie  widow, 
and  to  exempt  from  liability  the  jvdgment-debton 
penonally  and  the  property  which  they  had  pur- 
chased. In  exeentioD  of  tbe  decree,  the  aaid  property 
was  mid,  and  was  purchased  by  the  decr«e-holder  i 
one  of  the  judgment-debtors  had  died  dnring  the  axe. 
cntion-jaoceedings,  and  ber  ssn  was  duly  unple*dfd 
aa  her  rep«»entativ6,  and  be  raised  no  objection  to 
the  attachment  and  sale.  Snbaequmtly  this  aon 
sold  liis  righta  and  interests  in  the  property  ;  and  his 
Tendee  sned  the  decree-bolder  to  recover  poasession 
on  the  ground  that,  the  decree  bong  limited  to  the 
estate  of  tbe  childlew  Hindu  widow,  the  defesidantaa 
purchaser  could  not  acqnire  by  the  nie  an;  rights 
superior  to  those  of  tbe  widuw ;  that  those  rights  had 
expired  upon  her  death,  and  left  notMng  to  be  sold, 
and  that  an  her  death  the  property  devolved  npon 
the  plsintSlFs  vendor,  and  had  tbenee  pused  to  the 
plaintiir.  Seld  that  the  plalntilpB  vendor  was  a 
party  to  the  suit  within  tbe  meaning  of  s.  241  {e)  of 
the  Civil  Procedure  Code,  and  that  he  nut  living 
objected  to  the  sale  in  execution  of  the  decree,  nether 
he  nor  the  plaintiff  ooald  go  beMnd  that  aale  or 
dum  tbe  property  upon  any  title  which  he  might 
have  asserted  in  the  execution-proceedings ;  and  that 
the  suit  was  barred  by  a.  244.  &a»  Oiulam  v. 
Hatann  K%ar,  I.  L.  R.,  7  All.,  M7.  followed. 
BahoriLal  v.  Oiwrt  Sakai,  I,  L.  R.,  8  All.,  63B, 
dlstlnguilbed.  MiiJnaidri  v.  Atkfak  Almad,  T. 
L.  a.,  9  All.,  60S,  Roop  Loll  Daet  v.  Bekani 
Utah,  I.  L.  R.,  16  Calc.,  437,  and  Bavnnni  M»no» 
v,r«(vi.ff«For,7,  L.  S.,  10  Jfaii.,  117,  referred  to. 
Baohubib  Duk  v.  Hamid  Jar 

[I.Ii.B.,iaAlL,79 

188. _  XisoMfum     o/ 

decree — Traiu/erea  <tf  dteree^ReprueataHTe  of 
party  to  iMit — Appeal— CiM  Frocedurt  Code 
flsaaj,  u.  233,  540,  and  BSS.—A.  person  who,  within 
the  meaning  of  a.  282  of  the  Code  of  Civil  Procedare, 
is  a  transferee  of  a  decree  is  a  repreaentative  within 
the  meaning  of  s.  244,  and  the  decree,  of  the  party  to 
the  suit  under  nlmm  he,  immediately  or  by  means 
assignment  in  writing,  or  by  opention  of  law,  haa 
derived  title  to  the  decree  m  the  sait.  It  is  the 
Badgnment  in  writing  from  the  decree-holder,  auii 


lizcdbyGoOt^Ic 


(   law   ) 


DIQRST  OV  CASKS. 


(    1Z12    ) 


oiTHi  FRociasnBX  cods,  act  xit 

OI*  188S  (ACT  X  or  1S77)— ooBfimx/. 
3.  PABTIBS  TO  SOn—^imtiiaud. 
not  tbe  KcogoitioD  b;  s  Court  of  bim  u  k  reprtaen- 
taitive,  whicb  nuke*  incli  truiiterse  »  rapreMnMire 
of  »  put;  lo  tlw  init.  A  Court  npoD  the  bppUcktiuii 
of  luoh  %  tranifiTM  for  eiecation  of  »  decree  nuy 
wrongly  de<^  Uut  be  u  not  ■  tmufcree  within  the 
neamiiK  of  i.  832,  or  thkt,  ftlthcngh  he  it  ft  trkO*- 
feree  within  the  mekiung  of  OaX  Mction,  be  a  not 
*  repmnitktire  of  k  party  to  the  rait,  or  tbtt  by 
resam  of  limitation  he  ii  nut  entitled  to  obt^  «xe- 
ontion  of  the  decree,  and  if  ibe  Coort  baa  to  decided, 
it  baa  detennined  a  queaUon  or  qneationa  menljoned 
or  referred  to  in  a.  2U  of  the  Ciiil  Procednre  Code^ 
bnt  not  tpeciBed  in  a,  eSS,  and  an  appeal  liea  nnder 
t.  MO  of  that  Act.  Furmaiuiinlat  Jimindiu  T. 
Vallabji  Waliji,  I.  L.  B.,  11  Bom^  606,  and 
Otltari  Lai  v.  Dagaram,  I.  L.  £.,  9  All.,  iS, 
appmred.  Sam  Batitk  r.  PoaiM  Lai,  I.  L.  S,, 
7  AlL,i67,  oonsdered.  Salodhar Bkaha  r.Sarogo- 
kind  Dat  Koilmrlo,  I.  L.  fi.,  f 3  CaU.,  106,  Samia- 
tita  V  Sriuimua,  I.Z,.£.,12  Mad.,BII,Samanv. 
Mnppil  Nayar,  1.  L.  S.',  14  Mad.,  478.  and 
Vilagati  Begam  t,  JiUitar  Begam,  Weekli/  NoU; 
All.,  18SB,  p.  106,  referred  to.  Bapbi  Haraik  r. 
jAiKuHBH  Du  .  XIi.IL.ie  A1L,488 


169. "  Maprtttnia- 

tirt  "  of  paiig — Turekiaer  of  ikt  dtertt  fnm  tka 
deeree-kolder—Cml  Procedure  Code  (Act  XI F  of 
1883),  H.  2,  282— Dteree-iolder— Application  bg 
irantftret  ofdtertt — Ciril  Frocedure  Cede  Amend- 
ment Aal  (VII  of  1BS8J- Second  appeal.-'rhe 
word"  reprnemtatiie"  aanied  in  ■.  2V,  uf  the  Cude 
of  a-ril  Proeedorei  when  naed  with  rctertmee  to  a 
decree-holder,  inolndei  the  pnrchaaer  of  the  decree 
bom  the  deeree-bolder  by  an  aavgnmEnt  in  writing. 
Itkan  Okntidtr  Sirkar  t.  Beni  Madhnb  Siriar, 
I.  L.  a...  2i  Calo.,  83,  and  Badri  Narain  V.  Jad 
Eitken  Dae,  J.  L.  B.,  IS  All.,  438,  referred  to.  The 
Omit  eiecnting  a  decree  which  haa  been  aotraoaferred 
oaD  go  intothediipntedqaeatioD.oftbetraniferof  the 
decree  nnder  the  proviiiona  of  a,  244  of  the  Civil  Pro- 
cednre Code  ai  amended  by  Act  VII  of  1888. 
Dwa  BvuH  SouLu  V.  Patie  Jui 

IT  Xh  B^  9B  CKlCL,  250 

8  c.  w.  IT.,  saa 


170.  Citil  Proce- 
dnre Cede  fAetXirofl88aj,te.283,3t4,el.feJ 
— Civil  Procednre  Code  Amendment  Act  (VII 
of  18S8)— Application  bv  Iranefaree  from  lagal 
repreitntalite  of  deeTteJuilier^Q,nettion — Legal 
ripreeenlatire — Meaning  of  Ha  lermt  "trane- 
ferea"  and  "  repreieHtafiva " — Adminitirator  i^f 
tttate. — Any  peraon  who  at  the  time  of  Hie  execvtion 
of  a  decree  ia  a  tranaferee  within  the  meaning  of 
a.  288  of  the  Code  of  Ciiril  Procednre  ia  a  repreaai- 
tative  of  the  decree-holder  within  tbe  meaning  of 
a.  24^  d.  (c).  of  the  Code  I  and  the  term  repreaeolaUTaa 
in  tbkt  taction  inclndea  nibaec|nent  transf ereea  aa  well 
aa  thoae  who  porchaaed  directly  from  tbe  pcnon  who 
obtuned  tbe  decree.  Dioar  BiAtk  Sirtar  T.  Falik 
Jali,  I.L.E.,28  Caie„  300,  and  Sadri  Sarainy, 


CIVIL  PBOCEDUKE  CODE,  ACT  XTV' 

OX  1883  (ACT  X  OT  IfflTy-ooniinned. 

2.  PASTIES  TO  SVTr—eontinned. 

Jai  Kiehen  Dae,  I.  L.  B.,  16  All.,  483,  foHowed. 

QuiOA  D*i  SxAL  r.  Yaxdb  Au  Dobaisi 

[L  !•■  &,  87  Calo,  670 

ITL Party  naneoMBKrllr 

added  to  nait— Separate  init.~%.iHta  tbe  CStU 
Pmeednre  Code  allndea  to  partiea  to  the  demee  or 
their  rei^eaentatiTe*,  bnt  it  ii  not  on  that  aeoonnt 
open  to  a  pluntiS  to  evade  the  aeetion  by  ad^g  an 
nonecMaary  party  to  the  sait.  Kntiio  MoHmi 
Daubb  v.  KAuPMMono  Ohdbb 

[L  Xk  B^  S  Cale,  lOS 

17B.  Faroltaaarof  d»oi«9 

— Sigktt  of  ptrchaeer.— The  wordi  "  party  to  a 
init"  in  a.  II,  Act  XXIIIof  1861,  include  the  hOn, 
aangneea,  and  representativea  of  tnefa  ;arty,  andeon- 
aeqnently  give  the  purchaeer  of  a  deciee  all  the  righta 
of  appeal,  etc.,  which  bia  vendor  bad.  Huso  hiu, 
Dabi  r.  tioojAWCT  Au   .  .  8  W.  B,  197 

Taba  Cbahs  Hajsah  n.  DoonaA  Chdrh  Haibah 
[10W.B,fiO& 

178.. 

mit  brought  by  if  againat  K  and  otben,  certain  laoda 
belonging  to  O  were  included,  and  G  wai  made  a 
defendant ;  tbeae  tarda,  however,  were  releaaed  from 
the  claim  and  fncluded  fr  m  the  decree  obtained  by 
pluntiS  againit  the  ether  defendants.  In  eiecutifnir 
h'wcver,  ji  had  them  measured  aa  a  part  of  tbo 
decreed  landi  ;  and  O'l  petit!  in  of  obJM^ion  under 
a.  280  of  Act  VIII  of  1869  baling  been  struck  off  the 
file,  G  broneht  a  iniCto  have  his  title  catabliihed. 
Held  that,  tbnngh  as  a  "  party  to  the  niit "  brought 
by  Jf,  e  wonldhavebeenbonndbye-Il.ActXXIII 
of  1861,  to  seek  bis  remedy  in  the  elocution  depart- 
ment, yet,  aa  he  waa  released  from  tbe  operation  ot 
the  decree,  he  tnuft  be  considered  a  strainer,  and 
permitted  to  bring  bis  present  action,  Qoon  Eishoxz 
Chowsbbt  v.  Mahduxd  BAasiM  Cbowphby 

[low.B^in. 

174  —  I  Fftrtsr    on    r»oord, 

ttaoogh  wrongly— JItj*(#  of  appaal.~A  party 
who  has  been  pntnpon  the  ree(^  whether  rightly  or 
wrongly,  ia  ao  far  a  party  to  the  suit  that  he  baa  » 
right  of  appeal  nnder  Act  XXUI  of  18B1,  t.  11. 
BstrsoOBDTrx  Kowab  v.  Hombt  S  C  I>.  B^  546 


176. 


Applieabilitg 


in  s.  8U  of  tbe  Code  of  Civil  Pmoedare  thatoi 
aiisfaig  between  the  partiet  to  the  nut  and  relating  to 
the  eiecntion,  discharge,  or  aatiafaction  of  a  deCTee 
shall  be  d«tamined  by  order  of  the  Conrt  execnting 
the  decree  relate*  Dot  only  to  procaedinga  Initiated  by 
tbe  deeres-hDlder,  bnt  alaa  to  applicaUons  made  by  the 
jndgment-debtoT.     Eboappa  Hddaxiab  v.    Cok- 

UWOIAL  AXD  LAXD  HOBTOAOI  BAOB 

[L  I.,  a,  Sa  Kad,  877 

176. Perton  obetrme- 

iii^  tkt  deerte-kMer  at   tie   intfigation   qf  tht 


lizcdbyGoOt^Ic 


,  <     1239    ) 


DIGEST  07  CAS8S. 


(    1340    ) 


Civil.  PEOCHDnHI!  CODE.  ACT  XIV 

OV  1883  (AOT  X  OF  lBTI)-cmtimud. 

2.  PARTIES  TO  BVlT—eattimmd. 

torn  put  on  tlie  record  tm  hu  repreMntatiTc&  Cer- 
ttia  property  wu  attached  in  eiecotion,  and  the  bodi 
objected  that  tbe  pnipert;^  in  qncstdon  had  come  to 
them  u  the  iclf-acqnired  property  of  their  nude  Jf, 
Kbo  had  died  after  K,  and  that  they  had  inherited  no 
property  from  their  father  K.  Wieir  objection  itai 
follcWed  by. the  Coitrt  executing  the  decree,  and  the 
property  wa<  ordered  to  be  released  from  attachment. 
In  a  aiiit  bronght  by  the  aMgnee  of  the  decree-bolder 
agaioft  the  soni  of  £to  establish  his  right  to  proceed 
•gajoat  the  property  in  quertion  in  eiccotion  of  the 
decree  agaiurt  K.—Stld  that  the  qneation  of  the 
liability  of  the  property  to  be  taken  In  execution  in 
the  hande  of  the  dctendBiit  wa>  a  "  qneation  ariiiog 
betireoi  the  parties  to  the  «ait  in  nluch  the  deoree 
irai  paaied  or  their  repreaentaliTed  and  relating  to 
the  eieciition>  etc., of  the  decree"  nithiathe  meaning 
'  at  «.  344  of  the  Civil  Procedure  Code,  and  that  the 
•nit  waa  conwquently  not  muntainable.  The  caaet 
■a  to  the  po«itii>n  of  repreMtitativea  added  to  the  luit 
rilber  before  or  after  decree  referred  to  and  diaciUBed. 
BuBur  SraoH  e.  Baxoolax  Boi 

p.  Ih  B..  le  Oalc  1 


186.' 


-  Sepnti 


^  judffmtnt-dthtort — QvtttioiKjf  liabilitg  of  fro- 
ptrtf)  to  ht  lold.  -^Seld  that  tlie  qnntion  whether  a 
peraon  alleged  to  be  arepresenteiJTe  of  a  deceaeed  party 
to  a  (nit  is  anch  repreacntatire,  and  alao  the  qnettion 
whether  property  ogaioat  which  execution  i»  Bonght 
in  the  handa  of  the  repreaentatiTe  of  a  di^ceased  pvty 
me  hx  fact  the  property  of  anch  decMaed  party  and 
not  the  aeparate  prepay  of  the  repreMntative,  are 

Seationa  to  be  decided  nnder  a.  244  of  the  Code  of 
vil  Frocedare  and  not  by  aepante  anit.  Ei^r%p 
Singh  T.  Samyolaat  Boy,  I.  L.  B,  IS  Cole,  1, 
Choadry  Wahed  Jtir.  Jumcmt ,  11  B.  L.  B.,  149, 
•od  Seti  Ckand  Hal  T.  D^ga  Dei,  I.  L.  S.,  12 
All.,  313,  referred  to.  Bbbi  Pkabju)  Kuvwak  v. 
Ldehva  EuirwAB  .        .    I.  Ih  B.,  ai  AIL.  893 

We.   — ~— 


— Order  j»  mmmari/  i»qairi/.~A  pnrchater  at  _ 
CoDrt-aale  ia  not  a  party,  or  the  representative  of  a 
party,withinthemeaniugof  a.  244  of  the  Code  of  Civil 
Procedure  (Act  XIT  of  lgS2).  He  la,  therefore,  not 
bound  by  any  order  in  the  miicellalieoua  inquiry  onder 
a.  280, 181,  or  282  of  the  Code.  Nor  ia  he  bonnd  by 
the  •pedficationi  contained  in  the  prcclamatiim  of  aale 
of  the  claima  of  Intervenon.  Certain  jsoperty  waa 
attached  In  execntion  of  a  decree.  The  defendants 
intervened,  and  objected  to  (be  attachment,  on  the 
ground  that  they  held  the  property  on  permanent 
tenancy.  Theirobgcction  waaallovfed,  and  the  Court 
made  an  order,  directing  the  property  to  be  aold, 
subject  to  the  def  endanta*  rights.  In  the  proclamation 
of  Bale,  however,  it  waa  stated  that  the  Conrt  did  not 
gnanntee  the  title  of  the  iDtervenors.  The  pl^tUI 
ptuchased  the  property  at  the  Conrt-Mle,  Be  then 
sned  to  eject  the  defendants.  The  detendants  pleaded 
that  the  plaintiff  had  purchased,  subject  to  tbe&  rigfati 
ittenanta.    Both  the  Icnrer  Conrti  rejected 


CIVIL  FROCESDBE  CODB.  ACT  ZIT 
Og  1883  <ACT  X  OV  leTIi-eontiwatd. 
a.  PABTIKS  TO  SOn—oontimud. 
the  pl^tifPs  claim  on  (he  gnmnd  (hat  he  waa  boond 
by  ^e  crder  in  the  miscellaneous  inquiry,  wUch  had 
beccone  coudndve  by  reason  of  faU^viag  omitted  to 
sue  within  one  year  from  the  date  of  the  o-der. 
Sttd,  rererdu^  the  lower  Court's  decinon,  that  the 
order  in  the  miicellaneona  inquiry  was  not  binding 
on  the  plsintiff  as  an  auction-purchaser.  ViBHTUlATa 
Cbabsd  Naik  c.  Scbkata  Shitapa  SEarri 

[L  Xu  B..  IS  Bom.,  800 

167.  Furehutr    of 

Ttgktt  afSiiuhnndoii>~Be}Mvi»Mtatitii. — Afterthe 
death  of  a  cUldlesa  Hindu  widow,  a  lessee  ftom  her 
of  property  which  had  belonged  to  her  husband 
obtained  against  her  vcndeea  of  part  of  the  same  pro- 
perty a  decree  for  damage*  for  wrongfully  kee^ng 
him  out  of  poBKoion,  ^le  effect  of  tlto  decision  was 
to  decree  (he  clum  agiunst  the  estate  of  the  widow, 
and  to  exempt  from  liability  the  indgmeot-debton 
peraonally  and  the  property  which  they  had  pur- 
chased, in  execution  of  the  decree,  the  said  property 
was  sold,  and  waa  pnrcfaaaed  by  the  decme-holder  t 
one  of  the  Jadgment-debtora  had  died  during  the  eia- 
cntion-procee^ga,  and  her  asn  was  duly  impleaded 
M  her  representative,  and  he  ruaed  no  objection  to 
the  attachment  and  sale.  Bnbseqnentl;  this  aon 
sold  his  lights  and  interests  in  (he  property  ;  and  his 
vendee  sued  the  decree-bnlder  to  recover  poaMsaion 
on  the  around  that,  the  decree  being  limited  to  the 
estate  of  the  childless  Hindu  widow,  the  defendant  as 
purchaser  could  not  acquire  by  the  aale  any  rights 
(aperioT  to  those  of  the  widow ;  that  those  rights  had 
ex[dred  npon  her  death,  and  left  nothing  to  be  sold, 
and  that  on  her  death  the  property  devolved  upon 
the  plaintitPs  vendor,  and  lud  thence  passed  to  the 
plaintiff.  Htld  that  the  plaintiff's  vendor  was  a 
party  to  the  suit  within  the  meaning  of  ■-  244  (e)  at 
the  Civil  Procedure  Code,  and  that  he  not  having 
objected  to  the  sale  in  execution  of  the  decree,  neither 
he  nor  the  plaintiff  conld  go  behind  that  aale  or 
claim  the  property  upon  any  title  which  he  might 
have  asserted  in  the  execution-proceedings ;  and  that 
the  siut  was  haired  by  s.  244.  Sam  Ghulam  r. 
Mataru  KMar,  I.  I,.  B.,  7  ML,  Bi7,  foUowed. 
BaXori  Lai  v.  QatH  Sahai,  I.  L.  B.,  8  All.,  6SI6, 
distinguished.  JfaZmaitfn  v.  Atifak  Almad,  I, 
L.  B.,  9  All.,  605,  Boep  LaU  Bati  v.  Bikami 
Mfah,  I.  L.  B.,  IS  Cole.,  43?,  and  Bammi  Mt»on 
V.  Suiv» Nin/ar,!.  L.  It.,  10  Slad.,117,ielmni  toL 
Ba^bcbaii  DiAS  e.  Haud  Jait 

[I-IhB^ISAB.,78 

168. Bxeotilioii     iff 

daeraa~Tra%^ert«  nf  dteret—BtpmeMiatira  ^ 
partg  to  ntit — Appaal — Cicil  Froetditrt  Coda 
fisaaj,  M.  232.  540,  aad  588.— A  person  who,  within 
the  meaning  of  s.  333  of  the  Code  of  Civil  Prccedare, 
ia  a  tranaferee  of  a  decree  ia  a  repreaentative  within 
the  meaning  of  a.  244,  a«il  the  decree,  of  the  party  to 
the  suit  nnder  whom  lie,  immediately  or  by  meana 
asngnment  in  writing,  or  by  operation  of  law,  has 
derived  title  to  the  decree  in  the  salt.  It  ia  the 
awignment  in  writing  from  the  decree-holder,  and 
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DIOBBT  OP  CASES. 


CIVIL  PBOCXDUBS  CODX,  ACT  XIV 

OP  U8S  (ACT  X  OT  1877>-«im««i«rf . 

2.  PABTIBS  TO  BOn—eoniinutd. 

Dot  ihe  recognitiim  by  ft  Court  of  him  u  %  reprnmi' 
tatjre,  wtuch  mkkea  ladi  tr&ntferee  >  repreieiitatiTe 
of  ft  pftrty  to  the  luit,  A  Court  npon  Uu  ftpplicfttion 
of  such  ft  tnnfferee  tor  execntion  of  ft  decice  may 
wron^lf  decide  thftt  he  is  not  ft  truuferee  wiUda  the 
meaiuug  of  >.  232,  or  thftt,  altbLiigb  he  u  ft  tr»iii- 
feree  witbia  the  meftuing  of  Hat  •action,  he  ii  not 
ft  represeotative  of  ft  party  to  tbe  (ait,  or  thmt  by 
Tcaaon  of  limiUtioD  he  U  nut  entitled  to  obtun  ei^ 
cntioD  of  the  decree,  ftnd  if  the  Court  hfti  k  decided, 
it  bftH  determined  >  question  or  qu^ioni  mentioned 
or  referred  to  in  s.  241  of  the  Civil  Procedure  Code. 
but  not  apedfied  in  l  eSS,  and  »n  ftppe«l  liea  under 
ft.  MO  of  that  Act.  Partaamaniiiu  Jitcandat  r. 
Vallakji  Wallji,  I.  L.  S.,  11  Bom„  606,  and 
Onliari  Lai  v.  Bayaram,  I.  L.  R.,  »  Alt.,  46, 
approTed.  Sam  Bakktk  v,  PaMta  Lai,  I.  L.  JB., 
7  All.,  467,  ctmndered.  Malodhar  Shaka  r,  Rwogo- 
hind  Da,  Koilmrto,  I.  L.  R.,  12  Cole.,  106.  3amta- 
tiva  X  SriMiviua,  I.L.S.,12Uad.,5tl,Eama»Y. 
Xuppil  Wayar,  I.  h.  £.;  Xi  Mad.,  478,  and 
Vilaynii  Begam  v.  iMizar  Begam,  Wteklg  Notet, 
All.,  1898,  p.  106,  referred  to.  Badei  Wabai*  r. 
JiiKisHBirDu       .        .  XIj.B,ie  AiL,488 

169.' 


"  Mepretenta- 

iira  "  of  party— Fimhattr  of  /*■  deerta  from  the 
deem-holdar — CiM  Proeedura  Code  (Aet  XI V  of 
lasaj,  n.  3,  2$a—Deeret-iolder~Appliea/ioK  by 
tra^feraa  ofdacraa—CirH  Procedure  VodaAnend- 
Mm<  Aet  (Vir  <tf  IStlSJ— Sfci.nd  appeol.-'nie 
word  "  repreMnUtive  "  aa  nied  in  g.  241  uf  the  Cude 
of  Gvil  Proeednre,  when  oaed  vith  reference  to  a 
deeree-bulder,  inclndea  the  pnrcbaier  of  the  decree 
from  the  decr«e-holder  by  an  awignment  In  writing. 
Iiia»  Chundar  Sirkar  T.  Belli  MadkMb  Sirkar, 
I.  L.  £.,  S4  Cole,  S3,  ftnd  BaJri  ffaraitt  y.  Jai 
XUkan  Dot,  I.  L.  &.,  16  All.,  433,  referred  to.  The 
Court  executing  a  decree  which  hsa  been  ao  traniCerred 
ean  go  intothediapatedqueation.of  thetnuuferotthe 
decree  under  the  tvoviaioni  of  «.  244  of  the  Civil  Pro- 
cedure Code  ft!  ftmended  bj  Act  VII  of  1SS8. 
DwAR  BvKBH  SmciB  T.  Patik  Jali 

IXihB.,ascaio.,a&o 
8  c.  w.  IT.,  saa 
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Civil      Proea- 

dure  Coda  (Aol  XIV ofl68a),a:Q8Ji,ait,cl.  (e) 
~Cii>il  Procedure  Code  Amaiulme»t  Act  (Vll 
nf  t888J—Applieatioit  hy  iraueferee  from  legal 
reprete»tttlive  of  deoree^older—Qiieitioit— Legal 
rtpreaentatira— Meaning  of  tke  tarmi  "tra%f 
farts  "  a»d  "  rapraieniaNve  " — Admintifrator  of 
eitate, — Any  person  who  at  the  time  of  the  eiecntioD 
of  a  decree  i(  ft  ttueferee  within  the  meaning  of 
*•  S82  of  the  Code  of  Civil  Procedure  \t  a  refresai- 
totive  of  the  decree-holder  within  the  meaning  of 
■■  tH,  ol.  (c),  of  the  Code  i  and  the  term  reprenntatirei 
iQthat>ectuMiincIadeiinba«qne>ittranifereeau  well 
H  tboM  who  purchated  directly  from  the  pcmn  who 
obt^oed  the  decree.  Dwair  Buieh  Sirkar  y.  FaUk 
Jali,  Z.L.B^a$  Cale^  aoO,  ftnd  Sadri  Sarai*  r, 


2.  PABTIBS  TO  SUIT— eoftiiiHwrf. 
Jai  Silken  Daa,  I.  L.  S.,  16  All.,  483,  foIIow«t 
Qahsa  Dah  SiAL  t.  Yaxttb  Au  Dobabbi 

{I.  L.  B.,  37  CalcL,  070 
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-  Party  oimeoeBsarllr 


added  to  KOltSeparata  »<«.— 8.e44of  the  CItU 
Procedure  Code  alludei  to  partiei  to  the  deoiee  or 
their  reiH«MntatiTes,  bnt  it  i«  not  on  thftt  aeootint 
open  to  a  plaintifl  to  evade  the  Kction  by  adding  an 
uuneceMarj  party  to  the  mit.  EalBTg  HoHliru 
Damxb  v.  Kalifsobokxo  Obohb 

[L  I..  B^  S  cue.,  40S 

ITfl. Purohaaarof  deoree 

—Bightt  of  pmreAaier.--Tlie  wordi  "  party  to  a 
init"  in  t.  11,  Act  XXIIIof  1861,  include  the  hei™, 
ftldgneei,  and  repretentatlTn  of  nich  jarty,  wad  con- 
aeqnently  give  the  pnrehaaer  of  ft  decree  all  the  righta 
of  appeal,  etc.,  which  hii  ven^  had.  Hubo  Lali, 
DA>e  r.  SooJAvruT  Au  .  .  .8W.  B,Xa7 
Taba  Cbaxd  Hajbab  v.DooBaACBcrBN  Hajbab 

ao  w.  B.,  aos 

173 PeUtioner.  Position 

or,  when  petition  Btrnok  oBSlramger.~Iu  a 

mit  brought  by  at  againit  f  and  others,  certain  lands 
belonging  to  ff  were  included,  and  g  waa  made  b 
defendant ;  theae  landi,  howercT,  were  reloued  fron> 
the  claim  and  £"  excluded  fr  m  the  decree  obtained  by 
pluntiff  againit  the  ether  defcndanti.  In  execution, 
li  wei-er,  M  had  them  moimiral  aa  ft  part  of  tho 
decreed  landi  ;  and  G"«  prtitim  of  objection  under 
I.  230  of  Act  VIII  of  186Shft\Ingbeen  rimck  oft  the 
file,  O  brought  ft  «iiit]to  have  bia  title  (stabliahed. 
Said  that,  thnugh  aa  a  "  party  to  the  ault "  broucht 
by  Jf,  O  would  have  been  bound  by  a.  11,  Act  XXlll 
of  1861,  to  leefe  hl»  remedy  in  the  exemition  depart- 
ment, yet,  a«  he  waa  relesied  from  the  operation  of 
the  dMnve,  he  muat  be  conaidered  a  rtranser,  and 
permitted  to  bring  hi»  present  action.    Goes  Kisbobx 

CBOWSBXY  c.  IfABDlUD  HAMIK  CaOWSHBT 

[iow.a.,in. 

174  Party    on    raoord, 

Uiougli  wrongly— 3iyi*a  </  appeat.—A  pftrty 
who  h»i  been  put  npon  the  record,  whether  rightly  <w 
wrongly,  ia  ao  far  a  pftrty  to  the  mit  that  he  hu  a 
right  of  appeal  under  Aet  KXUI  of  1861,  a.  11, 
BBiTMffiBUTTz  KowAB  V.  Hobby  8  C  Ii.  B,  S46 


176. 


Applicability 


afiaetion  to  application  made  by  jn^rmant-deblor 
at  ncell  a*  to  thota  Ig  dacrat-holder. — The  proviiiOD 
in  a.  2H  of  the  Code  of  Civil  Procedure  that  quectiona 
ftriang  between  the  partiei  to  the  ntit  aadrdatiug  to 
the  eiecati<ni,  dliebarge,  or  aatisfaetion  of  a  decree 
ahall  be  determined  by  ordtr  of  the  Conrt  executing 
the  decree  relatei  not  only  (o  prcceedinga  iniiUted  by 
the  decree -bolder,  butal«atospp1icfttionsniadeby  the 
judgment-debtor.  EavaAPFA  HvnAiiAa  v.  Cok- 
ICIBCUJ.  ABD  Labd  MoBTSAaa  Baxk 

[L  I..  B,  38  Mad..  877 

Wa. P«noa  obalrme- 

txng  '*>  dtcree-iiMer  at  tie  inatifaiipm  qf  ikt 
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CSVIL  PSOCBDUBS  CODB,  ACT  ZIV 
OF  188a  (ACT  X  OF  1877)-n>><>>HM<2. 
2.  PABTIES  TO  SUIT— cDMfi'mwd. 
jKipinwt-iJeiiiH^Swif  £jr  (Ae  7«-<im>  to  obttrma- 
iing.—Helii  that  ft  pemn  who,  at  the  insttoatioii  of 
tha  judgment-debtor,  obatracted  the  decree^older  in 
obtaunlng  poMeuion  of  pnpert;  it  not  &  put;  to  the 
■nit  vithia  the  meuuitg  of  i.  241  ;  lo  ordErt  puaed 
aguiut  him  under  sa.  329  and  333  do  not  bar  a  suit, 
Mohmdro  Sarain  ehaiiitraj  v.  Gopal  Mondul, 
J.  Z.  &.,  17  Calc,  769,  referred  to.  BiaiiEif  Dtal 
Snraa  r.  3m»o  Sihoh  .  9  C.  W.  TS.,  BU 

177.  ~  Clalnuuit  In  exeon- 

tlOBi'  proo^eObigp—Beparatt  nil— Suit  /or 
damaget  for  tort—Party  to  tuit.—A  aold  tn  S 
certa&i  logg  of  limber,  and  96  logt  were  delivered  to 
Jt  in  part  performance  of  the  contract.  C  brongbt  a 
mit  agiiinft  A  and  B,  cleioiing  the  Ion  under 
a  nother  title.  Pendiag  this  luit,  C  entered  into  an 
agreement  with  A  (elUog  him  the  logi  in  the  event 
of  b^ng  incceMfal  in  hU  mit.  The  jndgment  of  the 
Court  of  lint  iiurtance  waj  in  Ci  favour,  and  nnder 
■o^  judgment  D  obtained  posaeiaon  of  the  logi  in 
■nit.  Tlui  jodgment  was  on  appeal  revereed.  S 
then  bronght  a  mit  in  the  natnre  of  an  action  of 
trover  againet  C  uid  D  fur  tbe  logs  and  damaget. 
The  Col^  withnnt  entering  into  the  nierita,  diimisaed 
the  mit  on  the  ground  that  it  wai  not  maintainable. 
aa  the  same  relief  wonid  have  been  obttuned  nnder 
the  provigioni  of  ».  11,  Act  XXIII  of  1B61.  Seld  by 
the  Jndieial  Committees  reveraing  snch  judgment, 
that  there  had  been  a  miscarriage,  a*  that  section  did 
not  apply,  the  suit  by  B  against  C  and  D  being  to  ra- 
cover  damages  (or  a  tort  alleged  to  have  been  commit- 
ted by  C  and  D,  and  that  the  latter  was  not  a  party 
to  the  original  suit  or  bouad  by  the  judgment  in  tliat 
•nit.    Aqa  Sybd  Asdool  Hosbani  v.  Ldiaihb 

03  Moore's  I.  A.,  09 
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-  Transflaree  of  ]udg- 
ment-dabtor— i^Bi'f  bronfiit  by  decree-holder  to 
qoaiHo*  alituatio»  by  judgauat-deblor. — Htld  that 
a.  U,  Act  XXIU  of  1S61,  does  not  apply  to  suite 
brought  Inr  a  decree-holder  to  queflti<m  an  alienation 
made  by  the  judgment-debtor,  iaasmnch  srtiie  traus- 
faree  waa  not  a  party  to  the  former  suit,  and  mly 
questions  between  the  partie*  to  the  tnit  mast  of  ae- 
cesBty  be  determined  in  the  execution  department. 
SimrasooKx  ti,  Umub  Att.t  khav 

[S  Agra.  Ft  II,  180 


Cinil  Procadmrt  Code,  *».  301,  209—Stprttntativt. 
—In  a  former  suit  for  posaesaion  of  immoveable  pro- 
perty againit  J  and  her  &ther,  and  subaequently 
revived  against  J  as  the  repreaeofative  of  her  Ikthor, 
pnsseasion  and  mesne  profits  were  decreed  against  J  in 
her  repreeentaUve  capacity,  while  ai  against  her  in 
her  individnal  capacity  the  suit  was  dinniBsed.  The 
decree-holder,  after  obtaining  pussession,  attached 
and  "o'd,  in  satisfaction  of  his  decree  for  mesne  pro- 
fitai  iTs  private  property,  notwithctanding  her  objec- 
tioBs,  and  himself  beeaaie  the  purchaser,  but  never 
obtained  poMMaiou.    This  wl^  ordered  on  tiw  Sth 


Civil.  PHOCiajDEB  CODE.  ACT  Xltf 
OP  U8a  (ACT  X  OP  ie77)-«>,H«»A 
a.  PAETIKS  TO  8CIT-c<.i.tti««A 
October  18M,  was  confirmed  by  the  Jndge  on  151b 
March  1864.  The  present  auit  was  brought  by  J  for 
oonflrmation  of  htr  pane«ion  of  her  privato  property 
by  oincellfttion  of  the  eieention  sale.  Held  (Hio- 
FBiBBOir  and  Glovbb,  JJ.,  dissenting)  that  snch  suit 
was  maintainable,  and  that  J  in  heruuGvidual  capa- 
city was  not  a  party  to  the  suit  in  which  eiecntinn 
ivued  within  the  mtwning  of  «.  11  of  Act  XXIII 

of  1861.     WAam>  At!  r.  JUMAYU 

£8  a  L.  B.,  P.  B,  75 
11W.B,P.B,1 

Foom  Baanx  «.  iKDuamr  Eoobb 

In  the  same  case  on  appeal  the  decrse  ol  the  Higfa 
Court  was  aSriaed  undi^  the  oircumstancea  of  the 
caH,  but  held  (contrary  tn  the  oinnion  of  the  majority 
of  the  Full  Bench),— Where  a  decree  against  a 
person  in  a  representative  capacity  has  hecsi  properiy 
passed,^  and  procee^gs  have  been  taken  undo-  it 
to  obtain  eieention  against  the  party  in  his  repr«sBn- 
tative  character,  he  is  a  party  to  the  suit  with  respect 
to  any  question  which  may  arise  between  him  and 
the  other  parties  relating  to  the  execution  of  the 
docroo  withui  the  meaning  of  Act  XXIII  of  1861, 
s.  11.    Chowbhi  WiHiD  Am  o.  Jdkakb 

[U  B,  I,.  B..  P.  C,  140 :  18  W.  B..  186 
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BepvessntatiTe— .^c 

#i^aB8  Iff  nrtion-ptiroitater.—Tbe  expression  "re- 
presentative of  a  party  "  in  the  last  paragiaph  of  s.  844k 
Civil  Fmctdura  Code,  djes  not  meau  the  representativs 
of  a  party  to  the  eieontion  prooeedic^s,  bnt  it  means 
the  representative  of  a  party  to  the  snit.  An  appli- 
cation by  the  assignee  of  an  auction.pnrchaeeT  to  bs 
placed  on  the  record  cannot  bo  dealt  with  andw 
s.  S44,  Civil  Fraoedui«  Cuds,  and  no  appeal  or  second 
appeal  lies  from  an  order  refusing  ineh  application.. 
8»»irATfl  Qfioai  c.  Boiu  StXA  SaenK 

[S  G.  W.  IT.,  97ft 
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-  Assignee  of 


Indirtct  aiiigantent. — A,  a  decree-holder,  applied 
ha  execution  of  hisf  decree,  but  was  oppnaed  by  B, 
the  jn%ment-debtor,  on  the  ground  that  A  had' sold 
hii  decree  to  a  thhd  party,  from  whom  it  had  passed 
to  B'l  son.  Bild  that  ^is  was  a  question  arising 
between  the  parties  to  the  suit  in  which  the  decree 
was  passed,  and  relating  to  the  execution  of  tiM 
decree,  and  might  be  deUrmined  by  the  Conrt  ku- 
cuttng  the  decree,  nnder  s.  II,  Act  XXIII  of  1861. 

BUtDHAR  BAEHIT  0.  PAHCBAHAN  CHDOXBBBrTTT 

[1  B.  L.  B.,  B.  IT.,  e :  10  W.  &.  144 

188.  ■ Stparatt  *mit~ 

^ualioitifor  Court  Ameutiug  dteret. — Three  out  of 
SIX  deeree-holden  sold  their  share  in  the  decive  to  Ai 
who  tbsreafter  made  an  applioation  to  the  Court 
under  s.  SS2  of  the  Code  of  Civil  Proeednrc  Tlit. 
application  was  dlsmiswd  am  the  pmnd-  that  A'* 
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CIVIL  FBOOEDUBa  CODB,  A<7E  XIV 
OF  188S  (ACT  Z  Of  1877)-o<Hi<tiM«l. 

2.  PAETIBS  TO  SUIT— <»iUi»nn<i. 
porchue  wm  msd«  benami  tor  Kme  of  the  ju%ment- 
debtor*.  In  a  anbaeqaent  loit  brongbt  by  A  and  the 
periDna  who  vere  uud  to  be  the  real  ptuchuen,  it 
WSJ  contended  that  a  separate  init  was  barred  under 
the  proviiiDiu  of  u.  2M,  cl.  (e),  of  the  Code  of  Civil 
Profednre,  Maid  that  A  was  not  a  party  to  the 
■nil  in  which  the  decree  was  paaied,  nor  the  re- 
preaentatiTe  of  any  nch  party,  and  that  the  nut  was 
not  barred.  Hau)dbaz  fisASA  v.  HAAOOoann) 
Djls  EosiiKig  .         ,        I,  Ik  Bi  IS  Cal&,  lOB 

IBS.    Suit  for  df 

elaratia*  that  Ikt  dtfindanl  it  a  owrs  beitamidar 
for  flaiittijf. — A  loit  bronght  by  .1  to  obtwu  a 
declwvtion  tliat  a  decree  orisiaally  obtuned  by  B 
aminit  C  and  anotha  which  had  been  purchased  in 
the  Dame  of  D  had  really  been-  purchased  by  the 

Elaintifl  for  his  own  benefit  was  held  not  to  be  barred 
y  s.  S44,  cL  (c),  of  the  CSvil  Procedure  Code,  as  the 
qnwUini  raised  was  not  one  arising  between  the  parties 
to  the  suit  in  which  the  decree  was  passed,  or  their 
representatiTGi,  but  one  tliat  arose  between  two 
putiei,  each  of  whom  claimed  to  be  the  repraseota- 
tive  of  one  of  the  parties  to  the  mit,  etc.,  B,  the 
party  in  whcse  favour  the  decree  was  passed,  Qodb 
MOBUH  QOOU  fU  ]>UIOBAIB  Eabkoeak 

[L  Ii.  B.,  as  Calo.,  49 
a  a  V.  TS.,  76 
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Applieat ion 

for  actndion  hp  tatt_fleiiU  ioldar  of  deerea — Ap- 
ptieafioK  dtttntttad — Smf  for  dojlaraiion  of  op- 
plieanft  right  to  exeeiUt  the  deerea — Civil  Proce- 
dmrt  Code,  t.  2$a.—S«ld  tb»t  where  an  application 
nnder  ■.  28S  of  the  Code  of  Civil  Frocednre  by  a 
person  lU^ning  himself  to  he  braiefidally  entitled 
under  a  decree  to  execute  such  decree  baa  been 
rejected,  it  Is  still  competent  to  the  applicant  (no 
ajppeaJ  lyhi^  from  tlie  ordts  under  i.  282  rejectuig 
hii  applicatio'i)  to  bring  a  sepante  suit  for  a  declara- 
tion that  he  is  the  poaof  e^titied  to  execute  the 
decree.  Bam  Bakih  v.  Fanna  LtU,  I.  L.  S.,  7 
All.,  4B7,  and  Salodhar  a\aha  v.  Saroffohiad 
Dm  Koibarto,  L  L.  R.,  12  Cain.,  lOB,  refaied  to. 
SatOKU  Sbsh  «.  Ajm>ri>-Dnr  Ehax 

[L  L  B.,  90  All..  680 


applied  for  execution  j  his  fippltcation  was  ^smissed, 
and  he  was  never  bnmght.on  to  the  record  as  decree- 
holder.  Henowsnedfor  ihe  cancellation  of  Uie  order 
refnsing  exeeulion  and  for  a  declaratiun  of  his  ritrht 
to  execution.  Said  that  the  snit  was  not  precluded 
by  CivU  Proeednre  Code,  s.  8M.  Bxiun  «.  Huffh, 
IfAiu  X  Ih  B.,  14  KmL.  478 

-  Quuti»luralat~ 


Hindat,  Boed  than  to  '. 

docres.    The  n^jD'escntativca  of  one  of  ttu  defendant* 

onlj  sppMlod,  and  the  diccree  ww  MMiwdM  ragirdsd 


CIVIL  FBOCBDTTBB  COBS.  ACT  XIV- 
07  1888  (ACT  X  OF  1877}-eiM(iM«<i. 
:.  FABTIBS  TO  SUIT— coitttnvsrf. 
them.    The    decree    was  exeeated   as   against   tbe- 

other  defendants  by  the  attachment  and  sale  of  Uieir  • 
■hares  of  the  laua,  and  the  plaintiff  became  the 
purchaser.  The  sucoessfnl  appellanta  obstoucted  her 
in  her  attemph  to  obtain  possesuon,  and  <ia  now  sned 
them  for  partition  of  the  three-qoarters  riiare  par- 
chased  by  her.  Maid  that  the  suit  was  not  pre- 
dndad  by  CivU  Procednre  Code,  s.  2M.  Hi.-. 
OUnTTHU  V.  Batasixuted 

[I.  I..  B,  IB  Mad.,  aae 


187.  ■ 


"Judgm 


dsitor"— Quoriio*  of  rigki  to  pottenion — Cioii 
Froetdare  Coda  flSaSJ,  u.  833  and  886.~X't 
predecessor  in  interest  had  a  nwrtgage  on  cortun  land 
and  was  made  a  party  to  a  partition-snit,  in  which  a 
■bare  in  th«  land  was  allotted  to  a  member  of  tlia 
family,  subject  to  a  propcstionale  ahare  of  T's. 
mortgage  and  also  subject  to  a  proportionate  share 
of  a  oertiun  decree  debt.  The  Qien  pla^tifl  got  his 
share  of  the  property  made  over  to  him.  After  Uie 
data  of  the  decree,  i.a.,  the  deeree  is  the  partiiloD  snit, 
T  pnrchwed  the  equity  of  redemptiaii  in  the  Miort-  - 
gaged  property  from  certain  members  of  the  family. 
In  a  ■ubsegncnt  eieentim  of  the  partitioD  decree, 
part  of  t^e  laud  was  sold  for  money  due  ss  cost*  and 
mesne  proBti  by  I"s  vendors  of  the  equity  of  ledemp- 
tbn,  and  T  was  ejected.  T  objected  under  s.  SS8  of 
the  Code,  but  the  Court  refused  to  order  redelivery. 
In  a  snit  brought  by  I!  for  possession, — Meld  that  T 
ma  Hot  a  juiQ^ent-debtor  within  Uie  meaning  of 
ss.  24A,  S33,  and  335,  Civil  Procedure  Code,  and  that 
the  sntt  was  not  barred  by  the  pnvisions  of  s.  SM. 
yagammihu  v.  BavarimiUhm,  I.  X.  S.,JS  Mad.,  HHS, 
followed.  Vabubsta  Vpastata  t.  Tutaxaja 
TntEAuaa  I.  Ih  K,  10  Mad^.  881 

See    ViBHITDAPBITA      THmTSAaAKI     «,    TmiA- 

iTDiHi  THmHAuia 

[L  L.  B^  8S  Kad„  ISl 


laa Blval  dttsrea-boldera 

—Bight  of  aeiion  -Ael  VIII  of  X8B9,  i.  270.— A. 
nsnUr  snit  will  lie  at  the  instance  of  one  decrer- 
bolder  against  another  for  a  refund  of  money  that  baa 
been  cnoneonily  paid  away  to  the  latter  contrary  to 
the  provision*'  of  s.  270  of  Act  Till  of  1859. 
QOOAKAlt  V.  Kabtioe  Chtthiiib  Sihob 

[BL  L.  B,  Sup,  VoL,IOaS:e  W,  B,  SXfi 
See  Goxtxn  DAM  a. 


180.- 


diatrlbnUoa 

detained  »  Court,  pending  application  of  Bigh 
Conrt — Application  r^eetad-^Intemt  on  nun 
detained  claimed  in  exeealion — Prooednrr. — In 
execntion  of  a  decree  by  B  S,  another  creditor  claimed 
a  rateable  share  of  the  proceeds  realtied.  HIi  claim 
was  rejected.  Pendini;  an  apfdieation  to  tlw  High ' 
Court  under  s,  OBi  of  the  Code  of  Gvil  Proeedure 
to  Mt  aside  tbii  cader.  the  share  ehiined'  bj  8 


lizcdbyGoOt^Ic 


(  ia«   ) 


DIQSST  OF  CASES. 


tJITIL  PBOOHDTraB  CODB.  ACT  XIV 
OF  1883  (ACT  X  OS  18,11)— cotUitttd. 
2.  PAET1E8  TO  SClt—eimlii^Md. 
WM  detained  in  Court  at  hi*  requeit.  The  High 
Cooii  rejected  the  •pplication  of  S,  uid  S  tu«k 
out  execDtioii  for  the  onati  incurred  therein  uid  for 
intereat  on  the  Bum  detuned  iu  Court  at  the  requ«<t 
of  8.  Held  th»t  the  iuterett  oould  not  be  awarded  to 
S  in  eiecuKoii  of  the  decree  for  coati,  8  ud  £  Mug 
rival  credltcn  and  5  not  being  a  party  to  the  enit.' 
Stmtvi  v.  Bakaumi      ,     I,  L,  B.,  8  Had.,  404 

wa 


jn^mentrdebtor,  alleging  that  his  right 
pane;  tenant  of  certain  laud  had  been  lold  in  execatiua 
of  the  decree,  nied  the  decree-holder  and  the  anctiou- 
imrchaacr  to  *et  uide  the  lale  ai  illenl  under  g.  9  of 
the  Iforth-Weataii  Prorincei  Bent  Act  The  Court 
of  Ant  inatoDce  decreed  the  claim,  and  ordered  the 
defendant  decree-holder  to  refund  the  purchaae- 
money.  Meld  that,  aa  between  the  defendant  de- 
cree-holder and  the  plaintifF,  the  qncation  at  iaaue 
wal  one  ariiing  between  the  partiei  to  the  suit  in 
nhich  the  decree  was  pawed  and  relating  to  the 
eiecntian,  diicharge,  or  ulditaction  of  the  decree, 
Uld  wa«,  therefore,  undo'  i.  £44  of  the  Civil 
Procedure  Qaie,  to  be  determined  by  the  Court 
eiecnting  the  decree^  and  not  by  aeparate  auit. 
JatikiBii^h  t.  Ablakh  Siugh,  I.  L.  S.,  6  All.,  898, 
followed.  Stld  alio  that,  apart  from  thii  otindder- 
a^on,  it  *aa  beyond  the  lower  Conrt'a  power*  to  make 
«n  order  directing  the  decree-kjder  to  r^nd  the 
IiurchaM-moDey,  that  being  a  matter  betire«k  two  ai> 
defendant*  wliich  wai  not  railed  and  eonld  not  be 
decided  in  the  prcMnt  euit.  Bi.H  Gopxl  r.  Ehuu 
BiM      .        .        .        .     L  I..  0, 0  AUL.  448 

18L Clalnuint     to      &t- 

taohed  property— Aiif  to  tet  atida  tale  in 
txtcmtiott. — A     decree-holder    took    out    execution 

r'nit  A  and  B.  When  B'i  property  was  attached, 
widow,  C,  came  forward  and  laid  claim  to  it 
on  the  part  of  hm'  minor  son,  nixing  that,  a*  S  waa 
not  liable  tinder  the  decree,  hia  property  otnJd  not  be 
•old.  The  objection  wae  dioJIowed  and  the  property 
wa*  Mid.  mid  that  i.  11,  Act  XIIH  of  1B61, 
Ad  not  prevent  C  trom  taing  to  let  atide  that 
nie  and  reoovcr  JB*!  property  on  the  ground  that 
B  waa  not  liable  undv  the  decree.  Isuir  Cbdudkb 
Dabb  v.  Chussbo  Bolobm    .        .    7  W.  R,  861 

192. AttMhlng  ondltora 

— Stit/or  Ttfaitd  (tfpioiteg  vron^ls  paid  to  iim.^ 
A  (nit  will  lie  by  a  prior  attaching  creditor  to  eompel 
■  decree-holder,  whoie  attachment  ia  cnbaeqnent  in 
4».t6,  to  refund  money  obtained  by  him  under  an 
order  of  the  Jn^e  of  a  raboidinate  Court,  in 
eontrkrention  of  the  provuioni  of  i.  270,  Code  of 
(Svil  Frooednre  i  bnt  it  mnft  be  a  rait  to  tet  aaide  the 
Jadge"!  order.  WooKA  Motxb  Bdxvokta  v.  Bax 
BcrxasB  CsBtUHsu    .  .    18  W.  B.,  U 

18S. P»r^   yrroagly  t^ 

pearlng  on  xuooid^Sttit  for  'Moaey  paid  i* 
ettetUion  iff  d»ertt — Parti*t  apptaring  o»  ifeorw 
Mrf  pariiM  ta   iul.~B  lued  E  for  powMiion  <4 


CIVIL  FBOCEDDBB  CODS,  ACT  XXV 
O-f  1833  (ACT  X  or  la^lt-amti-mtd. 
a.  PAETIE3  TO  RVrr-eimtiamed. 
land,  and  J 

property,  aalted  leai . 

bnt  hii  application  waa  rvfaaed.  The  mit  waa- 
dinriiaaed,  and  3  appealed,  naming  J  aa  a  reapondent, 
and  a  notice  in  the  uiual  form  waa  lerved  on  N.- 
He,  however,  did  not  appear,  and  the  decree  of 
the  firat  Court  bring  reverwd,  a  decree  in  which 
S  waa  included,  wai  given  for  poiMarion.  S 
■nbieqnently  brought  a  aoit  to  have  bii  title  t<y 
the  property  declwed  making  S  a  defaidant,  and 
obtained  a  decree  declaring  hii  title.  Feo^g  fi'a 
anit,  5  took  proceedinga  in  execution  of  the  decree  to 
recover  a  ium  awarded  her  either  ai  coati  m  meine 
pruflta,  whereupon  S,  to  prevent  a  aale  of  the' 
proptrtv,  depoaited  the  amount  in  Court,  and  S 
receiTed  it  on  account  of  her  decree.  Ill  a  luit 
bronght  by  B  ag^nat  S  to  recover  the  amount  n 
paid, — Setd  the  plaintiff  wa*  entitled  to  recover.- 
The  judgment  in  tlie  flrat  snit  having  been  set  aaide 
by  the  proceeding!  in  the  aecond  suit,  there  wa» 
no  bar  to  the  luit  by  reaaon  of  the  money  having 
been  paid  iu  execution  ot  the  proceit  of  the  Conrt, 
S  wai  not  a  party  to  the  fint  lidt  n  ai  to  make  the 
qneition  one  between  the  partiea,  and  relating  to- 
the  execution  of  the  decree.  Shbhoedmaki  Dbbi  r. 
SunAKUf  Haidka     .        .    18  B,  L,  B..  Ap,  IT 

164.- 


Parlf  alUgei  to 

Kavt  bttM  ttro»gly  nfiitilnitd  ja  ixte%lum-proeted- 
ingi — Ettopptl.—A,  ciecntrii  to  the  eatate  of  her 
huBband,  executed  a  mortgage-bond,  partly  for  nvanj 
due  on  bonda  executed  by  her  buaband  in  hii  life- 
time and  partly  for  payment  of  ODvemmciit 
revalue  due  from  the  catate.  She  then  a^pted  a 
•on,  it,  under  authority  granted  by  the  will  of  her 
huiband.  After  the  adoption,  a  luit  waa  brought 
on  the  mortgage-bond  againit  A,  and  a  decree 
wBi  paned  tn  ternu  ot  a  compromiie  for  payment 
by  Inatalmsnti,  the  mortigaged  property  remain- 
ing hypothecated  aa  before.  D^ult  wai  made 
in  payment  of  the  ioatalmenta,  and  the  decree- 
holder  applied  for  execution  of  the  deciee  troa 
time  to  tinie  and  obtwned  partial  aatii&ctkm. 
In  the  meantime,  the  Court  of  Wardi  took  the 
management  of  the  eatate  frora  A,  and  in  the  eoune 
of  executiou-pioceedingi  the  ori^nal  decree-holder 
died,  and  on  an  application  for  execution  in  Auguat 
1886,  A,  then  a  minor,  wai  rabaUtuted  aa  dacree- 
holder,  and  B  wai  lubititnted  aa  judgmeait-debtor 
in  the  place  of  A.  The  pTeaent  i^plicatioa  for 
execution  waa  made  in  July  1693,  the  hodiit  If 
being  repreioited  by  a  ral>manager  under  tb« 
Court  of  Warda.  It  wai  dedded  agalmt  If,  and 
N  then  aiwealed.  An  objectioD  waa  raiwd  tfaatr 
aiauming  the  liability  of  the  eatate  of  B,  mush 
liability  could  not  be  enforced  in  execution  of 
thii  decree,  ai  the  order  for  aubititntion  wa* 
nnauthoriied  by  law  and  a  mere  nullity,  and  B 
being  neitber  a  party,  nor  repreaentative  of  a  party, 
to  the  luit,  the  preimt  appMl  would  not  lie  nndtr 
i.  EM  of  the  Civil  Fnjcedure  Code.  Seld  that 
tha  Court  had  power  to  ndu  a  MbaHtotiati  of 


lizcdbyGoOt^Ic 


(    12M    > 


DiaSST  OP  C18U. 


(    19G0    ) 


CIVIL  PBOCEDTIBB  CODB,  ACT  XTV 

or  laes  (act  x  ot  ian)—eo»iinMd. 

a.  PABTIES  TO  suit— conlimied. 
tU*  kind,  mi  that  S  hsd  Tiem  rigbtl;  lafartitiited. 
Bari  Sarait  Moilra  t.  BhabiMtieaTi  Debt,  I.  X. 
£.,  16  Caie.,40'  L.  S.,  IB  I.  A.,  19B,  rrferred  to. 
Stld,  also,  th»t  S  wu  precluded  b;  tli«  yreyirras 
proc^tUngi  fmin  qDeationiog  the  crder  of  labsti- 
tutioD.  jr«V(i;  Perikad  Diekii  *.  Ctt:!'.]  £a«< 
Lakiri,  I.  L.  S.,  B  Cole,  5t  .■  £.  «.,  8  I.  A.,  12S, 
ud  JIoM  Jtirpof  T,  Sup  f  Mrt,  I.  L.  S.,  6  All., 
269 1  X,.  B.,  li  I.  A.,  87,  letemi  to.  DharonidkMr 
Stm  J.  Ajra  Sa»i,  I.  L.  S.,  4  Cain.,  3S0  :  I.L.  S., 
6  Cate.,  Se,  dutingniihed.  ^oebhdka  If ATH  Pasau 
r.  BacTMirsRi.  Nuiiv  Boy 

[L  IJ.  B.,  SS  Oslo.,  BT4 


106. 


Pariy    reftuing    to 

oompromise — J>eertt  o»  eomprom*** — Sxectdion 
agaiiitl  partf  to  imit,  itot  porfjr  to  eo»promi$a — 
Snitlanca  to  extcttion — Fncgdun, — In  &  mit  for 
putition  a  eampromlie  tm  antfrad  iato  b;  all  the 
putUi  except  S,  ttnd  a  decree  obtained  on  the  ternu 
thereof.  In  eseenHon  S  wm  diipcveaed  and 
preeented  a  petition  to  the  Court,  objectinK  that 
the  decree  wat  not  binding  on  her.  The  petitian  m* 
rejected.  SeU  that  the  objectim  luwd  by  S  ought 
to  have  beem  inveaHgated  nudar  a.  2M  of  the  Code  of 
CiTil  Pfoeedort^  and  that  5  ma  utttled  to  appeal 
againit  Htu  order  rajecting  the  petition.    Saxkaka- 

TAIVTAJOUIi  «.  EnCABASAKTA 

[L  L  B.,  a  Had.,  478 

196. Pl«intUr    anlng     In 

ft  oharkoiKT  aeparate  trom  that  In  wMob 
deorea  vraa  patMcd  againat  him — BtpanUe 
t%it  not  barred. — A  jndgmeat-debtoF,  upon  the 
attaehmait  of  certain  land  in  execotion  of  decrni 
paMed  agvnat  him  penonally  b;  the  Berenne  Conrt, 
matitnted  a  mit  tot  a  decluatioD  and  eabtblighmeat 


from  that  in  which  the  decreet  were  paawd  againtt 
him  b;  Qie  Berenue  Court,  hii  rait  wai  not  barred 
by  the  proviiiaiia  of  «.  2U  of  the  Civil  Fiocednre 
Code.  Madho  Frakatk  Binck  T.  Murli  ManoAar, 
I.  L.  S.,  6  AlU  406,  and  Bhankar  Dial  i.  Amir 
Baidar,  I.  L.  B.,  2  All.,  763,  refnred  to.  Natb 
IfAii  Dab  e.  Tajajoccl  HusaAin 

[L  I..  B^  7  AU.,  86 


WT.  - 


Anetioa-pnrohaMr 

■t  aalB  In  «zafrntlon~&id  to  rtorer  purekait 
monoy  o*  nterial  of  dtcrm  %ader  wkiok  taU  in 
ttiemtio*  loot  plant— Btparate  nti— Party  to 
jirmMailt  i^(  «■  amnrfioa.— 6  InititDted  a  rait  ag^(t 
B,  C,  and  P,  which  waa  diamined  with  corts,  bnt  an 
appeal  w»i  preferred.  Pending  the  appMl,  however, 
C  took  oot  execntlcm  of  the  decree  for  ooita,  and 
bronght  to  mIs  a  honie  belonging  to  0,  of  which  S 
became  the  porchaier,  paid  the  pnrcliaec-QioQey  and 
gpt  poaeeidoB.     Snbacquoitly  the  dadiiiw  diunimig 


Crra.  PBOCSDDBB  CODE.  ACT  XTT 
or  1883  (ACT  X  or  1877>-ao«ttMie<(. 
2.FABTIES  TO  BUIT— coiriiiiMd. 
the  rait  wai  revened  on  appeal,  and  the  defendanta 
In  that  rait  were  ordered  to  pay  a  certain  anio  to  & 
with  eoiti.  S  then  applied  for  restitution  of  hcc 
bonae  wbieh  had  been  sold  under  tlie  decree  revcned, 
and  eTentoally  obtained  an  unconditional  order  for 
pcaeeeiian,  S  being  left  to  any  remedy  open  to  him 
in  reapect  of  the  parchaae-money,  O  having 
obtained  poMsarion  of  the  houae,  B  brought  a  suit 
against  her  to  recover  the  pnrchaae-money.  Seld 
that,  notwithftasi^Dg  ■;  SH  of  the  Civil  Procedure 
Cod^  he  wai  entitled  in  this  enit  to  recover  tbs 
pnrchaee-money,  as  money  received  to  hii  na^  the 
contideiation  for  it  having  fuled.  H  wa>  not,  is  hia 
character  ai  an  aaction-pnrchaaer,  a  party  to  the 
execution  proeeedlogi,  and  for  the  porpoie  of  the 
rait  waa  to  be  treated  ai  a  third  pnaon.  HlEA  Ll£ 
CBATTum  •.  OoVBHOim  Dkbi 

[I.  Zi.  K,  18  Calo;,  886 

188.  


anigiut  of-  dacret. — In  a  «nit  for  lale  upon  a  mort- 
gage the  piaintjtt,  having  obtuned  a  decree,  aangned 
the  nme,  and  the  aangnee  bronght  the  prtipoty  de- 
creed to  be  lold  to  Mkle  and  pnrchaaed  it  hunielf 
and  obtained  poaKuian.  A  urafmctuary  mortgagee 
of  the  property  who  had  been  a  party  to  the  suit,  and 
in  ffhoae  favour  the  decree  waa,  in  go  far  that  it 
declared  hia  right  to  contlnae  in  poneaeiun,  applied 
to  be  reetored  to  ponenion,  and  obtained  an  order 
in  hia  favour.  Thereupon  the  aniguee,  auction' 
pnrchaaer,  applied  in  reviaion  to  have  the  order 
reatoring  the  umfrnetoary  mortgagee  to  poa>eidoD 
•et  atide.  Stld  that  the  auctioD-purctuuer,  though 
be  happened  alio  to  be  the  aiaignee  of  the  decree, 
waa  not  a  repreaentative  of  a  party  to  tlie  anit  within 
the  meaning  of  ■.  244    Sabhajit  d.  Sei  Gdfal 

[L  Ifa  BL,  17  AIL,  S28 

188. PurchOMr  at  aoetfon 

■Ala. — Where  a  decree-holder,  who  had  obtained  a 
decree  and  order  under  ai,  88,  89  of  the  Transfer 
of  Property  Act  over  certain  property,  proceeded 
to  attach  it  in  execution  of  hii  decree, — Beld  that  a 
third  party  who  had  bonght  the  rights  and  interests 
of  the  judgment-debtors  at  an  anction-ialo  held  in 
conseqnence  of  a  money-decree  was  not  a  legal 
repr«ientative  of  tbe  judgment-debtors  so  as  to 
entitle  him  to  be  heard  under  s.  ZU  of  the  Code 
of  Civil  Procedure  at  the  execution  proceedings. 
aabkajil  V.  Sri  Oopal,  I.  L.  £.,  17  AIL,  SS2, 
followed.  Frotomo  EwnOT  Sattyi'l  v.  Kali  JDat 
aamyal,  I.  L.  B.,  IS  Calc,  6S3,  distinguished 
Uababu  PftABAS  V.  Pastas  Chabd 

[L  L..  B.,  aa  AIL,  4B0 

900.  '■ Deertt—Ihiud 

— Qnttlion  rtlaiii^  to  tke  axttution  oftht  daertt 
bitiBttn  parliei  to  tk«  tuit — A»Btio»-ptirek»itr  a 
tkird  party. — An  application  was  made  by  th*  jndg> 
DMDt-debtor  against  the  decree-holder  and  tbe  anctlon- 
pnrcbaaer,  who  was  a  third  party,  to  have  a  sale  set 
aiida  oa  the  ground  of   insgnlarity  in   pubUsbing 


lizcdbyGoOt^Ic 


{    1251    J  DIGEST 

CIVIL  FBOCXDUBB  CODE,  ACT!  XIV 
OF  188S  (ACT  X  OF  iaTI)-eonti»*td. 

2.  PABTIES  TO  SUIT— oowtiimti. 
or  Gouducting  the  sale,  u  alio  on  the  gronad  of 
tniiid.  The  Coort  of  first  iiutuice  rejected  the 
application,  and  refnud  to  set  wide  the  Mle.  Oa 
appeal  to  the  Suboidinate  Judge,  he  rOTened  the 
decision  of  the  flrat  Court.  On  a  second  appeal  to 
the  High  Court  by  the  auction'pQTchsMr  an  objection 
was  taken  that  no  second  appeal  la;  at  his  instance. 
Still  that,  inasmuch  aa  the  appli^tion  wm  under 
a.  £44  of  the  Civil  Procedure  Code,  a  f  eoond  appeal 
would  lie.  The  queation  of  a  right  to  •  aeetukd 
appeal  doe*  not  turn  npon  who  may  happen  to  be  the 
appelant,  hot  upon  whethcf  or  not  the  case  is  one 
within  i.  SU  of  the  Code.  Hikl  Lu  Ghoib  v. 
Chtodu  Easio  Qsosb  .  L  Ii.Bq  Sa  Calo.,  1180 
[8  C.  W.  ir.,  408 
Sm  Bhubqx  Uohvk  Pa£  «.  ITAmu  Lu.  Dvr 

CLun^aa  Ckio,  sm 

8  C.  V.  IT.,  888 

and  Hon  Lal  CHAxxAstmr  v.  BtrssR  Csaimn* 
BuKiai  .  I.  Ik  Bt  2S  Calo^  S2S  note 

[8  c.  w.  K,  see 


SOL- 


-  Application  to 
t  grotmd  of  Jhiid.— Where  a 
"■■  ""   '""'     "'  eiecution  Mle 


judgment-debtor  appliea  to  have 
set  aside  and  alleges  circunubuicei  which,  tf  found 
ki  his  favonr,  would  amoant  to  frand  on  the  part 
of  the  deeree-holdeF  or  anction-piircbascT,  the  appli- 
caticm  comM  under  i.  244,  Civil  Procedure  Code, 
although  the  question  i«  one  between  the  judgment- 
debtor  and  the  ancttoa-parchaser,  who  was  not  the 
decree-holder.  FroienHO  Kwitar  Sa»yal  t.  £aK 
Dot  Sanyal,  I.  L.  S.,  19  Cote.,  683,  referred  to. 
Knui  Ceaxd  Kauji  c.  Dzhomath  Kjjiji 

[Saw.  TS..  091 

Bwon  EUT  Bamto  v.  Eobsavi  TlDDnr  Axtata 

[4  C  W.  XT.,  688 

90S.  — ^— — ^^^—  Pnrcbaver  from  aome 


aflbotod  by  dooree— B«pre»«ii(a(tiw  c/ judgment' 
debter.^-CertaSji  peraons,  clahnbg  by  right  of 
tnheritsjice  to  C,  sned  S,  S,  A,  E,  and  otherg  for 
poesesskm  of  certain  immoveable  property,  and 
obtained  a  decree  dated  in  August  1870  for  jwasea- 
don  of  the  same.  In  the  course  of  the  litigation 
which  ended  in  that  decree,  Z  purchased  certain 
immoveable  property  from  B,  N,  A,  and  S,  Z 
Was  mbsequentlj  duposwased  of  such  property  in 
eiecntion  of  the  decree  of  Augnst  1876.  He  Uiere- 
upon  sned  the  holden  of  that  decree  for  poeseenon  of 
the  mmt,  alleging  that  his  vendors  had  inherited  the 
nine  frwn  H,  that  it  was  not  alfected  b;  that  decree, 
and  that  he  had  been  improperly  diapoeseesed  of  it  in 
eiecnUon  of  that  decree.  ShA  by  the  Court  that 
the  plaiutifl  not  being  the  repreaenb^ve  of  any  of  the 
parties  to  the  suit  in  which  that  decree  was  passed 
in  the  sense  of  *.  244  of  the  CivU  Procedore  Code, 
but  bring,  if  Iiis  allegations  were  true,  a  purchaser 
tnnn  certain  of  the  judgment-debtors  of  property  not 
allccted  by  that  decree,  the  suit  was  not  barred  by  the 
proviaions  of  that  section.    Parlob  Sii^h  v.  B»in 


P  CA8S8.  <    IZ57  ) 

GlVn.  FBOCEDUBB  CODiE^  ACT  ZIV 

GS  1883  (ACF  Z  OF  1677)— ooisttMMcl. 
2.  PABTIES  TO  SUlr-^eoWiwasd. 
SsH,  t.  L.  R.,  a  Ail,  61,  distingnijhed.  Obaerv»- 
tlons  by  StdAxt,  CJ.,  on  his  judgment  in  Agra 
Savingt  Baitt  v.  Sri  Sam  Mitter,  I.  L.  S,  1 
AlU  388,  and  on  the  judgment  of  the  Full  Baic& 
in  Partab  Siagk  v,  Bt»i  Bam  referring  to  that 
judgmoit.    Zjum  liUb  e.  Jaw&hib  Sivqe 

[LL.  B.,BA1L,M 

808.  . Farly  to  suit  In  w 

preevnlWtlT*  dutrflotor.— In  1876  a  decree  wsi 
paMed  a^ust  if  aa  repreamtative  of  L,  who  died 
pending  the  mit,  declaring  N  liable  to  the  art«ut  of 
the  amU  of  I,  which  might  have  come  to  the  hudi 
of  N.  In  1879  the  decree-holder  applied  fin  eiecn' 
tion  of  the  decree,  and,  without  proca  that  any  of  tlw 
aMets  of  ^  had  come  to  the  handi  of  If,  ohtuned  an 
order  mi  attached  lands  belon^iw  to  ^.  H  objected 
to   the   attadunent,   but   ttie   aniudf,  witbont  in- 


880  against  the  decMe. 

A  B  to  recover  the   land.    Mtld  tbal, 

ai  N  waa  a  party  to  tlie  form^  init  of  187G  mthin 

the  meaning  of  s.  344  of  the  Civil  Procedure  Code, 

1877,  the  tait  would  not  lie.    AniTimASHi  v.  KjiniKA 

[L  L.  R,  6  Xbd.,  8M 


204.- ~ — BaUofpnptrtg 

i%  txeemtion  qf  dter»»  oblaintd  iy  leeond  mortgagit 
f»r  laU  of  froptrty — Boldtr  of  prior  dtcrtm 
anforcimg  firft  mortgagt — Exee*tio»  of  d»en* — 
Fnth  nut — Moaning  of  "  rtprtimtative  "  of  j'n^- 
mtnt-dtitor.^A  deCT«e  enforcing  a  first  mortgage  of 
certun  property  not  being  satined,  the  property  waa 
told  in  execution  of  a  decree  of  a  later  date  enfordng 
a  aecond  mortgwe  of  the  property.  Per  Srvisr. 
CJn  that  the  decree  (nfarcing  the  first  mortgwe 
could  not  be  executed  against  the  property,  but  ue 
holder  of  such  decree  was  bound  to  bring  a  freah  suit 
^(ainst  the  purchaser  of  the  property  to  enforce  hia 
decree.  J'er  STRtiawr,  Bzodhuhbt,  and  TnasLia 
JJ„  that  a  fresh  suit  was  the  most  convenient  and 
expeditious  remedy.  Far  OldTod,  J.,  that  the 
pnrchaeer  not  b^g  the  "representative"  of  the 
judgDcsit-debto,  within  the  meaning  of  k  341  (e]  of 
the  Civil  Procedure  Code,  the  holder  of  such  deene 
must  bring  a  frcah  nit  to  mforceit.  JASATNABior 
e.  jAORur  .  L  Ii.  R.  5  AIL,  489 


90S.- 


tsrttt  p§»di»g  nil — Lit  ptmitmt- 


Tramtferofim 


. .  ing  tran^firte  upon  U*  tweofA — A  deiOM  of  the 
High  Court,  givinr  poesewon  of  certdu  share*  in  • 
bank  to  the  plaintilt,  Jt,  was  rerosed  on  anieal  by 
the  Privy  Counca  The  defmdant  then  ap^ied  to  tha 
Court  of  first  instance  to  order  restitution  of  tba 
sharea,  wluch  had  hem  realized  by  the  pl^ntilF.  Upon 
being  orderad  to  produce  the  shares,  B  made  an  appli- 
cation  to  the  Conrt,  profeasedly  under  a.  244  of 
the  Civil  Frootdue  Cod^  in  which  he  alleged  thaL. 
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CrVTL  PBOCEDUBE  CODE,  ACT  ZIV 
or  18SS  (ACT  X  OT  JBTn-comiimed. 
a.  PARTIES  TO  SUIT— cMUi'Mnd. 
Muding  the  appeal  to  the  Privy  Comicit,  he  had  tnuM- 
(erred  the  ahkrel  to  S>  hU  couiuel  in  Uw  esse,  who  had 
hlled  to  restore  them,  uid  he  pntyed  "  thtit  the  uid 
penon  might  be  bronght  npoa  the  record,  and  th»t 
execution  for  recovery  of  the  nid  iharci  nught  be 
given  anunit  bim."  The  Court  puted  ui  order  upon 
thia  applicatioii,  calHiig  on  (?  to  ahow  c»iiH  why  he 
•hould  not  be  nlled  npoo  to  reitOTS  the  ibaree  made 
over  to  him  by  S,  uid  he  thereupon  filed  tn  tuuwer 
denying  th»t  he  vai  the  cnit«£au  of  the  sharci  and 
alleging  that  he  wu  their  pnraluMr  tor  ralne.  The 
Court  pawed  an  order  dfa-eeting  that  tf*  name  ihoold 
be  idaoed  on  the  record,  lo  that  the  decree  might  be 
executed  against  him.  Beld  that  the  qneition  being 
one  between  two  jnr^ment-debtora  inter  n,  and  not 
between  the  parties  arrayed  ag^st  each  other  as 
decree-holders  of  the  one  part  and  Jndgment-debtorv 
or  thrir  repTeseatatSves  on  the  other,  the  provinooi  of 
a.  SM  of  the  (Mvil  Procedure  Code  wero  not  appllc 
able  to  the  case ;  that  O  could  not  be  regarded  as 
a  "  representative  "  ot  S  within  the  meaning  of  that 
section.    Batkos  o.  Vvbkkwk  Bwi 

[I.  Zh  B.,  7  All.,  eei 

S06. Beerea  onboiKl 

agaitut  rtpnMntatirti  nf  olligtr. — Where  certain 
property  was  attached  In  ezecQtlon  of  a  decree  paned 
npon  a  bond  agunat  the  legal  representatives  of  the 
obligor,  and  ti^e  jadgment-debtOTs  objected  to  the 
attachtnent  on  the  ground  that  the  property  was  not 
part  of  the  obligor's  estate  and  liable  to  be  taken  in 
ezecatioa  of  the  decree  but  waa  property  which  they 
eonld  daim  m  their  own  right, — Stld  that  the  matter 
in  ^spnte  was  one  between  tiie  nrdee  to  the  suit  in 
whidi  the  deraaa  waa  pasMd  and  relating  lo  the  eze- 
cation,  dieeharge,  or  satisfaction  of  the  decree  within 
the  meaning  of  a.  244  of  the  Civil  Procednra 
Cod*,  and  was  therefore  to  be  determined  in  the  eie- 
cntion  depaitment,  and  not  by  regular  soit.  Ckotc- 
Org  Waiad  Ali  r.  J%maee,  II  B.  X.  E.,  14S, 
8ko»kar  Dial  t.  Amir  Baidar,  I.  L.  B^  3  All., 
753.  and  Nati  Mai  Dasi  v.  Tq^anml  Swtain, 
I,  L.  M..  7  All,  se,  refBR«d  to.  Fer  HuHOor, 
J- — That  the  tuDlng  pofait  upon  which  the  applica- 
tion of  the  rale  ocotaliMd  in  a.  844  of  the  Civil 
Procedon  Code  barring  adjndieatiim  in  a  regular  lait 
de^ds  is  vAether  the  jadgmmt-debtor,  m  raising 
objaetiotu  to  eieenOtn  of  decree  against  any  pro- 
peny,  pleads  what  may  analogically  be  called  a  jt 
hrlii,  or  a  right  which,  aHbough  ho  ropreeents  it, 
h«longa  to  a  title  totally  aepaiate  from  that  which  be 
pawnaHy  holds  m  sn«h  property.  Kanai  Lai  Kkau 
T.  SaAi  Bintou  Sitwat,  I.  L.  X.,  6  Ciile.,  777, 
diisaited  from.    Buc  Qiimx  e-  Hazisd  Kokb 

CL  Ii.  B.,  7  Aa,  647 

'SOT.  -— — Forty  to  i..f— 

M»prtitntattve.~-Whti«,  certain  property  having 
bMD  attached  in  execntion  of  a  decree,  the  repreaenta- 
Wve  of  tbe  judgment-debtor  objected  that  the  pro- 
perty  had  been  acquired  by  himself  and  not  Inherited 
from  the  jndgmeut-debtor,  and  waa  therefore  not 
Ikbk  in  execntion,— £eM  that  the  qa<ati»  was  one 


CIVIL  PEOCEDUBB  CODE.  ACT  XIV 
OF  188a  (ACT  X  OF  18TT>— eoatimw;. 
8.  PASTIES  TO  SVn—eootiiHKd. 
which  mtkat  be  decided  in  the  execution  department, 
under  a.  344  of  the  Civil  Procedure  Cod&  Sam 
Oitiiam  V.  Bazam  Ximr,  I.  L.  S.,  7  All.,  547. 
referred  to.    Sfta  Bak  «.  BSAawAir  Dab 

CL  L.  R..  7  All,  73» 


aoa- 


-  Official   Af 


riffMt — AUaehtMMt  of  properly — Juiigmenliiablor 
declared  OH  intolvent — Claim  bg  OJieial  Atiignee  lo 
aftaeied  property — Apptalf^om  order  diiallomit^ 
claim— Stat.  11  ^  13  Vie.,  e.  31,  u.  7,  i3—"Re- 
preeeaiaiiva  "  ofjudgneiU-Jabior. — A  decree-holder, 
having  attached  the  property  of  his  judgment- 
debtors  in  execution  of  the  decree  obtained  an  order 
for  sale  of  the  attached  property.  Prior  to  aalo,  the 
judgment-debtors  made  an  application  to  be  declu«d 
maolventa,  and  obtained  an  order  nnder  Stat.  11' 
4  12  Vic,  c.  21,  s.  7,  by  which  their  property 
was  vested  in  the  Official  Ataignee.  An  application 
was  then  made  by  the  Official  Auignce  to  the  Court  is 
which  the  execution  of  the  decree  was  poii^ng,  for 
the  release  of  the  property  from  attachment,  and  that 
tlie  property  might  tie  made  over  to  him.  The  Court 
dismissed  Uie  application.  On  appeal  the  District 
Jodgo  reversed  the  first  Courfa  order.  Seld  that 
the  matter  Hi  not  come  before  the  Court  of  fint 
instance  nnder  s.  46  of  Stat.  11  ft  12  Vic^ 
c.  !Ili  inasmuch  as  that,  section  refers  to  csaei 
where  the  insolvent's  ach^nlo  haa  been  Sled,  aod  to 
dehta  or  demanda  admitted  therein,  and,  in  the  pre- 
sent case,  no  scbednle  had  been  filed  at  the  time  of 
the  OfHcial  Asaignee'a  application ;  and  the  Court 
eoold  therefore  only  entertain  the  applicatioii  under 
the  proviaiane  of  the  Civil  Procedore  Code  relating  to 
the  execution  of  decrees.  Held  that  the  Ollicial 
Assignee  could  not  be  held  to  be  a  representative  of 
the  jud^cnt-debtora  within  the  meaning  of  s.  244 
of  the  Civil  Procedure  Code,  and  bia  appucation  was 
not  one  relating  to  the  execution,  diacharge,  or  aatil' 
faction  of  the  decree-  Bald  that  the  Court  of  first 
instance  had  only  jurisdiction  in  the  matter  under 
s.  278  of  the  Code,  and  disposed  of  it  nnder  thai 
aectian,  and  that  Qie  Diatcict  Judge  had  no  jnrisdic- 
tion  to  entertain  the  apptal.  Kaebi  Fbaus  •. 
UUJXB  J.  L.  B..  7  AIL.  TBS 

809. ■    -    ■  Sxae%lio»     qf 

dterea—"  Bapretatttativa  "  of  J¥dffmnU-dahter. — 
liie  word  "representative"  as  osed  in  cL  (c),  s,  24# 
of  the  Code  of  Civil  Procadute>  means  any  person 
who  sncceeda  to  the  right  of  any  of  the  parties  to 
the  aoit  ^tar  the  decree  is  passed.  A  Hindu  widov 
mortgaged  certun  properties,  and  afterwards  by  av 
iknunamah  made  them  over  to  S,  the  next  heir.  Tha 
ihramamah  contuned  a  condition  that  B  was  to  be 
liable  for  the  widow's  debt*.  Sabseqnently  the  mort- 
gagee brought  a  suit  agunst  the  widow  on  the  mort- 
gage and  joined  £  as  a  party  on  the  groond  that  he 
waa  in  possession  of  the  mortgaged  properties.  Tliat 
suit  resulted  in  a  money  decree  being  jiaeted  on  appeal 
by  the  High  Court  gainst  (he  widow  perstmallj, 
the  property  in  the  hands  of  B  being  held  not  to  be 
liable.  The  case  was  taken  on  appml  Co  the  Privy 
S>  2 
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CIVIL  PBOCXDUBS  CODE,  ACT  XtV 

OI'  1888  <AGT  X  OF  tBTti—eontinutd. 

2.  FABTIES  TO  SUlT—aoniitMtd. 

or  oondnctmg  tbe  nle,  u  tiao  on  the  gionnd  of 

bttii.    The   Contt   of  firet  inituice   r^ected   the 

application,  and   refnsed  to  let  wide  the  ttXe,     On 

appeal  to  the  Snbordiiiate  Judge,  he  rerened  the 

decirinn  of  the  flrat  Coort.    On  a  Becond  appe&l  to 

Die  High  Coort  by  the  anction-pnrchaaer  an  objectioii 

wai  taken  that  no  lEcond  appaJ  la;  at  hii  instance. 

Stld  that,  inasmuch  as  the  application  was  nnder 

■■  244  of  the  Civil  Procednre  Cod^  a  gecond  appeal 

wonld  lie.    The  qnestLoD  of  a  right   to  a  icoond 

appeal  does  not  tnm  npon  who  may  happen  to  be  the 

appellant,  bnt  upon  whether  or  not  the  caae  ii  one 

within  B.  844  of  the  Code.    Enu  Lu,  Obobb  v. 

CHTnrs&i  Eahto  Obobi  .  I.  Ki,  B.,  96  Calo.,  &89 

p  C.  W.  K,  408 

Bee  Bbitbox  MoHtV  Pix  t.  Naxsa  Lax  Dbf 

[I.LK.S8  0«Jo.,Sa4 

8  a  W.  IT.,  888 

and  Kon  Lu  CBAXBABDmr  c.  Ruhbtk  Chab&ba 

Baoaoi  .  Z.  L.  B.,  98  Calo.,  838  note 

[9  C,  W.  N,  886 

aoL- 


~ — —  Application  to 

*et  otidB  tale  oa  Me  grotiiid  of  /raid,— 'Where  a 
judgment-debtor  appliea  to  have  an  eiecntion  Bale 
aet  aaidfl  and  allege*  drcnmBtonceB  which,  if  fonad 
in  hii  favonr,  would  anunmt  to  fraud  on  the  part 
of  the  decree>holder  or  anction-pnrcbaier,  the  appli- 
cation comes  under  a.  S41,  Civil  Procedure  Code, 
■Ithongh  the  qneation  ia  one  between  the  judgment- 
debtor  and  the  aaction-purchajer,  who  woa  not  the 
decree-holder.  fnuaiHto  Xitmar  Sm^al  t,  Kali 
Dot  Sangal,  I.  L.  S.,  19  CaU.,  685,  lefened  to. 
Kxiui  Cbud  KAHn  r.  Dihohaih  Kaxji 

[9  O.  W.  TS.,  881 

Boicoi  Kasx  Baeuhi  v.  Hoshavi  nsnur  Auvso 

[4  a  W.  TS^  088 

1102^ FnroIiaaeT  from  some 

of  thJs  Jndffment-debtora  of  property  not 
•ifteotodbydoorBe— ^eprBMn(o(iti8o/jW^Mi«B(. 
Aehtor. — Cotain  penonB,  claiming  by  right  of 
Inheritance  to  C,  mod  it,  JIf,  A,  K,  aod  otheia  for 
poueidon  of  eerlun  Immoveable  property,  and 
obtained  a  decree  dated  in  Aagiut  1876  tor  pooea- 
aion  of  the  same.  In  the  ooune  of  the  litigation 
which  ended  in  tbat  decree,  Z  porchaaed  certain 
immoveable  property  from  B,  N,  A,  and  Z.  Z 
waB  anbieqnently  diBpaMk>aaed  of  gnch  property  in 
eiecntion  of  the  decree  of  AngUBt  1876.  He  thtre- 
npoQ  Bued  the  holderB  of  that  decree  for  posBeafiion  of 
the  same,  alleging  that  hie  vendora  had  inherited  the 
Kme  &om  D,  that  it  waa  not  aSected  b;  that  decree 
and  that  he  had  been  impropeiiy  diBpoMessed  of  it  in 
eiecntion  of  that  decreo.  Mtli  by  the  Coiut  tjiat 
tbe  pUntiff  not  being  the  repreBenlative  of  any  of  tl)e 
partiee  to  the  atilt  in  which  that  decree  wai  paased 
In  the  sense  of  b.  244  of  the  Civil  Procedure  Code, 
but  bdng.  It  hii  allcfationi  were  true,  a  porchaaCT 
from  certt^  of  the  jadgment-debtora  of  property  not  . 
affected  by  that  decree,  the  Buit  waa  not  barred  by  the 
pravwooi  of  tint  Motion.    Sartah  Singh  v.  Seni   \ 


cmx.  FBOCEDUBB  COim,  ACT  XZV 
OF  1889  (ACT  X  OF  WTI)-m>ntinmed. 

3.  PAETIE8  TO  SVn—eotiinmd. 
Sam,  I,  L,  S.,  H  All.,  61,  dlBtingniahed.  Obaervar 
tiona  by  Stcabt,  CJ.,  on  hia  jadgment  in  Agra 
SaviiV*  Sant  v.  Sri  Sam  MiHer,  I.  L.  S.,  1 
All.,  388,  and  on  tbe  judgment  of  the  Full  Bencli 
in  Pariah  Siitgh  v.  SaM  Sam  referring  to  that 
judgmsnt.    Zanzi  Lau>  v.  Jawabih  SmeH 

CCL.  B^BAlL,e4 


aOS. P«r^  to  anlt  in  re- 

prwemtatlvs  duraoter.— In  1876  a  decree  waa 
FMied  againit  S  aa  repreaoitative  of  L,  who  died 
pendmg  the  mit,  declaring  !f  liable  to  the  eitctit  of 
the  aaaeta  of  Z  which  might  have  omne  to  the  handa 
of  N.  In  1879  the  decree-holder  applied  tor  eiecn- 
tion of  the  decree,  and,  without  prootthat  auyof  tbe 
a«ett  otLimi  come  to  tbe  bandt  of  If,  obtuned  an 
ordei  and  attached  landabeloDgbig  to  If,  S  tit^eet^ 
to  tbe  attAcbment,  bnt  the  Uundf,  witbont  in- 
veatigation,  r^ected  hii  cl^in  Knd  direoted  2f  to 
bring  a  regnlar  luit.  Tbe  land  wii  lold  and 
pnichaaed  by  A  S.  if,  after  an  abortive  attempt 
to  obtain  a  review  of  the  Hannf'B  order  from  Ma 
•uccMvu-,  brought  a  rait  in  1880  ag^nrt  the  decree- 
holder  and  .^  A  to  recover  the  land.  Held  that, 
as  2f  waa  a  party  to  the  formw  auit  of  1875  within 
the  meaning  of  s.  244  c4  the  Civil  Procedure  Code, 
1877,  the  rait  wonld  not  lie.    Asditdadhi  c.  Natesha 

[L  X..  BL.  e  lUd.,  an 

904.- 


—  Sale  ofpropartjf 
meaecmtion  qf  decree oilainedli/ teeond  mortgagta 
for  tale  nf  pTop*rty~~BoldeT  of  prior  decret 
e^foning  firet  mortgage — SxecMtion  of  decree — 
iVrrt  *a>Y — JftoiMnyo^  "  repreteniativa"  nfjiufy- 
ment-dettor,—A  detree  enforcing  a  flnt  mortg^e  of 
certain  property  not  bdng  lati^ed,  the  property  wai 
•old  in  eiecutim  of  a  decree  of  a  later  date  enfm^log 
~  lecond  mortgage  of  the  property.    Per  Stdixv, 


holder  of  mob  decree  waa  boand  to  bring  a  freah  rait 
againit  the  porcbaier  of  the  property  to  enforce  hii 
decree,  far  Sfkaiset,  Bboszdsst,  and  Ttbsbus 
JJ.,  that  a  freih  stUt  waa  the  most  convenient  aad 
eipeditiooi  remedy.  Fer  Oldtod,  J.,  tbat  the 
purchaser  not  b^ig  tbe  "repreaantatire"  of  the 
jadgmcdt-debtcr,  within  the  meaning  of  b.  244  (f)  of 
the  Civil  Procedure  Code,  the  holder  of  anch  decree 
mnit  bringa  fresh  rait  to  enforce  iL  JaoaiNabaut 
c.  Jasbct  .  L  !•.  B.,  6  AIL,  4U 


90&- 


-  Tramftr  of  •«- 


fereet  pendta^  ntU—Lit  peadMu—Apptieafioit  to 
Mm  fraaf/b«e  «pi>i*  tie  reeord. — A  dea«e  of  the 
High  Court,  glvt 


g  pnsararirai  of  e«rt^  shaie*  In  » 


tra%^fir«t  «pi>i*  U*  n 
^  Court,  glvinct  pnsararira 
bt^  to  the  plaintift  S,  waa  revened  on  appotl  by 
the  Privy  Ooundl.  T^  defmdant  then  apiJted  to  tbe 
Court  of  fint  instance  to  order  rertitntiaa  of  the 
ahuei,  which  bad  been  realiiad  by  UuplaintitL  Upoi 
being  ordved  to  produce  the  sharea,  B  made  an  appli- 
cation to  tbe  Coort,  professedly  under  s.  SM  of 
the  Ciiil  Procvdnre  Code  bi  which  ho  aUeged  tbtb. 


lizcdbyGoOt^Ic 


(    USS    ) 


DIQEST  OP  CASES. 


(     1254    ) 


s; 


Cim,  PBOCBOUBE  CODS.  ACT  XIV 
OF  1889  (ACT  X  OV  ie77>-o<»fiMsrf. 
8.  ?ABT1£S  TO  SUIT— ca«f •■•»<{. 
Midinsthemppeal  to  thePriry  Coiiiici1>  lie  Iikd  tnng< 
fared  the  shftree  to  G>  hia  cooiiBel  in  the  cue,  who  tud 
f^led  to  realoce  them,  uid  be  prayed  "that  the  uid 
penoQ  might  be  brought  upon  the  record,  sod  that 
eiecntjon  for  recovery  of  toe  Mid  ■h&rcB  might  be 
>(n  Kgainit  him."  The  Coart  paned  ad  order  npon 
lie  Kpplicatbn,  calling  on  0  to  show  c»nie  why  he 
ihonld  not  be  called  upon  to  mtore  the  shares  made 
ever  to  him  by  S,  and  be  therrapon  filed  an  annrer 
denying  that  he  was  the  cnitocGsn  of  the  iharei  and 
alleging  that  he  wm  their  pnrchaMT  for  ralne.  The 
Oonrt  psraed  an  order  directtng  that  &'t  ntima  ihonld 
be  placed  on  the  record,  ao  tlut  the  decree  might  be 
executed  ag^nit  him.  Beld  that  the  qneition  b^g 
one  between  two  jadgnent-debton  inter  it,  and  not 
between  the  paitiei  arrayed  againit  each  other  aa 
decree'holden  of  the  one  part  and  Jndgment-debtors 
or  their  reprcientatiTee  on  tho  other,  the  proTinoQi  of 
a.  S44  of  the  CiTil  Procfdnre  Code  weT«  not  applic- 
able to  the  caie ;  that  (?  could  not  be  regarded  aa 
a  "  repTeaentative  "  of  £  within  the  meaning  of  that 
Motion.    Baixob  v.  Uubboobib  Bave 

[I.  L.  a.,  7  AH.  681 

906.- 


■; Deerea  im  ioitd 

agaimt  rtpniaittatiTti  nf  ohligor.~WheT9  certain 
property  wa*  attached  in  eiecanon  of  a  decree  pawed 
upon  a  bond  againat  the  legal  TepreHntatirei  of  the 
obligor,  and  Oie  jadgment-debtora  objected  (o  tho 
sttkchment  on  (he  ground  that  the  property  wai  not 
part  of  the  obligor*!  eitate  and  liable  to  be  taken  in 
wecntion  of  the  decree  bat  wa*  property  i^ich  they 
eoold  eUu  in  thdr  own  tights — Htld  that  the  matter 
in  dlapnte  waa  one  betwean  the  parUei  to  the  ndt  in 


bheparUei 

and  relathig  to  t 

of  the  decree 


eqtkiQ,  dkcharge,  or  ntiafaction  of  the  decree  within 
the  meaning  of  ■.  2M  of  the  Civil  Procodnrv 
0)de,  and  wa»  therefore  to  be  determined  in  tiie  eie- 
cation  departmoit,  and  not  by  regnlar  niit.  Cltoie- 
drg  Waktd  Alt  v.  Jmmtaii,  11  B.  X.  S.,  X49, 
Bhamkar  Dial  r.  Amir  Baidar,  I.  L.  S„  3  All., 
763,  and  Sath  Mat  Da*»  v.  Tajammml  Staiit, 
I.  L.  M.,  7  All;  se,  referred  to.  Ptr  HiaiiooD, 
J. — That  the  tnrolng  pdnt  npon  which  tho  applica- 
tion of  the  rale  contained  in  i.  SM  of  tho  Civil 
Froeedoie  OodebHring  adjn^eatiMi  in  a  nsnlar  mil 
defend!  ia  whether  the  jwdgmmt^btor,  m  raUng 
otgeeticni  to  euontim  ot  decree  againrt  any  pro- 
pwty,  pkadi  what  nay  aaak^icaU?  be  called  a  Jut 
tartii,  or  »  right  which,  aHhongh  he  reprMenta  it, 
bd^gi  to  a  title  tctalW  aepaimte  from  that  which  be 
pttwnallyholdainnMh  property.  KamaiLalSlta» 
V.  Baihi  BIhttem  Bituat,  I.  L.  M.,  6  C9I1).,  777, 
diiaanted  from.    Itui  Gbvuk  v.  Hazikd  Kobb 

[I.  L.  K,  7  AIL,  647 


■  ao7.- 


XaprMtiriatloa— where,  certain  property  baring 
been  attaehed  in  execution  of  a  decree,  tho  repreaenta- 
tive  of  the  judgment-debtor  objected  that  the  prc- 
party  had  been  acquired  by  hinaelf  and  not  inhtntod 
from  the  indgmeat-debtor.  and  waa  therefore  not 
Ikbie  in  eiecntion,— £</rf  that  the  qnevtien  wm  one 


CIVIL  PKOCEDUBE  CODE.  ACT  XIV 
OF  186a  (ACT  X  OF  1877)-<:oirf<««e!i. 
8.  PABTIE8  TO  SUIT— coaHiHierf. 
which  moat  be  decided  in  the  execution  department, 
under  a.  84i  of  the  CiTil  Procedure  Code.  Sam 
OhtUam  v.  Sataru  Stier.  1.  L.  S.,  7  All.,  647, 
referred  to.    Sita  Bak  v.  BaAawAV  Das 

[I.  L.  B.,  7  AU.,  7a& 


aoa- 


-Offic 


il   A$- 


tigMt — AtfaekmtMt  of  properly — Judgmeal-dtbtor 
daclartdaH  intoltient — Cinin  ig  Offieial  Attigiue  to 
affaejted  properlg — Appeal  froni  order  ditallowing 
claim— Stat.  11  ^  13  Vie.,  c.  21,  ti.  7,  43—"  Me- 

£reieiUalive"  of  Jtdgmaid-iehlor. — A  decree-holder, 
i.i'mg  attached  the  property  of  hii  jndgment- 
debtorv  in  eiecntion  of  the  decree,  obtained  an  order 
for  mle  of  the  attnched  property,  frier  to  nle,  the 
judgiuent-debtoTi  made  an  application  to  be  declved 
inaolventa,  and  obtained  an  order  under  Stat  It 
&  12  Vic.,  c.  21,  a.  7,  b;  which  thdr  property 
was  veated  in  the  Official  Anignea.  An  application' 
wacthen  made  by  the  Official  Aaiignee  to  the  Court  in 
which  the  exHmtion  of  the  decree  wai  pending,  for 
the  releaao  of  the  property  from  attachment,  and  that 
the  property  might  be  made  over  to  him.  The  Court 
diBmiued  the  application.  On  appeal  the  Dittrict 
Judge  revened  the  flnt  Courfa  o^er.  Held  that 
the  matter  did  not  come  before  the  Court  of  first 
inataneo  under  a.  49  of  Stat.  11  ft  IS  Vic, 
e.  21,  inasmnch  aa  that  aection  refers  to  caaei 
where  the  inaolvent'i  schedule  has  been  filed,  and  to 
debt)  or  demands  admitted  therein,  and,  in  the  pre- 
aent  caae,  no  schedule  had  been  filed  at  the  time  of 
the  Official  Asngnoe's  applicatioDj  and  the  Court 
could  therefore  only  onter^in  the  application  under 
the  provisions  of  the  Civil  Procedure  Coda  relating  to 
the  execution  of  decrees.  Held  that  tho  Official 
Asugnee  could  not  be  held  to  bo  a  representative  of 
the  judgment-debtors  within  the  meaoina  of  s.  244 
of  toe  (Svil  Procedure  Code,  and  his  application  waa 
not  one  relating  to  the  execution,  dlschu^,  or  satiS' 
taction  of  the  decree.  Beld  that  the  Court  of  first 
iustaocG  had  only  jurisdictian  In  the  matter  nnder 
a.  Sf8  of  the  Code,  and  disposed  of  it  under  that 
aectlon,  and  that  the  Siitrict  Judge  had  no  juriidic- 
tion  to  entertain  the  appeal.  Karki  Pbabas  v. 
UlLLXB  I.  Ih  B.,  7  All,  16% 

aO0L  Sseoution     of 

dieree—"  Meprelentative  "  qf  judgmft-dabtor. — 
liie  word  "representative"  aa  uaed  in  d.  [e),  s.  244 
of  the  Code  of  Civil  Procedure,  means  any  paraoA 
who  succeeds  to  the  right  of  any  of  the  parties  to 
the  suit  i^tsr  the  decree  ia  passed.  A  Hlodu  widow- 
mortgaged  ccrtoia  properties,  and  afterwards  b;  an 
ikraraamoh  made  them  over  to  B,  the  next  heir.  Tha 
ihramamah.  contused  a  condition  tttit  B  waa  to  ha 
liable  ftr  the  widow's  debts.  Snbaeqnently  the  mort- 
gagee brought  a  luit  against  the  widow  oa  the  mort- 
gage and  jSued  3  as  a  party  on  the  ground  that  ha 
waa  m  poMeasion  of  the  mort^wcd  properties.  That 
suit  resulted  in  a  money  docroe  being  passed  on  appeal 
by  the  High  Court  against  the  widow  powmallr, 
the  property  in  the  hands  of  B  b^ng  held  not  to  be 
liable.  The  case  was  taken  on  appeal  to  the  Privy 
Si  2 


lizcdbyGoOt^Ic 


(    I2EiS     ) 


DIGEST  Of  CASES. 


(  i2Ee  } 


Civil  fbocedubu  code,  act  xiv 

OF  1883  (ACT  X  OF  J3Tl)-toiU%i»ud. 

2.  PABTIES  TO  SUIT— coit(iiiMi. 
Coucdl,  and  pending  the  hmring  of  that  appetl,  tbe 
widow  died,  and  B  wu  brought  on  the  record  u  ber 
legal  representative.  The  decree  of  the  Higli  Conrt 
wa*  ultimately  conflrmed  by  the  Privy  Council.  In 
eiecntiou  of  tbe   decree,  it  was  aonght  to  make  B 


gagee  not  having  been  aware  of  the  con^tiona  of  that 
document  before  the  decree  of  the  High  Court.  Said 
that,  BO  far  aa  theie  properties  were  ooocemed,  he  was 
not  the  legal  repreKDtative  of  the  widow,  ai  ha  iiiheiited 
them  as  heir-at-law  of  her  hniband,  and  that  hll 
title  to  them  under  the  ikramamah  wai  not  that  of 
a  "repreaectative"  within  the  meaning  of  cl.  (c) 
of  a.  344.  Beld,  further,  that  the  queriJon  of  ^a 
Uabilit?  Quder  the  ikramamah  ^d  not  fall  wilhia 
tbe  Kope  of  the  prDviikma  of  cl.  (c)  of  i.  BM, 
aa  being  a  qneation  to  be  decided  betweca  the 
"partdee"  to  the  aoit,  aa,  alUuugh  B  w>a  a  party 
to  tbe  Buit,  the  only  claim  againit  him  was  that  the 
property  in  bis  bands  was  liable  aa  having  been  pre- 
vioaily  hypothecated ;  and  a*  tbe  nit  wai  dismived, 
■0  far  as  that  clum  waa  concerned,  it  was  Dot  a  qnea- 
tioD  relaUng  to  the  executloD  of  the  deoree.  Kuiue- 
WAs  Pesssas  v.  Em  Babaddb  Snas 

[L  L.  B.,  IS  CbIo.  468 

aia 


^apartif  to  tkt  mtit — Bteoni  mutrtgagM  takimg  a 
mort3«gi  imr^  ti»  fttkdeuey  of  a  ntii  o«  M«  MrH 
m^rlgaa'- — SM  that  a  leotmd  mntsMiM  who  ukea 
lua  mmtMge  dsring  t^  pendnoy  A  ■  cnit  on  the 
flrat  mortgage  ia  a  repreaentBtiva  of  the  mortmgor 
within  the  neaning  of  a.  SM  of  the  Code  of  Ovil  Pro- 
cedure. Xaiio  Da*  r.  Saani  PataJt,  I.  L,  X.,  16 
Mt^  SS6,  referred  to.  Saso  Nauix  e.  Cxmm  T^u 
[LZ>.II..aSAlL.StS 

SUL PfrwiMt  ttio  Aad 

acq%iirtd  interuf  in-propartif  told  b^ora  U*  jt^- 

punt-dtbtor  baeame  liablt  wtder  Ota  daeraa — Af- 
flioation  to  ttt  aiida  aali — Civil  Procaimra  Codt, 
t.  3i0.— Where  an  application  to  luve  a  sale  let  adde 
under  s.  SlOA  of  the  Civil  Prooednre  Code  ii  made 
by  a  p«r»on  who  haa  acquired  an  intercrt  in   tbe 

Eiperty  Bold  before  tbe  jndgmentHlebtor  became 
ble  under  the  decree,  encb  person  is  not  a  repreaen* 
"  'e  of  the  jndgmmtnjebtor  within  the  meaning  of 


aU.  ■  Ciml  Proteamra 

Coda,  -■  STS-HSS—Quetlion  fo  Court  axtemt  iug 
deeret—Beparata  nit — " BtprtMntativa"  ofi%dg- 
taenf-dsltor. — The  decree-holder  nnder  a  decree 
for  enforcement  of  lien  against  the  lamindari  rights 
and  interests  of  S.  applied  for  execution  by  attach- 
ment and  nie  of  certun  ihanM,  one  of  which  waa 
recorded  in  the  Uiewat  in  the  name  of  K,  and 
two  other*  in  the  name  of  B,  his  biother'a  widow. 
The  share*  having  been  attached,  the  jadgntet- 
dablor  died,  and  J,  his  brother,  and  £,  his  ion,  were 


CIVIL  PHOCinjnBB  COSB,  ACT  XIV 
OF  1883  (ACT  X  OF  'USl'Vt-oo^immad. 
2.  PABTIES  TO  SOIT— confitMwJ. 
rabiUtiited  as  hit  repreaentativea.  In  eieentim  of 
the  decree,  only  the  share  which  Iiad  atood  reooided 
in  the  name  of  the  deceased  jndgment-debtn,  and 
wluch  wa*  in  poaaeaaion  of  J  and  £  as  hia  representa- 
tives, was  sold )  and  the  decree-bolder  Umo  applied 
for  nle  of  the  other  shares  wliich  liad  beai  attached. 
To  this  3  objected  nnder  a.  281  of  the  (Svil  Pro- 
oednre Codft  eluming  to  be  the  ownet  of  tlie  share*  In 
qaeatiiiD.  Before  the  hnaring  of  lier  objactioa  she 
died,  and  L  ^)pUed  to  have  his  name  brought  npoo 
tlie  record  in  her  place  for  the  pnrpoae  of  snpporCing 
tlie  objectioos.  An  order  having  been  paand  dia- 
allowing  tbe  objeeluina  wliiob  bad  been  filed  by  B,  L 
applied  to  the  High  Conrt.  A  preKminary  objecUn 
bdialf  of  the  decree-liolder  to  the  hearing 
'  on  the  gionDd  that,  aa  the  fint  CVnrf  ■ 

to  X's  daim  aa  the  hmr  of   Jt  to 

h&ve  tbe  ihares  entered  in  her  name  released  tKHB 
attachment,  it  must  be  regarded  aa  paaaed  nnder  a  ZSl 
of  the  Civil  Procednre  Code,  and  as  ooncUiiive,  subject 
to  I/t  bringing  a  auit  to  ealabliah  liis  right.  On  Qie 
other  ude  it  wa*  contended  that.  ■''  being  tbe  repre- 
sentative of  tbe  de<»ased  judgment-detitor  f.tiie  first 
Conrf  ■  ordra  mniA  be  regarded  as  passed  nnds  s.  2M 
of  tbe  Code,  and  the  appeal  wonld  thtrefme  Me. 
Hild  that  the  preliminary  obieeOon  most  prevail, 
and  the  flrat  Conrt'a  otiet  aunt  he  regarded  aa  pawed 
nnHiir  ■_  381,  and  not  nnder  *.  2M  of  the  Cock^ 
Ua  elaia,  wUd)  was  reacted  by  it,  ww 


le  appeal  01 
r  related  t 


1  pemn,  wboaa  faUcMit  ha 
to  Urn,  tiMt  he  prayed  ad- 


aMetted  to  have  passed  to  Urn,  that  he  prayed  a 
ulaAm  to  tbe  pnoeedinn,  and  U*  diancter  was 
whoUydiiMnetllcmthrtheflUedaathe  legal  repie- 
sentative  of  his  deceased  father.  Becanse  L  hap- 
pened. 1^  the  parpose  of  Om  eiecntion  pneeeAob 
to  be  Ut  father's  legal  repvaentativ^  and  to  beliabta 
to  satisfy  the  decree  to  the  extent  rf  any  asiets 
which  might  have  come  to  his  handa,  it  did  not  fbllow 
that  any  rigbts  d^med  by  Um  through  a  tldrd 
poaon  must  be  dealt  with,  and  conld  taily  be  dealt 
with,  betweoi  him  and  Uie  decree-holder  in  the  exe- 
cntioQ-proceedlngs.  Wdktd  Ali  v.  Jnm  aaa,  11  B. 
L.  B.,  Its,  Bam  QhtUam  i.  Satant  Knar,  I.  L. 
R.,  7  All..  M7,  Sita  Bam  v.  BhagxXHt  Da*.  I.  L, 
JI„  7  All.,  78a,  Skankar  Dial  v.  Amir  Saiiar,  I. 
L.  S.,  a  All.,  7Ba,  Ifatk  Mai  Da*  v.  Tt^amm^ 
Sittin,  I.  L.  B.,  7  All.,  SB,  and  Kanai  Lai  Kham 
T.  8aAi  Bituon  Bitioat,  I.  L.  B.,  6  Cole.,  777, 
referred  to.    Babobi  IiU>  c.  QiOai  Sabai 

[L  L  B..  8  AIL,  ea» 

aia  Smil  if  MI>f«- 

aantativa  affointt  piuvhtuar^Saparata  imit—Cint 
ProeadMra  Code,  n.  366,  AfS.—The  provkions  of 
a.  SM  (e)  of  tbe  Civil  Procedure  Code  prohibit  not 
only  a  suit  between  partiis  and  thdr  repi'e*entatives> 
but  also  a  suit  by  a  party  or  his  repreaentatives, 
agwnat  a  purchaaer  at  a  sale  in  execution  of  the 
decree,  the  object  of  which  i*  to  determine  a  qnestint 
which  pioperly  ariies  between  the  paitiel  or  Huit 


lizcdbyGoOt^Ic 


( 


) 


MOEST  ov  Class. 


CAVH.  PROCEDUIUi  CODE,  ACT  ZIV 
OF  1889  (ACT  X  OT  IfflTi-contimt^d, 
S.  FABTISS  TO  aon~^»timmaL 
K^SttatnUtitf,  and  telktoi  to  the  exacsticm,  di^ 
<lnrga,  or  «tii&ctiOD  of  tbe  decree  A.  jndgBiait- 
debtor,  wbow  cccnpuicy  teonn  bad  been  nld  in 
eweDtion  of  >  decree  far  money,  nted  the  pnreliBMi 
for  ncoTerj  of  the  propertj.  on  tbe  gnmnd  tlst  the 


d  Toid,  being  in  eonb«Tention  of  the  piovi- 
doni  of  t.  9  of  Act  XII  of  1881  (Narth-WMtarn 
ProTincM  Bent  Act).  Meld  by  the  FnU  Bench 
tiiMt  the  qnCiUon  involved  iu  the  rait  vm  tme  of  the 
Mtnre  referred  to  in  i.  M4  (e)  of  the  Civil  Frocedore 
Coda  M  detemunsble  only  by  order  of  the  Court  eie- 
cnting  the  decree,  ind  th&t  the  mit  wsi  iherefore 
not  nuintunkble.  JVarata  t.  Pmra»,  Wnkly  SoUt, 
ML.  1883.  p.  ai8,  referred  to.  Baiti  Bau  e. 
WiTtv  ....  L  K  B^  8  AIL,  146 
S»t  DiTBOA  CsAUX  UAirsui  «.  Exu  Pxasaiima 
SuKU    .  .        L  L.  B,  96  Oalo.,  7V7 

914. E«prtt«iUa- 

Utu  oj  3m^9t*mt-4eUor. — Seld  that  prooee^ngi  in 
•teentioa  of  a  decree  taken  agsinit  Om  pUntiire 
btber  and  elder  brotlier  en  preiion*  oecMione  did  not 
bind  the  pUntifli  iwdn  ■.  4M  of  tbe  Civil  Pin- 
cedore  Code  of  1683,  the  p'tiMJ*^  not  having  beta 
pHtleato  thnniritUn  tbe  PHaoiu  of  that  eMtioi. 
KununK  Thhuut  .  X.  Ii.  &,  IS  Bom,  80 


agaitut  r*fnmitta^v»  of  dtblor—Attadtmmt  of 
•roptig  <u  Meogimg  to  i*Uor~-Olij«etio»  to  o<* 
aakmtmt  fijr  jttigmiyi-dthtor  tetHng  mp  an  tade- 


paieod  aoiinet  tbe  leoJ  re^eaentaliTe  at  thrir  debtor> 
and  whidi  provided  Uiat  it  waatabeeoJorcedagtinit 
Uu  debtor'e  property,  attadted  and  eooght  to  bring  to 
Mle  •  bonae  ••  ecming  witUn  tbe  Kope  of  the  deme. 
Hie  Jndgment-dabton  objected  to  the  attadment 
and  pnqjoaed  m1*  oa  the  gronnd  tlutt  the  home  wai 
thrown  private  nropert;  and  not  the  property  of 
the  debtor  within  Uie  meaning  of  the  dei^^e,  having 
been  validly  tranaferred  to  Uiem  dniing  the  debtor'i 
life-time.  The  objection  wm  dieallowed  by  the  Conrl 
of  flni  inatance.  AM  that*.  23S  of  tbe  CivQ  Pro- 
cedore  Code  had  no  ap^ication,  that  (he  caie  fell 
wUbIn  a.  UA  «iid  tbat  an  appeal  wonld  lie  from  tbe 
flnt  Conrf  a  order.  Bam  Ohnlam  r.  Satartt  Euar, 
I.  L.  S^7  All.,  5ff,  and  aUa  Sam  v.  Bhagwan 
Dot,  I.  L.  a.,  7  Ml..  78a.  followed.  BAaidtar  Dial 
T.  Amir  Haidar.  I.  L,  B.,  2  All.,  753.  Abdml 
Baima»  v.  MaJtamad  Tar.  £  L.  B.,  4,  Ml..  190. 
Awtdk  Kaari  v.  Boi(»  Ftwort,  I.  2..  B.,  0  All., 
109,  Ckovdiry  Waked  Ali  v.  J'wmm,  11  £.  L.  B.. 
•  149,  Amtarotmainia  Kkatoon  v.  Steer  Maiomtd, 
go  W.  S.,  880,  and  Ktrigali  r.  Magaa.  J.  L.  B..  1 
Mad.,  256,  referred  to.  HoEKAitiKE  r.  AasriK 
Abhas    .  .    I.  Ifa  B.,  D  AIL,  606 

919.  Iitut     railed 


iafor, 

-I.  i 


cavil.  FBOCBDUKB  COSE.  ACT  ZZV- 

or  188S  (AC7F  X  Or  ifflTi-emtiameil. 

2.  PABTIHS  TO  BUIT-eoaii»atd.    . 

broDsht  for  the  detemmutiui  of  oertun  qneitioM 

^teniBed  Uurein,  bat  does  not  bar  tbe  trial  of  any 

iene  involved  in  tboea  qnestioni  if  the  iiene  ia  raieed 

at  tbe  inttance  of  a  defendant  in  a  mit  bronght 

agalnit  him,    Batti  Bam  v,  Fatia,  I.  £.  S.,  8  AIL, 

14S,  diitingnlihed.    Boi&ui  Ali  Bsaix  Shiesab  d. 

Qon  Kuxa  Shaea      .    L  Ii.  B^  94  Oalo.,  866 

[1  O.  W.  IT,  898 

917.- 


_   ..  QiMtftoN    Jhr 

Court  Mateuting  dmrae — Flaa  taken  by  defettaaat 
in  etpmrate  tnii — Civil  Froeeditre  Code  (Aat  XXC 
q/  ISSiJ.  e.  IB^Bee  jWimiiih— When  an  twne 
ariting  ont  of  the  eucntion  of  a  decree  ha«  not  been 
t^eed  and  determined  ondcr  b>  2M  of  the  Civil  Pro* 
oednre  Code^  there  ia  noUUng  in  that  aection  to  pre- 
vent a  defoidant  in  a  eepaiate  ntit  enbaeqnently 
bonght  from  ninng  that  imt  in  that  auit.  itht' 
ram  Mi  ShfUt  BkOidar  v.  Oopi  Kattth  Skjta,  I.  L. 
£.,  M  CaU).,  8B6,  followed.  Na  Eahal  Mnuuu 
•>  Jaxsabi  Chowskuxaki 

[I.  X*  B^  96  Oalo,  MS 

9ia Fartg  to    *nit 

— Q«M<HW  in  o*tMlion  of  deerM — Bigkl  qf  enit — 
Jf*aar  d^ftndaai  oijaeting  to  tale  ■'«  mortgage  tuitt 
bnt  itiAdmmag  ii*  ^t/Vaee.— In  a  nit  bronght 
npon  *  DKotgage  bend  after  tbe  ds«th  of  tbe  eieon- 
(ant,  who  waa  the  widow  of  tbe  laet  fnU  own  v  of  Uia 


.  teprcemtei.  ,  .  . 
managv  ondtt  tbe  Cbnrt  «t  War^  and  denied  tbe 
widoi?a  r^t  to  ma^atgt  tte  propstdea  in  fiapate. 
He  evbeeqvMtl;  withdrew  hie  defeoee,  bat  remained 
■  party  oai  tbe  reoord,  and  *  decree  waa  made  in  Ua 
preaenoe.  At  an  execntion-pnicee^g  taken  e^unat 
the  n^nor  eon  of  tlie  alleged  adopted  aon  of  the  last 
foil  ownei  without  any  nctioe  to  the  present  plaint  ift 
some  of  tbe  mortgaged  popertiee  wcce  sold.  In  « 
snit  by  Um  (tbe  pluntifl)  for  iceovery  of  posseerion 
of  tbe  miA  properties,  tbe  defence  wai  that  the  enit 
was  not  mainMnahla  by  viiine  of  the  pioviaionB  of 
a.  2M  of  the  Civil  Proc»dnre  Code.  Held  that,  inas- 
mach  as  the  plaintiff  wai  a  party  to  the  amt  in  which 
the  decree  waa  passed.  Ma  remedy,  if  he  conld  object 
to  the  Bidet  was  by  an  applieatiiai  nnder  a.  ZiA  at  the 
Civil  Procednre  Code,  and  not  by  a  eeparatc  anit. 
Bak  Csajtoka  Muxbuo  «.  Basjix  SiHas 

[L  n  B..  87  Calo.,  849 
4  C.  W.  TS.,  406 

918. 8%ii  Sy  deam- 

holder  and  jadgmenf-dehtor  againet  auetion-pur- 
aiater  to  Ht  ande  eale  alleging  at  mncertified  ad- 
jutlmenl  of  (*«  i*«oree  prior  io  aa2e.— Tbe  pro- 
vieiona  of  a.  2M  of  the  Code  of  avil  Procedure  dia- 
allowing  a  separate  enit  to  dettnnine  qneationa  uWng 
between  the  partiei  to  tbe  mit  in  which  a  decree  baa 
been  passed  and  bearing  npon  tbe  eiecntkn  tbseof 
operate  not  only  to  prohitut  a  anit  between  the  partiee 
end  their  repreeentativee,  bnt  alao  a  auit  by  a  party 
or  bia  repreaeatattve  agaioat  an  anction'pnrchaafr  tn 
•xMatiw  of  the  decree^  tbe  object  of  wbtcb  loit  is  to 


iizodbyGooi^le 


DIGEST  OF  CASES. 


(    1200    > 


dVn.  PROGBDUBE  COBB,   ACT  XIV 
or  1889  (ACT  X  OT  1877)-omiM«m({. 

2.  PARTIES  TO  ami— tio»tiiM*d. 
ieUnniae  b  question  nhlch  properly  aroae  betveen  the 
partiM  or  tbrir  rqircMnta^Tn  rtjiting  to  the  eiecD- 
tioD,  discharge,  or  utiibw^on  of  the  decree.  Batti 
Mian  T.  Faltti,  I.  L.  S.,  8  AIL,  146,  and  Froiomto 
Kamar  Sangal  T.  Kali  Da*  Smgal,  I.  i.  B., 
19  Cole.,  683,  referred  to.  DTUtn  Buc  v.  Chattis- 
BBOi  ....  X  Zh  B..  Sa  AIL,  88 
S»i  Dauui  BiKOa  t^  Jiriux  EiBEou 

[I.  I..  B.,  SS  AIL,  loe 

S90.  DfMOMll  >«^- 

m»Mi-4thtor — E»eevtion  agaimit  a  periem  not  M« 
Uffal  rtpmMlativt,— The  defendants,  along  Kith 
«ne  If  tad  C,  had  bronghl  a  nit  againgt  one^inth* 
Civil  Court  tX  Pttbnrtr  in  the  Punjab,  and  oblwnad 
«  decree,  on  the  SSrd  Julj  1878  for  a8j06,e^l2-0. 
In  1881  »plk*tion  for  towiffw  of  the  dteree  to  Qm 
Court  at  Moiadabad  fDr  aiMUttoD  wm  mad^  and 
itwM  gnuitad.  bnt  no  itapt  were  tikvi  thcranpota. 
On  Uw  12th  Jnne  168S  A  died.  On  the  tOtb  Ainil 
1884,  the  defendant!  a^n  applied  to  the  Court  at 
Fetibawar,  bvatins  their  jndgii]a]t.debtor  a*  being 
then  allre,  for  a  fredi  ccatiflcate  to  eiecnte  their 
decree  in  the  HofadalMd  diitrict,  and  obtained  it. 
On  the  SOlh  Aopuit  18SG,  the;  made  an  appli- 
cation to  the  Dutrict  Judge  of  Montdabad  for 
execution  of  their  decree,  ud  in  it  it  wai  stated 
tbat  the  applicati 
AJ,--        ■ 

and  Lacbman  Prawd  and  others.  Bona  of  Ajndha 
Frand,  residents  of  KmidarVi,  and  the  lud  Annn 
I«l,  at  present  residing  at  tTmballa  and  employed  in 
'  the  Conimissariat^Transport  Department,  indgment- 
debton."  It  was  farther  stated  that"  the  judgment- 
debtor  wu  dead,  and  his  heirs  are  living  and  la 
possesdon  of  bis  estate,  and  Aogan  Lai  hmuelf  has 
realiied  B9,0B7-4-9  due  to  the  deceased  indgment- 
dehtor  from  the  Commissariat  Departmant  al  C^cntta 
■nd  appropriated  the  same ;  therefore  to  that  eiteot 
Ihe  perMn  of  the  s^d  Angan  La]  wm  liable."  Ifoti- 
flcalian  of  tida  application  was  iwied  to  Angan  Lai 
M  also  to  the  other  penons  named  tbcrdn.  Angan 
Lai  objected  to  the  application  as  asunjtbim,  statmg 
that,  aithongh  he  was  the  brother  of  A,  deceased,  yet 
he  always  lived  separate  and  carried  on  bostneM 
•epaiatelj  g  and  that  there  wm  no  connection  or 
partnership  between  him  and  tbe  deceased  judgment- 
debtor,  and  that  be  bad  no  property  of  the  deceand 
in  hia  posMsaion.  Farther,  tbat  m  A  left  issue,  it 
was  wrong  to  call  him  an  heir  to  A,  and  take  oat 
execution  procen  against  him.  In  reply  to  these 
objectkms,  the  judgment-creditors  fdefenduits)  did 
not  contendtthat  Angan  Lai  was  the  iMtal  repreaenta- 
ttve  of  the  deceased  jadgment-debtor,  bat  treated 
him  u  a  perton  in  posseasioo  of  a  sum  of  money 
bdonging  to  the  decf«eed,  and,  therefore,  liable  to 
tbe  eztoit  of  the  sum  so  received  by  him.  The 
Subordtnato  'udge,  holding  that  Angan  Lai  was 
the  brother  of  the  deceased  and  had  realized  the 
amount  of  the  Commissariat  Oflloe,  which  he&iledto 
prove  that  he  paid  to  the  deceased,  ordered  execntion 
to  proceed  agaiojt  him.    Angan  Lai  then  instituted 


omL  FBOCEDUSa  CODS,  AC?F  XIV 
or  1889  (AOF  X  or  187T)-«»«I«M«L 

S.  FABTIS3  TO  SUIT— ooKftxtsii 
this  autt  to  set  aside  the  order  of  the  Suborfnat* 
Judg«.  K  WM  contended  Out  tlww^iwodhigs  of  th* 
Subordinate  Judn  wot  held  tmdtr  i.  244  of  the 
Code,  and,  thnsfcre^  no  Mpanto  tuit  would  Ho. 
StU  tbat  Of  oontesitka  vut  (iU,  m  the  BubMdi> 
nate  Judge  nerer  treated  the  iwooM^ng*  in  «tec«- 
iiaa  sgrinit  Angan  L«]  npon  the  ftnttng  that  he  wm 
the  iqgal  repreHiitaUre  of  the  deewacd  judgmut- 
debtor.  Xaiemtd  Aga  AH  Xhmt  v.  Balmmkwud, 
Z.  S^9  I,  A.,  MI,  and  Ifadir  Sottain  r.  Biptu 
Ciamd  Battarat,  8  C.  L.  B.,  487,  wve  referred  to. 
Anaijr  Lu  v.  Ovdax  If  al  I.  Ii,  B.,  10  AIL,  479 


S9L- 


-  EtprUMdatiti 


i/f  parlg  to  tuit — MoHgagee  w»dar  a  conditional 
lale-deA  toAo  A<u  SeftHM  oumtr  in  pmrnance  Uvrso/, 
— A  person  who  becomes  owner,  by  process  of  law, 
of  property  mortgaged  to  hhn  by  a  deed  of  oonditicnal 
sale  must  be  oonsadsred  m  the  repreaentaljve  tg  Ua 
mortgacor  within  tlw  meaning  of  a  244  of  the  Code 
of  CiTiTFrDcodare.  Junu  Pkuu>  v.  Ultu  Au 
[L  I.,  B,  le  AIL,  884 


989.' 


qfjndi 


~ B*pn4enlatiM* 

jndgmtnt'dMor—HBati  qfpariji  to  nU  b^fen 
^  ml  deone  in  apptai~Snii*i»tmt  froctedii^M  in 
4xoetftion  taken  agaimt  r^rutntati'eti  tjf  tnek 
party.— A  decree  was  given  to  the  defendant  (tboi 
plaints)  In  1SG6  for  posseirion  <tf  land  and  mcne 
profits  againrt  numefous  defendants,  iaoln£ng  ona 
Dawan  Bai.  Some  of  tiie  jndgment-dditDri,  IneludEng 
Dawan  BiJ.  appealed  to  the  Badr  Dlwaai  Adalat, 
bnt  before  ihe  decree  of  tbe  Sadr  Diwani  Adalat  was 
passed,  Dawan  Singh  died.  No  applioationwas  made 
to  put  any  tepreaentktive  of  Dawan  Bm  on  the 
record ;  bnt  in  1681  (tbe  amonnt  of  the  mene  proflta 
payable  under  the  decree  having  bean  finally  deter- 
mined In  1877),  certain  pasons  ware  uada  ps«tie«,  m 
repreeentatives  of  Dawan  Bal.  to  various  procaedinn 
in  eiecuUoo  of  the  decree  Ecr  mene  pmti,  whidi 
ended  in  the  sale  of  eertaln  property  which  bad  been 
of  Dawan  Bai  In  hia  lifetinie.  Subaequntly  the 
sud  repreaentative*  of  Dawan  Bai  brougU  a  anit  tt 


shove  deacribad  on  tlie 


the  property  sold 

ground  that  they  wereno',_ 

execution,  Btld  tltat  the  plaintiffs 
bring  such  a niit,  an '  '"  -  ■  ■-  — 
doneof  s.  a44o(the 


pnnioM — FurcJtoM  pendants  lite.—Tbt 
detoidants  Noa.  2, 8,  and  4  were,  together  with  one  JT, 
the  owner*  of  certain  inmoTeable  property,  indudlsg 
two  mehala,  Olipore  and  Kkdiula,  sableet  to  • 
mortgage,  on  whkb  the  mortgagee  obtained  a  decree 
on  30th  Jnly  1876.  Whilst  that  suit  wm  penOng, 
one  K  D  took  out  execntion  of  a  monev-decree  which 
he  had  obtained  m  1871  ag^at  defendant  No.  S, 
and  pat  up  for  Hie  the  aeibal  Olipore,  wluch  wu 


iizoabyGoo(^Ie 


t  is(n  ) 


DIOBST  OF  CASKS. 


(  i2ca  ) 


CIVIL  FBOCITDOBIl  CODB,  ACT  ZIV 
07  188a  <ACT  X  or  WTD-etmH^Mtd. 
2.  PABTISS  TO  BUIT—eonHmud. 
iniTebiMd  by  the  ttOitx  of  the  ph^ntUI  A,  wl-> 
«Teiitiiklly  obtkined  posieanonof  itUiroiigbtheCoiirt 
The  pUntiff  B  porehated  privttd  j  the  mehal  Bkdhals 
from  the  mortgigori  and  frmn  M,  tome  time 
«{ter  the  drte  of  the  dfcra  on  the  mortgage,  l^t 
deCTee  wma  in  oohtm  of  eiecatbn  when  t^morte^gee 
died,  and  hit  «it*te  came  into  the  huidi  of  the 
Adndniitrmtof-Oaieral,  who,  on  Uth  Aagnrt  1S78, 
■old  tlia  decree  to  Q,  defendsat  No.  I.  After  tbi* 
aaIe,«eTeiBl»pplicstinae  were  made  to  have  the  name 
of  &  eabititnted  for  that  of  the  original  decwe- 
holder,  but  In  none  of  thete  appHcatioai  wu  any 
fartluT  itep  taken  bnrardieiecntionof  thcdecree,  (« 
•ht  ordet  made  for  mbititDtion  of  the  name  of  Q, 
nntil  IStb  Jnly  ISSG,  when,  after  notice  to  the 
defendant*  nndw  a.  288  of  the  Civil  Frocedore  Code, 
G'a  Dane  ma  nbttitnttd  aa  decree-holder,  and  eiecn- 
tion  waa  takm  ont  asainit  the  nraitgaatd  property 
Indnttig  Olipore  and  S>.i>»t>if  The  ptainHJIk  each 
«lalmed  the  mehal  they  had  respecliTel' 
bntthrif  oluimireredlialknre'  ' 
the  pUntlffi  tor  ■  dedantion 
tiie  propertita  free  of  the 


liey  had  respecUTely  porcliaaed, 

dlialknred.    Inaoitabronghtby 

■claiBtion  of  thor  itght  ^  hold 

mortgage,  the  Court  toand 

■dar  M  far  a*  hii  pnrchua 


— a  of  a  decree,  was  not  the  repreientatii 

the  jndgment-debtoTi,  the  moitgagori,  within  the 
unning  of  i.  244  of  the  CiTtI  Procednre  Code;  bnt 
the  caae  wm  (Bfferait  with  reapact  to  plaintiff  B, 
whc^dalmed  by  ^rate  pnrchMe,  and  mnrt  be  consi- 
dered the  reprewntativa  of  the  jgdginent-debtoni 
within  Uie  meaning  of  that  eection.  Dintadroitatk 
SmMol  T.  Sq^  CoiMar  Ohoii,  L.B.,81.  J.,  SS  ■- 
I.  L.  R.,  7  Cttlc,  107,  Anundmoget  Donea  t. 
Diemaadro  Ch*md»r  Mootety'ee,  14  Meert't  I,  A., 
101  •aa.L.  S.,  laa,  and  Zalla  Prabhtlat  t.  JfylM, 
X  L.  S^  14  CaU.,  401,  referred  to.  Govs  SuimAB 
Laiubi  «.  Hn  CxuxoBB  Cbowtieitst.  Ootib  Scir- 
stU  Lahixt  v.  BAm  Mosamkd  Aei  Ehav 

[I.  I..  B,  18  Calc,  S5S 

sac  ~ 


the  meaning  of  >.  244  of  the  CoSb  of  Ciril  Procednre, 
where  the  decree  agalnit  the  Judgment-debtor  ii  a 
ample  money-decree  and  create!  no  charge  v.^ao 
^eciflc  property.    IfAsno  Dab  o.  Bahii  Patak 

[L  L.  B.,  16  AIL,  SSa 


S8S. 


-  Stpretaniaiivi 


ofjvdgmtnt-dtblar—pKrciaiir  at  aetc'uiion-tale- 
Purehatei'i  rij*<  to  bt  Atard  in  npporl  of  kit 
o^tctiotu  to  tie  lalt.— The  term  "  rcpreaentativei," 
a«  naed  in  i.  244  of  the  Code  of  Civil  Procednre, 
when  taken  with  reference  to  the  indgment-debtor, 
daei  not  mean  only  hii  legal  rcpreacntatiTe,  that  ii, 
U>  heir,  execator,  or  adminiitrator,  but  It  meaiu  hie 
npreaentative  in  intereat,  and  indnde*  a  pnicliaier  of 


civni  PEOCEDiraE  code,  act  xiv 

or  1683  (ACT  X  or  WTI)~eenii»mad. 
i.  FABTISS  TO  SUn—ventiamad. 
hia  interest,  who,  >o  far  aa  tnch  interest  ii  concerned, 
la  bonnd  by  the  decree.  There  ii  no  reaaon  for 
exclnding  from  its  nBnifieation  an  excention-pnrchuer 
of  the  TOdgment-debtor'a  interrvL  Seld,  therefore, 
bv  the  Fnll  Bench  that  the  cases  of  (?oiir  Suadar 
JbaMri  T.  feat  Chundtr  Ckowidkury,  I.  L.  S.,  M 
Cale.,  8BB,  and  Ifarain  AcXarjee  r.  Oreaory,  8 
W.  £.,  8M,  to  far  at  they  decide  that  a  parchater  at 
an  anction-cale  of  the  equity  of  redemption  in  mort- 
gaged properties  cannot  oome  in  in  execution-pro- 
ceedings nnder  a  decree  upon  the  mortgage  at  a 
rntrnentatiTe  of  the  judgment-debtor  nnder  a.  244 
of  Uie  Code  are  not  rightly  decided.  Thsas  Chcb- 
I>BK  SiBEAa  e.  Besi  Mashitb  Sibkab 


-  Se})ru««tetm 


^  a  party  to  t\»  imit—FumiaMr  of  proptrty 
and^  oitaaltMnt  i»  »x«eatie»  of  a  dterat—O^ee- 
Uo»  to  tmaemtion  andar  Citil  Proaedan  Code, 
t,  278. — The  pnrchaaer  of  property  which  It  nnder 
Bttaehment  in  execntioa  of  a  decree  It  s  representa- 
Hre  of  tbe  Jndgment-diditor  nnder  that  decree  within 
the  meaning  ofa.  244  of  the  Code  of  Civil  Procedure. 
Madho  Dot  T.  Batuji  Patak,  I.  L.  S.,  16  All.,  388, 
referred  io.  A  penon  to  whom  a.  344  of  the  Codeof 
Clril  Procedure  applies  ounot  avoid  the  application 
of  that  aectlon  by  filing  hit  objection  to  execution 
nnder  t.  ST8.  Shaaiar  Bat  Data  v.  Sarmaa  A 
Co.,  I.  L.  S.,  17  All.,  DdS,  and  Imdad  Alt  y.  Jagaa 
Lai,  I.  L.  S.,  J?-<(i.,47S,referredto.  Lami  Mah 
«^  Naxd  Eubobi     .         .    I.  Ih  B„  IB  AIL,  3SS 

aar.  Raprfatativ 

^aparlytothttmU—PartA'Uarqf  property  aader 
otfooiMMC  i«  axacatioa  ofa  daeraa.—BBld  that  the 
puchaaer  of  property  which  ii  at  the  time  of  the 
poichaae  nnder  attachmmt  in  exaention  of  a  deove 
k  a  repreamtatire  of  the  jndgmoit-debtor  vendor 
within  the  meaning  of  a.  214  of  tlie  Code  of  Civil 
Procednre.  LalU  Mai  v.  Ifaad  KUiore.  I,  L.  B., 
19All.,83a,tdaawei,  Madko Doty. Baa^i Patak. 
I.  L.  JL,  16  All.,  use.  siplained.  Qtm  Fbasu)  «. 
Bah  Lai.  .  .        .  L  Ii.  B,  31  AIL,  ao 

asa Order  «•  e««. 

catioa  qf  dteraa — Barplat  of  tatt-procaedi. — One 
B  F  executed  four  mortgage  of  •  certain  nonzah. 
The  flnt  mortgagee  got  a  decree  on  hit  mortgage,  and 
in  eie<mtion  tliereof  canted  the  moniah  to  be  told. 
The  nle  realiied  more  than  enough  to  ntiafy  hia 
decree.  The  third  mortgagee  also  obtained  a  decree 
on  hii  mortgage,  and  told  the  nme  to  defendant  No.  2, 
who  in  the  conne  of  the  execution  of  the  decree  sf 
the  ant  mortgagee  applied  under  a  296  of  the  Civil 
Procedure  Code  for  payment  to  him  of  the  lorplaa 
tale-proceedi  and  obtained  an  order  for  the  payment. 
The  plaintiff,  at  pnrchaaer  of  the  eqnity  of  red^p- 
tion  of  S  P,  bronght  the  present  luit  to  set  aside  the 
aforesaid  order  and  to  recover  the  lurplui  sale- 
proceeds  from  defendant  No.  2.  The  Subordinate 
Judge  hdd  that  defendant  No.  3  wm  a  benamidar  for 
defendant  Na  1,  that  the  plaintiff  made  good  hit 


lizcdbyGoOt^Ic 


(    1S63    ) 


DlftEST  or  CASBS, 


taVIL  PHOCEDTTKB  CODE.  ACT  XIV 
or  1882  (ACT  X  OF  Wn)-oonti>ui»d. 
2.  PABTI&S  TO  SUIT— (foit/i'MMii. 
title  to  the  mrplvu  uU-proceedi  Vi6  g&ve  him  a 
decree.  On  ippesl  b;  delendwit  Ho.  2,—Eeld  tlut 
the  order  onder  ■.  295  in  fayoar  of  defenduit  No.  3 
w&t  one  coming  ander  a.  Z44i  ol.  (o),  and  th»t  the 
present  init  wta  not  muntftinftble.  Iihan  Chimdtr 
Eirkar  v.  AsHi  Jfodivi  SiV:tar,  /.  X.  .£.,  24  Calc, 
€2,  referred  to.  Seld,  further,  that  the  fact  of  the 
■»le-proceed(  being  realized  in  eiecntion  of  the 
decree,  not  of  the  third,  bat  of  fint  mortgB^j  made 
no  difference,  inMmnt^  a>  the  two  execution  caaet 
were  amalgamated  and  diapoied  of  timnltaneoiuly. 
HuKsvAK  BiNOB  «.  Bhaitasi  Pbbbkad 

[2  a  W.  IT,  42S 

-    220,  Applieatio*  by 

Colleelor  i»  pmper  i*ii— Civil  Froetditre  Code, 
t.  411 — Rtcoverg  of  Court-fiiM  hy  Qaver*maiU, — 
Bald  that  a  Collector  applying  on  behalf  of  Oovem- 
ment,  under  e.  411  of  tlM  Civil  Prucodnre  Code,  for 
recoTery  of  Coort-feei  by  attachment  of  a  mm  of 
money  payable  nnder  a  decree  to  a  plaintifE  ining  <• 
formi  paupirii,  might  be  deemed  to  have  been  a 
party  to  the  mit  in  which  the  decree  wa*  paaud, 
within  the  meaniog  of  i.  34i  (e)  of  the  Code,  «nd 
tiiat  an  appeal  would,  therefore,  lie  trou  an  order 
graatjog  each  applicatimt.  Jurej  v.  CoUMOtou 
Ol  Au^AHABAD  X  Xh  B.,  0  AIL,  M 

SSa    Civil  PrM- 

imrt  Codt,  «.  S91~8alt  i»  egi«iUii/n  of  dien* — 
Tettder  of  debt  bg  ifa»ff»rM  of  pnptrty—BeparaU 
ttUt. — Seld  that  the  aaogneea  of  a  pnrchaaer  from 
a  jadgment-d^itor  of  property  the  mbjeet-matter  ot 
%  deraee  for  mfOTcement  of  hypothecation  wwe 
mtitled  to  come  in  and  protect  the  jvoperty  fhmk  «ile 


that  the  executing  Court  wae  bonnd  to 
nuHiey  and  itop  the  lale.  SeU,  alw,  where  the  exe- 
cuting Court  bad  ref  need  to  accept  the  money,  and 
the  nle  had  taken  place,  that  a  suit  by  the  anigneei  to 
•et  aside  the  lale  and  for  a  daelaraticn  of  their  right 
to  come  in  aoder  i.  891,  wa*  not  barred  by  a.  SM  of 
the  Code.    Bxhaju  I>ax  v.  Qanvat  Bai 

[I.  K  B.,  10  AIL,  1 


Monty    paid 


Ma  Ctnrt  by  pre-emptor — Suit  for 
iitmiited  o»  appeal— Suit  for  rafmta  q;  moueif 
paid  i%lo  Conrt.—A.  Kit  for  pre-emption  wai  decreed 
conffitionaUy  on  the  pbuntifl  paying  B1,69S,  which 
the  CodH  determined  wae  the  amoimt  ^  Uie  Me- 
ooondenUon.  He  paid  the  amount  to  the  rendeea, 
and  the  payment  waa  certifled  under  ■.  268  of  the 
Ctvil  PnKedttre  Code,  Sabaequaitly  the  decree 
waa  modified  on  aJlMal  by  Inereating  the  amonnt 
of  Mi]»«onndaaticHi  to  111,096,   which  the   pUn- 


amSnnt  fixed  by  the  fint  Conrt  and  the  nun  fixed 
t*  Qte  tme  price  b;  the  Appellate  Conrt,  and  tha 
•nit  eoaecinenUy  itood  dlimiiwd.  Be  then  aitigned 
la  tb*  plidntin  in  the  nit   hia  rigU   to  ntora 


CIVIL  FBOOHDUBX  CODE,  ACT  Xt7 
OF  188a  <ACT  X  OF  Wn)—eo»ti»u«d. 
2,  PABTIES  TO  BUTI^^ioatiumed. 
the  amount,  H1,69B,  from  the  rendeea,  who,  after 
nnmcceeifal  application  made  to  the  Cotut  of 
fird  instance,  under  s.  241  of  the  Civil  Procedure 
Code,  to  recorer  the  antonnt,  iortttuted  this  nit. 
Held  that  the  assignee  was  a  representative  of  th* 
pUntUF  in  the  pre-empti<m  suit  witiiin  the  meaning 
of  i.  S44  of  the  Ciril  Procednre  Code,  and  the  mft 
was  therefore  barred  under  tlie  provisions  of  that 
section,     Isbvb  Dab  c  Kcmi  Bam 

[I.I..B^10A1L,8M 


282.- 


-  CiM 


Se-4aie.^At  a  sale  in  execntlon  of  a  deeres  a 
decree-holder,  who  had  obteined  leare  to  bid,  waa 
allied  to  hare  made  a  bid  throng  his  agtnt  of 
K90,D00,  bnt  he  shortly  afterwards  repudiated  tha 
bid  and  did  not  pay  the  deposit.  The  propaty 
was  put  up  for  sale  again  on  the  following  day 
under  i.  S06  of  the  Code  of  Qvil  Prooedure,  and 
was  in  due  conrte  knocked  down  fia  a  smalls'  snm. 
The  jUdgmeat-dBbtoT  filed  a  petition  nnder  s.  898 
to  recover  from  the  decree-holder  the  lost  by  r»4alei 
the  petMicin  was  rejected.  On  appeal,— f^sld  that 
the  qnesti<m  at  itsae  waa  one  arising  between  tli« 
parties  to  the  suit,  and  that  an  appeal  lay  against 
the  order  rejecting  the  petition,  TAUiABHAir  -  v. 
pAsaima  I.  Ih  XL,  12  XatL,  4M 


pun^aier  to  let  atidt  eaU  or  far  compeutatioufir 
defteiency  in  orM  qf  Umd—Pmreiater  advrm  m  "mm 
iertit  to  judgmnU'dtHer. — A  pnrrhasrr  at  an  eieen< 
tioQ  sale  of  immoveable  propaty  hdd  by  the  Sheriff 
applied  to  set  aside  the  sale  or  for  oompeosatiaa  on 
the  ground  of  defidency  in  the  area  of  the  land  sold. 
Seld  that,  as  the  interest  of  the  pundkaser  wa* 
adTerw  to  the  interest  of  the  jndgmait-debtar,  the 
fonur  was  not  the  represmtative  m  interest  of  the 
latter,  and  therefor^  even  if  the  Civil  Procedon 
Code  WAS  apfdicable  at  all,  >.  241  of  that  Code  did  not 
apply.  IAa»  Chuader  Sirkar  v.  Beni  Btadkmt 
Birkar,  I.  L.  M.,  M  Cole.,  63,  applied.  Bax 
Naiajx  v.  Dwabxa  Katb  Khrtbt 

[LIkB,.27Cala,284 
4  O.  W.  IT,  18 

284. Deeree  agaiiut 

wiortg^or  for  mortgage-mouey,  aud  direetiag  eaU 
qfnortgagtd  proper^  at  agaiiut  kim  and  a  liird 
parly^Attachmettt  of  other  property  i«  poetutiott 
ef  third  party  at  that  of  tie  mortgagor— Claim  by 
aird  party  to  owertkip  of  luck  properly — SmU 
by  dan^e-kolder  to  ettailiJi  mertgayor'e  right  to 
property, — In  a  suit  upon  a  hypoUiecation  bond  a 
ui^  puty  waa  made  defendant,  tt  she  claimed  tba 
hypotliecated  propaty.  The  mortpgee  obtMosd  • 
deCTeeforrecovo'y  of  tha  amonnt  of  the  bonc^  and  &» 
enforcement  of  tiie  mortgage,  In  exeontiim  of  Qm 
decreft  the  debt  not  being  satided  by  mJs  of  the  mort- 
gaged property,  the  de(i«e-halder  caused  certun  aOi/» 
imnMyeaUe  fnparty  in  the  poKcmoa  of  the  third 


lizcdbyGoOt^Ic 


(  iseG   ) 


DIQEBT  OF  CABE8. 


(    ISM    ) 


CTTtL  PBOOBDDBS  CODB.  AOT  XIV 
OF  1888  (ACT  X  OF  IBTn-amtimMd. 

a.  FABTIES  TO  SUVt—camlimud. 
pvtv  tobe  HttMbed.  Sh«  objected  to  the  ntlMliineDt 
on  tie  gtoimd  that  this  property  tru  her  own,  and 
wu  not  likble  to  Mle  in  exeention  of  Qie  decree.  The 
cbjecticm  wm  allowed,  and  the  decree-holdsr  thta 
-laed  for  a  declaration  that  the  property  belonged  to 
the  mortga^r,  judgmfut^^btor,  and  wm  liable  to 
attachment  and  Mia  in  eiecn&m  of  the  dea«e. 
Mtid  that,  M  DO  claim  in  die  former  mit  wa«  made 
•gainit  the  objector  pereon*lIy>  or  In  a  reprauntatite 
chaiBcter,  bat,  m  reguit  her,  the  only  d»im  waj 
virtuJly  for  a  declaration  that  ihe  was  not  entitled 
to  the  hypothecated  property,  the  decree  altected  her 
only  ■)  far  •■  it  negatived  her  alleged  interert  in 
that  property,  and,  n  tar  ai  it  wae  loaght  to  be 
enforced  agaiut  other  property,  (he  wae  a  etranger 
to  that  mit,  and  her  objection  moit  be  takrai  to  hare 
been  dedded  nnder  n.  27B  and  380  of  the  Ciril 
Procedure  Code,  and  the  pretemt  mit  wae  rigbtlj 
biunght  nnder  *.  288  and  wai  not  barred  by  c  MA, 
Mameiktmr  PtnJuid  v.  &%m  Bakadur  Singh, 
I.  L.  £.,  la  Cale.,4B8,ntemi  to.  U^mamtriT. 
Athfak  AXmad,  I.  L.  B.,  9  Ml.,  606,  and  Simba 
Marithet  v.  Silaram  JPon^'i,  I.  L.  M.,  9  Bom.,ie8, 
ditUngnkbed.    Jaxm  Nuh  e.  Vkuxdo 

[L  X-  B^  U  AIL,  74 

aSR P»rio»t    wuuh 

parfiM  to  Mif  btU  txtmpttd  from  operation  ofitera* 
—Civil  Proctdmra  Coda  flSSS),  *.  iffS—O^telion 
la  ati<icli—MU.—Bti4  that  pertrau  who  had  ori- 
ginally been  made  partiea  to  a  rait,  bnt  bad  beoi  ez- 
preatly  exempted  from  the  operation  of  the  decree, 
were  not  "  paitiea  to  the  tnit "  within  the  m»n(ng 
of  1.  244  of  Oie  Code  of  Ciiil  FrDcednre  with 
regard  to  an  objection  takm  by  them  m  reepect  of 
the  attachment  of  their  property  by  the  decree- 
holder  i  bnt  that  each  objection  matt  be  ooniidared 
to  be  an  objection  nnder  ■.  278  of  the  Code.  Jangi 
■  2fath  V.  Phando,  I.  L.  B.,  11  All.,  74,  referred  to. 
MnxABKAB  HciUB  «.  HuKMiT-mr-HisiA 

[Z.  L.  IL.  18  AIL,  BS 


.   Diffdant  r. 


at  tlDe  eoet*  of  execution  it  not  barred  nndiw  that 

Kction.     6liiUMiBi>i   Cbiba.   Shtatia  v.  Gtni- 

aasKLA.  SuTiTTA        .  4X  Xi.  B^  SI  Mad,  4S 

<Sw  KlTUBXMl  Sastbaiv  d.  Eaksswiumma 

[I.  I..  &,  as  Kad^  sei 
where  tlie  aboTe  ca««  i«  (xplained. 

aS7. ParUat  to   aa 

omit  in  wtMut  tio  daetao  vat  pauad—IXtnuttal  of 
ayplieati«n  far  tall  nf  proftrty  qf  ntmt  fiitni 


.^-An  ord«r  having  %Mn  oMde,  in  •  decree  

a  niit  aguatt  the  next  friend  of  a  minor  plaintift  __ 
p»y  the  Conrt-fee  doe  to  Qorcmmait  in  retpect  of 
the  loit,  the  Collector  attached  the  property  belong- 
ing to  the  Mid  next  friend  with  riew  to  bringing  it  to 


OIVTZi  FB0CBDT7KB  CODE.  AOT  XZ7 

OF  leea  (act  x  or  veniy-ea^i^ntd. 

%.  PAKTISa  TO  SCn—eonelndid. 
tale.  While  the  attachment  wae  rabiiating,  the  next 
fiicod  died,  and  hit  Hin  wai  tberenpon  bronght  npoa 
the  record.  An  application  for  an  order  far  tale  of 
ilie  property  of  the  ton,  at  the  legal  repretentatiTe  of 
hit  faUier,  having  been  dimuMed,  the  Collector 
appealed  againit  tiie  order  of  dionliMl.  Bald  that 
the  Collector  waa  not  a  party  to  Uie  mit  in  which  the 
deoee  wa«  patted  vithin  the  meaning  of  1.  8i4  (e)  of 
the  Code  of  Ciril  Procednre,  and  that  he  had,  there- 
fore, no  right  of  appeal  t  aJao,  that  in  proceeding* 
nJating  to  the  enfratjement  of  an  order  under  i.  4ul 
againit  a  next  friend,  the  next  friend  cannot  be  cm- 
lidered  to  be  a  party  to  the  rait,  and  that,  in  oowfr- 
qaenoe,  thve  it  no  appeal  nnder  e.  244  (d)  at  the 
Code  of  CiTil  Procednre  from  an  order  ftttea  in  tnch 
proceediiigt.  Couiotob  o>  TBiosDroPOLT  r.  Sita- 
KAiuEUBHKA  Sabtxiou  .  L  I^  R,  S8  Ktul.  78 

■.  946  (Aot  inrm  ot  1881,  a  IS). 

Sm  ExnomoR  ot  Dioui— Applio&tiov 

voB  BzBoimox  AVD  Fowiu  or  Covst, 

na   .  I.  Ik  B^  8  Calo,  478 

[I.  I«  R.  17  Calo,,  881 

LI.,  a,  17  Had,,  87 

8aa  LnotATica  Am,  1B77,  Aar.  179— 
Nautki  07  Attlioatiok — I&BKliruB 
An>  Dintnm  Arauajmoxi. 

[L  Ii.  B.,  14  Calo;,  194 

1. 1..  B^  17  Gala;,  881 

I,  I..  B^  38  Calo,  684 

a  O.  W.  ZT^  668 

X.  lb  B,  90  AIL,  478 

L IaTeBttntlonoftitl»— 

EjceenHon  of  deerte^Act  VIII  <tf  1859,  «.  314.— 
Neither  t.  314,  Act  VIII  of  1869,  nor  i.  16,  Act 
XXIII  of  1861,  contemplated  any  enqairy  before  the 
Conrt,  whether  the  property  bdoi^i  to  the  jndg- 
ment^debtor  or  not.    Sunak  Bibi  s.  SAnuTCLi.!. 

[8  B.  L.  lU,  A.  a.  418:  IS  W.  B.,  8S8 


a Filing 

Proeadttra  Coda,  1869. 1.  aiS.—S.  16,  Act  XXIII  of 
1861  (Act  Till  of  ISeS,  t.  216),  did  not  make 
H  eatential  that  the  decree  ittelf  sbonld  be  filed,  bnt 
only  required  certain  particiUan  ipedflad  in  t.  316. 
Act  Till  of  1869,  on  which  the  Judge  it  empowered 
to  pan  ordera  for  execution.  8d?db  Axi  v.  Mobmb 
CHim>u  Ki.v»     .  .  4  W.  B,  His,,  18 

S. XrrcKolarltT  to  appli- 
cation tor  exwmaoa—Proeadmra.S,  1%  Act 
XXIII  of  laei,  did  not  anUuriie  a  Judge  to  r^Mt 
an  appUeation  for  tlia  aitcnttcB  of  a  decMe  on  tha 
groond  ot  an  inegnlaritj  Id  form.  Where  tba 
^pUottton  it  Irreenlar,  the  Judge  ihonld  either 
retnm  tt  Immediatdy  to  the  applicant  for  correction, 
or  with  hit  eontetit  cante  the  neccaair  cotrectlan  to 
be  made.     CHownasT  Pitblash  Hahafattas  •. 

CBOVSBBZ  JoKAUHUf  liAXAXATriX 

[8  -W.  B,,  KU^  16 


lizcdbyGoOt^Ic 


(    12C7    ) 


DIQGST  OF  CASES. 


(    12CS    ) 


CrVlli  PROCBDURB  CODE,  ACT  XIV 
OF  188a  (ACT  X  OF  1877) -«*■«««* 

4,  , . — _  Applioation  In    temiB 

of  dsoree— Decree  ittediitg  oorrtciiort.— Under 
«.  16,  Act  "1X111  of  ISei,  if  »n  ■pplkation  for 
execution  cotrnpondi  with  the  terms  of  a  decree,  it 
dionld  be  admitted.  If  the  decree  iieede  conection, 
the  Court  executing  cannot  correct  it  \  but  it  is  for 
the  detendBDt  to  apply  to  the  Court  which  made  the 
decree.  Buhbshvb  Boi  CfiowPKar  v.  Bibkihhvb 
BoBi 8  W.  R,  877 

s.a4eB. 

8m  Extcdtiok  or  Diosxi— Diobiss  of 
(ovxis  ov  Nativb  Statn. 

[L  Ii.  R..  IS  BoBL,  Sie 

a.  346  0868,  SB.  809.047), 

fiss    CiBM    um>KB    Bn-on— Cbosb-dv 


■.  848  (1868,  a.  816). 

Ste   EZIDDTION   Ot    DiORBB — Butuuiiox 
BT  Aim  ASAIHIT  Kbpshbiktahtxi. 

[X  I..  B.,  16  BoQL,  886 
I.  Ik  &,  18  Bom.,  SS4 
I.  Zi.  R..  as  Calo.,  668 
I.  L.  B..  ai  Bom.,  814 
Set  Qum  mDiB  ExsounoK  at  Dbosbb 

— NoncB  or  Exbochob. 
See  Casbs  ditsbb  Likitatioh  Aot,  1877, 
AST.  179  (ia71,  AST.  iS7i  1S69,  b.  90) 

— KOTTOB  Of  E^BCUIIOB. 

iS>s  LnoiAiioir  Aot,  1877,  abt.  180. 

f.  Ik  &,  6  Oalo.,  604 
L.  XL.  ao  Galo,  661 
I.  Ik  B.,  33  C&lo.,  881 
LlKB,a4  0»la.,S44 

-   ■.  848  (1868.  B.  317)-iM(«u. 


*af  for  mom^fftaratKe  tnht*  no  dag  wen  fixed 
JItr  ataritg. — Against  an  appUcaticu  for  exemtion  of 
a  decree  after  noUce  ander  i.  916,  Act  VIII  of 
18SQ,  the  indement.debtor  pieecuted  b;  Ms  pleader 
cetttin  ground  of  objeetioti,  and  the  petition  wai 
ordered  to  be  placed  on  the  record.  No  day  for  hear- 
ing wat  fixed,  bat  the  case  was  called  on,  and,  on 
accMiat  of  the  abaeoce  of  his  pleader,  the  objections 
of  the  judgment-debtor  were  disaliowed.  Beld 
that,  notwithatanding  the  absence  of  the  pleader, 
the  Jndge  sboold  hare  taken  the  objections  into 
GOQBideration  and    passed    an  order  ander   s.  217. 

BAJBAXI.AB  ShASA  t>.  RAHBADAT  QbOSB 

[6  B.IkIL,  Ap.,  86:  14W.&,166 


Btgniiilst  of. — A  ,  

ISSS,  is  not  required  to  be  verified.      Qof  Al  CHini. 
i>bb  e.  Jvav^  ImiTni  BinrwABii  Qobihd 

[8  w.  K.  aoo 


-  B.  asi  (1868,  e.  as). 


CIVIIi  FBOCEDDBB  CODE,  ACJT  XIV 
OF  1883  (ACT  X  OF  1877)-«i«riii«erf. 
See  Wabsaitf  or  KzBcrmoir. 

[L  Ik  B^  7  All,  60e 
1  Ik  B..  10  Cftlc  18 

a.  863  (1868,  a.  308). 

See  Bbtbibbhtatttb  o>  Dbobased   Pbb- 


BOH 


aicad^ssa 
aaiKB..i88 

LIkIL,33  Cala,8e9 

L  II  R,  30  M:ad,'44Q 

I.  Ik  B.,  8  Bom,  808 

L  Ik  B.,  4  Caio^  14S 

a.  SS8  (1868,  b.  80^ 

Stt  Casbb  ditdbx  Subbtc, 

a.  354(1868,  bb.  801,  80^ 

See  ATTAOHXBira — Attaoeurt  ov  Pbb- 

iOK    .  I.  Ik  B.,  4  Cnlo,  688 

t8  W.  B,  888 


where  a  party  to  a  init  waa  directed  by  the  High 
Court  to  pay  the  costs  of  the  d»y,  and  his  solicitor 
paid  the  money  into  Court  under  a.  EC7  of  the  Code 
of  Civil  Procedtiro  — Seld  that  section  vras  not 
applicable,  as  the  order  was  not  a  decree.  Sbakzs  e. 
SiOBiTABT  OB  State  bob  Iitdia 

[L  Ik  B,  18  Kad,  180 

a.  867  A. 

Set  Coidbokibb — Covpbohibb  db  BiTns 

TIBDBB  ClTXL  PBOOBDUBB  CoSB. 

[L  Ik  B.,  11  AIL.  888 
L  AgreemBnt  modify- 
ing daore* — Agreemni  to  pay  by  iiuialineiUt — 
Oitaraniee  to  indemnify  »•"(*  "*"  pay  judgment- 
debt.— The  prorisianB  of  s.  257A  of  the  tJoda  of 
CivU  Frocadore,  1877,  apply  only  as  between  parties 
to  the  decree.    Yblla  «.  UcBiuia 

[i.iKB.,eii(ui,ioi 

Sa    Arransemari    to 

pay  deeree  if  imtalmentt. — The  dcCTee-holdo  and 
jadgment-debbir  of  a  decree  filed  a  peti^on  (laldi- 
nam^  in  the  C!onrt  •xeenttog  the  decree  pn^ingtlat 
the  Court  would  sanctioQ  an  artsogement  providing  fur 
the  payment  of  the  decree  by  i^sUlmenl•,and<nIlalle- 
ing  the  rate  of  interest  made  payable  by  the  decree.- 
The  Court  sanctioned  the  arrangenient.  Seld  that 
the  "  solehnama "  iras  within  >.  iG7A  of  the  Civil 
Procedure  Code,  and  the  decree  m^t  be  eiscnted  in 
accordance  with  its  provbdons.  Sm  Bax  «.  Dab- 
baibOab  L  Ik  B.,  6  ail,  483 

-  Band  for  taiitfae- 


tion  qfjitdymenl-debt  vifhont  ntnetion  of  Conrl.~ 
&,  the  father  of  the  plaiutiff,  obtained  two  decren; 
one  against  the  defendant  A  and  Ms  father,  uid  the 
other  against  A't  hther  alone,  aai  in  aatiffiMtion  of 


iizoabyGoo(^Ie 


DIGEST  OP  CASES. 


tiieae  decrees  obMoed  k  bond  without  the  nnctiim  of 
the  Court,  »nd  bronRht  b  mit  to  recover  the  trnm  dne 
wider  the  Mid  bondl  Said  thkt  the  bond  «u  void 
under  the  •ecand  claue  of  a.  267A  of  the  CiTil  Pio- 
cednre  Code  (Act  IIV  of  1882).  OjLinsBH  Bhivsak 
isAsDDuBis    .  L  Ii.  IL,  B  Bom.,  688 

4k  Traiufer  of  Pre- 

pertfAi!t(IVofl8aaj,u.88,S9,  aad94—Agr««- 
mMtt/or  fogmtmi  by  ••WofaMab  ■nM  animitetd  <•- 
Urett — £>«Mfto«  ^dearttfor  taU. — A  decree  for 
m1«  andw  •.  88  of  tlte  TiMuttr  o<  Piopetty  Act,  IS88. 
««n  QtAj  be  ezecvtad  for  tb«  unonnt  decreed  or  fonnd 
on  mu  Meoont  being  taken  to  be  diui.  Hid  the  order  for 
Mle  cannot,  eiwpt  with  regard  to  utj  •d^iontd  oott* 
which  maj  be  proTided  for  b;  ui  order  nndv  t.  M, 
extend  in  an;  w»j  the  liabilitj  of  the  jndgment* 
debtor  or  hii  property  under  the  decree.  8ita  Sat* 
V.  Datrali  Dot,  I.  L.  S.,  5  All.,  Ml,  dirtti^niibed. 
Kum  Piius  B.  Shxo  Baku 

[L  Zi.  &,  10  Aii„  lae 

8, Annemmt  or  ad- 

jttfiafi  lati^img  daerwt-^Mortgafffiond  ta  eoA'c 
Jhetion  tff  dtvrt—Sa^etiim  efmvrtaag*  ig  Oomrt— 
iShyJImMcgr  <if  nwefioa. — Whet*  mort^ge-bondfl 
were  pawed  tat  dAte  dDeandMr«ea,andUieei«entiai 
of  the  bondi(wldeh  bad  beemwnotionadby  the  Court) 
and  the  amoutita  for  wludi  they  were  paMsd  were 
certified  to  the  Court,  and  the  Conrt  recorded  the  ad- 
jutment  withont  objection,  and  the  deerece  by 
raawm  of  mch  adjuboent  bccamv  incapable  of  exeeu- 
tion,— feM  that  niffleiait  had  boen  done  by  the 
Court  to  ntiify  the  reqniremente  of  t.  SSTA  at  the 
CiTil  Prooednre  Code  (Act  XIT  of  1B8S),  althongh  no 
formal     Mietion     had     been     recorded.     Ebibbva 

KlMAIA       NAIK     v.      TlBDDBV      VBHXATiaH      FU. 

Vaiudit  YaniATiu  Pai  «  Hkabti 

tL  L.  B.,  91  Bam.,  806 

«.      J»dgm»ni-d*U— 

Samdion  of  Court—Contraet  ^oid—I^iKipal— 
iSarriy.— An  agreement  entered  into  to  pay  interest 
not  awarded  by  a  decree  in  addition  to  the  nim 
decreed  withont  the  Muiction  of  the  Court  which 
paand  tlie  decree  ij  mid  nnder  ■.  3STA  of  the  Code 
of  CiTil  Piocedore,  Act  XIV  of  1882,  to  far  a*  it 
operatca  in  latiifactiMi  of  the  judgment- debt.  When 
the  Toid  part  of  an  agreement  can  be  properly  aepa- 
rated  from  the  reat,  tbe  latter  doe*  not  become  inralld ; 
bnt  where  the  partica  themwlTCS  treat  debts — void  aa 
well  ai  valid — ai  a  himp  ram,  the  Conrt  will  regard 
the  contract  ai  an  inte^^  tne  Hid  wholly  Toid.  upon 
wbicb  neither  tbe  principal  iM>r  the  auetiw  CHi  be 
■ned.    DATiiAnna  e.  Furou 

(X  Ik  B.,  B  Bom.,  176 


7. 


-  Aij'tntment  of 


dterts  wrf  of  Cimrf—Inttalmtta-iomd — Coutidera 
Uo» — Saeeation  qf  dient. — TTiB  proTimoni  ol 
a.  26TA  of  Act  XIT  of  1882  are  intended  to  prevent 
bindiiig  sgreanenti  between  jn<^ment-debtort  and 
judgment-creditor*  for  extending  Uie  time  tor  enforc- 
Log  decree*  by  execution,  witboot  (ontLdeiatioii,  and 


withont  the  wnction  of  the  Court  and  are  not 
intended  to  prevent  the  parttee  from  entering  into  a 
fresh  contract  fcr  tlie  payment  of  the  jndgsient-debt 
bv  inetaJmeiite  or  oUurwiae.  Jhabab  Mabohkd  r. 
MoDAB  SoKASis     .        .     X  I>.  B.,  U  CaIo:,  671 


Ffoeedtrt  Codt,  ».  , ._ 

tor  mon^,  dated  the  Uth  July  1871,  entered  into  a 
oonpioiniae  whereby,  in  iieo  of  a  portion  ci  the 
decretal  matey,  the  decree-bolder  waa  placed  in  poa- 
lession  of  oartain  property,  and  the  remainder  of  the 
decretal  money  vnw  to  be  paid  by  flied  annnal 
inatalmcnt*,  and,  in  case  of  defanit  in  the  payment 
of  any  instalment,  it  waa  agreed  that  the  entire 
amoant  should  becnme  immediately  realizable  by 
execntion  of  the  decree.  On  the  llth  December  1882, 
the  decree-holder,  alleging  defaalt  in  payment  of  the 
instalmenta,  applied  for  uie  eiccntion  in  compromiie. 
Stld  that  such  an  agreement  could  not  be  treated  as 
an  instalment  decree,  and,  aa  rach,  capable  of  execu- 
tion. Dtbi  Sai  v.  Gokal  Fratad,  1. 1,.  S..  8  All., 
BSD,  followed.  Bajcuehas  Bu  o.  Baxhiaitb  Bai 
[L  I..  XL,  6  AU,  683 


8l Adjurfmenlqf 

deer»l  otd  qf  Court — Imtalment-iciid — Coatidera- 
tiim—Baec%tivn  of  dtcrf—Siffit  qf  t»it.~ia 
instalment-bond  executed  by  a  judgment-debtor  jn 
favour  of  the  decree-bolder  and  in  eoneideratian  of 
the  benefit  of  the  decree  bang  given  up  ii  not  void 
aa  an  agreement  billing  under  s.  3S7A  of  the  CivH 
Procedure  Code.  Snch  an  agreement  is  void  only  aa 
far  aa  it  affects  tbe  nght  to  eieonte  the  decree,  and 
may  be  the  fonndation  of  a  f  resb  suit,  Sellatnayjia* 
1.  M,aha»,  I,  L.  &.,  12  Mad.,  61.  Jialar  Maiomtd 
T.  Modan  SotaAar,  I.  L.  S.,  11  Cal<i„  671,  and 
SMium  Chand  Otwal  v.  Zbtarmasna  Sibi,  I,  L. 
B.,  16  Catc.,  B04,  followed.  Ivn  KAvn  v.  Anitai 
Bhacta  .     I.  Ik  B,  17  Had.,  BBS 


la  - 


BtfflBt 


%tof 

dtertt  tritkomt  Madtoa  hg  giviitg  promitiorg  »oU 
pagailt  om  dtmand—Netii  nntwtd  from  lima  to 
time—Svit  oaaoia;— On  the  4th  December  1889,  the 
pluntifl*  obtained  a  decree  against  tbe  detendanb  for 
BSU.  The  decree  was  made  payable  in  eight  days, 
(*.*.,  on  or  before  the  12th  December  1889.  On  the 
ftth  December  1889,  i.e.,  bef  ve  the  decree  was  capable 
of  execution,  it  was  settled  by  the  defendants'  p»ing 
B600  in  cash  and  passing  a  promiwory  note  for  fi941 
payable  on  demand  and  csrr^ng  intereet  at 3  percent, 
per  mensem.  The  decree  was  ntiifled  and  banded 
over  to  defendants,  and  plaintilh  alao  endorsed  the 
summons  to  that  effect.  That  compmmise  was  not 
sanctioned  by  the  Court.  Ou  tbe  9th  November  1892, 
and  again  on  the  4th  November  189S,  the  plaintiff* 
made  up  th«r  account  with  defmdants  and  obtained 
new  promiaeory  notes  from  them  for  the  amount  found 
due  m  renewal  of  tbe  note  passed  in  1SS9.  The 
present  mit  was  brought  on  the  note  passed  on  tbe  4tli 
November  1896,  which  waa  for  B81S,  and  carried 
intereft  at  S  per  cent,  per  tnenaem.    Slid  that  the. 


iizoabyGoo(^Ie 


DIQEST  or  CABS8. 


CIVIL  FBOCEDTTBB  GODB,  ACT  XIV 
OB-  1888  (ACT  X  OF  1877>-oo«(.»«d. 

note  nied  on  f«ll  within  the  purviair  of  t.  8G7A  of  the 
Civil  Piocedare  Coda,  and  iru  void  uid  osenfncMbU 


of  t 


The 


tion  for  the  note  girea  id  Lonu  wm  toe  vgrwmaDL  or 
Ae  pUutiSa  to  Mcept  it  in  wtiitKctioDof  thadeiTst*! 
Uknee  dne  to  tbem.  U  that  ■greanuDtwwToitl,  the 
BcAe  given  tar  the  rdd  conndmtion  wu  toU  alio. 
The  note  wu  not  in  bet  the  •gnonent,  bat  ma  given 
in  pcrformaDce  c(  the  ■gtvenant.  Hhsba  Ndu  «. 
Vanain  Oouamts    .   1. 1*  &,  SS  Bonu,  088 


11- 


£ae«Is«r«Nd*r- 

feiiM^  if  a  nird  forif  to  pay  dtartsi  dtttfor  tl* 
jmdgmmtt'dtitor—AgrtmMt  i»eerporatiug  Me 
ioeola  (•  tnbHUtdiom  of  Me  ie«re*,  tapablt  of 
esenrftoa  irt  tU  AiU  of  On  affr—mt»t~8tif  o» 
MMi  mgrumtat. — The  pUintifl  obtained  a  money- 
deeree  agunet  the  defenduit  S  P,  aod,  in  eieentkn 
thareof,  attached  hit  property.  Therenpon.  ikSFt 
teqneet,  five  penniu  gave  a  havaia  or  cnl  under- 
taking to  pay  the  amonnt  of  the  decree,  and  the 
■ttaehment  waa  removed.  It  ajraeared  that  aone 
payncDt  waa  made  nnder  the  hav^  Sabseqaently 
BP  and  the  detenibmU  Koa.  3  and  S  exeontada 
Und  to  the  ^Hutiff  reeitiBg  the  hKvak,  the  payment 
theminto,  and  agtMlas  to  pay  the  aaonnt  of  the 
decree  with  Intmat.  Hetthv  the  havala  nw  the 
haoA  «M  ImngU.  to  Um  noUee  ot  the  Cowt  lor 
anetiaB.  asd  the  daene,  whieli  waa  npable  of  «mm- 
tkn,  waa  than  dcatnyed.  Um  pblnUS  now  aned  to 
noovv  the  debt  doe  undo  the  bend.  The  IHitrfct 
Jndgewaaof  opinion  tbatthe  part  of  the  bond  which 
ooabkined  a  promlae  to  pay  interert  wai  void,  but  that 
in  reapect  of  the  prineipal  amonnt  of  the  decree  it 
waa  not  void.  On  reference  to  the  High  Court, — 
B»U  that  the  whole  bond  wat  void.  The  havala 
wai  an  agreement  eneh  >a  ia  contemplated  in  para.  1 
(rf  a.  2B7A  of  Uie  Civil  Procednre  Code,  and  waa  void 
for  went  of  the  mnction  of  the  Cout  nnda  that 
■ecUon,  The  bond,  regarded  aa  <ne  in  couidaatiaD 
of  the  havala,  or  aa  an  agreement  for  wUitacUon  of 
the  decree,  wai  alao  void  ander  para.  S  of  the  aame 
•eettonl  for  a  aimilar  reaaon.  Tibkbo  TuinrAKATH 
•L  Hn  Puu  .    L  Ih  B.,  IS  BoHL,  408 


la.  - 


-  Jjreemtmt  4Mtt»d- 


iug  Hm*  of  pagmtui  mnder  d*eru  teilluml  nuteHou 
of  Coart — Application  for  laek  tanetiou  afler  Me 
iterat  wo*  iofred.— The  decree  in  a  tedemption  init 
directed  that  the  landa  mortgaged  ehonld  be  allowed 
to  be  ledeened  on  payment  <a  B80-7-0  by  tlie  plain- 
tilt  to  the  defendant.  The  decree  waa  nbeeqneatly 
moSfled  by  nbftitnUng  B91-S-8  for  B80-7-0.  On 
th«  Srd  Oetnbw  1886,  the  parttee  ntered  into  an 
agreeiMiA  wher^  [imi*r  nltd)  the  tine  to  pay  the 
decreed  debt  waa  extended  to  Ave  yeaia  mm  that 
date,  bat  no  Mnctiou  of  the  Conrt  wae  obtained.     "- 


reference  to  the  High  Conrt, — Said  that  the  agree> 
ment  in  qneetion  reqnired  the  Coort'i  aanddon  under 
a.  8G7A  of  the  Civil  Procednre  Code,  tor  want  of 
which  It  WM  void,  K  tar  ai  it  related  to  the  judg- 


crvrr,  pboobdusb  codb,  aot  aav 

or  1889  (ACT  X  OF  VflTt-eoiUimmtd, 


1  Ii.  K.,  18  Bom.,  M 


"*• r Agr»m„nt   far, 

or  to  ^M,  tvmafoT  taittftictio»  of  jmdfmtHi-d*tt 

Agromml  nithomt  tanetiou  of  CoMrt—Hlafat 
oomtr^t—Contraot  Aet  (IX  of  I87ij,  ..  SS—Com- 
niteraitM.— The  plaintiff  obtained  a  decree  ag^nit 
Hm  defendant,  under  which  the  jndgnunt^defatDr 
wti  Ibhle  to  pay  the  amonnt  by  inatalmmta  with 
intereat  at  4  par  cent  Kvento^y,  the  defendant 
^Uing  to  pay,  Hu,  plalntifl  accepted  a  bond  executed 
jidntiy  by  the  defendant  and  F.  Ua  &tber,  by  iHiieh 
they  both  became  liaUe  tor  the  amowt  of  the  deeiee 
with  Intereat  at  181  pw  oent.  In  a  loit  on  the  bon4 
It  waa  oontoDded  that  the  bond  waa  vwd  nnder 
a.  2I[?A  of  the  (H^  Pracadue  Code,  a*  bdng  aa  agTM- 
mont  to  give  time  for  the  eatia&etloDof  theJadgnMBt- 
debt  made  for  no  oonaideiation,  and  withont  the  aanetieo 
<rf  the  Ccnit,  and  alao  wiOiont  anch  ■■"'■^t^  pto- 
viffing  for  payment  of  a  mm  In  axceaa  of  tiie  amoant  doe 
under  the  deraee  I  that  It  waa  vcM  wttUit  the  mMnins 
of  a. SI  tf  the Ccntnet  Aot  a« bdng toabiddeD byTwol 
a  natnn  to,  defeat  Uie  provlakuB  of  a.  2(7A  of  the  avn 
Pnwednn  Coda  i  and  ttwt,  eaoaeqacntly,  tbe  anit  «■ 
itwaanst  mdntainable.  A*M  that  a.  9e7A  of  tbe 
OodewMMtappBcaUe.  Hwt  eeetiin  wm  famed  to 
noUhtt  the  anibreemant  of  an  agreMnent  «f  the 


of  the  Cowt  In  exeenthm  of  Dm  decnei  tmt  wm  not 
intended  to  take  away  the  right  of  partite  of  enterii^ 
into  a  freeh  omtnet,  eitMi  tta  paymAt  of  tha 
Jndnnent-debt,  to  give  time  for  anch  paymmt, 
or  for  (he  payment  of  a  larger  mm  than  may  be 
covered  by  the  decree  if  it  be  for  a  proper  ooimdera' 
tion.  In  thii  caie  the  oooeideTaticQ  tar  tlw  bend 
waea  lawfnl  ccnaldetatiim ;  itoooldnot  be  at^tlot 
becauie  aatiifaction  of  the  deora*  wu  not  catifled 
to  the  Conrt,  there  waa  no  contideratiMi.  Sold, 
alio,  the  bond  waa  not  v(U  nnder  a.  SS  cd  Uie 
CootiBct  Act  Seaiila— The  worda  "  any  law"  in 
that  eection  refer  to  eome  anbatantive  law,  and  not 
to  an  adjective  law,  rich  ai  the  Procednre  Code  ia. 
Bimii  CsABS  OawAL  c.  TABix-tmrauA  Bibi 

[I.  Ih  B.,  16  Calo,  004 

14.  - 


■  Agrttment  «e( 
to  txaimU  dteret—Bxtouti/M—BrtoA  of  etMfraet— 
Stit  to  rooover  damagt. — like  proviiiima  of  a.  244  of 
tlie  Civil  Frocedura  Code  are  no  bar  to  a  anit  to 
recover  damagn  tar  breach  of  a  eontract  not  to 
execute  a  decree.  EUKASs  BiXTAYi.  Pbibku  «. 
BoBBuuT  .        ,        .    lL.B,a8BoDi..S84 

IS-  ■ AdputmuU      <>f 

doeraa    barnd  i*    liaiitaiiom. — The     nUnUff'a 
1 I— J  :-    u-  Mt.j^ _Li_-    _»       T       -  .     7 


having  been  partly  aattaSed,  tjie  flnt  defendant  afid 
hia  aon,  who  wm  no  party  to  the  decree,  execntad 
a  bond  for  the  amount  ilill  remaining  due.  At  tha 
date  of  thit  bond  the  decree  wh  baireS  by  limTtatHPi, 


iizoabyGoo(^Ie 
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DI0E6T  09  CASES. 


CIVIL  PHOCBDUBB  OODB,  ACT  XIV 

OF  1882  tAOT  X  OF  lls71)-ct>»titntd. 
Jjo  mnctum  for  the  bond  wu  obtained  oodcr  e.  2S7A 
of  the  Civil  Procedure  Code.  The  adjnrtmeut  kim 
■eenred  niider  i.  2E8.  The  pUintiff  now  nted  apon 
the  bond.  On  reference  to  the  High  CaaTt,—Beld 
that  the  bond  did  not  require  the  unction  of  the 
Court  ondei  i.  267A  of  Uia  Civil  Prooadnre  Code. 
Tbkt  lectiaD  reUtei  to  indgment^debti  which  are  rtill 
eoforaoible.    Shxipubat  v.  Qoyisd  »axatui 

[I.  L.  Bq  U  Bom,  8Q0 

16. Civil  Froetdmr* 

CodtAmcudmi%t  AH  (VII of  lS8S},t.  a7—A^Mtt- 
t  of  a  dtcree,  Smit  •po» — Agrtamtitt  to  tittitd 


timta  for  enforeiitg  dtertt  ig  tfteKiio»,-~Oa  the 
Joiy  IS86,  Sobtaiaei  «  decree  agunit  K  for  B815 
with  coiti.      On  the  next  ^;  S  paid  8  BZOD  in  part 
ntiafactbn  of  the  decree,  sad  induced  JT  to  acc^  a 


yl  eieht  i 

bond.  K  contended  tnst  the  bond  waa  void  under 
«.  267A  of  the  Civil  Procedure  Code,  and  that  the  lait 
would  not  lie.  Stld  Out  the  niit  would  lie.  Since 
the  amendment  made  in  t.  268  by  Act  Til  of  18S8 
inch  paytnanti  or  adjiutmaita  maj  be  reo^niied  by 
a  Civu  Cauit,  except  whm  eieoatioK  the  decree,  an4 
therefore,  a  lait  baaed  upon  pii£  a  payment  or 
adjnitment  dtonld  be  admitted.  Via  condnding 
«laiue  of  a.  268  haa  no  ffireet  bearing  on  f.  U7A,  a«  & 
rdatea  to  a  diflwait  inbjeot-mattar.  Qman — 
WheUier  a.  >G7A  rdatea  exelnalTely  to  r ''- 


a  tbc  fbm  taW  by  the 
Bomf^y  HighCoutr  Jl«iw  JTaloMi  *.  JfoAM 
BataAar.  I.  L.  U.,  11  Oate^  871,  Madkuvrait  Ammt 
V.  CMm,  P.J. for  1861, p.  8U,  Sa»eA  Skimum  r. 
Abdailabeg.  I.  L.  M.,  8  £om..  S88,  Fandnraiu 
EaatehiMdra  t.  Nanyan,  I.  L.  R„  8  Bom.,  800, 
and  Davlatting  r.  Powfa,  J,  L.  £.,  9  Bom.,  176, 
referred  to.  Swaxduo  Najutax  Dishtakdx  «. 
EUBIKAXB  EXIBKKA  HVTAIIK  DbsU 

IL  !•.  B,  15  Bom,  419 


17.   ■ 


AgrttmtiU    to 


ffivttim*/ortt«iaii^faeli«»  ^  a  Jmdffmawi-4tU-- 
AyreemtKt  net  tiifon»iJ>U  wdioat  laftetiou  hg  Ma 
ComH.—9.  267A  of  the  Civil  Procedure  Code,  when 
Itprovidn  that  '•nerj  agreenuot  to  give  lama  for 
the  ntiatactioa  of  a  ]ndKment.ddit  a£all  be  vtdd  * 
nnlaN  made  for  oouiidctBtfant  and  witi  the  anction  of 
&e  Court,  etc.,  doea  not  make  anch  aOTe^ooitB  illega], 
in  the  aanae  prahlbtted  by  law.  It  wdy  prevvta  mcli 
aereementa   b^ns  enforced  in  a    Conrt    of    Law. 


Where  tnch  an  agreement  to  give  time,  never 
tioned  by  the  Court  aa  required  by  a.  2GTA|  formed 
part  of  the  conuderation  for  a  bond,  and  had  actn- 
allybeen  enjoyed  by  the  obligee  of  the  bond,— ^aU 
that  Buch  coDaideration,  not  bang  in  iU  nature  illegal, 
and  not  having  aa  a  fact  failed,  then  wae  no  reaaon 
why  the  obligor  ahoald  not  enforce  the  terma  of  the 
bond.    Bakx  ov  Bimoai  c.  Vtashoy  Qi.van 

CLUB^ieBom^dlS 


dVUi  FBOOIIDUBII  CODE,  ACT  XIV 
OF  1883  (ACT  Z  OF  ISTli—oontimud. 

18,    AUtratiom    iff 

dteree. — Par  ElMl,  C.J. — An  agreement  MOctiooed 
under  a  S67A  cannot  be  boated,  without  anything 
more,  aa  a  decree  of  the  Coort,  and  cannot  operate 
ai  an  ordCT  under  a.  210,  thoagfa  an  order  under 
(.  SIO  wonld  opraate  aa  a  aanction  under  a.  3G7A. 
QlBDKlBAP  SuraB  e.  SHSostasHAX  BnraH 

[i.L.B^ia-Aa,67i 


10.- 


■•  Agntmni  i 


tinned  Ig  Conrt  eaecutinff  dtcret—Bftforcemad  iff 
O^fMseKt  t»  ngi^ios.— An  agreement,  wtuch  Wm 
recrired  tlie  Muetion  of  the  Court  of  execution  under 
■.  2G7A  of  the  Civil  Procodnre  Code,  that  money 
due  under  it  ihould  be  realiied  aa  in  eiecution  of 
decree  ntlier  than  by  recourae  to  a  aepuate  mit, 
may  be  mforced  in  execution,  the  Conrt  wbkb  would 
try  t^  regular  auit  brought  upon  aueh  an  agreement 
bring  the  aame  Conrt  which  would  execute  the  decree 
to  enforce  ita  own  terma.  Badaiiva^llai  t.  Ramo' 
linffa  Fillai,6B.I,.S.,aa8!  2tiW.  ff.,  198,  relied 
on.  Teaxoob  Diax.  BnrfiH  e.  SiBjn  Pxbbhav 
HisasB        .        .        .      I.  lb  Bq  SO  Gain.,  fiS 


aa  • 


Agrt»met 


Mwtt»  a  judgmtnt-ortditor  and  a  ptnon  ofktr 
titan  Jnigmtnt-debtor — Pottpontmtnt  ofextenlion. 
— The  ]^viaiona  of  a  2G7A  of  the  CivU  Procedure 
Code  do  not  include  within  thrir  aoape  an  agreement 


take*  to  pay  to  S 
<rfnun».  r    ' 
aU^KFiuA  n 


9L  - 

tnek  a^mimeni. — j> having obtunodadecreeagunat 
B,  the  aon  of  the  latter  gave  the  (cu  of  the  formsraa 
inatalment  bwd  for  the  judgment-debt  without  the 
MMtion  of  tlie  ConrL  In  a  auit  by  ft  ton  to 
recover  the  debt  cd  the  haai.~Sild  that  the  anlt 
would  lie.  fi,  2S7A  of  tlia  CivU  Pncednre  Code 
appliee  <mly  to  agreanent*  between  the  partiea  to  the 
•nit  «  decree.  Bakji  PAinnr  «.  Mixotao  Wuu 
CLIkBH28Boin,6n 

Sa.  Aif;9ttm*9t    of 

daone  out  of  Cottrl—Agrttmenl  not  certified  to 
CoMi — Bnjndieata — 8uit  to  enfone  agreement  or 
for  damage*  for  breaeh  o/t/.— A  deeree  for  partition 
of  family  property  waa  paaaed  in  favour  of  two 
plaintiffi.  One  of  the  plaintifla  hairing  died  before 
executitm,  a  quedion  oroae  between  the  Burvivor 
and  one  of  the  defendant!  aa  to  the  devolution  of  bia 
intoeat,  and  the  det^ion  waa  in  favour  of  tbeaurviv- 
ing  plaintiff.  Tbe  contending  partiea  made  an  ar- 
raogement,  according  to  which  aome  of  Qie  land  repre- 
aenting  the  ahare  of  the  deceaaed  pluntiff  ahould  ba 
given  to  the  defendant     Thii  agreement  wm  not 


lizcdbyGoOt^Ic 


DIGSETt  OV  CASiS. 


note  ■ned  on  fell  within  the  pn/rieir  of  i.  ES7A  of  ths 
Civil  Procednre  Coda,  and  wu  void  uid  noenfta'ceible 
under  the  prorigioQa  of  that  aecUon.  The  coDDden- 
tlon  for  the  note  ^ven  in  1889  wu  the  kgreement  of 
Um  pluntKTi  to  kccept  it  in  attiitu^ionof  thedecratkl 
balaiice  d«e  to  them.  If  th»t  agreemait  wu  void,  the 
■ot«  f^vta  for  the  void  coniidantion  wu  vtud  alio. 
TheaotewHnot  infact  the  Kgreement,  bnt  na  given 
in  vviaeiaaaat  of  the  Mffeament.     HnoA  Nnu  «. 

L  li.  XL.  as  BoBL,  eaa 


u.- 


-  JTaota  or  wu  Jw 


(sAm;  ijr  adiripwily  topaj/deeratidtiifortka 
Judgmtni^Hor — ^ruMeal  ^^orforatiMg  ii* 
katala  i»  vthitUutiot  ^  lAt  deem,   eap^la  6f 

maJt  •fra«M«<.— llie  ^kintifl  obtuned  ■  moner- 
decree  *gunit  the  defendint  S  P,  ud,  in  execation 
th9a>f,>tt*ebedh)j  property.  IWaa[ion,ftt  f  f  ■ 
requeit,  five  p«cwnu  g&ve  &  havaU  or  oral  vnder* 
' }  pay  the  Mnount  of  the   daore^  and  the 


B  F  and  the  detmdtnt*  Ho*.  8  and  S  wecntad . 
b«nd  to  the  plaioliff  reeiliag  ttw  haTala.  Uw  p»jBMnt 
"  -  — -'n,  and  agnelKC  to  par  the  a»oaiit  of  the 
teh  intoML  Neitlw  the  te*alk  nw  tha 
1  bnmght  to  the  nottoa  of  the  Omrt  lor 
and  th«  deeme,  irtiioh  waa  eapable  of  exica- 
tim,  ma  thCD  deriioyed.  Tlw  plalnnff  now  mad  to 
recover  the  debt  doe  under  the  bond.  The  Siririot 
Judge  waa  of  opinion  that  the  part  of  the  bond  which 
contMned  a  promiae  to  pay  intereat  wai  void,  bnt  that 
in  reapect  of  the  prindpal  unonnt  of  the  decree  it 
wu  not  v<dd.  On  referonce  to  the  High  Ckmrt,— 
Held  that  the  whole  bond  w«*  viM.  The  faavaU 
wii  aa  agnament  each  aa  li  oontemplated  In  para.  1 
of  ■■  2GTA  of  the  Civil  Procedore  Code,  and  wai  vdd 
for  want  of  the  Mucticra  of  the  Conrt  nndar  that 
aeetion.  The  bond,  regardod  ai  one  in  conddavtiai 
of  the  havala,  or  aa  an  agreement  fcr  wtiif action  of 
the  decree,  wM  alao  void  nndar  pata.  3  of  the  aune 
•eetiona  tat  a  ainidlar  teaacD.  Vibskd  TuinrAXATH 
•b  Hn  Fiiu  .    .        ,    L  Xi.  R..  U  Bonu  490 


IS.  - 


Ayntwtmt  ixttmd- 

i%g  (iRM  lif  pagmeid  tt»dtr  dteree  wiAo»t  tancHott 
of  Cotrt — ApplieatioK  for  «wS  »o»«<t<™  aflaf  tkt 
dtert*  fa*  barrtd.—Tiie  decree  in  a  Ted«mpUon  anit 
directed  that  the  landa  mortsaged  ihoold  b«  allowed 
to  be  r*de«3ned  on  paymeat  df  BSO-T-O  by  the  plain- 
tiff to  Uie  defendant.  The  de«rae  waa  inbMqnently 
noOfled  by  aabttitnUng  BSl-M  tor  BSO-7-a  On 
Uia  tni  Oatnbar  1886.  the  partiM  mi»tA  into  an 
agreomant  whaeby  (iafer  afut)  the  time  to  pay  the 
decreed  debt  waa  extended  to  five  yean  fiina  that 
date,  but  no  Mncthm  of  the  Coort  waa  obtuoed.  On 
the  ISth  Febmary  ISSS,  the  partiea  applied  to  the 
Court  to  Mnetion  the  agremient  of  1886.  On 
reference  to  the  High  Caii.ti,-~Seld  that  the  agree- 
ment in  qnertion  required  the  Conrt'a  naeUoii  oodet 
a.  3e7A  of  the  Civil  Procedure  Code,  for  want  of 
which  it  WM  void,  w  far  m  it  related  to  the  jndg- 


moit-debt,  and  that  theaauctiivioonlduatbe^r^at 
the  date  it  waa  applied  for.  Naxit  Sou  «.  Chima 
BaofLi        .        .        ,     X  Ik  IL,  18  BcoD.!  M 


to  fftne,  ttm*for  tatfftteHoa  ofjadgmitmOiUtt— 
Agratmtat  mtioia  »aitetii>»  of  Camri—BUgal 
WMinuit—Conlraet  Act  (IX  qf  187aj,  i.  28~Com- 
ndwafiam.—Tb/6  pluntiS  ohtainsd  a  decrae  mbkt 
the  defendant,  ands  which  the  jvdgmen^lsUar 
waa  liabla  to  pay  the  amount  by  hia^noita  with 
intCTcat  at  4  per  oaX  BveDtnally,  the  defendant 
Uling  to  pay,  the  plaintiS  accepted  a  bood  aiecnted 
Joiatly  by  the  defendant  and  T,tnt  fathv,  by  which 
they  both  became  liable  tor  the  aaotint  irf  tM  deca«a 
wiUi  hitererii  at  181  per  oent.  In  a  rait  on  the  bon^ 
it  wee  eoateaiei  tiiat  the  bond  wai  vdd  under 
a.  aE7A  of  the  Civil  Pnoednre  Code,  aa  befatg  an  agMC 
ment  to  ^ve  time  for  the  aatiatacUoaof  the  judgmmit- 
debt  made  for  no  eonaidaatioii,  an  d  irithont  the  MMtitnt 
of  the  Court,  and  alao  without  aoch  wtaetloa  pi«- 
vidfailg  for  payment  of  a  >um  in  eioea  of  the  amonnt  dua 
nnderthederaeei  that  It  waa  void  within  themcaninfr 
dl  *.  n  of  the  Contract  Act  aa  brfoK  fwblddeo  by,  or  (9 
anatoM  to,  defeat  thaprovldciii  tea.  U7AoftbtaTfl 
Frooednia  Codetand  that, ooBaeqoaitly,  tbepiitan 
it  waa  not  BMbUiMUa.  JTeM  that  a.  267A  of  tha 
Coda  waa  Mtappaohle.  Tlwt  aeetion  waa  franed  to 
proUUt  the  miorcement  of  aa  agraaoait  of  Um 
Uzid  mentioned  therein  if  made  wt^ont  the  t"***™ 
of  the  Covri  in  eiacntlan  of  the  deoee,  but  waa  not 
Intended  to  takeaway  the  right  of  putiea  of  entering 
into  a  freah  oonbact,  either  tar  payiuot  of  the 
]ndgment-debt,  to  give  time  for  anch  payment 
cr  for  the  payment  of  a  larger  anm  than  may  ba 
covered  by  Uie  decree  if  it  be  fv  a  proper  conaidna- 
Uon.  In  thia  caae  the  ocmndention  Aw  the  bond 
waa  a  lawftil  conridnation ;  itconldnot  Im  a^dthat 
becanae  aatlafaction  of  the  decree  waa  not  cartified 
to  the  Court,  there  waa  no  oonddovtion.  MtU, 
tito,  the  bond  waa  not  void  nnds  a  38  of  the 
Conbaot  Act.  Seattle — The  wiadt  "any  law"  In 
that  aectiou  refer  to  aome  anbatantive  law,  and  net 
la  an  a^ectlve  law,  anch  ai  the  Procednre  Code  it. 
HVKUK  Chjlhd  Obwal  ti.  T^aut-imxaBi  Bibi 

[L  Ii.  B„  16  Oalc,  004 

14.  - 


to  txtati»  deeree — SxaetUion — AviuA  qf  eontrael — 
Smit  to  fcofr  Amu^m.— The  provinona  of  •.  344  of 
the  Civil  Proeednre  Code  ara  no  bar  to  a  anit  to 
recover  damagn  for  breach  of  a  contract  not  to 
execute  a  deme.  Hunuar  SjUrrAiA  Fbisec  v. 
"  I.lbB..SSBoin^8H 


IH.  — A4jiubm»mt      <^ 

a  d*er*t  larrtd  iv  UaMaHoa, — The  pUntifTa 
father  Iwd  in  Ida  litetinie  obtained  a  deoree  againtt 
Hie  flrit  defendant  and  two  other  persona.  Thiideciea 
having  been  partly  aatiafied,  the  firat  defaadant  and 
hit  ion,  who  waa  no  party  to  the  decree,  executed 
a  bond  for  the  amonnt  atili  remaining  dnc.  At  the 
date  of  tbii  bwd  the  decree  ma  bined  by  limitation. 


lizcdbyGoOt^Ic 
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DIQEBT  OF  CASHM. 


CIVIL  PBOCEDUBB  OODB,  ACT  XIV 

OF  ISaa  CACT  X  or  is??)— cantiMwd. 
'So  nnction  lor  the  bond  mi  obteined  nndcr  •.  2S7A 
ot  tlie  Cvil  Procedure  Code.  The  adjnitDicat  wu 
■ecnred  nnder  i.  2C8.  The  plaintiff  now  ned  npoa 
the  bond.  On  reference  to  the  High  Caait,Sild 
that  the  bond  did  not  reqnire  the  aanction  of  the 
Conit  under  i.  2G7A  of  tha  Cifit  Prooednre  Code. 
That  lection  rdatei  to  jadgmrait-debti  which  are  itaO, 
enforceable.    BsxlPAtxAV  v.  Qdtihp  Naxatar 

[]L  L.  B.,  14  Bom,  8Q0 

le.  - 


Citil  Fr«cedmr* 

CotUAwuudmnt  AH  (VJI  ef  laSSJ.t.Sf—Adj—t- 
mati  of  a  dterte,  Smit  upon—Agretmtitt  to  extend 
time  for  enforeiny  decree  ijr  eeeeutionr—Oa  the  16th 
Jul;  1S86,  <?  obtained  a  dfcree  aguiut  K  for  B816 
with  costa.  On  the  neit  ^;  s:  paid  8  B200  hi  part 
Mtiefactiou  of  the  decree,  and  induced  K  to  acc^  » 
bond  bj  which  he  (S)  gave  np  the  ooatg,  and  by 
which  K  was  to  pay  the  balance  of  the  decree  with 
Intereit  at  the  end  of  raght  raonthi.  fmednpon  the 
bond.  K  contended  that  the  bond  waa  void  under 
■.  2fi7A  of  thaGvil  Pn>cedare  Code,  and  that  the  anit 
would  Dot  lie.  Seld  that  the  nit  would  lie.  Since 
the  amendment  made  in  a.  268  by  Act  Til  of  188S 
(uch  pajtnenti  or  adjnitlneDU  may  be  reo<^niied  b; 
a  CivU  Conit,  exeept  when  eiecating  the  decree,  and, 
therefor^  a  niit  baaed  upon  mch  a  payment  or 
adjoitm^  dkonld  lie  admitted.  The  conclnding 
«lMue  of  a.  268  haa  m>  £net  bearing  on  k  8B7A,  m  H 
rdatea  to  a  dUTcrent  ■nbjeot-matt*'.  Qmlmre — 
WlMtbei  i.  S67A  rdat«a  eicludTdy  to  agreemMiti  to 
aztind  the  Hme  tot  enfordng  daereea  bj  ^nevtioii,  aa 


Bonbay  HigbCowtr    JiabmrMakemtit.Modim 
SuMfAof,  I.  L.  B.,  U  Cate^  971,  Xadlum-at  AaaU 
r.  Ckilm,  P.J. for  1861, p.  BU,  Qametk  Skiwom 
ey,  I.  L.  R.    "    -  —     -      . 


'.  PoHfv,  I.  L.  B.,  9  Bam„  178, 
refaned  to.  Swajoiao  Naxatah  DiKmpANSB  «. 
EABHiXAia  ExuoKA  HTnuj.iE  Dbbai 

[I.  I- B..  16  Bom,  418 


17. 


five  lime  for  tie  tal^factio»  ,  ,  „ 
Agreement  met  nforetahle  tnSMiU  eaitetiom  hy  the 
CDWi.— 8. 267A  of  the  Civil  Procednie  Code,  when 
H  proTidci  that  "  ettrj  agreement  to  g;lTe  time  for 
Uie  BiUabction  of  a  jnd^ient-debt  ihall  be  vrnd  " 
II I  ill  M  made  for  eonridwatlon  and  with  the  Mnction  of 
the  Court,  etc.,  doei  not  make  loeh  wreementa  tllqial. 
In  the  aenae  jnohlbited  by  law.  It  o^y  prevanla  tnch 
•greementi  bdng  enfOTCod  in  a  Court  of  Law. 
Where  inch  an  agreement  to  ^ve  time,  never  mbo- 
tioned  by  the  Conrt  aa  reqaired  bj  a.  2G7Ai  formed 
part  of  Uie  ooniideTatlon  for  a  bond,  and  had  aeta- 
sllybeen  enjoyed  b;  the  obligee  of  the  bond,— ffeU 
that  mch  Mniideration,  not  bring  in  ill  nature  illegal, 
and  not  )ia*uig  aa  a  tut.  failed,  there  waa  no  reaton 
why  the  obligor  ilionld  not  enforce  the  temu  of  (he 
bond.    Binc  o>  Bbmo-al  c.  Tiabhoy  Oansji 

[I.I..B„ieBom,ei8 


CIVIL  FBOOBDUBB  CODS,  ACT  XIV 
OF  188S  (ACT  X  OF  1877)— enftiwad. 

IS,    AlUraiion    of 

decree. — Fer  Ensi,  CUT. — An  agreement  nncUimed 
nodor  1.  3G7A  cannot  be  treated,  withont  anything 
more,  ai  a  decree  of  the  Conrt,  and  cannot  operate 
ai  an  aider  under  a.  210,  thongfa  an  order  under 
e.  210  would  operate  ai  a  kuicUod  nnder  i.  aG7A. 
GuDBABAT  ScraH  v.  Sbbosabhbax  Bixgh 

[I.L.B,iaAll.,671 

10.  Agreement  taite- 

tio%ed  hy  Conrt  execulinff  decree— Enforcement  tif 
agreement  in  exieniion. — An  agreauEnt,  which  haa 
recrircd  the  nnction  of  the  Court  of  execution  nnder 
1.  257A  of  the  Civil  Procedure  Code,  that  money 
dne  under  it  ihoald  be  re«liied  aa  hi  eieention  of 
decree  rather  than  by  reeourae  to  a  aeparate  luit, 
may  be  enforced  in  eiEcution,  the  Conrt  wUch  wonld 
try  the  rej^lar  mit  bronght  apon  nuh  an  agreement 
b«ng  the  eame  Court  which  wonld  execute  t£e  decree 
to  enforceiti  own  tmmi.  Sadativa,Fillai  v.  Sama- 
Unga  FUlai,  S  B.  L.  R., 883  •  MiW.  X.,  193,  relied 
on.  TalixoOR  Dyai.  SorOK  v.  Sauu  Pibihai> 
UtUBs        .  .      L  L.  B,  SO  Calo.,  SS 


aa  - 


Agr  eemei 


hetween  a  jndgment-creditor  and  a  pereon  otier 
than  jndgment-debtor — Foeiponement  ofexeention. 
—The  proviaiona  of  a.  2G7A  of  the  (HvU  Procedure 
Code  do  not  Include  within  tli^  aoope  an  agreemait 
betweoi »  judgmaQi^nditar  and  a  perwn  o&a-  than 
the  Judgmnt^abtor  whar^y  ancn  pencil  In  o 


of  the  deow  agidnat  t      .    „ 

takea  to  pay  to  tiw  jodgment-cre<Ktor  •  oartain  ■ 
tAt^mej.  Sndtagwenwwtaarfttberefttt^enforetaiMo 
altbou^  made  wWtont  tbe  Moctlon  of  the  Court. 
Ewtt  SHmAK  Haxwasi  «.  Omr  BuAn  Fowas 
^Ii.R.a8Bcaa.,60S 

9L  ' 


Xkeree,  a^mt- 

meat  of,  ly  ttrangert — Coneideration — Bond  on 
tneA  a^mtment. — P  haying  obtuneda  decree  agvnat 
S.theamof  the  latter  gare  the  aon  of  the  focnieran 


rL  la  B^  13  Bom.,  671 


decree  out  of  Cottrt—Agrtement  not  eertified  to 
Court — Bee  judicata — Suit  to  euforoe  agrtemeat  or 
for  damtigc*  for  breach  o/ i^.— A  decree  for  partition 
of  family  property  waa  paaMd  in  &tout  of  two 
pluntiflc  One  of  the  plamtiA  having  died  before 
execntitm,  a  qncaUon  arose  l>etween  the  lurvivcr 
and  one  of  the  defendinti  ai  to  the  deTolntion  of  hia 
mtereat,  and  the  decision  waa  in  favoor  of  theaorriT- 
ing  plaintift  The  contending  partiea  made  an  ar- 
rangement, according  to  wluchaomeof  the  land  repre- 
aenting  the  ahare  of  the  deceased  plaintiff  should  be 
gircB  to  the  defeadant    Thit  agreement  was  not 


lizcdbyGoOt^Ic 


(    1276    ) 


DIOEST  O?  CASKS. 


(  me  > 


CIVIL   FBO'CEDTTBB  CODE,   ACT    XIV 
or  1863  (ACT  X  OP  ISTli-eonlinvd. 

certifled  to  tbe  Court,  mnd  the  decree  wu  executed 
at  the  luitknce  of  the  larviTing  pluntiff  who  aab- 
■eqnentl;  nfowd  to  give  effect  to  the  knanfrement. 
*!%«  than  defendant  now  laed  in  the  alteniatlTe  fur 
poawMion  of  the  Iftnd  awarded  to  him  or  for  dunftgn. 
Mtld  (1)  that  the  pUntilPi  claim  for  the  land  ma 
not  mainbuDable;  (2)  that  the  claim  for  daniagei  for 
breach  of  the  agreonenl  wu  nuintainable.  KnlsH' 
xuAia  Ayxasoax  d.  Banoa  AryixaAS 

[L  lb  B^  SO  Hod.,  see 


98,  - 


Agreement  JV 


tatiifaaliom  o/jtdffm»»t-d»il. — A  money-decree  ^ 

paawdag^tut  a  Mnhidar  by  theHif^Conrt  InlSSS, 

and  tt  waatTaaifenedtothaDUtrietOonitforeieca- 


Ibeae  vilbgea  were  hdnded  hi  a  mofteaoe 
mimtly  evMQtad  by  the  JudgMent-dobtor  ht  fkTODr  of 
third  paitie*.  BoUi  before  and  after  the  loortgage 
the  Aermt-hMat  reedred  from  the  lamindar  ocrtun 


ig  to  port] 
veeuthein 


Bubuquently  the  decree^holder  •oQ||;bt  to 
onng  the  land  to  tale,  and  in  compnting  the  amnimt 
then  dne  Rave  credit  for  none  ot  tbo  rami  to  received 
and  ealcnhktad  intarerii  at  the  enhanced  late.  The 
mortgagee  objected  that  the  eompntation  wai  emme- 
oniinboth  theeereepecti,  and  theDurtiict  Jodgeap- 
lield  bii  objeetira.  The  jn^ment-debtor  took  no 
part  in  the  cootcat.  Stld  that  the  Diitriet  Court, 
not  Mug  the  Conrt  whidi  paewd  tbe  decree,  had 
■n  power  to  MUotion  the  agreement!  nnder  i.  2G7A, 
and  that  the  decinon  wa*  right.  PABAlUHUnti. 
Dim  «.  HiaunB  Dohni 

[L  It.  R,  SO  Mad,.  878 

94.  


tanelioiied  by  tit  Cimrl.—A.  jndgmeat-debtor  aiked 
for  time  to  pay  the  decretal  amonnt.  Tbe  decree- 
holden  agreed  to  pve  time  on  conation  that  tbe 
jndgment-debtor  gave  them  a  hnodi  for  K1300,  ttut 
tun  repreientjng  a  portion  of  the  decree-holda'g 
claim  which  had  been  dimuMed  ae  b«rred  by  limitation. 


In  a  init  by  the  deeree-helden  to  recover  the  money 
•scored  by  the  hnn£  given  nndro  the  circumitancei 
mentloaed  above,  it  wai  held  that  the  trancaction  waa 
one  contemplated  by  i.  3G7A  of  tbe  Code  of  Civil 
Proecdnre,  and  that,  m  it  had  not  been  mads  with  the 
Htuctinn  ot  the  Court,  it  coDid  net  be  enforced,  and 
the  auit  ahonld  be  dinmised.  Sakum  Chand  OtwiU 
V.  Taiar%»neiia  Bibi,  I.  L.  E.,  16  Cole.,  604, 
diuented  from.  Dak  Bazaduk  Sihuh  e.  ^audi 
Pmsao    .  .  I.  li.  B.,  18  AIL,  486 


SB. ' Agrtenunt  at  to 

paj/ment  of  decretal  money — Void  agriement. — An 
ajcrei'ment  bHween  the  decroc-holdor  and  the  jndg' 
ment-debter  bm  the  eaticfactton  of  a  decree  by  which 


CIVH.  FBOCEDDKE   CODE.  ACT  217 

OP  1882  (ACT  X  OP  1877)-<tMi(iii«<l. 

any  anm  in  eicea  of  the  decretal  amount  i>  payable, 
aod  which  ha«  not  been  nuctioned  by  the  Coort 
which  paned  tbe  decree,  cannot  be  made  tbe  bau>  of 
a  rabteqnent  mit.  Da»  Bahadur  Sinjh  v.  Anandi 
Pratad,  I.  L.  a.,  IS  All.,  433,  Qatih  Skitram  v. 
Mdmlla  Beg,  I.  L.  S.,  8  Bom.,  B38,  DavlaUing  v. 
PatidM,  L  L.  S.,  9  Bom.,  176,  Vitiim  Ft(A«aiuU 
v.  Smr  Paul,  I.  L.  S.,  17  Bom.,  439,  and  Narafa* 
Deehpandt  v.  Ka^iuatk  KriihiM  Mulaiik  Detai, 
I.  L.  a.,  IB  Bam.,  419,  refmed  to.  Dakd  Mm,. 
wtm  V.  PAiiAKPHAai  Saas 

[LIi.B4lSAll.,479 


TTaui  of  t. 


tiow  q^  Court  to  asratmenii  for  Mati^aetio»  of 
decree.— Agieemeati  for  the  Mtiifactton  of  a  judg- 
ment-debt not  sanctioned  under  i.  257A  of  tlu  Civil 
Frooedure  Code  are  void ;  but,  if  auctioned,  tbey 
may  be  carried  out  in  eiecntion.  DuxeA  Fbabad 
BABBBjn  V.  Laut  Uohcx  Sdtqh  Boy 

[I.Ii.B..a8a«la,89 

0.268(1860.0.806). 

Bee  Cabbb  ditdbb  a.  244  (A(?i  XXTII  o* 
1S61,  S.  Ll>— QUBBTiOHi  ur  EzacmoN 

See  LiHiTATiOT  Aor,  1S77,  abt.  179  (ISTl, 

ABC.    16?}— OBDUt    rOB     FAnSNT     AT 
■FBOmXD  SAIU. 

[111.  &,  s  AIL,  an 

X.  U  K,  4  AIL,  816 

1. 1..  R,  7  All.,  887 

XL.B..UAU.,5e0 

L  Ii.  B.,  ai  Oalo.,  Ma 

LIhB.,ieiCad.,16S 

See  PiHAL  CosB,  ■.  210. 

fl..  B.,  10  Cala,  1S8 
K  B.,  10  Bom,  888 

1_ Adjostment  of  decr«a— 

Seiiff.  Beg.  VIXqf  1799,  Decree*  mndtr.—S.  200  of 
Act  Till  of  18&9  did  not  apply  to  decreea  under 
Begulation  VII  of  1799.  Oopai.  Ceandba  Dbt 
e.  Pnu  Bibi     .  .  1 B.  L.  B.,  A.  a,  78 

a.  Eitqnirg  by  Court 

ae  to  eatitfaBtion  out  o^  Court — Proceeditgt  ta 
exeetaum  of  decree.— I^d'VlJl  of  1869,  t.  206,  applied 
only  to  proceeding!  which  were  takoi  while  the 
deove  wai  in  eiecutioD,  and  did  not  preclude  the 
Coort,  before  putting  the  decree  in  eiecntion,  fram 
enquiring  if  it  baa  been  ntiafled  oat  of  Court. 
Ouoz  CBVKit  M oOKism  V.  Pbakbb  Doeau 

[B8V.Bh970 


S.    Inquiry      ae      to 

eali^aoliou  <(f  decree  betteee»  judgment-debtor  and 
tmt^feree  of  decree. — On  an  application  for  eieca- 
tion  of  a  decree  bdng  preaented  by  a  trauKterea 
decree-holder,  the  judgment-debtor  opposed,  alleging  in 
his  petition  that  be  had  tranaferred  certam  immove- 
able property  to  tlie  petitioner  in  conudentico  of  his 
paying  the  judgment-debt  to  the  original  decree- 
bolder,  and  tbat  (ae  peUtioner  had  diacharged  the  debt. 


iizoabyGoo(^Ie 


<    I»7    ) 


SIGEBT  OF  OIBEO. 


< 


) 


CIVIL  FBOCEDUBS  COD%  ACT  XIV 

or  1882  (ACT  X  OS-  lS77)-«>»<itM>d. 
bntiabtaquently,  having  got  ths  decne  tmnrfaredto 
hinuelf  ioitead  of  enteritig  up  wtiifutkui  of  the 
decree,  bwniiBlaitly  applied  for  eiecntitau  Sfttiitao- 
tion  hmi  not  been  entotd  up  under  i.  2BSi  Civil  Pivce- 
doreCode.  f«Utlnte.£GS, Civil ProoedaTsCode.wM 
iiupplkkbls  to  the  caae,  aince  that  sectioii  kppUea  only 
to  tiis  ease  of  partict  <rlio  itend  in  the  telaUon  of  jndg- 
mant-debtor  utd  jodgsnent-creditor  at  the  date  of  the 
tmuMCtion.  Baha  Axzav  v.  SxBBXTTAfiA  Paxuk 
^  Ih  B^  18  Kod.,  880 

•'  Diertt-kotdtr" 


— B»eetUio»  <(f  daenc — Onurdl  Claiutt  CoatoU- 
dation  Act. — Begaid  being  had  to  the  Oenenl 
Claniei  Cooaolidation  Act  (I  of  1868),  the  woid 
"  deoree-lKQder "  io  %,  268  of  the  Civil  Procedon 
Code,  1882,  ehonldbe  read  in  the  plural.  TlBXUox 
CfiCmSB     fiHDIUGHABna    e.    DIBBKSBO    NATH 

Sabtal    .  .  i:  Ii.  B.,  8  Caloq  881 

[la  O.  I..  B.^  666 

& Mouty     daeree. — 

8.  868  of  the  Cinl  Pi'ocedQM  Codc^  1877,  deab  with 
the  adjutmcmt  of  anjrdeoee,  andnotmeiely  with  the 
adjnatmait  of  •  mcmey  decree.  Baba  Hobaxui  v. 
Wku       .  I.I..B.,eOala,78e:6aikIL.8a 

-  Cinl    Froetdurt 


il  Procednie  Code 
(Act  XlV  (j  1882)  b7  t.  27  of  the  amending  Act  (Til 
of  18^,  by  whidi  uncertified  adjnitmenti  can  now 
be  recognlud  b;  otbec  Conrte  tbui  the  Court  eie- 
cnting  the  deere<^  "^f'""  *°  adjnitmanta  prGTioni  to 
the  «»n»nillng  Act.  CbaDgee  of  law  relating  to  proce- 
dnn  have  letroepeetive  effect.  Balksubia  Pah* 
KHABUATS  «.  BapIT  TUAJI 

[L  lb  B.,  19  Bom.,  804 
-  XxaeuUo*  Iff  At- 


Code,  1882,  refcn  only  to  Uie  axecntion  of  deereee 
luidei  which  money  ie  payable,  and  ij  not  applicable 
to  deereee  for  poneidDii  of  immoveable  proparty. 
Savkasak  Naxbiax  v.  Eavaka  Euxup 

[I.  Ik  B.,  as  H«L,  188 


-^iHs«^M«rin 


Coari.— Aeeordiiic  to    *.  ZOS.  Aot  VIU  of  1869, 

no  adjnrtnwnte  made  out  of  Conit  were  admianble  fay 

tbe  Conrt  in  ezecntion.    Moru  IiAU,  t.  Bak  Dasi 

[W.  &,  1864,  Uls,  88 

BaxA  BnooraATs  Sabib  v,  KinnrAN 

[T  W.  B.,  184 

Odkoa  Gh>Biia>   OoOETOO    e.    MAkbuv   Lall 

Haxtu        .....  e  W.  IL,  868 


oree-ioIAr  to  vaJet«l,—A  letter  from  a  deira-holdm 
to  hii  vakeel  to  put  in  an  acknowledgmeat  into  Court 
U  not »  eettlement  ont  of  Court  cartSod  to  the  Court 


OIVII.  FBOOXIDItB^  CODB,^  ACT   XH^ 

OF  1888  <ACT  X  OV  lSTI)~contin»ed. 

in  the  nannw  required  bj  ■,  306,  Act  VIII  of  ISEff, 

to    warrant    farther    inveitigatlon   in  the   matter. 

Thakooe  Lau.  Uibbbbb  t.  EAjfn  Lall  TawAsn 

P  W.  B,  610 


10. 


Voluntary    ad' 


antbority  and  preiaan  of  the  Conrf  ■  procev,  he  ia- 
enUtled  to  pmtectaoii  j  the  latter  elanee  of  •.  206,  Act 
Till  of  1869,  relating  not  to  each  paynoita,  bat  to 
voluntary  adjtutiuent.  BjpboO  Bubbb  v.  Kiseub 
Cbdxdbb 8  W.  B..  46ft 

IL  - 


'  C<mrl. — Wha^  eevoral  of  the  acta  required  to  be 
aoDB  in  eiecnticm  of  a  decree  are  inch  a*  can  be  done 
through  a  Court,  and  where  all  of  them  are  acts  the 
doing  of  whicb  may  be  certified  to  the  Court  by  tbe 
person  Sn  whose  favour  the  decree  waa  made,  the  policy 
of  a  E06  of  the  Code  of  Civil  Procedare  ii  to  eiolude 
the  reception  of  evidence  upon  tlie  point,  or  any  quee- 
tfca  arinng  out  of  evidence  before  the  Court.  Ko 
adJDitment  can  be  recognized  nuleei  made  through 
the  Conrt  or  certified  by  the  penon  in  whoee  favour 
the  decree  wai  made.  Dwabkabatb  Dabb  BtawAS 
V.  UnosAOHVUC  J>Asa  .  8  W.  B,  8X8 

la.  J4iuittu»t  omt 

q^  Cottrt—Dacree-holder  htootning  parcAiuw. — A 
^  decree-holder,  who  waa  not  barred  by  lapie  of  time  in 
■eeUng  to  ciecnta  hia  decree,  was  oppoaed  by  the 

{'  adgment-debtor,  on  the  ground  that  the  decree  had 
een  aeiEed  and  aold  by  the  Deputy  Collector  in  eie' 
cnlicm  of  the  decree  of  that  functionary'i  Court,  and 
Uat  he  hinuelf  (the  jadgment-debtor)  had  become  the 
pnrchawr  thereof.  Stld  that  theie  proceedinge 
amounted  to  an  adjuitmeut  out  of  Court,  which,  under 
B.  306,  Act  Till  of  1869,  could  not  be  reoogniaed  by 
the  Cooit,  nnleai  e«rtifled  to  by  the  jodgmmt-cre^tor 
hinwell    Bbaxdt   CairroBB  Boi  v.  Nazis   Ali 

Kbab 10  W,  IL,  8M 

13.  - 


Adj»*tm»»t   out, 

of  Court — Buffeincg  of  eert^fieate  of  paymeat. — 
A  petition  agued  and  ued  in  Court  by  a  judgnumt- 
creditor  certi^ing  payment  of  the  amount  due  to  him 
by    hie  judgmeut-debtor  ii  a    luffidoit   cerUBcate 


14. ■_ A4}u»lmt»t    omt 

Hon, — K,  an  execution-creditor  of  C,  applied  to  the 
Court  by  wlueh  the  decree  wm  pawed,  and  cauied  C 
to  be  impriaoned  under  iL  C  tlum  entered  into  a 
compromueuponcertaintermB  with  f  for  theadjuat- 
ment  of  tbe  decree,  and  K  thereupon,  but  without  cer* 
fjfying  the  termi  of  inch  adjugtment  to  the  Conrt, 
petitioned  for  tbe  releaie  of  C,  who  wai  accordingly 
released.  Subsequently  fagMn  applied  to  the  Court 
to  compel  satufaetion  of  the  whole  amount  of  the 
decree  agai  net  C.  This  applicatioow**  opposed  by  C 
on  the  gimnd  that  an  Hjoitmenl  of  tho  decree  uad 


iizoabyGoo(^Ie 


{    ISTB    ) 


DIOEBT  OF  CASEH. 


(    1276    ) 


CTVlL  FBOCBDUBS  GODB,   AC7F    XIV 

or  188B  (d.CT  X  OF  1877)-iwiM<M(«d. 
certiSed  to  the  Court,  and  the  decree  wu  executed 
at  the  Initance  of  the  mrrlviDg  plsintifl  who  sab- 
wqnently  r«fiu(d  to  give  effect  to  the  arnagemeiit. 
He  then  defendant  now  lued  in  the  alternative  for 
Itnwnnrifin  of  tlie  land  awarded  to  him  or  for  damagra. 
Seld  (1)  that  the  pluntiff*!  cUim  for  the  land  was 
not  muntainable ;  (2)  that  the  clmm  tor  damages  for  [ 
breach  of  the  agreoneat  waa  muntwnable.  Kalss- 
XAsija  AxiAMOAS  V.  BijraA  ATiAHaAX 

[I  I..  B^  20  Mad.,  868 


S8.  AgTeemant  for 

tatitfaathii  ofJtdffwtmit-d«it.—A  mooey-deeree  wu 
ptMedagMana  lamindarljy  the  High Conrt  InlBSS, 
Mid  it  wa«  traaitaTed  to  the  IKitrict  Oonrt  for  eiecn- 
tko.  TtM  decree-holder  attached  and  prepared  to 
bring  to  id«  eatain  TilUfea  of  the  Itidgment'debtor. 
nuM  villagta  were  iaclnded  in  a  mortgage  nibie- 
(|iiwtly«>eaatadby  the  indgmmt-debtcr  in  favour  of 
third  partiM.  BcUi  beiore  and  »fter  the  moitgage 
the  decree-holder  rsedved  bom  the  «iiinini1tr  oertun 
■ami  in  condderation  of  hb  aneeing  to  poitponenenU 
of  the  Ml«|Bbi>it  wai agreed betweeoAem at  a  data 
falxeqnent  to  the  nMni^;age  that  intereit  ihaald  be 
oompntad  at  a  higher  rate  tlian  that  proTided  by  the 
decne.  Sattfequently  the  dfcree-bolder  KugM  to 
bring  the  land  to  wlci  and  in  eompoting  the  amonnt 
then  dne  gave  credit  for  none  of  the  mma  go  received 
and  oJciuated  intareat  at  the  enhanced  rate.  The 
tDOrtgsgee  obJMted  tlul  the  computation  wai  errone- 
oni  in  both  tbew  r«apecta>  and  the  IXttrict  Jodge  up- 
held hi*  objeotion.  The  iadgment-debtor  took  no 
part  m  the  contmt  Stld  that  the  Diitrict  Conrt, 
not  beiog  the  Conrt  which  paawd  41m  decree,  had 
BO  power  to  Mnctinn  the  agreemsnti  under  ■.  267A, 
•nd  that  the  deanson  wm  lig^t.  pABAlUHAintA 
Dai  «.  MiKABna  Dobhi 

[L  L.  &.  ao  Kad.,  878 


94.  - 


„ . .  a  <itfM  fo  Iht  jmdgiaent-dtllQr — AgrtammU  not 
taneliointd  by  tht  Coarl.—A  jadgment-debtor  aaked 
for  time  to  pay  the  decretal  aaonnt.  Hie  decree- 
hcdden  agreed  to  f^ve  time  on  condition  that  the 
judgment-debtor  gave  them  h  hondi  for  Bl,600,  that 
tun  representing  a  portion  of  the  decree-holder'i 
cUm  wiiich  had  been  dimmed  a«  barred  by  limitation. 


In  a  anit  by  tlie  deoree-halden  to  recover  tlie  mane; 
aecured  by  the  hundi  given  under  the  ctrcumatancei 
mentioned  alMve,  it  waa  htld  that  the  tranaactlon  waa 
one  contemplated  by  a  267A  of  the  Code  of  Civil 
Procedure,  and  that,  u  it  had  not  been  made  with  the 
MuctioD  of  the  Conrt,  it  eonld  net  be  enforced,  and 
the  auit  ahonid  be  diimiMsd.  ffmtuat  Chattd  Oiaal 
v.  TaAamnt«t4a  Bibi,  I,  L.  S.,  16  CiUc,  S04, 
ditaented  from.  Dak  Bahadub  SnrSE  «.  Axahdi 
Fbabao    .  .  1 L.  B.,  18  AIL,  486 


SB. Agnement  at  to 

pagment  of  dieretat  Money — Void  agnameiit.—A.u 
agreement  between  the  decree-holder  and  the  jndg- 
mentHjebtcr  fear  the  wtiilaGt^  of  a  dci^ee  by  which 


ClVn.  FBOCKDDBS  CODX,  ACT  XIV 

OF  1B82  (ACT  X  OF  VBfn)—e<mliimad. 
any  anm  in  exccn  of  the  decretal  amounl  i>  payable, 
and  which  boa  not  been  aooctioned  by  the  Court 
which  psaaed  the  decree,  cannot  be  made  the  ba«ia  of 
a  rabaeqaent  anit,  Dan  Bahadur  Singh  v.  Ananii 
Pratad,  I.  L.  S.,  18  All.,  430,  OantiA  Siivrau  v. 
Abdnlla  Sag,  I.  L,  B.,  S  Bam.,  538,  Davlalting  v. 
Pandn,  I.  L.  B.,  9  Bom.,  176,  FuAnt  Viikvanalh 
V.  Snr  Paul,  I.  L.  B.,  17  Bom.,  409,  and  JVirayaa 
Dttipanda  v.  Katiinatk  Kriihna  Mnlalit  Dttai, 
I.  L.  a.,  IB  Bom,,  419,  referred  to.  Dald  Hait 
WAHI  c  Pauxohabi  SlHsa 

[LIi.IL,28AIL,47» 


TTant  of  t. 


t\a»  of  Conrt  to  agretmenti  for  tat^faetia 
(lecrs^.— Agrsementi  for  the  ntbfaction  of  a  judg- 
ment-debt not  aanctioned  under  t.  ZB7A  tA  tlw  Civil 
Frooednre  Code  are  void ;  but,  if  aanetioned,  they 
may  be  carried  ont  in  execution.  DussA  Rubad 
Bakkmu  t.  IiAUT  Vosus  SiNOH  Bor 

[L  L.  B^  as  Calo.,  80 

a.  858  (1860,  a.  806). 

Set  Cassb  citdeb  b.  M4  (Aci  XXIII  at 

1861,  a.    11)— QCBSTIOHB  IB  BZBCCIIOIf 


[LLB^9A1L,B01 
t  lb  R,  4  All.,  816 
t  L  B.,  7  All..  897 

1. 1..  B..  19  AIL,  eae 

X  Ik  B.,  91  Onlcu.  6tt 
I.  Zfc  R,  19  Had.,  109 

8t»  Pbhai  Codb,  b.  210. 

n.  I-  B.,  10  Ob1&,  198 
1  li.  B.,  10  Bom.,  988 

1, Adjtutiaent  of  deoraa~ 

Bnng.  Big.  VII  <^  1799,  Decrttt  mnder.~-&.  20S  of 
Act  Till  of  1SS9  did  not  apply  to  decree*  under 
B(«nlation  VII  of  1799.  OoPAi.  Cbutdba  Dir 
«.  Fbku  Bibi     .  .  I  B.  L.  B.,  A.  a,  70 


9.  Enquirji  bg  Court 

at  to  latitfaation  ont  a/  Conrt— Prootedingi  in 
Kceention  ofdtertt.—Ai!t  Till  of  1869,  a.  206,  applied 
only  to  procaedingi  which  were  taken  while  th* 
decree  wai  in  execution,  and  did  not  preelude  the 
(knut,  before  patting  the  decree  in  aecntloai,  from 
enquirins  if  it  hai  been  aatiafled  out  of  Court. 
Obhdx  Chubb  Hooebbjbb  v.  Pbabbi  Domia 

[99  W.  &.  9TO 


tati^aotion  qf  dterts  hatvieat  jndgment-deilor  and 
tran^ftrat  o^  deoree. — On  an  apphcotion  for  execn- 
tioo  of  a  decree  being  preaented  by  a  tranaferee 
decree-holder,  tbe  jndginent-debtor  opposed,  oiling  in 
hia  petition  that  he  had  tranaferred  certain  immove- 
able property  to  the  petitioner  in  conuderotirai  of  hia 
paying  the  judgment-debt  to  the  original  decree- 
holder,  and  that  tlio  petitioner  hid  diMharged  the  debt^ 


lizcdbyGoOt^Ic 


(   IST7   ) 


DIGEST  OF  CASES. 


< 


) 


CIVIL  FOOdtDUBS  CODS,  A07  XXV 

or  188S  (ACT  X  OF  ISTIh-tontin^td. 
bntnibaeqneiitly,  living  got  the  decrw  tnmsfeTTedto 
himteU  inikad  of  ail«Ti>ig  np  Mtii&e^OD  at  the 
decree,  tnadolMitlj  ftpplied  for  ezecvtioiL  Satirfae- 
lion  had  not  heal  entered  npnndsi  ■.  2S8>  CHtU  Fiooe- 
dimCoda.  JTaM  that  ■■SG8,  Civil  Fnwediira  Coda,  wu 
inapplkabUto  the  eue,  rince  that  lecUon  applies  only 
to  t&BcaMof  partiet  oho  itand  hi  tlierdationof  jndff* 
MEnt-debtCT  and  jndgment-cnditor  at  the  date  of  tlta 
tniMKiian.  Buu  Aixav  «.  SunnvuA  Parax 
1^  L.  R.,  18  KacL,  S80 

4b  <•  Biem-ioldtr" 

— XMnrfio*  ^  d<oru — 0»mral  Cla%t»t  Comtoli- 
datiem  Ael.—&mii  bdng  liad  to  the  Oanonl 
ClanM*  CoMoliaation  Act^I  of  1B68),  tha  irord 
"dMree-holdM-"  in  i.  268  of  the  Civil  Piocednze 
Code,  188a,  thonldbe  read  in  the  plonL  Tibbdok 
CaCHDaB  BxuTTACHABni  e.  DmxDBO  Kiia 
Siirxu    .  .  ].  L.  &.  8  0«lc  831 

[la  o.  L.  &,  »e 


6k Mo*tg     daene. — 

8.S68of  tbearilFroMdnreCodf^lS??,  deal*  with 
tbe  MtjOitoMat  of  any^iTee,aQdno(  merely  with  the 
■djtubnait  of  a  moiey  decree.  Bia&  Uoeambd  c. 
Wku       .  I. IhB, 6 000,786: sail. a. 80 

~  Civil    Froetdurt 


Codt  Jmendmtnt  Jet  (VII  of  _ 
Ckmmf*  nj  torn  rttattug  to  fro^imro—Adj'tHmfit 
or  oaHtfaetiou  qf  d4erott.~Tti»  change  esected  bi 
the  UnnKa  of  a.  268  of  the  Cinl  Procednre  Code 
(Act  ZlV  a  1882)  b;  «.  S7  of  the  amending  Act  (VII 
of  1888),  b;  whkli  utcertifled  ■djnitmenta  can  now 
be  reooKiuwd  by  other  Conrta  tun  the  Conrt  eic- 


dore  have  retroapeetive  effect.     BUiEKUhva  FAjr< 
DBABIXAIB  V.  BAFU  XUUI 

[Z.  I..  B..  19  Bom.,  804 


Cod(^  1882,  refers  only  to  the  eiecnlion  of  decreca 
nnder  whidi  money  ia  payable  and  ia  not  applicable 
to  decree*  for  powcwicm  of  immoveabU  property. 
SjjnuUM  Naksuk  «.  Euui  Evxnr 

[L  X*  B.,  as  Kad,  1S« 

8,  AdJMttmmawttof 

CotH.—Aceoraog  to   ■.  206,   Art  VIU  of  1869, 

no  adjnrtmenta  made  ont  of  Conrt  were  adii^inble  by 

the  Conit  in  execotion.    Horxi  Lul  v.  Bah  Qabh 

[W.  B,  1864,  H1&,  88 

Bbta  Bhoophats  Sabxi  v.  Ectwam 

[7  W.  B,  184 

Gdnm  GoBom   GooFTOo    e.    Haebuv   Lall 

Haitu        .....  S  W.  K.  868 


ent-Aeld»r  to  •Botttl. — A  letter  from  a  deoree-halder 
to  hia  vakeel  to  pnt  in  an  aeknowledgmeut  into  Court 
it  out  of  Court  ocrtiiod  (o  the  Gout 


OIVII.  FBOCBStlB^  CODE,  ACT  XlV 
OF  1889  (ACT  X  OS-  1877)-c<m<<.«d. 

in  the  manner  required  by  a  206,  Act  VIII  of  VS%9, 

to    warrant    further    inveatig&tioa   in   the  matter. 

Tkakoos  Lm.  Mussn  <■.  EjUira  Lall  Tiwarbb 

[7  W.  B,  610 

10.- 


Volwttarj    ad- 

Jtutnienft.—Wbete  a  indgment^ebtor  payi  tile 
amount  decreed  to  the  cSccr  of  the  Court  undfr  tlia 
antliority  and  preMure  of  the  Courfe  procese.  ha  i( 
entitled  to  protection  ^  the  latter  olanie  of  a.  20G,  Act 
VIII  of  18G9,  relating  m>t  to  mch  payment*,  bnt  to 
Toliuttary  adjutmeut.  Biseoo  Bubib  v.  Emsvb 
CattasBB 8  W.  B..  46S 

U JJjuttmMt    oat 

of  ConH. — Where  (evcral  of  the  acta  required  to  be 
done  m  execution  of  a  decree  are  inch  aa  con  be  done 
through  a  Court,  and  where  all  of  them  are  acts  the 
doing  of  which  may  be  certified  to  the  Court  by  tbe 
person  in  whoee  famur  the  decree  naa  made,  the  policy 
of  ■.  206  of  the  Code  of  Civil  FnMiedure  is  to  eiolude 
the  reception  of  evidence  upon  the  point,  or  any  guoa- 
tion  arising  out  of  evidence  before  the  Court.  No 
adUnitment  can  be  recognLted  unleBs  made  throngb 
the  Court  or  cartifled  bj  the  person  in  wlioee  favour 
the  decree  was  nrads.  DwASXAXAia  Dasb  BuwAg 
V.  UBBOSAcacBH  JJabb  .  8  W.  B.,  819 


la.  - 


A^juitntitt  eitt 

Sf  CoMTt—BKTti-holder  becot»ing  jmrchater.—K 
ecree-holder,  who  waa  not  barred  by  lapse  of  timo  in 
■eekiDg  to  execute  his  decree,  wae  opposed  by  the 
indgment-dabtor,  on  the  ground  that  the  decree  had 
been  sdsed  and  sold  by  the  Deputy  Collector  ia  exe- 
cutim  of  the  decree  of  that  functionary's  Court,  and 
that  he  himnelf  (the  judgment-debtor)  had  beocime  the 
purchaser  thereof.  Stld  that  these  proceedings 
amounted  to  ao  adjustment  ont  of  Court,  which,  under 
s.  206,  Act  VIII  of  1669,  conld  not  be  recognised  by 
the  Court,  unless  certified  to  by  the  judgment-credittnr 
himsell  Bkabdt  CacssBX  Bor  v.  Nazeb  Ali 
KaAa 10  W.  B..  S64 

IS.  Adjiuin^mt   oW 

o/  Court — SMfflciencti  (f  ctriijUait  ^  pagtutai. — 
A  petition  ugned  and  ued  in  Court  by  a  judgment- 
creditor  certifying  payment  of  tbe  amonut  dne  to  him 
by  his  judgment-d^tor  ii  a  snffidant  cotifleate 
of  payment  under  the  decree  in  tbe  term*  of  s,  20C^ 
Code  of  Civil  Prooedure.  Baajsoollab  Sbaieb  v. 
EALUOBima  ,  iaw.B..868 

1*.- 


q/'  Covrt—lMg  nf  esaeulum-ertditor — Preiump- 
tionr—K,  an  executiontcreditor  of  C,  applied  to  the 
Court  by  wHch  the  decree  waa  passed,  and  cansod  C 
to  be  imprisoned  under  it.  C  then  entered  into  a 
oompTDmiieuponcertainteima  with  £  for  the  adjnat- 
ment  of  the  decree,  and  E  thereupon,  but  without  cer- 
tifying the  tcrma  of  such  adjustment  to  the  Court, 
petitioned  for  the  release  of  C,  who  waa  accordingly 
released.  Subsequently  fagain  applied  to  the  Court 
to  compel  satisfadJon  of  the  whole  amonut  of  Uia 
dccreo  against  C.  This  application  was  opposed  by  C 
on  the  gnnuid  that  an  adjustment  of  the  decree  had 


iizoabyGoo(^Ie 


(    1ST9    ) 


DI0B8T  OF  CASBa. 


(    12S0    ) 


UVIXi  FBOCBBTTBH  CODS,  ACT  XIV 

OF  1883  (ACT  X  OE-  1877)-«>«(.')MHtd. 
Ukaa  pUcs  between  him  and  f .  The  Judge,  bow- 
arer.  refoMd  to  eater  into  the  qneitioD  of  the  kdjnit- 
ment,  m  the  temu  of  it  bad  not  been  certified  to  the 
Conit  nnder  ■.  206  of  the  CSvil  Procedore  Cods. 
^«M  tlut  the  Judge  «u  inenor ;  that  itwuthedat; 
of  f,  on  &ppl^ng  for  the  releue  of  C,  to  certify  the 
■djoitnieDt  to  the  Conrt ;  th&t  It  would  be  nujaat  to 
ftllow  him  to  tkke  kdruttBge  of  hi*  own  omlMon  to  do 
■oj  Bnd  th>t,  not  h&Ting  done  ao,  the  prcsniniAloii 
agMnrt  him  wai  that  the  decree  had  been  ntufied  in 
foil ;  bnt  that,  tinder  the  (nrcnnut&neei,  it  wonld 
be  the  moat  eqnitable  coorie  to  direct  the  Jadga 
U>  enquire  into  the  tenni  of  the  adjujtmeat.  Cwe 
remMided  for  Ui»t  porpoMi    Chavoo  ta£U>  Dctha 

HaHUAS  V,  KAJiITAUC  S-kRAXAWDkM 

[4  Bom^  A.  O^  ISO 


10. 


-  A^ftutmtnt     ott 


of  Comrt^CoiKpromu. — ITiaad  B 
noD  of  k  certain  hoow.  B  uuwered  that  the  hooH 
•mu  hi*  own ;  that  S  hating  frandolently  got  poHet- 
non  of  it.  he  (.B)  had  filed  a  rait  toreooTer  potseaeioni 
that  a  decree  wai  paated  ia  hii  faToor  in  the  lower 
Court,  which,  however,  waa  revened  on  appeal ;  that, 
pending  a  ipedal  appeal,  a  compromiie  had  been 
(ntered  into  between  him  and  S,  in  pnnaanc«  of 
which  he  (£)  wai  pnt  in  paaeoMJon  <^  the  honae. 
The  termi  of  thii  ccmpromiM  were  not  certified  to  the 
Court  nader  e.  206  of  the  Civil  Procedure  Code. 
A«Ii  that  this  coDipTomiae,haTicigbe«D  ttfected  after 
the  devee  bt  favoor  of  B  had  been  rerenad,  £d  not 
eeua  within  the  meaomg  of  a,  206,  and  wai,  thcrefDre, 
ft  good  defence  to  tlia  nit  of  M.  Habi  Saduhit 
Dn»an  o.  Bif  v  Bnran      .  B  BonL,  A.  0, 78 


-Adjn. 


madt  out  of  Co%rt~Fasmt»t  into  Cowf.— Under  the 
Civil  Frocedni«  Code,  a.  206.  a  debtor  nnder  a  monsr- 
decree  can  at  anj  time  bring  the  amovnt  of  hia  debt 
into  Conrt  to  be  paid  to  the  jndgment-ereditor ;  and 
hj  analogy  any  cither  peraon  against  whom  a  decree  ia 
ittade  for  tlie  delivery  of  movokble  or  immoveable 
property  baa  an  equal  r^bt  to  relieve  hinuelf  from 
further  vexation  by  making  Mitiafaotion  with  the 
knoiriedge  of  t)>e  Conrt  in  aveh  mode  aa  the  circnni' 
atancef  of  the  ipedal  caae  admit  of.  By  tbe  wme 
■ectioQ  all  adjo^ieiita  of  decree*,  whatever  be  the 
natnre  of  the  aabject  of  those  deereea,  moat  be  made 
with  the  knowledge  of  the  Conrt.  Qnter*  fby 
MaxEBT,  J'.)— Where  a  party  ifaDjly  acta  in  obe- 
dlenoe  to  a  decree  i*  he  debarred  from  ihowing  that 
Iw  haa  done  lo  by_  the  word*  "  no  adjnatment  of  a 
decree,  in  part  at  in  whole,  diall  be  recognized  fay  the 
Conrt,  nnleaa  inch  adjnitment  be  made  through  the 
Conrt,  or  be  certified  to  the  Conrt  by  the  pciaon  in 
whcee  favour  the  decree  haa  been  made  or  to  whom  it 
ha*  been  traniferrsd  F"  BJU  LuOkbib  CaawnsKllli 
V.  Tbvaxbb  Chowsbbt  ,  18  W.  XL,  E20 


Omz.  FBOOSDUBB  CODH  ACT  XlV 

or  lesB  (ACT  z  or  ian)-eo»ti»Md. 

through  the  Conrt,  and  trUIe  the  decree  ia  (utire, 
on^t  to  be  taken  into  acoonnt  and  eet  off  aa  in  aatia- 
factioo  of  the  whole  decree.  Bbtbub  Nath  SBABa 
«.  KtrnxTA  Lu  Bor  .     SO  W.  S.,  ISl 


'-Attjmtlmeiit  through  Ceuri.^The  raing  on  a  kiit' 
bnndi  in  Court  does  not  neceaearily  nuke  it  the  instm- 
ment  of  a  public  adjaatment  through  the  Cimrt,  within 
the  m«wiing  of  a.  206,  Act  VIII  of  18&9.  Hctddoh 
Mdhut  Mnma  «,  Pub  BttsBHCir    7  W.  B.,  486 

IB.  Fart  paymaUt 

not  otrtifi^d  to  Cow^.— Q«<en)~Whetb«  part 
paymffiita  nnder  a  decree  may  not  be  proved,  aHhoo^ 
they  have  not  been  made  through  the  Court,  or 
eotifled  to  the  Court  nnder  a.  206  of  Act  VIII  of 
1869.  BBUBOirBBWABi  Dbbi  e.  DnAHira  Sarthas 
C9  B.  L IL,  A.  a,  830  :  11 W.  B.,  SSS 

90. Bond  payablt  Ig 

in*lalmentt — Sxecntion  of  d«ere» — Limiiation. — 
A  indgmcnt-cretUtor  ii  entitled  to  prove  paymenta 
made  according  to  the  temu  of  a  kutbundi,  for  the 
pnrpoae  of  ahowing  that  hia  right  to  ane  out  eiecn- 
tien  nnder  the  fcialbundi  wa*  not  barred  by  limitation. 
Bbuboxbbwaxi  Dibi  v.  DcrutA-TH  Sakdtal 

[8  B.  Ii.  B.,  A.  C,  890 :  U  W.  Bh  S8S 


SL  Dtartt    payail* 

by  inttalnuni* — Emoimiian  of  daeret — LinHlaiion, 
— Where  a  creditor  haa  obtained  a  decree  tor  money 
payable  by  inatalmenti,  the  whole  amoont  to  become 
doe  on  Ulnre  by  the  dditor  to  pay  me  of  the  in- 
atafanent*,  he  b  npon  foilnre  oititled,  notwithatand- 
hig  *.  206  of  Act  YIII  of  1869,  to  cwne  inte  Court 
and  certify  to  the  Conrt  and  prove  payment  of 
the  earlier  init«lDientt,  to  ahow  that  eiecntion  of 
hia  decree  i*  not  barred.  Faub  Cbavi*  Bosb.e. 
MisAir  HOBUV  Gbosb 

[4  B.  L.  B,  F.  B.,  180 :  13  T.  B.,  r.  B.,  40 

jDaam  Mohutbb   Dosbcr  c.  Hu>ht!b   Csmi- 

sib  edb 16  w.  B^  ea 

-   Payment     not 


17. 


BptiHius   dtarea 

into  tharti — Paymt»t4  by  jndgtnent-dibtor. — Pay- 


cartifl«d  U  Cow*— CM»i  PrOaednre  Code  (Act  VIII 
of  1S59J,  ».  am~D»crtt  payable  by  itutalmenU.— 
A  decree  dated  22nd  Cheyt  1296  (Igtb  April  1862) 
provided  "  that  the  defcndanta  do  pay  the  decretal 
money  aa  per  inatalmenta  given  below,  othomae  the 
plaintiff  will  have  the  power  to  cancel  the  inat^menla 
and  realiie  the  entire  amount."     The  -    '  '    '  ■ 


the  month*  of  Ifi^h  and  Byaack  in  the  three  follow- 
ing yean.  In  an  application  made  on  EHJi  February 
1892.  for  execution  of  the  decree  the  decrec-holdn 
itated  that  only  the  first  inataJment  had  been  pud, 
and  aaked  for  execnticn  for  the  amount  remaining 
due  under  the  decree,  and  the  judgment-debtora 
denied  liaving  pud  any  of  the  inatalmenta.  Pay- 
ment, even  it  made,  haA  not  been  certified  to  the 


iizoabyGoo(^Ie 


MOEST  OF  CASES. 


{    1283    ) 


CmXi  PBOCBDUBB  CODB,  ACT  XIT 
OF  1889  (AC^  X  OT  1877>— oMtiMiarf. 

Cooit.  B«li  thkt,  sltlionBh  under  the  pfoviiiaiu  of 
t.  S6S  of  th«  Civa  Prooedon  Code,  the  Mymsnt  ia 
queiticti,  if  lude,  eovid  not  be  recogniied  m  a  V^y 
taant  or  Kljnrtmnit  ot  the  decree  yet  it  wu  onm- 
petent  to  the  decree'holdeT  to  prove  nch  pajrinait  toi 
the  pntpcae  of  ibowiiiR  that  the  eiecntion  at  the 
dfcree  WM  not  bMTod.  There  U  no  m«teri»l  diflerenM 
In  tlu»  wepect  between  >.  268  of  the  Civil  Procedore 
Code  (Act  XIV  of  1883)  ind  e.  206  of  the  old  Code 
(Act  VIII  .of  1866^  on  which  the  esM  of  Fakir 
Ciamd  SoM  T.  JdufiM  Mahaa  Qhota,  4  B.  L.  E.. 
F.  S„  180,  wu  dedded.  Htjbki  Psmead  Ch»w. 
Dsjti  e.  NAsn  SuaK      .  L  L.  B,  U  Cala,  MS 


-  Limitatim 


—The 

Court  otnnot  reaogntie  in;  Birsngtment  between  the 
nrtie*  enha^iug  the  poiod  of  limitatLiB  allowed  b; 
kw  for  the  eiecntnin  of  decree*  at  whieb  attere  the 
tenu  of  Uke  decree.    Kbibbwa  Eamu  Siicq  c.  Bibc 


OlVn.  PEOOBDUTUI  CODE,  ACT  XTT 

OP  1888  (AOT  X  OF  1877>-*o»<i««A 
Oloii,  4  B.  L.  B.,  F.  B.,  ISO,  PummnanJdar 
Jiwatida*  V.  Vallaldat  Wallji,  I.  L.  B„  tl  Bom, 
B06,  Siam  Lai  v.  Kanakia  Lai,  I.  L.  E.,  4  All., 
8ie,  Zakur  £Aaa  v.  Bak\tawar.  L  L.  R.,  7  Alt., 
B27,  and  Hurri  Ptrthad  Chovdkiy  v.  JTori* 
Sinai,  J.  L.  B.,  31  Cole.,  543,  referred  to.  Kiihak 
Baaa.  v.  Akak  am&s        .    L  !•.  B.,  17  AIL,  4A 

■   Civil  Froetdmrt 


24. Civil  Prmwifire 

Codt  flSaaj,  *.  aOa—Limiiation  Act  f^V  of 
tm),  *».  19  and  gO—Sm»culion  traiafertied  to 
Collv!tor—Aek»o»Udgmt»t  i»  the  Cimrtqflit  Cel- 
ttelorqf  partpagminto/dtcntal  moitiMi,— Where, 
kfter  k  decree  had  be«n  »ent  to  the  Collector  for 
execntion  nndcr  the  provialont  of  i.  820  of  the  Code 
of  (Svil  Pracednre,  tba  decree-holdci  and  jadgment- 
d«Moc  i<dD«d  in  an  appUoation  to  the  CdlectOT  in 
wluch  the;  itAted.  (oi  the  <m«  hand,  that  the  decree- 
Mder  bkd  received  BS,900  in  p«rt  njmant  of  the 
decretal  amonnt,  and,  on  the  other,  Uiat  tboe  wm  a 
eertidn  balance  dne  from  the  jndgment-debtiK  nndv 
the  decree,  and  that  arrangemente  bad  been  madd 
between  the  paitiee  for  the  pajrment  of  inch  balance, 
•^Seld  that  the  above  appticatiaQ  wu  propertf  made 
to  the  C<JlectoT  M  bring,  within,  the  meaning  of 
I,  aS8  of  the  Code  ot  Ctvil  Froeednre,  "the  Court 
whMe  dnty  it  It  to  execute  the  decree,"  and  that 
the  apidication  wai  a  valid  acknowledgment  tor  all 
nnrpoaea  and  nAdent  nuder  b>.  19  und  20  of  the 
Limltatiiui  Aet,  )S77i  to  wvc  UmitaUon  in  respect  at 
the  cMCDtion  of  the  decree.  Muhaious  Said 
KEUe-PATuSAKV      .    I.  lih  &,  16  AIL,  aaS 

SB.  — ■  Unetrtifitd  pay 

mtnt  Jif  part  ^  iterttal  amount — Flea  of  limita' 
lion  raiMad  hy  jndgm*U-dtbtor.—9. 268  of  the  Code 
ot  Ci^  Aveedare  will  not  debar  a  decree^older 
faoni  giving  ertdeoce  of  nneertiflod  paymsnte  made 
to  him  Mb  of  Conrt  in  partial  eatiifution  of  the 
deoee  by  the  ]ndgm«nt-debtor  where  the  jndgmecit< 
debtco'  hti,  ts  awwer  to  an  appUcation  for  execution 
ot  the  decree  againet  him,  put  forward  a  jdek  ot 
ImUatiMU    Fakir   Ctattd  JBoM  v.  Madaa  Mohan 


86.. 

Codt  AmendmtiU  Act  (VII  of  1888),  t.  97— Poy- 
mtni  *ot  eerHjltd  to  Conrt— Froef  qf  tunk  payment 
for  the  pnrpott  of  rUtarmininff  tht  qneilion  of  limi" 
tafion^—Vnda  ■.  258  of  the  Code  of  Civil  Fro- 
cednre  (ai  amended,  by  Act  VII  erf  1B8S),  aa  there 
!»  DO  time  flied  within  «4iiob  the  decree-holder  ia 
bound  to  certify  a  payment  made  out  of  Court,  mcfa 
payment  may  be  eertiAed  at  any  time.  Andalthongh 
inch  payment,  until  certifled,  cannot  be  reoogulied  by 
a  Court  executing  a  decree  a*  a  payment  or  ad^t- 
ment  of  tlie  decree,  it  ia  itill  open  to  the  Conrt  to 
talie  evidenoe  about  the  payment  in  order  to  deter- 
mine whether  an  application  tor  eaecntion  ii  b«rred 
by  UmUatiou.  Mnrri  Srrthad  Chofodiry  v.  Natib 
Singh,  I.  L.  i„  31  Cole.,  6*2,  followed.  tVKAMtM. 
V.  Bauji      .  .    L  Ii.  &,  21  Bool,  laa 


«.- 


-  KilGmndi — Bet' 


e*tion  of  decree. — Where  a  decree  had  been  obtained 
for  a  certidn  mm  of  money  without  interest  and 
afterwarde  a  kiitbundi  was  filed,  by  which  the  decree- 
holdet  and  the  Judgment-debtor  agreed  that  the 
amount  of  the  decree  shonld  be  [aid  by  inatalmente 
with  interest,  and  the  jndgmmt-debtor  had,  bj  hit 
ooDduct  for  sevei*!  years,  Seated  the  Idstbnndi  ai  it 
It  -^ae  a  deeree, — Mrid  that,  nuder  the  drcnmstancei 
of  the  Mse,  Um  jndgment-dAtoroavId  notatterwarda 
object  that  the  Uitbnnfi  ooold  not  be  eceeuted  as  m 
dMstiti  and  that  a  fresh  sidt  should  be  brcvght  npoB 
the  kistbimdi)  but  the  decree-hoLJer  was  eutiUed  trs 
take  proceeffingi.  on  the  kistbundi  at  if  St  were  part  of 
the  (viginBl  deo«e.  Dihosath  Bih  o.  Oubdckuxk 
FAi.  .        .    14  B.  L.  B..  887  ;  81  W.  B.,  SKV 


-Kittbmndi. 


There  ia  no  procedure  under  Act  VIII  of  1359  nndcr 
which  execution  can  be  t«ken  out  upon  a  kistbnndl 
filed  in  Court  after  decree  wluch  Itts  not  been  in- 
corporated  with  the  decree.  llASHTnB  CacxDiB 
Hwawtvs  v..  Madhdb  Laix  Ekah 

[14  B.  I..  B,  88a not*  lIB  W.  B,  648 


and  afterwards  by  an  amngement  befeween  the 
jndgment-debtor  and  the  decree-bolder  it  was  agreed 
that  the  decree  ibonld  be  payable  by  iutolment* 
with  interest  at  a  very  high  rate,  and  paymeuts  had 
subsequently  been  mode  at  large  >ums  of  money  in 
the  term*  of  the  arrangement  and  a  balance  remained 
due,  it  was  held  that  the  decree-holder  could  not 
teoover  in  execution  ot  the  decree  any  scmi  beyond 
S  r. 


lizcdbyGoOt^Ic 


(    1S88    ) 


DIGEST  OF  CA8BB. 


{    138*    ) 


CrVHi  PBOCEDTTBa  CODS,  ACT  XIT 

or  1S8B  (ACT  X  or  187T>— AMtimMl. 
what  wu  itated  in  the  decree.     EAimXAIAL  Pvwvn: 
«.  CouuCToB  or  Ciri'xxcx 

(14  a  lb  B.,  aei  nota :  le  w.  B^  sn 

inraxsiTs  S^shoo  Ehait  v.  Doobc^a  Cmixti 
8ah&  .     6W.XU,B.  aC.Be£,l 

80:   Bemd   give*   »• 

tatitfaeliom — BtfMAt  in  pat/ifg. — Where  k  indg- 
ment-debt(K'  executed  ■  kutbundi  ac  inrtalmentbond, 
providing  for  the  ntiifsctiun  of  the  decree  whidi  had 
been  obb^ed  againit  him,  and  mb^qnently  failed 
to  pa;  aocording  to  the  t«nu  of  the  Matbnndi, — 
Seld  thfit  the  decree-hotdec  oonld  enforce  hil  dldm 
nndor  the  tarmg  of  the  Idatbnodi  by  proceeding  in 
eiecnticii,  and  need  not  file  a  freah  suit.  Tixa 
BuwAS  c.  Ealisaib  Ruhbjh 

[3  B.  Xi.  B^  A.  C  ass :  U  W.  B,  86 


8L  - 


Selaa*»  vitho^t 


eotitideratUm — Adjtutmt^t  otkervintkan  thronsk 
tht  Ctmrf. — A  had  oUuned  a  decree  a^nit  B,  C, 


t  Conrt  A  recrired  a  nun  in  part  nUifaction 
of  bia  decfce.  Snbieqnently  A,  at  the  reqnest  of  B, 
and  withoDt  reeeiTing  an  j  condderatitai,  gave  him  a 
letts  in  Bm^U,  purpattug  to  be  a  releaie  to  him  of 
the  remainder  of  hia  decree  bnt  aneh  adjnitnent  wm 
not  made  thronsh  ik»  Cooft.  A  aftenrordi  applied 
(or  eieeation  of  hii  decree  agunit  B,  C,  and  J>, 
bnt  hil  appticatim  waa  refased,  the  Conrt  treating 
the  letter  a«  a  rdeaaa.  A  appealed.  Btld,  on  appeali 
that  tht  letter  waa  not  a  releate  t  there  wa«  oa 
conndanticD  for  it.  The  adinatment  of  the  decree 
■hootd  hare  beeti  made  thioagh  the  Court  or  certified 
to  tt  in  aoeordance  «ia  ■.aoe.ActTIU  ctise9. 
Bhubvr  Moku  BoBunumi  «.  Sum  Cbabab' 
6AUAB    .  fl  B.  £>,  B.,  880  :  16  W,  B..  O.  0.,  5 

88.  - 


tween partiti  forpt^neiit  qfdaert*  bg  inrlalntttil* 
— Suittqumi  application  for  exee«l<on.—C  ob- 
tained a  decree  against  N  for  payment  of  a  oertun 
gum  of  money.  Tarioni  applicatinni  were  made  to 
ezeonte  the  decreoi  andononeof  ttunn,  ineoptember 
1S69,  the  nun  of  111,000  wai  paid.  Snhnqnently, 
on  Deoember  16th,  1S70,  It  wai  arranged,  npon  a 
petition  of  N  and  the  ctmaent  of  A,  that  a  farther 
pavnent  of  fil,000  ehonld  ho  made,  and  that  the 
balimcc  of  the  debt  ibonld  be  paid  with  !ntsr«st  at 
the  rate  of  1  per  oent.  per  moDtb  by  month];  icstal- 
menteof  8125.  InMay  1872,  C  applied  for  execution 
for  recorery  of  the  balance  dae  on  the  decree,  dednct- 
Ing  the  amonnt  received  nnder  the  arrangement. 
Held  he  waa  not  entitled  to  eiecatioo  in  laporKaaioii 
of  the  ^reement.  Chvhdxs  Naih  Mubbb  v. 
QoumBB  Kohul  Bbdttachaiusi 

[10  B.  Ik  B.,  Ap.,  28  :  IB  W.  B.,  IBB 

-  Kitlbundi—^ 


ram.  mooBDtrftB  oops,  aov  xtv 
or  laea  (aot  x  of  iw^)~cmn»mj. 

bpou  a  bend,  doe*  not  dfeet  an  extinction  of  the 
origliial  MA  nr  the  mortgagee*!  lien  npon  pmpnty 
mortgaged  to  Un  b;  the  bond.  Bakohcbit  LaU:  e. 
Eoonsm  EooicAxn  .  14  B,  Xi.  B^  498  note 
Bui  Chttsk  Lm,  t.  fitraEDciBBM  Bnaa 

[UW.K,481 
-  SiMihmnai— 


toed  in  the  Mon^B  Oonrt  of  1 

of  certain  nraneyi  elatmed  a«  dae  nnder  a 
prijtlou."  In  eieeation  of  a  deenM  in  a  Sermer  inlt 
MtWMn  the  vune  partita  a  petltton  wm  preHotad  bj 
than  to  the  Hnndf  ■  Conrt,  itatiiig  anarraiueiDMtt 
between  tbem  tor  tiie  payment  ot  the amon^decreed 
by  inatalmeath  with  a  prortdOD  that  in  deibnlt  of 
payment, "  the  Conrt  may,  on  the  appUtation  of  the 
pUntifl,  Ufoe  a  warrant  and  collect  the  amonn^  with 
ooiti  of  the  petition,  bom  the  produce  of  my  share  of 
the  agrahanun  land*  ....  which  are  held  liable 
by  the  raiinawa  decree  of  thii  niiti  from  tbe  aud 


pay  the  Mme  to  plaintiff."  The  petition  c 
thai  1  "  We,  both  the  partlei,  ^eaent  thii  poitpane- 
petitf<9i  with  oar  free  will  and  conMnt,  and  piay  for 
It*  being  enforced  accordioK  tottt  termi."  Mtld, 
on  eeeond  wpeal,  by  the  FoU  Conrt,  afflrmli^  the 
decree  of  both  the  lower  Conrt*^  that,  aa  it  waa  clear 
that  no  intention  eiiated  between  the  parties  to  create 
new  righti  enfoicible  by  anit  in  anperaeenon  of  Hum 
acquired  or  declared  by  the  decree,  a  anit  on  the 
"  poatpone-petitioD  "  waa  not  muat^nable.  Dabbba 
TiiTKAiciu  t.  Rama  Sifbbaratauii 

[L  I..  B.,  1  Had.,  887 

8m  Dbbi  Bti  V.  Qoxtrt.  PsabaS 

[L  I..  B,.  8  Aa,  S86 
and  OAsaA  t.  Uuxudbab 

CLUB^4All^a40 

88. XittUfdi.    B^h- 

rtiMitM  ^,/br  deent — CotumU  of 


MJioH  qfdecrtt. — Thoeonient  of  partiaa  cannot  ^va 
jnriidiaion,  nor  can  it  alter  the  nature  of  the  decree. 
An  agreement  introducing  fresh  paitiea  cannot  ba 
snbftitnted  for  the  decree  or  become  ca[nble  ot  axe- 
cation  as  if  it  waa  the  original  decree.  BBOOFnmBO- 
VATH  Cbowshsy  v.  Kaub  pBOSTiinro  Ghoh 

ca«w.B„ao« 


■avive  hsrred  d^crtt. — An  liistaliiwnt 
bond  by  a  judgment-debtor  acknowledging  a  baUnca 
to  be  dne  nnder  the  decree,  but  eieeatea  witboat  em- 
■ideration,  and  after  the  decree  ia  barred  by  limita- 
tion, cannot  dther  rerire  a  decree  w  be  legally  landiag 
on  bia  repreaentativeaii  HBBB&  XiUJi  HoOEBBjm  v. 
Boy  Dsasim  Sinsb         .        ,  S4  W.  &,  881 


87.- 


—  A^emvUtopag 


hjf  iiulalnenU—SnforeinglitlbiHidtor  i»4talmfitt- 
hand  by  txtetdifn.^kn  agreement  between  Qie  par- 
ties to  a  decree  to  reduce  its  amonnt  or  to  give  time 
f(iT  bia  payment,  oi  that  tho  amount  shall  be  paid  by 


iizoabyGoo(^Ie 


(  law  > 


nioBn- or  CUB. 


(    13M    > 


'crvTL  pbockdubs  coi^  actp  dt 
or  iBes  <AOT  X  or  istt)— «o«mhmii. 

InibjBwnti,  doM  notanmiit  to  ft  mjliigcrftlMds- 
OM  tUeU.  A  havi^  ObtafaMd  •niiMt  S  *  deerM 
for  tha  pajment  of  bcoibt,  ft  kiftbnn^  WM  inieried 
in  tl»  deciM,  l^  whkh  it  wm  urangod  timt  tbt 


, _Mi«daetiaDirHmMtafaitlie 

■mooDtotiiiUMrttWTBtile.  llie  BitbnD^  oontein«d 
an  expnM  provlio  tlwt  indetMilt  otpayiHiitof  tliMe 
eoiiMCQtt*«  kkli,  the  wtok  amount  dne  nnder  tht 
bond  WEI  to  become  &t  onee  ml&aUe  j  and  It  alto 
piDTidad  that  In  e»at  at  ddianlt  ths 


■tahnoit*  bB*Iiig  fillan  dnit  the  JDdgmwt<reAtrr 
•oDght  to  enftirce  tiM  kktbnnd)  b;  aeeation.  M*ld 
thathawaiantitUdtodoMi  t  that  he  wat  not  boand 
t«  bring  a  ngnkr  ntt )  and  &Bt  a  proTlnan  in  tlie 
bond  by  which  paTment  mig^  ba  «DloHMd  anlnct 
propeitj  wliicb  ocnld  not  bars  bem  attadted  and 
a  Id  in  eiecntioti  of  tbe  deeiee  did  oot  preroit  tba 
dfcrec-holder  from  piooeadODg  by  aiwarionaolongaa 
b«  did  not  M«k  to  enlmv*  that  pCDvi«oa<  AmmmMi- 
vmtBA  SxixaoM  «.  Mm  If  Asmum  HMnof 

tso.ii.iL,i«a 


OITXL  AOOKDITB9  CODt,  ACC  XXV' 

or  isea  4A0t  x  or  i877>~«o(i(tiH«<i. 

at  a  deoM,  &ted  the  IWi  f  nnc  Ii78,  Om  pafHci,  OB 
the  11^  Janiary  18B1>  entend  into  an  agreement, 
which  wa«  leMhvi,  and  filed  in  the  Comt  eumiUng 
the  deet«e.  ilia  deed  redtod  Umt  the  decne  wa* 
voder  EBootion,  and  tlkat  a  imrtgage  bond,  dated  the 
lit  Deeember  1S78,  b  favour  of  the  JadgmsntdeUoc 
bj  a  thM  party,  iwd  boen  attached  and  adrertiMd 
for  m1(s  and  that  the  decrae^Idcr  and  jndgment- 
dcMor  had  uranged  the  following  method  of  ntisf t- 
faig  the  decree:  tliat  Ae  jnd^ent-debtor  thonld 
mahe  orer  Oe  Mid  bond  to  the  decree-holder,  In 
cvder  that  lie  ntght  Iiring  a  luit  thereon  at  hie 
own  «:qi«iMe  agalnA  the  ^ligor,  and  realiie  the 
amotmt  Hcvnd  by  tlie  bend,  and  out  of  the  unonnt 
reaUaed  «atk^  tbe  decree  seder  «xeciit»on  with  roate 
and  fatora  Interat,  together  with  all  co»ta  of  tbe 
■nit  to  be  broDgbt  againet  tbe  obligor,  and  together 
iritb  a  asm  dne  by  tbe  jndgment-debtOT  to  the 
decreeJicild«  nndcr  a  note  of  band  for  8260  with 
btereit  i  and  oUiar  detail  which  need  not  be  etated. 
day  tliat  tlna  deed  wai  eiecnted,  tlu 
filed  a  petitioQ  b  the  Coart,  to  the 


Ij  iiutalmeidt—CivU  Froeedmre  Code,18BS,t.lSS8. 
— A  Aeaee  paeeed  aeainit  the  defendant  b  a  nit, 
Uad  I8th  Hanih  1S77,  Erected  "  that  tbe  phOnUff 
■Itonld  reooTer  the  decree-money  by  inrtatmentl^ 
agi'oaably  to  tbe  term  of  tbe  deed  of  compncniie,  and 
he,  b  ca«a  of  defoolt,  iAontdreeoTerbalampnun." 
The  coupTcMiaa  mentioned  b  the  decree  pcoTided 
tlMt  the  •noont  b  dbpnte  ihoald  be  pdd  b  ten 
fautalnwnta,  from  ISH  to  1894  Foili,  the  Ibft  to  be 
p^d  m  the  >7lh  Hiv  1877  (IK*  Tvill).  K>d  the 
TODii^ng  aba  inetalmaite  on  Idth  Potanmaahf  of 
each  aneoeeSi^  ?nill  yMr.  On  the  hit  September 
ISSS,  the  decree-holder  applied  for  eiecatlan  of  the 
decree,  allegiQg  that  the  flret  four  brtahnenti  had 
keen  pofd,  but  not  any  of  the  nicceeding  mitahneati, 
and  Uiey  claimed  tn  leeoTer,  under  the  term*  of  the 
decree,  the  fifth  and  all  the  renuuning  bitalmsnta  in 
a  lump  anm.  Ihe  judgmeDt-debton  contended  that 
the  application  wa*  barred  by  limitation,  aa  they  had 
not  paid  a  ringle  hutalment,  and  more  than  three 
yean  had  elapud  hota  the  date  of  the  Brat  defanit  i 
and  that,  eren  if  the  firrt  fonr  inftalmenta  had  been 
p^d,  meh  payment!  oonld  not  be  recognized  by 
the  Conit  aa  they  had  not  been  certified.  Btld  that 
reeogniticm  of  aacb  betalmenta  waa  not  lianed  by  the 
tema  of  i.  168  of  the  Civil  Frucednre  Code.  Slam 
Lai  r.  Kanhia  Lai,  J.  X.  B^  4  Alt.,  318,  and 
FaUr  Chmd  Bot*  t.  Mada*  MoJtiM  Qhoti,  4 
B.  L.  £.,  J*.  B.,  130,  followed.  Zahvk  Kvah  r. 
BAEStAWAB  .  L  Xh  B..  7  AIL,  897 


-  Comlrael  np»r- 
leding  deertt — Citil  Precedmn  Code,  t.  368~Cer- 
tifietUioit- — In  the  coanc  of  pnxeefingi  m  extcnticn 


bam  made  fcr  payment  of  tlie  jodgmeot-d^,  by 
wUeh  the  jndgmeut.dabtor  made  over  to  bm  tike  boBff 
adfotiaed  bx  mle  b  order  that  the  petitiotitr  abonld 
file  a  aait  nnder  it  at  hit  own  coat  a^duattheobEgor, 
and  realiie  the  debt  due  under  the  decree  in  exeentlMi 
with  bterett  and  coata  j  and  he  prayed  that  Uu  a^ 
to  be  held  Hiai  day  might  be  poatponed,  and  the 
application  fiw  eiecntion  atmck  off  tor  the  pfeeent, 
and  the  prerioat  attachment  maintabed.  and  atatbg 
that  after  realfaatton  of  the  amoant  entered  b  the 
bcmd  advertiaed  tor  tde,  an  application  for  eiecntion 
wiMdd  be  duly  Had.  Oa  thii  the  order  waa  that  the 
be  itmck  off  the  file  and  the  attoch- 
Oo  the  24th  December  1S83,  the 


decree-holder  applied  for  ezecntiou  of  the  decree, 
aUepng  that  the  jadgment.debtor  had  failed  to  make 
over  the  bond  to  hun  according  to  the  agreement. 
The  Judgment-debtor  objected  that  the  decree  waa  no 
longer  capable  of  eiecntion,  havbg  been  lapcraeded 
by  the  Bgteement  of  the  11th  Jannai?  1S81,  and  that 
the  application  waa  barred  by  limitation,  the  previoni 
application  bdng  dated  the  Qth  Naremher  18B% 
P»r  Ou»nu>,  J^^-ltat  tbe  agreement  of  tbe  11th 
Jannary  1881  ffid  not  contemplate,  and  had  not  the 
(feet  rf,  caoealHng  the  deoee  and  anbatitnting  ftn  it 
•  new  contract,  baamnch  aa  the  deed  contained 
notUng  to  the  rfteet  Uiat  the  decree  waa  anperaeded, 
and  all  U  Ad  waa  to  proride  meana  by  which  the  de- 
togathar  with  anotbff  imall  anm  dne  by  tbe 


judgiaent^htor  to  the  decree-boldte-,  m^ht  b«  aa 
fled  wtthont  havbg  reeonrae  to  the  aala  of  the  brara 
would  be  that,  on  nallaatioi^ 


_..    .  wnutd  be  ceitiBed  b  whole  or  b  part  to 

the  Conit  exeentiiig  the  decree.  Fnrther,  if  the  ar- 
nngement  was  to  be  regarded  aa  witbb  tbe  meaning 
of  an  adjaatment  of  tbe  decree  under  a.  S68  of  the 
Civil  P)i»wdure  Code,  it  conid  only  be  recognized  by 
tbe  Court  when  certified  by  the  decree-liolder  ot 
jadgment-debtor;  and  b  tbia  eaae  the  only  certifica- 
tion which  waa  B»da  waa  by  Qie  decree-bolder,  by  bla 
petitiwi  c<  the  lUh  Januaiy  1881,  wUch  waa   b 
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tion  created  by  the  decree,  b;  mbilitiitiiig 
oblintioD  totmded  apon  contract,  \nxt  tlut  tbe  anai 
eoM  not  be  regarded  as  inch  mn  adjnstBiait  of  the 
deeree  ai  Mtiifled  tbe  reqairemcnti  of  i.  2&B  of  the 
(StII  Procadnre  Code,  bM»n»e  tbe  crecUton,  whild 
•dxdtUnf;  the  (TeatioQ  of  ■  tepante  conbact,  took 
<are  to  mj  that  tbe  decree  «■■  to  be  kept  alive,  and 
,  the  attacbment  thereondeT  wai  tonbdit  iBodthat, 
'  thowfoi^  the  oertdflcatiou  of  tbe  adjubaent  wa« 
badeqaate  and  «tn1d  not  be  reeogidMd  in  executing 
the  feree.    Famh  Mukamkad  e.  Qopai  Dii 

40l  — — ^^^-^^^— —  A^M*tm«d  iy 
paHia  <mi  of  Ctrnii—BiOitiqtttni  applieaiionfor 
greewtion  of  d^eree—Stfiual  to  eert^f  pagmtmt  to 

Ctmrl.^Vniea  a  decree  baa  been  adjnked  between 
the  partiei  by  a  eontnct  bindliig  upon  then,  a  Conrt 
ii  not  bonnd  to  iune  proceM  of  exeention  on  tbe 
oripnal  decree  in  violation  of  the  tanna  of  Uie  oon- 
tnct,  althongb  tbe  decree-holder  retiuee  to  eertify 
the  adlTWtnkeiit  of  tbe  decree  under  «.  £06  of  the 
Piocednre  Code,  eipeciallj  where  tbe  Conrt  exeonting 
the  decreets  tbe  Conrt  to  which  the  paitjei  mnild  go 
for  the  pnrpoaa  at  enforcing  tbe  contract.  KxiSHKUi 
ElUTA  PuXDix  V.  SiroBABAXi  Taxxix 

[7Kiid.,  887 


41.  - 


—  Ctriyfgit^    part 


payaatt  qf  dteree~"Ta  lioio  eautt,"  MaaMug 
— b  determining  nnder  i.  S68  of  Act  XIV  of  1L_ 
whether  or  no  tbe  unie  ihown  by  tbe  decree-holder 
ti  BnfBdent,  it  ii  incnmbentupon  the  Court  to  invee- 
tigate  utd  decide  any  qneatiuni  of  fact  npon  wliieh  the 
partita  may  not  be  af^eed.  Id  inch  an  invodigation 
eridence  m«.y  be  given  either  orally  or  by  afflilarit. 
The  term  "  to  ihow  canie "  doei  uot  mMu  merely  to 
fllmi  CBue^  nor  even  to  make  ont  that  there  ia 
1  tor  argnment,  but  both  to  allefw  canae  and  to 
e  it  to  ^e  ntiafaction  a{  the  Comb  BintGi  Laix 


•.  Hiu  Nakux  Qn 


XZ>.B..UCflla.l6e 


giving  efieet  to  a.  200  of  Act  VIII  of  18G9,  ritonld 
altn  lake  reaaonable  eare  that  itifffoceae  i<  not  about 
to  lie  aboeed  fi»  frandnlent  porpotee.  It  nay,  by 
^iTf mining  the  Judgment-debtoT  and  othen  having 
kwnrledge.  Inform  itaelf  of  tbe  position  of  tbe  decree, 
and  whether  it  hat  or  baa  not  been  aatiifled.  Thii, 
however,  U  mwely  an  enquiry  to  inform  tbe  Conrt, 
and  it  need  not  fnme  and  decide  an  iaane.  Pabib- 
cauT  V.  BtiaBO  GooBSBO  .  azr.W^AS 

4S.  Pi^m»nt  Mt  <tf 

C(mrt — Powtr  qf  Court  to  go  wtfo  ;«e^'oa  of  tatif 
faction  of  dterm.—'ii  a  jndgment^dditar,  aiter  re- 
ceiving ootlce  that  the  right,  (file,  and  intentf  of  tbe 


decree-holden  in  the  deoree  baa  been  attached,  pay* 
the  deoree-bolden  the  money  due  nn^r  the  decree 
the  payment  ii  nut  a  valid  payment  and  the  Conrt 
whrae  duty  it  ii  to  execute  the  decree  ia  competent  to 
enter  into  that  qncation,  and  to  deteroine  whethertbe 
alleged  aatiifac^n  i*  binding  npoa  the  andion- 
purchaaar  of  the  attached  right,  tiUe,  and  interert 
■hove  mentioned.  Bsjhaxh  Sahoo  v.  Doou:b 
CBAas  Suoo  .     M  W.  IL.  845 

44, Itgw^itm  to  rt- 

*lrai»  txtanlion  afttr  agreemmtt  ont  of  Court  not  to 
i3>»intit. — Where  a  deeree-hnldei  agreea  for  a  good 
eoDuderation  nut  to  aiforce  hia  decree,  t^  Cuut  may 
legitimately,  on  the  mit  of  the  opporite  party,  imae 
an  injunction  agunat  the  former  not  to  do  what  be 
bai  agreed  uot  to  do.  Act  VIII  of  18G9,  b.  206,  not- 
withitanding,  NuBO  KaaMM  HoociRm  c  Dn- 
MATH  Box  CKOWDSxy  ,    Sa  W.  B,  104 

46.^ R^fiual  to  etrlify 

to  Conrt. — Where  a  payment  alleged  to  have  been 
made  Id  latiafaclaoD  of  a  decree  bnut  eertifled  to  tbe 
Conrt  executing  tbe  decree,  the  Conrt  ia  bonnd  to 
proceed  m  if  mch  payment  had  nevei  been  mad& 
If  neb  paymoit  baa  in  &et  boai  made  to  the  jod^ 
ment-creditor  and  he  di>han(«tly  refoaea  to  oertafy  it 
to  the  Court  when  called  npon  to  do  ki,  he  can  be 
made  liable  to  refnnd  it  in  an  action.  Hahojos 
Eaxxk  Jowecbbz  c.  Eaxoo  Bubbi 

[90  W.B.,160 

-  Conlraet  to  e«r- 


tify  tatirfaetion  <if  Hoertt,  Braatk  qf^Snil  for 
damagtt. — Tbe  ptovidon  !n  a.  858  of  Un  Code  ^ 
Civil  PiDcednre,  1982,  which  forbidi  an;  Court  to 
recognize  a  payment  undw,  or  an  adjuitnunt  of,  * 
decree)  nnlen  certified  to  the  Court  executing  tJw 
decreei'doea  not  debar  a  tnit  for  damage*  fbratovach 
of  a  ccmtnct  to  certify.    mxMikiu.  v.  Vxmuxrx 

[L  I- B^  8  Had..  S7T 


47.- 


-  Aet  3:iIofl879, 


36— Suit  to  rtoovtr  money  paid  ont  of  Conrt  in 
tatirfaation  (d  iIeorae.~Tbe  proTiaioni  of  a.  206 
of  the  Civil  Procedure  Code  (Act  VIII)  of  ISCft 
only  prevent  the  Conrt  executing  the  decree  from  re- 
oogniiina  a  payment  made  out  of  Conit,  and  do  not 
bara  auit  tor  Ute  refund  of  lucb  payment.  01ield  & 
decree  agunat  D,  who  aatiifled  It  ont  of  Conrt,  and 
obtained  a  rfccipt  from  6  to  tbe  cflect  that  it  iraa 
Mtiafisd.  Notwithitanding  thii.  Q  executed  the 
decree  and  recovered  the  amount  of  it  thiongh  the 
Conrt,  althongh  H  pleaded  ntiifadion  in  tbe  execa* 
tion  proceediugaand  produced  the  receipt.  In  a  «nit 
bronght  by  H  agiinit  8  for  refand  of  the  mimey 
received  by  Q  out  of  Court,  the  defendant  contended 
that  the  suit  wa*  not  maintainable,  StlA  that  it 
wai  maintainable  according  to  the  law  as  It  atood 
befoiethepai^gofActXIIotI8?9.  G«H««jMi)a«« 
V.  PrantitAori  BaH,  S  B.  L.  E^  033,  and  Qniawad 
V.  EakimivHa,  4  Bom.  A.  C,  76,  followed.  Qa«r« — 
Whether  nich  a  tnit  U  muntahwble  nnder  •.  8G  <f 
Act  XII  of  1878,  whkh  haa  been  wibatitnted  ft* 
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DlOEST  OF  CASfiS. 


<    1290    ) 


CntL  FBOOEDimE  CODB,  ACT   XIV 

OF  1883  (ACT  X  OF  ISTD-eiMtiMied. 
•.  IGS  of  A«  aril  Prccrdnre  Code  (Act  X)  of  lB7!^t 

DaTLATA  «.  OUIIBB  8HA8TBI 

[I.  !>.  B„  4  Bom,  386 
-  Stif  for  moaeg 


paid  in  exteution  efderrt  after  pagmtnt  not  through 
the  Court. — Plftiutiit  owrd  defendant  a  jadgment- 
delit.  lie  p»id  the  debt,  bat  not  throaKh  tbe  Cnurt. 
Defcnduit  then  fimdacatly  applied  to  the  Court  to 
wccate  the  decree,  and  the  Court,  heing  debured  by 
■.  206  of  tha  Code  of  Ciril  Frocednte  from  rrts^^ 
niiioz  payment*  made  otherwise  than  tbiaugh  it,  eic- 
cntod  the  decree  b  j  making  the  plunUtl  pay  ^ain  the 
«am  di«re^  PlaintiS  ined  to  tccover  the  aDii:Bnt 
overpaid,  held  bj  the  maiority  of  the  Court  (Scor- 
tJUTD,  C.J.,  and  Ikhsb,  J.,  diwenting)  that  mch  a 
iOit  ii  not  maintainable  JUrtmAOKSUA  PiLiiii  r. 
Affata  Pillai  .  .  ,  b  Had,  188 
ErNsi  ItotDiti  EtTTTi  e.  Bavkt  Umi 

[L  L  B..  1  Had,  A08 


«.  - 


-    Paj/menli  made 


paid  into  the  Cul1n:t<imto  a«  Qoverntnent  revcuOe, 
although  the  jMnon  on  irhflso  behalf  the  money 
*ai  paid  had  ad  Act  X  decree  a.:aintt  tbe  p«nnn 
paying  the  money,  ai  (he  eDtire  anwniiit  i  f  tbe  decree 
waa  erentnally  Tecorered  hy  tiding  ont  execnllnii 
of  the  whole  decree.  Hohiua  CHrmiBB  OHoai 
«.  KoBitroHUHsBs  AsBiEAKM  e  W.  H^t  449 


oa- 


-  Part  tatitfaetio% 


t(fdeerte  not  certified  to  Ma  Court— S^l  \ 
numegto  paid  nfter  eKeculion  of  entire  decree — Aef 
SXIII  of  IbU,  :  11.— A,  a  jndgment -debtor,  paid 
to  B,  the  dtCTee-holder,  a  nun  of  money  by  way  of 
eompromite  in   foil  ntitfactioii  of  the  decree.     ~ 


■nit  by   A   againit  B  for  recova^  of  the  atnonnt 

Etioniiy  paid  out  of  Conrt  In  ntiifaction  of  Iht 
ree, — Seli  that,  notwithctandtng  a.  11  of  Act 
XXIII  of  1861,  the  luit  waa  maintainable.  Ociu- 
lun  Hua.  v.  Pbaveishosi  Dahi 

(6  B.  L.  B,  aaS:  18  W.  B„  S.  B..  60 


6L  - 


-  Stit 


adjutiment  under  aonlrael. — A  tnit  to  enforce  a 
tract  by  which  a  diipute  waa  adjusted  between  a 
decree-bolder  and  jadgment-debtor  is  not  barred  by 
Act  VIII  of  1669,  a.  206.  NuiEin  Hdluci 
T.  Ebiax  Mollah  .  ,   83  W.  B.,  308 


es.  - 


-  Sejeetian  of  ab' 


jection  tittf  deerte  had  hem  tatiefied  out  of  Court- 
ISuit  to  neoter  tkiuff  given  in  eati^action. — Reld 


CIVtL  FBOOIiDnBB  CODB,  ACT  Xt7 

OF  1883  (ACT  X  OF  1877)-eoiiJM«d. 
that  the  rejeHion,  uhder  >.  306  of  Act  Tin  o{ 
1S59,  of  a  defendant*!  objection  in  a  mofviul  Small 
Cauae  Omrt  to  the  execution  of  a  decree,  on  the 
ground  that  it  bad  been  adjnatsd  oat  of  Conrt,  did 
not  bar  bii  right  to  bring  a  mit  against  the  execution* 
creditor  to  reoorec  the  thing  iJleged  to  iiave  been 
given  in  ntiafaction  of  the  d(«ree>  OcIiAWAd 
CoAJssABBAi  V.  Baximtvlla  Jakaishai 

[4  Bom,  A.  G,  78 

S&  Suit  for  Ireaeh 

of  contract  in  not  eerH/^ing  paj/meni  to  Court, — 
A  init  witi,  notwithitMiding  a.  206  of  Aft  Vllt 
of  18fi9,  lie  for  damage*  for  an  alleged  breach  of 
contract  in  not  certifying  to  the  Court  a  payment  of 
monev  in  Mtiafftctirin  of  a  decree,  made  out  of  and 
not  tnroi^h  the  Court,  in  conteqnence  of  which  the 
Hnne  was  fisadolently  recovered  a  aecond  time  by  tha 
peram  oOiitting  to  cemfy  the  uii  paynloit.  UOTBp 
IiAUi  HookbuXb  c  EAimBAt  Lai,Ii 

[1  nr.  W,  166 !  Ed.  1S7S,  3S7 
AxM.  7.  B,  AL  1874, 186 


64.  - 


-   Vneertified  ad' 


futtuttia  otU  of  Court  ml\  a  dacree-kolder—Subte' 
gueni  exeeiUio» — Ffatid  of  decree-holder— Pover  iff 
Co¥rt  to  refute  to  eo»fir»  tale  and  to  itt  it  aeide.— 
An  adjuitment  waa  made  out  ol  Conrt  between 
a  deeree^hnldet' and  a  lodgment-debtor  in  AagDtt  189% 
but  it  waa  not  certified  to  tbe  Court.  The  decree- 
holder  falaely  itated  to  the  judgment-debtor'a  agent 
that  the  requiaite  petition  eoiltying  the  adjnatment 
bad  been  preaenttd,  bat  nevertheleaa  be  proceeded 
with  execution,  applied  for  and  Obtained  leave  to  bid 
St  the  Court-aale  and  himaelf  purchased  the  property 
In  September.  The  judgmoit-debtor  prefoired  peti- 
tion! in  September  and  November,  praying  that  the 
aalo  be  set  aaide.  Held  that  the  jndginent*debtor 
iTa*  entitled  to  prove  tbe  adjuitment,  and  to  hava 


60.  - 


Salief action   of 


decree  noloertijted — Prauduleut  Mtc*iiou~'Chargt 
under  Penal  Code,  i.  21Q~Proof  of  payment— 
S.  SGS  of  the  Code  of  Civil  Procedure,  which  providei 
that  nopayment  or  adjnatment  of  a  decree  not  certified 
to  the  Court,  aa  in  the  nii  aaction  provided,  ahall  he 
recogniced  by  any  Conrt,  doea  not  defaftr  a  Criminal 


68. 


-  FnMd^ut  ei 


cuiion  of  decree — Dutf/  of  the  decree-holder  to 
infirui  tJle  Court  ofprwaie  adjuttment  or  tatiefac 
Hon  of  a  decree— Comtmction  of  Penal  Code, 
«.  193,  2J0,  *3e.— The  rule  of  civil  procedure  coo. 
tained  in  the  laat  claiue  of  t.  268  of  the  Civil 
Procednre  Code  (Act  XIT  of  ISSii)— that  nncerti- 
fled  adjuatoMDt*  of  a  decree  are  not  to  be  recognJiad 
by  "any  Court" — doea  not  affect  the  Bubri«ntiva 
criminal  law.      The  wordi  "any    Conrt"   hi  that 
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(  lan  ) 


BIQBST  or  CASBS. 


<    IM    > 


Cmii  FBOCEDUBE  CODS,  AOT   ZJV 

OF  lesa  (ACT  X  OE-  1877)-«o>^i*H(<i{. 
dAQM  bave  no  applic&tioii  to  •  Crinuiul  Cooit 
invMtigatJng  s  cbvge  of  fnadalentlf  eiecnting  b 
decree  ander  a.  810  of  tbe  Peokl  Code.  TboM  wordi 
do  not  bar  aay  crinuntd  lemedy  whidi  an  injured 
indgment-defator  msy  have  agsinit  a  fraudnlent  de- 
-cree-liolderi  wliethet  by  a  proaecntka  under  at.  19Si 
210,  400,  or  an;  other  Mction  of  the  Penal  Code.  In 
1.  810  of  the  Penal  Code  the  word  "nti«fl«d"  U 
to  be  uoderitood  .in  It*  ordinary  meaning,  and  not 
•I  ref^ring  to  decreee,  the  latdHfaction  of  which  hat 
beai    certified    to  the  Court.    Qcna-BifraaMi  v. 


C7.- 


-  AJjiatmaut  q/ de- 


cree mtkont  cerlifyiltff— Proof  of  pat/mttU  of 
deerm  etitnuite  (ftao  bg  eeriifleate — fWnuMntl 
txiciilio»  of  decrea  after  adjiutmant. — Whore  a 
decree  hai  been  satisfled  out  of  Court,  and  the 
payment  hai  not  been  recorded  \n  acoordanee  with 
B.  256  of  the  C^vil  Procednrc  Code,  it  ie  neverthelBa 


after  latiifaction  of  the  decree  let  adde,  to  prove  Uie 
payment  of  the  decretal  money  othen>iH  Uan  by  a 
certifloto  nnder  that  Mction.  Fu  DaII  c.  Ssaxttt 
.CsAsn  UUA  I.  Ii.  B.,  14  Calo,  87d 

But  ite   MoiHirnA   Uohuh   Qbobb  Movdxtl  e. 
.&KXOX  Kdkab  Uittxb       L  Ik  B„  U  Cftlix,  407 

VS. 8»it  to  tutoter 

■inttaln»*tt  ine  aaifer  a  vuirigage  made  i»  tu^tut- 
meui  lit  °  decree. — Under  ■■  S68  of  the  Civil 
Fiocednre  Code,  no  Conrt  can  recogniie  an  nnocrtifled 
adiuitmentof  adecreefor  any  jndicial  pnrpoae  what- 
ever.  Fattankar  v.  Dtiyi,  I.  L.  S.,  6  Bom»  146, 
overmled.  A  euit  will  not  lie  to  eDfoMe  an  ttncerti- 
fied  agreement  of  adjustment  of  a  decree  againet 
a  jndfrment-debtor,  the  conaideration  for  whkb  !>,  that 
it  ami  operate  in  eatis&ctioii  of  the  decree ;  a>  tbeia 
ih  in  that  caae,  no  coniideration  vUch  the  Conrt  can 
^ecogniM  and  therefore  no  valid  consderatim  br  tlie 
jo^nent-debtor'a  agreement.  The  pUntiff  waa  the 
aaaignee  of  a  decree  obtained  by  one  O  X  ^^i*t  Qi» 
defendant!  on  the  Gth  Hay  1868.  By  that  decree 
O  f  wai  declared  entitled  to  recover  BSfiSl't^ 
-with  interert  at  nine  per  cent,  from  the  defendant*  t 
and  payment  was  ordered  to  be  made  to  him  of  the 
iMid  earn  by  weekly  inetahnenta  of  fiSOO.  In  order 
to  aecnre  the  payment  of  the  aaid  ioatelniait*,  the 
•defenduite  were  required  to  execnte  a  mortgage 
"to  O  f  of  certain  pniptfty, -with  power  to  hka  to  lell 
the  aame  and  to  eiecate  the  decree  for  the  whole 
■amoant,  in  cue  of  default,  for  aix  mcotha.  O  X 
aiaignad  the  decree  to  the  plaintiff  in  the  preaent 
■nit,  and.snbieqnently  to  the  aaaignneat  (vis,,  on  the 
2lBt  Ja]y  lStJ3>  the  defendants  executed  to  the 
pl^Uff  the  mortgage  on  which  the  preeeut  mit  wai 
bronght  The  mortgage-deed,  after  reciting  €ba 
above  facta,  itated  that  the  defendants  had  agreed  to 
■atiify  the  amount  of  the  decree,  and  it  eontained  a 
covmiant  by  the  defendants  that  they  would  pay 
B9,961-G-6,  with  btereat  at  aix  p«'  cent,  by  mcmtbly 
iutelmenU  of  fi400  from  the  Hit  Angiut  16SS. 


CIVIL  FBOOEDUBX  CODB,  AOT  XIT 

as  188fl  (AOX  X.  or  larm-eontitimed. 
The  mottgaga,  therefore,  diffcrod  from  the  dea«^ 
both  with  regard  to  the  inatalmenta  and  the  rate  of 
intereit.  The  plaintifl  aned  to  recovw  the  mm  of 
B4>t07,  being  Uie  amount  of  inatalmenta  due  to  Imn 
under  the  aaid  mortgage.    Held  that  tim  anit  would 


required  by  i.  168  of  the  Civil  Prooednre  Code. 
Axxm  Bahduh  «.  Ehwa  Khaki  Amtib 

[I.  Ik  B.,  11  Bom,  0 

88. Fagmael     made 

toward*  decree,  bnt  mneerHfied—Bffeet  ijf  t%eh  pay- 
Mealf  DM  limilaiiott  for  apptieation  for  exeatliae 
of  decree. — Where  crat^  paymenta  had  been  made 
on  aoconnt  of  a  decree  but  inch  paymmta  had  not 
been  certified  to  the  Court  under  a.  KB  of  the  CivQ 
Prooednre  Ood^  it  wu  ield,  following  Faiir  Cka»d 
Bote  V.  Mada»  Mohan  Oioie,  4  3.  L.  S.,  F.  B.,  ISO, 
that  anch  payment*,  although  not  certified  to  the 
Court,  were  dfeetnal  to  prevent  the  appellanf  a 
^plication  for  eKecution  from  bong  barred  by  limit- 
ation.     It  would,  however,  be  neceaaary    tta    the 


appellant  to  certify  these  paymenta.      Pubxahax- 
sAa  JiWAKSAi  «.  Vallaboab  Waur 

[L  Ik  B„  U  Bom,  60e 


Conrt  to  agreemenU  for  eat^faetion  of  deerm — 
Faifmenit  by  Jmdgment^btor  wider  wnd  agret- 
«Mii( — Bffeel  nf  n^ertified  paymente  to  dieret- 
iolder.~JL  aam  ftXA  under  an  agreement  vnd  nndm' 
a.  8&7A  of  the  Ciiil  Proeedure  Code  cannot  be 
acknowledged  or  racogniied  in  eieenticn  of  a  decree 
under  a.  SBB  <d  the  Code^  noleat  it  }ma  been  certified 
within  the  proper  time.  Agreemeote  for  tiie  aalia- 
tactim  of  a  Jn^ment-debt  not  Mnctioned  under 
a.  2e7A  of  the  Civil  Prooedore  Code  are  void;  but, 
if  aanetioned.  they  may  be  canied  out  in  execaticm, 
DumoA  Pbaus  Basbjuu  «.  Laut  Mohtx  Sifbh 
Bor   .        .        .        .       XIkB,aSCalo.,a6 

6L Payment    made 

by  d^endant  in  eal^faetion  qf  decree  not  eerttflad 
— Siiteqnent  revertal  of  decree  on  appeal — Appli- 
eation  by  deflndanl  for  rtfnmd  qf  money  paid  in 
rali^action. — The  pluntift  obtained  a  decree  agwngt 
the  defendant  for  E60  and  coett,  BI^lO-1,  againat 
which  the  defoidant  immediately  appealed,  portly 
dtarwarda  the  defendant  lent  BTO  to  the  plaintilPa 
vakil,  intimating  by  a  letter  that  the  remittwiee  wai 
in  part  payment  <^  the  decree,  and  that  an  arrange, 
ment  wonld  be  made  to  pay  the  faaUnce.  "nie 
plt^ntiff  did  not  take  out  execution  of  the  decree, 
but  the  part  payment  waa  not  certified  to  the  Court. 
On  appeal  the  decree  wae  revened,  and  the 
defendant  applied  for  the  refund  of  the  amount 
which  he  had  paid  to  the  plaintifl.  The  Coort  of 
fint  instance  granted  the  application.  The  pMntIS 
appealed,  and  the  Appellate  Court  revened  the 
order,  holding  that,  under  the  provinont  of  a,  S6S 
of  the  Civil  Procedure  Code,  the  naymBit  made 
hy  the  defendant,  not  having  b«ai  cowe^  could  not 


iizoabyGoo(^Ie 


DI0B8T  OP  CASKS. 


(    ISM    ) 


9  pUintifl,     !rh«  deme  luvkg  b«rai  raraned  o 


conddersUon.  ud  tlie  defendant  wm  raititlsd  to  Iiave 
It  reatorad.  The  Court  aciKrdiiiglj,  under  a.  62S 
of  the  Civil  Procednra  Code,  dicharged  the  ordo' 
of  the  lower  Appellate  Court  and  reatoicd  the  oriat 
of  the  Conrt  of  flrat  Inatanoe.  Vahcdbt  Gothto 
e.  VuBint  TtTHu      .       L  Ih  B^  U  BoxtL,  724 


B  D  owned  a  8-uuu  ahare  In  certain  deoreea.  The 
othet  decree-holders  aabaeqnentl;  aold  their  10- 
uina  thare  to  S  8  mi  a  M,  two  of  the  jadg- 
ncnt-debton  S  D  and  S  B  then  proceeded  to 
necnte  the  decreea  uid  in  anMataction  l^ei«of  were 
allowed  to  recrire.  npon  giviog  secaritj  noder  a.  S31 
of  the  Code,  the  fall  l&anna  ahare  of  the  decretal 
Bmrant  from  H  8  and  B  H,  notwithatanding  the 
objection  of  the  Utter  on  the  gnmnd  of  their  pur- 
i^aae.  "nterenpon  S  3  and  5  M  bronght  •  ault  for 
declaratioa  of  their  right  of  pnrchMe  and  the  ncoreiy 
of  k  lO-KDDA  ihare  of  the  money  in  the  banda  of  J?  £ 
■od  S  D.  Beld  that  the  plaintiffa  were  entitled  to 
the  r«lief  aonght  for.  Seld,  alto,  that  the  proriuona 
of  i.  868  of  the  CiTO  Procedore  Code  did  not  affect 
the  init,  wMch  was  bnmght,  not  upon  the  allegatioD 
that  the  deovei  were  aatWfled  by  the  plaiatifPa 
pnichaae,  bat,  on  the  contrarf ,  waa  founded  upon  the 
propotltton  tiiat  the  decree*  were  not  ao  attiified. 
Abd^  Sahiman  T.  Kiqja  Kkaii  Armtk,  I.  L.  R^  11 
JoM.,  6,  referred  to.  Held,  farther,  that  the  claim 
waa  not  within  the  worda  "relating  to  the  eiecDtica 
of  the  decree  "  in  a.  EM  of  the  Cinl  Procednre  Coda, 
inaamncb  aa  it  tUd  not  r^M  any  qacation  in  respect 
to  the  faitherancG  of.  or  hindiuica  to,  or  the  manner 
of  carrying  cmt,  the  execution  of  the  decreea. 
Hw.a4»iro  Du  Eoibiisto  c.  IsStisi  D&bi 

CL  Ii.  B.,  IB  Colcu,  187 


ea.  - 


-  Marts  apt 


tati^factiott  of  dtertt — AJjiittm«mt  not  certifiad. 
— In  a  aait  brought  by  a  Bindn  to  recover  cortain 
land,  defendant  pleaded  tliat  he  held  the  aame  nndar 
a  mortgage  granted  to  him  by  plaiutiffi  mother 
and  gaaroian  in  aatiahc&u  of  a  decree  obt^ed 
againat  idaintifF'a  decnaed  father.  Pluntiff  ecn- 
tended  tbati  aa  the  mortgage  waa  in  adjuatment  of  a 
deerae,  and  the  adjustment  had  not  been  certified 
to  the  Court,  the  mortgage  conld  not  bo  rect^niied 
by  virtue  of  a.  S&a  of  the  Code  of  Cifil  Procedure. 
Meld  that,  aa  there  had  been  no  certified  adjustment 
<d  the  decree,  the  mortgage  could  not  prevail  against 
pUintiffa  claim.  Abdtil  Sahima*  v.  Kko^a  Kiaki 
AmtA.  I.  L.  £.,  11  Bom.,  6,  tollowed,  and 
liallatma  v.  Vtnkafpa,  I.  L.  B..  8  Mad.,  .877. 
diatingoithed.    TbibiiiUlLAI  «.  Bvhdua 

[L  Ii.  B.,  U  Ibd.,  469 


04.- 


-  Fureiat*  bg 


mor^nge*  holiing  itene  Jor  «aj«  qf  fortiom  ^ 


OVm,  PHOCEDDBB  CODB,  ACT  XIV 
or  1882  (ACT  X  or  1877)— (vnfiMMf. 

mortsas*^  property,  eviject  to  mortyag*—B\gM  of 
mortgagor  to  rtdeea. — A  mortgagee  having  obtmnod 
a  decree  against  his  mortg^or  for  the  sale  of  the 
mortgaged  property,  a  portion  of  the  latter  waa 
■ubaeqnently  sold,  subject  to  the  said  decree,  in 
eiecutdon  of  a  money-decree  obtained  by  a  third 
party  against  the  moitgagor.  The  mortgagee  par- 
cbaaed  the  portion  so  KJd,  wheienpon  the  mortgagor 
Resented  a  petition  under  a.  S38  of  the  Code  of 
Civil  Procednre,  cluming  that  the  mortgagee  waa 
bound  to  diacha^fe  his  mortgage  debt  and  ihould  be 
called  npon  to  certify  aatiafaction  of  his  decrve. 
Held  that  petitioner  was  not  entitled  to  the  relief 
payed  for,  bnt  only  to  proceed  npon  the  footing 
tliat  the  portion  of  the  mortgaged  property  which  had 
been  purchaaed  by  the  mortgagee  remained,  notwith- 
stand&ig  'inch  purchaao,  redeemable  by  petitioner, 
tog^ber  with  the  remainder  of  the  property.  Quart 
— Whether  the  snbiect-matter  of  the  petition  was  an 
"adjnftmeot"  of  the  decree  witliln  tiie  meaning  o( 
s.  268  of  the  Code  o*  Civil  Procedore.  BarsAPPA 
HirsAxuB  V.  CoicxiBcui<  Aim  Laud  HoBTOAai 
Babk    .  .  I.XkB.,SSUad^877 

-  Dteree — SahV 


Jbefion  of  dteree  ont  of  Cowrt~Faym»%t  « 
fitd — B%il  to  recover  moneg  paid  ■■  taliifimtion  of 
dtoTM, — The  plaintiff  bad  been  a  sorety  tor  tha 
defendant  on  a  bond  for  BGO  pawed  to  (?  by  the 
defendant.  O  obt^ned  a  decree  against  the  plaintiff 
aa  Que  bond,  and  the  plaintifl  satiified  the  decrea 
by  paying  O  B88  in  full  satisfaction.  Tbe  payment 
was  made  out  of  Court,  and  waa  not  certified  to  tha 
Court.  The  plaintiff  no*  sued  the  defendant  to 
recover  the  money  so  paid  by  hisi  to  O,  He  called 
O  aa  a  witneaa,  who  acknowledged  he  had  recdved 
fiSS  from  the  plaint^  in  full  satisfactioD  of  tha 
decree.  Seld  that  the  last  clause  of  i.  268  of  the 
Civil  Frocedare  Code  did  not  apply  to  such  a  case. 
and  that  the  payment  made  by  the  plaintiff  to  O- 
might  be  proved.  BaIiUI  Laebskar  v.  Dasa  Jon 
[L  I..  B.,  IS  BOOL,  286 


tifs  talitfaetion  of  decree — Bait  to  eaforee  n^oH' 
ffage.—ln  1877  M  eiacated  a  mortgage  to  5  in  oon- 
aideration  of  a  sum  paid  in  cash  and  a  debt  due 
by  ^  to  S  under  a  decree.  S  did  not  certify  ntis- 
faction  of  the  decree  to  the  Court  under  a  258  of  tha 
Code  of  Civil  Procedure,  nor  was  this  stipulated 
for  in  tbe  instrument  of  mortgage.  Beld,  in  a  suit 
to  enfOTce  the  mortgage,  that  a,  258  was  no  bar  to  the 
pWitiff's  right  to  reeorer.  Siu^aiuttah  o.  Htr> 
THAH      ....    L  L.  B,  a  ICacL,  eU 

67.   Decree,  adJMl- 

m*iU  or  talitfiutioit  iff—Adjmttmemt  after  attaeh- 
neat— Civil  Proeedmn  Code  CAet  XIV  of  1883), 
1. 1373. — A  decree  bring  attached  aa  directed  by  s.  27S 
of  the  Civil  Procedure  Code,  its  adjustment  subsequent 
to  each  attachment  cAunot  be  reeogniaed  by  th« 
Court.  QoFAi  Navabhr  t.  JonABiUAL.  Dada 
BiUBR  «.  JoBAKiMAL  .  I,  lb  B.,  16  Boia,  OSS 


lizcdbyGoOt^Ic 


DtaEST  DP  CASKS. 


i;   1^  ) 


ea Adj»$tnft    or 

latiM/aetitm  of  dteree—Ciril  Protednre  Codt 
Anundnunt  AH  ( VII  tif  1888J,  t.  g7~Secoffmiioit 
ef  ndjiutmtM  bv  a  Civil  Court,  except  in  txtctt- 
<io«.— Wliera  under  &  bond  %  decree  wm  »dju»ted  by 
making  &  sniftll  dednctioa,  and  b;  proviffin^;  fif  the 
payment  of  the  balance  ae  part  of  the  entire  amount 
of  the  bond,— ir«M  tbat  lince  the  amendment  made 
in  a.  8E8  of  the  Civil  Frticedure  Code  by  >.  27  of  Act 
VII  of  188S  (Act  amendiog  the  Ciril  PiDcednre  Code 
of  1B8S1,  nic)i  adjugtment  ntaj  be  Tecogniied  b;  a 
Civil  Coart,  except  in  execution.  QaixkastM. 
LAEBOXAHSAa  V.  EABIOBAit  Naboba 

{1. 1..  K,  16  Bom.,  680 


B8^- 


-  Dtertt  pagable 


(XV  of  19n),ieU  II,  art  179  (6J An  ^ijilicatiKi 

for  cxecntion  of  a  decree  payable  by  initalment*  waa 
reaiited  by  the  jndgment^ehtor  oa  barred  by  linnita- 
tioD  on  the  ground  that  nothing  had  been  paid  ander 
the  decree,  and  that  &e  application  wai  made  more 
than  three  yean  after  the  fint  instalment  fell  dap. 
The  decree-holder  pleaded  tbat  he  had  vuved  the 
default  ia  payment  of  the  flnt  instalment  hy 
accepting  luch  payment  ihortl;  afterwarda,  and  that 
tfae  iqiplication  wai  in  time,  having  been  made  within 
three  year*  from  the  data  when  the  secoid  inaUlment 
wa*  dnr.  Btld  that  the  decree-bolder  oould  not 
niae  this  plea,  ai  the  payment  in  qneation  bad  not 
been  certified  to  the  Coort  exscutlii^  Ute  decree,  and 
therefore  could  not,  nnder  a.  258  of  the  Civil  Pro- 
cedure Code,  be  rccc^tied.  Sham  Lai  y.  Kanakta 
Lai,  I.  L.  Ma  4  AU.,  316,  and  Zalmr  Mutait  -r. 
BakkitMBor,  1.  L.  S.,  7  All.,  817,  not  followed. 
BtiiTBU  Lal  e,  Khaikati  Lal 

{L  L.  R,  IS  AIL,  we 


itrea — Attacitiient—PremoiuaiiiffiiiiitniiH  tatif 
faetiou  ofdtcret  of  liird  parig—Stit  by  attiqnee 
to  ettahliik  right  to  attached  propuff^.— Where 
a  regnlar  niit  nnder  e.  283  of  the  Code  of  Civil  Pn> 
eedvre  was  hrong^ht  to  eitabllih  the  plainti&>a  right 
to  certain  attached  property  on  the  allegation  that 
the  property  attached  had  been  tranaferred  to  him  in 
Mtiua«(bn  ot  a  decree  held  by  him  agaimt  the  jndg- 
nrnt-dehtor, — Meld  tiiat  it  wae  not  ueceuary  that 
anch  tranifer  ehoald  he  certified  nnder  the  proviaioni 
of  8.288  of  the  Code  of  Civil  Procednre.  The  prohibi- 
tion to  take  cogniiance  of  adjmtmenta  and  paymcnta 
referrrd  to  in  «.  2G8  above-mentioned  relate!  only  to 
theCnnrt  execnting  the  decree.  Ealtah  Sdioh  t 
KiMTAPRAHin  ,    t  li.  B..  IS  AIL,  888 


71.- 


Landlord     and 

U*a»t~Sltran  tenmrt  dtclartd  «■  dterte — Subit. 
gitent  paymiU  ofrtnt  by  defendanft  not  a  paymenl 
ander  dacrtt,  hut  under  fit  tenure—PaymmH  not 
Berlifltd  to  Co»rt,— Tlie  plaintiff  ined  thedeftndanta 
to  reoover  poueidan  of  certain  land.  The  dcfendanta 
pleaded  they  were  miraii  tenaatt  and  entitled  to 


Crvn,  PHOOHDDMJ  CODB,  AOU  XTff 

OF  1883  (ACT  X  Ol-  XBTI)-eontin»ed. 
poaeedon  aa  long  aa  thay  pud  tin  rent    The  salt 
w»  conipromKed,  and  by  a  oonaeot  decree  ii  waa 

declared  that  the  drfendanU  held  by  miraai  tenon^ 
and  they  Were  directed  lo  pay  rent  "aa  before,"  or  in 
default  the  plaintiff  ehonld  take  powMiiHi.  The 
plaintiff  afterwarta  applied  in  eiecnyon  for  po«ea> 
iion,  sieging  that  the  renl  nad  Bot  berai  paid.  The 
defendants  ploaded  that  it  bad  been  paid,  and  tba 
plaintiff  nnoined  that,  even  if  it  had  bemi  pud,  the 
Conrt  eonld  not  rwjogniae  the  payment,  aa  it  had  not 
berai  oertifled  under  a.  BBS  of  the  Civil  Pmoednre 
Code.  Held  that,  under  the  circnnutancea,  the  rrat, 
when  paid,  waa  to  be  deemed  aa  paid  under  the  miraai 
tmnre  and  n^,t  under  the  decree,  and.  therefore,  a.  26S 
or  the  CivJ  Procedure  Code  did  not  apply,  and  nay. 
raent  need  not  bo  certtfled.     Kbdau  e.  Qajai 

[L  L.  IL,  IB  Bom,  eeO 

Bs.2fi9, 900  OU*.  0.800). 

Set  Cabxb  nvDiH  BimnmoH  ov  Cox- 

JVO-Ab  BlOSTS. 

I-  — ~- Dboree    fbr    perfbrm* 

anoe  of  a  particular  act— A  decree  bad  been 

obtamedthat  "the  defendants  do,  within  aix  wteln 
after  the  aervtce  upon  them  of  this  decree,  remove  the 
obstructinn  and  reopen  the  pathway  or  lua  lesdii^ 
from  the  north-wert  end  of  the  plaintifPi  bouae, 
northwards  to  a  public  road,  aa  the  nune  existed 
befnre  the  commencement  of  the  mit  and  aadMcribed 
in  the  pUbt"  Beld  tbat  thit  ww  a  decree  tar  the 
pwfQrmanoe  of  a  particnlar  ad:  on  tiio  put  of  tbe 
defendants,  and  mnat  be  executed  nnder  the  provi. 
siona  of  s.  200.  Act  VHI  of  l&K,~ij.,  by  iju^iaoD. 
raent  of  the  party  or  attachment  of  his  propoty,  or 
by  bothi  therefore,  an  order  for  exeeation-of  the 
decree  by  oauiing  the  obrfmcdon  to  be  renored  wai 
BBt  adde  aa  illegal.  BnooBinr  MOHuit  MiniDnii  r. 
Nobis  Chcvsks  Bduiub 

[10  a  I- R,  Ap..  IS :  18  w.  iL.  ssa 

*•  SxicMtion  ^dt' 

crteforrettttulion  <ifeonjn^al  rigJttt.—A,  who  had 
been  directed  by  a  decree  to  refr^  from  irevwitinK 
bar  daughter  rHnmiug  to  her  husband,  after  the  ^ts 
of  the  decree  permitted  ha  daughter,  who  waa  of 
age,  to  reaide  in  ber  honte,  Setd  that  such  conduct 
on  the  part  of  A  was  no  such  evidence  of  inters 
ference  with  her  daughter'a  return  as  would  jnatify 
the  exrcutioQ  of  the  decree  asalnjit  her,  under  the 
provisions  of  i.  200  of  Act  VlII  ot  1869.  Ajitasi 
Kpab  1^  SUBAJ  Pbabad      .    1  L.  a,  1  AIL,  60Z 

J*- "IT- DeOMo  for  poawnioa 

of  wile—Enforciuff  exKution  qf  decrm.—Whae 
there  baa  been  a  decree  in  favour  of  an  applicant  for 
special  ponesnon  of  his  wife,  and  appliMticn  made 
hx  eiecntion,  the  proceaa  under  the  or&iarT  aeetiona 
will  not  be  enforced.  Akhabaelt  e.  HoHsAnr  Allz 
[1  Ind.  Jar.,  IT.  S,  101 :  6  W.  B^  Kla.,  aa 

—  Deona  ordering  wllh 


■».  Awaroa   oraenng  wiia 

to  return  to  hUBband— JSV'<»'»>V  dtere4  nmdtr 
a  twit  for  r»tHni>o»  of  <M>i^i^al  rigitt  a^ttintt 


lizcdbyGoOt^Ic 


(    1297    ) 


DIQBST  OP  CASBS, 


OTVIL  FBOOZDUBB  CODB,  ACT  ZIT 
OF  1882  {ACT  X  OT  1877)-ao«jtMMd. 

¥iifi. — Quart — Whetbflr,  under  the  pretent  procv- 
dure,  the  Court  can  enforce  H«  order  npon  a  wife  to 
retuR)  to  her  bnabwid'i  b;  ^TinK  ber  over  bodily 
(□to  her  hnibttnd'i  hands.  Bach  disobedieDce  ironid 
aeem  tu  hXl  within  •.  200  of  the  Code,  and  to  be  en- 
forceable only  by  intpriaonmeDt,  or  attachmmt  of  pro- 
perty,  orboth.  JtmooRATH  Bobb  e.  SHUHSOOinnBU 
Bbsuh.  Bvseoob  BtrsEHf  «.  SmntaoojnfUBi 
Baavu 

[8  W.  B..  P.  a.  8:  U  Koore'fl  I.  A.,  651 

8.  Opportunity    of,    and 

refusal  tOt  obey  Aeam^—Si^foreing  txtcMlion 
cff"  liesrM.— No  order  for  oifoicing  a  decree  by  im- 
[simuiiait  under  ■■  200  of  the  Coda  of  Civil  Pro- 
cedure ihotild  bo  made  nntil  tlie  defendant  hae  bad  an 
opportnnity  of  obeying  tlie  decrea,  or  ha*  contoma- 
eioiuly  re^uedtoobeyit  Umbo  Kiza  e.  NAamiAB 
JHOKOTUtaia      ,  .7  Bomu,  O.  C,  139 

g, .    -  Poeraa  for  joint  poem- 

■Ion  and  nian»gemant  of  property— ^tfoe  J - 
mtat  Jbr  ditobedtenca  to  daaree— Civil  Procedur* 
Codt,  1377,  :  S60.-^Bya  dcrree  relating  to  certain 
joint  property  belonging  to  tbo  plaintiif  and  defen- 
dant! bnt  which  had  pierionsly  beoi  held  in  the  aole 
name  of  the  defendant,  it  wm  directed  that  the 
plaintiff  and  defendant  thonld  jiJiidy  manage  the 
prop^f ,  and  that  the  namea  of  both  ehonld  appear 
ia  all  papa*  connected  with  ioch  property.  The 
plaintiff  eabiequently  applied  to  have  hu  name 
registered  in  the  Collectorat^,  bnt  wae  oppoaed  b;  the 
ddeodant,  who,  it  appeared,  alio  allowed  the  amtaha 
of  the  eatate  to  oontinae  to  dm  hie  wis  name.  Held 
that  the  Cnnrt  had  noder  the  dircmnrtance*  ioriidic- 
tion  nnder  a  260  of  th«  CivU  Procedare  Code  to  at- 
tach  the  defeodant^  property  nntil  he  had  obeyed  the 
decree  by  having  the  joint  namea  of  hinuelf  and  the 
pluntiff  imerted  In  all  dovnmentt  belonging  to  the 
estate.  OouKi  PBosiD  MolTKA  v.  Bnou  Naih 
axvYU. 8  C.I>.  R,  4a7 

fl.96a 

Stt   KXBOCnOK  OP  CBCBSE^ATrUCATIOT 

■OB  BxBctTTion  jtHD  PuwEss  or  COCHT. 
(L  LB.,  19  Bom.,  64 

Sn    ExiounoK  OF   Dbobib— Hods   ov 
EXKOffllOR — Dbclaxaiost  Dbobbss. 

[Z.I..R.,aiCAlo,.784 

L  B.,  ai  L  A.,  88 

8«e  SxiciTTiaa   ov  Dbdbiii — Modi    or 

ExiouTioB—BBXorAL  or  BniLsiHai). 

[L  L.  B.,  B  Calo.,  174 

QG.L.B.,4H 

n.  961,363. 

8*e  BaaiBTBAB  or  Hior  Covki. 

p.  L.  &,  18  Cal&,  880 


■.868  0868,  B.  338). 

Set  C&na  nnsBB  ExBonxioir  or  Dbobbb 
— If  OPB  or  SxBODTiojf— PoB8BBnoif. 


CIVXL  PBOCEDDtrBB  CODB,  ACT  XIV 

OF  1883  (ACT  X  OF  1877>--ooa/>Ha«if. 
B.  364  (1868.  B.  334). 


„  B.S6S  (1868,  B.  986). 


See   ExBCTTTioN  or  Dbobib— Hon*    or 
JSxMonos— PABimoi'. 

[L  I..  B.,  6  AIL,  468 
See  Cassb  VKSbx  Pabiitiov. 


I.  968  (1868,  B.  905). 


Sk  Cabbb  tnmiB  AnAOHinnrr. 
B.  368  (1869,  as.  284.  386,  830, 

See  LiiOTAfioB  AoT,  1877,  a.  16. 

[L  L.  B..  13  All.,  76 

LZi.  B..  i4Aii.,iea 

I.  L.  E.,  17  AIL,  188 
I,.  B.,  33 1.  A,  81 

'  Attachment    and    aale    of 


bonda.— Under  the  proviiinna  of  t.  268  of  the  Code 
of  Civil  Procednrc  (Act  X  of  1877),  boudi  cannot  be  icJd 
till  the  end  of  lii  month*  from  the  date  of  attach- 
ment.  NiTBsiiia  Dab  EAOHintATB  Dab  «.  TnuiBAK 
BIN  DoiruTBAK  .    XIi.B,9Bom4  568 

1. B.    878— Court  of   JuBtioe— 

Deputy  ColUctor't  Court.— T^ii  Court  of  a  Deputy 
Collector  wai  a  Court  of  Jnitiee  within  the  meaning 
of  ■.  287,  Act  VIII  of  1B69.     Cowib  v.  Elxab 

[10  W.  B.,  48 

8. Applieation  fbr  mon^ 

depoBited  In  Conrt— Qmi^mm  for  Cowi  »wW> 
ity  decree—Separate  emit, — Tlie  pluntifb,  havit^; 
obtained  deereei  on  certain  hnndi*  against  g  and  P, 
applied  nnder  Act  Till  of  1BS9,  i.  287,  for  payment 
of  certwn  moneys  which  had  been  depodted  in  Coort 
in  a  mit  in  wiuch  one  D  was  the  pluntiS,  and  which 
had  been  attached  by  them.  The  gronnd  of  thmr 
■pplicatim  was  that  D  had  recovered  a  decree  on 
certain  hundis  which  had  beat  frttndnlenUy  tranif  ar^ 
red  to  Imn  by  f  and  P.  The  Hniuif,  holding  that 
the  qnestioi)  of  the  ownership  of  the  decree  oould 
not  be  determined  in  the  miacellaneons  department, 
referred  the  applliants  to  regular  snit*.  'nieie  were 
accordingly  in«btnted,  and  the  transfer  to  D  declared 
to  be  bBOddlent  and  ooloorable.  Held  that  the 
qnestion  of  the  title  of  the  pluntiSi  as  agunst  I>  to 
hare  their  debt  pud  out  of  tiie  money  in  deposit 
onght  to  have  been  deaaded  m  the  Court  inwluch  the 
mmey  was  in  deposit.  The  Unnnf  waa  in  error  in 
directing  the  applicant*  to  a  regular  sidb  Dbbbx 
Feuhas  c.  OiriAsavB  Bah         .    90  W.  B.,  78 


lizcdbyGoOt^Ic 


<  «»  ) 


DIGB3T  Of  CUn. 


(    MM    ) 


cavn.  PBOcBDUHS  codx,  act  XlV 

or  I88S  (ACT  X  or  1877)  -ooittiintd. 
8.878. 

Sat  Attaohvbvt— StruBtns  oT  A«*ciB' 

KBflT— DBCSBSa  I.  Ii.  B,  a  AIL,  SBO 

[L  L.  B.,  e  Hod.,  418 

£li.B„10Bom.,444 

I.  u.  a.,  le  bohl.  6SS 

X  I..  IL,  90  Cslo.,  Ul 
1. 1- IL,  ai  AU,  406 

B.  S74  a&B».  B.  assv 

jSn  Cabbb  vmn  AnAomrarr— Hodi  ov 
AfTioEHnra  uv  Ixueni.urmB  is 

AVTIOHIUMT. 

5m  Pbooub,  8nTTCT  or. 

[1  a  Ik  IL.  8.  N.,  SO 

lOW.B.,  S64 

10  B.  U  B..  Ap.,  IS 

8.  876  (1869,  s.  84B)-Toiid»r  of 

amonnt  of  domeea^Stag  of  «a«e«fti>ii. — Under 
s.  246  of  Act  Till  of  ISGQ.  the  tDure  tender  of  monej 
before  the  Jndge  is  not  lofBcient  to  entitle  the 
JndgmeDt^ebtoT  to  have  the  nle  of  hit  pnipert; 
(taynl,  and  the  Inr  e^uteinpUtee  th&t  psymenti 
ikmtd  be  made  in  Moorduice  irith  the  rnlei  and 
fonm  of  ConHs.  EcboB'aijth  Bot  v.  Ivsooboo- 
BBm  Dmb  Boy  ,8  Hay,  808 


I.  878  (1869.  B.  840). 


B.  878  (1869,  B.  846). 

&*  Cuia  vasBB  Clum  g 
Pbopibt*. 

5m    Coust  Fbm  Aop,  sob.  II,  ikt,  17, 

OL.  1       .  Lib  B.,  4  Bom,  616,  686 

as  B.  L.  B.,  Ap.,  1 

L  Ik  B,  18  GalcL,  183 

1. 1..  B..  S  AIL,  83 

X.  LB.,  SAIL,  341.  486 

Bn  Bbtofpkl— Etrro*FiL  bt  Jtnwwaira. 

[I.  I..  B,  4  Had.,  808 

I.  Ik  B.,  8  Mad.,  608 

L  I..  B.,  U  Colo.,  673 

Z.  L.  B.,  17  Had.,  17 

Aw  Cabu  uinixB  LwmATUUf  Aoz,  1877, 

ABT.  11. 

Sn  Casbb  inn>iB  Lhoeatioh  Am,  IS77, 


aa.  878-988. 

5w  Cabbs  uksek  Claim  SO  Aitacibxd 

PSOFBBTY. 

B.  860  (1^8,  a.  846). 

&■  Cabbb  ioisbs  Cuux  ZO  ArTi<"lfH'' 
Fbqsbeit. 


OIVIL  PBOOBDUBB  OODB^  ACT  XHT 

ov  laaa  (ACt  z  op  ta77)  ~comitm»ti. 

Ste  Comb  nmsB  Skaxk  Cahbi  Covst, 
HOTusBiL — JtnuasionaB — Cuim    to 

IS  IK  BZBCOTIOX. 


-■.881(1860,8.846). 


Sn  Cabu  moiBB  LncTAHoir  Am,  ISTV 


-  ■.888(1860,0.848). 


Stt  Cabbb  inisiB  Claims  to  ATSAcnaai 

Fbopbbtt, 

iSM  EBKsraL— BBTOPm  bz  Juiisvkm*. 

n.  lb  B.,  4  Ksd.,  809 

I.  L  B.,  11  Calo,  878 

I.  L  B.,  8  Kad.,  608 

I.I«B.,17Mad.,17 

Stt  Cash  Vsdbi  IdMnAnox  Aoi,  1877, 

An.  11. 
5m  Cabbb  vhubb  Ours  ov  Fxooi — CTlahc 

TO  ATTAtHBD  PaOrBBTS. 

&>  Ca£Bs  uh&bs  Biesi  oi  Suit— Kzwru- 
TIOS  01  Dbobbb. 

8m  Cabsb  csdbb  Smut  Oavbb  Coma, 
ICopcBBiL— JcaissioiioB'— Claiiu  n> 
PBonan  asmn  n  Ezwutiair. 

— B.98e. 

Bee  CiBBs  TnmxB  Salb  n  Exboutiov  of 
DBOBBB~IirTALa>     Balu— Wast     o» 

JCBIBDIOnOF. 


irordi  " iTbom  the  Conrt  may  appoint"  apply  not 
only  to  the  wordi  "any  other  peraon,"  bnt  alio  the 
officer!  of  the  Court.  In  the  ab*enee  of  the  Sab- 
onUnate  Jndge  it  ii  not  oompetent  to  the  Judge, 
becaan  he  ia  a  niperior  officer,  to  perfmn  the  dntiea 
Tfqnired  by  1.  246.  Jin>OOKATa  Boxv.  BakBitebh 
C&ATTBun la  W.  B.,  888 

■■.  887-390. 


■■.  887,889,  and  ae0(1868,s.  84g) . 

Sm  Cabbb  uhiibb  Salb  m  Exicdiion  op 
Dbobbb— BBTCDra       uiwa        Salb— 


meant  the  aliqnot  part  of  an  estate.    KAUiirxoBonro 
Bobb  v.  Doosath  Mvlljoi 

[U  B.  L.  B.,  68 :  19  W.  B.,  484 

a.      Froolomstioa  under. 

—Tbe    object   id  ttts  gnxUmnticm   voder  a.  24B 


lizcdbyGoQt^Ic 


(     IBOl    ) 


bIQSST  0?  CASB9. 


(    1803    ) 


CIVUi  FBOCEEDUBX  COD^  AOT  3UV 

or  1889  (ACT  Z  or  1877)-«m<uM«<f. 
it  to  give  notice   to  intaiding  pnrcliuera,  not  to 
the  jn&mont-debton.    Lus  Bah  e.  MokeshDiib 
[la  W.  B.,  488 

B.  880  (1869,  B.  840,  Uwt  paraj 

StI    SlIiH     IK     EXBCDTION     Of     DlOBB^^ 

BiDsBBB      .     X.  Ik  B^  14  Had.,  886. 

Ste  Cabsb  rmiKR  Bua  ib  Szioimoii  or 

Deobbb — Stmaa  aiiss   8ali — Ibbi> 

gulakitx. 

s.a8a 

i5a«  Sui  ID  EzsotmoR  of  Dwibbi— Bb- 

BALSH,  Z.IhB.,  6Bom.,  676 

[L  Ik  B.,  7  Calo.,  BS7 

LL.B.,  leCalo.,  686 

I.  Ii.  a.  la  Hod.,  464 

I.  u.  B.,  IS  AIL,  sa 
ac.  w.  If.,  411 

■ BB.  aw,  807,  and  808  (1868,  b.  864). 

See  Aptbil — Sa£b  m  Ezecutiom  ob  Di- 

OBBB     .  X  I<.  B.,  1  AIL.  181 

|X  Ii.  IL.  18  AIL,  664 

Z.L.B..14A1L.801 

Am  (Usia  mfsn  Salb  nr  Bzaormoii  o»  ' 

Dbobh— Bb-balb  S  W.  XL,  8 

[6  W.  B.,  His.,  ea,  190 

7  w.  a,  no 

I.  Ii.  B.,  I  AIL,  IBl 

B.ae4. 

rSM  StIM  nr  EZBOTTTtOH  OB  Dbobbb~Sit- 
TIKft  ABIDB  SALI— iBBSaULABITT. 

[6  B.  Ik  B.,  Ap,  87 ;  14  W.  B..  406 

I.  Ik  B.,  6  Calo.,  808 

I.  Ik  Bw,  6  Bom.,  180,  676 

6  a  Ik  B.,  181 

I.  Ik  B.,  10  Calo,  767 

Z.  Ik  B..  11  Cala,  TSl 

.   L  Ik  R,  14  Kad.,  498 

I.  Ik  B..  U  Bom.,  688 

L  Ik  B.,  S3  Bom.,  871 

4C.W,ir.,474 

fl.  985  (1868,  SB.  970,  871). 

St»  Cabbb  mrsBB  Sum  a  Ezhdtiov  or 
DioBu— DuiBiBiniox    OB    SALS-fBO- 

AM    SifALL    CAITSI    Ck)trBT,    HOBDdStL— 

JvKUDKniOB— Sau-eroobbds. 

[L  Ik  B^  8  ICad..  860 

B.  806  (1868,  B.  868). 

Ah  Salb  IX  KuomoN  o»  Dbobub  -  Sbt- 

TINQ'  ABIDB  SALB — iBBSeirUBITT. 

p.  Ik  R.,  6  AIL.  816 
6  C.  Ik  B^  181 


^sa? 


ClVUi  FBOCBDUBB  CODB,  ACT  XtV 

or  isea  (Act  x  ot  1877)-«(«m»ma 

B.807. 

Su  Paikbbt  mto  Couxt. 

[I.  Ik  B.,  88  Bom.,  415 


I  a  Conn  is  eUaed  tor    the 


VaOtMoa—Soliday — Day*    t 

whiei  ike  office  U  open — Office  day — Payment  of 
pitrthaee'moneiiforfrofer^botahtatCourt'tale.-' 
The  iima  during  wUch  a  Conn  jt  '  '  '  " 
ncitiiHiiinotKliolidAyiriaiiiithem  _ 
ot  the  Civn  Fineednre  Code  (Act  Xir  ot  lB8i). 
Dayi  on  which  the  office  ii  open,  sod  the  purchase' 
moti*}  fat  property  honght  t.%  a  Conit-aals  could 
have  beai  paid,  are  office  daya.  HonBAK 
Baascvate  v.  Bhivkaj  .  1  L.  R,  20  Bom.,  746 


-  aa.  807, 808  (1868,  B.  864). 


B.  810  (Act  atxm  of  1861,  B.  14). 

Sh  Casbb  vhsbb  Fkb-bhptiok. 
B.  SIOA. 

See  Af  fbal—Obdbbb. 

[I.  Ik  B.,  18  AIL,  140 

Ste  ExEoimoii  OB  SiosBB— smo7  cw 

CsAnai  o>  Law  cBHDiNa'BzBCDiiOH. 

[I  Ik  B.,  81  Cal&,  840 

I.  Ik  R,  98  Calo.,  767 

I  Ik  R,  18  Uad..  477 

See  Sau  H>b  Abriass  dv  Bsin— Sirtura 

ABUii  Baia— Obitbbai.  Cabbb. 

rz.  Ik  R,  88  Calo,  S9S,  S9S  note 
1  C.  W.  N.,  114 
8  C.  W.  jr.,  127 

See  BaIiB  ik  Szbodtiob  ob  Dbdsbb — B>i- 
mo  ABiDi  Salb— QraixAt  Cabbb. 

[L  Ik  R,  SO  Had.,  168 

I.  Ik  R,  aa  Hod..  386 

Z.  Ik  R,  as  Bom.,  788 

L  Ik  R,  84  Calo.,  688 

I.  Ik  B.,  86  Calo.,  Sie,  608 

1  a  W.  Z7,  686.  708 

L  Zk  R,  88  Oalo,  448 

8  C.  W.  IT..  888 

5m  SaIiI  ni  SzBOTmon  or  Dbosbb— Sbt- 
xisa  ABniB  Saxb— iBKBauiiABiTT. 

[I  Ik  B.,  ai  Had^  416 

L  Ik  B.,  as  Bom.,  181, 460 

Z.  Zk  R,  SS  Cala,  888,  868 

Z.  Ik  R,  26  Calo.,  708 

1  C.  W.  B.,  186,  878 

a  CW.  IT.,  868 

BB.  811.  819  0868,  BB.  866,  a67>. 

See'  Cabbb  itkdeb  Salb  nr  Bzbcttios  ov 
Dbobbb— Snruia  abdjb  Saub— iBBsair- 

■  The  irotd."di»allowed"  In  ■.  812 

ot  tha  CiTil  Proce^m  Coda  bw  no  Tefcrence  to  an 


iizoabyGoo(^Ie 


( 


> 


DtGSST  OF  CA88S. 


tJIVH.  PBOCEDTIRE  CODlB,  ACT    XIV 

OF  1883  (ACT  X  OF  Villi' eoiUitutd. 
order  p&ued  aa  wi  app»l.  bat  refen  to  the  dii- 
■llowMice  of  the  obintion  b;  the  Conrt  befbre  which 
tha  pn-ceedinKa  nnder  ■,  311  »ret»kcn.    Masoiced 
Hosasm  n.  FcBViams  Uabto 

(l.t>.R,llCaIo,S87 

a.  313  (1868.  B.  267). 

iSee  BiQHi  or  Suit — Suil  tk  Rxbcutiov 

ov  DiosBi  11  W.  B.,  S8T 

[13  W.  B.,  41 

1. 1-  B„  8  AIL,  US,  aoe.  6S4,  701 

L  I-  B.,  14  CaliL,  1,  e 

I.  li.  iL,  10  Bom,  aie 

L Lottera  Patent,  1866. 

M.  16  and  88,— CIb.  16  and  86  of  the  Letten  Patci.t 
of  the  High  Court  mn«t  be  treated  u  qtulifying 
•.  S67  of  Act  VIII  of  18E8.    Boy  BikdIpat  Huau 

V.  UWltTHABT  

[4  B.  I-  B,  A.  C,  ISl:  IS  V.  B,  SOO 

.  Applloatton  ot— S.  257, 


Act  Tin  ot  1SG9,  applitd  only  to  mIm  held  after 
that  Act  rame  into  opomtioo.  ABDOOL  Hid  v. 
Lalu  Nowab  Boi  1  W.  B,  804 

B.  818. 

8ei  Cases  oirsaB  Sa£i  in  Ezsomoir  oi 
Dbcbii— Imtaud     Saasb^Wakt     ov 

*     BAJ.BABLB  iHTKBBST. 

B.  816  (1889,  B.  SS^ 

St»  Cabib  ttrdbx  Salb  m  EXBaciioii  or 

Dbcbbb-  Sbttwo  ahD>i  Saib — BieHM 

or     Pl)BCaABB.BB— BBCOTSBT     OS    PUS- 
OHABI-VOHII. 
iSm    SVALL     CATTBB    CoraT,      MOTCBBIL— 
J  VKUDIOnOS— pDBOBABI-XOraT. 

p.  I..  B,  11  KadU  868 

■.  810  (1858,  B.  aeoK 

iSm  BkoisnAiKai  Act,  1B77,  *.  17  (1S88, 

1871,  •.  17)       .     I.  lb  B^  8  Mad..  87 

no  Bom..  486 

IS  Bom.,  847 

7  C.  li.  B,  116 

81  W.  B^848 

11  Bom.,  218 

X  L  B..  S  AIL.  888 

X.  lb  B.,  6  AIL,  84,608 

LKB,BOalo..aae 

I.  L.  B^  8  Calo.,  83 

L  lb  B.,  4  Bom^  1S6 

I.  lb  B.,  6  Bom.,  877 

Am  Bau  nr   BxBCimo)i   ov   Dbokh— 

IHTAUD    SAIiIB — DSCBBIB     BABBSD    BT 

LmiTAiKar       .    L  lb  B,  7  C&Ia,  81 

[I.  lb  a.,  11  CalB.,87e 

St*  Cabbs  vHsn  Bals  is  ExiomoK  ov 

Decbbb— Ptbohabsbs,      Tulb     os — 

CminoATBa  op  Sali. 


ttDU  by  an  aoctioii'ptirchaiaT  fora  catiflcata  of  nie 
need  bear  no  stamp,  nnce  by  •.  818  of  tie  CMl  Proee* 
dure  Code  it  i*  not  even  rGqnired  to  be  in  wtibng. 
HiBA  AxBAiSAii  e.  Tbeobars  Ambatdab 

[I.  Zb  B^  18  Bom,  670 

fl.  817. 

8tt  Casbs  imiRB  Bbsaki  TuirSAonos— 

CBBTmXD      PUBOHABB  B« — CiTIL      PBO* 
OBDUBB  CODB,  B.  317. 


8ti  CoLLBOTox     L  lb  B.,  11  BouL,  478 

[1  li.  B,  9  AIL,  48 

I.  lb  B.,  16  AIL,  1 

Stt  GxfloimoN  ov  Dbobbb— TuurvnB  ov 
DiCBiB  ma  ExioDTiox  aitd  Pqwbb 
Of  Comi,  aro.  L  Ii.  B.,  7  Bom.,  883 

f.  I..  B,  7  AIL,  407 
lb  B,  8  Bom.,  301 
Z.IbB,UBom^478 

Bt»  BrLXB  lUDB  nron  Aors, 

[X.  Zb  B,  16  Bom.,  S3S 

I.  lb  B.  IS  ALL,  664 

L  lb  B,  88  Bom..  681 


M,89S,raaA,uid8SSB 

ate  GzioilTioH  OF  Dbobbb— BXBOtmoH 
Bi  CoLUOiOB  .  X  Ii.  B.,  18  AIL,  818 

CI.  lb  B..  SO  AIL.  4aa 

».  MBA,  8S6— BxeeaHon  of  do- 

«n»—LimUafiom — Sx9etm<Mat  leimmoteabUpro- 
ftrty  e/Jm^ment-dthtorilaftd  bm  rtavmofimck  pro- 
peri)  being  i»  eiargt  t^ftk^  CoU*aior. — Itie  pUn- 
tifti  obtdned  in  1874  a  decree  for  mon^  a^nat  tba 
defendant.    In  1879,  by  an  ordar  under  •■  8M  of  the 


Code  of  CiTil  Proeednr^  the  innnoTeable  property  d 
the  iQdgmentKlebtoT  waa  placed  nnder  tha  manaRe- 
of  the  Collector.     Before  thii  order  iraa  mad% 


and  during  the  period  when  the  jndgmeDt^efator'i 
property  waa  in  cbar^e  of  the  Collector,  Tmriona 
appllcaUoni  for  eiecution  ven  niade  by  the  decree- 
hnldcn.  Finally,  in  1806,  about  ten  years  aftw  the 
last  preceding  applic»tion,  the  decree-holdera  applied 
for  execution  ot  their  decree  nhottly  after  the  pro- 
perty had  been  releaaed  by  the  Colleetcr.  Mtlii  that, 
ai  r^arda  the  immoveable  property  of  the  Jn^meiit* 
debtora,  i^untt  which  exeentaon  wm  traght,  the 
applicaiion  w»*  not  barred  by  lindtatioB,  htaauneh  ■• 
Oie  decree-boldeTB  had  no  remedy  byexecBtiDnsgafaut 
that  property  until  the  CoUacfao't  managtment  had 
ceaaed.    Qibsbab  Dab  v.  Hab  SaAintAi  Pkaud 

[X  lb  B.,  80  AIL.  888 

b.  386  (1868,  fl.  844). 


lizcdbyGoOt^Ic 


( 


) 


DIGEST  07  CASES. 


OlVUi  FBOCHDUBB  COI>B,  ACT    XTV 
or  188S  (ACT  X:  OF  iaTn~«mtint,d. 

8tt  EzKnmoH    oi     Diosn— ftuy    or 

KzicuniMi      ,    L  Ii,  Bm  S  AIL,  8S6 

[X.  Xh  &.  8  CtJix,  S90 

1, Arrftnsemeiit    leaviiis 

proper^  In  exeontloii  In  poMeesloa  of 
Jndcment-deWor— ^ot  VIII  of  18B9,  i.  344^ 
8.  M4of  AetTIIIot  ISGSadntt*  only  of  mttniponn 
■UewtUon  of  bnd,  and  notof  aDVEUtgeinsnt  by  vhiui 


.    Sir.W,&47 

fl. AmxigaaumttorixiKtai- 

in«nte  extending  over  twalve  years.— WLms 
k  Collector  recotamended  thkt  tbe  Un^  of  &  jad((meiit> 
dtbtor  ihonld  b«  exempted  from  Knctiim  ole,  nod  that 
Oie  Jndgment-debt  dionld  be  ntisfled  by  money, 
Ingtalnicnta  eiteii£ng  ow  a  period  of  twelve  jetn, 
and  tiie  Judge,  on  tbe  nuMer  being  refer^  to 
the  CMl  Conita  for  naetion  and  approval,  in 
(■i£ng  tlie  pioMedingi  to  the  Hnnuf.  intiiDated  that 
th«  anangtment  wm  a  proper  one,  and  the  H onnf  m 
hii  order  refened  to  tUa  ot^nton  of  the  Judge — 
Held  that  the  reoonmiendatioD  of  tlie  Collootor 
■honld  hare  beat  dealt  with  br  the  Gout  eieenling 
tha  decree  In  the  exercise  at  it»  own  judgment,  and 
odt  ni  defaanoe  to  the  opinion  exprened  by  the 
Judg^  who  eMeeded  bia  jniiedlctioTi  in  interfering  in 
the  natto.  The  artansemoit  proposed  by  the 
Collector  wai  not  one  which  could  be  wopcaed  or 
accepted  nnder  the  terma  of  i.  2M  of  the  Civil  Proeo- 
dnre  Code.    Muitki  Posois  v.  BAniBSHin 

[8  N.  W.,  80 


£■#  Cabbb  VHiiBit   Emutjisoi    OB   O2- 
ffiBrimoM  TO  SxHimoB  ov  Dioui. 

■.8a8a8t»>a-BB6). 

Sm  Casbb   dudbx    Bumuraa    ob  Ob- 

8TKDOTIOH  TO  BXJODTtOa  O*  DSOBBS. 

B.  889  0869.  a.  S80). 

Stt  CaSBS  UHSIB  Ohifs  01  Fboot— Fos- 

UBSIOT  uiD  Pkoo*  ov  Tuli. 
Sm  Ciau  itbsbb   BiBiraAKOi    ob   Ob- 
BiBDonov  n>  Bxsotmox  ot  Dkwu. 
■^^^^'-^— ^  Appllofttlon  nnder — 


Order     r^Jeoting    eppUoa- 

tiou  under — 

Sm  AmtJi-  OBsna. 

[aB.I..B..A.C,S08  note 

W.  B.,  1084,  MlB.,  24 

1  W.  B.,  140 

6  HBd.,188 

18  W.  B.,  284 

ai  v.  B.,  88 

I.  !•■  B.,  16  Mad.,  137 

Z.  Ii.  B.,  ai  Born.,  888 

I.  k  B..  as  C«lo.,  880 


Set  AnAOHioNT— AnAoaaiTF  or  Pis- 
bom  .    I.  U  B.,  7  Calo.,  1» 
[L  lb  B.,  U  Calo..  637 
Z.  L.  B.,8  Had.,  278,  SOS 
ri..  B.,  18  Calc,  86 
1. 1..  B„  e  Had.,  80 

Bn  BraiTT — Lubilitt  01  Subbtt. 

fH  B.,  18  AIL,  100 
L.B,14J3alo.,767 
1. 1..  B..  16  CaliL.  171 
L  Ii.  R..  le  AIL,  S7 
L  I..  B.,  18  Bom.,  aiO 

a.  837  A. 

S44  ABBMT— CtTIL  Abxbbt. 

[L  I..  B,,  as  Bom.,  781,  861 
saw.  IT.,  688 
Sat  Apnu— Dmbbbi. 

[L  Ii.  B,  81  Had.,  30 


—a.  888  (1860,  a.  876). 

Sm  CUBa  WHtK  SVBBItTBIOl  HOBBT. 

a.  841  (1860,  a.  878). 

Set  Attaohmbbx — ATiAOHmnrr  o»  Pbb- 

Bov  .  I.  Ii.  B,,  7  Bom.,  106 

[I  L.  B,  8  Uad.,  SI,  608 

L  Zi.  B.,  IS  Colo.,  6SS 

L  !,.  B.,  20  Calo.,  874 

I.  U  B.,  as  Calc,  188 

iSm    Cobtbmft   or   Coitbt — CoMTBin>rfl 
Obbbbaixt     .  L  L.  B,  4  Calo.,  86S 
5m  Casbb  utatiM  Sdbbuibkoi  Momnr. 


1. Beleaae  of    Jodgmen^ 

debtor— Coajlaemea*  I'a  Coarf-ftoan.— Where  tho 
wBirant  of  como^ttal  to  jail  haa  been  made  oat,  the 
diichM^  of  die  defendant  whilst  in  confinement  m 
theConjt-hoiii^foriuai>payment  of  the  instalment  of 
sabnatence  ^owanee,  la  a  discharge  from  jail  wittdn 
then '    "  *     *^     ■ 


— Deoiee— £xe««(Mia — A  rrett 


St-amit, — The  discharge  1 
befcre  imprisonment  on  acoonnt  of  thentu-paymaitof 
the  snbtisteiice-money  for  the  debtor  is  no  bar  to  tha 
debtor  bdng  re-arrested.    Sit^a  d.  TBirrAiA 

{LI..IL,SKad.,St 
a.  84a  (1869,  a.  S78). 


Ste  ExBoDTioit  01  Dbobib— Eftbot    or 
Cbihsb  o>  Law  FBMniKO  IxBOiranHr. 
(1.  Ih  B..  a  Bom.,  148 


lizcdbyGoOt^Ic 


(    1807    ) 


DIGEST  OF  CA^. 


(  i»8  ) 


"cXTtb  PBOcButres  codc,  act  XTV 

Off  1869  (ACT  X  OF  ia77)-«o»«w*(. 
See  InRigonanr. 

[X  li.  B„  13  XaA,  141 
See  Cabu  rRDBB  STisaisiBznn  Hohzt. 
■*      ■-      ■  a.  S44  (186e,  w.  878,  280). 

l8u     Cum      UlTDBB     IKSOLTBMOT — IVBOL- 

Tznr-DBBroBB  HKSKB  Civil  FsooisnBX 

CODH. 


-  m.  844-860  (Cli.  XX). 


ClVlL  ^(JCZbUBlt  OOBB,  ACT  XTT 
OI<  1889  (ACT  X  OF  1877)- 


-  B.  867  (18SQ,  B.  : 


— DifjHits  a#  to 


S.840. 


jSm  Ati&dhicbbt— Atticsukt  ov  Pis- 

i<»        .        .  I.  lb  B.,  II  Calo.,  4S1 

p.  Ii.  K.,  19  Calo^  668 

L  Ii.  R.,  6  Had.,  608 

I.  lb  B.,  la  Bom.,  46 


-  ■.  860  (1860,  B.  981). 


jSta   Caim    vnsn   Ixultbitot— Imo^- 

TSKT-MBTOBB  nTOSA  CiTJX  PfiDOBDITaB 
CODK. 


-  B.  SSI  (1S64,  a.  381). 


p.  Zi.  B.,  9  lead.,  919 
I.I..B.,  4Cale.,«88 
I.  !•.  Bq  e  Gale,  168 ;  7  a  i;.  B.,  988 
L  lb  B., e  Calc  716:6  0. 1,.  B.,  186 
1.  Ii.  B.,  U  Mad..  186 
r  Z..  B.,  16  Had.,  66 

See   Cabmb   cimBB    laaoLTEiror— Iiraoc- 
Tmra  DmoAa  oitdib  Citil  Pboc!kditj» 


i — —  ■.  867— IiiBOlvsnoy— .aw««o,  af 

deerM— XMMfa«ioB,--~S.  867  of  the  Code  of  <Svil 
Pracedvfe  prorides  k  lunitaHoD  of  its  own  and  tn  nib- 
■titaticn  for  the  llMitatko  provided  for  the  execn. 
Hod  of  deciwi  hy  thi  LimiUtion  Act,  187^.  Lit 
lus  e.  QOM  Sara    .        .  I.  K  E,,  18  AIL,  144 


-a.  864(1860.81101). 


Tiox     .        .  L  U  B.,  18  OMo.,  649 

>Sm  Putim— ^isittaa  Pumi  n  Bmxi 


[1.  Zb  Bm  19  Calo., 
-  a.  Ses  (1860,  BE.  10^  877). 


jfiw  Casks  tomb  ABATXMzni  ov  Sdit. 
*ee  Cahw  TTRDBa  Exbtttiok  i»  Dbcbeb 

— ExKWnoF  Bi  un)  AQAIB8T  BBfU- 

BUTAIITBfl. 


rioiw  to  reprentd  decea4ed  plaintiff'^Ffr  Cariatt 
(Shbphbbd  ud  Bkbt,  JJ.).—A  aapote  within  the 
DKuiiiig  of  Civil  Procedure  Code,  i.  367,  iieed  Dot 
be  between  semm  cUiming  to  Kpreeent  the  ie- 
coued  pbdniA    Sdbbatta  r.  Saionasattas 

a.L.B..18KBd..48e 

a.  868  (less,  B.  104). 

fin   LumAiiDH  Aot,   1S77,   MM.  171, 

IriA,  171B        .  X.  Zw  B.,6  Bom.,  8S 

[t  L.  B..  U  Ctd«,  694 

I.IhB,7A]l,T8« 

L  lb  B^  10  Bom.,  668 

X.  lb  B.,  T  Bom.,  878 


Z.IbB^10J 


..US 


See  UwrrAJxm  Act,  1877,  Akt.  1»BC. 

Ii:  lb  B..  16  Bom,  9ff 

5«  PASmB— BrBBTTtunoir  oj  PiBrrae— 
BiaKurDBSTS  1. 1,.  B.,  4  Bom.,  864 
[Tib  B.,  O Bom.,  SO 
llbB.,8UBd.,80O 
lib  B.,  U  Cftlo.,  994 
I.  lb  B.,  8  Bom,  161 


■ B.  87S-C!oiiBtrtioUaiicd'— P«rPoxn- 

MX,  J.— The  wnrda  "  pending  the  niit "  in  a.  878 
rebte  to  k  soit  in  which  no  final  order  has  been  nude. 
QooooL  dnriTDBB    Oobbaicbb  v.    AsMonaiRAtox 

OlXBBAir  or  BUrQAT 

[I.  lb  B^  S  Calo,  786 :  6  O,  Zi.  R,  D8B 


I.  S7S  (1868,  a.  07V 


Sw  lixau— Dmubb. 

1  lb  B,  18'tWo7&„ 

I.  lb  B,  U  All,  168 

I.  lb  B.,  16  AU,  18 

,    I  lb  H.,  17  AIL,  97 

I.  L.  B.,  97  Calo,  S88 

4C.W.ir,41 

Set  ExBotrmnr  o»  Dbobbb— Atpiioahov 

JOB  KXBCtmoN  ABD  POWBB  0»  COUBT 

[L  lb  &,  18  Oalo,  469, 6X6, 685 

I.  Zb  B,,  16  Had.,  940 

I.  lb  B.,  19  AU.,  170,  889 

I.  Zb  B.,  16  Bom,  S70 

L  L.  B..  17  All,  108 

lb  B,  88 1.  A..  44 

See  CiBiB  UKDM  WiTHnaiwAi  01  Sva. 


lizcdbyGoOt^Ic 


raOBST  OP  CASS. 


CtVH*  FSOOHDUBB  CODS,  ACT  ZZT 

OF  188S  (Aor  X  or  venty-^ontrnMi. 

«.  ST4<1SW, «.  07>. 

Sti  LnoTiTroii  km,  18?7>   aSt.  179— 

HlTTSB  OT  Afttjcitioh— Qbitbhallt. 

[L  Xj.  B^  e  Bom,,  BSI 

1. 1..  B.,  7  AU.,  858 

B6  W.  B..  106 

X.  I..  B,  10  Bom,  es 

I.I^R,U>AU.,T1 

Aw  Cisn  ITNDEB  WiTSDXiwu  ov  Sinr, 

a.  876  (1860,  b.  88). 

Set  Cabbb  vasKB  Compbonibb— Oomfbo- 

HIHB  Of  8um  DVDIB  Qtix  Pso^dcbb 
CODI. 

Sh  PK40iioi-~<;Ttiii  C&IBS— AntnATiTfl. 
[L  Ii.  B.,  7  Bom..  804 

Bte      PUOTIOB — ClTU.      CABBB— COHBBRT 

Dboxu  .  .    6  C.  Zi.  B«  464 

See      Sfbohco     PiBKnuuirai— Spbru, 

Cuu     .        .  L  Zh  Bq  18  Ibui.,  816 

■0.877,878. 

See    Fu-onm—CmL    CAen— FiTiim 
OUT  OF  M ovar  dipo«itbd  ni  Com. 

[L  Ii.  B.,  Se  CalQ..  766 


-  a.  880  (1868,  ».  84,  86}. 


See  Cissa  oMiiSB  Skodbitz  tok  Cobts- 


-  aa.  888, 884. 886  (1868,  a.  176). 


aow.B^aes 

—  BB.  S87,  881  (1868.    g.   177>-^i 

VIII  oj  a$»,  t.  177— Native  Primce  or  Stale  in 
alliance—Kiitgdom  of  ^ta,— The  kingdom  of  At» 
WM  Dot  the  twritoiTj  of  a  NrtiTe  Prince  ot  State  in 
ftHiance  with  the  BritiBh  OoTemaunt  within  the 
nuMilnfl:  of  B.  177  of  Act  VIII  of  18B9.  AeA  Mo- 
■AJCHXD  JirvEtt  TiHSAin  V.  UnzA  NAzntTLA 

[B  B.  I..  B.,  A.  O,  78: 10  W.  Bu  88S 

BB.  888.  880  (1868,  B.  176). 

Sm  ConuBnoH— Cira  Casbb. 

[S  B.  I..  B.,  A.  0„  78 

6B.i:»B..S6a 

8  B.  Ih  B,  Ap.,  108 

X  I..  B.,  86  Calc,  681 

-  BS.    889^    888,    i 


>  (1868, 


B,18(^ 

Aa  CabbB  rvDBB  Ann, 

Bee  Cabbb  vAwb  Ensimn— CmLCAsia 

AUBB      Am     OTHBB 


Sm  Casbb  uxsbb  Looax  IsnsTiaAxiox. 
fiw  BiflOT  01  Bun-^CosTS. 

[L  Zb  B..  4  HmcL,  888 


dim.  PROCBDCTRX  OODB,  ACT  XXV 
OT  1888  (AOr  X  OT  1877>-cM(iii««{. 

BS.  88^  806(18110,  &  ISl). 

Su  Aooowi,  Burr  vo& 

a  !<.  B.,  e  CalA.,  764 
X  !<.  B.,  7  C»la.,  864 
S—  Apful— Dbcbbm. 

[I.  I..  Bq  IS  Cole.,  308, 878, 87B 

I.  L.  B.,  18  Calc,  468 

I.  Ik  B.,  18  Had..  78 

L  E..  B..  as  Gala.,  378 

I.  lb  B..  M  Gala,  78S 

1  C.  Vr.  IT..  V74 

See  CoKXUalOBZB  fob  lAEiBa  AooounTg, 

[6  Bom.,  A.  C,  148 

1  Had.,  1.  416 

8  Iff.  W,  317 

LIbB.,8Xt«d.,360 


10^ 


■^14 


L.B.,1LA..I 

r    Dbcbib— ^MoDi   OF 
EZBOunoH — Pabhtiob. 

p.  X..  K,  10  AIL,  104 
See  Cabbi  vxnaa  Fabxhiox. 

n.  401-416  (1868k  as.  aSV-nO). 

See  CiSBB  niniBB  Lxkitatioh  Act,  1877, 

«.  4. 
.8m  Cabh  oimm  PAurn  Suit. 

a.  417  (1860,  a.  17). 

See  Cash  vmtan  m,  37,  8S. 


-  a.  418  (186^  a.  88).. 

6b«   Cabbb   mma^   PiiUKT— FobK   , 

COBTBVTB  OF  Plajst. 

_  a.4a4. 


Ste  CoUHiDB       .  X.  El.  Bq  8  AIL,  SO 

fZk  B..  U  Had.,  81T 
Zb  B.,  IS  Bom.,  848 

i8m  PAsnaa— Fastibb  to  Sititb— Oor- 
BBiTKBKi;  .  L  Zh  B^  0  Calo,  871 

5m  PnBLio  Offiobb. 

[I.  !•.  B.,  14  Bohl,  S96 

See   SlTBOBUISATB    JDSBB.   JmtDKmolt 

OF         .  I.  Ik  B.,  31  Bom.,  764,  778 
[X.  I..  B.,  33  Bom.,  17V 

L Soft  against  pabUooflloeT 

—ITotiee  of  aatioth  Torm  o/L— In  k  niit  Aniiut  the 
DeptLtf  Hagirtiate  of  A  and  the  Detmty  Ukgutnto 
of  B  foe  dtmaeet  for  having  in  bad  lUth  and  mkUci- 
ontly  catued  tne  idalntlfF  to  be  confined  in  huD^  ths 
d^nUff  nrred  a  noUee  nnda  a  484  of  the  (Sv3 
ProeednTe  (Tode  on  the  detenduitB,  to  the  effect  that 
the  Deputy  H^titiat^  aetinB  in  otmcert  with  the 
intentioD  of  opprminK  the  putintiff,  had  wUfnlly, 
improperly,  and  ffleoally  k^  him  in  hajnt  and 
tbenAiy  eaued  lun  iajnry.  ffeU  that  the  notieo 
■nScientij  «tated  the  canseof  artton  wittiin  theternu 
of  a  4U  cJ  the  CMl  Fncedsn  Code,  it  Hot  bdng 


lizcdbyGoOt^Ic 


(    18U    ) 


DIGEST  or  CASES. 


(  im  > 


CIVIL  FBOCBDUBS   CODB,  ACT  XIV 

OF  1882  <AOT  X  OF  IffFIy-eanlinmed. 
neeanvy  tlut  »  notice  under  timt  tectbn  iboold  be 
read  with  the  itrictoen  with  which  s  plunt  ihoiilil  be 
retd  Id  regard  to  the  ttatement  of  the  caiue  of  action. 
PASBiFFn  Chdbok  Moeoomdab  c.  Mostir  CfitnrBBB 
Sn 18  C.  Ik  B.,  leB 

S. Bait  Eksninst  an  offloer  of 

Qovormneot— Bomiay  Civil  Courit  Att  f2!IV  of 
1S69J,  I,  39— Suit  ea  eentraetn^Noliaii  <^  wit.— 
S.  494  of  the  Qvil  Pracednre  Code  (Act  XIT  of 
18S2),  which  reqniret  notice  to  b«  given  to  a  public 
officer  two  nxHiua  iMifore  the  initdtntion  of  a  nit 
sgainit  him.  doe*  not  applT  whers  the  mlt  it  one 
tx  eoutnut^  Bhahnnthai  Stgim  v.  S'ermuMm,  I. 
X.  S.,  7  Cale.,  4B9,  and  Jfantklal  r.  jtlmtiaipal 
Cettminioatr  for  tht  City  of  Bombay,  J.  L.  R., 
19  BcM.,  407,  Tofeimd  to.  Bajkal  XtXlKCa^jm 
«.  HAnun  Anuu     .    H I^  B.,  90  Bom,  68? 

8l Suit  against  public  olBaar 

in  raspeot  of  aota  dona  by  liim  in  bis  offlda] 
oapaoity' — If  of  let  oftmt — 8»it/ordamagf  agaimtt 
apublic  offien^—Tretfoti — lliifai^dtr  ofoatuitof 
aetiim — Awmdmt»t  of  plaittt. — The  plidntllf  ni«d 
the  dsfendaot,  a  pabue  oOcar,  to  reeovw  ^tugci 
for  two  ffiiHnct  acta  (wa,  wroogAil  amrt  aad 
tnapMi)  all^^  to  bar*  becm  ill^ally  and  mali- 
etoMlj  draw  bj  the  dafendaat  on  two  different 
ooca^oni,  and  cuumed  one  himp  ram  aa  damassa 
for  Irath  the  acte  )  no  pormisdtHi  to  ammd  the  plaint 
WM  a«ked  for  in  the  lower  Court.  On  the  21it  of 
October  189G.  (he  ptiJntifFinititntedthii  nit,  having 
cm  the  16th  of  SeitaDber  189G  ierved  the  defendant 
with  ft  notiee  under  •.  484  of  the  Ciril  Procedore 
Coda  (Act  ZIV  91 1S8B).  Hild  tbat  the  tomer  act 
Vna,,  the  phintilPi  arrart)  waa  an  act  done  by  the 
defendant  in  Ua  oflid*!  capauty  and  wai  clearly  of 
the  kmd  ootttemplatad  by  i.  424  of  the  Civil  Prooe- 
dwa  Codii  nuder  which  two  rntnth*'  notice  to  the 
defcoilaiit  woold  be  neceoary  pravioni  to  tiie  initi- 
tntlon  of  the  rait )  and  that  the  niit  wat  rightly 
dieiiiliwl  by  the  lower  Conrt  for  want  of  inch  notice. 
ShakwulaM  Bagmm  t.  FtrgMtton,  I.  L.R.,9  Calc, 
499,  diitingnuhed.  (^lurn  -WhetliBr  the  latter 
act  (euk,  the  treepaM  uito  the  plaiatilTB  honte),  on 
the  allegationa  in  Uie  plaint,  waa  an  act  done  by  the 
Magiatiste  in  Iii*  oOdal  apacttv,  and  whether  a 
notice  under  «.  4S4  of  the  aii  Pracednre  Code 
wonld  Im  neceanry  prerioni  to  ming  for  dantagea  tor 
•nch  an  act.  Btla,  further,  that  aa  the  two  acta 
were  mixed  op  tcgetlMr  in  tlie  pl^nt  and  one  lamp 
an  m  claimed  aa  damageafor  both,  and  aa  no  penoia- 
■ioD  to  amend  the  plunt  wa*  aaked  for  in  tlie  lower 
Conrt  (0  aa  to  convert  the  anit  into  one  for  damagea 
with  t^ercDoe  to  the  treapaM  only,  the  plaiat 
onght  not  to  be  allowed  to  be  amended  on  appeal  to 
the  High  Couit.  J0&I5DBA  Nate  Boy  v.  P&ioa 
[X.  L.  B^  84  Calc,  684 


dlVU.  FBOCBDirBB  OODB,  A(7F  XIT 
OF  1888  (ACT  X  OT  1071} -eontinm^ 

eotU  ^roaliii^  Oovtramtat  mtmmt.—Q.  4S4af  the 
Civil  Procedure  Code  providv  Oat  "No  aoit  ibUl  be 
inatjtoted  agunit  the  Secretory  of  State  in  CoiDndl, 
or  i^i^nat  a  public  oOcer  in  reapeet  of  an  act  pnr- 
poitmg  to  be  diHie  by  Urn  in  hii  offldal  capadty, 
(Util  the  eiidiation  (^  two  mootlit  neit  after  notice 
in  writmg  bai  been,  in-  the  caae  of  the  Saoetary  of 
State  in  Cunncil,  d^versd  to,  or  left  at  the  office  of, 
a  Secretary  to  the  Iiocal  Govenunoit  or  the  Cellectra' 
of  the  Dietrich"  etc.  The  pkintOT  had  inrtitated  a 
rait  againet  the  Secretary  of  State  tor  India  in  Onin> 
eil  to  aet  aalde  a  certain  mU  of  tlie  ptaintiJFe  pro- 
perty (poMenon  of  which  Iiad  been  girento  tbe  par- 
chanr),  but  had  not  given  Un  t&e  notice  preacntked 
by  I.  424  of  the  Cha  Frocednra  Coda.  -Om  ftrat 
Conrt  (AniBm  Ant,  J.)  gave  the  plaintiff  a  dK;rQe> 
Stld  on  appeal  (revernng  the  deciaion  of  Ansa  Ali, 
J.)  that  wbetlier  or  not  the  worda  "  in  reelect  of  an 
act  purporting  to  be  done  by  him  in  hia  offldal 
capacity  "  rel^  only  to  a  pablic  offloer  and  not  to 
the  Secretary  of  Stale,  no  aiUt  wbterer  la  Di^ntaiD* 
able  wumt  the  Secretory  of  State,  nnlen  the  notice 
preacribed  by  a.  484  of  the  Code  of  avU  Proeedare  hae 
betn  givm  g  and  tliat  Outtton  the  preaent  «nH  coolct 
not  be  n^tained.  Sbobitabt  ov  StixB  rOft 
Ikdu  bi  Comroib  v.  Rajltoxi  Dsu 

[L 14.  B,  as  caio;,  ssa 

■.431. 

Bet  FOBBiaH  COVBT,  JvDHIf  IKT  OF. 

CL  I-  B.,  aa  Cal&,  888. 
!•. B.. flll.  A.,  171 


~   B.  48a<1868,  B.  17,  para.  4,)-Smil 


not  prevent  the  inititntien  by  an  in  dependent  prince 
of  a  rait  ID  a  Court  in  Britiih  India  in  liis  own  namc^ 
and  throngh  a  rscignizad  agent  other  than  one  a[K 
pointed  under  that  aection.     Bksb  CHDKVBB  HabV 

xxA  c.  iHHAH  Chvhdbb  Bububhv 

CL  I-  B.,  10  Calc  18a 


BB.  438, 483. 

See    JmuSDIOTiOir    ot    Civil    Coukt — 
FoKnen  Aia>  Natiti  Bulibb. 

[I.  lb  B^  8  Bom.,  416 


1.4S& 


B«t    Jtibibdiotior    01    Civil    ' 
Fokuan  axd  Natitb  BoLBsa. 

[I.  I..  B.,  8  Oslo.,  B86 

8G.I,.IL,41T 

85  W.  IL.  404, 407 

IS  a  LB.,  47a 

£  Ih  B.,  S  Bom.,  41& 


lizcdbyGpOt^Ic 


(    ISIS    ) 


DI0B3T  OF  CASKS. 


{    "14    ) 


CIVIL  FBOCBDUItB  CODB,  ACT  ZIT 

OT  1889  (ACT  X  OF  ISTti-co^Hmud. 

2.  PARTIES  TO  SUIT— <.i»i««#<I. 

Ste  Km  JusioATi^CoiiFBTBxc   Coukt 
— OiHiHAi,  Cubs. 

[L  I..  lU  16  Had.,  404 

: B.484. 

B«e  Fobusk  Cottbt,  JrBomirr  o?. 

n.  L.  B„  8  Bohl,  398 
1  Zi.  B.,  14  Gala.,  543 

I.  lb  H^  as  ceiio.,  aaa 

I..  XL.  91 1.  A.,  m 

s.  43fi  0869,  B.  96,  para.  6,  and 

M.  88,  para,  9). 

Set    PLinrr— YiBmcATiON     awb    Sio- 

HATtru    .        .  Z.  Xi.  B.,  91  Calc,  00 

[Ifa  B..  90 1.  A.,  1S9 

L  L.  B.,  16  AU.,  490 

88.440-464. 


Bet  Caub  rsDBB  HuroB. 

L  443— £!^«Df  aftntioii  on  tt.  74  and 


78  of  the  Code  of  CirU  Froetdnre-Strmee  of 
nHMOKMM  on  a  Minor.— 8*.  74  uid  76  of  the  Code  of 
CItO  pToeednTe  an  nmtrolled  b;  i.  443  of  Uut  Code. 

JlTIVDSA  HOHAn  FODDAB  c.  SSINATB  BOT 

[LLB^ae  Gala.,  967 

8.468. 

As  Cabbb  mrniB  Coidxoicub— Cohpso- 

ICBB  OB  SiriTB  mrOBB  ClTIL  PBOOBDCBB 
CODB. 


See  Attacbhbiit- LiABcm  kbWbono* 
nil.  ATiAamaar. 

[L  L.  B..  17  Cal&.  486 
X^  a,  17  I.  A.,  17 

. —  BS.  484-487  a86B,  8.  88). 
Set  Cabbb  nroiB  Attachicbbt— Astaoh- 
mn  BBioBi  JiiDaKiHT. 


A>  LuaiAnoH  AoT,  I87T,  ■.  15. 

[t  Ii.  R.,  14  All,  169 

L  L  B.,  17  All.,  188 

lb  B.,  88  L  A,  31 

—  8.  •»&  0860.8.  88). 

Ste    AnAOHKBBI — ATTAOEHBirT     BBVOBB 

JuDainuiT         .    Bonrke,  O.  C,  XSO 

re  Had.,  186 

I  IT.  W..  179 

9  IT.  W,  865 

L  U  B,  86  Calo,  581 


Orvn,  FBOCUDTJBB  OODB,  ACT  ZIT 

OF  183S  (ACT  X  07  VSrii—iionlin^d. 

2.  PABTIKS  TO  %Vm—eonli»iitd. 

8. 481  (1869, 8.  83). 

Ste  COMPSMBAriOx— ClrtL  Cases. 

[3  V.  B.,  Uii.,  38 

6  W.B, 1118,84 

I.  Zh  B.,  18  Bom.,  717 


-  a.  408  0869. 8.  89). 


-  K,4S9— Temporary   injn 


acta  of  tmpui  upon  propert;.     Dakab    Koab  v. 
Qoim  Euab  .  .  I  L.  B.,  29  AH,  4^^ 

8.  609  0868,  fl.  948).' 

See  CAB^S  DBSBB  APFSAL—MASAaBKBBT 
OF  AlTAOBBD  FBOFIBTY. 

See  Cabbb  itndkb  Av^bal — Bbouvbbs. 
See  Casbb  mroEB  llAiTAaBB  ov  Aitaobbd 

Fbofbbtz. 
See  Cabsb  inn>BB  BsoairBB. 


-8.606. 


See  Cabbb  vbdib  Atpba£— BBOBirflBS. 
Ste  Casib  ttbsbb  Biobitbb. 

8.  606  0869,  8.  818). 

See  Cases  mmBB  Apphli.atb  Coimt- 
Ezebcibb  o;  Powbbb  in  TABIOUB 
Cabeb— Sfboias  Cases- Abbithatiob, 
Bbfbbebce  to. 

See   ABBITBATIOir— Bbvebhsob   Ob    Svb- 

UIBBlOir  TO  ABBTFBATIOtr. 

[1  Ind.  Jar.,  O.  8.,  189 

1  Mad.,  106 

9  IT.  W.,  418 

1  Agrm,  Bsv.,  49,  63 

1  BL  I..  B.,  8.  irTU:  10  W.  H.,  171 

1. 1..  B.,  83  Bom.,  698 

LthB.,a7Calo.,61 

4  0.-w.H-.,ea 


-  88.  606-596  0858,  Ba. 

Set  Cases  uitdeb  Abbitbatiok. 


8.  689  0869,  B.  896). 

See  Casbb  cbseb  Afpbal— ABBirBATioB. 
iSm  Cabbb  itriibb  Abbitbatipb — Awabss. 

BB.  696,  696  0868,  8,  897). 

See  Cases  dhsbb  Abbubatiob— Fbitate 
Ajsbubaciob. 


l,zcdbyG00<^le 


(    1816    ) 


DIOBar  OF  CA8BB. 


UlVJJti  PHOCBDTJRB  OODB,  ACT  XIV 
or  1889  (ACT  X  or  lBTI)-eo»tiinted. 

See   SwiLUi    Cavbs   Codbt,    Uofdbbil— 
JuBiBDicrioH— Akb  itsation. 

[8  H.  W.,  117 

7  H.  W.,  829 

.     1  B.  Lb  B.,  A  C,  43: 10  W.  R.,  86 

10  Bom- 64 

6  Mad.,  128 

L  X,.  B,,  18  Uad.,  344 


ofiseex 


Ch. 


(Act  V 


Sm    PBOMIBaOBT  NOTI— ABUamOKT   01, 

Avs  SiTiTB  OH,  Pbomiiboby  Notu. 

[L  I«  a,  la  HwL,  866 


Ste^wBomam 


I.I,.B.,e]Cad.,a88 
[LI..B^141[a<L,l 
I.  Ii.  Bh  18  All.,  387 


1.640  (186S,  B.  882;  Act  ZXm 

Ofisei,  B.  83). 

Set  Apmai— C<WM. 

[I.  Xi.  B.,  16  Bom.,  676 
I.  Ih  B.,  13  AH,  280 
5m  Aniu— DaoKiBB. 

[I.  I..  B.,  a  AIL,  487 

I.  L.  B,  8  AIL,  76 

I.  lb  B,  8  Bom.,  369 

L  I..  B..  18  Hod.,  n 

1. 1..  B.,  as  Mad.,  am 

Set    Cabu    un>BB    AfrEix— Ex-rAaii 
Cahm. 
L  a.  648  (1868,  a.  386)— Tim* 


Wbere,  under  the  provisioni  of  .  . 
I8[>S,  a  memoTsudam  ot  appeal  1b  returned  for  tha 
pnrpOM  ot  bdng  corrscted,  the  Appellate  Court 
•honld  Bpedfy  t  time  for  mch  correction.    Ja^ah- 

xAiH  r.  laliux  I.  Ii.  b.,  1 AJL,  aeo 

■    Practiee — Sejec- 


tio*  of  mtmoraiidMm  of  appeal. — Whenei 
memoTandnm  of  appeal  ii  rejected  nader  the  diacrit- 
tkniary  power  veated  in  the  Coart,  a  jndicul  order  to 
that  (Aeot,  and  the  leMcma  for  the  aainei  onght  to  be 
recorded.  Laika  Jvoeib  Sabot  d.  Eabbbvaitth 
Sin  ....     llnd.  Jur.. 0. 8., IBl 


8.  R^eetiou  of  ap- 
peal, Tine  for. — The  time  for  rejecting  an  appealii 
nhen  it  ii  presented,  and  not  after  it  baa  oooe  been 
admitted.  Goofbi  BcLLtiB  Boy  c.  Qoldok  Pso- 
SEAD  Bobb  W.  B,  1864, 186 

L B.  644  aSSe,  a.  387)— Altar- 

ation  of  deoroe  on  appeal  by  oaa  party— ^p- 


VITI  of  lg59,  to  rererae  the  whole  of  the  decree  of 
the  Coart  below  npon  the  appeal  of  one  only  of  the 
partie*  agalnat  whoiD  the  decree  waa  paaaed.  3 ABO' 
KAin  Dabi  v.  Fai)17  Bcbi    .      7  B.  Xi.  B.,  Ap.,  38 

BftBHUClIJIIXKB   DOBBB    C.    FOOXVKItTTUir   DoBS 

[8  W.  B.,  488 


a, Daeraa  on  ^otmd 

uot  eommo*  to  alt  partiet.—A  decree  asainet  leTeiBl 
defendanta,  one  of  whtmt  alone  appeali,  cannot  be 
rerereed  u  agunit  the  rest  when  it  did  not  procMd 
on  gTonnd  commm  to  alL  DOXAHona  DOBBbb  v, 
Bbhvb  CHinrDBa  Hcrmou        .    IV.  B^SOS 

WoovBSH  Chuhsbb  fioai  V.  UixiriroUfn  Sibia 
[3  W.  B,  170 

Abdool  Axa  V.  Baitoo  3  W.  B^  987 

BOTDONATH  SUBIIAZ  V.  OliM  BiBB* 

[UW.B.,988 

EoouDA  Febisas   MiSKBB  0.  OoirsA  Chakd 

Uibheb 17  W.  B.,  868 

GBFiTDBa  MomB  DoasBB  T.  MosBoo  Day 

[33  W.  B,  166 

Aliter  whien  it  doe*.     CBnsDaa  Eulla  Dobbbb  v. 

Jotkrhiu.  Mohvx  Taoobb  .         .     6  W.  B.,  104 

KBHABTHO  IfOYBB  Dbbia  c.  Kbkttibvath  Sib- 

OAB 9'W.B.,473 

BiHin.  Sana.  v.  Ckuitbbshabbb  Smo-K 

[9  W.  B.,  668 
Rxma  Lai  OoBunr  v.  Oowkib  HmroirL 

[10  W.  B.  386 

DooxoA  Cbubk  Dobs  v.  Mahokbd  Abbas  Bboo* 

YAH 14  W,  B.,  131 


8.  ■ ■ ■ — — — —  Appeal  bg  o%e  df 

fendaut  in  reepeot  of  portion  of  deeree. — One  of 
Beveral  defendanta,  who  appeal*  in  reapeot  only  o( 
the  aum  decreed  agunat  her,  ia  not  entitled  to  take 
advantage  of  a.  337,  Act  YJII  oF  I3GS,  and  qnaatdon 
the  full  amonnt  claimed.  SasBBOO  Cookabbk  Da- 
BBE  E.  Mabatab  CBUin)  ~     .    W.  B,  1864,  380 

4.- Bight    to    beuffli 

bif  dterte  on  appeal  bg  oiu  deftudaitl — Deeree  -tf 
Privy  Council. — A  plamt  having  been  dismiMed  by 
the  &it  Court,  which  decreed  that  the  coata  of  all  the 
defendanta  who  had  filed  antwera  were  to  be  borne  by 
the  pluntlff,  the  plaintiff  appealed  to  the  High  Court, 
which  rareraed  tlie  decree.     One  of  the   defcmdaott 


iizoabyGoo(^Ie 


(    1817    ) 


DIOEST  QF  CASES. 


cnrtL  FBOcmmax  code,  act  xiv 

Of  1889  (ACT  X  or  TBTTi-eoiUiiHud. 
then  appealed  to  tb«  Priv^  Connci),  which  terened  Om 
d«orM  of  tha  High  Court,  and  Mitored  that  of  the 
ZUlah  Coart.  Seld  that  the  decree  of  the  tint  Conrt, 
by  being  reatta«d  ai  H  wm  made,  wai  naflrmed  in 
its  integrity,  add  the  def  endanti  gcocnllT  were 
sDtitled  to  eiecntc  U,  though  oalr  one  had  appealed 
to  iho  Privj  ConndL  LnOHitmiri  SmaE  c. 
EHOOxDinreau        .        .        .      14  W.  IL,  380 

■  AUtrimg  dtertt 


not  cooaiitait  with  ^  prindpl«t  of  eqtiitj  and  good 
MOteienra  to  zttme  a  cleaii;  pnired  right  oo  the 
technical  gnmnd  (hat  on  one  w^endaot'e  appeal  no 
dedtion  adren*  to  •uotho'  co-defendant  can  be  come 
to.    Oosor  BoQB  9.  FiLDOx  Biksh 

piew.B^STi 


-  Fro  formd  dtff»- 


d(Mf*> — Appeal  by  pra/iMt»4  defend&nti,  bj  maViTig 
ttie  real  defendant*,  who  did  not  appear,  reapondent* 
aa  between  titemaelTe*,  cannot  op^n  out  that  portion 
of  the  case  wUch,  ai  between  the  pLuntiff  end  the 
non-appealing  ddlendante,  hw  not  been  appealed 
agaiDit.  Gddasbcb  Buiuii  v.  UoHMOSiirBB 
Coani 7W.&.S6e 


7.  Opaning    vihole 

apptal  iy  MM  d^ftudawL—Ooe  of  two  defendants 
may  appaU  u  lO^ecta  the  whole,  and  not  half,  of 
the  piapettj  in  dhpnte,  in  the  abaence  of  proof  that 
they  owned  the  property  in  two  eqnsl  ibares. 
Eaxtuxt  Chowshbaih  «.  IIashub  harux  Boi 
-  Cbowsbbi        .        .  4  W.  B.,  88 


8>  — Apptal  hy  otu  dt- 

ftndtuU — Stvtrial  of  fehola  dteret. — Whwe  one  of 
aereral  detendaote  appeal*  not  againit  the  whole  de- 
cree bnt  only  agunit  that  portion  of  it  which  affect* 
Um.  and  tua  defence  in  the  lower  Court  i>  not  a 
defence  common  to  the  cAher  defendant*,  the  decree 
of  the  lower  Conit  cannot  he  revpned  io  favour  of 
tboee  defendant*  who  have  not  appealed.  Bak 
Cbckdik  Favl  «.  Oiiou.  Cbubk  Dbb 

[18  W.  a,  86 


B. lAmita^em  a*  af- 

fieting  fioie  wio  do  aof  oppsal, — Where  a  decree 
ttir  poemnon  of  certain  property  ie  made  againit 
three  pereon*  jointly,  one  of  whom  appeal*  against 
tbe  decree  only  lo  far  aa  it  affpcte  himself  and  not 
anuuft  tiie  whole  decree,  and  the  drcree  doc*  not 
relate  to  property  tn  leapect  to  wtiii^b  the  defendant* 
labve  a  oommon  internt  and  a  common  i!i>f( 


other*,  againit  the  execution  of  the  decree.      Hm 
Fbobhas  Box  c,  Bhatit  Hob  a  but 

[S  C.  Z..  XL,  471 


10.  - 


■   Applicatio\ 


-porta  deertei — Decree  oagrotiiut  ei 

all  partUi^S.  837,  Act  Till  of  1859,  appliea 
aa  well  to  es-parta  decree*  at  to  other  decree*,  the 
only  quettion  bdng  whether  the  decinon  of  the  lower 
Cmtrt  proceeded  on  a  ground  commm  to  all  the 
defmdanU.    Ssbjuiach  Chowdebt  e.  Gbky 

[IS  W.  B.,  U4 


11;- 


-  Cat«  dUpoaad  of 


mtdart.llS,  Civil  Proeadm-a  Coda,  1859—Ex-parta 
dacrea^Daerae  o»grotind  eonmim  to  all  parti**. — 
Where  partiei  who  baTe  been  made  oo-defeodanti  do 
not  appear,  and  the  Conrt  dealt  with  the  caae  nnder 
t,  116,  Civil  Procednre  Code,  the  decree  given  la  not 
in  the  natore  of  an  as-part*  decree  evai  a*  against 
the  absent  defendants ;  and  proceeding  a*  it  doe*  on 
a  ground  conunou  to  all  the  dafeodante,  the  dedsion 
nay,  under  a.  887,  be  modified  in  appeal  even  in 
tavonr  of  defendant*  not  before  the  Appellate  Court. 
DooKOA  CeitbsSitt  c.  Sbaiusiito  QoasAiM 

[19  W.  a.,  870 


19.- 


>  Diarea  on  ground 


to  all  parliaa.S.  887,  Civil  Prooednre 
CodeidoeaiMit  empower  an  Appellate  Conrt  to  exerdae 
the  pown  with  whid  it  inveitt  tach  Cosrt  when  it 
finds  that  tbs  ground  on  wUch  it  propoiea  to  ba«e  iti 
own  dedoon  U  oommou  to  all  the  detaidanti,  bnt 
only  when  it  And*  that  the  deddon  of  the  town 
Court  baa  proceeded  on  tnch  common  gnmnd. 
PsoiAS  CHTrxsnt  Dvtt  c  Koobbairssa  Bibbb 

[14V.B„180 

IS,  Power  Iff  Appal' 

lata  Court  to  tKoka  daerao  «n  ratped  ofparliea  v\o 
hava  not  apptaUd. — The  Conrt  of  Appeal  has  powor, 
nnder  t.  387  of  Act  Till  of  1869  (cormp^iding 
with  s.  541  of  Act  X  of  1877),  to  draw  np  what 
would  be  a  fair  decree  a*  regards  all  the  partiea  to  a 
snit,  althongh  tome  of  them  may  not  have  appealed. 
JoiBino  CowAB  t.  NrrrYAjrniro  Nriror 

[L  L.  B.,  8  Calo.,  7S8 :  9  C.  I^  B.,  440 


-   Common  difaaea 


14.- 

—Apj 
defenc 

the  extent  of  denying  that  the  plaintiff  bad  any  >urh 
mokaiaii  rnlyati  title  as  he  alleged,  and  the  flnt 
Conif  *  decision  went  on  the  ground  that  the  plaintiff 
had  a  title  again.t  both,— ffeirf  that  Act  Till  of 
18G9,  s.  837,  was  applicable,  and  one  defendant  alnno 
might   appeaL     Ma&ombs  Saxtooliab   c.  Ahwab 

ali xi'w.B.,iia 


.  16.  - 


mit  lekaro  two  ticili  hate  iean  trronaoutty  brought 
inrtead  of  one— Effect  tjf  rererial  on  other  tnil  on 
appeal  bg  one  d^endant. — Two  mitt  brought  by 
different  parties  cluming  different  intcmti  in  a  cer^ 
taia  thve  to  tet  aside  the  sale  of  thai  abare  havby 
2  V  1 


lizcdbyGoOt^Ic 


DIQEST  OF  CISES. 


been  diimUied,  one  of  tlie  pbuntiffa  Appealed  and  tbs 
vie  wu  set  uide.  M«ld  that  the  deciiioa  mait  b« 
coiuidered  u  letting  the  >ale  aside  u  to  the  whole  of 
that  ibsre,  altbongh  the  other  pArtiei  did  not  sppeal. 

NlQAB  V.  SSUBJUTOOLI^AH  90  V.  B.,  77 


19.- 


Appeal  is  aliened 


Iff  Siudn  tndote — SnU  hf  r«rertiontr.-~ia  t,  solt 
bj  the  leTernoDert  agMiiit  %  Hindu  widow  and  hsr 
pttmdu  impngning  tbe  act  of  the  widow  in  granting 
th«  patoi  M  an  act  of  warte  prejodiclal  to  their 
interwtii  and  daimbig  to  tet  snde  the  pattd  as  in- 
Tijid  utd  obtain  bnmecBate  poMwrion,  a  decree  wai 
gnnted  agunit  both  defotdants.  Held  that,  under 
1.  887  of  Uie  Civil  Procedore  Code,  tbe  patoidar  had 
■acb  an  intereit  ai  wonld  oiUtle  him  to  appeal 
^unat  that  part  of  tbe  decree  which  regarded  the 
rights  of  the  widow,  at  well  m  that  part  which  affected 
himself.  HuKBT  EiBSES  Doas  v.  Lall  Soovssb 
DoBB  ....       1  Ind.  Jar..  O.  B.,  82 


17.  - 


Fowtr  ^Appel- 
late Cowt  to  reverie  deciiitm  at  regardt  perum  not 
parts  'o  *^  appeal. — In  a  suit  agamst  A  and  B  tat 
tbe  recovery  of  tbe  poascsiion  of  propert;,  the  Court 
gave  a  decree  against  A  and  iu  tavonr  of  B.  The 
pluntifl  appealed  from  that  part  of  the  decirion  which 
wu  in  B'»  favour.  Held  that  tbe  Judf^  on  appeml 
bad  no  jariadlction  to  reverse  the  decidon  of  tbe 
Court  below  gainst  A,  be  being  no  party  to  tbe 
appeal.  Eubso  CHnoiBB  Bot  n.  LaUiCHUITD 
BiMBBJBB  UarBb.,S66:9Hi7,18 
Lalla  Baxevbuit  Lall  v.  Loxebib  Kdokb 

[18V.B.,30 


la  - 


.  Origittal   decree 


maki»g  liable  one  defendant  oid  of  eevtral.- 
tnit  by  A  against  B  and  C  in  which  a  decree  vras 
given  agunst  B  alone, — Held  that  C  could  not 
be  made  liable,  dtbor  on  the  appeal  of  £  or  on  Uie 
GToss^ppeal  of  ^>  to  il**  appeaL  Qshbh  Cbvudbb 
SiBOH  V.  QotrBHO&irx  Baiuxju      ,    7  W.  R.,  48 


1».~ 


JBswnal   tjf  d»' 

area  o»  appeal  by  o*e  d^endant. — A  and  B  were 
soed  on  a  joint  liabiUt;  to  pay  rent.  A  did  not 
defend,  B  £(1,  and  a  decree  passed  agaiust  both,  B 
appealed.  Held  that  it  was  competent  to  the  Judge 
on  appeal  to  reverse  tbe  decree,  on  tbe  gnuDd  that 
there  was  no  joint  liability,  but  that  B  occupied  & 
sepante  ntite  at  a  sepante  rent.  LuKHZi  KAXr 
Ssu(  v.  Bjlmvktal  Dobb 

CBCaralL,  981:  9  Sa^.  988 


90.  - 


decree  affecting  all  difendanlt.— Tbe  plaintiff  soed 
on  a  mortgi^e  bond  executed  by  tbe  fint  defendant. 
The  second  defendant,  who  diimed  tbe  pniperty 
uoder  a  mortgage  from  the  first  defendant,  was  ad- 
mitted a  defoDdMit  on  Ms  own  application,  but  after' 
wards  eiclnded  from  tbe  suit.  Before  Uiis  wu  done, 
be  bad  iDcured  certain  eosts,  which,  by  the  Hunsif's 


decree,  be  was  ordered  to  bear  himself.  Upon  appeal 
by  tbe  Bnt  defendant  the  (^vil  Judge  found  that  tbe 
mnrtg^e  bond  sued  apon  was  not  proved,  diimisaad 
tbe  suit,  and  ordered  the  pl^Ufl  to  pay  all  cosb^ 
thoae  of  the  second  defendant  iododed.  Meld  that, 
under  s.  887  of  tbe  Civil  Frocednre  Codft  it  was 
oompetoit  to  tiw  QvU  Judge  so  to  modify  the  Unn* 
df  s  decree,  a«  tbe  main  enmnd  ot  the  wbole  deddon 
— n'sq  the  validity  of  ue  nurtgage  hood — aSeeted 
all  the  defmdaatt  tu  common,  and  tbe  appeal  of  tbs 
first  defendant  and  tbe  decision  ot  the  AppdUte 
Court  bad  refmenee  to  that  common  graand.  YnutA- 
SALu  TtxAXAUATA  Bxnm  v.  Absvk  Ebahib 

[4SKl,9e 


Appeal  6g  one  ^ewral  defendamU. — In  a  loit  for 
recovery  of  BSOO  due  on  a  bond,  tbe  defendants 
desiied  the  execution  of  the  bend  and  the  recrapt  of 
the  conaideTatian.  Tbe  Court  of  8rst  Instance  decreed 
the  suit,  which  ou  appeal  by  aae  of  the  defendant* 
was  dinnissed.  Held  that  under  s.  8S7,  Act  VIII  of 
1669,  tbe  Judge  had  no  power,  on  appeal  by  ona 
defeudant,  to  aet  aside  a  decree  agunst  tbe  other. 
SsnAK  CiBAVAE  t>.  Bkajavohas  Qhobal 

[9  B.  I^  B..  App.,  41 :  U  W.  B,  44» 


-  Au$  gronmd  ot 


man  to  all  the  plaintiffe  or  to  all  the  dffiudanti — 
Appellate  Court,  Power  af.—S.  H4  ot  tbe 
Civil  Frocednre  Code  presupposes  a  common  gronnd 
of  deciucn  affecting  property  in  which  both  thoM 
who  have  appealed  and  those  who  have  not  appealed 
have  an  bteieit  direct  or  indirect.  Tbna  a  District 
Judge  has  no  power  under  this  section  to  reverse  the 
decree  of  a  lower  Court,  given  far  a  plaintiff,  in 
favour  ot  a  defaidant  who  did  not  appeal,  and  in 
respect  to  propertj  in  which  the  other  defendanta 
who  did  appeal  disclaint  all  interest.  Sriram  Qiatalc 
v.  Braja  Moltan  Okeial,  8  B.  L.  £.,  App.  41,  and 
Appa  £a«  V.  Balnam,  I.  Z.  S^  18  Mad.,  US, 
cited  and  followed.  Seeiadri  v.  Krithnau,  I.  L.  J2.. 
S  Mad.,  192,  and  Nagamma  t.  Saiio,  X  L.  B.,  It 
Mad.,  197,  distinguished.  HttbIaik  v.  Hasak 
Eeah  Z.  Xi.  B.,  17  ICad.,  960 


(   d<ifendant.—U    C   I 


e  aamindar,  brought  a 


valued  hdow  BIOO.  J  set  up  in  defence  that  the  rent 
was  not  payable  to  2>  C  5,  bnt  to  JT  O  .^,  the  uwknr- 
aridar.  tf  C  A,  who  dumed  under  a  mokurari  title, 
and  alleged  that  be  was  in  receipt  of  tbe  rents  fitan 
tbe  ruyats,  wasmadeapaitjunderi.  78,ActTIIIot 
18G9.  Tbe  Hunnf  passed  a  decree  in  favour  ot  the 
plaintiff.  On  appe^  \>3  N  C  A,  which  was  heard 
«nd  decided  by  the  BnbordinBte  Judge  on  reteonea 
by  the  District  Judge,  tbe  decree  ot  tbe  first  Conri 
was  reversed,  and  the  suit  dismissed.  Ou  appeal 
to  tbt  High  Court.— AM  Uiat  iT  C  ^  «m  pvittAj 


lizcdbyGoOt^Ic 


(    lUl    ) 


moXf/t  ov  ciBSs. 


CIVIL  PBOOXDUBX  OOSD,  ACT  XIT 
Of  1888  (ACT  X  OT  tffrn—etmtimtei. 

made  ■  defendvit  to  (he  nut,  tad  Out  h«  omld 

Cfer  an  appal  ftotn  the  decree  of  the  Court  of  flnt 
tance,  and  that  the  Court  ot  Appeal  eonld,  on  Iiii 
appeal,  nt  anda  the  whole  decree.  DaiaL  Csin) 
SiABOX  n  NUlD  ChASDSA  ADHIKAJtt 

pB.I..IL,180:ieW.IL,a85 

84. AnfajAtaaf 

agtnl  and  tmrtty, — In  a  niit  for  coUeetkin  papen  and 
moneyi  agumt  a  gomaitah  and  hii  mrety,  a  decree 
Waa  kItbh  againat  Uis  (otBaatah,  and  the  mrety  wt* 
abeolTed  trma  IkbilHy.  Pliant  appealed  to  make 
tbe  mrety  liable  and  tbe  Jodge  on  appeal  dlmiieaed 
the  claim  againat  both  defendanta.  Stld  that,  a* 
tbe  decidon  of  the  fint  Conrt  did  not  proceed  on 
a  ground'  eommoD  to  tbe  two  defeadanti,  the  Judge 
waa  wrong  in  revaning  It  ai  agunit  the  gotnaitab. 
HiK  UoHnriB  Dnu  «.  Jabis  Sibcas 

[6  V.  H.,  Act  Z,  68 

as.  S*btta»tial 

djIikw  *■>  *■*'  — .AUtmtion  or  nefrial  of  dierct 
toktr*  emls  mma  i^endamtt  art  madt  partitt. — 
Where  a  enit  at  the  time  of  ioatitntion  within  the 
jnriwiUcUon  ot  the  Court  In  which  it  ia  brought  hai 
undsTgone  a  mbrtsntJal  change,  and  become  a  mit 
which  by  law  requirea  the  oider  of  a  mpeilar  tribu- 
nal for  ite  bearing  in  the  o^nal  Court,  and  aueh 
wder  haa  not  bem  obtained,  plaintiff  cannot  mbae> 
qnoitly  on  appeal  be  allowed  to  rervt  to  the  original 
-form  ot  tbe  mit  for  the  pnrpoM  of  npholdtng  the 
lower  Court'*  judgment  ai  nr  aa  regardi  the  original 
defendant )  ao  thrt  in  an  appeal  to  which  only  the 
original  defendanta  were  made  p«rtie*  the  Court 
re^Md  to  reverae  <a  alter  the  decree.  Bvlsio  Dabb 
V.  Bvui^o  Di»  .      8  IT.  W.,  198 

98. Ftrtont  uel  par- 

•tUt  to  proeaadingi  i»  tfptal  not  binad  by  fit 
rttmll  of  Ihot  proettdtngi, — DecTMi  in  three 
iepaiate  «nit*  for  the  partition  of  a  certun.  eatate 
having  been  referred  to  the  Collector  of  Batnagirl  for 
eiecutioo  under  the  Civil  Procedure  Coda  (Act  XIV 
of  18BS>,  1.366,  B  tnd  B  (brothm  of  th*  Sirt 
appellant),  who  were  paitin  to  tbe  ioiti,  objected  to 
the  Collector'i  mode  of  parUtbm,  and  applied  to  the 
Court  to  ae*  aaide  the  CollecUn'a  acb^e,  and  to 
direct  a  freib  paitiUon.  The  SubvAnate  Judge 
of  Vengurla  granted  tbe  arolieation  and  aet  adde 
tbe  partition  ordered  by  the  Colleetcr.  Againat  tbia 
order  V,  who  wsi  pl^ntiff  in  one  of  tbe  anitt, 
appealed  to  the  Dittrict  Court,  and  in  the  appeal 
he  made  B  alone  the  reapondent.  The  Diatrict  Court 
rereraed  the  order  of  the  Subordinate  Judge,  and 
upheld  the  order  of  tbe  Collector.  Thereupon  B 
prefetred  a  lecond  appeal  to  the  High  Court  againit 
the  decUion  of  the  Diitrict  Conrt.  To  this  appeal 
ndther  S  nor  his  brother,  tbe  preaent  appellant,  were 
made  partiea.  The  Hi^b  Court  baring  confirmed  the 
dediion  of  tbe  Diitnct  Court,  proceedingi  were 
taken  to  carry  out  the  partition  accordiag  to  tbe 
Collector'i  criginal  Kheme.  Tbe  appellant  ob- 
jected, on  the  ground  that  the  Collector't  achetne 


had  been  aet  adde  by  tbe  Subordinate  Jadge>  and 
that  tbe  appellant  hail  not  been  a  party  to 
the  proceedin|a  in  dther  of  the  Appellate  Conrti. 
He  contended  that  he  wai,  therefore,  nnt  bonnd 
by  the  decivona  of  tbe  Appellate  Courti,  and 
that  the  order  of  the  Subotdinate  Judge,  aetting 
aaide  the  partition  ordered  by  the  Collector,  waa 
atjll  in  force  lo  far  aa  he  waa  omoerued.  He 
therefore  applied  that  the  property  should  be 
dirided  in  aeoordance  with  that  order.  Hie  appli- 
cation WM  rejected  by  tbe  Court  of  flnt  initance 
BB  time*batTed,  inamincb  aa  more  than  a  year  had 
elapaod  aince  the  date  of  the  ordtr  of  the  Subordinate 
Judge,  and  during  that  time  tbe  applicant  had  taken 
no  itepe  to  enforce  tbe  order.  On  appeal  the  Acting 
Diitrict  Judgeoonflrmed  the  orderot  the  lower  Conrt, 
holding  that  the  oids  of  the  Snbordinate  Judge  waa 
no  longer  in  force,  having  been  act  adde  by  tbe  High 
Court  On  second  appeal  to  Uie  High  CoaitiSald 
that  the  appellant  w»«  not  bound  by  the  final  deciaion 
of  the  High  Court.  Tbe  original  order  being  in  bia 
&Tour,  be  could  not  be  deprived  of  tbe  benefit  of  that 
order  without  having  tbe  opportunity  to  defend  it. 
Not  having  been  a  pvty  to  tbe  proceedingi  in  appeal, 
be  was  nut  affected  by  the  remit  of  tboie  proceedings. 
'Where  there  are  several  reapondents  before  the 
Conrt  of  first  appeal,  though  one  of  tbcm  may 
repreaent  hij  fellows  in  a  further  appeal,  be  cannot 
repreeent  a  person  who  was  not  bia  co-reaponden^ 
and  againat  whom  therefore  no  decree  conld  have 
beat  lude  on  a  point  oommon  to  the  two,  or  on  any 
pokt  at  all.  Dbt  Qqpal  Sataitt  n.  VAeirsir 
ViTBU  SA.yAnT     .        .    Z,  Zi.  B.,  la  Bom^  371 


87.  - 


ApptalonJkU 

Coitrl-fta  from  dtertt  dxtnatntig  mh<  in  part — 
Btmatid  cf  wiof*  eatt  Ikoiigi  no  croit-apptal  or 
o^JKliont  pr^trred—Ditmiaal  of  k\oU  tuit  on 
rtmand — Bigi  Court  comptftni  in  iteond  appeal 
to  aontidtr  talidilu  of  rttnand  order  not  tpeeiallg 
apptaltd— Civil  Froctdwa  Codt,  t:  044,  661.— 
A  plaintiff  whoae  suit  had  been  decreed  in  part 
appealed  from  m  much  of  tbe  first  Court's  decree  aa 
waa  adveiae  to  him,  and  stamped  his  memorandum 
of  appeal  with  a  ftamp,  which  wonid  have  covered  an 
appeal  from  the  whole  decree.  The  defoidant  did 
not  ^Ppeal  or  file  croas-obiections.  The  lower  Appel- 
late Court  itmanded  the  whole  caae  to  the  flrst  Court 
under  a.  663  of  the  Civil  Procedure  Coda,  the 
plaintdfl  not  appealing  under  a.  EB8  (tS)  from  the 
order  of  remand.  The  flnt  Court  then  diimiaaed  the 
whole  suit,  and  on  appeal  by  the  plaintiff,  tbe  lowv 
Appellate  Conrt  ootj^med  the  decree.  On  a  second 
appeal  to  the  High  Court,— feid  (i)  that  tbe  High 
Court  was  competent  to  consider  tbe  validity  or  pro- 
priety of  the  order  or  remand,  though  it  bad  not  been 
specifically  appealed  againat ;  (ii)  that  the  rrder  of 
remand  was  ultra  nnt,  so  far  aa  it  rdated  to  that 
part  of  tbe  firat  Court's  decree,  which  waa  faronnble 
to  the  pluntiff,  the  lower  Appellate  Conrt  not  hiving 

i'urisdictiDD,  in  tbe  absence  of  any  appal  or  objectiona 
y  tbe  defendant,  to  disturb  tiiat  part  ot  the  deoee. 


iizoabyGoo(^Ie 


) 


DIGEST  OF  CASES. 


(    1324   ) 


CIVIL  PKOCEDDEB  CODE,  ACT  XIV 
OF  1882  (ACT  X  OF  ISTTy-eonUii^ed. 

Per  Mabhooo,  J. — S.  6U  had  no  application  to  tlie 
cs«e,  (hat  scdJon  nUting  nnly  to  ouo  where  one  or 
more  of  the  purtin  Brrajcd  on  the  same  Bide  appealed 
against  a  decree  piuied  □□  a  groniid  common  to  all, 
and  not  to  caies  where  either  of  two  oppoaite  partiei 
appealed  from  a  part  of  the  decree  npjn  a  Cuurt-fee 
■nfficiect  fur  an  appeal  from  the  wholei  Moitihttr 
Bing  V.  Stngal  Ooreramiini,  7  Moonft  I.  A.,  983, 
ForhtMT.AMWroo»ittaBeffvm,103foor^iI.A.,  840, 
and  Mutknit  Lai  v,  iSrce  KiAtn  Sing,  13  Mocrtfi 
I.  A.,  157,  rtteired  to.  CaauA  Laa  v.  BiDDLLAa 
[I.Ii.B4UAlL,S6 


■~  Appeal    by    . 


of  teveral  plaiatiffi  elaiming  under  a  Joint  ri^M 
— J)eCTtt  is  MwA  appeal  lindi  other  co-plaintiff; 
althoitgi  not  partiet  to  Ae  appeal — Procedure. — 
A  and  B  bninght  a  (nit  ag^nit  C,  and  obtained  a 
decree  awardins  a  part  of 'their  elahu.  S  appealed, 
and  the  Appellate  Conrt  rcveracd  the  dMirce,  uid  re- 
jected the  pluntiS'i  claim  altagetber.  Snbaeqnentlr 
A,  who  had  net  joined  in  the  appeal,  applied  for 
execution  of  the  original  decree.  Jield  that,  althongh 
A  bad  not  been  a  party  to  the  appeal,  be  wai  bound  bj 
the  deciiion  of  the  Appellate  Conrt,  and  wai  not  en- 
titled to  take  out  execution.  ButAti  Dhoksssbi  v. 
CoLLBoroB  Qg  Sa£t  &Kmni» 

[I.  L.  Bq  U  Bom.,  696 


Madrat  Civil  Conrtt  Act,  lS7S—J*riedicfion  of 
Mumf—BMt  for  partition  and  metnt  proJUi.—lf 
■ned  Sand  othert  for  partition  of  •  ihareof  cown  land, 
and  claimed  memc  proflta  from  other  dtfendanta  who 
wve  tenanta  of  the  land.  S  obtuncd  a  decree 
b;  content  for  her  ihare,  and  a  lum  of  B9B  mi 
decreed  to  her  againit  the  tenant!  for  mesne  profita. 
Agvnit  thii  decree  the  tenants  appealed.  The  Subor- 
dinate Jndse,  finding  that  the  tnbject-miUicT  of  the 
■uit.thelana  of  which  partition  wai  claimed,  exceeded 
the  jnriidictiou  of  the  Hunsif,  rererud  the  decree 
of  the  Uunrif,  and  directed  the  plaint  to  be  retomed 
for  preacntation  in  the  proper  Court.  It  wai  con- 
tended, on  appeal  tothe  High  Court,  that  the  Subor- 
dinate Jndge  could  not  tot  uide  the  decree  agunat 
the  tenanta  for  meme  profita.  Seld  thai,  ai  the 
UnDlif'B  Court  had  no  inrisdiction  to  entertain  the 
(oit  tor  partition,  it  could  make  no  d»n^e  for  mesne 
profit!,  and,  therefore,  the  Subordinate  Judge  had 
power  to  aet  it  aaide.    Naqakma  c.  Suxba 

CI.L.B.,UlERd.,l97 

80.  Appeal—Oronnd  ' 

.^  appeal  eomtnon  to  all  the  jndgmeni-dabtore — 
Bamrtal  or  modiJleaHon  qf  lie  decre*  a*  agaimt 
all  on  appeal  hy  one  onlg. — B.  541  of  the  Cod« 
of  Civil  Procedore  doei  uot  enable  an  Appellate  Court 
io  decide,  upon  a  ground  which  it  coniidra'a  to  be  com- 
mon to  all  the  d^endante,  an  app«l  preferred  by 
pne  only  of  lueh  defendant!,  and  to  revane  or  modify 
the  decree  of  the  Court  below  in  favoor  of  all  the 
ilifendijitt,   nnlen  the  lower  Ccntt  hat  proceeded 


Crvil,  FBOOEDITBE  COSIi,  ACT  XIV 

OF  1883  (ACT  X  OF  1877)-eo»f«iH*«i 
upon  a  gronnd  common  to  all  the  defendant*.  It  ia 
only  when  the  decree  appealed  agunst  hai  proceaded 
Dpon  a  ground  common  to  all  the  defendant!,  that  it, 
wlien  the  Conrt  below  hat  made  a  decree  againtt 
aaTeral  defendants  npon  a  finding  which  appliet  equally 
to  all  of  them,  that  under  t.  644  any  one  of  the  defen- 
dant* may  appeal  agaburt  the  whole  decree,  and  the 
Appellate  Court  may  reverie  or  modify  Uiat  deciM  in 
favour  of  all  the  defendant!.  Protap  Chunder  Dmtt  r. 
Koorbanieea  Bibee,  14  W,  £.>  130,  ret«tred  to.  Pn- 
BAB  Mal  «.  KuxT  Screa    .    I.  It.  B.,  90  AIL,  8 


SL  - 


Deeree  proeteding 

npon  gronnd  eotunon  to  eeteral  defendante — Decree 
npiel  ia  appeal,  inl  reetortd  on  appeal  by  ont  onlg 
cf  th«  defendante^Bxeentionfor  coite  iy  other  de~ 
fendantt — Decree  to  ie  executed  tohen  there  hae  leem 
an  appeal. — A  roit  bninght  againit  tevenl  defen* 
dante  Wat  diimiited  with  ooata.  The  pUntiSt  appealed 
and  the  ca«e  wm  remanded  to  (he  Court  M  first 
inttanee  mtda  t.  bSi  of  the  Code  of  (StU  Procedure. 
One  of  the  detendanta  appealed  ag^ft  the  oicUr  of 
remand  to  the  High  Cooit,  which  act  adds  the  order 
of  remand  and  restored  the  decree  of  the  first  Court. 
Seld  that,  the  decree  of  the  first  Conrt  bdog 
restored  in  it»  entirety,  the  detenduits,  who  Ind  not 
appealed,  were  entitled  to  take  out  ezeention  of  that 
decree  for  the  coats  awarded  to  them  by  it,  notwith- 
standing that  they  were  not  parties  to  the  deoee  of 
the  High  Court,  ifuhammad  Snlaiman  Khan  t, 
Mohammad  Tar  Kha*,  I.  L.  B.,  It  ML,  X7,  di» 


[L  Ih  B^  90  All,  488 

-  Appeal  ijr  mtljr 


f  Conrt  at  t 


eome of teterat d^endante — Point,    _    . .._   „ 

revereing  dtertt  at  to  all  fh«  dtfendamtt—Oromnd 
not  common  to  all.—S.  644  of  the  Code  of  CSvil  Pro- 
cedure does  Dot^  miless  the  de^ee  iUelf  ptooeeds  on 
the  ground  common  to  all  the  defendants,  enable  an 
Appellate  Court  to  decide,  upon  a  ground  which  it 
omiidert  to  be  oommon  to  all  the  defoadant^  an 
appeal  preferred  by  tome  only  of  such  defendants 
and  to  revena  the  decree  of  the  Court  below  in  Carour 
of  all  the  defendanta.  Pnran  Mal  v.  £raut  Singh, 
I.  L.  B.,  ao  Ail.,  C^raterred  to.  Ceajju  v.  Umbao 
SniaH        .        .  L  I..  B.,  89  AO,  888 

88. — ■ —  Benertal    of 

tiihole  decree  on  appeal  hy  one  party — Appeal  6^ 
two  pertont — Withdrawal  qf  ont  appellant  from 
appeal.— ii^  decree  was  paned  for  the  plijntilr  ina 
suit  to  redeem  a  kanom  brought  againit  variona 
persons  moat  of  wbiim  disclaimed  all  interest  An 
appeal  woi  preferred  by  one  of  the  defendant*  who 
cUimed  to  be  the  jenmi  of  the  premitet  comprised  in 
the  kanom  and  another  who  bold  a  kanom  from  him. 
The  fiiit  mentioned  appellant  withdrew  from  the 
appeal,  which,  however,  was  prosecuted  hy  the  other, 
and  the  AppeUate  Court  reversed  the  decree.  Seld 
that,  nnce  the  appellants  were  the  only  lubstanlJal 
defeudants,  the  Appellate  Court  was  right  in  allowlBg 


iizoabyGoo(^le 


DIOKST  01  CASES. 


[    1326    ) 


CrVTL  FBOCBDTTBB  CODB,    ACfC  XIV 

OF  1883  <AO!r  X  OF  1877)-nmf«>MA 
the    iin>«al    to   pmceecL    Sbhura    Tixhinav    v. 
RAyjUf  1. 1.,  a,  16  Mad.,  SOS 

a.  M8  (1869,  8.83^ 


Sm  Bau   if   ExiounoK 

Ihtalid  Saiis—Saib  FBin>iHa  Af  psai. 

[X.  Zi.  B..  6  Mad^iSS 

iRh  SVXBIX^EKKIBOEliailT  Of  SlOITSn?. 

[I.  Ik  B.,  12  Bom.,  71 

i-ti-B.,  Bscaio.,  as 

1. 1..  B.,  17  AIL,  89 
L  I..  B.,  SS.Calo.,  flia 

Set  SVSBR— LUBniTTT  Oi  Sitbktt. 

ri.X<.B.,9BoiiU,e54 
I.  Il  Bp.  8  BouL,  a04 

a.  646  (Act  XXZn  of  1861,  b.  86). 

See  Casib  vspEB  SzsouiiOK  ov  Dhcxeb — 

Stax  ot  Exeoittiob. 

iSm  StBBXT — EKTOSonBHT  or  Sbodbtit. 

[I.  LB.,  8  AU^  638 

Z.  I..  B.,  IB  Bom.,  411 

X  L.  B.,  13  Mad.,  1 

1. 1..  B.,  a8  Gala.,  Sia 


-a.  648   aS68,  B.  341>-Sa^» 


featioit  of  fttitUn  of  opp«ai.— The  regirtrfttion  of 
a  p^Ion  of  ■ppeal  under  i.  341,  Act  Till  of  1860, 
b  a  procMding  of  a  purely  miniiterial  character. 
JumK  HosBiiB  0.  MAEoian>  Aux 

[4  B.  L.  Bw,  Ap..  103 :  18  W.  B.,  8B1 

-  Appeal    prtferred  qfter 


time—JPawer  of  AppellaU  Cowrl.—Sttd  by  the 
majority  of  the  Court  (GtLOTiB,  f.,  ffiMenting)  that 
kD  AppelUta  Coort,  after  admitting  and  regi^eriiig 
an  appMl  and  MTTiDg  notioa  on  the  oppoeite  party, 
bainopowsTatthehMrii^  to  reject  the  appeal  upon 
Uie  groand  that  it  wai  not  jvefwred  vithin  the  pre- 
■cribed  period.  BHABCiOHiiin>EB  Bot  v.  IsatrKCHiTK- 
SBaSptOAB  ....    8'W.B,141 

B.  649  (1868,  a.  848), 

See  CABBB   VKDBB  BlOnKIfT  VOX  CoSTS— 

AiPBAia. 

Beetoratiou  »}  appeal  tweeted 

for  negUet  Ui  give  **tnirilg  for  eotlt.—Aii  appeal, 
altbongb  It  may  have  been  rejected  by  the  Appellate 
Conrt  nnder  ■.  S49  of  the  Code  of  (Hnl  Fiocednre, 
npon  tailme  by  the  appellant  to  farDiih  lecnrity 
demanded  nnder  that  wctioni  may  be  reetorod,  on 
■affldent  gronndi,  at  the  Conit'i  diacratloii.  The 
H^Ii  Coiut  hanog  apparently  treated  an  appeal  ai 
thonfA,  after  reiec^on  of  U  onder  the  aboie  aection, 
n  petition  tendering  iMiuitj  to  the  amonnt  demanded, 
and  atking  reftoraUan  of  Uie  appeal,  wae  not  enter- 
tainable  Ukd  conld  not  be  eon^ered, — Seld  by  the 
Jn<ficial  Committea  ttiat  r«ataratioQ  wae  within  the 
CooiVe  diacretko,  and  that  there  irere  gtonnde  for  it, 
■pan  the  appelluf  a  ^ring  approTid  Mdoritj  aitUn   | 


CIVH.  FBOC^EDUBB  COD%  ACT  XIT 

OF  16Sa  (ACn?  X  of  lany-eoiUi^med. 
(nch  time  aa  tbe  Coort  might  Si.      Balwabt  SikSK 
c.  Daciat  Saoa  .    i;,  L.  XL,  8  AIL,  816 


-  a-esL 


See  Appeal— DiBKiBaAi  of  Apfbu;  . 

[L  I..  B.,  ai  Bom-  648 
L  Ii.  B.,  fll  Calo.,  769 
I.I..B,aa  lCad.,888 

AeSpBOiiii  OB  Seoohd  Appbu — AdkiB' 
SIOKOBSiriaUBTBEJBOIIOHOP  Apfku. 

[L  I .  E-  16  All,  867 
X.L.B„aaMad,a98 

i!^ 1  ■  ..J, rr  ^"^^a^fapptaltx-parte. 

— rhe  plaintiff  ined  to  recover  ponetuon  of  certain 
iromoToable  property  »old  to  him  by  the  Bret  defen> 
dant,  a  Hindu  widow.  The  eecond  defendant  anawered 
that  hia  father  ud  the  flnt  defendant'!  hnibuid  were 
nncUrided  brothen,  tnd  tliat,  aa  a  childleH  widow,  ' 
ahe  had  no  right  to  >eU  the  property.  Both  the 
lower  Coarta  upheld  tbe  aale  u  tibaolnte,  on  the 
ground  that  she  waa  oompetent  to  mabe  it  aa  widow  of 
a  aeparate  Hindu.  Tbe  Diitrirt  Ju^  heard  the 
appeal  »x-parle  nndar  i.  G61  of  the  Ciril  Prooedure 
Code.  Tbe  High  Court,  on  leoond  appeal,  held  that 
the  decreea  of  Uie  lower  Conita  wgra  uuanitsinable, 
aa  tliey  did  not  contain  tbe  limitation  pointed  oat 
above,  and  remanded  the  OMe  for  the  trial  of  Uie  iisu^ 
whether  there  were  any  juoh  special  cirenmitanoM 
aa  would  jastify  the  absolnte  utle  by  the  flnt  defen- 
dant tq  the  pWntiff.  The  High  Conrt  were  alio  of 
opinion  that  the  Diatnct  Judge  ought  not  to  have 
dlapoaed  of  the  appeal  ex-parte  under  a.  651  of  Act 
X  of  1887.  OvBDBATH  Nilsahth  «.  XaiBHirAji 
[I.Ii.B.,4  Bom.,46S 

8. Order    pf  adfrndkatum— 

Decree — J^gtMitt. — Tlie  order  of  adjn<&cation  made 
under  a.  C51  of  the  Civil  Frocedore  Code  ia  a  decree, 
and  tbe  procedure  anthcniaed  onder  that  aedion  doea 
not  diapeuae  with  the  neceaot;  of  drawing  up  a 
judgment.   BoTAIi  BSDSi  c.  LraSA  Bbdhi 

[Lt..B.,8ai:Bd,i 


notice  any  time  within  the 

Eiriod  limited.  Where  the  appellant  ia  denied  tliia 
berty  by  the  lower  Court,  he  ought  to  cnne  before 
the  High  Court  with  a  aubatautial  appUcaUon  for. 
orderi.  Bcbso  Dsbbb  Boibtobeb  «.  Hvbbb 
Nabiik  OoEAjiaiA  ,        .    11 W.  B.,  138 


-8.666(1869,0.848). 


See  AXPBAL — Devaitlt  it  AppEtBAHOa. 

[I  L.  B..  9  AIL,  616 

I.l4.B.,8All.,88a.6I8 

I.  Ii.  B,,  18  Ck1o„  806 

.  1. 1,.  B..  16  B<niL.  88 

1.  L  B.,  16  All..  869 


lizcdbyGoOt^Ic 


(    18«    ) 


DIGEST  OF  CASBB. 


( 


) 


Sta  Lmtbbb  PlTBirr,  Hmh  Coitbt,  N,-W. 

P.,  CL.10  .    LLB..  14AU.,  sei 

[L  L.  B^  16  Aa,  8S8 

Bt*  Spboul  OS  Sbooitd  AprsiL — OasBsa 

flCMIOI  OB  NOT  TO  AfTUX. 

[3  Mad.,  lOe 

eMad..  1 

1. 1..  B.,  S7  Oalo.,  S29 

4aw.zr.,a87 


1.  . 1 BUmittal   of  appeal  for 

non-appearanet. — Where  both  p&rtiea  m&ke  da&olt 
in  appe»ring  at  the  hearing  of  ui  appeal,  the  Court 
onut  diimln  the  appeal,  and  not  go  into  the  merits 
and  revene  tihe  decree  MiHioeBiK  b.  BoopNAauH 
SnaH  .    lCuBb.,B:lIiid.  Jnr.,0.a.,8e 


-  XuBtllaneoM 


Kotiei  of  hearing.— S.  846,  Act  Till  ot  1869  (pro- 
riding  (or  the  i^naiiml  of  an  appeal  for  default), 
«Tai  if  It  applin  to  miicdlaiteouB  case*,  doei  not 
app];  to  a  oa*e  in  which  it  iii  not  ihoirn  diitdoetlj 
Uiat  the  ^pelluit  had  any  notice  that  hii  appeal 
would  be  heard  on  Ibe  da;  to  which  the  caM  wat 
Bdioumed,  and  on  which  the  Judge  diiposed  of  it. 
SsiB  CBCBVBit  Goorro  v.  Allld  Mobii  Dabbu 

[B  W.  B.,  Mia.,  2a 


-  Dimittal  a 


nen-appear- 
a»ct  of  apptUaia— Application for.re-inimUtii)». — 
Where  a  Jadge  on  the  nou-appearance  of  the  appel- 
lant in  penott  or  by  pleader,  initead  of  obaerving  the 
direction  of  the  law.  Act  VIII  ot  1869,  i.  848,  goei 
into  the  inerit«  of  the  «*»«  and  gives  a  judgment 
«gainit  the  appellant,  the  appeal  mutt  be  conildered 
ai  dinaiwed  for  default  of  the  appellant  in  appearing  g 
and  an  applicatdon  for  re-admiauon  and  re-hearing 
cannot  be  treated  a*  one  for  review,  bat  mart  be 
«itettaiaed  under  a  847.  Moeibb  Ghvsvbb  Bom 
V.  TsixooB  Dobs  Qobsaiui      .    90  W.  B.,  485 


'^.?}V. 


mOtomi  iiulmBtiiHU. — Wh««  the  appdlant  hlmielf 
doei  DDt  appear  and  the  pleader  appean  and  itatea 
he  i>  not  Initmcted,  a  jndgment  of  dioniual  for 
defuilt  ii  a  proper  jndgnient.  Tbiujib  Cedssbx 
Sxii  c  AiTKHiL  Cbtssib  8ur         .    81 W.  &,  06 

s.  6B6  and  a.  668— ^Mt-oMwf- 


once  (^  appeltant  at  Amnajr  iff  appeal^Diemieial 
of  appeal  rm  the  mtrite— Application  for  rt-admie- 
tiom. — In  an  appeal  before  an  Appellate  Court,  the 
appellant  did  not  attend  in  p^fon  or  by  pleader,  and 
the  Court,  inrtead  ot  diwniaring  the  appeal  for  de- 
&nlt>  tried  and  dimuwed  it  npon  the  merita.  Subse- 
quently, the  appellant  applied  to  the  Court,  under 
a.  the  A  the  Cirii  Procedure  Codt^  to  re-admit  the 
appeal,  eiplaining  her  abaence  when  the  appeal  wa« 
called  on  for  hearing.  The  Conrt  rejected  the  appB- 
eattoa  on  the  ground  that  the  appeal  bad  been  decided 
on  the  merits,  and  reason!  Lad  been   reoorded  for 

■iti  ditmiual  which  there  were  no  apparent  gronnili 
for  aettiog  ande.     BeU  that  the  Court  ahomd  hare 

'  dttmiwed  the  appeal  for  default,  and  it  was  illegal 


CIVIL  FBOQBDnBIB  CODB,  ACT  XTT 
OS  1883  (ACT  X  Or  WTt)-eonHnm^ 

t«  try  it  on  the  merits,  and  the  judgment  wai  conae- 

Saentlyanullity,  the  oiditMlce  of  wluch  was  no  bar  to 
le  re-admiiuon  oC  the  appeal.  Zaixab  Bboak  c. 
Mabiwax  Hvtua  Keav    .    L  ti.  B.,  8  All,  ST7 

E.  668  (1869,  a.fi*7}. 

See    Cabbb  wdhb  Ajfful— Dzfault  □> 

AFPBASaNOI. 

See    L>TTBU    Patbkt,    Hios     Coubt, 

N.-W.  P.,  OL.  10   I.  !„  B.,  14  AIL,  861 

II.L.B.,16A11.,868 

3t  LnariTiox  Aor,  asi.  ISS. 

[8V.B.,ei 

16W.B.,80 

I.Ii.B,S8Calaq888 

See  SirFBBnmvsBMOB  ow  Hioa  Cobki— 
CiTiL  FsocKDinLB  Cona,  a.  63& 

[I.  I-  B.,  18  Allq  119 

L  Be-admiteion     of   apptal 

rtmah  off  for  defamit—Oronnd  for  re-admittiou, 
~0a  an  application  under  «.  668  of  the  Code  of 
Ciril  Procedure  for  the  re-admiadon  of  an  vpfe^ 
which  had  been  decided  t»'parl4  aounst 
the  applicant,  it  appeared  that  he  bad  bean  mUed  by 
reaaon  of  the  appotl  having  been  tran«fin«d  frcon 
the  tie  at  one  Court  to  another,  no  notice  of  the 
transfer  having  been  f^ven  to  him  hy  the  pleadeia 
in  the  caae.  Held  that,  under  the  ciicnmatauce^ 
the  applicant  ¥ra*  entitled  to  have  the  appeal  re- 
admitted. NAium  Suiaa  «.  Bsbttbab  Csdsk 
PiSBA  .        .        .       8ai..B^S60 

~  XHnnitial  of  appeal  for 


defanlt — Reader  pnetni  hnt  nnpreparid  to  go  o» 
mt\  eau— Civil  Procedure  Code,  1883,  u.  BBS, 
BB8. — Where,  when  an  appeal  is  called  cm,  the 
pleader  is  notabarait^  butisnnprepared  to  go  on  with 
the  case,  the  dinmiml  is  a  disminaf  for  de&ult  within 
a  666  of  Act  XIY  of  1»83,  and  the  appeal  can  there- 
fore be  re-adimtted  nnder  s.  658.  Bnldao  Miner  v. 
A\med  Sottein,  IS  W.  £.,  J4S,  followed.  Shib- 
Bia>u  Nakux  CHowiBUBt  V.  EiHoo  BiK  Dub 

[LZfaB.,lSOalOneOB 


S,  Diemiteal   of  appeal  fir 

defatlt — Pleader  aehing  for  Hwu  to  go  on  tnitt 
a  oate^Civil  Frocednre  Code,  i.  656. — The  previ- 
ous of  n.  666  and  668  of  the  Civil  Froradnra 
Code  do  not  apply,  when  the  pleader  far  the 
appellant  not  merely  informs  the  Conrt  that  be 
lus  no  instruetiona,  bat  makes  an  application  for 
postponement,  which  is  refused,  and  the  appeal  ia 
thereupon  dismissed.  A  second  appeal  does  not, 
therefra^,  lie  in  each  a  oaae  tram  an  order  of  the 
first  Appellate  <3aurt  refniing  to  re-admit  an  appeal 
under  the  provisions  of  a.  66S  of  Uie  Code  ot  atH 
Procedure.    Watoox  &  Co.  d.  Ambioa  D&n 

ex.  !>.  B,  S7  Calo,  628 


lizcdbyGoOt^Ic 
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DIOBST  OF  CA8X9. 


UiVilj  FBOCEDUBB  CODS,  ACT  XIV 

OF  isea  (ACT  X  of  ia'n)-eotiim»d. 

4.  Di4tiuual   t^  apfeal  far 

i^fUM  of  apptaranet — Civil  Piictdure  Codt, 
t.  556.— Where  on  vt  appeal  beii^  Milled  on  for 
healing  the  vakil  who  h«ld  th«  brief  tor  the  appallut 
■tated  that  he  wai  unable  to  argue  the  caie,  the 
fact  being  thftt  the  brief  bad  ooms  into  hia  hsndi  too 
late  for  him  to  prepare  himself  in  the  case, 
and  the  appeal  was  in  ouueqiieDce  diimiMed,  it 
was  \tld  tW  thii  wae  not  a  dimiiMal  for  defanlt  of 
appearaiice.  SKamJear  Dai  Ihtbe  v.  Sadha  Eritkna 
I.  L.  B.,  20  All.,  195,  distingniihed.  Ram  Chandra 
Pamdurang  Sait  t.  Madhav  PwtultotiaiK  Naik, 
I.  L.  B.,  le  Bom.,  SB,  referred  to.  akihendra 
Naraiu  CiomdhMri  T.  Kinoo'Ban  Dai;  I.  L.  B., 
12  Cale.,  SOS,  diMsnted  bom.  CHDLUrji  Lax  v. 
KtmuLu       ..  LIi-B^ao  AlL,aM 

■.669. 

8m     Caibs    mroiB     Pabtiu— Assim 
Fabthi  to  Bum — Bxraoin>D[Ta. 

1.  ~ ».900^Appeaitx-parft — Appli- 

tatio*  for  re-kearing. — An  applicant  preaenting  a 
petHkoi  for  the  re-hearing  of  an  appeal  dedded  sx- 
parU  rniut,  at  the  time  of  making  such  application. 
be  prepared  to  latiify  the  Conrt  that  the  notice  of 
appeal  woe  not  Aalj  eencd  upon  him,  or  that  he  was 
lirevented  by  ntficioit  canaa  from  attending  when 
the  appeal  wai  caUad  on  for  hearing.  Avumi 
Sbaoa  Biavu  aliat  NxoHUDim  8ba  Bibwab  v. 
SziuBhbo  .       L  I..  &.  e  C&lo..  648 

a.  _ „ . — ,  Bi-ieari»ff     of    apptal — 

OromuU  for  rt-keari^. — When  an  appeal  hal  beoi 
heard  tx-parU,  a  re-hearing  eannol  be  granted  by  the 
Conrt  on  an  application  nndcr  a  660  of  the  CSji\ 
Procednre  Code,  eicept  npon  legal  evidence  pradneed 
by  the  reqiandoit  of  the  fact*  naeecMry  to  entUle 
him  to  inch  re-hearing.  Makohwd  Ktiuv  v. 
DiBOHo^n  DuB»       .        ,       8  C.  Ij.  R,  lia 

8.     — Ba-k»ari»ff  of  appeal  em- 

parte — Attenee  i^  ntpotuUmt  for  tuffldenl  camte.— 
S.  E60  of  the  Civil  Procednre  Code  appli^  to 
a  caie  In  which  the  reapondent  hae  been  prevented  by 
le  from  attending  when  the  appeal  ma 
I,  whether  appearance  hai  been  entered  for 
oL    Sub  v.  Khibeva  Mabuv  Dn 

[UC.Z^B.,164 


called  a 


party   {■ 
intunMu 


Be-Xtariitg  nf  aa  appeal 
'Sufflcient  eavM."— Where  a 
^  ,  ^  apMident  in  an  appealj  had  received  no 
intunMioa  of  the  date  of  heailng  of  an  appeal  from 
hii  pleader's  clerk,  who^  oiriog  to  hie  own  illneu, 
had  been  compelled  to  go  home,  tlie  papsi  of  the 
caw  bein^  with  him,  and  who  did  not  give  informatim 
to  the  clienti  of  the  day  Bied  for  hnring,  and  the 
appeal  was  heard  ex-paHe  on  the  date  of  bearing, 
— Held  that  it  wae  "mfficient  came"  within  the 
CManiu  of  e.  fiOO,  GvU  Procednre  Code,  fi^  the 
i*-hearuig  of  the  appeal.  Kaiubh  Cbuxhsb  Du 
n  SlKA  Natb  Cbadsbvsi      .     8  a  W,  TS.,  414 


CIVIXi  FBOUBUUUE  COSB,  ACT  XX7 
OF   1889  (ACT  X.OF  Vifny-conlitmad. 

6.  Hfon-appearauee  afnepo*- 

de»i  o»  appeal — Appearance  hg  pleader. — An  ap 
peal  from  a  decree  dimiiwing  a  init  having  beau 
heard  and  allowed  in  the  abeenoe  of  the  defendant 
and  hii  pleaden,  an  application  wsi  made  nnder 
t.  660  of  Act  X  of  1877,  <m  the  gronnd  that  the 
defendant  had  engaged  pleaden  to  appear  for  him,  bat 
that  theywerennavoidably  prevented  &omappearing. 
The  apidioatiOD  wai  granted,  and  ttie  appeal  having 
been  re-heard,  the  original  decree  vaa  revened. 
Seld  that,  ajthongh  the  vakalntnamaha  had  bem 
filed  by  the  defendant's  pieadtre,  the  defendant  conld 
not  be  Mid  to  have  appeared  in  penon  or  b;  pleader, 
and  that  the  order  made  nnder  i,  [>60  of  Act  X  of 
1877  WM  correct.  Saloo  v.  Attaaro,  7  W.  B.,  81, 
followed.    Sumo  Cbvki  lulLL  e.  Bbika  Lau 

[U  a  li.  R.  637 

a.  661  (1869,  ■.  848). 

See  OiBH  vmiiB  AnitL— OBnoiroiTB  bt 

Bmfosdbht. 
Bee  LmiATiox  Aoi,  1B77,  s.  5. 

do  Bom,,  397 

1. 1^  B.,  4  AIL.  480 

L  L.  B.,  7  Calo,  364 

L  L.  Bh  8  C«l&,  681 

Sea  Pbitt  Comron^  PBAonoB  <nr — Ob- 

JBOnOBB  BT  BiaPOKSBST. 

p.  li.  B.,  as  Calo.,  023 

».  639  (1868,  ■.S61>-s.  668  (1869, 

■.866). 

See  CUM»  irsiiu  Bbiuvs. 


a.  638  (1860,  ■.  8D6). 

See   CuiB   uiTDBX   Appmuitb    Covbt — 


■.674  (1869, 0. 869). 

See    CiBB«    im)BB     Jin>aiairT— Citil 
Casia— PoBK  AXD  Coram  ov  Ivdo- 

a.  676  (Act  Z^IU  oTlSei,  s.  BS). 

See  LsniBa  Faitnt.  Hmk  Cousx.  ol,  15. 

[4  B.  L.  B.,  A  C 181 

See  Lbttbm  Patbbt,  Hiaa  Coubt,  oe.  86. 

[L  I..  B.,  8  Bom,  904 

Bee  Bbvuw— Oboitbs  kib  Bimw. 

CL  I-  B..  U  AIL,  176 
■  Act  XZIU  of  1 


jaritdielion.~8.2i  

only  to  the  late  Sndder  Conrt,  and,  aHhragh  thi«  Act 
formed  part  of  the  Code  of  Civil  Procednre  it  ia  elear 
that  t.  28  conld  not  apply  to  Jndgci  ritUng  in 
appeal  from  the  ori^nal  civil  jnrladiction,  fcr  thi« 
reMOD,  that  all  the  Jndgei  of  the  Conrt  to  Ating 
in  appeal  are  rappofed  In  law  to  be  eqnal,  whereu 
a.  S8  of  Act  XXIII  of  1861  only  contemplated 
an  apptal  from  ■  Qmit  of  hiferiOT  jniiidiction  to  tbe 
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DIQEST  or  CASBS. 


CIV  III  PHOCBDUBB  CODB,  ACT  XIV 
or  16S8  (ACT  X  OX'  1877)— oosttMurd 

Ste  LBTTEBB  FlTHTT,  HlOH  CoCBT,  K.-W. 

F.,cL.10         .    LKB.,  I4A1L,  Sei 

[L  L  &,  15  All.,  see 

Bit  Bpicuii  OB  Bboovd  Appul— Osdibs 
>VMKIT  OS  HOT  TO  Axv^a^ 

[3  Mad.,  100 

eUad.,  1 

1. 1,.  B.,  97  Oalix,  E29 

4C.W.H.,287 


i.  ■   ■  Ditmitlal   of  apptal  for 

ium^pf*iiraitt»- — Wben  botli  partiea  mnke  deAmlt 
in  KppM^K  at  the  lieai^K  of  ui  appeal,  the  Court 
mart  dinniH  the  sppasl,  Mid  not  go  into  the  meriti 
and  Tevene  tlte  Asent.  Hihioikax  t>.  Boofmaxaim 
Bebsh  .    HArah.,6:lIiid.  Jar.,0.  8.,8e 


-  MUetlla»ema  t 


Notice  of  Itaring.—S.  846,  Act  Till  of  1869  (pro- 
Tiding  for  the  ^amiukl  of  an  appeal  for  dehalt), 
1  it  It  applin  to  miaceUaneon*  csaei,  doei  not 


woald  be  heard  on  the  day  to  which  the  caae 
adjourned,  and  on  which  the  Jndge  diapoeed  of  it. 
SsiB  CaonsBK  GIoopio  e>  Alus  Honii  D4iiau 

[B  w.  B.,  HiB.,  aa 


-  Ditmittal  o 


„  .  nou-apfaar- 

mws  dfappttlamt—AppKcalion/or.re-admuMton.— 
Wha«  a  Jodge  on  the  noD-^ppearance  of  the  appel- 
lant in  pBTBon  or  by  pleadsr,  initeMl  of  obeerrbg  th* 
direction  of  the  Uw,  Act  VIII  of  18B9,  ■.  848,  goet 
into  the  nmiti  of  the  case  and  givci  a  judgment 
•gain«t  Uie  appellant,  the  appeal  mnat  be  onniideTed 
M  diitniMed  for  defanlt  of  the  appellant  in  appearing  g 
and  an  application  for  ra-admiwon  and  re-bciaring 
cannot  be  treated  ai  one  for  review,  bnt  mnet  be 
«ntsTtuned  nndCT  i<  B47.  Hohibh  Cuvkskb  Bosl 
«.  TsuooB  Doea  Ooaauua      .    SO  W.  B.,  486 

4.    Appearatiee  <^ pleader 

tnttoai  inttmetiout. — Where  the  app^nt  hinuelf 
doei  not  appear  and  the  pleader  appear*  and  utatai 
he  ia  not  inatracted.  a  jndgment  of  dismijaal  for 
defaalt  ii  a  proper  jndgment.  Tbiloki  Cbt'ndib 
Six  v.  ArxBUi  Cbcbsib  Sbs         .    fil  W.  B.,  66 

.  B.  666  and  s.  668— ^fw-afMnJ- 


a»e»  of  appellant  at  Iteariitg  of  appeal — Dittinttal 
of  apptal  on  He  taeritt—Applieation  far  re-admii- 

fiea, In  an  appeal  before  an  Appellate  Court,  the 

appellant  did  not  attend  in  person  or  by  pleader,  and 
the  Conrt,  initaad  of  dianla^g  the  appeal  for  de- 
fault, tried  and  dimiMed  it  npon  the  nerits.  Snbae- 
qomtly,  the  appellant  applied  to  the  Conrt,  nnder 
a  6B8  <^  the  CItII  Fiocediire  Code,  tg  re-admit  the 
appeal,  explaining  her  absence  when  the  appeal  was 
called  on  for  hearing.  The  Conit  rejected  the  appli- 
cation on  the  groondtiiat  the  appeal  had  be«n  decided 
on  the  mnite,  and  reaeoni  had  been   recorded   for 


Crvn,  FBOQBDnBIB  CODE,  ACT  XTV 
OF  188a  (ACT  X  07  lffn)-eo»ti»med. 

to  try  it  iHi  the  merita,  and  the  jndgiunt  waa  otmsa- 
qnently  a  anility,  the  aditMice  of  wluch  was  no  bar  to 
the  re-admiuion  of  the  appeal.  Zaixab  BlflAiI  p. 
UuuvAB  Hnaiix  Kbab     ,    L  L.  B.,  6  AU.,  377 

a.  668  (1868. 1^847). 


See    LiTTBBB    p4T>irT,    HiaE     Ckiirxr. 
N.-W.  P.,  OL.  10  L  X,.  K.,  14  AIL,  861 

[i.i,.B„ieAii..8se 

See  LooMTioir  Aor,  ibt.  16a 

raw-B-idi 

KW.B.,80 
L  I..  B^  as  Gale.,  888 

See  Sirrasui^UiUBMn  oi  Hioh  Caon— 
Cira  PsooKDina  Codb,  a.  682, 

[L  !<.  B.,  18  Allq  110 


1.  Se-aJaueeii»t     of   appeal 

etnteJe  off  for  defamll—Orimnd  far  r*-«dmieeio». 
— On  an  application  nnder  a.  668  of  the  Code  of 
Civil  Procedure  for  the  rc-admiadoa  of  an  appMl 
which  bad  been  decided  ex'partt  against 
the  applicant,  it  appeared  that  ha  had  bean  mUed  by 
reason  of  the  appoU  having  been  tranafansd  from 
the  file  of  one  Conrt  to  another,  no  notioe  of  the 
transfer  having  been  given  to  him  by  the  pleaden 
in  the  case.  Held  tint,  nnder  the  drcnmstance^ 
the  applicant  ¥rai  entitled  to  have  the  appeal  re- 
admitted. ITAium  Bnas  v.  Bkbttbab  Ceubm 
Passa  .        .        .       B0.K..B..8S0 


a.    . JDitMitial  of  appeal  far 

defa^t— Pleader  prteeat  IhU  tmprepartd  to  $0  on 
mth  eate^Cinil  Praeedmre  Code,  1883,  ».  BS$, 

-Where,  when  an  appeal  is  called  c 
.....  T  is  not  absent^  but  ii  nnpt 
the  ease,  the  dismissal  is  a  dismiss 
if  Act  XIV  of  1$83,  and  I 
re-adnutted  under  a  6£6. 
Aimed  Soetein,  IB  W.  S.,  143,  followed.  Shib^ 
iin>BA  KxBUK  CsowisTBt  V.  Knroo  Bam  Dua 

[L  I..  B..  la  ChIo.,  606 


8.  Dirmietal   of  appeal  _ftr 

defaM—Fleader  aekiug  for  time  to  go  om  triA 
a  eaie — Civil  Froeedare  Code,  e.  BBS. — The  proTl- 
uons  of  IS.  G66  and  G6S  of  the  Civil  Pn>«idnra 
Code  do  not  apply,  whan  the  pleader  for  the 
appellant  not  merely  informs  the  Conrt  that  ha 
has  no  initructloiia,  bnt  makes  an  appUoation  iat 
postponement,  which  ia  refused,  and  Uie  appeal  ia 
thersupon  dismissed.  A  seetmd  appeal  doea  mt, 
therefi^  lie  in  auch  a  case  from  an  order  of  the 
firat  Appellate  Conrt  refusing  to  re-admit  an  appeal 
tinder  the  provinons  of  s.  558  of  the  Code  of  (^vil 
Procedure.    WJ.TSOS  k  Co.  c.  Ahbioa  Diat 

[I.  I..  B,  a7  Oalo,  6se 
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DIGEST  OT  CASKS. 


CIVIL  FBOCEDtFBB  COIXB.  ACT  XIV 
07  1882  (ACT  X  OX<  I877)-e<>irf>*M((. 

4.  JHtmiual  of   appmU  for 

i^fitull  Iff  appaaratme — Civil  Prieednr*  Codt, 
t.  556. — wh«e  on  ui  appeal  bdug  called  on  for 
hauing  the  vskil  vbo  held  the  brief  for  the  Appellant 
■tftted  that  he  »u  anable  to  ugne  the  eaM,  the 
fact  being  that  the  brief  hid  oome  into  bis  handi  too 
Ute  fOr  him  to  pr^^re  him*elf  in  Uie  cue, 
uid  the  appeal  wa*  m  conaeqnence  ditmisHd,  it 
waa  iild  that  thii  wm  not  a  ■<■""■■— i  for  default  of 
appeannca.  Simtlar  Dat  Dmbe  T.  Sadha  Kritkaa 
I.  L.  B.,  20  All.,  195,  distingniahed.  Earn  Chandra 
Fauduranff  2faik  v.  Madhat  Funukottam  Naik, 
I.  L,  B.,  16  Som.,  23,  referred  to.  Bhibendra 
Ifaraia  Chowdiuri  T.  Kiiioo-Bam  Daii,  I.  Z.  B., 
12  Cale.,  600,  dinented  from.  Csuixn  LaIi  e. 
Einn>ixLu       .  1. 1..  B^  80  AIL,  884 


L  K.WO— Appeal ea-partt — A^pli- 

ftrftim  for  ra-htariaff. — An  applicant  preMUtiog  a 
petition  for  the  re-hearing  of  an  appeal  decided  ez- 
paHs  imet,  at  the  time  of  making  vaeti  application, 
be  prepared  to  latiefy  the  Coort  that  the  notice  of 
appeal  wai  not  dnly  nrred  upon  him,  or  that  he  wa* 
'prevented  by  nlflciait  caow  from  attending  when 
the  appeal  wa*  called  en  for  bearing.  iGriiFDA 
BsiXA  Bnwu  aUtu  NTOMimsni  Sba  Biswai  v. 
EnuBnzi  L  Ih  B,  8  Cftlo,  048 


S.  Se-leoriv    ^f   <'PP*a^ — 

Qrmmdt  for  m-Aeorta; . — When  an  appeal  bat  been 
heard  ax-parlt,  a  re-beuing  cannot  be  granted  by  the 
Conrt  on  an  applicatioD  nndar  m,  660  of  the  Civil 
Piocednre  Codft  except  npon  legal  evidence  pradnced 
bj  the  recpobdent  of  the  ttct*  aeetamrj  to  entitle 
him  to  inch  re-hewing,  Hasokid  Kaxdh  e. 
DixoKO^n  DuBXA  .       8  C  Z..  IL.  US 


B»-itarii^  of  appeal  i 


le  in  which  the  reepondent  ha«  been  prevented  by 
nifflciccit  ean«e  from  attending  when  the  appod  wi« 
called  1^  whether  appeaiance  has  been  entered  for 
him  or  not.    Sou  e.  Ekuhba  TSAMta  D>t 

[uaL.K.ie4 

4. Be-hearing  ef  a%  appeal 

Jkeard  *z-partt—"  Safficiatt  i)aaM."~-Where  a 
party  (retpondent  in  au  appeal)  had  reodved  no 
intimation  of  the  date  of  hearing  of  an  appeal  tram 
his  pleader*!  clerk,  who,  owing  to  bii  own  illncM, 
bad  been  oompelled  to  go  home,  the  papcn  of  the 
caie  bcdn^  with  him,  and  who  ^  m>t  give  infmnation 
to  the  climti  of  the  day  fixed  for  hnring,  atiA  the 
kppeal  wae  heard  ex-parte  on  the  date  of  hcuing, 
—Held  that  it  was  "rofficient  cMue"  within  the 
meaning  ol  i.  660,  Ovil  Procednra  Code,  tor  the 
re-bearmg  of  the  appeal.  KuuSB  Cbitbubb  Dam 
c  BucA  Naxh  CfiuTssDKE     .    8  O;  W.  XT.,  414 


OIVTL  FBOOEDTrBE  CODB,  ACT  XTV 
or   18Sfi  (ACT  X,Of  1877>-oo.f>a«i«L 

6,  Non-appearoHoe  o/reipon- 

d»nt  o»  appeal^Appearaaee  bg  pleadtr. — An  ap- 
peal from  a  decree  diamiwing  a  lait  having  been 
heard  and  allowed  in  the  abeence  of  the  defimdant 


defendant  had  engaged  plcaden  to  appear  for  him,  bat 
that  they  were  nnavoidably  prevented  from  appearing. 
The  application  wae  granted,  and  the  appeal  baviiw 
becD  re-heard,  the  original  decree  wai  revme£ 
Held  that,  althongh  Uie  vakalotnamahi  had  been 
filed  by  the  defmdant'i  pleadag,  the  defoodant  conld 
not  he  Mid  to  bave  appeared  in  penon  or  by  pleader, 
and  that  the  tsriat  made  nnder  a.  MO  of  Act  X  of 
1877  was  correct.  Saloo  t.  Atnaro,  7  W.  &.,  81, 
followed.    6ek>  Cbubn  Lui  c-  Hbeba  Lall 

[UaX..B,687 

ft,  681 0866,  K  848). 

Ste  Cash  ithiizh  AjefiAx — Osnonom  bx 

BSIFOKSailT. 

Btt  LnoTATiox  AOT,  18??,  1.  6. 

[10  Bom.,  887 

1. 1-  B.,  4  AIL,  480 

1. 1..  B.,  7  Cnlc,  864 

I- 1-  B.,  9  Oslo.,  8S1 

Bt»  Pbitt  CouiroiL,  Puonoi   of— -Oa- 

re  Bi  Bbbfobheiit. 

[L  I.,  B-,  88  CttlcL.  988 


a.6e8(186e,B.861)-«.«e8<186e, 

•.866).  ^^ 

See  Cars  vbdbs  BBKtmi. 

1. 668  0860,  n.  866). 

See  Caiis  mmiB  Apfil£Atb  Coitbt — 
ErumoB  asd  Adsitiobal  Etisbiiob 
Olr  AfPBAb 


1.674  (1868,  ■.868). 


5m      CaBBS      VmiB      JUDOKBBT— CiriL 
CaBIS— FOBK   AXD  COBTBHTt  Of  SVOOf 

B.e76(Aat  ZXIIIofl8fll,s,  8^ 

•^e«  Lettbbb  pATin,  Hios  Coxstrs,  oi.  16. 

[4  B.  X<.  K.  A.  a,  181 

Bee  Lbtiibb  Faxiitt,  Hiob  Covbt,  ol.  86. 

[I.  I-  B.,  8  Bom.,  S04 

Bee  Bbttbw — Qbouvd  tob  Bitibw. 

[L  Zk  B,,  11  AIL.  178 
-  AetXXIUaf  J861.  e 


only  to  the  late  Sndder  Court,  and,  althongh  thie  Act 
formed  part  of  the  Code  of  Ci^  Piocednre,  it  ta  dear 
that  1.  38  conld  not  apply  to  Jndgee  ntting  in 
appeal  from  the  original  civil  jnriedletioii,  for  thli 
reann,  that  all  the  Jndgei  of  the  Conrt  eo  iltting 
in  appeal  ate  nippoeed  in  bw  to  he  eqnal,  whom 
e.  £8  of  Act  XXIII  of  1861  only  contemplated 
aa  appeal  from  a  <^rt  of  infaktf  ]nritdietiaa  to  the 


lizcdbyGoOt^Ic 


(     1881     ) 


DIGEST  OV  CASB9. 


CIVIL  FBOOEDUBD  COBB,  ACT  XIV 

OF  1882  (ACT  Z  OT  1877)-a<mf>iiwd. 
Ikto  Sndder  Court,  toA  bad  notiimg  »t  »11  to  do  with 

the  Ccnirt  of  Appe&l  from  the  ori|^iul  ciril  jnriadic- 
tion  M  that  Conrt  ii  now  conititiited.  GaiSKWir  c. 
Hooa       .        .  Bonrke,  A.  0. 0, 189 


-  Diftrt 


-It  1 


I   held 


nnder  thi*  « 


b«lw*»lt  iwo  Jndffi 

tion   that,   if  the    Jndget  differed 

pdnta  of  Kw  and  did  not  itate  the  poiidj  on  which 

they  differed,  Qiere  wai  no  determination  of  the  com  ; 

■0  tliat,  if  the  caie  were  then  referred  to  other  Jad^ 

for  final  determination,  the?  would  hare  juriadictioa 

to  go  into  the  whale  eaw.    KBDin  Chvmsbb  Ghosi 

«.  Taxachfbh  Kookdoo  Chovsbsz 

[6  W.  &,  989 


but  the  right  of  appeal  wat  given  only  ai  between 
the  pBitiei  to  the  suit  in  which  the  decree  or  order 
waa  made.  AnaiCALAi  Casm  e.  UJiTBVJ.ifi(H. 
FiLUi ei[acL,860 

& B.    676— H«;<»   madt   by   HigK 

Ctmrf,  N.-W.  f.—Btftrewt  of  appeal  to  oiitr 
Juigti  ofiamt  Court — Compoiitioii  of  Bench  hear- 
itig  rtferred  appeal — PmeiKe  of  referring  Judgee 
ntBetearji.—Tbe  only  Bench  wMch  can  legally  deal 
with  an  appeal  which  baa  been  referred  under  the 
proviaoui  of  t.  STB  of  the  Ciril  Procedure  Code  li 
one  widch  iocladee  the  Jndgft  who  flnt  heard  the 
appeal,  and  whoie  differenoe  in  opinion  on  a  point  of 
law  neceaitated  the  refvmoe.  Ehelat  Chutder 
O%ot»  T.  Tara  CAwm  KiUtdoo  CHowdltrg,  6  W.  £., 
jW^  MaXomtA  Ahtt  t.  Aia4-»it-»U*a  Bibi,  B.  L. 
M.,'  Smp.  VoU,  774.  and  Bramd  v,  Eammertmitk 
<ua  Cify  Matimif  Cempmu,  SS  L.  J^  Q.  B.,  1S7. 
ntani  to.  The  word  "  jndnnent "  aa  ued  in  Bute 
IT  of  the  Enlei  made  by  the  High  Court,  Ncrth- 
Weatem  Prorineea,  to  K^ulate  referencea  nnder 
a.  G76  of  the  Civil  Procedure  Code,  mnit  not  be 
nndcntood  in  iti  itrict  wiue,  but  merely  aa  an  exprea- 
don  of  oionion  contuning  reaaoni  for  a,oontempUted 
or  propoaed  jndgment.  BoHUKsurs  Ajrs  EncAon 
Bunc «.  Bow  .  .    L  li.  B.,  6  AIL,  468 


6. IHff'erenee  qf  opinion  te- 

iiB«e»  J»dget  iaari»g  apptal — "  Jndgfittnt" — Be- 
fernet  to  Pall  Beneh  after  delivery  qf  ditieniient 
jadgntentt  o»  thi  appeal — Sefereaee  nltra  vtret. — 
Where  a  Beach  of  two  Jnd^i?*  hearing  an  appeal  and 
differing  in  opinion  have  delivered  jndgmenta  on  the 
appeal  aa  indgment*  of  the  Conrt,  without  any  reecr- 
vatiim,  they  are  not  competent  to  refer  the  appnl  to 
other  Judge*  of  the  Ciurt  under  a.  G7G  of  the  Civil 
Procedure  Code.  Boiilkhand  and  Kimaim  Bank  v. 
Bom,  I.  L.  E.,  6  All.,  468,  refcned  to.  LAI  Sihoh 
e.  OBJJiBHjtK  SiHSS  .    I.  Ii.  B.,  9  AIL,  886 


e_  ., FraetSm~-Appeal~I>jf- 

feranee  qf  opinion  «■  Divinom  Benek  regarding 
vrtliminarg  olnaction  at  to  linilation — LeHire 
Tattnt,  S,-W.  P.,  4.  ea?.-^.  27  of  the  Letten 


Patent  for  tbe  High  Conrt  of  the  K.-W.  Provineet 
has  becD  inpeneded  in  thoae  caaea  cmly  to  which 
a.  G7G  of  the  Civil  Praeedore  Code  properly 
and  without  struning  luguage  an>liei.  There 
are  many  caaea  to  wlildi  ■■  GT6,  erea  with  the  aid  of 
«.  647,  doea  not  aptdy  I  and  to  tline  a.  37  of  the  Iiettera 
Patent  ia  itill  ap[dicable^  One  of  the  eaaea  to  which 
•■  G76  of  the  Code  doe*  not  apply  ia  whse  a  preU- 
miaary  oMeetlon  being  taken  to  the  hearing  of  a  flnt 
appeal  before  the  Ei^  Conrt  on  Uie  giotmd  that  Uke 
appeal  ii  time>barred,  the  Jndgea  of  the  Diviiiaa 
Bench  differ  in  ojdnion  u  to  whether  the  appellant 
haa  (hawn  inffidcDt  cauae,  within  the  meaning  of  •-  B 
of  the  Limitation  Aot  (XY  of  1877),  for  not  preant- 
ing  the  appeal  within  the  pnacribed  period.  The 
deduon  A  each  a  prelbninary  objection  ie  not  a 
"  hearing "  of  the  appeal,  but  precedn  the  hearing 
or  determinei  that  there  i>  no  appeal  which  the  Canrt 
can  hear  or  decide  Where  luch  a  preliminary  objec- 
tion ia  allowadi  it  cannot  be  laid  that  the  Conrt  which, 
by  rcMan  of  the  Linutatdon  Act,  haa  no  jnriedictiao 
to  hear  the  appeal,  ahonld  nevertheleea  "  afflrm  "  the 
decree  of  tbe  Court  bdow.  In  the  cms  of  (udi  a 
preliminary  objection  aod  inch  a  diffcrtoce  of  opinim 
(tbe  Bench  being  eonally  divided),  the  o^dnieD  of  the 
eeoior  Judge  aboiild,  nnder  i.  37  of  tbe  Lettera 
Patent,  prevail.  Appaji  Bkivrat  t.  CStirlal  XUfr- 
chand,I.L.B.,aBowh,liOi,iiierid/iari:iMaAa- 
raj  Tickait  t.  Ponuhotmm  Qaetami,  I.  L.^S^  10 
Cole,,  314,  diatiagniihed.      HiTBUKi  Bmout  e.  Coi^ 

[L  I-  Bl,  U  AIL,  178 


7. Compotilion  qfStnel    to 

kear  appeal  referred  to  a  tXird  Jndga  wndtr  e.  «75 
qT  the  Civil  Freeed%r«  Code—Judge*  diffinitig  in 
opinion, — Q«ar«— Whether,  where  there  it  a  dif- 
ference of  opini<ni  between  the  two  Ju^ea  of  a  Diii- 
nimal  Bench  who  liare  delivered  judgment  en  ths 
matter  of  the  appeal,  the  referoice  to  a  third  Jnd« 
nnder  e.  GTG  of  the  Civil  Procedure  Code  dunJd 
be  heard  by  the  third  Judge  dtting  uparately  or  by 
a  Boich  compoaed  of  the  third  Jadge  and  ilie  two 
Judgei  who  flnt  heard  the  appeal  and  difkrad  in 
opinion.  Bo\ilh\a»d  and  KnmaoK  Bamk  t.  Mow, 
I.  L.  B.,  6  Ml.,  468,  referred  to.  Per  WKB,  J.— 
The  langnage  of  i.  675  doea  not  imply  that  the 
appeal  mnit  neceanaiily  t>e  beard  again  at  tbe 
reftrence  by  the  two  Judges  who  first  heard  it  and 
differed.    ScBB&sri.  c,  Ewbska 

[L  Ik  B^  U  Had.,  186 


a  differtnee  ijf  ,  .      .    .,  , 

owing  to  the  differcnoe  of  opinion  betwem  two 
Judges,  an  appeal  waa  rsfaned  to  the  Chief  Jnatiee 
nnder  Civil  Piocednra  Code,  i.  67G,  and  waa  heard  by 
him  sitting  vrith  the  two  other  Jndgea,— filif  that 
the  whole  appeal  was  opoi  for  argnmoit,  and  not  only 
the  point  of  law  on  wUcb  the  Jn^ea  had  ^sred  ^ 
opinion.  Sbuuski  AlTursAB  c.  Nausua  Attas 
[I.L.B.,aLKad,17e 
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DIOEST  OF  CASBS. 


CIVIL  FBOCEDtTBS  CODE,  AOF  XXV 
OT  1889  (ACT  X  OF  1877)-  ooulin*td. 

0. Deciiio*     wieit     appeal 

ieard  Iv  fmo  or  fnore  Jiidgei — Ltfteri  Patent  of 
1865,  ell.  15,  86.—^.  576  of  Act  XIV  of  1S83  don 
not  tska  aw>;  the  right  of  appe»l  wMch  ia  given  b; 
cl.  IB  of  the  Letten  Fatent.  When  the  judgment 
of  ■  lover  Court  hai  been  confirmed  under  i.  576  cl 
the  Code  of  Civil  Prccedore,  by  mtaa  of  one  of  the 
Judges  of  the  Appeal  Conrt  Agreeing  upon  the  fKti 
wUh  the  Coort  beluw,  an  appeal  will  lie  agunit  inch 
jadgment,  DotwithttBoduig  the  itrtaa  of  i.  576.  Ap- 
paji  BhtTrav  T,  Bkihlal  Khubchand,  I.  L.  B.,  S 
Jt>«>.>:9(M,  approved.  Qbishxsiji  Uababu  Ticeait 
V.  FOBUSHOTDM  OosaAVi .    L  L.  B.,  10  CoL,  814 

SB.  B77,  B78  (1869,  n.  880). 

Sit  Cabkb  ubdbb  Apfbu^tb  Coi;bt— Bb- 

JBOnOV     OB     ASXISBIOH     oy    BVlDEMOa 


See   Casbs  ckdbb  Apfeluie  Covbt — 
Ebbohb    irFBoma    os    not    Uisits 

OlCUB. 


670,  680  (1860,  ■.  800;  Aot 


XXm  ot  1801,  B.  38). 


■.683  (Aot  Xxm  of  1881,  b.  87). 

See  ADUBMBira  ot  Suit— Airuu. 

[I.  LB..  7  AIL,  608,  734 

8  BoDL,  A.  C,  81 

la  a  I..  B..  45 

I.  Ii.  B.,  11  ALL,  408 

See  AfrBIUTB  Coimr— Bxbsoub  ot 
FowEsa  IK  TAsioira  Cubb— Srimu 
Cuna—ASTBii,. 

p  B.  U  B.,  A.  C  IBB 

10  W.  B^  180 

4  W.  B.,  100 

14  W.  E.,  O.  O.,  17 

See    Casis   ttitdbs  Apfillatb  CoTm — 

EZIBCISB  0>  FoWBBS  IK  TiKIorB  CABBS 
— SFBOIAX  CABBS— ASBFTKATIOS,  BB- 
HBBRCBTO. 

See  Appblutb  Coubt— Exebcisb  at 
FOWBBS  Iir  TABIOUB  Cabbb— Bfboial 
CABBB— PliADTT,  AXBBDMBHT  OV. 

[L  I,.  B^  10  Bom.,  808 


See  WiissBA-frAX  ov  Sifit. 

[Boorke,  A.  O.  O^  00 
14  W.  B.,  O.  C,  17 

I.  ii.  B.,  8  AIL,  ea 


See  LnoiATiOH  Act,  a.  4 

\TL  L.  B.,  Sa  Bohl,  840 

L  ii.  B,  ae  Caio,  oas 

a.  688  (1869,  a.  368). 

See  B,  sa — QvBBTiOKB  tN  ExBCmnOK  OV 

Dbokib    .        .    L  I,.  B.,  7  AIL,  48a 

[L  L.  B.,  aa  Colo.,  BOl 

See  ExBOCTiov  ov  Dbobbb— Afflicat:ov 

TOB  EZBonnoir  ahs  Povbbs  o>  Codbt. 

[I.  I/.  B.,  11  Had.,  268 

1. 14.  BI,  18  Bom.,  486 

See   Mbbub     Pbofitb— ABBBBaviHX     jit 

BzEccnoH,  Aim  Svna  roa. 

[L  L.  E..  7  All,  107 
i:.X..R,UMad.,861 
I.  Ij.  B.,  ai  Oalo.,  080 

See  PRB-BKPnOir— FiTKOBAlB-llOIiBT. 

[L  I..  B.,  10  ALL,  400 

1. 1-  B.,  18  AIL,  aea 

See  BBariTDTiOir  or  Bibbtb  BT  Monov. 

[L  I..  B..  ai  Oalo,  340 

L  Xi.  B.,  10  AIL,  188 

Z.  L.  a,  aO  AIL,  130, 480 

1. 1..  B.,  ai  AIL,  1 

Z.  I..  B.,  a3  Mnd,  800 

See    BoBBTY— BinroBOHrorr    of    Sioif* 

BiTY        '.        1. 1..  B.,  la  Bom.,  411 

[L  L.  B.,  18  Hnd^  1 

L  I,.  B.,  17  AIL,  98 

Jet  nil  of  1859.  t.  863— ^p. 

{Uaatio*  for  laeentio*  nf  decree. — Ad  appliisdan 
jr  ezecatum  ot  the  decree  of  an  Appellata  Cmut 
■honld  he  made  to  the  Ccnrt  ivhicb  p«nee  the  firft 
decree  in  the  fait,  irreapectire  of  an;  previooB  order 
referring  the  cAie  for  execntimt.  Bam  jASin  8iB> 
OAB  e.  AmixooNusA  Bon         .    18  W,  B,  27 

a.  684  (I860,  a.  «»>. 


Act  TIIJ  of  It<59,  wai  meant  the  decree  and  jtidg* 
ment  taken  together,  and  not  dinpl;  the  decree  nn- 
eiplalned  b;  the  judgment.  Iuvbaiit  Eooitwabi  «. 
Cboxowsi  Saeit     .        .  B.  Zi.  B.,  Sup.  VoL,  1 

a.   Canttmetio*  of— 

"  Jfoy."— Tha  word  "may"  in  Act  Till  of  1869, 
■.  872,  does  not  imply  "hy  lome  pouibiJity,"  bnt 
meani  "may  ntrt  improbably."  Bah  Chithvbs 
Chowdebx  v.  Kabebb  Hohub     .      81 W.  B..  67 

■.686. 

See  Spbdiai  os  Sbcoss  Afpul— Pboob- 
DUBK  or  Sficlu.  Affiai. 

CL  1*  B.,  17  CaJo.,  301 
Xi.  B.,  16 1.  A.,  333 
1. 1..  B.,  16  All.,  1S8 


lizcdbyGoOt^Ic 


DIOEST  OV  CASHS. 


(  isaa  ) 


CIVIL  PBOCHDUBE  CODH,  ACT  XIV 
OF  1883  (ACT  X  OT  Wny-eontinwd. 

B.  686  (Aot  XXUI  Of  1861,  a.  87). 

Stt  Affbal— OKDBBa. 

[I.  L.  K.,  S  AU..  18 

1. 1..  B.,  7  Bom.,  ass 

L  Xh  B.,  10  Caic,  693 

l.I..'B.,Sa  Calo.,  784 

I.  L.  B.,  19  Mad.,  881 


a.  fi87  (1868,  m.  878,  874,  Aot 

[nofi6ei,a.a6). 

Bee  SnouL  ob  Siooiis  Aipbu— Pbooi- 
spfti  IN  Spboul  Axttu.  1  2Cad.,  S60 

g.  L.  B.,  4  3E&<L.  4U 
,  100:  Bd.,  1874,  76 
I.  Ih  B^  8  All,  147 
1. 1..  B,  16AU.,  128 


new  ground  of  tppcal  uiting  oTit  of  tba  proc«sdiiigi> 
thoQgli  it  ma;  have  bam  omitted  in  the  peUtion  of 
■pecul  dppaii.  JosrKiiHXir  Mooiiuia  v.  Bu- 
UBHBK  Hdokimii  6  W.  B.,  147 


-  mud  ■.  Bel— Appeal  frot 


appetlaft  ieorae—Itt»e  ojfaet  r^erred  to  Appel- 
tola  Comri—OlifeetitM—Finalilf  qf  ittufuu.— A 
IHitiici  Court  on  appeal  haTing  rsr^ca  th«  ascres 
of  a  Diitriet  Hnnrifi  Court  kod  diimiated  th«  niit 
upon  »  pfdlmJMry  pdnt  of  Uw,  the  Higb  Court,  on 
appeal  from  tbe  Dtitrict  Court's  decresi  reToned  it 
and  directed  the  District  Conrt  to  eabmit  it»  fln&s 
to  tbe  High  Court  apou  an  iime  of  fact  which  had 
bean  fiamed  and  tried  b;  the  Diitrict  Handf,  bnt 
had  not  beea  dwided  b;  tbe  IMitrict  Conrt  Upon 
tbe  return  of  the  finding  apon  thii  iime  to  the  High 
Conrt,  a  memarandam  of  objection!  to  tbe  finding 
waa  preieoted  ander  ■■  687  of  the  Code  of  Civil  Pto- 
oedare.  Meld  that,  aa  the  wordi  "aa  far  a«  ma^ 
be"  in  a.  B6T  (b;  which  the  proviMona  of  Ch.  XLI 
are  made  applicable  to  appeals  from  appellate 
decreei)  mnit  be  taken  to  mean  "  aj  tar  aa  ia  conai*- 
t«nt  with  the  principles  on  which  appeala  from  appel- 
late decreei  are  admitted  and  detmiuned,"  do  objee- 
tiona  conid  be  t»kea  to  Ote  flntfing  of  the  Dlatrict 
CoqH  ander  «.  667  of  the  Code  of  Ciril  Prooe- 
dore.    Hum  «•  Fokfaie  Bbaiiv 

[I.  L.  B„  7  Had.,  63 


See  LansBaPATKVT,  Hish  Coitbt,  ol.  16. 

[L  Ij.  B.,  8  Mad.,  447 

I.  L.  B.,  18  Mad^  488 

L  I..  B.,  80  Mad.,  168, 407 


Cnm.  FBOOEIIUBB  CODB.  ACT  217 
or  1888  (ACT  X  Of  1877)-i>oafHW«f. 

Set     LTTTIB8,    Patsht,     Hiqh     Comr, 
K.-W.  P.,  01. 10   I.  Ii.  B.  U  AIL,  876 

fI..B.14AU.,8Bl 
lb  K.  16  AIL,  360 
I.  Z..  B,  18  AIL,  448 

Stt  Bnuin — Cabm    ov  Axrxa  aftkb 

Bbkabs         .   I.  Ii.  B.,  6  Oale,,  144 

[I.  L.  B.,  7  AIL,  186 

I.  L.  R.,  14  Bom.,  3SS 

LX..B.,19  AU.,610 

I.  Il  B..  17  C&lo..  188 

L  L.  B,  19  Mad.,  488 

L  !>.  B.,  18  AIL,  18 

See  Caub  fitdir   Spicua  ob   Ssooro 
Appul— Obdem  bvbiht  oa  kot  to 

AfPBAX. 


-  n.600-68L 

'ee    RiMAin) — Caiib    o>  APPEAL  APm 

Baiujm    .        ■  L  L  B,  7  AIL,  136 

n.  Ii.  B.,  14  Bom.,  838 

LL.  B.,18AU.,610 

L  Ih  B.,  15  AIL,  118 

L  L.  B.,  18  Mad.,  481 

1. 1..  B.,  18  AIL,  18 

I.  L.  B,  88  AIL.  866 

-  Bfl.  688,  688  0869,  BB.  867,  870). 
ee  PAtrpBB  Sum— Appeal*. 

[L  Ih  B,  8  Mad..  604 

1 H.  W„  167 :  Ed.  1878,  848 

17W.B.,88 


M.  686-606 (Aot TX  ori8r4,a.4^ 

See    Cabh    cmiB    Appeal     to    FmiTT 

COVECIL. 

Ba.  686-800. 

See  Cases  dhdeb  I^miuttoii  Aor,  1877, 
ABt.  177. 

a.  608. 

Set  Lbttbu  PAnirr,  Bias  Codki,  cl.  IS. 
[I.  Ii.  &,  81  CalcL,  478 

See  FsiTT  CoDHCiL,  PBAonoE  op— Stat  op 

pBOCEESuras  nr  Ivdia  ztmaia  Appeal. 

fl.  I..  B.,  14000.,  890 

Ii.  B.,  4  I.  A.,  1 

L  I,.  B,  88  cue..  1 

!„  B.,  81 L  A..  170 

L  L.  B.,  S7  Calo.,  1 

4  O.  W.  zr.,  84 
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DIQEST  OT  CASES. 


(    133S    ) 


B.  610. 

Se»  Exiounoir  ov  DiOBn—OssiM  um 

DBOBBU  or  PBITT  COIDrOIIi. 

[L  I^  B.,  6  CaIo.,  SSO 

I.  !«.  B.,  8  CbIo:,  482 

L  L.  K^  8  AIL,  650 

I.XftB.,a0  0alc.,106 

I  Ii.  IL,  99  Cklo.,  960 

I.  L.  B.,  28  Calo.,  988 

9  a  W.  IT.,  86 

8m  SVSltY— EnoBOSMBKT  ov  Sboubitt. 

[I.  Xb  B.,  9  AU.,  604 

L  I- K.,  IS  Oalc  409 


I.  eiT,  618,  and  618-690. 


See  Cabbs  ttusBB  Bvau  Ciun  Covst, 
Pbisisbmot  Towxa — PitAtjnat  Ain> 
PsocsDDBs— BBnunoB     to       Hias 


i%«  CoBTfl— Spioul    Cina— BmsBiFU 
TO  Eiea  ComT. 

[I.  I..  B.,  15  Calo.,  507 

B.699(AotZZ:inofl8ei,a.86). 

See  CUBB   umBB  SunaarMsoKrct  or 

BioB  Corxi — Cim  Psoqesubb  Codb, 
B.6S2. 

B.698(18S9,B.S76). 

Sm  Cabbs  miDBB  BBmw. 

S«>  Shau  Caitsb    Cousi,    Honmni.— 

Fbaotiob    and     PsociDrsB — N  b  w 

Tbialb  .        .    L  L  B.,  6  Calo^  936 

[L  L  B,  10  Calo.,  987 

1. 1..  B^  8  C&lo.,  987 

I.I..B^6C»Ia.,6»e 

r  L.  B^  18  Ibd^  178 

u.  694  and  696C. 

S*e  BBVtBW— BsTiBw  BT  )<ne>  oxobb 
THAv  JiTDSi  IK  OBianiAX  Cabb. 


1.  eae  <1868,  b.  878). 

rLIi.B.,la.i>aiii 

I.  lb  B..  18  Bom. 

I.  Ih  B,  16  CaL, : 

L  I-  B.,  18  AIL, 

L  I..  B..  99  CalcL,  8,  784, 1 

1  O.  W.  K,  1 

Z  I-  B..  91  Bom.,  I 

L  L  B.,  94  Otic  I 

4  0.W.ir., 


CIVIL  PEOCEDtIBB  CODB,  ACT   XIT" 
or  1683  (ACT  X  OF  WTli-eoniiiHud. 

See  Sfbous  or  Sbcobii  Attkai— Obsbbi 

flUBJBOT  OB   FOX  TO   APPBAI.. 

[L  L  B.,  11  Cslo.,  996 
X  L.  B.,  M  Calo.,  788 
XI^B.,18Bom.,4»e 
L  !•.  B^  19  Hod.,  195 
L  Ik  B.,  U  All.,  888 
I.  K  B.,  94  CaOo.,  818, 818  note,  878 

■.689. 

See     LBTTKBfl      PatbKT,     HlftH      ColTBT, 

N.-W.  P.,  OL.  10 .  I.  Ik  B,  U  All.,  875 
[L 1-  B.,  14  AIL,  996 
I.  li.  B.,  IB  Aa,  800 

■.  640  0868,  ■.  91). 

Sea  COMXIBSION— Cim.  Casm. 

[L  L.  B,  14  Bom.,  684 
See  FABSA-xABBn  Wombv. 

£W.B.,  989 
W.E,a75 
8  C.  W.  IT..  750, 761,  758 
L  Xu  B.,  96  Cale.,  650, 651  note 


See  Akbbbt-^Civil  AssHI. 

[L  Ii.  B.,  5  Calo.,  106 

1. 1..  B.,  4  Had.,  S17 

I.  Il  B.,  4  AU.,  97 

6  C.  L.  E..  170 

L  Ii.  B.,  18  Had.,  150 

See 


■.648  (Aot  XXin  (tfl8ai.BS.16 

and  18). 

5m  Cuhhiai.   Pbocbdttbb  Codb,  1883, 

B.  476         .       I.  Ih  B.,  1  Calo.,  450 

[7  Bom.,  Cr.,  90 

I.  Ik  B.,  16  Calo.,  780 

Bee  Dmsioir  Bbhch  o*  Hioh  Cocbi. 

[L  I..  B.,  98  Gala.,  58S 

<5w  SabotioiCto  Pbobboutioh— Natttbb, 

FOKK,  AFD  Sdfbiohvot  or  Basotidit. 

[I.XuB„7AlL,871 

-  Aat  XXUI 0/1861,  t*.  16 


iwsr  of  Civii  Court  to  ee»d  eate  A> 
for  trial  of  ptrfmry  and  forgers. — 
Under  «.  16  wid  19,  Art  XXIII  of  1861,  Civil  Conrti 
Imd  powei  to  refer  to  tUgbtntci,  ui  to  nuke  com- 
miimanti  to  the  Seuioju,  io  miei  of  perjary  or  for- 
gery, cnily  when  they  hid  oome  to  lome  eoDclnubu  in 
rapect  of  the  ^aitl  of  the  pArty  oonooned,  or  the 
tmth  or  otbennie  of  the  dncmnent  or  evidence.      Ix 

1KB  KAIIBH  0»  THB  IBTITIOS  Or  BUBOKATK  BOY 

[7  W.  B.,  489 

9. FrandtdflU     eMcmfion     of 

dteree— Tonal  Code,  e.  SIO— Civil  Frocedure  Code. 
1877,  *.  ass.— The  tKt  that  the  proTitiQin  of  «.  268 
of  the  Code  of  Civil  Procedure  have  not  tieen  complied 
witii  doM  not  render  a " '  '"  "  *'    ''    '" 


iizoabyGoo(^Ie 


DIGEST  OF  CASES. 


(    ISM    } 


nodal  i>  ^^i  to^  investigation  of  the  offence  of 
{nadolent  execution  of  a  decree,  illegal.  The  Cii-il 
Conit  leu^ng  np  the  accnaed  U  nut  debarred  from 
admitting  endcnce  that  the  decree  haa  been  latiified 
out  of  Cooit.    QuBBn  V.  HcmTBAUAK  CERtn 

[L  Z..  B.,  4  Had.,  SS5 

M.  MBA  and  6483. 


Be»  BBnsnroK  to  Hish  Cocbt^Citil 

Cubs  L  I..  B.,  U  AIL,  304 

[I.  Ii.  B.,  IS  Mad..  844 

1. 1..  B.,  ai  Ceits.,  B49 

1. 1..  B.,  S4  Bom,  SIO 

8te  Sfboui.  OB   SiooiTO  Appsax — SiuLii 
Caxtbi  Coubt  SriiB—QBirBKUi  Cahih. 
[L  L.  B.,  91  Caleb.  948 

B.e47(AotXXZIIofl86I,a.S^ 

8tB    BxBOimoR    or    Diczbb— Appuoi- 
Tion   kUl  EXMOvnos  axd  Powib  oi 

[£  lb  B.,  18  Calo.,  463,  516,  686 

I.I1.B,  IBUad.,940 

X  Ii.  B.,  18  AIL,  179,  809 

L  L.  B.,  IT  Mad.,  67 

1. 1..  B,  18  Bom.,  499 

rikB,  17  AIL,  106  :!>.&,  29  I.  A.,  44 

1. 1<.  B^  SO  Bom.,  641 

L  I..  B.  18  Mad.,  181 

St*  SuomroK   ox    Dbob»— Stay    op 

SxBOtrnos      .      X  !•.  B.,  1  AIL,  178 

[X  !>■  B,  e  AIL,  86 

S»»     EZBCUIiaH     OP     DiOBRB— T&UBPIB 

DP  Dbcbbb  FOB  ExKcunoH. 

jr.  L.  B,  1  AIL,  180 
X  X.  B,  6  Bom.,  080 
X  L  B.,  18  Bom.,  61 
iSaa  Trusfbb  or  CiTa  CAn—Qsnaajj, 
Cabu  .  .  X  Zl  B.,  8  Mad.,  548 
[X  X.  B.,  8  AIL,  180 

m.  648  (I860,  s.  986). 

fin  Cogrs    .         ,    Boarka,  O.  0. 164 
See  EiBomoii  op  Dkcbki— Applicatioii 

POB  EXECtmoN  AVD  POWBE  OP  COCBT. 

ri.  L.  B..  6  Gala.,  618 

X  X.  B.,  17  Bom.,  162 

Sei  BiOB  Coinw,  JuBisDicnoN  op— Cai- 

crwA— CiTiL      X  Xk  Bq  6  Oalft,  901 

jSw  linoiiTBjiT  AOT,  B.  86. 

[X  X.  B.,  8  Bom.,  6U 
See  llvxea,  JnusDioiioit  op. 

[X  X.  B.,  10  Mad..  446 

See   Sali    nt    Bxsoirnoif    op    Dbcbbb— 

Ivvaa  SaiiEB— Wahtop  JuBiSDicnoF. 

[XX.B.,17  Calc.,e8e 


CrVIX  FBOOESURE  CODB,  ACT  XIV 

OF  1889  (ACT  Z  OF  VffVl)~coaelmded. 

____ 8.  eCL 

j5m  AppbaIi— Oxdebb. 

[X  X.  B.,  B  AIL.  818 

Bee  EflOATB  pbok  Cubtost. 

rLX.B.;4A]L,97 
t  X.  B^  6  AIL,  818 


5aa   Shaij.   CAtrei   Coitbt,   PxBiniBNCT 

TOWM— PRACflCB       Am      Fboobdukb 

— Lbatb  to  bDb. 

[L  X.  B^  18  Mad.,  936 

Sah.  IV,  Torm  118. 

Set   PiAQTT — Fobm   Aim    CoHTiRTa   or 
FiiAiKT— Nakb  op  Surra  obkeraut. 

[I.  X.B^  7  Gals..  498 

Forma  182  and  188. 


Forms  100  and  198. 

See     IVTIBIST— OXISBION     TO     BTIPUUTB 
POB,  OB  SnPUUTBn  TlXB  KAR  BXPtBRD, 

[X  X.  B,  94  Calo;,  766 

iaw.2r..660 


-  Form  166. 

jSMFKADtlOB— CXTILCABES—CoiflfnilOII. 

[L  X.  B,  93  Calo.,  404 


fc97. 

See  Cim  Fboozrubb  Com,  ISSS,  b.  £STA. 
[X  X.  B.,  IB  Bom.,  410 
See  Cms.  PaooBsiTBB  Cobb,  iSSS,  a.  368. 
[X  X.  B,  16  Bom..  888 
X  X.  B.,  10  Bom..  904 
X  X.  B.  31  Bom^  199 
—  ■.SO. 

B»e  JUBIBDIOTIOK  0»  CmL  COUBT— BlT' 

BffiTB  Coubts—Obdbbs    op    Bbtbhitb 
CoDBiB  .  XX.  B.,  16  AIL,  487 

tI.X.B,SKIAlL,8TO 
See  BCLBB  HADB  mTDBB  AoTB. 

rXX.B..16BoiD.,»9 
XX.B..19AU..6e4 


lizcdbyGoOt^Ic 


DIGEST:  OF  CABES. 


B.4e. 

8a»  BzBotmOH  oi  Dbobbb — Embot  os 
CHUiaB  o*  Law  piniDfa'  Sxbodiiov. 
CL  Ih  XL,  16  Calo,  828 

«.  48. 

Bt»   Afpi&i— OBjBcnoKS    bt    Bbbfoh- 
SBifT     .         .  L  I..  B.,  18  Mad.,  482 

B.48. 

Sm  BUCAITD— POWBB  Qt  BBHAJfl). 

[L  L.  B.,  Id  Had..  207 

—  n.  68,  ee. 

£^a  AUTiMBBT  or  Stm— Afpbua. 

[I.  Ih  a.  U  All..  408 

B.BB. 

8te  jBBMDiono!!  ot  Cirn.  Coitbt— Bav- 

■itiTB  CocBiii— Obdbbh    or    BiTflinrB 

CoDBiB     .       .  L  L.  B.,  18  AIL,  487 

[L  L.  K,  80  All.,  878 


8m  Afpbai^— Obobbb. 

[I.  Ih  B.,  IS  Mod.,  479 
Bat  VmiKajs  JiiDeB,  JiTBisvionoir  or. 

[L  L.  B,,  17  Had.,  877 

8.87. 

8ta  LoiiTi.tnnr  Aor,  1877,  ist.  177. 

[I.  I-  B.,  16  AU.,  14 

B.68. 

Sm  Bbtibw— Bbtibw  bt  Jvssb  otrib 
THAS  Jiroai  IK  Obishw;  Cabi. 

[L  L.  B.,  16  Bonu,  608 

B.eo. 


8m  3fboia£  ob  Sbooxi  Apfbal — Small 

Cadsb  Coitkt  Sitira  — Qbrsbal  Cahbb. 

(1.  L.  B.,  81  Calo.,  948 


St  DimiOT  Jddoi  JiTBiHDicrioii  or. 

[L  X*  B.,  17  Had..  877 


CIVIL   FHOOJflOLJBB    CODS    AJUEXTD- 
UKHT  ACT  (VI  or  1882). 

B.a 

5m  CauBT  Fbbi  Act,  b.  6. 

[L  L.  a.  16  AU.,  U7 
■ S.4. 

Bit  EXBOITTIQH  OS  DBOBEB — AFW.I0AT1OF 
BOB  EXBOtmOIT  ABS  POWBB  O?  COUBT, 

[L  li.  B.,  U  AU..  84 

I.  Zi.  B.,  18  Bom.,  429 

I.  L.B.,  ISMsd.,  131 

X.  Ih  B.,  17  AIL,  106 

L  Xi.  B^  20  Bom.,  188 

Bee    ExBOcmoH   ov   Dbobbb— I'sahbibb 

Of    Dbobbbb     vob    EzBounos    Am 

Powbb  o>  Cottbi,  bto. 

|XZ^B.,18Bom.,61 
See  LnfiTATioir  Act,  Asf.  179 — Srxp  in 
AH)  or  Exxnmoi'. 

[L  Ih  B»  16  AIL,  76 
See     Baa     JcsiOATA—JinKiMKVTB    oir 
Pbbldobast  Ponrs. 

[L  I^  B..  IS  AIL,  48,  84 
I.  lb  B.,  18  Had.,  181 

a.  6. 

8tt  ExaounoK  ov  Dbokib — Afplioation 

KB  ExBovnOH  and  Powbb  ov  Coubt. 

[Z.  L.  B.,  17  AU.,  106 

Zi.  B.,  211.  A^  44 

CIVIL   PBOCBDUBB    CODB   A3EXND- 
HXUTT  ADF  (V  OT  1804). 

Sa«  SzBOimoii  or  Dbobbb — Emor  o> 

CsAitai  or  Law  pbmdius  Ezbodtiok. 

[L  L.  B.,  ai  Cole,  840 

1. 1..  B.,  22  Oalo.,  767 

X  L.  B.,  18  Had..  477 

See  Cabbb  ttmdsb  Sa£b  fob  Abbbabs  op 

Bbkt— SBnnra  abisb  Salb—Qbhbbal 

Caiib. 

See  Cabbb  tdtdbb  Salb  nr  ExBounoM  or 

DBOBBa_-SBTTDra   ABIDB   Saxb — Obkb- 
BAL  CABIS. 

Bee  Cabbb  mroBB  Salb  ts  Bzbodtiox  ov 
Dbcbbb— SBirmra  Ain>B  Sajji— Ibbb- 
subAHim. 

[L  L.  B..  as  Calo.,  882,  858 

L  I,.  B„  2llbd.,  416 

I.  L.  B.,  26  Calc,  70S 

1 C.  W.  TS..  186,  279 

2  C.  W.  TS.,  868 

L  L.  B^  28  Bom.,  181,  460 

CLAIM. 

Aljandomaaat  of  part  of— 

Bee  Cabbb  itvdbb  Bbcinquhbhbbi  OV,  ob 
Ohbbiob  to  bbb  POB,-Poixioa(«p  Claih, 

Ai^aatmaiit  of—  * 

See  Dbbtob  abd  CBsnnoB. 

[8  a  L.  B^  P.  C  99 


lizcdbyGoOt^Ic 


( 


) 


DIOBST  09  CASES. 


OItAXM.-~cimelvded. 

Proof  oT— 

Sea  CoHPAFi— Wnrowo  J^—Cown  ahb 

CumaoHAsUTa. 
See  iRBOLTSOT  Act,  >.  40. 

[8  a  I..  XL,  80,  UB 
U  B.  I..  R.  Ap..  9 
IS  a  lb  B.,  166 
See  iHaoiTnra  Aot,  ■.  43. 

[0  B.  I,.  B^  Ap^  144 
■  andsr  pradlns  Award. 

See  ATTA0H3(BHT— StTBJIOTa  OT  AttAOB' 
HXHT— BZPBOTAirOT  .     7  &  Ii.  B.,  186 

oiiAHC  to  attaohxd  pbofbbty. 

See  Qbhoal  Tsvaxot  Act.  b.  170. 

W.M., 

.,  7Sa,  734 

5m    Cito   PsoossintB   CoDB,    s.  DM— 

PlBTIn  TO  SiTITB         .    7  W.  B.,  861 

ns  Koortf  ■  L  A.,  68 

I.  Ih  B.,  6  Had.,  881 

L  I-  B.,  7  AIL,  7B9 

LI>.B,  8  AlL,ea6 

X  II  B.,  8  AIL,  606 

I.  Ik  B.,  U  AH..  74 

LIi.B.,ieCala.,l 

I.  K  B.,  16  Bom.,  880 

t  Ii.  B.,  8  CalOL.  62 

See  dm.  Pbooxsvbs  Codb,  a.  S44— (Jma- 

TIOX  DI  BXBDCTTIOR  01  DlCBBB. 

[L  L.  B.,  16  Galo.,  608 

L  L.  Bi,  la  Had.,  28 

L  Z..  B.,  17  Oftlo.,  711 

L  I-  B.  la  Al£,  818 

I.L.B.,10A1L,48O 

L  H  B.,  17  Had.,  see 

Z.  Ih  B,  18  Bom.,  9S8 

I.  L.  B.,  as  Bom.,  fl87 

L  Ii.  B.,  as  Hftd.,  186 

Set  CiBBB  UKCWB  iHBOLTraOT-  CUIMB  01 
ATTAOKISS  CXIDITOBB  UTS  OTVUILUI 
ABBIOHKI. 

Sat  Ca«u  umxB  LudMHOir  Aoi,  1877. 

iXT.  11. 

Am  Cabm  ntDBS  Oinra  o>  Pboof— Cuim 

TO  Attachis  pBonsTT. 
jKa  CiiBB  UHDHB  BisHi  ov  Suit— Cum 
10  Attaoeis  FaonsTY. 

X —  limitation   Aot,   1877,  n.  7 

(1868,  I.  II)— Ci'rtI  /VcM«fwa  Cofb,  1^77-1883, 
U.  ine,  080,  281,  983  (1959,  ,.  a*7>.— The  provl. 
Ana  of  *.  11  of  the  Limitation  Act,  XIT  of  18G9 
(relatiDg  to  minority,  LimitMIoD  Act.  1S71  ud  1877. 
I,  7),  »pply  to  proceeding*  nnder  tbii  Kction.  Huso 
SoonsDsn    C^owshsais  c.  Aimira   Natr   Bot 

Chowdbbt 8W,  E.,1 

8. Act  Vm  of  1853,  &  346- 

OpeAtio»  oj  iietiim.—Ttw  pM*inoui  of  thia  wctian 


Tfi»  >•  Bav  SooniFB  SuBXAx 


CLAm:    TO    A^n^AOHSD    PBOFnBT7 

a 8.  awof  Aot  Tin 

of  18G0  ii  !n  effect  the  nme  u  i.  283  of  Act  X  of 
1877.  BAauB  ExiBSKA  Bau  «.  LakbhxawaSbaei. 
BHOon  .    L  Zi.  B.,  4  Had„  SOa 

^    Subjaot  of  olaim — Metttg  faid 

to  r^eaie  aUaeimtHt  i»  eseeMtioit  of  JecMe. — 
Honey  p^d  to  releue  kd  attAchinent  in  aucaUon  of 
a  decree  cannot  bs  msde  the  inbjMi  of  a  clunt  nndBT 
Act  Tin  of  18£9,  1.  S46.  Mohakbd  Bbo  d.  Jito. 
SBBVADTE  Daii.    Cum  Of  Onao^Ain) 

[1  lad.  Jbr.,  Zr.  a,  948 

6.   — ■ ■■  — Jfoiut'dfU — Civil 

Froeei*T«  Cade,  I8B9,  t.  348.— AtA  VIH  of  1869. 
1.  246,  onlj  applied  to  tmmoreabls  property,  or  to 
tpedflc  moreAble  property,  not  tb  a  de^t  dn&  Bax- 
Btrm  KooiK  c  EAXEBBua  FizBaAD 

[aaw.  B.,8a 

6.  - — — —  NatuTO  of  cHutaa— Claim 
widar  iilla  derived  from  jadg»t»UM>lor.—Thig«  U 
Dotbing  In  ■.  216.  Act  Till  of  1869,  which  rertricU 
claiml  nnd«T  it  to  tiUei  deriTed  from  the  jadgment. 
debtor,  or  ont  of  the  eetate.  It  compriie*  all  clutn* 
or  objectiont  to  the  mle  of  land*  in  exeontian  of 
decrees  Hobibb  Chvksis  Bot  e.  Bxoto  iM>OS- 
sira  HozooxDAB  .    6  W.  B.,  164 

7. Claim  by  intemnor  to  moT»- 

abla  property. — A  COnrt  ii  bound  to  ioTeitigate  a 
cUim  made  by  an  interveoor  nnder  i.  246,  Act  Till 
of  18G9,  to  a  ihara  of  moTeabls  property  attached  ia 
execution  of  a  decrM.  DaAMurK  BlBVAB  «.  Iibvb 
Qdib.    Bx-pabtb  Him  CEiTiniBB  Gm 

(14W.B..6a 

Iiira  Camon  Gaikkmlt  e.  MoRim  HoHnx 
DosB 17W.B.,74 

8. Sooond  tri^  of  olftlm  TudeT 

Mms  ftttttObment— Tifb  of  objeetar  at  agaimt 
debtor  •■  foeteetion. — A  Jndge  hat  no  Jnriidietiiiti 
totry  thenmeobjector'i  claimnaderi.246,Aet  Till 
of  IMS,  a  second  time  a*  ft^nil  the  nme  attach- 
ment, or  to  re-open  a  queition  finally  dedded  on  the 
former  oeoanon.  The  title  of  the  objector,  aa 
compared  with  that  of  the  debtor  in  pineeUiM,  I«  not 
a  point  for  adjadication  nnder  a  S46.  Ehklax 
CBinrDn  Ghobb  «.  BsnoaoBTrmr  Cmnai  Hookbb- 
jEi  14W.B^144 

0, DlsmiBBal  of  oUlm  witbont 

Bdjudioatloii  on  the  merlta.— Bnt  where  a  claim 
li  (UnniMed  or  etmok  oil  witliont  any  adjudication  in 
either  ai  the  modei  provided  by  the  leetion,  a  fresh 
claim  may  be  entertainod,  fubJGcttoi.247.  Hobasbb 
Mdbdca  V.  lIcs>Hoa  McxDDL        .    16W.  B„B8 

lO. Property  «ol»d  under  d»- 

orea  agfttnst  person  In  repraaentfttlTa  oh&- 
rooter. — Where  pn>perty  b  (^led  »■  belonging  to 
A,  ai  leprcaentative  of  B,  deceaied,  and  A  elunu 
the  property  ai  Ui  own  and  deniee  that  it  tier 
belonged  to  B  or  b't  eitate,  A'%  clMm  is  properly 
dealtwithnnderi.  B46of  ActTIIIof  18G9.  ubibaj 
ICaeatab  Cbdxs  t.  Fkabbb  Dosseb 

(6W.B..1CU..61 
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IL- 


(    Utf    )  DiaBBT  07  CA8BS. 

OLAU    TO   ATTACHUD    FBOFSRTT      CLAW     TO    ATTAOHZD   FBOFXinrZ' 

-  ClAim  to  ft  portion  of  pro 
peit7  ottMihaA—Alieiieei  0/  judgmtntiiMor— 
Civil  Proctdmrt  Cod*.  18S9,  ti.  a»9,  3S0.— Ob  the 
applicvtiai  of  %  decree-holder  of  a  moatj'Afcree  for 
the  Mkle  of  immovekble  property  belonging  to  tbe 
jndgioeDt-debbiT,  certain  partiei  objected  &Mt  they 
bad  pnrchMed  the  right*  of  the  judgment-debtor 
tkereiD.  Snbieqnently  aome  of  the  objectCBi  vrbo 
ol«imed  t,  14«nna  ilisre  in  the  pcopert;  compio- 
miied  with  the  decree-JKilder,  who  then  applied  thmt 
the  renuining  S-uioa  in  poaaenion  of  certain  iped- 
fled  pkrtiei  ahonld  be  lotd.  The  loirer  Court  ordered 
Uiat  the  Mkle  of  thcM  2  &nuu  ihoald  not  proceed  if 
the  objecton  who  elilmett  them  paid  to  the  decree- 
holder  a  mm  eqnal,  latcably.to  that  levied  from  the 
14  annaa.  Seld  on  appeal  bj  the  decree-holder 
Rgainit  the  original  jndgment^ebtor  that  the  provi- 
■ioni  of  ■.  246.  and  not  thOM  of  u.  229  and  SSO,  of 
Act  Vni  of  1869  applied  to  the  applicatttm,  which 
reallv  wnght  to  enf oice  a  particniar  remedy  asunit 
a  third  iwrty  named,  and  not  agidoit  the  o^nal 
defendant.  QoTnro  PnsEU)  t.  Bak  Puseuh 
8  W,  B.,  878 


ISL- 


-  Intervenor  olalmlng  pro- 
perty attaehed  ondar  decree  for  rent — Attach- 
■MSf  of  eropt—Bt»a.  Aet  VI  of  1869,  t.  J6.— In 
a  init  by  a  landlord  againit  hia  ruyat  toi  rent,  in 
which  he  attached  certain  giowins  crop*  under  (.  16. 
Bengal  Aet  TI  of  18S2  (the  attachment  hdng  before 

(ndgment),  the  clum  of  an  intervenor  ought,  aetord- 
ng  to  t.  86,  Act  Tin  of  ISBS,  to  be  inveatjgated  in 
the  mxae  manner  m  a  claim  to  property  attw:hed  In 
eiaeatioa  of  a  decree.  The  coarM  to  be  adopted  in 
rach  aeaM  ii  that  pcnnted  oat  in  >.  246,  Act  THI  of 
lS6d.  EisnoK  Chukdib  UooxixnE  r.  Mookia 
Baic  8noAB    .  10  W.  B.,  SI 

18. Right  of  porohaser  ttovx 

debtor.— Qam-R — Whether  a  per»on  hddiag  by 
porehaie  frna  the  jndgment-debtor  ti  in  a  poeiQon  to 
■ncceed  nnder  Act  Till  of  1859,  a.  246.  Wun> 
EosBBDi  «.  AKKm  KuA  .         .     17  v.  B.,  480 

14 Kortgagee  in  pMKulon  of 

mortgaged  premUei  atteohed  In  exeoation 
of  decree. — A  mortgagee,  ta  poneMioo  of  mortgaged 
premite»  that  hare  been  attached  by  piohibitcry 
Older  under  a  286  of  the  Code  of  Civil  Procedore,  In 
esecntion  of  a  deo«e  obtained  againtt  hii  mortgagor, 
li  entitled  to  tome  in  nnder  t.  246  of  the  Civil  Pro- 
cednre  Code  and  have  the  attachment  luied.  EuKI- 
BAT  Sabbb  Holeax  v.  TrrKiLD&B  HABOaLTi 

[10  Bom.,  100 


18.- 


1,  Bight  t 


-When 


Mm  of  title— Salt  i%  ettcmilon  of  dtcrea. 
land  ia  attached  for  aale  in  eiecntioo  of  a  decree,  the 
p^t  rf  poneMoo  ii  the  one  which  determine*  iti 
uaUlity  to  Mle  or  not  under  a  340.  Bat  in  a  fait 
brought  to  Mt  adde  a  nle  made  nnder  that  lection,  it 
!■  not  the  mere  pcaiewioD,  bnt  the  acinal  right 
end  title,  whid  ^termioe*  whether  the  Mie  ought 
or  might  noi  to  ttand.  Wooiu  Cbw  Csowdhsy 
V.  KiTBBUBB  Chusb  Chowdxbt 

CW.  K,  1864, 168 


1& —  AtUahment  of  right,  title, 

andlnterest— PoMMtioM- .SioMtoAneajrrvjwnij 
rtltattd. — Cot^n  property  had  beoi  attoched  tn 
eiecat!<»i  of  a  dai^  under  the  2a&th  Motion  of 
ActTIIIotlSEg,wluebwai  ipedBedintheichednle 
annexed  to  the  order  of  attachment  aa  "  the  right, 
title,  and  Intereat  of  S,  H,  deeeaied,  in  the  hand*  of 
a  D  aoA.  F"  A  hii  widow*."  Jf  2>  cUmed  the 
property  nnder  the  24SUi  Mdion  of  Aet  Till  of 
18G9,  and  jsoved  that  the  property  wai  in  hi* 
poeaeetioa,  and  not  in  the  poewwioa  of  B  Dor  WD. 
Beld  that  the  property  mutt  be  releaaed  from  the 
attachment.  BoniOBABniTT  Dasbi  c.  BlBWncoXB 
DiBBBi    ...       a  Ind.' Jar.,  17.  B.,  889 

17. Attaohment    of   ftaotdonal 

•bare  of  property— £i^A<  to  have  proptrty  re- 
leaitd — Claim  to  iJiare  of  property. — In  execution 
of  a  decree  agamit  A,  "the  moiety  or  half  ihara  of 
^•f  in  certain  Undewa*  attaehed.  Jf  flleda  petitioa 
under  *.  246  of  Act  Till  of  IBBO,  in  which  he 
admitted  that  A  had  a  one-dgbth  >bare  in  tbe  land*, 
bat  alleged  that  A  bad  only  a  one-ughth  >hare,  and 
fbaX  a  two-eigbtha  ihare  belong*  to  himaelf,  U.  Held 


margm  ii 


the  CoDrt  nnder  that  lection  ww  bound  to  inveetigate 
and  adjudicate  upon.  In  execution  of  a  decree 
againit  A,  the  "  right,  title,  and  intereit  of  A"  in 
certain  land*  were  attaehed.  it  filed  a  petition  nnder 
1.  848  of  Act  Till  of  ISro,  in  which  he  admitted 
that  ^  bad  a  tne-twaitirth  ehare,  bnt  alleged  that  A  , 
waecntitladtonomorethanaone-twentieth  Aarejand 
th«the,jr,hai»two-tweDtieth**hare.  JffaUthat,**- 
anming  theattaehment  of  ^'aeic^tth  title  and  intereat 
to  be  an  iiregnhr  attaehmait  nnder  *.  SIS,  Jf,  wboM 
land*  were  uelnded  within  each  attadnnent,  wa* 
entitled  to  ccme  In  and  claim  hi*  own  two^wcntietlw 
ihare,  and  the  Court  wai  hound  to  inveetigate  hi* 
claim  nnder  a  246  of  Act  Till  of  18G9.  Held 
•Im>  in  both  cue*,  that  Jf  wai  entitled  to  have  the 
ittacbment  removed  ■>  far  aahii  ihare  waeccoicemed, 
'  J.)  that  in  the  flr*t  ease  Jf 

attachment  removed  *o  far 
1  exceai  of  A^t  actnal  ihare  1 

.  ue  hi  wa*  entitied  to  iMve 

whole  attachment  lUtcbarged.    CowiX  Buzir- 
XAB  BoT  •.  EuAiaiiii  Dm 

[4  B.  Ih  B.,  !■.  B,  175 
S.  C.  BuooOKAX  Box  e,  KAmrvBiint  Dibi 

[18  W.  B.,l'.B.,e8 

18. FoBsewion  In  troat  fbr  Jndg- 

mentdebtor— QaeifioH/or  deeition  on  claim.— 
The  only  qneatioa  proper  to  be  decided  nnder  1. 846, 
Act  Till  of  18&9.  i*. whether  tbe  property  attached 
ii  in  tbe  poeaeinon  of  the  iudgment-idebtor  or  nme 
in  truit  for  him,  or  whether  it  la  in  tbe  pMaea- 
third  party  not  in  truit  for  the  judgment- 
debtor.  Dhbbaj  Habtab  Chird  Bahasoob  e. 
HUBOBO  IfABAin  Saboo  16  ST.  &,  110 

19. ■ —  Poeaaeilon,  Queation  of— 

Qnettio*  of  title  toproperty — Civil  Froeedtrt  Code 
(Aet  XlYofimS),  w.  378,880,  881- Solit/iirtio* 
of  d»OTM  if  frivate  ealt — Pmrehater — Embieqttemt 
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DIOBST  OV  CASBB. 


CLAXH  TO  ATTACHED  FBOFSBTY 

— continued, 
attaeimaat.—A  mi  B  itUoliBd,  in  execution  of  thdr 
decree,  propert;  of  C  and  his  two  brothen,  their  jndg- 
moit-debton.  Subsequently  B  obtuned  a  decree 
ftg^nrt  C  alone,  and  on  the  11th  Jaanary  1S64  ap- 
plied for  attachment  of  the  one-third  share  of  C  in 
the  property  attached  bf  A  and  B,  which  beboged 
t«  Cr  andbia  twobratberi  jointly-  1^°  order  was  on 
tbat  date  paaed  od  (he  application.  On  the  14th 
Jannar;  18B4.  B  poTchaaGd  from  C  hii  one-tlurd  share 
in  the  attached  propertieg,  and  the  pnrohaie-money 
WW,  b;  anangieineDt  betireen  the  brothen.  applied 
in  miMy^  the  debtdm  to  .^  and  £.  On  the  S8ch 
January  18S4.  an  radar  iraa  pasaed  on  the  application 
of  the  llth  January  18S1.  granting  the  attMlinunt 
a^ed  tor  by  D;  and  on  the  2Scd  April  ISBiJpre- 
ferredUsclaimtothe  one-tbird  share  purchased  by 
bin,  and  which  had  been  since  the  pnrchaee  attached 
by  D.  The  claim  wae  disallowed  on  the  ground  that 
Shad  no  title  to  the  property,  he  having  purchased 
nhllit  the  property  was  under  att^cbineut.  Btld  on 
^peal  (hat  the  Judge  should  have,  in  accordance 
with  a.  SSO  d  the  Code  of  CivU  Procedure,  con- 
fined  himaeU  to  determining  whether  or  no  the  pro- 
perty was  in  thepaaa«ssion  of  S  on  his  own  account 
at  the  time  that  D  attaohad  the  property.  Eoiube 
Chvhdbs  Ssb  d.  Eoiljuh  CaiTHSEs  Ch^ebabisti 
[I.  I..  B.,  10  Calo.,  10S7 

90. Frooednre — Ord^r  to  relaait 

froptrb/.—lii  ^podng  of  a  claim  under  s,  246, 
Act  VIU  of  18GS,  if  theCoort  be  of  oidnion  (hat  the 
.  propertv  attaebed  onght  not  to  be  w^,  the  proper 
order  for  (he  Court  to  make  is  a  ompla  order  to 
release  the  property  from  attachment.  Bexbdz 
Lals  Bhueui  r.  Abdool  Hotaiis   .   8  W.  &,  68 

SL  Claim   of  jxtr- 

e\ater  hafort  attaalHnant.  Where  a  claim  !■  lodged 
to  attached  property  on  the  ground  of  purchase  before 
attachment,  and  the  decree-holder  alleges  that  the 
claimant  Ii  a  bcnamidar  for  the  judgment- debtor,  the 
Court  is  bound,  under  Act  Till  of  1BG9,  i.  246, 
to  enquire  whether  the  property  Is  or  is  not  In  the 
poiseanon  of  the  part;  against  whom  execution  is 
tonght,  or  of  Mme  otiier   person  In  trnit  for  him. 

Is      TOa     lUTTBX     0>       HCBBBHITB      HOOKIBJBB. 

HvBUHUB  UooKflsna  r.  TfOBiH  Cbusdwk  Dobs 
[SO  W.  &.  208 

SS.  Suit   to  let  aeide 

order  alloieing  elaim—Svidanre  given  on  elain — 
In  a  eait  to  set  aside  a  summary  award  under 
B.  t46,  CivU  Procedure  Code,  a  Judge  is  boand  to  find 
fact*  npon  the  evidence  tendered  and  ^en  in  the 
CBie,  and  notupou  any  evidence  taken  in  the  snmmary 
eanse .    LnaBAj  Bot  v.  Mitttt  Hasbvb  Six 

^4'n.B.,  86 

38. -  Property  of  different  aets 

of  defendantH— C/oim  by  one  i«t  of  dtfiadant:^ 
Where  a  suit  resulted  in  two  diitiact  orders  for  the 

ayment  of_  costs,  one  againrt  the  ftrat  set  of  defen- 
nts  and  another  agatnitthesocond,  and  the  property 
*      e  of  the  former  set  wu  (aktsi  '  .  -        - 


the  order  againit  the  \aiAia,—Seld  that  the  appli- 
cation of  the  affgrieved  defendant  for  releaae  of  nil 
pnpCTty  tell  witiiin  the  jnovlikina  of  Act  VIII  of 


OUUK    TO    ATTACHED    f BOPSBTIT 


1869,  s.  246.  BeU  also  that  the  applinnt  I»d 
a  right  to  eitabliih  what  the  law  requ&ed  by  any 
evidence  luBlcieat  for  the  purpose,  and  that  the  Conrt 
had  no  power  to  require  from  him.  any  particular 
kind  of  evidence.  Bwoni  Lux  Paebasheb  «. 
OiKlBDSim  CSHOEBBBCTTY  S2  W.  B..,  889 

84.  . '  B«f(uAl  of  admlaalble  and 

proper  evidence— IiHjali'f  Dflter.—Wben>a  Judge 
makes  an  ordrr  nuder  Act  VIII  of  18(8,  a.  346,  afto- 
refnaing  to  recnve  ertdenca  which  it  la  hit  doty  to 
reodve,  hta  order  is  nltra  viret.  BroiHabihO 
DlBBI  V.  NlLXOHlB  SiKOK  DbO  BlHADOOB 

[24  W.  B.,  488 

85. Order  for  release  from  «t- 

tftohment,  Mature  ot— Limited  effect  of  order. 
—When,  under  s.  348,  Act  Till  of  1869,  property 
whieh  has  been  attached  ia  ordered  to  be  released,  the 
order  for  release  ia  made  with  reference  merdy  to  the 
particular  claimant  who  has  obtained  the  order.  Tttla 
(ffder  is  oat  to  be  regarded  aa  a  general  deciaion  (of 
which  all  the  world  can  have  the  benefit)  that  the 
property  does  not  belong  to  the  judgment-debtor. 
Inau  BufDSB  Bbgtik  f>.  Mabombd  Tckm  Ea«a 
[8  W.  B..  87 
BoouBOOBBUBA  BiBu  v.  EuBBBirooiraiBaA  Eea- 

TOOK aiW.B.,880 

Deores    ft^alnat    pftrty    Id 


repreientatlve  aiia,ra4stBT~TAird party— £xe- 
cution  of  dacree, — A  obt^ned  a  decree  aeunat  B, 
in  her  repreaentative  character,  tor  a  debt  con- 
teacted  by  her  mother.  The  decree  declared  that 
eiecutioQ  should  be  taken  out  against  the  property  of 
the  mother,  and  not  gainst  any  part  of  her  (the 
mothio's}  deceased  hnaband's  estate.  Id  eiecntuu,  A 
attached  and  pnt  np  to  sale  certain  property  a* 
belonging  to  the  mother.  B  objected  to  the  salst 
alleging  that  the  property  was  not  her  mother's,  hut 
was  inherited  by  her  from  her  father.  I  he  Monaif 
fallowed  her  objection  on  the  ground  (hat  only  the 
right,  title,  and  interest  of  the  defendant's  mother 
wia  put  upforeale,  On  appeal  the- Jndgeaeta^de 
the  Mnnait't  order.  Seld  tjiat,  tor  the  pnipo^i  of 
her  obieotion,  S  waa  a  third  party  nnconneetad 
with  Uie  de<»ee,  and  tiiat  her  objeetlon  ahould  Iwr* 
been  diapoaed  of  nndera.  340  of  Act  VIII  of  IB&U- 
8.  11  of  Act  XXIII  of  ISei  did  not  apply,  and 
Uiece  wM  no  appeal.  Habib  CoAniKA  Gihrao  v. 
Shabhi  Hau  Onm 

[6  B.  I^  B.,  791 :  16  W.  B..  IM 
Claim  br  repreoeatBtive— 


attached  certain  property  aa  being  that  of  the  judg- 
ment-debtor. On  thia  S,  -the  son  of  the  jndgmeot- 
deljtor,  intervened,  stating  that  he  held  popsesnon  of 
the  propiirty  in  his  own  right,  and  did  not  inherit  it 
as  any  part  of  hi*  moth^s  aaeta.  The  Ifnnsif  ad- 
mitted his  claim  on  the  groond  that  the  proprty 
was  not  that  of  the  judgment- debtor,  Seld  the 
order  waa  tme  under  a.  146,  and  no  appeal  wonld 
lie  to  the  Judge.    IB  Kb  Bajcbx 

[6  B.  I..  B..  795  not« 


lizcdbyGoOt^Ic 


DIQEST  OF  C4,SSS. 


CL^Xac    VO    ATVACBBD    FBOPBBTT 

— cojitiimtd. 

S.  CBinmn.  iBHtrn  Chithdeb  BHmTioHAWBB 
[12  W.  B»  883 

38-  ■ Attaehment— Ctcii  Proadure 

Coda,  1832,  t.  2S0—Wakf~Tnut  proptrfa- 
J*rUdv:Uo»  of  CimH  under  i.  380,  Code  oj  Civil 
Procerfura.— Thfl  qaeition  to  be  detennined  under 
I.  2S0  of  the  CiTil  Procedure  Code  im  the  qnertion  of 
poe»e«iOQ:  the  words  "poMcesioa  of  the  jndgment- 
dBbtor,  or  of  lomo  person  in  ti  aat  for  him  "  refer  to 
cu«  in  which  the  posuubn  of  a  cUinant  sb  ft  trustee 
i»  of  mich  s  chincter  u  to  be  reftlly  the  poMeaiion 
of  the  debtor,  and  not  to  caias  in  which  very  intrj- 
cite  qneaHoDi  of  Uw  may  aru«ai  to  whether  or  not 
TBlia  troda  may  reralt  io  particular  iniUnce*.    Is 

rai   IfATTBB   Of  THE   PBTITIOK   0>    HAIOD    HAEHVT 

Mozrimu.  H4iUDBiKHtrTMozuMDiBp.BPMB*B 
CbaotMahto  .    1  li.  B..  14  Calo,  617 

.    "•  ■ Properly  attached 

i»  jK«««.H.  q/-  tana  perion  is  truil  for  the 
3^S«*^l-f'l'i°'^Cede  of  Ciril  Procedure  (Act 
XJVof  tSaaj,  ,,.  378.  381.~CerUin  property  was 
attached  in  the  hmnds  of  the  petitioner  (who  had  pre- 
ferred  »  cUim  under  i.  278  of  tfic  Code  of  Civil 
Procedure)  on  the  ground  that  he  had  becoma  a 
tnutee  for  the  indrai«it-debtor  by  virtoe  of  an 
all^d  agreement  on  hii  part  to  discharge  the  deoree- 
bUder'i  debt  conUined  in  a  hibanama  by  which  the 
indgmenWebtot  had  transferred  the  property  to  him 
The  petitioner  having  obtained  a  mle  under  i.  622  of 
Uie  Code,  Seld  i hat,  the  property  having  been  tr*na- 
ferred  to  the  petitioner  and  being  now  admittedly  his 
property,  the  l.iwer  Court  had  acted  without  iurii- 
diction  in  directing  execution  to  iune  agsingt  the 
property.  Per  AvseB  Ali,  j.— When  a  claim  is 
preferred  nader  t.  278,  what  the  Court  hs«  to  see  is 
whether  the  property,  though  standing  in  the  name  of 
Wbe  clwniant  or  of  wme  other  person,  1.  in  the  possewlon 
of  ae  wdgment-debtor  or  not.  The  mere  fact  that 
the  jailgment-debtor  has  some  beneficial  intereet  in 
the  income  would  not  render  the  property  lUbU  under 
s.  281.  If  the  claimant  satisfies  the  Court  that  he 
baa  some  mterert  in,  or  is  posjessed  of,  the  property 
attached,  and  it  do«  not  appear  that  the  posaession  of 
the  clftimaut  was  in  reality  that  of  the  jndgmeQt. 
debtor,  the  claim  mnat  be  aUowed.  5hbobaj  NiM- 
DUf  SrasH  0.  GOFU  Sdsah  Nabaik  Sisaa 

CL  L.  R,  18  CaJo.,  aeo 

^.— Belease  of  lands  aa  beina 

andowed  property-^p^a/.^A  decrocholder  In 
execution  having  attached  certain  landa,  the  iude- 
ment-debtora  objected  that  the  lands  were  not  thnr 
property,  but  held  by  them  as  shebaits  of  a  reliRujui 
endomnent.  The  Mnnsif  found  that,  although  the 
land  formed  part  of  some  which  bad  been  released  bv 
Goverument  aa  appropriated  to  religioua  purpo.e., 
they  were  held  by  the  defendanta  entirely  to  thei^ 
own  UK,  and  overruled  the  ohieclion.  Be!d  that  the 
OTder  was  one  under  Act  VIII  of  1BS9,  g.  246  and 
thsino  appeal  lay  to  the  Judge,  Nimath  Cmrair 
rorrBnuKSBB  v.  JoasroBO  Nath  Bamibjbi 

[31  W.  R,  366 

^81.      -  Suit  to  aet  aalde  aammarT 

wam—Ordor  nlaating   altacktd     propertfw-^ 

nOft«3ite»v 


regular  nnit  to  set  aside  a  summary  order  is  aguost 
general  prineiplea,  and  only  lies  when  the  power  (o 
bring  such  a  suit  ia  eipreaaly  conferred,  as  under 
e.  248,  Code  of  Civil  Procedure.  A  party  who  is  on- 
BUccessful  in  Ids  attempt  to  obtain  ciccutjon  against 
any  particular  property  hasbniy  the  remedy  provided 
10  a.  2>6,  and  failin?  to  take  advantage  of  that,  his 
only  alternative  is  to  make  a  fresh  applicatioQ  for 
execution.  Sababvbt  Pbbshas  Sahoo  0.  Lots  Ali 
Khah.  Phoolbas  Eoobb  «.  IiAli  JiriwBaBnB 
Sahi.  BikbavjbbtLalld.  Fhookbab  Eoobb.  Bah 
Dhtas  Koonwab  f,  Pboolbas  Eooeb 

[14  W.  B.,  840 

82-^ Suit  for  raveiial 

of  ordtr  under  t.  346— Natura  cf  claim  la  nil.— 
A  party  against  whom  an  order  has  been  obtained 
under  s,  24S,  Act  VIII  of  1869,  must,  if  he  tae  for  iU 


TiH  Co^iB  o.  Blias  .  2B.L.B,,  A.C.Sia 

[U  W.  R.,  44 

*3-   ■  Proof  of  pom  f 

lion— Till,— AbI  VIII  of  1859,  1.  IS.  ■  lu  a  suit 
brought  under  a.  246,  Aet  VIII  of  1868.  for  eitabli|]l- 
meut  of  nfbt,~SelH  that  the  plaintifT'a  failure  to 
prove  hia  posaessiun  at  th#  time  of  the  institution  of 
the  auit  is  not  sufficient  for  its  dianii»»l.  The 
queationof  title  should  be  tried  according  to  the  mean- 
ing of  that  section.  S.  246,  Act  V11I  of  1839,  dls- 
tinguiahcd  from  s.  15.     Mathuba  Pabuby  v.  Bam 

BuOaiA  TSWABEE 

[8B.  L.a,  A.  C.,108:11W.R,  488 
84.  SultafterrejeotlonofaUlm 

^Ciril  Procedure  Code,  1882,  re.  278,  283 -Da- 
nagaefor  >cro%_gf%t  attaehmtnt — Suits  under  s.  3A8 
of  the  Code,  although  they  are  brought  for  tiw 
purpoie  of  eatablishing  righti  which  have  been  nega- 
tived in  execution-proceedings,  are  neither  described 
ID  the  Code  nor  are  dealt  with  in  practice  as  appeals 
from  the  orders  of  lower  Courts  ;  they  are  snbstau- 
tiye  suits  to  all  intents  and  purposes,  and  must  be 
tried  like  any  other  suits  subject  to  the  ordinary 
rules  of  procednro  and  evidence.  There  is  nothing 
in  the  provisioiia  of  ss.  278  to  383  of  the  Code  limit. 
ing,  Lu  a  suit  under  s.  293,  a  plaintiff's  right  to  com- 
pensation for  hielossor  the  defendant's  responsibility 
for  his  wrongful  act  j  and  if  the  existence  of  the  sum- 
mary procedure  (in  ss.  378  to  382)  lads  to  delay,  and 
that  delay  to  farther  loss,  the  consequences  mast  &U 
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DIGEST  OP  CASKS. 


OLAHC    TO    ATTACHED    PBOPBHTTT  i 

brought  &  init  ander  fbttt  sectioa  for  a  dMlontioo 
that  JCi  iatCTGst  in  t'be  property  ma  tbat  of  a.  tenaat, 
•nd  not  that  of  a  nmfractu&ry  mortgagee.  It  ap- 
peareil  that,  on  the  tanninatloa  ot  M't  tenancy,  the 
nlamtUf  let  the  land  to  aaoUiec  penon.  Held  tliat 
the  ioit  wonid  not  lie.  Amjad  Aii  o.  Kxtneb  Shaw 
[8  B.  L.  B.,  Ap..  88 :  17  W.  B.,  804 

86.  ' — ^  -    Claim  Sy  mort- 

yoffor  i»  exeention  procttdingi  la  Small  Cautt 
Court— Civil  Preetdura  Code  (Ael  XIV  iff  1683), 
u.  278.  279,  380,  Bbl,  283,  and  293—Prtii-ttiKy 
TofMU  Small  Cmtt  CourtM  Ant  (XV  of  1883), 
I,  87. — An  order  made  upon  a  claim  to  attCched  pro- 
perty filed  in  the  Small  Can»e  Court  of  Cdentta  in 
a  proceeding  nnder  t.  278  of  the  CiTil  Prooednre  Coda 
la  "an  order  made  in  mit"  within  the  meaning  of 
«,  87  ol  the  Prendeocj  Small  Canoe  Conrti  Act  (Act 
XVof  1882),  and  ii  final,  mbject  only  to  the  right  to 
apply  for  a  new  ttiaL  Iimail  Solomrm  Bhainji  v, 
llahomtd  Khan,  I.  L.  S.,  18  Calc,  396,  followed. 
Dbno  ITath  Batastu r.  Nuttbb  Ch^thsbb  Nondt 
[L  Zb  B.,  ae  CbIo.,  778 
8  C.  W.  K.,  590 
On  appeal   .  .         .  4  C.  W.  H.,  470 

87. XffM  cm  luil  qf 

tatitfactitm  ofdeent  andnltate  o/proptrtg^Intsr- 
v»»or — Ca*i6  of  action — Civil  Proct^m  Codt  f  Act 
VIII  oflBS9),  tt.  246,  3d7.~Where  a  pergcm  whoie 
property  haa  been  attached  in  execution  of  a  decree 
asamat  another  penon,  and  whoae  claim  ooder  «.  £46 
<rf  Act  VIll  of  1868  hue  been  rejected,  bring*  a  mit 
tinder  the  proviiiona  of  a.  24?  of  Act  Till  of  IS&Q, 
it  is  no  objection  to  that  suit  that,  previonil;  to  the 
filing  thereof,  the  decree  (in  execution  of  which  the 
property  had  been  attached)  wai  satiified  by  the  jndg- 
ment-debt«r  and  the  prop^ty  released  from  attach- 
muit.    Bbbipittty  Hikdha  r,  Earhok  Siksha 

tCI.L.B„8CaIo.,10:  UCL.  B.,  IBl 

88. — ■  Civil  Fmeedurt 

Coin,  1883,  I,  278— Claim  to  properii/  directed  to 
le  told  under  a  mortgaga-decree — Atlaehmtni. — 
Froceedii^i  by  way  of  c^im  nnder  e.  2TS  of  the  Civil 
Procedure  Code  are  applicable  only  to  caeea  of  money- 
decrees  where  property  bae  been  attached,  and  not  to 
cUmi  preferred  to  propertie*  directed  to  be  aeXA  under 
mortgagenlecreea.  1b  teb  katteb  o>  Deb>hoitb. 
DiBPflOLTB  ■).  PiTBBB    .   L  Zl  B„  14  Calo.,  681 

89. Civil  Praeedure 

Code  (Act  XIV  of  1883J,  n.  376,  28S— Mortgage' 
decree-  Attaahmatt. — If  an  eiecu^ng  Court  does  in 
the  eaae  of  a  niortgage.decree  for  nle  take  action 
nnder  t.  276,  Civil  Proeednre  Coda,  it  appliet  a  pro- 
oednre wbich  ii  inapplicable,  and  the  atatntory  bar 
ccntained  in  ■.  2S3,  CivU  Procedure  Code,  does  not 
operate  to  eielade  a  mit  by  either  party.  Badri 
Fratad  v.  Mahamad  Tiunf,  I.  L.  B.,  1  All.,  891, 
and  mio  Pandurang  y.  Soma  Fatloji,  I.  L.  S.,  9 
Bom.,  3S,  diftiDguiehed.  De^olti  v.  Peter;  J.  L. 
E.,  14  Calc,  631,  referred  to.  Jot  Pboxabh  Sinse 
V.  Ab&oi  EinuB  Cavvn  .  1  C,  W.  IT.,  701 
'"  ■    Claim   on   pro- 


CIiADC    TO    ATTAOHBD    FBOFBBTT' 


of  tale  in  eaecution  of  deeree.S  ohU\a«d  %  ieene 
upon  a  mort^iwe  againrt  D  in  1891,  and  appUed  in 
eiecutiwi  for  flie  aale  of  the  mortgaged  propeit;. 
On  the  proclamation  of  the  aale  being  inued,  K  in- 
tervened, alleging  that  the  property  had  been  awd 
to  him  bj  D  in  1883  at  a  private  nle.  The  SnbOT- 
dinate  Judge  allowed  hia  claim,  and  stopped  the  sale, 
being  of  opinion  that  he  had  power,  nnder  ■.  287  of 
theCivil  Procedure  Code,  to  make  tlua  order.  Eeld 
that  the  order  waa  made  without  juriadidaon,  and 
mnat  be  diacharged,  Prooeedinge  by  way  of  claim 
ai  provided  by  a.  278  of  the  Civil  Procednre  Code 
(Act  XIV  of  1882)  are  not  applicable  where  the  pB>- 
perty  is  directed  to  be  aold  nnder  a  mortg^e-deorBO, 
and  s.  387  bad  no  application.  Detfioltt  v.  Fetere, 
I.  L.  E„  14  Calc,  631,  followed.     HnUTBlx  d. 

KsuaatiL  JBTKEttAK  QwAB  _         

[I.  Ii.  B.,  18  Bom.,  98 

41,  — ■  Order  ofaffael' 

menl — Jndgmtnt-dtbtor  declared  intoltent— Ap- 
pointment of  receiver— Vetting  of  intolvenft  pro- 
pertv  in  receiver — O^eetio*  to  atlackment — Jnrit- 
diction  to  entertain  olfjtcfion—Cicil  Procedure 
Code,  I.  278.— Where  property  baa  been  made  the 
mbject  cS  attachment  nnder  Ch.  XIX  of  the  (Hvil 
Procedure  Code,  the  right  of  an  objector  to  Mtert 
hii  claim  to  be  the  tone  owner  of  the  property 
nnder  %.  278,  and  the  jurisdiction  of  the  Conrt  to 
entertain  the  objectiouj  are  not  ouated  by  the  mere 
cireunietance  that  the  jndgmKit-dabtOT  has  beai 
declared  an  insolvent,  and  hu  property  vested  in  a 
recdver  nnder  Ch.  XX.  It  i»  the  judgment-debtor'e 
property  oidy,  not  that  of  the  objector,  that  is  thaf 
TGoted.    Paxab  Bah  v.  Eaxau  Snroa 

[I.  Ii.  B.,  9  AIL,  asa 

42. ■  Claim  to  attained 

property  m  CaUnma  Conrt  of  Small  Cantet— 
Attaehment  -Suit  in  Sigh  Conrt  ftjr  nntneeen_fiU 
elaimaai— Bight  of  tnil—Bet  jndieala-  Code  of 
Civil  Froeednre  (XIV  of  1882),  tt.  378.  383— 
Pretideuev  Small  Camte  ConrU  Act  (XVofl888J, 
tt.  9,  23,  and  87— Act  X  of  J888,  ..  fl.— An  order 
made  npon  a  ciaim  t«  attached  property  filed  in  the 
Small  Canw  Conrt  of  Calcutta  under  s.  278  of  the 
Ovil  Procedure  Code,  1882,  is  an  wder  in  the  suit 
within  the  meaning  of  the  Presidency  Small  Cause 
Courts  Act,  1882,  s.  87,  and  is  final,  "ntgect  only  to 
the  right  to  apply  for  a  new  trial.  Wiere  inch  a 
clum  has  been  di»llowed,  a  auit  brought  under  ).  283 
of  the  Civil  Procedure  Code  by  the  person  againrt 
whom  that  order  has  been  passed  to  establish  the  right 
which  he  daims  to  the  property  in  disrate  is  not 
maintainable  in  any  Court.  The  eiclnaion  by  the 
Small  Cause  Court,  nnder  the  powers  conferred  on  it 
by  s.  28  of  the  Preridencj  Small  Cause  Courts  Act, 
1882,  of  s.  2SS  of  ths  Civil  Prooednre  Code  has  not 
been  affected  by  Act  X  of  1888.  Iskau,  SoixiItOK 
Bhaiui  v.  Hazokid  Keab 

[L  Ik  B,,  18  Oalo,  898 


43.- 


■    Coiie   of  Civil 


Prooednre,  tt.  378, 3S0.283—I»vertig<aio»  of  olaim 
to  attached  property.— The  extent  to  which  the  "  in- 
vesligatiou/'  reqnlred  by  s.  880  ibonld  be  carried 
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DtQEST  0»  CASKS. 


OIiAU    TO    ATTACHED    FBOFXBTY 

dependi  upon  the  dTCDnutaiiBef  of  the  nue.    Sab- 
SKARi  Lai,  v.  Aioioa  Fbbbeav 

CL  L.  B.,  16  Calo„  6Sa 
I..  B^  16  Z.  A.,  123 

-   Civil. 


Codt,  1883,  t.  281^0rdtr  ditallomng  claim  to 
attaehtd  proptrlg.—Tke  effect  of  an  order  made 
tuder  B.  2S1  of  the  Civil  Fcocednre  Cods,  diullow- 
ing  A  dum  to  ftttached  pto^y,  i*  to  give  the  buc- 
tioa-pnrchaeei  k  title  m  agunat  the  clainumt,  nnlMi 
the  order  is  Kt  uide  by  a  init,  Esdb  Lu,  v.  Bah 
liOOHDM  Kora  .        .       X  L.  B.,  17  Colo.,  960 


*•*• Applieation    bv 

lUrd  party  for  rtmoval  of  aUachnmt—Ordtr 
r^fiuiif  to  reuKve  ottacimeni— Omimon  bg  third 
party  to  bring  imhieqiteMi  tuit  la  ettalliiA  right 
to  atlaehtd  property— StAuqutnt  viithdraaal  q/- 
attachment  by  allaehiag  party,  Sffiet  of—Smb- 
ic^»e»t  claim  to  property  by  the  party  toho  had 
failed  to  remove  attachme%t~Ciml  Proctdure 
Code  (1882),  «.  are  aiwJ  S8S  -  TtWe.— The  plaintiff 
wBi  the  auignee  of  a  mortgage-decree,  dated  the  2nd 
Maj  1886.  In  18S8  he  attached  tlie  mortgaged 
property  in  execution  of  the  decree,  wherenpon  the 
defendant  intervened  and  applied  to  have  the  attach- 
ment remored,  on  the  groond  that  prior  to  the  attach- 
ment ihe  had  purchased  the  land  under  a  rcgiitered 
deed  of  vie.  dated  the  33rd  June  1888.  Her  ap- 
plicatioa  WM  rejected  on  the  a7th  September  1888. 
Snbeeqnenay  the  jndgmeat-debtore  applied  and 
obtuned  the  Court'*  permiwion  to  eell  the  land  by 
private  contract,  and,  on  the  let  November  18S8, 
the  plMntifl  purchased  it  and  withdrew  hi>  applica- 
tioo  for  execution  on  the  20th  November  1888. 
In  188fl  the  pluntifl  brought  thia  «nit  agunrt  the 
defendant  to  obtain  the  removal  ol  certain  portiona  of 
a  culvert  crrcted  bj  her  ou  the  land.  The  defendant 
pleailed  that  she  *raa  the  owner  of  the  property, 
having  purchased  it  on  the  28rd  Jtine  1881  The 
Bubordinate  Judge  paaed  a  decree  for  the  pluntiff  on 
the  ground  that,  though  the  pUintife  Mle-deed 
was  not  entitled  to  prrference  over  the  defendant'i, 
itill,  aa  ihe  had  taken  no  itepa  lo  establiah  her  right 
to  the  property  in  a  rf^Ur  mit  after  applicaSon 
tor  the  removal  of  the  plaintiffi  attachment  had 
been  rejected,  eflect  could  not  be  given  to  her 
purchaae.  On  appeal  by  the  defendant,  the  decree 
waa  reverBcd,  and  the  plaintiff  prefemid  a  iecoijd 
appeal.  Held,  confirming  the  appellate  decree, 
that  when  the  pluntiif  withdrew  hi«  attachment 
D  the  SOth  Norrmber  ISSS,  the  paitiw  werereatorcd 


Of  IS83),  to  obtain  the  removal  of  the  ab 
and  when  that  attachment  waa  removed  by  the 
judgmoit^ereditor'i  own  act,  there  was  no  longer  an 
attachment  or  any  pioceei^g  in  execution  of  which 
the  order  conid  operate  to  the  prejudice  of  the  claim- 
ant, and  therefne  there  was  no  neoeMity  ftr  her 
to  bring  a  suit  to  Ktamde  the  order.  Thedefcudant's 
title  to  the  property,  having  been  acqaiivd  on  the 
aSid  Jnne  UbS,  was  faperior  to  the  phanHT^  whidi 


46.  - 


■oil  to  eel  atide 


order  r»movi»g  attachment — Swit  for  declaration 
of  title— Adtieretpoetcieion — Ciril  Procidnre  Cade 
fl882J,  e.  393.— The  pluntiff  obtained  a  decree 
agunst  I,  and  in  eiecation  attached  the  property 
in,  dispute.  The  defendants  intervened,  and  obtained 
an  order  for  the  aemoval  of  the  attachment  on  the 
11th  Acgiiit  18S8.  On  the  18tb  August  1889, 
the  plaintiff  instituted  this  suit  for  a  declaration 
that  the  property  belonged  to  hli  judgment-debtor 
(i),  and  aa  such  was  liable  to  attachment  and 
sale.  The  defendants  pleaded  that  they  bad  been 
in  possession  of  the  pToi)ert;r  for  mere  than 
twelve  year*  prior  to  the  iostitntion  of  the  soit,  and 
that  the  suit  was  thereftne  barred.  The  Judge 
rejected  the  plaintiff's  claim.  Sold,  reverting  'Se 
decree,  that  tiie  suit  being  brought  under  s.  288  of 
the  Civil  Procednre  Code  (Act  XIV  of  1882),  it  waa 
a  snit  to  set  aside  the  vtAa  of  Ilth  Angast  1B8S> 
directbg  the  removal  of  the  attachment,  and  shonld 
be  detmnined  by  aecertuning  the  rights  of  the 
parUea  at  the  date  of  that  order.  Al  the  defendants 
had  not  a(  that  date  acquired  a  title  to  the  property 
by  adverse  possesmon  for  twelve  years,  the  plaintiB 


47.- 


aoode  eoneianed 

toayentfbrealeon  commni\an~BqmitahU  aeeiyn- 
meht  of  good!  if  oeneignor—Ooode  attached  bg 
Judpniant-ereditor  of  contignor— Claim  by  agent- 
Civil  Procednre  Code  (1802),  e.  380.— One  P  at 
Viramgaro  consigned  certain  bags  of  seed  to  F  iT  * 
Co.  at  Bombay  for  sale  oa  commissioo,  and  drew 
hondis  against  the  goods  for  li8,200,  which,  at  \am 
request,  V  S  ^  Co.  accepted  and  paid  on  receiving 
the  railway  receipts  by  pott.  The  goods  were  to  be 
•old  on  arrival  on  P's  accoont  and  the  piooeedi 
credited  to  him  aa  against  the  advancM  mode  by  the 
payment  of  the  hundis.  On  the  arrival  of  goo^  at 
Bombay,  they  ware  attached  hy  £  S  4-  Co.,  who  had 
obtamed  decrees  against  P.  Seld  that  V  B  ^  Co. 
were  mtitled  to  the  goods.  They  had  made  specifle 
advances  against  the  goods.  B  S  ^  Co.%»  attacbing 
creditor*  occuped  the  wme  position  a*  P  himself  and 
had  no  better  dum  tfi  the  goods  than  he  had)  and  it 
be  had  attempted  to  prevent  the  gcods  reaching  tho 
hands  t^  V  H  if  Co.  who  at  Ids  request  had  made 
specific  advances  against  them,  be  would  have  been 
restrained  by  injnuetion.  Held  also  that  at  the  ' 
date  of  attachment  the  goods  were  in  possession  of  P 
by  the  nilway  company  "on  account  of  or  in  tmrt 
for  "  VH^  Co.,  tn  the  sense  m  which  that  expreMion 
is  nsed  in  s.  3S0  of  the  avil  Procedore  Code. 
Veui  Hon  V.  Beabmu  Ssbipal 

[L  I>.  B.,  81  Bottt.  287 

*8'        ~,'. ~  ApplioalioK  by 

perion    holding    claim— Form    of    applioation 

Circular  Order  of  High  Court,  Bomiay,  No.  90  CoJ 
—  Court  Feet  Aet,So\.  II,  nl.  l^Notieet  toindg- 
ment-deitor.-  A.wnaD.  holding  a  claim  on  ptmarty 
wdered  to  he  Mdd  in  executioa  of  •  decree  is  reqoired 
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DIQBST  07  CASES. 


ct^ZU    TO    ATTACHED    PBOPEERTY 

— ODnft'lMMrf. 

(o  Uske  the  applicaticm  contemplated  in  the  High 
Court's  Civfl  Circular  No.  90  ^'■).  page  40,  of  the 
"  CiicnUr  Orderc"  The  application  moat  bo  ia 
writing  and  bear  the  pttiper  fee  pnacribed  by  scb.  II, 
Ho.  1,  of  the  Coart  Fees  Art  (VII  of  1870).  The 
ciroolar  does  not  require  ftny  notice  to  be  aerved 
OD  the  judgment'debtor.  Whether  be  ia  bonnd  bj 
the  tcder  paved  in  the  proceedingi  mntt  depend  op  the 
facta  of  each  cue.  Laokmiohakd  Hibaohavs  c. 
TciABiK  LL.B.,10Bom,7OO 

48. —  CiM  Procedure 

Codt  (lSS2j,u. Itr^iadaSS -3%il  to  havg  attaohed 
properfy  daclartd  not  tialle  to  attachmrni  and  tale- 
Suit  niihimt  bringing  elaiia  nndtr  t.  378— Right 
jT  »«■(.— The  provlaioni  of  a.  278  of  the  Code  of 
QvU  Procedure  and  the  atctiona  imme^atelj  ancc^ed- 
ing  are  not  eiclndve  of  the  remed;  provided  by 
■■  283  of  the  Code.  Sfan  Knar  y.  Tara  Singh,  I.  L. 
a.,  7  All.,  B83,  <MMiiidered.  Sitkdab  Sinas  v.  Ohabi 
[I.  I,.  B.,  18  AIL,  410 

60. '■ Civil  Prorednra 

Codt  (18S,2J,  t.  Sf7a  et  teq.— Effect  of  order  vndtr 
t.  378. — An  order  In  favonr  of  one  of  aeveral  decree- 
holdm  oa  an  objection  nnder  a.  ST8  of  the  Code  of 
Civil  Pcocedore  doea  not  enareforthebencfitof  other 
decree-hdden  who  »re  not  partiea  to  the  proceeding! 
under  «.  21S.  Badri  Pratad  v.  Muhammad  Tnanf, 
I.  L.  E.,  1  All.,  S82,  referred  to.  JASAimaTB  v. 
OtAXBBS  I.  li.  B,  18  AH.,  41S 

51. CiM  Prortdure 

Cod*  CAot  XIV of  18^),  ,i.  S78.383— Attachment 
of  tame  properiy  in  execution  of  decreet  otiaimed 
hg  diff'ertnt  credilori — Claim  made  in  one  nit  to 
atlaclied  proptrlg  nitder  t.  478— Orrfar  made 
mdtr  t.  af^l^Snit  bg  claimant  to  tilablith 
right. — The  firat  and  aecond  defendanta  obt^ned  a 
decree  In  auit  No.  1648  of  1897  sgainat  R,  deecribed 
at  the  ovner  4f  the  Wahtlftn  Hills,  and  attached  pro. 
perty  on  the  mill  premleea.  Twelve  other  creditora 
alto  bronght  twelve  other  similar  miti  and  obtained 


tiTefelit  plaintiff),  under  a.  878  of  tie  Civil  Procedi 
Code,  euhned  the  property:  Hla  clum  wai  dis- 
allowed and  be  wat  Ordered  to  bridg  a  atnt  nnder 
■;  288.  Nocl^mor  ordsT  waamade  in  the  case  of  the 
other  twelve  anJta.  S  M  now  aaed  in  pnratumce  of 
tile  above  order  to  remvet  hia  property,  and  he  In- 
cluded ea  deteodanle  not  merely  those  defendanta 
(Ko*.  1  and  9)  who  had  be™  plaintiffe  in  anH 
Ko.  1648  of  1897,  bnt  alao  thoae  who  had  been  plain- 
tiffa  io  the  twelve  other  auita,  and  who  had  attaebed 
the  property  in  eieentioD  of  their  decree*.  It  was 
objected  that  do  ault  would  lie  ogainat  the  latter,  aa 
in  their  aaita  no  claim  had  been  made  to  the  gooda 
which  they  had  attached,  and  no  order  made  under 
c  281,  Civil  Procedure  Code.  Held  that  the  rolt  lay 
•cainat  the  defendanta  (other  than  Xoa.  1  and  2), 
although  DO  claim  had  been  made  or  order  paaaed 
ander  a.  281  of  the  Civil  Procedure  Code.  The  mot- 
Bnry  remedy  given  by  a.  378  of  the  Civil  Frocodnre 
Code  ia  altenuttiTe  Ut  the  remedy  by  way  of  aaiL 
The  object  of  a.  378  ia  not  to  deprive  a  claimant  of 


hJa  remedy  by  aoH,  but  to  give  him,  if  be  ia  ifiHg^t, 

a  more  ipeed^'  and  anmniuy  mnedy.  BASatrFlTH 
HuxmD  C.  SlBOiB  KXKA 

[L  L.  B.,  as  Bom.,  SSO 

69. Citil  Praatifwrt 

Code  0a82J,  tt.  379, 380,  aai^AUaehment—Strik- 

ing  aff'—Etseculion-proeeedingt—Qiutticn  afaal9rt 
qfpottattion  in  claim  nlit.—B  inatituted  a  anit  in  tha 
Snbordinata  Jndgu'B  Court,  Cnttaek,  on  the  97tli  cf 
November  1887,  againat  fiforpoaaeattoaof  theDaUda 
Pareah  Hath  at  Pnri,  with  the  properties  appertain- 
ing thereto,  and  obtained  a  decree  on  the  2Sth  April 
1889.  Biecntion  having  been  applied  for  by  B,  it 
was  atayed,  pending  the  appeal  to  the  High  Court, 
npou^givingaecunty.  Thedecreeof theSnbardinat« 
Jndge'a  Court  waa  let  aside  by  the  High  Court,  but 
restored  by  the  Privy  Council,  aod  B  waa  pat  in 
poeaeaaion  of  tlie  Hutb  with  it«  propertiea  in  execation 
of  the  last-mentioned  decree  brtweeu  the  28rd  of 
April  and  the  Brd  of  June  1B95.  Subsequent 
to  the  institution  of  the  above  anit,  K  inatitnted  a 
anit  for  recovery  of  a  certain  aum  of  money  againat 
R  and  obtained  a  decree,  and  in  execulim  thereof 
caused  the  attachment  of  the  immoveable  propertie* 
now  in  dispute  on  the  ISth  September  1890,  and  the 
application  waa  dimiaaed  for  default,  and  subse- 
quently, after  the  institution  and  diamiaaal  of  Tarioaa 
pixjoeedingl  in  ezecntioa,  an  ordl?  for  aale  of  the 
properties  attached  on  the  13th  of  September  1890 
waa  applied  tor  and  obtained  by  K  on  the  15th  of 
April  ls9S ;  B  then  put  in  hu  dakn  on  the  33rd  of 
May  1895,  and  it  was  disallowed  on  the  0th  of 
September  following.  B  moved  the  High  Court 
under  s.  16  of  the  Charter  Act  {34  A  26  Viet.,  c.  104) 
and  a.  622,  Civil  Procedure  Code,  Held  tbat 
the   atriling  an  execution-proceeding  off  the  file  ia 


and  no  general  rule  caa  be  lud  down  which 

would  govern  all  caaea  of  that  kind;  but  having 
regard  to  the  drcumataneea  of  tlie  present  caw. 
vi*.,  that  the  Court  below  Jiad  no  opportanity 
of  conodeiing  the  circumatancea  under  which  tbd 
several  eiecntioa- proceedings  were  iMgmiased.  it 
could  not  b«  held  Uiat  there  was  no  labuating 
attachment,  and  that  the  order  of  the  Court  below 
waa  bad  in  law.  Eeld,  further,  that  the  lower  Court 
was  wrong  in  holding  that  the  decree  obtained 
Ify  B  in  the  Subordinate  Jndge'a  Court  ^d  not  ahow 
that  he  had  an  intereat  in  the  attached  property, 
merely  becauae  it  waa  not  final,  but  had  been  appealed 
against.  Turec[>nciles.  279,  Civil  Procedure  Code,  with 
SB.  280  and  £81,  the  wcirda  "  aome  interest  "  must  be 
tsien  to  imply  anch  intereat  as  would  make  the 
poaaeaaion  of  the  judgmcnt-dchtoT  possesion  not  on 
hia  own  acconnt,  but  on  account  of >  or  iu  truat  tor,  the 
claimant.  Held  alao  that  it  cannot  be  aud  that 
tbo  propertiei  in  dispute  which  were  admittedly 
in  the  posaraBion  of  the  judgment-debtor  at  the  date 
of  the  attachment  were  in  nia  poaaeaaion,  not  as  hi* 
own  pnipcrty,  but  on  account  of  the  clsimant, 
although  the  claimant  obtained  a  decree  aMinet  him, 
and  eifculiou  of  auch  decree  nai  atayed  apoD  Jhia 
giving   aecurity.     In  the  acctiona  relating  to  ciMm* 


,y  Google 


DIOBST  OF  C4SBS. 


to  attaclwd  piDperir.  wbat  the  Code  of  Civil  Pniee- 
dare  provide  b  a  ■ammu'y  invritliiition  into  ths 
qneatiiQ  of  pcMfMUD,  and  the  qaeatiou  of  title  ia 
Toqaired  to   be  gooe   into   only  to  far  u  " 


u  tmitee  tar,  another.  H&tlng  r^mrd  to  the  faeti 
ttwt  JT,  the  creditor,  bronght  ber  nit  sfter  tbe 
inititatioii  of  the  anlt  b;  B,  the  ciiimuit,  and 
ftlw  that  tbe  money  cottred  by  Ft  d<cree  wu 
borrowed  by  J  for  the  pnrpoee  at  iwying  Gov- 
ernment  roTenne  due  cm  ucoont  of  the  piopertiM 
of  tbe  mnth,  the  qneatiuke  that  srise  are  whether 
the  doctrine  of  lu  pauitnt  appllei  and  whether  the 
decree-bolder  «n  mcce^d  Dpon  ihe  principle  that  a 
debt  contracted  for  Iqial  uecewt;  by  a  ntohunt  dt 
faefo  fi  recoverable  from  the  endowud  property  in 
the  banda  of  thp  mobant  da  jura  J  Theie  qnefoooe 
do  not  come  within  tbe  acope  of  an  invrttigBt»n 
under  the  provfnoni  of  the  Code  of  Civil  Proeednre 
relating  to  elaime  to  attsched  property.  BHi.owjui 
Buuiruj  -Du  V.  EHxmr  Hom  DaiBi 

p  C.  W,  IT,  617 

CcouoUtUtlon  of— 

Sm  PBAonoi— Cira  Caiib— Admoiltx 

Courts        .     1. 1..  B.,  38  Calo,  611 

[8  C.  W.  IT,  67 

CUSSX  OT  TUX  COXTRT, 

t'OnotloiiB  ot—Minitttriat  9ffie»r.— 

It  is  not  within  tl<e  province  of  tbe  Clerk  of  a  Coort 
to  Htat  Jsdirlal  ordera  on  any  eabject.  He  ia  merely 
a  mnifterlal  oBcer  of  the  Court,  and  any  act  whi^ 
he  ii  compettnt  to  perfcnn  mnit  be  of  tut  chancier 
only,  and  therefore  not  one  to  be  judicially  dealt  with 
or  retcinded  by  the  Court.  Goihaiv  Ji9  Boof 
Onn  V.  CBDttnnr  Lul  .    ^  IT.  Wq  46 

0I;BBK  OT  SKAIiL  CAITBE!  cotjbt. 

Sei   PBnroiPAi.  Aioi  Sirsm— LiuiUTc 
or  SouTT  .       .  1. 1..  B.,  1  AIL,  87 

CLVB. 

1.  — ■ BspnlBloii   of  meiDber   by 

ooinmltt«e~Jf(UiiM,  "  Atidi  atUram  parltm." — 
G,  havfaiK  been  expelled  from  a  einb  by  the  com- 
mittee on  the  gnmnd  that  he  had  pnUiihed  a  c^Uin 
pamphlet  wtiicfa  wai  eonndered  to  he  a  libel  by  Uie 
committee,  toed  the  memben  of  the  committee  tor 
-damagra  and  to  have  hii  name  replaced  on  tbe  liit  of 
membera.  It  waa  proved  that,  in  coniideiing  O't 
condnct  with  reference  to  the  pnblication  of  tbe 
}«iBph1et,  the  committee  toc^  into  coniiderBtion 
cert^  Icttf  n  which  O  had  written  to  certain  membnv 
of  tbe  eomtaittee,  and  that  hii  npolaion  ivaa  partly 
for  printing  the  pamphlet  and  partly  fn  writing  the 
lettrn.  Stld  that,  aa  the  decision  of  the  committee 
wai  arrived  at  bond  fide,  the  Conrt  bad  no  right  to 
decide  whether  tbe  pamphlet  waa  or  waa  not  a  libel. 
Beld  fnither  that,  aa  O  had  no  opportnnity  of 
defendinE  himielf    on  the   charge  of  writing  the 


CliWR—eotmluded. 


Bait  tac  prloe  of  goods  sup- 


TTirt< 


piled  by  ol«b  to  a  Tost^vt—Sigkt  of  tinl— 

aeorefafy  qf  eluh. — An  actioa  to  recover  the  price 
of  fiooda  inpplied  to  a  member  of  a  oon'proprietary 
clnb  or  OQ  lut  reiponmbility  cannot  be  brought  In  the 
name  of  the  aeoretary  of  the  clnb.  HiOHin  v. 
BxisQB        ...        .    I.  HB,  14  Mad,  868 

-  IilabUity  of  the  seoretar;  of 


A  olub  In  reroeot  of  ft  oontraot  entered  Into 
for  tbe  benefit  of  tbe  membera  of  the  olub. 
— ffeld  that  the  leoretaTy  of  a  clnb  eonld  not,  nnleta 
he  ap«ciall;  accepted  a  personal  liability,  be  aned 
peramially  do  a  contract  entered  into  on  behalf  of  the 
memben  of  the  clnb  by  hia  predeceaaor  in  office  g  nor 
conld  the  tDembera  of  a  clnb  collectively  be  laed 
through  thdr  aeoretary  aa  their  repraaentative. 
IfosiK-WiBiiur  PBoTOcnB  Olds  v.  Sasullib 
[L  Ii.  B^  80  AIL,  487 

CO  -DXmxn)  AJTT. 

8tt  Ivanonoir  Oi  Dodrnma. 

[L  Ik  B,  17  Bom.,  884 

Ete  Cubs  ttnosb  Bbb  Jusioita— Puthi 


CODIPTIITO  THE  LAW,  OBJIOT  OT— 

See  STiTOTtB,  CoRalSTTOTIOB  Or, 

[L  L  B^  38  CftlGC,  668 
L  B.,  98 1  A.,  18 


See  DruBS. 
COHABTPATIOIir. 

Agreement  In  oonslder&tlon  of- 
fice CoirtBAOT  Act,  S,  28 — Illhal  Coh< 


[I.L.B.,a  AU,48S 
L  U  B.,  e  AIL,  818 
LB.,  tlL  A..44 
1. 1..  B.,  1  AIL,  478 
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DtoEflT  Of  cases. 
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StB  CovsraaxMnrniia  Conr. 
Sm  GAMSUxa     .    L  Ii.  &i  6  Bom.,  10 
[L  Ii.  B,  Id  Bom.,  388 

COIXBCTOB. 

8t»  Apfbal-Hbuvbbmiiit  ot  Libvs. 
Am  CiBiB  tnrDiB  Exicutioh  of  Dbobh 

— DSOXBBB  UBSBB  BBBTLAW. 

8m  Cuu  ukdhs  ExsouvToir  ov  Dbobbk 

— SXBOUnOK  BY  COLLZOTOB. 

Ste  Falsi  ErnmrOB— Oinbbaut. 

[Z.  L.  B.,  97  Calo.,  830 

Ste  HisBAf  BomroABT  Am,  te.  81,  SB, 

as  L  U  B.,  13  Mad.,  1 

8t«    Caub    mrsBK    Mbabukbkbht    or 

£E*>  CuiB  inrDiB  Pabtieb — Pabths  to 

SttlTB  — OOTlBHliaBT. 

Set  Cueb  nmiB  Pabhtion. 

£«■  BBS  JimiOATA— COKPBTSHT  CoITBI— 
BBmrtTB  COVBTB. 

See  BiKonoir  fok  Pbomoutioit— Whbbb 

SuTOnoir  IS  veobbbast  ob  othbbwibe. 

[I.  I..  B^  17  CalcL,  B78 

M  Agent  of  Court;  of  Varda. 

See  FiBASBB — AiPonmcuiT  Aim  Apfbab> 
Avoi         .       L  Ifa  B.,  16  Hod.,  186 

Applloatloii  by,  wbaro  not  party 

to  salt. 

See  Pacpbb  Sinr— Sititb. 

[L  Ii.  B^  16  Bom.,  77 

Oertiflaata  of— 

See  BiHSAs  Ibkasot  Act,  b.  M. 

[t  L.  R,  18  Calo,  371 
See  Cabbb  htdbb  Hbbxditabt  OrnoiB 

Acn,  B.  10. 
See  JttBiBDicrnoir  or  Cirn;  Cocbt— .Hbbt 
un>  Bbtznub  SriTB,  Bokbax. 

[I.  Ii.  B,  18  Bom.,  636 
See  Cabbb  ttrdbb  Pbhbioks  Aot. 
See  Casbb  imxjt  Pubiiio  Dbkasdb  Bb- 
OOTBBT  Aot. 


-  Jnrlsdletlon  of— 


8m  Cubs  uhdbb  JiiBiu>tonoR  or  Civa 
Com— BBTinn  Coubxb-Ordibb  ob 

BiTBlnTB  COUBTB. 


—  of  Soa  Oostams,  Madraa. 
See  Jvsimu,  OmoBBs,  Liabilitt  or 

[I.L.B„lUad.,80 


OOI.Z.BCTOB~-eo«i{mMi(. 

Order  of— 

See  Cabbb  uhsbb  Jdbibsiotiob  at  Cira 
CoFBT — BBrBHtn  Coitbtb— Obsbsb  or 
RttvBmn  CoDBTB, 
See  BuLis  iCASi  citdbb  Aotb. 

^  I^  B.,  13  AIL,  664 


.,16  1 


-  Power  of— 


See  Cabbb  mmBB  Coitbt  ot  Wabds. 

See  Casbb  tmsBB  Sau  ih  Exbotthok  or 

DBOBSI^ — BB-BAJ.BB. 

See  Sahotioh  iob  Fbobboittioh    Powbk 

TO  OBAHT  Saitctiom     7  Bom.,  Cr„  64 

[I.  I..  B..  a  AIL,  638 

I.  Ih  B.,  10  AIL,  683 

L  Z^  B..  18  AIL,  ISl 

See   VuJiAas   CfloWKiDABB  AoT,    u.   4S 

Ain>e4        .     I.Z,.B.,  310alo,aa6 

■         Befennoe  by—  , 

See  BOMBAT  Cini  Coitbts  Aot,  s.  16. 

[L  Ih  B^  16  Bom..  977 
See  Labs  Aoi^iTiBtTioir  Aot. 

[I.  L.  B,  7  AIL,  817 
1. 1..  B.,  IB  AIL,  S88 
Stt  Pbaotiub- CiTiL  Cabbb— Bhmbkhob 
TO  HiQa  CovBT. 

[L  I,.  B,  14  Bom.,  871 
L  I,.  B^  SI  Bom.,  806 
See  Stamp  Acn,  1879,  e,  60. 

[I.  IhB.,  16  Had.,  269 

1, Duty    of  Collootor-  SaU   ig 

Gurentmeiit  through  Collector — Oiving  poetetiiom 
to  pMTohaeer.-rWiien  k  Collector,  by  order  of  the 
Ba«rd  of  Bevenne,  lells  >  kbu  tnehs]  m  of  tapecahed 
Area  and  jiiiruii&,  and  borne  on  the  towji  under  e,  certain 
number  aai  name,  it  u  the  dnty  of  the  CoU»ctor  to 
point  ont  and  give  poweanoa  of  that  which  he  haa 
professed  to  aell.  Watsos  A,  Co.  r.  Shcbbomoybb 
[9  W.  B.,  968 

9, Poiition  and  dtUiei 

is  eaeeuting  decree  qf  Civil  Court  —  Civil  Proeedmr* 
Cod;  ISSa,  M.  aX-SaS—Sxeotiion  of  tUoree— 
Decree  Ira^tferreil  to  the  Calleeior  for  eaeetdiim — 
Colleetot't  d»lie*  and  potcert  in  exetntHoit — Civil 
Coiireejmritdic(io»  to  revira  Collector' eproaeedinfft 
in  eaecntitin. — A  decree  was  traDsferred  to  the  Collec- 
tor for  execution.  The  UftmUtdar,  nnder  (he  ordeis 
of  the  Collector,  put  np  for  nle  certeio  immoTokble 
property  belonging  to  the  jadgment-debton.  The 
sale  waa  coaflrmed  by  the  UamUtdar  with  the  aanc- 
tioo  of  tho  Collector.  Some  time  afterward*  the 
anction-purchaser  apolicd  to  the  Collector  fix  a  c«- 
tiflcate  of  nle,  but  &.e  Collector  refnaed  the  ooti- 
ficate  and  set  aside  the  sale,  on  the  gronnd  that  the 
pnrcliaser  was  a  relatiTe  of  the  decree-holder  and  had 
really  purchased  the  property  on  his  behalf  wiibont 
the  permiuion  of  the  Court.  Against  this  proceeding 
of  the  Collector  the  purchaser  made  an  applicatioo, 
Srst  to  the  Bnbor^iiate  Judge  who   had  kausfeiTed 


lizcdbyGoOt^Ic 
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DIGEST  OP  CASB3. 


(     1S62    ) 


the  decree  to  the  Collector  for  eiecntion,  and  then  to 
the  DiBtrict  Coort.  But  boOi  Coarti  declined  to 
eotertMn  hia  lipplication  on  the  ground  of  w&nt  of 
inrudictioQ.  Beid,  on  »n  application  to  the  High 
Cocrt,  that  the  Sabordinate  Jodge  had  jnriBdlcticm  to 
deal  with  the  application  ftnd  to  reviie  the  Collectoi'B 
pcDceedingi  in  exeontion.  Slid  alao  that  the  Collec- 
tor, having  through  hij  lubordinate  put  up  for  sale 
the  indgment-dehtor's  property  and  confirmed  the 
tale,  had  in  that  way  completely  executed  the  decree 
M  far  as  he  conid,  and  was  so  far  fttimtut  officio. 
His  doty  wae  to  make  a  return  to  the  Conrt  of  what 
he  had  done.  After  confirmation  of  the  sale,  he  could 
not  stt  it  aridfc  Per  Wmt,  J.— The  Collector,  like 
the  Kaiir  in  In^,  ia  »  miuieterLal  officer  when  be 
execntoi  a  deeree.  He,  like  the  N>zir,  mnrt  carry 
out  the  decree  of  a  Civil  Conrt  in  general  subjection 
to  the  judicial  directiou  of  the  Coiirt  on  whose 
anthorit^  the  coercive  power  exercised  by  him  retta, 
and  which  alone  can  de»l  jndicially  with  the  ques- 
tions that  arise  in  execution.  His  proceedings  and 
orders  are  anbjeet  accordingly  to  revuion  and  cor- 
rcctJoa  on  the  application  of  a  party  aggrieved 
whenever  he  nutcotuKivea  the  decree  or  acts  illegallj 
in  giving  effect  to  it.  He  is  limited  strictly  to  the 
precise  line  of  activity  tud  down  for  him  in  Uie  Code 
and  the  orden  under  it ;  and  in  cases  of  error  or 
doubt  it  is  the  Court  that  must  determine  whether 
be^  ae  its  ministerial  officer,  has  or  has  not  transgressed 
bia  powers.  Per  Bibbwooii,  J.~A  sale  made  by  a 
Collector  under  Cb.  XIX  of  the  Civil  Procedure 
Code  is  subject  to  conflrmation  by  the  Civil  Court 
under  s,  312.  Aa  soon  as  the  Collector  has  exercised 
or  performed  the  power  or  dutiee  conferred  or  im- 
poeed  npou  him  by  ss.  821  to  825  of  the  Code,  he  is 
fanetiu  officio.  If  he  has  sold  the  property  or  re- 
sold it  noder  the  power  given  by  cL  (e)  of  s.  325,  he  bae 
completed  the  execution  of  (be  decree  so  far  as  he  can 
l«ally  complete  it,  and  it  is  then  his  duty  to  retrans- 
mit the  decree  to  the  Court,  under  rules  prescribed 
in  that  behalf  by  Government  under  the  second 
paragraph  of  a.  320.  Where  the  property  has  been 
sold  or  re-sold,  the  sale  or  re-sale  canoot  be  set  aside 
by  the  Collector.  Any  application  for  setting  it  aside 
must  be  made  to  the  Civil  Coort  under  a  311  and 


iSss  Kbbsabsk)  e.  Basha  Pbasu) 

[I.  I>.  B.,  U  AH.,  M 
UlSHO  Fkuis  v.  HtVSA  EOAS 

[L  K  B.,  S  AIL,  314 
If  AiEir  ICui  V,  L&oma  If abau 

[L  lb  B^  8  AIL,  48 


8. —   Civil    Proetduit 

Code,  1862,  «.  2eS—I!xtcMtion—l}eorMforparli- 
tioa  nftmd  to  Collsetor — Colltator  bound  to 
partition  a*d  deliver  over  ponetiion  to  itntral 
allottee*  mtdtr  decree — Praofies.— The  dnty  of  the 
Collector  to  whom  a  decree  haa  been  referred  uoder 
s.  266  of  the  CivU  Procedure  Code  (Act  XIV  of  1S82) 
for  partition  i*  not  qonflned  to  mat  divinm  of  the 
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lands  decreed  to  be  divided,  bnt  includea  the  delivery 
of  the  ehares  to  their  respective  allottees.  Paubbct- 
DA8  Laehkidas  c.  Srankabbhae 

[I.  Lu  B.,  11  Bom.,  669 

4.   Ciiil  Proeedmre 

Code,  1$.  313,  390— Tranter  qfexeeiUion  of  decree 
to  Colleelar^^witdiclion  of  Cinil  Courti  to  enter- 
lain  application  ^ll^der  t.  813 — Bnlet  preteribed  bf 
Local  Sovanunent  under  i.  SX— Notification 
No.  671  of  1880,  dated  tke  30th  Atnit.—Seld  that 
an  applicatioa  ander  i.  313  of  the  Civil  Procedure  Code 
by  the  purchaser  at  a  stlo  in  execution  of  a  decree, 
which  had  been  transferred  for  ezecntion  to  the  Col- 
lector in  accordance  with  the  rules  prescribed  by  the 
Local  Ooireninieut,  was  entertaiaable  by  the  Civil 
Courts,  and  the  Collector  had  no  juriedictioa,  under 
the  Code  or  under  Notiflcatiou  So.  671  of  IBSO,  to 
enterttun  it.  Madho  Praead  v,  Hanea  Knar,  1.  L.  B., 

5  All.,  314,  referred  to.  Nateo  Max  c.  Laobmi 
Nabut    .  .     I.  Ii.  B,,  e  AH.,  48 

0.  ■ CiM   Procedure 

Code,  1S83,  :  aeS—Exeeutio*  of  deoree—Dearee 
for  partition — Land  Bevenne  Code  (Bombaa  Act 
Vojm9),  ,.  113-Collector->  power  in  cxecnHng 
piiriitioil  deeree — Cicil  Courft  juriedidion  to 
control  Cotleetoi'e  ociton,— Decrees  iu  three  eepaiate 
enits  for  the  partition  of  a  certain  estate  having  been 
referred  to  the  Collector  of  Katmigiri  for  execution 
onder  the  Civil  Procedure  Code  (Act  XIV  of  1882), 

6  266,  3  and  R  (brothers  of  tJie  first  appellantt,  who 
were  parties  to  the  suits,  objected  to  the  Collector's 
mode  of  partition,  and  applied  to  the  Court  to  aet 
aside  the  Collector's  scheme,  and  to  direct  a  fre^ 
partition.  The  Subordinate  Judge  of  Vengnrla 
granted  the  application,  and  set  aside  the  partition 
ordered  by  the  Collectta-.  Agunat  this  order,  V,  who 
was  plaintiff  in  one  of  the  anits,  appealed  to  the  District 
Court,  and  in  the  appeal  he  made  B  ^one  the 
reapondent.  The  Diatnct  Court  reversed  the  order 
of  the  Snbonlinate  Judge,  and  upheld  the  order  ot 
the  Collector.  Thereupon  B  preferred  a  second  appeal 
to  the  High  Cout  against  the  decision  of  the  District 
Court.  To  this  appeal  neither  R  nor  hi«  brother,  the 
present  appellant,  were  made  parties.  The  High 
Coort  having  confirmed  the  demsion  of  the  Diatrwt 
Court,  proceedings  were  taken  to  cany  out  the  parti* 
tion  accor^ng  to  the  Collector's  original  scheme.  The 
appdlant  objected  oa  the  gronnd  that  the  Collector's 
scheme  had  been  set  aside  by  the  Subordinate  Judge, 
and  that  he  (the  appellant)  had  not  been  a  party  to 
the  proceeding*  in  either  of  the  Appellate  Court*. 
He  contended  that  he  was  therefore  not  bound  by 
the  decisions  of  the  Appellate  Courts,  and  that  the 
order  of  the  Sabordinate  Judge,  setting  aside  the 
partition  ordered  by  the  Collector,  was  sfill  in  force 
so  far  as  he  was  coBCemed.  He  therefore  applied 
that  the  property  shonld  be  divided  in  accordance 
with  that  order.  His  application  was  rejected  by 
the  Conrt  of  first  instance  aa  time-barred,  Inaamnch 
as  more  than  a  year  had  elapsed  unce  the  date  of  the 
order  of  the  Subordinate  Jndge,  and  during  that  time 
the  applicant  had  taken  no  steps  to  enforce  the  order. 
On  appeal,  the  Acting  District  Jndge  confirmed  the 
Older  of  the  lower  Coort,  holding  tlut  Uie  order  ot 
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the  Snbor^nate  Jndge  wuno  longer  io  force,  luvlns 
been  act  twide  hj  the  High  Coart.  On  wcond  appeid 
tothe  High  Court, — fs/d  that  the  Appellant  ciuld  not 
mcceed  in  th«  preient  appeal,  the  object  of  wUch 
WH  to  reTiTe  the  otder  of  the  Snboniinate  Judge- 
That  ordeT  was  one  which  the  Subordinate  Jndge  bad 
DO  power  to  make.  It  inidred  taking  (he  execution 
of  the  decree  for  partitioa  out  of  the  Collector*!  hauda 
into  hii  own,  in  direct  coQtra^ction  of  the  lav.  In 
caie  of  partition  of  lands,  a  266  of  the  Civil  Pro- 
cedure Code  [XIT  of  1882)  and  a.  113  of  the  Bombay 
Eevenue  Code  (Bombay  Act  V  of  1879)  place  the 
eiecation  of  (be  decree  entirely  in  the  Collector's 
hands.  Hue  does  not  deprive  the  Coort  of  jndicial 
control  of  its  decree ;  u,  for  ioitacce,  if  It  iLould 
appear  to  have  been  obtained  b;  fraud  or  surpiiie  t 
but  in  the  preaent  ease  nothing  of  (bat  kind  wm  relied 
on.  Nor  wu  it  aseerted  that  the  Collector  had  acted 
in  bad  faith,  or  contravened  the  command  of  (he 
Conrt,  or  tiaaigreued  the  law.  What  was  alleged 
was  that  he  had  made  an  objectionable  partitioa. 
This  irat  not  a  ground  oa  which  the  tubonlinate 
Judge  could  intertere.  J)KV  Oofal  Savaut  c. 
Vabcdbt  Vitbal  Sirura  I,  Ii.  B.,  12  Bom.,  871 

6,- Exicution  of  deeres 

for  partititxt — Colleator,  Povgr  of,  to  rtfttte  txe- 
eKtian—  Ultra  viral.— T^e  plaintiffs  obtained  a  de- 
cree againit  the  detendante  for  partition  and  posses- 
riouof  (heir  ihaie  in  (be  Undain  the  village  of  Kasai. 
That  decree  was  »ent  for  eiecntion  to  the  Collector. 
In  the  meantime,  a  revision  survey  bad  been  iutro- 
dneed  into  the  village,  under  which  ihe  deeigaatiun  of 
Mine  of  the  landi  directed  to  be  partitioned  was 
changed  from  ihoti  to  dhara  landa.  The  CoUee- 
(or  proposed  to  partitloii  them,  as  described  by 
the  survey ;  but  the  plaintiffs  having  declined 
(be  proposal,  he  refused  to  partition  the  landi,  and 
Tetnrued  tmexecnted  (he  decree  to  the  Court.  On. 
reference  to  the  Blgb  C(mii,Setd  that  the  Col- 
lector had  acted  »ltra  virei.  The  pluntiffi  were 
entitled  to  have  the  lands  partitioned,  quite  indepen- 
doit  of  the  reault  of  the  new  snrvev  as  regvds  (be 
character  of  the  lands.  The  proposal  of  the  Collector 
was  virtually  to  contiavene  &e  command  of  the 
Court,  which  as  a  purely  ministerial  officer,  it  was 
not  in  Ml  power  to  do  dther  direcHy  or  indirectly. 
Guioji  Utikab  e.  Dsohdh 

[L  I..  R,  U  Bom.,  460 

7. Jf.-W.   P.    Laiid 

£eiM>«s  Aef  (SIX  of  187SJ,  u.  3.  ,%b-t.  (IJ, 
107—Fartitio*—  JTiyti-ni-urs— Pokm-  ofCollteior 
0%  ermilitutiiig  a  aew  ntehal  bg  parUtio»  fo /rants 
afriih  Ka}ib-%l-Mrx  for  tita\  ««*oi.— It  is  within 
the  implied,  though  not  within  the  speclfled,  powen 
of  a  Collector  while  eonititating  new  mebals  by 
partition  of  a  previously  existing  ungle  mehal  to 
frame  a  new  wajib-ul-nri  for  each  of  the  new,  mehals 
fo  constituted.    KiDAX  Kath  v.  Bam  Dial 

[I.  L.  R.,  16  AIL,  410 

&   — Power  of  CoUootor— OJIcer 

anting  i%  tao  aapacilitt — Criminal  Procedure 
Codt,  ISei,  t.  I6S.— A  Collector  who  entertaiui  a 
charge,  under  s.  IBS  of  the  Code  of  Criminal  Proce- 
dor^  of  an  offance  against  any  Court  or  pubHc 
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servant,  sbon  Id  not  try  the  case  lumielf  as  a  HagistiBte 
nor,  nnlev  nndei  very  exceptional  circumstances, 
give  evidence  as  a  witueaa  before  himself  as  Magts- 
(rate.    Qunir  «.  Hbhix  HAHm 

[9  W.  B.,  Or.,  18 

e. Power  to  amlhoriM 

manager  to  snt—Beng.  Act  IV  of  1S70,  i.  It— 
Qiinra— Whether,  where  the  estate  and  dtects  of 
minors  are  by  an  order  of  the  Civil  Court  vested  in  the 
Collector,  who  appointed  a  manurer  under  Act  XL  of 
1858,  the  Collectorbaspower,  under  Bengal  Act  IT  of 
1870,  B.  II,  to  give  authority  to  the  manager  t« 
bring  a  suit  b  the  Civil  Court.  The  point  bdng  a 
technical  one,  and  no  substan(ia1  injury  having  bwn 
done,  the  High  Court  refused  to  interfere.  Iir  ths 
MATTBB  at  lUXEB  DoBS  BOT       .     18  W.  B,,  40S 

10. ■ CoUeelor  at  mana- 
ger of  a  ninor't  eHaft—Aet  ZZ  of  ISM,  ss.  M 
aid  IB-Officer  of  Oocermnnt— Act  Sir  of  laeS, 
I.  82~j¥ried:ciion.—Sii.  11  and  IE  of  Act  XX  of 
1864,  taken  together,  show  that  a  Collector,  when 
appointed  to  take  charge  of  the  estate  of  a  minor,  is 
so  appointed  in  his  capacity  as  Collector,  and  there- 
fore as  an  officer  of  OovcmmeDt  within  the  meaning 
of  Act  XIV  of  1869,  s.  82.  NARBorauo  Baka- 
LvxuicAxBAO    L  Ii.  B,,  1  Bom.,  818 


IL- 
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Code,  1882,  e.  iSi—CtiltetoT  at  guardian  qf  »ard 
—Sotiet  in  luit  to  rtemer  moneg  from  eitate  of 
loard. — In  a  suit  (o  recover  money  dne  on  a  promia- 
sory  note  executed  by  the  deceswed  saniindar  ont  of 
the  estateof  (be  deceased  and  of  his  SOD,  (be  defendant 
a  minor  under  (be  Court  of  Wards,  the  Dd lector  bdnz 
appdnted  guardian  aiJ2tte«of  the defraidant,  ideaded 
that  ander  a.  iZi  of  the  Coda  of  Civil  Praeednn  he 
was  entitled  to  notice  before  suit,  and  the  sitit  was 
dismissed  on  the  ground  of  waqt  of  notiee.  S*id  on 
appeal  that  a.  4U  was  not  applicable  (o  the  case. 

AMAHTHABAKAir  «.  BAHABAKI 

[L  lb  B^  u  hml,  sn 


Code,  1882 

joined  a  parts  '"  reipeet  of  minor't  property  ad" 
minitltred  h«  him,  to  protect  minot't  title.— The 
pluntifE  sued,  as  purchaser  at  a  Conrt^ale  of  the  in- 
terest of  defendant  No.  1,  to  redeem  and  recover 
possesdon  of  the  land  in  dispnte,  alleging  that  it  had 
been  mortgaged  by  defendant  No.  1  to  def mdant  No.  9. 
Defendant  No.  1  denied  the  mortgage,  and  that  he 
had  any  title  to  the  laud,  which  he  said  belougsd  to 
S,  and  formed  a  part  of  S't  desmukhi  vatao.  K 
having  died,  leaving  a  minor  widow,  sued  at  defendant 
Na  4  in  the  suit,  the  estate  was  administered  by  Uie 
Collector.  On  the  application  of  the  minor'a  penonal 
gusrdians,  the  Collector  was  joined  aa  a  party.  The 
Collector  contended  on  the  minor'B  behJf  (bat,  the 
suit  having  been  bitmght  withont  notice  to  him  as 
reqnired  by  i.  424  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882),  it  was  nnt  maintainable.  The  District 
Judge  was  of  oimiiou  that  notice  was  neceosary.  Be 
therefore  rejected  (he  pluntlffs  claim,  and  ordered 
the  Bale  t<i  be  set  aside.  On  appeal  by  (be  plalntiS  to 
the  High  Conrt,— .&■;<<  that  DoticeQndert.4M  of  the 
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CitU  Procednw  Coda  (Art  XIV  of  1883)  wm  not 
neceinry.  The  Collector  wm  made  a  party  not  in 
r«ip«ct  of  any  alleged  illegal  art  by  him,  bat  on  iho 
application  of  theminor'aperKniBl  giurdiani,  in  order 
to  pnitert  the  mioor'i  title  u  let  ap  by  the  flnt  de- 
fendant.     BSAC  BiliiSA  D.  NlITA 

[I.  L.  B^  IS  Bom.,  84S 

18.  Suit     to     eancil 


fottak  of  Oor*rN>M«i  tixitle  iinud  by  CeUt 
Paatr  of  Collsctor  to  eawal  pottah  granted  b,i/  kirn 
-— Maa<j>')^  ordtr—Mirtalci,  Potlak  granltd  by.— 
The  plaintifl,  hailug  obtained  from  the  HeTenne 
offlceri  of  the  diitrirt  a  pottah  of  aoTemment  waate 
land,  laed  for  the  cancellation  of  a  pottah  foe  the 
mue  land,  anbuquently  granted' to  nthei  penoni  by 
the  C<:llector,  who  eonndered  that  the  inne  of  the 
plaintiff'g  pottah  wai  not  in  accordance  .with  the 
darkhftit  mlei.  Htld  il)  it  wm  not  competent  to 
the  Collectcr,  even  if  the  first  pottah  «bs  granted  by 
mittake,  to  iune  the  leccmd  pottah  in  enpenesuon  of 
that  inned  to  plwntiff  ;  (2)  It  wai  competent  to  a  (^ril 
Court  to  paM  a  decree  declaring  the  tecond  pott^ 
null  and  TLid,  and  the  plaintift  vaa  entitled  to  inoh  a 
decree,  Kullappa  Ifaik  v.Samait^ja  Chariyar, 
4  Mad;  439,  followed.  Cou^ktiok  0>  Saiax  r. 
BisaAfFA  .  .    L  Ih  B.,  12  Kad.,  404 

14. Foietr  of  ColUe- 

ieratageiU  to  Co^rtiff  Wardt— Contract  Aef,t.  US, 
el.  8~Pnmitt  to  pay  a  tiixf  barred  debt — Mad. 
Beg.  V  of  1904,  :  17.— A.  Collector,  ai  agent 
to  Uie  Conit  of  Wardi,  hai  no  antbority  to  bind  a  ward 
of  the  Court  of  Ward*  by  a  pn^miae  nnder  the  Con- 
tract Art,  a.  aft,  ct.  3.  to  pay  a  debt  which  ia  barred 
by  lii^BdcD.  SvxTUiiSATlnA  n  Habirdrji  Tha- 
TUz  .  .    L  HB^  18MAd.,S66 

16.   Civil  Procedure 

Cede  0882).  Me.  299  a»d  3aO—S»ec%tion  of  decree 
—Power  of  Collector  to  deal  Kith  money  retUted 
through  hie  Court  i»  exeeuiiou  qf  a  Civil  Course 
decree— Sale-proceede,  Diitriimtion  of.—  Where  a 
decree  hat  been  lent  to  the  Collector  for  execution 
under  s.  880  of  the  Code  of  Civil  Procedure,  he  holds- 
Buy  money  which  may  be  realf  ied  in  execution  of  saeh 
deraee  at  the  diipoeal  of  the  Civil  Coiui  by  which  the 
decree  baa  tieen  sent  to  him  for  execntion,  and  he  ii 
not  competent  to  diitritmte  tncfa  money  in  contnven- 
tlon  of  an  order  from  the  Civil  Court.  Titisbi  L1£ 
p.  DioxniATDis  LiL    .       .    I.  II.  B„  16  AIL,  1 


1&  Opoe  of  Jcati— 

Hereditary  qglee—Waiau—SeredUary  OffioieAei 
fBom.  Aat  III  of  1H74),».  9— Grant  far  publio_ 
purpoeee — Seeolniion  of  Qovemmenl—Poeteteion, 
Delivery  o/.— The  office  of  kali  ia  not  an  hereditary 
office,  nnleas  perhapa  by  apecial  custom  of  the  locality. 
Where  such  a  coitom  is  not  etfiabliahed,  property 
attached  to  the  office  ia  not  watan  property,  and  the 
Ccilector  has  no  power  to  make  an  order  with  retpert 
to  it  nnder  a.  9  of  the  Hereditary  Office*  Art 
(Bombay  Act  III  of  1874).  Jatnal  t>alad  Ahmedv. 
Jamal  val'ad  Jallal,  I.  L.  B..  1  Bom.,  633,  and 
Daudeha  v.  Imaliha,  I.  L.  E.,  H  Bom.,  72,  foltoved. 
A  reeolntioD  of  Oovemmeat  empowering  a  Collector 
to  levy  foil  aise»ment  from  the  peraoD  other  than  the 
gnntec   in   poeecauon   of   land   granted    for   pnblic 
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service  does  not  anthoriie  him  to  order  the  delivery  of 
possession  of  the  land  to  (he  grantee.  BUA  Eauji 
Sekt  Sfikfi  v.  If  ASBASiniDiif 

[I.  II.  &,  18  Bom.,  108 

17.— —  Collector  SB  Munioipal  Com- 

miss loner— SiXrtof  Magietrate—Act  XIV  of 
lSo9,  e.  82— Bom.  Ant  VI  of  1878—Jnriedietion 
— Aett  done  in  publio  ca^oci/y.— Where  the  acta 
compluned  of  by  the  plaintiff  were  committed  by  the 
CoUcetor  of  a  diitrirt,  appointed  Hnnicipal  C  ommia- 
Doner  nnder  Act  XXVI  of  IhSO,  au  6.  in  hit  ifficial 
capacity  of  District  Magiatrate,  and  beftve  Bombay 
Act  VI  of  1S73  came  into  force,- Sold  that  the 
Uonicipal  Commisaioner  was  an  otBcer  of  Ooverumeut 
within  the  meaning  of  s.  32  of  Art  XIV  of  1S6S, 
and  ought  to  be  sned  in  the  Conit  of  the  llistrirt 
Ja^e  aad  not  in  that  of  •  Subordinate  Judge, 
QntfTS — Whether  a  suit  nnder  Bombay  Art  VI  of 
1673  must  be  commenced  in  the  Djatrirt  ConrL 
Qakqadeax  Shitkasb  c.  Collboiob  or  Amued- 
BAOAB  .  L  II.  B.,  1  Bom.,  688 

IS,  — . Deoroe  (br  Mtle  sent  to  Col- 
lector for  axoeaUon—Fovier  of  Collector  to  vary 

decree— R'ipomibilily  of  Collector  tojudgmeal-crt- 
ditar.—A.  Collector,  to  whom  a  decree  tor  sale  of 
mortgaged  property  has  been  transferred  for  eiecn- 
ti.,D  nnder  s.  320  of  the  Civil  Procednre  Code,  is 
limited  to  one  of  the  three  courses  speciSed  in 
a.  USl,  and  may  not  depart  from  them  <  mnch  lea* 
may  he  do  what  the  Court  itaelt  could  not  do  in  snch 
a  cMe— allow  payment  of  the  debt  to  be  made  by 
inatalments.  A  Cotlectts',  to  whom  a  decree  ha*  been 
so  transferred  for  eiecntion,  actsniinistenally,  and, 
when  he  del^ataa  his  fanrtioni  to  an  ainstant  or  a 
mamlatdar,  Incors  a  riik  of  having  to  answa  in 
damage*  to  the  person  who  is  by  any  error  or  niitake 
deprived  <rf  the  fmits  of  his  Jndgment ;  and  thi*  ritk 
attache*  independently  o(  malice  m-  negligence.  Ha- 
BADAJl  E&UBSIKAB  ■.  Habi  D.  CMIKira 

[I.IhB.,7Bom.,S8a 
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truislt  datlee  In  BritUh  terrltor;  for 
ToT^lsaaiMte-PavierofColleclor.SeldthMfA 
Wat  beyond  the  power  of  a  Collectorto  iune  an  order 
prohibiting  the  receiving  of  transit  duties  tar  Hol- 
W"!  QoTemment  in  BriUah  torrittvy.  Bbo-.  «, 
ViiHAii  LAxtBiTiCAii  .    6  Bom,  Ct.,  18 

aO,  ...  ..- SCodificatton  of  orders    of 

AaaieUnt  Co^^otor— Afad.  Bege.  IX  of  1832 
and  VII  of  1838,  e.  3— Pobbt  of  Collector.— Thx: 
authority  of  a  Collector  to  modify,  confirm,  or  reverse 
the  decision  of  the  Head  Assistant  Collector  nnder 
h  8  of  BsguUtioD  VII  of  1828  is  not  confined  to  eases 
decided  nnder  Begcilatlon  IX  of  1838  only,  and  the 
decision  of  the  Collector  under  Begnlation  Vlt  of 
1828  ia  final.  CHimA  AlTAH  «.  Hahomsd  Faeib- 
urnnr  Saib  ....    9  MmL,  SSS 

flL Power  to  eetaeide 

dedeion  umler  Mad.  Act  VIII  of  laSS.-A  Cdlec 
tor  ha*  no  power  tosetatide  tbedectrionof  a  Bead 
Auittant  Collcctar  when  the  btter  is  uercbbg  the 
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powea  axtferred  od  ■  Collector  by  AUdnM  Act  VIII 
of  1866.     KuuAU  UkU  E.  KlLUPPBR 

[6Uad„U» 

aSL Ob]«ation  to  register  Kod 

UBSsa  land  transferrod  Id  nooordanoe  with 
Mad.  Beg.  XXT  of  1802.— A  Collector  ii  boani 
to  refriflter  tad  iab-unn  a  portdwi  of  ft  uaundwi 
tntuferMd  in  Mcorduice  with  the  proviiioiuot  Segn< 
ktioQ  XXT  of  1802,  rocb  tnnsfei  not  btiag  oppomcl 
to  Hindn  or  Hihomadan  law,  or  the  euiting  law. 
Potnmma  Tktax  v.  Couboiob  o>  UiDtrsA 

[3Kad.,86 
IsBoe  of  Bommons  to  attend 


departmental  aoaoiiT—ifai'.  .^ct  III  of  1869. 

— A  Collector  who,  in  order  to  draw  np  a  report  for 
the  informatiQn  of  OoTerometit,  holdi  a  departmental 
enquiry  into  the  condact  of  a  tahii]dar  accnied  of 
eitortian  in  the  diuharge  of  hia  executive  dntiM,  ia 
aathorixed,  andec  the  provieioiu  of  Madrae  Act  III  of 
1869,  to  inue  inmmonMi  for  the  attendance  of  per- 
■oni  whoM  evidence  may  appear  to  him  neceuary  for 
the  inreatigation.     Skdiitau  Atahsab  e.  Qoun 

[LI..B^4Mad.,888 

S4. —  Power  ofCoUeotortotrana- 

fer  anlta  under  the  Bent  BeooTery  Aot— 
Mad.  Reg.  VU  o/ 1888.— The  CoUector  of  a  district 
ia  competent  fo  ti«nefer  laits  nnder  the  Bent  RecO' 
very  Act  filed  before  an  Anitant  CcJlector  In  hia  dii- 
trict  to  the  file  of  any  other  Annitant  CkiUector  in  the 
iame  <UitTict.     Euxuanatha  v.   TixcTBBaADA 

[L  Ii.  B.,  7  ICad..  420 

25. Beffarenoe  to    district  pan- 

Chayet— Jfad.  Rtg.  XII  of  1816— Fillaffi  pan- 
ckaytt — Power  of  Colltcior. — A  Collator  cMutot 
order  a  reference  to  a  datrict  panehayet  tmda  Begnla- 
tioQ  XII  of  1616,  DOlen  there  has  been  (1)  an  enquiry 
aa  to  whether  the  parties  will  anbmit  to  the  jnriadiction 
of  a  village  panchayet  ;  (S)  an  objection  from  either 
party  to  mch  cef  erence,  and  a  regneet  in  writing  by 
(Hio  of  the  partiee  that  the  matter  be  refarred  to  a 
district  pancbayet.    Cbhati  v.  PBnsAimsi 

[L  I..  B,  8  HJuL,  660 

96. Deputy  CoUeotor- fn/ervaM 

ofeanttoMuiuif—Mad.  Sea.  XII  of  1816— Act 
VII  of  1SB7.—A.  Depnty  Collector,  invested  by  a 
Collector  with  alt  the  ^wen  of  a  Covenanted  AMiat- 
ant,  or  with  the  ipeual  power  to  determiae  d^ma 
onder  Begnlation  XII  of  isie,  ia  competent  to  refer 
oaiea  nnder  that  Begnlation  for  diipoeal  to  a  Dis- 
trict Mnnnf.  The  authority  most  bedelegated  under 
s.  8,  Act  VII  of  186T.    Ajcokzkdus 

[4  ICad.,  Ap.,  1 

VI.  Stitforrtimmp- 

tion—Beng.  Sea.  II  iff.  1819,  t.  BO Under  s.  90, 

R^nlatioa  II  of  1819,  a  Deputy  Collector,  although 
autbonied  to  put  the  case  in  such  a  state  of  prepara- 
tion  as  to  facUitate  the  hearing  and  dedsioa  by  the 
Collector,  had  no  aothority  to  pronounce  a  decision 
himealf.  BlSHAiUIiauB  Qhosb  r.  Kbibuhiiautr 
Bor        .        .       .         .1  lad.  Jnr.,  O.  &,  84 


9& SuitmMhr  Bu^. 

Ztg.  II  of  1819.— A.    Depnty    Collector  hu  no 
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jurisdiction  to  try  a  snit  nnder  a.  BO,  Regvlatbn  II 
of  181S.  bat  should  return  the  plaint,  and  refer  the 
party  to  the  Collector  who  has  jorisdiclloii.  Godkbi- 
EAXT  Bambuke  C.  LAUi  Maboukd  Mollah 

rW.B.,  P.B.,  70 
MorBh.,  86B  :  9  Hay,  107 

Eallt  Dabi  Babbbiib  v.  Mvity  Lau  Cbhosbb- 
Birrn Karah.,  48S 

20. Aet    XXII   of 

187»—Act  XIV of  186B,  ».  8—Colleetor  i>  ehargt 
Hf  t%b-ditino».~i.  Depnty  Collector,  whoby  virtue 
of  Act  XXII  of  1S73  muat  be  deemed  to  have  been  a 
Deputy  Collector  in  charge  of  a  inb-^viaion  within 
the  meaning  of  Act  X  of  IBfiS  and  Act  KIV  of  IS^ 
and  whose  power*  tor  the  decimon  of  auits  were 
therefore  the  powers  of  a  Collector,  was  tTanaferred 
to  the  settlement  department,  and  heard  and  deter- 
mined a  suit  onder  Act  X  of  1869  for  enhancemtmt 
of  rent.  Seld  that  his  powers  continued  in  Mm 
notwithstani^g  his  transfer,  and  that  therefore  he 
did  not  need  to  b«  re-invested  under  a.  8  of  Act  XIV 

of  1868.      OmSBASBB  e.  DiUOOKH  Bai 

[6  ET.  W.,  221 
30. 


^pt^  Colleetor 

KheHier  a"  Coitrt  "  it*dtr  Land  AcgmtiUon  Aet — 
Judicial  Officer — Sevenue  Court — Proteeutipn  for 

fain  eeidtnct-Crimiital  Frocgdmrt  Code,  1898, 
t.  476—FtiuU  Code,  :  I9S.— The  expretsioa  "the 
Conrfln  the  Land  Aoqnisitioa  Act  does  not  include  a 
Collector,  nor  is  tha«  any  anthority  ^ven  to  the  Collae- 
tortoadndniater  an  oath  or  to  require  a  verification.  It 
is  a  false  statement  made  und^  a  verlfleaUjn  that 
constitute*  an  offence  nnder  *.  19S  of  the  Penal  Coiit, 
not  a  veriBcation  oath  or  solemn  affirmation.  Ilie 
Deputy  Collector  acting  under  the  Land  Acquisition 
Act  is  not  a  judicial  ^cer,  be  cannot  properly  be 
regarded  as  a  Kevenne  Court  within  the  terms  of 
I,  47ri  of  the  Code  of  Criminal  Procedure,  hia  pro- 
ceedings under  the  former  Act  are  not  regulated  by 
the  C(^e  of  Civil  Procedure,  nor  is  he  right  in  requir- 
ing a  petition  put  in  before  him  to   be  verified  in 

-  accordance  with  that  Code,  so  aa  to  nuJce  any  falae 
statement  pumshableas  perjury.  TheDelluty  Collec- 
tor Is  not  in  a  position  to  pass  any  final  order  in  the 
matter  of  value  of  the  land  or  the  right  to  claim  the 
price  fixed  j  a  party  dissatisfied  can  claim  a  reference 
to  the  CSvil  Court,  whose  dnt  j  it  is  to  settle  the  matter 
in  dispute  iudlGislly  ;  therefore,  to  subject  parties 
who  claimed  the  right  to  such  a  reference  to  a  crimi- 
nal prosecution,  when  the  matt«n  cxi  wluch  the 
Deputy  Collector  had  formed  an  o]dnioiiaa  a  Bevenue 
Officer  under  the  Land  AcqniaiticHi  Act  must  be  sub- 
mitted to  the  determination  of  a  C  onrt,  i*  obviously 
premature  and  improper,  and  is  almost  certain  to 
opeiate  very  {trejn^cially  towards  them  in  the  trial 
before  the  Civil  Court  of  the  same  matter.  Dusoa 
Dab  BtrxHTT  v.  Qubbb-Ekfbirb 

[Z.  Ih  B..  27  Calo.,  820 


■Act  XXII  of  1873— 
,  Ml.  7,  6.— The  provisioDs  of  *.  3 
187a  applied  only  to  suits  m  whioh 
of  Depnty   Collector*  were  liabla 
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(    U70    ) 


to  be  Mt  uide  for  w»iit  of  jorialltition,  mod  did  not 
bftve  the  effect  of  rsTiving  decraea  pMted  by  tbem 

wUeh  bad  been  umnlled  in  appcsl,  or  of  uiDnlling  tba 
decreei  in  appeal  by  wMch  those  decreei  were  an- 
nnlled.  Sicept  la  tbe  cues  of  Depnt;  Colledort 
ewplojed  io  making  or  reviling  a  lettlement.  Act  T  of 
1874  mode  no  proriiion  for  the  vtlldatioo  of  decrsei 
of  Deputy  Cdiecton  ut  aaide  for  want  of  jnriidictioD, 
or  for  the  in-validation  of  the  decreea  of  the  Appellate 
Conrta  which  aoanlled  thoas  decree*.  Qunre — 
Whether  the  proriio  to  a.  8  of  Act  I  of  187i.  that 
tbe  pToriikoi  of  the  aeetion  iboold  not  kpply  to  anj 
case  in  which  tbe  bolder  of  a  decree  made  by  an 
officer  employed  in  making  or  revi^ng  a  Bettlement, 
and  treated  u  invalid  for  want  of  anthority  in  inoh 
officer,  had,  before  tbe  paaiiiig  of  the  Act,  obtained  a 
decree  in  a  competent  Coart  in  another  iiiit  on 
the  Bune  ranee  of  action,  wonld  have  applied  to  a 
eaie  where  the  holder  of  the  decree  bronght  ancAber 
■nit,  the  decree  in  which  waa  agunat  him,  JiiwA 
Bam  c.  iBxn  .  6  If.  W^  168 

82.  Deputy  Colleotor  anting  u 

Bettlemont  Oaoer— Big.  JX  of  1836,  tt.  B  and 
e.— Any  Depaty  Collector,  depnted  and  anthoiized 
nnder  t,  6  of  Begnlation  IX  of  1826  to  make  an 
enqniry,  witli  the  lame  powen  and  antboiity  in 
regard  to  all  laudi  held  free  of  aaacMmeot  and  for  the 
icveatigation  of  all  claima  touching  inch  hmda  aa 
by  a.  6  of  the  Begnlation  were  veated  in  CoUec- 
tora  making  aettlementa  preacribed  by  Begnlation 
Til  of  isaa,  ia  jnatifled  In  taking  the  initiative  in 
CMsa  in  which  the  Qovemment  baa  no  iateceat,  aa  in 
plota  nnder  50  bighaa,  with  reapect  to  which  it  haa 
wured  ita  right  to  reaame  in  favoor  of  the  proprie- 
tor of  the  mehaL    Bbolu  Mibiib  v.  Euhiya 

Lii 7  IT.  w.,  soa 

S8. TntiufeT  of  oace  to  Aaalet- 

Uit  CoUaotor  to  record  evldoaoa.— A  Collec- 
tor la  Ineompetent  to  tend  a  caae  to  the  Aaaiataot 
Collector  merely  to  re^d  the  eridenee  therein,  and 
when  thia  !a  dime,  all  mbaaqnent  pfocerdinn  will  be 
umolled.  ZiD-ooimiiA  ■>.  AsjooimA  PnaEAs 
[8  IT.  W,  98 

BiowAm  Dim  aaaa  r,  Bm  SmsR 

[a  TS.  W.,  196 

84. OfFsnoa  asolnit  tlie  Btamp 

IMW—Ael  XVIII  nfm9,  t.  «.— The  Collector, 
being  primarily  reaponaible  for  the  proaecntion  of 
diencea  ag^nat  tbe  Stamp  Acta  of  1869  and  1879, 
■honld  not  himaelf  try,  aa  a  Hagiatrate,  a  perton  ac- 
enaed  of  an  dience  ag^at  either  of  thoae  Acta, 
BHPBBaa  o>  ImiA  o.  Dboki  Naxdui  Laii 

[I.  I..  R^  3  AIL,  806 

86,  — Agrent  of  Court  of  Warda 

for  diBqoAlifled  proprietor— .jr.- 0^.  P.  Land 
Eivenue  Act  (XIX  qf  1873J,  i.  804— Public 
offlcir-Civil  Procedure  Cade,  1877.  ;.  »  a»d434. 
— A  Collector,  when  acting  nnder  a.  201  of  Act 
XIX  of  1873  aa  the  agent  of  the  Conrt  of  Ward) 
in  reapect  of  the  eatate  of  a  diainalifled  peraon,  ia 
a  pnbuc  offlcer  within  the  jneaning  of  •*.  3  and  134 
of  Act  X  of  1877,  and  eonteqnently,  when  aned 
tor  acta  done,  in  that  oapwtty,  ia  entitled  t«  the 
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notice  of  anit  reqntred  by  the  latta  leetion.     Cojb- 

iiBoros  cn  Butob  v.  HvKDrAB 

[L  Ik  Bq  8  All.,  SO 

88.  Panar     lo      Mtt 

aiida  lala  uadar  «.  311,  Citil  Prectdmre  Cod« 
(ISSaj—Bulti  made  bg  Bovtiay  Goventmt»t.~ 
Under  the  rulea  made  by  the  Local  Qovemment  of  the 
Bombay  Preaideccy,  a  Collector  haa  not  the  power  of 
the  Conrt,  nnder  i.  811  of  the  Civil  Procednre  Code, 
to  aet  aaide  a  aale.    ITASATAir  v.  BA*in.E&AH 

[L  I^  B.,  SS  Bom.,  681 

87. Power  of    Colleotor— JI^ar> 

aiM«  ftjp  ColUetor—Juritdielio»  ofDiitrict  Court — 
Laud  AequUitiim  Aet,  i.  55.— A  Collector  is  not 
eompetmt  to  refer,  nor  a  Diatrict  Jndce  to  decide,  any 
qoeatioD  arinng  noder  Land  Acquiution  Act,  a  S6. 
BAiuuXBAia  0.  CoLLiaroA  o>  EirrsA 

[I.I..B,ieKad.,  821 

COLUSIOir. 

;S«a  JuBiiDionoif— AiKiRu/FT  una  TioB- 
AskixuTT  JuBiBDionoir. 

[10  Bom,  UO 

1  Hyde.  876 

4  Bom.,  O.  C  140 

Btt  CiBiB  imu  SHiPFQta  Law— Cot. 

LiaioB, 

Damage  done  to  ahlp  by— 

3t  Lmmxias  Am,  1877,  Aar.  36. 

[I.I<.B.,UBom.,188 
COIiLUBIOZT. 

8tt  DrroxoB  AoT,  a.  13. 

^  L.  B.,  U  Colo.,  661 

Btt  CUH  mtDOB  FltAUD. 
See  InoLTiKT  Act,  i.  9. 

CLXhB.,SlBom.,a06 

OOHUIBSIOir.  Col. 

1.  CmL  Cabib  .  1871 

S.  CanosAir  Ciaas    .  1376 

See  BacKirBR   .  L  lb  B,,  US  Had.,  988 


See  Lbttzbs  Patutt,  Hioh  Cottbt,  ol,  16. 
[I.  It.  B.,  1  Had.,  148 
—  Payment  of — 


Saa  Bhoub      .  I.  Ii,  &,  90  Bom.,  194 
—  Bnla  oa  to  rate  of— 
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COX2KIBBION— continued. 


DIQEST  OV  CASES. 


(  im  ) 


— ■  to  Ameen  to  fix  mesne  profits. 
iSce  CouxT  Fug  Acfi,  a.  20. 

[L  1^  B.,  17  Cftlc.  281 
to 


fwEzBoiiToR     .  X.  I>.B.,2aCalo.,  14 
Set  Haeouesah  Law—Will. 

[I.  l..  B.,  26  Calc,  9 
■ —  to  Uookt«are,  Frsotioe  of   glv- 


—  to  Offldal  Asalgnee. 
Set  Ihbolteht  Act,  b.  19. 

[L  L.  B.,  8  Had.,  78 
LI..B..18Calo.,ee 

to  tiAe  «Tldano&  , 

Set  ArPBLLATB  CoiTBT — Bbkobb  Amor- 
aa  OB  HOT  Hism  o*  Case. 

[L  L.  B.,  26  CftlQ.,  607 

8  c.  w.  N.,  see 

Stt  XrmmoK—CiTu.  Casks —Sbooksasi 

EraiBNOB — VoB-ncmvoitox  voa  otbeb 

Cauibb  .      ..    L  Zi.  B.,  9  Calo.,  988 

Stt  Paksaxashih  Wovbn. 

[1. 1..  B,,  4  Calo.,  20 :  8  C.  li.  B.,  93 

18  W.  R.,  280 

X.  Xi.  B..  26  Calo.,  660,  6B1  note 

8  C.  W.  N.,  760, 781,-763 

SmFbaotiob— Crrii.  Casks— ComnsBtoy. 

[I.  Ii.  B.,  28  Calo.,  404 

—  toTruBtoes. 

8te  Will— CoMSTBTTcnoi). 

[Z.  L.  B.,  24  Calc  44 

I.  CIVIL  CASES. 
Case  on  perenptoiT  board— 
mminion   tor  the   exAnunatioa    of 


iBraing  of  mch  conimiuioii  is  not  cat cul&ted  to  preju- 
dice the  defend  Ants,  01  to  Bnbject  thtm  to  Ion  orinroa- 
Tcnience.    Jabshbn  v.  Dvhdas  1  ETde,  369 

2. WltnesB  out  of  jurlBdiotion— 

Poner  of  granting  conmiiiion  lo  examina  a  party 
fa  tuit. — A  commiision  will  be  granted  mercl;  ai  a 
matter  of  cour»e  to  euunioe  a  material  witneee  who 
Is  out  of  the  ifnrudiction  of  the  Court,  if  the  witncw 
cannot  be  broaght  into  Oonrt  b;  ita  ordinary  proceu. 
Bnt  the  commiedon  will  not  be  granted,  at  the 
initanoe  of  either  party,  to  enable  blm  to  give 
eiideDce  himself  under  a  comn-.iBgion,  except  ouder 
very  strong  eircamBtances  indeed,  inchos  where  he  is 
serionsly  ill     Dotjobtt  r.  Wisb 

[1  Xnd.  Jar.,  IT.  a,  867 

8.  — ObllgatloiL   to  iasue.— As    to 

the  obllgftticsi  on  the  CokA  to  ' 


COMMISBIOIT— ow,««««rf. 

1.  CIVIL  CASES— oo«i.««*i, 
■ee   per   Aihblib,    J.,    in    Habidab    Baibaxh    «. 

HOAZAK  H08^iBIN 

[8B.  L.B.,Ap.,ld:  15V.B^447 


is    inTcsted   with   discretiunary 

to  refuse  applications  made  nni 

1869,  for  the  examination  by  commission  of  witnessed 

resident  more  than  100  miles  distant  from  Calcutta. 

Bfbkki  b,  Efbb  .1  Hyde,  68 

CommlBBion  to  example  wlt- 

'    /"•■  J"     ■■ 

,, ,  _jder  8,  6- 

Code  (Act  X17  of  1882),  tor  a  commission  i_ 

for  the  eiammstion  of  t&ee  female  witnesses  (P,  B, 
ahd  A)  at  the  residence  of  one  of  them  {P),  ihe 
KTonndt  apon  which  he  based  his  application  were  ths 
following:— (1)  That  P  had  lost  her  husband  tea 
mouths  previonaly  and  was  in  mouming  ;  that,  accord 
ing  to  Pargi  osage,  a  widow  obserTed  mourning  for  two 
or  three  years,  and  during  that  timedidnot  &ave  her 
houBo;  (2}  that  B  was  flfty-eight  years  of  age  and 
sickly  and  phyaieally  unable  to  attend  the  Court ;  (8) 
that  A  was  about  to  go  up-conntry,  and  could  not  stay 
in  Bombay  nutil  the  hearing.  Seld  the  circam- 
stances  alleged  wrae  not  snch  aa  to  justify  the  issue  of 
a  commission.     Bubtomii  Fbakji  o,  Bamoobai 

[L  I..  B.,  14  Bom.,  684 

6. Applioatioa  by  a  defendant 

(oareator)  to  eiaminn  wltneaBea  oa  oommi^ 

aiau—Citil  Procedttrt  Code  (Act  SIV  of  1S83J, 
Ci.XXF — Prae(icB,—Wherea  defendant  (caveator) 
applied  for  the  issue  of  a  commission  to  eiamiae 
witnesses,  the  Judge,  hAving  regard  to  the  drcum- 
stonces  of  the  case  and  to  the  principles  laid  down  in 
Serdan  v.  Oreanicoodi.  Z.  P.,  aO  Ck.  D.,  764,  fool- 
note  3,  refused  the  application.  HowjiBhasahbbt 
n.  IfBUCBAKD  If ABABJi  '.  X  li,  B.,  28  Bom.,  626 

7. Power  of  Deput;  Colleetor,— 

A  Deputy  Collector  is  competent  to  depute  an  cOcsr 
of  his  Court  ti)  take  eridenca  oa  coaimission  if  (he 
place  where  (he  witness  is  examined  is  within  his 
jurisdiction.  Bax  Coaud  Mooxibjbk  c.  Kakifib 
Dabba      .         ,         .         .         .     lOW.B.,  286 

8. —  Xlxaminatlon  of  infiint.— The 

Court  will  not  issue  a  commission  for  the  examination 
of  an  infant  of  tender  years.  Iif  thb  HAriBB  of 
Bbbbosbbky  Dosbbb     .    2  Hyde,  162 :  Cor„  78     ' 

8. WitaeBs,    aerrant   of  party 

applylllE- Cin2  Procerftirs  Corfs,  1859,  t.  175.  - 
An  application  for  the  issue  of  ■  commission  ander 
Act  VIII  of  1659,  a.  17E,  should  be  suppartsd  by  gome 
reason  other  than  the  mere  distance  of  place  of  re- 
sidence of  the  witness.  If  the  witness  is  a  stranger, 
a  comtnisdon  will  be  right  and  reasonable,  but  not 
if  he  IS  a  servant  of  the  party  appKiUK,  Ahbitb 
Hath  Jka  v.  hnmrttn:  Siboh     .    SOW.B.,  268 


10. HotiM  to  oppoBite  party— 

Ths  i^ne  of  a  ccnuuis^on  for  the  examinaUon  of  an 
absent  witnes  witbont  notice  to  the  ppporite  partj, 
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comoBsioir— «<iiifi'«Md. 

1.  CIVIL  CASES  -coiitiiHMd. 
CT«n  if  not  illwal,  ii  objectionsble.     Takcoxvath 
HooCMUu  v.  OoimiB  Chubv  Hooxiun 

[8  W.  B.,  1^7 

n.  WltnMses  TSBldliig   oat  of 

BriUslL  torrltorlas.— Wiiere  the  Bpplicatioa  of  ■ 
part;  to  B  *Tiit  (o  have  the  evidence  of  witneiieicrnd- 
uiK  bejood  ti'C  Britiah  territorieB  taken  ander  a  com- 
muiiiia  f  ail^  oiring  to  cLrcumitancet  beyond  hia  COQ- 
trol,  a  sabaeqneut  application  to  hare  other  witneasea 
eiamiaed  vitbin  the  Britiah  territories  ought  U>  have 
been  complied  with.  Ununz  Au  Shah  c.  Hsbkb 
Batoo 6  W.  B.,  448 

IS,  Cotnmlealon  to  Bngluid  to 

taike  evldenoe^^ojf/a/nMftoammii/iDii  — Party 
andpirfg  taxation,  Pri»oip/e  of — Oaiu  of  proof  i» 
rttptet  to  item  objBaled  to—Froduetion  o/nomcieri 
i»  eata  qf  oommiiiio*  to  "Bngland — Cotti  ofablain- 
ii^  trameript  of  tviitttct  givta  and  of  pinttMg  it 
— Allcaaacet  to  wHntiitt—Ciwuiiiuioutr'ifeei— 
Praetiet. — Where,  in  a  anit  in  India,  a  i^oiniiusiioa  to 
take  evidence  hai  been  iaaaed  to  England,  the  bill  of 
eoit*  irith  retpeet  to  inch  cainniiaaion  ia  to  be  taxed 
by  Uie  Tadng  Hiater  of  the  Coart  in  India,  and  not 
in  Bngland.  It  ia  to  be  taxed  on  the  nine  avale  and 
on  the  aame  prindple  ai  woald  be  adopted  in  England, 
and,  it  tlie  Taiiog  Ifaater  flndi  any  difflcnlt;,  he 
mnit  refer  to  England  for  information.  Where  an 
item  i«  objected  to  in  taxation,  the  Taxing  Master 
ihmild  reconiideT  and  rerisw  hia  taxation,  and  in  do- 
ing ao  he  aboald  throw  the  onni  of  proof,  aa  to  the 
neceidtf  of  the  item,  npon  mcb  part;  at,  having 
regard  to  Ita  particnlal  nature,  he  conaidera  oi^ht  to 
bear  it.  Aa  to  the  prodnction  of  voaeher*  in  caae  of 
comnuaakma  to  England,  no  rule  c«n  be  Ud  down. 
Upon  objections  being  brought  in,  it  ia  in  the  discre- 
tion of  the  Taxing  Master,  either  on  hia  own  motioQ 
or  on  the  applicaSon  of  the  party  objecting,  to  require 
■Tonchers  far,  or  fnrthfr  proof  of,  all  ot  any  of  the 
items  objected  to,  and,  fiuiing  tlie  production  of  the 
Toucher*  or  proof  which  he  may  require,  to  diaal1o« 
the  item.  Qaisn  — Whether  in  taxation  as  between 
party  and  party  the  costs  of  obtaining  a  transcript  of 
the  erSdcnea  given  and  ol  peraung  it  ought  to  be 
allowed.  Paymeota  made  to  wLtncsaes  are  ditcre- 
tionarj  allowance*,  and  the  Court  is  averse  to  review 
such  allowances.  The  Court,  in  appointing  a  com- 
missioner to  take  evidence  in  Bngland,  expect*  that 
the  fees  of  snch  commismaner  will  not  exceed  tboae 
wluch  the  Supreme  Coort  in  England  would  allow  to 
a  special  examiner  or  commisrioaer  acting  iu  England 
nnder  rti  orders.  If  the  parties  desire  tW  higher 
fees  ahouid  be  allowed  to  the  commiaeioner  whom  they 
name,  they  ahoald  obtain  an  order  from  the  Judge 
appointing   the   commiaeioner.      Qooclsab  Bulab- 

DAB  UAHUVAOFITBIJia  COVFASI  V,  SoOVI 

[L  I..  B..  IB  Bom.,  S09 

18. :—  Bzamlnatloa   under   oom- 

raiaaloa—Praetiag-CouMMl.-  The  examination  of 
witneaaes  under  a  eommiamm  is  of  the  aame  nature 
M  an  examination  in  open  Court,  and  should  be  cou- 
ducted  by  counsel  uid  not  b^  attorney*.    The  return 


COTOCBBION—eoniiiiutd. 

1.  CIVIL  CASB3-M»HiMi»i. 
Interpreter.     FaAXKBiBHA  Chasoba  e.  BlimrATU 
Chaxuba  .        .    6  B.  L.  B.,  Ap.,  101 

14.  Szamlnatloa  de  bens  eaM — 

Pracliot—Aet  VIII  of  1859,  ti.  175,  179.— A.  lie 
bent  ttie  examination  of  a  nituMt  about  to  leave  the 
jurisdiction  of  the  Conrt  must  be  taken  by  the  Court, 
unless  the  parties  consent  to  the  evidence  being  taken 
under  a  commiaaion.     EswABsa  r.  Uozlbb 

[B  B.  I..  B,,  aea 

16.  Cff««#«/.— An  ex- 
amination de  iciM  tut,  being  oa  the  same  footiog  as 
the  exan^uation  at  a  iritncM  In  a  cause,  «an  imly  be 
coudactedby  connseL'   HomuH  o.  Pbaujbi 

[Cor.,  7 

Id. AttendAQoeofwltiiMBeafbr 

ezamiiiRtlon. — It  is  the  dnty  of  the  party  obtain- 
ing a  commisdon  for  the  examiuation  of  witneases  to 
take  ancb  steps  as  may  be  neoestary  to  secure  the 
attendance  before  the  commissioner  of  fhe  witnesses 
he  desires  to  examine.     Lbebxaj  r.  Falbi  Bam 

[S  N.  W.,  810 

17.  Blgbt  of  peraon  not  Jolalug 

to  OTOM-ezamiiie  wltnesBaa. — A  party  who  haa 
not  joined  in  a  commission  ia  entitled  to  crosa-ex- 
amine  the  witne«es  who  are  examined  under  the  com- 
mission.    Obboobt  r.  SOOLBT  CHimD 

0,4  W-.  B,  O.  O.,  17 

18. — -  CommlastoniHiied  without 

inriadittlAoa— Obligation  to  ixtrmte.—A  Uagis-  ' 
trate  is  not  bonud  to  execute  a  commiaaion  of  a  Small 
Cause  Conrt,  directing  him  to  take  the  evidence  of 
prisoners  in  jail,  in  a  oaae  in  which  none  of  the  cir- 
comstance*  exiited  authorising  tliat  Court  to  iMue  the 
comrdasion.  Qofal  Chuu'dix  Siboab  v,  EnsHo- 
SHAB  HOOOBU  .  .        .    7  W.  B.,  84S 

10.  Charge  by  Jodlom  offloor 

toe  0xeOQtlng  oommluion— Cossmtsrio*  /ram 
Imolvfnt  Court— Taxation  of  ootti—Countal't 
fttt  —Praetiet.-'ln  the  course  of  intdTcoicy  proceed- 
ings the  Official  Aatignee  obtuned  a  rule  »tn  calling 
(m  one  D,  alleged  to  have  been  gonustah  to  the  in- 
solvent, to  show  canae  why  he  should  not  hand  over 
to  the  OlBcial  Assignee  certain  f^oodi  and  money* 
claimed  na  part  of  the  insolveaVs  estate.  D  ap- 
plied for  and  obtained  a  commission  to  isane  to  the 
JudcB  of  Agra  at  commiesioner  to  examine  witnei*es 
on  his  behalf,  but  the  Jmlge  of  Agra  refnaed  to  eie- 
cnte  the  commission  without  being  paid  his  fees, 
which  D  accordinlgy  paid.  On  the  bearing  of  the 
rule,  it  was  discharged  with  costs,  including  coats  of 
the  commisdon.  On  the  taxation  of  the  bill  of  costs 
aa  between  party  and  party,  the  taxing  officer  dis- 
allowed the  sum  paid  to  the  Jndge  of  Agra,  and  al- 
lowed cerixin  feet  and  addition^  feea  to  the  conrwel 
for  D.  Exceptions  were  Sled  by  both  parties,  and  even- 
tually the  exceptions  came  on  for  argnmcnt.  SeU 
the  Jndge  of  Agra  was  not  bound  to  execute  a  com- 
misnon  issuing  from  the  lostdvent  Court  witboot 
making  a  ch*^  for  so  doing ;  the  amount  of  tiie 
charge  is  in  the  discreUou  of  the  taxing  officer.  As  to 
allowing  fees  to  the  eonns«l  for  £,  the  taxing  (Acer 
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COTO/OBOlOTX—eoiUiinit^. 

1.  CIVIL  CASES— ffl»i(i««ii. 
iboold  consider  what  wa>  (air  and  reasonable,  regard 
bdng  htA  to  tlie  nature  and  circumstance  ■  of  the 
CMse;  they  are  not  necessaril;  to  be  ineaanred  by  the 
amonnt  allowed  b;  the  Ofiiinal  Assigiiee  for  his  coon- 
»d.    Is  XB  Qhasbbuu      .    12  B.  li.  B.,  Ap.,  4 

20.  ' PardanMhln  women- 
Co***.— The  Court  will  not  order  the  poets  oT  a'com- 
nunioQ  («  eiumne  a  defaidant  who  is  ■  pardanaahin 
ladj  to  be  i«id  bj  her,  or  order  the  estimated  cost  of 
the  rommission  to  be  pud  into  Court,  although  the 
application  for  the  oommi^iuiD  is  made  by  the  lady 
Ikerself.  MomiiBBOBHOOBinf  Bibwas  v.  Shobbbb- 
BHOosTTN  BiBWAS  I.  L.  B.,  6  ObIo.,  866 

ai,  iMffei^noe  between  arbitra- 

tor»  and  oommlBsionerB.— CommiMionera  ap- 
pointed by  the  Court  are  officers  of  the  Court,  and  act 
by  ■  inajoritj  i  therefore,  where  two  ot  the  comnus- 
rfoners  were  agreed,— Beld  that  they  had  power  to 
make  a  valid  return  of  the  commisson,  notwithstand- 
ing the  ditsent  of  the  third.  Bajbhsu.  Hatiul  r. 
BAnrABAm  Matilajj    .        .    8  B.  I>.  B.,  Ap.,  S 

aa Bvidenoo  tftken  on  oonuale- 

Bion,  AdmiflBibllity  aS—Act  Till  of  18B9, 
u.  177,  176,  and  179—PotDert  of  Eigi  Cottrl  to  itiuf 
eoamiiiio*. — A  commission  for  tbe  eiamination  of  a 
witness  at  Mandalay  can  only  isine  from  the  High 
Court.  The  consent  of  parties  is  not  requisite  to  the 
admissibility  of  evideace  taken  under  snch  commis- 
sion, if  the  eiamiuation  have  been  upon  oath  or 
afflrmation.  AGA  Mahokbd  Jaibbb  Tbhabahi  r. 
BAiiEtriiAE  .  a  B.  L.  B.,  A.  C,  78 

[10  W.  B.,  886 

as.  . Act     Fill   of 

1869,  t.  179—Svidanet  on  record— Uie  bg  o»t 
fifriy  qfitidince  under  a  eommiiiion  iitted  at  the 
iiulanct  of  another  farty,-  The  evidence  of  the 
defendant  taken  nnder  acommianoo  was  allowed  to  be 
read  on  the  plaintiff's  behalf  witboat  the  deposition 
being  pnt  in  as  part  o!  the  plaintiffs  case,  as  being 
part  of  the  record  under  b.  179,  Act  Till  of  18B&. 
Dwasxahatb  Ddtt  c.  Guh9a  Dati 

[8  B.  lb  B.,  Ap.,  102 


24,- 


-  Svidinee  taken  on 


commUiiononlehalf  of  dejindant— Sight  nfplai 
tifftoraftr  to  nush  ttidenet  at  pari  ^record  ofenit 
— Cirii  Preeedtire  Code  (Act  ZIV  oflS82J,,,.  SS9 
and  890— Act  VIII  qf  16B9,  *.  179.- Defendant 
examined  a  witness  on  commission.  The  commisuon 
was  returned  to  the  Court.  The  plwntiff  in  opening 
his  case  claimed  the  right  to  refer  to  the  evidence 
taken  cm  coramission  ai  part  of  the  record  of  the  snit. 
Defendant  objected,  contenduig  that,  if  plaintiff  read 
it,  he  must  read  it  as  his  own  eridenee.  ^e?d  that  the 
plaintiff  wi-s  entitled  to  refer  to  the  evidence  as  part 
of  the  record.  2>«-orJt"fia/A  -E««  v.  Gunga  Dagi,  8 
B.  L,  S.,  Ap.,  103,  followed.  Kibtjbibi  Dabbee  r. 
TSUrvno  Lac  Bobb  ,  L  !•.  B..  26  Calo.,  681 
Evidence   taken 


in  abtence  of  other  «rfe.— That  the  evidence  wa« 
givtn  in  tbe  absence  of  the  other  side  is  not  enough  to 
make  the  depositioo  of  a  witness  taken  o 


COTOaBBIOTS—eontimted. 

I.  CIVIL  CASES— oonaZwJsi. 
inadmiBsible.    Bau  Cband  Hooxbbibb  n.  KAimrsB 
Dabia low.  B.,  286 

ae.  A  Court  may  le- 

gaily  refnae  to  hear  read  m  evidence  the  deposition  of 
a  defendant  taken  by  commission  where  there  is  no 
evidence  to  prove  that  the  defendant  was  from  sicknea 
unable  to  attend  personally  at  the  time  of  the  trial, 
and  the  Conrt  declines  to  dispense  with  the  proof  of 
such  circnmstance.  Pbubbb  Bitiliibh  Pal  Sxeb- 
cstnmuH  Uabi  Sultah  r.  Haba  Dhuv  Ssomb 

[SKdW.B.,881 

27.  Docnmenlt 

attacked  to  return  of  OMMtMsion.- Documents 
attached  to  the  retnm  of  a  commission,  and  idenlided 
with  the  documents  referred  to  in  the  evidence,  may 
be  read  at  the  heaiing  of  the  suit  in  which  the  com- 
mission isaned,  nnless  they  have  been  objected  to  on 
being  tendered  in  evidence  before  the  commissioner. 
Objections  to  tbe  admissibility  of  such  documents 
cannot  be  token  at  the  hearing  of  the  suit. 
Stbvthbbs  «.  Wbbblib  6  C.  Ik,  Bq  109 

2.  CBIMINAL   CASES. 

a8_ Evidanoe    of  GoTomment 

servant  ordered  on  Borrtoe  taken  by  oom- 
mlBBion     previoTiflly    to     departure — Bigh 

Courts  Criminal  Proeednre  Act  (X  oj  1S7BJ,  e.  76. 
— Where  a  Oovermnent  servant  wbo  h&d  executed  his 
recogtuiance  to  appear  and  give  evidence  for  the  pro- 
secution at  a  oiminal  trial  to  take  place  in  the  High 
Court  of  Bombay  was  snbseqnently  ordered  to  a 
distant  station  on  the  pnbli6  service,  and  could  not, 
with  due  r^ard  to  tbe  public  interect,  return  to 
Bombay  In  time  for  the  tnti.^Seld,  on  the  applica- 
tion of  Government,  that  hi>  evidence  might  be  taken 
by  commission  before  hii  departure  ^^m  Bombay 
under  the  provisions  of  s.  76  of  the  Hish  Courtsi' 
Criminal  Procedure  Act  (X  of  187B).  Bkpbbbb  v. 
Bae  OAsaABEAK  Toox  .  L  Ii.  B.,  8  Bom.,  286 
30.  — ^ Ground  for  ref\ifiing  oom- 

mlSBlon — Frefndioing  pritoner—Bigh  Courts  Cri^ 
minal  Procedure  Act  (X  of  1875).  >.  7fi.— The 
High  Conrt  refused  to  iMne  a  cMomission  in  a  cri- 
minal case  on  the  ground  that  such  a  coniM  would  be 
unsatisfactory  and  dangerous  to  the  interests  of  the 
prisoner.     Eiccbbbb  c.  ComiBELL 

[L  L.  B.,  8  Calo.,  886 

80  ■ Pardanaabin  woman- JE*. 

eminftwn  by  contmittien— Perianal  appearance 
in  Covrt— Criminal  Proeednr«  Code  (Act  Z  iff 
I872j,e.830.—  Semhle—Th»,t  in  criminal  cases  panla- 
nsshin  women  are  nrt  of  right  exempted  from  personal 
attendance  at  Conrt.  Also  tliat  ibe  word  ■'incwi* 
vecience  "  in  s.  8:0  of  the  Criminal  Procedure  Code 
lActXof  I8T£')(mpoweiithe  Conrtstoaltaweiaminv 
tion  by  commimon  in  criminal  cases  where  a  witness, 
accortog  to  the  manners  and  customs  of  the  coaatiy, 
ought  not  to  appear  in  public.  Tbe  complainant  in  a 
case  of  defimation,  alUging  that  she  wss  a  parda- 
nsshin,  applied  to  bceiammed  by  ammission.  Stld 
that  the  fact  that  she  was  a  eompUinant,  tnd  not 


iizoabyGoo(^Ie 


(    1877    ) 


DIQBtT  OF  CASES. 


<    1878    > 


COTOdBBlOTS—mintinMad. 

2.  CBIMTSAL  CAS^—mntUimtd. 
Btettlj  ft  witaew,  maUrUIW  klUred  hei  podtioo  m 
ragardt  tbe  qantioa  whetticr  ihe  tmgbt  not  to  be 
eiciDpted  from  patwHttl  ftppeftnoea  in.  Couiti  and  tluti 
tmder  the  circnraitaDcet,  iae  oagU  not  to  beeiamioed 
by  conuobiidi,  but  ought  to  attend  pemnally  to  be 
ciamined  in  Cooit.  Directioo  to  (be  Migiitnte  to 
■uke  (Qch  ummgeaieutt  for  the  examination  of  the 
eompUiutiit  in  C^nrt  m  ihonld  aeeare  her  piivtcy, 
conniteut  with  tbe  recordlDs  of  her  evidence,  accotdiDg 
to  Uw,  in  the  pretence  of  the  aeeaied.  WitneNee  in 
criminal  caae*  abonld  not  be  examined  by 
except  ia  extreme  caiea  of  dela^,  eipeni^ 
Tenienee.  In  ras  MAniK  o>  thi  pit 
FABis-vjr-viBBA  .  .    L  Ij.  B.  6  AIL.  93 

8L  ~ 


— ' Cn'MiMal  JVoco* 

ifare  Codt,  1883,  t.  B03—Sxamiiialio»  ty  commit 
tion — Feritmal  apptara<»Ci  in  Co^trl. — A  BlndQ 
lady.  haTio;  been  mmmoned  ai  a  witneM  on  behalf  of 
an  accnaed,  applied  snder  a.  EOe  of  the  Code  of  Cri- 
lunal  Piocedare  to  be  eiamlned  by  oommiidon  on  the 
jfTonnd  {inltr  alii)  that  ehe  iraa  a  "  parda-naihin," 
and  that  her  enforced  ap^yearanee  in  a  Criminal  Conit 
would  entail  a  forfeitore  of  her  dignity  and  poeitton 
is  Hiodn  Kcicty.  Htld  tliat  inch  application  was 
properly  made  ander  tlie  lection,  and  that  nndei  the 
circnnut«nce  of  the  cMe  the  order  prayed  for  could  be 
made.  In  ibb  XliTis  at  ns  PiriTion  oi  Dik 
TiBun  Dui  ,  .    L  Zi.  £.,  Ifi  Oalo.,  T7B 


3S.  - 


Saamiuiiion  of 


_  _  ntdaicy  Hagiitiate  in  the  Town  of  Calcutta  hat 
uwer  toitnieaoommiirion,  voder  m.  COS  to  607  of  the 
Code  of  Criminal  Frocednre,  to  examine  a  iritncH  re< 
■idng  within  hie  own  joriadicUaii  but  there  ia  nothing 
in  the  Code  to  prevent  a  Preeideney  If  agiitiate  examin- 
ing a  witncM  within  Ui  joriadletioD  at  tome  place 
other  than  the  Conit-honae.  Where  a  Preddokcy 
Uagiatrate  refnied,  on  the  groond  of  want  of  Jnriedic- 
tion,  to  giant  a  oominlnan  for  (he  examination  of  a 
parda-oaebin  lady,  bnt  oflered  (a  take  her  evidence  In 
hia  Court  when  cleared  tortheparpoaejCO' In  hii  private 
rtNnn,  and  ihe  appKed  to  the  High  Court  for  a  eou- 
i^lon  being  granted,  or  for  inch  other  order  aa  they 
might  deem  proper,  the  High  Contton  revlrion  directed 
that,  if  the  &dy  would  take  a  faoaae  or  mite  of  rooma 
not  hr  from  the  Hagiitrate'i  Court,  and  pay  all  the 
eoita  which  the  Magietrate  deemed  reMonable  and 
proper,  be  ehaald  not  eoforce  her  attendance  in  Conrt, 
but  examine  ber  In  the  place  to  appointed,  in  the  pre- 
■ence  of  the  partiea  eoneemed,  and  in  the  manner  in 
wliich  parda-nailiin  ladiea  are  ordinarily  examined. 
HiK  Cooiuais  Dabski  v.  QniH-EitPBiis 

tL  L.  £..  M  Calo.,  6B1 
IG.W.N.,883 

88. Oronnds  Ibr  grantlDg  oom- 

mlBfllon — JiMo»ve»t«iK'( — Erpante, — At  the  trial 
of  a  person  for  an  oltcDce  nndor  a  411,  Pmal  Code, 
the  Conrt  of  Seaalon,  under  i.  88  of  tbe  Evidence 
Att,  need  ag^nit  the  aceuaed  Uie  evideitce  of  the 
owB«r  ol  tk*  property  b  leipeet  of  which  tbe  acnued 


CaM.1iaBai01!l--eanlif,utd. 

2.  CBIHINAL  CASSS—eonlia 
waa  charged  and  of  hi*  wife  taken  fay  c 
daring  Ihe  enqairy,  and  the  evidence  of  the  servant 
of  those  penous  taken  at  the  enquiry,  and  also  tbe 
evidence  of  the  owner  of  tbe  property  taken  during 
tbe  trial  under  a  commioinn  inued  by  tbe  Seseions  ' 
Judge  under  I.  603  of  the  Criminal  Procedure  Code. 
Tbe  groundi  upon  which  tbe  Seanons  Judge  admit* 
ted  the  evidence  taken  during  tbe  enquii'y  were  thai 
the  attendance  of  the  wltnenes  could  nut  be  pre 
cured  without  an  expense  of  fiSOO,  an  amount  which 
he  coniidered  onreaaonable ;  that  the  witaessea  would 
be  Inconvenienced ;  and  that  their  evidence  did  not 
coucern  (lie  accused  penonally,  having  reference  only 
to  the  idendfication  of  the  property  in  respect  of 
which  the  accused  was  charged.  Held  that  the  Ses- 
itons  Judge  bad  improperly  admitted  such  evidence. 
Inconvenience  to  witnenn  is  no  ground  allowed 
under  i.  33  of  the  Svidence  Act,  and  the  question 
of  identificstion  wa«  a  most  matoial  one,  and  the  evi- 
dence of  tbe  witnetsea  in  queetion  was  of  the  atmost 
moment,  the  whole  caae  rating  on  it ;  and  a*  regards 
the  ground  of  expense.  It  waa  impoisible  to  condder 
the  ataount  unreasonable,  eonridcring  ttiat  the  entir* 
ease  rested  on  tbe  evidence  of  those  witneMea,  and  that 
the  accused  had  not  cross-examined  those  whose  eri- 
denee  had  been  taken  by  commission,  nor,  looking  at 
his  poeitlDU,  could  he  arrange  for  their  cross-examma- 
tion.  Sttd  that  on  these  groande  the  Sosiona  Judge 
waa  not  justifled  in  issuing  a  commission  undv  *.  508 
of  the  Criminal  Frocedore  Code.  Queek-Ehprbss 
V.BVXU  .    I.  L.  B.,  6  AIL,  834 

84.- 


—  -  AppUoation  by  prisoner  fbr 

aonualaaloii  to  ploos  out  of  the  jurlBdlotion.— 
Previously  (o  tbe  trial  at  the  Sessions,  the  prisoner  had 
apfJIed  to  the  Court  for  commissions  i«  Pon^cherry 
and  Hanrltjns  to  take  evidence  on  his  behalf.  The 
application  was  refased  on  (he  ground  that  the  High 
Court  bad  no  authority  to  issue  a  commission  in  such 
a  case,  bot  tbe  learned  Judge  (Writ,  J.)  reserved  (he 
question  for  tbe  full  Court,  Seld  that  the  High. 
Court  had  no  power  (o  iasue  a  commission  out  of  Uie 
jurisdiction  in  a  criminal  case  on  an  application  by 
UM  V.  HooBSA  CHnrr 

[L  Zi.  a.,  6  Bom.,  888 
XSvldenc*  taken  o: 


•ton — Crimiual  Proctdmrt  Coda,  1 
Svidtuce  Act,  1872,  t.  SA—Procfus.— Eiidenca 
taken  under  commiiuon  isauing  from  the  Conrt  of  the 
Chief  F^«sideney  Ha^strate  during  the  eontse  of  an 
enquiry  before  him  ouinot  be  nsed  in  evidence  at  the 
trial  before  the  High  Conrt  onder  s.  607  of  the 
Criminal  Procedure  Code.  Meld,  further,  (hat  on 
the  facts  before  the  High  Court  it  waa  also  Inadmii- 
uble  under  s.  38  of  (he  Evidence  Act.  Qithv-Bic- 
FRisB  c.  Jacu  .   I.  Ii.  B.,  is  Calo.,  US 

^_ Ihrideiioa  taken  on  eomnila- 

■ion,  AdmlHiblllty  of,  la  sTidenoe— £n- 
dtitce  Act  (I  of  1873J,  t.  8S— Sight  and  oppor- 
tunity to  orou^xamino—Crimiiial  Proetdwe  Coda 
{1883J,  Ch.  XL,  u.  BOB  and  BOT—Itigrro- 
galoritt,  Svidenee  laion  iy.— Depositions  taken 
on  commission  in  erlmlnal  caaes,  although  inad- 
nisuble  onder  Cb.  XL  of  tbe  Criminal  Frocedura 
1  X 
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DIOiST  OF  CASiS. 


ttsaalSaiON—coneluded. 

a.  CEIMINAL  CA8SS—co»el»dtil. 
Code  (Act  X  of  1882),  may  be  admitted  under  a.  33 
i>f  theE^ideDceAct  (lof  L872)  if  the  reqnirementa  of 
the  proviso  to  that  aectiou  have  been  ctrnpUed  with. 
Tlio  wordi  "opportunity  to  crosa-eiBmine "  ia  the 
proviso  to  B.  33  do  not  imply  that  tlie  actual 
preacuce  of  the  croHS-eiamining  puty  or  big  agent 
before  tlie  tribunal  taking  the  evidence  is  Deceaury. 
To  make  evidence  admieBible  agaiuat  an  accused 
person  uudiT  a.  33  of  the  Evidence  Act,  the  fact  that 
be  had  full  opportunity  of  crou-eiamination,  if  not 
admitted,  mu*t  be  proved.  Quart — Whcthor  the  op- 
purtumty  to  administeT  crosa-iutem^atoria  under 
a  commiiiion  is  an  "opportunity  to  cross-eianuoe" 
within  the  meaning  of  the  proviao  to  a.  3S  of  the  Evi- 
dence Act  BO  as  to  render  the  evidence  taken  on  inter- 
rogatories   adminible.      QtsBB-Eurues    v.    BAIf* 

CIUXDBA  OOTUID  HEB8B> 

[I.  £..  B.,  10  Bom.,  749 


CI.  Ii.  B.,  18  BonL,  470 

SM     PklKDIf  AIJ  AHS  ASENT — COKICUBIOV 

AouTTB        .    I.  Ii.  IL,  Id  Kad.,  888 
[I.  I..  B.,  17  B<RtL,  680 
eOUUISSION  BAIiR 
OoodA  remainlDg  wttli  InB<flvBnt 


Ste  Nawad  Nazim'S  Dsbts  Act. 

[L  Z..  B.^  18  Cale.,  SW.  74Sf 

IMsinlaaal  of  suit  for  uon-pay- 

meat  at  toe  of— 

See  Rii  JcDiCATA— JcDaHBHn  OR  Fb>- 

UlUSABY  POIBTS, 

[I.  L  B.,  IS  Uiui,  610 

Feecif— 

fee  CoMHiSBiOB— Cif  u  Casbs. 

[I.  lb  R,  IS  Bom.,  SOB 

-  -         for  partition,  Appolatment  of— 

Srf    I'aktitios— JuHiflDicnoK  OP   Cittl 

CODUT  IN  SOlf  S  BKaPEtniNl}  Pabtitioit. 

[L  II  B.,  28  Cole  678 
— —  la  Insolvency. 

Ste  iBbOiTBHT  Act,  h.  61. 

[I.I>.R.,I3Had.,  160 
I.  U  B.,  ae  Calo.,  975 
4  C.  W.  Jt.,  32 
*M  Ibsolvbht  Act,  b.  73. 

f  1  B.  I..  B,  O.  C,  130 

3  B.  Ii.  B,  Ap.,  14 

B  B.  L.  E.,  179 

IS  E.  Ii.  B.,  Ap.,  10 

9  Bom.,  318 


CK>]EMISBIO]fI!B— eoMMsd. 
— ; Iilen   (<  fbr  Cm 


■Lit»  of  e 


nlurn  for  /e«*.— Certain  i 
aiooera,  who  had  acted  under  a  tonmlsdon  of  p»rti' 
tion,  refused  to  give  up  the  return  the;  had  mada 
untD  thej  were  paid  their  fees.  On  applieatioin  to 
the  Court,  they  were  ordered  to  send  id  the  retnm. 
Held  that  commlsucner^  under  a  oommisnon  of 
partition,  have  no  Uen  on  thc^  return  tbereunder  for 
their  feet.  Bajmobbembx  DiBii  v.  MlrDDOOaoO' 
otv  Dii  .  Botirkfi,  O.  a,  94 

Power  at— 


Beforence  to— 

3m  Local  ZxrwnaK-am. 

[I.L.B..l«liML.SeO 

Salt  1>yt  for  Mi  ooata. 


-  under  Bengal  Aet  VI  of  187a 


COmCtSSIOITSB    FOB     TAKDHQ    AO 

COUSTTS. 

St*  Caibb  im>iB  Pkaotiob— Civn>  Cabbs 
— CtnuusiosBB  lox  lAKne  AocooKTSi^ 

1.  DlginiBBal  Of  auit  on  fUlnm 

to  pay  tee— Civil  Froetdun  Code,  1S77.  i.  39d— 
Semtmeralirm  ef  commitiioaer, — The  Code  of  Civil 
Frocednre  doea  not  authorize  the  diamissal  of  a  suit 
on  refusal  or  failure  of  a  part;  to  deposit  tha 
amonnt  ordered  by  the  Court  as  remuneration  to  a. 
commissioner  appointed  uoder  a.  39i  to  examine  ac' 
counts.  The  mnoucratioii  of  a  commisooner  ap' 
pointed  by  the  Court  to  examine  accounts  should,  as 
a  rale,  he  a  deSnite  amount,  and  not  at  a  monthly 
allowance.  Baoata  Chabiab  v.  Tihanta  Cbabias 
[I.KB,SMad.,8S9 

3.  SnqniTy  Into  oorrMtesBB  of 

report— Cioii  Fmeedure  Code,  18S9,  i.  181— 
Forcer  of  Jligh  Court  to  exmnit  aceo*ntt~Ael 
SXIIJ  of  1861,  r.  37,— An  error  in  the  principle  <hi 
which  an  accoant  is  taken  ia  not  the  only  gnnud  oa 
which  a  Court  should  enqoira  into  the  correctness  of 
a  report  of  a  commissiooer  appointed  under  s.  ISl  of 
the  Code  of  Civil  Proeedure.  It  is  competent  to  an 
Appellate  Court,  under  the  pmrsrs  conferred  by 
a.  87  of  Act  XXIII  of  lS6i,  to  exaDtiue  the  auuuntii 
even  if  no  exception  has  heen  taken  to  them  in  Uie 
Court  appointing  the  commisnoner,  Madras  rulinga 
dissected  from.  AaMBS  Talad  NA>HlrBHAi  p. 
KOABAJI  TAUD  EaBuibbai      6  BOBL,  A.  0, 149 

8.  Power   of  Hlgli   Ckmrt  to 

dMl    'With     oommlsBioner'B    report— Cint/ 

Procedure  Code.  1SS9,  i.  iSJ.— Where  a  commi»i 
■ioner  appointed  nndrr  a.  IBl  of  Act  VIII  of  18&9  to 
iuvcsli|jate   the   state  of  accounts  betwucn  a  dsbtor 
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DIGEST  Of  C^E3. 


cOMMissioiraat  tob  tasjsq  ac- 

OOtTNTS— omtetMeif. 

and  creditor  msde  hii  report  on  which  the  jndg- 
ment  sppeftlcd  agunit  wu  fonaded,  the  High  Coliit 
on  re^Ur  tppeal  refnted  to  take  b  froeh  acconnt. 
Saxho  TsnusuAir  d.  Mai^  IgTAKAUTA 

[llCftd.,1 

■4. OEj'eefMM  •«(  laktn 

in  Court  htloK — Snvr  in  taking  accounl.—Tha 
Appellate  Court  will  not  enter  into  ths  details  of 
the  account  of  a  commiinoner  tpptonted  ondor 
*.  181  of  the  Code  of  Civil  Procedure.  A  party 
cannot  be  heard  in  the  Appellate  Conrt  upon  items 
to  which  he  took  no  objection  In  the  Court  he- 
low.  Bnt  where  there  bubeen  error  in  the  prin- 
ciple npon  which  such  account  haa  been  taken,  the 
Appellate  Conrt  will  correct  inch  error,  if  excepted  to 
in  the  Conrt  below.  Vimxata  Bbvoi  d.  VWea- 
TAKAVAHA.  Chutaxallaiia  «.  Vkieataba- 
luiTA 1  Mad.,  418 

6. ££r«ot  of  oommlBaioaer'a  re- 
port.— AlthoQgh  a  CDmmisuoner'e  report  tbould 
have  very  great  weight  attached  to  it,  it  ia  not  ab- 
solutely binding,  Vtntata  Stddi  v.  Veniata 
■Bamaiga,  1  Mad.,  418,  diaaented  ttcm.  KlUtSATAXA 
r». IT. If. IT!  f_  FouHHirn  Papaiya 

((.  SwttKrlng  or  afflrmlBg  com- 

miaaloner—Citil  FrooBdmn  Code,  18S9,t.  IBS.— 
There  ia  nothing  in  the  Code  of  Civil  Procedure 
making  it  necenary  that  a  conuuiiuaner  appointed 
to  take  account*  ihonld  be  iwom  or  affirmed.  SuB- 
UBOH  Dasi  b.  If abaih  Dabb  8  If.  W..  217 

7.  lavefltlsatlOTi  of  oaoouiita— 

Civil  Froeadmn  Code,  1869, 1. 181— Taking  dtpoti- 
tiont  «f  milneiut.— Where  tbe  plaintiff  had  fllod  hie 
Vhatta-booke  in  Court  and  did  not  allege  that  they  had 
bean  falnfied,  he  ahoald  have  balanced  the  acconut 
himaelf,  and  the  lower  Court  should  not  have  deputed 
an  ameen,  nnder  a.  ISl  of  Act  VIII  of  18G9,  to 
inveatigate  the  acconnta.  Snch  an  iuveatigation  doai 
not  inclade  or  allow  the  toldug  the  depoutiona  of 
witnnaea  ;  and  lucb  depoationi  arc  not  legally  admia- 
■ible  ai  evidence  in  the  cate.  CHAim  Rah  c.  Bhojo 
tioBim  Doss  .  19  W.  B.,  14 

a Power  of  Court  to  deal  with 

thots  found  by  oommlsaloiiar — Civil  Prone- 
dure  Code,  18B9,  t.  181—Stftreniie  to  examine  ae- 
coimU*. — 1°  a  lait  far  an  accoDot,  it  wa*  otdcrod  by 
consent  of  puiiee  that  tbe  case  ahould  be  refenud 
to  a  conunieaioiier  to  take  acconota,  who  in  taking 
them  waa  to  decide  upon  at)  queatlona  of  fact,  whe- 
ther a(  to  the  delivery  of  certain  morchandiae  or 
the  value  of  anch  merchaDdiio  deliTcrod  or  other- 
wise, with  full  powers  for  the  purpoeea  of  the  invea- 
tigatioD  ;  and  that,  if  queations  of  Jaw  ahould  arise 
and  could  not  be  settled  or  diapoasd  of  before  the 
commiaaioner,  they  were  to  be  anhmittcd  to  tbe 
Conrt.  Held  that  thil  reference  waa  different  from 
the  ordinary  reference  to  a  commiaainner  to  examine 
accoonta  nnder  a.  ISl  ot  the  Code  of  Civil  Procedure. 
<3t« — Whether  it  wonld  be  competent  to  tbe  Conrt 
to  t«-open  a  qneation  of  acconnt  againat  a  cluar 
fining  upon  »  qncation  of  foct  relating  to  the  account. 


and  made  by  the  eomiolsuoDer  und^r  the  evidence 
properly  before  him.  Watsok  v.  Aoa  Mbbbdib 
.  L.B.,ltA„34a 


Tbe  law  lelallnr  to  Comnuanonera    of 

Bevenne    and   Circuit    reviewed.    Ih  be  Pabbru 
Kakaxah  Sihqh 

[8  a  L.  B;,  A.  a,  S70 :  a  c  la  w.  B.,  sas 

nmyrM  i'i'mtbttt', 
Irregoluily  in— 

See  CbDOMAL  PBOOSKDISaS. 

[L  K  B^  17  Had.,  403 

See  Cabbb  Uhsbb  Uaoutbate,  Jcbisdii> 

TIOV     0> — COIUlITXBld     10     SUBIOKS 
COUBT, 


-  Triftl  wltlioat— 


8u  SwBioHB  JtuaB,  JCBiBDionoK  ot. 

tlZi.B.,2aCalc.,  60 
L IHecMtiott  M  to  oammitment 

— Troper  exerciie  qfdiicretion — The  power  of  com- 
mitment given  to  a  Court  of  Sciaion  by  a.  435,  Code 
of  Crimiual  Procedure,  muat  be  eicrciaed  judidally 
upon  the  evidence  before  tbe  Court,  and  snch  Court 
enght  not  to  order  a  coniniitinent,  nnleaa  the  evidence 
appear  to  it  aaRici«nt  for  a  conviction  within  the 
terma  of  a.S2&  Qitbih  c.  Soaiu  Sdmkbb  Biswas 
tlOW.B.,Cr.,aB 

2.  . DiKretion  of  Se- 

none  Judge  io  eovttnil  diecharged  perioa. — A  Sea- 
aiona  Judge  haa  a  diacretion  to  order  or  not  to  order 
the  commitment  to  the  Seaaiuua  Conrt  of  any  accuaed 
person  disoha^d  by  the  Magiatratc,  with  which  the 
High  Court  will  nut  iuterfurc.  Qckbk  p.  yaBBTABAu 
Cbowsbbi    .  .         .     8  W.  B.,  Cr.,  44 

3. DiBOhoTge  of  accnsodoa  with- 
drawal of  prosecution  after  oonunitment— 

Criminal  Pmeedure  Code  (1883,  ».  314,  21SJ, 
1872, 1. 197 —Commitment  o»  a  oharge  ofaimltfrg.— 
A  Ha^iatrato  having  committed  a  peruin  for  tiul  by 
the  Conrt  of  Seaeion  on  a  charge  of  adultery,  iuinic- 
diatcly  afterwarde,  on  the  repreaentatioo  of  the  prose- 
cutor that  he  wiahed  to  withdraw  from  the  prose- 
ovtion,  discharged  tbe  accnaed.  Seld  that  the  order 
of  diachurge  was  bod,  aa  under  aa.  196  and  197,  Ex- 
planation, Criminal  Procedure  Code,  a  commitment 
oDcc  made  can  be  quaabed  by  tbe  High  Court  only. 
SmBBaa  c.  Jasobib  L  L.  B,,  4  AH,,  150 

4.  Conunitmont  after  order  of 

dlBOharge— Crimi'tiai  Procedure  Code,  1872, 1. 197. 
— A  Uagistrate,  after  ezaauoing  four  witnesses  for 
the  prosccnUoD,  ^schaiged  the  accused  under  s.  196, 
Criminal  Procedure  Code.  1S72.  finbacqucntly 
oa  bcconung  awue  that  there  wap  a  fifth  witneM 
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COHMZTiaiHT— <»»ti'*imif. 

prennti  the  Utgiitrate  c&ncallod  hii  otier  of  dis- 
cturge,  took  fortber  evidence,  ind  committed  tbe 
Kcciued  for  trial  to  tlie  Court  of  SeuioD.  Held,  on 
tabmudoB  o{  tie  cam  with  reference  to  EiplaiAtion  1 
of  >.  197,  Act  X  ot  1S72,  thtt  the  commitment  wu 
good.    AvoNTHOua  .      7  Hod.,  Ap.,  40 

8.  Commitment  made  wltbout 

Jar Udlotion.— When  &  Magiitrate  without  jurig- 
diction  commiti  an  twcnied  person  to  the  SeMoni 
Court,  mch  commitinent  i»  vtud,  and  no  reference  to 
the  Bigh  Conrt  is  necemr;  to  have  it  »et  aside.     If 

THB  KATTBK  OV  EUBBRB  V.  AUU  MrilDLI 

[U  G.  I..  B.,  6S 
See,  bowerer,  ■,  (>32  of  the  Criminal    Procedure 


e.  niegal  oommitmeat— Crini- 

i*al  Procedure  Code,  1872,  t.  197— Power  to  quaih 
commilmtni. — Where  the  accused  could  not  be  foaad 
and  the  witneaaee  were  examined  in  hii  abcence  under 
a.  Si?,  Criminal  Procedure  Code,  1872.  and  he  was 
on  arreit  committed  and  pat  on  hh  trial  without  an; 
re- (examination  of  the  witncBMi  and  pleaded  not 
gnilt;.' — Held  that,  having  been  committed  and  hav- 
ing pleaded  to  the  charge,  the  commitment  coald  not 
be  quaahed.    Ehfkebb  e.  Skumbub 


wlere' 


pemn  waa  committed  on  a  charge  of  naina:  certain 
evidence  known  to  be  IbIk,— Held  that  the  &ct  that 
there  wat  not  any  evidence  to  connect  inch  person 
with  the  nae  of  inch  falaa  evidence  w&a  defect  in 
law  infficient  to  justify  the  qnaahing  of  the  commit- 
meat.     EMPBBsa  c.  NiBOiikic  Das 

[L  L.  B.,  e  AIL,  88 

a  Order fcrfmraer 

mrg  and  ecmmiiiHeiU  patted  titnultaneoiuly. — 
. .  .lere  the  order  of  the  9eiiiona  J  adge  amoaDted  to 
■imnltaneonaly  directing  further  enquiry  into  the 
alleged  iSence  and  to  ordering  ccmmitment  of  the 
accued, — Held  that  the  commitment  waa  premature 
and  illegal,  and  must  be  aet  aaide.  Asym  Sno  d. 
Qcbbk-Ehfbus  Z.  lb  Bi  is  CkIc,  121 

9,  Power  of  the  Court  of  Sos- 

Bion  to  eommlt  a  dlsoliarged  person  for  trial 
ivltlioat  the  Interventloii  of  a  MaglBtrata 

—Criminal  Proerdure  Code,  a.  193,  436,  a«d  537,— 
In  casea  exclnuvely  triable  by  the  Court  of  ijesaion, 
a.  48«  of  the  Code  cf  Criminal  Procedure  <Act  X  of 
1682)  empower!  the  Cunrt  of  Seeeion  or  District 
Hagiatrate  to  order  a  discharged  person  to  be  commit- 
ted for  trial  by  lucb  Court.  There  ie  notliiug  in  that 
•action  to  ahow  that,  when  inch  order  ia  made,  the  com- 
mitment thereupon  mtut  ne«e«*rily  be  made  by  the 
Magiatrate  who  bai  tfiacharged  him,  whilat  the  fir>t 
proviso  to  it  shows  that  it  maj  be  made  by  the  Conrt 
of  Seision  or  by  the  District  Magiatrate.  accordinz  a* 
the  power  nnder  that  aecUon  happoi*  to  be  eiercisedby 
one  or  the  other.  HeaningoftheeipTe«eton"a  Court 
of  competent  inrisdicUcn"  in  s.  6117  of  the  Crin^nal 
Prtvcdurc  Code  (X  of  J882)  considered.    A  Conrt  of 


COVaSJTXSNT—ecnelnded. 

Session  may  try  a  prisoner  ao  committed  and  chained 

by  itself.    QirBBn-Eicpsiss  v.  Ebishkabhat 

[I.  1m.  B..  10  Bom..  B19 

10. Appellate  Court,  Power*  oC, 

ae  to  oommltroent— CHmi'im;  Procedure  Coda, 
e:  423.  438,  439.—T)ie  Appellate  Conrt  referred  to 
in  a.  423  of  the  Criminal  Procedure  Code  can.  in  aa 
appeal  from  a  noDTiction,  only  order  an  accused  penon 
to  be  committed  for  trial  when  it  con^deri  that  the 
accosed  ia  triable  eiclaaively  by  the  Court  of  Sesnon. 
The  meaning  of  the  worda  io  a.  423  (b)  of  the  Crimi- 
nal Pmceduro  Code,  "or  order  him  to  be  tried  by  • 
Conrt  of  competent  junBdiction  anbordinate  to  audi 
Appellate  Court,  or  committed  tor  tsTal,"  is  as  followa  : 
If  on  an  appeal  from  aconviction  the  Appellate  Conrt 
flnda  that  theBccuaedpeisou,  who  waa  tjiable  only  by 
a  Hagiitrateof  the  firat  class  or  by  a  Court  of  Scasioa, 
has,  by  an  overnght  or  under  a  misapprehenoon,  been 
tried,  convicted,  and  aentaiced  by  a  Magistrate  of  the 
second  class,  the  Appellate  Conrt  ma;  in  that  case 
reverse  the  finding  and  sentence,  and  order  the 
accused  to  be  re-tried  by  a  Magistrate  of  the  first  class 
or  by  the  Court  of  Setaion  ;  and,  in  like  manner, 
when  the  appellant,  who  waa  triable  aolely  by  the 
Conrt  of  SesBii>n,  has  been  tried,  convicted,  and  sen- 
tenced by  a  Magiatrate  of  the  first  claaa,  the  Seniona 
Judge,  in  diapoaing  of  the  appeal,  ia  empowered 
to  reverae  the  finding  and  aentence,  and  to  order  that 
the  accaaed  be  committed  for  trial.  Qrzsir-GKPBBBB 
T.  SuiEA  .  L  I..  B..  S  All.,  U 


IL  - 


-  Crimi 


dure  Code,  et.  41iS,  43H—3eeeioue  Jttdge,  Powere  of, 

at  a  Court  of  Appeal, — It  ia  competent  to  a  Session* 
Jadge  acting  as  a  Conrt  of  Appeal  under  a.  423  of  the 
Code  of  Crnninal  Procedure,  1SS2,  having  reverted 
the  finding  and  aentence,  to  order  the  appeUant  to  be 
committed  for  trial  to  the  Court  of  Seanon.  Qnms- 
Empreee  v.  Sukha,  I.  L.R.,8  All.,  14,  cUssented from. 

QciBK-EiCFBiBe  V.  MAriii  Basse 

[I.L.B..15AU,206 
Bee  QuniT.EKrBjili  e.  jAHUnrLiA 

[L  L.  B.,  38  Cftlo.,  976 

and  Satis  Ceanska  Dab  Bosh  c.  QDiBii-EiiFHiga 

[I.  Zi.  B.,  27  Gala.,  17S 

4  C.  W.  N.,  leo 

12. Criminal  Proee- 

dweCodeflSSa),!.  423— PoKer  of  Appellate  Court 
— Commilmenl  to  t!te  Court  of  Settion — Offencet 
triable  rxclueively  by  On  Court  qf  Seetion.—S.  423 
of  the  Criminal  Procedure  Code  is  not  limited  to  ca«« 
triable  eicluaively  by  the  Court  of  Sesnon.  An  Ap- 
pellate Court  has  under  that  section  the  pown-  h)  order 
an  accused  person  to  be  committed  for  trial  by  the 
Court  if  Seasion  in  casea  which  are  not  eiclunvely 
triable  by  the  Court  of  Seaaion.  Queen'Eaprete  v. 
Snhha,  I.  L.  S.,  8  All.,  14,  diuented  from.  Qneen- 
Empreet  T.  Abdul  Sakiman,  I.  L.  S.,  16 Bom.,690, 
followed.    MiBBi  Lal  v.  Laohki  Mabaik  Bajtix 

[I.IlB..2SCa1o,860 

COMMON,  BiaHTS  OF— 
Set  EHflLIBH  Law. 

[L  L.  B,  14  Bom.,  213 
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( 


MOEST  OS  CASfiS. 


(    1683    ) 


COVHOK,  BIOBT8  OV-M»clitdtd. 

See  ImamdJiB     .     I.  L.  B^  S  Bom.,  1^ 

Stt  JVBIEDICTIOir  OB  ClTlL  COUBT— EkMT 

AMI)  Bbtbddi  Svm — BoKBAi. 

[L  I..  B.,  31  Bom..  084 
Set  LndTAnoH  Am,  a.  Z<j. 

[L  Ii.  B.,  14  Bom.,  21S 
Set  PAsrvBAas,  llionT  to. 

[X.  I..  B.,  2  Bom.,  UO 
Bet  Waste  Labds. 

[L  I..  B..  19  AU.,  173 

COUHOIT  ABSSUBZiT. 

Beiponaibflity  of  membera  of— 

See  Dakaobs — Meabttbb  ahd  Asbbbbkbst 

OV  DAU AOBS— TOBT. 

[8  B.  I..  B.,  F.  O.,  44 

See  Cabbb  ukdbb  UmAWnrL  AasimLT. 

OOKKOTS  OBJBCT. 

SM  CkAKSB— FOBK  01  Chabqi— Specul 
Cabbb — B  iotdio. 

CL  Ii.  B.,  31  Calc,  8S7,  866 

1. 1-  B.,  26  Galo.,  630 

8  O.  W.  N.,  606 

See  Cbabob  to  Jttbt-  Spboui  Cabm— 

BiOTiva      .    L  Zi.  B.,  21  Calo.,  066 

5m  Ceabob  to  Jvbt— Special  Cases — 

UtlLAWVUI.  ABBBiai.T. 

C4  C.  W.  N.,  166 

See  Casbs  inniiB  UirLAwnn,  AaaauBLT . 

COMFAnma  act  CXIX  of  1867). 


S«e  Casib  umnB  Coitti.vY. 
See  CoBiKAOT  Act,  s.  23. 

p  Bom..  O.  C,  46, 169 

COHB ANTES  ACT  (X  0F186^ 

See  Cases  xthubb  COHPAitr. 


See  Ihbdltbitt  Act,  s.  47. 


&(  Iksoltbkt  Act,  e.  4^. 

ri  Ind.  Jar.,  IT.  8.  360,  862 
a  Ind.  Jur,  N.  a,  17 

COMFAiriEB  ACT  (VI  OF  1882). 

iSw  Affbal — Acts-  Cohpanub  Act,  188S. 

[I.  Ii.  B.,  18  AU.,  316 

L  L  B.,  3d  Gale.,  944 

4  C.  W.  TH..  101 


COUPAiOES       ACT      <V1     OP      iflca* 

—mmtiaued.  «~-/ 

See  CABBB^cnrDEB  Comfant. 
See    COBTE— SPBOiAt    CABBB-CoWilfraa 
Act     .        .    1. 1.  B.,  14  Calc,  219 
See  Maqktbatb,  JtmaDioiiov  ov— Sfb- 

ClAli  ACT8— COlTEAKIBa  AcT. 

[I.  I..  B,,  20  Oola,  670 


See  CoBTBAOT— WAOBfirto  Cobtbact 

Vu  Xi.  B.,  33  Mad.,  213 


See    PlATFT— POBK     Aim      CoHTBUTa     0» 

fLAUrr— PtAUI  TIJM. 

[I.  E..  B,,  12  Caie.,  41 

7r~r7~  '■>^~*''"""'"'     «*       "ComH"~- 

J^ge.—Held  thit,  »iLh  regard  to  »  compinv  the 
r^utered  office  of  which  wm  it  Mn»oo.^  "the 
Omirt,    w  th»t  term  ii  nwd  !n  Part  IV  of  the  Indian 

^^^'1  i'^  'I^=°l  ^*^''  "°«™  ""-  C*"^  °*  tlo 
^•tnct  Judge  of -Sfthanmpur,  sad  not  that  of  the 
Subordinate  and  SmaU  Cau«.  Court  Jndfra  rittinK  at 
Mnwooree  or  Dehra.     BncAiAYA  Babb  \.  QttabIt 

[I.  z<.  B.,  17  AU.,  aea 

-a.  184. 

See    Pbaomcb— CnTL    Cases— Stat    o» 
Pbocebbimqb  .  I.  L.  B.,  18  Bom.,  66 


-  B.  144. 


Bee  PLAnm— AnvDXBirT  of  Plaikt. 

[I.  Ifa  B.,  17  AU.,  393 
See   PLiisT—Tosit    abk  Comtekts  ow 

PtAlHT  —  PtAIBTIWS. 

[I.  L.  B.,  17  AU.,  393 
1. 1^  B.,  18  AU..  198 
— —  aa.  163  and  188. 

See  EytDBKCB— CBiniirAL  Cabbb— Dapogt- 
iioHs  .    L  Ii.  B„  16  JUL,  88 


See  Bbtibw— POITBB  TO  BbTirw. 

[X  L.  E,  16  All,  68 


-  AppUoAtion  under— 


See    Lbttb^b      Pateht,     Hioh    Cobbt, 
H.-W.  P„tiL^  10 . 1.  L.  E.,  17  AIL,  488 


if>yncBnun  io  #8(  atiat  an  tx-parte  oraer. — a.  ItjH 
of  the  Indian  Companio  Act  {VI  of  1882)  doea  not 
apply  to  an  application  lo  set  aaidr  an  ex-parte 
order.  The  term  "  re-bearing  "  in  b.  169  of  the  Act 
mean*   a    re-hearing  in  the  natnnt  of   an    appeal. 

PAUTATISBAHKAB  v.  IBHVABSAB  jAQjrTAnDAB 

[L  Ii.  B.,  18  Bom.,  308 

a.  314. 

Bee  LiKiTAIIO!!  AoT,  b.  13. 

[I.  I..  B.,  18  AIL.  216 
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DIGEST  OF  CASES, 


C0HPANEB8      ACT      (VI      OF     1863) 

— conclttded. 
Order  Tinder — 


Proceeding  under — 

See  LiKiTATioii  Act,  it 


Ste  BAIfKBBa 


B  Uad.,  149 
Z.  Ii.  B.,  le  AIL,  88 


1.  FOBlf  ATIOB  ASV  Besistbaiioh  .         .  1388 

2.  Abticub  oi  Aseocutiox  atto  Lubt- 


LiTT  or  Shasiholdesb 
8.  BidHTg  oT  Skabbholsbm 
4.  Ts&KRnK  ov  Shaxis  axd  Bisara  ot 


6.  Hbetikos  Aim  Tonicd 

6.  Pow«EH,  Dc; 

DmcToxs 

7.  WimOHa  cT     . 

(a)  Gbkbbai.  Casks 

<i>  DrTiJBim>PowmHoiLi<in. 

DATOBB     ■ 

(c)  Costs  ahs  Ccaixs  oh  Absbts 
(fi)  LiABUiTT  ox  OmOBBS  . 


<5e«  iNJimaTiot— Spbcial  Cases —Pubuo 
OrncBKB  WTTH  Statotobt  Powsbb. 

[L  Xi,  B,,  6  Bom^  see 
£«  Libit.  .  I.  Ia  B.,  13  Bom.,  814 
Sea  LnaTATrOB  Act,  1877,  abt.  ISO. 

[L  L.  B.,  10  Bom.,  488 
Sit  Casbb  vitdbb  Bailwat  Compaht. 

ICanager  of— 

Ste     PoSBBSBIOH,     ObsBR    OV    CBOflllAC 
CODSI    AS    TO — PABTtBB    TO    PBOCBBIl- 

ntes     .        .    I.  It.  B.,  31  Calo.,  816 

Principal  Officer  of— 

Ste     PtAnrr— Vbbimoamom    abh    Sio- 

HATDU  .        .    L  Ii.  B,  ai  Culo^  eo 

[L.  B.,  aO  L  A.,  1S9 

£  !>.  B.,  le  All.,  420 

Bee  Wbittbh  Statbvbnt. 

[I.  Ia  B,  aa  c&ic.,  aes 

—  Snitby— 

See    PUIHT— Fo^     AND    CoHTBHTB    OB 

Plaint — Plai  htifw. 

[I.  I..  R,  18  Calo.,  41 
L  L.  B.,  17  All,.  893 
I.  L.  B.,  18  All.,  188 
I.  K  B^  30  AIL,  167 


COMPANY— eoiidWMrf. 
■  Suit  astdnst— 

Ste  PLAjmr— PoBU    AND    CoirtsKTS   or 

PLAIKT — DEBBXD  AKT  i, 

TB  W.  B..  4fi 
a  B.  L.  B..  B.  IT.,  6 : : 


—  Winding  up— 

See    Attackxebt— Atiachvbvt  behai 
JiTDSKENT     .  L  L.  B.,  81  Bom.,  aTO 


-  Trana&T  by  old,  to  new— 


1.  POBHATION  AUD  BEGISTBATION. 


Association  of  ftitfaans  toe 


acqulsltloa  of    gfiin—SegittraUtnt  <tf  jUeoei- 

atioB. — An  awocUtlim  of  Mtiiwis  for  the  pnrpote 
o{  eabanciog  the  price  of  their  work  by  bringing  all 
the  bnnnen  of  the  tmde  into  one  shop  and  tUriding 
the  pricea  of  the  woA  done  ft  '   " 

KMording  to  their  akill  is  an  aa   .  . 

it*  object  the  scqniution  of  geia,  and  if  e ^ 

of  mure  than  twent;  penoni  mtiit  be  rcgistffed. 
Bhixaji  Sabaji  o.  Bafd  Sajit 

[Ll..B,lBom.,BGO 


-  Svidenoa  of    registraUoQ— 


Sinde^e  qf  ngiHralion  of  tiarthi>Ulert.—TiM 
ruigter  of  ahart^lden  required  by  i.  14  of  Act 
XIX  of  18G7  may  conurt  of  particalan  entered  in 
different  books,  which  taken  together  substantia]  ]y 
coDtain  all  the  information  vbich  the  Act  reqnirea. 
If  there  be  a  labstuitial  compliuice  with  the  reqnin- 
tions  of  the  Act,  the  register  is  not  invalidate  by 
reason  of  slight  deviations  from  its  directioBS  or  by 
nnimportaat  ominiona  or  defects  in  particiilan  a 
information  tpeciSed  in  b.  li.  If  the  certificate  of 
registration  be  not  forthcaming,  the  fact  of  ineorpora- 
Uon   may   be   proved   alittnde.    lit    Bh    Aujahcb 

FlHAHCIAL  COBPOBATION,  BLAKBI's  CASE 

[8  Bom,  O.  C,  106 

S.  Suit  to  recover  debts  arising 

ftom  transaction  before  reglstratloti — Com- 
pany  not  authorited  to  ttte  by  offiaert — Act  X  mf 
iG66.— A  society,  which  came  into  eiistence  after 
Act  X  of  I8661  but  was  not  registered  ontil  srane 
time  afterwards,  under  the  provisions  of  that  Act, 
sued  by  some  of  its  officers  to  recover  debts  ariuog 
ont  of  transactions  entered  into  before  registration. 
Held  that  snch  society  could  not  recover  in  the  raits 
in  their  presmt  form,  as  it  was  not,  before  registm- 
tion,  an  association  authoHied  to  sne  in  the  name  of 
an  officer.  Sehkat  Poobasat  Hnmtr  jAlioHOO- 
soou  KiDBi  c.  T&ATAB  AmcAL       .  8  Had,  193 
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D18EST  OF  CASRS, 


OOKPAire  —eeatinued. 

1.  FOEHATION  AND  BEQISTRAnON 

4. Ai^lloation  for  registration 

—Act  Z  ^IS66  (I»dia»  Compamet  AclJ—Appli- 
t<Uion  rtctieed  wiUle  Act  JT  <(f  I86B  va*  in  force — 
Dtlay  in  office  of  Btgitlrar—C»riiJUate  pnrpori- 
i0g  to  be  tMtaed  nmdir  AH  X  of  1866,  but  iimed 
HfUr  nptal  thereof  by  Act  FT  of  ISaa—General 
Claiuu  ComolidalianAet  (J  i)fl868J. ,.  6—"  Pro- 
eeeilinge  ecmme»eid."—PTioT  to  tho  lit  Ma;  1863, 
tha  ucretmry  and  maDager  of  a  projected  company 
(which  was  to  be  limited  by  ahares}  applied  to  the 
Begiitiar  of  joint-itock  companiea  for  a  certificate 
of  incorporation  of  the  company,  intending  that 
it  ehonlil  be  registered  nnder  Act  X  of  1866,  the 
Indian  Companits  Act  then  in  farce,  and  forwarded 
the  memoimndain  and  articles  of  aaaoeiation  with  the 
vweenry  <Ump-fees,  and  did  CTerything  that  wai 
required  to  be  done  by,  or  on  behalf  of,  the  company 
to  obtain  a  certificate  under  that  Aet.  No  order  was 
paaud  by  the  B^iitrar  npon  thii  appUeatiou  antil 
6th  Hay,  and  owing  to  delay,  for  which  the  appU- 
cante  were  not  reipoiuible,  re^itration  wa«  Aot 
eflected,  and  the  certificate  wb«  not  iuned  ntitil  the 
&rd  Jnly,  when  a  certificate  wai  given  parp:irting  to 
be  granted  in  pnratiaiice  of  Act  X  of  1S66,  Mcsn> 
while,  on  the  lit  May  1SS2,  tba  Indian  Componiei 
Act  (VI  of  iSSi)  repeallDg  Act  X  of  1806  came  into 
force,  1. 38  of  which  provided  that  every  iharc  in  any 
company  abonld  be  deemed  to  have  bent  taken  and 
.  held  (Object  to  payment  of  the  whole  amonnt  thereof 
in.caih,  nnlen  the  Bune  had  been  otharwtie  deter- 
mined by  a  GoDtract  in  writiog  filed  with  the  lU^i' 
trar.  Ko  inch  praviiion  edited  in  Act  X  of  1866. 
The  ahareholden  of  the  company  paid  nothing  npon 
their  aharea  in  caih,  bnt  had  agreed  (not  in  wriUng 
filed  with  the  Begiatrar)  that,  in  eonaideiation  of  cer> 
tain  property  conveyed  by  them  to  the  company  at 
the  time  of  ita  formation,  fall;  p^-np  aharel  were 
to  be  allotted  to  tbem.  Snbi«mently,  the  company 
having  gme  into  liqnidation,  the  official  liquidator 
aonght  to  make  the  ihareholderi  oontribntoriea  to  the 
aneta  of  the  company  aa  the  holden  of  aharei  npon 
which  nothing  had  been  paid,  with  reference  to  a.  38 
of  the  Indian  Ccmpanioi  Act  (VI  of  1882).  Seld 
that  the  proeeodinga  f or .  obtainiDg  regiitrmtion  of 
the  company  and  a  grant  of  a  certificate  of  anch 
n^iatration  commenced,  within  the  meaning  of  i.  6 
of  the  Oeneral  Clanaea  Act,  when  the  momonndnm 
and  articlea  of  aaaocsBtidn  were  received  io  the  Begia- 
trar-g  o«ce  in  April  1882,  while  Act  X  of  1866  waa 
In  force  ;  that  therefore  the  repeal  of  that  A  ct  by 
Act  VI  of  1882  did  not  affect  thoae  proceeding! ;  that 
CDiiaeqneDtly  the  company  miuft  he  taken  to  have 
been  incorporsted  nnder  the  former  Act  ;  and  that 
the  provialona  of  a.  28  of  Act  VI  of  1882  not  being 
apptlcahle,  the  ahareholden  were  not  liable  to  be 
placed  on  the  liat  of  contribntoriei  aa  not  having  paid 
(he  fnll  amonnt  of  their  abans.     Ik  the  iuttsb  or 

WSWt  HOPItOWIt  TlA  COMSAITY 

[I  I^  IL,  U  AIL,  849 
6. Beglatratloit  of  aaaoolatloii 

~Companiee    Aet  (VI qf  1882).  :4—"  Bain"— 
iCntwd  Atrtrance  Sooiety. — In  1870  a  fnnd  waa 


COMFANY-fo»/>ii«e[f. 

1.  FOBMATION  AND  RKGISTBATION 

formed  by  %  nnmber  of  poraona  over  20  in  nnmher, 
the  object  being,  according  to  the  proapectna  and 
rales,  to  provide  for  tha  wldowa,  chilcban,  and  other 
relative*  of  the  aubacriben.  The  management  ma 
veited  in  a  board  of  Erectors  elected  by  the  anb- 
acribera  from  amongrt  their  own  nanibcr,  Subicrip- 
tiona  at  fixed  ratea  according  to  tablea  were  paid  by 
the  anbecribere  to  aecnre  the  proviiion  of  pen^ona  for 
their  widows,  cluldjen,  and  relatives.  lie  money  ao 
anbicribed  were  invested  in  Government  4  per  c«nt. 
aecnritics,  and  iu  the  oonrse  of  man^emcnt  a  large 
reserve  fand  waa  accnmnlated  and  ao  ins'eated,  the  in- 
terest annually  payable  In  reapect  of  which  amounted 
in  the  year  1B83  to  npwarda  of  B46,000,  bnt  there 
waa  nothing  to  show  that  anch  reserve  waa  larger 
than  aonnd  principlea  of  managempot  repaired.  The 
rules  provided  for  abatements  of  anbscnptione  accnrd- 
ing  to  a  gtadnatcd  acalo,  which  might  be  granted 
or  withbeld  from  ytai  to  Jixr  by  the  directors 
according  to  their  opinion  aa  to  the  condition  of 
the  fnnd.  A  anbecriber  to  the  fnnd  was  nnder  no 
oblinttffli  to  continue  hia  aubacHption,  bnt  might 
stop  it  at  pleasure,  anbjcct  in  certain  contingencies  to 
forfettnre  of  tho  benefit  of  past  paymcnta.  Fines 
were  also  provided  for  unpnnetuality  in  paymeuta  of 
anbaciiptiona.  It  waa  contended  that  the  aubicribera 
formed  an  association  which  rcinired  regiatration 
nnder  a.  4  of  the  Indian  Companiea  Act,  inasmnch  aa 
they  carried  on  bnainess  having  for  its  object  the 


acqni 


i  the  association,  or  the  indivi- 


to  contemplate  the  ordinary  consequences  of  their  acts, 
and  the  forfeitnrBa.  fines,  and  large  and  incrcaaiTig  re- 
aerve  fnnd  constituted  "gain."  5emi/«— that  these 
did  not  conatjtnte  gain.  Bat  A  eld  that,  whether  they 
did  I3C  not,  no  bnaineaa  waa  carried  on,  having  for  ita 
object  the  acquisition  of  gain  by  the  assiciation  or 
the  individnal  membera  thereof.  The  aabscribera  to 
tho  Qeneral  Family  Pcnaion  Fnnd  are  not  a  company, 
association,  or  partnenbip  formed  for  the  purpoae  of 
carrying  on  buiunees  that  has  for  its  object  the  ac> 
qnisition  of  gain  by  the  company,  asaociatinn,  or 
partnership,  or  by  the  Individual  membera  thereof, 
within  the  meaning  of  a,  4  of  the  Indian  Companies 
Act.  Where  the  aabatantial  purpose  of  an  aasociatioa 
is  not  to  carry  on  a  bunneas  tat  gun,  the  fact  that 
gain  may  accrue  incidentally  or  may  arise  from 
merely  subDdiary  proviwona  does  not  make  registra' 
tion  necessary.     Esaai  r.  Whyxfrb 

[I.  L.B-.17Calc,789 

8. Unregistered   assooiatioti— 

Companite  Aet  CVI  of  1883),  :  t—MoHgage,  Tile. 
galitg  of-Sigil  of  *iii(— S*(oppei.— In  1868  ttia 
Madras  Hlndn  Mutual  Benefit  Permanent  Fond  waa 
created  for  the  purpoae  of  enabling  Hindoa  to  aaiid 
one  another  and  invest  their  savings  chiefly  in  landed 
property,  and  tho  doing  all  such  other  things  aa  ars 
incidental  or  conducive  to  the  attainment  nf  thu  above 
objects.  Ity  the  rulca  of  the  anid  fund,  which  was 
not  regiatered  nnder  the  Indian  Cumpanics  Act  (X  of 
1S6G),  it  waa  provided  that  the  membera  ahonid  pay 
aubacriptions   at   the  rait  of  B2-8-0  per  share  per 
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DIGEST  OF  CISEI. 
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COXPAUrS— continued. 

1.  FOBMATION  AND  EBGISTBATION 

— continued. 
menMm  for  icTeii  jean  from  tlie  date  of 
and  ttukt  st  the  end  of  the  sevea  ynrv  H260  ■honld 
be  p*id  in  full  diacliarge  of  each  Bbaie,  It  wag  fui- 
ther  provided  tbtit  n^icriben  ahoold  bo  entitled  to 
borrow  money  from  the  wd  fund  at  intereit,  tb&t  & 
re«erve  fund  be  formed  and  dietribnted  ones  every 
live  jewi  to  the  snbacriben,  and  thtit  snrpliit  collec- 
tiona  be  diatribntcd  amncg  the  lubecriben  umoally. 
In  1B68,  defendant*'  father  borrowed  money  on  mort. 
g«ge  from  the  fund  in  accordance  with  the  rulee,  and 
the  amonnt  wai  admittedly  dne  at  the  time  of  rait. 
The  fond  waa  wonnd  np  nnd^  an  order  of  the  HiKh 
Court,  dated  teth  September  1877,  daring  the  life- 
time of  defendanti*  father,  who,  however,  toolc  no 
active  part  in  thoae  procoedingi.  It  further  appeared 
tliat  on  the  execution  of  the  mortgage,  the  def  endanti' 
father  (the  mortgagor)  took  ■  Icaae  from  tba  mort- 
g^ees  of  the  lumees  mortg^ed,  and  retuned  poiaea- 
non  of  them  aa  tenant.  Mtld  that  tbe  aoociation 
had  for  it*  object  the  acqniutionuf  gun,  and  that,aa 
the  ABnciation  consiited  of  more  than  twenty  memben 
and  wu  unt  ret{i>tered,  it*  formation  waa  forbidden 
hy  the  Indian  Companiei  Act  (X  (if  1866),  a.  4,  that 
the  mortgage  suit ;  liaTieg  for  ita  object  the  carrying 
ont  -of  the  Illegal  pnrpoee  of  the  auociation,  wai  an 
iUegal  trannction ;  and  that  the  rait  mnit  fail 
Beld,  fnrther,  Uiat  tlie  def  en  dan  t«  were  not  eitopped 
ttotB  letting  np  the  plea  of  illegality  either  by  the 
order  of  1877  or  by  reaaon  of  their  predecenw  in  title 
iuiTing  attorned  to  the  fnnd.  Masbab  Humn 
UvrnAi.  Bbdbht  FnMunBin  Fen)  «.  Baoata 
Chetti  .     I.  lb  B.,  18  ICad.,  900 

"7.  - — ■ — ■  niegftl  ftBBoriation.— Ceini>o«i»» 

AH  (VI  qf  1862),  ,.  4—B*tint»,  earritd  on  hy 
unregittired  aitociation  for  the  ptirpou  of  gain — 
Right  of  nit. — Penona  more  than  twenty  in  nnmber 
paid  each  a  certain  ram  monthly  t«  a  stakeholder. 
The  ram  total  of  the  rabscriptiona  was  then  paid  over 
aa  a  loan  free  of  interest  to  one  of  the  aubacriben 
chosen  by  casting  lota,  and  he  waa  thereupon  reqnired 
to  eiecnte  a  bond  with  a  rarety  obUgmg  him  to 
continne  hia  mnnthly  rabtcripCioni  to  the  end  of  the 
.  perind  for  which  the  arnmgement  was  agreed  to  hold 
good— that  period  bans  aa  many  montha  aa  there 
were  rabsciibers.  The  DOnds  in  qaestion  were  eie- 
cnted  in  favour  of  the  atakeholder  and  the  aubscribera. 
lie  bnaineas  wa^  not  registered.  A  atiit  was  bnraeht 
on  one  of  sach  bonds  to  recover  tbe  amount  payable 
for  aabacription  en  acconat  of  the  period  rabwqnent 
to  its  eiccBtion.  Held  that  the  obligee*  earned  on 
bniintM  wliieh  bad  for  its  abject  the  acqniaitioii  of 
gain  within  the  moaning  of  Companies  Act,  18S2, 
a.  4,  and  accordingly  eonititnted  an  illegal  assiciation, 
and  that  the  suit  was  not  maintainable.  BAlUfAVI 
Bbaoafatbab  f.  Naqhoibattaii 

[I.  L  B.,  le  Mad.,  81 
B. Unreffletered  aBBooifttion  tor 

Zaia—Comjpanitt  Act  fVI  Df_1882),  t.  4— Illegal 


COMPAXT-eentimntd. 

].  FOBHATIOtr  AND  BEQISTBATIOS 
— 'HmoIwM. 
snccsnfnl  ticket  for  two  more  yean  in  acoordanoewitb 
the  arrangement  under  which  the  lottery  was  estab- 
lished. The  money  not  having  been  paid,  the  pro- 
moters broQght  a  gnit  on  tbe  covenants  Stld  that 
there  waa  no  aaMclatioa  of  twenty  peraoni  for  the 
pnrpose  of  gun  or  at  all,  and  consequently  that  the 
pluntiS*  were  not  preelnded  frcm  intng  for  want 
of  regirtration  under  tbe  Companies  Act,  a  4.      Pam- 

OHXITA     HAnOHF    NAYAB     «.      aADIHHABB     ED]CA> 

lASOJUIB  Pasvakaiihai!  Natab 

p.  li.  B.,  so  mml,  ea 


ObjectioiiB  outaide  B00p«  of 


arUoIas  of  »»noala,tioa—Companiet  Ant,  X  of 
1866,  i:  16  aud  308.-5.  16  of  Act  X  of  1866  does 
not  lefer  to  obligations  omtraeted  with  a  company  in 
accordance  with  the  pnrpose  of  its  formation  other 
than  those  directly  implied  by  the  articles  of  associa- 
tion. S.  208  of  the  Act  has  no  application  to  com- 
panies formed,  tut  not  registered  ^ter  the  Act  came 
into  foroe.  PrsBBWAitim  Hcniu  Jakobaoaba 
IfDtBi  0.  Nabataha  Aooabbe        .    8  Had.,  198 

la- 


-  ArttclMofaaBoelatioii,  Vari- 

B,tion  in — ZiaiiUtg  of  ikarehaldtn. — Where  a 
clause  in  the  attielea  of  assocUion  pioTided  that  the 
esistiUB  shaieholden  tor  the  time  bdng  should  have 
the  opUon  of  takiiv;  and  intiaeribing  for  the  shares  in 


oaia^Kaj.—Beld  that  tbe  clause  being  impeiative, 
and  not  merely  directory,  a  deviation  nom  it  could 
not  be  made,  nnlesa  with  the  assent  of  every  share- 
bolder.       EaBIBKB   FiHAXOIAL   AlBOCUTIOM   e.    pBB- 

TAXJi  CuBBiiJi  .8  Bom.,  O.  C,  O 

11.  MBLterlRl  Tarlanoe  between 

prospeotna  and  ntemorandnin   of  aoBocia- 

tion — Illegal  powert—Shareholde «.— Distinction 
pointed  out  between  the  case  of  a  persm  who  apiees 
to  take  shares  in  a  projected  company  upon  tbe  faith 
of  a  ptoapectna,  and  one  who  does  so  upon  the  faith 
of  a  document  purporting  to  be  the  proposed  memo- 
randum of  association  of  inch  a  company.  Tbe  de- 
fendant, on  bring  shown  a  document  purporting  to 
be  the  memorandum  of  association  of. a  projected 
company,  ngned  bis  name  to  it  as  having  taken  fonr 
■bares.  This  document  was  not  registered  aa  tha 
memonodnm  of  association  of  the  company,  but 
another  waa,  which  dilTared  from  it  in  omitting,  in  ita 
4th  cUnae,  the  word  yearly  before  the  -wcri  projUt, 
on  which  the  company  were  to  pay  a  certam  com- 
miasion  to  the  secretaries,  agents,  and  treasarera, 
and  in  adding  to  its  6tb  clause  a  provimon  empower^ 
ing  the  cimpauy  by  special  reaolntion  in  general 
meeting  ixi  subdivide  the  shares.  Seld  that  the  first 
wss  not,  but  tbe  second  was,  a  material  varianoe. 
Qtmre — W  hether  the  proviso  empowering  the  com- 
pany to  rabdivide  the  shares  waa  illegal  But  even 
if  it  ina,—S»li  that  the  eSeet  of  it  b^ng  practically 
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%  ABTICLK8  OF  ABBOCIATION  AND  LIABI- 
hlTY  OF  5EABEH0LDEBS— eaattHMif. 

to  liter  the  pcfttioii  of  the  defendant  fnin  wbat  it 
would  have  beea  had  the  domment  aigned  hj  him 
been  r^itered  a*  the  memonndnm  of  aseocUtion  of 
the  compaji;,  the  defendant  was  not  a  BhaTeholder 
in  tlie  compauiy  reg!rtered.  In  re  tie  Financial 
Corforalio»>  JL.  -fi-i  3  CA.  Ap.,  714,  cominented  on. 

AMAasJt  Vhkax  v.  IfAxun  BmiHiiia  txo 
WRATwa  CovTANT,  Limubd 

[L  L.  B.,  1  Bom.,  820 


12.  " 


'  Contribntories— ^et    X    of 


1866,  It.  6. 11, 18,  as.  36,  37,  oxi  lOl^Liabilily  of 
rtgiiltrtd  Aareioldert — Appeal  from  Seeordtr. — 
In  Jane  1865  wa«  projected  the  Fegu  Saw  Milli 
CompaDf,  Limited,  appellants  heing  amongit  the 
projccton,  and  haviiig  dgncd  the  proipectn^  and 
entoMd  their  namea  in  a  liat  (attached  to  tha  pro- 
■pectoe)  of  intending  Bhanholden,  «ch  to  a  apecified 
extent.  Their  names  wer«  also  entered  aa  inch  ih&K- 
holden  in  the  Tegiatntioa  of  the  company  nnder  Act 
2  bf  1866.  In  January  1867  certun  coatribnton 
(amongst  whom  appelluiti  were  not)  and  certain 
creditOTS  applied  to  the  Beoorder  of  Bangoon,  under 
els.  i  and  fi,  «.  101,  to  have  the  company  woond  up, 
tind  *3i  official  liquidator  appointed.  A  liquidator 
baying  been  appointed,  he  applied  to  the  Conit  to  call 
upon  each  of  the  contribatoiiea,  named  in  a  list  which 
he  presented,  to  p^y  np  his  coutribation.  Accordingly, 
the  Becorder  declared  the  appeliiDts  to  be  contri- 
bntoiiei,  and  directed  each  of  them  to  pay  the 
amount  appearing  agaiuet  bis  name.  Htld  that  this 
was  a  suit  by  the  official  liquidator  to  have  appellants 
declared  coatributoriesi  and  an  appeal  therefore  U7 
travx  the  Becorder's  decision  so  declaring  them.  S»ld 
that  the  liability,  nnder  at  6, 11,  IS,  23,  86,  and  37.  of 
a  registored  shareholder,  as  member  of  a  company,  to 
contribute,  is  a  primd  facie  liability  only ;  it  being 
open  to  him  to  show  that,  although  his  name  was  on 
the  remitter,  yet  he  did  not  agree  to  become  a  member; 
and  that,  ai  appellants  were  ant  cogniiant  of  (much 
less  did  they  uaent  to)  the  registration  of  their  names 
as  sharebulders,  whilst  they  refused  to  receive  any 
shares  oi  pay  np  any  calls  or  deposits,  the  sole  step 
taken  by  them  of  joining  othera  in  putliog  forth  the 
prospectus  and  affixing  their  names  thereiutoacertain 
nnmbet  of  shares  could  not  be  _said  to  be  &□  agree- 
■lent  to  become  members  of  the  company,  and  there- 
tore  they  were  not  eontribntories.  Coitoh  r.  PsQu 
Saw  HiLLi  COMTurz    .  .    OW.IL,  SS9 

IS. Nuue 

to    tign    artieltt    of  ait 

Defendant  applied  for  100  share*  in  a  company,  and 
on  their  bsing  allotted  to  him  paid  BLOOD  in  J^Msit. 
His  nams  was  placed  npon  the  register  of  shwe- 
holdets,  but  he  refnsed  to  sign  the  aitielea  of  aasoda- 
tion.  Beld  that  he  was  not  liable  as  a  sharehold«r. 
OooisBY  CoTTOK  Mnxa  Coururr  v.  Stul 

[8  Hyde,  SSS 


14.- 


-  Bhara  In  company.  Significa- 


tion of— JToBM  on  regiiter.r~A-  share  in  a  company 
nguifle*  a  defiidte  portian  of  its  capital,  and  does  not 
necessarily  moui  the  right  of  a  perpni  wbeae  name 


COHPAinr— «onfiiHKi. 

«.  AETICLES  OF  ASSOCUTION  AND  LUBI- 

LITY  OP  SBABEBOLD£BS~e(«<<«««{. 
b  then  aettuJIy  on  a  rafter  of  ■hsreholdera.    Fas- 

BainiAB  PKiUJITAlTSAB  r.  BUTLAE  BBAOIBATS 

[3  Bom.,  o.  c,  ee 

IS. Shareholder  -whose  shares 

are  fbifeited.  Position  tit—Contribmioria. — A 
member  of  a  duty  registered  company  whose  ihare* 
have  been  forfeited  is  a*  much  a  past  member  as  a 
member  wluM  shares  have  been  surrendered  or  trans- 
ferred, but  be  is  not  liable  to  be  placed  on  the  list  of 
contrihatories  nntil  it  is  establidied  tiiat  the  existing 
members  are  nnable  to  satisfy  the  contributions  re- 
quired to  be  made  by  them,  in  pursuance  of  the 
Indian  Companies  Act,  and  that  the  debts,  in  respect 
of  which  he  is  called  npon  to  cmtribute,  were  incur- 
red prior  to  the  date  on  whi^Jt  he  ceMed  to  be  member 
of  the  .oompany.  In  bi  Ai-lahabai>  Tusara 
CouFAirr 

[1  N.  W.,  Fart  6,  p.  101:  Xd.  187S,  100 

18, Ckmstitatiiig  person  a  mem- 

her  of  Oompany—CompaHiM  Ael,  X  of  1866, 
1.  Sa^Mmbtr  of  eompaiHi—"  StiitcriUr  of  tia 
meBiorandnm" — "  Jgr»»m»ni  to  become  a  memiar" 
^Company  not  in  ixiittnct — Seietiiion — Liabi- 
litjl  for  ealli.— The  defendant,  amongst  others, 
snbsmbed  (for  101  shares)  a  copy  of  the  memoran- 
and  artietea  of  association    of    the    plaintiff 


the  persons  most  active  in  the  promotion  of  the 
said  company  that  he  would  with^w  his  signature, 
and  would  have  no  connec&n  thenceforth  with  the 
proposed  company.  Hit  withdrawal,  however,  was 
not  accepted.  Sabsequently  to  the  receipt  of  the 
said  notice,  the  memoiandDm  and  articles  of  asso- 
ciation so  signed  by  the  defendant  and  others  were 
presented  for  registration  i  but  registretion  was 
refused,  on  the  gronnd  that  the  nid  documents 
were  not  printed.  A  printed  copy  of  each  wa* 
then  procured  and  registered.  The  registered  copies 
differed,  in  respect  of  the  ugnatures  snbscribcd 
thereto,  from  the  copies  signed  by  the  defendant. 
The  defendant's  name  was  put  upon  the  register 
of  the  company  as  the  bolder  of  101  shares,  but 
without  the  defendant's  assent  or  knowledge,  and 
two  calls  were  made  upon  him  in  respect  of  the  Mid 
shares.  The  defendant  denied  that  he  was  a  member 
of  the  said  company  or  liable  for  calls.  Beld  that 
the  defendant  was  not  a  member  of  the  pUintifl 
company,  either  (i)  as  a  "enbecribec  of  the  memc- 
randnm  of  association"  under  the  earlier  part  of 
e.  23  of  the  Indian  Ccmpanies  Act,  inasmuch  aa 
the  memorandum  there  ref  emd  to  was  the  registered 
memorandum,  of  which  the  document  ngned  by  the 
defendant  was  not  even  a  true  copy,  or  (ii)  by  reason 
of  an  "  agreement  to  take  shares  "  under  the  laUer 
port  of  tbit  section,  inosmnch  as  the  agreemoit  there 
Blinded  to  was  an  agreement  with  the  company,  and 
the  agreement  (if  any)  entered  into  by  the  defendant 
was  not,  and  could  not  have  baai,  art  i^reemeiit 
with  the  company,  the  company  not  bein^  at  thai 
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«Vt  kM  itrHNt  -Jv  a-a 

m.v(nB  «M.  •«nr  =it^ 

M    Mtf.irtn    %*-»»»'tm    '.■■.•nnvi.     fe-n'.'Kr: 

»«<«/,-  W.M*'.   '.*4». 

>r.j-7iJ:  l;rt.u:  t.- 

f*'!-,^:'«Ci*e      - 

I.X.K,lSBcM 

L,»U 

,/»«  r-r".'*'-'-  ^-«^--.  «---*  -f-fr-.r-^l 

/*  e«**  f4««*  AtrtpU»rt.  -  *t  ii»»  a  ^aiva  Mrs 
a  <*Kf<.'«te'vf  Ifc*  ■ar-nrnA.fcs  '.f  •*-<>»»•  ■&« 

14  t,  Mi  '4  tin  Ik'SiM  Om|«k>«  A/1,  rl  '4  1-42. 
Ik**  <(e«<«aw,  h/imrtrr,  ia  oi^iKlfnt  to  a  pnp-aU 
tfrlM  vuMftj  (a  to4«  *Wi|,  ■art  if  av*  a  fr^mX 

•r»>4  *i(li  (k*  amtmmj  I/,  i^irmj'  a  ■cz-bs 
w'rtMx  ttM  Mraw  df  a.  tf,  aal  M  lk?J*  to  nil*  if 
Mi«r«<  >M  tl-t  f»«M*T.  BMn«T  Sunfjsu  IfAvr- 
fMnvnv*  CuitrAXT  «.  AltM«»  an  Ena  KaALcnA 
[I.  U  K,  U  Boa,  106 
M,  -    —  Mralwr    Bicniiic    nnrcgi^ 

t««d  •opjr  nf  iinwiiiaiiilTim  et  M>oet*tton— 

flamyitM  AH  (yi  nf  IHKt,.  t.  46~Affrttmeut 
to  Imf'im*  a  mtmhtr  ~}'ripotal-~M^pUmet— 
M/r/miUattiM  litf'ir§  rtgitlraivnt  of  ctrmfanj/, — On 
tb«  l«h  A|>rfl  IWW.  L  ficnta  ■  priaUd  c.py  of  tba 
fvi|Hiaal  awMnrandaa  if  HWinatiMi  »f  a  prrjccted 
nim\Mur  t'lr  tim  riiWM.  whirb  'm  thtSrd  AOKut  vai 
r*itM<T*d  I*  th*  lnp«rial  fluar  XilLi  Ci^puir.  Co 
that  liar,  •<(..  tba  Brd  Aaicrut  l>t»t),  Z.  rtcrired  a 
rwAiF*  ff«m  tha  txtrtUry  '<  the  cmpanj,  infona. 
InK  Wai  that  Lh«  mmpaay  ba4  Iwmi  daly  rcKiitired, 
wwl  rH)ni<alinK  htm  to  pay  HlOd  a*  the  ih^ait  on 
lh«  alwrfa  tnW>1lH<d  bj  bin.  (>n  the  Cth  Angtut 
X  rpnltxi),  (UtlnK  that  h*  had  4r«i<lKl  ivj*  to  take  Dp 
tti«  ilMni*.  (tn  t)in  Wh  Antcnat  the  tteteUrj  wrote 
In  //,  «Uttn|(that  hirhad^rMil/burifswi  aahaTphnldcr, 
and  nriiM  luit  wtttvtnw.  On  the  S6tb  titpUnaher 
tha  illrn-1'in  k-ld  thi^r  flrat  nuirtlTiK,  and  iwilved 
that  the  "  atHTn  »ypMed  f'rr  be  all'ittcd,  and  applira- 
tbm  and  all/Amnnl  tnriney  be  pbIImI  1ti,"  On  the 
III  Ortobnr  tbp  mri-tarj  nntlflnl  ti)  i^  tbo  allotmmt 
■>f  tan  *l4ar>«.  and  iwivntwl  bin  t^i  pay  tha  orrrdne 
dtjwttt  obII  of  HUl  INW  ihare  and  the  allutmant  call 


rvanatM  fa-  tht  twf  j 

£nct/n  efibtZSck   ^ 
ap  ti  t^  te«  tke  dtftmr 


and  be  er;cU  Kt  bf  kdd  BaUc  aaa  ikoAiUv  of  IW 
e^wpwrr.     He/A    abx  A«  ■■  aa  <BK  r^Id  tba 

I    drfeaikit  han  boa  bmd  bj  tkahttB-of  1W»4 

,  Aazwt  writtm  bj  tke  acc^  of  IW  ffpaay-  Aat 
liter  wn  wrin«o,  ant  bj  v^  vt  Ihr  dbartan  at 
a  BHctia^  del  J  taar^ud  aad  ernp-iead  nt  Ike  piupu 

,  qaqrnai  of  fosr.  It  vaa  viittea  by  tba  aMniarj 
after  irnnltiii^  aepandelj  Ihraa  aolj  of  the  Aree. 
tin.     Tb'tM  vaa  aa  imfalar  ptmwiliag.  vharh  aoaU 

,  nut  bind  the  eompanj  or  Ar  ibenibera  wilk  T*^>d 
to  tke  Bppl'ntwn  outbe  aniFptaaee  of  riiwaa.  ne 
diraetiva  did  mt  act  aa  a  bard,  anr  aaa  tke  eraaort 


ao. 

— CoMpaaicr  Act  fF^I  of  1  _ 
dmplieaU  memeramdmrn  of  attociation  of  fie  rtg**' 
traiio*  of  eomfomgSffaet  of  nek  rignattrt  omlg 
tgtivattit  to  a  propetal  to  tail  AmrtI-  Aeetp' 
laaee, — A,  Bft«r  the  Bombay  Electriral  Company  had 
been  rcKiatcred,  ligned  a  dnplicate  memoraiidiim  af 
aaanciatiijn  for  Are  diarea.  He  nibaeqaaitly  acted  aa 
director  of  the  company,  being  qualified  to  act  u 
each  by  procaring  from  a  member  of  the  company 


>  ha 
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COKPAlSY~~eo»tiimed. 

i.  ABTICLES  OF  ASSOCIATION  AlfD  LIABI- 
LITY OF  BHABEHOLDEBS— eiMttMim/. 
blto  liqaidfttkiD.  3eld  thftt  A  wu  iwt  liable  in 
itaptxt  of  the  tie  diftr«t  tor  which  he  inhKribed. 
A  poioD  ugnioE  K  duplicate  memonndum  of  bmo- 
cution   ii  not   boiuid  u  one  who  liaa  ngued  the 


a  (ignsture  cumot  be  binding,  became  it  doca  not 
Ktnottnt  to  >  ngning  of  the  mraumndom  itielf,  and 
don  not  Mitiif  7  the  rcqniranenle  of  i.  4I>  of  the  Indian 
Compulei  Act  (TI  of  1882).  It  doei  not  er^te  the 
poaitiTe  agreement  which  the  law  bai  made  the  necei- 
MT7  coDBeqnenee  of  the  aigiiatiire  of  the  ml  menu> 
randtim  before  rtgirfration.  It  only  unoonta  to  a 
pioponl  to  take  ittarei.  Bnt  in  Uu  preMut  rate 
there  bad  been  no  acMptanee  hj  the  coinpany  of  the 
pvoponL  There  bad  bew  no  allotnent  and  no 
placing  on  the  regitter.  Acceptance  conJd  not  be 
legally  inforred  frrai  the  circnnutancea  of  the  ca*e. 
A'l  liabilit;  wia  only  inchoate  and  never  became 
compUtt.  The  compaay,  while  it  wai  aolveut,  never 
accepted  A'*  offer  to  become  a  ihareholder,  and  after 
it  went  into  liquidation  it  wm  too  iaXf.  In  hb 
Bomb  A  E  Elsotbic*!.  Coitfuii.  Nasbbbwixji 
Dadubot  Kaibucx'b  cm  .  L  I*  &,  13  Bom.,  1 

SL  Idftbility  of  K  ilgnatoiT  to 

tiM  memorandaia  of  BMOdatlon  for  a  fully 
paldrUp  Bbare  given  to  him  as  a  prasent — 
Ukarti  availabl*  for  aliolmetH,  but  not  allotUd.— 
The  Bombay  Electrical  Company  having  gone  into 
liqsidaUoD,  (h«  official  liqnidator  appli^  to  have  E 
placed  on  the  lift  of  contribntorica  in  respect  of  one 
■hare  for  which  he  bad  mbaeribed,  and  signed  the 
rnemorandnm  and  artiolea  of  anoriation  on  the  26th 
Febmary  1.88E.  The  company  was  registered  on  the 
&th  March  1866,  and  went  into  liquidation  in  Jnly 
1866. .  In  his  ^davit  S  itated  that  he  lad  been 
mdoced  to  lign  the  memonadnm  and  article!  of  mm- 
eiabon  by  one  f  ,  wbo  wm  a  promoter  of  the  company, 
and  wbo  had  ptonuaed  to  ipre  Lint  a  fnllf  paid-np 
ehare  aa  the  ahara  ha  had  ngned  for ;  that  in  Utreh 
1B8S,  P  bad  aocorAi^ly  banded  him  the  cettiScate  of 
a  follv  paid-np  ahara ;  that  the  aaid  afaare  wa«  one 
ont  of  a  hundred  fnUy  pud-np  aharea  which  were 
givm  by  the  company  to  P  in  part  payment  of 
nKney  due  to  Mm  trrau  (he  company,  und  that  the 
Mud  «hare  waa  duly  entered  in  the  abuv  regtiter  at 
the  ccmpaay  a*  lotTing  been  fnlly  paid  up  on  the 
18th  Beptonber  1886.  He  contended  that  the  com- 
pany waa  eatopped  tram  denying  that  the  share  waa 
foil  J  paid  np  i  that  no  othn  Am  had  been  allotted 
to  lum,  and  that  all  the  aharea  of  the  company  had 
been  plotted.  Etld  that  he  waa  linble  in  reapect  of 
tbe  iharei  The  trauHCtion  between  him  and  P  did 
not  Und  cr  affect  tbe  oonipany.  The  preaent  of  a 
paid-up  ihare  by  a  third  party  doea  not  aatiify  the 
obligation  of  a  aubacriber  of  the  memorandnm.  The 
iaanc  of  the  certiflcate  don  not  eatop  the  company  ao 
long  aa  the  certificate  -haa  not  passed  to  a  bimi  Jtdt 
tnuiaferee  for  value.  If  S  had  not,  in  fact,  paid 
mcmey  or  money's  worUi  fior  the  one  share  snbacribed 
for,  the  eompaay  waa  still  entitled  to  prove  the  non- 
payment, and  dvm  tbe  value  of  the  ahire.     M*ld 


COlCPAJrr— c(»(.«»eJ. 

a  ABTICLES  OF  ASSOCIATION  AND  LIABI- 
LITY OF  BHABEHOLDEBS— eo«fim)«cf. 

alKi  that,  aa  there  were  left  gharea  available  ftv  sllot- 
ment,  the  fact  that  none  bad  been  allotted  to  E  made 
no  difference,  aud  that  the  liquidator  wu  entitled  to 
hold  him  to  the  contract  which  be  had  made  with  the 
company  when  he  eigned  tbe  mGnuirandum-  Ih  bb 
BOKHAT  Eliotkioal  Covtaht.  Eluo&b'b  cahr 
[L  I^  B-,  IS  Bc»iL,  67 

as. Contract  wltlt  tbe  eompany 

—Campamti  Aet  (VI  of  188»J,  t.  4B~Sigui»g 
duplieate  of  tie  tubt«qme»ilg  regUtered  Mimoran- 
diim'~8»bteg*»ut  allolmBiU  and  repudiation — 
SpKiJU  EtliiffAH  (I  BflSTVJ,  t.  2S.  cl.  (\),  aud 
».  S7,  ol.  ('fj.— The  defendant,  in  Pebmsry  1888, 
aigned  dnpbcatea  of  the  documents  anbaeqnently 
regiatered  aa  the  mrmonndnm  and  articles  of  aato- 
ciirticm  of  <^  pUntiff  company  in  December  of  the 
same  year.  By  the  docnmenta  which  he  aigned,  he 
"agrMd"  to  take  the  number  of  shares ^en)  set 
opposite  hie  name.  He  never  cancelled  that  agree 
memt.  lea.  aharea  were  anbteqnently  atlotted  to  him  t 
bnt  the  defendant  did  nothing  amounting  to  an  accrpt- 
anoe  of  thia  allotment,  and  on  the  10Ui  April  1688 
definitely  cancelled  his  prevlont  agreement  to  take 
•hares.  Stld  that  the  defendant  had  never  become 
a  shareholder  of  the  commnv.  Whatever  the  sign- 
ii^  by  the  defendant  of  the  doenmmts  in  February 
1886  amounted  to— whether  to  a  icontract  or  to  a 
mere  proposal— the  defendant  in  signing  them 
addreased,  not  the  company,  which  waa  not  then  in 
exiatenoe,  but  the  prontctera.  If  a  contract,  (he 
company  was  not  then  in  eiistence,  and  conld  not 
therefore  ratify  it :  if  a  proposal,  it  was  not  a  pro- 
pnaal  to  the  company,  or  an  agent  for  the  oompany, 
and  the  company  could  not  therefcre  accept  tt. 
8.  28,  cl.  (A),  and  a.  27,  cl.  (r),  of  the  Bpecifle  Briiet 
Act  (I  of  1677),  do  net  apply  to  contract*  to  take 
aharea  g  and  only  embody  tiie  Bngltah  taw  aa  to  caaea 
where  a  company-  haa  taken  the  bentllt  of  a  contract, 
bnt  refaaea  to  carry  It  into  effect.     IimxuL  In 

HAXUTACTITBISa  COIEFAVT  c.  HiJirOBBSSEAW   BAS- 

iobjiWadu  .    L  Ih  B,  IS  Bom.,  416 

flS,  FftTmentliioasti— Comjiaatet 

Aa  (VI  of  1883J,  ».  as— Accord  aud  laliffacfiou 
— Couir^ulory,  Liability  ,of.~OtM  P  served  the 
Nawab  of  BeyLs  Spinning  and  Weaving  Company, 
Limited,  as  a  broker,  by  getting  sham  inbscribed 
for,  coUcctina;  money  fiom  mbacnbers,  and  inducing 
people  to  ttuce  shares.  There  was  no  expreaa  agree- 
ment to  pay  him  in  cash,  bnt  Uicre  was  a  tacit  under- 
standing that  he  should  get  the  nsual  broker's 
oommissiim.  He  was  given  two  shares  as  remnnera- 
tion  for  his  services.  At  the  time  he  accepted  the 
aharea,  the  account  of  his  commission  as  broker  had 
not  been  settled,  and  ao  demand  had  be«n  made  by 
him  for  payment  of  any  specified  anm.  When  the 
Company  was  wonnd  up  nnder  tlie  orders  of  the 
Court,  tjie  liquidators  placed  his  name  on  list  A  of 
the  contributoriea  for  the  value  of  the  two  shares. 
He  applied  to  have  his  name  removed  from  tbe  list. 
Htld,  rejecting  his  applicatimi,  that  his  name  was 
rightly  put  on  the  list  of  contributories.  Tbe  fact 
tlwt  tJie  share*  were  given  hiw  as  n 
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COHFAHT— cooftMMf. 

a.  ABTICLB9  OP  ASSOCIATION  AND  LIABI- 

LITY  OF  SRAREHOhOK&B-eonti^ued. 
ths  earlier  part  of  •.  22  to  anbscribe  a  true 
copy  of  the  regutered  memorandum  of  anodation. 
OSEEU.!  SpiinnKa  and  Wbatik»  CovFAsr  c. 
QiBDixuL  DAif  ATBAK  .  L  li.  B.,  6  Bom.,  426 
17.  ICAtaorandam  of   awooia- 

Uon—Sffhel  nftigning  memorandtm—  Withdrawal 
i^iig*atitra  bafon  rtgitlratioit  of  nemoramdum 
—Companiti  A<a  (VI  of  I882J,  :  45.— k  person 
trho  ligni  a  memoraadnm  of  MiocUtion  for  a  number 
of  iharei  beoomea  lUiaDlately  bound  to  take  thoea 
•hare*.  The  ■tatutory  liabUity,  the  creatian  of  the 
agreement,  commencea  with  the  signature  of  the 
memoraodum,  and  U  not  held  in  nupenw  until  the 
memaraodum  ia  regiatered.  Ilore  it  no  loe%»  ptni- 
tmtitt  up  to  the  date  of  reglitiation,  and  no  penon 
*rba  ha*  aigned  the  memoraDdum  can,  acting  inde- 
pendently of  the  otben,  cancel  hie  ugoatnre.  In 
kB  IJAcsnn  EzaHAKaB  CoKPiirr.  Kdbioiui 
Fbahji  Wasu'b  Case.  B&afubji  Btbaxji  Ka- 
TBiroE'i  Cabb     .  1 1,.  B^  la  Bora.,  8U 

1& — —  Bignlng  duplloate  of  m«mo- 

rftadnm  befora  rBgristratloa  of  oompany— 
Compa»iei  Act  (VI  of  1882),  t.  4S—Sigmiltire 
after  rtgittraiion  qfeompaiH/,  Bfftct  of—Propotal 
to  lake  tharat — AeeepUmce.—VUxea  a  pcraon  aigna 
t,  dnplicate  of  the  memorandum  of  aawiciation  aner 
the  regiitrstfoD  of  the  original  memarsndnm,  he  dora 
not  thereby  become  a  mbKriber  ffithia  the  mnning 
of  1.  46  of  the  Indiaa  Coiqpaaies  Act,  VI  of  1883. 
Such  ligiiattire,  boweTer,  Ig  equiTdent  to  a  propoMl 
to  the  company  to  take  aharea,  and  if  inch  a  prapoial 
ii  accepted,  the  peraon  «ign!ng  ia  a  pentra  who  haa 
agreed  with  the  company  to  become  a  member 
i^thin  the  temu  of  a.  4G,  and  i«  liable  to  calla  if 
mtered  on  the  regiiter.  Bohbat  Natioha]>  Mahii- 
UornBnro-  Coxpavt  v.  Abvbd  Bnr  Ewa  Ehalipva 
[L  Ij.  B.,  14  Bom.,  196 

IS. Kemlwr    Blsolng    uiiNKla- 

taxed  ooffy  of  mamorftodara  of  asaoclAtloa— 

CoMpamu  Jet  (FI  of  1883),  i.  46—Agrteme*l 
to  isRMM  «  ttenher — Propoial — Accept  anci — 
M*p»dialio»  h^ort  reffittration  of  oompaajr.— On 
the  ISth  April  1886,  L  (isned  a  printed  copy  of  the 
propoaed  uemonndum  of  aaaociation  of  a  projected 
company  for  ten  aharea,  which  on  the  Srd  Aogoat  wia 
registered  aa  the  Imperial  Plour  Hilla  Company.  On 
tint  day,  mt.,  the  8rd  Angojt  1686,  X  received  a 
notice  from  the  eocretary  of  the  company,  infarm* 
ing  him  that  the  company  had  been  doly  regiatcred, 
and  reqneating  hnn  to  pay  MlOO  m  the  deposit  on 
the  ihun  enbacribed  by  him.  On  the  6th  Angaat 
L  replied,  itating  that  he  had  dedded  not  to  take  up 
the  aharea.  On  the  6th  Angust  the  secretary  wrote 
to  L,  stating  that  he  had  already  become  a  ehareholder, 
and  conld  not  vrfthdraw.  On  the  25th  September 
the  directon  hdd  tbeir  first  meeting,  and  reaolred 
that  the  "aharn  apidied  for  be  allotted,  and  applica> 
tlon  and  allotment  money  be  called  in."  On  the 
1ft  October  the  secretary  notified  to  Ii  the  allotment 
of  ten  diarea,  and  requested  him  to  pay  the  overdue 
dtpoMt  call  tA  BIO  per  share  and  the  allotnient  uJl   ' 


COHFANT— MafiitM^. 

a.  ABTICLBS  OF  ASSOCIATION  AND  LIABI- 

LITY  OF  SHAREHOLDERS— CMA'Medl 
of  fil6  per  share.  L  refused  to  pay,  and  repndi- 
ated  hia  liability  in  respect  of  the  aham.  He  con- 
tended that  he  had  never  become  a  member  of  the 
company.  Bald  that  the  defendant  was  not  a  mon- 
ber  of  the  oompany,  and  waa  net  liable  to  the  plain- 
tiff's claim.  Tbefact  that  hehad  signed  the  propoaed 
memorandum  of  aasociation  did  not  make  him  a 
member,  ioaamuch  aa  the  docniDent  which  he  had 
signed  was  not  the  docnmott  which  was  regiattred, 
nor  even  a  true  copy  of  it.  Nor  coold  the  defendant 
he  held  bound  aa  having  agreed  to  become  a  member 
within  the  meaning  of  s.  4fi  of  the  Indian  Companies 
Act  (TI  of  1882).  The  agreement  which  binds  a 
party  nndtr  thia  aection  must  be  an  agreement  with 
the  company  itaelf.  The  company'  not  bdng  in  exis- 
tence at  the  date  of  the  defendant'*  signing  Ue  m«iio> 
random  of  aaaociation  (eti,  the  16th  April  1686), 
that  signature  conldamonnt.Bt  the mosti  toanappllea- 
tlon  for  shares  to  the  pnimotera,  which  by  reaaon  of 
iti  non -withdrawal  before  the  registntion  of  the  com- 
pany on  the  8id  Angnat  became  on  that  day  an  ap- 
plication to  the  company.  There  eoald  be  iko  accept- 
ance of  that  application  until  the  company  was 
registered ;  and  tiie  defendant  withdrew  hia  applica- 
tion by  hia  letta  of  the  Stb  August.  The  letter  written 
by  the  company's  agents  on  the  8rd  Angnat  was  not 
an  acceptance.  It  waa  only  a  teqneat  for  the  pay- 
ment of  the  deposit  on  the  aharea  for  whidi  the 
defendant  bad  applied,  and  which  was  required  aa  a 
gnarniitee  for  the  ho»i  fidvi  of  the  application. 
Further,  the  terms  of  the  resolution  of  the  board  of 
directora  of  the  26th  September  made  it  clear  that 
op  to  that  date  the  defendant'a  application  had  not 
been  made  a  binifing  agreement  by  acceptance.  His 
repudiation,  therefore.  Si  the  6th  Angnat  waa  in  time, 
and  he  oonld  not  be  held  liable  as  a  tbareholder  of  the 
company.  JBeld,  also,  that  in  no  case  could  the 
defendant  have  been  bound  by  the  letter  of  the  Srd 
Angnat  written  by  the  agents  of  the  company.  That 
letter  was  written,  not  by  order  of  the  directora  at 
a  meeting  dnly  convened  and  compoaed  of  the  proper 
qaomm  of  ftJnr.  It  was  written  by  the  secretary 
after  consnlting  sepanUely  three  only  of  the  direc- 
tors Thi*  wmB  an  irr^nUr  procee^ng,  which  woold 
not  bind  the  company  or  the  anbacribeie  with  r^ard 
to  the  application  OTLthe  acceptance  of  shares.  The 
directon  did  not  act  as  a  board,  nor  waa  the  consent 
of  a  qnomm  obtvned.  Ikpbbiai.  FiiOITB  Uilui 
CoKPAirr  e.  Lahb  1. 1,.  R,  la  Bom.,  647 

SO.  ■ AgreAmsnt  to  take  eliareB 

—Conpatiai  Act  (VI  of  IS82),  t.  48—aigitimg 
dttplieaie  mMK>ra%dum  of  attoeiatio*  of  the  regie- 
tration  of  eompaas ^Effect  of  tuch  tignattu^  onlj 
tquivaUttt  to  a  propoiai  to  taie  ekarti — Aecep- 
lance. — A,  after  the  Bombay  Electrical  Company  bad 
been  registered,  aigned  a  duplicate  memorandnm  of 
aaaociation  for  five  aharea.  He  fubeeqnently  acted  as 
director  of  the  company,  being  qualified  to  act  aa 
inch  by  procuring  from  a  member  of  the  company 
five  fntly  paid-np  shares.  The  shares  for  which  he 
Bobecribed  were  never  allotted  to  Mm,  nor  wu  he 
holder  of   them.    The   company  went 
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2.  ABTICIiSS  OF  ASSOCIATION  AND   LIABI- 

LITT  OF  SHAEEHOLDERS— eoaf^MMif. 
into  liquidation.  Stld  th&t  A  wm  not  lutbls  in 
reipect  of  the  five  »h&r«i  for  whicli  he  mbicribed. 
A  penoD  UKTiiiiE  a  duplictte  memorandnm  of  k«o- 
ciatioD  ia  not  bonnd  u  one  who  baa  ligced  the 
original  memonndnm,  althoagh  nch  daplicate  it 
i^ned  »ft«r  the  company  bsi  been  regirtered.  Sncb 
a  signature  cannot  be  binding,  became  it  does  not 
amount  to  a  ngning  of  the  mcmoiwidnm  itadf,  and 
don  not  Ntitf  7  the  reqnirenunte  irf  ■,  46  of  tiko  Indian 
Companlei  Act  (VI  of  1688).  It  don  not  (T«ate  the 
poatire  agreemmit  which  the  law  baa  made  the  necei- 
nr;  ecnaeqnoioe  of  the  lignatare  of  the  nal  memo- 
randnm  before  regintratioii.  It  only  amonnta  to  a 
propcial  to  take  ibaret.  Bnt  ia  the  preaent  raie 
there  bad  been  do  acceptance  b;  the  company  of  the 
praponl.  There  had  be^  a>  allotment  and  no 
placing  on  the  ngiiter.  Acceptance  could  not  be 
i^ally  infared  from  the  cironmitancei  of  the  caae. 
A'm  liability  wai  only  inchoate  and  never  became 
complete.  The  company,  vbilo  it  waa  tolvent,  never 
accepted  A'*  oSer  to  beoonu  a  ehareholder,  and  after 
it  went   into   liqnidation  it  wu   too  late,      Jir  bb 
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Daduhot  Kjtkeck's  oasi  .  I.  I«  B,,  IS  Bom^  1 

SL  ■ —  liiRbUlty  at  a  «ign«tow  to 

the  memorandum  of  uaocUtlon  for  a  nilly 
pRld-np  ■hare  glvan  to  him  oa  a  preMmt— 

iSkarei  availahlt  for  altolmt»t,  iuf  aol  allotttd. — 
The  Bombay  Electiical  Company  having  gone  into 
liqnidation,  the  official  liqnidator  applied  to  have  E 
placed  on  the  liit  of  contribntorici  in  reapect  of  one 
■hare  for  which  he  had  aabicribed,  and  aigned  the 
memonndnm  and  article!  of  aiaociation  on  the  26th 
Febmary  1886.  The  company  wm  regiatered  on  the 
Bth  Uarch  1S86.  and  went  into  liquidation  in  July 
1S86..  In  hi*  tf  davit  S  itated  that  he  had  been 
indaeed  to  iign  the  memraandnm  and  article!  of  aaao- 
oationby  aDeP,i>homa»pM(aoterot  the  company, 
■nd  who  had  jiomiaed  to  give  him  a  fnUy  paid-np 
ihwe  aa  the  ahar*  he  had  ^^ed  tor ;  that  in  Hansli 
1866,  f  had  acoDrdngly  handed  him  the  certddcate  of 
a  fally  p<^-np  ihare ;  that  the  aaid  ahare  waa  one 
ont  of  a  hundred  fnUy  p«id-np  gharea  wUch  were 
pvrai  by  the  company  to  i*  in  part  payment  of 
mcmey  dne  to  him  from  the  company,  and  that  the 
aaid  ahare  waa  duly  entered  in  the  aWe  regiitcr  of 
the  company  aa  having  been  fnlly  pud  np  on  the 
18th  September  1886.  Be  contended  that  tbe  onm- 
pany  waa  eatopped  fr«n  denying  that  tbe  ihare  waa 
folly  paid  up ;  that  no  other  ahue  bad  been  allotted 
to  him,  and  that  all  the  aham  of  tbe  company  had 
been  allotted.  Meid  that  he  waa  liHble  In  rapect  of 
the  diaiti  The  tranuction  between  him  and  F  did 
not  Mud  t»  afCect  the  company.  The  preaent  of  ■ 
paid-np  ahare  by  a  third  puty  doea  not  ntiBf;  the 
obligation  of  a  aabacriber  of  the  memorandnm.  The 
iame  of  the  eertifleate  doca  not  eatop  the  company  ao 
long  aa  the  certificate  .baa  not  paaaed  to  a  £oad  fide 
traniferea  for  value.  If  S  had  not,  in  fact,  paid 
'  mraiey  or  money**  worth  for  the  one  ahare  aubacribed 
"  )  company  waa  atUl  entitled  to  prove  the  non- 
Htld 
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alao  that,  aa  there  were  left  abarea  avaUable  for  alloi- 
ment,  tho  fact  that  none  had  been  allotted  to  E  made 
no  difference,  and  that  the  liquidator  waa  entitled  to 
hold  him  to  tbe  contract  which  he  had  made  with  the 
oompanjr  when  he  aigned  the  memorandum.  In  Ba 
BouAi  EiiioTBioii,  CoKTAirT.  Klvoki'b  cub 
IL  L.  B.,  18  Bom.,  67 
S3. Contract  with  tha  oompaa; 

—Conpauiti  Aot  (VI  of  ISSaj,  ,.  iS— Signing 
dmpUeatt  of  iit  tuluguentlg  regirtered  momoraa- 
dmm—8ithieqmenl  allotmnt  and  repudiation — 
apeciJU  Seli^  Act  fl  of  ISTT),  i.  23,  el.  (kj,  and 
t.  37,  el.  faj.— Tbe  defendant,  in  Febmary  1886, 
tigned  daplicatea  of  tbe  document*  anbtequently 
regiatered  a*  the  mrmoiandnm  and  articlca  of  aaao- 
ciation  of  the  pluntiff  company  in  December  of  tbe 
aame  year.  By  the  docnmenta  which  he  aigned,  ha 
"agreed"  to  take  the  number  of  ahare*  ^tti)  let 
oppoiite  hia  name.  Be  never  cancelled  that  agrce- 
menL  Ten  ahare*  were  tabaeqnently  allotted  to  bin  i 
bnt  the  defendant  didaotiiinganionnting  toanacerpt- 
ance  of  thi*  allotment,  and  on  the  IBUi  April  188S 
definitely  cancelled  hia  previona  agreement  to  take 
aharea.  Held  that  the  defendant  had  never  becume 
a  aharebolder  of  the  compsn;.  Whatever  the  aign- 
ing  by  the  defoidaat  of  the  docnment*  in  February 
1ES6  amounted  to— whether  to  a  ^contract  or  to  a 
mere  propoaal— the  defendant  in  ngnlng  them 
addreaaed,  not  the  company,  which  waa  not  thai  hi 
exiatenee,  bnt  tbe  promotera.  If  a  contract,  the 
company  waa  not  then  in  existence,  and  could  not 
therefore  ratify  it :  it  a  propoaal,  it  waa  not  a  pro- 
poaal to  the  company,  or  an  agent  for  the  company, 
■nd  the  company  could  not  therefore  accept  h. 
S.  88,  cl.  (A),  and  a.  27,  el.  (i-),  of  the  Specific  RdEef 
Act  (I  of  1B77),  do  not  apply  bt  contncta  to  take 
ahare* ;  and  only  embody  Uie  Engliah  law  aa  to  caaca 
whne  a  company-  ha*  taken  the  benefit  of  a  contract, 
hot  reftiiea  to  carry  it  into  effect.  Ihfksue  Ion 
HAvmrnTBiaa  CoiCFAirr  v.  HuKCHisaaiw  Bab- 
JOBji  Wadia  .    I.  Ik  B,  18  Bom.,  41B 

SS. Payment  In  oaBh—(7onpa«i'» 

Aet  (VI  of  1S92),  I.  ae^Aeonrd  and  Mali ff action 
—ContrHntoty,  Liabili/)  .o/— One  P  aerred  the 
Nawab  ot  Beyla  Spinning  and  Weaving  Company, 
Limited,  aa  a  broker,  by  getting  aharea  aubacribed 
tor,  collcctina  money  from  subacribera,  and  indncing 
people  to  take  abarea.  There  naa  no  eiprtsa  agree- 
ment to  pay  him  in  caah,  bat  there  waa  a  tacit  onder- 
ataodiog  that  he  ahonld  get  the  aaual  broker'* 
commiaaiim.  He  waa  given  two  ihaTea  aa  remunera- 
tion for  hia  aerricea.  At  the  time  be  accepted  the 
aharci,  the  acconnt  of  hi*  commia^OD  aa  bnikcr  had 
not  been  aettled,  and  no  demand  had  beat  made  by 
him  tor  payment  of  any  apeciflcd  anm.  When  the 
Company  waa  wound  up  under  the  ordera  ot  the 
Cou]%  the  liqnidatora  placed  bii  name  on  lift  A  of 
the  ccntribntfiriei  tor  tho  value  of  the  two  abarea. 
Be  applied  to  have  hia  name  removed  from  the  liit. 
Htid,  rejecting  hi*  application,  that  hia  name  wai 
rightly  pnt  on  the  liat  ot  contribntorics.  The  &ct 
that  Uie  ahare*  were  given  him  a*  remunmation  for 
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hi*  MrricM  oonld  not  be  placed  u  &  payment  of  the 
cslli  on  abtia,  as  no  dcBait«  mm  had  been  foimil  dae 
when  the  sharn  were  accepted  b;  him.  Where  the 
eircDmsttUfXB  reiied  on  wciuld,  Lq  aq  acti<m  for  mouey 
dae  oo  the  abaresi  be  evidence  onl;  in  snpport  of  a 
plea  of  accord  and  aatisfaction,  it  woald  not  be  a 
good  defence  of  "  a  payment  in  caeh  "  wittiin  the 
meaning  of  b.  28  of  the  Indian  Companiea  Act  (VI  of 
1B82),  but  otherwiie,  if  the  circumitancGB  would 
■nppini    a    plea    of    pajioent     PAsgHoTUVTiAB    c. 

iBBTABDiB  .        .        .  L  Ii.  B^  18  Bom,  161 


24.- 


-  Shftres  lesnad  as  ftiUy  paid 


Jlp—Compamtt  Act  (VI  of  1882),  t.  aS—Rightt  of 

a  purtkaiar  viith  notice  taking  from  a  pmv/mter 
toit/ioitl  notice — Contributory. — Twenty  Bharea  of 
the  Beyla  Spinning  Weaving,  aad  Hanu&kctnring 
Company,  Limited,  were  originally  allotted  to  ^  aa 
fully  paid-ap  ahsje*  partly  for  work  done  and  partly 
tor  work  to  be  done  for  the  Company.  The  agree- 
ment under  which  the  ahare*  were  ao  allotted  WM 
not  rcgietered  u  required  by  i.  88  of  Act  TI  of  ISBS. 
A  lold  three  of  these  aharee  to  D,  who  had  do  notice 
that  they  were  nob  fully  paid  np.  D  wld  tlie  three 
■ham  to  O,  who  was  the  Maaaging  Director  of  the 
Company,  The  Company  waa  wound  up  by  the 
Coart.  At  ths  date  of  the  winding  ap,  &  waa  holder 
of  the  three  iharea.  In  settling  the  list  of  oontri- 
bntoriee,  the  Court  ordered  Q'a  name  to  be  placed 
OD  the  lilt  in  reipect  of  the  three  iharea.  Stld 
that  O  waa  not  liable  ai  a  contribntory.  Though 
O  wai  a  Managing  Director  of  the  Company,  and  a* 
■nch  must  have  known  that  the  shares  had  been  issued 
as  fully  paid-up  aharea  witbont  complying  with 
s.  28  of  Act  Tl  of  ISSS,  be  waa  not  oa  that  account 
(■topped  from  taking  advantage  of  the  equitable  mle 
which  protects  a  purchaser  with  notice  taking  from 
a  pnrahaaer  without  notice.  Is  bs  Ovu^dab 
Beudab       ,  .    1. 1..  IL,  17  BoiiL,  672 

26. CoBtrlbntory— J»or«o*so/ 

eapilal — Illtgal  ittue  of  ihattt—Saduelion  of 
capital— Companiei  Aet  fVI  ofl88SJ,,.  fS.— The 
Nawabof  the  Beyla  Spinning,  We»ving,  and  Manufac- 
tnring  Company,  Limited,  was  rtsisteied  under  tJie 
Indian  Companies  Act  (X  of  1866).  The  original 
capital  of  the  company  ctmsiatad  of  94,00,000 
divided  into  1,600  slure*  of  B260  each.  In  188S 
thecs^lofthecompany  was  increased  by  B1,00,000, 
^vided  hita  1,600  ahsres  of  B62-8.  The  resolution 
to  increase  the  capital  was  not  pasaed  in  accordance 
irith  the  article  of  aaaociaUon,  t.*.,  "with  tbe 
•aactiDn  of  a  special  reaolntion  of  the  company 
passed  at  a  genmal  meeting."  On  the  Gth  Novem- 
ber 1884,  a  reaolntion  was  passed  at  a  geieral 
meeting  of  the  company  that  the  sharehnldera  ahould 
take  np  4^9  aharee  of  the  original  ca^dtal  and  1,037 
aharea  of  tbe  increased  capital,  which  were  then  in 
the  hands  of  the  company,  in  the  proportion  of  one 
share  to  every  two  shares  already  held  by  them.  In 
pursnance  of  this  resolution,  the  appelluita  took  up 
several  shares  of  the  origfaial  capital  as  well  as  of  the 
new   capital.     On    19th    October    1886,    a   general 
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meeting  of  tbe  company  was  held,  at  wUch  it  was 
resolv^  that  the  resolntKO  of  the  6th  November  1884^ 
and  all  acts  dme  b  connection  with  it,  shonld  be  set 
asid^  that  the  shares  taken  by  the  iharehddoa  in 
pnrauance  of  that  resolntion  ahonld  be  taken  back  by 
the  company,  and  such  amounts  as  had  been  paid  by 
them  on  those  shares  aboold  be  credited  to  their  namea 
in  the  company's  books.  This  was  accordingly  done, 
and  Uie  abaies  were  tiansferred  to  the  name  of  the 
company.  In  October  1886,  tbe  company  was  wonnd 
np  by  order  of  the  Court.  In  aettling  the  list  of 
oontribntories,  the  District  Judge  of  Snrat  held  that 
the  appellants  were  liable,  as  contributoriea,  in  reapect 
of  all  the  ahares  which  they  had  taken  np  in  pur- 
suance of  the  Tceolution  of  Gth  November  1364.  On 
appeal  from  this  dectaion,^ — Hetd  that,  with  raped 
to  tbe  shares  of  the  original  capital,  the  resolution  id 
the  l»th  October  1885  was  illegal  and  invalid.  It 
operated,  not  as  an  investment  by  the  company  of  its 
fands  in  its  own  shares,  bnt  as  an  eitinguiahm^it 
of  the  shares,  and  such  extinguishment  was  viitoally 
a  reduction  of  the  capital,  which  conld  not  be  done 
without  complying  with  the  provisions  of  s.  13 
of  the  Indian  Companies  Act  (VI  of  1882).  Tfaa 
holders  of  such  shares  were  therefore  properly  placed 
on  the  list  of  contribatories.  Meld,  also,  that  the 
issue  of  tbe  shves  of  the  new  caidtal  was  ill^tal,  as 
the  resolntitm  to  increase  the  capital  had  n^  be«ai 
come  to  in  accordance  with  the  articles  of  association. 
It  was  therefore  open  to  the  Company  to  set  a^de  the 
reaolntion  of  Bth  November  1884.  Whoi  it  was  set 
asde,  the  peraons  who  held  the  new  shares  ceased  to 
be  shareholdns,  and  coald  not,  therefor^  be  held 
liable  as  contributoriea.  Bhimbhu  v.  iBBWAmnAB 
Jdojiwakdu        .        .     L  Ii.  B.,  IS  Bom..  162 

36. . UablUty  of  tho  haln  of  ft 

deoeued  contributory— Compa»t««  ^(^  (VI  nf 
1882J,  tl.  81,  126,  and  144,  cl.  (g)~~CalU  madv 
hefort  the  vrinding  np—lAmitation—Settltvunl  by 
Official  Liqaidaior  of  lilt  of  eontribntoritt— 
^arei  dnly  iitned,  eaneellation  qf—Mtduetion  <f 
eapiial.S.  61,  Indian  Companies  Act  (WI  rf 
1882),  cerrespondingwitbs.  B8  of  the  Kigli^  Con- 
panies  Act  of  18^,  creates  a  new  liability  in  the 
ahareholden,  and  that  liability  includes  contribntioa, 

'  only  in  respect  of  calls  made  since  the  winding  np. 


that  date  or  not.  The  Official  Ltqnidator  need  ni 
out  tetters  of  adminlstratioB  to  the  estate  of  a  deceased 
shareholda  before  settling  the  list  of  contribatories. 
There  is  nothing  in  as.  136  and  144  requiring  the 
Official  Liquidator  to  place  on  the  list  all  the  persons 
who  may  a*  representatives  be  liable  to  contribute  in 
discbarge  of  the  liability  of  a  deotased  shareholder  as 
contemplated  by  s.  126.  Nor  can  tbe  liability,  under 
that  section,  of  a  person  who  has  been  placed  on  the 
liat  aa  his  represoitative  be  affected  by  omisson  of 
the  OSIdal  Liquidator  to  do  so.  Dbectors  have  no 
power  to  cancel  shares  dnly  issued  to  a  sbardiolder  at 
his  request  and  so  reduce  thecaptal  of  the  company. 
Bhinbhai  v.  Iihioardat  Jngjitea^dat,  I.  L.  B.,  18 
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a.  ABTICLES  OF  ASSOCIATION  AND   LIABI- 

Lirr  OF  SHABEHOLDBBB-aoMZuJAL 
Sont.,  162,  followed.     Sobabji  liitBVtn  v.  Ibhwax- 
DAB  Jnojiwunus  .        .  L  L.  B.,  20  Bom^  661 

87, —  Suit   by  liquidator— Xi'mf- 

aiion — Alteimant  of  tAarei — Conmtncaiieni  of 
tXarsiolder'i  liability^Compaaiei  Act  fVI  of 
laSBJ,  I.  126.— The  liqniiUtor  at  the  Gnimt  Cam- 
p«u>y  in  Septeraber  1889  saed  the  defendant  m  ft 
ngiitered  shueholder  of  Hu)  Comp&nj  to  reooTer  > 
-  (nm  of  ft2,48S  due  from  him  in  mpecl  of  hie  ibftrec. 
The  plwnt  tet  forth  the  puticaUn  of  demand,  one 
of  which  wiM  B2E0,  being  the  tmonnt  of  depont 
pkfftble  before  allotment  on  15th  lalj  1BSB|  and 
another  a  earn  of  BaSO  payable  on  alhitment  on  IGth 
Jtdy  1886.  TUa  roH  waa  bronght  on  10th  Beptem- 
ha  1889,  and  Iho  defendant  eontended  that  the 
above  two  itenw  of  eiaim  wcze  baned  by  limitation. 
The  lower  Courts,  notwithitandiiig  the  etatement  in 
the  phunt,  found,  ai  a  fact,  that  the  allotment  of  the 
ihaTea  waa  really  made  in  NoTember  1886.  Htld, 
therefore,  annmiDg  three  years  to  be  the  period  of 
limitation,  that  the  dum  waa  not  barred.  The  debt 
dne  from  the  defendant  did  not  become  reeoverable 
until  he  wu  regiatered  ai  a  ihareholder.  VLkixcoiMD 
DaiKucosiKii  D.  Dauhiekah  HAsaoTrvDAS 

[1. 11 B.,  17  Bom.,  469 

3a  Bnlt  b7  Uqnldator  agBlTist 

aluiivliolder — Liiiutation^Conmttustmtnt  i/  lia- 
hiliia  of  thareholder  in  reipeel  of  tharei—Mtno- 
randamof  AMtocialion — AtUttalion  of  tignatmrt  of 
tuUtriler—Compatiitt  Aat  (VI  of  1882),  i.  11.— 
A  soit  ajralnit  a  Bhareholder  to  enforce  liability  in 
r«apect  of  hit  ■harea,  if  brought  within  three  yean 
frtnn  the  date  at  which  hie  name  le  inaotbed  in  lh« 
register  ae  the  holder  of  sacb  ibarea,  is  not  barred  by 
limitadoD.  Where  a  Hononuidiun  of  AssodaUon 
of  a  oompany  has  been  registered,  a  mbsciiber  cannot 
direat  himi^  ol  hie  Uability  H  a  member  of  t^ 
company,  althongh  his  ugnatnre  to  the  memorandnm 
may  not  have  been  properly  atteated.  The  trans- 
action may  be  trregnlu',  bat  it  ii  not  void.    Crhota- 

T.tl.  CBMA.aAXl.Ui  o.  DAUDKHHAH  HASBOTIHSAf 

[L  L.  Bq  17  Bom^  473 

S.  BIOHTS  OF  BHABEHOLDEBS. 

Sft FiwferentUI  dividend  pay- 
able to  holder  of  one  set  of  shares  — CuiM'nM- 
iia»  of  coalrael  by  the  eompany  to  pay  it  to  tit 
tkar»ioUtr  tutd  to  kii  txtcutor  holding  tin  taixe — 
DtatM  qf  fhf  ihoftkolder^"  Holdtr"  of  tharti— 
Jjsgal  litU  to  ikant — MaaMug  of  tit  ttord 
••hold"—Adminitfratio»,  ejicl  o/  — The  good 
will  of  a  bnuneaa,  which  a  merchant  had  carried 
on,  and  the  ca^tal,  property  and  asseta  with  it, 
were  traniferred  by  him  in  1864  to  a  joint  stock 
limited  company,  who  agreed  with  him  that,  in 
Moaideration  of  the  bansfer  by  lum  of  property. 
referred  to  in  the  contract  at  "  the  fixed  assets,"  one 
hundred  pud-np  shares  of  B2,600  each,  of  which  any 
•a^gnment  by  him  during  the  next  five  year*  from 
the  registration  of  the  company  Aoold  not  be  rec<%- 
niicdby  them  m  Tslid.  should  he  sUotted  to  bim.    It 
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was  aluo  agreed  that  in  conridetation  of  the  trana- 
fer,  he  and  "his  eiecntors  or  adminiBtraton  eball  be 
entitled,  so  long  as  they  hold  the  said  hnndred  shares, 
to  an  extra  or  preferential  diiidend."  On  thiaagree- 
ment  the  psrtiea  acted,  and  the  shareholder  held  the 
shares  till  he  died  in  England  in  1888,  having  by 
will  directed  that  his  eiecntors  or  administiatoTW 
shonld  hold  the  hundred  shares  in  trust  for  his  anrrSv- 
ing  brothers,  of  whom  the  executor,  who  proved  the 
will,  was  one.  AdmituatratJon  with  the  will  annexed 
waa  granted  in  India  to  the  pluntiff  in  thia  auit  aa 
the  attome;  of  the  executor.  A  note  of  this  was 
made  in  the  rq^ater  of  the  company,  leaving  the 
hundred  aharea  atill  in  the  name  of  the  teatator.  The 
company  then  diacontjnued  to  pay  the  preferential 
dividend,  and  contended  that  it  was  no  longer  payable, 
inaamnch  m  the  testattar's  estate  bad  beai  adminis- 
tered, and  that  (be  executor  no  longer  held  the  shares 
as  executor,  but  as  tmatee  tor  the  beneflriaries  under 
the  will.  Stld  that  the  contmct  waa  stJll  in  opera- 
tion, the  executor  atill  "  holding  "  the  aharea  within 
itsnieaningi  and  that  the  preferential  dividend  conti- 
nued payable  to  the  estate  of  the  tcatator,  the  com- 
pany bang  only  concerned  with  the  legal  title  to 
the  shares,  and  not  with  any  claims  if  there  were  any, 
that  might  be  mads  by  boieflciarira  under  the  wUl 
against  the  executor  aa  trustee.  Bokbae-Bdbiiah 
TBASna  COBFOBAIIOB  B.  SinxR 

[L  L.  B.,  18  Bom.,  I 
!>.  B«  ai  I.  A,.  189 

Afiinnlng    decialnn    of   High    Court   in   BohbAI- 
BlTRUA  TXADINQ  COBPOKATIOH,  F.  SXITK 

[L  L.  B.,  17  Bom^  197 


80.  -     —   -  -    Blank    trttnaf at— Bight    of 

iraiujirte  intder  ilaitt  tmntftr  to  rtgi$lralio» — 
J)itorilio»  of  Directori—Comfanitt  Act,  1966, 
I.  34 — IHicretion  qf  tie  Court  to  r^fit  to  itar  fit 
eate  wader  t.  84. — The  power  given  to  the  Court  by 
t.  84  of  the  Indian  Ccmpaniea  Act  of  1866  i> 
discretionary,  and  the  Conrt  will  not  order  a  transfer 
to  be  registered  where  the  alleged  transferor  is  not 
before  the  Conrt,  and  thoe  is  any  real  donbt  as  to 
the  validity  or  bomdjidet  of  the  tisnaaetion.    IiriHK 

HATTEB    O?     IBS     FBTTTIOH    Or  L^OBmS    CHVXV. 

Locansa  Chvitd  v,  Bbroaii  Coal  Cokpaht 

[L  K  B..  8  Gala.,  817 

81.  Beftisal  of  oompany  to  re- 

glster  puroIiABe  at  sale  In  execution  of 
decree — MandaHHU. — Where  shares  io  the  East 
Indian  Bulway  Company  bebnging  to  an  execution- 
debtor  who  had  absconded  with  (ho  share  certificates 
were  sold  in  execution,  the  transfer  being  executed 
by  a  Judge  under  the  provisions  of  Act  VIII  of 
18fi9,  a  2»7,-~Stld  that,  althongh  the  Com- 
pany's deed  of  settlement,  under  which  (heir  Act  of 
Farliamoit  declared  that  the  oompany  should  be 
regulated,  gave  to  the  Board  of  Directors  a  power  of 
approval  or  disapproval  of  intending  abatebolders, 
they  had  no  option  u  to  regiatering  a  ihareholder 
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who  pareliBied  sbanw  in  eiecation  ;  mi  that  they 
were  &1«>  bound  to  gntnthim,  luider  the  circumKtaDces, 
new  iIuT«  certiflc»tei.    Bia.  c.  Eabz  Ifduk  Baq.- 

WAT  COMFAHT 

CI  Ind.  Jur.,  IT.  S.,  SEi8 :  Bourbe,  O.  C,  SOS 
83.  Salt  to  oompBl  Dlreators  to 

TMgiBtsr  triUUfer—i'eriDiM  atlillvd  to  require 
ragutratio*  of  tram^fgr — ImolvtnBg  of  thare- 
koldtr~~Offiii%at  Afignte,  right  of,  to  tell  iha,rtt 
and  obtain  tranrftr.^Oae  of  the  Atticlea  of  Anocut' 
tkm  of  the  CoorU  Spinning  and  Wesviug  Company 
provided  that  the  Board  of  Direcfora  might  decline 
to  regiit^  any  tnuuf  er  of  aharee,  onleea  the  tnuu- 
f  eree  were  approved  by  the  Board.  A  ahareholder, 
holding  42S  aharea,  became  insolvent,  and  hli  iharw 
thereupon  veafced  in  the  OtHcial  AuigDee,  who  aold 
them.    The  parchaaer  nqnired  tin  Offldal  Aaagnee 


tit.,  SOO  iharea  to  the  name  of  one  nominee,  and  223 
■hare*  to  the  qmm  of  the  other.  The  Official  AMlgnee 
ezeented  the  neecnary  tranafcr  deed*  and  Hot  them 
to  the  company,  irfth  a  request  that  the  sharei  might 
be  traniferred  aocor^ngly.  The  propoaed  nominee* 
were  already  members  of  the  company  and  regiitfred 
holder!  of  ahaits  in  it.  and  no  objectioD  was  taken  to 
them  in  th^  penonal  capacity.  The  Director!, 
however,  declined  to  approve  of  the  tianeferee*  and 
to  regifter  the  transfer,  nnlcas  the  tnuwtereea  would 
pledge  tbemselvee  not  to  approve  a  oertun  change  in 
the  mode  of  remnnerstbg  the  agents  of  the  com- 
pany, which  the  Directors  deured  to  effect,  and  which 
they  believed  would  be  very  advant^eons  to  the 
company.  The  transferees  refused  to  pledge  them- 
selves in  any  way  as  ia  their  future  action  aud' 
Inought  Uiis  suit  to  enforce  registration  of  the 
tnuiifer.  Maid,  following  Moffatt  v,  Targuhar, 
L.  £.,  7  a.  D.,  B91,  that  the  Directors  were  bound 
to  register  the  transfers.  It  was  contended  that 
neitbo'  the  Official  Asu^ee  nor  the  transferees  had 
any  legal  right  to  call  on  the  company  to  register 
the  transfers.  Said  that,  having  regard  to  the  pro- 
vision of  the  Articles  of  Association  of  the  company, 
the  Official  Assignee  was  entitled  to  have  the  aharea 
registered  in  the  names  of  hii  vendees.  Eaixsosbo 
MuiraBBUi  EsBBAiumcE  e.  CoosiiA  SpDimra 
IKD  WiATisa  CoiaiirT  .  L  L.  B.,  10  Bom.,  80 
83.  — — -^  Btmotlon  to  trausfw  not 
obtained  troia  dlxoetora-^AppUealion  for  ra- 
gitlration  bg  tran^faraa—Safntai  of  Diraeton  to 
ragitttr — Specific  Raliaf  Act  1  gflSTl,  *■  4S—Comr 
pai^at  Ant  (VI  of  IS&i),  :  B8—G  bought  some 
ahores  in  the  Bombay  Fire  Insurance  Company  and 
applied  to  the  directors  for  registration  as  a  ahare- 
holder in  respect  of  the  aharea  bought.  The  direc- 
tors refused  the  application,  gi^nng  no  reason  for  so 
doing.  O  now  applied  to  the  Court,  nnder  a.  46 
of  the  Specific  Eelief  Act  and  under  s.  68  of  the 
In^an  CumpaniGS  Act,  for  an  order  compelling 
the  directors  to  roister  him  as  a  ahareholder.  The 
articles  of  association  of  the  company  provided 
(infer  alid)  that  any  shareholder  might,  with  the 
sanction  of  the  board  of  directorif  sell  or  ditpoae  -of 
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and  transfer  all  la  any  of  Ibis  shares  to  any  other 
peraou  approved  by  the  board  who  riiall  not  be  bound 
to  assign  any  reason  for  the  withholding  of  inch 
woctioD.  Said  that  the  application  ahould  be  re- 
fuaod,  for  s.  4G  of  the  Specific  Belief  Act  did  not 
4ply  (there  being  another  "specific  and  adequate 
le^  remedy "),  and  under  the  Companies  Act  th« 
proper  'procedure  had  not  beeu  adopted.  O  waa  a 
transfra'ee  whose  title  was  not  complete,  inasmuch  as 
the  requisite  sanctioa  to  ttie  tiansfa  had  not  be(ti 
obtained,  and,  therefore,  there  waa  no  privity  betweem 
him  and  the  directors  of  the  company,  and  he  had  no 
right  to  complain.      Ik  the  iuttbb  ov  Bojcbax 

FnU  IXSU&UTOB  COMPABT.      SX-FABin  OiLBBBT 

[L  I..  Bq  U  S<mi.,  8»8 


84.- 


~  Approval   of  tnmsfer    by 


direotors — Saa\  pow»r  of  approvai  a  fidmeiaiy 
pomar — Rmtoliftionof  direelort  ta approea  of  flilmra 
tran^ari  *lCra  etre*.— By  the  articlea  of  associa- 
tion of  the  New  Great  Eastern  Spinning  and  Weaving 
Company  truuftrs  of  shares  in  the  company  wse 
aabiect  to  the  approval  of  the  directors.  On  the 
IStb  October  1898  the  directors  passed  a  resoIuUon 
"that  up  to  the  time  of  the  next  ordinary  genoal 
meeting  the  board  approve  of  all  tranafen  of  ahares 
made  by  Dwarkadas  Shamji  aud  Bamdas  Eesaowjj 
(two  ti  the  ehareholdera)  at  either  of  them,  and 
....  will  truster  ahans  atanding  in  the  name  of 
Dwarkadas  Sliamji  and  in  the  name  of  Salndas 
Kenowji  to  thtiz  or  his  traniterees  witbont  claiming 
any  lien  or  railing  any  objection."  Said  that  the 
above  .resolution  was  ultra  vii-s/  and  not  binding  m 
the  company.  The  power  conferred  on  the  directors 
by  the  arWdea  of  association  was  a  fiduciary  power  to 
be  exercised  for  the  benefit  of  the  company,  and.conld 
not  be  eierdaed  until  the  question  of  each  transfer 
together  with  the  names  of  the  transferor  and  the 
transferee  was  before  them  and  they  had  an  opportu- 
nity of  cmaidering  each  case.  In  KB  Niw  Grrat 
Eabtkbk  SFniHiva  ahd  WsATiva  Co.  Ex-rAKis 
Rakoab  Kssaowji 

[L  I-  A,  as  Bom.,  esfi 


SB.   - 


-  Aimlloatloti  to  ooiApal  i 


giBtrRtlon  of  tranirBn  of  sliareB— CostpowM 
Aet  fVI  of  1883),  t:  39,  B8,  dS^DtaeratiotiaTy 
pouer  qf  diraofora  to  reftaa  ragitlration — Artielar 
of  anoeiafio»~'litlarfemea  of  Iha  Comrtt. — 
Where  the  directors  of  a  company  (the  Hnir  M31s) 
refused  to  register  the  transfer  of  abares  and  relied 
on  article  21  of  the  articles  of  association,  which 
empowered  the  ^rectora  to  "  decline  to  register  any 
transfer  of  shares  to  any  person  of  whom  they  may 
for  any  reason  disapprove."  Said  (1)  that  it  is  not 
necessary  under  a.  &8  for  the  applicanta  to  join  thdr 
vendors  in  their  applications.  Ex-parta  Penary, 
L.  S.,  8  Ch.,  4t6,  diatiDguished.  Skinner  t.  COj/ 
of  London  Marine  Inanntnoe  Company,  X.  B.,  14 
Q.  B.  it.,  883,  London  Fowndtrt  Atioeiation  v. 
Clarka,  L.  B.,  SO  Q.  B.  S.,  578,  Paine  v.  SmI' 
chinton,  L.  B.,  3  C*..  SSS,  Et-paHa  Qilhart,  I.  L. 
Jf.,  ifijMB.,  398,  referred  to.  Ex-parta  Sltav,  Lt  B. 
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4  Q.  B.  J}.,  «a,  {Ollowed.  (2)  Where  it  wu  found 
that  there  wu  a  defect  in  tiie  conititntion  of  the 
bokid  of  directon,  wMdi  wia  not  cured  b;  the  Arti- 
clei  of  tMiKda)i^ra,—Hild  that  the  Court  w»i  not 
bound  to  dismiu  the  applie&tioa  under  ■.  58  on  the 
ground  <j  it*  being  premature,  there  having  been  no 
refni^  to  rt%^«ter  by  a  properly  oonitituted  Board, 
but  might  treat  the  defence  ut  up  m  a  rof  uial,  and 
deal  with  the  application  on  tkie  meriti.  ^3)  Where  it 
was  found  tint  the  real  objection*  mtertamed  by  the 
director*  to  the  varion*  tranifereei  wCTe(l)thdr  con- 
nection a*  cmiJoy^B  of  the  Cawnpore  woollen  Mill* 
with  M  (the  managiing  director  of  the  Cawnpore 
Woollen  Hills)  and  the  pencoal  animosity  eii*t- 
ing  between  J  (the  manstfing  director  of  the 
Uuir  HUla)  and  M,  and  (f)  the  de^re  of  the 
(tirecton  (of  the  Huir  Uillg)  that  M  thonld  not 
add  to  hi*  voting  power  at  the  meeting*  of  the 
company,  and  (8)  Uat  therefore  the  objection*  were 
not  perianal  to  the  applicant*  themaelies.  Held  that, 
where  the  article*  of  ai*odBtlon  gi^e  a  diBcrrticBttry 
power  to  the  ffirectora  to  refoaa  to  regiitcr  a  tranifer, 
and  it  appear*  that  the  director*  have  io»>l  fide  con- 
sidered the  TOatter,  the  Court*  will  not  compel  them  to 
diacloie  their  reason*,  bat  if  they  do  disclose  their 
reason*,  or  eridoice  i*  produced  a*  to  their  reaamu,  the 
Court*  will  eonuder  whether  those  reaacn*  proceeded 
on  a  right  or  wrong  principle.  Held  tortbo,  apply- 
ing the  principle  of  WngKiih  caae*,  that  objectian*  iKit 
personal  to  the  tnuisferee*  do  not  eonititute  legitimate 
reasons.  PooU  t.  Mtddlefon,  39  Btat.,  646,  I»  re 
Bait  Brei.,  7  L.  T.  Sep.,  689,  Bx-parl»  Pnuwy, 
L.  S.,  8  Ck.,  44e,  Mrffat  T.  F<H-qukar,  L.  S,  7  Ch. 
D.,  591,  Kaik\o»ro  v.  Coorla  SpHHang  and  Wtav 
i»g  Co.,  I.  L.  B.,  16  Bon.,  80,  /■  re  Coalport 
China  Co.,  L.'B.,  2  Ck.,  404,  referred  to.  HdIb  Mtum 
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B.  MBBTINdS  AND  TOTING. 

66. aCeetlns    of  BbsrebolderB — 

Power  of  ekairptaa — Poll — riats  for  taking  a 
poU—Rigkt  of  iharekolder  to  vote  at  matinf — 
Artielet  of  aiio<iialioii.^A.t  ccmmou  law,  and 
where  the  talcing  of  a  poll  i*  not  govcned  by  statute 
or  special  rule,  the  chairman  of  a  meeting  is  the 
proper  authority  to  fix  the  time  and  place  for  the 
takmg  of  a  pi'll ;  and  a  poll  i*  properly  and  correctly 
taken  immediatdy  after  the  termination  of  the  meet- 
ing. The  (ame  rule  applies  to  meetiogB  of  regia- 
,  tered  companies  anle«  their  articles  prescribe  some 
other  procedure.  The  object  of  a  poll  in  the  case  of 
a  meeting  of  member*  of  a  re^ttred  company,  as  of 
other  m^iuga,  i*  to  ascertain  the  true  sense  of  the 
meetiog,  and  is  not  to  give  absent  members  a  furtiier 
opportunity  of  voting,  unless  a  nmtiary  intention  is 
eipresily  or  impUl^y  to  be  gathered  from  the 
article*  of  the  company.  There  1*  no  pretomption  in 
cooitming  a  doubtful  article  in  the  latter  *eaBe. 
One  of  the  articles  of  association  of  a  joint  stock 
company  provided  as  follows; — '-Every  aharoholder 
Dot  duqoalificd  by  the  jwcccding  articlB  or  article 
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No.  17>  and  wlw  has  been  duly  roistered  for  thre* 

month*  prerious  to  the  general  meeting,  ehall  be 
eatitled  to  vote  at  such  meeting,  and  iball  have 
one  vote  in  reipect  of  every  ahare  held  by 
him.  Seld  that  the  meaning  of  the  above  article 
wai  morely  th^  a  aharshulder  *hoald  be  regittoed 
for  throe  month*  before  he  could  vote,  but  that, 
luvhig  thus  onGe  acquired  the  right  to  vote,  he  had 
one  vote  in  respect  of  every  share  held  by  him.  It 
wa*  not  neceaaary  under  the  article  that  every  aneh 
*hare  shonld  have  been  held  fay  him  for  three  monUu. 


r. Dlrcotop— Q»«  l^flealion— li*ali- 

ficatiou  tkaru  not  paid  for  ^  dweetor,  Ini  Irant- 
ftrred  to  kim  by  a  third  person.— Shares  taken  a* 
a  qnalifleation  for  a  directoiBhip  of  a  company 
need  not  be  taken  &om  the  eompany.  It  fs 
enough  if  they  are  taken  hi  opan  market  or  from 
a  Ibwid  wittdn  a  reasonable  time  after  accfptanee  of 
the  offlee.  They  need  not  be  shares  for  which  the 
qualli^ing  director  has  paid.  Iv  Xi  BoiCBAX 
KiACTfticiz  Cqhtamt.  NAamTAMn  Disibhox 
SLltxuok'b  oub  .  L  Ik  S.,  18  Bom.,  1 

88l Power  to  appoint  sollaltor  to 

company — Suit  by  agomle  of  compang  to  rettrain 
it  from  carrying  into  affeet  a  ruolntiom  of  iiree- 
tori — ItgMttelion — Uigkt  to  t%e.  Survival  of. — 
By  the  msmoiandam  aiid  article*  of  aisodatioa  of  the 
NewDhnrunis^  Fooniabhoy  Spioning  and  Weaving 
Company,  the  lAau^jfi'*  flrm  lA  11  9  ^  Co.  ware 
appomted  agents  of  the  company  tor  twanty-flve 
years,  and  it  was  provided  that  they  should  have  the 
general  control  and  management  of  the  company. 
Clan*e  98  of  theartidta  provided  thatthesaid  firm, 
a*  *uch  agent*,  ihould  have  fall  power  and  authority, 
(taisr  u^td)  to  appwnt  and  empli^,  in  or  for  tlia 
puripoaea  of  t^  trausieUon  and  management  of  the 
allair*  and  burineas  of  the  company,  such  aolkibm 
as  they  ihould  tUnk  jaroper.  An  agreemmt,  dated 
26th  Augoat  1874,  wa*  alsofntared  hito  between  the 
company  and  the  partnera  in  the  Arm  ti  MF  ^Co„ 
their  eiecntors,  admiDistrators,  and  assign*,  for  the 
time  being  conititDtiug  the  partnership  firm  of  St 
F  jf  Co.,  whereby  it  was  ajp^ed  that  the  said  firm 
should  be  agenls  to  the  company  for  twenty-Bve  yeara 
to  buy  and  sell,  etc.,  and  particularly  to  eiercise  all 
the  powers  contained  in  d.  96  of  the  articles  of 
association.  Mauri.  C  and  3  were  duly  appointed 
Bolioitan  to  the  company,  and  acted  as  such  fur  a 
considaable  time.  Merwaoji  Pramji,  one  of  the 
members  of  the  nid  firm  at  M  F  jj-  Co.,  died  in 
the  middle  of  March  1876.  The  plaintiffs  com- 
plained that  Q,  one  of  the  ahareholdoi  in  the  com- 
pany, became  desirous  of  ousting  the  plaintiffs  from 
the  position  of  agents  of  the  company,  and  of  becom- 
ing the  managing  director  of  the  company  i  that,  in 
July  1881,  Iw  pnieured  his  own  election  and  that  of 
CGrtain  nominee*  of  his  a*  dire^m*  of  the  company  j 
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mad  OQ  the  8tb  Augnat  18S1  procured  (be  paniag  of 
m  resolaticD  at  &  board  meeting  to  the  effect  tli«t,  m 
Mtttrt.  C  and  B,  the  contpany'i  laliciton,  were  >1ia 
the  ■olidton  of  the  ageati,  it  wu  deairable,  for  the 
Intereati  of  the  company)  th&t  a  change  (honld  be 
iiiad^  and  that  llattrt.  M,  C,  and  L,  be  appointed 
ioliciton  of  the  coinpaii;.  The  plaintiffa  alleged  tint 
the  only  object  of  paeaing  the  nid  raolntian  ww  to 
faciUtate  the  design  of  O,  of  oniting  the  plaintiffi 
fromthair  agmcy,  and  getting  tha  management  of 
the  company  for  UmieUi  that  Xiiirt.  S,  C,  a»d 
L  had  been  for  along  time  the  soliciton  of  O,  and 
bad  been  adTiiing  him  in  hii  ds«dgni  npon  the  com- 
pany and  upon  the  pluntiffi,  and  Uiey  centended  that 
the  reiolation  was  a  breach  of  (he  contract  between 
the  company  and  the  plaintifFi,  and  a  Tiolalloa  of  the 
articlea  of  Maocdation  of  the  company.  The  plain- 
tiff! *aed  Q  and  two  other  directore  of  the  com- 
pany, and  tha  company  itself,  and  prayed  for  ao 
injunction  agwnst  the  defendanti  to  rertnia  them 
from  oommittine  any  breach  of  the  agreement  of 
26th  Angoat  lR74i,  and  in  pai^lcnlar  from  carryiDg 
into  effect  the  reaolntion  appointing  Maitrt.  S,  C, 
and  X  ai  aoUcitori  for  (he  company,  and  to  reatiain 
them  from  dcnng  anything  inconuetent  with  the 
■nemorandnm  ana  articlei  of  aaaodatifni.  The  de- 
fendant! contoided  that  the  .eoDtrnct  of  the  S6th 
Angnit  1874  had  been  det«niiiued  by  the  death  of 
Herwmnji  Framji,  and  that  the  poiren  conferred  on 
the  ageata  by  cL  08  of  the  artdelei  were,  labject 
to  the  genera]  powera  of  management.  Tested  in  the 
director*  by  the  krticlea,  and  that  the  case  was  not 
one  in  which  an  injanction  conld  be  granted.  HaU 
that,  having  regard  to  the  memorandam  and  articlea 
of  association,  the  contnct  was  that  the  Arm  ot  M 
F  if*  Co,  for  the  time  bdng  shoald  be  the  agents 
of  the  company  for  twenty-flre  years,  and  that  the 
light  to  soe  on  the  contract  by  its  nature  surrived 
to  the  plwstifls  after  the  death  of  Horwanji  Framji. 
Stld,  also,  that  there  being  no  provision  oitJier  in  the 
uticles  of  aMociatioD  or  the  agreement  of  28th 
Aagast  1874,  that  the  power  thereby  conferred  tm  the 
amenta  should  be  aabject  to  the  control  or  assent  of 
the  diiwtors,  there  was  no  right  in  the  direotori  to 
interfere  with  the  agents  in  the  ezerdse  of  their 
powers  oUierwise  than  as  ropreaenting  (he  company  in 
virtue  of  thur  general  powers  of  management.  Nag- 
SEXWiiTJU  e.  OoBDoa     .     I.  lb  B^  6  Bom.,  286 
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director  to  do  work  for  oompany  aa  BoU- 
Oltor—CtrMfor  of  publie  oompa»y — rnutss.— Al- 
though a  director  of  a  public  company  is  always 
(:lotbed  with  a  Bdndary  character  ia  regard  (o  any 
deaUngs  with  proper(y  of  the  company  in  his  capa- 
city of  director,  the  role  ttiat  a  trustee  is  not  allowed 
to  make  a  profit  of  his  trait  does  not  apply  to  eucb 
a  director,  qnd  director  only.  When  a  partner  of  one 
of  the  directors  of  the  company  i^d  work  for  the  direc- 
tor* as  solicitor  and  (here  was  nothing  to  show  that 
be  had  not  been  duly  appointed  by  ^  Erectors,  his 
claim  in  respect  of  such  work  was  allowed.  INitine- 
tion  drtwQ  iMtwsen  a  trustee  and  a  director  of  a 
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6.  POWERS,  DOTIBS,   AKD   LIABILITIES   OF 
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■B  o»  Post  Cam- 
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40. Authority  of  Agent— Corpora- 

tio» — Conlrael  aurfer  teal— Companies  CImubi 
Coimlidalion  Ael,  S  ^  9  Ftc,  a.  18,  i.  P7.— The 
Scinde  Railway  Company  was  hicorporatad  by  18  ft 
19  Vic,  c.  HE,  for  the  purpose  of  "■s'Hig  and 
maintaining  railways  in  IncUa,  and  for  other  pur- 
poses. This  was  repealed  by  20  &  SI  Vic,  c.  160, 
which  authorized  the  company  to  extend  their  opera- 
tions and  also  their  capital,  etc.  This  Act  by  a  8 
declared  the  Companies'  Clansea  Consolidation  Act, 
IB^  to  be  incorporated  with  it.  By  a  18  the  com- 
pany have  a  "soal  for  use  ia  India  in  lieu  of  (he 
common  seal  of  the  company,  and  from  time  to  time 
may  vary  and  renew  it,  and  make  regulations  fcr  its 
use  I  and  except  as  by  this  Act  otherwise  eiprewly 
provided,  every  document  sealed  with  such  seal,  in 
conformity  with  such  regnlatbns,  or  in  pursuance  of 
any  order  of  the  directora  or  of  any  authority  given 
by  (he  compsor  under  their  common  seal,  shall  be 
as  valid  aod  (flectnal  as  if  the  common  seal  were 
afflied  thereto."  By  s.  5^  "  the  company  from  time 
to  time  may  appoint  and  remove  such  committeeit 
persone  or  person  as  the  company  think  fli  to  act  on 
behalf  of  the  company  in  India  or  eUewhere,  witb 
respect  to  the  making,  maintaining,  managing,  work-  _ 
ing,  and  uring  of  (he  railways  and  other  works  of  the 
company,  and  the  control  and  conduct  of  any  of  the 
afFairs  in  India  or  elsewhere  of  the  ompanyj  and 
may  delegate  to  any  such  committee,  persons  and 
person  respectively  all  or  any  of  the  powers  of  the 
company  and  of  the  directors  and  officers  (hereof, 
which  the  company  thinks  it  expedient  that  snclt 
committee,  peraons,  and  parsim  respectively  should 
possess  for  the  purposes  of  his  or  their  respective 
appointment."  In  January  1567,  S  was  the  ^ent 
of  the  company  in  lacUa,  and  he  entered,  it  waa 
alleged  on  .  their  behalf,  into'  a  contract  with  the 
plnintiJfs  for  sixty  sets  of  iron-work  tor  low-sided 
waggons.  The  plaintiffs'  firm  did  not  deal  in  inm- 
work,  and  they  had  to  get  the  goods  mannfcctured  for 
tOiem  in  Eoglaud.  The  Board  of  Directon  were  at 
the  time  supplying  Iron-work  tor  the  company.  There 
was  nothing  to  show  that  E  had  been  appointed 
under  the  provisions  of  a  54  of  the  Act,  tO  t  31 
Vicu  c  160,  nor  wm  there]  any  evidence  of  the 
extent  of  his  power  or  authority.  A  speciflcation 
of  ijie  contract  Offered  from  it,  in  that  It  stated  tha 
waggons  to  bo  covered  waggons,  and  not  low-tided 
waggons.  The  contract  was  not  made  under  seal  of 
the  company,  nor  was  the  iron-work,  the  subject  of 
the  contract,  ever  accepted  by  the  company.  Ttie 
defendants  admitted  that  at  the  date  of  the  alleged 
contract  E  was  the  agent  of  the  oompauy  in  In£a, 
but  dmied  that  his  power  extended  to  the  making  of 
such  contract  g  they  further  stated  that  the  contract^ 
if  entered  into,  had  beai  afterwards  cancelled  Slid 
by  Fbuk,  J.,  (hat  thae  was  no  evidence  to  show 
that  E  had  authority  to  make  the  contract,  nie- 
conbvct  was  one  which  E  would  have  had  power 
to    make    in    writing    only,    under    a    97  of    tha 
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DIBECTOBS  -  oM^MMi;. 
Compwiie^  CUnw*  Conwlitbtian  Act,  h«d  be  b«m 
appointed  under  t.  5*,  SO  k  21  Tic,  c.  160; 
but  then  Hat  no  proof  of  mch  ftppointment. 
Stli  on  kppMl  tiiat,  unnning  that  S  had  been 
appointed  nnder  •.  64,  vith  powen  ai  Urge  m 
In  the  ordinary  ooane  ooald  be  conferred  upon  him 
under  that  aection,  the  oontract  wa*  nut  one  by  which, 
acting  as  mcb  agent,  ha  had  power  to  bind  the  com- 
pany. BTMwm  V.  Soimi,  FmiJiB,  and  Dilhi 
Bailwaz  CoKFAxr  .  .    S  R  Ii.  B..  18S 


S,  agreed  to  get  np  a  company  which  shonld  pnrehaee 
bom  S  the  good-will,  itoek,  and  fnroitnre  of  Spence*! 
Hotel  and  all  ontrtandiogi  due  to  £  for  f  onr  lakbe  of 
raptea.  The  icheme  wu  made  pnblic,  and  iharee  were 
applied  for  in  ezcew  of  the  intended  capital.  On  the 
lit  Hay  1868  the  memorandnm  of  aMooiatioQ  wai 
regiiitered,  igati,  iwMr  alia,  by  il  and  jr.  On  the 
— a  day  the  proapectva  wai  lamed,  wUeh  «tited. 


to  abont  VSOfiOO.  Ill*  dividend  ol  10  p«  Mat.  per 
ajmam  for  two  year*  it  gnannteed  to  the  ifawe- 
holden."  The  prcapectn*  wm  ilgnad  by  A  and  M 
and  another  ai  direetor^  but  the  lait  took  no  aetiT* 
part.  On  the  mne  day  an  agreenieDt  waa  rigned  by 
B,  whereby  he  agreed,  in  ooniideiation  of  B«,00,000 
p^  \>y  A  and  M  a*  therein  mentfaned,— vii,, 
111,60,000  in  paid-np  ifaarea  of  the  eompany,— to  tiaai- 
ter  to  them,  or  Spence*!  Hotel  Company,  Limited,  all 
hii  right,  title,  and  interert  in  Sptooe'i  Hotel,  the 
good-will, ftimitnra, ont>t»ndinge,  ete.  Tbeartieleeof 
anociation  were  datod  701  September  1B68.  A  and 
Jf  with  two  othen  temed  the  fint  board  at  dlreoton. 
Theae  dlrecton,  at  an  mtaBordhuiy  meeting  en 
Angnit  let,  preeented  a  leprart,  iritieh  wta  adapted  by 


with  it  vA  A  eeenrity  infiieiant  to  mmre  the  pay- 
ment of  the  10  per  ceot.  ^Tidend  gnaianteed  to  hhn 
by  the  company."  On  the  Uh  December  1868  a 
deed  waa  eieented,  with  the  approral  of  the  com- 
paDV**  lolicitoTa,  by  £  on  the  <mB  part  and  A  and  M 
on  uie  other,  wlueb.  after  reoitingUiat  ae  aecnrityfor 
the  goarantee  of  the  10  per  oeot.  dirtdeiid  B  had 
depowted  with  A  and  if  MO  fnlly  paid-np  eharee  in 
the  company,  wttneeeed  "that  itwoald  pay  to  A  and 
Jf  mch  nuns  as  wonid  be  oecMwy  to  make  np  and 


tlie  400  iharea  and  ont  of  the  proeeedi  to  make  good 
the  yearly  (Uvidaid  of  10  per  cent.,  and  after  enoh 
paymott  towards  the  guaranteed  diTidmd,  to  hold  the 
remaiidng  •harea  or  balance  of  mmey  in  tmit  fot  B 
•biolntely."  On  the  tamo  day  another  deed,  pre- 
pared by  J!%  priTkte  loliaitar,  waa  eieonted  by  fi 
on  ime  part  and  A  and  Jf  on  the  other,  which,  ^ter 
recUdng  an  agreement  by  B  with  A  and  Jf  in  April, 
that  if  they  wonld  aarfst  him  in  fonung  inch  com- 
pany, for  the  Fnrehaa*  of  Speace'i  HoM,  and  ai  they 
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DiKEcroas- 

1  formed,  "  he,  B,  would  pa;  or  ■oeare 


l»din&ct 

to  them,  ^and  3f,BDch  fitting  and  proper  r< 
tion  for  their  tnabia  and  risk  u  might  be  nltimatolv 
arranged ; "  and  after  redting  the  first  deed  of  6th 
December  1866,  witnessed  "that  It  coTcnauted  with 
A  and  11  that,  notwithatanding  the  trait  contained  in 
the  before-mtntioned  indentnre  whereby  the  mrplni 
mentioned  wai  declared  to  belong  to  B  abaolutely, 
the  auno  anrplui  ahonld  belong  to,  and  be  the  eicln- 
liTe  property  of,  A  and  M  in  eqnal  iharea :  and  that 
if  the  net  profiU  of  the  Hotel  Company  ihonld  pnif  e 
■nfident  to  pay  t^  whole  10  per  cenL,  then  the 
whole  of  tin  400  ibarei  depcaited  with  A  and 
Jf  (honld  be  retained  by  them  tor  their  own 
benefit  in  eqnal  iharea"  niie  deed  wai  nndiiekiaed 
until  the  filing  of  their  written  itatemeDt  by  A  and 
Jf  in  the  preeent  mit.  There  wai  no  actual  depoeit 
of  the  400  iharea  by  B,  bnt  ^  and  Jf  nipectivelT 
took  800  eharei  in  Uidr  own  nanea  H10,d47-94 
were  paid  by  A  and  Jf  to  make  np  the  defldt  on  the 
jmaiMteed  £>idend  np  to  Daoember  1664.  Also,  oa 
Oe  Hh  December  18^  B  execnted  another  deed,  in 
wUch,  after  redting  that  be  had  guaranteed  that  the 
ontotaoding  debt*  of  the  Hotel  ihonld  realiie,  befors 
Hay  IsacfieO^OOO  at  Icait,  and  that  he  had  depodted 
witti  the  oompany  60  fnlly  paid-np  ihare*  ••  eeenrity 
for  thli  gnaraotee,  h&  B,  ooTenanted  to  pay  any 
deficit,  and  appointed  the  company  hii  attomeji  to 
realiie  thne  tharei,  and  ont  A  the  proee«da  to  pay 
themielrea  the  deficit,  and.  inbjoet  to  tfaia,  to  hold  the 
■harea  or  the  proceed*  in  tnut  for  him,  B.  Fifty 
•harea  were  received  from  JB  by  ^  under  the  tmito 
of  this  deed.  The  oatatandingi  fell  ihort  of  the 
gtiarantced  amount  by  Rt9.256.  lu  a  suit  by  the 
oompaoy  to  reoover  tbe  400  iharei  and  fur  an  sccoDot 
of  the  profits  of  the  aame,— £e/i^,  iu  the  Court  below 
and  on  appeal,  that  tbe  luit  was  rightly  bronght 
by  the  company  ai  plunti&s.  That  A  and  Jf  were 
the  agents  of  the  ccinpany  to  effect  ttm  purchaie,  and, 
as  inch,  were  bound  to  mike  for  the  oompany  the  best 
bargun  which  they  reasonably  conld,  and  forbidden 
to  obtain  penonal  profit  or  benefit  out  of  the  matter. 
A  and  Jf,  ai  regards  the  beneficial  interest  In  the  400 
■hares,  were  tm*tees  thereof  for  the  bsnefit  of  the 
company  from  the  dato  when  that  interest  arose,  and 
A  and  Jf  were  jointly  u  well  as  severally  rtipon- 
dbla  for  the  400  shares  after  »tisfying  the  trait  of  the 
guarantee.  In  tbe  lower  Conrt  it  w&a  decreed  that 
A  tbonld  make  over  the  60  iharee  or  tbeic  value  to 
the  company,  and  account  for  the  interim  receipte 
and  profits.  A  and  Jf  to  account  for  the  400  ehsrea 
at  par  value  at  least,  and  for  lUvidends  and  prQ> 
fit*  thereon,  iuchii&Dg  profits,  if  any,  made  by  nle  at  a 
premium.  A  to  accouat  limilariy  for  tbe  60  iharea. 
B  to  make  good  his  two  guarantees  after  b^ng  al- 
hiwed  the  benefit  of   the  truet  of  the  40O  shares. 
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Stli  also,  on  appeal,  tint  A  and  Jf  wars  tnuteei 
of  the  40O  sl>rea  for  the  ben^At  of  the  company,  and 
jdntly  and  severally  respon^le  to  make  them  good  j 
and  wbateT«r  bendu  they  took  under  the  Mcnt  deed 
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they  miut  mska  good  to  the  oompkay.  ^  to  be 
mpoQitblafciFtha  60BhBrea  (bat  In  this  mpeot.andhi 
reapect  of  (ha  detail*  of  the  •ccoont*  betweeD  the 
wutiei,  the  deorea  of  the  Coiut  below  ilightly  modi- 
fied).   Absbuox  v.  Sfivok's  Hotil  Comuar 

[1  lad.  Jar.,  S,  B^  878 

42. XdabUitr  ot  dlreoton—CmN- 

paoiM'  Jst  (VX  oj  iSRa}.  n.  SB.  56— S^Mol  to 
ailow  imtptatiom  ttf  regitttr  of  ikareholdart. — 
Where  ■  penoo  who  !■  entitled  under  the  proTi^mt 
of  I,  65  of  the  In^u  CcmpMUM  Aet,  1SS%  to 
obtun  inapeetion  of  the  ngkter  ot  dureholden  of  % 
conptny  applies  tor  inapeitifln  during  bn^eM 
boon  lod  not  at  a  time  whco  intpeoUim  ta  pnhibitad. 
athm  tinder  i.  66  or  bj  reucm  at  uy  mjea 
fnoed  by  the  company  nnder  t.  eG>  inch  in- 
.■pectioa  moft  be  Kianted.  and  even 
refoeal,  baeed  npon  giwrndi  of  oonve 
oompajiy'i  budiiea,  will  rmder  a  director  reipon- 
lible  for  eneh  refanl  liable  to  the  penalty  provided 
^  by  I.  EG.    QtruK-SnMBi  «.  Bub 

[L  L.  &,  SO  AIL,  Ua 

4a Id&bUlty   of  dliwaton    tor 

negUgsnoo  ta  nuuuvenMnt— XMpioyM<«<  ^ 
tuftnt  JW  dirtetort—Aepnuetnat  of  ihmrAoldtrt— 
LiabilUs  of  titatt  of  demand  dtrtctor — BinJkar, 
Who  it  a. — The  plalntifh'  oampany  went  Into  llqui- 
d^lon  «rly  in  the  year  ISli,  la  oaueqiience  (d 
loaaes  ■oatoined  by  the  tulore  of  Nnraay  Eesmrjl 
ft  Co.,  which  firm  had  been  the  banken  ot  the  Mid 
company.  The  eud  finn  had  itopped  payment  on 
the  Sflth  December  IB7B,  having  then  In  ite  hand* 
the  Bom  of  fi8.S0,2G0-U-I.  belongiog  to  the  oompany. 
In  tbi*  auit  the  ofleial  liqnidatcn  of  the  company 
Bonght  to  recover  that  mm  from  the  dafan^ti, 
who  lutdbeai  director*  of  the  ocanpany,  and  a  further 


ipany  thiMfi  „  „  „ 

defeidaota  in  pennitUoK  Htuaar  Eetaovji,  the 
aecut  of  the  company,  to  deal  with  cert^  aharsa  for 


hu  own  pnrpoaea.    Tbe  flrat  foor  defemdanta 

the  direcbon  of  the  company ;  the  fifth  defendant  iraa 
the  amigoee  ot  the  estate  of  Nnraey  Eeaaowji,  whoae 
firm  of  Nnney  Eeaaowji  ft  Co.  had  become  inaolrent. 
The  plsintiSa*  company  wa)  regiitered  on  the  Slat 
July  1879i'and  by  the  memoiandnm  and  articlee  of 
aaaociation  the  *ud  Nnney  EaMUWJi  wa*  apptdoted 
•ecretary,  treamrer,  and  agent  of  the  company  for  a 
pwiod  at  twenty-flve  yean,  spon  the  terms  and 
condition*  eonttuned  in  an  agreement  annexed  to  the 
article*  ot  aisodatiou,  whereby  it  wa*  (inter  alid) 
provided  that  Norsey  Kesaaw]!  abonld  depoait  with 
anch  banlcer  or  banken  a*  the  dtrecton  fcs  the  time 
bnng  aiioald  appoint  all  the  moueyi  dae  from  him 
to  t^  laid  company  and  exceeding  in  amonnt  at  any 
I  time  the  mm  of  &S,000.     Oa  the  6th  Aognit 


_. „_, It    wa*  further  all^;ed  by  the 

ptaiatilb  tint,  tmme^ately  after  the  re^tttstion  of 
tlie  company,  the  director*  and  l^nrsey  EeHowji 
Jtegao  to  bonow  money  npnt  the  credit  ot  the  oom- 
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pany  l*i'  in  eiCM*  ot  the  le^imate  want*  ot  the 
company,  and  to  pay  aia  the  money  'm  borrowed  to 
the  firm  of  Nnraey  Keasowji  ft  Co.,  to  be  need  b; 
'*  '  Ann  in  speenlaUve  bnidneeit  that  the  aaid  loans 
t  obtained  by  the  dlrectara,  not  bond  Jldt  for  the 


',  bnt  f 


■  the  I 


*  of 


of  Nuraoy  Eeaaowjl  ft 
enable  it  to  carry  on  Via  bniine**.  At  the  md 
of  the  y*r  1878  the  anm  paid  over  by  the  directors 
lo  the  firm  of  Nur*ey  Ken  -" 
rai^  borrowing,  amounted  t 


groM  negligmice  in  raiauw  tba  said  loan*  or  permit- 
ung  them  to  be  nu*ed;  and  in  pernuttiiig  tlie 
mimey*  lo  borrowed  ta  tem^  In  the  hand*  ccf  the 
firm  ot  Nursay  EesMwji  ft  Co^  to  be  applied  by  that 
firm  to  it*  own  purpotM.  A*  to  the  R24S.67<^144> 
the  ptaintifb  aU^ed  that  certun  unallotted 
■harcB  of  the  total  value  at  B8,93,750  had  betn  left 
in  the  t*nd*  lA  the  director*  to  be  ^apoaed  of,  the 
prooeed*  of  which  were  to  bo  applied  in  roakiDg 
cartam  paymeut*  due  by  the  company;  that  instead 
of  applying  these  share*  to  such  mirpoaea.  the 
dir«etcin  bsd  flUed  np  the  miA  sharee  bi  the  name  of 
Nnrwy  Esssowjt.  and  anBiarised  him  to  mortga^ 
the  sama,  in  order  to  ru*e  fand*i  that  tiie  said 
Noisey  Kesaowli  had  acoordingly  dealt  with  the  aaid 
*hare*,  and  had  applied  the  proceed*  thereof  to  hi* 
own  parpMC*.  The  pluotiffs  cha^^  the  direoton 
with  frand  and  groes  n^ligoioo  *a  to  these  shares, 
and  claimed  to  reoover  fi2,48,670-I4-0  in  napeet 
thereof  from  the  detendanta.  The  def andauti  allcigsd 
that  they  hsd  acted  bond  tide  in  all  matters  conne^ed 
with  tha  company  i  that  Uict  had  slway*  believed  the 
firm  ot  Nureey  EeMowji  ft  Co.  to  be  in  a  solvent 
condition ;  and  had  no  reason  to  nu|trast  its  manage- 
ment of  the  afCaira  of  the  oompao;.  One  ot  the 
defendant*  (No.  8)  died  after  the  institution  of  the 
suit,  and  hi*  son*  ware  made  parties.  His  represen- 
tative and  Seaaowji  KiOfc  (defendant  No.  1)  aUo 
claimed  to  set  ofF  agviut  the  plaintiffs'  claim  Mrtun 
payments  made  by  tham  ss  guatanton  for  the  oooi- 
pany.  Held  (1)  that  one  ot  the  direetor*  knew  at 
a  tact  that  the  agut  wa*  nM  in  a  aolvaot  oonditioli ; 
and  that  tha  other  Erector*,  in  the  drcnmstauce* 
of  the  case,  ought  to  have  ascntaioed  hi*  financial 
ctmdition.  (2)  Director*  we  responsibla  for  the 
management  of  thdr  company  whar^  by  the  articles 
ot  association,  the  buidne**  i*  to  bo  acmducted  by  tha 
board  with  the  assistance  of  an  agoit.  They  cannot 
divest  themselves  ot  their  responsibility  by  ddegating 
tha  whole  ■muTim^amimt  to  the  ageoti  and  abitolnlng 
from  all  enquiry.  If  he  proves  nntsithful  nudv 
*nah  dicnmstance*,  the  liability  i*  thwa,  jntt  a« 
much  a*  if  thay  theuudves  Imd  been  unfuthful. 
(8)  That  the  director*  had  not  nsed  &Ir  and  reason- 
able ^ligenoe  in  the  management  of  the  company'* 
allain,  aod  were  liable  to  rtfund  the  moaay  entrusted 
by  them  to  the  agent,  l^Drsay  Eessowji,  without 
proper  knowledge  a*  to  whether  it  wa*  needed,  ud 
without  any  *ubsequemt  investigation  ot  a  serious 
character  with  respect  to  it*  di*pa*al.    finch  conduct 
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*&w«otfd  to  gtOM  nqjignaa.    All  Ute  direelcn  wtre 
•qiulljr  MipMkdblek    ■■  AH  ittaided  tlie  director^ 
h  ud  kU  g»Ta  thd  MBe  bltnd  nnctiuu  to 

■      "  Iha  Kseut.    J 

«]i»ble 

„__, . e  ol  k  tUiector  ia  b 

brsMb  of  bnit,  and  not  ft  mace  pi;noiul  default. 
A  Mpanta  dd>t  (■nnnt  be  «t  lA  a^iiui  s  joint  and 
ISTenl  debt,  eml  directon  cumot  «et  off  monej  due 
{nun  the  oompany  to  ttieni  »g«lait  lamt  which  they 
y  be  ordered  to  refund  to  the  liqutdatori.    Niw 


-  Fow«r  of  dlreoton  to  deftl 


irtth  pFoflto  ottbar  hy  dael^rlng  a  dlTldand 
or  t>y  Impropriating  to  rea«rT»  fond— PoiMr 
q/  tltaTeholiar$  to  iuttrfart  triti  dtelaratitm  of 
tfimdewf.— Tbe  utlclM  of  MnewtioD  of  the  S  Co. 
provided  (a)  Omit  tlie  dteectoie  night,  with  the 


mending  any  diTidend,  eet  uide  ontM  the  proAte  of  the 
eompany  nch  nun u they  thought pnnieT ■■  a,  leauiie 
fond  to  meet  aonting«itdee  or  ftveqitiJiiing  dlrldMide, 
ete.  Hie  dreeton  of  the  comfMiy  added  to  the 
esiettng  leeerve  fnnd  »  eertaln  poiUoo  of  the  prnflU 
of  the  eompany  for  the  ycu  1S8G,  and  tberAy  dini* 
idahed  the  amount  of  Andend  which  they  could  other* 
wiee  bare  dedaied.    Sana  of  the  ehardidder*  dtep- 

Cred  irf  the  eovree  taluD  bv  the  directon,  and  0Dn< 
led  (1)  that  the  ehareholawf  of  the  eompeny  had 
a  right  by  reaolution  to  withdraw  tron  the  reaerre 
fund  a  eum  anlBeieot  to  enable  the  directon  to  declare 
a  Bultable  dividend  g  (3)  that  they  had  the  right  to 
Areet  the  directon  to  declare  a  dividend  greater  or 
Uaa  thui  that  recommended  by  the  &ecton  oat  of 
ttie  amount  lUndiug  to  woflt  aod  loae,  inolnfing  the 
amoont  lo  wtthdiawn.  Stld  that  nnder  the  attidea 
<rf  aaaodatian  the  eonttntlan  of  the  aharehMdera  could 
aotbeiuatuned.  The  iteei  Tefundeonrigtwl  of  t»odt», 
•nd  by  the  artide*  the  diepoaal  of  jaattt  wm  eiprealj 
mtraaled  to  the  directon.  To  allow  the  iharehulden 
to  deal  with  it  would  be  »  direat  oontnraition  of  the 
articlee,  which  entruittd  to  the  management  of  the 
Srecton  all  the  bn^negg  of  the  company.  Nor  could 
the  ahareholden  decide  the  qaeetton  ai  to  the  amount 
ol  dividend.  By  the  articlee  they  agreed  that  the 
directotf  diODld  declare  the  dividend  and  only  reserved 
to  thenuelvCT  thepower  to  vote  a  dividend  to  which 
the;  objected.  Tbe  remedy  of  the  ehareholden,  if 
they  were  dientisfled  with  the  directon,  wa>  to  remove 
them  from  cfflco,  or  to  alter  the  article*  of  aasoeiatiDn. 
BOKBAi-BnBKt  TsiDma  Cokfobitiov  t.  Dokani 
CuBBnn  .        .   L  L.  B.,  10  Bom^  41it 

46.  ^ Sftto  and  rs-pnrehaoe   of 

BihwM  for  future  deUvvry— Xioii/ily  o/  cow 
jMfly  for  aeli  of  dirtetari — In  January  186G  the 
plaintifle  nurchaaed  from  the  defoadante  2,000  eharei 
in  the  defendant*'  company  at  15  per  cmt.  premium, 
for  which  tii^  paid  In  ca*h  BS^.OOO,  and  the  dtr 
fendant*  (imttltaneoaaly  agi«ed  to  re-purchaae,  for 
fatnq  delivery  and  payiwat^at  a  flu^  tine  In  July, 
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the  aame  2^00  aharM  at  2SI  pec  oent.  prtmlnmt 
The  eontrarta  for  the  re-pnrehaae  were  aigned  by  three 
^reeton  of  the  defendant*'  oonpuy,  and  on  each 
was  a  memoraudum,  initiaUed  by  two  of  them,  reter- 
ring  to  a  liat  of  the  "  Share  Becupb,"  delive>«d  with 
the  word*  "we  are  duly  to  examine  and  reodve  the 
■ame  at  the  flied  time."  One  hundred  and  ninety 
letter*  of  allotmeDt  in  the  name*  of  leveral  pemme, 
and  for  vaiioui  number*  of  ihare*,  endcrsed  by  the 
original  aUotteee.  and  initialled  by  one  of  the  three 
directon,  wens  together  with  receipt*  for  the  Ant 
call,  handed  over  to  the  penon*  who  acted  for  the 
plaintifle  by  the  three  directon  of  the  defendatitB^ 
company  who  made  the  contract*.  In  April  the 
defendant*'  company  made  a  freeh  call,  payable  (» 
the  ith  May.  A  li*t  of  the  name*  and  addre**ea  of 
the  origina)  allottee*  of  what  wse  called  "  ahare*  in 
the  nuiket "  (t.*.,  other  than  tluae  purchased  by  the 
oompaoy  ibdf  ^  cath,  or  held  by  it  on  mortgage) 
ws*  made  out  from  the  date  of  eettlement,  and  notice* 
of  forfeitare  to  noKMjmeat  of  tbe  call  were  aent 
by  poet,  Th«  orinlkM  bolden  of  the  IBO  letten  of 
iflntmfiit  were  indnded  in  the  liet,  but  no  notice  waa 
Mot  to  the  plainttSk  On  the  arth  of  Hay  all  eharea 
upon  whidi  the  Mcoud  call  wa*  Dot  paid  were  declared 
to  be  tbrfeitad  for  the  bcueftt  of  the  emnpany.  Th« 
defendant*'  oompany.  a*  etated  in  the  memMandnm 
of  taKdaUon,  waa  aatabli^ed  among  other  ob]eota 
tottie  purehaee  and  ale  of  dobeuturea,  itocki,  iharea 
of  }dnt.*toek  eompaole*  (inclnding  tbe  ihare*  of 
thi*  oompany).  and  othv  aeonritiei,  the  making  loaaa 
and  advancta  on  mdi  •ecuritia  *e  the  directon  of 
the  oompany  m^ht  think  fit.  M^ld  that  the  eon- 
tnct*  tor  the  psrchaM  of  tbe  SJOOO  *hare*  bdng 
within  the  ioope  of  the  anthc^y  of  the  ffirector*,  tha 
defemdant*  woe  bound  by  them  t  that  the  defendant* 
woe  bound  to  treat  the  plaintith  aathe  holdm  of 
thtwe  iharn,  and  to  ^ve  than  the  notice  required  by 
the  articif*  of  awodalion  i  and  that  theT  were  not  tt 
liberty  to  give  that  at^ite  to  the  orteuiU  allottee 
who,  by  tiie  adnumon  of  the  dafwdant*,  teetiAed  by 


parted  with  tbe  ■harta  j  that  the  ehare*  were,  oon- 
■equently,  not  legally  forfeited,  and  the  def endaalft 
having  rsfnaed  to  accept  them,  and  they  being  then 
onnlMhle,  the  plaintiSi  were  enldtied  to  leoma  tha 
full  price  at  damages  Obostai,  Fihucuc  Ajm>- 
CU.TIOM  «.  MwgnflTTJ  cbioii  am>  Fihaxoial 
Amoouxiox  ■  •    B  Bom.,  O.  O.,  1 

46. FurohaiM    of    ahaMa    bj 

Indtridual  dlnotoit—^Aabilitg  qf  dinctan — 
Aittnat  of  «iMctMM  of  board.— J  S,  an  allottee  of 
SG  ehare*  m  a  oompany  regielered  under  Act  XXX  of 
IS6T1  Hgued  the  mancoandnm  end  article*  of  aiaiK 
eiatias.  and  paid  the  Brat  e^  on  the  asth  Septembo' 
1861,  on  which  he  aotd  the  26  ehare*  to  J  P,  tha 
vtuirrv  of  the  eranpaoy.  ^e  pnrchaae  by  5  P 
waa  ■"^Ai  in  portoanoe  of  an  agreement  mtoed  into 
between  B  F  and  P  S,  another  director  of  tha 
company,  and  two  ether  p«non*  who  were  membsa 
of  the  &m  of  J.,  £.  4- Co,  and  titea  maiiagen  of  the 
tnipait^  wlueh  Uw  ac«wdii«ly  jdntij  piuchatedt 


lizcdbyGoOt^Ic 


CIQGST  OP  CASES. 


6.  VOWEaa,  DOTIK8,   ASD   LIABILITIES   OP 

DIBBCrOBS  -eotUumtd. 
the;  mut  nwlie  good  to  the  compaDy.  ^  to  be 
re«paiii[b1«  lor  the  60  iharea  (but  in  thU  respect,  Mid  In 
respect  of  the  datoili  ot  the  account!  between  the 
paitiei,  the  decree  of  the  Court  below  ilightly  modi- 
fied).   Amdsbsox  V,  Smoi's  Hotel  Coupajit 

[lIad.Jiir.,I!r.a,878 

43. liUbility  <a  dlraotoni— Com- 

pania^  Aet  (VI  of  1S82).  »».  66,  56—Mtflual  to 
ailov  inrpietiat  iff  rtgitttr  <tf  tkanholdtri. — 
Where  a  penon  vho  is  entitled  under  the  pro<rWiHu 
of  (.  GG  irf  the  Indian  Cempauiei  Act,  lS8a>  to 
obtijn  Inapection  of  tbe  r^iiter  of  ebarebolden  dl  a 
compaay  applte*  fcr  InipectLen  during  bodnea 
bran  and  not  at  a  time  when  inipecttira  !i  prcdiibited, 
^her  aadsr  i.  S6  or  by  reaeon  of  any  mica 
framed  by  the  company  under  i.  EG,  aach  ia- 
.ipection  muct  be  granted,  and  STen  a  temporary 
teftual,  baaed  upon  ground*  of  oonienlenoe  to  this 
company'*  buttnen,  will  render  a  director  reipon* 
■ible  for  nioh  rsfuial  liable  to  the  peoalty  pniilded 
ioc  by  1.  GG-    QuzEK-E  WKBBs  v.  Baas 

[L  u  iL,  90  AIL.  laa 

43. IiUbUltr  of  dlreotors    fi>r 

negUganoe  in  manaCAUient— fnjiIaynMaf   q/ 

wan/  ijr  dirfclor4 — Aet/MiateeiKt  of  litMrekoldtri — 
jCiability  of  attaie  of  defeated  direetor — Bonier, 
Who  it  a. — The  plaintiff*'  company  went  Into  liqui- 
dation early  in  the  year  1879,  in  otmaequence  of 
louea  nuUned  by  the  fallore  of  Koney  Eemwji 
&  Co.,  which  firm  had  been  the  lanken  of  the  mM 
company.  Hie  iwd  firm  had  (topped  payment  «ei 
the  36th  Becember  18TB,  having  then  m  its  hand* 
the  sum  of  B83D.260-14-1,  belonging  to  the  oompuiy. 
In  this  loit  the  official  llqoidaton  of  the  oompaoy 
fought  to  mcover  that  mm  troiB  the  defeo^nt*, 
who  hadbeoi  director*  of  the  annpany,  and  a  further 
aum  of  R2,4S,670-14^  aa  damagea  mctdined  by  the 
coiapsjiy  through  the  fraud  and  groa  n^llgtnce  of 
the  defendant*  in  permitting  Nuney  Eeoowji,  the 
agent  of  the  oompauy,  to  dew  with  certain  iham  for 
hu  own  pnrpose*.  lie  fint  tour  defendant*  were 
the  directoriof  the  company;  the  fifth  defendant  wa* 
the  awignae  of  the  ertate  of  Nnriey  Eeeeowji,  who*e 
firm  of  Ifnraey  EeeMwji  ft  Co.  had  beootne  iQaolvent. 
lie  pl^ntiSi^  company  wa*  regiatered  on  the  81*t 
July  1871, 'and  by  the  memorvulam  and  articles  of 
aesociatjon  the  laid  Nur*ey  Eeesowji  wa*  appointed 
■ecretary,  treanirer,  and  agent  of  the  company  for  a 
DOTiod  of  twenty-five  years,  upon  the  term*  and 
conditloo*  contaioed  in  an  ^reement  annexed  to  the 
article*  of  aaiodi^iou,  whcrebjr  it  wa*  (inter  alid) 
provided  that  Vnney  Kesaowji  ihonld  deposit  with 
'ench  banker  or  bankets  a*  ttie  ffirector*  fro  the  tiim 
bong  should  appoint  all  the  money*  due  from  him 
to  the  a^  company  and  exceeding  in  amonnt  at  any 
one  time  the  mm  of  BS,000.  On  the  Ctb  August 
1678,  the  directors  of  the  company  appointed  the 
tan  at  Nnney  Eesaowji  ft  Co.  to  be  the  bankers 
of  the  company.  It  was  furths  alleged  by  the 
plaintiffa  that,  Iiamediately  after  the  regijtratian  of 
the  company,  the  director*  and  Nursey  Eessowji 
it^ao  to  bonow  nuuey  npon  the  credit  of  the  com- 
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pany  far  in  excess  of  the  le^timate  wants  of  tb« 
company,  and  to  pay  over  the  money  'so  borrowed  to 
the  firm  of  Nnrsey  Xessawji  ft  Co.,  to  be  uaed  by 
that  firm  in  tpecnUtive  bnunesst  that  the  said  loans 
were  obtained  by  the  lectori,  not  bondfiJt  for  the 
purpoae*  of  the  company,  bnt  for  Uie  parposes  of 
suppling  fund*  to  uie  firm  of  Nni*ey  EeMowji  ft 
Co.,  to  enable  it  to  carry  on  ita  bodnesa.  At  the  ettd 
of  the  year  1878  the  swn  paid  over  by  the  directors 
to  the  firm  of  Nnrsey  Eeesowji  bad,  by  reason  of 
sodi  borrowing,  amounted  to  tiie  sun  of  BSSOSSO, 
The  pUntlib  aUwed  that  the  aaid  \oata  were  wholly 
nnneoessary ;  and  they  charged  the  directcas  with 
eniH  negligence  in  raising  the  said  lean*  or  pamit- 
tmg  them  to  be  raiaed;  and  in  permitluig  the 
moneya  ao  borrowed  to  remain  in  the  hands  of  the 
Ann  of  ITnrsey  Eesaowji  ft  Co.,  to  be  applied  by  that 
firm  to  its  own  purpoeee.  As  to  the  B2,43,67!0-14-0, 
the  plaintifla  alleged  that  cartun  unallotted 
share*  of  the  total  value  of  B3,99,7GO  had  been  left 
in  the  Iwad*  of  Um  director*  to  be  dlspoaed  of,  the 
prooeed*  of  wliieh  were  to  be  applied  in  making 
ceriun  payment*  due  by  the  company)  that  instead 
of  applying  tlnse  shues  to  mch  purpoeea.  the 
directors  had  filled  up  the  said  shares  m  the  name  of 
Nnrtey  Eeasowjl,  and  authorised  Mm  to  mortgage 
the  aamot  in  order  to  ruse  funds  i  that  the  said 
Nuraey  Eeaowii  had  acoordiogly  dealt  with  the  said 
•hare*,  and  had  applied  the  proceeds  thereof  to  bis 
own  pnrpMe*.  The  phuntiOs  charged  the  director* 
with  band  and  gross  negligence  a*  to  thiae  share*. 
and  elumed  to  reoover  Ba,48.670-lVO  in  respect 
thereof  from  the  defendants.  The  defendants  alleged 
that  they  had  acted  bond  fide  in  all  matters  connected 
with  the  company  ( that  they  had  always  believed  the 
firm  of  Kuney  Eessowji  ft  Co.  to  be  in  a  aolveut 
conditicsi  j  and  had  no  reason  to  ini|truat  its  manage, 
meot  of  the  affaire  of  the  company.  One  of  the 
defendants  (No.  S)  died  after  the  institution  of  the 
toit,  and  his  (ona  were  made  parties.  Bis  represen- 
tatives and  Eeesowji  Naik  (defendant  No.  1)  also 
cMmed  to  set  off  against  the  plaintiff*'  claim  certain 
payments  made  by  them  aa  snarantor*  for  the  ocan- 
pany.  H>14  (1)  that  one  of  the  director*  knew  aa 
a  hct  tliat  the  agent  was  not  in  a  eolvent  conation  i 
and  that  the  other  director*,  in  the  larcnmstauce* 
of  the  caae,  ought  to  have  ascertained  his  financial 
condition.  (S)  Directors  are  reaponsible  for  the 
management  of  th^  company  where,  by  the  article* 
of  association,  the  bnaineas  ia  to  be  oonducted  by  the 
board  with  the  aawatnnce  of  au  agent.  They  cannot 
divert;  themselves  of  their  responsibility  by  delegating 
the  whole  management  to  the  agent,  and  abstuning 
from  all  enquirj.  If  he  proves  unfaithful  under 
such  circum«tances,  the  liability  is  tbdr*,  jnst  a« 
much  as  it  thoy  themselves  W  been  unadthful. 
(3)  That  tiie  directors  had  not  used  fair  and  reason- 
able diligence  in  the  management  of  the  oompany'a 
affairs,  and  wwe  liable  to  nfqnd  the  monej'^  enl^^ed 
by  tliem  to  the  agent,  Nuraey  Ecasow^  witliout 
proper  knowledge  as  to  whether  it  waa  needed,  and 
without  any  aabteqnent  investi^tion  of  a  aerione 
charactv  with  leapeet  to  it*  disposal.    Such  condnc^ 
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OOKFAXTr— aoBh'Mifrf. 

«,  FOWXB0,  DUTIBS,  AKD  tlABlLITIBS  OF 

DIBECIOSB— XHrttMNJ. 
f  miMBtcd  to  gro«  Mylipseb  All  the  <Urecton  wse 
equally  T«apciD^]«^  h  all  attaul«d  the  dlrtctoni' 
1  nre  tbe  mms  blind  nnctiim  to 
-o«l  el  r  _ 
le  iecamtA  Orector  wu  liable 
the  giowid  that  the  mUftManoe  of  a  Erector  a  a 
tirea^  of  faraat,  and  xwt  a  mere  pfenonal  default. 
A  Hpante  dibt  •aunot  b«  «et  lS  aguiut  a  joint  aui 
Uf  enl  detit>  and  directon  cannot  lel  oS  mon«;  due 
from  the  company  to  thou  ag^nit  mini  which  they 
may  be  ordered  to  nfnnd  to  the  liquid»tor*,  Nw 
tLamaa  SrvmxQ  amd  WsiTDia  Cohfait  c 
Ewiovn  Sta        .        .  X  X*  B^  9  Bohl,  878 

4A. POTTOr  of  diraotora  to  do»! 

wltb  pi^ta  sltlur  hj  deolailng  k  dlvldand 
or  by  kjqjroprlatlng  to  reamre  tanA—pomtr 


proridad  (a)  tt«t  the  directon  might,  with  the  nu^ 
Man  of  ue  eooipuiy  tn  gmioBl  meeting,  dedue  » 
dlridoid  I  (i)  that  tiM  dinetoi*  might,  before  reoom- 
mending  an  J  ^ridend,  aet  adde  ont  at  the  ivoflta  of  the 
oamnnyauehaomMtiiey  tbonghtpioptzaaft  iveuite 
fund  to  meet  w>nlingenete«  or  tv  eqnanring  dirldendi, 
ete.  The  Artctora  of  the  company  added  to  the 
wlitiag  reaarre  tand  a  e«at^  poriisn  of  the  proflte 
at  the  company  for  the  ;«mr  1885,  and  therebv  diml- 
nlehed  the  amonnt  of  Andaid  wldch  they  oonld  otlua- 
viae  have  dedued.  Some  of  the  duTdulden  <Uiap> 
proved  of  the  eewrw  tahen  by  tttt  directon,  and  too- 
banded  (1)  th»t  the  diarebldera  of  the  company  had 
a  right  by  reiohitton  to  withdmw  from  the  rtaerre 
fund  a  ium  aDfinimt  to  enable  Qie  directors  to  dedare 
a  niitsbie  fflvidendj  (2)  that  they  bad  the  right  to 
direct  the  directon  to  declare  a  dividend  greater  or 
itm  than  that  reconuneuded  by  the  directon  out  of 
the  amonnt  rtanding  to  proAt  and  lent  lucln^ng  the 
•nonnt  eo  withdrawn.  Beld  that  under  the  aitiel» 
of  aaaodatlon  the  oontMiHon  of  the  ebareholden  oonld 
not  tie  ioftalned.  The  reeirve  fond  oon^ttd  of  proflte, 
and  by  the  arUelee  the  dlapo«I  of  proBte  wee  eipreml j 
<ntruited  to  the  directon.  To  allow  the  ihareholden 
to  deal  with  It  would  be  »  direot  oontraTeatiou  of  the 
articln,  which  entnuted  to  the  management  of  the 
directon  all  the  bnitaeu  of  the  compuiy,  ITor  could 
the  ehareholden  decide  the  qaeetion  aa  to  the  amount 
oT  dividend.  By  the  artictea  they  agreed  that  the 
directon  aliould  declare  the  ^vidend  and  mly  reaerved 
to  themaelvce  thepower  to  vote  a  dividend  to  which 
they  objected.  "The  remedy  of  the  ahareholden,  if 
they  were  disaatiefled  with  the  director*,  waa  to  remove 
them  from  cfBce,  or  to  alter  the  articles  of  aaaodation, 
BOHBlT-BlTBlCA  TBIDIKO  COSFOBATI05  c  DOXUJI 

CVBBiT«       .        ,        .   L  X«  B.,  10  Bohl,  416 
Sale  aikd  r»-pnrehMW  aX 
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paKg  Ar  aeft  i^  4irtet«ri — In  Jaunary  1B66  the 

EUinlJflf  pnrohNaed  from  the  def an^ote  a^OO  eharei 
I  the  defendante*  eompaoy  at  IB  per  eeait.  prcminmi 
tor  which  they  paid  In  caeh  BS:^000,  and  the  itr 
foidanta  dmultaneotuly  agreed  to  re-pntebaae,  for 
fatnif  delivery  uid  p»yiaent,at  t  Asitd  tine  in  July, 


COMFAHT— coaftaMd. 

8,  POWBBS,  DUTIES,  AKD  LIABILITIES  OT 

DISEOrOBS— coafttMMif. 
the  Muoe  2,400  aharei  at  291  per  oent.  premhimL 
The  oonttacti  for  the  re-purchaae  were  tigned  by  three 
ffirecton  of  the  defendants  company,  and  00  each 
wae  tt  memorandnm,  inibUled  by  two  of  then,  refei^ 
ring  toaliet  of  (he  ■■  Share  Seceipta,"  ddirered  with 
the  word*  •'  we  are  duly  to  examine  and  receive  the 
aame  at  the  flzad  time."  One  hundred  and  ninety 
letteri  of  allottuait  in  the  names  of  aevenl  penimi, 
and  for  variani  uumben  of  aharee,  endoraed  by  the 
original  allottoea,  and  initialled  by  (me  of  the  three 
directon,  wme,  together  with  receipte  f<^  the  Bret 
call,  handed  over  to  the  peraoua  who  aoted  for  the 
[daintiila  by  the  three  directon  of  the  defendants^ 
Dompany  wbo  made  the  contncta.  In  April  the 
defenduite'  company  made  a  freeb  call,  payable  on 
the  4th  Hay.  A  liit  of  the  namei  and  addreeaea  of 
the origim  allottees  of  what  were  called  "aharte  hi 
ttie  market"  (i.e.,  other  than  tiuoe  purchased  by  the 
oompany  itewf  fin  cash,  or  held  by  it  on  nuHtgage) 
WH  made  out  from  the  date  of  aettlemcat,  and  notices 
of  forfeitnre  for  nan-pajrment  of  the  call  were  sent 
by  poet,  nw  origbial  balden  of  the  190  letters  of 
■Uotmcait  were  inunded  in  the  liit,  bnt  no  notice  waa 
aent  to  the  pUnti&.  On  the  S7th  of  Hay  all  share* 
npon  which  the  soocud  call  wa*  not  paid  were  declared 
to  be  forfeited  for  tlw  boicAt  of  the  company.  'Hie 
defendant*'  company,  a*  stated  in  the  memorandvin 
of  asfcdatian,  wa*  aatablished  among  other  ob]eota 
(w  the  puiebase  and  lale  of  debenturea,  stocks,  sharea 
of  Jdnt-itock  oompaniee  (including  the  ihares  of 
thla  oompany),  and  other  seauitieB,  uie  making  loam 
and  aidvaikoe*  eat  ench  securities  as  the  directon  dE 
the  eompan*  might  think  fit.  Said  that  the  oon- 
taad*  folUie  pnich***  Ml  the  8.000  share*  bdng 
within  the  scope  of  the  aotbority  of  tbe  (Urector*,  the 
detvdanb  were  bound  by  them  j  that  the  defeoduit* 
Tan  bonnd  to  treat  the  plaintiffs  as  the  holder*  of 
titose  sham,  aod  to  give  them  the  notice  teqolrad  by 
tiie  srticln  of  association  ;  and  that  they  were  not  at 
liberty  to  give  that  noCios  to  the  MigbiU  allottee^ 
who,  by  tbe  admisoon  of  the  defeodaute,  teetlfled  by 
the  aob  of  thrir  ageaite  in  making  the  contracts,  had 
parted  witb  the  fiiareBg  that  tlie  share*  were,  con- 
sequent^,  not  legally  forfeited,  and  the  defendants 
havii^  refused  to  accept  them,  aod  they  being  then 
unmleable,  tbe  pluntitfs  were  entitled  to  recover  the 
fnll  prke  as  ^mage^  Obootai,  FatacuXL  AJK>- 
0UIIO5  «.  Hauuxnu  CBiDrr  and  Fivaxcuk 
AMocunox   ....    8  Bom.,  0.0*1 

^Q^, ForobuM    of    BhareB    by 

ladlTidURl  dlrootorB— i-iaMWjf  qf  dif«etor»-~ 
Ah*t%9i  of  toHcUim  of  ioarrf.— J  S,  an  allottee  of 
26  shares  m  a  oompany  rc^stered  uoder  Act  XIX  of 
U&7,  ikgned  Uis  mwunndum  and  articles  of  asso> 
nation,  and  paid  the  flr*t  call  on  tbe  3Sth  September 
X86S,  en  which  be  Kdd  the  26  shares  to  .S  P,  tha 
f,h.i..m.n  of  the  oonpany.    ^le  purchase  by  .B  P 


between  B  F  k^  f  M,  another  Satdmt  of  tha 
company,  and  two  other  penon*  who  were  membaia 
of  the  finn  of  £.,£.  4- Co,  and  tiien  managen  of  tha 
(QB^Wf,  which  UmV  KMKdingly  jdntlypnrchased^ 
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OGMPAXfY—eonli^Mti. 

6.  FOWEBS,  DUTIES,  AND  LIABILITIES  OF 

DIBBCT0E8— co«(i»w4. 
■Tid  labiequditljr  divided  amonc  theiD«elTe«  j  B  P 
taking  for  hunself  twc-fiftiu  of  the  whole,  includ- 
ing t£e  25  iharei  of  J  3.  The  f&ct  of  the  joint 
piircliBM  vw  not  commnniiuted  to  tbe  other  directcn 
of  the  eompanf,  nor  wu  there  an;  eTidence  to  shovr 
Qks(  their  atteDttgn  had  been  called  to  certain  entriee 
in  the  booki  of  the  oompany  reUtiaK  toB  P  having 
pi4d  the  tetunxi  call  on  bu  two-BfUit  of  the  joint 
poMbMe.  J  S  got  no  notice  to  pay  the  lecond 
call,  and  never  applied  for  or  obtuned  a  catifleate 
tor  the  26  ihares)  but  inch  a  cerUflcate  wai  obtaioed 
by  £  P  on  the  lOtb  of  October  1864  oertifying 
that  J  S  w»M  the  abardiolder.  J  8  had  dgned  a 
blank  form  of  tranifer  and  a  bUnk  form  of  requeet 
to  the  dirtctcn  to  bantfer,  which  were  undated  and 
widiant  particulanj  bat  B  P  never  eieent«d  the 
tmufer  aa  traniferM,  and  the  ihare*  never  were 
tranafened  to  hi*  name  on  the  rrgiiter,  nor  wai  the 
'  nle  to  him  ever  bnjugbt  to  tbe  notice  of  the  direoton 
a*  a  board,  or  to  any  of  bli  partnera,  of  any  portion 
of  the  3.800  iharet  i  and  Uie  articlei  of  aasociation 
rehired  the  content  in  writing  of  the  director!  to 
every  tnjufer.  On  application  hj  J  B  that  hii 
name  ehonld  be  removed  fniu  the  liit  of  eontri- 
butoiiea  M  framed  by  the  official  liqnidator,  and  the 
name*  ol  B  P't  traiteei  imd«  Act  XXVIII  of 
1866  (ubrtitnted  therdn  in  rcfpeot  of  tbe  86  iharei, 
— Stld  Uiat  J  S  WM  not  oonented,  under  the  cir- 
camitADcn,  from  the  duty  of  obeying  the  articlee 
of  BMociation  And  theproviiion  of  Act  XIX  of  1BG7| 
that  the  act  of  an  inifividasl  director  in  hii  private 
capacity  ought  not  to  bind  Uie  board,  which  bmd 
never  authorised  or  ratilMd  hi*  conduct)  and  that 
tbe  official  liquidator,  ai  repreaenting  the  body  of 
■hareholden,  rightly  innited  npon  keeping  J  B'l 
name  on  tbe  lirt  of  eharehoMcri.  Ih  ki  Eu* 
Ihouh  TRunra  axd  BAKsaaCoimxY.  Junri- 
BAs  a&Tjjjjj>*B  cui         .    S  Bonin  O.  G^  118 

47. PorohaBO  by    oompBn;   of 

its  own  Blutroa — OmUiion  to  nffitler  iraiufir 
— ConCribitloritt. — A  company  registered  under  Act 
XIX  of  1867,  and  enabled  by  iti  Biemorandam  of 
aaaociation  to  puicbaie  ita  own  ibam,  purchaaed 
•even  tbonaand  of  them  which  were  in  eeiip,  ahare 
oertiflcatea  luTing  never  been  JEmed  In  reapect  of 
them.  The  lettm  of  allotment  indoraed  by  the  allot- 
teee  and  recdpti  for  the  flnt  call  were  made  over,  at 
tbe  time  of  pnrchaae,  to  the  oampaoy.  Vo  tranifen, 
however,  were  executed  by  theaUottee*.  nor  were  the 
■harec  regiitered  by  the  company  in  their  own  namei 
bnt  they  continued  to  itand  in  tbe  namea  of  the 
allotteea.  Two  thouaand  of  the  aeven  thooaand 
■barei  had  been  refold  by  tbe  company ;  and  the  re< 
muning  five  tboneaiid  were  mentioned  m  a  liat.  kept 
by  the  company,  of  ahares  pnrchaaed  by  them.  On 
application  to  the  allotteea  to  have  their  namea  re- 
moved froDi  the  lilt  of  contributoriea,  u  framed  by 
the  official  liqnidator, — Stld  that  the  oompany. 
throngh  ita  dlrectora,  having,  as  well  by  the  aot  of 
pnrcbaae  aa  by  their  mbaequent  conduct,  treated 
tbemtclvea  aa  the  ownen  of  the  ahares,  could  not  be 
parntittedlo  take  advantage  of  their  own  neglect,  or 


COHFAST— «M(*MMf. 

S.  POWBBS,  DDTIES,  AND  LIABILITIB8  OP 

DIBBCTOBS-oiwfiMHNf. 
that  of  thw  offieo^  in  not  nmtering  tbe  duna  fa 
the  name  of  Ihe  compaay,  and  that  uu  name  of  the 
company  therefore  be  labitatated  as  holdon  of  tbe 
■bans.  Ih  bi  MaBOAHTiLB  Cbbdti  aitd  Tuux- 
OUL  Abiooiation.    Eztabtb  Daiivi 

[S  Eoio.,  O.  O.  136 
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of  alutraa  In 
otlier  oompanlea  knd  their  own  aharea— 
Tnuttt  .  AarAoldtrt — Partiat — Aegmiatofae*. — 
Tbe  pnrdkBse  by  the  dhrectora  of  a  jolnt«tock  cou- 
pany,  on  behalf  of  the  company,  of  iliare*  in  oUicr 
joint-stock  oompanici  noless  ovpicMly  authorised  by 
the  mamcrandnm  of  aasodatioo,  ia  %ltra  mm,    A. 

J:iint->tock  company,  even  thon^  h  be  ewpowoqd 
y  ita  memorandnm  of  asKciidion  to  deal  in  the 
aharea  of  other  companiea,  ia  not  thereby  onpowcred 
to  deal  in  its  own  shares,  and  a  purchaae  by  the 
directors  of  the  company  of  ita  own  shares,  on  behalf 
of  the  company,  is  tb»«f(re,  under  nioh  cfawim- 
Btances,  %ltra  t>ire:  A  ibartr  in  a  joint-vtock  coni- 
puiy  can  munti^n  an  actiim  aguntt  the  lUrectors  of 
such  company  to  compel  them  to  restore  to  tbe  com- 
pany funds  of  the  company  that  have  by  them  been 
employed  in  traQsaetitais  that  the  directm  have  no 
anthoiity  to  enter  into,  vit^bont  making  the  company 
a  party  to  Uie  suit.  Where  a  ahareb(&er  pnrcbued 
shares  in  a  joint-stock  company,  knowing  at  the  time 
that  nmilai  companies  were  in  the  habit  of  dealing 
in  thdr  own  shares  and  tboae  of  other  companies 
and  believing  that  the  company  in  question  adopted 
the  same  practice,  but  made  no  enquiry  to  ascertain 
wheUier  or  not  snob  was  the  case,  nor  made  any 
objections  to  «neh  dealings  of  the  company  nntil  Vt 
was  ^acorered  they  had  resulted  in  loM,  it  was  held 
that  he  had,  h;  hia  own  oondnot,  loet  hla  right  to 
Iwld  the  direetoi*  pffsonally  liable  in  respeet  <daueh 
dealing,  and  the  result  iras  held  to  be  the  same 
whether  tbe  aaid  shareholder  wm  beneficially  entitled 
to  his  tharesi  or  merely  a  tmatee  of  them  tor  otbeta. 
iBBAirara  Bastaiui  Mom  t.  Shakji  Lasba 

[4  Bom,  CO,  185 

49. KlarepreBontfttlonln 

proapeotna— CcmpamM  Act,  1866,  «.  15*— Pro- 
tpectui — Liability  of  diridort  for  mitreprtttnio' 
tio».—R  O,  on  tbe  Mth  of  statements  in  tbe  pro- 
spectus of  a  oompany,  was  induced  to  apply  for  fifty 
aharea  in  the  company,  which  were  allotted  to  him, 
and  he  paid  the  depout  money  thereon.  At  the 
time  of  issuing  the  proapectna  there  were  no  other 
memben  of  the  oinnpany  beaides  tbe  directora.  Some 
of  the  material  statements  in  the  prospectus  were 
untrue  to  tbe  loiowledge  of  the  directors.  Tbe  pro^ 
apcctna,  which  was  published  on  tbe  23rd  Jtine  1865, 
contained  tbe  following  ttatementa :  "Capital,  fifty 
lakbs  of  rupeea  in  10,000  abarM.  of  &600  each,  with 
power  t«  inereaae.  RBO  per  abare  to  be  paid  on 
application,  and  tbe  balance  by  calls  of  KlOO  eacl>> 
to  be  made  within  not  leaa  than  three  montha  of  each 
other.    Tbe  first  call  will  not  be  made  within  lea 


Of  these  10,0( 


I  riiarea,  6 
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>p."  On  18th  Jnly  ISSS.  the  oompuif  advertued 
tti»t  "  all  tha  In^n  iliarei  being  nlwcnbed  for,  the 
■lutie  lilt  ia  DOW  clawd,  and  the  lett«n  of  ^lotmmt 
will  be  inned  at  ui  eaxly  date:"  In  truth,  not  half 
the  nnmber  of  "  Iii^on  ibwM  "  wen  ftt  any  time 
•nbwribed  for.  On  the  22nd  itfoTember  ISBG,  the 
director!  retoWed  that "  a  ciil  of  RlOO  per  ihare  be 
made  apon  the  ahkreholders,  pAjable  at  the  National 
Bank ,  of  India  on  the  16th  December  piojimo." 
B  &  recnTed  notiee.of  the  call,  bnt  did  not  pay  it. 
On  WQt  April  1866,  the  direeton  d«ir«d  tba  (ccre- 
lary  to  write  to  ehareholden  who  had  nob  pud  their 
flnt  call  in  fnU,  MkinR  them  to  do  lo  at  once.  S  Q, 
who  had  not  aigned  tne  articles  of  auoeiatton,  on 
receipt  of  notice  traa  the  lacretary,  reqnsited  t«  be 
allowed  to  withdraw  hii  money,  torfeitiDg  one-fifth, 
M  to  be  allowed  to  hold  five  diarea  inttMd  of  fifty. 
The  icmieat  was  refused  by  the  direeton,  who  on 
ISth  JiUy  XS06  paiaed  a  further  reoolntion  that  the 
defanlton,  among  whom  E  Cf  nas  named,  "bave 
notioe  sent  them  that  nnleM  the  amonnt  of  the  calla 
doe  on  tbdr  reapective  aharee,  together  with  intereat 
thereon  at  the  mte  of  18  per  cent,  per  aimam  from 
the  16th  December  1866,  be  paid  into  the  National 
Bank  of  India,  Calcntta,  on  or  before  the  7th  Angnat 
1S66,  legal  ptoeeedingt  will  be  adopted  agaioat  tLem 
tat  the  reeorerj  without  further  notice."  S  O, 
m  raouTing  notice  of  thia  rtadation,  wrote,  throngh 
lut  attomeyi,  Infnrming  the  director*  that  he  would 
applj  to  the  High  Court  to  have  hii  name  removed 
bun  the  repeter  of  ahaieholdera.  The  direeton 
Uieienpon  decUced  the  iharea  to  be  forfeited.  On 
a6Ut  SeptembM  1866,  a  reaolnUm  to  wind  np  the 
eunpanf  Tolnntarily  waa  paaaed  at  a  gaiBial  meeting 
pi  the  ahateholdera,  and  waa  aftennrdi  confirmed. 
In  .the  conrte  of  the  winding  up,  the  liqnidator  ap- 
plied to  the  Court,  under  a.  164,  Act  X  of  IS&S, 
to  datomine  whetlier  JI  O  waa  entitled  to  a  refund 
of  the  d^iofft  mon^  pud  by  turn  on  the  fifty  aharea 
allotted  to  him  in  the  company,  or  whether  he  waa 
liable  (o  pay,  aa  a  ooBtribntoij,  the  call  in  reapect  of 
hla  ihaMi  made  before  the  atui-M  wen  fmf eited.  It 
waa  oot  imtil  the  hearinfc  of  thia  applic^ioa  that 
S  ff  hceune  aware  of  the  facta  which  proved  that 
the  ffireokm  bad  pnbliahed  material  atatementa  whicb 
they  kMw  to  b«  nDtmeJ  Stld  Out  the  iaaning  of 
a  proapeotna  la  an  act  eonpriaed  within  the  term 
«managanant  and  condnct  of  the  oampsny'a  bn^<- 
neaa."  The  atatement*  made  in  the  pnapectn*  were 
tb«  reprea«Dtatio>i>  d!  the  oompany.  S  O  waa  en- 
titled to  have  hia  contract  to  take  60  iharta  aet  aside, 
and  to  be  repaid  the  amoaut  of  hii  deposit  money. 

Iir  IHM   lUTTIB    Ot    TBI    IkSUS    COICPUtllS   AOT, 

1866.    BoiujfATH  OogsAiH'B  oiei 

[B  iDd.  Jar.,  JS.  a,  SW 


SO.  - 


-  Bait  tj  bompoiir  for  prloe 
of    bIutm    Allotted  to    defbodant— Jtttar*- 

pr»i4Ktatio»  hy  am  ali^td  a^etti  of  a  compamg  nol 
Mea  •'•  exitlenet — 3Iitrtpr*ienlatioit  not  alUgtd  i» 
(ia  gltadiagt—Proi^tetnt,  wti*Haiam»»lt  in,  Itfort 


COMFAITF— ^oafioMd. 

6.  POWEBB,  DUTIES,  AND  LIABILITIES  OP 
DIBECTOBS— aoaffaMff. 

formation  of  eomfany,  tfftotof—Lafha,  tfftet  <^ 
ia  a  pita  to  avoid  eontraet  on  tht  ground  of  mit* 
repntaataiion—Coniraet  Ant  (IX  of  19fSf),  it.  18 
and  19,  Exotpiion  (!)• — A  nliarepreaentation  waa 
alleged  to  have  been  made  by  one  B,  *a  agent  of  » 
company,  which  waa  not  then  in  eiietence,  3  be- 
came the  managing  director  of  the  company  upon  ita 
formation.  Qwofw— Whether,  aamming  that  tjie 
repreaentation  waa  made  by  B,  that  it  was  material 
and  had  been  relied  on,  and  that  it  waa  untrue  in  fact, 
the  company,  wUch  waa  not  then  in  existoice,  oould 
be  held  to  be  bonnd  by  aneh  miaretn^aentation.  In  a 
suit  by  the  plaintiff  company  to  recover  money  due 
upon  certain  aharea  tekem  by  and  allotted  to  the 
defendant,  the  defendant  in  lua  pleadings  set  ont  and 
relied  upon  eertain  miarepreaentations  aaid  to  have 
hem  oially  made  by  one  B  aa  the  agent  of  the 
plaintiff  oOmpany.  At  the  trial  he  alio  sought  to 
rely  npcn  a  miarepreaentation  in  the  prospeetoa  of  the 
eompajiy.  Htld  that  the  defendant  ought  to  be 
pinned  down  to  the  misrepresentations  alleged 
in  his  jdeadings  and  upon  the  ^th  of  which  he  aaya 
he  actcdi  It  ia  not  open  to  him  to  go  into  the  qnea- 
u *  _t ..u  ..  r_  jjig  prosp^ctna.    That  tha 


contract  between  the  company  and  the  defendant  for 
the  allotment  of  the  aharea,  and  if  the  misstatemmitB 
therein  alleged  by  the  defradant  were  relied  npon  bjr 
him  and  were  material  to  the  contract,  the  defendant 
would  ba  entitled  to  reecind  the  contract  and  to  re- 
pudiate the  aharea  in  the  abeence  of  lache*  or  eon- 
duct  on  hia  put  which  would  deprive  hint  of  that 
right.  I»  r»  MetrvpolUamCoal  OoniwMrf  Atioaiai- 
tion.  Eariirv-t  Cat,  I,.  R^  1892,  Ok.  J}.,  1, 
followed.  When  a  peraon  makea  a  positive  aaaertion 
relying  upon  the  atatemmt  of  another  that  a  certain 
third  party  would  beoome  a  Erector,  he  is  not  warranted 
in  m^ing  that  aswrtioD  within  the  meaning  of  a  IS 
of  the  Contract  Act.  Iliat  nnder  the  Exception  in 
a.  19  of  the  Contract  Act  the  contract,  even  ii  canaed 
\)y  miarepreaentation,  would  not  be  voidable,  if  the 
defendant  had  the  meana  of  tfiacovering  the  truth  with 
ordinary  ^Uigence.  The  apj^iicatioo  of  that  Excep- 
tion ia  not  reatrieted  to  casea  where  the  party  i*  fixed 
with  etoftrncttve  notioe  of  the  true  etate  of  aSaira, 
Uoanr  LaUi  «.  8xi  QixaAJi  CorrosiUiuB  Co. 

[4  O.  W.  IT,  860 


-  TMlKCvetWKDta,\ixm.—BilU  of 


«L  -  _  _         , 

Moim^s — LiaaiUy  of  cowtpaa^  on  hill  draw*  iy 
dirtetort— Contract  Act  (IX  of  1«13),  u,  IS  amt 
19.— On  the  9th  October  ISTS  the  National  Bank  por- 
ohaaed  from  the  If  Co.  a  bill  of  exchange  for  4,000 
dollars,  equivalent  to  ItS.BSO,  drawn  by  tho  If  Co. 
upon  the  firm  of  N  K  f  Co-  of  Hongkong.  The  hill 
WM  in  the  following  form :  "  Sixty  days  after  sight 
of  tlus  Arat  of  cichaiue  (lecond  and  third  of  the  aame 
tenor  and  date  not  bemg  paid)  pay  to  the  order  of  the 
National  Bank  of  India  tha  sum  of  dnllara  four 
thonaand  only,  value  received,  and  place  the  aame  to, 
aeconnt  of  Nntaey  Eessowji,  Qhalahhoy  Pndunuey 
dincton.      Nnrtey  Kesiowji.  lecretary,   treaaura 


lizcdbyGoOt^Ic 
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9.  FOWXRS,  DUTIBS,  AITD  LIABILTTira  OF 

SIBKCtOBS— DMfiMttl. 
and  agcat.  The  Knrtey  Spiimir^  and  ITovhiK 
Compvuv,  Limited."  Tbe  Mil  wm  duly  accepted  uid 
yotaatod  Cor  payment,  bat  wu  dithonoored.  On  the 
mh  Jaawwy  1S79,  the  bwik  gkve  notici  of  dUboncnir, 
tmd  demanded  paymmt  from  the  company  u  dravsn 
•f  the  bill.  On  thii  18th  Jaonar;  1878,  the  y  Co.  wu 
«dend  to  he  woaod  np,  and  the  baDk  teat  In  a  olidm 
againit  the  Eoiupaay  aa  drawen  of  tha  bill,  and  mb- 
wqnaitly  lent  in  ui  altemative  cUhn  for  B83S0, 
'heing  the  "amount  paid  hy  the  bank  to,  and  reenved 
by,  tiiB  company. "  JStld,  on  the  anthoritr  of  In  re 
tht  Sm  FlMniny  Sptnning  and  Wtanug  Company, 
Zimilad,  I.  L.  £„  4  Som.,  375,  that  having  regard  (o 
tbe  form  of  the  bill,  the  WCo.  conld  not  be  made 
Sable  M  dntwen ;  bnt  held,  alao,  that  the  bank  wm 
tntitled  to  r«eoTer  th«  Mooiuit  <d  tha  bill  from  the  N 
Co.  ai  nuDey  reeeiTed  to  the  om  of  the  bank,  on  the 
gnond  that  the  ^rceton  of  the  S  Co.,  while  acting 
wlthia  their  antbolty,  had  «dd  to  the  bank  on  hehaH 
of  the  company,  ai  a  bill  upon  which  the  company 
wa<  liable,  one  npon  which  tht  company  wai  not 
liable,  and  had,  th«refon^  beoi  gnilty  of  mivepreeeiit- 
atdoD  within  the  meaning  of  m.  18  and  19  of  the 
Contract  Act  (IX  of  1872),  Ik  tai  XAnn  ol 
Nrautx  BpiMiriBa  and  WuTtx«  Commvt 

[L  Z..  A,  B  Bom,  M 

BS.  FowaTefdlT6eten,aBmich, 

to  draw  bUla  of  eacdbaxige—Compamit*'  Aet 
(X  of  1966 J,  t.  47—  Winding  up  —IntntH  oa  dOti 

tnbtegatntly  to  daft  of  order  to  wind  ^ — 2»{e«  of 
Bomhai/  High  Court  of  Brd  Angmt  IBB^S^a 
iro.3£— Theartldeiof  anociation  of  the  Hew  Flsm< 
(bg  ajnnniBgand  WeaTlng  Company,  Llmlt«d,  anthiK 
tiMd  the  directon  "  to  i^ieorboRDw  from  time  to  tfane 
InQienameoTOttKTwIaeonhelBlf  of  the  eompany  nch 
•nmt  of  nxmey  as  they  from  time  to  time  think  espedi* 
ent^  either  by  way  of  ttXe  or  mortgage  of  theirtiole  ca 
Wiy  part  of  the  proptrty  of  tbe  company,  or  hy  bondi, 
debflntoree,  or  promiieory  notes,  or  in  nch  other  man- 
ner aa  they  deem  beet,  and  (or  the  pnrpoieof  lecnring 
the  repayment  of  any  money  «o  borrowed  with  intere«t«, 
to  make  and  carry  hito  effi-et  any  arrangement  which 
they  may  deem  expedient  by  conveying  or  awgning 
any  prmoty  of  the  company  to  tnuteei  or  other- 
wiw,"  Stld  that,  though  power  to  borrow  money 
on  bill*  of  Exchange  wm  not  ipeciflcally  glraii  yet 
UUt  «f  eiehange  hdng  in  mui^  retpecta  analogoni 
to  promiwary  note*,  and  promiMory  note*  having 
heen  ipedSetuly  mentioned  m  the  artlde,  the  power 
to  Tuae  mon^  hy  Kn  eqnally  well-knovra  and  reoog- 
niaed  mode,— eii.,  by  drawing,  endondng,  or  accepting 
bmaof  eicbaiigc^ — mnit  be  deemed  to  be  incln&d  in 
Ibe  gaural  wordi  "  w  in  meh  other  manns  aa  they 
deem  but"    'Diree  of  the  dlrectoia  of  the  above 


■orer,  aiui  aaoBt  of  tbe  company,  drew  a  hill  in  favour 
at  i8  in  the  Mlowfaig  form:  "Bhrty  daya  after  the 
date  of  thii  ib«t  of  otdMBg*  (feeond  and  third  of  the 
Mme  ti'ooT  and  date  not  b<^  pud)  pay  to  the  order 
of  Stheinmof  nipeeitwolaJthacoly,valaereceived, 
and  place  to  account  of  ff  P,  S  N,  Jf  K,  tec- 
Mtvy,    treacnrer,    atid    agent.    The  Hew  Tleming 


6.  POWERS,  DUTIBS,  AND  LIABILITIES  Or 

DIBBCTORB— (roneMMwi. 
Bptonlng  and  Weaving  Com^Miy,  Linritad  diwufaga.** 
The  bill  wm  an&med  by  5  to  tiie  bank  of  Bombay, 
WM  dnly  preaented  for  payment  to  the  Aawee,  aad 
proteited  for  non-paytaent.  Sabeeqaeotiy  to  tha 
date  of  tha  drawing  of  the  hill,  the  Sew  Flen^f 
Sidnning  and  Weaving  Company,  Limited,  went  into 
Uqnidation.  The  Bank  of  Bombay  claimed  m  en* 
doneei  of  the  hill  to  prove  againat  tbe  company  aa 
drawen.  S4ld  that,  aammmg  that  companie*  nndw 
the  Indian  Companiea  Act  (X  of  1B06)  are  In- 
«.  47  liable  on  bills  of  exchange  drawn  on  th^ 
behalf,  or  on  account  of  peraoci  acting  nnder  their 
■nthcrity,  the  bill  in  qneation  waa  not  mch  a  bUl. 
Whether  or  not  a  note  or  bill  most,  on  tbe  &ce  of  i^ 
eipreaa  that  it  ii  made,  aeeepted,  or  eudoraed,  "by  or 
on  bdiaif  at  an  aeoonnt  of "  the  company,  jet  vox* 
mntt  be  oo  Ule  bee  of  It  that  which  ahowa  that  it 
was  ao  made,  accepted,  or  eodoraed,  and  which  «i- 
chide*  the  inference  that  it  waa  nudc^  aeceptad.  or 
endorsed  by  or  on  beiialf  ca*  on  aeoonnt  of  any  oUiar 
person.  A  bill  or  note  may  be  hi  a  oertun  aenie  on 
behalf  of  or  on  aeconnt  of  a  company,  though  there 
is  npon  ita  face  no  raference  to  the  company,  even 
in  the  form  of  a  deaOlptiao  of  tli«  peraona  who  ac 
tually  make,  accept,  or  aidone  m  bdng  directon  er 
aecretary.  Aa  between  inch  peraoni  aud  the  ecan- 
pany,  anch  a  bill  or  note  may  well  be  on  behalf  er  tm 
aooDEint  of  the  oompany,  bnt  it  la  not  therefare  so 
betwecD  the  company  and  third  partie*.  So  fiir  aa 
third  partiea  are  ooncemad,  a  company  nnder  the 
Indian  Companiea  Act  (X  of  IBw)  can  be  made 
liable  on  a  bill  or  note  only  whoi.saeh  bill  or  note 
on  the  bee  of  It  exprcases  that  it  wm  made,  accepted, 
or  endoraed  by,  or  on  behalf  or  on  aeoonnt  of,  the 
company,  or  where  that  fact  appean  by  neeaiMry 
inference  frma  what  the  taee  of  tbe  inatrument  tt* 
aelf  ahowa.  Tbe  addition  to  the  dguatnres  of  indivi< 
dnall  as  makers,  drawers,  accapton,  ta  andomr*  of 
notes  or  bills,  of  thdr  deacriptioD  a*  director  or  direc 
tors,  secretary,  treamrer,  and  agent  of  a  certain  com- 
tMmy,  is  not  considered  to  r^«e  moh  inference,  as  it 
does  not  exclude  the  supposition  that,  tbong^  de- 
scribed u  (Urectors,  atc^,  ^ay  intended  to  make  than' 
aelres  personally  liable  to  hcdden  of  the  instrument, 
though  M  bstweoi  thamselTes  and  the  company  thej 
may  be  entUled  to  be  indamnifled  for  anything  they 
may  have  p^d  on  account  of  tha  company  in  retpeet 
of  auch  notes  or  bills.  ZMfma  v.  MarA,  L.  E.,  « 
Q.  B.,  B61,  followed.  Bnla  Ho.  24  of  tha  Bnlei 
dated  the  Srd  of  August  186%  made  by  the  High 
Court  of  Jndiwtare  at  Bomha^,  under  Oie  poweia 


__  debts  or  olaims  subsequent  to  the  debt  of  the  Mder 
to  wind  up  a  ocmpany  to  cmdibvs  wboM  debt*  or 
claims  do  not  carry  interest.    I>  ran  MlxnB  Of 
Raw  PLncne  Snxnxa  ams  Wura»  CoKttMT 
[L  L.  &,  S  Bran,  480 

SiJd,  on  appeal,  aflnring  the  dedaun  of  Osnir, 
J.,  that  the  company  wa*  not  liable.  In  order  to 
wake  a  company  liable  cu  a  bill  or  note,  ft  mast  ap* 
pear  on  the  Imet  of  ndi  Mil  or  note  that  it  wW 
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6.  POffBBS,  DUTIBS.  AND  HABILITIBS  OP 

DIB  ECTORS  —Bonlimued. 
{□tended  to  be  draim,  Accepted,  or  made  on  behalf  ol 
the  company,  and  no  evideoce  dehori  the  bill  or  note 
ii  admiuible  under  a,  47  of  ths  Indian  Com- 
panies Act  (X  of  1S66}.  Ik  be  New  Fuhdib  Spih- 
nsa  ixn  WBA.ra<a  Coxfiht 

[I.  L.  B.,  4  Bom,  STS 

BS. Trading    by     ■     oompauy 

nnder  Ita  mamorftndnm.  of  Awooiatlan^ 
Hemorandmm  of  auoeialioa  —  Ultra  oirw.  —  The 
doctrine  that  a  oompany  can  do  nothing  which  !i  not 
expraulv  or  impliedly  warnuited  by  iti  memorandnm 
of  MKCution  or  otho  iutiumoit  of  ii 
■unit  be  rcaaonably  undentood  and  applied,  A 
pany,  thsefoM,  in  carrying  on  the  tamik  tor  which  it 


b  free  to  enter  bio  any  tranMctlon  not  expreMly 
prohibited  by  iti  memoraadnm  of  aaocktlMi.  8sik- 
airaaKB  Jim  Faoiobx  Co.  «.  Bin  N^run  Csat- 
TUJra    .        .  ,  I.  L.  R,  14  Oftla.  J88 

54. lability    of    dlraotors    for 

flind*  of  eomimny  sppUed  In  tmuootloiia 
— «  Ultra  vim  "—Btaliiv  «•  iltaru  of  oA»r  torn- 

Cief.—Tbe  pluntift  oranpany  waa  formed  m  18M. 
ii»  memoraodnm  of  HKdation  tta  object  wae 
declared  to  be  oommiiden  aKCoey  and  gaur>I  trading 
In  ootton  and  aljo  tn  good*  ud  oommomtiea  mited  for 
the  market  in  the  ioterkc  of  India.  The  memaan* 
dnw  eont^ned  tike  following  wordii — "If  tonnd 
deairable,  the  eumpany  ma?  «tteet  pnrdiaaei  of  cotton 
and  produoe  in  Bombay  and  ahip  to  England  and 
carry  on  ni^  local  trade  ae  may  icem  prafltable," 
The  company  went  into  liqai^tion  in  1SB7.  In 
April  1890  the  preaent  «nit  waa  filed  ^;aiiiet  the 
defendant,  who  had  been  one  of  the  directora  of  the 
eomiui;,  and  it  waa  alleged  that  after  the  tormatioii 
of  the  eompaoy  (he  defmdant  and  Ui  oo-directora 
had  caitled  on  epccnlaUTe  ^«*l'»f  in  dure*  of  other 
«ompaniei  and  had  need  the  fund*  of  the  company 
for  Uiia  pnrpoeft  whkk  was  not  warnoted  by  the 
memoiandnm  of  aHodaUm.-  The  pluntifb  Sieged 
that  tlujr  dwlinge,  which  ware  doly  let  forth  in 
their  pUnt,  had  renlted  in  a  hairy  Ion  to  the  com- 
pany, and  they  nsw  aooght  to  reooter  from  the 
detmdant  the  ram  of  B8,ST.700-lS-5.  There  had 
beea  oriffbially  fire  direetvt  of  the  company,  bnt 
at  the  date  of  rait  two  of  them  were  dead,  and  two 
had  beooma  inaolvent.  The  plunt  wta  filed  in  April 
1890.  Bttd  (afflradi^t  th«  dedtion  of  PuwRg, 
J.)  <1)  that  the  meiBonndum  of  aModation  did  not 
jnetif  y  the  diraetora  of  Ote  company  in  dealing  in 
■hare*  of  other  tmupnim,  aod  that  ne  (miwiilliiiii 
CMipluBed  ttf  by  the  ph^ntifti  woe  ultra  virti  ;  (3) 


of    the  oompany    whldh  they   had   mimpplied   by 

uplylng  them  to  a  porpoae  which  wm  ultra  virtM. 

Eaihuwax  Tbasinb  Co.  c  TnoBAim  DaoBiXB 

[L  L,  XL,  IS  Bom.,  110 

66.^ Billg  of  axobansB,  lania  of— 

Trautaetiout  ultra  virei—St-dri^t. — A  company 
Waa  formed  with  the  fdlowing  object*,  at  itatcd  in 


cohfaut— cMfMMif. 

6.  P0WBE8,  DDTIE3,   AST)   LIABILITIES   OF" 

DIBECT0B8  —caulinutd. 
the  mennrandnm  of  aeeociation,  etc.,  "  of  Kcnring 
Talnable  property  in  the  new  port  and  town  of  C 
and  it»  immediate  vicinity  ;  and  of  improving  the 
property  n  acquired  by  building  npoit,  letting,  or 
■ellmg  it,  aa  may  be  deemed  moet  advlsablo ;  and  of 


be  acquired ;  and  tor  all  other  pur- 
poaei  that  may  be  eauntial  or  conducive  to  the 
attainment  of,  or  oonnected  with,  the  above  objecte." 
Soon  after  the  citabliihineiit  of  the  company,  the 
director!  were  induced  to  take  a  ahare  in,  and  became 
liable  for  the  ooet  of,  •  mill  tor  hniking  rice,  which 
it  waa  intaided  to  eitabllih  by  a  eeparate  company  [ 
and  a  considerable  ram  wai  advanced  out  of  the  f  andl 
of  the  company  for  the  building  of  the  mill  and  for 
machiuCTy,  etc.  The  nndertaldng  bilcd,  and  the 
Arecton,  to  avdd  ]oiiag  the  advancea  of  the  company, 
reeolved  to  take  ova  the  mill,  and  carry  it  on  a*  the 
laopetty  of  the  company.  They  accorfingly  pur- 
chaaed  a  large  quantity  of  lioe  which  waa  hniked 
at  UiemiU,iwdociangnedtafeTeralflmuin  tnglan^i 
P  M  i[  Co,  were  updated  agwta  of  tba  company 
in  Calcutta  tor  the  pnrpoM  of  ihipping  the  rio«,i 
nndo' lettcn  from  the  direetora  gnuanteong  that  the 


respect  of  the  ehipmcnt^  Billa  of  eichange  were 
drawn  by  P  Af  4'  Co.  on  the  flirot  to  wUch  the 
reepectire  ooongtunenta  wtre  taade,  and  these  billa 
were  Bold  in  the  or^nary  courae  of  bniineai  In  Cal- 
cutta, P  M  ^  Co.  TCkliung  the  proceeda  tat  the 
ben^t  of  the  company.  'BiMt  Mil*  wme  bDHOored 
by  the  reqiective  ew^gneea.  ^Hte  lioe  waa  cold  in 
England  at  a  ooDiidiraUe  ^om,  and  re-drafta  for  the 
deficiency  were  drawn  on  P  JV  4'  Co.  or  on  tha 
company.  The  company  went  into  uquidation  during 
these  ttannctimi.  Borne  of  these  re-drafti  had  beoa 
acc^ted  by  the  omnpwiy,  aod  otiier*  ma«ly  Kf^ 
tered  by  the  liqnidaton  a*  claims  sgunat  ue  com' 
pany.  Claims  were  now  made  on  wb  company  by 
the  drawees  or  aidorsMi  of  these  re.draft>,  bat  the 
liquidatori  declined  to  pay  than,  stating  that  the 
prooeeffingi  in  oomention  with  tlw  consignments  of 
not  anthoriaed  by  Ae  memotandom  and 


respect  of  radi  conngnmenta.  Mtld  that  trading  in 
rice  was  a  trauaetioa  tdlra  ittrat  of  the  company  ; 
the  £rectars  therefore  ooidd  net  bind  the  oompany, 
and  Hie  oonsign^os  oould  not  recover  in  reepeet  M  the 
■bipmentf.  %ie  oompany  waa  ant  liable  on  the  re- 
dr^Kl ;  it  had  no  power  to  iaioe  bllli  of  exchange 
or  to  aooept  the  re-dtafts,  and  therctDre  the  balden  of . 
those  which  had  been  in  fact  accepted  were  in  no 
better  position  than  the  holders  of  those  which  bad 
not  been  accepted.  Ih  tei  lUrm  OT  Pokt 
CAxnva  CoitFAirz  ,  f  B.I1.IL,  fiSS- 


».- 
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company  lUted  that  the  object*  for  wbicb  the  com- 
pany ww  ertabUilied  were  for  thepnrcIiMeof  thebnii- 
neM  of  >□  hotel-kseper,  (»iifectiiiiicr>  sad  provuioDer. 
tbs  future  vorking  and  carrying  on  of  the  nid  bnii- 
Dou,  and  the  doing  of  all  sQch  other  thmgfl  at  were 
incidental  orconduciie  to  the  attainmenta  of  tbe  above 
objecte,  it  was  held  (hat  the  directors  had  power  to 
bind  the  company  by  tbe  i«ne  of  negotiable  lecn- 
riUee  in  the  ordinary  conrie  of  baaineai.  Where  a 
notei  which  had  been  taken  by  tbe  eompanx  aa  a 
■ecnrity  from  two  jnilgmenl-debton  of  the  company, 
irai  endorsed  by  the  company  to  a  tbiid  party,  and 
diicoiinted  by  him,  and  was  on  tbe  due  date,  not 
haTing  been  taken  up  by  tbe  ntakeri,  renewed  by  the 
company, — Meld  Uiat  inch  n^otiation  of  the  note  by 
the  company  woe  within  the  ordinary  coniae  of  the 
bnilncu  of  the  company.  Alw  held  upon  the  tacti 
that  tbe  power  of  the  company  to  iimie  negxjtiable 
tecuritiei  wai  well  exercised,  and  that  the  companjr 
had  due  notice  of  diihonourby  the  maker*.  Cbooki- 
UL  SUL  V.  BrsBOfa  Hotkl  Cokfutt 

[1  B.  Z..  B^  O.  O.  M 
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liability  of  oompany  tar 
loan  to  secretary,  treasurer,  and  agent— 
Principal  and  agetit—UitditcloiBd  prineipal~ 
Slietiem— Contract  Ast  (IX  of  1372),  «.  330,  33S, 
SM.— By  the  memorandnm  and  articlee  of  aaioda- 
tion  of  tbe  Hew  Fleming  Spinning  and  Weaving 
Company  S  K  wu  appointed  secretary,  treasurer, 
and  agent  of  tbe  company,  vitb  power  to  nuse  or 
borrow  from  time  to  time,  in  the  name  or  otherwlM 
on  belialf  of  (he  company,  ancb  sums  of  money  ai  be 
might  Uiink  expedient  by  bands,  debentnree,  or  pro- 
missory notes,  or  in  inch  other  manner  as  be  might 
deem  beet  g  and  for  the  purpose  of  securing  the  repay- 
n«nt  of  any  money  so  borrowed,  to  make  any  anange- 
meut  which  be  might  deem  expedient  by  oonreymg 
or  r*^e"'"p  aw^  property  of  the  company  to  trosteea 
«r  otherwise.  B  f  was  alio  secretary,  treasurer 
and  ^wt  of  three  other  mill  companie*  in  Bombay. 
On  the  Slst  October  1878  the  directorB  passed  the 
following  reKlntian: — "That  tiie  unallotted  share*  be 
Oiled  np  m  tbe  name  ot  Noriey  Eessowji,  Esq., 
stcretATy,  treamro',  and  agent,  who  is  empowered  to 
mortgage  them  at  a  bir  rate  of  interest  to  enable  him 
to  ofatun  funds  for  the  ow  of  the  oompany."  On  tiie 
lltb  Norember  1878  i>  advanced  a  sum  of  iBl,00,GOO 
upon  the  terms  contained  in  a  Qnjarati  writing  of 
that  date,  and  signed  by  JV  f .  In  this  dMmment 
11  K  acknowledged  the  receipt  ot  tbe  money,  for 
which  SS5  shares  in  tiie  Kew  Fleming  Spinnk^  and 
Weavtng  Company  were  duly  handed  over  •■  security, 
and  he  agreed  to  repay  it  within  three  numlbs.  Ilie 
lut  clause  in  Uie  agreement  stated  that  it  was  "  duly 
agreed  to  and  approved  by  him  {N  X)  and  his  heirs 
and  representatives."  As  an  additional  security,  F, 
when  advancing  the  loan,  obtained  from  £  If  (^her 
(4  N  K)  agnaractee  in  the  following  terms: — "  To 
Thnker  Pnrmannndass  Jiran^sa.  Writtera  by  Sba 
Eewiwji  Kaik.  To  wit,— This  day  Sha  Hursey 
Seisawii  has  received  from  yon  1)1,00,600,  namely, 
one  lakh  and  fire  hnndred,  bansg  depciited  bj  way 
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of  security  8BS,  namely,  three  hnndred  andthirty-Ave 
'■bares'  rf'The  NewPlemingSpinnbgand  Weaving 
Company.  Limited.'  If  your  said  money  cannot  be 
pud  with  interest  by  Uie  eipiratkai  ^  the  time, 
and  yon  should  lustun  any  kind  of  less  in  (respect 
of}  that,  I  am  duly  to  pay  the  nme.  As  to  that,  I 
am  not  to  r^se  any  obstacle  or  objection.  In  ease  it 
should  be  neccaHtry,  I  am  to  fill  np  and  dnJj  deliver 
(o  yon  an '  indemnity  bond '  on  stamped  pqier  throngfa 
yonr  vakeel  (solicitor).  This  writing  li  mly  agmd 
to  uid  approved  by  tub  and  my  bmr*  and  repreaaita- 
tlves.  Bombay,  tbe  lltb  of  November  in  the  Eog. 
lish  year  1878."  On  the  evening  of  the  day  on  whiSi 
the  loan  was  made,— ns.,  11th  November  1878r-'bQt 
without  the  knowledge  of  Jt  ff,  it  was  agreed  be- 
tween N  K  and  P  that  the  Ume  tor  tbe  repayment 
of  the  loan  ihonld  be  extended  to  dx  months.  In 
December  1878  H  K  became  insolvent,  and  on 
£Bth  Decemba  1878  a  petition  was  pnaoitfld  to  tbe 
High  Court  to  wind  op  the  New  Fleming  Spin- 
nlng  and  Weaving  Oompan;.  On  the  lOth  DeMonbsr 
P,  throngh  U*  •oUeUors,  wrste  a  letter  to  the  eom> 
pany.shiangttkat  JP£hadobtdnadalcan  from  him 
of  El,00,GOO  am  behalf  of  the  otsnpany,  and  eoqvir- 
Ing  wbetliB'  the  fact  appeared  in  the  company's  books. 
To  this  letter  be  reerived  a  reply  ^gnad  by  "  JT  S, 
directer,"  itathw  Uiat  the  loan  appeu^d  in  the  book* 
in  ft  Dane.  On  the  17th  Jaonary  1879,  an  oidtt- 
wBs  made  for  the  winding  np  of  the  New  Plemiiv 
Spinning  and  Weaving  Company,  and  on  the  4^ 
Pabrnarj  1870  P  gave  noUee  on  tbe  ofltelal  Uqnids- 
ton  of  t£a  company  of  hit  ckim  against  tbe  ecmpaiv 
tat  tbe  mcoMT  advaaeed  by  him  on  the  Ilth  Novem- 
ber 1878.  Inlfardi  1889  he  Ueda  ndt  againit 
K  2T  to  eufnee  bis  goanuitee,  bnt  was  nnsncesMfnl, 
the  Covrt  holding  Utat,  by  extaiAi^  the  period  of 
tbe  loan  to  six  months,  Uie  agreement  of  tbe  lltb 
November  1978  had  bami  materially  varied  without 
f  S'm  knowledge,  and  that  X  IT  was  coneeqaoitW 
dleebaiged.  On  tbe  84(h  April  1870  P  Sled  bu 
affidavit  in  snpport  of  his  claim  agunst  the  com- 
pany. The  company  reaisted  the  claim.  Stld  (1) 
that  the  directors  had  power,  under  the  mcmoraa- 
dnm  and  articles  of  asaccution,  to  antboriie  Jf  X  to 
borrow  money  on  behalf  ot  the  company,  and  that 
they  had  done  to,  and  with  that  object  bad  entmrted 
him  with  the  nnallotted  shins.  (8)  That  whoi  P 
advanced  the  loan  to  IfK,  he  was  led  to  believe  that 
JT  £  WM  obtuning  it  on  bdialf  of  the  tonr  nill 
companies  of  which  he  vras  secretary,  treasurer,  and 
agent,  but  that  i>  was  not  aware  and  was  not  informed 
tai  which  of  the  said  companies  the  loan  wu 
obtuned,  and  that  the  money  was  in  fact  advanced  to 
J?  as  to  an  agmt  acting  on  behalf  ot  an  nndiscloeed 
principal.  (8)  That  P,  when  he  dkcovered  that  the 
money  was  obtained  for  the  New  Fleming  Spinning 
and  Weaving  Company,  was  entitled  to  ch^  against 
the  company  and  to  rank  as  a  creditor  of  the  com- 
pany for  the  amonnt  advanced  to  A'  f  with  interest 
from  the  date  of  tbe  lean, — eit.,  11th  Novonlla' 
1878, — to  the  date  of  the  presentation  of  the  petitioii 
to  wind  up  tbe  company.  PnuumrxDUB  c.  Con- 
lUOK       .  I.  Zi.  K,  fl  Bom,  8Sa 
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B& Oanoellfttton  of   abAX«a   al- 

iwady  iaaaed—Iitdwtii)*  of  en^nfail.— Direcbon 
hftva  DO  power  to  caocel  iluMi  doly  imied  to  a  ihare- 
holder  »t  lui  reqnert  and  lo  reduce  the  ctpit^t  of  the 
conpanj.  S\\mh\ai  t.  Iikwardat  J»g}iwa»da4, 
7.x.  JB.,  IS  3<M<.,;ff%  fallowed.  SosAsn  Jaiuitji 
v.lBBwuanM  JtranwusAS 

[I.  L  B.,  SO  Boia.  654 

SO. Direotar   selling    his    own 

■iLares  to  sharebolder  of  oompany — Actio* 

far  dtceit — Potition  of  dirtctor  at  rtgardi  I'udi- 
vidtai  ihareholdert.—^  direclor  of  ■  company, 
tbongh  he  m&y  occnpj  a  flduciar;  poiitioD  with  tefcvd 
to  the  ihaieholderi  collectjrely,  holds  no  anch  pontion 
witb  regard  to  individiul  ihardialden.  QHbtrft 
eat*,  £.  j;.,  5  CJk.  J).,  BBS,  and  Oontt't  eait,  L. 
S.,  is  Sq.,  77,  nttrrei  to,  Welson  v.  MAOAiTLmi 
[L  U  B.,  18  AIL,  66 

OO. Borrowliia     in    exoan     of 

power  ia  arUolea  of  osaoolatlm— JBotiflco- 
f<M. — dndcT  the  aitiela  of  ■wocJatJon  A  a 
limited  compwiy,  the  direetm  bad  power,  from  time 
to  timet  ai  thej  hslght  tea  St,  without  an^  pretioiii 
conaent  of  the  ahareholden,  to  bomw  any  nun  of 
mtaiey  oot  exceeding  B50,000,  on  the  bill,  bond,  note. 
Or  other  MCDrity  of  the  oompanj,  upon  fnch  term!  la 
they  might  think  proper ;  and  had  power,  with  the 
■aoction  of  a  ipecial  reaolntdoii  of  the  compaay  preri- 
ontly  obtained  at  a  general  meeting,  to  borrow  any 
■nm  of  money  not  rrinnTlinf  in  the  wliol^  togetluv 
with  the  &G0,0«^  the  ram  of  Bl,OO,O0O.  K  ad. 
laneed  ramt  of  monej  to  the  eompany  amomith^t  !n 
1679  to  ov«  B80.000.  Ko  preiioni  Mnotion  waa 
|lran  to  any  of  theae  adrancea.  On  the  4tb  October 
18?9,  an  extiaor^uarv  general^  meeting  of  •bare- 
hnldert  wai  held,  at  wmch  a  reaotnUcQ  wai  paaed 
MActioning  a  mortgage  to  f  of  the  whole  of  the 
aampany*!  property,  except  a  certain  garden,  to  aecnre 
the  paymeul  ol  a  lam,  not  exceeding  B1,00,000,  for 
advanoei  already  made  and  to  be  made,  with  intereet 
at  7  per  cant,  Thit  reiolntioti  waa  conflrmed  on  Uie 
I6th  of  October,  and  the  mortoage  wai  executed  en  the 
sand  of  December  1879.  SsbaeqamtW  the  oom> 
pany  waa  ordered  to  be  wonnd  np,  and  X  adranoed  a 
cteim  for  H1,20,7S7.  Btld  tUt  there  ia  a  dbtinc- 
tacai  betweoi  loana  which  a  company  .ia  empowered  to 
raise  odder  iti  borrowinir  pawera,  and  debti  wUoh,  in 
meeting  its  current  liatntitiea  and  in  tbe  actnal  carry- 
ing on  of  ita  alturi,  the  company,  or  iti  ^enta  on  iti 
behalf  I  have  contra^rted ;  and  th^  the  adTancca  made 
by  S  did  not  amount  tc  a  borrowing  within  the  mean- 
ing of  the  acticlea  of  aeeoeiation.  Ja  re  Cefit  Citeat 
JUiniitg  Conpanv,  L.  £.,  7  Sg.,  SS,  and  WateritK  t. 
Sharp,  L.  £.,  8  Sq.,  501,  followed.  Stld,  alio,  that 
the  bonowmg  powen  conferred  by  the  articlea  of 
aaoeiation  juitificd  a  mortgage,  the  object  of  which 
waa  in  part  to  cover  prerioiuty  iDcnrred  llabiUtin. 
Iir  THB  XATiBS  Or  TUB  Ibsum  Cowtusimb  Aot, 
1866k  AND  or  HiDLA  Tu  CoxrAiTT.  Eaavoi 
c  Wuaos  I.  Ik  a,  S  Calo,  U 

6L SatiAoiitif>n—Aet  do%*  Ig  di- 

moton  i»  *xe»tt  of  aMthoritg.— Tbe  latitotttoo  by 
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a  oompany  of  particular  acta  done  by  ita  ffirecton  in 


character  done  (abac 
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7.  WDTDINa  UP. 

(a)  QbrKU  CASI8. 


-  Blffht  to  apply  fbr  windlns 


vp—Melder  of  paid-np  liara.—Tba  kilder  of 
fully  pud-op  aharei  nuy  apply  fbr  the  windlng-np 
of  a  company  aa  a  cootribntory  under  tbe  10th  aec- 
tion  of  Act  X  of  isea.  The  Court  will  not  be  aatia- 
fied  with  tbe  bare  itatement  of  a  director  tint  a  com- 
pany !j  unable  to  pay  ita  debti,  ao  ai  to  giant  a  wind> 
ing-up  ords.  Iir  ihi  KtmiB  or  tkk  Ivduv  Cok. 
vmaa  Aor,  1860,  um  Btxhkt  avd  Cubab  Tu 
Cmaun  .        .    S  Ind.  Jor^  ZT.  a,  64 

eSL Brftnob  of  XnsUsli  oom- 
pany In  Calontta— £«a«i  to  promtionat  %■>• 
liaicr  to  odeoaoe  mmmp  fbr  a  goit^  indiao  om»- 
Mra.— A  joint  itock  banflue  oompany,  ealabhabed  by 
deed  and  Boyal  Charter  in  K»gH"^,  under  the  pioT& 
dona  of  the  Enfilleb  Jdnt  Stock  Ompuiea  Aet  ot 
7*8  Vib.  wiOi  a^<nidea  bi  difterent  parte  ot  t!w 
world,  and  rt^atned  under  tlie  Joint  Stock  Gompi^ 
njea  Act  of  186S  fSS  k  S6  Tic,  c  89).  but  not 
nnderany  Indian  Act,  baring  ita  principal  pUoa  of 
bndneaa  in  London,  though  baling  a  prinelpaJ  braa^ 
in  Calcutta  in  which  the  other  braoohea  in  India  are 
lubordinate,  ia  not  inch  a  company  ai  can  be  woond 
np  ai  an  "  nnra^ijetored  oompanj, "  nnder  tbe  piori- 
■km*  of  the  Indian  Compauica  Act  ot  1866  (Aj^t  X 
of  1866),  but  aboold  be  wound  np  by  the  Coort  of 
ChancCTy,  and  an  ardor  of  the  Conji  of  Chanotry 
nnder  the  EngUdi  Act  ot  ISSS,  win£ng  np  the  oom- 
pany in  Bn^and.  haa  the  effect  of  winding  np  all 
bianche*  of  tbe  company  in  In£a  and  elaewbete.  lit 
IBB  jtATxis  o>  TBB  InDuv  Com AmEB  Act,  1866 
[1  Ind.  Jur,  ir.  &,  886 

6& JnrlBdictlon  of  Higb  Court 

—  Wi»daig-»p  of  eoMoajr  fonHod  i»  Snglaud — 
Frimeipal  place  of  OMtinttt—Ittdiat  Compamtt 
Ael  (X  of  ISBBJ,  i.  218^-A  Ihnitvd  oompany  formed  . 
In  England  under  tbe  Tinglleb  Companiei  Act,  1868, 
and  having  ita  registered  ottce  in  England,  but  whidt 
has  ita  principal  place  of  busineM  in  Calcutta,  and  ia 
managed  eieluaively  by  directors  in  Calcutta,  and  the 
bnnnHs  of  which  is  carried  on  exdnuTely  in  India, 
can  be  wonnd  up  by  ihe  High  Conrt.    In  teb  iut- 

TBB  or  IBB    tiTDUN  ConlKTEB  AOT,  1866,  iXB  dW 

Cu^uiiA  JDIB  UiLLB  Cmatm,  Lutrrn> 

[LI..B.,6Calo.,688 

66, Winding  up  In  Bncland— 

S*glitk  Compaiti*!  Aot,  1863— Call-order  madt  iy 
Camrf  of  Cianeery.—Tba  Courts  in  India  treat  a 
call-order  sMtde  by  the  Court  of  Chancery  tn  Bn^and 
npon  a  contributory  of  a  company  registered  in  Eng- 
luid,  and  bdng  wonnd  up  ooder  the  antboiit}  of  tha 
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7.  WlKBINEl  TJP—tomtiiimad. 
Court  of  ChanctTj'  u  t  tordgn  jndginent,  ftnd  mil 
not  allow  the  liabilit;  of  >  defendant  nisd  npon  meh 
order  to  be  dhpvted,  nnlcM  it  be  ehown  that  the 
Court  had  do  jniiidicttan  to  make  the  order,  or  that 
the  defendant  had  no  notice  of  it,  or  that  it  it  not  In 
itg   Datore  a  final  order.    Lohdom,  Bovbat,   asd 

MlDnBJtBAIIBAK      BAKK    V.      HOKHAUI     PsmASJI 

FsAiui 8  Bom.,  O,  O.,  200 

Sc»    LoMsdtr,  BomAY,    ahs    HEomxiuirxAR 
Baitx  v.  BimjOMi  SoBiMi  LywiLLA 

[I.  I..  B.,  9  Bom.,  846 

eS, Winding  np  under   BOpeiv 

vision  of  Ccmrt—Ordtr  for  dUtoltUiim  of  €on^ 
jNiay — Poluntary  iDiiidi»g  np — Official  Uqnida- 
fOK—CompanUi  Aei,  VI  qf  1S82.--AI  t  ^ml 
rale,  a  windinK-np  of  a  compaiur  underiapervuion  of 
the  Conii  ihonld  be  terminated  in  the  lame  way  m  a 
pnrely  volnntary  winding-up. — i^.,  onder  •*.  186  and 
is;  of  the  Compaoiei  Act,  TI  of  1883.  Altbongb, 
under  •.  196  of  the  Companif*  Act,  TT  of  1B83,  the 
Court  hai  power  to  make  an  order  dinolrlng  a  oom- 
pany  in  the  conne  of  windlng-np,  nibject  to  itt 
■nperridon,  inch  csm  mnit  be  exceptional  and  can 
only  occnr  when  tbe  Conrt  hae  deemed  it  praper  to 
carry  on  the  winding-ap  under  mperrition  in  a  man- 
ner inch  aa  dearly  to  anprozlmate  to  a  win<Sng-np 
by  the  Court.  The  oiduiary  rale  Ii  tbe  other  way. 
and  ft  U  rcaionable  that  it  eboold  be  ao ;  aa  geoe- 
i^ny,  a  wiudhig-up  onder  niperTiaion  Ii  not  oondneted 
nnder  n  mtint^  a  ociitiol  of  the  Conit  aa  to  pnt  the 


ii^^np.    So  &r  aa  the  Conrt  doe*  not  interfere, 

wbiding-np  under  raperviiion  remain*  eg«entially  a 
Toluntary  winding-np  j  bnt  the  Court  In  a  winding-up 
under  luperrinon  ha*  full  antboritj  to  interfere  and 
to  exeixjae  to  any  eitcnt  the  power  which  it  nught 
haT*  exerdied  if  an  order  had  been  made  for  winding 
np  the  oompany  by  the  Coart.  The  words  "  ofHcial 
llqvidatoc"  in  •■  160  of  the  Companies  Act,  TI  of 
1882,  do  not  todtide  Ui«  liquidator!  in  a  winding-up 
nnder  niperririon.    Motion  for  an  order  for  " 


er. Voluntary  liquidation— 

Coa^aniti  Act  (VI  of  iSS2),  i.  177—Liabilils  to 
hi  lutd—Sxtculion  of  dtofM.—Wnere  m  oomnuiy 
haf  gone  into  a  rolnntary  liquidation,  it  can  stul  bo 
■nod  tor  debU  due  by  it  incurred  prior  to  liqnidatiaii, 
altbongh  the  tact  that  tbera  are  liquidaton  may 
be  m^erial   if  eiecutioa   of  the  decree   ii    longht. 

EOTBAITDArAXT  V.  SoltlBVXDJUK 

[L  L  B,  IB  Had.,  07 

aa. Proooedlng  with  tmit— 

CoupatUt  Aet(VI  of  IfAH).  t-  138—rToe»adi»g 
•      itfoftf-  txtcyiw*   of  daerM—Sauetion   of  "■' 


COKPASTt—oontiiMtd. 

7.  WraDING  UP— eoaiiawrf. 
anthority  for  proceei^n  talcen  in  execution  of  tha 
decree  in  the  lutt  authortied.     Ishtaxdab   Jaqjt- 

TABIIAS  V.  DEABlUnA  IfABASTANn 

[L  I..  B,  le  BouL,  644 

eO. Bt&y  of  proonedingB— Jm^. 

diction  of  Righ  Court,  Calentfa,  to  mind  np  com' 
pany  at  Bomia^.^k  bank  wa*  regiitered  at  Bombay 
oDly  aa  an  unlmiitod  company  under  Act  XIX  of 
1857,  and  ouried  on  hnainei*  at  Bombay  and  Cal- 
cutta. At  a  meeting  held  before  Act  X  of  1866  came 
into  force,  it  waa  reiolved  that  the  company  be 
wound  np  Toluntarily  under  Act  XII  of  1867,  which 
rtaolution  waa  con&nned  after  Act  X  of  1S6S  tsme 
into  operation,  and  more  than  a  numth  after  the 
original  reeolutJoo.  Stld  that  theae  reiolntiona 
were  informal ;  that  the  company  waa  not  winding- 
up  nnder  either  Act  g  and  that  an  action  against  it  by 
a  creditor  oonld  not  be  stayed.  Semhle—thtt  an 
action  will  not  be  stayed  agunst  a  company  which  i* 
bring  wonnd  np  volnntaruy  nnder  Act  1  of  18G6. 
And  beld  that  a  company  registered  at  Bombay  only 
a*  befoze  mentioiud  caimot  be  wound  np  by  the  High 
Conrt  InCalenU*.  Is  tei  HATna  or  tbb  Ivsiax 
Couimi  Acn,  1800,  and  Bab>  Ivdu  Base 

[1  Ind.  Jnr..  IT.  8,  880 
Ordtr  (f  Cltan- 
«tr^  ■      -    '■ 

Court  of  ChancOTy'b  Engbni  all  a  -  .^- 

uainst  ii  b  thi*  country  were  ordered  to  be  stayed. 

fkrtacR  V.  Coiatmoa.  Bawxiks  Coepobatiok 

tl  lad.  Jar.,  IT.  &,  863 

7L  . Ofdtr    ttf   C\atr 

CWT  Ctmtt  in  Enfland — Snit  agaimt  eompatuf  t» 
JmKo. — A  suit  may  be  brought  in  the  Conrta  in 
India  against  a  company  that  is  being  wound  np 
nnder  "  Tbe  Companies  Act,  1868  (aS  A  26  Tic... 
c  89,  s.  87),"  without  the  leave  of  the  Conrt  of 
Chancery  beii^  &nt  obtained.  jStnift— The  High 
Court  will,  in  the  exercise  of  its  general  power,  stay 
the  proceedings  in  a  suit  against  such  a  company 
where  the  circnnutasoes  are  incb  as  to  render  tt 
proper    to   do    so.     BaitE    OV   EDravnAV,   ChDIA, 

Aim  Japan  e,  Psbmohaks  Bakieakd.  Akibbeai 
Habikbai  v.  PsaxoBABn  BAioaAm 

[B  BoKL,  O.  a,  88 

7a.  L*avt  to  proeeed 


tMOOion,  Ordtr  for— Slay  of  axtaUioa.—Wbsn 
leare  had  been  gtrea  to  certain  creditors  to  jirooaed 
to  BuoaticD  in  a  nit  aoainat  a  oompany,  whde  psv- 
oeedlng*  for  tbe  windmg-np  of  the  company  wwe 
pending,  but  be&n  tbe  win^ng-np  order  had  hew 
made,— Jf«W  Aat  the  leaTS  to  proMed  to  eucotioa 
was  not  neeeMarfly  affeoted  by  Ote  windlng-np  ordr. 
In  TBI  xATTut  ov  ntM  Imdiax  CoKPAKoat  Act, 
1B66,  Axs  Btiost  ahs  Caohas  Tba  Cokfatz 

[8  Xnd.  Jw,  IT.  ft.  U» 


78.- 


-  AciZTXof^ST' 


73— Civil  Proeedmre  Code,  . 
nipUcation,  under  *,  888   of  the   CiTil  Frocednre 
Code,  to'ezeante  hi  ordei  of  a  IHitrlet  Contt  for  tbe 


iizoabyGoo(^Ie 


(    H2»    ) 


DIOKST  OF  CASKS. 


(     1*80    ) 


COUPAZTY'— ooafMMAl. 

7.  WUTDIHO  Vr—etMUiimtd. 
ulnding-ap  of  ft  compuij  by  itaTing  miti  whicb  Intd 
been  died  ftgkinit  the  eotnlHiny  in  the  High  Court,— 
Stld,  flnt,  tbftt  the  order  can  t»ke  effect  onl;  from 
the  Ume  when  it  U  £led  in  the  Court  to  which  it 
ibtii  bKre  been  tnuinnitted  tgr  the  pnrpoee  of  being 
eiecnted.ud  that  mite  can  only  be  itayed  fron:  that 
thne  ;  ■econilly,  that  where  the  decree  in  a  <nit  ha* 
already  been  actaally  eie(.-ated  by  the  attachment 
of  property  of  the  defendant!,  alt]iDagh  the  Bum 
decreed  may  not  hsTe  been  mliied  by  a  Kle.  then 
b  no  longer  a  niit  or  action  to  be  etayed  within  the 
meaning  of  a.  72  of  Act  XIX  of  1B57.  Nibataf 
SaiMJi  V.  GvJDtu  TVASIHS  Cokpa5t 

[S  BonL,  O.  C  90 

74.    ITottoe  of  appeal— XirlMMio* 

of  lime  for  apptal—Iitdian  Conpaniet  AH  (X  of 
ISeej,  I.  IM— Prorttf*.— Notire  of  an  appeal  againit 
any  order  or  deciiion  made  or  ^tbq  in  the  mattta'  of 
the  winding-np  of  a  company  by  the  Conrt  moet, 
nndcr  a.  141  uf  Act  X  of  1866,  be  given  to  the 
respondent  within  three  weeki  after  the  order  or 
dei^on  complained  of  haa  been  made.  The  Court 
hw  power  to  extend  the  time  for  girii^  the  notice 
«ft«r  the  tliie«  weeki  have  expired,  upon  ipecial  cii- 
cunutance*  being  ehown.  Ik  isx  JtAirn  OV 
KuAwAK  jum  finnugiui  BAmurs  axd  Tupisa 
CdKPAirY.    T.tiA.n      BAXBoomrL     k     Omoiu 

LlQUIDATOB 

[L  Xk  B,  4  Oslo.,  704 : 8  a  I..  B.,  681 


7B.- 


VI  of  1883,  M.  JS9,  314— Pnwfic*—  Wi-tiit^-tp.— 
Notice  of  an  appeal  from  any  order  or  dedeion 
made  or  girai  in  the  matter  of  the  wining  np  of  a 
oonnMny  by  tb«  Ccmrt  mntt,  nndei  i.  IW  irf  the 
Indian  Companiei  Act,  ISSa,  be  glTon  to  the  reapon- 
dent  within  tluee  weeki  after  ^  order  oomplamed 
uf  haa  been  Bkde,  onlt«  moh  time  ti  extended  by 
the  Conrt  of  Appeal.      Bakahatfa    c    OmolAL 

LHttnDATOB,     BiLLABT     BKUOIPXTTA     STOOK     AVD 

LoAx  TBAHUOTiira  Co.    .  L  !•.  B.,  S8  Mad.,  S81 

7a  — 

8«rne»  of  uBtiMt  a<td  ar«t»n — B%it 
toriu — Cenlriimtori/  i»  India  to  Eiuliti  oompamu — 
Latt  ;h»MM  addrtti  or  plat*  4/  oMa—SmU  6S  of 
Me  rW«*  ^  IWa  of  Ho  Si^  Conrt,  Bombam^ 
The  London,  Bombay,  and  MeditaiMiean  Bade,  a 
j^nt-etod  company,  i«giit««d  nndar  the  BngH^i 
Oompaniea  Act,  1S62,  waa  erdsed  to  be  wound  np  by 
an  order  of  tin  OoDit  of  Chwowy  In  Bi^Und  in 
1866i  and  by  a  nbeequrat  order  of  the  i^  Cbnit 
mndt  in  the  windiag-Qp  of  the  bank,  it  waa  ordered 
that  aervice  of  any  notice^  fnmmonii  order,  or 
oths  pioceeffinga  ifi  tlieee  matfeia  mJ^  be  iftectad 
by  putting  fveh  natioe^  eteu  bto  any  poet  tAce, 
eitber  in  Atriand  or  at  Bonbay,  didy  addriid 
to  nch  eentrOmtotle^  bring  pait  nembete  acoaid- 
Ing  to  thetr  reepecttre  bM  known  eddreMei  or 
'  ~  •  ■  •-  By  a  final  balance  older  dated  Gth 
11  ordmed  by  the  Conit  of  Chancery 
m  nnguna  mat  the  persona  named  in  the  achedate 
to  the  wd  crder,  being  oontribntonei  ae  paat  mem- 
ben  of  the  wid  bank,  ihonld  within  fonr  dayi  after 


COmhlHY-eontinntd.  -^ 

7.  WIKDINO  W—eooUmuid. 
tb*  terriee  of  the  wtiA  otitt  pay   the   amonnt  leC 
oppodte  to  thdr  name*,  with  interat,  from  Ifae  ISth 
March    1879.     The   defendant* a  name  appealed  in 


the  add  echednle,  and  the  p 


t  niitw 


I  brongbt 


that  be  had  ever  held  ebaree  in  tl 


[oe  vanoni  oraen  ana  noaen  vt  inarenoiQeis  mane 
in  the  winding-np  of  the  bank  prior  to  the  baUncfl 
order  of  the  SId  Jnne  1879  had  been  tent  ^  poet  t» 
the  defendant,  addrewed  to  Um  at  No.  86,  Fanaendl, 
and  were  all  retoned  nndelivoed.  It  wa«  proved 
that  be  bad  Berer  redded  thoe ;  bnt  that  hie  brothtf 
had  a  plaee  of  bniinew  thne,  and  that  the  defendant 
naedoccadonallytogothere  fDrthepnrpoee  of  attend-' 
ing  to  Ua  brotiuir'i  bndneea.  It  further  appeared 
that  tlw  reafdence  of  the  defendant,  ai  given  in  the 
regiiter  of  ahareholden,  wai  Lohaiehall,  and  not  86, 
?aneavadi.  Mild  that  the  noticee,  taivn,  etOo  pto 
to  the  order  of  Gth  Jnne  1870,  were  not  eo  Hrved  ai 
to  make  the  defsn^nt  nbjeet  to  that  final  older  1  tl^ 
the  obUgation  to  «b^  the  command  of  the  Conrt  of 
Ohaneery  contained  thoeln  had  not  ariMS  •< 


nt,  eoneaqwDtly,  the  nreaant 
a  leadiu  prlndple  of  Bnglish- 
eio«^  whan  eopraidy  eidnded. 


Hat  a  peraon  prooeeded  ag^net  in  a 


order  obtained  In  bis  abaenoe  Ii  n 
ndt  In  any  Conrt  governed  by  BngUdi  prinriplea. 
"Oa  Conrt  of  Chancery  in  ftigbuid  had  not  in  tUe 
caae  ao  called  tlie  defendant  before  It  ■■  to  enable  itr 
in  bia  abecuce  to  pranonnce  a  definitive  order  ag^at 
him  or  to  bind  blm  in  the  Conrt  of  hb  demicUe, 
atttKnigh  ha  waa  indnded  In  the  order  of  tiie  Conrt  of 
Cbancen.  Hie  fact  tbat  the  defendant  freoneotly 
attended  hia  brotber'a  place  of  hndneai  at  Ho.  86,- 
Fanaevadi,  waa  not  (snoient  to  make  Vbai  place  hii 
"laat  known  addreaa."  If  there  had  been  evldetice 
that  be  had  need  No.  88,  Fanaevadi,  aa  an  addreee  for 
raeeiving  latter*,  that  might  probably  have  ben  anll<- 
dent.  It  wonld  then  have  been  knmn  aa  hb  addreaa 
at  Icart  la  an  addrtM.  The  addrew  er  retidence  id  a 
memberof  a  company  altered  in  the  regiats  of  ahar«- 
bolder*,  althongh  raOdentiy  ateert^ned  for  tiie 
pnrpoae  of  communication  frcm  the  eompany,  ia  notr 
thenfore,  aaMrtained  for  a  aervloe  of  leg^  pnoeed' 
inn,  Yta  the  pnrpoae  of  snch  aerviee,  care  maat  be 
taken  to  find  ont  the  laat  known  place  of  abode  of  the 
alleged  contributory,  and  to  tCect  the  anb^tnted 
BttTice  thoe.  LoirnoK,  BoifMr,  Am>  Hvmrw^' 
KAnAX  Bavk  e.  Qonvs  BahohAssxa 

{I  I*.  B^  6  Bohl,  Sa> 

T7.  Bolt  agnlDBt  rantrltnEtoTT— 

Serviet  of  notice  and  ordert  —  Contnhntvry  to 
Judi'a  to  EnglieX  eoo^ay.— The  defendant  waa 
aned  ai  a  contributory  on  the  6  lift  of  jharetioldera 


Joint  Stock  Company  i«s^at(red  vnder  the  fiiglbh 


lizcdbyGoOt^Ic 


DIGEST  OV  CASES. 


(    l*8S    ) 


7,  WINSnTQ  VP—eonliiHied. 
GompuiiM  Act,  1662,  sod  tbe  vrinding-np  order  wsi 
Kftde  by  the  Court  of  Chaucer;  in  Eugl&nd  on  tbe 
90th  Jol;  1866.  B;  ■  jnibBequeut  crder  nude  on  tba 
windJDg  ap  it  ITU  ordered  by  tlie  uid  Conrt  that 
•erTiee  of  noticea,  et£.|  of  Oie  T&rioiu  proceeding* 
inigbt  be  effected  on  contribntoriea,  being  put  mem> 
ben,  by  porting  tbe  ume  either  in  Bngland  or  in 
Bombay  duly  addreeied  to  the  last  known  addnm  or 
plaea  of  abode  of  gach  contribntorieR.  The  Court  of 
ChaiKery,  on  tbe  16th  December  1878,  nude  an  order 
tor  a  call  of  £10  per  share  npcm  the  contribntoriea, 
and,  on  the  5th  June  1879,  the  final  balaoce  order  wm 
made  by  the  Cmu-L  This  init  wu  brought  to  recover 
the  snm  oil  BTU-7-0  alleged  to  be  dae  by  the 
defendant  u  a  eontribntory  in  the  B  lirt  under  the 
Mid  balance  ord«.  "Die  plrintiff  wu  an  anignee  of 
tbe  bank.  Tbe  detoklant  who  redded  at  Sumari,  in 
tbe  Bnrat  Diitri«t,  dmied  that  he  vu  a  ihareholder 
in  the  bank  and  alleged  that  he  bad  bad  do  notice  of 
the  varion*  proeeedinga  la  the  winding  np.  At  the 
keuing  it  ma  proved  that  one  of  the  notices>  which 
had  bMO  poeted  in  Bombay  addrcaaed  to  the  defeo- 
daat  at  Swnari,  in  tbe  Snriri  Ustrict,  ou^  a  notice  ot 
the  latnded  appHcatim  for  a  call  of  £10. po'  share, 
dated  the  27tli  Angpit  1878,  had  beoi  retomed  on- 
delivered  to  the  Dead  Letter  Ofltce,  having  been 
oareleady  addressed.  No  tnrUier  step*  woe  taken  to 
aeive  it  on  the  defoDdant.  Stld  that  the  defan. 
dant,  not  havins  reorived  any  anmrnMUor  notice  to 
atta^  the  hearing  of  tbe  ^tpUeation  for  a  call  of 
£  10  per  shart^  wu  not  liable  ti>  the  call  made  in  hi* 
abMtwe.  Conrta  in  British  India,  whoi  called  npoo 
to  give  (fleet  to  a  fwdgn  jndgwsnt,  ^nld  insist 
npoD  a  strict  proof  of  the  valifity  and  service  of  snm- 
nonses  and  otiict  proceases  allegfed  to  have  emanated 
tram  a  foreign  Conrt,  and  nude  a  foundation  for  a 
liaUlity  to  be  (siforced  here  by  Conrts  that  have  no 
cognisance  of  the  caae  cc  it*  merit*.  Simtillan  v. 
JtoMiUiM,  L.  S.,  14  Ck.  D.,  aSi  a»d  871,  folbwed. 
BdVIiII  Buuoui  «.  Hunm  Souaji  Paul 

[I.  L.  B.,  U  Bom.,  841 

78. Oontribatoriea — Stutrekoldtn 

■^lfctii»efalUitm»id—Saa>»iiary»vui«neeofitatios 
—  Frttt-topg  Mter—Evukw  of  original  Ittlar 
haviaf  ban  oroperiy  addra*ad  and  poiUd— 
Xvidtaet  Act  (I  of »«!%),  n.  16,  114—SegUltr  tf 
mamlert—Frtm»ptio»  of  mtwbtrMp~-Comfa»w 
AH  fPI  oflSaaj,  u.  46,  47,  60,  61,  teh,  I,  Tablt 
A  fi)7J.— Opon  tlie  settlement  of  the  list  of  con. 
tributm^e*  to  the  asset*  of  a  company  in  coarse  of 
liqnidation  nnder  tbe  Indwi  Companies  AH,  one  of 
Ae  pwsoiM  named  in  the  list  denied  that  he  bad 
agreed  to  becooie  a  member  of  the  company  or  wu 
Uable  M  a  contiibntiH?.  The  Kstrict  Oonrt  adnitted 
uerideneeonbehalf  of  the  official  llgnidatora  press- 
copy  of  a  letter  addressed  to  the  objector  for  the 
pnrpose  of  proving  that  a  notice  of  allotment  cf 
shares  was  dnly  communicated.  Ifo  notice  to  the 
objector  to  prodnoe  tbe  original  letter  appeared  on 
the  record  \  bnt  at  tiie  hearing  of  tbe  appeal  it  wu 
all<«[ed  by  the  official  liquidator  and  dmied  by  the 
objector  that  sneh  notice  hod  bem  in  fact  ^vau 
13t«e  WM  no  evidence  w  to  the  potting  of  the  ori- 


COUFAITZ— otmriMMil. 

1,  WXNDINa  UP— eonftMM^ 

ginal  lettsrcr  of  the  address  which  it  borei  but  tb« 
press-copy  wa*  contained  in  the  pTes*.copy  letter. 
book  of  the  onnpany,  and  wu  proved  to  be  in  the 
handwriting  of  a  deceased  secretBry  of  the  oompanyi 
whose  dnty  it  wa*  to  despatch  letters  after  they  had 
been  oopiedintle  letter-book.  The  objcetor  doded 
having  recdved  tbe  letter  ot  any  notice  of  aHat* 
moit.  Mtld  that  the  Conrt  shonld  not  diaw  tbe 
inference  that  tbe  ori^nal  letter  wu  properly 
addressed  or  posted  i.  that  tbe  prees-oopy  letter  wu 
Inadmissible  in  evidence ;  and  that  there  wo*  no  proof 
of  the  oommonication  of  any  notice  of  allotmaiti 
The  evidence  addnced  by  tbe  official  ligaidator  to 
show  that  tie  defendant  wu  a  member  of  the  oom* 
pany  and  so  liable  m  a  eontribntory  conmsted  of  tbe 
register  of  members,  a  letter  written  by  the  objecto', 
a  reply  thereto  written  by  a  managing  director  of  the 
company,  and  the  onl  teaUmony  of  the  director 
himself,  Tbe  objeetor  adduced  no  evidence  at.  slli 
S»id  that  the  oSdal  tiquidatir  might,  if  he  had 
chosen  to  do  so,  have  put  the  regjsttr  in  evidence 
and  w^ted.  before  riving  any  furtbm  evidence,  until 
the  objector  had  given  some  to  displace  the  primd 
faeit  evidoiae  aSorded  by  the  register,  or  to  impngu 
the  charactct*  of  the  renster ;  bnt  his  case  must  be 
looked  at  u  a  wbdA  and  having  token  tbe  line  which 
be  did,  he  must  take  tbe  oonseqaencea  ot  hk  other 
evidoKa  oontradictii^  tar  impt^ning  the  priai^ /an* 
evidence  ot  tb*  reflets,  and  notwithstanding  that  the 
objector  gave  no  evidence,  the  register  wu  not  wm- 
dnsive.  Ru[  Dab  Chaeakbait  v.  OmoiAX  Liqul- 
SATOB  ov  CoiToa  OivaiKo  Couajtt 

[I.  Ik  ZUO  AIL.  866 

79 Beaolutlon    to    wind   vip— 

IHMitiiiint  tJtarth^itrt — Natiat  of  iut»t>i—B»' 
giiirtmattt  of  mwI  »Me» — Indiait  CompamUt  Aft 
r  r/ ij/'isas^, «.  9M.— The  aharehd&rs  of  the  GordoQ 
IClla  having  passed  a  resolntioa  for  the  volnntary 
winding  np  of  the  company,  five  dissentient  sltaie* 
lulders  gave  notice  ot  thor  dissent  by  a  letter  to  the 
liquidators  in  the  tijlewing  terms  i — "With  referwc* 
to  the  reaolntions  to  wind  np  the  above  company 
Tolnntarily,  and  which  wtm  pMsed  and  confirmed  ad 
Uth  instant,  we  hereby  give  yon  notice  under  s.  80t 
of  the  Indian  Compame*  Act  (TI  of  1883),  and 
require  yon  to'pnrchasa  tbe  interest  held  by  as  in 
the  sud  company  at  such  price  u  may  be  determined 
eiths  by  private  arrangement  or  by  arbitration,  u 
we  aie  dksenUents  fKni  snch  Tesolntions."  Btld 
that  tiie  lettet  wu  snfflment  ooHee  ot  fflment  under 
the  proviriotu  ct  *.  2M  of  the  Infiau  Companies 
Act  (Tl  of  188£}.  HonBiK  Bbasubsai  b  Oobdoit 
Unis  .     L  LB.,  IS  Bom.,  GSH 

80. Bmt  sgainvt   ooatrlbntorr 

on  tbe  B  list— Pf«a  nf  diteiarffe  ia  imalvtmeg 
— Fortign  jvdgmtni—Balawte  order — Jtuelvani 
Act  fStat.  tl'^JQ  ric.,c.!)lJ,M.61.~'n>ti  ^Wn- 
tiffs,  who  were  an  Englidi  joint  stock  company  t^ 
gistcred  under  the  Eogliih  Companlae  Act,  1SQ2, 
sued  the  defendant,  a*  a  past  member  of  the  bank, 
upon  a  balance  t^sr  of  the  High  Court  ot  Justice  ii 
EngUnd,  dated  I    "  -  ■  —      ~     ■      " 

in  liquidatitm  n 
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DIQBST  OF  OASBS. 


COKPASY—BotaUuud. 

7.  WINDISG  VP—eeMti**ed. 
aotlk  July  1666.    The  defendut  pleaded  dlKlkuga 


.   the 

■  the 

n-IUbillty  to 

ttu  dun  nude  iguiut  liisi  u  >  caDtribatory  could 
mt  be  imiied  In  tbU  lalt,  and  th&t  on  foinul  evidence 
being  giTui  by  the  plaintiff*,  judgment  mntt  go 
•gmiABt  the  defenduiL  Lobsoh,  Bohbat,  Aia> 
UBorraxumAH    Bun  «.   Dasibeox   Croiam 


-  Ttahbi 


:  of  MMt«  to  new 
OOmpftny— ComjiaHM  Ad  (X  of  1886J,  t:  143, 
i54,  and  J7S — £iffht  of  cnditort  of  tran^arring 
Wtpaitg^Diittittitnt  ihartkoUhrt — Sanetio*  of 
CowU — B;  ipeciU  reaolotiont  paMed  on  the  8t^ 
Jnly   1878  uid  ccnflimed  on  Slrt  July  187S>  the 


•hvebolden  of  the  Fleming  Spinning  ud  WeBTing 
Company  (Limited)  retolTedtbat the  Monpany  ihontd 
be  ground  up  Tohmtarily.  iiid  that  Ul  the  aa 


tha  mlA  oompany  •hoDldbetmufeiredby  theliqnl- 
daton  to  a  n«w  compai^  tlien  intended  ihoitly  to  b« 
ftnnad  and        "      '  '-  " -^  "'  "--   "   " 

Flen        - 


to  a  n«w  company  then  intended  uuntly  to  M 
and  Filtered  m  Bombay>  called  the  Stw 
-igSpiniungand  WeaTing  Companyi  Xdn^tad, 
and  Uiat  the  Uqnidatart  ihonld  recriTe  aa  tlie  eanii* 
daatlon  tor  sneh  trantf er  certain  foil;  pud-np  ihaiet 
in  the  new  oompany  for  diatriboUon  among  the 
■bareholdo*  cf  the  old  company,  The  nid  tranafer 
wa«  to  be  made  tnbject  to  a  covenant  on  the  put  of 
the  new  eompany  to  perfoim  all  the  agreeoienta  and 
to  diachaige  all  the  ddita  and  liabilitiea  of  the  old 
company.  Tha  new  company  w*i  duly  formed  and 
tegiitcred  on  the  tame  day  (Slit  Jnly  1678),  and  the 
anedSed  nnmlxr  of  aharea  wat  deUTered  to  the  liqai- 
datoTi  of  tha  old  cMnpauj  few  ^ftrilmtion  among  the 
gbuebolden  of  the  old  company.  Two  of  the  Rud 
^uudioldera  J  and  S,  the  holdcn  of  GO  and  20 
aharea  rapecUvely.  diiaented  from  the  ipecial  nao- 
lutiona  in  the  manner  proTided  by  i.  176  of  the 
Indian  Companiea  Act  (X  of  1366),  and  required  the 
liqnidatora  to  purchaie  their  intereiti.  The  matter 
waa  therenpon  referred  to  arbitra&in.  In  the  caie 
of  2^  an  award  wai  made  and  filed,  but  further 
prooeedingi  were  atayed  bj  order  of  Conrt.  Id  the 
caae  ot  J  oo  award  waa  made,  and  be  bnn^bt  a  niit 
which  waa  itill  pending  agunat  both  tha  old  and  new 
companiea  and  the  liquidatoia  to  recover  fiTG.OOO, 
the  alleged  value  of  hii  iharet.  In  pnrananca  of  the 
j«loItLtioD,  theliqnidatonof  theoldoompanyhanded 
over  the  aaietj'to  the  new  company,  but  no  formal 
grant  or  aaaignment,  in  writing,  of  the  «^d  aiMta 
wa*  eieonted.  They  remained  iu  its  poaaeadon  until 
the  17th  January  1879,  on  which  day  the  eaid  new 
oMnpany  wa*  ordered  to  be  wonod  np  by  the  G>nrt. 
The  pettUoncn  were  appointed  official  liquidator^ 
and  aa  tnch  were  b  pcaacaaion  of  tiu  aaaet*  ^  tiie 
date  of  the  petitioii.  No  property  whaterer  remained 
in  the  handi  of  the  old  company,  txoept  the  eham 
rcnuinhg  to  be  dittribotcd  among  the  diaaentlent 
eharebolder*.  The  new  company  had  diichaived 
debta  of  the  dd  company  to  UieuuDunt  of  nz  laiha 


COMPAXTY—eonliiiuta. 

1.  WINDING  Vr—eonfiimtJ. 
of  rupees,  and  there  remuned  debta  of  oTerthrw. 
Jakhe  due  by  (he  old  oompany.  Until  after  the  new 
company  had  become  imolvent,  no  creditor  of  the  ol4 
oompsny  had  eipreieed  bis  diasent  from  the  above 
■pedial  reaoluHoD,  or  had  refuted  to  accept  the  new 
rompany  aa  his  debtor.  On  let  Hatch  1679  tha 
Tolontaiy  winding-up  of  the  old  oranpany  waa  directed 
to  be  oontlnued  aa  a  windhig-ap  nnder  the  sapn- 
vimon  of  the  Conrt,  The  officii^  liqaidahm  of  the 
new  company  now  preaented  a  petitioD,  praying  that 
the  above  apecial  reaolntioua  might  be  Baoctionad  by 
the  Conrt.  Certain  nnaatiiBcd  cieditora  of  the  old 
oompany  oppoaed  the  petiUon.  Inriatii^  that  the  « 
tion  ahoold  be  refuted,  eie«it  upon  the  oondil 
that  they  ebould  be  paid  in  full  ont  of  the  pn^erty 
of  the  old  eompany.  The  two  diHaitiemt  ibarc 
bolden,  J  and  M,  alao  objected  to  the  aanction  being 
given  unlen  proviaitsia  were  tnde  for  the  tatii&ctirai 
of  their  cltimi  as  toon  u  they  riionld  be  aaoertained. 
Meld  that,  under  the  apecial  circnmalancca  id  tha 
caae,  the  aanction  of  the  Court  ahonld  be  given  to  Uta 
retolntkiQt,  bnt  sabject  to  ^  value  of  &a  mtereat 
of  the  two  diatenting  ahafcholden  bdng  paid  or  ade- 
quately aecnred.  Such  ordar  to  he  without  prejn- 
dlce  to  any  question  between  the  creditora  of  the  old 
oompany  and  the  diaaenting  ahareboldera.  Jx  KB 
Fiiunca  Brmnxa  axd  WaxTura  Coiatxr 

[I.I..B,.8Bom^28e 

ei TraoBflsr  ot  asls  <rf  bnal- 

HMM — Bptaial  r»tolmtio»—IHtnntiifU  mumiar — 
Settee  of  di$taiU — SeqmremaUt  iff  noliee—Povtrt 
of  valaatofjr  lignd^or-^  JFoiear — AAii^ratiim — 
ffailnn  to  makt  aieard — Seeond  ariitratiim — 
CampaitUt  Aet,  X  of  1866,  tt.  116,  149,  175  to 
179.~^The  J",  a.  4-  W,  Co.  (Ld.),  in  tjie  eonrte  of 
being  wound  np,  voluntarily  pnpoaed  to  tranafer 
it*  bnaineta  and  property  to  another  company  to  be 
called  the  New  F.  8.  ^  W.  Co.,  and  pa>*ad  a  apecial 
reiolution  on  the  Srd  July,  oonfirmed  on  the  Sid 
July  1876,  under  a/  176  of  the  Indian  Com- 
paniea Act,  X  of  1S66,  empow^ing  the  liquidator* 
to  carry  out  the  transfer.  J,  a  diiaentient  mcmbet 
of  the  old  comjwny,  aent  oa  the  Gth  Auemli,  and, 
en  dave  provided  by  that 
:prCBaing  his  ditaent  from  anch 
retolntion ;  but  the  notice  did  not  contdn  the  reqnid- 
Hoa  provided  for  by  the  Utter  part  of  that  tectioo, 
requiring  the  liquidatiora  dther  to  afactain  fram 
carrying  the  reaolution  into  eSect  or  to  pntcbaaB  hi* 
inteiest  in  the  oompany.  Tha  liooidatcaa,  however, 
replied  on  the  28rd  August  by  dfering  to  pnrthaae 
■Ts  aharea,  wUch  offer  being  refuaed,  they  and  J 
entered  into  an  agreement  on  tbe  lith  October,  "in 
pursuance  ot  the  proviiiani  in  that  behalf  contt^ed 
in  the  Indian  Companies  Act,  X  of  1866,"  for  the 
reference  of  "the  dispute  as  to  the  price  to  be  paid 
ip  tbe  said  J^  for  bia  i^iare*  in  the  T.  S.  S^  W.  Go. 
(Iid.J"  to  two  arbitTStors  and  an  nmfare  to  be  named 
by  them.  The  agreement  filed  a  short  date  for  the 
™«fc"g  of  the  award.  The  arbitration  vru  entered 
(m,  but  the  time  limited  for  the  award  having  expired 
wUhont  any  award  bring  made,  J  filed  a  suit,  on  the 
38(h  of  December,  to  recover  the  valiie  of  hii  aharea. 


therefrae,  withm 


jn  Uie  t 
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DlQEST  OF  CASB9. 


On  tlie  111  Hweh  18711,  the  wlnding-iLp  of  the  T.  B. 
if  W.  Co.  wu  ordered  to  be  aonhaned  under  the 
MiperrUoD  of  tlie  Court,  and  T*  rait  «■■  at  the 
■uae  tine  itayed.  J  tiiaa  endeavonied  to  hsve  the 
ufaitiatioD  revived.  Id  thli  he  wu  mumcoeeifiil,  the 
■nbmiRrim  not  hkrinE  been  filed  In  Court,  and  the 
ufaitntioa  bctag  beld  to  be  alieady  dead  and  pait 
leriraL  Tlie  aut  mbwciiient);  came  cm  to  ba  beard 
and  waa  dlmiawd,  om  the  gnnud  that  a.  17fi  of 
the  Act  made  an  arbitration  and  an  award  a  oondition 
precedent  to  anj  anit.  J  then  oaUed  on  tlie  Uqnid^ 
ttoa  to  Doninata  an  arbitrator,  and  enter  <m  a  Creih 
Mbttra^na.  Thia  the  liqnidaton  donbted  whether 
thej  conld  lagallj  do,  and  therefore  they  now  peti> 
tloiied  the  ConH  for  it*  order  and  dire^ou  in  the 
matter.  The;  anbtnitted  that  J  bad  nerer  aeqnired 
the  righti  of  a  diaienticnt  ihareluJder  nndcr  e.  176 
by  reawn  of  ae  inaoffldenay  of  hi*  noUee,  and 
that,  in  any  «*■»>  ou  aibitraUoQ  bavins  beaoai^gady 
antaed  apnt  and  determined,  3  oonld  net  now  oaU 
upon  them  to  enter  on  a  fredi  arbitntlon.  Stld, 
following  I*  r*  Uuitm  Bauk  nf  Siugtt<m-»p<m- 
mUl,  L.  B.,  IB  Ok.  D.,  SOS,  that  J"*  notioe  of  dia- 
atnt  of  the  6th  Aogait  wa*  in  ittelf  an  Inrofleient 
notice  nnder  the  prorldon*  of  *.  176  of  the  Indlaa 
Companie*  Aet,  1SB6,  inaamaob  u  it  did  not  contain 
ttie  reqaisttioD  to  the  llqnidaton  leqnired  by  the 
latter  part  of  that  cectiDn,  and  that,  cmaeqnently, 
a  open  to  the  Uqaidatort  (o  have  treated  J  aa 
Ktled  to  the  right*  of  a  dijientient  iharehiddo 
under  that  BMitiim.  .Hfld,  fu^er,  that  it  wm  wttbtn 
the  power  of  the  liqnidatan  to  wdve  nob  bifocmaUtj 
ia  the  netioe  on  b«Mlf  of  the  company,  and  that  they 
bad  in  &ot  done  lo,  and  that  J  waa  ccmeetgnently 
SBtiUed  to  the  rlghti  of  a  dieuntiait  ahareholder 
nndar  tbat  lection.  Meld,  further,  that  the  right* 
of  a  diBientient  ibareholder,  tuider  that  and  the 
following  eectionj,  wbo  had  elected  to  have  the  Talne 
of  hi*  intereat  In  the  company  decided  by  arbitntion, 
■rere  not  Umited  to  a  riagle  referenoe  to  arbitration, 
•nd  were  not  eitingniihed  by  the  ei[dry,  without  an 
•ward  being  made,  of  the  ttnui  flied  by  inch  reference 
fbc  m^ing  an  award  t  that  in  (aoh  a  caee,  nnl««* 
othenriaa  dieeotitled,  the  di**aitient  ibareholder  wae 
aititled  to  a  •eeond  reference  to  arfoiti«UoD  (or  the 
pnrpoee  of  arriving  at  a  definite  rcnJt  by  mean*  of 
an  award,  which  waa  the  object  oontemplated  by 
tbo*e  *eetJon*  of  the  Aet.  Ik  bi  SLMxaa  8ra- 
nno  An>  Wuma  Coniax.  Jtiuxam  Qva- 
uiMi  e.  JoosnT  Bui  Akud 

[L  I- IL.  7  BoHL,  4»4 

(b)  Duml    UTD    FOWIRI    OI    LlllVIDATOBa. 


patues  Act,  the  Court  has  power  to  lanction  cODipiff 
miiee  of  calli,  debt*,  and  liabilitir*  befcre  the  list  of 
eoatribatorite  baa  been  settle^  or  the  competence 
of  the  ehareholdet*  baa  been  aaootuned.  The  Frivy 
ConncU  will  be  rdnctant  to  interfere  with  the  di*cre- 
tion   of  Cnut*  hkviBg  jnrltdictira   to   f^^Vr   • 


COHPAITT— (>o«fi>MM<{. 

7.  WIHDIKQ  Vr—eomtiitafil. 


iproBuie  by  the  liqoidaton  of  a  eon^Moy  windky 
nttder    i,    174   of  the    Indian  ,  Conapaolea  Act, 


where  all  the  fact*  have  b«en  plaoed  liefcse  the  Conii 
in  India,  and  titere  ii  no  reaaon  to  luppoae  that  the 
procaedingi  for  a  oompxnmie  have  betn  tainted  wMi 
fraud.  Burx  ot  Hutodstas,  Cxika,  abd  Japav 
c.  BAaiBBiT  FiKAVoui  AaBoouno* 

E8B.L&,F.OL,B:iaW.IL,P.a,S7 
U  Koora**  L  A,  U 


64.- 


~  Powpr  of  proTUlDHAl  Uqnl- 


dator  to  make  AdTaooeB— Jfor^^ea /or  «^ 
tanfti  to  indiffo  fdvion/. — Where  )t  was  ihown  that 
the  bank  wa*  fint  moivagee  of  cert^  indigo  con- 
cern*, and  had  advanMQ  mmey  to  the  planter  for 
the  purpoae  of  earning  on  the  cnltivatiixi  and  mani^ 
factnre  up  to  the  tmie  of  the  winding-up,  and  it  wa* 
■till  necemary  that  further  >nm*  ihonld  be  advanced 
for  the  completion  of  the  cultivation  and  manufac 
tore,  and  that  nnds  the  circnnutance*  It  would  b« 
clearly  for  the  benefit  of  the  creditoia  that  nclt 
adrtncea  ehonldbe  mad^— f  >U  tbattbeproviaioiial 
lii]nidator,  lappeeing  the  winding-up  of  the  bask  and 
hi*  appidtitnienl  by  the  Coort  In  India  had  not  bem 
Mllra  mrtt,  wonld  have  been  anthoritedby  the  CoDit 
to  make  the  required  advances.  Ik  thb  xattib  of 
TBI  ISDUI  COHFAXIU  Aot,  1866 

[1  Ind.  Jut,  K,  a,  88fr 

-  Martgaget   for 


'•mortgagt  bg  hqt 
ti^  eompang  o»  indige  crop.— When  a  bank  at  the 
timB  ojite  failore  were  mn^r^^ee*  of  an  Indigo  crop 
for  the  ■easoo's  ontlay  on  which  tbey  had  advanced 
annu  of  money,  and  it  was  fonnd  that  a  further  inin 
was  neceeiary  to  complete  the  aeaaon's  cultivation 
knd  manufBctnre  of  the  crop  which  wonld  otbenrise 
b«  loet,  an  application  that  the  providooal  liquidator 
■honld  be  allowed  to  borrow  the  money  reqnired  from 
third  persons,  assigning  to  them  the  morl^age  litn 
held  by  the  bank  on  the  crop  on  tnigt  to  pay  them> 
salves  in  the  first  place  and  afterwards  to  pay  the 
raiplns  proceeds  to  the  bank,  was  refnied  a*  not 
l>eing  sanctioned  by  the  provision*  of  s.  116  and 
«.  174  of  the  Companies  Act,  1866.  The  Court  had 
no  power  to  nnction  such  an  arrangement,  which 
wonld  be  altering  in  a  material  d«rree  the  footing  on 
which  a  security  beld  by  the  bank  stood,  and  inter- 
poaing  a  new  trust  between  it  and  its  debtor.    Ik 

THB   KATTBB  OF   TH>  IhDUM  COHPAHIEa  ACI,  186£^ 

ABD  or  Aq-ba  Ajn>  Hastsbmas's  Babe 

[1  Ind.  Jar„  IT.  a,  S50 

8S. Fovrars   of  Uauldator  after 

dluoIotioiL  of  company— CoMpaaira  Aai  (VI 
of  1883J,  *.  187  —  JProvtitiorg  »ote,  Smif  ois,— Suit 
DO  a  pTonuss^  note  of  the  defendant  in  favour  ct  • 
company:  the  note  waa  payable  to  iht  oompany  or 
order.  The  oompany  bad  ggne  into  liquidation,  aada 
liquidator  had  been  dnly  appointed.  The  pmiitHfr 
had  purchased,  ti^Mher  with  cvtain  otber  aasats  of 
the  company,  the  note  aned  on,  but  did  not  obtain 
the  liquidator's  endoracmeut  of  the  noU  until  afte« 
the    mssolutiaa    of    the  oompMj   jitt  completa^ 


iizoabyGoo(^Ie 
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COXPAJSY-ctmiimmti. 

7.  WINDINa  VF-eomtiniud. 
Slid  Uut  the  liqoidktoT  had  no  pcnrer  to  Bodcne 
the  note  to  the  plaiiitiflt.    Buudhifska  B^D  v. 
KumAaANj  Chrti         .  L  Ii.  Bq  18  Kod^  488 


87.- 


— Xjvtten     of  admliilBtrHtlon 


toaatataof  deoMMd  ali&nholdar— Omi 
to  put  om  litt  of  eomtrihnforiM  all  penoui  liabU 
(U  npnumiatUt  qf  dteatued  tkartkoldsr*. — The 
oScul  liquidator  nW  not  t»ke  out  lett«n  of  itd- 
minutntiiai  to  the  eettte  ot  ■  d«o«ued  ihAreholdtr 
teion  lettling  the  litt  of  eontribntoiiet.  Then  it 
notUug  in  It.  126  ud  144  of  Uie  Compsniea  Act 
(VI  of  1883)  requiring  the  offldal  liquidator  to 
place  on  the  lilt  all  Um  pemnt  who  may,  m  r^ire- 
■antativei,  be  liable  to  oonbribute  lo  dlicituige  of  the 
liability  of  a  deceawd  eharebolder  aa  eontemplated 
bj  B.  U8.  Nor  eaji  the  liability,  under  that  tection, 
<a  a  penon  who  ha*  berai  placed  on  the  llrt  m  hi> 
lepmeotatiTe  be  altected  by  amjnioD  of  the  official 
liquidator  to  do  n.  SoKiBji  Jaxhbtji  v.  Isewas- 
SAB  jT7a4iWAn>u  .  L  I-  B,  80  Bom.,  604 

Sa Volontary    liquidation— Zi- 

^nidator,  Borromng  fotBtn  qf^AtMtt—frinnpal 
and  agt»t  —  BlaaUou — 8ubrogaUo» — CoMfuatM 
Mt  (VI  of  VaSH).  w.  lU  ffj.in  fgJ.~C-e  In 
whicli  it  WM  held  that  a  liquldatoc  of  a  oonpauy 
being  roluDtarily  woond  «p  l»d  power  to  bono*  fu' 
the  purpoHi  of  winding  up,  inonding  the  working 
of  Meamen  and  dodu,  on  the  credit  of  the  aanii  <2 
the  oompany  without  lecurity,  written  or  oUiarwiae, 
M>d  that  the  lotui  In  qnettion  wae  within  hie  powen 
and  WBi  in  fact  made  to  the  oompany,  though  tbe 
liquidator  aln  made  hitoMlf  pereonally  liable.  jPtr 
VvrMMRAJt,  CJ.Stli  that  a  pemm  contraeting 
with  a •-  -        -  ■    TT^ 

to  do  to,  whether  he 
made  th«  ontiact  that  the  peMon  irith  whoa  he  wai 
dealing  wat  an  ^eat  only,  Caldar  y.  DobtlZ,  L.  S., 
e  C.  P„  486,  referred  to.  Per  WoKom  and  Praor, 
J  J, — Stld  that  the  raaUsed  awets  of  a  company 
divided  among  the  diareholdera  in  pureuance  of  a 
resotntiMi  are  ateeti  within  tJie  mauliDs  of  s.  144 
( f)  of  the  Indian  Cumpanie*  Aeb  Per  Pisoi,  J.  — 
Kald  that.  If  it  were  neceaiiry  to  hold  to,  the  pria- 
dple  of  Baromtt  Wemtoeh  t.  Jiteer  Dh  Company, 
L.  B.,  19  Q.  B.  D.,  166,  wonld  apply  to  the  caee.  IB 
.THi  Kims  or  iHOUS  CoHPAirm  Aor,  1888.    la 

'THI   HATTm    01    aiHS-Bt     fiVUM     TaO,    COXFASY, 

Ex-pabu  Dblei  um  Lokdoit  Bakk 

[L  Xk  B^  18  Calo,  SI 

ae. Applioatlon   by    offlolal  U~ 

gnldator  for  aanctioa  to  sale  of  oompMiT'B 
proper^— XaMc — Covonamt  agaimtt  auiffmmtmi 
— Coveuant  ««f  appigi»g  to  attignaunit  otiar  tia» 
ig  aei  of  fOrfiei—CM^MMtt  Jut  (VI  qf  ISSSJ, 
t.  144^ AH  IV  ofiaSS  (TriULtfor  of  property 
Atjj  •*.  10,  ia— The  power  of  the  Court  nnder 
t.  144  (e)  ot  the  ludjan  CompaoieB  Aot  (TI  of  1882) 
U>  give  Banctitm  to  an  offloial  liquidatar  toi  lell  the 
fooperty  of  the  oompany  oTerridei  a  piiTata  oon- 
tract  againtt  ae^gDinwit  made  by  the  «t»ipaiiy.  A 
Mveoant  in  a  leate  to  a  company  provided  that  the 
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7.  WIHDIKG  DP— oo«(«Mt*f. 
leteen  ilionld  not  "atctgo,  underlet,  or  part  with  tSm 
potieaiioD  of  any  part  of  the  taid  premiiea  uoleit 
with  the  eipreia  content  in  writing  of  the  taid 
leawot  or  tbeir  atiignt."  The  company  having  gone 
Into  liquidation,  ud  the  ofBcial  liquidator  bavii^ 
applied,  nnder  %,  144  (  e)  of  the  Indan  Companiet 
aA,  for  tauction  to  sell  the  compauy'e  propnty,  H 
wai  objected  on  behalf  of  the  lenort"  aarigot  that  the 
pTopmed  tale  would  be  in  oontravaition  ot  the 
covenant.  Beld  that  the  oovenant  did  wA  *t^J  to 
atttgnnientt  by  opeiaUon  of  law  or  aingnmentt 
suthoriKd  by  statute.  Bi.  10  and  18  ot  tbe  Tranifer 
of  Property  Act  (IT  of  188S)  relate  only  to  tiaiufen 
by  act  of  partiet.  Jv  thb  xaTTiB  or  Wbrt 
HOFBTOwn  Tu  CoKPAxr  .  L  Ik  R,  19  AIL,  188 

BO. — Db^    of    liquidator- FaWi 

qf  ortditor  appointed  liqtidator. — A  peraon  who 
hat  been  appointed  liquuUor  of  a  oompany  ou|^t 
not,  after  luch  appointment,  to  oontinue  to  act  at 
valdl  of  a  creditor,  whoie  right  to  prove  agaiiut  the 
company  it  ia  ditpnte  in  the  liqnidatioo.  Iv  thx 
lUTiSB  01  Wxra  Horarowx  Tba  CoioAiTr 

[L  Z,.  B,  8  AIL,  JfiO 

(c)  Coras  m  Claho  a*  Auim. 

81. Petitionimt  awdltor'a  oostw. 

— In  an  appUcation  by  a  creditor  of  a  company  to 
have  it  wound  np  under  tbe  igperinteudence  of  the 
Conrt,  the  Court  will  always  be  in  faVoor  of  making 
an  order  (or  ^s  bang  so  wound  op.  The  petitlan- 
iog  creditor  it  entitled  to  big  oosti  at  a  flrtl  cbarae 
OD  the  atteti  of  tbe  company,  subject  to  any  prior 
lisDt  on  the  estate.  Ia  BB  Nihob  HAai  Tu 
CoKFUCZ  .  .    S  B.  Xk  B,  Ap,  U 

811  .    SlBtribntloQ   of    Mrats— 

CompanUt  Act  (XIX  ^  1867),  t.  7S.— Where  a 
company  it  being  wound  up  under  Act  XIX  of  18G7, 
and  it*  usets  are  collected  and  dittributed  nnder  the 
?8rd  section  ot  that  Act,  all  creditors  take  pro  rata. 

la     THK     lUTTIB     OV     ACI      XTX     OT      186?   iSB 

GiHOBB  Stbui  NaTioAiioa  CoicpAai 

[1  Ind.  Jur.,  ir.  a,  894 
83.  - 


— Loan   tocietg~ 

jaember  tnitidrauing  from  aitooiation—lfoliee  of 
vithdrawal. — One  of  the  articles  of  association  ^ 
a  registered  loan  society  provided  that  a  monber 
who  hat  received  no  Inan  may  withdraw  from  the 
association  and  receive  tbe  amount  at  his  cre^t  in 
calls  miiMt  the  arrears,  if  any,  and  interest  due 
thereon  on  giving  one  month's  notice,  such  wiUi* 
diBwals  to  be  paid  from  the  flrst  avulable  tonda 
The  todety  went  into  volnntary  liquidation.  By  an 
eilniHdiitary  iwolotion  it  wa«  Ktolved  that  tbe 
aisete  be  i^eably  divided  amoiM  the  diarehtJders 
who  bad  already  withdrawn  and  thoae  who  were  still 
in  the  fund.  The  liquidators  applied  to  the  Court 
under  Companiea  Act,  a  188,  to  dctemdoe  tbe  qneir 
tion  how  the  aatett  should  be  dittribiit«d  with  refer- 
ence to  the  above  article.  Shbibabd,  J.,  ordered 
that  ootice  of  the  application  be  given  by  advartiia- 
^ent  on  the  noUee'bDard  ot  the  Court  and  in  news- 
papers, and  that  a  et^y  be  potted  at  the  todely'a 
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drnnl  under  the  article  quoted  ibove  were  entitled 
to  be  pkid  out  of  the  uaeta  of  the  societ;  in  priority 

to  the  otber  tnemba*.  AsiFrBKiu  Piluli  t.  D'Sbba 
[I.  I^  B.,  19  Mad.,  Be 

64. ClaimB  on  (WBetH— Pwoeiieiie* 

o/judgnenl-d^t  due  to  Stentary  of  Stalt—Stag 
of  »ate»l\o»  of  JMdgmuU-dtbt.—i.  judgmeiit-debt 
diie  to  the  Crown  !■  in  Bombay  entitled  to  the  nna 
precedence  in  eiecntion  m  »  like  Jadnient-debt 
in  England,  U  there  be  no  (pedal  It^ielatiTe  pro- 
vidon  aileoling  that  right  In  the  patticnlM  oate. 
Under  umikr  dronmitancei,  a  jndgment^bt  dne  to 
the  Secretary  of  St«t«  in  Conncu  for  India  ii  in 
Butubay  entitled  to  the  like  precedeDce,  and  the 
lataa  ii  that  inch  debt  i«  voted  \a  the  Crown,  and 
wtoi  KKliud  falli  into  the  State  treaniry.  The 
natnre  of  the  came  of  action  tn  reapect  of  which  the 
jndgmcnt  wai  recovered  doei  not  affect  the  right  ot 
the  Crown  or  of  the  Secretary  of  State  in  Conncil 
(or  India  to  priority.  Ai  the  Crown  ii  not,  either 
ezpreaily  ix  by  implication,  bound  by  the  Ini^n 
Coinpaiiief  Act  (X  of  1S66),  and  ai  an  order  made 
nnder  Siat  Act  for  the  winding-np  of  a  .oompany 
doM  not  work  any  alteratian  A  pioperty,  ni^  aa 
order  doei  not  enable  the  Conrt  to  ita;  the  execution 
of  a  JQdgment^bt  due  to  the  Crown  or  to  the  Secre- 
tary of  State  In  Conndl  for  India.  It  ig  a  priDciple 
recogniiad  by  the  lawi  of  many  coontriei  tlut  claima 
of  the  Crown  or  State  are  entitled  to  precedence, — 
e.g.,  the  Hindu,  Botnau,  and  French  code*,  the  lawa 
of  SpiJn,  the  United  Statei  ot  America,  Sootbnd, 
and  England.  Siobrtuit  o*  &iiX*  nr  Couvoil 
TOB   IlTDU   t.   BOKS^x   "LiXBlKa     ABD   Sbippims 

CoKPiax     ....    6  Bom.,  O.  C.,  98 


88.- 


~  Bteured  a»d  a 


wmnJ  endUort—JfvlUaUm  ef  Snfluk  tatt 
wt«r*  India*  Aet  m  nltHt—XMlt  ifjmtHM,  tqui^ 
and  good  mmcmim*. — There  bdng  no  pro*inon  in 
the  In£an  «tatate  law  by  whiA  on  the  windhig-np 
of  a  company,  aecnred  crediton  are  entitled  to  any 
preference  over  uniecnred  crouton,  in  inch  proceed- 
bigi  the  mle  of  Bngllsb  law— that  leenred  creditor! 
can  only  prove  for  the  balance  of  their  debts  after 
deducting  the  valne  of  thrir  eecnritiea —  ahauld  pre- 
TailaabfiTig  oonKinant  with  jaitice,eqaity,  and  good 
Gonacience.  JTaffMa  Siytaiffi  v.  Matludi%,  J.  L. 
S.,  11  Bowt..  B51 :  X.  B.,  14  I.  A.,  89,  referred  to. 
Umioosia  Bure  v.  Hhuiata  Bahk 

IT.  Ih  B^  16  AIL,  68 


-  Sight  qftt 


to  provt  jfrtfenntialljj  to  otier  crmlilort — Wagu 
of  eaptatit  and  erea. — Where  a  iteam  tug  company 
wa«  being  wound  up  nuder  the  Indian  Companiea 
Act,  ISea,  it  being  admitted  tliat  the  reaide  were  in 
the  habit  of  going  to  aeK,—Stld  that  the  eaptunt 
and  crew*  were  entitled  to  rank  preferentially  and  to 
be  pud  tbdr  wagea  in  full,  in  priority  to  the  claima 
of  other  creditors,  Sepiblt — They  would  be  slinilarly 
entitled  if  the  veneU  plied  rabttantially  in  tidal 
watcn,  wbcthw  plying  actnally  on  the  open  aea  or 


COMFANT—eotUiniud. 

7.  WINDING  VF—eontiiuitd. 
not  Htld,  all",  that,  in  the  abeence  of  any  contract 
or  onitom  to  the  contiary,  the  capUJni  and  crewa 
were  monthly  serranti  of  the  oompany,  and  wer« 
entitled  to  be  pud  only  toi  the  month  in  which  they 
were  diimiMed.  Btld,  alio,  that  aKranla  of  com- 
panies generally  bad  no  right  to  prove  in  preference 
to  other  credibn,  or  to  bo  paid  infnil,  or  in  priorttr 
to  them.  Bat  where  ^  by  hU  contract  wat  to  be 
paid  B1,000  on  any  breach  of  ite  term^— flaW 
that  he  wai  entitled  to  prove  for  Rl.OOa  In  U 
TM  iKBUw  CoMFams  Aot,  1866,  xxd  or 
CAMWTrrA  Sruu  Tna  Asbooukkib,  avd  dikk 
SiBTSRS  Sinuc  Tns  Cowaun 

[a  lud.  Jar„  IT.  &,  17 

Bnt  Ma  Ix  TBI  luTcn  or  Asaa  Aim  Habibb- 

x jlH'b  BiKK  .    1  Ind.  Jar.,  H.  a,  868 

where,  however,  the  nder  was  made  nnder  a.  «  of 

the  Insolvent  Act 


Wtgn 


./„ 


U- 


ho*Ttrt—Be»g.  AHi  III  of .  _  ._,   

— The  wages  of  labonren  employed  under  fieutal 
AeUlnd>186SandTIof  lS65u«  leviabU  out  of 
the  land,  and  form  a  primary  charge  upon  it,  into 
whoaesoerar  hand*  it  may  pas*.  Therefore  such 
labooren  are  entitled  to  thdr  wages  in  full  agabst  a 
company  which  i»  being  wound  np  >  and  pnrchasen 
of  the  land  from  the  company  are  entitled  to  set  dt 
against  the  porchase-monej  payments  made  l^  than 
to  snch  labnurera  on  account  of  wages  due  to  them 
by  the  company  previous  to  the  pur^use.  Ik  Tm 
VArriB  oi  TH»  Ifdiak  ConanH  Aw,  1866,  hxo 
SoinaXHir  CaoBts  XsA  Coupakt 

[S  Ind.  Jut,  S.  a,  ISO 

TO. ; 8aU^  ofttrmat 

— Proof  ttf  i>lai«u.-~A  had  bean  engaged  as  ssdit' 
ant  to  a  company  for  three  years  under  articles  of 
a^eement,  which  eontuned  no  provirion  for  bis  di»- 
misaa],  except  in  ease  of  ^a  fsjinre  to  parfram  hi* 
covenants  w  for  misoondnct.  Before  the  expiration 
of  the  three  yean  the  company  was  ordered  to  bs 
wound  np  under  the  In£an  Canpv>i(s  Act,  1866. 
At  or  about  the  time  of  filing  the  petition  to  wind 
up,  notice  had  been  given  to  A  ttat  his  services  were 
no  longer  required.  Since  then  A  had  been  unsblei 
though  he  had  done  hit  beat,  to  obtain  aervice  elsa- 
where.  A't  "period  of  contract  had  mnoe  ci[Mred. 
B  also  had  been  nmilarly  engaged,  bat  had  recdved 
no  such  notice,  and  was  still  cootinning  in  the  con- 
pan^l  Bervlc«.  His  period  of  contracts  had  not  yet 
eipired.  In  a  proceeding  in  proof  of  claims  of  eredi- 
tora  agunst  the  company,— ffljii  that  A  was  entitled 
to  Ilia  salary  to  the  end  of  the  period  of  three  years. 
B  was  also  entitled  to  his  salary  to  the  end  of  the 
period  of  hia  conttact,  or  should  that  happen  fint. 
till  the  company  came  to  an  end.  Iir  Shi  lUTm 
Ot  iK»  iHDiAa  CoHraMisa  Aw,  1866,  aitd  Sbbb- 
flAuooB  TsA  COHPANZ       2  Ind,  3ur„  H.  S.,  967 


-itrcanU — Frierii 


-  Unpaid  » 


»U~Frierilf— Indian  Companiit  AH,  VI  of 
-Under  the  Indian  Companin  Act,  VI  of  18^ 
the  claim  of  serranti  of  a  company,  in  rtspect  td 
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7.  WINDING  UP— ewrtiwMrf. 
vopkid  wages,  hu  no  priority  to  othei'  debt*  due  bj 
the  cmnpui;.    br  b«  Passu.  Mhj.  CAMPAirr 

(X  lu  &,  10  Bom^  9U 

lOft  Companies  Jst 

(TI  of  1S8»J,  *.  lea—EatraonUnarf  fonr   ^ 

lifwUiun — Cottt.r—Cfrma  penou*  oouucted  wttb  a 
eompao;  tiaaa  in  oonne  of  UqukUioOi  whn  were 
>liQ  K>me  of  the  d«fcaiduiti  in  t,  pen^g  mit  bmnsbt 
b;  the  oompeny  Und  revired  mbieqaetit  to  the  t^er 
for '  winding-  vp  b;  the  official  tiqaldator)  for  an 
sooonnt  and  for  the  recovery  of  certain  nuns  alleged 
to  have  been  paid  to  the  promoters  of  the  conpaay, 
having  been  eiaained  itndfT  an  order  obtuaed  under 
a.  168  of  the  Companiei  Aet,  1863,  applied  thiongh 
their  Maosel  for  eeeta  lacDrred  an  ladi  exatniaatiou. 
Seld  that  no  order  ai  to  neb  ooftt  oooJd  be  made. 
In  TBB  KinxB  •>  TSi  ImuH  CoMFuniB  Aot, 
1862,  UP  Bi  ZHI  HAsiKB  ov  T.  F.  Bmawir  ft  Co. 
[I.IbB.,lACaaa,9ie 

lOL— ; • I7»  f  ■  e  e  s  1  »/•  I 

ijnIiMtiew  to  makt  Aankoldtrt  liable — Cotlt — 
fraotid. — An  unnieoesafnl  application  by  an  official 
Iknidater  to  place  oertajn  sbarehotden  upon  the  list 
ec  eontribntonee  having  been  toadjtdt  made  in  the 
liqnidaUon  of  the  company,  the  CWt  ordered  that 
the  eort  of  each  side  tboidd  be  J«id  ai  a  flnt  chaise 
ovt  of  the  estate.  Is  tki  vArasB  ev  West 
HOTKOWK  lu  CoJuurx  .  L  Z<.  K,  11  Aii„  840 
{H  LuaiLrrT  of  OmoEBs. 

MHL Voluntary  winding  op— 

Imgnirg  Ma  eondmef  of  liqaidafort — Coaipamti 
Aot  fVI  of  ISSa),  I.  ai4—MUfea,anM  or  iroaek  of 
tmri—FracUot—Prccedmrt— Affidavit,  ContaUt  of 
— Amimdm,  CoiUeiUt  o/.— Where  oontribatories  of  a 
•OMpanj  in  rotnntsry  liquidation  comptun  of  tlie 
cwdnct  of  liqnidators  in  tiie  winding  op,  and  de^ 
an  bqniry  under  s.  214  of  the  Indian  Compaiure  Act 
ilTI  of  1682).  the  proper  pioeediurt  u  by  nuniDon* 
in  chambaa.  Whse  it  is  sought  to  make  an  officer 
of  a  oompsny  Bable  for  misapplication  of  the  fnods 
of  a  oaunaoy  or  for  misfeasance  or  breaeh  of  trust  in 
ralatioii  to  its  albuTs,  the  iom  songht  to  be  reoorered 
ehoold  be  definitely  stated  Id  the  nimmons,  and  the 
poonda  Dpon  which  the  application  is  lased  shonld 
M  fully  and  adeqnately  set  ont  in  an  affiikvit  or 
aadaTitu  In  BB  Juahoib  EiKAin  &  C». 
HoBiUHi  BtBTOiUi  Dasab  V,  Pbstoimi.Edaui 
Dbabwax  .    X  Ik  B.,  10  Bom.,  ^ 

108. AnOitot—Miiftatanci,— 

Sawtagt* — £sSHrfe>e*«  qf  lott — lAmitaticm  Aet 
(XV  nf  ISrrj,  eeh.  II,  art.  SS.— An  anditoi  of 
a  eompanj-  to  which  Act  YI  of  168Z  applies,  who  is 
dnly  appointed  by  a  general  meeting  of  the  company 
and  not  casually  called  in  as  occauon  may  iv^irc, 
is  an  officer  of  the  company  within  the  meaning  of 
s.  214  of  the  abovementioned  Act.  Inn  tie  London 
and  Oentral  Banh,  L.  S.  (1896),  2  Ok.  D.,  673, 
tefored  to.  The  crmpenntion,  vUch,  under  i.  2L4 
of  the  Indian  Companies  Act,  1882,  may  be  asscased 
against  a  defavltmg  director  at  other  officer  of  a 
comptoy,  is  of  Uu  nature  of  damages  J  it  is>  therefore, 
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neoeisary  that  the  tbes  to  the  company  in  reapeet  of 
which  compensatiOD  is  asked  tta  sbauld  be  the  direct; 
and  not  a  remote  and  more  or  Itss  ipeculative,  conse* 
qnence  cf  the  misfeasance  or  neglect  of  duty  on  the 
part  of  the  director  or  other  officer  of  the  company 
from  whom  compensation  is  sought.  The  special 
proceeang  proTided  for  by  s.  314  of  Act  VI  of  1862 
b  not  subject  to  the  limitation  prescribed  by  arL  86 
of  Bch.  II  of  the  Indian  Limitetion  Act,  1877.  Cok- 
MLL  e.  HiiCAUEA  Babk     .     I.  It,  B.,  IS  All.,  12 

104.  Bnbstltatioii  of  representah 

tlTe»  of  dMoaaod  TSBpoadent  on  partloB— 

Conpaniet  Act  (VI  of  1883),  ,.  aii~Civil  Fro- 
etdnn  Code  (1883),  i.  868.— S  W  and  others,  oontri- 
Imtoriea  to  a  company  which  bad  gone  into  liquid*' 
tioD,  filed  an  applioation  nnder  a.  214  of  Act  YI  of 
1682  directed  agunst  certain  oficen  of  the  company. 
That  appSeation,  after  eert^  iaraes  bad  been  framed 
and  partiaUy  tried,  was  dismissed,  and  an-oider  was 
also  made  giving  corte  against  the  api^kanti.  The 
applicants  applied  to  the  High  Court  s^nst  the 
order  of  dismissal.  Pendmg  this  appnl  one  of  the 
oppoiKe  parties  died,  and'  it  was  sought  to  pnt  hie 
legal  representatives  upon  the  record  of  the  appeaT 
as  a  respondent.  Sold  tJiat  in  view  of  cipUnation 
II  to  >.  214  of  the  Indian  Companies  Act,  1882,  the- 
logal  representatives  of  the  said  deceased  reepondent 
could  not  be  brought  upon  the  record,  either  in  respect 
of  the  relief  prayed  for  in  the  original  application  or- 
in  respect  of  tlie  order  "■tilting  costs  payable  by  the 
applicants,  as  thab  order  could  not  be  separated  from: 
the  dltndssd  of  the  application.  Wau  «.  Howabd- 
[I.L.B.,  18AIL,  Ua 
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1.  CIVIL  CASES. 


lizcdbyGoOt^Ic 


Diaser  of  cases. 


7.  WINDING  VT—e<nUiiuunl. 


irkvrtl  under  tbe  uticle  qaoted  kbare  were  entitled 

to  be  p^  oat  of  the  aneti  of  the  locist;  in  priority 

to  the  other  membert.    Amnruiui  Pnui  v.  D'Sbma 

CL  HIL,  18  Had.,  86 

84, ■ — ^—  Clftinu  on  aaaetB— Proceifeiira 

ofjudgmenl'd^i  due  to  Stertlarg  of  State— Stay 
of  execMlio*  of  jinlym»iU-debi.'—A  indgment-tlebt 
due  to  the  Crown  ii  in  Bombay  entitled  (o  the  tme 
precedoice  in  execation  u  >  like  jodzmeDt^bt 
in  England,  if  thera  be  no  aped&I  legieUtiTe  pro- 
Tuion  ofledjug  that  right  in  the  partJcnUr  cue. 
Under  limiUr  cironnutuicai,  a  jndgment-debt  doe  to 
the  Secretary  of  State  in  Cotincfl  for  India  ii  in 
Bombay  entitled  to  the  like  precedence,  and  the 
reaMai  u  that  lacb  ddit  b  veited  in  the  Crown,  and 
wlicn  MsUied  fiUU  Into  the  State  trewiuy.  The 
nature  of  tiie  eaaw  of  Mtion  In  rtipect  of  irhkh  the 
jndgment  wm  recovered  doei  not  affect  the  right  of 
the  Crown  or  of  the  Secretary  of  State  in  Conacil 
for  India  to  priority.  Ai  the  Crown  la  not,  either 
expreoly  or  by  implieation,  bonnd  by  the  Indian 


Companiee  Act  (X  of  1866),  and  a 
under  that  Act  tar  the  windlng-ni 
doei  U(A  woi^  any  alUralioii  c3  property,  noh  a 


'  the  windlng-np  of  a  company 


order  doei  not  enable  tbe  Court  to  itay  the  ezecntion 
of  a  jndtrnuDt^efat  dae  to  the  Crown  or  to  the  8ecre> 
tary  of  State  in  Conndl  for  India.  It  ii  a  princiide 
retogiUied  by  the  lawe  of  many  sonntriea  that  cUina 
of  the  Crown  or  State  are  emtled  to  preoedenoc^ — 
e^.,  the  Hindn,  Soman,  and  French  codei,  the  lawe 
of  8p^,  the  United  Slate*  of  America,  Sootland, 
and  England.  Sbobeubx  o>  Sxui  III  CovmnL 
xoB  Iin>u  V,  BoMSAX  Iiusma  un>  Ssxmiia 
COKPAKX     ....    6  Bom.,  O.  C  SS 


seamd  ervditort- 


-ApplieaHim   of   Buglitk  law 

.  _'7_« Tt-l-Ztl I?— .-j_ 


le  Ini£an  itatnte  law  by  whidi  on  the  wtncBn^ap 
ui'  a  company,  Mcnred  credUon  are  «ntitled  to  any 
preference  over  anaeetxred  oretBtore,  In  nch  irocee^ 
Ingi  the  mle  of  bigliah  law— that  ieonred  ere£tore 
can  only  jBove  for  Uie  balance  of  thdr  debta  after 
dedoetuig  the  ralne  of  tbdr  ■ecnritice  ehottld  pre- 
Tail  u  ^Aji%  coneonant  wHh  jnitio^  eqnltr,  and  iooi 
conidenee.  Waglela  Mt^fOi^i  v.  Matlidi*,  I.  L, 
S.,  It  Bom.,  561 .-  L.  S.,  14  I.  A..  SB.  referred  to. 
UiriioOBiB  Babe  e.  Houuta  Bikk 

[L  L.  B.,  le  AIL.  63 

86.  ~ 


Sights ttnautM 

to  jwooa  fr^trtntialls  to  otter  erMUtori — Wagt 
i)f  eafitaiM  and  crev.—WHere  a  iteam  tog  company 
WB*  being  woxutd  op  nndtr  the  Indian  Companin 
Act,  1866,  it  bdng  admitUd  that  the  reWeli  were  In 
ti>e  haUt  of  gcang  to  tea.— JTeld  that  the  captafaii 
and  cieiri  were  enfitled  to  rank  preferentially  and  to 
be  paid  tlidr  wagn  in  full,  in  priority  to  the  dunu 
of  other  ereditore,  SraiiJe— They  wodd  be  nmilarly 
entitled  if  the  veneli  t^ied  enbitantially  in  ti^ 
waten,  whether  plying  actnally  on  the  open  lea  at 


COXFAITT— eo<i<MMrf. 

7.  WIRDINQ  TJF~cei^iitMtd. 
not  S»ld,  titn,  that,  in  the  abience  of  any  coutraot 
or  onltom  to  the  contrary,  the  captaina  and  crew* 
were  monthly  eervanti  of  tt^  oamiwnj,  and  were 
entitled  to  be  paid  only  for  the  month  hi  which  they 
were  dinnined.  Sttd,  aleo,  that  lerTanta  of  com- 
paoiea  generally  had  no  right  to  prove  In  prtlaeDot 
to  other  credlt(n«,  or  to  be  paid  infnU,  or  in  priority 
to  tbem.  But  where  A  by  hii  contract  irai  to  ba 
paid  HI,000  on  any  breach  of  ita  term*,— 2r*M 
that  he  wa*  eotitled  to  prora  la  fil.OOa  Ik  >■ 
THB  Imiiiii  CousAwiMB  AuT,  I86S,  Am  OF 
Caiattta  Stiah  Tua  Abiooiatioh,  axd  ubk 
Kaiiksb  Stiav  Tcra  Coxeaitt 

[a  indL  jw,  m.  a,  i7 

Bui  we    IX   TBI   ItATTSK  OV  A«KA  ASD  KABTIX- 

If  Aif-a  Bajtk  .    1  ind.  Jur.,  N,  a,  868 

where,  howerer,  the  order  waa  made  nnder  s.  46  of 
the  InaoWcot  Act. 


87.  - 


TTagn    of   lor 


ho%ren-~Ba»ji.  AHt  III  of  1863  aud  VI  y  1985. 
— The  wane  of  Uboaran  employed  nods  Bnural 
Acta  III  rf  1868  and  VI  of  1866  are  leviable  ont  of 
tte  land,  aad  farm  a  primary  chai^  jipco  it,  into 
whoaeK«Ter  handi  it  may  pam.  Therefore  inch 
labourer*  are  entitled  to  their  wagea  in  full  agaioit  a 
company  which  ia  being  wound  up  i  and  pnrehaMn 
of  the  land  bom  the  compaoy  are  entitled  to  aet  off 
Bgauut  the  purchaee-muney  paymantt  made  by  them 
to  mch  labourer!  cm  aooount  of  wagei  due  to  them 
by  the  company  preriuni  to  the  pitrdBae.     Ik  ihi 

lUTTBB  0»  THl  IVDIAK  COVfAITIBB  AOT,   1866,  AKO 

SouTSBHK  Caoeab  Tu  ComjufT 

[8  lud.  Jnr^ZT.  a,  188 

M. Salary  qftarvaia 

— Proof  of  elaimr.^A  had  been  engaged  a*  aadib- 
ant  to  a  company  for  three  yeart  under  articlei  of 
agreemmt,  which  centred  no  providon  for  his  dle- 
miual,  except  in  cMe  of  A'l  failure  to  perform  bia 
oovcnante  or  for  miKnudnct.  Before  the  eipiiation 
of  the  three  yean  the  company  wai  ordered  to  be 
Wound  up  nnder  the  Indian  Companiei  Act,  I860. 
At  or  about  the  time  of  filing  tlie  petition  to  wind 
np,  notice  had  been  givoi  to  A  that  hie  aerricei  were 
no  longer  required.  Since  then  A  had  been  onablei 
though  be  had  done  hii  beet,  to  obtain  eerrice  elae- 
where.  A't  'period  of  contract  had  eince  ex[rired. 
S  alio  had  been  rimiluly  engaged,  but  had  leceiTeA 
no  mcb  notice,  and  wai  itill  continuing  in  the  coia- 
panji'i  service.  Hia  period  of  contraoti  had  not  yel 
expired.  In  a  proceeding  in  proof  of  claimi  of  credi- 
tor* againattbecompany,— ff<;(f  that  A  ww  entitled 
to  Ilia  wlary  to  the  end  of  the  period  of  three  yean. 
B  was  also  entitled  to  his  salary  to  the  end  of  the 
period  of  his  contract,  or  should  that  happen  first. 
till  the  company  came  to  an  end.    Ik  ihi  lUTTXk 

OT    THB    IllDIAK    CoHPANIBS    A«,  1866,  *K1>  8b». 

uvooB  Tu  COMTAKT       a  lud.  Jur.,  K.  8.,  SS7 
8ft . U»p»U  toagf  »f 


the  cbdn)  of  lertanls  of  a  oompaoy,  in  mpect  o{ 


iizoabyGoo(^Ie 


(  I«  > 


DTOKST  OP  CASra. 


7.  WIKDIira  UP— co-hwwJ. 
Mopkld  wagea,  hu  no  priority  to  other  debts  dnc  bj 
tbe  cmnpuy.    Ix  b«  Fabbu  Kqj;  CaiEFAirr 

[I.  K  B^  10  Boin^  SU 

KMX  Compauiat  Jst 

(VI  <tf  jeatj,  M.  ie»—Batraordiaarf  povtr  (tf 
tt«  Covrt  asder  Oa  Companiet  Aet—£mami»afio» 
tffiMmtn — Co*ttj~Cvma  peneus  ocouwcted  with  a 
CMopuy  tbn  in  conne  of  U^uldalion,  who  were 
■lio  lome  of  the  defendanU  in  >  pending  niit  brought 
by  tlie  company  (and  reirved  rabieqDent  to  the  ocder 
for 'winding;  op  b;  the  official  UqatilatoT)  for  an 
•ooonnt  and  for  the  leeotery  of  oert^  nuns  alleged 
to  hftve  been  paid  to  the  pFomotere  of  the  company, 
haring  been  aiaMined  nnder  aa  order  obtained  under 
1. 168  of  the  Companici  Act,  1863.  applied  throagh 
thdr  wmnMl  tor  «oiU  Inonrred  on  waik  examination. 
Said  that  no  order  aa  to  nich  ooat*  oonld  be  made. 
1h  TH>  ItA^ns  •>  TBI  IlTSUa  COMPASUB  Aoi, 

186%  An>  nr  tbm  hasibx  or  T.  7.  Bbswh  k  C», 
[I.XhB.,llCaJa,SU 


lOL' 


-Citu 


.*/•' 


afplieatio»  to  matt  Aafholdtrt  liablt — CotU — 
fraatiM.—Aa  onmeceMfnl  appTication  by  an  official 
UqnidBtor  to  place  cert^  elureliatder*  npon  the  Uat 
ef  ombribntoiie*  bkTiiig  been  tondjlda  made  in  the 
liqoididion  of  the  company,  the  (Unit  ordered  that 
tne  ooft  of  each  dde  iliomd  be  piid  ai  a  flnt  charge 
oat  of  tlie  eitate.  Iir  tSM  iutsbb  et  Wsac 
Horxiows  Tu  Cokf mr  .  1. 1^  K,  U  AIL.  848 
(^  LUBIUTT  01  Omonu. 

101 Voluntary  wlndins  iip~ 

Agwrjr  into  eondwH  of  liqndafort—Companiet 
Jtot(Vlof  18S&},  ,.  2U-~llUfaamii>a  or  bnaeh  of 
tr%it~Fractiet~PTW»i%it~Jffidant,  Co%tenU  of 
— Bvmmoiu,  Comtenti  of. — Whfre  CMitribatoriea  of  a 
•ompanj  in  Tolnnlary  liquidation  oompladn  of  the 
oondnct  of  ilqnidaton  in  the  wining  op,  and  deeire 
•n  inqniry  onder  *.  SU  of  the  Indian  Compauira  Act 
^I  of  1883),  the  inoper  piocednrt  b  by  nmmutu 
in  ehambcm.  Where  it  ii  aongbt  to  mahe  an  offlcw 
of  a  company  Bable  for  misapplication  of  the  fnodi 
of  a  company  or  for  miifetuance  or  bmth  i^  tnut  in 
relation  to  Ua  aflaiis,  the  *am  longht  to  be  reoovered 
■boold  be  defloitely  stated  in  the  mmmoDB,  and  the 
groutds  opon  which  the  appUcatioa  is  based  shonld 
BO  fnHy  and  adequately  set  out  bi  an  affidavit  or 
aS davits.  In  xa  Jbeahoib  Kisun  i  C*. 
Hcniuui  Bditmui  Dasab  c  Pbstonji.Edaui 
Duxwu  .    L  Xk  B.,  U  BoDL,  86 

10* Auditor— JWi»/sa.«»Ds— 

ZfamageM—Btmotenett  iff  lou^Limitatiou  AiA 
(XT  Iff  1877J,  (oi.  II,  art.  86.— An  aaditor  of 
»  company  to  which  Act  TI  of  1B82  appli»,  who  is 
dniy  appointed  by  a  gencisl  mecfting  of  the  company 
and  not  CMoally  called  in  as  occaiioQ  may  rc^irG. 
is  B»  officer  of  the  company  within  the  mouiing  of 
•.  814  of  the  abovtmentiDDcd  Act,  lu  m  f\t  Loudon 
and  Gentral  Bank,  L.  S.  (1896),  2  Ch.  D.,  673, 
r«ferred  to.  The  crmpeniation,  which,  ondcr  s.  314 
of  the  Indian  Companies  Act,  1888,  may  be  auciied 
against  a  defaulting  director  ot  other  offlcec  of  a 
(ornpuy,  ii  of  Uu  natore  of  duuigcs  j  tt  is,  therefore. 


C01£PAinr-*Mw/«<W. 

r.  WISDING  DP— cMW/wW. 

necessary  that  the  tbu  to  the  company  in  reapect  of 
which  compensation  is  atked  for  shonld  be  the  direct; 
and  not  a  remote  and  more  or  Jem  speculative,  conse- 
qnence  of  the  misfcaaanoe  or  neglect  of  dnty  on  the 
part  of  the  director  or  other  officer  of  the  company 
from  whom  compensation  is  soughL  The  special 
proceeding  provided  for  by  t.  314  of  Act  VT  <rf  ]883 
H  not  subject  to  the  limitation  prescribed  by  wt.  86 
of  sch.  II  of  the  Indian  Limitation  Act,  1677.  Coir- 
KUL  e.  HUUXAEA  Babk     .    I.  L  Iti,  18  All.,  la 

10*.  BnbstitQticMi  of  repreflentOf 

tlTe»  of  dAoeasod  reepoiidNit  m  parties— 
CotnpauUt  Act  (VI  of  1982),  t.  314-~Civil  Fro- 
etdure  Code  (1882),  ».  3e8.—R  JT  and  otfiert,  oontri' 
bnttniea  to  a  •ompany  which  had  gone  into  liquida- 
tion, filed  an  application  under  a.  214  of  Act  VI  of 
1888  directed  ag^nit  certam  officers  of  the  company. 
That  appUeaUon,  after  certata  issues  had  been  framed 
and  partiaUy  tried,  wi«  dismissed,  and  an'order  wu 
also  made  giving  ooata  aniaBt  tHe  applicants.  The 
Spplkauts  appealed  to  tba  High  Conrt  sgalnat  the 
order  of  dismissal.  Pending  tlfis  appeal  one  of  the 
opposite  parties  died;  and  it  was  sought  to  put  hU 
It^  representative!  upon  the  record  of  the  appeaT 
as  a  respondait.  Ktld  tiat  in  view  of  eiplanation 
II  ko  s.  814  of  the  Indian  Companita  A'rt,  1^2,  the- 
l^al  represmtatives  of  the  aaia  deccseed  respondait 
eonld  not  be  brought  upon  the  reoord,  either  iu  respect 
(rf  the  relief  prayed  for  iu  the  original  applicatiou  or- 
la  respect  of  the  order  making  carta  payable  by  th» 
applicanto,  as  that  order  could  not  be  separated  ^m: 
thedigmlaa^  of  the  appUcation,  Waiji  p.  Howabd 
[L  Zi.  B.,  18  AIL,  ICK 

"  COHFA8S  MAP,"  MBAmNG  OT— 

— ^" Compass,  map"   genet 

rally  means  the  revenne  survey's  map.    Bbttb   v 
MAEoium  lucABL  CHoiroa&r     .    20  W.  B^  fiSL 

cokfxbbatiok: 

Cot. 

1.  Cim,  Casbb i!|43' 

8.  CBnoifAL  Ca8H       ....  14UI 
(ft)  Fob  Loss  ob  Ixjgbe  oadsbd 

Bi  OniKoi         .  .  I44ft 

{h)  To  AoouHKD  OS  DisKuui.    at 

CowuinT  ,        .        ,        .  1447 

AmCobvs-  BfiouIi  Casbb— OoTBBHHiire. 

CUanlL,  91 

St  CiBBB  niTDSB  Labs  AoQirnmiOH  aot,. 

BB,  86,  89. 
Sse  Casbb  dhsbb  LAia>LOBi>Ain>  Tbhavt— 
&(rtLi>iiiasOHLAini,UiaiiT  tobbkove — 

COMrBBBAIIOK  BOB  IlDBOTBHIHTB. 

K  CIVIL  CASES. 

I. BelesM  of  attached  property 

—  Civil  Proetditr*  Code,  1869,  t.  8S,~Compcnsatua 


lizcdbyGoOt^Ic 


DIOSST  01  CASBB. 


(    1*«    ) 


COMFEOrSATIOIT— «<Hif(»««J. 

1.  CIVIL  CABES— CMohMbi. 


which  diepoKs  of  the  cms,  and  cuinot  be  given  b; 
■notber  Court  in  whole  ctl«t»dy  Eertun  property 
baloDgmg  to  the  defeodsot  has  been  found  kiid 
attached  at  tha  instance  of  the  pUialJff.  Hdu 
SooKSKBY  DoaaBB  «.  Bdbqbbi  Mosum  Dosb 

[SW.B^UlB^SS 

SL. ExcesHlve  attaahnMnt— f7tf<t2 

Proeedtm  Codt,  ISSff,  *.  88.— Where  a  lait  wai 
for  B8,000,  and  llie  plaintiir,  who  wu  declared  en- 
titled to  B677i  without  anfficient  gronnda  attached 
the  defendant'!  property  to  the  amonnt  of  RS/X)0,  the 
defendant  wai  held  entitled  to  ccanpenaation,  Uiso- 
■mi  BiuMDSiK  o.  EosfiBDi  Bdkbb  Eeut 

[8  W.  B^  Wa.,  M 


Crott  claim  in  natatory  niU—Set-qff'—Fra«liee. — 
Id  a  summary  suit,  if  a  defendant  has  bean  arretted 
before  judgment  and  claims  compensatian  for  such 
■ureit  ondcT  ■.  491,  he  is  entitled  on  that  gnond  to 
apply  for  leave  to  defend  the  nut,  and,  if  a  primd 
/aaie  case  is  made  ont,  leave  to  defend  should  be 
given.  (2)  Under  the  Civil  Procedure  Code  <Act 
XIV  of  1882),  a  cross  claim  made  by  a  defendant 
against  a  pl^ntiS  cannot,  in  ordioary  cases,  be  set  up 
as  a  defence,  except  when  it  arises  oat  of  the  veij 
truuaction  sued  upon  and  is  in  the  nature  of  a  set- 
off I  but  the  special  cross  claim  provided  for  by  a.  4S1. 
of  the  Code,  vti.,  a  claim  fur  compeniatioa  for  arrest 
on  inaofficient  gronniii,  may  under  tlut  sectlan  be 
taken  into  account  in  any  suit,  and  the  amount  awarded 
as  compensation  be  airarded  in  the  decree,  and  thus 
pro  tanto  he  a  defence  to  the  plaiataffs  claim  in  the 
Biut.    BoiTLix  V.  FBTHBLa 

[L  I..  B,  18  Bom,  717 

2.  CBUOHAL  CASES. 
(a)  PoB  Loss  OS  iMnrsx  (ucsKd  sr  Ormam, 

4. Order  tlut    parUoa    ot  fine 

should  iM  paid  aa   Oom^aaaiAon— Criminal 

Procedure  Code,  1861,  i.  44.—The  accused  were  con- 
victed of  the  theft  of  some  bullocks  and  fined.  Under 
«.  44  of  the  Criminal  Procednre  Code,  the  Magistrate 
directed  that  the  flues,  if  collected,  iihould  be  paid 
to  a  witness  as  oompensation  for  having  ta  return  tha 
bullocks  which  he  had  purchased  to  the  compWnant. 
Seld  that  this  order  was  bad.  The  tale  to  the  wit- 
ness was  not  "the  offence  complained  of"  within  the 
meaning  of  s.  44.     AxcplreKODB 

[7  Had,  Ap,  IS 


0OKESSSKVlOS-<»miinmti. 

2.  CKIIUNAL  CASBS— aoa«*M<l. 
the  itolea  property  is  reeovared  and  reatored  to  flia 
owner.    Bsa.  v.  Tkupta  Bh  Nnieupl 

[5  Bonu,  Cr,  41 

a ITatare    OF    oomponaation — 

Xof*  io  farton  w'ursd — Damagtt. — The  compensa- 
tion awtjtied.  under  s.  44  of  tne  Code  of  Criminal 
Fiocadure,  to  the  person  injnred,  in  cmisideration  of 
the  los*  which  he  baa  nlfered,  eoireapauds  to  damages 
awarded  In  civil  pmeecBngi.  Qubbs  c.  Buioo 
TT BW.B,Cft.,76 


6.  - — Award  of  portion  of  fine  In 

theft  where  propertr  la  reoovered.— Whera 

loss  is  occasioned  to  a  perscm  whose  property  has 
Iwen  stolen,  it  U  not  illegal  for  the  trying  Magistrate 
to  award  portion  of  the  fine  inflicted  on  the  accused 
as  amends  to  the  owner  of  inch  pTQUcrty,  although 


1661,  awarding  oompcDsatian  to  the  compUnant  ont  of 
a  fine  inflicted  for  eanring  hurt  reruacd,  »s  there  waa 
AA uia  record  to  diowthatlcM  was  caused 


SaKBBB  Babaji 


8  Bom.,  Or.,  43 


r between    oo- 

defbndants— CfTniaoI  Procedure  Code,  t.  44.— 
A  Hanstrate  has  no  powto'  to  take  property  from  one 
defendant  and  give  it  to  another  d^fdidant.  Ano- 
rruom         ....    4Kad-,  Ap.,  28 


B.  Itijary    by    negUgenoa     of 

•eonaod — Aieard  from  fint  inpond  on  perton 
nsgligtntlg  diggiag  pit  vhcrebf  anefhtr  ptrton  teat 
i^nrtd. — An  sward  of  oompensation  to  the  wi^nr  of 
a  person  who  died  in  consequence  of  a  fall  Into  a  pit, 
negligently  dug  by  the  accused,  from  the  fine  imposed 
on  the  latter,  is  illegal.    Baa.  v.  SaiABASlPfA 

[7  Bom.,  Or.,  79 
10.  - 


-  Death  caused  by  rash  and 
negligent  oat— Criminal  Procednre  Codt, ,.  546^ 
Con^emation  to  tndow  of  deeeared.—An  orda  that 
the  amount  of  a  fine  imposed   on  one  convicted  of 


In  u  Lvtoskaia 

11.  - — Death    oauaed    by     negU- 

OKiOO— Criminal  Proeadnra  Code  f  Act  X of  isaaj, 
t,  B4S — Compentalion  to  mdov>. — A  Magistrate 
imposed  a  fine  in  addition  to  a  "^' '  ' 


I.  Ik  B..  IS  Mad.,  US 


onviction  for  the  ofhoce  of  caoDDg  death 
by  a  lash  and  m^Iigeut  act  and  gave  compensation 
to  the  widow  of  (he  deceased  out  (rf  the  fine  iqiposad. 
Held  that  compensation  oould  not  be  given  to  the 
widow   under   Criminal   Procednre     Code,     t.  &4C 

tI.XbB,aL3Cad,74 

IS.  Hairs  of  parson  BTiBbrlng  by 

tsSBOXO— Criminal  Procednre  Code,  1661,  t.  44.— 
Cempensatdon  nuder  t.  44  of  the  Code  of  Criminal 
Procedure  cannot  be  awarded  to  any  one  excepting 
tlie  person  who  has  directly  sofFered  by  the  ofrenee. 
It  cannot  be  given  to  tfao  hdrs  of  a  pcnca  who  haa 
been  killed.    Qirinr «,  Lall  Sutoh 

[I9V.B.,0lv,8e 


lizcdbyGoOt^Ic 


DMUOT  Of  CA9ES. 


COUP  SSBATUm- 

i.  CBIMINAL  CASKS— «oa«tMMA 
'    18.  ■'-— I  Vonn  of  order  tor  eompaor 

'Wtbm— CrMUMi  JVMMhir*  Cedt,  Otl,  i.  M.— 
Ttw  wrtrd  of  coKueDntioii  icttOMd  to  in  «.  M  of  ttie 
Code  of  CiiniiiHl  Pramdnre  (hoold  Iw  •  nit  tA  the 
untenoe  aod  order  m>de  upon  >  oonTiotvui  for  an 
dtence  of  the  iwton  (pecifleil  thsdn,  and  ihonld  be 
found  upon  ■  (tatentent  of  loaa,  danucs  oc  meaam, 
aa  the  case  ma;  be,  aocerlained  at  the  trial-  Qvuv 
«.  QocB  Cbdbs  Dobs     .        .    U  W.  B.,  Cr.,  58 

14. Xiiiie««itpitr6hMorar»toIan 

prmwKtJ — ra*)*— AktJ  ^  foriiou  »f  *m»— 
^Jrimimut  ProMdmm  C«<U,  Wn,  «.  MM.— Tt>ei«  a 
•^tnaa  haa  bem  oonTioted  of  tlieft  and  aoitaioed  to  a 
fiD«,  t.  MS  of  the  Code  of  CMnlnal  froMdnre.  1872, 
dooi  not  anthoriie  a  Hagiatiate  to  award  part  of  tiie 
A&e  w  onmpfnaattoii  to  a  paaoa  who  ba«  mnoooitl; 
aoTchaied  the  itolea  pnipertj.    Qnnx  •.  Bbsdov 

[L  I*  B..  e  Kad,  aas 

IB.  - 


Crimi%al  Frcetd^n  Oedt,  1872,  i.  SOS. —The  exprea- 
elon  "taken  into  accMunt"  inth*  Code  of  Ciinunal 
Procednre,  s,  SDSi  mean  tbtA  tb(  oompeneation  awarded 
bjtbe  Hagittnito  ii  to  be  taJun  into  ooiaidenitidn 
by  the  Court  in  a  mbaeqiiait  civil  nit,  not  that  it  ia 
to  be  aftenwrdtdefactodfw)  toe  Aamagea  awarded. 
Lot*  a.  Adbwobtx  SS  W.  B.,  886 


16, bdtrect  oon.aeqiienaBi 

reoiittliig  from  the  ofAnoB— Cn'MMa/  PmM- 
-Atre  Coit  (1882),  «.  Mff-— CanMuatJatt  for  loaa 
«MiMd  by  inability  of  Hw  tonidunui  *"  •**'^  *" 


,  daBd«r*.6tfof  the  Coda  of  Criminal  Pnoednre, 
which  dcali  with  expenaaa  famuied  bi  the  pwaewtBon 
and  witb  eompauaUoa  for  tlie  tajnij  only.    Quia>< 

[LU&,»Bo«i,488 

17. ' Awftrd    of     oomponMtton 

vrlier«  nofliw  la  Inflleted— Cnaiaoi  Promimt 
Code  (Act  Z  ^  ISmj,  «.  MS.— Where  an  aeenied  ia 
diecharged  and  no  &ne  ii  impoeed,  no  order  for  payment 
of  mmpeneatlon  can  be  legally  pa«ed  under  t.  H5  of 
the  Cruiuiial  Procednre  Code.  IkbiBistooDviuji 
p.  L.  B^  Sa  Bom.,  717 

la OMtla  Vnmpma  Aott  1871, 

B.  9ft— m<tpti  M«nrt  Iff  emUla—CotU  ptnd  ig 
eoB^iJaiaaal — Stms  .  or  imifritommtat  w  d^amlt  of 
pagiKtnl  qfflmt.—TiM  Ule^  gdnre  of  cattle  nndv 
a.  19  of  the  Cattle  Treipaai  Act,  1871,  b  not  a 
criminal  oltenob  The  law  allow*  eortafn  HagiitaatM 
to  adjudicate  oompcnMtko  to  k  perty  injured  by  an 
fflcgij  idinre.  Omrt-feei  jmii  by  the  compUnaot 
may  torn  part  of  nicb  oompauatMi.  It  la  ncA  law- 
fnl  to  pate  a  wntence  of  Sn*  or  imprirauMnt  tn  de- 
fault of  payment  of  tlie  campcnaatlon  awarded  in  a 
mattrr  under  a.  81  of  the  Cattle  TreapaM  Act. 
la  tHB  lUTiKB  <nr  Ekcabsi  MuvdcIi 

I80.I>.B,607 

nuyta 


COMPENBATIOH— OMtfi'MMiJ. 

a.  CBIHINAL  CASBS-ooaiiHiietf. 
a.  n  of  the  Cattle  IVtapaH  Act,  1671,  adjured 
a  letiare  of  «attl«  to  b«  iUegal,  directed  the  oaptor, 
nnder  a.  81  of  the  Conrt  Veet  A«t,  1S7%  to  pay  the 
oomplunant  the  ooati  of  the  atamp  and  pioccai  fee* 
inonired  in  picaecnting  the  oomplunt.  StU  that 
B.81of  theComrt  PeeiAotdidBotk^ty.  MtldiiMo 
that,  under  i.  23  of  the  CatUe  Tif^M*  Act,  ineh 
oceto  eould  be  awarded  to  tfie  oomptsinaut  as  compen- 
ntioD  for  the  ion  earned  by  the  aeizore  and  detention 
of  the  cattle.     HUBtAin  «.  SiKim 

[L  X^  B..  7  Mad..  8*0 

80.   Joi»t    Jhu~ 

Tim  amd  eotfftntalio*. — Proceeding*  under  ■.  22  of 
the  Cattle  Treipa**  Act  are  qtuui-clvil  in  their 
nature ;  a  Uagittrate  being  at  liberty  uader  that  ecc- 
tioa  to  aaun  and  enforce,  in  a  rammary  manno', 
coBtpcuisUan  for  an  injnn  for  whieh  a  crml  action 
night  be  bionght.  An  orders  Hierefore,  for  the  pay- 
qient  of  a  *am  a*  fine  and  compensation,  paued 
againrt  two  penal*  nnder  that  •eoUoo,  whkb  does 
not  (pecify  the  propcrticnato  aii>oi(ut  payable  by 
each,  11  sood,  Ix  tse  iuttib  ot  Nbu  c.  Mohbob 
[I.  L.  B,  14  Cftlo,  176 


ai.- 


-  niagal  mi 


■»^ 


eattlt — fiiu—Impritonamit  ts  default  i(/  pagmeat 
qf  eompentalion— Criminal  Froeidnra  Cod*  (19S2J, 
I.  886. — An  aacnsed  wai  found  to  have  loaied  the 
oomplMnanf  a  cattle  at  night  from  a  cattle  pen,  and 
to  have  driven  them  to  the  pound  with  the  object  ot 
ili»ring  with  the  ponnd-koeper  the  fea  to  be  paid  for 
their  releaae.  He  waa  proceeded  againit  under  Act  I 
of  1671,  and  under  the  proviiion*  of  *,  22  ordered  to 
pay  campeniation  to  the  complainant,  and  in  de&ult 
to  undergo  one  month'*  ngorou*  impri*onment* 
Stld  that  a.  E2  wai  inapplicable  to  tlie  facta  of  the 
ea*4andthattbeoidra'iDnitbe*etaude.  Onthefacta 
it  wa*  not  a  oa*c  of  "  illeeal  Bcimre  and  detention  "  of 
cattle,  but  rather  cne  of  theft,  at  all  the  element*  of 
that  offence  were  prcaont,  and  the  accnied  ihould 
have  been  charged  with  and  tried  for  that  oftCnee. 
Btld,  farther,  that  the  aentmee  of  impriaonment  in 
default  of  payment  of  the  eompenaatem  waa  mt 
warranted  by  Uw.  CompeoiatioD  may  be  leried  a*  a 
fine,  and  the  (mHiDary  mode  of  levying  finee  i*  lud 
down  in  *.  866  of  the  Code  of  Criminal  Procedure.. 
He  law  nowhere  piovide*  tiiat  Ann  may  be  levied  by 
mean*  of  impriaonmAt.  Pastas  Bu  v,  Abju  Uiut 
PL  I..  B..  Sa  Cftlo,  18» 


bvoftclL  of  OontTMtt  amoonts  to  tJi~Crim^tal 
FroceAmr*  Cede  (Act  V  ^f  lam),  w.  A  ej.  (o).  350 
—Aet  XIU  tf  18S9, 1-  2.— A  mere  breach  of  oon- 
tract  i«  not,  under  the  Srvt  part  of  i.  2  of  Act  XIII 

of  1S69,  an  offence  within  the  meaning  of  the  term  in 
a  4  of  the  Criminal  Frocedore  Code,  and  no  compai- 
■atton  can,  thneforei  be  legally  awarded  under  *.  2G0 
of  the  Code  In  mpeet  of  *neh  brach.  Iv  thb 
lumx  la  TBI  maun  or  Kax  Sabvf  Bsakai 

[4  c.  w.  zr..  ass 
3  A  a 


lizcdbyGoOt^Ic 


(    144?    ) 


Diai<:ST  OP  CASKS. 


COKPinrSATION- 

2.  CBIULNAL  CiSm—eoMlinmd. 

(b)   To  AOOCBKD   OH   DlBMIJSSUr   Ol  ColffLAXHT. 

as. Componsatloii  to  aoOTMod— 

Pomrn-  to  aaard  Bompt%tatio»  vitk/rKi  k»ari%g  im* 
dtttee. — Stld  th&t  It  wu  not  oampetetit  to  tiie 
Hagittnte  to  arder  oMopeDBatiaii  to  the  ftcciued 
nnder  a.  270,  Act  XXV  of  1S61,  witbont  heuiug  exU 
deuce.    Buash  e.  Hakboo 

[a  a  I^  E.,  8.  K.,  IB :  10  W.  R.,  Or,  61 

84.    r    FaUt   earn    (^ 

ih^— Criminal  Praetiart  Coda,  1961,  t.  S70.— 
Ci»np«iuaticin  ii  not  tkllowrible  in  falu  cues  of  theft. 
Jhhoobdh  «.  QtBDHASu  Bui 

fB  W.  B.,  Cr,  70 

Cbidi  Cbowsxb  v.  Bhowjutt 

[1  W.  E,  Or,  1 
(^trsBN  V.  Qoauw  Sin        .    8  W.  H.,  Or^  B7 

Jalc  nmnia  v.  Fashik  Hoasmr 

[a  W.  B..  Or.,  6B 
Dhubai  Nobbxo  c.  Hubbb  Nobbyo 

[7  w.  a^  Cr,  la 


OuBAiuau  e.  Haxbi  Datta 

[18  W.  H.,  Or.,  e 

But    tee    Eali    Cbiibx     Lahibi    v.    S&Oibbi 
Bhoosuk  8a»tal  88  W.  E.,  Or,  17 


ae. ■   Fe»al     Code. 

f,  f74, Bnt  only  in  cases  nnder  Cb.  XT  of  ths 

Criiniu*!  Procedure  Code,  and  therefore  not  in  a  case 
nnder  s.  874  of  the  Feoal  Code.  Bathah  v.  Pho- 
xmiDBB 6  W.  B.,  Cr,  1 

87. a    >70   of   the 

Code  of  Criminal  P[oc«duTe  applies  only  when  a 
complaint  of  an  ofl^tce,  blable  under  Cb.  XT  of  the 
Code.  i«  dismiiMd.    AHOHiMOtra 

teiIftd,Ap,4e 

QTixm  e.  Lalloo  Saaa  .  8  W.  B,  Cr.,  B4 
where  it  was  held  the  sectLm  £d  not  apply  to  esMs 
of  miM^ief  oomroitted  on  land  and  honse-breaUng  bj 
night,  tbongb  both  cont^  an  element  of  oiminftl 
tTcapan  to  which  the  lection  does  apply. 

aiS,  . Amonni  of  eom- 

jMuottM.— HSO  is  the.  meunre  of  eompetuaUon 
Bwardable  fioin  any  complainant,  IirespeetiTe  of  the 
BiimbeF  of  accused  persons.  Qcbin  e,  JjAALOO 
SiKOH 8  W.  B.,  Cr.,  M 

39. Wronjfflii    emf 

fineiMKl. — Compensation  cannat  be  awarded  in  a  case 


on^nl  conflnemait.    Jhabu 
AZQDB  UOVUSAB 


[7  W.  a.  Or,  u 

AUHVDDIH 

[17W.E,Or,l 


COTCPXSBATlOXr—eotaMmed. 

a.  CBIMIHAL  CiSSS—eopUm—d. 


8L  ' 


-  «««#- 


»■<./ 


Bubordiuatt  Jfa^ufrafM.— Snbordinate  U^prtntM 
of  the  second  class  have  no  power  to  award  ftoe*  to 
accused  m  oonpenntion  for  frirolons  and  rexatkn 
prosecntions.    Bsa.  «.  JBLLAf  a  Bix  HmAKAnA 

[1  Bom,  181    . 


ease— CowH^r  W*.— In  a  trial  for  su- 
ing hurt,  the  Snbaidinate  Hagktmte  awaided  cw>- 
potM^qp  to  the  defendant  to  a  friTolona  and  venr 
tions  complunt  under  s.  970  ot  tbe  Code  of  Citadnal 
Procedure.  Eeid  tbst  the  tectkm  did  not  api^y  to 
such  a  case.  Axokxmoci  .  6  Had,  Alk,  40 
-  Oate*  i 


eummviu  «*  oomptauU.ieKtu — Crimmtal  Proeeimrt 
Code,  1861,  e.  370.— Amends,  nnder  a.  270  of  the 
Code  of  Criminal  Prooednre,  are  awardable  <mly  fai 
CBses  triable  by  the  Uagistnte  in  wbtefa  a  lommons 
on  complalht  shall  ordinarily  issae.  Baa.  v.  Baxji 
TAUji  Hut  .        .        .        B  Bom-,  Cr,  IS 

84, ' Fim—Crimimai 

Prondnv  Code,  IBBt,  C\.  Xir.—l.  fine  tannot  be 
awarded  as  oqmpen«atian  In  a  case  Uling  ondw 
Ch.  XIT  of  the  Code  of  Criminal  Proeednr^  1861. 
QuBBs  o.  NuAmrBs  '.  .  8W.B^Cr,eO 
— .  Aitard   oa  die- 


mite9lqfvaxati«*teo<fwla  ... 
Code,  1861.  I.  S70.-Und«  a.  370  of  the  Oimiual 
Proeednie  Code,  a  H^strate  disadsthig  a  complaint 
■■  Mrotons  or  rexatiou  can  only  award  b  mm  m* 
eic«edlns  BfiO  to  the  aoewed  b  j  mj  of  eonpeBM- 
tioo,  and  <BDnot  impose  it  by  Qm  wBy  ol  One  t  nor 
oan  he  directly  tentcocs  the  complainant  to  im^ism* 
ment  in  debnlt  of  paymant.    QSBBV  e.  OOTAi 

[8 IX.  W,  480 


86.- 


-  Failitre  to  peone 


oaee— Criming  Proeeimre  Code.  1S61,  i.  Z 
High  Contt  retosed  to  interfere  with  the  order  of  a 
Hagistnte  flnine  M>m[d^DKata  under  i.  370  of  the 
Com  of  CrindnafProcednre,  whan  it  appwired,  after 
due  enquiry  by  the  Magistrate,  that  the  oompUhtanta 
laid  cUm  to  large  jnmmas  bi  a  chur,  without  pos- 
sessing any  docnments  to  prore  their  ritcUs.  Ib  ieb 
KATOBB  o*  HoraooB  Qhosb     .  U  W.  B,  Or,  10 

37. 


eiarge  of  being  perton  "thad  t 
Froeedtre  Code,  1861,  t.  ISV.—A  -  _„ 
authorized,  under  a.  270  of  tbe  Criminal  Fttteednre 
Code,  to  award  compensation  from  the  complunant 
to  the  accused  in  respect  of  an  unfounded  charge 
brought  agunst  such  accused  of  bfing  a  pasm  of 
bad  character  or  repute.    Qubbb  v.  Bu.  Kisbbn 

[8  W.  W.,  447 

gg_ Offiimet     oiler 

Man  under  Fenal  Codt^The  power  of  M^;iihrataB 
to  awwd  compensation  t«  accoaed  persma  against 
whom  IrivoloBi  and  veiaUoB*  complaints  tiBTe  been 


lizcdbyGoOt^Ic 


DIGEST  OF  CASElS. 


( 


) 


s:  CBIHINAL  CASSS—eontimitd. 
B»de  ii  Dot  confined  to  EompUnta  btonght  nnder 
the  pioTinona  of  the  F«nsl  Code.    QrxBif  v.  TtrsinK 
I*  IT.  W^  »4 

88.  retaf'iout 

eluirgt— Criminal  Froeedan  Coda,  1861,  t.  370. — 
Where  a  compUiiuuit  prefer*  three  chu^n  of  three 
dUlinct  ottence^  two  of  which  are  oSeacet  truble 
nnder  Ch.  XT  sod  one  under  Ch.  XIV  of  the  Code 


if  he  eomiden  the  charge  with  reference  to  the  i 

under  Ch.  XV  to  have  been  Texationi.  MoDBOo- 
ioODUH  Ghobi  aliat  Maskitb  CBunnsm  Osoai  v. 
J  oruK  HaxjulH  .    is  W.  B.,  Cr.,  88 


4a- 


Vtaati 


ehargi— Criminal  Procedmm  Code,  1861, 
Where  k  Indicikl  oAccr  from  ovei^iiiiety  for  the 
dne  kdminiitraUon  of  jnatice  in  hii  Conrt  makee  > 
miitAke  in  taldiig  (tcpt  Bg^mt  partin  irhose  conduct 
•ppean  to  obetmct  Uie  Court  et  Jiutice,  somewhftt 
too  haitil;  knd  without  dne  circnmipedioii,  it  !■  not 
to  be  preinmed  tlut  he  h»d  acted  vexmUonri;  in  the 
MDM  of  1.  S70  of  the  CriiainBl  Procedure  Code,  or 
otherwiee  than  In  perfect  good  fkith,  lo  m  to  jutify 
»n  awud  of  oompeontion  to  the  penon  who  wu 
protected  bv  hii  tfirectieoi.    Avovncom  cui 

[1SW.IL,S06 


4L~- 


-  Criminal  Froet- 


durt  Code,  I.  909 — Vexationt  or  frinolont  oltarge — 
Com  imtliiKted  "tipo*  eomplaint." — A  cue  iiuti- 
toted  h}  the  pollcei  dd  a  -eolnpl^nt  to  them,  ii  not 
inetitatsd  "npmi  eomplaint"  in  the  mdm of  1.860 
of  the  Crimiml  Procedore  Codc^  and  therefore  in 
iqch  s  cue  an  order  awarding  compenntieii'  made 
nnder  that  aection  i>  Illegal.  In  turn  luvna  or  ir> 
ooMTUiin  or  laaa  Iikomm  •.  BaiHsm 

[L  L.  B.,  6  AIL,  86 

Proee- 


dmre  Code,    <•    XO—Vexati<m*    eomplai»l.~The 

Clnont  of  t,  2(0  of  the  Code  of  Cr^iinal  Proce- 
I  nwf  be  ap^ied  in  ennmion-eaiei,  whether  tried 
tntnmaiUf  or  not    Qub»i»Kicpum  s.  Babata 

[L  I..  R,  U  ICmL,  149 

48.  Criminal  Froee- 

dmre  Code,  i.  S60 — Competatiim  for  frivolont  or 
vixaiione  complaint — Complaint  nnder  e,  110  Iff 
Criminal  Frocedmre  Code.— The  award  of  oomp^aa- 
Qon  under  a.  G60  of  the  Code  of  Criminal  PruoeAre 
mnit  be  in  rapact  of  a  friToIoni  and  rexatioiii  aecn- 
■ation  of  an  offence  of  wliich  the  aeeneed  penm  bai 
been  diocWged  or  acquitted,  that  Mction  i>  ntA 
applicable  to  an  application  made  to  a  Magistrate 
■ulely  witii  a  view  to  hii  taking  proceeding!  nnder 
•■  110  of  the  Code.    Qcanr-EnsHB  e.  Lazhfat 

[L  I-  B.,  IS  AIL,  86S 
■  44.  ■^— -^^^^^^^^^^—  7mpn*o)MMiii  !■ 
d^nlt  Iff  payment  of  eon^entation-^Dielreu — 


COMPEWSATION-codiJ-wrf. 

2.  CBIHIITAL  CASSa—continwd. 
at  npOD  information  given  to  a  police  cfflcer  or  a  Magii> 
trate,  and  oonKqnenUy  that  MctioQ  has  no  application 
to  a  ea*e  iaititnted  on  a  police  report  or  on  informa- 
tion given  Jjr  a  police  offlcer.  Qaiwe— Whethw 
nnder  the  lection  a  Hagirtrate  liaa  power  to  make 
an  order  tor  imprisonment  in  defanlt  of  payment  of 
tlie  compeuatiao  awarded  F  A  pcdiee  eontUble  arrested 
a  carter  and  charged  him  l>aCore  a  Magiibate  with  an 
offence  nnder  t.  U  of  Act  T  of  1861.  Ilia  Magistrate 
acquitted  the  sccnsad,  and  directed,  nnder  s.  S60  of 
the  Code,  that  the  police  constable  should  pay  him 
R20  a*  compenBatioD  or  onda^  nmple  impruooment 
for  a  fortnight.  Selel  tint,  as  the  section  bad  no 
application  to  the  caae,  the  order  was  il1<^,  bdog 
made  without  jnriidictiaD.  Held,  fnrthet',  that  even 
if  the  HBgistrate  had  power  onder  the  Code  tu  pass 
an  order  tor  imprisonment  in  defanlt  of  payment  of 
eompeneatlon  awarded  nnder  a.  660,  it  was  illegal  to 
pass  such  an  order  ontil  some  attempt  had  been  made 
to  levy  the  amonnt  in  the  manner  provided  by  e.  88<t 
for  the  levying  of  a  fine.  Kakjbivak  Kdobio  d. 
DnsaACBABAs  Sadbd  Ksak 

CC  Xi.  B..  21  Cftlc,  878 

"4B.    Final      Code, 

n.  19S  and  Sll—Sanfftion  to  proteente  and  auMrd 
^  eompentaliiM — Imprieonment  in  defanlt  of  paf 
ment  of  eompemalion — SeiUenee,  Legality  o/.—Tba 
oomplunant  was  directed  to  pay  B50  as  compensaUon 
to  Uie  accnsed,  or,  in  defanlt^  to  suffer  rimple  im> 
prisonmant  tac  one  month,  under  ■.  G60  of  the  Code  of 
Criminal  Procedure,  and  gaiiction  was  also  granted 
to  praaecnte  lum  for  offences  nnder  ■*.  Ell  and  IBS  of 
the  Penal  Coc^.  Seld  that,  if  the  Hagistrate 
thought  that  this  was  a  case  in  which  a  proecnti'  a 
under  la  211  and  1S3  of  the  Penal  Code  should  bo 
■aoctiaied,  he  ought  not  to  have  taken  action  undtr 
the  provisioDB  of  a  660  of  the  Code  of  Criminal  Pro- 
cedure. Said,  also,  that  the  order  for  imprisonment 
in  default  of  payment  of  the  compeosatiim  awarded 
waa  illegal.  Samjeevan  Soormi  v,  DnrgaeAaran 
Sadin  Kkan,  I.  L.  S„  31  Cole.,  079,  followed.  Bbib 
Saib  Cbovcf  «.  Saxat  CHtnnm  Sabxas 

[L  Ik  B,  tt  Otic,  DSe 

46.  Order  for  iai- 

pritonmeni  in  defanlt  ^  payment  ofeompentaUon. — 
Although  compenMtioD  awarded  nnder  a.  6€0  of  tlio 
dode  of  Crho^ial  Procedure  is  recoverable  a*  if  it 
were  a  flne,  it  i«  not  competent  to  a  Ma^itrate, 
immediately  upon  ordering  a  complainant  to  pay  com- 
pensaUon, to  direct  that  he  *Wld  in  default  be 
aenteneed  to  imprisooment.  QiTBiv-EKPRisa  v. 
POBKA      ....    ]:.Ii.B..18A11..8e 

47.  Compentaiionfor 

frivoloae  and  reaaHtme  complaint— Order  in  tie 

alternative  for  imprieownent. — It  is  not  competent 
a  Court,  in  awwding  oompeueation  under 


time  that  En  default  of  payment  of 
-  - .  . .  the  persm  against  whom  the  order 

ii  made  suffer  impritonment.  Q««eH-E«preM  v. 
Funna,  I.  L.  B.,  18  AIL,  9$,  approved.  MAMffU  c. 
lUxaCBun)  .  .    X  lb  B.,  le-All..  78 


lizcdbyGoOt^Ic 


(   MSI    ) 


COUPEHSATIOir-eomiMMi. 
2.  CBIUINAL  C 


«S7a<iMH  eomjUaiMf—Cemfeatatictt  mUrc  U«  earn- 
plainamt  it  a  ptltB*  rMBtr-—^.  E60  of  Uie  Criminftl 
Frocednie  Code,  leSS,  dou  not  a«thari*e  *  Magirtrate 
to  poM  an  otdai  for  w»p«D«Uon  to  be  fxad  by  the 
oomplutunt  to  Uie  uxaieA,  w^re  t)K  eon^amt  i« 
fanUtnted  by  a  polk«  oAcsr.  Sat^Mi>a»  Koormi  r. 
DitrgaekaroM  SaMm  K\a»,  I.  L.  B^  ai  Calt.,  979, 
fidlowed,    Quibf-Skfbbh  r.  &tKAm  Jar  Umboumd 

PL  Ik  Bq  aa  Bom.,  eu 

•A BamBtitm  to  pro- 

t»»a*forfalMekary«wmdH-t,»ll,Fmtat  Codt.—A 
Kk^rimte,  b  aeqaftthg  a  pmon  Mcnwd  on  a  el»tg« 
of  theft  whieh  he  foond  to  b«  ftlte  and  n^Kckmi, 
awarded  compenaatton  to  each  of  them  to  be  paid  by 
the  complamant,  8iib««qtieatly  one  of  the  actnued 
applied  for  and  obtained  lanctkHi  to  pniccnte  the 
complaiDant  for  brhincg  a  falae  charge  under  Penal 
Code,  ■.  211,  and  cert^a  of  hii  wftDenee  for  the  oSenc* 
of  giving  falK  erldence  nnder  >.  199.  Stld  that 
the  order  gnnting  nnctioD  wai  not  itlrgal  a*  legudt 
the  complainuit  by  rEsaon  of  the  preriooi  award  of 
-eompentation.    AiHsiAK  v.  Aeaqah 

[I.  L.  B.,  31  Had.,  SB? 


DIGEST  OF  CASUS. 


<    »«2    ) 


80.- 


Saxclicm  to  pro- 

and  award  of  eompmralion — Criminal  Pre- 
eedare  Codt  (Act  V  of  18S9J,  t.  3S0  and  i.  476— 
Magitiraie,  Direrttion  iff. — It  ii  an  improper 
cxerdM  of  hii  diaerction  by  a  Magiitrate  to  award 
enmpenntion  to  the  arcnaed  under  >.  250  of  the 
Criminal  Pncedore  Code,  and  alio  to  direct  or  nnetion 
the  pMaeeation  of  the  complainant  nnder  s.  ill  of 
the  Fcnal  Code  for  bringing  a  falae  charge,  f^'^ 
Nath  Chonj  v.  Sarat  dtvadtr  Sarkar,  I.  Z.  B. 


B,  J  ASS  AM  SAUI    , 


L  Ii.  IL,  Se  Calo.,  181 


Jamlt  qT  appearanee—Wiian  a  Magirtnte  dUmiaMd 
■a  ODioplBint  in  delkiilt,  nnder  a.  2BS,  Code  of  Crind- 
-nal  Frooednre,  and  fined  the  oom^^nant  nnder  a.  270, 

tte  fine  waa  tsmitted  and  ordered  to  be  refanded. 

£ak  Ckcbk  Dsx  e.  Jismoi 

[17  W.  B..  Cr.,  e 

62. _  Amotint  tjf  com. 

,peMaiiim— Criminal  Proeedvra  Coda,  1869,  i.  870. 

—Since  the  parang  of  Act  VIII  of  1869,  aUa^ 
'trate  may,  nnder  a.  270,  in  a  ease  in  which  more 
than  one  pet«on  haa  been  accoged,  award  oampenaa- 

Hon  not  exceeding  H60  to  each  peraon.    Iv  the 

HATTIB  OF  THB  FITITIOK  OS  BHTKOO  LAU 

[14  W.  K,  Cr.,  76 


ofCodt- 
-  When  0 


Crimmal  ffwtnhwa  Cod*,  lOSJ,  a.  STO.- 
m  oomplaint  bdng  preferred  to  a  Ifaglataate  of  an 
■oSenM  not  eomloK  wilUn  Ch.  XV  of  tiie  Code  of 
■Crimiuri  PK«ediw»,theMagiB*r«*aalt«ait«>aito 
bring  it  nndai  Cfa.  XV,  ho  eannot  award  comunaft. 
ti«n  to  ti>a  aconaed  under  a.  270  of  the  Ct^inal 
i'roaedtire  Code,  tfae  offence  wiginally  umplaiud  tf 


caXFSsssATiaa-eontiiMtd. 

8.  OBUnSAL  C 
not  bdng   one   for   lAlch    coupoiaaaan   an   bff 
awarded.    BM.  v,  OtrunauA     7  Bom,  C^,  5S 

M.  — MftraOom        of 

eiara*  i"  ^ring  r^enet  wndtr  Ck.  XV  ofCoit.— 
Bitd  that,  where  a  Ma^rate  la  dealing  witb  * 
charge  which  be  haa  the  power  to  dvpoae  of  finallr 
nnder  Ch.  XV  of  the  Co^  of  Oiadnal  Prooednr^ 
althon^  the  eha^^  aa  originally  laid,  Idl  nnder 
Ch.  XIV,  he  baa  a  diaeretion  to  inflict  a  floe  nnder 
a.  270of  that  C«de.  Hoihoob  Lalooxs  «.  HmMm 
BnrsB  Hoirs        .         ,        .    10  W.  B.,  Cr,  40 

Mk CatlU     Tratpua 

Axt,  ISri,  *.  aO—Falf  OMtpJatat— A  eompUnt 
waa  made  againil  certain  peraona  under  a.  20  of 
the  Cattle  Treapaaa  Act  of  1871,  charging  tbem  with 
haring  in^aDy  aeiied  and  detuned  the  complainan^a 
tattle.  The  Aariatant  Ib^ttrate  who  heard  the  com- 
plaint  fonnd  tt  to  be  fabe,  and  he  ordered  the  oem- 
I^^nant  to  pay  1120  oompenation  to  the  accnied  and 
In  default  to  aufler  dmple  impriaonmeDt  for  21  daya. 
On  applie^ion  to  the  Bigh  Caart,Stld  tint  the 
ttdar  wa*  Qlaga],  and  mnat  be  aet  adde.  fn  tbb 
lunzK  o>  Eau.  CaAxn  v.  QcnASHint  Biswm 

[t.  I..  B,  IS  Cftlo.,  80< 

68. ■ Catti*   Trtipau 

Aet,  1871,  t.  aO—Fritoltmt  tomplaimt—Compitta' 
Hoif—CattU  Tr**pa»t  Aet,  Ci.  V— Complaint  of 
itl^al  mitnre,  not  eemplainl  of  r^aum — Criminal 
Pntotiuf  Coda, :  SBO.—'Qm  iUeg2  Bcfanre  of  ctftle 
under  odMr  «f  the  CatUe  Tro^  Aet.  1871,  net 


n>d«ra.!tSO 


compeuatMn,  u 
'raoedxie,  totiie 


et  the  Coda  of  Crindnal  Pi 

anch  complaint  IB  UlKaL    L 

[I.  Xb  B..  e  Kad^  UH 

87.   CiOtU   Tretpatr 

Aet,  a.  aO—CrimiHat  Proeednn  Coda,  ».  4  (a), 
t.  XO—JUegal  reitnra  of  cattle  mufar  the  Cattle 
Tratpat*  Aet,  net  Od*  qffenee  tiUMn  the  meaning  of 
IXe  Coda  of  Criminal  Prooednre.—1n  a  «a«e  Inati- 
tnted  apon  oot^ajnt  made  under  a.  30  of  the  Cattle 
Tre^iaae  Act,  Vu  Magirta-ate  acquitted  &«  aocuaed, 
and,  being  of  opinion  that  the  complaint  wat  reia- 
Hooa,  direated  Itte  cou|d^nant  to  pay  compeaAtion 
to  the  aconaed  aa  under  a.  2G0  of  fiie  Code  of  Crinii' 
nal  Prooednre.  Meld  that  the  aet  eonplaintd  of 
was  not  an  off aBoe  witUn  tiie  mantog  of  the  Code  at 
Crininal  Procedure,  and  that  the  ordw  wnvding 
eompeoMtionwaa  illegal.  Eocmuxada  «,  Hdthaza 
[LI..IL.91SML.S74 

68. Criminal  Prooe- 
dnre Coda  ftSSaj,  t.  660—FTiw/loat  and  vesaUone 
eomplaint—CattUTratpatt  Aet  (IXoflS71j,i.aO 
— Complaint  of  wrongful  teUnre  of  cattle — 
"  Offence."— A  oomplunt  of  the  wwMgftil  aeiiun  of 
eattle  ia  not  a  complMUt  4f  aa  (rfteoee  wnhiu  Ae  mean- 
mgoftlieCodeof  <MnrfaalProcedni«.  Conaeqnentty 
on  the  diamiiaal  of  each  a  oonpUiBt.  ttla  not  cOttpe- 
tmt  to  a  Conrt  to  aet  nmdw  •.  UO  of  the  Code  and 
award  oompenatkn  to  the  peiaona  i^alnat  whom  the 
eomplaint  u  made.  PitaH  y,  Aniappa,  I,  L.  B.,  9 
„.      —     -..,_..     _.     ,-  ..  J.  i^  B» 


lizcdbyGoOt^Ic 


t-  1«8    ) 


bIQBfft  Ot  CASES. 


I.  CRIKINAL  CABSS-~eomti»u*A 
9  Mad.,   874,    Zalaehand  y.   Ovdadhmr  Bitwtt, 
/.  L.  B.,  13  Calo.,  80t,  and  Sedaram   "Dmlcmr  v. 
Jotmab,  I.  L.  R..  39  Cale.,  US,  referred  to.     Hb- 

OHAI «.  SasoTiz  .    X,  Ik  B..  18  A1L,8SS 

-  CaUlt  Tr*»pa4* 


fine  or  of  imprBonmeiit  in  defanlt 
QonpauBtlfla  B*ranl«d  in  t,  ttotter  under  »  Xt ' 
Cattle  Trt^ui  Act  (I  of  1871).    Lr  iss  kattib 
oT  Kraua  Hdhsiti         .        .    8  O.  ]i  B..  607 

60.    — — ■ 1 Ditmufol     rf 

.    .  .  of  aeguittal. — An  order  f 

ipeiMatioD  agsinit  k  oompliUaBat  nujr  b«  made 
kn  order  of  •cqnlttal  nndO'  i.  311  of  the  Crisiii 
Froeedara  CcnU    KOVJI  SHSIES  g.  laUK  Butsa&it 
[X.  Z*  B,  e  Oalo.,  661 

61.  - 


_  _  Ditmiital       of 

eiargt  nfftr  hearing  etideMt — Criminal  JProe^ 
dnrt  Code,  u.  34Sand  aSO—Vexafiont  eamplaiitt~ 
AegniHal—Cov>pemalion.—8.  260  of  the  Criraiaal 
Frocednni  Code  (Act  X  of  1883)  tnthoriiei  (he  pay- 
mmt  of  compmotion  in  r»am  where  the  Mcaaed  hai 
been  uqnilted,  nnder  (.  B16  of  tlie  Code,  after  the 
whole  eTidence  in  the  cate  hai  been  recorded.  AtHH- 
ber  t.  Ambn,  I.  Z.  £..  S  Mad.,  881,  fiJlowed. 
Qnra-BifPBBH  0.  Pixnv  vtus  Oofa&i 

[L  I-  B,  10  BonL,  10S 

-  Failnrt   to   mb- 


wtantiale  ehars»—Commillal  f/  preieenler/orfalte 
nidenct—Act  XXV  <f  1861,  ,,  OO—Mt  X  of 
1872,  t.  a09 — Whm  a  pioMcntoT  tula  to  nlittuitiata 
hii  cha>%<  by  making  contradictory  itStemcDti,  t^ 
Magi*tnte  who  tries  the  CMe  tiuder  Ch.  XV  of  the 
Criminal  Pnicednre  Code  can  award  eompeuMtion 
to  the  acooaed,  althongh  he  oommh  the  pniiecator  to 
take  hU  trial  on  a  charge  of  giving  filae  eridmce. 
Qcur  V.  BtnA«  Bu 

[Ei&I..B.,SM:  16W.B..0r.,8 


63.- 


Trial  in  original 

Conrt—Criw^ml  Froetdnre  Code,  1873,  :  309.— 
The  (pedal  provUani  of  «.  900  of  Act  X  of  1B7S  aa 
to  award  of  tampmtMcn  to  a  eoaplainant  are  apjdi> 
eabl«  only  bt  the  caM  of  original  biali  under 
CkXTI  of  the  CriuinBl  FiOMdvre  OaOt,  IB7a. 
Awnmotrs  ....       8  Kod^  Ajh,  7 

64.  '■ Aeqnitlal    qfler 

trial  of  eiarge  — Criminal  Procedurt  Codt,  1873, 
tt.  309,  311.— Where  a  formal  charge  hai  been  drawn 
np  and  the  accnaed  tried  and  acqnitted,  the  aeqnittal 
ihoald  be  one  nnder  s.  220,  Criminal  Procedoie  Code, 
1872,  and  not  nnder  a.  Sll,  and  therefore  no  oompen- 
wtioD  can  be  awarded  to  tbe  aconaed  nnder  i.  900  in 
mich  a  caaa.  Eiseaxath  Favja  c.  Wooh a  Cbiist 
Ghowvkbx  .    93  W.  B,  Or.,  IS 

68.  Acquittal    qfler 

trial  <tf  eiarge — Criminal  Proeedmre  Code,  M73 
t.  909.— Tbe  feet  that  the  wennd  hat  been  tried  and 
aeqnitted  it  no  bar  to  tlw  award  of  ODmpenMtioo 


COHFENSATIOIT— oMtiMied. 

2.  CRIMINAL  CASES— fotrtiawii. 
nnder  i.  200  of  the  Code  of  Criminal  Procednre,  1879 
KuMbhb  c.  Akbu    .        .    I.  Ik  B,  fi  2Cad.,  881 

68.    Criminal    Pro- 

oednre  Coda  (1882),  t.  SeO—Separale  eharge*  and 
aeqnittalonone — Incomplete  ditcharge  or  acquittal. 
The  accnsed  wai  ehai^ed  nnder  u.  852  and  370  of  the 
Penal  Code,  bat  convicted  nnder  i.  W2,  being  dii- 
charged  nndar  •■  370.  The  lt««iib«te  ordraed  tbe 
coffiplaiaant  to  pay  oompenntion  tor  brining  a  frivo* 
loni  and  vezabani  cbuge  nnder  a.  660  of  iho  Crimi- 
nal Procedure  Codet  The  order  for  paying  oompeiw 
eatton  w»a  aet  ajide  on  the  gronnd  that  a.  fi60  conld 
ooly  operate  when  thse  wai  a  complete  diacharge  or 
BoqnittBL    Mueh  BaWA  o.  Jhotv  Sastaa 

[X.  I.  B,  84  C&1&,  63 

iaw.ir,it 


67. 


-   Complainant — 


Miniettrial  qffloer — <7ri(l>iiHiI  Pronodmre  Cade, 
1873,  t.  90S — Award  rff  eompamalion.^K  karknn 
on  the  eatabliihment  of  a  Civil  Court,  entmited  with 
libe  execntion  of  a  writ,  reported  to  iha  Conit  that  a' 
particnlar  person  obitracted  bim  in  attaching  pio>' 
peity  ai  commanded  by  the  writ  [  and  a  report  fma 
tliBrmpon  made  by  tbe  Conrtto  a  Hagiatrate  with  % 
view  to  piMMdinga  being  takm  agalnit  the  obitroc-' 
tor.  The  BCagirtnte  acquitted  t&  accnsed,  and  or> 
dared  the  kartna  to  pay  (he  accnaad  compenaatioB 
nnder  a  a09  of  the  Cr&ninal  Pioeediire  Code.  MeU 
that  anch  lait-mentioDed  order  waa  wrongs  the  karknn 
not  being  a  compl^nant  within  the  m«a4]iQg  of  a.  2D9 
of  the  C^de of  Criminal Procadnie,  lunch  a  caaeaa 
the  above  the  Snbardinate  Jn'dge  abonld  be  regarded 
aa  the  oowpl^iaiit,  and  he,  having  acted  jndidBlly,  waa 
not  liable  to  the  penalty  provided  in  a  200  of  tl» 
Criminal  Pnicednre  Code.  In  bb  Eibhat  IiAXSH- 
KAV        ....    L  Ii.  B..  1  Bohl,  175 

68>    ■    Complainamt — 

CompliMit— Criminal  Procedure  Code  (Aaf  X  of 
1883),  w.  3B0,  BSO—Criminal  Proaednre  Cod* 
Amendment  Aot  fJV  qf  1891),  t.  3~Penal  Cod* 
(Act  XLV  of  1860),  t.  IK.— When  a  Civil  Court 
peon  wa«  tent  by  a  ICnniif  to  attadi  catein  property, 
and  on  the  peon  reporting  that  be  bad  been  obitracted 
in  naldDg  the  attachnunt,  tbe  llnndf  aent  tbe  caM 
to  Uie  D«^ty  Ha^iiabate  for  inveaUgatiDH  and  brial, 
and  the  Deputy  HaoiMate  mmniarily  taiad  the 
acenaed  under  a.  186  id  tbe  Penal  Code,  dimiaaed  the 
eaae,  and  awarded  eompauK^on  of  &20  to  tbs 
aecnied: — Held  thai  tba award  of  oompuBtion  waa' 
iUegal  I  the  peon,  thoogh  nomin^y  the  informant  in 
the  caae,  waa  not  the  real  complainant,  nor  conld  tba 
proceedingi  properly  be  eaid  to  have  beea  fatatltnted 
before  the  Depnty  Hagiatrate  on  bla  information. 
BsAalFi  Chuhbis  Kath  e.  Jabkd  Aci  Buwas 

[L  I..  B,  SO  CidC  481 


ee.    Complaint     of 

]t*rt — Bnmment  fbraeia^t — Ditekarge  qf  acenied. 
--Where  tbe  complaint,  and  the  proof  adduced  in 
nvp  nt  tbareo^  abowad  that  the  accuwd  peraona,  it 
KQiUy  at  alt,  were  guilty  of  oflencei  not  triable  nnder 
Ch.  XVI  of  tbe  Code  of  Criminal  Procedure,  1872, 
and  tbe    Maf^atiate  lamed  i 


lizcdbyGoOt^Ic 


t     1«G     ) 


DIOEST  OF  CASE0. 


(    list    ) 


9.  CBIUINAL  CASES—eoMludtd. 
a  'obsTRe  for  uwDlt  tinder  s.  362  of  tbe  Penal  Code* 
aid,  titer  exaininiiig  the  witnenM  tot  the  complun- 
mat,  disclbargcd  the  accnud  and  awarded  compenM- 
UoD  to  the  accuaed  nndsr  I.  309  of  the  Code  of 
Crimioal  Procedure,  lSii,^Seld  that  the  order 
a-wwdiag  oompeataiioa  «u  ill^sl.  SousB  e. 
Qunx    ....    Z.  Lk  B^  e  Had.,  816 


7a  - 


Complaiitt  {aim 

eog*inMct  of  by  Magitlrate — Crininal  Fraeadtrt 
Oodt,  1882,  t.  tSO—Com^laini  to  poUet.—Uadst 
h  250  of  the  Code  of  Criminal  Procedure,  compcQM* 
tiaa  onnot  be  swarded  when,  the  eimplaint  baring 
been  made  to  the  ^lice,  tbe  Hagiatrate  hai  talcen 
cogniiance  of  tbe  caw  npon  recdving  a  thaige  iheet 


71, Complainit  wtdar 

rpecial  lav— Criminal  Procaditn  Cede,  1861,  i.  SSQ- 
— S,  370  of  the  Code  of  Crunmsl  FtDcedore  doe*  not 
apply  to  eonplunta  nader  a  ipedal  la*,  hnt  only  to 
complainti  triable  by  tbe  Magutrate  and  tmniihable 
nndei  the  Penal  Code  wllli  impriaonment  for  ».  period 
not  exceeding  aii  month*.  Qtrsn  o.  Akdool  AzSBz 
Kbas 14  W.  B,  Cr.,  86 


■  7a. Ordar  for  eoaf 

pt»tatio»  to  eomplaiuant  aadar  Aet  XIII  of  18B9— 
Srenok  of  ooniracit — An  order  (Erecting  compema- 
Uon  nnder  Aet  XIII  of  IBSQ  is  ill^al.  ^ch  portion 
of  the  monej  advanced  to  the  def  ondaot  ai  had  been 
appropriated  to  the  fnlfllment  of  the  contract,  or  a> 
icould  jnitly  be  Mt  ofi  agl^ntt  a  part  falfilment  of 
the  oontr>ct,  ongbt  not  to  be  <n^ered  to  be  Tefnnd«d. 
AvoKTKOui  .        .         .     '  .    4  MftcL.  Ap.,  68 


7&- 


:^tBt  of  avard 

ijf  eonj>eMatio»  em  ditmi**al  e/  eomplai»t~Bigkt 
ef  Mni. — The  oompouatioQ  or  Award  wluch  a  Hi^ii- 
trate,  who  dlrmiMf  a  eompUnt  m  fti*oloni  or  tcx«- 
tiotu,  ii  empowered  in  hia  ffiacretiMi  to  award  to  an 
aeeated  peraon,  doea  not  derive  ths  latter  of  any 
right  of  anlt  tn  Ae  (Svil  Court  wtuch  h«  nuy  nmcn. 
Aduk  v.  HubbvliiVb  .  .    a  IT.  w.,  68 


74.- 


£mo 


_  i  wiM  •of  paid — Dittran 

mI  Proctdmrt  Ced«,  1873,  :  SOS.— A  Hagiitrftte  ta 
]»nth^g  an  order  for  comprauation  nndtr  s.  209,  Code 
of  Criniinal  Procodnre,  ii  bound,  if  tbe  amonnt  be  not 
pwd,  to  proceed  to  the  recover;  of  il  by  dia^^ea  and 
■ale  of  the  moveablea  of  the  perwn  ordered  to  pa? ; 
bnt  if  lach  penon  adniit*  be  hu  no  goodi,  and  there- 
by waive*  the  right  to  have  the  amount  levied  by 
dJitra*.  the  Magutrate  may  proceed  to  imprixn  him 
in  the  dvil  ^1.  The  wamnt  of  diitre**  cannot  have 
cnrrency    •miultaneanily    with    the    impriaonment. 

BUHMEWAB  SHAEA  v.  BUBWAItBHTTB  SiSCUB 

[88  W.  R,  Or.,  es 
COKrarBNT  COTTBT. 


COKFLADSTAHT. 

Sta    CoVPiirHATIOK— CsiHDru    Cint  — 

To    AOCDBBD    OV    DUXIBIA£    OV     COlC* 

PI.AUIT    .        .    L  Xi.  R,  1  Bc»iL,  176 
[L  L.  B..  ao  Gale  4BI 

Sea  Ctnmcviini        .    B9  W.  B.,  Or.,  88 


L Feraon    ^wtng   informaitioD 

to  polloe  of  mvader— Criminal  Procidtrt  Codt, 
1661,  t.  800.— Where  a  peTKni  gave  iaforniatian  to  a 
Magistrate  and  tbe  police  of  mnrder  having  beoi 
committed,  and  inbieqnciitly,  on  the  charge  bkving 
been  diamiiaed,  petitioned  the  Bewons  Jndge  to  have 
re-inveatig&ted, — Held  that  he  wai  not  a 


S,    Contempt   of   antborftr   of 

public  aerv&nt— CrinHwil  Froctdmrt  Code,  1872, 
(.  210. — In  caees  of  contempt  of  lawful  anUkarity  of  a 
public  lervant,  tho  complainant  referred  to  in  ».  310 
of  the  Code  of  Criminal  Frocednre  ia  (he  public 
■errant  whose  authority  ha*  been  radited,  and  with* 
out  whoae  sanction  no  criminal  proceeding!  cat)  be  in- 
■titnted  agftlort  tbe  offender,  and  not  the  penon 
injured  by  tbe  redalanee.    Ia  xb  Uvaa  Am  Adah 

[z.  I-  B.,  a  Bom.,  ess , 

B. Complaint  of  higamj  by  m 

parson  "  a^^fptitved '  ~-Crimi»al  Preetdmre  Cedi, 
t.  im—Fenal  Cod*  (Aet  ZLV  <^  1860),  *.  tfM.— 
Where  tbe  wife  of  a  lunatic  wai  proaecuted  tcr 
bigamy  on  the  eompbJnt  of  the  Innatie**  brother, — 
Hald  that  the  compl^naut,  merdy  m  brother  of  the 
lunatic,  wM  not  a  "  peraon  aggrieved  by  such  offtDce" 
within  the  meaoii^  of  *.  198  of  the  Crindnal  Proce- 
dure Code  (X  of  1B8S),  and  that  the  oomplaint  eadiA 
not  be  enterttUned.  QoBBifENrBUB  c.  BAI  BnUH- 
KOKi  .  .        .    I.  Ik  B.,  10  Bom.,  840 

4. Complaint  b;  tho  hTubaad 

— "  Ftrton  aggrioted  " — Criminal  Froeedurt  Cod* 
(Aet  yofl89S),t.l98~F»»aiCod*(AetX.LTof 
18eOI,t.  494.— The  hniband  i*  a  "perMi  amrieved" 
witbui  the  meaning  of  •.  198  of  tin  Criminal  Pio- 
cedurc  Code  npon  whoae  compUnt  the  Court  ehoold 
take  cogiUcance  of  an  cdteace  under  i.  iHi  at  ttia 
Poial  Code.  QttMN-JmpMM  v.  Bmktkmoni,  I.  L. 
S.,  10  Bam.,  MO,  and  In  the  matter  ef  Vjjala  Bnea, 
1  C.  L.  S.,  B23,  referred  to.     DiniTT  Lisal  Rb- 

UMBBAIIOIB  V.  SABNA  EAEMI 

[L  X..  B.,  a6  Oalo;,  886 


Code,  1. 179. — Semi!t—A  complainant  i*  not  a  witnesa 
pnni^iable  for  refuial  to  aotwer  nnder  a.  iS6  of  the 
Code  of  Criminal  Procednre  or  nnder  *.  179  of  the 
Penal  Code.    In  bb  Qahbsh  NASAKAir  Sathb 

[L  I..  R,  18  Bom..  800 


lizcdbyGoOt^Ic 


Dia&ST  OF  CASfefi. 


(    1«8    » 


HUr  PKBLDflKABiaS 

Col. 
1U7 

3.  POVU    TO      SniB     TO      SnSOBDIMAXB 

Orioexs       .... 

1467 

8.  WiTHss&iTAi  ov  CoHFLAnrr  avd  Orai 
oATiOB  ov  jtA&itnttia  to  hus  n 

1470 

■4.   DMX1B8A1  o»  OOHStilHT    . 

1473 

(a)  Obocks  tOR  DisiasBAL 

1472 

(&>  PowiB  aw.  Am  PBuamrABtiB  to. 

DISHIBBAL     .          .         .         .1476 

(e)  BfiSOT  01  DISVTBBIS 

1482 

S.  BiTITAL  or  COHPUSTF      . 

148* 

ofloicB"  In  •.  191  ol  Uw  CrimiiBl  Froceaiue  Code 
doa  not  make  it  optional  with  a  HtglBttate  to  luar 
a  oomplainaiit,  but  ref  (n  nth«r  to  the  action  of  the 
Uagitbate  In  taking  oo«;idianc«  of  an  offence  In  etthw 
of  tbe  ipecifled  oonnei  m  which  the  facta  conrtitDtinB 
lie  offence  ma;  be  brought  to hii  notice.  Heieboond 
to  ezan^e  the  eomidaiiiant,  and  then  can  either  inae 
■aimwina  to  the  aecnaed,  or  order  an  enquiry  nnder 
a.  SOS,  or  dimin  tho  complunt  nndar  t.  SOS.  Uitix 
An  V.  8uma  Am     .        .  L 1.^  IL.  IS  Calo,  884 

& Cosniaanoe  of  offbnoe  wltb- 

OUt  aomjtlaint— Power  of  MagittraU—Offnte 
wuffT  Pinal  Cod*  or  tptiai  Jet.— To  ^a  a  Magii. 
trate  jorUdictkin  to  take  eogniianee  Ol  an  offcoc« 
witbont  any  complaint  nnder  b.  6S>  Criminal  Proee- 
(lare  Code,  1861,  there  ttmtt  be  an  oftcoce  eonunitted 
which  11  pnniihable  nnder  the  Poial  Code  or  tinder 
Bome  Kiedal  Act  QuBxa  n,  Pixka  La£L  Vookbbjbi 
[10  W.  K..  Or,  4 


& Tiims  of  ioarraKt— 

— PeiBtr  o/ Jf«trtpa*B.— A  Magiitrate,  not  being  the 
Hafpitnte  of  the  district,  nor  in  cbarge  of  a  ^vidon 
of  the  ^itrict.  ia  not  competent  to  iime  wamnti  for  the 
aimt  of  penoni  againit  whom  no  complaint  baa  been 
preferred  to  bim,  nor  an;  charge  made  by  the  police. 
Qniur  V.  Oombao  SnraB  .  S  N.  W„  S17 

-  PoMr 


t  Ki  Bakbuttuv  NaosBB 

[6  W.  B..  Or..  8 

0. Trial   without     oomplalnt— 

lUtgal  eomviviioK — Sailway  Act,  1864. — A  convic- 
tion and  lentence  by  a  Hag^itrate,  F.P.,  nnder  the 
Bailway  JuA,  rerowd  j  there  being  no  complaiut  made 


C01EPZ,AIN7— C(>«(i««m4. 

1.  INSTITOnON  OP  COMPIAIHT  AMD  NECKS* 

9ABY  PBBLIUINABIES-eoatiMMJ. 
before  the  Haslatnte,  at  required  by  the  Code  of 
Criminal  Procednre.    Bis.  •.  Luxm 

[4  Bma4  Or..  4 

ft Cai»  rtftmdjhm 

Ctnf  CoiM^.— A  Magiitnte,  P.P.,  bat  nojariidicti^ 
witbont  oompl^t  to  take  up  a  caae  referred  by  me 
Civil  Court  to  the  Dtatrict  Hagiitnte  and  tent  b; 
bin  for  trial.    filO.  c.  Difobabs  EauBEAL 

[4  Bom.,  Or,  80 

7. ■ Com  rtf»rrtd 

mHoutjmritdietioniy  SmiordinaU  Ma^itlraU. — 
A  Uagiittate,  P.P.,  bat  no  power  to  take  np,  witbeot 


Tolnntanly  before  a 
the  want  of  a  oompl 


coupliuut  bring  made  to  him,  a  caae  referred  to  Idm 
b;  a  Snbwdinate  Hagiatrate  which  raeh  Snbcodinate 
Ha^^ttrate  had  no  power  to  refer.  Bse.  «.  Baov 
TAUS  OwBAxt        .  .4  Bom,  Or.,  84 

AxovTxouB  CA8B         ,        ,    7  Bbtd,  ApL,  S8 

8> JenMttd   volnula- 

lere  an  aconaed  povon  appeara 
Hagiitnte  to  aniwer  a  charge, 
unt  on  oath,  neceenr;  for  &e 
iHnuig  lu.  B  BuuiiuuDB  or  warrant  (it.  66  and  4S, 
Criminal  Procednre  Code),  beoonua  immateinl. 
Somtl0 — A  Ifagiitrate  taking  a  oomplunt  and  teaing 
a  enmmin*  thareoa  acta  not  minieteiUl;,  bnt  jodi- 
oially.  Ccmditkjna  nnder  which  a  Higitttate  wy 
proceed  with  an  inTeitigatdon  or  trial  withont  a  oom. 
plaint  npon  oath  eooaidered,  and  eat«a  bearing  oa 
the  qneitian  reviewed  and  explained.  Bia.  e.  Sadjl 
SsiBAnA  PuMDUBAMO  GppPA     .   6  BoiH,  Ot,  so 

-••. — "      '■.    , — -: —-  Chargi    of  fitr- 

»%tk\»sfaln  ta/Waxiltoa  »  la%A  aejuitilion  pro- 
to  r^orU  partieiUar  faite 
^^•aastuaiitm  mad*—P*nal  Codi 
'  laeOJ,  ..  m-Land  A«q,i,itio» 
V, «.  9  and  tO.-k  Hagiatrate  ianied 
le  attendance  of  the  accnaed  aa  tba 
complunt  of  the  Land  Acqolrition  Depot;  Colleetor 
for  having  given  Mae  infomution  within  the  tetaiB 
of  a.  177  of  the  Penal  Code  and  a.  10  of  the  Land 
Acqnidtjon  Act  in  ca-t^  written  ttatementa  that 
thay  had  made  to  the  Collector,  The  complaint  waa 
that  the  written  ttatementt  were  talae.  Tlie  docn- 
mentt,  howevo',  contained  more  than  one  Btatemoit  of 
fact.  Neither  in  the  complaint  made  by  the  Depot; 
Collector  nor  in  hla  eiamiBa&n  b;  the  Hagittrate 
waa  an;  refemee  made  to  any  particnlar  gtatonent 
made  by  either  of  the  accnaed  aa  bdng  a  &lBe  atate- 


with  hie  writtai  complunt  or  at  the  time  of  hii 
ezaminataon  b;  the  Hagiatrate.  Said  that  the  com- 
pUnt  waa  bad,  and  the  caae  ahonld  not  be  allowed  to 
proceed  in  ita  preamt  form.  The  Magiatrate  waa 
bonnd  to  reqnire  from  the  eomplunant  the  written 
atatonentt  on  which  the  proceedinga  were  founded, 
and  alao  tn  aacort^  from  him  the  particular  atote- 
ment  or  ttatementa  on  which  the  aceoaation  waa  made, 
DusQA  Dab  Bazeit  v.  nmaH  CHAvsaA  Sbk 

[L  Z^  B.,  87  Oslo..  0B6 
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DIOEBT  OF  CASES. 


(    l4Ht   ) 


S.  CBIHINAL  CASES— BOneltHM. 
k  ^juvee  for  Kimidt  under  a.  363  of  the  Penal  Code" 
Bad,  after  examinitig  the  wltnnMea  for  the  complaiD- 
uit,  discharged  the  vymaed  %ad  awarded  compenu- 
tion  to  the  accnaed  under  i.  200  of  the  Code  of 
Criminal  Procedure,  1872,  —Reld  that  the  order 
awarding 

QUBBN 

7a-  _ 

oegtntance  of  by  Magiriratt — CrimiiMl  Pnxtdtn 
Code,  1882,  t.  »S0— Complaint  to  poliet.—Vader 
■.  260  of  the  Code  of  Criminal  ProcMore,  compenM- 
tion  caDBOt  be  atrarded  when,  the  ci  tnplunt  having 
been  made  to  the  ^liee,  the  Hagiitrate  haa  tftkcn 
le  upon  receiving  a  thaige  iheet 


'  Conplai%t  tal:t* 


TL- 


-  Complalnlt  mmthr 


Mpteial  Ion — Crimimat  Proeedurt  Ceit,  ISBU 

— 8.  270  of  the  Code  of  Crimiiial  Frocednre  does  not 
apply  to  complaint*  nnder  a  ipedal  law,  bnt  only  to 
complaints  triable  b;  the  Magistrate  and  punishable 
n'nder  the  Penal  Code  with  imprisoomeDt  for  a  period 
not  rie<«£ng  nx  flMmtha.  QnBni  e.  AxDOOL  Asxkz 
KSAH 14  W.  ^  Or.,  sa 


72.- 


Order  for   oom- 

pentaUo*  to  fDmplai»a»l  under  Act  XIII  of  1869— 
Sr*aoA  <^  eoitlraet. — An  order  direeting  oompensa- 
tion  nnder  Art  XIII  of  18G9  is  illegal.  Snch  portion 
of  the  noney  advanced  to  the  defendant  a*  had  bem 
appropriated  to  the  fulfllment  of  the  contract,  or  as 
conld  jnltly  be  set  oft  agBinlt  a  part  falfllment  of 
the  conb^ct,  ongbt  not  to  ha  ordered  to  be  refunded. 
AvomrKon*  .        >         .     -  .    4  lEacL,  Ap.,  68 


7&- 


-  ^eat  of  w 


nf  aomptmation  on  ditmetai  of  eemplai»t~BigU 
of  tmt. — The  compansatdon  or  award  wluch  a  Magis- 
trate, who  dismina*  a  complaint  a*  trivolone  or  vcxa- 
tions,  is  empowered  in  his  ^scretion  to  awiud  to  an 
accnaed  person,  does  not  dejaive  the  latier  of  anj 

right  of  suit  in  the  (StU  r — '  -■^■-■-  -^ 

Aiiinir  e,  HUBBVLLUB    . 


74.- 


amowit  vkom  *ct  paid—IHttrete  warrMU—Crimi- 
Ml  Procedure  Code,  1B?%  i.  SOS.—X  Magistnte  In 
making  an  otder  for  compensatkni  nndar  s.  209,  Code 
of  Criminal  Frocednre,  is  bonnd,  if  the  amount  be  not 
pud,  to  proceed  to  the  recovery  of  it  by  distrea*  and 
•ale  of  Uie  nwvcsble*  of  the  person  ordered  to  pay ) 
but  if  mcb  person  admila  be  has  no  goods,  and  there- 
by waives  the  right  to  have  the  amount  levied  bj 
distress,  the  Magistrate  may  proceed  to  implson  him 
in  the  dvil  iul.  The  warrant  of  distress  cannot  have 
eurrency  nmultaneongly  with  the  imprisonment. 
BisHXBKWAs  Sbaba  v.  BisEWAKBam  SnoAK 

[38  W.  XL,  Or.,  66 

COUFBTENT  COT7BT. 


COUFIiAIB'AST. 

Ssa    CoHPSirlAIIOV— CfttUniS    Cutt— 

To  AocvBBs  ov  Dismasu  oi    CAv* 

rum    .        .    L  Ii.  B..  1  Bontq  17S 

[I.  X..  B^  90  Calc.  «8X 

SSW.B,Or,8S 


1. Person   gtrlng   informaUon 

to  poUoB  of  murder^  Crissi'sal  Froeed%n  Code, 
1S61, 1.  SSO.— Where  a  person  gave  intomiatloB  to  a 
Magistrate  and  the  polioe  of  nlnrder  having  been 
committed,  and  subsequently,  m  the  charge  having 
been  dismissed,  petitioned  the  Besdons  Judge  to  have 
the  matter  re-investigated, — Held  that  he  was  not  a 
complainant  mthin  the  meaning  of  a.  860  of  the 
Criminal  Procedure  Coda,  1801.  Bbq.  c.  FAncaum 
.    BBom^Cr^SS 


S,    Contempt  of   ftnthorttr  of 

]?llbllo  BmrvKDt—CrimiwU  Proeedure  Code,  1872, 
I,  310, — In  cases  of  contempt  of  lawful  aathi^ty  of  a 
public  servant,  the  complainant  referred  to  in  s.  210 
of  the  Code  of  Criminal  Fnieednra  is  the  public 
servant  whoae  authority  ha*  been  redsted,  and  with- 
oat  whose  sancUon  no  criminal  procsedings  Ban  be  in- 
sCitnted  agtdnst  the  offender,  and  not  the  penon 
injnred  by  the  redatanee.  Iir  ■■  MtrsB  Asi  Adak 
[L  Ih  B.,  a  Bom.,  eBS 

8. Complftlnt  of  blcuny  by  m 

poraon  ■■  aggriavad  — Criminal  Proetdurt  Code, 
I.  138— Penal  Codt  (Ant  XLV  ^  I860},  t. 491.— 
Where  the  wife  of  a  lunatic  was  prosecuted  £ar 
bigamy  on  the  conplvnt  of  the  lunatic's  brothar, — 
Held  tlut  the  complainant,  merely  as  brother  of  the 
lun»tie,  was  not  a  "  person  aggrieved  hy  such  dfcDce" 
within  the  meaning  of  *.  198  of  the  (>iminal  Froeo' 
dure  Code  (X  of  188S),  and  that  the  oomplaint  cot(ld 
not  be  entertained.  QirMK>BiiFXBaB  v.  BaI  Buxse' 
Kon  ....    L  Xk  B,  10  Bom.,  840 

4. Complaint  by  the  bosband 

— "  Ftrton  aggrieved  " — Criminal  Procedure  Coda 
(Ad  Tofl898),t.l9a~PenalCod*(AetXLrof 
1860J,i.  494.— The  husband  is  a  "parson  a^rievad" 
withu  the  meaning  of  s.  198  of  the  Crinunal  Pro- 
cedure Code  upon  whose  oomplaint  the  Court  sfaoatd 
take  cogniiance  of  an  ctfauie  nnder  a.  4M  of  fbt 
Fcoal  Code.  Qneen'Smprtie  v,  Rnkekmoni,  I.  L, 
S.,  10  Bom.,  B40,  and  In  the  maUer  of  Vjjala  Beeaa, 
1   C.  L.  B.,  B23,  referred  to.     Dirarr  Lioai,  Bb- 

KBMBBABOIB  «.  SABBA  EAHICI 

[LIi.  B.,  38  Calo-,  886 


B, >  Witneai  rsftastng  to  uwwer 

— CrtBit'ltoi  Procedure  Code,  1382,  :  tas~Penal 
Code,  1. 179. — Semile—A  cocaplunant  is  not  awitness 
puni^ble  for  refusal  to  answer  under  s.  48G  of  the 
Code  of  Criminal  Procedure  or  under  s.  179  of  the 
Penal  Code.    In  bs  QunUH  Nabatav  Sathb 

[L  L  B.,  18  Bom.,  600 
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DtOfiST  OP  CASbS. 
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t^ttFLAXST.  CoL 

1.  iNBinmON  01  CoMTLiiST  un  ITioig* 
HABi  Pablhhhabub        .  .  14G7 

3.   POWBB    TO     BirBX     TO      SVBOXSIHATB 

OnioKBa 1467 

0.  WlTHDSAWAl  OF  COKP&UHT  US  OBLI- 

o-moir  op  Hasibtratb  to  bxu  it  .  1470 

4.  DISMUBAL  or  COMFLAIHT   .  .  .  U72 

(a)  OiouHD  roB  Di8icnu£     .        .  1472 
(i)  PowsB  ar.AVDVtmaasaoB  to, 

DiBviBSAL     ....  147G 

(c)  Efuot  o>  DuKiBBix        .        .  14S2 

6.  Bbtitac  or  ComuiHT    .        .        .  1464 


Ste  CABia  CKDIB  DnoHiBas  di  Aoouibd. 


Power  of— "May  take  ooffnitanca  of,"  Meaning  of,- 
Th«  D*B  ot  tbe  term  "  ma;  t(ik«  cognuance  of  moy 
oSoiM"  in  ■■  191  of  tlie  Criuin*!  Prac«dare  Coite 
dMa  not  make  tt  optianAl  with  a  Umutnte  to  heu 
k  oonpUninti  bat  refoa  nther  to  the  ution  of  the 
Hagiitrmtt  in  taking  co^iance  of  an  offence  in  elthcff 
of  the  ipeciflad  oooraea  m  which  the  facte  cautitntjug 
the  dFoice  m.y  be  brought  to  hie  notice.  Be  ii  bound 
to  coaniine  the  compUiunt,  aud  then  can  either  imie 
numncne  to  the  accuaed,  or  otder  ut  enquiry  undar 
B.  aOS,  or  dinniH  the  complwnt  under  «,  208.  Ums 
Au  V.  Sum  Au     .        .  L  U  Bq  18  Calo.,  884 

9, Oosnlianoe  of  ofibnoo  wtth- 

cmX  oomplolat — Fowor  «S  Magiitrai»—Offt%ee 
wfuUr  Ftwal  CmU  or  tpttial  Jet.— to  gtie  a  Uagii- 
trate  jari«dictloo  to  take  cogniianoe  of  an  ottcace 
wiUtoat  anj  complaint  under  •.  6S>  Criminal  Proce- 
dure Codes  1661,  there  mart  be  an  offence  committod 
which  li  pnniibable  nnder  the  Penal  Code  or  under 


3. J*»««  of  warrant— 

— FotBir  of  Maaitlrate. — A  Hagiatrate,  not  bein^  the 
MagiilTBte  of  Oie  dietrict,  nor  in  charge  of  a  diviiion 
of  the  diitrict,  is  not  competent  to  inue  warranti  for  the 
arreat  of  penona  agunat  whom  no  compluat  hai  been 
preferred  to  him,  nor  any  charge  made  by  the  police. 
QuxBV  f.  OoioEAo  SiRQa  .  S  s.  W.,  317 


-  Fowt 


Irati— Information  qf  third  perton.~A 
may  take  cogninnce  of  a  caae  on  the  information  tn  a 
third  penoQ  without  any  enmplaint  by  the  party 
iniured.    Ix  xa  BAmurnm  Neogh 

[8  W.  R,  Or.,  8 

6. Trial  wltlunit    oomplolnt— 

nieg^  eonviotion—SailwOf  Act,  18S4.—A  Gonvie- 
tion  and  sentence  by  a  Hagistntte,  F.P.,  under  the 
Bailway  Acb  rervsed ;  there  being  no  complaiut  made 


COHPIiAHTF— eoafiMMi/. 

1.  INSTITDTIOK  OF  COMPLAIHT  AND  NBCB8* 

SABY  PBBLIHINABIE3-co«<>MMd. 
before  the  Hafiistrat^  m  re^nired  by  the  Cods  of 

l.Ot,4 


before  the  HaBistratcs  m  required 
Criminal  Froeedore.    Bia.  v.  LaxD 


-  Com  rtf erred 


Civil  Conrt.—k  Magistrate,  F.P.,  has  no  jni 

without  complaint  to  take  up  a  case  referred  _, 

(Svil  Court  to  the  Dfatrict  Hagiitrate  and  tent  by 
him  fv  trial.    Bta.  v.  Dif  OBAjtD  Ebvshu 

[4  BoBL,  Or,  SO 

7. Co—  referred 

■ioitkont  jnriedietion  .by  Bmbordinate  Maffietrati, — 
A  Magiibate,  F.P.,  has  no  power  to  take  up,  without 
complunt  being  made  to  him,  a  case  refened  to  him 
by  a  finbordinate  Magistrate  which  nch  Sobor^Unate 
Magistrate  had  no  power  to  refer,  Bm.  «.  BAao 
TALAs  OwBABt        .        .        .4  Bool,  Or,  34 

Axovntova  oi»  .    7  BCkcL,  Ap.,  88 


rilg  apiieari»ff.~Wher6  an  aeenaed  pawn  appears 
Toluntarily  b^ore  a  Hagistnte  to  answer  a  charge, 
the  want  of  a  oomplunt  on  oath,  necessary  for  Uie 
tisning  of  a  summons  or  warrant  (ss.  66  and  48, 
Criminal  Procedure  Code),  becomes  Immaterial. 
8»mbU—A  Magistrate  taking  a  complaint  and  iasoiuK 
a  summons  thereon  acta  not  ministerially,  but  jndl- 
ciaHy.  CmditioQa  under  which  a  Magistrate  may 
proceed  with  an  investigation  or  trial  witliont  a  oom< 
plaint  upim  oath  considered,  and  cases  bearing  on 
the  question  reviewed  and  explained.  BbOv  «,  Sapa 
Shibuta  FusDvama  Qctfa     .  6  Bom.,  dr.,  80 

-  Ciarge    of  fnr' 


tMei  aeentation  made—Fenol  Code 
(Act  XLV  of  laSOJ,  ,.  177-Land  Acqniniion 
Axt  (lof  laUj,  w.  9  and  10.  -A  Ma^atrate  imed 
processes  for  the  attendanco  of  the  accuaed  <m  the 
compbunt  of  the  Land  Acquimti«m  Deputy  CoUeetor 
tor  having  riven  Use  information  witliin  the  terms 
of  s.  1T7  of  the  Penal  Code  and  ».  10  of  the  Land 
Aoquiution  Act  In  cartain  written  statements  that 
they  had  made  to  the  Collector.  The  complunt  was 
tliat  the  written  statements  were  t^lse.  The  docu- 
ments, however,  contained  more  than  one  statement  of 
fact.  Neither  in  the  compliant  made  by  the  Deputy 
Collator  nor  In  his  examinaUen  by  the  Hagistnte 
was  any  reference  made  to  any  particular  statement 
made  by  either  of  the  accused  as  bdog  a  &lte  state- 
ment, nor  had  the  Deputy  Collector  put  in  tia  written 
Btat«maits,  apoD  wlikh  he  denred  to  proceed  either 
with  his  written  comphunt  or  at  the  time  of  hia 
eramlnatiop  by  the  Magistrate.  Setd  that  the  com- 
plaint was  bad,  and  the  ea«e  aboold  not  be  allowed  to 
proceed  in  it*  present  form.  The  Magiatrate  waa 
bound  to  require  from  the  oompluiumt  the  written 
ststemaite  on  which  the  prooeedlngB  were  founded, 
and  also  to  asceit^  from  him  the  paitienlar  atate- 
ment  or  statement*  on  which  tlie  aceusatitm  was  madt^ 
DCBSA  Dab  Bazhit  t.  UmiH  Chahsra  Sbit 

[L  X-  B..  37  Oalo,,  860 


lizcdbyGoOt^Ic 
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OOHFZiAINT— coafJiMMd. 


la  - 


-Illtgalec 


nieiiim 


and  t»»ie»ce — ilgrHoral^dllm  taHctioniiig  the  protf 
ettio»~3tiHnp  Act,  -7  of  1863,  :  S.— Conrictdon 
aai  leoteQce  under  ■.  8  of  Act  X  of  1662  ( Stamp 
Act)  rerened,  ai  no  ccmptiint  lia4  been  mads  to  the 
trjing  Msgiitnte.  A  memonutdam,  under  the  ugnii- 
hue  St  the  Collector,  nnctionlns  the  prowcntion,  can- 
not h«  accepted  in  the  place  ot  a  cotnplunt,  ao  as  to 
tiitthoriie  tha  UnitDg  of  a  mminoni.  Bn}.  c.  Bu 
DtTam        ....       6  BonL.,  Or^  48 

~  OSbnoe  clurged  not  prawd. 


ji  critDmU  breach  of  tmit  of  thdr  wage*,  bat  from  tha 
erldence  adduced  it  sppeu«d  that  the  offence  of  which 
the  prisomr  wu  gtiilt;  wai  eriuiinal  bKacIi  of  trait 
of  GoTemmeitt  money,  it  wn  held  that  the  Hagirtrate, 
P.P.,  had  power  to  fnme  a  cbaru  agaiait  and 
conrict  the  priiooer  of  the  latter  offence  without  a 
freth  compluDt  being  made  to  him.  Baa-,  v.  Vuovou 
Bakchinoa^  .    6Bom.,CrqlOO 

la. OBkaoe  dlioloacd  In  ocmrss 

of  protwrHnga  not  trUbla  by  Kngistrst* 
wluiont  eomplaint — Criminal  Pro««dmn  Coda, 
t^2,  t.  liS,—L  compl^t  wai  made  to  a  Hagia- 
taata  acetudng  a  certain  penon  of  having  taken  or 
k«pt  the  wife  of  the  compfaioant.  In  the  eonne  of 
the  prneeediagi  it  appeared  that  the  wife  had  com- 
nutted  bigam J  (e.  4M,  Penal  Code).  The  Hi^iitrate, 
without  a  forUier  complaint,  committed  tha  wronaa 
i^e  for  tr^  by  the  Court  of  Seadon.  Held  that 
the  Hagiitrate  had  acted  within  hia  Jvria^Ction, 
a.  I4S  of  the  Code  of  Crimiml  Prooednre  being 
de^^ned  to  prerent  a  Hagittiate  from  anqnlring 
witbnit  compUint  into  a  owe  connected  with  nvriage, 
bnt  when  a  caM  li  pnqierl;  before  the  Hagiitrate, 
he  may  proceed  agumt  any  penon  implicatad.  Iv 
TBI  MATTBR  OV  17»AU  BIWA      .     1  C.  I>.  B.,  698 


1&- 


Offbnoe  ofaarged  nndar  par- 
ttcutar  Motion  of  Penal  Coda— Power  ^ 
llagittratt  to  applji  a»g  othar  uetioa  apflieabla. — 
A  daipitrate  ii  not  bonad  to  adhere  to  any  particnlar 
■ection  of  the  law  whieh  ma;  be  mentioned  hj  a  com. 
piquant  in  hti  comphunt,  bnt  ma;  apply  an;  lection 
which  he  thinlci  applicable  to  the  oai^  lo  long  aa  the 
partie*  are  not  milled,  and  the  proper  prooednre 
11  obicrved.  He  may  re-call  an  order  which  he  fiodi 
to  be  wrong,  and  mbrtitELte  an;  other  which  he  ma; 
think    right    under   the   law.     Euidais   Bbutu- 

CBABJBS  V.  MOHSKDBONAIS  CEITTBBJBI 

[la  W.  B.,  Ct.,  40 

14.  Com    rrferr«d     by     Olvfl 

Covxt—Criminal  iVoeeiwnt  Code,  i.  S73—Foteer 

to  r^er.~Th»  Tarioni  model  in  which  civil  proeeed- 
inga  can  be  iniHtuted  under  the  Code  of  Criminal 
Ptooeinie  pcdntad  out.  Where  a  Civil  Court  makei 
over  a  cue  to  a  Hagiibata  for  isveetieation,  the 
Uagirinte  onght  to  examine  the  eomplainaat  and 
rednce  tite  exammalion  into  writing,  which  ihoald  be 
ilgned   bj    tha   Ma^itratc    and   the    oomplunaut. 


COUPLAnUT— eoafiawif. 


S.  273,  Code  of  Criminal  Procedore,  onl;  empower*  a 
nperiur  Hagirtrate  to  refer  caaai  to  a  Subordinate 
Hagiitaate  when  the  oi)m]^^t  ii  ma^  to  himaelt  ra' 
before  a  police  ofioer,  but  not  caoaa  wh««  he  hinudf 
take*  cogniiance  of  ao  offence.  'BBvaovuf  CHtmiBB 
PoDDis  V.  HoKini  CatmiEB  CgtroiaitBUTTK 

[la  W.  B.,  Cr..  49 


UJ.- 


-  CaM   Irrosnlarljr  sent  by 


OItU  Coart—Iitveiligatiou  toitioid  eomplaial — 
Ciml  Froeedmn  .Code,  1361,  t.  6S.— Altho^h  a 
Civil  Court  acted  irregalarly  in  lentUng  to  the 
Kiglitrate  for  ioveltigation  a  caae  of  niing  or 
attempting  to  nae  falae  evidence  what  no  nut  wai 
pending  in  that  Conrt,  ;et  ai  the  Court  had  given  it* 
Bnctim  to  the  proiecntion  ot  the  otFence, — Eeld 
that  it  wai  in  the  competency  of  the  Ui^ietrate, 
under  i.  OB  of  tha  Code  of  Crinilnal  Frooedure,  evm 
withont  a  charge  or  complaint,  to  proceed  to  inveiti- 
^tei  and.  If  neceanr;,  to  commit  for  trial  to  the 
SeMions  Court,    Qtma  «.  Dooboa  Nath  Bor 

[B  W.  B,  Or.,  0 

W.   Criminal  Proee- 

dtre  Code  fl882J,  $,.  08. 190, 191—CogimamM  tahtn 
bg  a  Xafiietrale  nmder  t.  190,  tub-t.  (1),  el. 
(iJ—Jtintdieiieu  of  MagirtraU  to  hold  a  prfUmt' 
nary  i^qmiry  mot  th»r»bg  oiuted.—Seld  Oat  the 
ta«t  of  a  Magiittate  having  taken  oognlrance  of  a 
caae  nnder  i.  190,  ntbi.  (IJ,  cl.  (c),  of  the  Code 
of  Criminal  Prooednre  doea  not  diiqtialify  andt 
Hagiitrate  from  hdding  a  preliminary  inqniry  and 
committing  the  ease  to  the  Conrt  of  8e«ion.  Qunff- 
SmaisB  T.  ABDm  Bazeak  Khan' 

[L  L.  B,  ai  All,  100 

jSw  QcEiN-BHPSBaB  0.  Fnix 

[L  L.  B.,  aa  ICad,  148 

and    JaOAT     Ckasdba   HAzmtDAft  e.    Qrmir- 

Buuu  ,   I.  It.  B.,  aa  Calc  786 

[3  C  W.  IT.,  401 

17. Frewloiu  enquiry— Cnmtaal 

Pr«e«{«r«  Cod*,  7S7&  >.!«.— The  nrevioui  enquiry 
provided  for  by  •.  146  before  a  oomplaint  ii  taken  up 
ought  not  to  he  made  after  tha  acensed  baa  been 
brought  befbre  the  Court  under  a  warrant.  BAKKAin 
SnoAS  B.  Jadub  CscniDiB  Dasb 

[81  V.  B.,  Or.,  44 

18, Aittliorlaatlon    to    prooeed 

wltb  OaM — Fern  of  eomplaint,  Irregmlarity  or 
dtJM  !>. — A  Court  of  Seuion  ii  competent  to  pro- 
ceed to  tiie  trial  of  a  pritoner  broagbt  beftre  it  npon 
a  chaige  b;  a  Haeiitiate  authorized  to  make  a  com- 
mitmeot,  tbongh  Qie  compUint  <»  antboritstion  be 
oontained  only  In  a  letter  from  the  Jndge  of  thai 
Conrt  to  tha  Hagiitrate  of  the  diitrict,  lent  with  the 
r^xird  of  the  cue,  notwithstan^ng  an  iiregularity  or 
defect  of  form  in  recording  the  complunt.  The  cotn- 
plunt  or  anthorizatiDn  of  the  Conrt  before  which,  or 
^BiDat  the  authority  of  which,  an  idleDce  mentioned 
in  Ch.  XI  of  the  Code  of  Criminal  Procedure  ii 
alleged  to  have  been  committed  ii  a  mfflcient  war- 
ninunal   pneeecBngf. 


iizoabyGoo(^Ie 
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OOHFIiAIBT— coniMMd. 

I,  IHSTITDTION  OF  COMPLAINT  AND  NBCBS* 

8A£Y  FBEL1HISABIE3— eMf«Hi«<f. 
Qmm  t.  JfoiMK  Chaodra  Cimeitrbtitti/,  8  B.  X.  IL, 
^  Cr.,  67,  OTornlGd.    QCBKtr  v.  Nisi.tah  Baik 

[6  B.  z-  B..  I*.  B.,  eeo 

S.  C.  In  ths  lUXTiB  01  Kasaxab  Naik 

[14  W,  B.,  Cr.,  M 

IB. ^  Extrft-Jndlol&l     knowledsa 

of  HaglStrats— CrHMMl  Pneednre  Cedt,  1881, 
«.  69— SwpimoiM  wtfAoirt  OMspIaiBf. — The  power 
wliich  a  Mariitrate  of  ■  dlttricl,  or  %  Hi^itnte  in 
cbMge  ot  K  invidon  of  a  dlitrict,  lui  to  inae  a  tunt- 
moni  wltliont  any  complKint.  ii  not  affected  by  the 
cinnmatanM  that  the  oBenee  with  which  the  accnaed 
wai  chuged  came  to  the  knowledge  ot  the  Msgitbate 
oUterwite  than  tbrongh  a  peUtion  which  wae  pieaanted 
aguDrt  the  accrued.  BlSBMEtrs  Boe  v.  Hub- 
HKBAS  BimK  U  W.  R,  Cr,  I 


»  of  Mt^ittratt. — Where  a  Magistrate  having 
lawful  eogninnce  of  an  olf ence  louud  it  diicloaed  tn 
the  evidence  that  a  certain  other  person  not  before 
tho  Court  wae  concerned  in  the  ofieDca  and  there- 
upon   ivued  proccw  ^^nit  bim  uid  tried  him, — 


Meld   that    Que    Hanatrate     did    not  act  without 

longh  no  wi 
to  take  cogniiance  nnder  cl.  (e),  tnb4. 


Juriidictian,  although  no  was  not  ipecially  anno 


lallv  onpowered 
:(l)ott.  190, 

Code  of  Cruuinal  Fracedure.    CoaBU  CEAinyu   Dab 

f,  NAxanDBA  KsiBKU  Cbakmatabci 

[4  C.  W.  IT.,  867 


SI.  - 


-  Co-aeeiutd — JNnh«S- 


mwtiiftome,  i/nfflcitrnt  grOv»d  fornfrntalto  try 
oOftv  toko  did  not  appear  at  thu  Jlrtt  trial — fur- 
tier  e»g%irtl—Code  of  Criminal  Proaadmre  (Act 
V  ttf  18S8J,  »».  190,  4S7.--U  ievena  penoni  com- 
nit  an  oSeBce.  a  M^iitrate  cannot  coniider  the 
puniihnient  of  inme  of  them  to  be  mfficiont  in  regard 
to  otben  and  rafnae  to  nnnaion  the  reet  of  the  bc> 
cuaed.  A  Magiitrate  hariufr  taken  co^izance  of  an 
olTence  faM  jnrteiUctioa  to  hold  juiUcial  proceediuga 
in  rennet  of  all  penon*  wboi  the  evidence  ^mIom*, 
an  tbe  oOenden;    Bisbhk  Dataa  Kai  v.   Chisi 

EBiir         ....   4  aw.  IT,  eeo 

8&  Crimiual     Proti. 

dmn  Code  (Act  V  of  1898J,  m.  180,  191—Cogm- 
aanee  efa  etue  taken  npon  an  anoni/mme  eoM- 
mttnieation — Tratufer  ^  mm,— Where  a  H^ii- 
trate  took  cogniiance  of  a  caae  on  an  anonymoni 
communication  and  tbe  aceuied  applied  for  a  tranef  er 
on  the  ground  that  the  ease  came  within  the  pro. 
Tlakmi  of  cl.  (e)  ot  ■.  190  of  the  Code  of  Oi- 
mlnal  Procedurft  tbe  Cooit  directed  that  the  caie 
be  tnuuterred  to  the  file  of  another  H^iatrate  for 
trial.  IlttEi  lUTCXB  otHauNabataitBibwab 
C3  C.  W.  TS^  flS 


■B. -Art  XXr  of  1861, 

».  68—FrinaU  iifforuMtio».—A  belief  fonnded  on 
priTBta  and  anonymtmi  informatbn  ia  not  knowledge 
within  the  moaing  of  1.  68  of  the  Criminal  Prooednre 
Oode.     Ix    Tsa    Mlinu    a*    Unir^a    Ceuxsib 


OOMSJ^rxrC—eovtinnd. 

1.  INSTITUTION  OF  COMPLAINT  AND  NECBS' 

SABY  PBSLIHINABIES-«o»<»i«e<l. 
Bamxuu.    Qumr  e.  Fcbu,  Cbaxdsa  Baxiub>< 
Qdbbm  V,  Kali  Sibeax 

[4  B.  L.  B.,  Ap.,  1 :  IS  W.  B.,  Cr..  I 
14.  ■  ■     B«port  of  poIiM  offleer— 

Criaunat  ProoedMre  Code  (Act  XXV  of  1861), 
e.  68— Ai^  X  of  ISra,  e.  l4a~Knowledge—&epoH 
of  poliee~Inietftrenee  of  High  Crmrt.S.  68  of 
the  Criminal  Procedure  Code  applies  only  to  casea  in 
which  the  private  Indiridna)  injiued  or  aggriered  dow 
not  come  fiirward  to  make  a  formal  oompUint.  Thak 
lettion  ie  ^tended  for  tbe  pnrpoee  ot  enabling  a  Ua< 
gktrate  to  take  oare  that  jnetice  may  be  rin^cated, 
notwithatanffing  that  tlu  penon*  individnally  ag- 
grieved ale  nnwilling  or  unable  to  proiecnte  {  tad 
even  in  tneb  oaacs  the  jnriadietka  to  arreat  requirei^ 
for  ita  tonndat^  knowledge  ot  the  fact  of  an 
ottenoe  having  been  committed,  and  that  knowledge 
mnit  be  dtho'  peraonal  or  derived  tron  testimony 
legally  gWen.  The  report  of  the  polioe,  or  any  state- 
ment which  falle  short  of  an  actual  fonnal  oomplaint, 
or  of  a  itateiDent  made  on  .oath,  is  not  snffident  in 
law  to  give  a  Magistrate  juiiailUction  to  issue  his  war- 
lanl.  In  tMs  caae,  although  the  Uagirtiate  had  acted 
illegally  before  eridenee  waa  recorded,  and  had 
shcnvn  a  wBut  ot  diaendaii  tn  some  of  tha,Btage*,  the 
Bigh  Court  refused  to  quash  the  Ib^atrate's  order 
directing  the  piiaoaers  to  be  pot  upon  thdr  datenoet 
OB  the  ground  that  the  order  had  been  nude  by 
a  ossnpetant  oBlcer  after  hesring  eviduice  which  waa 
jndieialty  receired  and  reoorded.  Iir  tbi  hattib 
o>  iHB  FBrmos  o>  StrsBOSBA  NatH  Box.  QtmiK 
«.  BirxiBDBA  Nats  Bor 

[S  a  I,.  B.,  274: 18  W.  B..  Cr.,  27 


96. Foxier  nf  Co%rt  to 

act  o»  poliM  report— Sniordinate  MagiMtratt— 
Dietriaf  Maffitiraie.—A  Subordinate  Magistrate  Is 
competent  to  act  on  a  police-report,  but  it  is  not  proper 
for  a  District  Magistrate  to  pass  an  order  directing 
proceedings  to  be  taken  on  tbe  policfrfeport  unless  he 
baa  with^awn  the  whole  matter  from  tbe  Court  of 
such  Subordinate  Magistrate.  Honii  SmOB  e. 
Masajbib  SmsH     .        .        .    4  C,  IKr.  N«  242 

Code  of  Crimi- 


Code  of 
0,^1.  fy- 


nal  Proeednrt  (Aet  V^flSSa),  e.  190,  el.  (eJ—Pro- 
etediugi  asaimt  o»e  not  originally  aecmtd  «itkoiU 
imMitigatu/n  or  endeuee  on  aeqniltat  of  aemind-^ 
Depnly  Commienoii«r  a*  Magittrate  and  BeeMMW 
Oj^cer— Judicial  and  exeemiite  fimetione,  diettnC' 
Iton  betteetn — Xagietrate,  orders  by,  to  kit  tnbor- 
dinala  onjndieial  mattert,  talidiiy  of— High  Conrt, 
pomer  of,  to  rtviee  enek  orderi, — On  Information 
reeaved  and  police  iurartigatlon,  tlie  Deputy  Commis- 
skwer,  a*  Mafpsbate,  instituted  proceed^*  against 
the  informant  for  baving  himseU  put  opium  in  a 
psffCel  coat^lned  by  nil  by  another  and  made  him 
over  to  •  Bubordhiate  Hagistrate  for  trial,  and  on  the 
fulure  of  the  proaecntion  the  D^uty  CoKmisriouer 
directed  proceedings  to  be  taken  against  the  eon- 
iigiior.  Meld  that  this  coder  ot  the  Depnty  Com- 
— — :~—  k^iost  tbe  consignor,  without  further  in- 
wittumt  jurisdiction. 


iizoabyGoo(^Ie 


tltORST  OF  CASfiS. 


COKFZiAINT— eoafi'Mrol. 

i.  ISSTITDTION  OP  COMPLAINT  Aim  NBCB8- 

SABY  FBELIHINABIKS— (TM^JMHA 
Tlw  Depaty  Commiuiinisr,  wbo  ii  %ko  a  Bercnne 
Offioer,  did  not  act  in  hit  l*tt«r  c»McHy  u  m  mere 
eomplaluHit,  tmt  u  a  H^rtnta  sctlDg  Dnder  >.  190, 
d.  (e),  CtI^mI  PMoechUe  Cod«,  and  m  nich  hU 
order  it  subjAt  lo  reviiion  b;  the  High  Court. 
SBAHiuH  e.  QiruB-Biiraua 

[4  a  W.  IT.,  BSS 

S7.  Criminal   Froet- 

*trt  Codt  (Agt  X  0/  fSSi/  (.  ISl—Co^tatanet  of 

^  IS60J,  *i  Zll~Fotim  nperl—JFalM  eiargt, 
protteuiion  for,  ntkenti  firH  Mgwruy  imlo  truth 
^  original  eomplaiat, — A  pernni  bkring  laid  an 
Infermatlini  More  the  potlee,  the  poliee  reported  tiie 
~        t«  fain ;  the  intorioaitt  then  •ppearad  before 


ma  r^Htdi  and  the  Haglttrate,  aftvpenMng  tlw 
polieeieport,  pawed  aa  older  dlreding  him  to  be  pro- 
aerated  DDdcr  e  211  of  tiie  Penal  Code.     Stld  that 


oBwce  brongbt  to  1^  uotioe  bj  a  police  report  whioh 
affordi  gioand  for  a  nie^idaD  that  W  i^enae  hw 
"  r  «>f  lonnd  jndieial 


Mrm  aggrieved  hae  ccooidirinel  or  nnUl  ha  ha* 
before  him  a  police  report  on  tiie  enbjeot  baaed  wi  an 
ioTeatigatioii  direofed  to  the  (denoe  to  be  taied, 
and  in  (aaee  of  aUraed  filee  chargee,  nntil  ft  li 
dear  that  the  originafehaive  hai  been  either  heard 
and  diemiaeed  or  abandoned.  And  before  the  order 
to  proeecnte  for  the  telee  charge  b  made,  the  p«ean 
who  made  the  original  cbatge  ihoald  be  ofTered  an 
opportanity  of  tnpporting  It  or  abandoning  it. 
Qosn-BiaBnu  e.  Soak  I^is 

[X  I^  &.  14  Cftlo,  70T 

"   SGL Criminal     Troe- 

(fawe  Codt,  n.  4,  SSO,  and  BST—TUrd  ela»t  Magit- 
traU  talcing  eog<M<me»  of  eat*  on  fwoeiff  of 
«  jfodait  from  a  Aeeeaw  Offieir  and  eenntctii^ 
owMnf  mtAoirf  tmamimii^  eamplainaat. — A  Bere- 
nae  OMcer  lent  a  yadait  to  a  thlid  daw  Ibglitiate 
darglng  a  eert^n  peftou  with  having  dinbeyed  a 
nmmoni  iMoed  bj  tiie  Berenne  Ofloer.  The  tUrd 
daae  Hagtetrate  ttiaren) 

aocnied  nnder  a.  174  of  tne  renal   

m  the  ground  that 
L  B80  (t)  of  the  Code 
of  Criminal  Proeednre.     S*ld  that. 


althoi^h  the  eompUot  wai  not  exanuned  on  oath 
aa  reqnired  by  i.  0)0,  the  oonrictlon  wae  not  illegal. 
QvBU-KttrBBH  e.  Morcr 

[L  L.  a,  11  Had.,  448 
ae,   Criminal  Proee- 


OOlCPIi  AINT  -ooaf  (mwi. 


In  the  coniplaint  preaented  to  the  !._„ 

added  enbieqaentlj  by  the  Xa^etrate  npoa  atato- 
DunU  nude  by  the  complainant  in  hie  nanination 
nnder  i,  800  of  the  Crin^Ml  Prooedtire  Code,  wha- 


made  bi  an  aggrieved  paion  within  the  meaung  of 
n.  4  <a)  and  106,  (0  Bi  to  enable  the  HagiatnOe  to 
take  cogntianee  of  the  offence.  Qeeaa-EMprM*  v. 
Ealln,  I.  L.  &.,  8  All..  JOS,  refeired  tn.  Qoro- 
BKTuas  fh  DaoKUfAssui  L  Xb  B^  10  AIL,  S9 
Criminal    Prce— 


geneiai  rrue,  any  penou  Having 
commtailoii  <d  an  ratence  may  eat 
a  by  a  eomplaint,  eTtn  thoun  be 
itci^eted  or  aftected  by  the  idttnce. 


dmrt  Code,  1883,  i:  aOS,  3t8  -  Who  bmjf  inttitnU 
eomplaint. — A>  a  general  rule,  any  peraoa  haling 
hooirledge  of  the  commtatloii  o'  ** 

the  law  in  moUon  by  a  eoi — "' 
11  not  peraoDilIy  intci^rted  Di 

The  exoeptiom  to  this  rale,  of  which  m.  196  and 
198  of  the  Criminal  Pracedore  Code  are  eaampleft, 
are  eiccptloaa  created  by  itatnte.  There  ie  noting 
In  the  Code  ahmrlng  an  Intention  to  oonflna  proaeen- 
tirau  to  the  peieotia  dfectly  tnjared.  Jv  si  iiAitnH 
HAxiTix  Sates  .    I.  Ii,  H,  18  BonL,  600 

81.  — = Criminal   Proee- 

dnr*  Coda.  1S82,  t.  191  (e)~Crimimal  Proeodnrt 
Code  (Aet  X  of  IBTSJ,  e.  140  I'eJ—Bg  vhom  a 
eomplaint  of  an  offtnee  «Mjr  ie  eMiia.— The  oom- 
d^it  npon  which,  under  i.  191  (o)  of  Uie  Coda  of 
Criminal  Proeednre  a  Uaglettate  may  take  oogniianee 
of  an  offence  may  be  made  by  any  membm  of  the 
pnblic  acqn^nted  with  the  facte  of  the  caie,  not 
neeeiauily  by  the  pwaon  aggrieved  by  the  offenae 
to  which  the  complaint  relatea.  In  re  Oanetk  Nara- 
gam  Sathe,  I.  L.  £.,  IB  Bom„  600,  followed.  Far- 
CAVD  A«  e-  Haxuxui  Pouas 

[L  I..  B.,  18  AIL.  4SS 

SS.      ■  Criminal   Proet- 

dnrt  Code,  i.  198—lHftmatmn  of  a  niife— Com- 
plaint by  iHiriamd.  -When  a  married  woman  ii  da- 
famed  by  the  Impatatbn  of  nndiaatlty,  her  bneband 
ii  a  peteon  a^cieved,  apon  whoae  ouaplalnt  the 
Magietrate  may  take  oognizanee  of  a  complaint  trader 
Crimind  Proeednre  Code,  a.  198.  Chouk  Naisu 
D.BuiAHun  .    I.I>.B.,14  3[ad..STO 

DiFDTz  Lbqak  BmnBRAmnB  v.  Sixka  Kabxi 
[LL.IL,9aCBl&,88e 

88, CrinUnal  trmpatt 

—Miteki^^Bf  bAow  eomplaint  qf  t^ewe*  may 
h*  made— Penal  Code,  n.  436  and  441.— The  worda 
"any  person  in  poneeuon  "  in  i.  ML  of  the  Peaal 
Code  do  not  mean  only  "  a  complainant  In  poMeadon. " 
Certain  pereoiii  were  proaecnted  nnder  aa.  436  and 
447  of  the  Pend  Code  (Act  XIiY  of  1860)  for  a 


the  comphunant'B  teaaota  and  deatroyiog  the  aead 
Bown  therein.  Tha  defence  railed  wat  an  lUihi  ;  it 
wai  dao  contended  on  bdidf  of  the  accnaed  that  the 
field  bdonged  to  one  of  Uinn,  and  that  tike  complain^ 
ant  had  no  title  whatevs  to  it.    The  M^irimte  who 


lizcdbyGoOt^Ic 


DIQBBT  OF  CA8BB. 


(    1466    ) 


1.  INSTITDTION  OF  COMPLAINT  AND  NBCXS- 

8A&T  PBSLUaMABIBB-MMfiwM.^ 
tri«d  the  oHa  daoUned  to  go  into  the  qvMUoa  ot 
titl«i  he  found  Uwt  the  oomfitkataVw  tenant!  were 
in  pcmwMMi  <d  tb«  leU  j  wd  diebaHeriiw  the  e*)- 
deooe  of  aiiH,  he  oonTktedthoMMnMdHidi 
them  to.  line.     On  wpUcMan  In  lerWion  to 
Blah  Ooort,  tt  wu  nmd  (M«f  oJtJ)  Ihmt  the  c 
pfaunant,  not  being  tCe  pmon  in  poweedon,  a 
~  net  lenUj  lutitiite  the  criminal  proeeedli^^  and 
that,  Oierdmi,  the  etaiTiction  wat  bad.    Stltl  tliat, 
'  ~M  defence  Mt  np  ' 

, , __e  for  hiterterence 

HvUmi,  ■■  to  do  «o  ironld  coaa«irage  perlnry.  Btld 
alio  that  the  words  "  any  penon  in  poeendon  "  in  1.  ill 
of  the  Penal  Cods  do  not  mean  only  a  comidatnant 
In  prwtMton,"  tfaere  b«ing  no  antfority  for  takins 
the  (Ance*  of  ulKhlet  and  oriffiinal  trnpaM  out  of 
Uie  general  inle  whkh  aUowi  anj'periau  to  oomplaln 
ia  a  criuinalaot.  Quet»  r.  KaJinati  Sag  CiovMiy, 
9  W.  £,  Cr.,  1,  &a9di  Ptrtai  r.  Bxiat,  I.  L.  S^ 
AS  C<a.,  la,  Itmit  Ckaadra  Xarmakar  t.  Siial 
Dm  Mitttr,  8  S.  L.  S.,  Ap^  (FA  and  7a  n  ffoM** 
Watajfam  SaOt,  I.  Z.  S.,  18  Bom.,  BBC  retored  to. 
QDBO-BimtBflB  V.  KmuTLU  Jstkruhha 

p:  L.  IL,  81  Bohl.  586, 

84. FoiBtrtif  MafU- 

trait  to  MtM  warrawt  or  mU*rUn»  ta»t — Cmatao^ 
Proetdnrt  Codt.  IBM,  t.  86  (a)  ami  t.  69  aitd 
IK. — In  eaeee  In  whieh  the  poSee  cannot  arreet 
wttboat  a  wanant,  a  wammt  eamwt  be  I^aUy  itned 
by  a  HagWiate  except  on  a  eonplalnt  made  npon 
oath  (or  Bud«  the  pmrUana  of  c  68),  whethca  the 
Haginrate  Itmlng  the  wamnt  ia  anUiartied  to  «ter- 
tab  cam  either  on  complaint  prefetred  directly  to 
himeelf  or  on  the  report  of  a  police  oflloer,  under 
a  66  (a)  of  the  Crim&ial  Procedure  Codeor  not  The 
repcrt  of  a  police  oAcer  referred  to  ht  the  atwre 
■Bctkn  meanii  not  aiv  ootnroanlcitton  made  by  a 
police  cdom,  bnt  the  formal  report  drawn  np  nnder 
a.  1S6  of  the  CriminBl  Prooednre  Code,  In  oaei  hi 
wUoh  the  poliee  may  aheat  wttbont  wanant  Bna. 
«■  Sua  All .        ,  .8  BonL,  Or^  118 

88.  F«tltion  of  third  peraon— 

Crimmud  ProMAtra  Ccdt,  1872,  t,  DOS—Xagitlratt 
tmtftmmiag  piii^tm  bm  titird  pari*.— Certain  partiee 
faaTiv  oomjlained  in  the  Hagbtntte'i  Court  of 
aManlt  or  ill-nmgeby  order  of  one  whom  they  called 
their  aamlndar,  wiUi  a  Tiew  to  makii^  ^«b  pay 
enhanced  rent,  both  ccmplaioaufa  aad  aceniod  were 
abeent  wb«n  tiie  caae  wae  called  mi  for  hearing.  Aa 
tbe  Ha^etiBte  wae  abont  to  diante  the  compUnt,  a 
third  pi^y  i^Hpcated,  and  alleged  that  Uie  oomphbt 
had  bcM  made  wtth  the  cooniTaoee  of  the  aoonaed 
for  Um  pnrpoae  of  KMcaUng  aridMMe  of  Ua  riritt  or 
tHle  to  Am  a»Mnh  where  U>e  oomphAnante  liTod. 
Therwipan  the  Hagiabate  oompdled  tbe  eomid^iMnta 
to  appear,  took  down  tbe  ovIdMoa  of  eouie  of  them, 
leeavad  a  eoonttt'«omplBint  bom  the  third  party 
aboTO  moitiooed,  ana  ooDTleted  tbe  ooan^afiiBnti 
nndcr  the  Poial  Codtv  ■■  19S,  and  acDtcnoed  them  to 
imprieonnunt.  Btld  that  the  Hagiebate  onght  not 
to  hsTe  mitertained  the  third  party**  petition,  or  oom- 
pGll«d  the  oompUhianli  to  go  w  with  their  caae ;  and 


OOHPIJUZIT— eoa(<Mw£ 

1.  mSTlTUTIOIf  OF  COHPLAIHT  AND  NBCES- 

SA£Y  PitBLUflNABIES— eoaiiaMd. 
thab  nnderthe  ciroometaoee*,  tbe  evidcmco  givoi  wae 
not   jndii&l   evidence.    Iz  lEi  lurrn    o>  xai 
mnioK  6i  DiTEsra  Paou 

[a4W.B.,Cr.,8S 

86. Omlasion  to  exaulna  oon- 

Idftlnant.— The  Deputy  Magistrate  wae  hdd  to 
liare  bem  wrong  In  lammaoing  the  partiee  charged 
before  waminlng  tbe  oomplaioant.  Buim  HirroiiXa, 
IiOOHTO  Mmmu  .    V.  Bt,  1884,  Cr^  78 

87. OawMMM  to  Ukt 

xmra  taam\»aiio»  qfOtt  oomptaiiutnt — Complaiu- 
amt  wuralif  ealltd  apoa  lo  aUsti  eomplai»t  ta 
wriUKg—Crimima  Proctdm*  Code  C18831J,  *.  a00>— 


r.  Mmrpig,  I.  L.  B., »  ML,  t 


of  1.100  of  the  Code  ed 
eompUnant,  who  haa  preawted  a  written  wmipUn^ 
If  merely  called  upon  to  atteat  the  oompUnt  on  oath, 
no  eepatate  iwom  itatemMit  of  Hie  eompUnant  being 
reoorded  by  or  nnder  tbe  <aden  of  the  Magietaate  to 
— *--  "--  complaint  le  preaoited.  Qaem-fwMwn 
'   '   "    "   —    -tM,diiUng^j»hod.KriM 

I.  Zh  B.,  18  AIL,  aai 

88.    — Oemnoa       of 

tMominatio*  of  eoatplai%amt  o»  oati — Ditmittal 
iffeot^lwtt — Crimiaat  Proetdmrt  Codt  (AH  Xitf 
J883J,  w.  19T,  aOO,  aOa,  a08~Complaint  agaiatt  a 
ptAlie  MfToai.— Upon  reed|t  id  a  peUtkn  of  com- 
pUnt  it  Ii  the  duty  of  a  Maejitiato,  aa  ^reoted  by 
1.  aOO  of  the  CrInteal  PToeednrc  Code  (Act  X  of 
1883),  to  examine  the  eomid^nant  tm  oath.  Until  he 
ha*  £ne  *o,  it  ia  not  ttunpetant  tat  him  to  ^amk*  tbe 
compUnt  nnder  a.  SOS  of  the  Code.  It  Ia  as 
irregnlar  pneeediog  (m  the  part  of  a  Maglibatc,  in 
placepfexMjnlning  the  complainant  on  oatbttocall  on 
the  peraon  oomplal 


qoalifled  officer.  A  complaist  sgainet  a  pabllc  ee 
■neb  ai  ti>e  Cb^rman  of  a  Mnnldp^y  moat  De 
dealt  with  in  exactly  the  aame  manna  aa  any  otlur 
oompUnt,  end  the  ocaieidetaUon  of  tbe  qneetkn  a*  to 
the  applicability  of  e.  197  of  tiie  Crimhia]  Froee- 
dnre  Code  to  the  caae  ihnild  be  pcatponed  nntD  after 
the  emnpUnant  ha*  been  eiam&ied  an  cath  hi 
accordance  with  tbe  law.  Satii  Ceisui  Qhosb  c. 
Chubiuv,  Uttsbmu  MmoiPAUTx 

pa  ■».»■,  17 

89. Btetdtiig      for 

txamntation  of  eomplaimMU — Ditmitt^  of  eom- 
pUtut—Ordtr  for  judicial  injwirif  or  report 
wilioarf  txaminiag  eom^ai%a»l,  Ugalitg  of.— 
FtmU  Codt  fAot  XLV  <ff  iSMJ,  >.  911— Codt 
of  Crimiaal  Prootdmv  (Act  T  of  1888),  u.  BOa, 
SOa,  a*d  iTIL— Where  a  MBalitnte,  after  lM*ing 
examined  Oie  costpUnant  and  without  hearing  hie 
witneaeea  or  i^.^iHU^tmy  f^  comptaint,  ordered  tbe 
eompliUnant  to  be  proeocnted  nnder  ■.  211  of  the 
Penal   Codc^-AaM   tint   ttie   lb«iitret«'i   wdct 


lizcdbyGoOt^Ic 
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DIGRST  OF  CA8fi3. 


tXMFLAIST—eimtinMed. 
i.  iNBTITUTION  OF  COMPLAINT  AND  NBCB8- 
3ABT  PBELIHINABIES^et>Bt<-»s«d. 


complainaiit,  bat  u  a  Hkgiitnte  acnng  under  a.  190, 
el.  (e),  CriniiiAl  Frooedilre  Code.  Mid  m  moh  hi* 
order  i«  nitijtKt  to  revinon  bj  tkie   High   Conrt. 

SSiiBiBAlI  V.  QnOH-BlUBBSB 

[4  C.  W.  K,  886 

87.  Crimiiml   Proof 

dmt*  Code  (Jfft  X  of  ISaaj,  t.  IBl—Cogmtaoca  of 
mm  qf««M  on  tmpieion—Ptnal  Coda  fAct  XL  V 
af  iseoj,  fL  aii~Folim  rtpart—M'alm  eiarfft, 
protoe*l%o»  for,  tMhomt  Jlrtt  M?mniif  into  triik 
tff  original  eoMpCamd— A  penan  ht^ng  itU  >n 
uifonution  before  the  polloe^  the  polio*  Tepoited  lh< 
CM*  ■•  &lie ;  the  informuit  then  i^mMTAd  before  k 
IbgiitrmU,  mMng  Out  hb  oaie  might  be  iaTe*ti> 
gited,  and  hi*  wUnnaa*  nunmoned.    Tbli  appliettion 


■ecatad  ander  i  SU  of  the  Penal  Code.  Stld  that 
the  appHeation  to  the  Vag^itoate  «a*  "a  com^alnt" 
wiUdn  Ike  noMoIng  of  a-.lftl  of  tiie  Crininal  Ptoo» 
dure  Code  into  which  the  Ha^itrate  wa*  bonnd  to 
kare  enqniied.  A  Hagiitiate  may  take  eogniaanee 
nadw  •.  191  at  the  C^ninal  PrMedvre  Code  at  an 
oflMtce  bmogfat  to  his  notiee  bjr  a  police  report  wUeh 
afford*  gronnd  for  a  anai^ekn  that  an  dFoDce  hv 

!._._ >..  .    ...^  ^  ^  matttr  of  Mivnd  jndMal 

■ta  ihonld  not  w)  prooeed  and 
n  nupeeted  be  triad  antU  acone 
1  aggrisred  hu  empUned,  or  nntll  ha  haa 
rehlm  a  police  report  on  the  anbjact  baaed  on  an 
ioTQiUgBtiiHi  tUrectea  to  the  ollence  to  be  tried, 
and  in  ceae*  of  alleged  false  charge*,  nntil  it  it 
clear  that  tbe  original  cbarga  baa  lieen  either  hard 
and  dismiised  or  abandoned.  And  before  the  order 
-to  proaecnte  for  tbe  fiUae  charge  U  made,  the  peraon 
who  made  the  original  charge  ahonld  be  ofTered  an 
opportanit;    of    anppoiling    it    or    abandoning    it. 

QUEIIC-BiaUBS  V.  UUAM  LAIiS 

[L  I^  IL,  14  Oalo,  70T 

*  Sa Criminal    Proof 

imro  Code,  n.  4,  630,  and  BW— Third  clatr  Uagit- 
ttvU  toting  eoguiamoo  of  eat»  o»  rteeipf  of 
>  gadait  frotn  a  Sevennt  Offietr  tmd  oomBieiii^ 
aainted  vttkoul  tmamiiUng  complainant, — A  Bero- 
Boa  OAcer  aent  a  yadaat  to  a  third  claaa  Hapatnte 
ehar^ng  a  cvt^  pefeDii  wHh  having  daobeyed  a 
■Dmnun*  iaened  by  the  Bevanne  Offloer,  The  third 
daaa  Uagiatrate  therenpon  tried  and  couvlcted  Uie 
aconaed  nnder  a  174  of  tbe  Penal  Code.  The  Dii- 
trict  Hagiatrate  referred  the  caae  od  the  ground  Uiat 
tbe  conTictku  was  bad  nnder  a.  580  (k)  of  the  Code 
of  Ciiminal  Piwednre.  Meld  that,  a*  the  yadaat 
amoaatad  to  a  oomplunt  iritbSn  Ute  meaning  at  t.  i, 
althoDgh  the  complaint  waa  not  examined  on  oath 
aa  required  by  a.  ^M,  the  oonricticm  wa*  nci  illegal. 
4uBiii-£MraiH  a.  Monr 

[L  I*  R,  U  KwL,  448 
89.   — Criminai  Proe»- 


Mrwa  ■ 
before  hi: 


OOXPL  A.niT  -eoidinntd. 

L  INSTITTTTIOllI  OF  COHPLAIITr  AlfD  NBCB3< 

BABf  FBELlHINABIBS—cMifiMHA 
*Kami*aiion, — A  dtarge  of  defamation  not  contained 
in  the  eomiduiit  preamted  to  the  Hagiatrate,  bat 
added  anbseqnenti;  by  the  JU^atmta  npon  atate- 
mtnti  made  b;  the  ctanplainant  in  hia  examination 
under  i,  800  of  tba  CrimiiMl  Procedure  Cod^  whe- 
ther of  hia  own  aoooid  or  in  oonaaqnence  of  m^aa- 
tionafrom  the  Ha^atrite,  ia  not  a  legal  "eamplaint" 
■nade  by  an  aggrieved  perion  within  the  meaning  of 
a*.  4  (<•)  and  1S8,  ao  aa  to  enable  the  Hagiatrata  to 
take  cogniiance  d  the  offence.  Qiuen-SntprtiM  v, 
Xallm,  I.  L.  a.,  B  Ml„  MS,  referred  to.  QTmn- 
Empbsm  «.  DioKDUiTOAX      L  lb  B..  10  All.,  89 

80. Criminai    Pr»ef 

dmra  Code,  1882,  tt.  SOB,  348  ~  Who  mas  i'^itntt 
eomplaint. — Aa  a  ganenl  ml^  an;  penon  having 
knowledge  id  the  eommiiaion  of  an  oSenee  ma;  aet 
tbe  law  in  motion  by  a  eomplaint,  evMi  though  be 
ia  not  peraonally  intavated  or  affected  by  the  offence. 
The  eicei^rau  to  thij  rule,  of  which  m.  196  and 
198  of  the  Criminal  Procednre  Code  are  eiamplea, 
are  oicepUcna  treated  by  atatnte.  There  ia  nothing 
In  the  Code  ahowing  an  mtantion  to  confine  proaecn* 
Hone  to  tbe  periona  ffii«ctl;  Injured.  Iv  bb  i-arbsh 
Kautu  Satsb  .    L  Ih  Zt,  18  Bom.,  800 

-  Crimimal   Proee- 


dmro  Code,  tSSi,  t.  191  feJ~Criminal  Proetdare 
Code  (Aet  X  of  19118),  t.  140  feJ—Bf  whom  a 
eomptaini  of  oa  effemee  mag  he  mada.—'nui  «om> 
nl^t  npon  wUoh,  nnder  a  191  (0)  of  the  Code  of 
Criminal  Pnwedare,  a  HagiatiBte  may  take  eogni  anee 
of  an  (dtenee  nay  be  nnde  by  any  membw  <4  the 
pnb&e  aeqn^nted  wiUi  the  fkcti  of  the  caaa,  not 
neceaaull;  b;  the  peraon  aggrieved  by  the  ottanca 
to  which  the  complaint  relatea.  In  re  Oanetk  Nora- 
gan  Satht,  I.  L.  £.,  18  £om»  BOO,  followed.  Fav 
■un>  Ali  a.  Hunjiuv  PbjUAD 

[L  I..  B.,  18  AIL.  4BB 

88.  —— ■ Criminal   Preee- 

dnre  Cade,  1.  198— Defamation  of  a  w^fe-Com- 
pl^nt  hg  intband.  —When  a  married  woman  ia  de> 
famed  by  tbe  imputation  of  nnchaatity,  her  hnaband 
is  a  pereon  a^rieved,  npon  whoae  eomplaint  the 
Hagiattate  ma;  lake  cognizance  of  a  complaint  nnder 
Criminal  Procedure  Code,  a.  198.  Cbmlux  Naisu 
e.  Bam abjlKI  .    I.  Ii.  B,  14  KacL.  878 

DXFDTS  liBOAl  BBKXKBRAmnK  e.  SAKHA  EAun 

CI.  lb  B.,  88  0)10,888 
CnaiMial  freepaei 


"any  peraon  in  pooeaaion"  in  a.  Ul  of  theFanal 
Coda  do  not  mean  only  "a  complainant  in  poaaeaaion. " 
Certain  persona  were  proaecuted  under  at.  496  apd 
M7  of  the  Penal  Code  (Act  XLT  of  1660)  for  com- 
mitting miacUef  Mid  enndnal  treepaa*  by  entering 
upon  a  cert^  fleld  which  waa  in  tbe  pawnrton  of 


the  coraplainanfa  tenanta  and  deatroyfng  tbe  laed 
town  Uierein.  The  defence  r^aed  waa  an  aXiU ;  it 
wa*  alao  contended  00  behalf  of  the  accnaed  that  the 
field  belonged  to  Mie  of  than,  and  that  the  complain- 
ant had  no  l^tle  whatever  to  it,    The  Ma^itnte  wlia 


lizcdbyGoOt^Ic 


DIQBST  OF  CABBB. 


<    1U6    ) 


1.  UJSTITDTION  OP  COMPLAINT  ASD  NKCEa. 

aABT  PBBLUUtiABIBS-iXHrtiawif. 
tried  the  c«aa  daoUned  to  go  into  Qte  tiveMca  of 
Utlei  ha  ftnuad  that  tiM  eon^^sMit^f  ^ ' 


BlshOoail 


Uut,thaelon»thewDTkiUc«i  wubad.  AM  thit, 
looking  to  the  Mt«M  of  the  falu  defeDM  tet  up  by 
the  aeouadtihli  wm  not  »  cmc  for  intertemM  u 
mtUoo,  u  to  do  10  wovld  enocmnge  prnjnrj-  S*ld 
•ho  that  the  woidt "  any  penon  hi  pMMidoo  "  In  1. 441 
of  the  Penal  Code  do  not  mevi  only  a  com^kinaDt 
In  poMtMbn."  there  bdng  do  anthority  {ortahfaig 
tho  iAencei  of  BdMiUtt  and  crhnfaial  tfeipaw  oat  of 
the  gcncMl  rale  which  allowi  any'penon  to  oomidiJD 
til  a  criufaial  aet  QaaM  *.  JEUimM  Nag  CiovAtnp, 
»W.a^  Cr^  It  Clatdi  Ftrtad  r.  Svmu,  I.  L.  S^ 
M  Cal^  lat,  iHBOr  Ciamdra  Xarmatar  v.  Silal 
Vat  MUUr,  8  B.  L.  M^  Ap^  63,  aod  /«  f«  &amul 
Sangam  SaO;  I.  L.  B.,  18  Bom.,  S90,  lefemd  to. 
()Dn>-BiiraBU  v.  Ebseivlu  Jrxuhhka 

[L  li.  &.  ai  BoxtL,  086. 

84, Fever  <^  Mafit- 

tratt  to  ittwe  warrtnd  or  mteriaim  earn — Crim%mal 
Froetdmrt  Coda,  1889,  t.  86  (aj  ami  t.  68  amd 
lOB. — In  eaeea  hi  which  the  poliee  eaaiHit  unttt 
without  a  wamtnti  k  WHnmt  eanncit  be  l^aUy  Itned 
hy  a  Haglftnte  eieept  on  a  oompUint  made  upon 
oath  (ft  ander  the  proviiiani  of  t.  6S)>  whetiier  the 
Ha^jtnta  bcnlng  the  wanant  ii  anthoMsd  to  entei- 
t^  cam  either  <ai  complaint  preferred  directly  to 
hlmtdf  or  on  the  report  of  a  police  oflloer,  nndm 
K  66  (a)  of  the  Criminal  Procedure  Cods  or  not.  The 
report  of  a  police  officer  referred  to  in  the  abore 
■Bctlcn  meani,  not  any  eoinmank>tion  made  by  a 
polloa  oAoer,  bnt  the  formal  repot  drawn  np  nndor 
a.  US  of  the  Criminal  FioMdare  Code,  in  eaan  hi 
wUoh  the  poUoe  nmf  aheet  without  wanaot.  Bbs. 
«.  Juu  All  .  .8  Bom,  Or,  118 

88.  PstltioQ  of  third  penon— 

Crimimal  Prceedmrt  Cod*.  1872,  t.  XX—MagiiiraU 
mttntwnaa  pttiH(M  ty  thtrd  porfy.— Certain  partiee 
faaThw  oomplahied  in  the  Ha^kntte'e  Court  of 
aMaon  or  ill-uage  by  ordo'  of  one  whom  they.  oDed 
thdr  lamlndBr,  wiUi  a  Tiew  to  maklDg  them  pay 
enhanced  roit,  lioth  oompUnaote  and  aocnaed  were 
abeent  wh«n  tlie  caae  waa  called  on  for  hearing.  Aa 
the  Maglatrate  waa  ahont  to  diimiN  the  eomp&lot,  a 
third  patty  appeared,  and  alleged  that  the  oomph^nt 
had  bMU  made  with  the  conniTanoe  of  the  accnaed 
tor  the  pnrpoaeof  &bricatiDga*id«neeothi*ri>btar 
(Me  to  th«  nonnh  where  Uie  complifaante  Uyed. 
Thveapon  the  Hagiitatte  oompdled  the  oomiduBBnta 
to  Wpevj  took  down  the  aridcnee  of  aooM  of  them, 
reoaTed  a  cam■te^«>mplaiut  bun  the  third  party 
above  nMoUoned,  and  oODTicted  tlie  complainanti 
nndtt  the  Foial  Codft  «.  IM,  and  antenced  them  to 
imprfaoniDent.  BtU  Hut  tite  Magiattate  oogbt  not 
to  baTC  ttitotained  the  third  party*)  petiticm,  or  com- 
pcll«d  Uie  oomplainanti  to  go  on  wHh  thdr  cue :  and 


COKFLAJHTF— foaiiMMJ.  , 

1.  IKSTITUTIOH  OP  COMPLAIMT  AND  NBCES* 

8ABT  FUELIUINASIES— DoXtMMd. 
that,  nnderthe  cinnuuaUnoea,  the  erideuioe  given  waa 
not    jadic^    evidence.    Iv  THI  lUztlR    01  SSI 

|^W.B,Or.,8l 

80. OmISBion  to  vxnmliM  oom- 

plklnnnt.— Tlie    Depnty  H^ttrate    waa  held  to 
Iiave  been  wrong  Id  anmmiming  the  paitiea  dwrgad  ' 
before  "■"■'"'rg  the  oomplainaiit.  BujCT  UintDLK  •. 
Looauv  Hmrou  .    W.  B«  1884,  Or..  78 

87.— 


»  b  not  a 

of  n  WO  of  the  Code  of  C 

eomi^alnaiit,  who  haa  preaented  a  wrlttaa  oomplaln^ 

la  nurely  called  upon  to  attert  the  complaint  on  oaUt, 

no  aewate  awoni  itateiMnt  of  the  oompUnant  being 

recorded  by  or  under  the  orden  of  tha  Magialrate  to 

whom  the  oomplalnt  ia  preaoited.     Qaaea  BmmfM 

T.  ifBrpily,  7.  2.  JI.,  9  ^I,  866,  dittingniabed.  Eiifti 

«.  MlTBJLXius  Buaaa     ,   L  Ii.  B..  18  AIL.  SSI 

88.   . Omttio»      of 

amamiwition  of  amplainaat  on  oaH—Ditmittal 
of  con^laift— Criminal  Proeedmra  Codt  (AH  Xqf 
188SJ,  M.  197,  SKO,  im,  aOB-Comfiai»t  ogaimH  a 
pahlie  MTvmrf.— Cpon  reodpt  of  a  petittco  of  eom- 
plaint  It  la  the  dnty  of  a  H^cttat^  aa  iUreeted  hy 
■.  aoO  of  the  Crindnal  Prooadnre  Code  (Act  X  of 
1882),  to  examine  tiie  iwmplahiant  on  oath.  UnUl  he 
liai  £ne  to,  it  ia  not  oompetent  tor  him  to  (Uamlaa  the 
oomplaint  tuder  a.  SOS  of  the  Code.  It  ia  aa 
irregular  proceeding  on  tlie  part  of  a  Hagiatratei  In 
place  ij  examininR  theoomplunantouoatli,taca]l  on 
the  penon  oomplabed  againat  to  iDluidt  a  report  aa  to 
the  trath  or  otherwSaa  of  the  allegatioiiB  made  ag^nat 
him.  It  an  inTeatigatlon  into  the  inbject-matter  of 
tbe  oon^l^t  ia  oouldered  neceaaary,  it  ahonld  b« 
omidnoted  according  to  the  proTiAmi  of  tt  902, 
diher  liT  the  Uagia&ate  bimadf  or  by  aome  property 
qnalifiea  officer.  AoomplaiotagainatapablieaaTant 
■ach  aa  Oie  Chairman  c{  a  Mnnioipalily  mnat  be 
dealt  with  In  exaotly  the  aame  nuumer  aa  any  other 
ccmplaint,  and  the  wwaidwapn  of  the  qncatun  aa  to 
the  applicaUlHy  of  a.  187  of  tbe  Crimfaial  Proee- 
dare  Code  to  the  eaae  Aoold  be  pcatpned  nntll  after 
the  emnpUnant  haa  tieen  eiammed  on  oath  in 
accordance  with  the  law.  Satia  Cunur  QsMB  e. 
Chubiux,  UnaBTABA  UumnFAXirr 

paw.  11,17 

8ft ■    SatrtttUg     for 

taamiuaiion  of  eomptai»amt~Ditmittal  of  eom- 
plaini — Ordor   for  jadioial    ingnirv 
w-i,   U. 


foitiomt     Moaxaiv    tomplaimant. 


-, - -        ,  -  y, «.  «j% 

X>8,  aud  i78.— Where  a  MaghArate,  after  haviiw 
eiamined  the  eomiJuDaiit  ana  withont  hearing  hS 
witneaaca  or  diamliiing  tha  compUnt,  ordered  the 
complainant  to  be  proiecated  nnds  a.  311  of  the 
Penal   Cods,-£eM   that   the   Migiatnte'i   wdcr 


lizcdbyGoOt^Ic 


DIaBST  OF  CASES. 


(    I4te    ) 


coHPLAnrr— oiMifM«4. 


WH  witboat  jariiffiction.  Where  a  complsfaiaitt, 
whoie  compUint  liad  b«eii  lepoited  ttiae  bj  the 
policBi  complaiiied  to  the  M^ietrkte  md  uk«d  hitn 
to  try  the  eompUlBt,  &nd  the  MagutnUe  did  not 
-enama  the  eampUiniuit  UmieU,  but  imde  over  ibe 
«Me  to  ft  Sobordiiute  Hsgiifente  for  jadieikl  enqnirj 
«r  Mpatt^—Stld  tbat  the  Hugirtnta  Iwd  no  uthth 
4it7  for  tU*  pn>ceAar«.  A  campUinknt  BinA  be 
cnwdsed  b;  the  HafiftaBte  wlo  reotive*  the  ook^ 
.^liiit,  ot  by  ■ame  Ifagiitnte  to  whom  be  hu  tnnt- 
ieired  the  owe.  When  »  oamplunHit  hM  been 
ouniued,  he  is  entitled  to  bare  the  penon  accnHd 
Jvoosht  bofore  the  Hagutntc^  knd  it  u  only  when 
Uie  U»gi«trrte  hM  reMon  not  to  beliere  the  truth  of 
the  oOTPplrint  from  hli  PT*^T1^Tl^f^m^  th^t  fcl*"  n^n 
BTopcrly  be  refued  aod  an  inretttgatiiui  held. 
Maaasxo  Snoa  »  Qdku-Bicfsbbb 

(L  I- H.  87  Oalo,  eai 


40.  Caw  orlgiiiatlng  with  Sls- 

tttet  HociBtrote— CrtMtaal  Froctduiv  Code, 
1961,  r.  68,— A  ewe  orixiaatiiig  vritb  a  HMWnte 
of  tlie  dirtrict  miut,  under  ».  68  of  the  Code  of 
Cruninal  Frocedore,  be  dispowd  of  bj  the  Ibgletnte 
hiiwelf,  uid  cvtnot  be  lefeired  to  •  Sabocdiutte 
Uwietnte.    QuBUf  r.  Bosasn  lUirjO 

[ew.R,cp.,70 

Iv  VBX  lUnKB  0*  xn>  xaanov  ov  DHmrruT 
Boies  .        .    18  W.  B4  Or..  80 


41.  - 


'  ImgolArltjr  In   reoonUng 


oomplftlnt — Complaint  not  rtdmeed  to  lorilimg- 
Aet  X  <^  ma,  t*.  JU,  44,  ana  X3— Criminal 
Froe»dnra  Cod«  fAat  XZV  of  1861J,  it.  66,  378, 
436,  and  iSB—Irregnlarilg  in  eommtneingproettd- 
ing$. — Under  i,  66  dt  the  Code  of  Criminil  FrDcedue. 
the  w>min»tiM>  ot  the  pmwecntor  ihould  be  redneed 


he  c&imat,  nnder  e.  2TS  cj  the  Code  of  Ciiniinal  Pro- 
oedoT^  refer  the  cote  to  ■  Deputy  Hsgiitrate  for 
trial.  Be.  426  and  489  do  »ot  apply  to  a  caie  where 
the  proieculioDU  Dot  commenced  Ei;  a  complaint,  ■■ 
directed  in  the  Code.    A  cooTictioD  with  mch  irr^u- 


lari^  cannot  itiuid  %ooi,  merely  bectuie  the  amount 
'ihment  woold  have  beoi  the  lame  if  proper 
inge  ha4  been  ioitotuted.    QVBBS  e.  MAS 


Tnoceeding 
CEimBA 


iEUDBA  CHucKxsscm    8B.IJ.B.,  A.Or,  67 

Complaint     not 


tt^Ktd  to  toriHng  or  tignad. — On  receipt  of  a  peti- 
tim  from  the  oomplainant,  the  Hsigiatrate,  wluiout 

writing  and  obtaining  hii  lignaturo  thereto,  or  ap- 

ending  his  own  aignatare  at  Uaglitnte,  referred 
0  petition  to  a  Depnty  MsigiBtrate  for  trial.    The 
Deputy  Uagietrate  tried  and  convicted  the  accuied. 
On  a   reference   from  the   ScMioni  Jndg^   on  the 
'''■"'  ■"  "ar  nndcT 

«fote  the 


OOMPIiAINT— eiMdtMMil. 


order  of  the  Deputy  Hagietnte  wm  wKboat  jnile' 
dlctton,  —Meld  that  the  Ntition  waa  auAinait,  ud 
that  the  Ifagiitnte  wae  jnitifled  In  inakiBg  over  the 
petition  to  a  Deputy  Hagiitrat«,  who  had  the  fnU 
powmof  aHagittiateforeDquiiyandtrU.  QiTux 
V.  nxuoBAxDsA  Chowvbt 

[6  B.  X«  B,  UO:  14  W.  B.,  Or,  1 
-  Non^ompliamee 


ground  that    the  proceedings  were  iiroKular  11 
h  66.  Act  XXV  ot  1961,  and  tiiat  thcrefon 


via  profiinoni  of  Code.— A  Magiitnte  ot  a  ^triot, 
before  whom  a  oomplaint  had  been  made,  wttbaat 
complying  with  the  proviwone  of  a.  66,  Act  XXV  of 
1B6L,  aent  Vta  petition  to  be  cHepoaed  of  by  a  Deputy 
Uagifltrate  j  and  when  the  Deputy  Ka^aLrate  had 
proeeeded  to  some  eitoit  with  the  caae,  the  Magv- 
trate  toolc  it  up  and  tried  it  himaelf.  ^eUtEiat 
non-compliance  with  the  pniviuoni  of  a.  66  made 
the  (abaequent  proceedingt  Told.  Qdbbn  v,  03UH 
CSAXDKk  Ghobb 

l7aXhB„BiS:  10  W.a,Or^«> 


leii*  provitimt  of  CoA%—Cr\^nai  PwoMimr*  Cod* 
(Ata  XXV  of  I86IJ.  n.  6t,  67~A(i  VIII  of 
I«fl,  t.  66  (bJ~Aet  Xof  187B.  u.  144, 147,  and 
.49. — A  Magiitnte  of  a  diitriet,  before  whom  %  eom- 
plaint  bad  been  mad«^  without  complying  with  the 
I^QTiaioDB  of  e.  66  of  Act  XXV  of  1B61,  lent  the  peti- 
tion to  be  diipo«d  of  by  a  Deputy  Magiatrate  not 
authoiiied  to  receive  complaint!  without  reference 
from  the  Diatrlct  Hagt>trat«,  who  tri«d  and  convicted 
the  offender.  Meld  per  KtXB,  J.,  that  non-com- 
pliance with  the  proviiioni  of  a.  66  of  Act  XXV 
of  1861  made  Uie  inbeequent  proceedingg  vend. 
Mtld  per  AiSBUB,  J.,  that  the  order  leoaibig  the 
petition  to  the  Deputy  Uagiitrate  for  dinnaJ  gave 
the  latter  officer  power  to  receive  the  complaint  ander 
a.  60  (i)  of  Act  VIII  of  1860,  uid  that  the  eulae- 
qneut  proceedinga  therefore  were  valid.  Dr  tbb 
lUTTBx  OP  laWAx  Chdbiibb  Eobb  v.  Dusk 
CHVKiias  Fjj,    .        .        ,        ,    8  B.  Il  R,  la 

amint  eomplaimt^.Ain  XXT  of  1861,  n.  66  and 
378— Act  X  of  1873,  n.  144  and  M— Jt^ne* 
ty  Dirtrict  Magittrai*  to  Snberdinait  Xagittrate, 
^A  Diitrict  Magistrate  ia  not  houid.  on  receipt  of 
a  oomplaint,  to  examine  the  complaint  under  a.  66  of 
Act  XXV  of  1861  before  retGmug  the  compbunt  to  • 
Subordinate  ICagiitrate  for  diapoeaL  The  examina- 
tion ot  the  complainant  by  the  Magiitnte  to  whom 
the  caae  hai  been  retetred  ia  enffldent.  Qcsbf  «. 
Habu    ....    S  B.  Ik  B.,  F.  B,  I4e 

S.  1^  Bkdqobvt  Cbetbk  Sam  •.  Sux  Au.   Iir  bb 
Bah  Csuhsbb  OKDrrnoK,  uio  Ib  n*  Sixa 

[18  W.  B,  Or,  28 

4fl.  Xtf^ronet  to  a^ 

erdinaU  Xagieirate  h^oro  rtdneing  amamimalion  of 
complainant  lo  wiriting—Criminal  Proeadwra  Code, 
1861,  t.  6d.— The  M^atrate  of  the  diitrict,  on  a 
complaint  brioe  prcaented  to  him,  hai  no  power  to 
r«fer  the  petition  to  a  Subordinate  Magiatrate  for 
trial  until  he  hai  hinuelf  reduced  the  examinatira  of 
the  petitioner  into  wrildug,  in  ae«o(dHite  with  the 


lizcdbyGoOt^Ic 


I  liee  ) 


OIQBST  OF  CASBS. 


(    l*TO    ) 


OOMFLAINT— <r<^i'm«nl.  , 

S.  FOWEB  TO  BBFKB  TO  PUBOBDINATB 

QFFICBBS— aiMttMMii. 

proririnn*  of  i.  66  of  the  Crimiinl  FrooiAiiM  Code. 

quUM  e.  BmXAxn  .    Al^.W^SS 

47.  CoJ«  0/  Criminal 

Proetimrt  (JM  V  of  ISSaj,  u.  202,  303,  476- 
JDwotmmI  0/  ffomplaisf — Jmdieial  MgiHry— E«a- 
■MMafiaa  0/  eo«*|iIa««a<if,  loMiar  »tetuary— 
Jt^trMCt  to  amd  *»gMir$  ly  a  BtOordinatt  Miuii- 
tratt  of  taeond'tlaii  poveri  in  a  eait  IriatU  Sy  a 
Conrt  of  StMUMt — JuritditNon  of  t^eh  Magitlrate 
—  Order  Jbr  pretecMion  forf^n  eamplainU—k. 
compluDUit  appeued  before  a  Dutrict  Magutists  ud 
chained  certain  penoni  with  oSencea  triable  only  by 
ft  Court  of  Sfulont  and  uked  for  &  ja^cial  enqnirj 
into  his  complaint,  and  the  Ht^^iitrate,  witboat  him* 
■elf  eiamining  the  cbmplunant,  made  otst  the  caae  to 
a  Sntwrdinate  Uagiitraia  of  aeeond-clui  powm  tor 
holding  the  enqnl^,  and  the  latter  having  reported 
the  caM  to  be  falw,  the  Diatrict  llagiriirate  lane- 
tiooej  the  proKontion  of  the  complainant  for  an 
oflence  under  i.  2L1,  Penal  Code.  BtlA  that  the 
Sobor^nate  Uagiitrate  exereiaiog  eeecod-claai  powen 
had  no  JDritdlction  to  deal  witb  the  ottoice  triable 
only  bj  a  Court  of  BowiaDi,  and  that  tlie  enqairy 
on^  not  to  hare  been  (Ure«ted  to  be  made  b;  him. 
That  the  IHittict  Uagialiate,  to  whom  tb«  conphunt 
wai  made>  waa  alone  eompetMit  to  deal  with  it,  and 
that  be  ooald  not  make  it  over  for  {nqnlry  to  any 
Sabordinate  Hagiitrate  withont  having  preriooily 
tiimaelf  eiamiQed  the  compbunant.  That  the  enqnlry 
ordered  conld  neither  be  regarded  a»,one  under  fc  SI08 
of  tho  Code  of  Criminal  Procednie  nor  conld  the 
faraceedingi  be  Fegarded  ai  held  under  ■.  208  of  Uia 
Codfe  and  that  the  order  for  the  proucntion  of  the 
oomplunant  waa,  thorefbrei  not  made  acoording  to 
kw.    BoDBKACH  Hajuio  «.  EmftisB 

[1  C,  W.  S^  SOS 


raoQiiirr  and 
Teport-^CHMMof  ProcetiBrt  Cod*.  11. 4,  SOS,  860. 
— A  Hagiitrate,  npon  compluot  made,  having  iwned 
prDceaa  and  examined  witneiKi  in  eupport  of  com- 
plaint, ceaaed  to  exerciae  jnriidictiai.  Hi>  mecMacr, 
on  taking  np  the  case,  referred  the  oompIwDt  to  the 
police  for  enquiry  and  report,  and  upon  recript  of 
tho  report  diichargad  tbe  aeciued.  Mtid  Qiat  thli 
procedure  wa«  illegal.  A  reference  nndar  ■,  901 
of  tbe  Code  of  Criminal  Procedure  cannot  be  made 
after  eridenoe  hai  been  taken  fortheoompUinant  and 
procev  iaoied.  Sasack)Mcieab7AB  v.  ItASi.TA- 
ouAxuB  .  .  .  L  H  B^  9  Mad.,  888 
49.- 


'  Stfhrfne* 
complatnoHt.- 

.     .  _         e,  wnen  a  com^ 

n  made  before  lum  of  an  offence  of  which  he  *^" 
take  d^^zance,  to  refer  the  complaint  to  a  police 
officer.  He  ii  honnd  to  reodve  the  complunt,  and, 
after  examining  the  cfmplunant,  to  proceed  accord- 
ing to  law,    Ix  SB  jABxisu  Gusir  Sitikui 

[X  I-  B,  la  Bom.,  lei 
-   Criminal  Preaa- 


OOKFIiAINT— <N)«JiM«l.  '  ^ 

S.  POWEB  TO  BBFEB  TO  SUB(»tDI]TATB 
OFFIC£BS~0owI«tf«'. 
can  aend  a  caae  for  enquiry  by  the  police  nnder 
Crinliial  Pracednre  Code,  a.  SfH,  imly  when  for 
rcaeona  itated  by  bim  he  diibniti  the  trath  of  the 
complaint.  In  cMei  where  lie  aconaed  ii  a  member 
of  the  police  force,  it  ia  generally  better  that  the 
tnqairy  ihoald  be  prcaecnted  by  a  Hagifltratq. 
QunS'BKmsB  o.  KAxxttt.  Pnui 

[L  !<.&.,  90  Had..  887 


— Offencea  puniahablo  nndcr  the  Penal  Code  witb 
more  than  lii  monthi'  impriionment  are  not  triable 
xinder   Ch.  XV  of  the  Code  of  Criminal  Procedan^ 


[4  B.  Ih  B,  T,  B.,  41:  IS  W,  B.,  Or.,  6B 


wAh«  Cod*,  iSTi,  t.  aiO-Fenal  Codt,  t 
Criminal  /i>rM— ^«rf.— Com^aioant  alleged  th«t 
he  had  been  leiied  by  the  liandi  and  le^  thrown  t» 
tbe  ground,  ilapped,  thumped,  and  elippad  on  the 
cheat  by  three  peivmi,  one  d  whom  gave  a  knife  to 
another  with  directitHii  to  atab  oomplainalit.  Stl4 
that  the  conplvnt  diidoKd  a  case  of  hurt,  and  th«t 
a.  210  of  the  Code  of  Criminal  Frocednre,  1B7S, 
^d  not  Jnitif  y  the  Uagiitrate  aHowing  the  eomplunt 
to  be  withdnwD.    8AJi2UiTAirHA  v.  BBOsappA 

[L  I..  B„  6  Mad.,  sre 
68. 


ewhr*  Cod*.  189a,t.aM— "Complainant."— A  com- 
plaint having  beem  made  to  the  polioe,  the  latter 
canaed  cha^e*  to  be  prtfored  nnder  m.  lU  and  60i 
of  the  Indian  Penal  Code  agalnit  certain  accnted. 
Tb«  penon  who  had  complai^  to  the  police  rubae- 
qucntly  filed  a  petition  praying  tike  Seoond-daaa  Ua- 
siitTate  to  witluliaw  tlie  charge!  under  a.  248  oE  t^ 
Code  (4  Oimioal  Prooednra.  The  Hagiatratepw 
nutted  the  witbdiawal  and  directed  Uie  acenaed  to  be 
•etat  liberty.  Said  that  the  order  waa  bad,  there 
being  no"coDipUnant''faitb*«aaek  and  that  Otwie- 
gnently  the  Hagiitrate,  in  poiportiag  to  act  nnder 
a.  248,  bad  exceeded  hii  power*.  Qobbn-Eiipaku  v. 
Cbsvoutta  .    I.  L.  B.,  S3  Mad.,  638 

04.- 


want  nf  prcfealion — Criwmol  Freetdur*  Cod4, 
1861,  Ci.  XJr.— Caaea  inatitated  -and  tried  nndir 
Ch.  XIV  of  the  Criminal  Procedure  Code  oannot 
be  itnick  off  the  file  at  the  reqMat  of  the  coi^ilaiA. 
ant,  or  fiv  the  want  of  proaeenUco  on  hia  part.  1^ 
Hagiitrate  murt  proceed  in  endi  caaci  in  tlte  "^"^"^r 
ptewribed  by  tbe  thapter,  notwithatanding  the  cow. 
plunant  may   desire  to  witlkdraw    hii    oomplaint. 

' " -—  wZbh 


dnKtrv.  Jvaaoor  UasusB^ 
66.  ■ 


8  N.I 

-a^ert    of  milk- 


High  Conxt  hw  no  aufchniTty  to  ex 
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DIQKT  OF  CASES. 


(  im  y 


9.  WITHDBAWAL  OP  COUPLAHTr  ANI>OBLI< 
GATION  OP  HAQIflTBATB  TO  HBAB  IT 
— eontimmtd, 

at  •]>,  except  npcn  an  ayptication  duly  uttde  with 

nnotion  of   fhe   QoTenmunt.    LnoBi    Bihaka  v. 

Nmumm  Dchsb    .        .     .    19  V.  B^  Cr^  60 

Qe. Otdoctloa  of  Kaglatrate  to 

hear  OOmplotnt— C(wmum«m»(  of  pro*eimtio». 
— A  proaoCTtion  commaioca  when  a  oompUint  is 
made,  the  reception  of  the  cmnplaint  beuw  a  itage 
of  the  Jndiual  prooee^ngi  towaida  eonvUdati.    Zm- 

-r  . -^  BiiHiBAii 

[L  Ii.  B.,  2  Born.,  461 


67.- 


wpeawtc 


i»ttil»tad—l>tt^  i, _.         _ 

eompUInt  of  an  dbnce  which  eaimot  be  Ugallv  oom- 
potmded  u  before  a  Hagitbate,  he  b  bowod  (oiJeM 
proceeding  under  ■■  146)  to  nuke  a  complete  mqoicy, 
and  to  lee  that  the  aeooaed,  if  gnlltj,  ii  Iwongnt  to 
pnnithment.    Qow  v.  DoDSU  Dosash 

[sa  W.  n..  Or.,  88 
■    Duty  q/  Maffif 
plaint  !■ 

»  lappoie  the  accneaUoti  tni%  the  Ha- 
_  ii  bound  to  proceed,  though  he  maj  conaldeT 

a  civil  loit  more  applicahie,  Qcnir  v.  Kubab  Hvh- 
TOi  .    8  W,  B,  Cr,  86 

68. Dmfy  of  Uagit- 

tr«ia—B*m»df  hv  einU  *•*&— Where  lliere  i«  a 
primd  facie  eaae  (of  altdnoUcD  in  thij  initance)  made 
on^  a  Maf^itTate  dumld  Mud  fat  the  witne«e*,  and 
fona  Ui  oolnian  «m  the  eridoioe,  and  not  merdfim 
the  ftrtngu  of  the  poBce  raport  reject  the  oompli^. 
ant^i  petitkn  and  refo  Iiim  to  the  Ctvil  Conrt. 
BjooDAKAR  HocnsMU  e.  Kali  BmnAOBAsm 
p  W.  B.,  Or.,  ai 

80.  fi<nw/y  by  eivil 

MH(.— A  charge  proper];  I)Jd  under  the  FmaJ  Code 
■honid  be  tnveatigated,  even  if  the  caae  be  one  in 
wbieh  a  civil  aetlm  will  lie.  EbosaIi  SiNoa  e, 
Tooun  Chowsbbx     .        .    10  W.  B.,  Cr.,  40 

St  EoBHX  Bex  r.  HooKMUT 

[80  W.  B.,  Or^  eO 


61. Bvmedg  hy  oivil 

tidl. — The  High  Court  refused  to  lotCTfere  witli  an 
0(der  of  a  Hulittvte,  by  which  he  diamined  a  coni- 
l4abt  of  then,  beeaDas  it  amwared  to  him,  after 
making  cuqi^ei  tram  Oie  polke,  Iwfore  whom  Vbe 
Mopltant  waa  in  the  fint  inatauoe  Inonght,  that  the 
oompUint  wai  not  me  Qiat  the  Ci^nbid  Coiut  ahoald 
•ntertabi,  bnt  lu  reapeot  to  wUeh  a  «nit  in  the  Civil 
Court  ihonld  be  brought.  QuBn  «.  Bitbsbkc 
Hovu         ....    11 W.  B.,  Ct.,  64 

OS.   Warrant    and 

twamont  natu—Crimiaal  Proeedfot  Codt,  1883, 
t.  MS.— Where  the  cffoice  charged  i*  »  "warrant" 
and  not  a  *■  iiiiiMira  i "  <we,  a  Hagirtrate  ought  to 
nooeed  with  <l>e  Inaniry  or  trial  in  ipite  of  ttie  with- 
jbiml  of  Uh  ecwiiaint,  if  he  Audi  the  elemaati  ol 


ookfIiAUTT— oohMmwii. 

s.  wtthdbawal  op  cohflahit  and  obbt- 
oation  op  maoistba.tb  to  hbab  it 

— vonolndtd, 
an  eft^Doe  aa  the  Imiit  let  forth  in  tiie  compile 
B.  248  of  the  Code  of  Criminal  Procedure  applica  onlj 
to  a  "nunmooa"  caae.    Iv  xi  GASiaa  Nabayaji 
Batm  .        ..      .    LIhB.>18BoiiL,600 

4.  DISMISSAL  OF  eOMPt^HT. 
(a>  QsoDSD  roB  Dotpmal. 

88. liitoreti.aa  oTKaglBtrftta — 

Criminal  Proctdnn  Codt,  186r,  $^  BT—Ditemtiom 
of  Xaaitlratt  to  ditmiti  Baie.—A.  H^iiitnte  1m*  a. 
ffiMretKO,  under  ■.  87  of  the  CHmihal  Procednro 
Code,  to  -jiff-"-  a  complaint  at  oooe,  and  it  nnder  no 
obligation  to  go  farther.  Baiool  Na<hto  r.  Bntra- 
LOO  Ceowkuiiab  .    10  W.  B,  Or.,  60 

Bsav  Uaiuu  e.IfosHBa.HooKBUia 

[17  W.  B.,  Or.,  S 

e4>  Aoqtiilital  witlumt  regnl&r 

trial— Crmiaoi  Proetdnn  Codt,  1861,  :  SOO.—A. 
Deputy  Hagiatrate  hai  no  anthorit;  to  acquit  & 
prinnsr  of  an  affcnoe  under  Ch.  XIV  of  the  Code  of 
Criminal  Frocadure  for  which  ike  had  not  regularly 
put  him  upon  hi*  briaL  He  mnrt  proceed  agreeably- 
to  a.  aWof  that  Code.  Ooakaih  Udkdsi.  e.  Tbot~ 
lASKD  CBUOXBBBnTTZ  .    ftW.  B.,  Ct.,  1& 

66. Ofllanoa  dlBolooed    o their 

tluui  that  obBirged — AddiHonal  qffanet. — A 
Magitbate  a  not  anthoriied  to  diimim  a  caw  becaate 
he  flnda,  in  comae  of  inveatigatton,  that  the  facta  dla* 
cloae  an  offence  otiter  Uun.  or  &i  addition  tts  that 
complained  of,  but  b  bound  to  adjudiate  on  the 
original  charge.  DMViEaxB  VAVh  «..  W't.t.t  Dobb 
Ddti 8  W.  B.,  Or.,  SB 


a  charge  for  cutting  and  canyuig  away  an 

indigo  crop  which  naa  in  hii  charge,  on  the  mere 
ground  that  a  more  reepongible  acrvaat  ought  to  have 
bid  the  complutit,  was  held  to  be  erroneoui  and  waa 
■ct  aside,  and  the  Hagiatrate  directed  to  hear  the  caae.. 
BoosEoa  BOK  e.  Bakdtal  Sihsh 

C16W.IL>Cr,6a 

67. Delay  in  making,  oharge— 

Waat  of  malfrial  gvidenca  ^  oMtanlU—Ubfi  High 
Coort  declioed  to  interfere  in  tiieae  oaaea  of  dIamiMaL 
by  the  Hagiatrate  and  Deputy  Uagiibate  referred 
by  the  Judge,  because  the  Jn^  cramdcred  that  the 
'"    '  '  -kto^  reaaoDs,— ctr.,  (1)  want  of  explanation 

1  the  spot 

.iitted,(r'         ■     • 

f  deby  in  maldug  t 


Hagiatrate' 
of  uie  caui 


^  vrant  of  material  evidence  ii 
— were  not  nUBd«nt  in  taw  to  justify  a  nimmaiy 
divnissalt  and  beeanae  the  Judge  conndered  that 
dday  in  m^dng  complaint  was  not  of  Itself  a  legal 
ground  for  disnusial,  parldcnbriy  where  an  explana- 
tiotL  of  the  deby  b  tendered.   Hubkaib  Db  Khask- 

IBtL    c.     JOIOOIAL    Db    SARTafc      ABMUSDI    r 

Aitvns  MoBuv  MoeooKXAa  .    ieV.B.,0r4  7ft 
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DI6BBT  OF  CASVa. 
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4,  DIBMIBSAL  OF  COMPLAINT -oMifJMHd. 

66. Dalajr  In  proseoutlon  after 

mnotlon-fiilM  oiii«v«>— StUKtkm  wm  glvm  by 
the  HsgiitCBta  for  tha  ioaiihitkiii  of  eriimial  m- 
c«edinKi  agiinit  ibe  detanduit  lor  hav^  msde  a 
&lu  cun^  tigBinat  the  oompUiuuit.  The  Magu- 
trate  diimuMd  the  oompUint  on  the  gnnmd  that  tha 
oamplainant  had  t«ksii  no  itsp  to  proaeeate  for  thres 
montha  af  to'  the  MDC&n  waa  obtained.  Htld  that 
the  Hogittrate  h«d  pmra  to  dlmdaa  the  camplunt. 
Axoaxitavt  .        .        .        .    0  ICadn  A^,  Ifi 

09, SeftiBBl  of  oompUliuuit  to 

1^  oomplalnb— A  Haf^ibate  It  not  honnd  to 
eouTki  <a  a  eharge  on  which  the  eompUnaiit  refoMt 
to  lay  a  Mmphmt,  aHhoagh  oa  the  aceiued'a  own 
ftdrnwon  the  aKenoe  baa  msd  Mmndtted.  Akwt- 
Kon S  Madq  Ap.,  fi 

70. ITon-sppearknoa    of    oom- 

platiunt— CriwMuiI  Froetdmra  Code,  1878,  tt.aOB, 
sej.—Vfhen  a  eom^ainaat  i*  required  to  m  feea 
tot  amninDiiiaK  witneaHa  ondw  t.  S61  of  tlie  Code 
of  Crinuaal  Praeednre  and  bSa  to  do  lo.  the  Ib^ 
bate  muit  deal  irith  Am  CMecm 


7L  - 


[LI..B..61CAd..ieO 

-  Ortminal  Proet- 


iMre  Cedt.  1879,  «.  OOe^Vodir  t.  £06,  CriniiuJ 
Procedure  Code,  1878,  the  H^latnte  may  dian^ 
the  compUtit  if  the  ocmpl^nant  doe*  not  appeal  on 
Uiedayto  wUchtbehc^ighaabeai  duly  adjonrned, 
even  thongh  the  eompl^nant  and  hi*  wibiMaea  hare 
beoi  examined  and  their  tortho'  attendaoee  taemi 
umeceaaaiy.      MvDOOWxiDini    8SA  v.    Hlal  DUB 

Disa aa  W.  B.,  40 

Are  C<Nlf,  1961.  t.  9B9r-X  8nbortBii«te  Ha^atiate 
tuia  no  power  to  ^amita  a  chsrae  of  erindnal  mb- 
•ppropmtion  nndcr  a.  408  of  the  Penal  Cods  for 
ncm-appeannoe  of  the  compl^nant,  nndcr  a.  2IS  of 
the  Code  i^f  Criminal  Proaednra.  That  aeclaan  only 
applitt  to  caiea  which  fiOl  witMn  Cb.  XT  of  the 
CnnUnal  Proeedue  Code.    Axotrntova 

[4  KbcL,  Ap..  d 

78.  Onfar    wad*  ta 

abttnei  af  partial. — Whm  an  oidar  for  adjonmment 
waa  not  made  ia  the  preacnee  of  the  partieB,  the  di«> 
miaaal  at  the  eompl^nt,  hecanaa  the  oemplMnant 
did  not  appear  on  the  day  fixed,  wai  held  to  be  illegal. 
AsoKTMODB  .         .    8  ICxL,  Ap„  e 


74.- 


OMnietion 


r*pMri»g  rood  mfhomf  Ivave. — Where 
having  n^wbad  a  public  road  without  havmg  previ- 
onaly  aakftl  for  leave  to  repair  it  waa,  on  aimple  peti- 
tion, ehaived  with  having  obatrncted  th«  road,  and 
the  oom^tunant  never  appeared,— ^afil  that  the 
D^ty  H^istrate  onght  to  nave  diamiaaed  the  oom- 
pUmt.     QnuH  e.  Bbou  Natb  Baksbjii 

[7  W,  B.,  Or.,  81 
-  Oi'mtaal  Froet- 


OOUFXjAIBT— ooWtatMiI. 

dr.  DISMISSAL  OF  COMPLAINT— ooaftaa^iK 
demay  Magittratt,  Power  ^,— An  order  by  a  Freat- 
dency  Magiflfcrate  "  diamiadng  for  de&nlt "  a  caaer 
nndar  a.  &0,  Pfflial  Cod^  for  the  nim<«in)earaiice  of 
the  ctanpl^nant  ia  bad.  Inaanineh  «•  he  thereby 
applied  to  a  wamiit  cmae  a  prooednre  provided  by 
a  21/t  of  the  Code  of  Criminal  Froeedore  for  nun-- 
maucMeaonly.    B<x  Cooius  e.  Kuun 

C4  a  W.  IT.,  9» 

76.- 


ntttti. — Where  a  complaint  ia  preferred  before  a 
Magialiate,  and  the  witneteos  uamsil  by  the  complain- 
ant are  gnmmoDed  and  attend,  bnt  the  complainant  is 
absent,  a  Magistrate  may,  if  he  thinks  it  nnneceseary 
to  carry  on  Qia  enqniry  in  the  abaence  of  the  oom- 
plunant,  diicharge  the  acooaed.  Qunur  e.  Dasoo 
HAsm  .        .        .    U  V.  B.,  Cr.,  Sa 

77.  Illtgal  a4fomn~ 

«i*»(.— The  Depnty  Uagiatrate'a  order  ilipniMng  f, 
case  for  default  (arter  repeated  nniini  naaiij  adionm- 
manta  and  after  the  accnaed  waa  pnt  on  hia  defence) 
npon  a  day  to  which  no  Iwal  adjonmment  waa  madei. 
wai  aet  aaide  ai  Ule^    Mabomid  Aluk  e.  Aca 

Ciew.B,,or.,ea 

78. JMtB\argt         af 

aee*t$d, — In  aniwer  to  a  reference  from  a  Seealoiia 
Judge,  the  Court  were  of  opinion  that  ^  a  csae 
where  the  accnfed  baa  been  dnly  mnunoned  tte 
ureated  nnder  a  warrant,  and  ia  present  to  meet  any 
cbarge,  and  the  complainant  and  hli  witneaw* 
ueg%ently  fail  to  appear  againit  him,  if  it  be  not 
ahown  to  the  Magistrate  that  the  case  ia  one  in 
which  he  ongbt  to  a^oum  Uie  enquiry  under  a.  2S^ 
Code  of  Criminal  Piocadnr^  ttie  accused  peiBca 
onght  to  be  discharged  j  but  alao  held  that  th9 
question  did  not  arise  under  the  oircnmstances  of  tha 
case,  and  the  case  must  go  back  to  the  Magistrate  for 
iavettigataoD.    Tun  MigOKHD  Haitdae  t>.  Kkubva 

KAraBAi 7B.L.B.,7 

[16  W,  B.,  Cr,  6S 
QsMn  «.  Assm  BiavAS  .  7  K I*  B.,  8  note 
But  4tt  QFsas  «.  BaAaABAii  Satbkak 

[7  B.  lb  B,  e  note 

B.    C   Nqhslas  Sootwuibob  v.    BRAanunx 

BooisAir  .    10  W.  B.,  Or.,  81 


76.    „„., 

for  fwrtlttr  »vide*ee. — Where  the  charge  waa  o 

UDder  a  S47  of  the  Penal  Code,  and  the  evidence  of 
the  piosecator  and  other  evidence  had  bean  taken, 
and  the  case  postpmed  for  the  evidence  of  further 
witueases  which  waa  eonaidered  neceuary  by  the 
Ma^trate,  and  th^  fulod  to  appear,  an  order  by 
the  Magistrate  dismumng  the  case  for  wuit  of  suffi- 
cient evidemce  was  btM  to  be  legal.  QnEia  v. 
BnmOHOES 

[7B.L.B.,9nota:  I3W.B,Cr.,a7 

BO. Criniiml  Proef 

d*rt  Code,  1882,  i.  247.— A  caae  having  been  tiani- 
ferred  from  the  file  of  one  Vaglsttate  to  that  of  an> 
other,  was  on  the  day  fixed  called  on  tm'  hearing,  bnt 
the  complunant  not  appearing,  the  n  •■     .     . 
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DIGEST  UF  CASES. 


COICPIiAIHT—eontinnid. 

4.  DISMISSAL  OF  COMPLAINT— eonfiOMti. 
nnder  i.  317  of  the  Criminal  Procednre  Code.  It 
npeared  that  the  compUioant  and  his  witcfuesi 
though  not  in  attendance  in  the  Hagietnite'E  CoTirt, 
were  preaeat  in  another  Court  in  the  ume  Court- 
honse,  being  nuder  the  impreraion  that  his  cssk  had 
been  tranriBirod  to  the  Magiatrato  of  that  Court. 
Slid  that  the  compiaiDant  having  been  pTuaent  ia 
the  Court-hooBe,  the  proviiiuni  of  a.  247  nf  the  Code 
of  Criminal  Pcocednra  had  been  improperly  »pplied. 
HouuutE.  Bu  V.  BiBASi  Bos  Baqdi 

81. Ci^minal  Proea- 

dura  Coda,  1832,  i.  347~-Acqsittal—Abaenea  of 
proteevtar  ahen  mua  called  o»—Siibteqiu»lapeear- 
anca  on  lama  dag, — A  Magististe.  befure  acquitting 
a  penon  under  the  proviriina  of  i.  247  of  the  Code  ol 
Criminal  Procedure)  ii  not  bound  to  wait  aatil  the 
Court  ii  about  to  clou  for  the  day.  EviTiTAa  e. 
PaxiMaxdi    .        .        .    1. 14.  a,  7  HacU,  8G« 


(8)  Powia  ow,  i 


1   FBELtKIKABIU  TO,  DiElinMAIi, 


-  Power 


dinoiaa  c 


Irreffularili/  in  ditmiital — Irai^far  of  eai*  iy 
Hasittrale  to  Oapmly  MagUirala.  —  ST  brought  a 
charge  of  theft  agaiutt  3  before  a  Uogiitrste,  The 
caw  «u  made  over  to  the  Deputy  Mogutrate,  oa 
wboae  Bnggeetion  the  Magistrate  ordered  that  there 
■hould  be  a  police  enquiry.  The  police  mperintend- 
«nt  reported  that,  in  biiopmion,  the  charge  was  false, 
and  that  the  plaintiff  ahould  be  summoned  far  bring- 
ing a  false  charge  ;  and  tbe  Hogigtrate,  while  declar- 
ing that  he  would  not  encourage  charges  of  "false 
eompUiat,"  said  that  the  injured  patty  mi^bt  swear 
an  information  if  she  chose.  S  T  then  petitioned  to 
be  allowed  to  call  witnesaea  in  Bnpport  of  her  charge 
of  theft,  and  objected  to  the  police  pmceeiUngB.  The 
Magistrate  recorded  the  following  order  1- — "  The  cose 
has  been  dismissed,  and  the  accused,  Mrt.  B,  bas 
received  permission  to  prosecute  the  woman  S  T  tor 
&lse  charge ;  the  present  petition  may  be  put  in 
defence  in  that  case."  Said  that  the  order  of  the 
Magistrate  mast  be  quashed— (1)  beoauie  ho  had  no 
jurisdiction,  tbe  case  having  been  made  over  to  tbe 
Deputy  Magistrate ;  (2)  because  tbe  order  at>ove  was 
not  a  jui^ciol  l^i||mi^llfc^  of  the  cose.  Case  remanded 
for  tnal  of  the  orighaal  chai^  as  broaght  by  >S  T, 
Seuito  Tiobhi  r.  Bkldjos 

[S  B.  I..  B.,  Ap.,  ISl 

83,  — ■ Dimitial  iyona 

Court  after  trantftr  to  iwwiisi — CristittaJ  Froct- 
dure  Coda  fjot  V  of  1898),  s.  203.~Held  that  a 
Depnty  CommissiDner  had  no  power  to  pans  an  order 
of  dismiasal  under  a.  203  of  the  Criminal  Procedure 
Code  (Act  V  of  ises)  in  a  case  which  ho  bad  transfer- 
red to  on  Extra  AsdstBDt  Commistioner  and  which  was 
at  the  time  pending  in  tbe  Court  of  the  latter. 
EuTAB  Au  c.  Bhprbh      .        8  O.  W.  US.,  490 

84,  Ditmittal        of 

tomplaint  on  poliea  raport—Omitiion  to  gita 
eomplainatU  opport<iaiity  lo  prose  cote. — After 


plunaut'*    preluninary    1 


nation    the  case  was 


OOHFI.AII!rF-«iwt>->uu>i. 

4.  DISMISSAL  OF  COMPLAINT— ooXitiMrf, 
referred  to  the  police  for  report,  and  complaioont  bad 
notice  to  appear  on  6tb  November  to  bear  the  report. 
On  Slst  October  the  Asuatant  Magirtrate  dismlved 
the  case  upon  the  report  of  tbe  pnlice  oSicer  without 
giving  complainant  on  oppirtnnity  to  show  cause 
against  the  tUsmisBal.  His  order  was  set  aside  "Oy  tlie 
High  Court,  and  be  directed  to  conform  to  CStcdIop 
6A.,  dated  7th  September  1B68.  Bcubb  SliraH  c. 
Ear&i  Chowshbt      ,        .        17  W.  B.,  Cr.,  3 


85,  

poliea  offiear  who  ia  a*  accutad  t 


-  Bapo 


.    ."f 

300-908, 
Ss.  20a  to  803  of  the  ^imiool  Procednre  Code 
must  be  read  tngtther,  and  a  Magistrate  dismiss- 
ing a  complaint  nnder  the  proviainns  of  s.  203  on 
any  one  of  the  three  gronnds— -eii.  (1)  if  be,  upon 
the  statement  of  the  complunaut,  reduced  to  writing 
under  1.  SOO,  finds  no  oSenea  has  beeu  committed  1 
(2)  if  be  distmsts  the  statemont  mode  by  the  com. 
plainant  1  and  (S)  if  he  distrusts  that  statement,  but 
his  distrust  Is  not  infflciently  strong  to  warrant  lum 


doing,  tor,  if  such  reasons  were  not  recorded,  it 
would  be  impossible  tor  tbe  High  Conrt,  ezerciang  its 
rsvisiona]  power*  undra-  s.  437  of  tlie  Criminal  Pro- 
cedure Code,  to  ooniider  whether  the  discretion  of 
■neb  H^istrate  has  been  properly  exerdaad.  It  was 
never  contemplated  that  a  Magistrate  shonld  coll  tor 
a  report  tmm  an  acciued  person  nnder  s.  S02  for  the 
purpose  of  ascertuuing  the  baOi  of  tin  complaint. 
If  inch  aeonsed  happened  to  Im  on  officer  luboidinata 
to  the  Mopstrate,  when,  therefore,  a  complaint 
<na  made  against  a  police  ofttcer,  and  complainant's 
statement  was  duly  recorded,  and  the  Ma^strate 
acting  nnder  the  provision  of  s.  202  colled  for  a 
report  from  sach  pi^ce  officer,  and  acting  npon  that 
report  dismissed  tbe  complaint  under  s.  W5,-~Stld 
that  he  hid  acted  illegally,  and  that  his  order  made 
under  the  bUt-named  section  should  bo  set  aside,  and 
tbe  case  proceeded  with  according  to  law  from  the  time 
at  which  the  complaint  was  mode  and  the  complain- 
ant'a  statement  so  recorded.  Baidta  Nath  SafQH 
V.  MuBPBAiT     .        .        Z.  lb  B^  14  Calo,  141 

86.  Failure  to  rkou 

t»  Magittraie'a  opinio*  a»g  eritninal  offenca^Acf 
XXV  of  1861.  I.  180.~Aet  X  of  1872,  i.  146— 
Foaert  of  Magiilrale.—The  accased  was  ctiarged 
l>efore  a  Depnty  Magistrate  with  an  offence  under 
a.  4S1,  Penal  Code.  The  Deputy  Magistrate  examined 
the  complunant,  took  bail  from  the  accased,  but 
refused  to  eiamina  the  complainant's  witnesses, 
although  present,  and  delayed  the  investigation  nn< 
necessarily  for  a  long  tdme.  The  Magistrate  of  the 
district  then  tailed  for  the  proceedings,  and  having 
looked  at  them  considered  that  there  was  no  com  for 
the  interference  of  the  Criminal  Courts,  and  dis- 
choi^ed  the  prisouer,  although  bo  was  present  and 
nnder  bail.  Seld  that  the  Magistrate  was  not  only 
competent,  bat  bonnd  to  diacharge  the  prisoner,  if  hit 
conclusion  that  no  offence  was  made  out  was  correct. 
But  held,  alu,  that  tbe  M^iatiate's  ooncIuBimi  was 
wrong,  and  that  the  act  complained  of,  if  true,  did 
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DIGEST  OF  CASB3.  - 


{    U78    ) 


CDKFULIITT— «>»<i'*mA 

4  DISHiaSAL  OF  COMPLAINT— OMtfiaiMi. 
•mount  to  an  aSmce  andar  i.  4S1  of  the  Peiwl  Code  i 
therefore  the  Higtttnte'*  order  wu  lat  uide,  and 
faiths  mqnin  oidsred.    NummrLU    «.    Gofil 
Saba  .    U  B.  L.  B.,  Ap,  6  :  14  W.  B^  Cr^  88 

87. Prellmlnarlea  to  dlsmlBsal 

•^Sfoonlinff  (MiieMci  o^  OMapZataOHf — ..lot  XXV 
<lf  1801,  M.  66  oxi  1B0-Dumi4ial  of  complaint 
mOimt  neenliiv  itidaitet^Aet  X  of  1873,  «.  IM 
vui  MO.~A  charged  B  before  a  Magirtnte  for 
wnrngfnl  condnenuiit  of  her  brother.  Frevloni  to 
the  petition  to  (he  Hagiatnte,  Hie  charge  had  beeo 
tnvertinted  b;  the  police,  and  repmrted  to  be  falae. 


nuder  il  66  of  the  Code  of  .  . 

for  the  police  panrt,  and  under  i.  180  of  tbi  Mine 
Code  diimieind  the  tmaa.  Bald  that  the  pnceeSnga 
were  ill^al  t  that  the  ICagiatiste  wm  bound,  onder 
■.  66  of  the  Code  of  Crin^iu  Friwediir^  to  reowd  the 
examination  of  the  oompUinant  befme  he  eonld, 
wider  a.  ISO,  HitaOm  the  comdunt.  DulAU  Bbwa 
«.  Bbubab  Shaea  8  B,  Xk  B4  a.  Cr.,  68 

Ste  Qcxix  r,  Hibbaxoeutd  If owxaea. 

[8  W.  B.,  Or.,  Ifl 

DimntATS  Son  «.  Saboda  Hooxhotashta 

[7  W.  R..  Cr.,  47 

QVBur  c  Bahvath  7  W.  B^  Ct.,  46 


Iv  SHI  VAnn  or  Nilmoitt  BainTACHAun 
[la  W.  B.,  Cr.,  68 

Bnt  ■.  180  applied  to  eaiea  under  Chap.  XIV  of 
theCodebyi.U9ot  ActTIIIof  1869,  and  a  H&sic 
tcate  n)i|ht  dkmua  a  complaint  without  calling 
eiidence  if  he  thought  there  wai  no  mfflcient  gronnd 


fiv 


8&  ~ 


complainant. — A  Magiftiate  ii  baand  at  leait  to 
eiamine  a  eompl^oant  before  he  can  exerclae  the 
^•cretionarj  power  to  lime  proceMor  itiiminthe  com- 
plunt  wUch  is  glvm  to  him  by  I.  07  of  the  Codeof 
Criminal  Praceliue.  SMiauwuti  Qovxjtm  o. 
Sabapiabt  Oomnwa  .      41Cad4leS 

80.  Emamination  of 

romplainaul — B*flual  te  ktar  eomplaM — Crimi- 
nal ProtMdw^  Cadt,  1872,  t.  144.^A  compUnt  of 
theft  of  coooannta  lalned  at  one  anna  and  eight  pi(* 
waamadetoathirdolua  Hagirtrate,  who  returned  the 
petition  to  the  couiplainaiit.  with  an  end(»«einrait  that 
he  alumld  obtain  radrea  frani  the  Village  Hagiltavte. 
Held,  andor  s.  144,  Criminal  Procedure  Code,  1873, 
he  wai  bound  to  hear  the  oomptunt.  Avohtmoith 
[.7  Kad.,  Ap.,  81 

90.  Emamination  of 

eomplainani — Crimiiuil  Frocediira  Codt  (Act  XXV 
of  V661),  I.  67— Act  X  of  1873,  #.  If7—l)imiual 
(EiUcMtt  tnguiiy, — Where  Magiitrats  remoTed  a  caw 
from  the  fife  of  the  Joint  Hagiatrate  to  hii  own  after 
eomplauit  had  beem  made  and  wairante  iuned  by  Uie 
J<nnt  Maglrtnte  upon  the  footing  of  the  compUnt 
and  theienpm  (upended  the  wanaut  and  diuniaed 


COJiVIiATXrF—Boniinnad. 
i.  DISHIB3AL  OF  COICFLAINT— oMfiMMf. 

the  complaint  without  hearing  it  in  due  courae  of 
procedure, — Stld  that  it  w»  an  improper  proceeding  | 
he  ought  to  have  proceeded  with  the  cau  &^  the  it^ 
at  which  it  waa  when  he  removed  it.  Is  tbv  kattbb 
09  TBa  FBTjTioH  or  Baosoo  Pabtbas 

[10  B.  Xu  B.,  Ap.,  aa :  18  W.  B.,  Or.,  2S 

81.  — — Examination  of 

complainant. — If  a  Uaglitrate  conalden  a  eomplidiit 
false  and  groundleui  he  li  not  bound  to  iwne  a  nim> 
mona  or  warrant,  l^e  law  veatt  him  with  a  diacre- 
tion,  which  diicretioQ  it  i«  incumbent  on  him  to  exer< 
die.  At  the  mxae  time  the  Ha^ibate  ihould  alwayi 
take  tiie  eiamlnation  of  the  complainant.  Qvasv  0. 
BAVOEtTBV      ....      8  IT.  W.,  872 

83. Xaaminafion  ^ 

oomplainant — Interftrenee  by  High  Court — AH  A 
0/  1873,  «.  !«,  147,  SSB,  and  »6—Act  XXV  qf 
IBSl,  1. 4M.— Where  a  Magiatrate  had  examined  the 
com^nant  under  B.  66  of  Act  ZXT  of  1S31,  and 
diimiwed  the  oomplunt  nnder  a.  67, — Held  that  the 
High  Couii  would  not  interfere  under  e.  iM, 
QoBBH  V.  FoEin  Shah 

[8  B.  I..  B.,  &  IT.,  8 :  10  V.  B.,  Or.,  48 

8& ; Smaminalien  qf 

eomplttin^'nt — Omiition  to  tBomint  oomplainant — 
Order  for  protKntion  for  fal»e  aharge  under  §. 
811,  FamU  Codo. — A  charge  of  bnrgla^  and  theft 
having  been  preferred  againet  two  penoni,  the 
Hagiitrate  befcre  whom  the  chaise  waa  laid,  after 
oomparing  the  petition  of  complaint  with  the  papera 
■nbmitted  to  bim  bv  the  police,  who  had  mads  an 
enquiry  and  reported  the  charge  to  be  talie,  directed, 
wiuiont  having  takm  the  examlnatioa  of  the  eom- 
plahiant,  that  tiie  caee  ihould  be  itmeh  out,  and  that 
pn>ceedingB  ihoold  be  inttituted  againit  the  com- 
plabiant  under  ■.183  of  the  Fenal  Code.  Proceeding! 
were  accordingly  tnhen,  and  the  complainant  waa 
ultimately  tried  and  found  gnilt;  of  an  offence  under 
a.  211.  Held  on  appeal  that  the  proceeding!  had 
bem  irregulmi  and  should  be  qoashed;  thnt  the 
Ua^itrate  ahould  be  directed  to  reopen  the  en^niry 
into  the  charge  of  burglar;  and  theft,  firat  examining 

hat  if  after  fuch  oxamtnatitHi 

n  that  the  charge  waa  &l>e, 


dnetui 


S.211 


of  the  Penal  Code. 

Bhasut  .         .        4  U.  Ij.  H.,  a* 

Is  XHl  XAIIIB  a»  Bdmjok  Lul  Hvluox 

(7ai..B.,88S 

84.  Criminal  Prone- 

dmre  Codt,  t.  XS—" S»amininy "  —Written  com- 
plaint atletted  bv  tomplainaat  on  oath — Jrregnlar- 
ity— Criminal  Froeedure  Code,  e.  557.— Where  a 

d^aition  In  the  thape  of  a  complaint  ia  made  orallj 
or  In  writing  aod  i>  sworn  to,  the  rfqnirementa  of 
%.  SOS  of  the  Criminal  Procedure  Code  in  regard  to  the 
etsmiuation  of  the  complainant  are  lafflcieatly  *ati>' 
fied.  Held,  therefore,  where  a'  Magiatrate  ^smined 
a  complaint  of  criminal  breach  of  buit  without 
fumlning  the  complainant  on  oath,  tnit  after  the 
complainant  had  iworn  to  the  truth  of  the  matten 
alleged  in  the  complaint,  that  the  proriiiiini  of  1.  303 
IBS 
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DIOBBT  or  CASS3. 


COKPh&JHT—etmliiMeJ. 

4.  DISMISSAL  OP  COMPLAnTT— tfoitKiMMJ. 
bod  been  nifBciently  complied  with,  and,  it  not,  thU 
the  iiT^:alitiit;  wu  covered  by  the  tcmu  of  s,  637> 
QcBBH-EHEBBas  V.  MCKTHE 

[L  z^  B.,  9  All,  see 

8B.  — — Criminal  Proet' 


d^re  Code,  1S83.  : 


—Maffirtrate'i  ditcrtHo* — 


ground,"  Meant  „    _  .  .... 

HkgUtnte  cumot  diimiu  ■  complaint  nader  ..  ._ 
cf  the  Code  of  CrimittBl  Proc«duie  (Act  X  of  18fiS), 
nnlil  he  hM  eisiuined  the  oompUiuuit  to  tee  whether 
thwe  i«  prtM^  faeit  eridoice  of  » (dmiiMl  <dtcnee. 
Infezndnng  nil  discretion  nnder  e.  203,  the 
Msgiitnte  ought  not  to  allow  himaelf  tobe  inflnenoed 
by  a  coosidcmtkrii  of  the  motive  by  which  the  oom- 
plkinant  may  have  been  actoated  in  moving  in  the 
matter,  nor  by  any  other  caauderation  onUide  the 
facte  which  are  adduced  by  the  complainant  in 
support  of  hie  conplunt.  Ik  tbb  IUtteb  o>  thb 
Fbcitioii  o»  Gxhbbh  NiBATiir  Sithb 

[LIi.B..18Bom,B90 
-  SaaBti»atio»  (if 


be  ti^wa  or  taking  atepa  nnder  a.  ill.  Penal  Code. 
Eh  thi  lUTiBB  OT  BiBEoo  Babik 

[16  W.  B.,  Cr,  77 

97,  ~-  Saaminatiau  qf 

eomplai»a*i — Criminal  ProMdttre  Code,  1373,  t. 
jd7._A  charge  of  theft  wae  preferred  by  the  peti- 
tioner on  the  7th  October  1878,  before  the  p^ce, 
who  therenpoD  inatituted  enqniriea  which  Bnbaeqnently 
rwnlted  in  their  finding  the  oha^e  unproved.  Mean* 
wlule,  on  the  Uth  October,  the  charge  waa  repeated 
in  a  complaint  before  the  Magietrate  of  the  Diatrict, 
who  directed  the  complain&nt  and  hii  wifaieeiei  to 
kttend  on  a  puticnUr  day)  bnt  fubMonently,  witbont 
having  examined  them  or  the  eomp&inant,  referred 
the  matter  to  the  Snb-Depnty  Magistrate.  That 
officer  having  reported  the  charge  to  he  falae,  the 
Magistrate,  on  the  flth  Novemb^,  wrote  upon  the 
police  report,  which  had  meanwhile,  on  the  26th 
October,  been  mbinitted  to  him,  the  following  direc- 
tion, e«.,"»bow  aa  false".  On  the  18th  November 
•  connter-proseention  under  n.  211,  1S2  and  GOO  of 
the  Penal  Code  wne  sanctioned,  and  eventually,  on 
Hie  2&id  May  187S>  resulted  in  the  petitioner  being 
convicted.  Wlule  the  connter-proeeentiou  waa  pend- 
ing, tiie  petitioner,  on  the  S2nd  ApriJ,  applied  to 
the  HagMferate  to  proceed  with  bis  compMnt  acoOTd- 
ing  to  law,  but  was  informed  that  hit  complaint  WM 
^snumod.  On  the  following  da;  the  M^ftrate  re- 
corded the  following  order :— "  Dismissed  in  accordance 
with  my  decision  recorded  in  the  police  report  under 
fl.  147  of  the  Codelo*  Criminal  Procedure,"  Held 
that  the  oomptaint  had  been  Improperly  cUnniHod 
and  that  tbe  order  of  the  Magistrate,  dated  asrd 
Apiil,  1879,  murt  be  set  aside.  Ebas  An  t. 
NufltBun  NiBBA  BiBBB  .        .       4  O.  Ik  B.,  5Sd 

\»g  em- 


OOKPIiAZNT— cMfiMMiL 

4  DISMISSAL  OF  COMPLAINT— «o«(t(W«I. 
cbarge  before  dismiinng  the  oomplsint.  A  bare  a>- 
■eitum  by  an  accused  charged  with  comnutting 
theft  of  a  pnqiriiiary  right  in  tbe  alleged  ttoloi 
pn^ierty,  is  no  reason  for  a  Magistrate  to  refuse 
to  mtertsdn  the  clMzge  of  theft.  Qubbt  v.  Eau 
Cuaui  MiBum  .  7  K  I>.  B^  Ap^  66 

8.  C.  Btixhcki  SnaH  V.  Eiu  Chakui  Misbxb 
[16  W.  B,  Cr„  18 


Criimaai  PtweJare  Cod%  fAtt  XXV  qf  18S1J. 
t.  370— Act  X  of  ISO,  I.  aOS.—Oa  tbe  day  Sxed 
tor  hearing  a  complaint  of  trespass  and  assanit  made 
against  three  peraons  named,  tbe  comptunant  ap- 
peared with  Ms  witnesses,  and  tbe  defendant*  also 
appeared  i  and  on  cue  of  them  bting  fnmd  to  b«  a 
child  of  8  yeatt  of  ag((,  the  Magistrate  dismissed 
the  case  without  takmg  any  evidence.  Said,  the 
Magisb-ate  wa*  in  error,  and  shonld  >ot  hare  di»- 
mined  the  case  merely  because  one  defendant  was 
a  child.  He  should  have  ftdlowed  the  procedure 
laid  down  in  sa.  805  and  366.  BTUsa  v.  HaekoO 
[S  B.  I^  B..  B.  IT.,  16:  10  W.  B„  Cr.,  61 

100. Saamiaation  <tf 

eowpJailMHS^s  wiln^tet — Baeordiaff  rtatont — 
ttml  Code,  r.  211,  Charge  %itdtr.—A  Deputy 
Magistrate  was  held  to  have  acted  irregularly  in 
dimnisaing  a  oompLunt,  and  directing  the  tridi  of 
the  complainant  nnder  s.  Ell  of  the  Penal  Code, 
without  recording  his  reasons  for  doing  so,  and 
without  examining  all  the  witnesses  tendered  bj 
the  complunant,  or  allowing  a  reasonable  time 
for  the  attoidance  of  such  of  the  witnenes  as  were 
not  present.    Qnm  e.  Hibri.  Lut  Osoaa 

[18  W.  B.,  Cr,  87 


lOL  — Sxamiiotion  of 

Bomptainane*  viitnfta — Crtmiaoi  Proeedw 
Code,  1869,  ».  193,  249.— S.  193  of  the  Code  of 
Criminal  Procedure  applies  to  caaoc  under  Chap. 
XT  of  that  Code,  and  a  Magistrate  cannot  dispose 
of  a  case  under  that  chapter  without  PI^nnn^ng 
the  witnesses  called  for  tbe  prosecution.  Eishobb 
H*HH  0.  MimaBHi  Sahai    .  16  W.  B,  Or,  48 

Bo  also  under  the  Code  of  1S78- 


eomplai»anft  teitneinr — Crwstaal  Praeadnre 
Code.  1861,  e.  66.— A  Magistrate  cannot  refuse  a 
summons  to  a  complainant,  even  in  a  case  in  which 
the  charge  might  have  been  laid  at  the  police  in 
tbe  first  mstance,  but  is  bound,  under  *.  66  of  the 
Code  of  Criminal  Procedure,  to  examine  the 
complainant  on   oath  and  pass   orden  in  the  case. 

^^  [14  W.  B,  Cr,  86 
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4.  DlSMISaAL  OF  COMPLAIST—ooitfinMi. 

10% — — -  Xxm»iiiatio»  qf 

eomplai'ta^f  nit»ftei—Cri«tinal  Froeedurt 
Cade,  ISei,  :  67—F*r  Olotbb,  J".— Wliera  the 
Crimiiutl  Prooedare  Code  nukei  it  nrrrtiirj  for  a 
Hsgiitnte,  befure  dltmining  a  charge,  to  eutoiiLe 
l3oth  tbe  GompUinvit  uid  tut  witneEKS,  it  nppoeee 
Oai  there  baa  been  already  a  primd  fimt  caae 
made  out ;  and  where  the  complaiiiant  makes  out 
Mch  a  primd  /aeit  CMe,  the  Hi^ietrate  ii  boond 
fint  to  Qiamine  all  the  complunaat'i  wltneuw 
liefoTe  dumintng  the  charge ;  but  !□  »  eaae  where 
there  ii  dearly  oo  ^primd  facit  case  et^blithed,  the 
Hagiitrate  a  jnrtifled  id  acting  imdir  i.  G7  of  the 
Code  of  Criminal  Piocednre,  and  in  ^imiadng  the 
CSMI  at  once.  IBBXB  CaoniBB  Qhdbb  «.  pKUU 
HoKDN  Palit  .       16  W.  B^  Cr.,  88 

Sbbbhatk  Hukdlb  v.  Sbkebav  Bajt dt 

[SI  W.  B.,  Cr.,  69 

104.    Exanimiliam 

ofeomplaimmft  vitneun. — A  Hagiltratfl  it  bound, 
before  he  diicharga  an  accneed  penon  aoder  i.  81S 
of  the  Crimiiial  Procednro  Code,  to  examine  all 
the  wltneaaei,  and  ihonld  not  refuse  to  examine  wit- 
ncatci  rimplf  becante  thrir  evidence  will  be  to  the 
nine  effect  as  that  already  takm  for  the  protecntion, 
Ehfrisb   v.    HmUTDULA 

[L  L.  R,  8  Calc  880 


106.- 


-Eaan 


o<if 


tmplaiaanfi  »itMite$ — Duehargt  of  avemtd 
mithoMt  »xamimi»g  all  ti«  int»titet.—Bet(xee  a 
Hagiitrate  dJechargee  an  accnsed  penon  onda' 
«.  216  of  Act  £  of  lS7a,  he  is  bound,  under  that 
lectioii,  to  Examine  all  the  wltaieMei  named  for  the 
prcaecntion.  Bviprttt  v,  Eemaiulla,  I,  L.  S.,  8 
Colo.,  389,  followed.  Bmtbibb  or  Ivsu  v.  Kusi 
[L  L.  B..  S  AIL,  447 

QtTBnr  tk  PiSAauuKA  Naikar 

.  [I.  Z..  B,  4  Kad,  820 

ANOKnova  oABB  .    8  Mad.,  Ap.,  6 

Bnt  fee  }>ldhasi  Baas  t.  BsmmrK  Dotal 
[38  W.  B^  Or..  9 

106.  Powr  of,  and 

preliminariei  to,  ditmiMtal — Crini»al  Fracedvra 
Code  (1382J,  :  OOS—D^/y  of  MagitiraU  to  exa- 
mine wilneiteirfar  At  complainant  h^ore  diintue- 
ii^  eotnplaini, — Wbeoacue  baa  not  been  diipi'tedot 
nndot  Criminal  Procedure  Code,  s.  203,  and  the  com- 
plainaot'i  witnenea  have  been  inminoaed,  the  Hagit- 
tiate  ii  bonod  to  examine  the  witoenes  lendered  by 
the  complainant,  and  ii  not  entitled  to  acquit  the 
•cctxted  on  a  eondderatJon  of  the  complMnant'i  itate- 
meot  alone.  QlTBEH-BiRBBaa  v.  SiairAi  Oodsdah 
[L  Ii.  B.,  ao  Had.,  S88 

107. Eevital  of  pm- 

eetdinge-^  Criminal  Froeainra  Code,  tt.  303,  43?.— 
A  complaint  waj  made,  before  a  Hi^brate  of  the 
flnt  elaai,  of  on  offence  potiialiable  onder  a.  323  of 
the  Penal  Code.  The  Magistrate  recorded  a  brief 
ftattment  by  the  complainant,  but  did  act  aak  him  if 
he  had  Bny  witnesses  to  call.  An  order  was  paved 
directing  that  "  a  copy  of  the  petition  of  complaint 


COXPIiATXrC—continntd. 
4   DISMISSAL  OF  COHPLiltn—oontinnei. 

should  be  sent  to  the  piilice.statioii,ciJling  for  a  report 
on  the  matter,"  and  on  receipt  of  the  report  the 
Magistrate  diimissed  the  complaint  under  «.  203  of  the 
Crin^oal  Procedure  Code.  There  was  nctbiog  in  the 
Magistrate's  original  order  to  show  that  he  saw 
reason  to  distrust  the  truth  of  the  complaint,  nor  did 
he  direct  any  local  investigation  to  be  made  by  a  police- 
cflloer  for  the  purpose  of  ascortwning  the  truth  nr 
&l>eIiood  of  the  complaint.  Subsequently  to  tbo  £»• 
miual  of  the  cumplaint,  the  same  complunant  brongU 
a  fresh  chai^  upon  the  same  &ct«  against  the  same 
[%TKnu  in  the  same  Court,  and  upon  this  charge  the 
aeensed  wtre 'tried,  convicted,  and  sentcoccd.  JBeld 
that  the  Magistrate  bad  not  complied  with  the  pro> 
visions  of  s.  202  of  tbo  Criminal  Procedure  Code, 
and  ought  not,  merely  on  tho  report  he  had  received, 
to  have  dismissed  the  Bnt  complaint  under  s.  209. 
Quibm-Emfsbsb  v.   PnSAJf 

\t.  Jm  'Bn  e  AIL,  80 

(c)  Bffbci  op  DisueBAL. 

108. DlsmlsBOl  for    dofbnlt    In 

appeu«iioe  of  oomplainant— Criniinaf  Proce- 
dnre  Code,  i.  369— Bar  to  complaint  being  again 
made. — DismiBal  of  q  complaitit  ando'  a.  269  of 
the  Criminal  Procedure  Code  in  consequence  of  non- 
attendance  of  the  complainant,  the  order  of  dismissal 
having  been  passed  before  the  trial  eonuneneed, 
amounts  to  a  diachai^  without  trial,  and  does  not 
bar  the  complunt  trom  bong  again  prefctrcd.  Ano- 
wnova 4  Hod.,  Ap.,  8 

Amnmnma  .        .        .        .6  Mod.,  8 


100.- 


-  Dlflmlflsal  of  complaint  for 
dafitnlt  in  RppeOiranoe  of  oomplainant— Pre- 
tideney  Itagiitrat^e  Aot  (IV  of  1877J,  e.  134— 
Inttitntion  offivih  proceeding: — An  cider  of  dii- 
misaal  under  ■.  124  of  Act  IV  of  1877  doea  not 
rauittal.     Ehphmb  e.  TEomsoH 


110. Criminal    Pro- 

eednreCode  (Act  V  of  1898J,  ti.!ii7,487—Ditmia- 
lal  of  eomj^aint  in  abtenee  of  complainant  in  a 
mmmoni  eaee — Acgaittal  iff  one  oftroo  aecnmd  viho 
alone  vat  preeent — Poicerr  to  retite  proeecdingt. — 
Ihe  ^amiual  of  a  case  and  the  acquittal  of  one  of 
two  accused  under  s.  247,  Code  of  Criminal  Frocedare, 
m  the  ground  of  comptainanf  b  absence  and  purport- 
ing to  be  a  termination  of  all  proceedii^  relating  to 
that  matter,  will  operate  also  agaiost  a  cc-accu»ed 
whose  attendance  could  not  be  obtained  and  against 
wham  the  trial  did  nut  proceed.  No  order  can  be 
passed  under  s.  437  setting  aaide  the  order  ani 
Erecting  the  case  to  be  proceeded  with  againit  the 
absent  accused.  Pancbu  aiiae  PAHCaAHAK  Sikoh 
V.  Dkob  Mahomzd  Shbies        .  4  C.  W.  TS„  346 


IIL  - 
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no  further  proceedings  in  respect  of  the  same  act  con 
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i.  DISMISSAL  OF  COHPLAINT-^iMifi'MMl. 
be  taken  under  %  different  ebuRe.    IBFAK  Biswas 
e.  ItssuT  BiBBB    .  .  36  v.  B.,  Cr^  68 

lis. Dtemiasal   «tl«r    b«arlng 

widenoe— Further  proctedingt — Acquitial— Cri- 
minal Frocadvra  Code,  1872,  t.  J47.— Tho  further 
proceedingfi  allowed  by  the  Code  of  Criininal  Proce- 
dure. B.  11?,  can  onlj  be  taken  in  cases  where 
the  complainant  haa  been  alone  heard,  and  not  where 
he  hai  had  the  advantage  of  having  hia  witneuea 
heard.  In  the  latter  caae  a  diiTP'iBal  wonld  amonat 
to  a  verdict  of  acqnitlal  agunit  the  accnaed  partfts. 
and  render  a  second  trial  on  the  f&ct<  impowble. 
NirxUDXM  SCB  c.  Eau  Chahd  Bvb 

\aA  W.  B.,  Cr.,  76 

118. DlBmiesal  without  prcrper 

exeroUe  of  dlsoretlon— Crtnuiu!  Prt/eedurr 
Codt,  1870, 1.  a06—ABqtuHal.—A  woman  accnaed  a 
man  of  sednction  tinder  pronusa  of  marriage,  and 
asked  for  mMotenance  for  their  Ule^timate  child. 
The  Depot;  Hagisbate  inmmoned  the  man;  bat  on 
the  day  appointed  for  hearine  neither  the  complainant 
nor  the  woman  appeared,  and  the  complaint  waa  dis- 
miaaed.  SulMeqnently  the  womBO  petitioned,  reprc- 
Bcndng  her  inabilit;  to  attend  on  the  day  appointed 
owin^  to  causes  beyond  her  oontTol.  The  Deputy 
Magistrate,  without  enquiring  into  the  allocation,  held 
that  hia  ^smiisal  of  the  complaint  operated  like  an 
ftcqnittal.  Held  that  the  Deputy  Magistrate,  though 
competent  to  dismiaa  the  complaint,  ou^ht  to  hare 
eiendHd  some  discretion,  more  particularly  under  the 
eireamstances  detailed  by  the  praecntrix,  and  that 
the  sectioD  (Act  X  of  1B12,  s.  205)  coDt«mi^ted 
ench  an  exercise  of  discretion.  TtiaosaiMi.  v. 
Wasbil  .  34  W.  Bq  Cr.,  04 

114.  Dismlawl  in  exerdrc  of 

Judldal  iinOTVtAon— Criminal  Preetdun  Codt, 
IS72,  t.  aia—Acjnttal.—V/hem  the  Magistrate  dis- 
missed a  case  in  the  eierdse  of  a  judidsl  discntioo, 
such  disndssal  by  •.  212,  Act  X  of  1872,  liaa  the 
eSect  of  an  acqnittal  of  the  accused  person.  The 
Court  has  no  jurisdicUon  to  entertun  any  applicatioa 
to  int«4ere  with  the  acquittal  of  «n  accused  person, 
except  the  appliotion  he  made  either  by  Oovemment 
or   nndar   the   sanctiim   of   Oovenunent.    Is  teb 

XATTBB  at  IHX  TBiniON  OB  BAOBAH 

Cie  W.  n.,  Cr.,  68 

lie.  Dlnoiftsal  ftfter    sdjoum- 

meat  fbr  wid.m.ea—Noit-alteitdanea  of  wit- 
itetwtt— Criminal  Froetdurt  Code,  1872,  n.  DOS, 
213.— Tbe  dismissal  of  a  complaint  under  a   208 


COUANY  I 

lie. 


Eaudaab  Dmr.      28  W.  TL,  Cr.,  68 
Dlamlasal   on  flTiH<wg   of 


not  gvilty— Criminal  Froeedure  Coda,  1872, 
t.330(18aa,:  2B8J—Aeq»iUal.—An<ir^TmBiuBf 
ing  a  complaint  under  s.  2i20  of  the  Code  of  Criminal 
Procedure,  amounts  to  an  acqnittal.  Is  ms  uattxb 
o>  Jadusas  Moozisjkb  .  6  O.  Ii-  B.,  869 

117. DlunlBBal    on   flniHng   no 

bfboce  prored— Crimtaa;  Proeeimre  Code,  1883, 


COMFhAXST—eotOimud. 

4.  DISMISSAL  OF  COMFLAUfT— WMladsA 
(.  asa  (1B72,  M.  21S,  216 !    ISet,  69,  t.   2B0J — 
Jcqniltal. — A  discharge  under  •.  8S0  of  .the  Crimiiial 
Procednre   Code,     1861,    does  not  amount    to    an 
acquittal.    QinxB  «.  HTraraBaHAD    .  4  IT.  W.,  SB 

118. lime  qftearramt 

qf  arrett  and  not  taking  proceeding!  under  it — Foioer 
^fDittrint  Magietrate  to  order  proeetdingi  agai»et 
pert  ant  i^ainit  vihom  viarrant  teat  itned — 
So  final  order  of  ditmietal. — Where  there  is 
evid^ce  in  any  trial  before  a  Subor^nate  Magisfrate 
against  certun  persons  that  they  have  cammitted 
some  offence,  and  the  Subordinate  Ma^strate  doea 
not  think  it  necessary  to  proceed  agwnst  them,  the 
District  Magistrate  cannot  direct  proceedings  to  be 
taken  aguust  them  unless  a  final  order  of  disniiswl  or 
discharge  has  been  made,  and  he  connden  such  orda* 
to  be  an  improper  one.  Nor  can  he  direct  pmceefings 
to  be  taken  against  sach  persons  if  they  have  not 
been  before  the  Court  unless  he  has  removed  the  caae 
for  trial  to  his  own  Court  by  an  exm-ess  order.  Moin> 
SuffiB  c  Uasabis  Sibob  .  4  O.  W.  N4  848 

6,  REVIVAL  OF  COMPLAIKT. 

116.  BevlTAl  of  prooeodiaga— 

Criminal  Frocednre  Code  (1882),  t.  308— Final  die- 
poeal  of  cate'—Jnritdiation  of  Magietrate. — Whwe 
an  coiguud  complaint  is  dismiwrd  under  a.  209  of  tlw 
Criminal  Pnicednre  Code,  a  fresh  complaint  on  the 
same  facts  before  the  nme  Magistrate  cannot  be  en- 
tertained, so  long  as  the  order  of  dismissal  is  not  set 
aado  by  a  competent  authority.  Nilralan  Sen  7, 
Jogtth  Cknndra  BhtUtachatyee,  I.  L.  S.,  23  Cole., 
988,  followed.  Eojial  CHAasRA  Pal  v.  Qottk 
Chahd  Aussuabi  .  L  lb  B-  34  Cale..  288 
[1  G.  W.  IT.,  186 

BiMBHOO  Bak  LlLI.  G.  Eazi  Haubj 

P  C  W.  IT^  760 

ISOl Bigil  tjf  appeal 

— Cn«H«aI  ProMdure  Code  (1882),  ee.  ^13  and  439 
— Freiidenes  Magitirate,  Jmriedietion  of. — Whew 
a  complunt  wu  dismipwd  by  an  Honorary  M^isttats, 
and  an  application  was  made  to  a  Freridency  If^is- 
trato  on  the  same  facts  and  materials  for  a  6«th  sum- 
mons,—Be2<^  that  as  an  Hononry  Ma^strats  Itt*  co- 
ordinate jarisdictinn  with  a  Preodsncy  Hspstrate, 
there  was  no  right  of  appeal  to  the  Pretidenej  UagiB. 
tratefromtheorderoftheBfmonLry Jbgisti^  The 
proper  course  would  be  to  apply  to  the  Huh  Court 
under  n.  423  and  4B9  of  the  Criminal  Pracedare 
Code  to  set  aade  the  order  and  direot  a  re-trial.  Sil- 
ralan  Sen  r.  Jogith  Ckundra  Siuttaaharyee, 
I.  L.  R.,  23  Cale.,  98S,  approved ;  Tirank^tH  v. 
Chiyama,  I.  L.  B.,  7  Mad..  BB7 ,  and  Opoorba 
Runar  Sell  v.  Probod  Knmarg  Daeei,  1  Cole., 
W.  S^  M,  discussed.  Gbuh  Cbdhsbr  Bot  «. 
DWABKASABS  A«ABWAIiUH 

rZ.  I-  B.,  24  Calo.,  SSS 

1  a  w.  ir«  870 

121. Wret\  eomplaimt 

after  diemieeal— Criminal  Proeednre  Code  (1883), 
I.    308— Final  Hepotal  of  ca*e—Afplicatvm   of 


lizcdbyGoOt^Ic 


(     148S     ) 


DIGEST  OF  CASKS. 


(    1486    ) 


COKPIiAmrr-eonliHued. 

E.  KKVIVAl  OF  COMPtAINT  eonUnutd. 
t.  SB?  of  tie  Criminal  ProetiliHV  Codt — Where  an 
priinnsi  cntnpUini  U  dinniHed  ander  i,  203  of  the 
CriminBl  Procedure  Code,  &  freih  coroptaint  Em  the 
Mine  fiicts  cinnot  be  entertuned  bo  long  M  the  order 
of  diiminsl  ia  not  Bet  aside  b;  a  eninpe<«nt  anthority. 
8, 637  of  the  Criminal  Pneedure  Code  it  Dot  intended 
to  apply  to  a  ease  wliicli  bu  not  been  finally  imposed 
ol  NiLxj.Ti,H  Sbh  f.  JoQEsn  Chitndba  BHrm- 
OHAMBB  .    L  L.  B.,  38  Calo.,  088 

[1  O.  W.  K.,  66 

ISS.  A  conviction  in 

tnch  a  complunt,  if  entertuntd,  ia  bad  in  law  as 
b«^  without  jnriedictirjn.  Kamal  Chahska  Pai^ 
T.  OO0B  Chahd  Adhisaki 

[I.  ii.  B.,  94  Cftia,  asd 

1  C.  W.  IT,  186 


133.  ~ 


-   Complaii 


of 


off-eiutt  WKier  ".  1S2  a^d  600  of  the  Penal  Code 
fJet  XLV  of  leeOJ—Secettarg  eaitcUon  not 
obtaiiud —  Withdrateal  of  nomplaM — DiieAarge 
tf  aecmed — Freeh  complaint  lodged  on  eamt 
eharget—Effiot  of  previov  dUckarge  of  acctued — 
Criminal  Proetdnre  Code  (AH  X  0/1883),  »*.  248, 
253  and  dOB.^k  complaint  wu  lodged  againit  tbe 
accnaed,  clujving  !>>■»  '*^^  tMeaixt  niidsr  aa.  188 
and  600  of  the  Penal  Ckide.  The  complunanfa 
aolicitor.  Hading  thii^  no  nnction  had  been  obtained 
as  reqnired  by  b.  19S  <A  the  Criminal  Procednre 
Code  for  procwiling  with  the  charge  under  a.  182 
of  tbe  P^kal  Code,  applied  to  the  Uagistrate  for 
IcKve  to  withdraw  the  cumplabt,  which  the  Hagif- 
trate  granted,  adding  to  hit  order  the  words  "  accused 
ii  diuharged."  The  ct'ini^ainant  haviog  anbBf* 
quently  obtained  the  TeqaiBite  nnction,  filed  a 
freah  ootnplunt  on  the  nme  chargei.  It  wai  objected 
on  behalf  of  the  aceiued  that  tjje  accuBed  had 
h«en  acquitted  uader  a.  i4S  of  the  Crimina]  Proce- 
dure Code,  and  that  further  pioceedinga  were  now 
barred  under  e.  408.  The  Ibgistrate  allowed  the 
objection  and  itopped  tbe  proceeding!.  On  applica- 
tion to  the  High  Caait^Held  that  tbe  order  of  tbe 
Magistrate  di^ld  be  rereraed  aad  the  complunt 
inveatigated.  The  order  Btoppiog  the  proceedingB 
would  be  legal  only  if  the  accnaed  had  been 
acquitted  by  a  Court  of  competent  jmiadiction, 
which  wa*  not  the  caae,  aa  the  Mag^atiate  oould  not 
take  cogniiaDce  of  the  cha^o  under  b.  182  of  the 
Penal  Code,  without  a  nnction  having  been  pre- 
viouilj  obt^ed.  At  to  the  charge  nnder  i.  600 
<4  the  P(o«l  Cod^  the  prop^  procednre  in  reapect  of 
it  waa  tbat  preMxibod  for  warrant  caiei.  Tbe  only 
legal  order  that  could  be  made  in  such  a  case  waa  an 
o^itr  of  ditcharge  under  ■.  2S3  of  tbe  Criminal  Pro- 
cednre Code  and  not  of  acquittal,  and  it  was  an  order 
of  discharge  that  waa  actually  made.  Ik  bi  Sak- 
■cun  .    L  L.  B.,  39  Bom.,  711 


134.  - 


d»r»  Code  (IWi), 


Criminal  Proei- 

:  aOS—Siaeeqmtnt  aomplaiiH 
M  matter. — When  a  competent 


COUFLAtNT— ouofiflKAf. 

S.  REVIVAL  OP  COMPLAINT— eo»(..i(iei, 
Joffeth  Cinndra  Bhuttacharyee,  I.  L.  S.,  33  Cale,, 
983  !  and  Koaal  Chandra  Pal  v.  Qourehand  Audht- 
kari,  I.  L.  S.,  24  Cole,  286,  fullowed.  Qseen-^Em- 
preee  v.  Ftran,  I.  L.  S.,  9  All,,  86  >  and  QneeB-Em- 
prewi  V.  Uineda;  W"tlg  Notei,  All.,  1895,  p.  86, 
referredto.    Qubbh-Supebss  v.  Adah  Eqak 

II  I..  B.,  23  AIL,  lOe 

126.  Seriiml       of 

eomplaini  after  diirkarge— Power  of  Preiideneg 
Magiilrate— Criminal  Froced%rt  Code,  1882, 
It.  403,  436-439.~P  instituted  a  complaint  of  ex- 
tortion in  the  Calentta  Police  Conrt  a)nunst  O  and  B 
nnder  s.  SM  of  the  Penal  Code.  The  Higistrate  sag- 
g(8ted  that  the  matter  should  he  settled  by  arbitra- 
tion, and  the  accused  wtu  diecbai^ed  on  l!4th  July 
1892.  The  arbitration  fell  tbrongh,andon£>Bapp]ica> 
tion  the  oomplunt  against  O  and  B  was  revived  on 
6thMaylSB3.  OnthemattercomingbeforetheHigh 
Court  on  reviuon,  it  was  found  that  the  offence  being 
not  componndable  the  reference  of  the  parties  to 
arbitration  was  irregular.  Seld  that  tbe  order  of 
24th  July  discharging  the  accused  waa  improper  t 
that  the  provistons  of  as.  43S  and  4S7  of  the 
Criminal  Pnxedare  Code  were  not  applicable  to 
Presidency  Hagiatrates  who,  therefore,  can  revive 
a  oomplamt  even  after  dischai^i  that  the  High 
Court  has  ample  powers  nnder  the  Charter  Act,  if 
not  under  the  Code,  to  revise  an  order  revivine  a 
complaint  after  discharge)  and  that  in  this  partlcn* 
lar  caae  tiM  Avsidency  Hagtstiate  bad  exercised  a 
proper  discratloa  in  reviving  tbe  complaint. 
Ofoobba  Euius  Sbtt  c.  Pbobod  Kvuabt  Dassi 
[1  C.  W.  IT.,  48 

8m  Ceaxoouia  Dabr  v.    Babihsba   Nath 
HcKooWAX  .    L  Ii.  B.,  37  Calc,  130 

196.  ~ — — — — -  Criminal  Fro- 

eei*re   Cade,  1883,  tt.  008,  437  and  ,.  4   (a)— 


-Where,  subsequent  b>  the  trial  of  one  <A  s.  _ 
ral  accused  persons  which  ultimately  resulted  in 
his  acquittal,  an  application  waa  made  aaliing  the 
District  Magistrate  to  direct  the  Police  to  arrest  the 
absconding  accused  and  to  proceed  against  them, 
and  Uie  District  Magistrate  passed  an  order  staying 
further  proceedings  on  the  ground  that  the  case 
against  such  accused  would  oat  stand,  and  his  bug- 
oeHor  in  office  made  an  order  directing  the  arrest 
and  reviving  the  proceedings  agonal  the  accused. 
KelA  that  the  order  staying  proceedings,  whether 
the  petition  on  wbicb  it  was  made  was  a  complunt 
witlun  s.  4  (a)  or  not  was  clearly  one  made  in  the 
conrse  of  a  judicial  proceeding,  and  was,  therefore, 
a  jndicial,  and  not  an  executive,  order ;  that  it  was,  it 
nid  in  terms,  at  any  rate  in  tff  ect,  an  order  dismiadng 
a  complaint,  and,  therefore,  it  was  not  competent 
to  tbe  successor  in  office  to  set  aside  such  order  of 
his  predecessor.  Kamal  Chmder  Pal  v.  Goar 
Chand  Adkikari,  I.  L.  B.,  24  Cale.,  286  , 1  C.  W. 
IT.,  taS  ;  Silrata»  Sen  v.  Jogeii  Chunder  Bitttta- 
ohatji,  I.  I.  B.,  33  Cale..  983:  1  C.   W.  S.,  5? 


lizcdbyGoOt^Ic 


DIGEST  OF  CASB3. 


(    U88    ) 


t.  BETIVAI.  OF  COUFLAINT— fioiiJi'NMd. 

Ycillowed.  Ad  nrder  not  emtboriied  bj  law  cannot  be 
kllowed  to  Etuid  whether  it  ii  for  tlio  ends  of  juttice 
or  Dc^  The  orieintJ  order  of  the  Maglstnite  rtsjhtg 
proooedings  etmla  oot  he  let  adde  nnieu  the  Crown 
took  itepi  antboiiud  by  Uw  to  «ci  it  aiide.  7«  tit 
moHer  of  Gwnt  Charon  Aiei,  1  C.  W.  S.,  6B0 
(allowed.     IVDVUa  SlHQB  v.  TbaevB  Slirsa 

[a  O.  W.  IS.,  880 
-  Criminal  Fro- 


■etdnre   Codt,  J 


—Powtt  tif  Frttideiteg 


4  <tf  eotnplainant. — The  Code  of  Crindua 
dnre  (Act  T  of  1898)  oontMna  no  proviiion  which  ero- 
Mwen  a  Frendency  Hae;!i(iiito  to  rerive  a  cam  which 
he  had  dinniwed  for  default  in  appearance  of  the  com- 

Tae 


1S&  • 


-Codt   c 


Crimi- 


nal Procedure  (Aet  X<^1882J,  ti.  359,  859, 439- 
Warrani  eatt—Difchargt  of  anetutd — Prttidtneg 
Magittratt,  Povtr  nf — Jitn'oaf  of  eom/flaint. — 
A  Freaidoicy  HagUtnte,  when  he  has  ouee  dij> 
«harKed  the  aocoied,  under  I.  2G9  of  the  Code  of 
Crin^nal  Procedure  (Act  X  of  1882),  has  no  juris- 
^etioa  to  lariTe  Uu  cas«i  and  therefore  no  jniii- 
Jktion  totniuttr  it>  and  the  Beoch  to  which  it  wai 
fauufored  had  oonseapently  no  jurisdiction  to  hear 
tt.  Dumn  Dusi  v.  Ecxbt  Hoham  Hooeiuu 
[4  G  W.  IS.,  46 

ISO. Power  of  Seasloiis  Court 

to  direct  tlirtlier  enquiry— Cft'tMaa^  Froeedmr* 
Coda.  1861,  I.  67  (1872.  t.  147J,—A  Court  of 
Seasim  had  power  to  direct  a  Hagistrate  to  enquire 
into  a  complunt  ffismiMed  by  him  under  ■.  07 
of  the  old  Code  of  Criminal  Procedure,  or  the  corre- 
jpouding  lection  of  the  Code  of  1873.  AHOmKotra 
[7  Hod.,  Ap.,  16 

ISC Btrtking  oot    offanoe  on 

Hat  reported— CruMMl  FrooedMri  Codt,  1S7S, 
t.  147. — A  p«TKni  made  a  oomplaint  to  the  police 
that  the  accused  had  enticed  awav  his  wife  (a  noa- 
TMwniz^le  offence)  and  conunitted  theft  /a  oognii- 
abK  offence).  The  police  enquired  into  Hie  latter 
cdtence  only,  and,  finding  no  printd  faeit  cue  made 
out,  reported  to  that  effect  to  a  Hagiatrate,  who 
directed  that  that  tdlvioe  be  expunged  fr^  the  list  of 
reported  dfenoea.  Stld  that,  undo  the  drcum- 
stutces,  there  had  been  no  AsmiMal  of  the  complaint 
In  reqieet  of  the  former  oflenoe,  and  that  there  was 
no  har  to  the  eonplaiiit  Into  that  rffence  bdng  taken 
up  and  proceeded  with.  OOTBBinoBT  Ot  BoxBii 
V.  8an>UA    .  .    L  Ii.  B«  6  Bom,  406 


JHteharge  undtr  Criminal  Proeidnrt  Code,  1873, 


t.  ai5.~ 


ftble  under  i.  214  of  the  Penal  Cede  ■ 
on  the  partifs  coming  to  an  amicable  settUment. 
ffffil  that  the  "dtsmiisal"  wm  equivalent  to  a  dla- 
chargeundori.  SlBof  theCodenf  Criraiaal  Prceednre, 
and  the  eomprdtion  did  not  affect  the  revival  of  the 


6.  BKVIVAL  Of  COHFLAINT— <w«0lwl«r. 
proMcutaon,  if  that  ifaould  otherwtae  be   thm^ht 
necessaT;  oi  apedient.    ILta.  p.  DiTUU 

tZ.  L  Bh  1  BonL,  64 

ooKFoaiTioir-ixEaix 


OOXFODin>IH'0  OTTSNOB. 


.Ses  CAns  rmixB  Costa&oi  Aoi,  s.  W— 

lUiSaAIi  COXTBAOTS — COKPODSDISS 

CSiicurAL  OvrBKoxa. 

Ste  PlMl  CHIBOI. 

PL.  L.  K,  U  Cal<\.  79 

Bet  QiriuxTO. 

[L  X..  B..  U  Bohl,  668 


L BorMnlns   an  offender— 

FtttcU  Codt,  t.  »;*— The  aeensed  ^reed  to  giTO 
SIO  to  5  tn  oonddention  of  his  not  ^ving  evidaiee 
against  K,  who  waa  charged  with  the  Amces  of 
bouae-hrw^ng  by  night  and  theft  in  a  hvUdins. 
S  gave  eridenoe  against  JT.  who  waa,  however,  aeqnU- 
ted.  Hie  aeooied  was  ehaimd  undw  Penl  Oxk^ 
a  S14  bnt  waa  aoqidttad.  Sad  that  the  aoqidttal 
was  right.  B.  814  of  the  Penal  Code  [R-eaupposee 
the  actual  commlsdon  of  an  offence,  or  the  guilt  of 
the  penon  tereaned  from  punishment.  Quhbr- 
Smpbus  v.  SiMaiXBA  .  I.  L.  B.,  14  Kad.,  400 

a. Adultery— Wtf  J iro«aI  of 

oiofys.— Whmv  the  husband  of  a  woman  with 
whom  the  aecnied  wm  alleged  to  have  committed 
adultery  ^ofessad  himself  w»rillui£  to  proceed 
with  the  pniseeutton  and  the  A«dftant  Judge  there. 
upon  ordsed  the  accused  to  be  tUscha^ed,  the 
burnt,  ki  the  eieitise  of  its  discretion,  defined  to 
interfere.  Swa.  c.  BAMUwmo  .  fi  Bom,  Cr,  fl7 
Withdraioal    o/ 


ekarg*. — The  power  given  to  Magistrate*  to  ponmi 
oomplainanti  to  withdraw  theJr  complaints  is  con- 
&ied  to  cawt  falling  for  diqMsal  under  Chap.  XV 
of  the  Ciimiiial  Procedure  Code.  Cfmseqnently  a 
chaise  of  adultery  cannot  be  withdrawn  by  a  com- 
plainant with  the  Uagistista'i  consoit.      Quuir  e. 

oiwBHns    ....     azr.'w,a84 

4. Final  Codt,  t.  497 

— Apptal — N  charged  T  with  having  committed 
adultery  with  hit  wife.  On  mqoiry  Into  the  chargs 
by  the  Magistrate,  the  ease  was  conunitted  to  ^ 
Sesrions  Conrt  tor  trial,  when  T  waa  convicted.  T 
appealed  to  the  High  ConrL  Aft«T  conviction.  If 
wad  his  wife  were  reconciled,  and  Jf  at  the  hearing 
of  the  appeal  aiked  for  leave  to  compound  the  offence. 
Sttd  that  at  Uiat  itage  of  the  caae  sanction  oonld 


iizoabyGoo(^Ie 


mOEST  OF  CASES. 


(    14W    ) 


OOHFOUHDINQ  OTrBSOB~eiMii»mtd. 

A  be  ^ven  to  wHhdnw  tlie  ebtm.      Emfbisi  Of 


In>u  V.  Thokpboh 


Lii.B,SAIl.,S8e 


nnlting  a  man  and  inteiitiotuLUy  can^^  grleToru 
hart  does  not  ooniiit  o£  an  set  lm«pective  ot  the 
intaition,  tad  cannot  be  rompoonded.  The  tenn 
"  anaalt "  nsed  in  illoitntion  fbj  to  i.  314  of  Act 
XLT  of  1860  doe*  Dot  mewi  uaanlt  a«  defined  in  the 
Code.  It  ie  to  be  conitnied  in  ite  genenl  and  more 
ordjnary  aente,    Qum  c.  lUiiuf  Hohdx 

[6  Zr.  W^  S09 

8. CiuaXiog—Xbrgtiy—AiH  X  nf 

tiim  if  AH  <m(jI  r^trt»e»  to  JBtll  h^or*  tit  Legii- 
latur*. — Cheating  and  fonoy  are  not  offences  wUch 
may  be  lawfoUy  eomponnaed.  Wlun  a  Hagirtrate 
dedded  tbst  cdtun  offeneei  oonld  b«  lawfoll;  oom- 
pounded,  having  Tegard  to  a  Bill  which  the  Lwiila- 
tnre  had  brooght  fai  amending  *.  814  of  the  Penal 
Code,— iTelff  uiat  It  irat  inegnUi  for  «nch  Ma^ 
tiate  to  allow  hti  decidon  to  be  snided  by  anything 
in  a  BiU  that  bad  not  Iiecome  law,  and  it  waa  hi« 
dnty  to  hare  interpreted  that  eection  without  refer- 
tnce  to  merely  cott<mplab>d  legiilatioa.  Is  THB 
lucTBB  or  TBI  f  iiiiicnr  o>  Rajtbax.  Hubaim  t^ 
Buun  Saau    .  L  U IL,  8  AH,  888 

7, Criminal  breaoh  of  troat— 

Ptnal  Coda. »».  213,  014,  if)6.— The  ofFence  of  crimi- 
nal breach  of  trmt,  nnder  a.  400  of  the  Penal 
Code,  cannot,  nnder  the  temu  of  ea  218  and  314 
of  the  eame  Code,  be  lawfully  oomponnded.    IK  trb 

lUTTIB  or  A  SBfBBBHOB  TBOM  THE  CSIBt  FBUI- 

siKoi  UiaisxaAn  6  a  li.  B.,  SBS 


Bbo.  p.  UuTOiiTur 


L  L  B^  1  Kad,  181 

8> Orlmlnitl  mlaapproprlatlon 

—Ftaal  Code,  t.  40i.—Aji  oSmce  under  t,  404 
ol  the  Peoal  Code  it  not  one  of  the  dan  of  olfeucci 
that  may  be  aomponuded.    AaoirrxouB  oabb 

C7  MaiL,  Ap.,  84 

9.  Satlolng  away    married 

woman— CWbkm/  Proetdun  Cod«,  1B72,  t.  18a. 
— The  ofFence  of  entiang  away  a  married  woman 
with  a  criminal  intent  ia  not  an  ofFenoe  which  may 
lawfnlly  be  componnded.    Bia.  e.  Huthatah 

[L  Z^  B,  1  Kad^  181 


la- 


-Cri'i 


Frocedare  Codt,  1882,  ».  g48~  !i69—Catt  int  »p 
ly  poliet. — A  criminal  charge  under  ■.  448  of  the 
Peoal  Code  haviiiK  been  inetitnted,  the  accnied  wai 
■ent  np  by  the  police  before  a  Deputy  Magiibate  of 
the  fint  chM.  Frerioui  to  any  erldence  hting 
taken  the  eompUnant  intimated  to  the  Hagiettate 
that  the  caae  had  been  amicably  aettled.  and  that  he 
did  not  with  to  ^ooeed  farther  In  tbe  nutter,  upon 
which  the  Ibcbtrate  recorded  an  order,  "  Compro- 
miaedf  defendant  acquitted.  aubieqnently  the 
MagMrate  of  Um  diitnct.  relying  upon  m.  248  and 
969.  aftd  pnfaaiug  to  act  nnder  a  4S7  of  tbe 


COUFOTTDDDrQ  OFFXtNOB— eowfiMMit 
CrimiosI  Prrcednrc'  Code,  directed  the  Deputy  H^if 
trate  to  acnd  np  the  paitice  and  proceed  rcenlarly 
with  the  can.  Held  that  n.  248  and  2C0  had  no 
Clearing  on  the  caio.  and  that  the  mere  fact  of  the 
accoeed  havii^  been  imt  ap  by  the  police  did  not 
prevent  the  ofFence,  which  wai  legaUy  compoundable, 
from  bring  aimpromised,  and  that  conieqnently  the 
order  of  the  Deputy  Hagistrate  wbi  perfectly  correct 
and  legal.    Qimur-EiiraiBB  t.  Nowab  Jait 

[L  Ii.  B.,  10  Calo,  fiSl 

11  - 


■Final  Codt,  t 
187M,  >  188. — 'Ihe  offence  of  voluntarily  candng 
hart  nnder  e.  828  of  the  Penal  Code  is  one  which 
may  lawfully  be  compounded,  and  tbe  withdrawal 
from  the  pTOsecntion  in  rach  a  caee  la  therefore 
perminble  under  >.  188  of  the  Criminal  Procedure 
Code,  1661.    Bia.  v.  JnaA  Bhau.    10  Bom.,  88 


at   Codt, 


t.  214 — Caiui»g  gntvoat  Sari. — Whenever  the  worda 
"  vcjuntarily,"  "  intentionally,"  "  fraudulently,"  "  dii- 
honeatly,"  or  othen  whose  definition  involve*  a  parti- 
cular IntentiiHi,  (nter  along  with  a  ^eclfied  act  into 
the  deecription  of  an  offence,  the  offcDce  not  beiiw 
one  irmpective  of  the  intention,  it  not  one  which 
tbe  eiecplion  to  a.  114  of  the  Penal  Code,  by 
itielf,  allowB  to  be  compounded.  The  offence  to 
admit  of  compromiae,  mnit  be  one  in  tbia  aenae  irre- 
apective  of  the  Intention,  and  it  muit  be  one  for  which 
a  civil  actdon  may  be  brought  at  the  option  of  the 
peraon  injured,  inat«sd  of  criminal  procesdioga.  The 
offence  of  voluntarily  cau^ng  griovona  hurt  cannot, 
accordingly,  be  compounded.  Reg,  v.  Jetia  Skola, 
10  Bern.,  68,  diaapproved.    Bbs.  v.  Babimat 

[I.  L.  B,  1  Bom,  U7 

IS. Kldnepplmg.— The  office  of 

kidnapping  can  be  lawfully  compounded.  Qujiir 
«.  OoPBi  MOHUH  HrrtBX      .      SS  W,  B,  Cr.,  36 

14.  Vitiabiat—CrimiualFroeedtHV 

Code  (Act  Zofimaj,  :  84S—Miteiuifdo»<i  to  iht 
privatt  property  of  a  village  Mahdr. — -The  accnaed 
WM  chuged  with  miochief  for  canaing  damage 
to  crop*  which  were  the  private  property  of  a 
village  Hahir.  The  Uagiatiftte  refiiaed  to  ^ow 
the  offence  to  be  componndled,  oo  tbe  ground  that  the 
(hmage  waa  done  to  a  vtllaige  Hahir  and,  therefore, 
oould  not  be  treated  aa  damage  affecting  only  a 
private  penon,  aa  Hahira  had  dntie*  to  perform 
in  connection  with  the  village.  Seid  that  the 
ofFenee  wai  oanponndsble  under  a.  846  of  the  Code  of 
Criminal  Procedure  (  Act  X  of  1882 ),  1    " 

was  caused  to  s  priva' ^  ""'  ' 

The  tact  that  the  ea 

would  not  make  h 

the    pubUc   or   even   of     tbe    Mahtr    community 

gmeraUy.    la  ai  Hotikak 

[L  L.  B,  22  Bom.,  888 


18.  ' 


-  Wnmgftil     restraint.— The 


lizcdbyGoOt^Ic 


DIGEST  OP  CASES. 


(    1402    ) 


COHFOtnTDnra  OTFmXCJB-conUintd. 

16.  — ■ — —   SequitiUi    for 

I  colli  t'«  late — Crin\»al 
:  845— Onn 
^  ,  ,  -Wrotsful  reilraint  arid  eo»Jltieme»l  of 
toolitt  tmploi/ed  on  tta  garden — Where  an  accuKii 
person  alleges  that  vi  cffence  with  which  he  is 
chsryed  has  bran  ccmponnded  an  u  to  t&ke  iwa;  the 
joriBdietioii  of  the  CrimiiUil  Coiirti  tn  tr;  it,  the 
emit  is  oQ  him  to  ihow  that  there  wu  >  rompositian 
valid  in  law.  M,  a  Enn^pcan  British  anbject, 
chari^  with  the  compoimdable  oflencei  of  wmngful 
rfstnint  and  wnnigfal  cnnfintmciit  of  coolies  cm- 
plojed  on  a  to  garden  rif  which  he  was  the  manager, 
ideaded  that  the  Magistrate  had  do  jnriBdictiun  t'l 
try  the  cues,  as  the?  had  been  ci  mponnded  b;  tho 
complainaiits.  The  alleged  compnjmiie  coniiited 
cf  a  Boigali  paper,  u^ed  b;  the  cooltes,  sUtinj: 
that  the;  "  made  ntimama "  (  compromiae )  "  df 
the  caM  of  their  own  accold,  Mid  a  paper  in 
English  signed  by  M,  these  papers  being  givec 
to  the  District  Snperintendeut  of  Fulice,  who  had 
inTeatigated  th«  compUinta,  aad  who  stated  that 
he  ashed  the  corlies  as  to  the  contents  of  tho 
KtDgali  paper,  and  they  said  that  they  had  sigDed 
it  Tolantarily  and  stated  its  porport,  and  that 
one  of  them  said  in  the  preaonce  of  the  othen  that 
it  was  a  razinama.  9,  one  of  the  coolies,  also  wrote 
on  the  paper  the  words  in  Uriya,  "  I  will  not  eairy 
on  the  case."  The  Bengali  paper  was  written  by 
the  Darogah  of  the  police  station  io  presence  of 
M.  The  paper  signed  by  M  wu  as  fuUows: — "I 
hereby  agree  with  these  Oanjsm  people  that  there 
shall  be  no  legal  proceedings  of  any  kind  taken 
against  them  with  the  ezceptinn  of  those  who 
bave  not  completed  their  agieementa.  Those  whose 
^reements  have  not  been  completed,  proceedings 
will  b«  taken  against  them  on  22nd  Hay,  if 
they  have  net  returned  to  the  garden  before 
then."  Neither  of  the  papers  were  explained  to 
e  so  as  to  make  them  intelligible  to  him,  for 
though  the  Bengali  paper  was  rrad  out,  O  did  not 
nndmtand  that  langtiage.  Q  was  one  of  the  coolies 
who  had  completed  Ms  agreement  with  M.  Held 
fer  PBIH81P,  J. — The  oomponndios;  of  an  offence 
signifies  that  the  penon  against  whom  the  oflcnce 
hM  been  committed  has  receiced  some  grati- 
flcation  to  act  aa  an  Inducement  for  his  desiring 
to  abstain  from  a  pnaecntioui  here  there  was 
no  forbearance  on  the  part  of  JV  to  proceed 
against  &,  who  had  served  oat  the  term  of  his 
engagement,  and  therefor^  there  was  no  oon- 
aideratioa  fin'  the  agreement  to  oomponnd.  Having 
r^ard,  moceover,  to  the  ignorance  and  interior 
intelligraice  of  O,  it  was  of  vital  importance  for 
Jf  to  show  what  led  to  the  alleged  agreement,  and 
how  it  was  that  the  Darogah  was  instrumental  to 
it,  which  he  had  not  done.  Ptr  ThetgIiYAK,  J,— 
Compounding  sa  offence  (opposes  an  arrange- 
ment by  which  the  parties  have  settled  their 
(QSerences,  and  in  the  more  nana)  acceptation  of 
the  term  implies  that  the  prosecutor  has  received 
some  coDsidemtion  or  gratification  for  dropping  the 
prosecntion.  Although  the  provisions  of  the  Con- 
tract Act  may  not  apply,  the  proof  of  the  arrange- 
ment  must   be   similar   (o   tbid   which   the   Court 


coDCPOUNDina  offbkcb— cMK-rwfo^ 

requires  for  the  proof  of  any  agreement  which  i« 
in  issue;  and  anless  it  appears  that  the  partiea 
ware  free  from  influence  c^  every  kind  and  were 
fully  aware  of  their  respective  rights,  it  would  he 
impcsdble  to  give  efTect  to  a  so-called  arrange- 
ment or  compriition.  Having  regard  to  the  &ct 
that  the  writer  of  the  Bengali  i^reement  had  out 
been  called,  and  that  the  contracting  parties  were, 
OD  the  one  side,  ignorant  coolies,  strangen  to  the 
land  and  to  the  Isngnage  in  which  tho  docnmoit 
was  written,  and  on  the  ether,  a  European  of 
some  education,  asaisted  by  Ma  Bengali  clerk,  and, 
having  also  the  assistance  of  the  p  lice,  it  was 
not  proved  that  O  knew  what  he  was  about  and 
was  ikirly  contracting.  Msld,  therefore,  by  the 
Court  that  there  was  under  the   t' 


ipoQntUng  of  tho  offences  with  which  M  was 
charaed.  vaJid  in  law  such  aa  to  deprive  the 
Magistrate  of  jurisdictian  to  try  them.  Htr&KiT 
V.  QuHR-SxPBBBS  L  li.  B.,  SI  Oalo.,  108 


17.  - 


-  Componndjuj:    after    oomi- 


ToMAL—Efftel  of,  on  eommiUaL—A  committal 
once  made  of  an  accused  person  by  a  Uafpatrate  to 
the  Sessions,  cannot  be  annulled  by  bis  allowing  Uie 
prosecutor  to  file  a  oompromise.  Qdhk  e.  SUJH 
Sbbik         ....       aw.B.,Cr,67 


la  Cn'tniMl    Precf 

dure  Codt  (Act  V  of  1898).  t.  345— Filitff  of 
petition  of  conpremite  is  Court— Sffeel  of  niiie- 
queut  wiihdraKal  of  petition. — Where  a  complain- 
ant, a  female,  bad  presented  a  petition  of  compromise 
in  respect  of  a  oompoundable  offence  and  the  Magis- 
trate had  eiaminod  her  and  aatisfted  himself  as  to  her 
understanding  the  same.  Held  that  he  was  wrong  tn 
ordering  the  petition  to  be  put  up  with  the  recoid  but 
should  have  immediately  dealt  with  the  matter,  and 
that  he  was  under  the  terms  of  s.  34G,  Criminal 
Procedure  Code,  obliged  to  accept  the  compnuuiae 
and  to  give  effect  to  it.  Btld,  also,  that  the  complun- 
ant  could  not  by  a  ■nbaeqaent  withdrawal  c^  the 
above  petition  of  compromise  insist  upon  the  case 
proceeding.    Kuitih  Biwa  v.  Bscmi  Bbwa 

[s  c.  w.  N.,  ssa 

19. —  Offtnct  lavMlf 

eompotUtdablt—Fenal  Code  (Aet  TL  V  of  1860J. 
1.  342—Ftlitianfor  leilhdraual  a»d  comproniie— 
Object  and  tffsBt  of — Duly  of  Magittraiii  on  nceipt 
of  t%ek  petition,— When  a  diai^  is  framed  against 
aa  accused  person  only  of  an  offoiee  which  (»u 
be  lawftiUy  compounded  and  a  petition  of  compionjae 
or  for  leave  to  compound  the  offence  is  pnt  in, 
the  Conrt  should  allow  the  parties  to  oomponnd 
the  offence,  and  acquit  the  accused.  When  a  petjtioa 
either  for  compromiae  of,  or  for  withdnwal  fniin,  Hie 
case  'it  pnt  in,  Uie  Court  ought  to  make  an  orda- 
either  granting  or  refusing  the  application  thai  and 
there,  and  should  not  pnt  it  off  by  ordering  it  to  be 
filed  with  the  record  to  be  ocmsidtred  at  the  cloae  of 
the  trial.    Mieohbd  Ihiuil  r.  Vueainji 

[3  C.  W.  Zr..  648 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


COKFBOHIBB.  I 

1,  CovavKmmoB.    EmoBonra,    Emor 
ov,  ksn  BxmKs  abidi,  Dmifl  or 

COXFBOIUBI  ....  1494 

%  BlKRDT      DX    KoV-PlBIOBKAirOB     O* 


As  Diosn— AiiTBUTTon  ob  AmiTDmriT 

otDbobzb  r  L.B.,S4  3btd.,l 

[I-  B.,  87  L  A,  107 


5m  Ln  pmsmifl. 


■  oat  of  Oonrt  witboat  knowledga 

of  Attorneys. 

See    CoBCi— Spboue     CUiB— Attobski 

uiD  Clubi        .    e  B.  H  B.,  Ap.,  18 

[I.  L.  B,  as  CrIo.,  887 

2  C.  W.  IT.,  608 

Z.  Zi.  B^  87  Colo:,  300 

4  a  w.  zr,  808 


See  Ettexjtoi  Act,  a.  74  .  SB  W.  B^  88 
Bae  Cabm  tttobb  Exbodttos  of  Dbokib— 

ExiaVTtOK   OK  OB    ATTBB  ASBIIltlirtB 
OB  COKFBOinSIB. 

See  MUiABAB  Law^Bmdowvbiit. 

[I.  I^  &,  U  KatL,  168 
I.  L  B„  18  Had..  1 


Ste  BiaiBtKATiOK  AoT,  1877,  B.  17  (186^ 
1. 18)  .  7  a  I-  B^  187 

{8  a  w.  XT.,  eas 

—  mfoctof— 

See  IloBTOASB— Taoxiho. 

[L  I..  B..  IS  3E»L.  sea 

of  BOlt^  Fower  to  make— 


See  COVXKB.     .      I.  Ii.  R,  18  All.,  879 

[I.  !•.  B.,  87  Calo,  498 
4  O.  W.  IT,  160 

Ai  QiriBiiuK— Dtmn  um  Fowxbb  ov 

QvASDuira  .     6  IT.  W.,  170 

[B  W.  B.,  B 

8  W.  B.,  le 

W.K.lse4,8S 

le  w.  B.,  F.  a,  as 

I.  L.  B..  18  Bora.,  686 
See  Casbb  niTDBS  Hutdtt  Law— 'Widow — 

POWBR    OF    WnWW— POWBB     TO     COK- 
PSOICIB. 


[L  L.  B..  18  Oftlo.,  168 
I.L.B.,18BCiuL,488 
1  a  V.  K.,  68 

Sm     Fi;siSKBg— AcTHORm     to    anm 
CUBiTT     .        .        .      8  IT.  W..  148 

ra]fML.4as 

I.  Ik  B,  91  Had-  874 
LI.. B^ 89 Had,  688 


pending  apqpeal. 

Bee  Faofbs  Srir— Atobam. 

[L  Z..  B.,  18  Etna.,  464 

See  BcAKF  J>iTTT,  BKFinn)  or. 

[11 W.  B.,  IBS 
4  B.  I..  B.,  Ap.,  08,  06  note 

1.  COHSTEOCTIOH,  ENFOECING,  EFFECT 
OF.  AND  SurrTING  ASIDE,  DEEDS  OF 
COUPBOHISE. 

L  Conatmotlon — Eeleai —  "All 

prerenl  a»d  ture  liabUitiei."—(ienenl  word* 
ued  iu  ft  deed  of  compromiw  or  in  k  relcaae  anBt 
be  confined  (o  nutter*  of  tbe  ttme  tatve  mai  fonning; 
part  of  tlic  tnuiMction  which  the|  paitiei  bid  in 
view.  Direclore  aftke  Loudon  and  Simtk'Weit»r» 
SoUaaji  Company  t.  Mlackmore,  L  £.,  4  S.  L„ 
6W,  followed.  HoLunTBDBiiras  c  Himidooddih 
[Z.  I..  B..  8  Oalo.,  676 


Deed  aliering  jfoptr  conree  of  $t 
ing  tc  Jiindu  laic—Where  b  ditpate  in  a  Hindn 
bmilf  u  to  le^timuy  and  the  right  to  toecaNiuffl 
remlted  in  a  Cunily  arntngonent  u  to  the  mode 
in  which  tbe  eatate  «m  to  be  held  by  the  MnB, — 
Seld  that  mch  a  document  oaght  not  to  be  oon* 
itrned  namnriy  by  a  rtricA  interpretation  at  the 
literal  meaniDg  of  Reword*,  bnt  that  tlie  object  and 
seonal  apirit  are  the  beat  keyi  to  the'  interitfeUtian, 
Where  a  bmiij  anangement,  it  oonetrned  itrictly, 
would  have  given  a  talnk,  in  the  event  of  the 
death  of  a  yonnser  ion,  to  each  of  the  lawful 
widow*  a*  ihoald  have  mate  iune, — Beld  that 
ai  neb  a  diepoiition  wanld  contravene  tlM  oidi* 
nary  rale*  of  devolution  of  Uinda  property,  and  be 
contrary  to  ibe  aaage*  of  Hindni,  and  a*  there  wbb 
no  mention  of  any  change  of  intoitioi]  ai  to  the  pro- 
prietary rigU,  a  conatmction  which  would  poitpone 
male  iMne  to  their  mothera  wa*  inadnuMbte. 
OajApatei  Bashika  Papta  Uabaobbi  Odbit  v. 
Oaju Aiai  Habi  Ebuhba  Dbbi  Ourv 


Bereidng  the  dcciuon  of   the    High    Gonrt  in 
QAJAfATT  Habi  Ebibhia  Dbvi  Qabit  d.  Oajapatt 

BASBIKA  PaTTA   MiHA  DBVI   OCBV  and  (iAJAFATT 

IfiLAHAira  Patta  Haha  Dbti  Qabd  v,  Qajafate 
R^^iimfi  Patia  Nuba  Dbta  Qabo  B  Had.,  860 


lizcdbyGoOt^Ic 


DIGEST  OP  CASBa. 


<    li96    ) 


COMPBOmaEI— conKiHMi. 

1.  CONSTEHCTION,     BNFOBCINO,     EFFECT 
OF,    AND    SETTING    ASIDE,    DEEDS   OF 
-     COMPROmSS—CMlimaJ. 

8.  —_ ~ JgnenuiU  to    «- 

.  Hit  after  agitetttent 
,  „  Midtration-moMil — Where, 
during  the  pettdeuc;  of  >  mit,  the  pWitiff,  in 
comidentiou  of  RE,000,  eiecnted  contcmpanmeDaaly 
a  faiigli'lciitti,  or  relinqnuhmeat  of  tbe  clum  made 
b;  Mm  in  the  Bait,  «nd  an  ilmuTiaiiiah,  or  engage- 
Toaat  to  deliver  in  a  raiinamah,  or  deed  acknawledg- 
ing  himaelf  to  be  Mtiafied, — Stld  that  the  farigh- 
katti  and  raainamah  amannted  to  a  decided 
•grecmFait  for  the  lettlement  of  the  action ;  and 
t^,  although  the  plaiutifl  mad  u  a  panper,  yet, 
■■  it  wBi  questionable  whether  he  iluiuld  have  been 
allowed  to  me  as  a  panper,  and  ai  he  had  failed  to 
perform  his  duty  aeoi^diiiff  to  hia  engagement  in 
entering  up  a  cazinamah,  he  wsa  liable  to  pay  the 
coniideration  money  of  the  agreemoat  and  the  omts 
incurred  in  conaeqneDce  of  hu  unracccesful  and  ap- 
parently nnjnit  litigation  which  he  had  ingtitated 
and  earned  on  for  flie  pxirpma  of  freeing  himself 
from  the  obligation  incurred  by  the  fangh-kattd. 
HuxHi  Bui  Awisn  v.  Shio  Chdbn  Awastt 

[7  W.  B,  P.  O..  38 
4  Uoore'B  L  A,,  U4 

4, Conditional   asrae- 

m»td  io  fag  inttr»at. — Wliere  a  comprumiae  embodied 
in  a  decree  wm  to  the  effect  that  the  defendant  ihonid 
pay  to  the  plaintiff  the  principal  snm  iritbin  a 
■pecified  period,  and  thai  if  he  were  taccenfnl  in 
another  snit  against  a  different  party  he  conld  also 
pa;  the  interot ;  and  the  defendant  mceoeded  in  hig 
niit  in  the  first  Coqrt,  bnt  hia  soit  was  dinniBsed  on 
^peal, — Stld  he  was  not  liable  to  pay  the  interest 
on  tlie  proper  ctmitmction  of  the  compromise. 
BOUXBB  LUi£  c.  Uasoiud  Hobbein  KskS 

[14  W.  B.,  63 

6. Mdhamtdan  laxo — 

S$tata  limittd  tp  tail  ^aet  in  favour  qfaptrton 
q/Iar  another'!  dtath. — It  is  not  oonnitent  with 
liahomedan  law  to  limit  an  estate  to  take  effect 
'  after  the  detemunation,  on  the  death  of  the  owner,  of 
.  a  prior  estate  by  way  of  what  is  known  to  English 
law  u  a  vested  remainder,  so  as  to  create  an  interest 
which  can  pass  to  a  third  person  before  the  detenni- 
DatioQ  of  the  prior  estate.  The  parties  to  a  solena- 
msli  or  ccmpiomise  ware,  on  the  one  side,  the  widow 
of  a  Mabomedan,  she  being  in  possession  of  villages 
in  Ondb,  which  had  belonged  to  him,  and  of  which 
the  snmmary  settlement  of  1868  had  been  made  irith 
htt ;  andi  on  the  other  ride,  two  brothers,  allied  to 
he  his  sooi.  By  the  compromise,  which  was  made  in 
the  eonne  of  proceedings  at  regular  settlement,  it 
was  agreed  that  the  widow  should,  during  ber  life- 
timt^  KUitinue  to  hold  pciMsnon,  and  remain  pro- 
prietor, without  power  it  alienation,  and  that  after 
her  death  the  two  sods  should  posseM  each  one-half 
of  the  property.  Slid  Hai,  on  the  ta^e  constmction 
of  tbe  coiDpromite,  the  title  of  tbe  sous  to  succeed 
was  contingent  upon  their  snrriving  the  widow,  and 
that  so  intereat  pasied  to  their  bdn  on  their  deaUia 


OOMPBOMIOEI— tfmituHMJ. 

1.  CONSTKDCTION,    ENFOECINa,      BPFECT 

OF,    AND    SETTINO   ASIDE,    DEEDS   OF 

COiSPROXlBS— continued, 

in  her  lifetime.    ABvrx  Wabid  Kbae  v.  Ntjkut 

Bmi  .        .        L  L.  B.,  U  Calo,  687 

[L.  B.,  IS  I.  A.,  ei 


for  a  kabuliat  having  been  brought  in  tbe  Bevenne 
Court,  a  deed  of  rompromiae  woe  filed  in  the  suit,  in 
which  it  was  stipulated  that  a  certain  snm  would  be 
p^d  by  the  dcfraidants  to  the  aamindar  u  rent  of 
lour  kanis  of  land,  including  homestead,  after  muta- 
tion of  names;  that  R16-S  on  account  of  outatand- 
ing  balance  and  charges  connected  with  the  rcota 
would  be  p»d  to  the  plaintiffs  within  a  mouth  i  and 
that  in  de&ult  the  defendants  would  have  no  right 
to  the  lands  spcciflod.  The  defendants  having  fuled 
to  fnlSl  the  conditions,  the  plaintiffs  executed  their 
decree  and  realised  from  thian  the  balance  above 
mentioned,  and  having  sued  them  for  the  rent  obtained 
a  decree.  The  plaintiffs  then  brought  this  suit  to 
recover  posBcasion,  in  virtoe  of  itmanii  right,  of  the 
land  on  the  ground  of  oan-fulBlmant  of  the  condi- 
tions of  the  compromise.  The  Snt  Court  gave  them 
a  decree,  which  the  lower  Appellate  Court  rev(»»o4 
holding  that  the  deed  merely  imposed  a  penalty  with 
a  view  to  punctual  payment.  Stld  that,  as  what 
the  defendants  bad  to  do  was  nt  a  perpetually  recur- 
ring natnre,  and  no  action  which  the  Court  might 
take  would  be  effectual  in  preserving  the  plaiimff 
from  being  sued  by  the  camindar,  the  intention  wa* 
that  the  terms  should  be  strictly  enforced  on  CaUure 
to  perform  the  conditions,  and  that  the  defendant 
should  be  obliged  to  surrender  the  lands.  Mahoichd 
Husmx  V.  HoasnN  Au  .        IS  W.  B.,  4S8 

7-  ■ Conetmetion  and 

enjoreeahility  qf  eetnpromita  of  ttul  lefween  sssn- 
*a"  of  gramlee't  family— Semoval  of  manager— 
Appointment  of  nceiT^.—Saiiy  in  the  eighteenth 
'T''!"''  two  villages  wore  granted  by  the  samindan 
of  Sitaganga  and  Quntamanoikonnr  to  the  lost  of  the 
Naik  rulers  of  Madnia  for  tbe  maintenance  of  tbe 
rank  and  digmty  of  hia  family  which  was  now 
represented  by  the  plaintiffs  and  defendants  Noa.  1 
to  23.  The  property  was  long  managed  by  the 
representative  for  tbe  time  being,  of  the  senior  line. 
In  1H44  one  of  tbe  junior  members  instituted  a  suit 
for  partition,  which  terminated  in  a  decree,  declaring 
the  corpus  of  the  property  to  be  indiviuble  aud  tbe 
annual  produ£e  to  be  diviable  in  catain  sham. 
Subsequently  in  1857  a  compromise  was  eotered 
intiH  by  which  the  parties  agreed  to  vary  the  distri- 
bntioo  of  the  shares,  bnt  they  agreed  that  the 
management  of  the  estate,  iuiE  risible  and  inalienable, 
should  cbntinne  to  be  vested  in  tho  eldect  line  anbjeet 
to  certain  supervision  an  the  part  of  the  other  mem* 
bers.  The  compromise  was  long  acted  upon  by  the 
^ily  I  but  in  1892  the  representatdve  of  the  senior 
line  died,  leaving  only  his  widow  and  in&nt  sons. 
Tbe  widow,  a*  guardian  of  the  elder  son,  then  entered 
on  the  management,  and  being  goslw,  delisted  it  to 
a  ftiangw.    The  pUntifti  lepresentiiig  a  junior  line 
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now  laed  tar  the  itntoyt^  of  Uiete  ptntnu  from 
nunkgemeat  and  Uie  appointment  of  aitother  muiftger 
•Ueging  both  that  tbey  had  no  right  to  the  iiMiu«eT- 
gblp  m5  that  they  had  beoi  gnilty  of  mirrmnigeinmt. 
All  (he  member*  <d  the  fa^y  were  made  putisi  to 
the  rait.  Stld  that  the  eompromiM  wm  bluing  on 
the  partin,  and  that  imder  the  oompraniiM  the 
plalnlJfEi  bad  do  right  to  jdnt  management ;  and  tliat 
the  widow  of  the  laat  maniiger  ihonld  be  removed 
from  the  manago'shipi  and  that  until  onf  of  her  scne 
came  of  age  the  eitate  should  be  managed  by  a 
reoeiver  appointed  from  among  the  memben  of  the 
family.  Tisdkaui  Kaik  e.  Banoabu  TmiriULAi 
Bavbj  Naix  I.  lb  R,  21  Mail.  810 

8. ' Attignmtut      of 

villaytt part,  qfan  imp<'rtibU  eHaft^Maintenanee 
qfa  mentber  of  a  jtnior  braneh  ofaj'aintSindu 
family — AgrtenuiU — Jriifratioit  atoard,  d*crea 
and  tettlement  Ih&rt  oa—Birtnue,  by  viom 
payablt. — A  talnkbdar  owning  ui  Imputible  in- 
tieritance  wu  the  head  of  a  jomt  Hinchi  family, 
of  which  the  defendant,  hii  first  conun,  wa>  a 
member  In  a  jnnior  branch.  In  1864  they  came 
to  termi  u  to  the  latter*!  clainu  upon  the 
•nceatral  eetate.  A  decree  in  that  year  founded  upon 
the  award  of  arbitratwi  between  them  declared  the 
talnkhdar'i  ownerAip,  and  the  aieignm^t  by 
him  of  eleTen  Tillage*  to  the  jonior  member, 
free  of  lability  in  reapect  al  the  revenue.  Theee 
tenni  were  entered  in  an  admiQistration  paper,  or 
waiib-al-an,  of  the  talnkh  before  the  lettlement  of 
1887,  la  the  record  whereof  they  were  alao  entered. 
And  they  were  referred  to  in  a  sanad  granted  to  the 
talnkhdar.  When  the  eettlement  of  1S89  wai  in 
progreag  tlie  profits  of  the  deven  village*  and  the 
Government  demand  thereon  had  greatly  increased; 
and  for  this  jamma  tlie  talnUidar  wai  luble  withont 
any  proporttonate  increase  of  profit  from  the  eleven 
village*.  In  1881  the  taloUidar  sued  for  a  declara- 
tion that  tlia  'defendant's  right  in  the  Tillage* 
coDDsted  only  of  a  cert^  amount  ol  allowance  for 
m^tenance  derivable  from  them.  He  also  claimed 
that  the  defendant  should  repay  to  bim  a  enm  which 
he  liad  pud  for  local  ceesea.  The  defence  was  tliat 
the  defendant's  right  in  the  eleven  villages  had  been 
conclniively  settled  in  the  above  proceedin|^  3eld 
that  by  the  true  construction  of  the  decree  of  1^, 
wliich  wii  the  foundation  of  the  title  of  either  party, 
the  proflta  of  the  eleven  villages  belonged  to  'the 
defendant,  and  that  the  levenne  was  to  be  paid,  as 
between  the  two,  by  the  plaictiS  with  the  mibance- 
ments,  withoot  biaieflt  to  him  ^m  the  increase  in  the 
yield  of  the  land.  The  principle  of  the  jndgmcDts 
below  was  tbat  the  question  to  be  decided  was  of  the 
kind  where  the  head  of  a  family  and  a  junior  mem- 
ber dispute  tlie  amount  of  maintenance  that  should 
be  pwd.  But  the  property  assigned  in  this  case  was 
not  of  the  variable  character  which  belonf(ed  to  an 
oidmary  allowance  for  maintenance,  and  there  was 
nothing  to  ihow  that  the  Conrts  had  aitthority  to 
disturb  lettled  tnaogemcnb  on  the  gnnnd  of  Ouir 
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hdng  ftfiginally  bated  on  claims  to  m^ntanance. 
The  talnkh  was  vested  in  the  pluntifl  subject  to 
tlie  right  of  the  def  en^ut  to  hold  Die  elevm  viBage*, 
and  as  between  them,  the  former  vras  liable  for  the 
iumma  and  the  latter  for  the  local  rate*  and  eestea. 
LoxHlTK  V.  BUBIBSjUUNLIE 

[Z.X..B,87Gala.lOa 

e_  — . XnfbroliiK       oompromlw— 

CompromiMt  qf  familg  diip%iei — Hindu  lam — 
Agreement  at  to  tacetttion  to  properly^Suil  to 
anforce  the  affitamemt — Jtitfaka  in  lav. — In  1869, 
two  brothers,  A  and  B,  filed  a  petition  in  the  Colleo- 
torate,  by  which  it  was  agreed  tbat  the  family  pro- 
perty should  be  divided  in  eertain  share*.  S,  who 
had  only  lately  attained  bis  age  of  majority,  aiWon 
his  own  account  and  as  guardian  of  his  minor 
brothers.  In  a  snit  by  ^  to  carry  out  the  terms  of 
the  petition,  3  contended  that  undne  advantage 
had  been  taken  of  his  youth  and  inciperienee  ;  tint 
the  agreement  was  invalid  (  and  that  there  was  tt> 
consideration.  It  appeared  tbat,  at  the  time  of  the 
agreement,  thoe  waa  a  bo»4Jld»  diepote  as  to  the 
rights  of  the  parties,  and  no  evidence  of  fraud  was 
adduced.  Meld  tliat  the  plsIntiS  was  entitied  to  ft 
decree.  Frindples  upon  which  the  Conrt  act*  in 
setting  aside  compromisea  condderad.  Bak  HiBDif- 
ITSS  Suiaa  e.  Pbatas  Suras 

[I.  I..  B^  8  OaJo.,  188 :  10  a  IkB,  66 

10.  ~ 


TroM-jwr/onMOMce 

qfeerememiet  nf  Kor*\ip— Allegation  of  irtaek  of, 
— Two  brothers  execute  and  filed  a  deed  of  com- 
promise, dividing  between  them  the  family  property, 
and  a  decree  was  paned  in  torms  thereof.  Un^ 
this  decree,  the  elder  was  to  hold  possession  of  cer- 
tain luids,  the  rents  of  which  were  to  go  to  perform 
^  worship  of  the  family  idoL  The  elder  was  kept 
out  of  posaearion  of  theve  lands  by  the  younger,  and 
he  performed  the  worship  at  his  own  expense,  and 
the  younger  took  out  ezecntion,  objecting  that  hie 
brother  bad  not  performed  hi*  trost  a*  famUyshebai^ 
so  that  he  had  beai  compelled  to  perEcrm  the  ea^ 
atonies  at  his  own  cipens*  :  hut  hi*  objection  wm 
overmled.  £e2(f,  on  appeal  by  the  younger,  ttwttiie 
non-performance  of  any  csemonka  by  the  elder 
brother  gave  him  no  caoM  of  oomplt^t,  uiileat  he 
oould  show  tbat  rach  f^nre  m*  not  caused  by  any 
default  on  his  own  part.  BlSEUiBliT  Mcbtafi  v. 
Taxa  Uahi  Dau        .        .  S  B.  Ii,  R,  F.  O,  TO 
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-  Deeret  made  «» 


.  _     nf  j%itme»t — Altering    i. 

-Tat  manager  of  the  Coait  of  Wards  effected 
a  compromise  with  claimants  on  tlie  estate  j  a  decree 
wsa  passed  on  the  basis  of  that  eomprondse,  tn|t 
before  the  parties  wished  (he  decree  to  be  made  j  hi 
the  decree  leave  was  reserved  to  apply  for  a  review, 
if  the  eomptomise  was  not  sanctiauea  by  ttte  Com- 
mi**ioner,  and  was  prejudicial  to  Uic  Darties.  The 
cflmpnmiM  wu  ■uirttonwl  by  the 
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1.  CONSTBUCnON,     ENFOECINQ,      EFFECT 


~  AgretmeiU  to    i 


LiabiUfg  to  repay  comiderat\o»-moiuii—W\ieK, 
Autiaa  the  pcmdeac;  of  a  mit,  tho  pluntiff,  in 
coDii&ntion  of  {tE,(XX>,  executed  cantemporaneaQelj' 
a  fuigb-kutti,  or  relinquuhment  of  the  eUim  mode 
by  him  in  the  mit,  uid  an  ikr&nuDiah,  or  engsofr' 
itkent  to  deliver  ia  a  raxinamab,  or  deed  acknowledg- 
ing himself  to  be  Mtitdod, — Held  that  the  Carigh- 
kutti  and  rarinamah  amoaated  to  a  det^ed 
agroement  for  the  settlenieitt  of  the  action ;  and 
that,  althongh  the  plustiS  med  a«  a  paaper,  yet, 
u  it  wai  questionable  whether  he  ihould  hare  been 
allowed  to  me  ai  a  panper,  and  ai  he  had  failed  to 
pcfform  hia  dnty  accoTding  to  hii  engagement  in 
enterii^  ap  a  raiinamah,  he  wat  liable  to  pay  the 
fxionderatlon  nuniey  of  the  agreement  and  the  coat* 
incniTed  ia  oonieqaence  of  Mi  nnmcceiafnl  and  ap- 
parently nnjnit  litigalion  which  he  had  inititnted 
and  carried  on  for  the  porpoae  of  freting  hinuelf 
from  the  obligation  incon^  by  the  fangh-kutti. 
lIvNin  Em  AWABTY  e.  Shbo  Chiikh  Awabtz 

[7  W.  B,  P.  C,  fiS 
4  Moon's  X  A.,  U4 

4. Cottd\Hotial  agrae- 

tMst  to  pag  inttrett. — Where  a  compramiae  embodied 
in  a  decree  waa  to  the  effect  that  the  defendant  ahonld 
pay  to  the  pluntiff  the  principal  mm  within  a 
■pecifled  period,  and  that  it  he  were  ancceeBfnl  in 
another  lait  against  a  different  party  he  could  alio 
pa;  the  interot ;  and  the  defendant  succeeded  in  hii 
tidt  in  the  lint  Court,  bnt  his  rait  was  diimiiBed  on 
^ipeal, — Meld  he  wu  not  liable  tu  pay  the  iutereit 
on  the  proper  conitrnction  of  the  compromite. 
BOLAKIB  LAIiIi  c.  Hahokbd  HosEEiir  Kbas 

[14  w.  B.,  es 


i^ttr  anotker'i  deati. 
Hahomedan  law  to  limit  an  ertate  to  take  effect 
'  after  the  detenDination,  on  the  death  of  the  owner,  of 
.  a  prior  eatate  by  way  of  what  la  known  to  English 
kw  ai  a  vested  remainder,  lo  aa  to  create  an  inters 
which  can  pass  to  a  third  porson  before  the  dotermi- 
oaUon  tff  t^  ^ior  ettate.  The  paitiea  to  a  eolena- 
nuji  or  eompromiH  were,  on  the  one  aide,  the  widow 
of  a  Hahomedan,  she  being  in  poeKsrion  of  villMfea 
in  Oudb,  which  liad  bekoiged  to  him,  and  of  which 
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beliiiged 
lettlomcnt  of  I8B8  had  beoi  made  with 
the  other  ndo,  two  brothen,  ^eged  to 
By  the  compromiae,  which  waa  made  in 
t  proceeding!  at  regular  settlement,  it 
tat  the  widow  ahonld,  dnring  her  life- 
time, cmtinne  to  hold  poMeasion,  and  remain  pro- 
ptietoi,  withoat  power  of  alienation,  and  that  after 
her  daitb  the  two  aona  ahonld  possesa  each  one-half 
of  the  property.  Seld  that,  on  the  trae  construction 
of  the  compromise,  the  title  of  the  aona  to  saeceed 
was  conUngeot  upon  their  anrvivui^  the  widow,  and 
that  no  Interest  pasiad  to  thdr  heirs  on  their  death* 
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for  a  kabnliat  having  hesa  brought  in  the  Bevonue 
Court,  a  deed  of  compromiae  waa  filed  in  the  anit,  in 
wMch  it  WM  stipolated  that  a  certain  mm  would  be 
paid  by  the  defendant!  tn  (he  zamisdar  as  rent  of 
fonr  kania  of  land,  including  homeetead,  after  mnta- 
tiou  of  names ;  that  B16-8  on  account  of  outstand- 
ing balance  and  chafes  conu[<ctod  with  the  rents 
would  be  paid  to  the  plwntiffs  within  a  month ;  and 
that  in  default  the  defendants  would  have  no  right 
to  the  lands  specified.  The  defendants  having  fuled 
to  fnlfii  the  conditions,  the  plainttffa  executed  their 
decree  and  realised  bom  them  the  balance  above 
mentioned,  and  having  sued  them  for  the  rent  obtained 
a  decree.  The  plaiatiffa  then  brought  thia  auit  to 
recover  possession,  in  virtue  of  itmami  right,  of  the 
land  on  the  ground  of  non-fu1£lment  of  the  eondi- 
tiona  of  the  compromise.  The  first  Court  gave  than 
a  decree,  which  the  lower  Appellate  Court  reversed, 
holding  that  the  deed  merely  impoeed  a  penalty  with 
a  view  to  punctual  i>aymeitt.  Seld  that,  aa  what 
the  defendants  had  to  do  was  of  a  pcrpd:ually  recur- 
ring natore,  and  no  action  which  the  Court  might 
take  would  be  effectual  in  preserving  the  plaintiff 
from  being  sned  by  the  zamindar,  the  intention  was 
that  the  terms  ihould  be  strictly  enforced  on  foilura 
to  perform  the  conditions,  and  that  the  defendant 
should  be  obliged  to  surrender  the  lands.  UAhokbd 
HASHiit «.  HoBSBiH  jUi         ,        18  W.  B.,  4SS 


"•  Conttmetion  tutd 

**Joreeability  ofcompromUa  qf  nil  befveen  sas«- 
tart  of  grante^t  family— Sgrnoval  of  mattagtr— 
Appo\Mmv<a  of  rsMicer.— Barly  in  the  dghteenth 
century  two  villages  were  granted  by  the  samindan 
of  Siiagangaand  Onntamanaikannr  to  thelost  of  the 
Naik  rulers  of  Madura  for  the  maintenance  of  the 
rank  and  dignity  of  his  fanuly  which  was  now 
represented  by  the  pWutiffa  snd  defendanta  Nos.  1 
to  23.  The  property  was  long  managed  by  the 
representative,  for  the  time  being,  of  tho  senbr  Hne. 
In  1844  one  of  the  junior  membtra  instituted  a  suit 
for  partition,  which  terminated  in  a  decree,  declaring 
the  corpus  of  the  property  to  be  indivisible  and  the 
annual  produCe  to  lue  divisble  in  certain  shares. 
Bubaeqnently  in  1857  a  compromise  waa  entered 
into,  by  which  the  parties  agreed  to  vary  the  distri- 
bution of  the  shares,  bnt  they  agreed  that  the 
management  of  the  estate,  indivisible  and  inalieoiable, 
should  continue  to  be  vetted  in  the  eldect  line  subject 
to  certain  supervision  on  the  part  of  the  other  mem- 
boa.  The  oompromiae  was  long  acted  upon  by  the 
family ,  but  in  1892  the  representative  of  the  aenior 
line  died,  leaving  only  his  widow  and  infant  sons. 
The  widow,  as  guardian  of  the  elder  son,  then  entered 
on  the  management,  and  bdng  goaha,  delegated  it  to 
a  stranger.    The  phuntiffa  raprcMnUng  a  jvnka  line 
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OOKPBOHIBII— «oaf*»Mi. 

X.  CONSTBOCnON.  KKFOECI»G,  BPPECT 
OP,  ASD  ■  SffTTINO  ASIDE,  DEBDa  OP 
.COUPBDMISE— coXimMd. 
DOW  ined  for  Qie  removtl  ot  tbcM  ptnona  froia 
mantLgementi  and  the  appointmeut  of  uiothei'  muugcr 
■Uc^iiig  botli  tlat  they  tad  no  right  to  the  nwutgei^ 
■hip  and  th«t  they  hadbeen  gmiitg  of  mtwYmnagemfflit. 
All  the  memben  of  the  tHoUy  ir«e  made  putiea  to 
the  niit.  Stld  that  the  omniennnite  mi  bin^ng  on 
the  partita,  and  that  nndar  the  aranproiniae  ths 
plaiidm  had  do  right  to  jciiit  managemeDt  i  and  that 
the  widow  ot  the  last  manager  ihonld  be  removed 
from  the  maoagerihip,  and  that  until  omi  of  her  Bom 
came  ot  age  the  e^te  ihonld  be  managed  by  a 
receiver  appointed  from  among  the  membert  of  the 

fBiniTy       TlBTtUAT.JT   IfAIK   e.   BaITSABD  TiRDlUtAI 
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B. ■ ^ngnmtnt      tff 

viilagttpart,  ofanimpariilla  ttiait — yaint«»a»et 
oJ'b  mtmher  of  a  Junior  branch  of  a  joint  Hindu 
Jawnlg — Agreemnt — Arbitration  meard,  dteree 
and  itttlentnt  tier*  on — Sttenne,  by  viom 
payahle. — A  talobhdar  owning  an  impulible  in- 
heritance WB«  the  head  of  a  joint  Hindu  family, 
of  which  the  defendant,  hii  flnt  oontiu,  wu  » 
member  in  a  junior  branch.  In  1864  tbey  came 
to  termi  a>  to  the  litter's  daimi  npon  the 
ancestral  eitate.  A  decree  in  that  year  fonnded  npon 
the  award  of  arbitntoi  between  them  dedared  the 
talnkhdar*!  ownerriiip,  and  the  anignmc^t  by 
him  of  eleren  vtllagea  to  the  junior  member, 
free  of  liability  in  retpect  of  the  revenae.  These 
tcrmi  were  entered  in  an  administration  paper,  or 
waiib-ol-arz,  of  the  talnkh  before  the  tetUement  of 
IBOT,  in  the  record  wheroof  they  wctb  also  entered. 
And  they  were  referred  to  In  a  sanad  granted  to  the 
talnkhdar.  When  the  settlement  of  1B89  was  in 
progresi  the  profits  of  the  oloTcn  Tillages  and  the 
OoTemmcnt  demand  thveon  had  greatly  increased ; 
and  for  this  jumma  the  taloUidar  was  luble  witbont 
Any  proportionate  inereaie  of  profit  from  the  eleven 
Tillages.  In  1881  the  talokhdar  sued  for  a  declara- 
Uon  that  the  'defendant's  right  in  the  villages 
oonoited  only  of  a  certain  amount  of  allowance  for 
m^tenance  derivable  from  them.  He  alao  claimed 
that  the  defendant  ihonld  repay  to  him  a  *nm  which 
he  had  pud  tor  local  cesMS.  The  defence  was  that 
the  defendant's  right  in  the  eleven  villages  had  been 
conclusively  settled  in  the  above  proceedings.  Metd 
that  by  the  true  constniction  of  the  decree  of  1S84, 
which  wa<  the  foundation  of  the  title  of  either  party, 
the  profits  of  Uis  eleven  villages  belonged  to 'the 
defendant,  and  that  the  revenne  was  to  be  paid,  as 
between  the  two,  by  the  plaintiff  with  the  raihance- 
ments,  without  benefit  to  him  from  the  increase  in  the 
yield  of  the  land.  The  principle  of  the  jndgments 
below  was  that  the  question  to  be  decided  was  ot  the 
kind  where  the  he«d  of  a  fiunily  and  a  jnnior  mem- 
ber dispute  the  amoant  of  maintenance  tbat  should 
be  pud.  Bat  the  property  asrigned  in  this  case  was 
not  of  the  variable  character  which  belonged  to  an 
ordinary  allowance  for  maintenance,  and  Uiere  was 
nothing  to  show  that  the  Courts  had  authority  to 
distoib  Mttled  ainpgwaicati  on  Uie  gnmnd  of  Hieir 


OOKFBOKISB-eoaMwwI. 

1.  COHSTBUCnON,     BNPOECINa,     BPFBCT 

OP,    AND    SETTINa    ASIDE,  DBBM   OF 

COHFBOMXSJ&~i>oWuHwif. 
bcdng  originally  based  on  claims  to  malntenanfie. 
The  taluui  was  veated  in  the  plaintitF  snbieot  to 
the  rl^t  of  the  defendnt  to  hold  the  eleven  viBagei, 
and  as  between  them,  the  former  was  Kable  for  the 
jumma  and  the  latter  for  the  local  rates  and  cesset. 
LoxHATH  0.  BUBKBASX^TH 

CL  II  B.,  S7  Cftlo-,  108 

8,  BiifbrolnB       oomproiiils»— 

Compromit*  iff  family  dirputn — Sindu  lata — 
Agr«mn»nt  o*  to  Mweution  to  frojurtji — Suit  to 
tv*"^*  f^  agrtmnent—Mittake  t«  lav. — In  1869, 
two  brother*,  A  and  5,  filed  a  petition  in  the  CoUec- 
torate,  by  which  it  wa«  agreed  that  the  laaaij  pro- 
perty should  be  divided  b  oert^n  shares.  B,  who 
had  only  lately  atbuned  his  age  of  majority,  aiiedon 
lus  own  acconnt  and  as  gnardian  of  lus  minor 
brothers.  In  a  suit  by  ^  to  cany  oat  the  terms  ot 
the  petition,  B  oontended  that  undue  advantage 
bad  been  taken  ot  his  youth  and  inexperience  ;  that 
the  ureement  was  mvalid  ;  and  that  there  was  no 
ooniuderation.  It  appeared  that,  at  the  time  ot  tli« 
agreement,  there  vaa  a  bond  fidt  diapate  as  to  the 
rights  ot  the  parties,  and  no  evidtmce  ot  fraud  «m 
adduced.  Meld  that  the  plaintiff  was  entitled  to  % 
decree.  Principles  upon  which  the  Court  acts  in 
setting  aside  compromisea  considered.  BAH  NnlTEI- 
imr  SivGH  e.  PsAiaa  SivaE 

[L  Zfa  B^  B  Calo.,  188  :  10  C.  L IL.  66 

10.- 


■  ITon-ptrfomanea 

tff  ceremoniet  qfuiorilip — Allagaiion  o/ breach  of. 
— Two  brothers  executed  and  filed  a  deed  of  eom< 
promiae,  diriiSng  between  them  the  family  property, 
and  a  decree  was  passed  in  tarms  thereof.  Under 
thia  decree,  the  elder  wm  to  bold  pnssrasinii  of  cer- 
bun  lands,  the  renta  of  which  were  to  go  to  perform 
the  worsldp  of  the  fiunily  idoL  The  elder  was  kept 
ont  ot  powcsslon  of  these  lands  by  the  younger,  and 
he  performed  the  wnnhip  at  his  own  expense,  and 
the  younger  took  out  eiecnldoB,  objecting  that  hi* 
brother  tuid  not  performed  his  trust  as  famUyAebttt, 
ao  that  be  had  been  compelled  to  pertorm  the  ocre- 
monies  at  his  own  eipense :  hnt  Us  ohje<tiDn  waa 
overruled.  StM,  oa  appeal  by  the  younger,  that  the 
non-perftomance  of  any  oeranoniea  by  the  elder 
brother  gave  him  no  eanse  ot  oompliUot,  aiilesi  he 
oould  show  that  inch  f^ure  was  not  cansed  by  any 
defaolt  on  his  own  part.  Badeuibav  HuBTifi  «, 
TuA.  Mani  Dasi  ,  .  S  R  Ii.  B.,  F.  C  79 
rilW.B„P.C.,81 
UKoora'Bl.A.,880 


U.  - 


a  compromise 


-  Uterte  madt  oi 


the  basis  ot  that  compromise,  bqt 
before  the  parties  wished  the  decree  to  be  made  i  in 
the  decree,  leave  was  reserved  to  apply  for  a  review, 
if  the  oomprDmise  waa  not  sanctioned  by  the  Com- 
prejoffidal  to  the  partie*.  The 
"•--'  by  the  C— '--' ■-' 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


COKFBOKISB— cMih'awii. 

1.  CONSTRirCTION,      KNFOECINQ,      BFPBCT 

OP.    AHD    SBTTINQ    ASIDB,    DEEDS.  OP 

COUFBOMISE— emttinMrf. 
aftemrdi  the  number  fonnd  tint  he  bkd  baen  de* 
ceived  b;  U*  MFVinte,  snd  that  the  claim  bad  beeo 
allawed  nToneonily.  Held  that  the  Coort  having 
granted  a  reriei*,  and  the  claim  bting  proved  to  be 
raaggRatod,  a  decree  wu  properiy  given  for  the 
trae  amuant.  IiAUi  SiBU  «.  CoLLSOTOB  01  Tia- 
KOOT  .  .  e  B.  I,.  B.,  P.  a,  648 

[15  w.  B„  P.  o.,  as 


la- 


of     oompromlsa— 


Beeonveyauee  wilh  eonditicm  i>/theff\flof  propartg 
— Settnctie*  of  alienatiin — MiAmudmt  Lav — 
Qifl.—M  "ad  ter  kd  B  departing  on  a  journey, 
made  a  oanditional  gtft  of  the^  property  to  ^  On 
their  return,  A,  under  the  awwl  of  a  panchayat, 
reatored  their  property,  bat  by  the  imtmment  recon- 
Teyins  it  tlieir  ertate  waa  limited  to  a  life  iatereat. 
Mid  they  were  rettr^ned  from  aiieoatii^  it.  The 
lower  Covrta  held  thii  inatnunent  to  be  a  deed  of 
gift,  and  tliat  the  oonditiona  attached  to  the  gift 
were  vMd  by  Mahomedan  law.  Held,  od  special  ap- 
peil,  that  the  Unrer  Conrt*  were  wrong  in  to  treaUns 
It,  (i  It  waa  In  fact  a  compromiie,  the  terms  of 
wUch  almild  be  carried  out,  and  M  and  S  should  be 
reitt^ed  from  waiting  or  alienating  the  property. 

ABITBIKAB  BIR  HlSASt  HUIIABl.  C  MUBIBI 

[6  Bom.,  A.  C,  77 


-   SitbieqMtmilg  ae- 


mortii^  to  the  temple  at  Gya.  On  the  abolition  of 
the  tax  by  the  Qovemment  a  compeoBtion  waa 
awarded  to  the  Hahanjah  in  lien  of  it  in  the  ebape 
of  a  perpetual  annual  payment,  which  mm,  it  waa 
settled  by  an  agreement  and  ■  decree  of  a  Sndder 
Conrt  dn ring  the  M^urajah'a  lifetime,  was  on. his 
death  to  be  divided  in  certain  proportions  between 
his  two  funs,  thrimgh  wliuni  the  present  appdiant 
Mid  raepundents  cl^m  as  their  beira  reBpectivelr- 
Stld  tlit,  in  whatever  mode  the  Oovernment  njight 
tlunk  [voper  to  dml  with  this  sum,  with  reference  to 
the  jnmmii,  the  rights  of  the  pufies  could  not  be 
•fleeted  thereby  without  their  conaent,  but  would  con- 
Uune  tn  be  adjuated  according  to  the  proportions 
ori^ally  established.  Ihsiubbt  Eooib  s.  Iskddh 
KOOAB  .        ,  .  6  W.  H.,  p.  C,  14 

n  Ind.  Jar.,  S.  8,  141 
10  Koore'B  L  A.,  888 


14.  - 


■   Family      agree- 


■KHt  ai  to  divitio*  af  froptrty — Suit  for  /krlXer 
Mhart. — The  pluntifF,  defendant,  and  K  were  bro- 
thers. K  died,  and  after  his  death  a  division  took, 
place,  and  an  agreement  was  executed  by  the  parties 
by  which  one-third  of  the  family  property  went  to 
the  plaintiff,  and  two-tlurda  to  the  defendant,  whoae 
■on  had  been  adopted  by  K,  the  plaintiff  giving  np 
his  light  to  more  than  a  tliird  in  conddeiatkm  of 
the  fact  ot  tbe  adoption.  Subsequently  £'b  widow 
sued  for  a  share  on  bdialf  of  her  own  Km,  but  the 
fait  WM  deinded  sfpuntt  her  and  affirmed  by  the 
Higli  Conrti  on  the  gnmnd  tint  htr  ton  wh  u  idkit. 


COMPRomSB— mmiA'mwI. 

1.  COHSTBUCTIOK,  ENFOBCWa,  EFFECT 
OP,  AND  SETTING  ASIDE,  DEEDS  OP 
COHFBOUISE -eosf  {nuii. 
The  plaintiff  now  med  for  recovery  of  a  moiety  of 
the  one-third  share  still  in  pnaasnialfiii  of  the  dsnnd- 
ant  which  in  ordinary  oourse  would  have  fallen  to 
£  or  his  representatives.  Mtld  that  the  plaintiff 
having  by  tlu  agreement  accepted  a  third  ^lare,  ud 
abandoned  bla  claim  to  the  reat,  could  not  recover. 
Saht  Artinaut  alitu  BuuuwHT  AtiAiraiB  v. 
Ai^aiBoMA.  AnuraAS     .  .8  Mad.,  88 


IB. 


-   ^mitiion       ^f 


iitta  in  eompriMiife,  Sffiel  of, — A  suit  having  been 
brought  igalnst  B  J  and  others,  a  eompromlM  waa 
effected,  to  whicli  J  D  (t  profomid  defendant)  wai 
no  party,  and  a  decree  was  passed  on  the  terms  of 
the  compromise  whereby  certain  land  was  awarded 
to  the  plaiotifl.  On  attempting  to  take  poweaiifln, 
the  pluntifl  waa  opposed  by  J  D.  The  case  waa 
taken  up  under  s.  2S0,  Code  of  Civil  Procedure,  and 
J  lyi  possesDOQ  was  nphdd  i  the  plainUff  then 
brought  a  suit  ag^nat  J  D,  who  dying,  was  repre- 
sented by  the  defendants  In  the  former  suit  who  had 
been  parties  to  the  coraproniise.  Htld  that  these 
defendanU  were  bonnd  by  the  terms  of  the  com- 
promise in  whidi  they  had  admitteil  the  title  of  the 
plaintiff  in  the  lands  m  dispute,  even  if  their  title  to 
the  lands  accmed  to  them  mnce  the  compromise. 
Bak  Cbcnsbb  Adooubbb  v.  Bah  Jbbbitb  Adei- 
UBiB U  W.  B.,  4S7 

16.   — ' — imerett      Act 

(XXXII  of  1839)—InUml  om  eerlain  annHOtt 
pai/ahli  o*  tht  happening  o/anttmt  and  at  certain 
tirM^Stmi  agreed  to  be  paid  la  defend  a  nnt — 
Effect  of  compromiie  nftnit  on  liaiiliig  to  fiy. — 
A  brought  a  suit  gainst  BandC.  B  wrote  a  letter  to 
C,  proposing  that  ooucsel  should  be  engaged  to  defend 
the  suit,  and  that  C  should  contribute  BQOO  only 
for  it.  C  Agreed  to  the  pmp;>ial  and  conscntod  to 
pay  the  amount  within  ten  days.  Counsel  was 
engaged,  and  S4,0O0  were  paid  to  him.  After 
several  homrings  the  esse  was  compromised.  B  then 
demanded  from  C  the  amount  which  he  bad  promised 
to  oontribnte,  and  also  interest  on  it.  C  refuaed  to 
pay  and  a  suit  was  bronght  by  .B  to  i«caver  the  s^d 
amount  with  interest.  C  pleaded  that  he  was  not 
liable  to  pay  the  amount,  inasmuch  as  the  case  was 
compramtsed,  and  also  plauledthat  he  was  not  liable 
to  pay  interest  on  it,  as  the  debt  was  neither  certain 
in  amount  nor  pa.table  at  a  certain  time.  Seid 
that  5  was  entitled  to  recover  the  amonnt,  as  there 
was  a  promise  by  C  to  psiy  on  the  happening  of  a 
certain  event  which  bad  luppened.  Seld,  also,  that 
S  was  entitled  to  got  interest  on  the  amount,  inaamucb 
as  the  debt  was  not  uncertain,  tbo  date  of  i«yTnent 
was  dcflned,  and  C  knew  that  the  contingency  upon 
which  he  became  liable  had  occurred.  SituaNakain 
MOKBOPADBIA  t.  Pbataf  Nasain  Hukhopashta 

[L  I..  B.,  ae  caio.,  ess 

17. 


into  a  judicial  prooteHng. — A  prior  nit  b 


iizoabyGoo(^Ie 


(    IGOl    ) 


mOEST  OP  CASES. 


(  i5oa  ) 


COKFBOHISB-coMKoMi. 
1.  CONSTEUCTIOX,      KNFOBCING,      EFFECT 
OF,  AND    SETTINa   ASIDB,    DBEDS     OF 

COMPHOSaSB  -^cantimitd, 
the  same  partica,  now  contesting  the  Tight  to  part  of 
an  ouceBtral  cetste,  claimed  another  part  of  the  mme 
Mtate,  without  ormprinQB  the  landa  now  in  enit, 
which,  at  the  time  when  the  flnt  enit  wu  hrought, 
were  ontBtanding  nnder  a  mortgage.  A  dacree  had 
been  made  by  conient,  excluding  the  lands  now  aned 
for.  The  defendant's  cue  n-oa  that  the  lands  now 
claimed,  together  with  those  decreed  hy  consent,  had 
b«cn  mitde  the  enbject  of  a  compromise  of  which  the 
tenoB  had  been  stated  in  tiro  written  agreement*  not 
regittcred.  Also,  that  according  to  the  compromise 
each  of  the  parties  was  to  tale  a  moiety  of  the  whole 
estate.  Each  hod  obtained  poiutaloa  ;  bnt  the  decree 
was  limited  to  the  part  of  the  estate  for  which  the 
prior  suit,  then  disposed  of,  was  bmnght  i  and  only 
one  of  the  agreements — that  one  which  related  to  the 
lands  then  in  mit— was  presented  to  and  accepted  by 
the  Ccrnrt  which  mode  the  consent  decree  ffeld 
that  this  agreement  had  a  different  effect  from  the 
other  one,  as  it  constituted  a  step  in  a  jn^cial 
proceflding,  and  did  not  reqnuv  registration.  The 
order  was  proii6unced  in  tcnni  of  it.  But  ai  regarded 
the  lands  now  in  inlb,  eicladed  as  they  had  been 
from  the  decree  in  the  former  suit,  the  defendant's 
Ijtle  to  tbcm  had  been  left  to  stand  or  fall  by  the 
other  unregistered  document.  The  latter,  hy  the 
Benstrotjon  Act,  1S77>  conferred  no  title,  and  this 
defence  failed.    PbabaIi  Awi  c.  Lazsbxt  Aicyi 

[L  I..  B.,  2S  Had.,  808 

Zi.  B^  26  L  A.,  101 

8  C.  W.  IT.,  48S 

IS. Setting  ulde  compromlBa — 

Suit  to  itf  atida  dad  of  eompromiie—Ottat 
prcb<Midi.—A  solenamah  or  deed  at  agreemoit  to 
oompramiae  conflicting  claimi  entered  Into  in  the 
mesence  of  witnesses  and  soiemaly  acknowledged  in 
Conrt,  hy  parties  who  were  mntuall;  ignoiaot  of 
their  respective  l^^ol  rights,  cannot  afterwards  he 
wt  aside  upon  a  plea  of  ignorance  of  the  real  facts 
when  the  party  seeUng  to  avoid  the  deed  had  the 
means  of  aacertaining  those  focU  within  his  reach. 
Gross  fraud  and  imposition  are  not  to  be  impnted 
upon  mere  suspicion,  and  nnleaa  the  charge  is  proTed, 
a  party  cannot  be  released  from  an  agreement  entered 
into  by  his  own  solemn  act.  The  onus  of  showing 
that  a  compromise  has  been  f  raudnlentiy  obtained  by 
intimidation  and  false  representation  is  cast  upcn 
those  who  seek  to  impeach  the  vailditj  of  their  own 
deed.  Bumnniu  Nabaik  Bai  v.  Bij'ai  Qanya 
SiBOK  .        ,        .        .      S  Hoore'B  L  A^  181 


19.  ' 


-  Applieatiai 


to 


let  a»id»  eoutprouiitt—IltvietB  of  judgmeui — Xeto 
fsi^.-yFor  the  purpose  of  setting  aside  a  decree 
possea  in  pursuance  of  a  compromise  come  to  out  of 
Court,  there  are  two  available  modes  of  procedure: 
(1)  by  suit !  (8)  by  a  review  of  the  judgment  sought 
to  be  set  amde;  Uie  latter  being  the  more  regolar 
mode  of  procedure.  LaIJi  Sah^t  v.  Collector  of 
Tiriooti  B  B.  L.  R.,G^i  Jf«E»i  Lai  Z'Aolttr  v. 
Shuj^m    Jla,  laS.   L.   E.,  Ap^  11;  GilhtH  v. 


COUPBOMISB— eoNftMMd. 

1.  CONSTEUCTION  ENFOBCINQ,  EFFECT 
OF,  AND  SKmNQ  ASIDE,  DEEDS  OF 
COMFBOUISE— ooatiiHieiJ. 

S»dta»,  L.  S...  9  a.  D.,  359,  followed.    AttSsoO' 

TOBB  CEAJTDBA  v.  TAKATOASAiniA  BOI 

[I.  I,.  R,  10  Oalo.,  819 

SO,  Joint   and   «■- 

ditiidtd  ameiitral  propariy — Seporois  property — 
Sttapptl. — Certain  ancestral  estate  was  recvded  as 
held  bi  equal  shares  by  fonr  brothers.  A,  B,  C,  and 
Z>.  On  A't  death  his  son  S  was  recorded  as  the 
holder  of  the  share.  On  the  deaths  of  B  and  D, 
C  was  st  firat  reooided  as  the  owner  of  their  aharei, 
Bhcttly  afterwards  B'%  widow,  f,  and  Z>'s  widow, 
O,  were  reoorded  as  the  holdms  of  their  husband^ 
diarei.  Again,  at  a  later  period,  the  names  of  S 
and  I,  tlie  sons  of  B,  wer«  substituted  for  thoM  of 
the  widows.  The  estate  was  subsequently  sold  for 
arrears  of  GoTemment  rereDuc^  but  a  form  of  it  waa 
^ren  to  B,  S,  I,  and  C.  In  1S53  the  Govern- 
ment^ having  purehaaed  the  estate,  proposed  to 
regiant  it  to  the  old  lamindan  and  fiuiners,  and  a 
report  regarding  the  ownership  of  the  estate  waa 
called  for.  It  was  reported  that  it  appeared  from 
the  statenuntf  of  B  and  J,  the  son  d!  C,  that  the 
widows  of  B  and  D  had  made  a  gift  of  tbdr  shares 
to  .&  and  7.  In  185S  B,  J,  B,  aod  1  were  asked 
by  the  Collector  in  what  manner  they  proposed  to 
^vlde  the  estate  if  it  were  granted  to  Uiem,  and  they 
replied  that  they  would  bold  it  in  equal  share*.  The 
estate  waa  eventually  granted  to  these  penont  on 
paymmt  of  the  arrears  of  revame.  Each  of  them 
contributed  his  quota  in  making  such  payment.  In 
I8S6  an  administration-paper  waa  framed  in  which 
they  were  entered,  at  their  own  request,  as  in  posaea- 
rion  each  of  eqnal  shares.  In  IBH  thejr  agreed  to  a 
partition  of  tiie  shares  by  arbitraticn.  These  pn> 
ceediugs  were  stopped  hy  J  advanoing  a  chum  to  a 
moiety  of  the  ea^e.  In  Uarch  1867  J  sued  for 
possesuon  of  a  moiety  of  the  share  originally  held 
by  ^s  widow,  then  deceased,  and  for  a  declaration 
of  his  ri^t  to  a  moiety  of  the  shore  held  originally 
by  2>'s  widow.  In  June  1B67  the  parties  to  the 
suit  effected  a  compromise,  agreeing  to  (Urids  the 
estate  into  fonr  lote  on  certain  conditions.  A  decree 
waa  acoordingly  paMed  in  the  teims  of  the  compro- 
mise, K,  J's  son,  sued  in  1876.  in  bis  father's  life- 
time, to  obtain  the  some  relief  aa  his  father  had 
songht  in  IS97.  and  a  declaration  that. the  arrange- 
ment effected  bj  the  compromise  and  the  decree  waa 
ineffectual.  KeH  that,  assuming  that  the  estate 
was  joint  until  1387,  K  was,  in  the  abMnce  of  fraud, 
bound  by  the  eompromiae  entered  Into  by  his  father, 
and  his  suit  was  net  maintainable.  Aasuming  that 
the  estate  waa  held  in  sepuate  shares,  the  shtues  of 
K't  grest-inncleB  descended  as  iobeiitaoce  liable  to 
obstruction,  and  K  conid  not  have  questioned  Us 
father's  acts.    PnAX  Suraa  v.  Ujaoab  Sikah 

[L  I-  B.,  1  AIL,  eel 

SL &»ittontanda 

—PraitJuient  repreieutationt — Sanetion  by  Court 
of  aotnprctniif  entered  into  tg  a  minor — Mieap- 
pr«hemio%  or  taitlake  at  tc  material  fact* — Con- 
tract Act  fix  of  1872).  t.  aO—Jbtj^ry   m   to 
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mOEK  OF  CAMS. 


CGXPROMIBE—eemHn^td. 

h  CONSTEUCnONt  BNFOBCINQ,  EFFECT 
OF,  AND  SETnKG  ASIDE,  DBSD8  OF 
COMPBOMlSB— aimiiiHwrf. 
Kltttitr  if  would  be  for  lensJU  i^  minor  to  tet  atid« 
eonpromiMt. — Ths  pUintilf,  ■  minor,  wu,  u  dsogh- 
ter  uid  one  of  the  heiri  of  A,  entitled  to  ^tiiM  of 
bii  eatftte.  The  volae  of  A't  SBtota  wu  imoertun, 
tmd  depended  on  whether  or  not  ^  had  been  »  parfaier 
Id  bniineia  with  M,  and  wbfltlieF  or  not  »  mm  of 
R3O,0O0  had  been  paid  b;  JIf  to  ^  in  utu&ction 
of  all  claimi  vhich  A  had  against  M  in  reipect  of 
the  eatate  of  S,  a  deceased  brother  of  ^  and  former 
paittuf  in  Uie  same  bniinen.  X  having,  on  A'a 
death,  posieaMd  hinuelf  of  all  the  eitAtea  of  A,  ths 
pluntiff  bnmght  a  snit  ag^nst  M,  In  which  a  decree 
was  made  ordering  an  aoconnt  to  be  takon  of  the 
estate  of  A  which  had  come  into  the  hand*  of  M. 
Penfing  mch  acoonnt  M  died,  Inving  a  wiU,  by  which 
he  appdnted  the  son  of  A  and  another  hia  ezecnton, 
and  the  mit  was  revived  against  them.  In  their 
applicaUoD  for  probate  they  gtated  that  the  valne  of 
JU'i  estate,  so  &r  as  the;  had  been  abie  to  ascertain 
and  were  aware,  was  BA.HfiOO.  Sbmiily  aftai  pti>- 
bata  was  granted,  negotiations  were  entered  into 
between  the  ezecnton  and  the  adviaars  of  tlu  plaintiff 
for  a  mmpTOmise.  and  a  petition  was,  with  the 
concnrrence  of  the  eiecaton,  presented  b;  the  plaintiff 
to  the   Coitrt,  asking  tar  its  sanddcn  to  the  terms 


demands,  and  R6,000  for  her  coata  of  salt.  IIub 
petition  took,  as  tiie  valne  of  JU'*  wtate,  the  amount 
stated  b;  the  executors  in  tbrir  appUoation  b»  pro- 
bate, and  stated  tliat  the  valne  of  ^'a  estate  in  case 
tiia  above-mentioned  payment  hy  M  was  proredi 
wonld  be  BSO.OOO,  and  in  case  it  was  not  proved, 
then  a  moiety  of  the  estate  of  Mi  and  that,  con> 
■Idering  the  diScnltiea  the  plaintiff  had  to  meet  in 
proving  her  caee,  and  with  a  view  to  pnt  an  md  to 
tnrther  tronble,  litigaUon,  and  expenso,  the  above 
temu  had  been  i^reed  to  on  her  behalf.  Tbeve  tenns 
of  oompromise  were  sanctioned  by  the  Conrt  on  the 
11th  September  1876.  Shortly  afterwards,  further 
property  was  discovered  belonging  to  the  estate  of 
M-  The  plaintiff  brought  a  rait  aninat  the  eiecn- 
tori  to  set  aside  the  compcomiBe,  allowing  that  the 
terms  had  been  accepted  by  her  on  the  faith  of  the 
representation  made  by  the  eiecntora  in  thdr  appli- 
cation for  probate,  and  charging  them  with  wilfnl 
and  frandnlent  concealment.  There  waa  evidence  to 
show  that  some  of  the  property  anbseqneatly  dis- 
covered was  rach  that  the  defendants  as  ezecntora 
onght  to  have  Imown,  even  if  they  did  not,  of  its 
eiutence  at  the  time  of  the  compromise.  S^d 
that  evim  thongh  the  eiecnton  had  no  mch  know- 
ledge, and  there  was  no  actnal  fraud,  yet  there  was 
snS  culpable  ignorance  and  n^lect  of  duty  on  thdi 
part  as  to  amount  to  fraud,  aod  carry  with  it  the 
consequences  of  knowledge  i  and  aa  the  comprondse 
had  in  consequence  been,  entered  into  by  the  parties 
and  sanctioned  by  the  Conrt  under  a  misapprehension 
of  material  facta,  the  plaintiff  was  entitled  to  have 
t^e  compromise  sot  aside,  and  the  parties  restored  to 
thtdr  rights  in  the  former  suit  li  the  time  it  was 
sffocted.    Ftr  PQVtxnx,  J.—Ja  caxa  where  the 


COHFaOHISB— owsfMHwd. 

1.  CONSTBUCTION,  EKFOECINa,  BFFBCT 
OF,  Aim  SETTINa  ASIDK.  DBBDS  OF 
COMPBOMISB— oooftMMd. 
nnction  of  the  Oout  is  required,  as  where  there  !• 
an  in&nt  oonoemed,  each  party  is  bound  to  see  that 
the  mabrials  on  wUch  the  sanction  of  the  Court  is 
aaked  for  are  aninpeachable.  Ptr  Pohtdiz,  J. — 
Qaorv,— Whether  in  this  suit.  If  the  qnestiona  were 
fenud  to  ariae,  it  weald  be  neaowiry  tec  Qie  Court  to 
consider  whetiur  it  wonld  be  for  the  beDcdlt  of  the 
minor  that  the  compnmdse  shonld  l>e  set  aada.  Paf 
QiXia,  C.  J,—8embl»,~Zvm  it  it' only  appeared 
that  ths  oompiomisa  had  bean  entered  into  and'sane- 
tioned  under  an  entire  mistake  of  the  paildet  and  of 
the  Court  with  regard  to  Uie  aabjeot^natto'  of  the 
lent,  it  ought  to  be  set  siide  nnder  a  SQ 
Contiact  Act.  J"*-  Qabtb,  C.  J.— In  a  sub. 
snurnTO  snit  by  a  minor  to  set  aside  a  compromiao 
made  with  the  aanction  of  the  Conit  obtuned  by 
fraud  or  mistake,  it  is  not  the  province  of  the  Conrt 
to  enquire  whetlier  it  would  cr  would  not  be  for  the 
benefit  of  the  minor  that  the  oompromiBe  should  be 
set  aride ;  thouzh  it  miaht  be  otherwise  on  an  appli- 
cation  tor  review  to  uie  Court  which  granted  Che 
sanctieti.    Solokob  o.  Asdool  Aznz 

[L  Zi.  B.,  e  Calo,  687 :  B  a  I.  B,  ie» 

Sa. Far^  *%bteqt*mllg 

fomid  Itgally  mHilai  to  *ol\iag—Comfrowtit* 
mult  on  behalf  of  wmu>r:—Vnimyii^»  enter  hito 
a  compromise,  or  fiunlly  arnngeman^  in  order  to 
aToid  Ungating  the  qneMon  at  to  whetho  one  of  tha 


nnder  the  compromise  was  ir  .      ^     . 

to  nothing.  But  where  such  a  compromise  waa 
alleged  to  have  been  entered  into  by  a  moths  on 
beheOt  of  two  CDinw  sons  on  the  one  hand,  and  an 
adult  member  of  the  family  im  the  other,  agreeing  to 

S've  the  latter  more  than  had  bem  awarded  by  a 
didal  dedsico.  it  waa  Iield  that  the  eomproraiBe 
was  not  binding  on  the  mSnon.  Dhaxwaji  Taius 
«.  Qhbut  SBS1XI7AB        ,        .       10  Bom.,  811 

S8,  -; etromadfor  tti- 

timff  atida  eompromiti — Contid«rotio» — Bitoppel 
— Framd, — When  a  claim  is  once  compromifed,  and 
a  new  contract  entsed  into,  the  promisor  is  estopped 
from  pleading  illegality  or  abaence  of  coniideratiom 
for  the  new  contract,  the  real  condderation  for  it 
bdng  tiie  withdrawal  of  Uie  chum  itself,  trteepaotive 
of  the  poBmbllity  of  its  being  prosecuted  to  a  nccess- 
fnl  issue.  The  new  contract  can  only  be  qnsaUoned 
on  the  ground  of  fraud,  rach  as  want  of  good  faiUi  In 
making  the  clum  compronuaed.  Vauajilu  Sbit> 
liu  n.  DAxai7EH  Vakajiaii  IS  Bohl,  IDS 


St.— 


—  Oronitdfor  t^timg 


atide  deed.— A  deed  of  partition  between  two 
brothers  basod  on  a  compromise  of  suit,  ratified  by  a 
decree  of  the  Buddar  Court,  and  putting  an  end  to 
litigation  previonily  entered  into  by  their  father,  can- 
not be  art  aside  without  strict  proof  of  liaste  and 
piecif  itancy  of  the  Httlonent,  ineqoiUty,  nabHnt* 
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1.  CONSTBUCriON,  BN70ECIIT0,  HFFBCT 
OP,  AND  SSTTINQ  ASIDB  DEKD3  OF 
COMFBOHISK-aaMM«<f. 

eocrokm,   or  frmd.     Hbtsiajjx   Boraa  v.   H<h)- 

XJiBAra  Smsa 

P  W,  XL,  P.  C^  01;  7  ICoors'B  I.  A.,  8U 


BC- 


Ibef  of  Mitit^ 
d.—la  >  lait 


otiif*  eM(j>nHBiM  Mi  ri^At  ^  appeal. 
brought  on  1]eb>U  of  »xi  Infimt  daughter  b;  her 
mothce  M  guardian,  a  dednoD  wat  given  putl;  for 
and  partly  mgtiaik  Ul«  defendants  who  thereupon  filed 
■n  appeal,  which  he  attemrdi  withdrew  in  aecord- 
anet  wHb  the  temia  of  a  eompnuniat  porporting  to 
bave  been  nsde  with  the  motlter  and  danghter. 
Snbaeqnently,  at  the  mit  of  the  danghter^  the  com- 
pmniaf  wu  tet  aside  aa  fnudnlent  and  oolluure, 
and  a.reviev  of  the  orlgmal  decUion,  in  so  far  a*  it 
WM  adTone  to  the  plaintiff's  interest,  wai  allowed. 
The  defendant  then  applied  tliat  bu  appeal  might  be 
reviTtd,  bnt  hia  application  wa«  rejected  by  the 
High  Ccrait,  on  the  gnmnd  that  he  bad  depHred 
himtelf  of  hii  opportunity  of  appeal  by  hia  own 
fiandnlent  condact.  Held  by  the  JadiciaJ  Commit- 
(•3  that  the  (ffect  of  getttng  aalde  tbo  comprcmise 
waa  (o  remit  both  partiea  to  their  original  righti,  and 
that  If  the  pluntifl  wan  to  be  allowed  to  be  heard 
■gdlut  10  much  of  the  original  judgment  ai  waa 
nafavonrable  to  her,  the  defendant  maat  umilarly  bo 
heard  againit  ao  much  of  the  wme  judgment  ■■  was 
nnfavtmnble  to  him.  Ehxioobookibii  e.  RoraniH 
SwBAS  .  lIi.B.,S0ali).,184:aeW.B.,Sa 
P-  B.,  8  I.  A^  381 

-■  Bnit  to  let  atide 


•Maprowit* — Stt-nff^Equiiahta  deftuei 
the  manager  of  a  leligioui  oidawmeiit  called  the 
CUochTad  3anftban.  On  big  death  in  1853,  diepntn 
acote  between  C  and  Q  regarding  the  mauagemeiit 
of  the  wnilban,  each  claimiofc  to  be  the  heir  and 
(neoeaioT  of  D.  After  a  long  liti^tion  tbay  entered 
into  a  oompromiae  in  1881,  by  which  a  portion  of  the 
■■nrthan  property,  oonniting  of  certain  Inam  village*, 
landi  and  varabawK,  were  anigaed  to  O,  and  C 
WM  left  in  charge  of  the  rett  of  the  sanathau  pro- 
perty, together  with  all  the  rights,  privilege!  and 
manpani  enjoyed  by  the  hereditary  trnatee  of  the 
■ndowment.  In  ISS6,  by  a  decree  made  in' a  gait 
called  the  "Charity  anit,"  C  wai  removed  irtsta  hia 
once,  and  the  plaiatitb  were  appointed  truatees 
in  bti  pU«r.  In  1SS9  the  plaintiffa  Ued  the  prramt 
mit  to  act  ande  the  compromiae  of  1S81,  and  recover 
%ack  the  aanatban  property  aligned  to  O  tmdcr 
that  ocunpromiae.  O  pleaded,  by  way  of  aet-i^ff  or 
equitable  defence,  that  if  the  plaintiSa  were  at 
Ubwt;  to  eet  aaida  the  compromiae  they  were  bound 
to  restore  to  bim,  in  lien  of  the  truit  property 
aligned  tn  him  under  the  compramiie,  certain  privau 
property  belonging  to  bis  adoptive  father  which  be  had 
girenup.  Htldi'bat  O  conld  not  claim  aa  a  aet-off  or 
aa  an  equitable  defence  to  recover  from  the  plaintifb  ia 

Sieitioo  the  private  property,  there  being  nothing  in 
e  compromiae  to  «how  that  there  waa  any  eichange 
of  private  property  for  trait  property.  Dhvksibaj 
OiviSH  DXT  V.  ounss      L  Ik  IL.  18  Bom.,  781 


COTCPnOlUSm—ooittimmid. 
a.  BHUEDY  Olf  HON-PBByOBltAKOIl  OT 
COMFBOlflSS. 

&7. '  BStet  of  non-performano* 

In  aooordMioe  with  comproniise — Soil  to  «•- 
foret  aonafrmtin. — A  compromiae  entered  into  hi  a 
former  mit,  no  fraud  being  alleged,  is  not  anonlled 
by  non-perEormance  by  one  of  the  partiea.  Tha 
oUier  paiiies  may  loe  fo  ita  enfomemmt,  but  th^ 
cannot  revert  to  their  original  right.  Bak  8asu 
BufSB  e.  Dbdxooedeissb  Bmaa   .  1 W.  B.,  960 


aa  - 


-  Siiif    to  t^on 


eompromite — Stvival  of  origiaal  right. — A  oompro- 
miae muat  be  treated  aa  a  new  and  positiva 
contract.  A  breach  of  its  stipalotiona  may  b* 
gromii  of  a  suit  for  ita  enforcement,  bnt  not  for  a 
revival  of  the  original  righL  Bibech  CoinuB 
Boy  v.  HsBiBs  Csitnsbb  Du  Bot.  9  W.  B.,  900 

aa  Pro^  qf  land. 

— Where  a  compromiae  waa  made  Uiat  any  d^eienajr 
in  the  plaintifTe  seer  land  waa  to  be  made  up  of 
aaaamee  land,  and,  if  that  were  InanfllidcDt,  from  tils 
defendant's  aeer  land,  but  the  oompromiae  waa  not 
acted  on,  and  the  plalntifl  waa  nnable  to  make  up 
the  deficiency, — Seld  that  he  was  entitled  to  recovei 
profits  from  tha  defendants  tn  proportion  to  the 
deficiency  in  bis  laer  lan&  HOATUt-ooEiAH  v. 
DooEBOHOBB  Bu  8  Agra,  204 

80.- 


-  Seoitiai  of  ori- 
ginal  right — Suit  to  tuforc*  condifiont  broke*. — 
Setd,  in  aceardance  with  a  ruling  of  the  Calcutta 
High  Court,  and  in  contravention  of  a  ruling  of  tha 
late  Sudder  Conrt  In  1S60,  that  when  a  compnimiae 
has  been  effected  and  a  party  allowed  to  withdraw 
his  auit  under  the  proviaioBa  of  s.  98,  Act  VIII 
of  1859,  if  the  compromiae  has  not  becm  acted  upon, 
the  plaintiff  la  rest<nwi  to  hia  original  right  of  action. 
Oa  the  contrary,  if  acted  on.  either  in  whole  or  in 
part,  the  plaintiff  cannot  be  reatored  to  hia  original 
right  of  action,  bat  may  bring  a  init  for  the  p«T- 
fonnance  of  the  condition  uncomplied  with.  SiU 
also  whore  a  compromiae  ia  filed  in  Court,  and  a  de- 
cree paaaed  in  accordance  therewith,  such  decree  muat 
be  Brirt  set  aside  before  a  second  auit  can  be  bionght 
on  tbe  original  cause  of  action.  Aubb  BssTm  d. 
NooB  Bbodk  Agra,  7.  B.,  1 

81.- 


deerte—DtiHal  qf  eompromite  ia  execution  of  de- 
tree. — Where  a  compromise  ia  sot  np,  and  disavowed 
by  one  of  the  allied  parties  thereto,  the  other  party 
carmot,  b;  an  application  in  the  execution  depart- 
ment, relying  on  the  compromiae,  arreit  the  eiecntion 
of  the  decree.  Whatever  rights  maf  eiiit  nnder  th« 
compromiae  must  be  estabUshed  by  a  new  anit. 
jKoinxMv.  Uiiunn     .        .     .       SIT.  W.,81 


pending  appeal. — Where  a  anteoamah  was  baaod  att 
tbe  condition  that  the  defendant  ahinld  at  once 
withdraw  hia  apecial  appeal  bnt  insect  of  doing  ao 
he  went  on  wiUi  the  appeal  and  eauaed  notice  to  be 
aerved  on  the  pluntill  and  the  plaintiff  actually 
appeared,  and  the  apecial  appeal  woald  have  come  on 
lor  hearing  but  for  the  accidental  absence  of  tbe  de- 
fondant'a  pleader  on  the  day  of  hMUing,— AM  that. 
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MSMT  OF  CASK. 


a.  BEMBDT     ON     HON-PERPORMAHCE     OF 
COUPnOaiSE—cBHclmdtd. 

the  defendant  lutviag  by  hia  awn  act  put  Ui  end  to 
tlie  odinitmpnt  of  ttu  iMte,  the  pUiiitiff  wai  entitled 
to  leTcrt  to  his  oiiginftt  position  aud  execute  ht»  de- 
eree,  Kadhi  Kami  Dohb  t>,  Atbsh  Aw  Skaha 
[8  W.  B„  loe 

Sef  DWABKAVATH  SusxA  MWOOUJ^  r. 

Uhkoda  Soohuvbh. 

[S  W.  B.,  Mis,  SO 


S&neticm  of  Court  to  oom- 

iiior«. — ^Wbere  B  compromiae  of  s  mit 
iB  made,  it  ongbt  to  be  carried  out  b;  proper  deeds 
and  filed  ia  Court,  particulu'ly  where  infant*  are  cun- 
cemed,  lo  ai  to  hare  the  aaaent  of  tbe  Court  at  the 
time,  instead  of  its  bemg  totally  concealed  from  them. 
ASDVL  Alj  r,  HozDVirs  HoeHEiN  CaoffSHBr 

[lew.B^F.cas 

S4.  Compromiie    hg 

ffUardiait  ad  ii(e(n— DecrM  iitt»Tmi  of  compromite 
—  Civil  Proeedure  Code,  1877.  :  «J8.— The  condi- 
tion! of  B.  i02  of  tbe  Civil  F^occdare  Code,  requiring 
the  aanetion  of  the  Court  to  comprnmiies  entered  into 
bj  the  guardian  ad  litem  of  an  infant  suitor,  are  not 
•ufficiently  complied  with  by  the  Court  paoing  a 
decree  in  the  ternu  of  a  comproiniBe  presented  by  the 
gnardian  ad  litem.  A  deeree  passed  under  lueh 
circumstance*  should  be  set  aside.  BaiaOopai. 
Taekata  NAiEjm  V.  Vvrrurii^u  Cbetti 

[L  L.  B.,  8  Had.,  108 

S6.   Suit  hf  mi  _ 

— Appmnal  of  Court. — Where  a  compromise  of  a  suit 
Is  entered  into  on  behalf  of  an  infant  defendact,  the 
approval  of  the  Court  to  such  eompromiie  must 
be  express,  and  will  not  be  inferred  from  the  sc' 
qnent  passing  of  a  decree  in  terms  of  such  ■ 
promise.  Without  such  approval,  the  c  mprci 
will  not  bind  the  infant,  and  will  be  set  aside  b1 
Instance.  Rajagopal  Takkaga  Saiker  v.  £■  _ 
mmya  Ayvar,  I.  L.  S.,  8  Mad.,  103,  dted  and 
followed.  Shabai  CHtmoKB  Obou  v.  Kabtik 
Chcitpbb  Uittsb. 

[L  I<-B,  e  Cfdo.,  SIO :  IS  O.  I..  B.,  4C6 

86.  Ciril  Froeednre 

Oodt(Aet  XlVtf/lSSaj,  ».  462Sanetian  to  c 
promiie  a  tuil  affaintt  a  minor — Suit  to  let  aiidt  a 
content  decree  for  Kant  o/ionciton.— A  suit  instito. 
ted  in  18T0  against  ammor  was  compromised  by  the 
plaintiff  and  the  guardian  ad  litem,  and  a  decree  for 
the  pluntiff  w«s  passed  by  consent.  In  1B8S  tbe 
minor  sued  by  his  neit  friend  to  have  the  cnnsent 
decree  set  aside  on  the  ground  that  it  had  been 
obtaiaed  by  frand  practised  on  the  guardian  ad  lilem. 
That  sidt  was  dismissed.  In  16S4  an  application 
was  nninccessfulty  made  in  the  orifiinsl  suit  object- 
ing that  the  eompromise  had  been  entendinto  without 
the  sanction  of  the  Court.  The  min'-ir  having 
attained  majority  now  sued  to  have  the  consent 
.   decree  set  aside  on  the  ground. that  it  bad.  not  botm 
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mnetioned  b;  the  Court  under  Civil  Procedure  Code, 
s.  463.  Meld  that  Ute  Court  by  paadng  tbe 
consent  decree  had  not,  ipto  facto,  nnctioaed  tbe 
compromise  under  Civil  Ptncednre  Code,  s.  462,  and 
that  the  present  suit  was  nut  barred  by  the  order 
disndanag  the  application  in  1S84.  AbcsaosaJiAIC 
CBBTTT  r,  METTAPTk  Chbttt 

[L  I.  B,  IB.  H^d.,  ei 

87.  Co^promite    of 

mit  by  gnardfait  ad  littm — Ltate  of  Court  not 
obtainid—Withdraical  from  compromin  Jv  jmr- 
rftoa— J«aJi/i(y  of  Court  to  tnfoTce  if.— The 
guardian  ad  litem  of  three  minors  having  agreed  to 
compromiae  a  suit  and  having  signed  a  petition 
embodying  the  terms  arrived  at,  nndertock  to  present 
the  petition  at  tbe  neit  sitting  of  the  Court.  Leave 
of  the  Court  had  not  been  obtained  i  and  at  the  time 
appointed  the  gnardian  declined  to  present  the  peti' 
tion  and  opposed  a  decree  being  passed  in  its  terms. 
Upon  tbe  plaintiff  seeking  to  have  the  compranuse 
enforced,— £'(/d  that  inasmuch  sa  leave  of  the  Coort 
had  sot  been  asked  for,  and  the  gnaroUan  had  objected 
to  the  Court  passing  a  decree  in  terms  of  the  eomprt- 
misa,  the  Court  had  no  power  to  enforce  the  compro- 
mise, even  though  the  terms  of  it  might  appear  to  be 
beneficial  to  the  ndnor*.  Bakoa  Rao  ■.  Rajaqopala 
Bajit        .  .       I.  L.  B,  Sa  Uad.,  878 

Sa   Alandoument  of 

itme. — The  absAdeDnnnt  of  an  issne  don  not  amount 
to  a  compromk^  and  if  the  suit  it  bdng  conducted  by 
a  guard^  on  behalf  of  a  minor,  leave  of  tbe  Court 
is  not  necessary  nnder  s.  463  of  tbe  Code  of  dvil 
Procedure  for  such  abandonment.     Vbvkata  Haba- 

EIltHA  HUDV  T.  BHABHTAKABLC  NAIDV 

[I.XLB,aaMad.,688 

89. Compromite    ^ 

decrte  by  ntxtfritnd  qfminot — Application  to  ut 
atid*  Bonpromite — Modei  of  t'mysooiiijy  t\»  do- 
cree. — Where  a  decree  to  which  a  minor  ia  a  party 
has  been  comprumisxl  with  leave  of  the  Court 
granted  under  s.  463  of  the  Civil  Pracednre  Coda 
(Act  XJV  of  1&S3),  the  compromise  cannot  l>e  sobse- 
quently  re-opened  by  the  Court  propria  notit  cm  the 
ground  that  it  gave  tbe  minor  leas  property  than  he 
was  entitled  to  under  the  decree.  The  modes  in 
which  SQch  an  order  can  be  impeached  are,  at  the  most, 
two,  namely,  by  review  or  by  suit  Virvfaesbapfa 
v.  bBiDAFrA     .  I.  Zi.  B.,  SS  Bom.,  880 

4a- 

Biffkt  of  minor  on  attaining  majority  to  impeaek 
decree — Waiver — Practice— Procednre.—Oae  Baa 
father  and  guardian  of  the  present  plaintiffs  (three 
minors)  filed  this  snlt  hi  1870  to  recover  from  the 
defendants,  as  executors  of  £^,  the  arrears  of  a  monthly 
allowance  which  they  claimed  under  his  will.  By  a 
decretal  order,  dated  6th  Kovember  1871,  tbe  snit  waa 
referred  to  the  commisuoner  to  take  acconnts  of  the 
administration  of  the  estate  by  the  defendants.  Ac- 
counts were  duly  brought  in  by  tbe  defendants,  and 
objections  and  aurchargca  to  these  account*  wem  filed 
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on  behiJf  of  the  pluntifli  in  June  1874.  In  KoTrai' 
ber  187G,  S  died,  ud  in  AprU  1876,  hLi  mother 
■f  (grmndtnotliar  of  the  infint),  ma  spp:  inted  guar- 
dUn  ad  litem  of  hii  mfknt  children  (the  pliintiffg). 
The  commiaioner  nude  Me  report  in  March  138^ 
which  WW  oDDflnned  by  tho  Court  in  1866.  The  two 
elder  chUdren  attained  their  majority  and  m&de  do 
objectioa  to  the  report,  bvt  the  third  plaintiff  and 
the  foonKeet  of  the  three  brothen,  on  att&ining  hie 
majority  In  December  1887,  at  tmce  ingtitDted  pro- 
ceedingi,indobtainedarale  calling  on  the  defendiata 
to  ihow  c»n«e  why  the  prcceedinga  in  the  tmit  snbee- 
qnent  to  Aiwitt  1876,  ehonld  not  be  set  uide,  and 
wbf  be  ihonld  not  b«  it  libcrtv  to  pnic^  witli  the 
•coonnti  Bled  in  the  cAce  of  the  commies'ionor.  He 
•lleg«dthat  the  inquiry  before  the  commiHioDa'  bad 
not  been  condnctail  in  the  intereet  of  the  infanti, 
but  bad  been  impnperly  romprnmiied  by  with- 
Aawinff  objection  which  bad  been  lodged  to  the  ac- 
connta  bRKight  in  by  the  defendants,  and  that  thii 
etnnpi«mi(e  bad  not  been  ntictioned  by  the  Court. 
Btld  that  tbtte  had  been,  in  efFcct,  a  waiver  of  the 
intanta'  claim  nndar  an  agreeneut  of  withdrawal  be- 
tween the  parties ;  md  that  for  mcb  wairar  and  with- 
dnwal  the  Couit'i  Mnetiou  on  bebalF  of  the  infanti 
wa«  nteeaaryi  and  tfaat  ai  inch  unction  had  not 
b«Mi  oUainec^  tiie  plaintiff  woald  be  entitled  to  im- 
p«>ch  the  decree  and  r«-open  the  account!  if  he  had 
prooMdad  in  the  pmpm  manner  by  an  application 
nrnrieworby  an  orj^htal  niit,  bnt  that  the  present 
pnxedon  wa«  wrong,  and  tlwt  the  rale  most  be  die. 
chargqd.  Kauuu  BAmoBOT  r.  Bahihbbot 
HuDBBOT  .    L  II  B.,  18  Bom.,  187 

On  appeal.-^ireU  that  the  rule  ihonld  be  die- 
charged.  The  d(«iee  waa  regular  in  itMlf  ud  on  the 
&oe.lof  it  Gcrrect,  and  it  conid  ml;  b«  wt  aiidc  by  a 
regular  nit.      Pn-  Fabbax, /.—The  only  mndra  of 


*1.  ■ Miner— Cinum- 

ttaUMi  tetttary  to  mait  a  eompromttr  by  a  guar- 
disH  cr  nasi  friend  on  ithal/o/a  minor  btndUg  on 
th»  mi%er. — In  order  to  make  ao  agretment  or  eun- 
promiie,  to  which  s.  462  of  the  Code  of  Civil  Procc- 
dnre  appliei,  a  lawful  egreenent  or  cnntpnuniae,  it  ii 
necnaary  that  the  neit  friend  nr  guardian  ihould  aak 
the  Court  to  oonnder  the  propoied  term  of  the  agree- 
ment cr  ecmpromiae.  and  before  making  the  agreement 
entrring  into  the  eompromiie  ihouldobtain  pcrmiiiioa 
from  the  Court  to  enter  into  the  agrecmmt  or  compro- 
niea  propoaad.  The  Court  ihould  reoord  the  fact 
that  *nch  application  wai  made  to  it ;  that  the  terma 
nf  the  propiwed  agreemeat  nr  compromise  were  con- 
■idered  by  the  Court )  and  that,  Inving  regard  to  the 
internets  of  the  minor,  the  Court  giantod  l»ve  to  the 
making  of  the  agreement  orcnrnpromlso.  Prom  the 
mm  &ct  that  the  Court  pantd  the  decree  in  accord- 
ant-e  with  the  compromise,  it  cannot  be  inferred  that 
anyofthoat  stcpa  preliminary  and  neeenary  to  the 
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making  of  the  deeiee  have  been  taken  bv  the  Court. 
Eaut&ti  e.  Cbbdi  Lai.  ,  I.  Ik  B.,  l7  AIL,  BSl 


42.  - 


-  Compramiit  c 


been  entered  imlo  teilhont  tkt  leave  of 
tie  Cowl. — Where  the  (aardlur  ad  litem  of  certuu 
miooia  BMented  on  theb'  behalf  to  a  campromiae, 
which  compromise  waa  accepted  b;  the  Court  and  a 
decree  passed  thereon,  and  was  found  not  to  be  pre- 
judicial to  the  intereeta  of  the  minora ;  it  was  \eld 
that  the  minora  co^ld  not,  after  the  decree  based  opon 
the  compromise  had  become  final,  succeed  in  a  init  -to 
set  it  aside  on  the  sole  gronnd  that  the  Court  bad  not 
prevional;  gives  leave  to  the  guardian  to  enter  into 
the  compromise.  Kalavati  v.  Cliadi  Lai,  I.  L,  S., 
17  All.,  531,  diatingniiJied.  AvAK  Sinas  c.  If ABAUf 
SiKSE  L  Ii.  B..  90  AIL,  88- 

4&  Asr«Miient  to  take  oath— 

Citil  Froeedmre  Code,  1869,  :  98.— t 
to  take  an  oath  by  the  parties  to  a 
Court  is  not  an  adjustment  by  mutual  a_ 
compromise  within  the  meaning  of  a.  98  of  the  Civil 
Procednre  Code.  The  defendants  agreed  that  a  decree 
abould  be  passed  againat  them  if  they  failed  to  perforni 
an  agreement  by  which  they  bound  themselves  to  t^e 
an  oath,  the  terma  of  which  were  set  forth  in  the 
agreement  and  one  of  them  failed  to  take  the  oath. 
The  lower  Court  therenpon  passed  a  decree  tar  the 
plaintiff.  Stld,  by  the  High  Conrt,  that  the  proce- 
dure of  the  lower  Court  was  not  sanctioned  by  law. 

KAtnUPALIV    UTBATCaAVATUT    HMR    e,     FSBOTTA 

Hbmdbv  BAUSn  Nakbub  4  Uad.,  433 


See 


4  Kmd.,  Ap.,  8- 


when  it  was  decided  that  Noce  the  repeal  of  s.  S7, 
Madras  Begnlation  VI  of  1816,  and  s.  6,  Madras  Be- 
gulation  III  of  leOS,  by  Act  X  of  1861,  the  mofasaU 
Conrts  no  kmger  pnsacss  the  power  of  settling  cases  by 
oath. 

44.  OalhtAet(Xaf 

187tJ,  I.  9—Cinl  Procednre  Code,  i.  iGS— Content 
ly  guardian  of  a  minor  defendant  fo  aeeept  tie 
onti  qftit  plainiif.~lt  waa  aoreed  by  the  defend.- 
anta  who  were  majora  and  by  t£e  father  and  guar- 
dian of  a  minor  defendwit  on  his  behalf,  that  oao  of 
the  issues  in  a  suit  ahonld  be  determined  under 
the  Oaths  Act,  s.  9,  by  the  oath  of  the  plaintiff.  _  The 
oath  was  taken,  and  a  decree  was  passed  accordingly. 
Held  that  the  minor  defendant  was  bound  by  the 
conaent  of  his  gnardian  since  there  ^as  no  evidence 
of  fraad  or  gross  negligence  on  the  part  of  the  latterr 
although  the  Court  hod  not  wnctioned  the  ^reein«it 
under  a.  462,  Civil  Procedare  Code.  CnKtiaALBiDDf 
r.  Vebxatabbcdi.      .        I.  L.  B.,  l&Mnd.,  4S8- 


4B.  - 


-Civil  Procedure 


Cede,  e-  37B~Jfiretmenl  to  Et  bomd  tjr  oath  of  par- 
tienlar  perion—Oatii  Act,  i.  11. — The  queiUoQ  in 
a  suit  was  whether  the  purchase  money  for  a  house, 
which  had  been  paid  by  the  defendant,  bad  been  p^ 
out  of  his  own  funds  or  out  of  monies  b^onging  tn 
the  plainUE    A  witness  for  the  defence  banngmada- 
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(tatsmentt  tpporoiitl;  favoimble  to  the  plaintUCi 
cue.  the  plMden  for  botli  parties  eigned  and  pre- 
■entfld  to  the  Conrt  >  petition  that  if  upon  >  particu- 
lar b<jnd  io  the  nitaex'  pruniion  it  should  be  gtated 
that  the  money  irat  received  thningh  the  defendant 
the  Court  should  decree  the  >uit,  otheraiie  the  suit 
■hould  be  diimlned.  Bfld  that  thia  arraagmcnt  vaa 
tuit  an  adjugtmi'nt  or  c^  mpromiae  of  the  auit  within 
'  the  m(«niag  of  a,  3TS  of  ihe  Civil  Fr<:cedare  Code,  ao 
aa  to  d-termine  the  jnriidictian  of  the  Court  aod 
neoegtitBte  iti  pawing  a  decree  according  to  theamnge- 
■ucnt.    HcHAxius  Zabvh  «-  Cbisa  Lai. 

[I.  L.  B.,  14  AIL,  Ul 
46.     ■  ABBlKnment    of    interest 

? ending  BVit— Civil  Proctdtre  Codt,  :  3?i.— 
be  "caiea  of  Maigoment,  creatfOD,  or  devolntion" 
of  an;  intereit  pending  a  luit  contemplated  by 
a-  872  of  the  Civil  Prtcedure  Code,  are  thoae  in 
which  "  the  person  to  vh:  m  anch  interest  has  come  '' 
is  arrayed  on  the  tame  side  in  the  suit  as  "the  peraon 
&om  whom  it  has  passed."  Htld,  therefore,  that  a 
compromiu  in  a  suit  fcr  land,  between  the  plaintiff 
and  one  of  the  defendants,  whereby  the  tatter  con- 
tented to  a  decree  being  giren  to  the  former  for  half 
the  land,  was  not  a  "case  of  assignment"  of  an 
Intereit  in  neb  land  within  the  meaning  of  that  sec- 
tion. Badba  Pbihad  SiNoa  r.  Sajiksba  Eibhobs 
Bursa  .    1. 1^  B.,  6  AIL,  209 


47.- 


-  CiTil  Frocedare  Code, 
,  e.  876 — J^rtement  to  oonpromitt  tmit — 
BviiteqtteHi  iitaffrftmant — Applicatieit  for  daeree 
>■  /emu  <^f  agrtemtnt. — Aftar  the  hearing  of  a 
rait  bad  begun,  the  plaintitFi  and  defendants  cams 
to  an  a(^re(ment  by  which  they  settled  all  the 
matters  in  di«pnte  between  them  in  the  suit.    The 

'  agreement  was  in  writing,  and  dealt  in  one  clause 
with  the  dispute,  the  subject-matter  of  the  suit,  and 
in  a  second  clause  n'ith  anuthcr  dispute  of  lung  stand- 
ing between  the  parties,  with  which  the  snit  hod 
ncihing  to  do.  The  plaintifFsIsubseqncntly  objecting 
to  consent  to  a  decroe  being  talccn  in  terms  of  the 
first  clause  of  the  agreement,  the  defendants  tooli  ont 
A  lule  Mill,  calling  on  Ihe  plaintifis  to  show  cause  why 

'  the  agreement  should  not  be  recorded  in  Conrt,  and 
why  the  Coort  shcnld  not  pass  a  decree  In  accordance 
therewith,  under  the  provisiona  of  s.  876  of  the  Cinl 
FrocedDre  Code  (Ad,  XIV  of  1882).  The  mle  was 
•i^ed  on  affidavits  on  either  side,  the  plamtiffs 
objecting  that  the  above  section  did  not  apply  to  such 
a  case  as  this,  and  that.  In  any  esse,  the  nutter 
could  not  be  decided  on  affidavits,  hut  evidence  must 
be  gone  into.  Held  that  s.  87G  gave  the  Court  the 
power  to  deal  with  mch  a  case  as  this  in  the  manner 
required,  and  that  thia  was  a  proper  case  in  which  to 
exercise  svch  apiwer  ;  and  tlut,  m  the  circumiAancea 
of  this  case,  uodcBriitc  proeednre  having  been  enjoined 
by  the  Code,  the  nUitter  might  properly  be  decided  on 
amdaiits.    Buie  mode  absolate  accordingly.     SDr- 

TOMBT  LAUI  t.  PlOUBAI 

[Lli.  XL,  7  Bom.,  804 

48. Comml      vi/k- 

iratcn  htfor*  deeret.~Bj/  an  agreement    inad«  in 
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wriUng  before  the  hearing,  the  parties  to  a  sail 
entered  into  a  compromise  b*  which  the  pluotiff 
agreed  for  eonaideratloli  to  withdraw  the  salt.  When 
the  owe  came  on  for  hearing,  plaintiff  refused  to  ful- 
fil his  promise.  The  defeodiint  having  produced  the 
s«reement,  the  Mnmdf  held  that  it  most  be  enforced, 
and  dismissed  the  suit.  On  appeal,  the  District 
Judge  hdd  that  the  agreement  conld  not  be  treated 
as  a  compromise,  as  the  pluntiS  did  ntA  consent,  and 
remanded  the  anit.  Mtld  (bat  the  agreement  coold 
be  enforced.  Smttomef  Laiji  v.  Paorihai,  I.  L.  B^ 
7  Bom.,  304,  appr«>T«d.  Eabittfak  r.  Rauma 
[I.lKB.,BXad.,48a 
49. TTilkdratMU 


tiff  agmnst   sevn^  defendoot*,  one  <d  whom  t 
an  infant,  a   petition  of  tompmeiat  entsed  into 
between  the  adnlt  partie*  was  filed  in  Cowt.    Tbs 

petition  atatedthetermsofanuigement,  and  abo  that 
an  application  would  be  made  by  the  gvardlon  of  the 
minor  praying  the  Court  to  allow  the  oomprondae  to 
to  be  carried  out  on  his  behall  Ten  days  after  the 
petition  of  com]  romise  was  filed,  the  first  defendant 
and  the  plaintiS  presented  petitions  to  the  Court 
withdrawing  from  the  compromise,  and  praying  that 
the  suit  should  proceed.  Tbe  second  defendant  pre- 
sented a  petition  praying  that  the  compromisB  ihould 
be  recorded  and  a  decree  passed  according  to  ite 
terms.  The  Court  made  a  decree  in  accordance  with 
the  prayer  cf  the  second  defendant's  prtitloo.  Xbe 
first  defendant  appealed.  Held  that  an  appeal  lay, 
and  that  the  lower  Court  was  wrong  in  enfornng  the 
compr.jmise  at  the  instance  of  the  second  defendant. 
Semblt,— That  s.  87E  of  the  Code  of  Ci'il  Procedure 
merely  covers  coses  in  which  all  parties  consent 
entered   into,   carried  out,  and 


—SubiequtiU   dita^rseoMW   of  I 


ikt  agreemfnt—Vniti  s.  876  of  the   Civil 

Fnicednre  Code  (XIV  of  1882)  an  application  to 
record  an  ^reement  adjusting  a  snit  may  be  made, 
althongh,  at  the  time  of  such  application,  one  of  the 
parties  either  denies  that  it  was  mad^  or  wishes 
to  withdraw  from  it,  or  otherwise  objects  to  its  en. 
forcemont.  The  Court  b^ng  already  scdaad  of  tha 
suit  which  is  adjusted,  the  application  to  record  the 
ollcfred  agreement  is  a  proceeding  in  that  suit,  and 
the  Conrt,  in  connection  with  that  proeee^ng,  neeea* 
sarily  has  all  the  powers  and  has  thrown  upon  it  all 
the  duties  which  appertain  to  it  in  regard  to  any 
other  queatioBB  arising  in  any  suit  opon  its  file, 
SuUomes  Lalji  v.  Pooribai,  I.  L.  B.,  7  Bom.,  301, 
approved  and  followed ;  Siwa  Btndari  D«bi  v. 
l^ukiiueinr  Malta,  I.  L.  £,  11  Cale.,  iBO,  dissented 
from.     GoocLDAi  Bclasdas  MAiroiAornaiBO  Com. 
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61. — ~-    Suit   to  tuforet 

tompromiiv — Dted  qf  eompromiie,  Admiititi/ilg 
inevidmceof—BrgiilratiiM — TbcpluntilTbruughtn 
nit  to  recoTer  »  cmtiin  jote.  The  kiiit  wu  compro- 
miied  the  defendant  >greeing  to  give  np  &  moit-ty  not 
ottljcf  the  jote  iu  diipute,  but  nlio  of  uiDtlier  jote  of 
which  he  had  diipoxcucd  the  plftiDtlff.  It  wu 
further  agreed  that  the  plaintifl  iruold  be  entitled  to 
bring  B  tretb  luit  for  the  recovery  of  the  latter  jote. 
If  the  defebdaot  failed  to  carry  out  tbe  ^7«einent. 
The  plaintiff  wu  obliged  to  briog  a  fresh  suit,  and 
both  the  lower  Cunrti  held  that  he  wu  entitled  to  a 
dNree.  On  appeal  by  tbe  defendaati^fe^if  that 
the  lowtT  ConrtB  Were  right  in  decreeing  the  luit, 
there  beiDg  ncthin^;  in  i.  376  <.t  the  Civil  Procedare 
Code  to  prevent  the  romprtaniae  from  bdng  enfbrccd. 
Beld,  /MrtAtr,  that  it  was  not  necrnary  that  the 
deed  of  comttromiie  ahoald  be  registered  in  order 
to  malce  it  admiadble  in  evidence,  (iverk  NABAm 
Das  c.  Buoia  Svitdau  Dibya     2  C.  W.  N.,  663 

6S.  ■ —   Camproiaiit  not 

in  termt  (ff  ptainL^A.  decree  should  not  be  psMed  in 
terms  of  a  d-mprtmise  where  the  latter  does  not  giT« 
to  the  plaintitt  any  if  the  reliefs  claimed  in  the  salt, 
and  deals  with  matters  Dot  forming  the  inhject'mat- 
tar  of  the  sait.  Upon  such  a  compromiae  being  prc- 
aented,  the  Court  shoald  inform  the  parties  that  its 
terms  cannot  bo  embodied  in  a  decree  and  if  it  appear 
that  the  compnimiie  was  arrived  at  conditiimall; 
npon  its  being  incorporated  in  the  decree,  the  snit 
should  be  proceeded  with.      Mursn  Vuata  Baqhv- 

VATHA    UHATASA    TtrtM    V.    TBAimAVAKAYA    TAK- 

si&AS  ,    X.  I- B.,  as  Had.,  S14 

Its. ■ DUpvte    at    to 

JMtum  Iff  compromii* — Ordtr  diimUtiwg  tnit  i» 
eoiutquma*-  of  tUltged  eomprBviiit-~Appiicatio» 
to  2Fvi  CauH  bj  radium  petition  uudtr  i.  622— 
Sight  if  appiai  agiiiM  order  tUtmitiing  nit — 
Aceeptanee  of  citit  rsowtin  petition  at  appeal  oh 
Court  fet  htxng  potrf.— During  tha  pendency  of 
■n  appeal  in  a  District  Court  a  peMion  was  (Ued  by 
the  ptodtoa  of  the  ^daintUfi  and  dafMidants  in  the 
•nit,  praytng  <m  behalf  of  thor  clients  that  the 
case  Wight  b*  itmek  (S  the  file  on  the  gronnd 
that  the  msMar  in  dispate  had  been  eomptomiaed. 
Two  of  the  pbdnUlb  Uien  Ued  a  connterpetition 
dan]4ng  that  a  ooiproniiee  had  been  arrived  at, 
and  playing  that  tbe  appeal  might  be  heard  on  its 
ueriti.  l^e  Diatriet  Jndge,  after  some  intermediate 
ordsn,  ftmck  off  tbe  appeal,  ae  prayed  in  the  petition. 
The twopUtntiBs prefemd  a  dtil  revision  petitinn 
to  the  ffigh  Conrt  wheranpou  It  was  objected  tliat 
the  peUtbo  could  not  be  entertained  as  an  appeal  lay 
againit  the  ordo  of  the  Diitrict  Jndge  inaamnch  as 
k  WM  not  a  decree  in  pninanoe  of  a  compromise 
vndw  f.  S7G  of  t)>'  Code  of  Civil  Procednre,  but  an 
(cdw  p«Mnfl  on  a  dlspnte  m  to  whether  a  c  .mpri-miae 
Iiad  in  faet  been  airlved  at.  The  petition  had 
besD  preamted  within  the  time  allowed  for  appeal. 
StlA  that  inasmndi  m  the  petition  impeached 
tke  alleged  oompnxnise  a*  not  btiag  a  "lawfal 
■*———■" "  an  appeal  lay  against  the   order  of 
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the  District  Judge  ;  bnt  that  tbe  petition  might  b« 
trmted  as  an  appeal,  on  the  Court  fee  being  paid. 
Mahomed  WaAiduddin  v.  UttkifKan,  I.  L.  S.,  2B 
Cale.,  757,  at  p.  778.  Where  a  party  to  a  suit 
impugns  an  dleged  agreement  or  comprcmise  by 
which  he  wonld  be  lx<und,  the  Ci.urt  must  satltfy 
itself  by  evidence  that  the  agK-cment  or  comprcnniat 
is  a  lawful  one  and  that  its  terme  bave  been  consented 
to  by  tbe  parties  to  the  Buit  before  it  can  prcoeed 
under  a.  376  of  the  Code  of  Civil  Procednre  to  record 
it  and  pass  a  decree  in  accordance  therewith.    Sbi- 

DfiABAH   SOVATAJIPAP   r.    FcrBAHATBAIT    BOMIXAJI- 

PAS      .        ,        .        .    I.  X- R.,  33  Kad^  101 

64.- — — — Poirer    of    Court 

to  refnte  to  record  eompronite  loo  favourable  la 
one  parly.^Tha  terms  of  s.  37G  of  the  Qvil 
Procedure  Code  (Act  XlV  of  18821  are  impfrative, 
and  a  Cuurt  canoi^t  refuse  to  record  a  lawful  agree> 
ment  of  compnmise,  and  to  pass  a  decree  in  acoird- 
ance  therewith,  merely  because  in  its  view  it  ii  too 
favourable  to  one  of  the  parties.  Moxckaic  Bax- 
xuasnA  BAXKAm  c.  Zesu 

[t  X..  B.,  22  BAm.,  238 

66. Camproxiie  Ktado 

witwithitandiag  diitenl  of  client — Couatei'tpoKert 
to  eompromiie — Content  decree  ttt  osirfs.— Where 
counsel,  after  consnlUng  with  his  attorney  and  client 
as  U>  the  advisability  of  ci.mpromising  a  ease,  and  after 
recoiving  initmctinns  from  the  att':mey  "to  do  tha 
best  he  could  fur  liis  client,"  compromised  the  case, 
notwithitandiag  tiie  ekpreea  prcUbitloD  of  the  client ; 
and  the  client  before  the  content  decree  wsa  drawn 
up  notified  her  dissent  to  tbe  other  lide. — Beld  that 
the  consent  decree  must  be  set  aside.  CABBUoir  r. 
Boskiohbb  .  L  lb  B.,  is  Calo,  116 
S6. Compromite  ex- 
tending beyond  the  termt  of  tht  inif — Cotttpronite, 
JUodifieaiion   of  ferm*    q/',— The   only    c 


\  matters 
to  grant  a 


which  adjusts,  wbolly  or  in  part,  the  si 
gmng  beyond  tbe  suit  {«nnot,  if  included  ii 
promiae,  be  so  enforced.  A  Court  refusing  to 
decree  on  a  compromise  going  beyond  tbe  suit. 
however,  grant  a  decree  modifying  tbe  terms  of  the 
proposed  comproii^se,  bnt  nmit  leave  the  parties  to 
proceed  with  the  soit  as  they  may  be  advised. 
FajaiiBb  Ali  Miae  e.  KJiuninisiTi  Bhitya 

[I.  L.  B^  18  Oalo.,  170 


-  Coinpromiti 


_..]))fomi»«. — In  a  suit  for  the  partition  rf  a 

lamin^ri  t^e  parties  effected  a  compromise  in  writing 
which  provided,  inttr  alia,  for  certain  rellefr  which 
could  only  bave  been  given  by  tha  Conrt  in  a  suit 
based  npon  a  different  cause  of  action.  Tbe  eompro- 
mise  was  presented  in  Conrt  and  a  decree  was  passed 
embodying  the  whole  of  its  terms.  SelA  ll)  that  an 
appeal  lay  against  the  decree  r(2)  that  the  decree 
sbonld  bave  been  passed  in  the  terms  of  ancb  of 
tb«  provisions  agreed  upon  h  related  to  relief  which 
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the  Court  conid  have  given  in  the  mlt  g  (S)  tint  tlis 
decree  tboald  be  tsodifled  aiccordingl;.    VBHCATAf  rx 

[L  K  B.,  18  MadU,  410 

68.  - — ■ —  Bteordinff    com- 

promite — Agrttt»ent  nmde  ont  qf  Court  a»d  eon- 
prin»g  alto  natttri  not  iit  mijaet  tff  ntit. — Stld 
b;  the  majority  of  the  Pull  Bench,  Uaolsut,  C.  J., 
KoA  TBiTBLTur  and  BuncuBi,  J  J.  (O'Eihbu^i  ^nd 
BiTBBLBT,  JJ.  dlBMnting)  that  where  the  partiea 
to  •  toit  haTe  by  %a  agreement  adjurted  the  mbject- 
Matteroftbe  init,  the  Court  caa,  by  an  order  made 
ia  the  rait  under  ■.  375  of  tbe  Code  of  Civil  Pro- 
cedurf,  direct  neb  agreement  to  be  recorded  and  make 
a  decTM  in  accardrac«  thn«witb,  even  if  one  of  the 
fartiea  to  the  agreement  object.  Held  (per 
tyUrnta.-!  and  Bitsklbt,  J  J.)  that  the  Court  could 
m.i  make  tuch  an  nrderi  the  case  not  being  one  to 
nhicb  •.  876  applied.  Ftr  CKimil*,  J.— The 
Bigh  Court,  on  it<  Original  Side,  eiercinng  the  equi- 
table jurisdiction  of  the  High  Court  of  Chancery, 
would  Dot  on  a  conteited  moUon  give  a  decree  of  thii 
nature.  Per  Bevbblh,  J.S.  S7G  oaiy  applies 
to  caiei  where  tbe  adjuitment  or  ntiifaction  !■  made 
('■Court.andihonldDat  be  extended  to  caae*  adjusted 
out  of  Court.  BsoJosrsLiBH  Sikha  «.  Ruunath 
Qhosb   .         .  .  I.  Ii.  B.,  24  CKltL,  908 

a  C.  W.  IT.,  687 

58. Agreement        to 

eompromie'  appeal— Petition  to  Co%rt  hg  hoth 
partiet- — ComeiU  mithdravm  before  decree  by  oite 
partaSeneds — Transfer  of  Property  Act,  t.  B9 
— Charge  on  immoveable  property— Oral  agreement 
at  to  term  qfcampromiie  of  ntit— Term*  q/  eon- 
promiee  in  ditpmti— Proof  by  a^davit  and  further 
evidence  -  Procedure.— The  parties  to  an  appeal,  in 
which  an  inue  had  heeu  remitted  for  trial  (o  tbe 
lower  Court,  having  presented  a  petition  to  the  lower 
CouK,  itatiDg  that  tbe  rait  had  been  comprcmiaed 
•nd  the  terma  of  the  eompromiie,  requeated  the 
lowcf  Court  to  move  the  Appellate  Court  to  pan  a 
decree  in  accordance  with  inch  termg.  Before  a 
decree  wm  paeaed.  one  of  the  partiei  objected  to  the 
compnimiM  being  accepted.  Jleld  that  it  wu  open 
to  the  Court,  nch  objection  notwithstaading,  to  paea. 
a  decree  in  acoordanee  with  the  agreement.  StOton- 
ley  Lalji  v.  Poaribai,  J.  L.  S.,  7  Bom.,  304 1  and 
Kartpppan  v.  Banatami,  I.  L.  S.,  8  Mad.,  4B2, 
followed.  Sara  St^tdari  Debt  v.  Kumar  Dukhtitet- 
(w  Matia  I.  Z.  R.,  11  Cah.,  360,  ohterred  upon. 
An  onl  agreement  fay  the  partiea  to  a  rait  (hat  a 
decree  be  paaied  creating  a  charge  on  immoveable 
property  above  BlOO  in  value  la  not  rendered  Inopeia< 
live  by  ».  5fl  of  the  Transfer  of  Propcri^y  Act.  The 
parties  to  on  appeal  applied  to  the  Court  to  pass  a 
decree  in  accorduice  with  tbe  termi  of  a  compromise, 
and,  before  decree  was  passed,  one  of  the  parties 
objected  to  rach  decree  being  passed,  on  the  ground 
that  certain  conditions  preceiunt  to  be  performed  by 
the  ether  party  had  not  been  performed.  The  Court 
(this  being  dmied  by  the  other  party)  called  tor 
affidavits  in  proof  of  Hi*  terma  of  the     - '    * 
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eonpromise.  and,  these  being  fonnd  not  to  be  suffi- 
ciently concluaive,  directed  the  lower  Court  to  take 
evidence  on  tbe  point.    Apfabaxi  c.  HAxnuM 

[L  I..  B.,  8  Mad.,  108 

ea  Civil   Procfiurs 

Cod;  *.  E77 — Uuvtrified  iolehnamalt~  Content 
decree — Appellate  Courij  Power  o^.— Where  an 
application  purptnting  to  contain  the  tenni  of  ft  com' 
promise  was  presented  to  tbe  High  Court  by  one 
of  the  parties  to  an  appeal  before  it,  but  on  tlie 
•O'Called  solehnamah  being  sent  down  to  the  lower 
Court  for  verification,  it  was  found  that  the  attend- 
ance of  the  parties  for  that  purpose  could  not  be 
proenred.  Held  that  the  High  Cuurt  was  not 
jastifled  in  passing  a  decree  under  s.  677  of  the  Code 
of  Civil  Prccedure  in  accordance  with  the  terms  of 
the  nnverifled  solehnamah.  BABDmi  Bfaoai  e. 
MuHAKXKD  Taqdi     .        .  I.  Ik  B^  14  AIL,  860 

81.- 


Agreement  a4}utl- 

\ng  ruit — Power  nf  Comrt  to  determine  fact  of 
ayreement  having  been  made — Sefertnee  of  wm-t  to 
arbitration — Award. — The  plaintiff  sued  tbe  def End- 
ant  to  recover  certain  property  of  wluch  she  alleged 
he  hod  taken  poaaeeglon.  Subsequently  the  "mattoa 
iu  difference  m  the  said  suit"  were  by  a  signed 
submission  paper  referred  to  arbitration.  Aa  award 
was  made  ordering  the  defendant  to  pay  to  the 
pluntafl  B6,OCIO,  andcaaedUBg  ac«t^  acooont  It 
also  decided  the  elum  of  the  [d^tiff  to  two  oma- 
ments,  wliich  was  a  matter  not  indnded  in  tiie 
"rabmissiou  paper,"  but  tiad  been  rartaally  referred 
to  tbe  arbitrator  in  tbe  eoorse  of  tbe  arbitration.  The 
plaintiff  now  applied  that  the  nibiniui<»i  and  award 
should  be  filed  as  an  agreement  adjusting  the  suit 
under  i.  S7G  of  the  Civil  Procednre  Code  (Act  XIV 
of  1S62),  or,  in  the  alternative,  that  the  award  should 
be  filed  under  r.  B2C.  The  defendant  dintuted  the 
agreement  avd  dented  the  validity  of  uie  awsrdL 
Held  that  under  s,  876  of  the  CivU  Procedure  Code, 
the  Court  had  jurisdictitm  to  determine  wbethet^ 
as  a  fact,  the  alleged  agreement  adjusting  the  rait 
has  been  nuule,  and  if  it  was  satdtfled  that  it  has  been 
made,  to  record  it.  Whether  that  fact  should  be 
tried  on  sJSdavit  or  by  oral  evidence,  is  entirely  for 
tbe  discretion  of  the  Court.  Tbe  Court  accordingly, 
holding  that  the  suit  hod  been  adjusted  by  the  anb- 
mission  and  award,  ordered  the  aome  to  be  filed  and 
the  adjustment  recorded.  Seld,  further,  tliat  the 
Court  could  make  no  order  as  to  that  portion  of-tbe 
award  which  dealt  with  matter  not  relating  to  the 
rahject-matter  of  the  suit.  A  separate  ap^ication 
should  be  made  with  regud  to  the  ornaments. 
Sauibai  v.  Fbbihi  pBAon 

Il.LB4S0Bom.,304 


to  frame  additional  ittuet  at  to  an  alleged  eompro- 
mite  ejected  tubitqvent  to  the  intlilutio*  qftieiuit. 
— The  Civil  Procedure  Code,  s.  876,  was  intended  to 
meet  cases  where  the  parties  having  agreed  to  com- 
promise subseqoently  fall  out.  The  original  Conrt 
has  power  to  frame  an  additionAl  issue  to  decide 
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Vbethtr  t,  Uwfnl   t»tnprotnue    ba*   been    cflected 
betwwa  the  parties  mbsnqnent  to  the  ioiUtntion  of 
the  niil.    ArrUAMi  }fAiwH  e.  Vabidaohaxi 

CL  I- B.,  18  Mad..  410 


68.  ~ 


-  S^cmiio 


■y 


deerte — Conpromiie  i»  ta»c*fitm  of  dterta—Sttap- 
pel—CiM  Proeedun  Codt,  „.  257A,  647.— 
Although  m  Coui  executing  «  decree  i>  boned  by 
the  tenni  thereof,  and  eumot  kdd  to  or  vary  or 
go  hehbd  them,  the  effect  of  B.  376  Te&d  with  h.  64^ 
of  the  Ciril  Procedure  Code  a  that  when  a  decree  ia 
pnt  into  eiecatioD,  the  proceedinga  t&ken  tharefor 
kmonnt  to  a  Kparste  litig&tioo  in  which  the  parties 
can  enter  into  a  compromise  much  in  the  lame 
tnanner  as  in  a  rwnlar  mit.  Snch  a  compronuie 
does  not  eitingni^  the  decree,  and  the  Court  eie- 
cnting  the  decree  ia  bonnd,  inbject  to  the  cooditioDi 
indicated  b;  s.  875,  to  give  effect  to  Ae  compromise. 
In  eiecntioD-proceedinga  the  word  "suit"  in  s.  875 
mnst,  with  reference  to  t.  647,  be  read  as  meaning 
"  axecatiun  of  decree. "  Bj  reason  of  the  words  in 
B.  S75  "lawful  agreement ot  compiomise,"  the  pnivi- 
rions  of  ii.  267A  beoome  applicable  to  loch  a  case ) 
and,  ao  long  as  the  reqnirenunts  of  that  section  are 
satisfied,  the  eompiomlse  become  a  part  of  the  decree 
itself,  ajid— at  least  as  betwetn  the  decree-bolder 
and  the  judgment-debtor— can  be  giyen  eftect  to  id 
ekecntioa  of  the  decree.  When  inch  a  comptomiae 
has  be«n  dnly  made  and  sanctioned  by  the  Conrt 
eiecqting  the  decree,  neither  the  decree-holdcf  nor 
the  jndgment-debtor  can  resile  from  the  position 
assumed  by  them  in  the  matter  of  the  compnncdse. 
Kven  if  snch  a  comprotiuBe  has  been  irr^alarly  sanc- 
,tioDed  by  the  Conrt  eiecnting  the  decree — the 
irregnlarity  not  amonoting  to  want  of  jurisdic- 
tion— the  compiDmlse  mart  take  eftect  nntil  the 
order  sanctiocing  it  is  set  aiide,  and  vntH  that  liap- 
pens,  the  parlies  are  bound  by  it  in  ^  proceediags 
relatiog  to  the  execution  of  Uie  decree,  and,  where, 
they  ha^e  acted  npon  it,  they  ore  estopped  tliere> 
after  from  qneftioniag  it*  Tslidity.  Sita  Ram  v. 
Datratk  Dot,  I.  L.  S.,  6  AIL,  493,  followed.  Daei 
Sai  V.  Ooiol  PrOMod,  J.  L.  R.,  S  All.,  586 : Sam 
Lakhan  Rai  v.  Bakila%r  Sai, I.  L.  S.,  6  All.,623i 
Fatti  Muhammad  r.  Qofal  Da,,  I.  L.  B.,  7  All, 
434;  Oauffa  t.  Mtrlidkar,  I.  L.  S.,4  All.,  240i 
SAto  Golam  Lai  v.  B»ni  Froiad,  I,  L.  B.,  B  Calc, 
S7,-  LaktkmaM  v.  Smtisa  Bai,  I.  L.  B.,  7  Mad., 
400 1  ttlla  Ch*tU  V.  Mu»iiami  Beddi,  l.L.S.,6 
Mad.,  lot  I  Fitani  T.  AttonayQentral  iff  Gibral- 
tar, L.  B.,  S  C.  P.,  516  i  atid  Sadativa  Fillai  v. 
Bamalinga  Pillai,  L.  S.,  2  J.  ^.,  2lP,  refored  to. 
MlTBAIOilD  &VJMXtX  V.  JhUEZI  LAI 

[I.  L.  B^  u  AIL,  aas 

M. B«flliiid    of     Court    faea— 

Power  io  remit  fttt— Civil  Proetdmre  Codt,  18BS, 
/.  98.— S.  ns,  Act  VIII  of  1896,  was  applicable  only 
to  mofnssil  Coarts,  and  a  Jadge  oierclaing  the  ordinary 
original  jurisdiction  of  the  High  Conit  had  no  power 
te  Ktait  fees  nnder  any  drcnmstances.  Btxtaw  r. 
FgLLOCz      1  Ind.  Jur,  O.  &,  67: 1  Hrd«.,  140 


OOUFROiaaE-coneludai. 

S.  COMPBOMISE   OP   SUITS   UKDEB    CIVIL 
.  rEOCEDUEB  CODH— ewMJadsrf. 

66.   — — Compromiit    of 

ttiit  OH  dag  for  dtfendanet  appearanctStfwd  of 
itamp  dutg. — After  service  of  the  snmmons,  and  on 
the  day  the  defendant  vm  required  to  appear,  the 
parties  filed  io  Cuurt  deeds  contuning  terois  of  com* 
pmniise.  Held  that  the  plaintiff  was  entitled  to  a 
return  of  the  entire  amount  of  Iho  stamp  duty,  then) 
having  been  no  settlemeot  of  issues.  BhiStoo 
Chdhsbb  Box  Chowshbe  d.  Fasbdttt  Cabu 

[HarBb.,  374:  B  Baj,  SIS 

66.  CitilFreeadurt 

Code,  1859,  :  9S—Betwn  of  tlamp  duly— Stamp 
Act  X  of  196^,  I.  55.— On  the  day  flied  for  the 
hearing  of  a  suit  in  a  Court  of  Small  Causes,  the 
plaintiff's  vakeel  appeared  and  stated  on  behalf  of 
his  client  that  tlie  defendant  had  satisfied  him  in 
respect  of  the  matter  of  tfae  suit,  which  he  prayed 
might  be  dismissed.  The  defendant  did  not  appear, 
Held  that  the  Judge  was  right  in  dismissing  the 
suit,  but  that  he  should  have  recorded  an  order  under 
the  first  provinon  in  B.  OB  of  Act  VIII  of  1S59. 
Held,  also,  that  in  inch  a  case,  when  the  plaintiff 
applies  fur  a  return  of  stamp  dntj,  he  must  strictly 
l^ng  himself  within  the  subsequent  part  of  the  same 
oectmn  as  modified  by  s.  26  of  Act  X  of  1S62. 
Ahonimohb  Cass  .1  Mad.,  127 

CiM  Proeedvrt 


Codt,  t.  9a.—Slamp  Act,  X  of  1863,  m.  aC—Befund 
of  itamp  duty.— Tne  rule  allowmg      "      ■     -  - 
far  saiti  (s.  »8  of  Act  Till    of  1 


rule  allowmg  refund  of  fees 
rt  VIII  of  1B69  as  moiUfied 
by  s.  26,  Act  X  of  1862)  is  not  applicable  to  appeals 
which  may  be  eoniproujised.  lir  the  hattib 
oT  ZiBUHinau  BiBBB  IS  W.  B.,  876 

COHFUIiBOBT  IiABODB  (MAHEtAS). 

Bee  Maoibtkatb,  Jitbibbiotkhi  ov—Spboiai^ 
Act— Aoi  I  or  1868  4  Mod.,  Ap.,  81 

COn'CSAUOrNT  OF  BIBTH. 

— — -  Dectrootion  ot  Iteta^— Penal  Code, 

t.  5f8.~A  person  cannot  be  convicted  of  concealment 
of  birth  of  a  child  noder  a  818  of  the  Penal  Code,  in 
tfae  case  of  a  miscarriage  where  the  ftetns  is  iRily  a 
few  moDthi  old.    Ahomymodi    .  4  Mod.,  Ap,.  68 


CONGTLIATOB. 

Bet  Dbekah  AoBiciTLTUKiaiB  Bbubb  Act, 

[L  Ik  B.,  6  Bom.,  81 

1  L.  B..  8  Bom.,  SO,  4U 

L  I..  B..  18  Bom.,  424 

L  L.  R,  aa  Bora..  78S 

See  Pabtieb— SirBSTiTOTiow  o»  Pabtieb 

— PLilKTlfFB. 

[L  Ik  B.,  18  Bom.,  SOS 

COZrCUBIlTX. 

See  HiNBC  Latt— MAiimiKAiiCB— BiflHT 

IO  MaIMIKKABCB— CoMCDlllKB. 

[I  Ik  B..  12  Bom.,  S6 

i.i^B..8SMftd,asa 


lizcdbyGoOt^Ic 


(  »»  ) 


DIQEST  OF  CASIS. 


(    IM    ) 


JTnXtKBNTa 


ON 


ccnrciTBBiiin' 

TACT. 

B»t  CisiB  vwum  Ansix  to  Pbivt  CoiTir- 
ca— Cabbb  nr  which  Affbu  fisi  ok 
KOT—CoacnBBitre  Jvsomim  oh 
Fact. 

See  Cisii  nrpBB  Pbivy  Cochoil,  Pbac- 
Tici  ot—CavovBMBTr  Jnuuxie  om 

ooKSirzoic. 

BrMKibof— 


X.  Ii.  B.,  4  AIL,  991 

S  IT.  W.,  SSI 

I.  L,  B^  14  O&lc,  781 

L  Ii.  B.,  SO  AIL,  81^  858, 876 

&(  Cuia  nssm  UoBTSAai. 

A*  Cubs  mrun  Tbitiiob  ahs  PubobA' 

■KB— CominovAL  Saiib. 

[I.  I..  B^  17  AIL,  461 


OONFBSBIOir. 


15iO 


1.  Gbiibkas  Caub  . 

%.  CovRflOon  umn.  Thkui  ok 

PUBCDKI  ....      1691 

8.  CoHraMion    BUMMiimTLT    !■• 

XBACriD 1624 

4.  Conaasion  to  IfASisnATH       .  16X7 

B.  ConsBBion  lo  Foimb  OmoBBi  1S40 


C0J!TWSBB10Xr—*(mlimatJ. 


6.  CovraBtnoin  o>  Pbibobibb  ikikd 


COXTDIllOIir  FBUCXtDHNT. 

A«  Cbistbb  Pabti  .  8  R  Ik  B.,  S44 
[L  Ih  B,  14  Bom..  241 
1. 1..  R,  16  Bom.,  888 

See  Cabib  vvsbb  CovTBAin— CoirsinoiiB 
Pbiobdb>t. 

Set   KXBOUTIOB    OF    DBCM«— NOTICI    0» 

ExjEOunox  ,  L  L.  R.,  e  Calo,  108 
(L  Zk  B.,  8  Aa,  494 
LL-B..  90Calo.,870 

L  I..  B.,  21  Calo.,  10 

See  QuABAKTn    1  lud.  Jar.,  17.  BL,  41S 

A>  Cabbb    ukshb  HoniTr  Law— Aikif- 

TiOH— SioosDiSnfrLTunousAim  CoK- 

SITIOHAL  ADOFTIOV. 


OONDITIOD'AI.  SAI.X. 


Sm  Plba         .  L  lb  B.,  14  Bom.,  664 

1.  QENEBAL  CASES. 

"  Confsaaion,"  MMnlag  ol, 

M  lUttd  in  ElrldenoB  Aot— fviiiflus  Ael,  1873, 
t. 26,30, — The  word  "confe^doa/'uiuediatbe  ue- 
iiHU  ot  ths  Evidence  Act  relating  to  confealoD^ 
nuit  not  be  conrtmed  u  indailUaK  k  mere  InenlpA 
tftry  admiidoii  which  ttilt  shirt  of  being  i 
of  gnilt.    QusBH-EiaBBBB  c.  Jaobuf 

[I.  I..  B.,  7  AIL,  84S 


are  InenlpA* 


'  TolantBiry  oonfauloii — Frotf 


.  7  W.  B.,  Cr.,  41 


I, Confdulon  to  b«  tftkaa  ob  a 

^hola.— A  priieDer'i  oonf  aeioa  mn«t  be  tttken  in  itB 
eutiretf.    Qobbk  «.  Boodboo    .  8  W.  B^  Or.,  88 


QrBBK  V.  SoiTAOOLUH 


.  IS  W.  B..  Cr,  as 

-  Btaltmtftt  of  me- 


e»ud  inemuitlinU  tsM  tach  otier.—Tba  ordiiuTj 

role  of  tftUng  cocfeiuaaB  u  %  whole  and  giving  tot 
accnsed  (in  the  ftbaence  of  otha  eridence  kg^nit 
him)  the  baiefit  of  *ny  circumituice  tliat  may 
appear  in  lus  faToui  therefrom,  cannot  apply  to 
confewoni  which  are  diametrical!;  oppoied  to  each 
other  I  bnt  ooly  where  the  more  ^Tonrable  view  la 
not  abaolntely  ioconiiitent  witb  the  general  tenor  of 
the  confeenon.  Qcux  e.  Nitto  GIofaii  Dasb  Br- 
BAQBB  .  94  W.  B.,  Or.,  80 


need  by  an  accnied,  who  it  aUd  to  have  eonfai 
onght  to  be  ueertained.  The  Ccnrt  ihoald  not  accept 
merely  the  conclnaiani  at  which  the  witnCMei  depoa- 
ing  to  a  eonfeuioD  themielvee  an^rad  from  tha 
knawen  which  the  accrued  gave  to  qneitiont  pot  bj 
them.  Where  an  accuied  maket  two  (fiitin«t  itata- 
menti, — the  one  Bmaaatiag  to  a  confetuan  of  gntit,  the 
other  repadiating  gnilt, — If  the  one  atatement  it 
taken  ^ainit  the  accnied.  the  other  alto  unit  ba 
taken,  for  what  it  it  worth,  in  hli  fafoar.  Thn 
Gonrt  might  to  weigh  well  the  relative  credibQIty  of 
the  two  itatemoitt  before  it  accepta  the  one  la  [■*• 
f  eience  to  the  other.    Qoibh  d.  Soosjait 

BO  B.  L.  R,  889 

-  OonfB«Biona  of  prlaoner  in 
onaoBseoTidanooinanotliar.— TiieaanfeMianB 
of  the  priaono'  in  one  oaat  in  which  he  waa  oonTieted 
eamuA  be  ated  ag^nat  him  in  another  sate,  nnlMt 
they  are  depoatd  to  on  oath,  either  bj  the  perKd  who 
took  Uiem  down,  or  by  aome  tme  elia  who  heui  tbam. 
IB  BB  HvBSiB  Bbooiax        .  10  V,  B^  Or„  M 


,y  Google 


DI08ST  OF  CASES. 


{    1U2    ) 


OOITFEBSIOIT— auM/iiHMif. 

I.  OENEBAL  CASES—eonelMded. 

7. =—  Corroboratloii  of  evldsnoo 

of  koeomplloe  by  oonfeMfon  of  another 
prisoiMr.— The  ecbtcMioa  of  one  of  the  prUuncn 
e«imo(  be  lued  (o  corrobarate  the  evidence  of  tn 
•eecioplice  ■gainit  the  other*.  Bis.  r.  Mii^ipa  bih 
Eap  AB^-  .  .         .11  Bom.,  196 

6. Conftuloiui   of  oo-aocnsttd 

agftinat  others  In  their  abaenoe.—  Conl«auoiu 
of  two  of  utbtbI  Acciued  pen  in*  made  in  the  abience 
of  the  other*  ue  of  no  wei^t  >i  Kg^at  the  latter. 
Sncb  oonteuioni,  ■■  welt  m  the  (tstenieuti  of  ap- 
proTen.  are  alwayi  r^arded  a*  tainted ;  became, 
nom  the  pontion  oecnpicd  by  the  penoni  making 
tbem,  they  are  not  eatitJed  to  the  Mme  weight  ai  tlra 
BTldence  of  otdinarj  witacnee.  QTlEBn-EuFsKas  v. 
Bbfih  BiswiB        .        .  I.  Ii,  B,,  10  Calo.,  B70 

9, AdmlBslbil{t7  in  avldanoe — 

Criminal  Proetdurt  Codt,  w.  149,  IBO.—lo  make 
the  oonfeidoii  of  s  ptiaaner,  not  uttered  in  the  pre- 
MDce  of  » If i^Jitnte.  admiuible  in  evidence,  the  fact 
diaeleaed  niut  be  one  which,  of  ita  own  force,  in- 
df MidoitlT  of  the  oonfeaiion,  would  be  sdmtwble  in 
flYMenee.    Quxut  t->  Chosa  Atobxhah 

[S]CwL,818 


10. Btotament  mdmltUng  ertme, 

bat  pleading  oompnlalon  by  others— An 
admitnon  by  A  and  B  that  the  crime  charged  ag^nat 
then  waa  comii^tted  b;  C  and  D,  and  that  whatever 
ahare  the;  had  in  it  wai  under  ccmpnidon,  ia  not  a 
oonfevion  on  which  an;  peraon  ought  to  be  convicted. 
Qraix  c  Euio  HuvDin   .        .  7  W,  B.,  Cr.,  8 

11.- 


irrtgiUarits—Dfay  of  Sainoiu  Ciwrt.— Althc  „ 
Qie  averment  on  tile  record  of  a  Uagiitnte  b;  whom 
a  priaoner  i*  tiied,  that  the  accueed,  before  making  a 
ccuf  ewioD,  waa  warned  that  it  waa  optional  with  hun 
to  anawra'  the  qneitiimi  pnt  to  him  oiuot,  ia  onappesl 
coadnaiTa  •■  to  the  fact  of  aucb  a  warning  Iiaving 
b«Mi  giTCD,  it  ia  not  eonchiflTe  to  ahow  that  inch  • 
confeirion  haa  net  been  made  unds  the  influence  of 
faai  mgendtred  by  {revioui  mallMatment,  or  ii  not 
etlierwiM  nlneleM.  Allepridoiu  made  in  a  regular 
and  pnper  maons  before  a  SeMiona  Court  on  appeal, 
Uiat  a  confaedon  made  by  the  aocuaed  before  Uia 
Ib^rtrate  who  tried  the  eaae  wa*  made  voder  anoh 
drcnuatanca  aa  to  preclude  it*  admiiaibiMy  in,  or 
dhninlab  iti  value  »■  evidence,  alunld  receive  do* 
attention  and  be  enquired  into.  A  Searfana  Court 
refmdng  to  make  inch  enquiry  oommita  a  grave  error 
in  law  and  proeedore.  Bm.  r.  Eibhihatb  Dimxas 
[8  Bom..  Cr.,  190 

IS, Booord   of  otronmstanoea 

under  irhiah  confbailon  waa  made — Cruni- 
Md  A-ocnfwre  Ctd*,  1S61,  «.  l^—JvUeial  rteord. 


COSVBBBlOTH—eontiitatd. 

2.  C0KPBS8IONS  DNDEB  THBBAT  OR 

PBESaUBB-coitdaiwJ. 
— IVi  give  weight  to  oonteaaioai  of  priaonfia  recorded 
nader  a.  149,  Code  of  Criminal  Procedure,  there  ihould 
be  a  judicial  recOTd  of  the  apeoial  cironmetanco  under 
which  inch  conffadons  were  received  by  the  Magia- 
trmte,  ahowitig  in  whcee  cn«todj  the  prismera  were, 
andhow  fat  they  were  free  agente.  QfiiK  r.  Kodai 
KiHia 6  W.  B„  Cr,  0 


-  Xadnoement     to    oonfbsa— 


Ferion  i»  autiorilu,  Slaltment  to.—  W,  a  traveling 
auditor  in  the  aetvice  of  the  Oreat  Indian  Peniniula 
Bailwa;  Company,  having  diacovered  defalcaUona  in 
the  account  of  the  prisoner,  who  waa  a  booking  clerk 
of  the  oompany,  wait  to  him  and  tuld  him  that  "  be 
bad  better  pa;  the  money  than  go  tfl  jail,"  and  added 
that "  it  wonld  be  better  for  bim  to  tell  the  truth," 
after  wMcb  the  priaoner  waa  brought  before  the 
Traffic  Manager,  in  whoic  preaenee  be  aigned  a  receipt 
for,  and  adnutted  having  received,  a  mm  of  fl3S6-8.a 
The  priaoner  waa  labalquently  put  on  Ms  trial  for 
criminal  breach  of  tniat  aa  a  aervant  In  respect  of  thta 
and  ot  other  auma.  Seld  that  the  word*  need  by  W, 
the  travelling  anditor,  ooDltituted  an  indacement  to 
the  priaoner  to  cmfeia,  and  that  W  waa  a  peraon  ia 
authority  within  the  meaning  of  a.  34  of  the  Bvi- 


Bia.  D.  Natsoji  Dadabku 


.  9  Bom.,  868 

14, nitgal  pnmra 

— Fnnmplion — Svideuet  Act,  t.  24. — lu  the 
abaence  ot  evidence  tliat  a  oonf  eauon  of  an  accuaed 
perwn  haa  been  induced  by  Illegal  pteaiure,  it  ia  not 
to  be  preiumed  that  lueb  eonfeauon  waa  ao  induced. 
According  to  a.  24  of  the  Evidence  Act,  a  oonfeaaion 
i*  ioadmiadble  only  it  the  Conrt  coniiden  it  to  have 
been  induced  by  iUegal  preamre.  Bse.  v.  Butavx 
PaKDEAKSU       .        .  .11  Bom..  187 


16.- 


-  ConftaaloQ     mads     under 


threat  fbr  a  pnrpoae  other  than  to  extort 
OOnfeHion— feufuMTO  Ael,  }fi73,  a.  S4.—A  pri' 
foner  waa  tried  tor  wounding  with  intent  to  murder, 
and  wonndiikg  with  intent  to  do  grievoui  bo^y  Iiarm. 
The  ottmce  was  oommitted  on  the  high  aeai  on  board 
a  ibip  on  which  the  priwner  waa  a  aeaman.  At  the 
trial  it  was  proved  for  the  proaeontion  that  the  maiter 
of  Uie  ahip  had  »iled  from  Calcutta  and  eonld  not  be 
found,  and  tlie  Standing  ConuaeJ  thereupon  tendered 
in  evidence  lua  depoaiticm  before  the  ennmittiDg 
Magiatrate,  which  cont^ned  an  *''"'W""  alleged  to 
Iiava  been  made  to  the  deponent  by  the  priaono'.  wbeo 
in  cnatod;.  The  Court  refoaed  to  adi^  Om  portkn 
of  the  depoeitlon  ««ntunii^  the  admiaaion  to  ha 
read,  aa  it  wae  itated  to  have  baeii  made  immedbtely 
after  the  priaoner  with  other*  had  been  tbreatond 
by  the  witneea  with  a  loaded  riile;  it  waa  immateriU 
that  tie  threat  wa*  not  made  to  extort  a  eonfeaaon. 
but  to  suppreaa  an  attempt  at  mutiny.  Qoxxx  «. 
EioEB  .  10  B.  I-  B.,  Ap.,  1 


Ift  - 


~  ConfeaBloa  to    panobi^at 


cftUMd  br  tbreat— £n<taMr(  Aet,  IS78,  t.  Si- 


lizcdbyGoOt^Ic 


(    1533    ) 


DIQBST  OV  CASB3. 


(    15M    ) 


CGXTB^BSIOTS—nantiituetl. 

i.  C0HFE9SI0NS  UNDKE  THBBAT  OE 

Proof  of  oral  co»/e»»ioit.— Tho  mitter  Ijefora  > 
"  pmcbajBit"  WM  whothef  Jf  and  K  bftd  murdered 
B,  &ail  thereby  disqnalifled  tbcmaelTes  from  farther 
intvrcotuse  with  the  rect  of  tbeir  brotherhood.  M 
KDd  B  made  cert^  ttaicmentt  before  the  ptnchayat. 
which  it  *u  ftfterwBrdi  lought  to  prove  ag&init  them 
on  their  trial  fbrthcmDrdeiof  3,ui  oonSeanaat  oorto- 
bomting  the  BTidenoe  of  »n  «pprover.  The  wiuieB«e« 
called  to  prove  theie  "  conf eaaioni "  did  uot  itate 
ipacifleally  wh&t  ww  Mid  b;  M  and  K  before  the 
pKnchaykt.  One  witneaa,  a,  member  of  the  pknehayat, 
nid  1  "  Jf  confeued  and  K  acquiesced."  Another 
witneH,  alio  k  member  of  the  pftnchajvt,  wid  :  "  31 
and  K  were  taxed  with  taking  B"!  houie.  upon  which 
both  admitted  having  mardered  him."  The  mme  wit- 
netialaonidi  "  The  admiBdoni  were  not  bakeu  down." 
It  appeared  that  it  wai  not  till  at  the  liith  meetiaR 
of  the  panchayat,  and  when  Jf  and  K  were  threatened 
with  exeommnnicatioo  trom  caste  for  lite,  that  they 
made  mcb  rtatementg.  Seld  that,  if  the  rtatementa 
attribnted  to  M  and  £  bad  been  actually  made  and 
Maeoted  to,  and  this  fact  had  been  duly  proied,  the 
proriaioju  of  >.  24  of  Act  I  of  1672  could  not  be 
pleaded  Bgumt  their  admiiaibility,  on  the  ground  that 
incb  statementa  had  been  earned  by  tnch  threat,  for 
the  membera  of  the  panchayat  were  not  in  anthinity 
over  U  and  S  wltbui  the  meaning  of  that  lection, 
nor  wai  there  any  threat  made  having  reference  to 
any  charge  aguurt  them.  The  atatemente,  however, 
oonld  not  be  aoc^ed  as  mSlcient  in  themaelvea  to 
corroborate  the  svidmoe  of  the  approver,  ortogupport 
thecouvictionof  JIf  and  JT  for  the  murder  of  it.  The 
■tatementa  were  in  general  terms  and  repreaented  only 
the  imprevon  conveyed  by  what  might  have  been 
nid  to  the  mind  of  the  witneues.  It  wai  alwayi 
enential  that  the  Court  ihoald  know  at  nearly  a< 
poinble  what  were  the  words  n*ed  by  the  auppoaed 
cmfeiiOT*,  and  what  were  the  qneationa  or  matters  in 
r^ard  to  which  tbey  were  nid.  It  might  h«ve  been 
that  the  words  ascribed  to  M  and  K,  taken  with  the 
qiiestioni  put  and  the  exact  anhjeet-matter  of  the 
enquiry,  did  not  amoant  to  a  eonfeadon  of  the  guilt 
believed  by  the  hearers  to  have  been  confeMed. 
SxtMtn  c.  HoDAH  Lti,         .  I.  Ii.  B.,  4  AIL,  46 

17, Wamins  by  SlaglBtrate— 

ludmtement  to  eonfiMM—Criminal  Froctdure  Code, 
Aet  X  of  1883.  i.  168—Btidtnee  Act  (I  of  1873). 
t.  S4. — A  Depaty  Hagiatrste,  before  talcing  down 
a  statement  from  a  pencn  bronght  before  him  by 
the  police,  noted  on  tho  paper  on  which  he  was  aboat 
to  take  doim  tlie  atatement  the  following  words,  which, 
after  exelu^ng  the  police  officers  from  his  presence, 
lie  bad  verbaDy  addrened  to  the  accused :  "  After 
exdnding  from  my  presence  the  police  offieen,  wlio 
bnnaght  him,  I  warned  the  accused  that  what  he 
wonld  ny  would  go  as  evidence  against  bim;  so  be 
had  better  tell  the  truth."  Btld  that  the  n«e  of 
such  language  was  calculated  to  hold  ont  an  tudace- 
mesit  to  the  prisoner  to  oonfets,  and  that  such  a  con- 
fession was  tlierefore  inadmissible  in  evidence  against 

llilB.      QirSBir-EKFBEBa  V.  TTeiib 

[L  L.  B.,  10  CalR,  776 


OOTXVESBlOTS—eoitliiHud. 

8.  CONFESSIONS  SUBSEQUENTLT 
RETRACTED. 

18. ^ — -OonfiBseloardtrftctod  before 

Sesaloae  Jodge.— A  confession  before  the  Ha^- 
tratoi  though  afterwards  retracted  before  the  Sessions 
Court,  is  evidence  against  the  party  making  it,  under 
s.  366  of  the  Code  of  Criminal  Procednre.  1861. 
qTTUir  e.  Jiiu  .  a  W.  B.,  Ot.,  40 


19.  - 


-  Statemant    to    HaslBtnto 


EtftarwardB  retraatod  ~  Evideact  —  Criminai 
Proceditre  Code,  1861.  i.  HOB.  -A  detuled  otmf etsion 
made  by  an  accused  before  a  Hagiitrate,  but  retracted 
on  tjie  eumination  being  read  over  to  him  in  cou- 
tormity  with  s.  206  of  the  Code  of  Criminal  Pro- 
cedure, does  uot  amount  to  a  confecsion,  althoogh 
the  plea  fur  retracting  the  confesfdon— oii.,  lU-treiri^ 
ment  of  the  accused  by  the  police— may  be  enquired 
into  and  found  to  be  untrue.  Ebo.  «.  OiXBAD 
Bbooab 8  Bomq  844 

SO. ConfeBBlon  to  Masistr&ta— 

Want  qfcerroboralioit.—'Wber^tht  only  evideoce 
La  a  Sessions  trial  was  a  confession  made  to  a  Ma^- 
trate  but  subaeqnently  retracted,  and  it  was  eatab- 
Uthed  that  the  police  misconducted  themselves  in  the 
search  of  the  honaca  of  the  prisoners  who  confesaed 
and  of  others  under  trial,  and  prodnced  evldenos 
which  was  rejected  as  false,  it  was  held  that  the  pri> 
•oners  could  n(A  safely  be  oonvicted  on  their  own 
statemcDta  without  any  corroboratian,  SOFlBtn>- 
.  a  C.  K  B.,  1S3 
Btatement  made  after  ooa- 


H«tben,o 

^ie  a  statement  be ~ 

trale  in 

persona  Three  days  afterward*  he  voluntarily  came 
forward  and  made,  on  solemn  affirmation,  another 
statement,  in  which  he  retracted  and  contracUcted 
what  he  had  said  in  his  former  statement.  The  cou' 
ditional  pardon  wa«  thereapon  cancelled,  and  the 
accased  was  put  upon  his  trial.  S»ld  that  the  fint 
statement  was  admissible  as  evidence  against  the 
accused,  under  •  83  of  Act  II  of  1B6&.  Res.  b. 
AuBBAi  HiTHA  .8  Bomq  Gr.,  108 

23. —  ConfbHional  BtatementB  of 

Romued— Babaeqnent  retraotation —  Charg* 

to  Jvy.-—It  cannot  be  l«d  down  as  an  absdnte  mla 
of  law  that  a  eonfetsioD  made  and  nbiequeDtly 
retracted  by  a  prisoner  cannot  be  accepted  as 
evidence  of  his  gnilt  without  independent  corroborative 
evidence.  A  jury  should  be  asked  with  reference  to 
such  confctdons,  not  whetlier  tbey  were  corrobo- 
rated by  indepaadent  evidence,  but  whether  having 
regard  to  the  circnmatances  under  which  they  were 
made  and  retracted  and  all  the  circumstanoe*  oonnectad 
with  them,  it  was  more  probable  that  the  original 
oonfesvon  or  the  statements  retracting  them  were 
trae.    QtraiH-EiCFKEBB  v.  Bamut 

[L  L.  B.,  ai  Had.,  83 

as. CriniiMl     Pr9: 

eidure   Codt,    1883,  4.  388  -Stid*»c*--Conftuiom 
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rtfraeiid — Corraioration,  Depotitia*  of  wiliieutt 

bt,fbn  MagiitraUi  read  tinder  i.  238  iinuffieie*t. — 
Whers  m  priionn  yits  convicted  of  mnrder  on  a  oon- 
feiuon,  to  K  HagirtiBte,  retiKcted  at  the  trial,  otto- 
banted  by  deporitiona,  read  under  a.  £88  of  the  Code 
of  Criniiaal  Procedure,  Knd  &l»o  retracted  at  the  trial. 
Stld  Ihftt  the  pritonev  Rhoald  not  hare  been  con- 
V  idled  on  inch  evidence.  QtTiBM-EHFBBas  r, 
BuBif  AiFA  .  L  Ii.  B.,  12  Mod.,  128 

24.  Criminal  Fro- 

eedmra  Cede.  tt.  M3,  864—mUdraiBal  aftmeor' 
roboraitd  evidence  iy  the  toiliMii — Sxaminalion 
of  the  aecHud.-~A  and  B  were  charged  with  (he 
murder  of  C,  the  hnaband  of  B.  There  wai  aome 
evidence  that  B  had  laid  her  bnaband  waa  dead  t, 
few  daji  attei  hU  diaappeannce  ;  and  acme  banea,  a 
Bknll,  and  aome  cloths  were  fonnd  in  a  neighbonring 
bnrying  ground  which  were  identified  aithoie  of  Ci. 
B  made  a  atateioent,  recorded  on  J  nne  Ith  by  the 
village  Mnnrif ,  to  the  iScct  that  she  had  lured  C  into 
«  garden,  and  that  A,  who  wai  her  paramour,  had 
murdered  him  in  her  arma,  which  statecoent  ahe 
repeated  frequently  with  greata  detui  in  anawer  to 
qvettions  frtm  the  commiUing  Hagiatrate,  and  mb- 
Mqoentl;  beforethe  Seidona  Court.  On  her  appeal 
to  the  Bigh  Court  after  abe  had  been  aenbenoed  to 
death  ihe  retracted  her  former  atatetnenta  and  made 
the  ufoal  chargea  of  iti-tmtment  ^inrt  the  wlice. 
A  made  a  atatement  to  the  CDmmitting  Mi«iatrate 
which  he  anbaeqnentlj  repudiated  before  the  Beauoni 
-Court,  to  the  eflect  that  he  had  aniated  in  diapoiiog 
of  the  oorpaeof  Catthereqaeitotbiabrotfaer-tn-law, 
who  coTToborated  Uie  statement  in  two  depocitions 
before  the  Magistrate  which  were  Ukawiae  repudiated 
by  the  depiment  before  the  Seitioiu  Coort.  Seld 
that  the  oonvictkin  of  A  was  wraogt  and  fnrtlier 
<PiBKKK,  J'.,  diaaenting)  that  the  oonviction  of  J}  was 
wron^.  Per  Ebbhatt,  J. — "  Aa  theaeoood  priaooer 
has  withdrawn  all  the  confetaional  atatementa  made 
hy  her,  it  is  necenary  according  to  the  mlingi  of  thii 
Court,  to  examine  the  evidence  and  >ee  if  there  ia  reli- 
ahla  independent  evidence  to  corroboAite  to  a  material 
extent  and  in  material  particulars  the  atatementa  con- 
-t^ned  in  the  withdrawn  confeadonal  atatementa.  If 
no  inch  corroborative  evidence  exist*,  then  the  contra- 
dictory statements  of  the  second  piiaoner  remain,  and 
doubt  eziata  as  to  wUcb  statement  ia  tme,  and  the 
coDfeadnnal  statements  cannot  be  safely  roUed  on 
against  the  prisoner."  Senile, — The  lame  rule 
shoald  be  followed  when  a  witners  withdraws  Ma 
depontion  before  the  Sessions  Court.  Per  EntviH, 
J. — Tbe  examination  of  an  accoaed  perwn  under 
Ciiminal  Procedcie  Code,  s.  B61,  ts  anbject  to  the 
purpose  referred  to  in  a.  342,  riz.,  "  to  enable  him  to 
explain  any  cirenmstutcea  appeariog  agwnat  him," 
and  not  to  eupplemcnt  the  case  for  the  pmseentioti 
•gainst  him  to  ahow  that  he  is  goilty.  QoHV- 
EXFUBB  V,  Baxq)  .  I.  Ii.  B.,  10  HacL.  296 

2B. Co»fe.»oH  ^fter- 

tearde  retracted — Neeettitg  of  eorrohorative  eci- 
denea — Praetiee, — A  retracted  conf  easioo,  if  proved 
to  be  voluntarily  made/  can  be  acted  upon  along  with 


COHTESSIOK— (nii»<iiH>«(£. 


the  other  evidence  in  the  case.  There  is  no  rule  of 
law  that  a  retraeted  oonfeasion  must  be  supported  by 
Independent  reliable  evidence  corroborating  it  & 
material  paiticnlars.  The  use  to  be  made  of  such  a 
contesuon  Is  a  matter  of  prudence  rather  than  of  law, 
QBem-£«ipr«M  v.  Sai^i,  I.  L.  S.,  10  Mad.,  SSS, 
and  QnatK-Enprett  v.  Bkarmappa,  I.  L.  S.,  12 
Mad.,  123,  dissented  from  ;  Seg.  v.  Saiva»t,  11 
Bom.,  ISf,  and  Qwsan-Snifrsi*  v,  SangaFpa, 
Bom.  R.  C.  Cr.  SuUt^t  of  26th  April  1889, 
followed.     QiriBIl-EHPREBS  t^  Ohibfi 

[I.  I..  IL,  18  Bom.,  728 

S6.  Confetiion  mS- 

teq»enlly  retracted,  Sffect  of^Crimiaal  Froced^ut 
Code  (1883),  t.  lU.~li  is  nnaafe  for  a  Conrt  to 
rely  on  and  act  npoo  a  confearion  which  baa  been 
retracted  unleta  npon  a  consideration  of  the  whole 
evidence  in  the  case  tbe  Court  ia  in  a  poaition  to  come 
to  tbe  unhedtating  conclusion  that  the  confession  is 
true  :  that  is  to  say,  usually,  unless  the  confcaaionis 
corroborated  by  credible  independent  evidence. 
Queen-Enpret*  v.  Banji,  I.  L.  S„  10  Mad.,  295, 
referred  ta    QchM'Ekpbibb  e.  Mt-numi 

[L  It.  B^  18  AIL,  78 


37.  - 


■   Value      to     U 


attached  to  a  coi^eetion  luleeotienttg  withdravm. 
—It  does  not  necesaarily  follow,  becauae  a  «mfesiio& 
made  by  an  accused  person  is  anbaequently  retracted 
and  there  is  little  or  no  evidence  on  the  record  to 
support  the  confessioo,  that  therefore  the  confeaiion 
ia  to  he  rejected.  The  credibility  of  such  a  confession 
is  in  each  esse  a  matter  to  be  decided  by  the  Court 
according  to  the  drcumitancet  of  each  particular 
case,  and  if  the  Court  is  of  opinton  tfaat  such  a  con- 
fession u  tme,  the  Court  is  bound  to  act,  as  far  as  tbs 
person  making  It  U  concerned,  upon  such  belief. 
QasfB-EmpriH  v.  Mahahir,  I,  L.  B.,  18 All.,78, 
and  queen-Empnn  r.  Sanpi,  I,  L.  S.,  10  Mad., 
295,  referred  to.  QcBBx-EirrRKaB  e.  Maikit  Lu 
[L  Ii,  B.,  20  AU„  188 


cedtre  Code  (Act  V  nf  1898),  tt.  164  and  288— 
Impropriety  of  recording  italementi  of  tntnettee 
teiih  a  view  to  Jla  them  to  Ikote  ttatemenil — Con- 
feieion  retracted — Evidence  qf  toitnetiei  retracted 
— Corroboration— Depotition  before  CommiHinff 
Magiitrate  read  nnder  t.  288,  Criminal  Procedure 
Code.—lt  is  improper  for  a  police  officer  to  send  n 
pervon  practically  under  coatody,  who  ia  in  tbe  posi- 
tion of  a  witness,  to  have  his  statement  recorded  by  a 
Hagistcata  ondor  s.  164  of  the  Criminal  Procedure 
Code,  with  the  view  of  fixing  him  to  that  statement 
at  tbe  time  when  jndlcial  pioceedingB  are  subsequently 
taken.  Tbe  voluntary  chaiactcr  of  such  a  statement 
cannot  but  be  doubted,  and  when  retracted  in  the 
Court  of  Session,  the  Judse  sbonld  not  bring  tbe 
statement  on  to  the  record  under  s.  SSS  of  the 
Criminal  Fcccedure  Code,  without  making  proper 
inquiry.  It  is  Dot  safe  to  convict  an  accoaed  person 
on  his  rettacted  contearion  atan^ng  by  tts^t  nn- 
conrabonted,  ei  on  tbe  itetemaiti  of  witntaKs  b««gfat 
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) 


OGSVEBBlON—contiimed. 

Si  CONFESSIONS  SUBSEQUENTLY 

In  nndor  a.  £88  of  ttw  Crimuukl  Procedore  Code 
withont  indcpBodont  corroboriting  testimony  t  nor 
e»n  theie  two  be  joined  togetLer  and  bdd  as  mutnally 
corrobonting  each  other  id  as  to  justify  a  conviction 
baMd  on  .them.  Qvetn  v.  Amantdla.ia  B.  L.  B., 
Af.,16;Ul  W.S.,Cr.,49i  Quttn-ErtprfH  v.  Sanji. 
I.  L.  S.,  10  MaO.,  29B  ;  and  Q^en-Emprtu  v. 
Bkarmappa.  1.  L.  S.,  12  Mad.,  123,  referred  to  and 
BppioTea  oft    QuBXB-EiiTBBBa  r.  Jaditb  Das 

[LIj.  B.,27Calo.,985 

4  a  w.  jsr,  lae 

.4.  CONFESSIONS  TO  HAQISTBATB. 

38,  — ■     Practloe  of  taking  prison- 

•FB    before   Magistrate  to  get    ooafeasion 

reoordacL — The  practice  of  t»king  priaonerB  before 
Magistrates  not  having  jurisdiction  in  the  Case,  fur 
the  purpose  of  gettiDg  a  confession  recorded,  ia  not 
generally  desinblci  but  snch  a  confeuion  u  legally 


80.- 


-  Statement  made  to  Magie- 


trate — Criminal  Procedure  Coda, 
a.  109  of  the  Code  of  Criminal  Procedure  refen 
to  cMes  where  the  confevinn  of  a  priamer  has 
been  made  to  the  Magistrate  conducting  the  inTrsti- 
gation,  and  not  to  the  police.  It  is  only  when 
properly  made  to  the  Magistrate  that  the  CDofeauon 
can  be'  used  as  evidence  against  the  pritoner.  The 
mere  standing  by  of  the  Magistrate  when  the  confea- 
sion  u  being  made  to  the  police  is  not  sufficient, 
Qmsir  V.  DoHiTH  Eahab      .    12  DT.  B.,  Cr.,  82 

81.  Suffiolene;  of  eonfbaalon— 

Corroboraliva  denial  qf  ttatenatt  in  Bttnont 
Cowi.~-Tb.e  prapsrly  attested  omfenion  of  a  pri- 
•oner  before  ft  Magistrate  is  sufficient  for  his  conviction 
without  oorroborative  evidence,  and  notwithstanding 
ft  subsequent  denial  before  the  Sessaions  Court. 
QuiBH  «.  BsuTTUH  BcjWAir      la  W,  B..  Or.,  49 

83. Ettatement  on  preliminary 

Vaqjlixj—Codt  oj  Criminal  Froctdnrt  (AH  X  of 
1872).  «.  123,  193.  346— Code  of  Criminal  Pro- 
tedmrt  fAol  X  of  1682).  >:  343,  364.— On  a  certain 
day  a  eonfeasion  by  an  accused  person  was  reoorfled 
by  ft  Ibgistrate,  and  on  the  next  day  th«  same 
Hagtstmte,  having  jurisdiction  to  do  so,  examined 
Uie  witoeMta  tar  the  pmaeeution  and  eventually 
mmnutted  the  accoaed.  Seld  following  Smprett 
V.  Auw»tram  Singh,  I.  L.  S.,  6  Calc,  9B4,  that 
•neh  confession,  having  been  made  to  a  Magistrate 
eompeteul  to  hold,  and  who  actually  then  was  hold- 
ing, an  enquiry  preliminary  to  committal,  must  be 
regarded  as  falling  within  s.  193  of  Act  X  of  1878, 
or  s.  848  of  Act  X  of  1888,  and  as  inch  governed  by 
the  reaervatiuDS  contained  In  s.  84S  of  the  fonner  Ai^ 
or  s.  SQi  of'the  latter.  Observations  on  si.  843  and 
864  of  Act  X  of  1B82  (Criminal  Procedure  Code). 
Bkpsibb  v.  YixvB  Ehas  .    L  Ih  B.,  6  AIL.  SSS 

88. Pardon  wrongly  tendered 

to  'WiXiaaaM—AJmiuibilitjf  ^  tvidtnet— Criminal 


CON  If ^BSlOHr^eontianad. 

4.  CONFESSIONS  TO  MAOISO'BATfi— owft'iiM^, 

Procedure  Code,  1873,  «.  844—BvidBnce  Act,  w.  Mi 

— Where  a  pardon  ma  tendered  by  the  Magistrate  to 
a  perwin  siipposed  ta  have  been  concerned  with 
others  in  cflcncca,  one  cj  which  were  exdnnvelj 
triable  by  the  Court  of  Session,  and  siich  person  was 
eiamined  as  a  witneaa  in  the  btme,-  Held  that  the 
statement  made  by  snch  pemn  Was  irrelevant  and 
inadmisable  as  ft  confession,  with  reference  to 
B.  844  of  Act  X  of  1873,  and  s.  24  of  Act  I  of  187!(. 

BUTBBBB  01  IHSU  C.  ABHOAB  AU 

[L  L.  IL,  2  AIL,  Sed 

84.  —  Improper   examination  of 

aoooaed  peraon  by  Hogistrata— Cn'niMi  Pre 
etdnre  Code,  «.  lU,  S64,  BS3-Stid«nce  Act,  it,  $6, 
SOSeeord  rejected.— The  Deputy  Magirtrate  of 
Malabar,  purporting  to  act  under  the  provisions  of 
the  Mapilla  Act  (Madrae  Act  XX  of  1869),  recorded 
a  statement  in  the  nature  of  a  confession  made  by  V, 
who  was  under  ajxest  on  snspici'.n  of  being  concerned 
m  a  Mapilla  outrage,  Thia  statement,  which  was 
made  in  Malayalam,  was  recorded  in  English  in  the 
form  of  a  narrative  and  was  signed  by  the  Magistrate 
only.  The  same  Magistrate  shortly  afterwards,  pur^ 
portmg  to  net  under  the  Code  of  Criminal  Pnoedur^ 
before  any  evidence  was  rtoorded  agsinrt  V,  eiammed 
him  as  to  this  itstcment  whidi  was  read  orar 
and  translated  to  him.  In  answer  to  questions,  F*. 
admitted  that  he  had  made  it  voluntarily.  Thk 
examination  was  recorded  according  to  the  provisJOT* 
of  s,  864  of  the  Code  of  Criminal  Procedure.  After 
other  evidence  waa  recorded,  T,  retracted  his  statv 
ment.  He  waa  committed  to  the  Senions,  tried,  and 
convicted  mainly  on  his  own  recorded  statement  and 
examination.  The  Deputy  Magiatiste  was  examined 
as  a  witness,  and  stated  that  the  statemmt  recorded 
by  him  was  made  by  r,  and  waa  correctly  recorded, 
and  waa  made  Tolantaiily.  Betd  that  the  record  at 
the  Blatement  made  by  F  to  the  Deputy  Magistrata 
was  not  ftdmisdble  in  evidence  agunst  y.  Per 
Pabibb,  J.— The  pToviaiona  of  s.  164  of  the  Code  of 
Crlmin»l  Piocedure  are  imperative,  and  a.  633  will 
not  render  ft  confeation  adnussible  where  no  attempt 
has  been  made  to  conform  to  the  provisicos  of 
the  former  section.  If  the  oonfeMonftl  statement  of 
V  was  recorded  by  the  Magistrate  in  bis  execntire 
capacity,  it  waa  not  reoeivable  in  evidence  under 
e.  80  of  the  Evidence  Act  The  »ction  of  the 
Magistrate  in  eiamining  P  aa  to  his  oonfeMional 
stfttonent  before  there  was  any  l^id  evidence  on  the 
record  against  him  was  illegal,  and  therefore  tb« 
record  of  such  examination  could  not  be  used  ia 
evidence  against  F.  Inaamuch  as  the  reeoid  of  the 
statement  of  V  was  not  admiaublc^  secondary  evi. 
deuce  thereitf  conld  not  tw  given.  Qnin-EMX'Bxas 
e.  Vauti     .  I.  L.  B^  8  Mad.,  SM 

85.  Beoord  of  statement  befiR« 

Magistrate— Csrft/Ioais  of  Magittrate— Criminal 
Proeednre  Code,  1881,  s.  20B.~A  confe^on  hetna 
a  Magistrate  should  be  raotoded  in  the  langnag«  in 
which  it  waa  made,  and  to  make  it  evidcoce  the 
oertafloate  by  the  Magistrate  required  by  a.  806, 
Criminal  Procedure  Cod^  1861,  must  be  attadied. 
Qdiik  v.  Baxaaixxu  ,       4  zr.  W.,  IS 
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00imi8SI01!l  —eontimMd. 

*.  CONFESSIOIfS  10  MAOmFBATE—eotinutd. 

86.   Sfatimtnt     i» 

foreig*  lamguaga. — It  U  not  oecemry  that  a  sUte- 


.    r  li  the 

lugvi^  in  which  It  ihould  be  lecorded. 
«.  Taimbilu.    Vaixbilis  e.  Ehpsbsb 

^  Ia  R,  6  Oftlo., 


87.  - 


fcMton-  .  ,    _    _ 

and  846.~A  ooufenion  not  mnrded  according  to  the 
I^DTJiuiiu  of  Act  X  of  1872,  t,  S46,  i<  uudmiHible  u 
eridence.    Qdbbs  c.  KiJA  Cbavd  Fu. 

.     QrUN  e. 


SQL Defeat  la  oonfis salon— Cn- 

niiMt  Proctdnrt  Code.  187a,  „.  132,  846.~A 
defect  Id  »  confeuion  tftken  under  1. 122  of  the  Code 
of  dimliXB]  Procedure  cannot  be  remedied,  a«  in  the 
caw  of  an  eiamia»tlon  of  ■  prlwner  under  ■.  946, 
by  evidence  taken  at  Seanom.  Eufbbsb  v.  Habi 
KiRo  Biswas  .  IS  C  L.  B.,  209 


-   Uiuiffiud 


not  rigmed  by  tiia  accnMd  penon  or  ktteeted  by  hii 
nttrt,  uid  it  inadmiuible  iq  evidence  (u.  IKS  and 
S46,  Crimioal  I'rocedore  Code).  The  term  "Freli' 
minary  enqniry  "  in  the  final  danae  of  I.  346  meani 
■nch  enqniriee  ai  are  the  rabiect  of  Cbapa.  XIV 
(of  enqniriei  and  trials)  and  XV  (of  enquiry  into 
caaea  triable  by  the  Conrt  of  Sesdon  or  the  Bigh 
CoQit);  and.  therefore,  that  clante  does  not  apply  to 
confeaiona  recorded  nnder  a.  122,  which  refers  to  an 
vnqniiy  not  during  a  trial,  or  one  held  with  a  view  to 
eonmiittal,  but  an  enquiry  for  the  purpose  of  fra*- 
mrding  oonfeHioDi,  when  recorded,  to  tl»  Hagirinte 
by  whtoii  the  case  of  the  accused  peison  is  enquired 
into  or  triad.  Coniequently,  when  a  coofession  (akeu 
under  B,  122  is  inadnuoaible  in  evidence,  oral  evidence 
to  prove  that  sneh  s  coufeanon  was  mad;,  or  what 
the  terms  of  that  confession  were,  is  inadmisaibla 
•Iso  <s.  91  of  the  Evidence  Act).  Bsa.  v.  Bai 
Satam 10  Bom..  160 


4a ' 


Co^fi^tio^ 


iakf  in  proper  form  *or  aiU\tiriieated  by  Magit- 
trate—Criminal  Proctd^ra  Cede,  1872,  u.  122, 
34S.—Ji  confession,  not  taken  in  tbe  form  of  qncrtion 
•nd  answer,  and  not  authenticated  by  the  Magfatrate's 
eodonemeiit  as  to  ite  accuracy,  ia  inadminible  in 
evidence,  even  though  no  ohjection  ahould  be  made  to 
Us  receptJos:  n.  4G,  122,  256  and  S«6  of  tbe  Code 
of  Criminal  Procedure  and  a.  91  of  the  (Evidence 
Act.  Baa.  c.  Ahsita  Qovutda  .  10  Bom.,  487 
Bnt  sss  EHTkBii  t.  SAaAXBim 

[la  a  I..  B,.  ISO 


OOHrWSBBIOS-  eemfimttd. 

4.  CONFESSIONS  10  MAOISTBATS— oojMtMas.!. 

4L  Criminal    Pro- 

eedmrt  Codt,  1872,  t.  346~CoKfniion  improftrlg 
niierited. — The  direction  of  a.  S46  of  the  Code  '(« 
Criminal  Procedure,  enjoining  that  an  acciued  per- 
•on  shall  iif(a  tbe  record  of  his  confesaon,  ia  not 
ntiiflsd  by  the  following: — "Signatnre  of  A  B  (the 
aceosed) ;  the  handwriting  of  C  B."  Where  the 
eonvict^  of  a  person  was  based  upon  a  confession 
thna  subscribed,  the  High  Court  levened  It,  and  held 
that  the  Scmons  Judge  wai  bonnd  to  prevent  tbe 
prodnction  of  such  a  confession.  Bbo.  e.  Data 
Anass 11  Bom.,  44 

4&  Criminal     Pro- 

etdivt  Codt,  1872,  t.  346—Prtjiidiet—Failurt  by 
pleader  to  talce  objeclion.—Aii  accused  perioit 
whose  aignatnre  ti  a  itatement  made  by  him  to  the 
committing  Magistrate  is  not  t^ken,  as  provided  in 
u  a4&  of  the  Code  of  Criminal  Procedure,  is  net 
prejudiced  thereby  within  the  meaning  of  that  sec- 
tion, nnlcH  he  is  unfairly  afTcctod  as  to  his  defence 
on  the  merits.  Where  a  prisoner  in  tbe  Conrt  of 
Session  wai  reprneutcd  by  a  pleader  who  had  oppor- 
tunity to  object  to  the  admiuibility  of  bis  itatement, 
and  did  not,  the  High  Court  held  that  he  wu  not 
prejudiced.    Bbo.  c.  Dxta  Datai.   .11  Bom.,  387 

48. Confaaalon  tak»ii  by  Maglb- 

tmte  other  thsn  thft  ous  invoBtigfttlng  tha 
eaa»—Certifieale  of  Magiitraia— Criminal  Pre- 
eed»n  Code.  1873,  i.  123.— B.  122  of  the  Coda  of 
Criminal  Procedure,  which  requires  a  Hagistrste  to 
certify  on  a  confession  his  belief  that  it  wae  volun- 
tarily made,  does  not  apply  to  the  esae  of  a  confesaion 
taken  by  a  Hsgistrate  who  is  actoally  iovostigating 
tbe  csaa  and  examining  the  witnesses  preparatory  to 
commitment,  but  to  a  case  where  some  othra-  Uagistnte 
takes  ft  GMf esuou  and  forward*  it  to  the  JIagistnte  bf 
whom  the  case  is  enquired  into  nr  tried.  Qnui  c 
Jbtoo  .    BS  W.  B.,  Cr.,  18 

44.    Memorftndom    of    Hogis. 

trate  aa  to  volaatarineas  of  oonfeaslon— c'W- 
mitial  Prooedwre  Code,  tt.  122  and  S4S—Admitnbi- 
litg  i«  etideitee. — A  confesdon  recorded  under  s.  122 
of  the  Code  of  Crioiinal  Procedure  to  be  admismblo  in 
evidence  mnit  not  only  bear  a  memonndun  that  tbe 
Uagistrate  believed  it  to  have  been  volnntarily  made, 
but  also  a  certificate,  under  a.  346  of  tbe  Code,  that  it 
was  taken  in  the  Magistrate's  preeenee  and  hearing, 
and  contains  accontely  the  whole  of  the  statement 
made  by  the  accused  peraon.  No  oral  evidence  can 
be  received  to  prove  the  &ct  of  a  confession  if  the 
eonfnsion  itself  be  inadmiadble.  Baa.  c.  Shivta 
[L  L.  B.,  1  Bom.,  818 

46,  . AttMtatioii  of  reoord~CH- 

mi'iiat  Proeedmre  Code,  t.  346 — Confetiion  made 
to  trgi'V  officer  at  lime  of  trial. — The  attestation 
required  by  ■.  S46  of  tbe  Criminal  Procedure  Code  is 
unnecessary  ifhsn  a  confesdon  is  made  in  Court  to 
the  officer  trying  the  case  at  the  time  of  trial.  Ix 
TBB  mTiBB  os.CHiimLAa  Shah 

[L  Ii.  B.,  8  Calo,  7B6:  9  O.  Zi.  B^  817 

49.  I-—.  KvldeniM  oT  raoording  offl- 

eer  when    oonfowioii    dafbotlT*— CrmMoi 


lizcdbyGoOt^Ic 
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C01fTBBeiOS—ec»iiKtieJ. 

4.  COMFES6IOH8  TO  lUQIBTRATE—otmfiimed. 


Whea  the  confession  of  >  priaonerander  ■.  122  • 
Cnima&l  Procedure  Cods  wu  not  tskeii  in  ine 
nunner  provided  by  B.  346,  and  WM,  therefore,  defective 
— Stld  Uut  tba  evidenoB  of  the  recording  offlcor, 
that  luch  ouDfeauon  WM  ftctusll;  made,  wnt  inKdmii- 
■ible  to  remedy  the  defect.  In  bb  Bhfbbbb  d. 
Haitmoo  Tanooxsb 

[1. 1,.  B.,  4  Calo.,  698:  4  C.  Z^  B.,  1S7 

QCHH  D.  Chuhdba  Bkuttachambb 

[34  W.  B„  Cr.,  48 

47_  . —  ConfbBBton   to    KaglBtrate 

daring  enquiry  held  previoiul;  to  oom- 
inltta,\— Criminal  Proetdnre  Code,  it.  122  and 
846. — When  ■  confeuion  is  msde  to  a  Magiitnte  by 
•n  acented  peraoo  during  ui  enqairy  held  previouBly 
to  the  cue  being  taJieo  np  by  the  committing  officer, 
and  by  an  officer  actins  merely  u  x  recording  officer, 
It  miut  he  recorded  in  atrict  accordance  with  the 
proviiioni  of  n.  132  and  346  of  the  Code  of  Criminal 
Frocedure.  If  the  provwnng  of  theee  sectioni  have 
not  )ieeo  fnlly  complied  with  by  the  recording  officer, 
the  Conrt  of  Sesuon  cannot  take  evidence  that  the 
sccnud  penon  duly  made  the  atatement  recorded  i 
and  in  oaua  where  evidence  can  be  taken,  a  Conrt  of 
n  I  nil  II I  li  not  at  liberty  to  treat  a  depoaitjoni  lent  up 
with  the  record  and  made  b;  the  recording  ofllcei 
befive  the  committing  officer,  to  the  effect  that  the 
■cciuad  penon  did  in  fact  duly  make  before  liim  the 
■tatement  reccvded,  at  evidence  of  that  fact. 
In  mob  a  ca*e  the  Tcoording  officer  muit  himaelf 
be  called  and  examiaed  hy  the  Conrt  of  Seadon, 
except  in  caaea  in  which  tlie  preience  of  the  reoording 
officer  cannot  be  obtained  without  an  amoant  of 
^lay  or  expense  which,  nnder  the  circnmataneea  of 
the  case,  the  Court  of  Session  couaidera  nnreaaonahle. 

NOSHAI   HiSTBI  «.  EKPBBU 

[L  L.  B.,  6  Cftle,  968:  S  C.  I*  B.,  368 

48.  — —  Confeasion     reoorded    by 

KaslstTaite  n-lio  afterwards  bolds  the  pre- 
limlaary  ex&mlnaitloii—Crintitai  Prvctdurt 
Code  (Act  X  of  1S72J,  u.  1S3,J93,  848.— X  con- 
feasion  recorded  by  a  Hagiatcate,  who  afterwards 
eondncta  the  enquiry  preliminary  to  committal,  and 
has  jnriediction  to  do  so,  ia  to  be  treated  as  an 
examination  under  a.  193  of  tbe  Criminal  Frncedura 
Code,  andnotaaaconfesnon  recorded  nnder  a.  122,  not- 
vrithatanding  that  the  priaoner  may  have  been  brought 
before  tbe  Magistrate  before  the  concluaion  of  the 
police  invertigation.  To  such  a  eonf  esaion  consequen- 
tly the  pcovisioDs  of  the  last  paragraph  of  a«4ion 
846  apply.  8.  122  of  the  Cruninal  Procedure  Code 
oontemplates  and  providea  for  caica  in  which  confea- 
^nna  are  reoorded  by  a  Ha^iatrats  other  than  the 
Hi^stiate  bj  whom  the  ease  la  enquired  into  or  tried. 

BUFBSBB  V.  AmriTTABAM  SlNOH 

[LXi.Il,  6  Colo,  964:6  0.  I,.B.,9S7 

49.  ■  Conflwaion,  mode  of  reoord- 


CO'STSBBtOHt—conlinued. 

4.  CONFESSIONS  10  XAQlSTBi^JV-eimtiuutJ. 
rvcordins  of  a  oo»fettio%  or  tlaUmaHi — Magittrata 
ricording  a  eonfeiiio»  and  holding  tnbitgneai 
judicial  imquirg. — Whether  a  confession  made  by  • 
priaoner  to  a  Magistrate  be  regarded  at  a  statement 
under  s.  164  or  under  a.  884  of  tbe  Code  of  Criminal 
Procedure,  the  terms  c^  the  law  require  that  the 
record  should  be  algned  not  only  by  uie  parson  who 
makes  the  confearion  or  it  nntkr  examlnawon  hnt  also 
by  the  JIagistrate  and  that,  in  addition  tlUMito,  there 
should  be  a  certifi«ate  In  the  terms  preacribad.  Sneb 
a  conf  etrion  or  stataneot  to  be  admUble  in  eridenea 
must  strictly  comply  with  the  tarns  of  the  law. 
The  defect  in  recording  a  eonfeatlon  may  be  remedied 
nnder  a  633,  Criminal  Procedure  Coda,  by  examiniiig 
the  Hagistiate  who  recorded  the  conf  eadon.  A  oonf  e» 
tion  freely  made  to  a  Hagistiate  and  recorded  nnder 
a  164  of  tbe  Code  of  Cnmiiul  Procedun  is  admis- 
lible  in  evidence,  and  the  fact  that  after  the  confea- 
aion  to  recorded,  the  same  Hagittrate  holds  the 
subsequent  judicial  inquiry  and  commits  the  cats  to 
the  Court  Id  Seation  does  not  make  the  confession 
inadmiiuble  on  that  ground.  Smpr§i>  v.  .imaJ- 
ram  Singh,  I.  L.  E.,  0  Calc,  954,  explwned  and 
distinguished.  A  Ma^ltrate  may  become  ^squali- 
fled  £rom  dealing  with  a  case  by  reason  of  tome 
previoua  adion  taken  by  him,  but  the  cbstraeter  of 
the  evidence  and  itt  admittibility  cannot  be  affected 
by  hit  BUbseqnent  conduct ;  or  In  other  words,  what 
it  admisaible  in  evldcoce  cannot  become  inadmiadble 
through  the  course  tnbtequently  taken  by  a  Magis- 
trate. Ektbbss  v.  Lai.  Shbtch    8  O.  W.  IT.,  f67 

CO,  ConfiMwlon  made  daring  or 

befbre  Investlgatloii  by  po\ii»^Staitinent  l> 

Magitlraie  other  than  the  ont  htUding  tnqnirg — 
Criminal    Froendnre    Code,    1872,  «.  laa,  846.— 

5.  122  of  the  Criminal  Procedure  Code  (Act  X  of 
1BT2)  does  not  apply  to  a  cc»ifenion  recorded  by  a 
MagUtrate  acting  under  Ch.  XT  or  Ch.  XVI^ 
but  to  a  confntion  made  to  a  Magistrate  othee- 
ttnui  the  Magiatrate  by  whom  the  case  bat  to  be 
enquired  into  or  tried  j  and  to  a  confeMi<ni  made 
daring  or  before  th( 
tion   by  the  police 

Hani       ....     6  a  Ik  B^  ass 

6L    ConfesBlon    made     oom.- 

menoameiit  of  prooeedlnga — CrimimU  Fro- 
cedtire  Code,  1872,  «.  123,  346—Frotnpt  record  of 

eonfettiont. — A  conf  canon  made  by  an  accnaed  person 
be&re  a  Magittnte  who  baa  juriadiction  to  deu  with 
the  matter  to  which  it  relates,  may  be  made  the  cam- 
menoement  of  a  trial  or  enquiry  under  Chap.  XV 
of  the  Criminal  Procedure  Code,  and  be  treated  at  a- 
confesaion  cader  s.  346,  whether  or  not  the  case 
he  atill  under  the  inveatigatiDn  of  the  police.  Fer 
cartViM,— The  object  of  i.  122  of  the  Code  of 
Criminal  Procedure  it  to  enable  any  Magiatiate,  other 
than  the  Magittiate  by  whom  the  cate  it  to  be  tried 
ra  enquired  mto,  to  record  a  oonfesaon  promptly. 
Sehari  Sa^i,  B  C.  L.  B^  338,  and  Seg.  v.  Skivga, 
I.  L.  S.,  J  Som.,  S19,  discoaaed.  Eribkbo  Moma 
6  C.  I..  B,  SB9 

'    M^B- 

trftt«  aot  ia  prescribed  totxa-Svidewre  Act 


lizcdbyGoOt^Ic 
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DIOBST  OF  CASES. 
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COJH  FJBBBIOn'-~eof>(i » lud. 
A.  COHFBSSIOMS  TO  MAGISTBATB-<o»K(«m<J. 
t.  24— Act  Xof  1872  (Cri'miNaf  Trocedure  Code). 
n.  123,  346. — A  confrsBion  does  not  befome  irrclc- 
vsnt  merely  becscse  the  roemorandnm  required  by 
law  to  be  attached  thereto  by  the  H&giatrate  taking 
it  has  not  bam  wriUai  in  the  eiacl  form  pmcribed. 

EXTESBB  OV  iKSIl.  c.  BOAIHOB  SlHOB 

[L  14.  B„  3  AU.,  838 

68.   Criminal    Pre- 

eedmv  Code,  ISTQ,  tt.  123,  d^.—Admittibtlits  in 

etiideiKa. — WIimb  a  Mkgiitr»te  in  taking  the  confes- 
■ion  of  k  priioDGr  under  a.  123  of  the  Criniiiial  Proce- 
dure Code  oiniti  to  take  it  in  writing,  with  the 
formalities  picicribed  by  «.  S46  cf  that  Code,  mch 
confeaaton  ii  not  sbsdntely  inadnunible  in  evidence. 
ETidence  ma;  be  taken  to  ihow  that  the  priaoner 
duly  made  the  statement  recorded.  Sag.  t.  Bkivya, 
I.  L.  S.,  1  Bom,  1)19,  dinented  from.  Eufbihb  r. 
Bavahjitta        .        .        .  L  Ii.  B.,  S  Mad.,  6 


64.   - 


■  Cflrtifimta  not  recorded  Kt 


tima  of  oonteoBlon—Criminal  Protadure  Code, 
1^2,  t.  122—AdmitnUUtg  >•  reidtnee.—ll  the 
certificate  required  by  ■.  ISS  of  the  Code  of  Criminal 
Proeedore  (Act  X  of  1S72),  that  a  confewion  Is 
Tolantarily  made,  ii  not  recorded  by  the  Magiitrate 
at  the  time  the  conf  eadon  ia  made,  or,  at  any  rate,  on 
the  day  it  ia  reduced  to  writing,  the  confeaiion  it  bad 
and  inadmiaiible  in  eridence.  To  render  the  atate- 
meut  of  one  person  jointly  tried  with  another  (or  the 
«me  (.Bence  liable  to  oonuderatioa  agunit  that  other, 
it  ii  nec'issry  that  it  ihonid  amonnt  to  a  dittinct 
confeKion  of  the  tScnce  citarited.  Empbebb  e.  Daii 
Naxsu       f.        .        .       i:  Ii.  B.,  e  BomiH  288 

66. X^unlnAtlon  not  reoorded 

In  proper  fbnn — Srror  in  racardimg  examina' 
tio* — Qtiartion  and  aimoer — Siatemni  of  arefuai 
ptrton— Criminal  Proeedurt  Coda  (Ad  Xqfl872), 
a.  S4G^Admithb\lits  i»  eTtdanee. — The  oonfeuion 
of  an  acensad  person  was  recorded  in  a  simple  narra- 
tive form  instead  of  in  the  ahape  of  question  and 
answer  as  required  by  the  Code  of  Criminal  Proce- 
dure, a.  346.  There  was  nothing  in  the  character 
of  the  confcssicoi,  or  In  the  circumstances  of  the  case, 
to  lead  to  the  inferoice  that  the  accnsed  had  been 
prejudiced  by  the  eiror.  Said  that  the  error  did 
not  affect  the  admisubility  of  the  statement  in  evi- 
dence. I»  TB«  kattbb  or  lax  rarirton  oi  kdbshi 
Shueh.    EiuusB  c  KmisBt  Shiisb 

CL  Ik  B.,  8  Calo.,  616 
TiTU  Mata  e.  Qvxiit 

[L  Ik  B.,  8  Calc  ei8  note :  1  G.  I^  B.,  1 

66.  Conftulon  not  reoorded  in 

langnAge  in  irtaloh  it  Is  ^veni  admlssibilltr 

of  In  evidence — Crimaaf  froenliirs  Coda  (Ad 
Xof  1882),  It.  164,  364,  tmd  533—Ecidaiica  Act  (I 
ilf  1872J,  t.  BlSxaminaUon  of  acemad—Da/tct 
in  eoa/Hjioa.— An  aceated,  when  in  custody,  made  a 
confes^oQ  to  a  Deputy  Hagiatiate  in  the  presence  of 
a  Sub-Inspector,  and  during  an  investigation  being 
held  into  a  case  of  murder,  ander  tho  provisions  of 
Chap.   XIV  of  the  Criminal  I'rucodure  Code.    The 


CONFEBBlOTS—ermliitmad. 

A.  CONFESSIONS  TO  llAQISTKATE— oai^fawi^. 

confession  was  recoided  by  the  Deputy  Huiatrate 
io  English,  though  made  in  Hindi,  which  the  Deputy 
Uagiatmte  perfectly  well  understood  and  could  write. 
It  purported  to  have  been  recorded  under  the  provi- 
sions of  s.  164,  and  was  in  reply  to  one  queation  which 
was  set  out.  The  record  bore  the  signatures  of  the 
accQsed  and  of  the  Deputy  Magistrate,  as  well  as  the 
ccitifleate  as  Tcqoired  by  the  section.  It  occupied 
■bent  five  paigea  of  foolscap.  At  the  trial  the  Ses- 
sions Judge  excluded  this  coofeasion  on  the  ground 
that  not  liaving  been  recorded  in  the  language  in 
which  it  was  ms3e,  and  there  being  no  reason  why  it 
should  not  have  been  id  recorded,  the  docnment  wai 
inadmissible  in  evidence.  He,  however,  called  the 
Deputy  Magistrate  as  a  witnea,  and  admitted  in 
evidence  his  statement  as  to  what  the  accnsed  told 
him.  This  evidence,  which  occupied  only  a  few  lines, 
was  to  the  effect  that  the  accused  told  him  he  had 
committed  the  mnrder,  and  on  this  evidence  alone 
the  accDsed  was  convicted.  On  appe&l,  held  that 
the  provirions  of  s.  164  read  with  s.  364  ate  impera- 
tive as  to  the  language  in  which  a  confession  ia  to  be 
reconled,  and  that  s.  ESS  doca  not  contemplate  or 
provide  for  any  non-compliance  with  the  law  Id  this 
respect,  and  that,  therefore,  as  it  was  not  impraa- 
ticable  to  record  Uie  confes^on  in  Hindi,  the  Sesnons 
Judge  was  right  in  refusing  to  admit  the  document 
in  evidence : — Bald,  further,  thut  the  Sessions  Jndge 
erred  in  admitting  the  oral  evidence  of  the  Deputy 
Magistrate  as  to  what  the  accused  told  him,  as,  seeinK 
that  he  was  acting  under  the  provisions  of  s.  164  iS 
the  Criminal  Procedure  Code,  the  eonfesrion  was  matter 
whichwasrequiradbylaw  to  be  reduced  to  the  form  bf 
a  document,  and  therefore  under  s.  Ol  of  the  Evidence 
Actno  evidence  could besiven  In  proof  of  such  matter 
except  the  document,  where,  as  in  this  case,  it  was 
in  existence  and  forthcoming.  Hald  also  that,  as 
the  defects  in  the  record  could  not  be  cured  ander 
s.  683  of  the  Criminal  Procedure  Code,  aud  no 
secondary  evidence  could  be  given,  no  proof  of  the 
eoafessicn  could  be  given,  and  the  accused  must  be 
acquitted.    Jai  Nasatak  Bai  d.  Qdebh-Eufrbbs 

[L  L.  B.,  17  Calo.,  86!S 


67. 


Criminal    Pre- 


cad¥ra  Coda  (Act  X  iff  1682),  ta.  164,  864,  and  Si 

— Examination  of  acemmd. — Where  a  confesnon 
made  in  Hindustani  was  taken  before  a  Snb-divi- 
rienal  Magistrate  and  waa  recorded  by  the  Court 
OfBcer  in  Bengali,  that  being  the  language  of  the 
Court,  and  where  it  appeared  that  the  Magistrate 
himself  was  a  Hahomedau,  and  it  was  contended  that 
he  must  be  taken  to  have  been  able  to  record  the 
coufcsdon  in  the  language  in  which  it  was  given, 
there  being  no  evidence  to  the  txaAaxy,—Bald  in 
the  absence  of  such  evideoce,  the  Oiurt  should 
presume  that  the  proceedings  of  the  Magistrate  were 
conducted  in  accordance  with  law,  and  that  in  tho 
absence  of  anything  to  show  that  it  was  practicable 
for  the  officers  of  his  Court  to  record  the  statement 
in  Urdu,  it  could  fairly  be  held  that  the  Magistrate 
fonnd  that  was  impracticable,  and  adopted  the  alter- 
native allowed  by  law  of  having  the  confession 
recorded  ia  the  Court  language.     Jai  Karayan  £ai 
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V.  Qtum-EnpreMi,  I.  L.  S.,  17  Cale.,  863,  doabted. 

[L  L.  B,  18  Calo.,  649 

ea — ' Critninai  Proof 

d«fi>  Codt  fiesaj,  I.  8S4~Btcording  rtattnenl  of 
atenttd  on  »xiainnaUom  btfort  Magittrate.—Whae 
BD  acctued,  &  Hampori.  wu  examined  btfore  the 
Hagiitnte  throngh  an  iaterpreter,  who  obtained  his 
tuuiren  In  Manipori,  and  thef  were  recorded  ia  tint 
kngn^e,  and  the  interpreter  tiaoiUted  them  ioto 
Bennli,  and  the;  were  recorded  by  the  Itagiitrste  in 
BngUthi  and  the  itatement  in  Gngliih  and  that  in 
Ibnipori  were  found  to  iJBai,—Seld  that  the 
itatcmomt  recorded  b  Manipori  muit  be  takem  to 
b«  the  record  in  tbe  caie.  Had  the  Uanipnri  ctate- 
aient  not  been  made,  the  Ua^trate  by  recording  tbe 
■tatement  in  Engliih  would  not  have  (&ictl;  complied 
with  the  (l^rit  vid  intetition  of  t.  364  of  the  Criminal 
Froeedare  Code,  thcngh  the  record  in  Engliah  might 
not  necevarily  have  been  InadifiHibla  in  evidmiee. 

QCXSK-BlfFBlfB  X.  hkHtJ.  SlKBJk  6AJA0. 

[t.  Z^  B,  ai  Calo.,  843 

SO.  Criminal    Prtt- 

«#i«r«  Codt  fiasaj,  t.  864— The  oonfMilon  of  an 

.^ociued  penon  made  in  Ben^i,  the  language  (n 
wMch  the  accnied  wae  eiatmned,  wa*  recorded  in 
Bnglith.  The  oonmiitting  Uagiitrate,  in  hU  evidence 
tn  Court,  nid  that  he  conid  not  write  Bengikli  well, 
and  that  there  w>4  no  Uohnrrir  with  him  at  the 
time  what  the  confesgion  was  reoorded.  Held  the 
nroTiaiona  of  a.  864  of  the  Criminal  Prccednre  Code 
Sad  beeo  nffieiently  complied  with.  Jai  Ifaragan 
£ai  T.  Qum-Smpntt,  I.  L.  S.,  17  Calc,  862, 
diitiAgniihsd.    QoBir-EnzBas  r.  B^zu  Mu 

[X  L.  B.,  as  Calc,  817 

60. Confession  to   Frssldenor 

KagistrHU— Aafmufrf  of  pritotfr  node  btfort 
inqnirS—BlatoMtut  vfpritoner  made  in  tie  tOMrie 
tlf  or  after  inqniry—Crimiiuil  Froeeiare  Code 
fiasaj,  M.  164,  864  and  53S~Examtnalion  of  at- 
cntedptnont. — The  aectiont  cumpriied  in  Chap.  XIV 
of  Uie  Criminal  Piooednre  Code  (Act  X  of  18821  (ei- 
oept  i.  156),  do  not  applj  t«  tbe  Police  in  the  Preii- 
dency  towni,  and  oonieqnently  a  (tatement  or  oonfe»- 
•ion  made  to  a  Prendency  HagiBtnte  does  not  come 
within  a.  164,  and  the  procedote  prescribed  in  regard 
to  the  recording  of  itatementg  or  confeuioni  by  that 
■ection,  and  (by  reference)  i.  aS4,  doe*  not  apply  to 
■tatementa  aod  oonfeuioni  recorded  by  a  PrMidency 
Hagiltntebeforetbecommencementof  thetrial.  Bnt 
mch  gtAtcment  or  eonfenion,  though  not  taken  nnder 
fl.  194,  if  admJBBble  in  evidence  againrt  tlie  priioner. 
Qneen-Smprni  r.  SUmadhnb,  I.  L.  S.,  IS  Caic, 
06B,  followedontbii  point.  Duringan  inquiry  before 
•  Prendfflicy  Magirtrate  affrr  the  evidence  for  the 
pro»ecol^oa  wai  taVcn,  Q^e  Hagiitrate  examined  the 
accnud  ander  ■>.  209  and  812  of  the  Criminal  Pra- 
cednre  Code.  The  accnied  was  examined  in  Maratbi, 
bnt  the  qnertion»  and  aniwer*  were  recorded  in 
Englieh.    The  H>«irtiate  deponed  at  the  trial  that 

'  it  wa*  the  invariable  practice  in  hia  (^jnrt  to  take 
down  depodtiinil  in  Engliih,  and  that  he  oonld  not 
h^a«elf  have  acoiinttely  recorded  tbe  prUonir't  itAte- 
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ment  in  Harathi.  He  alio  depoaed  that  the  atate* 
meat  wal  correctly  recorded  in  Bogliab,  and  tlMkt 
each  qneition  and  snawer  whm  recorded  wae  inter- 
preted to  the  accnaed  in  Maratht,  and  that  tlie 
accnaed  then  made  hit  mark  at  the  end  of  the  reoorded 
■tatement.  He  further  atateii  fliat  there  were  at 
band  native  tobordinite  oSdali  of  hii  Coort  who 
coald  have  recorded  the  atatenient  in  Haratl^  bnt 
that  he  himaelt  bad  not  aofficiNit  knowledge  of 
Marathi  aa  to  be  able  to  read  what  wai  written  by 
foch  a  anbordinate,  or  to  ntiifactorily  check  or  teat 
the  eorrectuen  wltJi  witicb  it  repreaented  tjie  atate- 
men(  made  by  the  accnaed.  Stld  that,  aaanming 
that  it  waa  practicable  to  record  the  ttahment  in 
Uaratlii  and  that  oonaeqneotly  it  waa  irregular  wltb 
reference  to  a.  SS4  of  the  Code  to  record  it  in  Engliali, 
the  atatement  waa  nevertheleia  admiaaible  in  evidaic« 
under  a.  633,  the  irregularity  not  having  injured 
the  accnied  aa  to  bia  defence  on  the  merit*.  Jai 
yaragan  £ai  v.  Qutin-Empren,  I.  L.  S^  17 
Cale.,  862,  diaaented  from.  Qmiv-Kiauia  v. 
TiBBUtBuMi  .  .  L  I..  B^  ai  Bom,  4M 
61. —  Confbsslon  not  slcnod  by 

the  B,aaOJaod.—AdmitnhHitg  of  tnch  eonfettion— 
Parol  tmdtnct  admiiiihle  to  provt  tke  temu  ofiXt 
eonfetnon. — 8.  688  of  the  Code  of  Criminal  Proce- 
dure (Act  S  of  ISSK)  ii  intended  to  apply  to  all 
caaea  in  which  the  ^rectiona  of  the  law  have  not  been 
fully  complied  with.  It  appliea  to  omiaeiona  to 
comply  with  the  law  aa  well  aa  to  infraetiona  of  tlw 
■Sm^tu  V.  Viiram  Sabivi,  I.  L.  S^ 


Eai   ' 


21    Bom.,   ISB,  fillowed.    Jot    Ifaraya 


boTo.     The  accnaed  waa  charged  with  murdar. 

the  trial  a  oonfeMi^n  made  bj  him  before  the  com- 
mitting Magiatiate  waa  tendwed  in  evid«nce  agonal 
him.  The  Senioni  Judge  rejected  the  coof^iaiui  a* 
inadmiaaible,  aa  it  did  not  bear  the  mark  ta  iignatnra 
of  the  accnaed,  and,  aa  there  waa  no  other  relialjle 
evidence  to  bring  home  tlie  chane  to  tiie  accnaed,  lie 
waa  acquitted.  Stld,  reveraing  uie  order  of  acquittal, 
that  though  the  record  of  the  coDfeaaiaii  waa  ad- 
tniHible,  parol  evidence  could  be  given  of  the  ternia 
of  the  oonfesdon,  and  tlioae  termi,  wben  proved, 
might  be  admitted  and  uaed  aa  evidence  againit  tbe 
accnaed  under  a.  EiSS  of  the  Code  of  Criminal  Proce> 
dure  (Act  S  of  1862).  Tbe  accuaed  wm,  therei^ut^ 
ordered  to  be  lo-tiied.  Qctbsh  EuBKiaB  v,  Bj.aBir 
[L  K  B.,  as  Bom.,  SSI 
82. BTideaoo,  AdmiaBlblUty  of 

OOOfeSBion  in— Qwifion  and  aturer  -  Uemaraa- 

dnm  in  Kngliik  bg  Maoittraie — Crinnnal  Proet- 
durt  Code  (Aat  X  of  1882) ,  ii.  164,  864  and  533.— 
It  ia  not  neceaary  that  the  Engliah  memorandum 
referred  to  in  para.  8  of  a.  364  nf  the  Criminal  Prc- 
cedure  Code  should  be  made  in  respect  of  conf  essiona 
recorded  nnder  a.  164,  aa  the  manner  in  wliich  anch 
a  confeaaion  is  to  be  recorded  under  the  pnivitiona  of 
that  aection  ii  fully  eet  ont  in  the  first  two  paraa. 
of  a.  364.  A  confcsaioa  of  an  accnaed  peraon  waa 
recorded  Ijefore  a  Deputy  Magirtrate  by  one  of  fail 
clerks,  under  the  provisions  of  i.  164  of  the  Cri-' 
minal   Prooedure  Code,  while  the  case  waa  under 
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the  Depaty  UegMnie.  A  further  confeaion  wm 
ncorded  by  the  HagiitntU  ander  the  proviuoui  of 
a.  864,  while  the  cue  wu  beiog  bawd  before  him. 
Both  eoida^ioa»  were  recorded  in  lumtive  fofm, 
■nd  tbe  ^nntknw  mi4  tagwat  were  not  Ukea  down. 
At  thetiul  before  the  Btmiata  Jndge  both  confee- 
rioni  were  pat  hi  eridence  uid  no  evidenoe  wu  given 
ondtT  the  pTovinmu  of  i.  583  ot  the  Criminal  Fioc«- 
dore  Code  that  the  accnied  do];  aade  the  itatomente 
recorded.  The  accused  waa  ocmvictcd  mauily  on  the 
■tnngth  of  the  eonfeidoD*.  Stld  npon  the  anthority 
of  fhedecinonin  ZVtitifayii  r.  Tkg  Qtuen,  I.  L.  S., 
8  Calc,  618  note,  that  ai  the  acciuad  wu  not  pre- 
judiced by  the  qneationi  and  aniwert  not  being 
recorded,  >t  wu  nnneeemiy  for  the  judge  to  ta^e 
evidence  nnd^  >.  &S3,  and  that  the  craiTicUon  baaed 
on  the  coofeidoni  unit  be  upheld.  FssOo  Uahto 
V.  QcBBK-KxEUM        .    I.  X.  Bi  14  Csla,  688 

08, Btatemant  raoorded  by  ft 

lC*st>trate— CriMtMl  Froeedfrt  Cod*,  1883, 
t.  164—Evidtiiea — Judiei^  proeetdiug—aiting 
Jalte  tvide»ee—Ftnal  Code  (Act  XLV  of  ISSOJ, 
u.  191  and  199.— A  itatemmit  taken  by  a  third-clan 
Hagiitrate  under  ■.  1 64  of  the  Code  of  Ciioinal  Pn>- 
eednre  (Act  X  of  1S82),  luch  UagUtrate  not  having 
aathority  to  carry  nn  the  prelininary  inquiry  in 
the  caw,  ii  not  evidenee  in  a  etage  of  a  jumcial 
proceeding  within  the  nwaning  ot  n.  121  and  ISS 
of  the  Ptnal  Code,  lach  that,  when  the  ttatemoit 
i>  contradicted  atterwarda  before  the  Hagietrate 
hariog  JBriadiction  and  eserdung  it  in  the  prtlimt- 
naiy  inquiry,  it  will  form  »  riflcient  buis  for  an 
altematire  cbal^  of  giving  falie  evidence  in  a  judi- 
cial proceeding.    QvVMJI'StaifRaa  t.  Bhabma. 

[;LI..B.,UBom.,70B 
Bm  Qims-bipKiM  s.  Ebix 

[ri..B^aaAiL,uis 

•nd  QoBBR-SunuaB  r.  Auov  Eon 

[Ll4.&,lSKacL.4». 

64. Defbet  In  aonfesBloa — CW- 

minal  Prandtire  Code  (Act  X  of  1882),  tt.  1, 164, 
864,  S33—Ei>ide»ei  AH  (I  of  1872),  u.  21,  36,  80 
-^Frttidencg  lomu,  JnvettigatioMM  in,:— An  accnicd, 
b  cuitody  at  the  time,  made  to  a  Magirtiate  in  (^ 
eutta,  In  the  ouuru  of  a  police  inveitigation  held  in 
Calcutta,  a  itatemmt  oonfnjng  that  be  had  mar- 
dered  hii  father.  The  acctued  (poke  and  underitood 
Engliih,  and  the  lbkg!(tr«(e  qneitioned  him  in  Eiig- 
liih,  and  wu  aneweTed  lometiiiiea  in  Engliih  and 
■ometdnicfl  in  Bengali.    Whenever  the  ajuwen  were 

eren  in  Engliah,  they  were  to  Uken  down ;  when 
Bengali,  thej  were  written  &nrn  in  Bogliih 
•nd  read  over  to  the  accnaed  in  that  langnage,  who 
•eeepted  the  Engliih  u  bring  the  meaning  of  that 
whidi  he  had  itated,  and  agiKd  Uie  docDmcnt  in 
(he  prewnce  of  the  Hagiitratek  who  attied  the  nraal 
certmcate  thereto.  In  taking  lUi  confeHion  the 
Hagiitrate  purported  to  have  acted  under  m.  164  and 
164  of  (he  Criminal  Procedure  Code.  At  the  trial, 
•nbicqneutly  to  the  admii^ciii  of  (lie  oDufewion  in 


COHTESSIOIT— ooah'sMd. 
A.  CONFESSIONS  TO  UAGISTKATE— coa^taac.?. 
evidence  under  b.  80  of  the  Evidence  Act,  the  Hagii- 
trate wu  called  aa  a  witnen  and  deposed  to  the  above 
ft/da  with  reference  to  the  Isnguwe  in  which  the 
coof  raeion  wu  taken  and  the  mode  hi  which  it  was 
reooidsd.  Held,  on  a  reference  to  a  Full  Bench,  u 
to  whether  the  eonf  eiiion  wu  inadnuiaible  in  evidencs 
by  rtMon  of  lotDe  of  the  aniwert  havinv  bean  ^var 
in  Bengali,  but  recorded  bi  Engliih,  that  the  pro- 
viaioni  of  a.  164  of  the  Code  had  no  application  to 
rtatementa  taken  in  the  conne  of  a  potieo  inveitiga- 
tion made  in  the  town  of  Calcutta,  and  that  con- 
sequently M.  864and  B3S  had  no  appUcation.  Sild, 
neverthdeaa,  that  the  docnmmt  wu  properly  admit- 
ted npon  the  evidence  of  the  Magii^ate  under  the 
proviiinng  of  i.  26  of  the  Evidence  Act.  Semhle— 
The  proviiiooi  of  a  161,  u  read  with  i.  864,  would 
not  be  complied  with,  where  aniwen  made  by  an 
accnaed  to  a  Hagirtrate  in  one  language  are  taken 
down  in  another,  unleu  it  could  be  shown  that  it  wa* 
impracticable  to  have  taken  dnwn  the  aniwera  in  the 
language  in  which  there  were  given ;  and  farthei 
that  tbee  would  be  grave  donbt  if  luch  a  defect 
conld  be  cored  by  s.  sS.  QDBafl.SKPBBSS  ■,  Nil. 
]UJ>BU3  UiTiss  .        .    L  L.  B.,  Ifi  Calc,  S6fr 

66. SzKmliuition  of  aenued  per- 
sona at  preUminarT  inTestlgatian— CWniiMf 
Proeedtre  Code,  18W,  n.  IBO,  K4,  9M,  BSS—Eti' 
dtmee  Act  (I  <tf  1873),  t:  21,24,  SB. «.— A  Deputy 
Hagirtiate  wu  deputed  by  the  Diitrict  Uagl^ate 
nnder  ^  169  of  the  Code  of  Criminal  Ptooednre  (X  td 
1882)  to  hold  an  inveftigation  into  a  eaie  of  mnrder, 
and  recorded  the  itatemente  of  the  aecuaed  pervina. 
Held  that  the  atatemente  were  rightly  rejected  u 
inadmiwble.  The  rule,  laid  down  in  >.  aj  of  (he 
Evidence  Act,  moat  be  taken  subject  to  the  special 
ptoviuoni  relating  to  confcuioni  and  iMenients  of 
accuacd  peroons  enacted  in  is.  34,  26,  and  26  of  the 
Evidence  Act,  and  as.  164  and  864  of  ttie  Code  of 
Crininal  iProcedure.  Were  it  otherwiae,  confeuiona 
and  statements  of  aecnsid  peraoni  not  recorded  in 
accordance  with  the  requireroenta  of  as.  164  uid  364 
of  the  Code  might  he  proved  ai  admissiun*  by  the 
accused,  aod  the  wbolesame  ptoviaians  elaborately 
laid  down  in  tfaoee  (wo  aeetloni  ptactiealty  reduced  to 
a  nnUity,  Nor  can  a.  688  of  the  Code  be  couatrued 
to  &voar  that  view.  Under  that  aection,  when  a  con- 
fession or  other  statement  of  an  accused  person  ia 
duly  made  in  accordance  with  the  pmviiioDa  of  law, 
but  in  the  recording  of  it  those  provirioiii  have  not 
been  fully  eonplied  with,  ond  evidence  ii  admiarible 
to  prove  (bat  the  ecDfeuico  or  other  atateirent  wu 
duly  made.  The  defect  which  the  section  ia  Intended 
to  cure  ia  not  one  of  aubitanoe,  but  of  form  only. 
Quun-Emp-UB  v.  Virtm,  I.  L.  B.,  9  Mad.,  224, 
and  Jai  Xaratan  Sai  v.  Quitn-Smpreit,  I,  L.  S., 
17  Calc,  870,  followed.  The  itatemcnta  having 
been  recorded  by  a  Hagirtrate  not  being  a  poliee- 
ofllcer,  in  the  coune  of  an  Inveitigation  under 
Ch.  XIV  of  Uie  Code,  the  provinons  of  a  164  must 
be  obao'Ted.  The  atatanenti  contemplated  by  that 
lection  ihould  he  recorded  in  the  manner  prescribed 
tor  recording  evidence,  and  confanlona  must  be 
recorded  in  the  manner  proi-idod  by  a.  864.  St.  866 
3  J> 
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to  863.  which  deal  with  the  mode  of  recording  evi- 
dance,  cul  only  relate  to  the  it&tementa  of  witneuei, 
while  ■■  864  de&li  with  oU  itktcnenti  nude  by  u> 
«n*ed  peraam,  whether  ujunmtiiig  to  coiif  »rioiii  or 
tuit.  The  reaaoo  that  i,  164  providei  only  for  the 
reeording  of  that  cUa  of  it«t«iiieiiti  of  «m  accoaed 
which  are  or  purport  to  he  coofewioUB  a  that  the 
■artion  relatea  to  a  itage  of  the  ease,  namely,  tlie 
police-iavntigation  ttage,  at  which  itatemeota  of  the 
accnaed  wUch  do  not  anuract  to  ccDfeadoDa  and 
which  am  elicited  by  eumination  are  not  intended  to 
be  obtained.  Si.  209  and  Z42  of  the  Code  are  the 
only  proTiuoDi  anthoiiiing  the  examinaUos  of  the 
accnaed  by  the  Maeistrate.  SnpreiM  y.  Malka, 
I.  X.  B.,  S  Boa.,  643,  and  Quitn-Smprw  t.  Firan, 
I.  L.  B.,  9  Mad„  22t,  followed.  QoiRB-EXTBiBa 
«.  Bbaibu  Cbusbbb  CsuoKUBuirr 

p  C.  W.  IT,  7oa 

60. Condlttonal      pudon      to 

.  prlAoner — Power  of  Seitioiu  Cenrt  to  try  ptrio% 
•of  eommiiled — Apprcter,  Bndutea  qf — Criminal 
Froeedun  Codt  (18811),  m.  163,  ISB,  337,  339t  and 
974 — jS(o(Btwiri  to  polict  officer! — Dapontioii 
anthont  opportuniii/  for  eron-examiaaiiim — Em'- 
iinot  Act,  i:  B4  and  30.— Two  peraoiu,  J  and  U, 
were  charged  with  the  nnrder  at  U't  hosband,  and 
in  (he  conne  of  the  police  iaqairy  made  certun 
■tatemeat*  to  the  police.  They  were  then  sent  np  by 
the  police  Co  a  Deputy  Hagidrate  for  inquiry.  J 
made  three  itatementi  on  the  3Sth  of  Febrnary,  the 
lit  of  March,  and  the  &tb  of  March  1694.  reipectiTely, 
two  of  which  were  confiwaions,  the  third  being  a 
withdrawal  of  inch  confeisiooa.  IT  alao  made  two 
■tatementa  on  Uie  2nd  and  9th  of  March,  .the  flnt  of 
which  wa«  a  oonfeaiion,  and  the  seoond  a  withdrawal 
thereof.  On  the  20th  of  April  U  wag  toidered  a 
pardon,  and  was  thereafter  treated  aa  an  approver, 
m  which  capacity  she  gave  evidence  ^>injt  J.  J 
waa  then  committed  to  (he  Court  of  SoniDU  to  take 
bii  trial,  JT  beiog  aent  up  al  an  approver.  In  the 
Seadoiu  Court  U  rewled  from  her  depontion  before 
tba  committing  Ha^itrate,  and  waa  then  and  there 
treated  aa  an  accnaed  peraon,  and  placed  on  her  trial 
with  the  other  accnaed,  and  the  depoaitton  aforeaud 
waa  put  in  aa  evidence.  Both  accnaed  were  convicted 
m^nly  on  ^eir  oonfeaHona,  J  of  murder,  and  U  of 
abatement  of  murder.  Held  that  the  conviction  of 
TT  waa  bad,  the  Court  of  Seaaion  having  had  no 
jnriadiction  to  try  her,  aa  ahe  wa«  never  committed 
to  that  Court  by  any  competent  Haaiatnite.  Held 
that  the  conviction  of  J  waa  alao  bad.  (1)  Becanae 
V'»  natement  to  the  police  was  not  admiwible  in 
evidence.  (2)  Because  her  atatemeuts  en  the  2nd  and 
0th  of  March  were  not  under  the  circnmitaneea  ad< 
miaaible  in  evidence,  aa  she  wai  not  being  legally 
tried  jointly  with  him  fur  the  aame  offence.  (3)  That 
her  depoutioD  on  the  24th  of  April  was  not  admiiaible 
in  evidence,  becamse,  apart  from  other  reaaotis,  J  had 
no  opportunity  to  cross -eianuae  her.  (4)  Because 
J"*  confession  under  the  circumstancea  waa  not  a  free 
and  Tolnntary  admiadon  of  guilt.  Htld,  on  the 
whole  case,  that  independently  of  (he  aforesaid  state- 
meats  and  oonfesuon  there  was  not  snttcient  evidoiGe 
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to instify  theoonriction.     QMSs-HMpru*  t.  Bawut 
Ttvan,  I.   L.   Ji.,  IS  Mad.,   863,   commmted  mi. 

QDBBH-KMTOUB  «.   ItOAT  CatXDBiL   Mak 

[I.  Ik  &,  aa  Cftlo,  «o 

67. CcmCuBton    mad*    befora, 

and  attsBted  by,  a  Judiidad  offleer  In  a 
ETatiTB  Btata,  boir  ^a  sdmlsslbla  Jw  erl- 
dfluoe  In  the  CourtB  at  Brltisb  India— £n- 
denee  Act,  ».  74,  80~Fr«im^tioiu  in  respect  iff 
record  of  foreign  Conri. — Certain  peraons  charged 
with  a  dscoity  committed  at  Chawnpnra,  a  village 
on  the  borders  of  Owalior,  having  goae  over^to 
Gwalkir  territory,  were  arrested  and  brought  before 
the  'Uagia^ate  of  Bhind  m  Qwalior.  l^t  offlcei 
recorded  their  atatemenb,  attesting  each  statement  in 
(he  following  words: — "I  believe  that  this  eon ffsaion 
was  made  without  threat  or  ooercdon,  and  it  was  made 
in  my  presence  and  to  my  heuing.  The  person  mak- 
ing it,  having  heard  it  read  out  to  him,  atkted  it  aa 
correct.  It  contains  a  full  and  traa  aeeoiint  of  the 
atatement  made  by  him."  Each  statement  also  \>on 
the  mark  (by  way  of  signatnre)  of  the  pcnon  by 
whom  it  purported  to  have  been  made.  Snbae- 
quentl^  these  psrscms  were  handed  over  to  the  BritUi 
anthonties  and  were  bisd  by  the  Court  of  Scsaioni 
who  rejected  the  confessions  above  i«fcned  to  aa 
inadmismble  in  evidence.  Tlie  accnaed  having  tf- 
pealed  to  the  High  Concb.  it  waa  held  that  each 
of  the  confessions  recorded  in  the  manner  above  d&' 
scribed  wss  admissible  In  evidence,  cratunly  under 
a.  60  of  the  Evidence  Act,  and  probably  nn^  a.  74 
of  that  Act,  as  against  the  peraon  by  whom  it  waa 
made.    QruK-EHfBHS  e.  SvmAi  Suras 

[1. 14.  K.,  U  AIL,  £85 

aa_ . — .  ConfeBsioa     made     to     a 

KaglBtrata  of  a  Zrattve  State — Svidtnce  Act 

fZ  o/JS73J,<. 36.— ThewoTds"pplice  officer"  and 
"  Manstrate  "  in  a.  26  of  the  Indian  Evidence  Act  (I 
of  1^2)  include  the  police  officers  and  Mwsbatesof 
Native  States  as  well  as  those  of  British  India.  A 
confesaimi  made  by  a  prisoner,  wlule  In  police 
cuatody,  to  a  first  claas  Ha^stiate  of  the  Native 
State  of  Muli  in  Kfthiiwir,  and  duly  leoDrded  by 
such  Ma^rate  in  the  manner  prescribed  by  the 
Code  of  Criminal  Procedure  (Act  X  of  1883),  is 
admiauble  in  evidence.  Qassa-fuMirwM  v.  Stutdar 
Singh,  I.  L.  B„13  All..  095,  foUowed.  Qvns- 
Ejubbsb  e.  Nasi^  Kau 

[L  X..  B,  8B  Bom.,  9S5 

68. Bafuaal  to  sign  oonftaalon— 

Penal  Code,  :  180.— S.  IbO  of  the  Penal  Code  does 
not  apply  to  statementa  made  nnder  this  section  in 
reply  to  qantJons  put  by  the  Court,  Skfsus  b. 
SraAFPA  .  .       .  I.  !•■  B..  4  Bom..  Ifi 
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fl  of  1872),  t.  S5.—Ttte  providoss  of  «.  86  of  the 
Indian  Evidence  Act  (I  of  1872),  which  declar* 
that  no  confession  made  to  a  police  oBlGcr  slwll  be 
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pmred  M  agamat  a  penon  ■ceoaed  of  any  eSmust, 
appliM  to  ereiy  pdlioe  ofBcw  and  It.  net  to  ba 
restricted  to  offleen  of  the  regular  police  toroe. 
QiFxsa-BKrsHfl  V.  SiLMiruoviB  Sheik 

[X-  Zh  B.,  88  CaiA,  600 
8  C  W.  ST.,  888 


71.  - 


-  ConAaaion     made 


poUowatel.  AdmlsBlbmtr  Ot—Btidtnoe  Ast, 
H.  iV  «kf  X~Folie»  offiear—A  polioe-piitel  ii  a 
police  oaeo-  withla  the  iBe\Dhig  of  n.  86  and  S6  of 
(be  ErideuM  Aot  (I  of  187£>.  A  ecmfewdon  made  to 
»  poUce  patel  U  iDadmiMible  in  eildeaee.  Quirv- 
BupBua  «.  Banu       . .    L  I-  IL,  17  Bom,  48S 

78,  Confesalonal       BtatamentB 

made  In  tlie  mutodj  of  poUoa—Svidtnee 
Ml.  M.  m,  37— Tat  nf  admUHbilify.—Tba 
t«ft  of  tbe  adnriiriMlitr  nnder  i,  27  of  tbe  Evidence 
Act  of  Infittmafion  recttved  from  an  aconied  penon  in 
the  cnttodj  of  a  pdioe  ofBcer,  wbother  amoontins 
to  a  confiMioo  or  not,  ii :— "Wa«the  fact  dkooierBd 
by  reaND  of  tbe  Infoimation,  and  bow  mncb  of  Uw 
information  wai  tbe  immedata  canw  of  ths  &«t 
dJaWTemd.  and  u  neb  a  relsTant  fact?" 
Qinu»-BiaFXB8S  v.  Cokub  Sahis 

[L  I..  B.,  IS  Uod.,  188 

n.  OonfbdBlon  made  toa  polloa 

otaoarbyaoaiUMdwliUeliipoUoe  aagtodj— 
Sndtmet  Act  fl  of  lS7aj,  ,:  M  and  «.— A 
■Memrait  made  to  a  police  oiBoer  hy  an  aooniad 
P«rK>n  while  in  the  eoitody  of  the  police,  if  it  ii  an 
adnuteion  of  a  erimtnating  circnmitAQce,  cannot 
be  nted  In  evidence  nnder  m.  36  and  SB  of  tbe  Eridenos 
Act  (I  of  1872).  Qcibs-Kkfbbbb  c.  Jatbosabaic 
[I.  I^  XL,  18  Bom,  368 

74.  - 


PMea  euttodg — 

Jailor  in  a  Nativt  Stale—Sndmtea  Act  (10/1879), 
».  «,— The  enatody  of  tbe  keeper  of  a  jail  in  a 
Nattre  State,  who  ii  not  a  pohce  ofBcer,  do<a  not 
beeome  that  of  a  police  oOcer,  merely  becanae  hl« 
nborffinate^  tbe  warden  of  tbe  jail,  are  membera  of 
the  police  fcne  of  that  SUtc  In  the  abMmee  of  any 
n«Beittan  of  a  oIom  cnitody  bride  of  the  jail,  m^ 
•■  may  powiUy  occnr  whm  an  accnaed  peraon  ii 
watched  and  gnarded  by  a  police  officer  investigatliig 
an  offeno^  *.  W  of  the  Eridoice  Act  (I  of  18^ 
doaa  »Dt  eielnde  neb  a  jailor  bom  giving  evidence 
of  what  tbe  accnaed  told  Urn  while  in  jaiL 
Qmui-EMntUB  v.  Taita 

[t  Xb  B.,  80  Bom,  780 


76.  - 


^  „  -  Polict  officer  of 

IfattM  Slata^Soidtaet  Ael  (loj  iS7%},  t.  26.— 
A  oonf  SMioD  to  a  police  oflloer  of  a  Satire  State,  if 
ptopoly  reoordMl,  la  admiwble  in  evidence  nnd» 
a.  SS.  of  the  Evidnaee  Act.  Quanr-Bvpsisa  e. 
Haou  Eau  .   I.  Z..  B.,  88  B<»n,  888 

78,  - 


-  OoDftamloii  of  an  aocoaad 
wlillo  In  the  croMody  of  a  ohowkidar— JIct- 
<1mm  Ml  (I  of  1373).  u.  X,  a6~C\oy,iidar. 
wkMer  a  poliet  offietr.—A   village  chowkidar   !i 
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•—eoutimied. 
not  a  polioe  oUcar  witlun  the  meaning  of  n.  26  and 
86  of  the  Evidence  Act  i  ao  a  confsiBion  made    by 
an  accnted  while  in  the  custody  of  a  chowkidar  ia 
admiMiUe  in  eridmce.     Qmm  t.  SnrriboU  Chmmdn- 
BhoM,  I.L.B.,t  CaU..  307,  and  Qaen-S^tprttt  v. 
Shiia,    I.    L.   S„  17  Som.,  ^0,    diiUi^iabed. 
QnaK-BxntMH  «,  Befix  Beaixw  Dar 

^  a  W,  W,  71 

77.^ Ciovtidar— 

Paliei  Atl  fV  lif  laeiJ—Btngal  Segnlation  XX 
oflSlT—niliigt  Ckowtidari  Act  Amtndmenf  Ael 
CSaitgal  Aet  I  of  189SJ.—8emble—A.  chowkidar, 
althcugh  ie  i<  not  a  police  officer  under  Act  V  of 
1S61,  ia  a  police  officer  nnd«'  Bengal  Eegulation 
XX  of  1SJ7  and  Bcmgal  Aet  I  of  1893,  and 
a  oonfeaaion  made  to  him  ia  inadmiielble.  Q»t«%- 
Xmpnil  V.  Bepin  Btimry  Day,  3  C.  W.  N.,  71, 
diMauted  from.  Expssbb  v.  ImiKA  Chuitdhb  Pai^ 
CS  O.  W.  IT,  887 
8t«  KlUi  p.  EAire  CaoniDAi 

[L  I..  B,  87  Oala,  880 

4  G  W.  BT.,  858 

in  wUch    It  waa  held  that  a  chowkidar  wa«  not  a 

poliee  officer  within  the  tanna  of  a,  G9  of  Uie  Cri- 

totoal  Prooadnra  Code,  1898, 

^^?;  — T~. Statemont  to    poUoe   oon- 

KtMiia—Iitduetnawt  to  oonft,M—Confguiim  btfor^ 
3C<mttrate.— The  aecuBed  oonfcmed  to  a  police  con- 
atabl^  on  beiag  a«tired  bj  him  that  nothing  would 
happen  to  her,  that  ahehad  kUled  hor  new-bom  child, 
and  had  buried  it  in  the  enclosure  of  her  bonae.  ThiB 
rtatement  led  to  the  diioovary  of  some  bonee  of  the 
head  of  an  infant,  a  stone  stained  with  blood,  and 
a  knife,  with  which  atone  and  knife  she  sud  that  ahe 
had  killed  her  child.  Before  the  comnntting  lligia- 
trate  she  made  the  nme  statement.  In  her  trial  be&re 
tbe  SearioDB  Jndgt^  .ahe  admitted  the  birth  of  the 
child  J  she  stated  that  it  did  not  cry,  and  that  she 
buried  il^  not  knowing  whether  it  was  alive  or  dead. 
She  alK>  stated  that  the  police  eonatable  had  pieaaed 
and  threatened  her,  and  told  ho  that  if  she  nmteased 
the  tmth  nothing  would  Lappm  to  bar.  Sbe  denied 
having  killed  the  d.Ud  with  tbe  stone  and  iIcUs, 
and  nid  t^ot  she  had  merely  pressed  it  en  the  ground 
and  then  buried  it  There  was  no  evidence  to  show 
that  tbe  child  waa  bom  alive.  Said  that  the  con- 
feanon  before  tbe  Hagistnte  was  irrelevant,  and 
Uiat  the  Court  was  not  prepared  to  aay  that  the  con- 
fesaum  made  before  the  BestloDe  fodge  waa  made 
after  the  impresdon  caused  by  the  pron^  of  the 
pohM  conitable  had  been  fully  removed,  and  that, 
looking  at  the  fact  that  a  pron^  of  Mf ety  had  beeo 
™.i=    » a^ „^  ^f  accepted,  of  a 


made,  the  confestiMi  « 


tbat  tbe  child  waa  bom  alive,  and  conaiderinK  that.  If 
ttia  child  WM  bom  dead,  tbe  aeenued  naght,  nnder 
ttai  rf  wpMure  and  diipace,  have  wished  to  con- 
ceal the  body,  tbe  aectued  moat  be  acguitted  of 
murder.    Qduh  «.  Lvoaoo    .         .    6  If.  W,  8S 
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1S7 — Admiitihiliti)  i%  tvide»et  of  eonfetiio* — Dt- 
pulg  Commiitiotier  of  Police  is  Calcutta— LHtert 
Fattnt,  1865.  el.  SS^Caea  etrtified  bg  Advoeaft 
Oeneral  — The  pninner,  on  hiii  arrett,  made  a  ttate- 
mmt  la  tlie  lutnTe  of  a  confesuon  wbich  waa  re- 
dnced  mto  writing  by  one  of  the  iaspecton  in  wVie 
cnitod;  the  prisnner  was,  and  Babieqaently  ugned 
and  acknowledged  by  the  prisoner  in  tlie  pKvoice  of 
the  Deputy  Commiiuoner  of  Fuliee  at  ths  pdice 
office,  tlie  Uepnt;  ConnniuioDer  recEnYiDg  and  atteat- 
ing  the  atatement  in  hi*  capacity  a*  Ui^itnts 
and  Jostice  of  the  Pmcs,  At  Uie  trial  of  the  priioan 
at  the  Criminal  Sesiinni  of  the  High  Court,  tbii 
(tatcmont  wa<  tendered  in  evidence  againit  him,  and 
admitted  by  the  Judge,  who  overruled  an  objecti(M 
CD  behalf  of  the  priioBer  that,  Tinder  i.  2S  of 
the  Evidence  Act,  it  waa  inadmitaible.  On  a  ciaa 
certified  by  the  Advocnte  Qenfnl  under  cl.  26  of 
the  Letter!  Patent, — Meld  that  the  confcMioa  was, 
under  a.  26  of  the  Evidence  Act,  not  adminible 
in  evidence.  Ftr  Oabtit,  CJ^.—B.  3S  of  the 
Eviddtco  Act  IB  iic4  to  be  read  m  qualifying  the 
plain  meanin([  of  a.  26.  In  congtroing  a.  2B  the 
tmn  "police  oflcer"  ii  not  to  be  read  £a  a  techni- 
cal Mnae,  but  in  ite  more  comprehenrive  and  popular 
motning.  Per  Qabth,  CJ.  (Poimnx,  J.,  donbt- 
iog). — The  Court  which  ander  that  Mctlon  it  to 
decide  npnn  the  EOSteiency  of  the  evidence  to  support 
the  conviction  is,  in  a  case  cnming  before  the  Court 
and  under  s.  16  of  the  Letters  Patent,  the  Court 
of  review,  not  the  Court  below.  Such  decisioa  is  to 
be  come  to  on  being  informed  by  the  Jadge's  notes 
and,  if  nccessai?,  by  the  Jn^e  himself,  of  Uie 
evidence  adduced  at  the  trial.  Per  Curiam, — Apart 
from  8.  167,  the  Court  has  power,  in  a  caae  under 
cl.  26  of  the  Letters  Patent,  to  review  the  whole  case 
on  the  merits,  and  afflnn  or  quash  the  conviction. 
QUBKK  V.  HTTBBIIIOXI  CBDimBB  Qkosi 

[I.  L  XL,  1  Calo.  807 :  26  W.  B^  Cr- 86 


80.  ' 


Confbesion  to  polioe  officer 

3  of  aacoBod  pcraons  tried  jointly — 
Svidenee  Act,  1879,  w.  X  and  167—AdmUeibility 
t'«  evidetiee  of  cowfiuio* — High.  Conrt'i  Criminal 
Procedmt  Aet  (Xof  1871IJ,  ».  23  a»d  lOl—LtHeri 
Fateat,  186B,  cl.  aS—Potnr  of  tie  High  Court  o» 
(1  patof  Iff  law  remt»d  to  eoiuider  the  mtritt  nf  lie 
eate.—S.  SG  of  the  Evidence  Act  (I  of  1B72) 
does  not  preclude  one  accused  person  from  proving  a 
eonfesBioQ  made  to  a  police  officer  by  another  accused 
person  tried  jointly  with  lilm.  Such  a  confession  is 
not  to  be  received  or  treated  as  evidence  against  the 
person  maldng  it,  but  simply  as  evidence  on  behalf 
of  the  ether.  The  High  Court,  on  a  point  of  law 
as  to  the  admisBbility  of  rejected  evidence,  reserved 
under  cl.  25  of  the  Letters  Patent,  186B,  and 
1.  101  of  the  High  Court's  Criminal  Pmcednre 
ict  {X  of  187B),  haB  power  to  review  the  whole  case 
and  determine  whether  the  admission  of  the  rejected 
evidence  wonld  have  affected  the  resnlt  of  the  trial  i 
and  a  conviction  should  net  be  reserved  unless  the 
adniissiDD  of  the  rsjccted  evidence  oi^ht  to  have 
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varied  the  resnlt  of  the  trial  (Evidence  Act,  s.  10^ 
BicpKBsi  V.  PiTUCBiB  JDTA  .  L  lb  XL.  S  Bom,  ex 

81,  Admission  made  to  polios 

officer  before  Mmat—Biidnee  Act,  n.  35,96. — 
An  admission  made  by  sn  accosed  perswi  to  a  police 
oBlcer  before  arrest  is  admissible  iu  evUenee.    BM- 

ZBSBS   V.   DtBBB   PutlSU> 

[L  I..  B.,  6  Cale..  680:  7  C  K  XL.  641 

63.  ' — — OiroomstuuMS     rendering 

OonfesBlon  ndmlsalble— fvidrnwis  Aet,  n.  2t- 
36. — The  dienmstanees  wluch  will  render  a  oonfea- 
siim  objected  to  under  s*.  1M&  ol  the  Evidence 
Aet  ( I  ctf  187 J)  admisuble  in  tmdence  discussed. 
EiCFBBBB  T>.  -Rati.  BULisL    .  I.  Ik  B.,  8  Bom.,  IS 

88, 8elf.excalpatory.  statement 

to  poUoB  officer  in  polioe  enstody— ifctrio'. 
— A  statement  made  to  a  police  officer  by  an  accused 
person  while  in  the  custody  of  the  police,  although 
Intoided  to  be  made  in  self.eiculpation  and  not  as  a 
confesBoo,  may  be  nevertheless  an  admisnon  of  a 
criminatina;  circumstance,  and,  if  so,  nnder  as.  SG 
and  26  of  the  Evidence  Act  I  of  lSf2,  it  cannot 
be  proved  against  the  accused.  After  excluding 
evidence  improperly  admitted  and  put  before  the 
jury,  the  High  Court  found  that  the  remaining  evi- 
dence was  not  of  such  a  character  that  a  conviction 
might  reasonably  be  based  upon  it.  It  acdadingly 
reversed  the  conviction  and  sentence  of  the  accusal, 
deeUniog  to  order  his  re-triaL  KnRua  c.  Fait- 
sBAKuruH     .  .    L  Ii.  B.,  0  Bom.,  84 

81. Btatementa  of  priatmer  t? 

police  officer  on  being  aooased— f  ()k(m««  Ad, 
M.  35,  36,  a?.~P,  accused  of  the  murder  ot  a  gh4, 
gave  to  a  ipolice  officer  a  knife,  saying  It  was  the 
weapon  with  which  he  had  committed  the  nuider. 
He  also  said  that  he  had  thrown  down  the  giro's 
anklets  at  the  scene  at  the  murder,  and  would  piunt 
them  out.  On  the  following  day  he  accompanied  the 
police  oAcn  to  the  place  wbare  the  girl's  body 
had  been  found,  and  pconted  out  the  anklets.  Meld 
that  such  statements,  b^g  oonfesnons,  made  to  a 
police  officer,  wherd>7  no  net  waa  ^scovored,  could 
not  be  proved  sg^nst  P.  Obaervati<ma  on  the  use  of 
oonfesdona  made  to  police  offlcers.  Big.  v.  Jera 
Ea^i,  11  Bom„  MS,  and  Su^retr  v.  Bama  Birapa, 
I.  L.  B.,  S  Som.,  12,  referred  to.  Ekpbbhb  «. 
Pahc&ax  .       1. 1- B..  4  AIL.  188 

86. Statement  to  polioe  officer 

Investigating  otMa—Svidnot  Act,  u.  35.  fl7.— 
Under  s.  26  of  the  Eridence  Act,  I  of  1872,  a 
confession  made  to  a  poUce  officer  is  inadmissible  in 
evidence  eicept  so  Atr  as  is  provided  by  s.  87. 
It  is  immaterul  whether  such  police  officer  be  the 
officer  investigating  the  case-  the  fact  that  such  per- 
son is  a  police  officer  invalidates  a  eonfes^on.  Ix 
TBI  lUiTBB  01  Huus  MirA       .      iai..B..SI. 

ee.  __  Conf^Blon  befbre  Village 
Kagistrate — Criatittal  Procedure  Cede,  e.  164-^' 
Village  Ceta  Act,  t.  7—Sridence  Aet,  i.  St.— A 
Village    Magistrate    is    not    a    police    offioer,   and 
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thsrefOre,  •  confnuon  m*d«  to  »  VilUge  TttpOate 
it  not  iDkdmiHible  b  evidence  by  tcmoii  <d  ».  26 
nt  the  Bvtd«Bc«  Act.  Qiimr-EKravSH  v.  Sahjl 
Pui      ....     LI.B^7MkL,S87 

87. InoiiminfttiiigBtJitemeiitby 

prisoner  to  polloe  oMoer — Bridtiice  of  foliet 
eon*tablt.~k  pulicemsn,  on  being  crou-exuninsd, 
■titod  th«t.  Then  hs  urMted  the  priaoner,  the  prieoner 
aaid  to  Mm,  "Some  Chioainen  at  Mi  timt  qf  fi< 
oecMrrttca  (sue  oat  witb  lutcheti."  On  re-eiuniiu- 
tion  Vb»  policenttn  iO  Cu  altered  tlie  wardi  lUted  to 
]uve  been  need  by  the  priionei  w  to  mbctitute  for  the 
woid*  at  t\»  f  i«M  af  tkt  oeanmuet  the  vorde  af  (*< 
^HM,  ud  on  being  ubd  if  the  priioner  bad  eipluned 
"wlut  time,"  uiwered,  "he  a^d  at  tbe  time  I 
■track  the  deceued."  Conniel  for  the  priioner  hitei^ 
piled  and  objected  to  the  evidence.  The  Standing 
Conneel  contended  that  he  w»>  cotitled  to  dear  np  a 
matter  which  had  been  left  in  donbt  by  the  croae- 
eiaminatioii.    Slid  Uiat  the  evidence  conld  not  be 

*  [L  I..  B,  10  Cftla,  10S9 

88. OonfbMion  made  to  polloe 

(dBo«r,  AdmlBBlbUit;  ot,  for  other  pnrpows 
than  as  a  confession — Svid»»ee  Act,  «.  SS— 
Criminal  Froeedmre  Code  (Ael  X  cf  1S82J,  „.  517 
amd  52S—Bvida»et  of  cwnariliy.— Stateraenti  made 
to  the  plaice  by  accaud  permia  aa  to  the  ovmenhip 
of  pnperty  urbich  it  the  mbjeet-matter  of  the  pR> 
ceedinga  agalnit  th«ni,  dthongh  inadmiwlble  aa 
evidence  againit  them  at  the  trial  for  the  cdtence  with 
which  the;  are  ch&rged,  are  admieilbU  M  evidence 
with  regard  to  the  ownmhip  of  the  property  In  an 
Miqtitry  held  by  the  Magirtrate  nnder  i.  633  of 
the  Criminal  Procednre  Code  (X  of  1888).  The  High 
Conrt  declined  to  interfere  with  an  order,  made  by  a 
Ma^mte  under  a.  623  of  the  Criminal  Fiocednre 
Code,  for  the  delivery  of  property,  where  the 
Magietrate  made  inch  order  npon  the  mere  evidence 
of  a  conf  cMiou  of  the  acctiied  to  the  police  that  the 
property    wm   ttolen    from    the    adjudged   owner. 

QuUX-EUPEUa  V.  TXIBEOTAT  UmKOHASS 

CL I^  B.,  9  Bom..  181 

89. Information  H  to  oflbnoe 

durged— SmdMca  Aat.  ti.  26,  tS—Confitnont 
q/periomt  eiaraed—Jnformatitm  at  to  offinee.— 
When  a  fact  ia  macovered  in  oonaeqnence  of  informa- 
Uon  recdved  from  one  of  eeveral  penone  chafed 
with  an  olCence,  and  when  othere  give  like  ioforma- 
Kon,  the  fact  ihonid  not  be  tr»ted  aa  diKovered  from 
the  inftsmation  of  them  all.  It  ihould  be  depoied 
thftt  a  particnl»r  &ct  hat  been  diecovwed  from  the 
Information  of  .i  B,  and  thie  wiU  let  in,  under 
t.  37,  Evidence  Act,  eo  much  of  the  InfarmaHoo 
■a  ralatet  diiUnetly  to  the  infcrmation  thersm  dle- 
oovered.    QoUB  r.  But  Chwsk  Chitks 

[34  V.  B.,  Cr.,  86 

90.    Svidanee    Ast, 


COnTESSIOir— eoa/imiwi. 

6.  CONFESSIONS  TO  POLICB  OFFICEES 
— eoitimttd, 
police  which  led  to  the  dieoovery  of  the  *t«Ien  property 
Thii  infnnuation  was  to  the  effect  that  the  accnaed 
\iaA  ftolon  a  cow  uid  calf,  and  auld  them  to  a 
particular  person  at  a  particular  place.  Held  by 
the  Fall  Bench  (Hahhood,  J.,  diaientiug)  that 
a.  27  of  the  Evidence  Act  i>  a  prnviao  not  only 
to  a.  36,  bat  aln  to  i.  26  g  and  that,  therefore, 
■0  much  of  the  tnformaUon  given  by  the  accused 
to  the  police  officer,  whether  unonnting  to  a 
codfesrian  or  not,  as  related  distinctly  to  the  facta 
thereby  diaoovered,  might  be  proved.  Emprttt  v. 
Kmarfala,  Wietlf  yottt.  All.,  1883.  p:  236, 
^seented  from.  Per  Miemoob,  J.,  that  a.  27  of 
tbt  Evidence  Act  ii  not  a  proviso  to  i.  £6,  but 
only  to  a.  26,  and  that,  therefore,  the  itate- 
meals  in  qaeation  were  wholly  inadmissible  in 
eiideooe.  Smprmi  t.  P«*i>Aai>,  I.  L.  H.,  4  AIL, 
198,  refeiTGd  to  by  Stkusht,  OJf^,  CJ.,  and 
IC&SHOOD,  J.  Ptr  Stsaisht,  Ofg.  C.J.,  that 
where  a  atetement  la  being  detuled  by  a  constable  as 
having  been  made  by  an  accused,  in  ronsequencc 
of  which  be  discovered  a  certain  fact  or  certain  facta, 
the  strictest  precision  afaoald  be  enjnined  on  the 
witness,  so  thai  tber«  may  be  no  nxm  for  mistake 
or  misunderstanding.  Obiervatioiia  by  STBAiauT, 
Qfy.  C.J.,  aa  to  the  mode  in  which  ths  testimony  ot 
wKneMes  shoald  be  recorded  in  cases  where  two  pcr- 
•ons  are  being  tried.  Observations  by  SlrBAiaHT, 
■Offg,  CJ.,  and  DuTHOrr,  J.,  upon  the  nature  of 
cmfesiiona  by  accnaed  pervma  in  Intfia,  and  the  cii^ 
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'  Conftitioit  node 
uiAitt  in  mutody  of  poUet — Etidtnea  Act,  ii.  36, 37. 
— No  judicial  officer  dealing  with  the  providons  of 
s.  27  of  Act  I  of  1B72  should  allow  one  word 
more  to  be  deposed  to  by  a  police  officer  detailing 
k  statement  made  to  bim  by  an  accused.  In  conse- 
qnenca  of  which  be  discovered  a  fact,  than  is 
absolntdy  necessary  to  show  how  the  fact  that  was 
discovered  is  connected  with  the  aceoscdsoMin  itself 
to  be  a  relevant  fact  against  Mm.  S.  27  was  not 
Intended  to  let  in  a  co^nsion  generally,  but  onl; 
such  particular  part  of  it  as  set  the  person  to  whom 
it  was  made  in  motion,  and  led  to  hia  ascertaiaiug  the 
fact  or  tacts  of  which  he  gives  evldoioe.  Sapreii  of 
India  V.  Pancham,  I.  Z/.  S.,  d  All.,  198.  Q»een-Em- 
prett  V.  Bab*  Lai,  I.  L.  S.,  6  All.,  509,  discussed 
and  commented  oa.  Thus,  when  a '  police  officer 
deposed  that  an  accused  had  told  him  that  he  had 
robbed  K  of  BiS,  whereof  he  had  spent  HS  and 
had  got  fitO,  and  that  be  had  made  over  the  BM  to 
Held  that  the  statement  that  he  robbed  K 


against  him.  Whm  also  a  police  officer  deposed 
to  ths  fact  that  the  accused,  who  was  charged  with 
mnider.  had  stated  to  him  that  he  and  K  had  stolen 
some  hidei  from  C,  and  upon  aach  statement  he  had 
asnt  for  C  and  recorded  his  iofnnnatian,  and  when  it 
appeared  that  C  had  already  informed  the  police  ot 
the  fitct  of  the  tlieft,  ttuiiigh  the  witneH  was  not 
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Kware  of  itj — Meld  th»i  the  Bt»temei)t  wm  luadmiad- 
ble  upon  the  muoiid  that  it  would  be  mott  dkngowu 
to  (iXtend  the  proviaioiu  of  g.  37>  Uld  kDoir  % 
police  officer,  who  in  inTestigatiDg  a  cue,  to  prore 
ui  information  received  from  a  pencm  accnnd  of  an 
ofFancB  in  the  cnitody  of  a  police  offlcar,  od  the 
gTDiind  that  a  materiail  fact  waa  thereby  dUcoverad  by 
him,  whoi  that  fact  wai  alrad;  knoim  to  anothsr 
ptdice  officer.    Ana  Shiedab  v.  Qitbbii-Kkfbibb 

[L  L  K,  u  coioh  ess 

9a Co^fluno»  leiih 

in  eutlody  /^  poliet—SvidtHet  Aet,  mi.  OB,  SO,  27.— 
The  aocnaed  were  charged  with  theft  of  aome  jwarL 
Daring  the  police  inveitintian  tbiey  adn^tted  before 
the  pcdice  that  they  had  titkenUieRrunaiidooiuiMled 
it  in  a  jar,  which  they  fotUiwiQi  pndncsd.  The 
identity  of  the  jwari  reooTsred  with  that  itolen  wh 
not  pruTed  to  uie  utiifkclJan  of  the  trying  Uagii- 
trate,  except  by  thete  admiMioDa,  and  npon  Urne  ad- 
miMiona  they  were  convicted  of  theft.  Stld  that, 
u  the  priaonen  themselves  produced  the  jwari,  it 
waa  by  their  own  aet,  and  not  from  any  informatiott 
giTcm  by  them,  that  the  discovery  toiJcpUce.  8.27 
of  the  Evidence  Actg  therefore,  did  not  apply ;  and, 
though  the  fact  of  the  production  of  the  property 
might  be  proved,  the  accompmyiog  oonfeieiiA  nude 
to  the  police  was  inadmlisible  in  evidence.  Smprett 
T.  Paneham,  I.  L.  B.,  4  ML,  198,  and  Qwm-Sn. 
pnu  T.  Babn  Lai,  I.  L.  S.,  S  All.,  B09,  followedi 
QOXIH-SXFBBU  o.  Kuutu 

[L  L  B..  10  Bom.,  60B 

68. Svidtnet  Act  (I 

of  1S7S),  II.  26,  X  -AdmUiibililg  of  eo^feiiUM 
utade  to  e%otB]c\dar — SetraeUd  eonfeiiion, — F,  who 
wu  accnaed  of  the  lanrder  ofbis  wife  and  WMaired^ 
by  a  chowkidftr,  was  alleged  to  hare  made  a  oonf  eaaiim 
to  him  of  the  crime  in  the  presmca  of  one  Jt  whoia 
evidence  was  not  accepted  by  the  Jndge.  Be  nbae. 
qaently,  a  few  honre  later,  made  a  mnfreainn  to  the 
If^ijtr&te  detailing  the  acoonnt  of  the  mtutler.  Two 
daya  after  he  retracted  hii  otrnteadon  before  Qie 


evidence  of  D>  it  would  not  be  Mte  to  aet  upon  the 
«onfeui(ai  alleged  to  be  made  to  the  cbowkidbr,  bnt 
barioK  regard  to  the  dreomitanceB  of  the  ease,  the 
aecond  confetMon  was  reliable.  Eutbssi  «.  Issba 
CmiroiB  Pal  ,        .  8  C.  W.  H.,  687 

9*. Statsmenta    mad«    bj    ao- 

miaed  vrUle  in  poUoe  cuatody,  AdmlHlbl- 
nty  Ot—Smdtnei  Act,  ti.  8, 3ff,  36, 27—Cottftiiion 
—Cof^iiiion  leading  it  diteoverg  of  a  fdat—Stalf 
mmiti  ai  ividtnei  of  conduat. — The  accoied  was 
diarged,  oadar  i.  411  of  the  Paul  Code,  with  dia- 
h^esUy  leouving  stolen  property.  In  the  eonne  of 
the  pdke  investigatian  the  aocnnd  was  asked  by  the 
police  where  the  property  waa.  He  replied  that  he 
had  kept  it,  and  wtnild  show  it.  He  said  be  had 
boTied  the  property  in  the  fields.  He  then  took  the 
police  to  the  spot  where  the  property  was  conee&led, 
and  with  his  own  hands  dimnhiried  the  earthen  pot  in 
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wlucL  the  inopetty  m«  kept.  Hie  made  ■  ■ewnd 
ftetemeat  whai  pinntii^  oat  die  qwt  to  Uh  cdEeot 
that  he  had  bnried  the  property  tlitte.  It  wm 
eonteaded  that  thoM  statements  were  hudmissiH^ 
haviDg  been  made  idun  the  aoeiwed  was  in  cnitody  «f 
the  poUcB.  Slid  (1)  that  the  above  statement* 
vat  clearly  in  the  n^nre  of  a  eonfea^en,  as  they 
■n^ested  the  infercatce  that  the  prisoner  coimmtted 
the  crime,  and  even  if  not  intended  by  the  accused  aa 
a  confessiim  of  gnilt,  they  were  an  admission  of  a 
ertminating  circnmitanc^  and  wonld  form  a|  *Bry 
important  part  of  the  evidence  against  the  aceuted,  aa 
showing  thst  he  had  not  oome  by  the  propatj 
honestly,  and  were,  therafore,  properly  within  th« 
mle  of  ^uJnsion  in  regard  to  ocmfessions  made  by  a 
peraoQ  in  custody  of  the  police,  (i)  That  ncathcr  of 
the  above  statements  was  admisdble  in  eridenee 
under  eiplanatiAn  1  of  a.  8  of  the  Bridenoe  Act,  I  of 
1872,  as  evidence  of  the  coaidnct  of  the  accnaed. 
B.  S,  aa  br  a*  it  admits  a  atatemant  as  tnclnded  ia 
the  word  "oonduct,"  must  be  read  in  contieetian  with 
•8.  25  and  SS>  and  cannot  admit  a  (tatenuot  as  evi- 
dcDce  which  would  be  shnt  oat  by  thoM  sedicBs.  ^8) 
That  the  aomised's  statemeat,  I^Mt  he  had  bnried  ib» 
property  in  the  flelda,  waa  admissible  in  erideoca 
under  s.  27  of  the  Bridence  Act,  as  it  sat  the  polie* 
In  ntoHon  and  led  to  the  dlaooToy  of  the  property. 
A  statement  is  equally  admissible  nndor  s.  ST,  whether 
the  statemoit  is  made  in  such  detail  aa  to  viable  tha 
police  to  discover  the  property  themselves,  or  whether 
it  be  of  such  a  nature  as  to  require  the  asnstance  of 
the  accused  in  discovering  Vob  exact  spot  where 
the  property  ia  concealed.  Qvaaif-BicpnaBa  v.  Naea 
[L  L.  B,  14  Bom,  860 

96. IiLformatioii  r«oelT»d  firom 

■Evidence  AH  (I  of  1872),  i.  27— 

j'liy  to   the    ditcaviry    of  a  foot — 

AdmiiMilitg  t^f  ntoh  itatemtnt.—ll  tlie  atatement 
of  an  accused  person  in  the  custody  of  the  ptJice  ia  a 
necessary  preliminary  of  the  bet  thereby  discovered. 
it  is  admisiible  under  a.  £7  of  the  Evidence  Act  \  it  is 
Immaterial ,  whether  the  atatement  is  mSelent  to 
enable  the  police  to  make  the  discovtxy  by  them- 
selves, or  is  caily  of  lacb  a  nature  a*  to  reqnire 
further  asaistaoce  of  the  accused  to  (nable  them  to 
diacover  the  fact.  Smprtii  of  India  v.  Panekam, 
1.  L.  S„  4  All.,  198,  dissented  fram.  Qassa- 
SmpTtii  V.  Nana,  I.  L.  R.,  14  Bom.,  S6&.  iciiawtA. 
Adm  Siitilar  v.  Qtuan-Smpreii,  I.  L.  £.,  JI 
Cale.,  636,  referred  to.  Lseu^  BaniiBKiiroBB  v. 
Canu  Nabbta.  .  L  L.  B,,  2D  Calo.,  418 


—  Stfttsment    of  aoonaed 


96.  •  

ttiand—Svidinci  Aet  fl  qflSTSJ,  , 
meat  made  in  lemporartf  abienee  <(f  potie*. — A 
person  under  arreit  on  a  charge  of  murder  was  taktn 
in  a  tonga>  from  the  place  where  the  alleged  offense 
WM  committed,  to  Godhia.  A  friend  drove  with  ha- 
ta  the  tonga,  and  a  mounted  policeman  rode  in  front. 
In  the  course  of  the  journey,  the  policeman  left  the 
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e.  CONFSSSIOKS  TO  POLICE  OFHCBBS 
— oamelmded, 
tingk  uid  wait  to  k  nd^ibonifaig  *i1Uge  to  pncnn 
«  m«h  hone,  th«  toag*  momwlule  proceeding  alowly 
kloug  tlis  n>d  for  anne  milet  witlumt  uiy  eaooiti  In 
tbe  kbaance  of  the  polieoBUi,  the  Mtcneed  mule  ■ 
mmmimiefttioD  to  lier  friend  with  tefereoce  to  the 
alleged  offeDce.  At  the  tiitl  it  wu  propoeed  to  uk 
what  the  prieoner  btA  nid,  on  the  groiuid  th»t 
ahe  wu  uA  thai  in  cmtodf ,  and  that  a.  26  of  the 
ETidence  Act  (I  of  1872)  did  not  apply.  Seid  that, 
notwithitanding  the  tenpararf  abaence  of  the  police- 
man, the  aeciuad  wai  itill  in  cnatody,  and  the  qaea- 
tioD  moat  be  dSatllowed.  Qvira-EitPBBBB  v. 
Lunx  '.        .  I.  Ik  B.,  90  Bom.,  166 

e.  COmSBBlOTXB  OF  FBI80KEBB  TBI£D 

JOIUTLY, 
97. avid«nM  Aot,  1878,  ■.  80— 

AthmUtibilitif  qfeoi^grnontfou$agtn—totMert. — 
A  iBiMoer  wk>  pleada  g^ij  at  the  trial,  and  ti 
tharenpMi  ocitTietad  and  aentaioed,  euuiot  be  «tid  ' 


Aerefere,  one  of  <ig)it  priMueM  bef^  the  commit- 
tfakff  Uigiftiata  HMde  a  ooi^ea^tm  afFecting  himaelf 
■ad  fl*e  ethan,  and  aftccwai^  at  the  trial  before 


waa   therenpccL  oomTictied  and . 

Jndge  then  proceeded  to  l*ke  Ui  eridmee  i 
■Annatlon,  and  lecorded  Ua  eonfnwkin  aa  enoaioe 
In  the  caae  agidiut  the  other  priianei«i— JETsItl  tbit 
the  Jndge  waa  wnmg  In  taUng  the  wmfowion  into 
conrideratkm  ^^inat  thoae  priaoncn  wbo  beaded  not 
guilty,  "nia  proper  oooiae  for  the  Jadge  waa  dtber 
to  have  amtaneed  tb«  prieoner  who  ]^ead«d  gttitt;, 
and  then  pat  Mm  add^  or  to  hare  waited  to  a«e 
what  the  eridenee  would  diaclaatk  Bw^  n  Euu 
Paxil  .        .        .  -      .  -  U  Boiii«  M6 

98. Anattdment     tf 

ehatyt$—CrimiiHil  Proetdmn  Code,  1872,  »».  4£t- 
449.— While  A  and  a  were  bcdng  jointly  tried  before 
«  Conrt  of  Seaaion,  the  Srat  inn  mnider  and  the 
•econd  for  abetment  of  mnrder,  t,  confeaaian  nude  by 
A  tb»t  he  himaelf  had  committed  the  murder  at  the 
inatigation  of  B,  waa  pat  in  ai  evidence  againit  A. 
Snbeaqnaitly  l^e  charge  ag^nit  A  wu  ^tered  to 
one  of  abetment  of  mnrder,  and  the  Scauoni  Jndge, 
under  the  anthmity  of  t.  30  of  the  Evidence  Act, 
need  the  confcaaion  againet  both  and  convicted  them. 
The  High  Conrt  held  that  tbe  original  and  arooided 
chaigee  were  ao  nearly  related  that  the  trial  might, 
withont  any  nnfiunuM,  be  deemed  to  have  been 
a  trial  on  the  amended  charge  from  the  eommenco 
tuent  I  and  that  no  objection  haling  been  taken  by  B, 
who  wae  repretented  by  a  vakeel,  ta  the  admiaibility 
of  A'»  rnnffeelni  against  him  when  the  charge 
•gainat  A  waa  dtered,  the  Beaaione  Jndge  waa  jniti- 
ted  in  niing  the  oonfeanoo  againat  B  alao.  Bio.  «. 
dorm)  Babli  Batte    .  .11  Bom.,  278 

99. — —^Btafment       of 


COBTESBIOn'- eoNttawiI. 

6.  C0MFKS8I0NS  OF  PEISONEBS  THIBb 
JOIHTLT— eoM6iHM.J. 
otieoee  il  not  made  leea  of  an  admiedon,  ai  to  all 
that  the  peraon  knew  concerning  the  offence  affecting 
himaelf  and  the  other  peieooB,  by  the  fact  of  Uie 
Court  not  thinking  him  goilty  of  the  offence 
charged.    QltiBH  c  Baxdb  Ehaf    8  IS.  W.,  918 

100. Con/fticm    of 

eo-prito»»r — Corroionih'cn.— The  confeaaion  of  one 
prieoner  cannot  be  oaed  ai  corroborative  evidence 
aeain«t  another  peraon.  Cwrobantion  aa  to  the  deUile 
iS  the  crime,  without  corroboration  aa  to  the  peraon  of 
the  accnaed,  i«  worthleaa.  QmBN  e.  Ditbbaboo 
Dub  BiBsix .     ,  .    18  W.  B.,  Cr.,  14 

lOL CMfiuiOM     of 

Co-prUimer — Trial  for  ttittaltUvt  off»»e»  and 
for  aM«M»& — T^e  confeeuona  of  peraona  tried 
jointly  for  the  lame  offence  may.  by  a.  80,  Act.l  of 
1672,  be  "  coneidered "  ae  agunit  other  partie*  then 
on  thdr  trial  with  Uiem,  but  anch  conf«»ieai,when 
need  ae  evidence  ag^nat  othen.  atand  in  need  of  cor- 
reboration,  and  oanncrt  be  oaed  ae  corroborating  in 
an;  way  Uie  evidence  of  approren  againat  inch  otha 
partiea.  S.  SO,  Act  I  of  1673,  ought  to  be  conatrded 
with  great  etrictaes,  and  the  confeesion  of  one 
peraon  ie  not  admiesible  in  evidenoe  againat  anotho', 
■Ithoogh  the  two  are  jointly  tried,  if  one  ia  tried  for 
tlie  abetment  of  the  offence  for  which  the  otiier 
ia  on  hie  triaL  -  Qunv  n  iAjrroi  Au 

[19W.B„Or.,C7 

lOa. StaitmentM  ofae- 

entail  ptrteiu  at  etidtmet  offaitut  o&«r  ao-ate^ned. 
— Statement!  made  by  csie  aet  ot  prlaonera,  crimi- 
nating another  aet  of  pritonon,  wh«i  each  individual 
prieoner  made  a  caae  for  himself  in  which  he  waa 
tree  from  any  crisdnal  ctf ence,  ought  not  to  be  taken 
into  coneidecation  under  «.  80  of  the  BrldeDce  Act 
againat  the  priaoneia  of  the  aeoond  aet,  when  the  two 
acta,  although  tried  together,  were  tried  upon  totally 
different  dwnrcs.    Qitrui  v.  BmrwAXKa  Lall 

[91  W.  B.,  Or.,  S8 

QUSBV  v.  Eeuebbb  OOKIK 

[SlW.B.,Or.,48 
lOS. Conftiiiont    of 

aeemted  tried  jotatls— Joinder  of  ckargee  of 
thift  ai^  reeeivingHolen  property. — B,  X,  K,  and 
S  were  jointiy  tried:  S  fci  receiving  itolea  pro- 
perty nnder  i.  HI,  and  M,  K,  and  B  for  theft 
under  a.  S80.  The  confeedon  of  M,  K,  and£  was 
need  oa  evidence  against  B,  and  Ul  the  accused  were 
convicted.  Stld  that  the  Magisti>te  committed  an 
error  of  law  in  admitting  the  confeanon  of  Jf,  K, 
and  B  as  agunst  B,  and  it  waa  a  ground  fot  setting 
aside  the  conviction,  but  not  foi  diacharging  tb0  ac> 
maed.    Bumro  Bawab  r.  SvPRaafl 

P  O  W.S.,  86 

10*. Confeitioiu  Iff 

prifOtuM  tried  jointly  at  ectdenoe.— Confeasions  M 
prisonera  tried  nmnltaneously  with  the  accused  for 
the  same  offence,  which  are  in  a  very  qualified  man- 
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DIGEST  OF  CASK8. 


CGNTEBBiaN—eonHumed. 
6.  CONFESSIONS  OF  PBISONKBS  TBIED 
JOINTLY-oi««ii««/. 
chu»ctrr,   ftnd   require   eipepl^ly  cktetol  Krntiny 
before  the;  can  be  nf  elf  relied  on.    Queek  e.  Smuv 
Htihdol  ;         ,         .        31 W.  B„  Gr„  68 


106. 

iifpriiOiiert  bifor  _    ^ 

nude  by  a  pruoner  before  the  oommitting  nfflcer, 
which  implicate  his  fellowa  and  exculpate  himielt, 
caonot  be  regarded  u  evidence  nnder  the  Bridence 
Ad:,  ■,  30.     Qnua  i,  EsaatrB  Broohia 

[25  W.  B.,  Ct.,  8 

106. : -  ■■  ;-   B^cU  qfeon- 

Jittiont  hji  eo-pritofur*- — The  confeaion  of  cc-pri' 
MDcr*  cuuKft,  under  the  B*ldence  J.ct  I  of  1S78, 
■.  80,  be  tre^edaaertdaice  of  wdinarj  t^aractet  not 
diitingntihed  by  any  apedal  inflmity  or  qnaliflca- 
tfooiagainat  the  other  priKmen,a«,  In  additioi  to  tlu 
inflrnuty  Inherent  in  an  aocompUee^i  tetthnony,  they 
are  not  ^ren  on  oath,  and  are  not  liable  to  he  teated 
b;  crow-eumlnaUoa.    Qpmx  s.  Nash 

^W.IL,Cr.,a4 


CONFESBIOK— «o«;iMMif. 
6.  CONFESSIONS  OF  FBISONEBS  TBIBD 
JOINTLT— oiMi/<'»«e^ 
oonfeirion  rafnrrd  to  in  the  lection  la  to  have  the 
iattt  of  nrom  evidence.     Quttit-Empmt  r.  Skam- 
dia,   I.  L.   B.,   15  Som.,  86,  referred  to.     Qitibk. 
iKFSnB  V.  Nuiui.  Dar 

[I.  Ix,  B.,  SB  AIL,  446, 448  note 


107.- 


-CoilfttK 


.  Of  00 


prifontr  inoriHHM'Hn  AtntM^ — The  statement 
one  prtaoner  canaot  be  taken  h   evidence   agsioit 
-another  priaoner  nnder  i.  SO  of  the  Evidence  Act, 


111,- 


--    ConfttK 


£y  pertan  aXttrgti  joimtlf  witt  anolitr/or  teparaU 
i^eneti  ariiiag  outqfimt  Irauaetiom,  Admitiiiilily 
y,  at  agaimt  fAt  olkfr. — In  order  to  conetitnte  an 
i^ence  nndw  >.  ST8  of  the  Feoal  Code,  It  ig  not  necea- 
mr;  that  the  intention  cr  knowledge  of  lilcelibood  aa 
to  the  employmoit  of  the  minor  -for  plirpoiea  of  pro* 
atttnlion  ahoold  be  with  refarsDce  to  employment, 
cither  f— ft'**''*  w  at  aoae  definit«v  and  not  rtrj  're- 
mote, fatnre  ptriod,  bnt  an  offence  under  the  aection 
ia  complete  aa  aoM  ■■  a  giri  It  pwchaaed  with  the  fnilty 
intention  or  knowle^  of  likelihood  that  the  wilC 
while  itill  a  minor  nnder  the  age  of  16  yaira,  be  ew- 
ployed  for  ttiat  pnrpoae,  althon^  the  pc^t  of  time  for 
inch  employment  may  be  remote  by  reaaon  of  her 
pbyiical  Incapacity  for  the  purpoie.  S,  tke  Uh«r 
of  two  girti,  twina,  abont  a  year  old,  Kdd  one  of  them 
to  r,  a  proatitntey  tor  H9,  land  within  ten  daya  of 
inch  ule  alao  wii  her  the  other  for  Bli.  S  wai 
thown  to  have  previanaly  pnrchaaed  another  child 
whom  ahe   had  bronght  np  from  her  bifancy,  aod 


loa- 


-  Co^fini, 


v<f-prii9»er  impliealiiig  kxmtelf. — Where  : 
■oni  than  one  are  being  tried  for  the  aame  offence, 
uid  a  confrnion  made  by  one  affecting  hhnaelf  and 
•ome  of  tbe  othen  i>  proved,  the  Evidence  Act,  a.  80. 
doea  not  proi^de  that  mch  confenion  ia  evidence,  bnt 
that  it  may  be  "  taiken  into  contidecation :  "  the  in- 
tention of  the  LegialaturebeingthBitwhenitiagalnit 
any  person  implicated  by  ancb  coafeaaion,  there  ia 
evidence  ten^ng  to  hia  conviction,  the  circnmatance 
of  BDch  penon  being  implicated  bythe  coiifaavon  of 
xibe  at  those  who  are  being  Jointly  tried  with  him 
ahall  be  taken  into  contideratloli  aa  bcadng  npon  the 
troth  or  anffldency  of  anch  evidence.  Qotir  c. 
CBdimu  Bkottacoujxb  .    84  W.  S,,  Cr,  43 

.    109. Co%f»tti<mt   of 

felloK-pritontT*  friid  jointly  for  tkt  tone  offt%et. 
— When  the  accnaed  waa  convicted  aolely  on  tbe 
Gonfeauona  of  his  fellow-prisoner*,  who  were  tried 
jrantly  with  him  for  the  aame  offence, — Sold  that 
the  eonviction  waa  bad.  Under  a.  SO  of  the  ln<Uan 
KrideiM  Act,  I  of  1S72,  anch  confeaalona  could  be 
"  taken  Into  coo£detalto  "  ag^nat  the  aocnaed,  bnt 
they  were  not  eridence  within  the  deflnitioa  glvMi  hi 
a.  B  of  the  Act  t  and  they  canld  not,  iherKbre,  along 
form  the  baus  of  a  conviction.  Qubik-Biifrbbs  «. 
Ebahsia  Bin  Paksv    .      L  Ii,  B,  16  Bom.,  66 

110. Faf«M,  at  ew- 

<if«e«,  of  ciy»fetno»  of  ptrtomt  tried  jointly. — The 
words  "take  into  conalderation  "  in  a.  80  of  the 
IndisJi  Evidence  Act,  1B72,  do  not  meavthat  th« 


the  guilty  knovdedge  and  intention  wiUi  which  tha 
•ale  ME  the  two  chtldrv  wm  madft  £'i«aDteHiaD 
waa  made  within  two  houra  after  h«r  arrest,  and  im- 
mediately thveafter  she  waa  committed  to  hajat  for 
■even  days.  On  the  seventh  day,  on  being  tncnght 
np  for  trial  before  tbe  Depnty  Magiatrati^  she  re- 
tracted lier  eonfead<m  and  assigned  an  innocent  reaaoD 
for  her  pnrchaae  of  the  girl.  H  and  K  were  tried 
j<^tly,  S  being  charged  with  an  oflenoe  nnder  a.  872, 
Di'i.,  adling  tha  giri*  for  the  pnrpoae  of  pruatltution, 
and  f  with  an  offence  nnder  a.  373,  nt^  bn^ing  fcr 
the  sane  pnrpoae.  Neither  was  durged  with  abet- 
ting the  other.  The  two  ooDtessions  were  nsed  a« 
evidence.  Btld  that,  having  regard  to  tlie  drcnm- 
stances  nnder  which  the  confession  of  K  was  given 
and  retracted,  it  was  Ofen  to  aosiueion,  and  conld  not 
safely  be  acted  npon,  and  that  tlie  confeamon  niade 
a  was  not  legally  admiauble  against  her,  as  they 
i  not  bring  tried  Jtuntly  for  the  aame  offenc& 

DsPtlTT  LlOAl  RlMBKBKAKCIft    V.    KUD'SA    BAIS- 

I     .        .        .        .     I.  Ih  B.,  as  CWo.,  164 


US.  - 


-  Co^au 


eo-priiomti — Joimt  trial — Pha  of  gttUty. — A  and 
B  were  charged  with  mnrder.  A  pleaded  gnilty,  hat 
he  waa  not  convicted  or  sentenced  till  the  conclndon 
of  tbe  trial  of  his  fellow-prisoner  A.  The  Seasiona 
Jndgc,  holding  that  both  the  aceuaed  were  jointly 
tried  far  the  same  offesice,  took  into  coonderaUon  aa 
against  B  the  confesaiana  made  by  A,  and  cooricted 
both  of  mnider.  Said  that,  after  A  had  pleaded 
gniity,  h«  conld  not  be  beated  aa  being  jointlj^  tried 
with  St    A'*  oonf saaioDs  were  therefore  not  admisnble 
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mOEST  OP  CASKS. 


OONTBSBIOZr— «oafM»Nf. 

e.  CONFESSIONS  OF  PfilSOKEBS  TBISD 
JOINTLT-eo»(«.s<d. 
•Rkfiut  it  under  i,  SO  of  the  lodisn  Evidonce  Act 
<!  of  1872).    QuBix-EiiPsBBB  t.  Pabvji 

[I.  I- B.,  18  Bohl.  186 

lia. ■ Stattmanl*      af 

<t>-aeermd  iBluipUiidtdg%iltg~-Joi»tlriai. —Vivien 
two  out  of  wveral  penoni  on  their  trul  in  a  Court 
of  SeMiun  on  &  jomt  cbuve  plekde^  guilty  and  made 
certain  atatementi  to  the  Coaii,  it  m  \eld  tlut  luch 
•tttcmeatt  coutd  not  be  taken  into  eonuderation  u 
evidfiace  i^aiust  tli«  other  accotod  persona,  iuMmneh 
SI,  after  pleading  guilty,  the  penoni  makiiu  thole 
statements  vera  no  lanfftr  on  th^  trial.  Qdbbr* 
£XPBI8B  B.  PBBau  I.  L.  K,  17  AIL,  584 

IM.  ~ Corroboratio*  » 

■mattrial  parlinilarf. — Where  the  anJy  evidence 
*gaiQ»t  tro  prisoQen  accused  of  murder  mivctly  im- 
pUcating;  them  in  the  oommiaion  of  the  crime  conaiated 
of  confeMonai  atatemcnta  made  by  them  before 
the  oommitting  Hagiatnt^,  which  were  anbaeqaently 
retractedi  and  tlie  itatenienti  in  each  confeMdoni  were 
coiTobonted  in  material  particnlan  by  ottier  evidence 
oo  the  recurd,>-.-^eM  th^  the  evidence  w«a  loScient 
to  nippart  a  coiiTidiMi.  QuBBii>BMrftnB  v.  Babit 
SiSAM,        .  .     X  !•.  B,  18  MacL,  48S 

11& : ■ C<mf»ttu>%  ofee- 

ate%tei—¥lta  of  gutUf  bv  out. — On  the  trial  of 
more  penuoi  thui  one.  jiiiatl;,  for  the  nme  dtence, 
where  one  of  them  plodi  guilty,  the  peraon  ■>  plead- 
ing a  DO  longer  on  hii  trial,  and  cannot  be  treated  ai 
tieing  jointly  tried  with  the  other*.  A  confCMion  by 
that  penun  aSectiug  hiinielf  and  otheri  cannot,  there- 
fore, be  taken  into  conaideration  as  agBiiuit  auoh  othen. 
under  a.  SO  of  the  Evidence  Act.  QtrBSX-EMPBEaa 
e.  LAKBUUXrA  Pamsabaic 

[L  I..  B^  aa  Mad,  481 

UBl Coiifiutiat    Ig 

out  of  ttttral  ptnoM  joinlly  tried  far  tie  rmu 
offhKe-'Flea  of  guilt f  ig  perion  mo  eonfefing— 
SiicreUim  to  eonlinue  frial  n/ler  plea  of  gtiiltg. — 
The  trial  of  an  accnied  perann  doea  not  Deceoarily 
end  if  he  pleada  guilty.  Under  a.  871  of  the  Code  of 
Criminal  Procednre,  where  an  accused  pleada  guilty, 
"  the  plea  shall  be  recorded."  and  the  aecnied  "  may 
be  conTicted"  thereon ;  but  evidence  may  be  taken 
Fn  Seniona  caaea  ai  if  the  plea  had  been  one  of  "  not 
guilty, "  and  the  case  decided  upon  the  whole  of  the 
evidence  inclnding  the  accused's  plea.  When  auch  a 
procedure  is  adopted,  the  trial  does  not  terminate 
with  the  plea  of  guilty,  and  therefore  a  conf  eaaion  by 
the  person  ao  plewUng  may  be  taken  into  connder- 
ation  under  s.  80  of  the  Indian  Evidence  Act,  1872, 
aa  ag^uat  any  other  person  who  is  being  jointly  tried 
with  him  for  the  aame  (ffence.  A  trial  does  not 
•trictly  end  until  the  accused  has  been  either  con- 
victed or  acquitted  or  dlacharged.  QuBKir-EvTSlsi 
r.  Chuhta  Patuohi        .    I.  Ii.  B.,  23  Kail,  161 


U7.  - 


►  If 


eo-pritoner  wko  hat  teilkdrawu  from  anoeiatOM 
btfore  offeree, — The  confeadnn  of  a  peraon  who  say* 
he  abetted  a  mnrder,  but  withdrew  before  the  actual 


CONrSSSIOIT— nwfiiiveff. 

e.  CONFESSIONS  OF  PRISONEBS  TBIED 
JOINTLY— eas<iMis<f. 
perpetration  of  that  mnrder  by  bia  asMciatee,  cannot 
be  used  as  evidence  agiinat  those  aisoclates,  thoagh 
the  penou  conf  eenng  ii  tried  with  them  jointly  on  a 
charge  of  mnrder.    Bsfi.  e.  Ahbita  Qovhoda 

aOBom.,487 

118.  Comfeitio*  nf 

co-prifoutr. — S,  SO  of  Act  I  of  1872  is  an  exception. 
and  iti  wording  ibmra  that  the  confeaaon  ii  merely 
to  be  an  element  iu  the  conaideraUoii  of  the  evidence, 
Unleai  there  ii  aometlung  more,  a  cunvictioo  on  it 
will  atill  be  a  esse  of  no  evidence,  and  had  in  law. 
AHONTUona         ...       7  Had^  Ap.,  IB 

118. Confettiim  ufa 

pritomer  teben  admittible  affaiitii  eo-pritaner. — To 
render  the  coofeadon  of  one  prisoner  jointly  tried 
with  another  admiamble  in  evidence  against  the  latter, 
it  mnat  appear  that  that  conteMion  implicatea  the 
oonfeeong  peraon  anbatantially  to  the  same  extent  aa 
it  implicate*  the  person  agunst  whom  it  is  to  be  naed 
in  the  comtniision  of  the  ofliince    for  which  the 


QUBIB  r.  MOHIBK  BiSWAa 

[10  B.  I,.  B.,  465  nota :  10  W.  B,  Cr,  16 

190. Confi4tio»    of 

eo-pritoner — Illegal  convictioa. — A  conviction  baaed 
solely  on  the  evidence  of  a  co-prisoner  is  bad  in  law. 
QnBN  V.  AicBiaABA  Hcuav 

[L  I..  B.,  1  Had.,  1S3 
QnxBN  e.  Bn>HiT  Naxkv 

[I.  L.  B^  1  Bom.,  476 

lal. Conviation  o» 

HKeorroborated  coitfieiion. — A  oonvicUon  of  a 
person  who  is  being  tried  together  with  other  persona 
for  the  same  offence  cannot  proceed  merely  on  an 
nncorroborated  *tat<inait  in  the  oonfenion  of  inch 
otber  persons.  SxrasaB  ov  Inu  v.  Boawasi. 
EKf&nB  o*  IxsiA  V.  Bax  Chavs 

[L  I..  B.,  1  AIL,  664,  076 


las. 


Confieti 


one  pritoaer  impliealiug  hinue^f  and  awitier, 
"EJftH  of— "Court,"  Msaniug  o/.— Under  a.  30  of 
the  Evidence  Act,  tiie  confeancn  ot  a  prisoner  affect- 
ing himself  and  another  penon  charged  with  the 
Mme  offence  ia,  wbcai  duly  proved,  a&niaaible  as 
evidence  against  both,  but  saeh  second  peraon  cannot, 
wbrai  it  is  uncorroboiated  as  against  him,  be  legally 
convicted  on  it.  Fer  Oabth,  C.  J.— Soch  evidence 
mnat  be  dealt  with  by  the  Court  in  the  same  manner 
aa  any  other  evidence.  The  wnght,  however,  to  be 
attached  to  anch  evidence,  and  the  queation  whether 
taken  by  itself  it  ii  snflident  in  point  of  law  to 
justify  a  conviction,  is  a  qnestion  for  the  Judge. 
Unaapported  by  oths  evidence,  it,  however,  should 
be  taken  as  evidence  of  the  very  weakest  kind,  bong 
nmply  a  statement  of  a  third  person  not  made  upon 
oath  Of  affirmation.  If  sncb  confession  Is  corro- 
boraliBd  by  other  evidence,  it  is  immaterial  whether  in 
proving  the  case  at  the  trial  the  confession  precede* 
the  other  evidence  or  Qte  other  evidence  precedes  the 
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DIQBST  OF  CA6BS. 


(   iBse  ) 


tX'ttVEBSlOTS—eoiitiimed. 

6.  CONFESSIOlfS  OP  PBISONEBS  TBI&D 
J  OINTLY— e(»««i*ni 
eoafenion.  Far  J&OKtioK,  J.  (MoDointUf  oon- 
■nrring). — Boch  evidence  ii  nut  tafflclent  to  support 
a  conviction,  even  if  conobontcd  by  circcmatftntjal 
evidonce,  anlen  the  cironmstuicM  eonatitating 
corrobooition  vronld.  If  believed  to  eiiat,  tbeauelTei 
npport  t,  convicUan.  Per  Curtain.— Tbe  word 
"  Court "  in  ■.  30  of  the  Svidenca  Act  meuia  not 
only  the  Judge  in  a  trial  hj  a  Jndge  with  »  jnrj, 
bot   includes  both  Judge  and  jury.    BkpbibI   e. 

ABBOOTOBH  CHrOKEBBtTTTY 

PL  li.  S.,  4  Gala.,  488 :  S  C.  L.  B,  S70 
19*.- 


itietion — Uneorroborated  taitimo»j/  of 
pUet—Sndeitet  Avt  (I  oj  ISfaj,  ».  114,  ilL 
fiJ.~-Tbe  oonfeHion  of  a  oo-»eexiMd,  if  proved. 
U  evidence  ininit  the  aecuMd,  Imt  It  i*  eridcnce  of 
the  wettest  kind,  tod,  if  nnconoborktrdi  it  ii  not 
•nficient  to  wnRant  a  eoavietkin.  Emprtit  v. 
AJtoototX  Clvkt^mtty,  I.  L.  M.,  4  CaU.,  ^8, 
foUoiTBd.    Hurn  Tiwjuu  v.  Aub   HoHanr 

^  C.  W.  ST,  749 

124. Slal«m»mt     of 

ppMoiwr  oatettlfatiiig  \im*e!f. — A  prisoner,  charged 
loRdther  wiUi  othen  with  being  a  member  of  an 
niUawfal  aHembl;,  made  a  gtatensnt  before  the 
committing  Magistrate  implicating  his  fellow-prisoners 
and  aoother  person.  He  lubseqaontl;  vith£«vr  this 
statement,  and  made  another,  in  vhich  he  endeavoured 
to  exculpate  himself.  Maid  that  this  statement 
VTM  not  evidence  against  the  otha  prisoners  under 
a.  BO  of  the  Bvidenoe  Aot.  It  was  not  a  confession, 
nor  &&  it  MBonnt  to  any  admission  by  the  prisofier 


part  to  eipUn  Us  own  presmoe  on  the  oemdon 
m  snch  a  manner  as  to  exnilpate  bims^  t  and  any 
Boitian  made  by  him  in  such  a  statement  of  other 
persons  having  beoi  engaged  in  the  riot  was 
altogether  irrelevant,  and  not  eridmce  agunst  them. 
NooB  Brz  Kaei  «.  Kwbbbh 

[L  I..  R,  e  Gale,  970:  7  a  II  B.,  885 


13S.- 


implinatii^  prUoatr  iro^sMtM. — Where  ^  con- 
feaion  of  a  person  bting  tried  jointly  with  other 
pemn*  did  not  implicate  him  to  the  tame  extmt 
as  it  implicated  each  other  perwns,  and  was  not 
snflcioit  of  itself  to  joslify  Ms  conviction,— AcU 
that  snoh  confeatiim  could  not  be  taken  into  oonu- 
deration  nnder  s.  SO  of  Act  I  of  1872  aguust  snob 
other  persons.  Qmsr  t>  Stlat  Alt,  10  S.  X,  Jt,, 
40fi>  followed.     BurAUS  of  Imu  v.  Qtvoit 

[L  I,.  B..  a  AIL,  444 

lafi.    Confftiom  of 

fritontr  asemlpating  liMueJ/.— Where  a  person 
being  tried  jointly  with  other  persons  made  a  state- 
ment deprecating  any  gniity  knowledge  and  seeking 
to  clear  himself  at  the  expense  of  such  other  persons, 
"Sold  that  sach  statement  could  not  he  taken  into 
connderation  nnder  s.  SO  of  Act  I  of  1873  against 
ancb  oUior  pttsoos.     Qms*  v.  B^at  Mi,  10  B.  L, 


COITFBBSIOir— «m(t'mu<f. 
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B.,  458,  and  frnjirsii  r.   Cfanraf.  I.  L.    £.,    J) 

All.,  4t4,  followed.    Bm«iu  ov  Iitdia  «.  Hmn 

[L  I^  B.,  S  AIL,  040 


187.- 


-  SHalfordaeoiff 


s.  S9fi  ot  the  Fatal  Cods  and  the  latter  nnder  s.  4U 


and  nlrer  stoloi  at  the  daooity. 

arrested,  a  gold  ring  and  a  diver  wristlet  w 

in  lus  poetession.  At  the  trial  A  pleaded  goOty,  and 
B  dumed  to  be  tried.  A  goldsmitb  deposed  that  he 
had  made  the  ring  and  wristlet  fiiand  with  B  vat  ot 
pieces  of  gold  and  dlw  givai  to  him  for  the  pnrpoaa 
by  i).  On  this  evidence  and  rm  tlniiimfymionsniaitii 
by  A  the  Senons  Judge  ooDi^otad  B.  On  appeal 
to  the  High  Court,— HsU  that,  ^  and  B  not  havii^ 
been  tried  jnntlpr  for  the  mm»  iJf eaee.  the  emf ewien 
of  A  wM  inadmisnble  as  evidence  against  B.  There 
was,  therefore,  no  evidence  of  theidmtity  of  the  good* 
stolen  at  the  dacoity  with  thoae  fonnd  in  ^s 
poasesrion,  and  the  case  against  bim  f^led.  Ccnvic 
tion  quashed.    SxPRnB  c.  Bu,a  Patil 

[L  lb  B,  B  Bom.,  68 


IS8. 


-   SlatemMt    If 


pritontr  »•  ai#(ao*  ((f  co-priio»»rt — Coafeinon. — 
Several  persons  were  charged  together  with  (rfteocea 
under  ss.  148,  SOa,  334,  and  326  read  with  s.  149  ot 
the  Penal  Code.  The  Sessiima  Jndge,  when  about  to 
exanune  the  priaoners,  reared  all  but  the  jciamer 
nnder  tiamlnati-"  to  withdraw  from  tlie  Omrt,  until 
his  turn  tia  naminatfon  came  roand.  and  convicted 
each  priscner  chiefly  upon  what  was  said  by  hia 
oo-prisanen  dnring  his  abacDoe  from  the  Conrt, 
SaU  that  the  evidence  so  given  was  tnadndmible. 

IV   THS    lUTrBB   0>     IBM    PITITIOS    OF    CSAKIUU 

Naih    Sibkab,    Bmuaa    v.     Ceand&i    Nats 
Sboab    .    tX^B^T  CoL,  0S:BC.L.B..368 
Chasowk  Lakl  e,  Hon  Ktma 

P0  a  !<.  B.,  876 

ISO.    Statetitti     iy 

priianer  i»  abttnct  ^ eo-frii«iitn — Code  of  Crt- 
minal  Proetdtrt  (X  of  I8T3J,  «.  SSO.— The  two 
accused  persona  veie  jointly  tried  before  th?  Besdons 
Judge  on  a  cliarge  of  murder.  The  Sessions  Jndge 
exaimned  each  of  the  accnsed  in  the  absence  of  the 
other,  making  the  latter  withdraw  from  the  Court 
during  the  eiaminatirai  of  the  former,  tbongh 
withoDt  objection  from  the  pleaders  of  theaccnsed 
persons.    Sold  that  the  examlnatioD  of  each  accused 


lion  of  offenei  elua-ytd.— To  render  the 

of  one  person  jointly  tried  with  another  tor  the 

oflence  Uable  to  comuderation  sg^nst  that  othei 
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tiM«auj  that  it  ihonld  unonnt  to  a  diltinct  ccnfn- 

«ian    of    the    oBm^  charged.     Enxus    t.   Dm 


ISL- 


-  ataUmeiO*    of 


ajva*  ' —^^— -■'-■ ucurnioH*    *y 

eo-pritonart  pUadimg  dw'tfy.— Several  piuonm 
bdng  cha»ed  tantherwithhonte'breakiiig,  lomeot 
them  plea^d  gnutj.  ^Hie  Semkta  Jndge  and  the 
coiifeethKii  miSe  by  thow  who  pleaded  niilty  ai 
erldeoce  againat  a  prlaoaer  vho  wai  tried.  Seld 
ibat  inch  iwnf cMioDi  were  not  eridence  imder  t.  80  of 
the  BTideoM  Act,  1878.  Vsnuiabud  r.  QmBH 
[I.LB.,7Had.,  lOS 


18S.  - 


-  Ofen. 


dsfimitiou  ariti»g  o»t  qf  liiigle  traiainiti(m- — I%eul- 
potion  throtgh  tevarable  acli — CoMiiierfiil  coin — 
JPtnal  Cods  fAei  ^LV of  IMOj,  t.  239.— A  mi S 
were  triad  togctlMr,  nodar  ■.  £39  of  the  Penal  Code 
(XLT  of  I860),  00  a  obaige  of  delivering  to  another 
connto^nt  coins,  knowing  the  eaiiie  to  be  ooimt«rfdt 
at  the  time  thay  became  poaond  of  them.  A  con- 
teaed  that  he  had  got  the  miea  faom  B,  and  had 
puaed  them  to  Mrerai  powoit  at  hii  reqsert.  Stld 
that  the  oonfeaDon  of  A  wai  reUraot  aguoet  B. 
WhsD  two  parMoa  are  accneed  of  an  affenca  of  Uia 
nme  dafinitum  ariMng  out  of  a  aingle  tnuuactioD,  the 
confcadon  of  the  (me  majr  be  oied  againat  the  other, 
tbongh  it  iiLcnlpatca  himaalf  timm^  aeta  eepanble 
frmn  tboea  aierlbad  to  Ml  aeeoatjiuet,  and  eapable, 
therefore,  of  conatitnting  a  aqiamte  oflenM  boot 
that  of  the  accomplice.  QvuH-EifFSiM  e.  Km 
Haboiod  .    L  Ik  B„  8  Bom,.  888 

188.   


Croaar  »*kl  a^,_ 
murder,  and  B  for  abetment  thoeof,  _     _     

'\tj  A  implicating  B  camiot  be  tabm  Into  ocmaidaa- 
tioa  agairiat  B  under  a.  80  of  the  BvidenGC  Act,  1873. 
Bu>i  V.  QiTUK-£jDBHs      I.  Ih  B^  7  Kad.,  67d 

184.  — — — — ■  ConfauioH  if  taJtan 

to  ht  laiin  aj/aiutt  alt  ao-aueuted — AittHttibiliti/ 
tifeoi^tttion  ajainti  eo-ae<mud. — Whm  more  per- 
BODS  iImui  one  are  jointly  Med  for  the  lame  offence 
the  oonfearfoD  made  by  ute  of  tbem,  if  adndaaible  in 
BTidenee  at  all,  abonld  be  taken  hito  comideratton 
sgunat  all  the  aeoiued,  and  not  agalnat  the  pcmon 
alone  who  made  it.    EMPmHS  v.  Blul  Bixua 

CL  I..  B.,  8  Bom.,  18 

185.    ; Waatofcorro' 

horation. — A  conviction  of  a  peraon  who  ia  tried 
jidntly  with  other  peraooa  for  the  tame  offence  can- 
not proceed  menij  npon  the  unoorroborated  confea- 
noD  of  one  of  anch  othac  peraoaa.  QniBH-EiiPBEBa 
V.  DoiA  JivA  .    L  Z*  B„  10  Bom.,  881 

4DIB)r-Bia>KltlB  D.  EBISHKA  Bh4T 

[L  U  B„  10  Bom.,  8IS 


180.- 


-  Semtt-lrtaiitig 


— Frodmdion  of  tto!tn  proptrtv. — Where  I 
cwed  was  convicted  of  hoaae-breuiing  by  nig' 
intoit  to  commit  theft,  and  the  only  evidence 
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months  after  the  contniieioa  of  the  offence,— £(-M 
that  the  mere  prodaction  of  the  itolen  property  by 
the  accnied  wiu  not  mfficiimt  corraboiation  of  the 
confeiBon  of  the  otiier  priaoner.  QlTSBK-BuxBea 
V.  Dou  JrcA  .     L  Ik  Bq  10  Bom.,  881 

OQTSiFEBBLOTSs  OF  jxmaxsm. 

1. Confaaalan  at  flltnc  of  plaint 

— Ditcrtiion  qfJudgtlo  kaar  tht  oatt.—ia  ioaolTeat 
defendant  appeared  and  confnaed  jndgment,  at  the 
■nit  of  one  (^  Lia  creditora  at  the  Bting  of  the  plaint. 
There  were  other  anita  filed  by  other  creditora.  The 
J  ndge  nCecorder  of  Uoolmaih)  nve  a  dedaion  f or  the 
pl^tiff,  but  declined  to  ngn  ndgment,  pen^s  % 
reference  to  l^e  High  Conrt,  nndar  Act  XXI  of  ISSi, 
g.  23,  OQ  the  following  qneation :  li  the  pUnliff 
entitled  to  a  decree  aa  of  the  date  on  which  the  defm* 
dant  appeared  and  canf  saaed  jndgmeot  f  Said  that 
the  Jvitoe  baa  a  ^aeretion  whm  partiea  have  coom  to 
a  mntn^  agreciaent,  or  when  tile  defmdant  hai  cod- 
feaaed  jnd^ent,  to  decide  the  antt  at  (mce  in  accord- 
ance with  anch  agreement  or  confeseim.  He  li  not 
t>onnd  to  do  io  till  the  time  flird  tat  the  regular  heai^ 
ing  of  the  anit ;  and  be  cannot  eiericiae  £at  diicte- 
tion  where  there  ia  any  dottbt  aa  to  tJie  good  faith  or 
identity  of  the  partica.  BAira  o»  BntGAX:  v.  Cubbii 
P  B.  Xb  B.,  A.  C,  see :  18  W.  B^  488 

%  Conditional   oonfeaslon   of 

JndgmBnt,— The  cmfeerion  of  judgment  mnat  be 
nneonditional  nnleta  the  plaintiff  eonaenta  to  a  oan> 
ditional  one,  t.g„  a   decree  on  pajtmsit  of  inatal- 


LXluBdUCcC 


00NFIBCATI017. 

Baa  Cina  tttdxs  Act  or  Stats. 

Baa  CAaiB  USDKK  FomnixuKa  o>  Fso- 

iS'ea  HimnLAw— InBKKiTurai — Ixpaxti- 
BuPsopiKxr. 

[L  Ih  B^  17  All.,  466 


1. Iilmitation— Haleoae   tff  Ctov 

HoQse  i»<^>erty  in  Lncknow,  ot  which  the  Chtven- 
mmt  had  aaaomed  povearion  aa  oonflacated  nnder 
the  proclamationa  iaaaed  by  Lord  Caniung  and  Sir 
JamM  Ontiwm  in  Uaroh  18^,  waa  leleaaed  andcr  an 
Older  pawed  on  tb«  6th  July  1S68,  idierelM  the  Oov- 
emmmt  abandoned  the  oonfiaeatkxi  and  left  ftvmer 
owner*  to  thur  rights.  Thia  property  liad,  preriooaly 
to  the  confltcaticti,  belonged  to  om  M  S,  Lands  in 
Ondh  confiacated  nnder  Lord  Canning's  proclamation 
were,  in  October  1868,  directed  to  be  aettied  with  the 
heiii  ot  M  K.  In  a  anit  brongbt  in  Harch  187B  by 
a  i^aioUff,  who  churned  a  share  of  the  honae  pn^eity 
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OUDH— eon/iBWrf. 
And  laudi  m  one  of  the  hriri  ot  M  S  agaiait  &  defen- 
dant who  wiuan  heir  of  M  K,  and  who  hod  obtuncd 
poHeuinii  of  the  honm  and  Undi  under  (he  orden 
pused  for  thn  release  of  the  one  and  the  lettlement 
of  tlie  other,  the  defendant  pleaded  that  the  entire 
property  had  come  into  her  pnaBeHrion  in  1SG6  nnder 
a  gift  from  3t  K,  and  that  the  plaintifTa  lait  was 
honed  by  limitation.  Beld  (first),  in  respect  of  the 
liouie  property,  that  if  the  defendant  was  in  poues- 
■ion  at  the  time  when  the  proclomSitions  were  iHued, 
the  qaeatiuD  of  Umitatioa  must  be  decided  aa  if  tbera 
Dever  bad  been  a  eonflKation  g  and  (second),  in  res- 
pect of  the  Undii  that  no  que^ion  of  limitation  conld 
arise,  lisxte  the  anlt  was  bionght  wHbin  twelve  years 
from  the  date  of  the  GoTemment  order  for  settlement, 
noder  which  alouc  any  title  to  the  lands  oould  have 
bem  acquired  by  either  of  the  paitiea.  Jbbah  Kads 
r.  Abbuk  Bahit  L  Ii.  B.,  4  Calc^  737 

a.  — — ■  ■  -  -  Lord  Cftnnlns's  proolnna- 
tioo,  1866,  EtfBOt  of— Be-^aJ  of  cimjtteated 
land: — The  effect  nf  Lord  Cuming's  procttmation 
of  the  IGth  March  1858  was  to  divest,  all  the  landed 
property  from  the  proprietors  in  Ondh  and  to  transfer 
it  to,  and  vest  it  in,  (be  BriUih  Oovemniait.  Conse- 
qnendy  all  who  Aaee  Uiat  data  claim  title  to  snch 
property  must  claim  throngh  the  Govemneot.  Whers 
a  re-grant  tt  made  to  a  framer  owna,  tb*  new  title 
will  depend  sutirely  on  the  term*  of  the  re-grant  g 
and  If  sQch  r«-gtsnt  is  made  for  life  only,  no  nii(  can 
be  maintuned  (o  re>.'(ify  an  alleged  mistAke.  and  for 
declaration  of  an  absnlnte  title  aeoordiag  to  the  tenor 
of  the  lonnnda  by  which  the  property  was  held  onder 
the  old  dynasty  and  prior  to  the  conSsoation.  MmEA 
Jbhah  Saeiba  r.  D>nm  ConasBioKKK  ov 
LcoEVOW     .  .         .     Ii.  B„  e  Z.  A:,  08 

■  8.  Property  ttandiag  and  r«- 

Kiitend  in  nam*  or  oa«  party  but  admlttad 
to  belong  to  another— Hv^istpsho*  for  fiteal 
mrpoMf.'—hi  Oodh,  before  tU  aipeation  in  the 
British  rule,  a  Bsjah  vaaa  taloUidat  of  a  la^e  talnkh. 
Ayonngarbranchof  hisfamDyhadaseparattmelial  in 
the  poBseMion  of  A  wholly  dtatdnct  from,  and  indepen- 
(lent  of,  Iha  talnkh  the  Bajah  pnaessed  aa  rei^esmting 
the  elder  branch  of  the  family.  The  Ondh  Qovem- 
ment  for  fiscal  purposes  included  A't  mehal  with  (he 
Bajah'i  talnkb,  lo  that  the  Bajah  as  the  elder  branch 
of  the  &niily  represented  A't  mehal  at  the  Conrt  at 
LncVnow,  notwithitani^ni;  that  A  remained  in  nn^i' 
torbsd  possession  as  absolnte  owner,  paying  (hrongh 
(he  Bajah  tot  his  mehal  a  proportion  of  the  jnmma 
fiiedouthe  Ulnkh.  This  relation  botiveen  the  Rajah 
and  A  subsisted  np  to  the  time  of  the  annexation  of 
Ondh  by  the  Britidi  Qovemment.  While  the  Qovem- 
ment  was  making  a  settlement  with  the  land-owners, 
and  A  was  aboat  to  apply  for  a  distinct  settlemcDt 
ot  his  mehal,  be,  and  after  hijn  his  widow,  was  indoced 
by  (he  Bajah  not  to  do  so,  the  Bajsii  in  letten  fnlly 
reoognl^ng  A'a  absolnte  right  to  the  mehaL  After 
the  suppression  of  the  rebellion  in  Ondh,  and  the 
Ooveinmeut  had  recoffniied  the  talukhdari  tenure  with 
its  rlghta,  a  provision^  settlement  of  the  talnkb  includ- 
ing A'a  mehal  ivas  made  with  the  Bajah  ;  but  before 
a  lanad  was  grauted  to  him,  Qovemment  confiscated   | 
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half  his  estates  for  concealmEnt  of  arm*.  The  Baiali 
suppressed  the  fact  of  the  trast  relation  of  the  mehal 
of  A,  and  contrived  that  i(  abonld  he  indnded  in  tbe 
half  part  of  the  estate  the  Govenunent  had  confis- 
cated, which  mehal  the  Qovemment  aa  a  reward  granted 
to  Ondh  loyalists.  A'»  widow  brought  a  salt  Bfflunst 
the  Qovemnunt  and  the  grantees  for  the  natoratlcai  ol 
the  mehal  and  tor  a  lettienuiit.  The  Chief  Commis* 
sioner  held  that,  as  the  Bajah  waa  the  rsgistcnd  owner 
of  the  mehal  of  A  included  in  his  talukh,  it  had  beoi 
properly  forfeited.  Such  finding  reversed  on  appeal 
on  the  ground  that  A  was  the  acknowltdged  etttui 
qtu  trust  of  the  Eajah.  and  that  A't  widow  as  eqni<> 
able  owner  was  not  affected  as  between  her  and  tba 
Govenmait  by  (he  act  of  conflacation  of  half  Uie 
Bajah's  talnkh.  Thvkxaiti  SooiftAJ  Koowaa  tr. 
GtoTBBimirr  .    14  Moore's  L  A.,  US 

4, Oonflacfttion  uid  raatoratlon 

of  lauda  In  Ondli  In  18fi8  and  of  Immovo- 
ables  in  Iinoknow— O^— Ptfle.—On  a  daim 
for  a  share  in  propraty  consisting  of  (a)  immoveabln 
in  Lncknow  and  (b)  revenue- paymg  land  in  a  district 
of  Oudh,  (he  defence  was  title  by  gift,  wKh  poaaea- 
sion,  from  the  former  owner,  a  member  of  the  kmily 
thnmgb  which  the  pluntiff  daimed.  At  to  the  im- 
moveables in  Lncknow,  they  having  been  included  in 
the  ccsiflscation  wUoh,  having  followed  the  capture  of 
the  town  in  1S68,  waa  subaeqaently  abandoned  with- 
out any  Intention  on  the  part  of  Oovanmeat  to 
make  a  rc-mnt  in  favour  of  any  person,  (lu  result  in 
regard  to  (be  presait  qoestiim  was  the  same  as  if  do 
snch  event  had  occurred.  The  other  property  (t)  . 
came  under  the  general  confiscation  of  Oudh  lands  in 
186S,and  also  was  restored  through  snbseqnott  settle- 
ment operations  in  whioh  the  Anal  order,  relating  to 
the  land  in  question,  was  to  t]ie  effect  that  settlement 
•honld  be  made  with  the  "hrira"  of  the  previona. 
owner.  Seld  that  (be  above  did  not  preclude  the 
defence  of  exclusive  tiUe  by  gift ;  the  order  last  men- 
tkwed,  on  its  trae  conrtrudJon,  only  designatii^  all 
those  who  might  take  under  and  through  the  previous 
owner  (deceased  at  the  time  of  settinnmt),  witjiont 
eielnding  any  claimant,  save  (hose  who  might  claim 
adversely  to  such  title.  The  Govenuuent  did  not,  in 
the  aettiemeut  which  followed  the  conflseation,  make 
any  arbitrary  or  wholly  new  re-distribntiou  of  estate^ 
or  ptoeeed  as  if  the  existence  of  previous  titles  (althongh 
they  had  been  brought  to  an  end)  was  to  go  for  nothing. 
The  enquiry  in  most  cases  was  as  to  who  would  have 
bed  entitled  had  there  be«i  no  confiscation.  .  As  to 
both  classes  of  p«oper(y,  the  gift  waa  maintained. 
Jbmak  KlDB  r.  Avujt  Bahu  Bsairii 

[I.  Ii.  B.,  13  Calo,  1 :  L.  B,  IS  I.  A^  134 

CONVKCATIOIT  OV  BAVP. 

Sf  CAiBa  unvBB  Salt,  Aots  Aim  Beau- 

LAVIOITB  BBUnXO  TO. 

COHTTTTANOB. 

Sll  DITOKOI  Aoi,  S.  14 

[L  L.  XL.  8  Galo.,  688 
7  Kad.,  381 
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DIGEST  OF  CASES. 


(    1603    ) 


ooubbht. 

Set  Cabib  imtn  AcQuiBSciiroK. 
Ste  Affial  to  Pkitt  Cochoix — Cins  in 
WEtoH  Appbaj.  um  (w  hot— ViWiTioir 
or  Apekal   .    L  Ii.  H.,  18  Colo,  S78 
'    Ste  ConsousATioii  01  SirtM. 

[U  W.  B^  19S 

See  Deokbi — Fouc  d>  Diosib — Oiitibai. 

CAsis  .    I.  Ik  B.,  9  AIL.  828 

See   BviSBVOi — Cim    CAaBS—HosB    of 

DaAUHSWlIEBTIDBIlCB   ISW.  B.,S44 

08  W.  B^  948 

See  Hiimtr  Law— IXKBmAXoa—UODin- 

OATioir  01  Law  .    1  Agrs,  108 

[S  Agra,  178 

SAsra.148 

<S(g  jDii«B— FoffBB      .    SI  W.  B.,  186 

See   Casbb   uvsbb  JcsiBDionon— Qitib> 

nOM   oi    JmuDitTTioir—CosaurT   oi 

Paxtibb,bto. 

See  Pabubs— SvBBTiTiraiox  o>  Paxtibb 

— PLAIFTWW. 

|17  W.  B^  476 : 8  B.  I..  B„  Ap,  88 

Sea  Plbasib — AuTBOBimoBiin)  CuBirT. 

[SKoora'BL  A..a63 

1 1«  B^  11  Bom.,  681 

S  Mad.,  483 

See  CaSIB  CnBS  WaiTSS. 

Froofof— 


See  Dbckbb — ConsBHT  Dboxbb. 
C  OireiiQ  U  JONTIAL  BELQH'. 

$M  Casis  mmn  CocBt  f  bbb  Act,  1870, 

B,  7,  AKD  BOH.  II,  ABT.  17. 

&«  Cabbb  im>nt  Dbolaratosx  Dbobbb> 

SriTiOB. 
&e  Cabbb  ithskb  YALCATtoir  o>  Snii — 

SdITB — D>OI>ABATOBI      DiCUB,      Sditb 


COZrSIDEBATIOn'. 

See  ClflIB  TTBSBB  CONTBACT  Act,  B.  36. 

See  Cabis  im>IB  Fbohibsost   Notb— 

COHBISBBATIOIt. 

See  Cabbb  dhdbr  TitrsoB  urn  Fdbbabbb 

— COHSIDBBATIOIt. 


See  Cases  mn>BB  CostBAcx  An,  b.  28— 

ILLKAAI.  COKTBACia. 

&«Txovu  .    OB.  XhB.,  681 


CON8niEBATI0IT— CDBfiwiinL 

■     Immofftl— 

See  Hnn>T7  Law — Wai— Cokbtbhotioic 
or  Wills— Bbquest  tob  DtitoKU,  Con- 
BiDBBATioir    .  I.  Ii.  Bq  S3  Had.,  818 

Proof  of— . 

See  Cabbb  itkdbx  Etidbkcs— -Sbcoiriasx 
Etidbvcb— Uhbiakfbd    OB    UBBBaia- 

TBBKD  DOOCUBHTfl. 

Bee  Okob  or  Psoos — DoomramB  bblat- 
iNO  TO  LoAHS,  ExicnnoK  or  Aim  Coir- 

BIDIBATIOII  TOB,  XTC. 

L  — ^ Proctioe  of  Coorts  In  India 

— Contraet — Comtideratiim,  Proof  q/*.— It  it  the 
csUbliihed  pnctiea  of  the  Comta  in  India,  iu  cam* 
of  eontnct,  to  raqnirs  Mti*fu:torj  proof  ttwt  cotui- 
derttion  hu  be«n  actiuDy  Teccived  According  to  tha 
tennl  of  the  contrMt,  wid  a  contract  nndsr  mbI  doei 
not  ol  itself  in  India  import  Uiat  there  wai  a  mffi* 
dent  crauideration  for  the  agrwni^t.  A  plain- 
tiff, bowaver,  rain;  to  act  sfide  a  BMDiit;  Bdnuttodly 
executed  b^  himielf,  miul  make  ont  •  good  primd 
faeit  caH  beftve  the  defendant!  can  be  called  oa  to 
prove  cooddeTation.  Pbaelad  Sbx  e.  Bosbu  Snra. 
KAUTBABAD  TbwABI  v.  pKAHLAIt  Sbb.  P&ASLAll 
Siir  e.  DuBOA  Pxasas  Tiwabi.  Pkaeolad  Sxv  r, 
BiTH  Babadub  SntOr.    Pbahkad  Sbh  c.  Bajbhosa 

KUBOB  SlSO 

[8  B.  Z..  B.,  F.  C  U :  18  W.  B.,  p.  O^  8 
IS  Ibiorci'B  Z.  A,  876-888 

SeeStiU  Balv  V,  Ebibbvabat  Bavchabdba 

[L  Ii.  B.,  8  Bom.,  878 

S.  Proof  of  eomeider- 

alion,— It  ii  the  praetiM  of  the  Cooitt  to  receive 
evidence  aa  to  tha  actual  paTment  of  oonaidermUDa- 
monaj,  notwithatanding  the  «le  deed  may  oootain 
an  admlMM)  of  tha  le^pt  thmeot.  It  behig  eeneT- 
ally,  if  not  nnivenally,  the  can,  that  the  emndeia- 
tioD-money  ie  not  paid  at  the  time  of  the  eiecntion 
of  the  deed,  groei  injoitice  wunld  Im  cranmitted 
if  each  evidence  were  eiclnded.  Bubk  Bab  v. 
Ubokah  Bab     .        .         .        .    8  IT.  W^  808 

Bajbkdka  Bate  BAnsm  iv  Jonoo  ITatb 
SiKGH 7  W.  B^  441 

Bajd  Balo  v.  Ebibbvabat  Bakobavdba 

CL  I'-  B,  8  Bom,  878 

8. — Doeumetit  import- 
ing eontideration. — A  bottd,  althongh  nnder  aeal, 
doea  not  in  India  of  itielf  import  that  tha^  haa  been 
a  neBcisut  con^eration  for  it.  Hahokbd  Zaeoob 
Aju  Ebah  t.  BuTTA  EcKwoOB     .    S  ZT.  W^  481 

4. 8tifilaien«7  of  oonBlderatlon 

— Contract  Aet,  e.  2,  el.  (d)  ~  Coneideraliou  moving, 
imiireeli)  from  promiiee — Stranger  to  coiutdera- 
tion. — L  granted  an  eatate  to  C,  and  directed  her  to 
make  an  aaDoal  paTment  to  JJa  biuthera.  C  by 
eigroemeut  of  even  date  made  with  L'm  bmtben  pro- 
miaed  to  carry  ont  I/i  direction!.  Seld  by  Imss. 
J.,  following  Dntton  v.  foofe,  3  Lev.,  210,  that  Uie 
agreement  wat  enforceable  againat  C  by  Zr'i  bni> 
then.  Held  by  Eivubbbuii,  J.,  that  the  grant  by 
L  and  the  piomiae  by  C  to  the  bniUien  uf  L  being 
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CX>B'BZD£BATION— oMih'oMiI. 
one  tmuction,  thera  wu  ft  fnfflciant  coniidentiaD 
for  the  piotEMe  within  tha  manning  of  the  Contnct 
Act,  «.  a.    Choiuxa  Bav  v.  Bakaia 

[I.  Ik  &,  4  Had.,  1S7 

6. Contract  Jot, ».  3, 

cl.  fdJ.—ThB  ftdmini^tisttij  of  an  eatatu  luvinc 
■RTeed  to  pay  S  hit  (bare  of  ths  otabe  if  S  would 
glT«  a  pmmiiKicj  note  for  partion  of  »  tnired  debt 
claimed  b;  A  from  her,  8  eiecatad  a  prmnlsgorf 
;tote  in  favooi  of  jt,  gave  it  to  the  adminiitratrii, 
^d  recrived  hii  ihars  of  the  saet.  Seld  that 
thors  wa*  ccm^deratloQ  tar  the  pRnuiaaory  note 
within  the  meaning  of  i.  £,  cl.  (d),  of  the  Cantraeb 
Act,  ISTS,  and  that  A  could  racover  upon  !L  Saiccx 
FiLLAI  o.  AXURKABAXKA  PlLLU 

pLI..B.,eibd,861 

&  Promiuorg    mote 

— Qood  ooMidtrafion. — In  an  action  on  apnimlitOTj 
note^  in  which  the  dtfonce  waa  mat  of  eonaideration, 
it  appealed  that  the  iiot«was  givon  by  the  defeodant* 
to  &M  flaintiJt  in  reapcet  of  a  traneaction  in  which 
tt  waa  amnged  that  the  plaintiff  wai  to  &nd  anretiea 
In  ft  ocrbilit  ftppaal  caw  in  which  the  defendant  waa 
aoUng  aa  mDoktear  cr  agent  j  the  inretiea  wete  to 
be  approved  b;  tiie  Collector  and  were  to  be  paid 
B10,000.  The  plaintiff  found  the  inretieai  they 
were  doly  af  proved  b;  the  Collector,  bot  the  plaiotin 
p^d  them  a  mnnh  leaa  anm  than  BIO.OOO.  Mtld 
tiiftt  there  waa  mod  otra^daratian  for  the  note. 
OxnoA  Nakub  fiou  «■  Ba  CBmrntB  Sax 

[1  lad.  Jot,  N.  8^  400 
7.  -  Smemtiom  oflatltr 

<(f  Ihm«m  by  ertiiton  to  ••toJvaaf .— The  execution 
M  a  letter  of  UoaMe  to  an  bucdvent  by  all  the  cn- 
&un  mentiaaed  In  the  achednle  to  hii  petition  in  the 
Inaolveat  Coort,  vpon  which  Ida  petitiim  in  the  Inaol- 
Tent  Conrt  waa  uandsed,  wm  held  to  be  nifflcient 
Conddaatioa  to  enforce  the  conbact  to  forbear 
kgdoat  one  of  the  creditor*,  although  all  the  creditor! 
were  deaignated  tt^ether  ■■  one  part;  in  the  deed, 
and  there  waa  no  expreM  declaratitai  that  each  cre- 
ditor executed  in  conaideratian  of  all  the  othen 
eieentlng.  Bukmmdbiib  Possab  e.  Bakjcb 
Uosuun        .  a  Znd.  Jor^  ir.  8,  948 


-  Varbalpro 


■^tM 


i»ttrtH'~Jfftd»m  pnsftiM.— Whve  a  contract  of 
loan  atipnlftted  that  the  legally  demandable  rats  of 
intereat  ihonld  be  five  per  coit.,  it  wu  held  that  a 


eight  per  oent.,  or  npon  the  fact  that  the  debtor  had 
iniacconnt  vohiDtarily  debited  hinuelf  with  ^ht  per 
oent.  in  lien  of  five  per  cent.,  could  not  be  maintaiuod 
in  law  for  want  of  condderation,  amounting  mmely 
to  a  nmdmm  pantmm'     Qcthbib  v.  Libtkk 

re  w,  ■&.,  p.  0,  60 

U  Hoore'B  L  A.,  130 

Aiiigitmeiit        of 

e. — A  mortgaged  to  hu 
n  the  immoveable  eatate 
of  the  familj.  C  at  B't  reqneat  became  avrety  fear 
A  to  Oovernment.  A  having  become  a  dehulter,  C 
became  liable  to  Government  in  respect  of  hii  dc 


OONBZDESATIOH—tfOKfmtAl.  - 


aaaignina;  to  £  a  debt  daa  by  i)  to  /(  which  Iiad  been 

previooaly  staigned  \)y   A  io  C.    In  a  auit  by  C 

a  for  poaearion  of  A'*  }i>MSe,—B»ld  that 


the  aaaignment  by  Cto  Bof  J^adebt  waa  amffldent 
connderation  tor  the  tranafer  by  B  to  C  of  A't 
mortage,  and  that  a  aale  wUd  wm  made  hy  the 
Oovernment  ol  A't  ahare  waa  anbject  to  andi  pre- 
exiatdng  valid  charge.  YASHArAHT  SuBUi  Edl- 
ZAZsl  e.  QoEAL  Laseo  Bbavdabkax 

[a  Bom.,  aoa :  and  Ed.,  184 

10.  Illegal  eoaeider- 

aOon — Avm»mi  elated — Xorigaffe—Comtrmetioit 
(^  affmmeiit. — An  agreement  reciting  that  in  oon- 
ndeiation  of  the  oare  which  the  pUntiff  took  of  tlie 
defendant  and  her  property  dnring  her  infancy,  and 
of  the  inatmction  given  to  her  for  which  Uie  plain* 
tiff  eipeuded  har  own  money,  the  drfendant  had 
mortnged  ber  honae  to  the  pl^ntiff ;  and  atipnlating 
that  m  the  event  of  the  defwdant  gnng  to  five  with 
any  man,  and  dmilarl;  aftcc  ber  death,  the  home 
wonld  become  the  plamtKPa  property, — Meld  that 
there  waa  no  illmal  aonrideration  ahown,  but  the  eon- 
tract  waa  good  u  law  and  in  aahitftnce  an  aeeoont 
atated,  with  a  mortage  to  aeenre  the  anunmt  doe  j 
and  the  mnal  decree  for  redemption  waa  made,  re- 
verung  the  decree*  of  the  Conrta  below  which  thr«w 
out  the  pUntifTa  clum.  Hbibs  or  EQun  Bne 
Bai  «.  AxiTBAi ...    a  Bom.,  867 :  9iid  IkL,  S87 

U.  Want    of    eoi». 

iideraiio»  — Agreement  to  avoid  JitrHer  liiiffotiou, 
— A  mutual  agreement  to  avoid  further  li^gatiui 
ii  not  an  agreemmt  vcad  tor  want  of  oonildention. 

BHDCA  TAI.AII  EUBBaAFFA  V.   KlHS-APVA  BD  SUID- 

AVPA  Tqbb  ....    6  Bom.,  A.  O,  75 

18.  0»  demand  m- 

mUiorg  note  giten  for  interett  on  mortgage  detd, 
witi  inttrait  on  mmA  MertiL — A  pRxmwory  note 
payable  on  denand,  given  for  intereat  due  on  a  mort- 
gage deed,  with  int^«at  on  auch  intereat,  cannot  be 
enfereed  by  anit,  there  being  no  coniideration  for  the 
making  of  anoh  a  note.  Bubtaiui  Anism  Datab 
v.  Baiahji  BUBiAiui  Wavia  .  7  Bom.,  O.  C,  0 

18.- 


Marriage — I'ai*' 

able  (NMMibnlA'oM.— Marriage  ii  a  valoatue  and  not 
Kerd;  a  ^ood  conudevation.    OHHrruuiPATi  Cbiiima 

SmEADBIBAI.II.  ZAKUTOAB  01  VlZIAVASBAlt 

[aH&d,196 

14. —T Semant  smploji- 

ing  parlieular  brotir  on  kit  matter'/  behalf —  Vaut 
agrtement.— Where  amehta,  without  the  Inowledge. 
of  hia  maater,  agreed  with  faii  maater'a  brokera  to 
reedve  ft  percentAge  (called  aucii)  on  the  brokerage 
earned  by  inch  brokers  in  reqiect  of  trannctioni  car- 
ried out  tlirongh  them  by  the  mehta'a  maater,  and  no 
elpreea  oorndderaUoD  was  alleged  or  proved  by  the 
mdita,  the  Court  refuaed  to  imply,  aa  a  conaidei«tion, 
an  agreement  by  the  mehta  to  induce  hia  maater  to 
carry  on  bunneaa  through  anch  broken,  and  waa  of 
oi^nion  that  inch  an  agreement  woold  be  inconaiatent 
with  the  relation  of  tttuter  and  servant.  But  where 
the  Nme  brokera  agreed  with  the  mehta  not  to  chvge 
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DIGEST  OF  CA8BS. 


COZreiDEBATZOH— MMriuMMtf. 
bun  biokenge  on  waeh  printe  trmM*i*Inri  u  he 
thonld  cut;  oq  tbnmgh  them,  and  tite  mebt*  curled 
oe  prtrale  tnnnetion*  through  the  broken,  it  wu 
held  that  the  broken  were  hound  bj  that  agreemait, 
uid  oonld  not  nal"t»'"  a  claim  tor  mch  broker^s. 

TlXATAKBAT     aAlTFATU.T     t.    BASaOBSlB     PlAIT- 

nTAinu     ....    7  Bom,  A.  O.  80 

16. D»bt  d%t~Co%- 

*i44ratio»  for  potner.—J  M  oecuted  in  faTonr  o* 
p  an  iutrament  (anlhorimng  P  to  recover  b;  nit  or 
otherwiw  bom  rT  and  JT  a  nun  of  B22,e00)  which 
cootained  tbi*  danie:  "From  whatever  mm  P 
maj  recover  turn  .  W  ind  JT,  he  ii  to  pay  him<elf 
the  *am  of  98,610  whioh  ii  due  to  him«eH,  and  »l«o 
the  expeoM*  be  may  incur  in  nuking  recovery,  and 
be  ii  to  band  over  the  farplDi  to  me."  StJd  that 
the  above  inriznmoit  wai  made  (u  •  good  eoniidera* 
tion,  and  wu  iirevocsble,  FilTUrji  Haxosjjui 
Wasu  d.  Haxohrt    . .      .  .    7  Bom^  A.  C„  10 


Mttwiliis 


M. 

ebliffativu —  WaHt  nf  eoundtration. — An  „ 
whereb;  Qie  defendant  ondertiiok  to  paj  the  phun- 
UfF  ai^  two  other  co-crecSUm  of  an  innlvent  a 
(han^in  any  num  which  he  nughl  recover  from  the 
(naolveiit,  in  oon^enUon  of  rccdving  a  (hare  in  any 
■nnu  wUch  night  be  recovered  by  the  otber  crecBtari, 
it  not.  Uiongfa  tlie  plaintift  ha*  pMKd  no  dmilar 
agreement  in  tavonr  of  the  defendant,  invalid  fin' 
want  at  coiuddeiatkm  or  mntnality  it  obligation, 
Bhmtixab  UaxariSDia  v.  Outsb  .  8  Bom^  4LB 


there  wai  a  wittten  ^reement  benree 
f en^f  I  father  and  the  Collector,  in  AMch  the  flnt 
defendanfa  father  undertook  to  pa*  a  certain  rait 
''  toi  ever,"  bat  (beae  general  word*  wera  qnaUfled 
by  the  wi^  that  he  la  to  pay  the  rent  "aa  long  aa 
the  vill^^  renuuni  In  h)a  poaearion,"  and  the  dDcn- 


t  emnain  any  eipreaa  agisaneitor  nnder> 
taking  <m  the  part  of  (he  Collector,— J«i<f  that  the 
enjoymat  at  the  land  by  the  flnt  ddendant'i  bther 
at  a  certain  rent  ai  long  aa  he  retted  poaacaaion  of 
it  WM  ample  ccondention  and  motive  fOr  hii  agree- 
ment to  pay  the  rent ;  and  that  it  waa  not  nec^Marj, 
in  order  to  prevent  the  conaderation  and  motive  tor 
hi*  agreement  from  being  wholly  defeated,  to  imply 
on  the  part  of  the  Collector  an  agreement  that  he 
■honld  hold  liie  land  tor  evm'  at  that  rent  and  no 
note.  SuBUTiAAZi  AkhUi  v.  AfFixDm  Air^a- 
au 8  Kod.,  loe 


ia~ 


Sea>     oonirast 

impotiig  frtih   Uahilitv.—Tht  defenJdanta  entered 

-'---'  — "-  '^'le  plaintiff  in  writing,  by  which, 

B  tronble  taken  and  lam  anma 


intoa  contact  with  the  plaintiff  in  writing,  by  which. 
In  oonnderatkni  of  the  tronble  taken  and  lam  anma 
of  money  advanced  by  the  ph^ntiC  on  beb^  of  the 
defaadaDta,  the  defoidanta  proniaed  that  they  wonld, 
tram  genoa&n  to  generation,  pay  to  the  plaistiC 
BlOO  pa  smnun  ont  of  a  apedfled  foad.  JK«M  that 
the  ondertiking  of  the  pUntiff  to  Eoihni  from  oi- 
forcing  the  debt  due  to  hin  prior  to  the  ocnttaet  wa« 
•  iaffldent  new  conudMstion  to  aupport  the  ctmtnct. 

CBITD    NABATAITA    PlUAZ    r.    AYAHTIBITlf Ab  An- 

■AuiM 4]Iad.,447 


COlTBIDZBATEOir— cMriiMMd, 

1ft  Co%lraei  to  paf 

num  ia  ttant  tjf  fleadtr  viiMtM  a  eatt. — A  anre  u 
a  rookha  for  ahnkiana  give 


90.-^ 


~  Dabt  dma  an  dt- 


barred  by  limilaUon. — A  debt  due  oi 

.  lofficient  conaidonitlon  for  the  making  of  a 

iiBory  note,  althongh  execntico  of  the  decreo  be 
barred  by  limitation  at  the  time  the  note  ia  made. 
MtriAiSi  0.  BxDSi  .     0  IT.  W.,  ISO 


SL Advamet  nfttatttg 

la  AM*  rtpmtatiiHt  ({f  yamilf — Moral  obligalion — 
Attigmmtnl  of  thart  in  familg  tttattr—Whae  a  ' 
Btaida  parcener  volnntariJy  advanced  money  to  hia 
brother  and  co-parcener  for  the  pnrpoae  of  hia  defence 
againat  a  chaise  of  forgery,  without  any  previona 
reqnert,  and  modf  to  aave  the  repntatuti  ot  the 
family,  the  obligation,  bdng  DO  mwe  than  a  moal 
obligation,  waa  held  not  to  be  a  toffldent  conriiW- 
_  ation  to  anpport  an  amignment  to  the  former  by  the 
'  latter  of  hia  ahare  in  the  nodlvided  family  ertate. 
Vascskt  Bbai  v.  Vurxuna  SmnAT 

[10Bom.,18e 
-  Moral  eomtid*r- 


ation — Pramim  to  pay  at  majority  debt  dnring  in- 
famcy—ProAit  to  pay  larrad  dtbf. — The  general 
mle  of  law  ia  that  a  conuderation  merely  moral  ie 
not  valuable  omdderation,  aneh  ai  wonld  mpport  a 
promiic.  Bnt  there  are  initaneea  of  enforceable 
promlaea  which  lonnerly  were  referred  to  the  now 
exploded  princdple  ot  prevSona  moral  obligation,  and 
which  are  atill  held  to  be  UndiDg.  attbotigh  tliat 
prindple  haa  been  rejected.  Amongit  thoae  kittaneea 
b  a  jBnmlto  afto  ndl  age  to  pay  a  dM  oontlaeted 
daring  lufuunr,  and  a  promiae  in  renewal  of  a  debt 
bHTMby  thfi  lair  rtf  HmMatinti.  The  efficacy  of  aneh 
promiiea  i«  now  baeed  npon  the  principle  t^  where 
the  ocoMdetatko  waa  or^inally  heneflcial  to  tlw 
party  prominng,  and  he  be  protected  from  liability 
by  aome  proviaion  ot  the  alatnte  or  oommon  law 
meant  for  hia  advantage,  he  nu^  rmoanee  the  bena- 
M  of  that  law,  and  if  he  pronuie  to  pay  the  debt, 
he  Ii  bound  by  the  law  to  perform  that  promiie,  2) 
execnted  a  tadnama  in  favonr  of  the  plamtifl  on  SOth 
Angnit  186S  trutattning  oert^  laMi  to  the  latts. 
The  pUutiff,  after  giving  the  ninal  kabaliat  to  the 
Collector,  waa  pnt  in  poijifaaion  of  the  landi.  On  tha 
7th  April  IStW  T  obbOned  a  money  decree  againat 
D,  and  on  the  8rd  Jnly  IB6B  attwdted  the  landa  ai 
belonging  to  D.  Bold  that  a  decree  of  1662,  which 
phuntift  held  agun*t  D,  thongh  time  barred,  in 
ISes,  waa  (bmng  then  itill  nnaatiifled}  a  good  taa- 
tidentica  tor  &a  ratinama  in  1S68  in  plaintUTa 
favonr.      TibUcxasiJn)    Hixsulcu    e.    Jitakai. 

SvDABAK 10  Bom.,  906 

Skoiutb  BAitujo  n 


ImdorMumU  of  k»ndi.—A  hand)  a 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


COmiDER  ATlOtl—eonlinmai. 
Bombdy  upoD  &  perwn  id  Bombkf,  Indnrud  knd  ^li- 
versd  oat  of  Bombay  to  cmi  who  ont  of  BombAj  io' 
doned  and  Knt  it  to  the  pUiotiff  In  Bumhsj,  who 
recdved  '\\,  got  it  tccepted,  uid  preaented  it  for  pay' 
maot  to  the  dimweo,  by  whom  in  Bombay  it  waa 
diihoDonved.  The  plaintiff,  who  wu  the  agent  uid 
banker  of  an  Ajmir  eonglitaetit,  on  ibt  acceptance  by 
the  drawee,  credited  the  Ajmlr  oomtitnent  with  the 
amoDPt  ai  of  the  date  whtti  the  hnndi  would  beeoma 
payable.  In  a  mit  ^;wn«t  the  firtt  indoiMr, — Stld 
that,  a*  between  the  Ajmir  oouUtsait  and  the  flnt 
indcnver  (the  defendant),  Bie  glTing  bv  the  Aimlr 
oonatitnent  to  the  defendant  irf  anotfiJer  bandi,  wnioh 
wta  nerer  pteeeoted  in  Botnbay  for  accepUnce  or 
payment,  wae  a  emddetatioD  for  the  indonement  bv 
the  defendant  to  the  Ajmir  conttitaent  of  the  bnn£ 
a«nt  by  the  latto'  to  the  pUintif  and  ened  on  by  him. 
SuaiKcajun)  Sbitdu  «.  If  slcbabd  Joei&huii 
{la  Bom.,  118 
Afflrmed  on  ^tpeal  In  MtTLcaAiri)  Jokuiux  v. 
BvaixiCBWD  Bbitsu        .    L  L IL,  1  Bosl,  S8 

a*.  Contraet  U  ^ire 

lacMS — Proof  of  eound»ration.—-ln  a  «nit  for  • 
deolaiaUoa  of  right  to,  and  to  obtain  poneMion  of,  w 
rdyati  JtAe  by  rirtne  of  an  amaldart  pottah  granted 
to  pluntiff  b;  defendant,  where  the  tarmi  of  the 
IlotUh  were  anbdantially  that  the  plaintiff  wai  to 
hare*  a  taiyati  jote  at  a  certain  jnmma,  uid  thri,  on 
there  hting  a  meamrement  and  iii  ■wi'miiiiMil.  the 
pl^Dtiff  wai  to  be  liable  to  pay  liigher  (i.e.,  pat^ 
gnnnah)  ratea,  there  being  no  mention  vC  oonndeiatim 
or  any  refeMnce  to  a  right  of  oecnpanoy, — Stld  that 
pl^ntifl  conld  not  urge  that  the  written  oontrafet 


caBed    npon   to   prove    payment    of  conddention. 
Bdkoo  CnumBS  CancKSBBCTTi  e.  NmifooDm 

ahxbd iiw.K.,  use 

SB.  . 


. .  — Fluntiff  was  bronght  from  bij  natire 
place  by  defendant's  adoptive  father,  D,  who  had  no 
one  to  inherit  his  property,  except  W  danghter'e 
danghtmr,  with  »  view  to  give  her  to  plaintiff  bi 
mairiage,  and  confer  on  him  all  he  pcawned.  After 
maniage  n't  grud-dangbter  died)  but  owing  to 
defen^utfs  being  adopted,  plaintiff  waa  deprived  of 
aB  the  chotiihed  hopei  of  hii  wife**  fntore  iniierit- 
anoe.  Accordingly  the  adoptive  mother  and  defen- 
dant executed  a  moihairah-pattB  in  pluntitTa  favour, 
pruminng  him,  in  codidraatian  of  the  above  but*, 
a  montUy  allowance  for  maintenanoe.  The  prearait 
(nit  wai  to  recover  a  balance  dne  of  this  allowance. 
Satd  that,  whfAber  the  Engliih  law  wa>  applied,  or 
the  principles  of  jnatice,  eqnity,  and  good  con- 
science, tlie  deed  diacltaed  a  good  and  enncient  oonei- 
deiatinn  for  the  promise  to  pay,  and  defendant  was 
bonnd  to  pay,  Hie  rtipnlated  aUowance.  Bhib  Ninr- 
sus  Box  e.  Snu  Huub  Boe  .    11 W,  B^  415 

Se.  Suit  for    la%d 

iMdar  pottai — Qptttiom  if  eo»tidtration. — In  a 
suit  to  recover  certain  land  alleged  to  have  been 
granted  under  a  ptMah,  the  Judge,  finding  that  no 
coniideiation  had  been  given  by  the  ptuntifl,  pro- 
noanoed  Uie  contract  a  ink{hn  paelmm  on  whkb  bo 


COIfBTD'Ea&.'ElOTSf—eoiUiimtd. 

would  lie.    Seld  that,  as  defendant  had  ad' 


3  qneetion  of  coDaidaatiai  ooold 
~  Boor  Hixux  BnoB  «.   Chatoobu  Suras 

[law.B^ass 

SrZ.  '■ Cowtracttogrmt 

indige—BxtingMUhmaiU  of  original  dtht  wAiek  w« 
Me  eoiuuferaiioH.— Where  araiyat,  in  cotuidttation  o< 
an  advance  of  money,  bas  stipulated  to  grow  indigo 
tor  a  certain  nnmber  lA  year*,  the  contract  is  not 
read  as  bang  without  conddenttion  beoanae,  dnrio^ 
the  period  it  had  to  mn,  the  debt  dne  from  tfae  rdyat 
is  eitingniahcd  by  Ae  delivery  of  JnAgo  leaves. 
The  contract  i*  one  entin  eonttaet  npon  one  entire 
eonudavtion,  and  a  contract  which  waa  at  It*  cum* 
menceaient  baaed  npon  a  valid  cooatderatioD  cMinot 
become  vidd  for  want  of  eonaidoratiaa  I^  any  changn 

.      'l7  W.  a^Bl 

S&  Appointmft  ^ 

agent — Memadji  in  can  ^  revoealioa  <if  antkorilf 
— Suit  for  tp^ifie  ptr/ermance, — The  defendant,  by 
an  agreement  in  the  natnre  of  a  letter  of  attorney, 
constitnted  the  pUntill  and  hit  descendants  the  here- 


whatevn  in  the  astnation  of  tl; 


lepl  

diUry  agents  of  the  defendant,  gave  Um  anUioritj 
to  c<dlect  the  rents  of  his  share  m  an  inam  vOlatn, 
and  promiaed  to  pay  him  an  annnal  alary  ont  of  tti? 
rents.  Htld  that,  as  between  the  parties  and  dating 
their  lifetime,  the  appointment  was  valid  and  bind- 
ing, wheUier  or  not  any  valui^le  comdderatioa  passed  i 
the  mere  McepHince  of  the  office  by  the  plaintiS 
being  a  anffieient  coniideration  for  the  appointment. 
If  the  defendftnt  had  revoked  the  agency  unproperiy, 
the  remedy  lay,  under  ordinary  Mcoamstancei,  in  a 
suit  by  the  pluntiff  for  damages  for  breach  of  ceo- 
tract  Where,  however,  the  pluntiff  chose  to  sne  fix 
specific  performance  and  demanded  arrears  of  nlan, 
— Seld  that,  witbont  ■  valuable  onisiden>tian  tar  the 
defaidsnf  a  promise,  the  agteemeDt  passed  by  him  to 
the  plaintiff  wonld  be  wtdum  paetnm,  and  the  plain- 
tiff would  not  be  entitled  to  recover,  except  fat  work 
and  services  actnaBy  rendered.  VanRuoKABYA  v- 
BAMCHuraiu  L I^  B^  6  Bom.,  S69 


A-osiisa  to  t 


fraimf^om  ni»g — Snilfomnd  to  is  iarrai.— Where, 
by_  reason  of  a  promise,  the  promiaee  re&una  ban 
bringing  a  Snit  nliicb,  but  fcr  the  promlie,  he  might 
hare  brought,  tbera  ia  good  cotuiderBtJon  for  the- 
promise,  bnt,  if  at  the  time  of  (be  promtae  no  remei^ 
rcmuned  to  the  pramisee  bj  reason  of  limitation, 
there  is  no  valid  consideration,  and  the  promise  cannot 
be  cmforced  at  law.    Fbibb  p.  Vabpos 

80,   Want    o^  eon- 

tidoration — Dtertt,  Adjnttmtnt  of,  onl  of  Conrt — 
Civil  Proeodnrt  Code  (XIV  of  188SJ,  *.  868— 
Oonlraet. — The  plaintiff  held  a  deor«e  against  the 
defendant,  and  in  execution  of  it  attached  the  de- 
fendant's property.  A  oompronuse  was  then  made  by 
wliicb  the  defen^nt  executed  tothr  plaintiff  the  bond 
sued  upon,  in  satiibctian  of  the  ju^^ent-debt.  The 
comprumia^  however,  Iras  not  cstiUod  to  the  Coort. 


iizoabyGoo(^Ie 


> 


NQIST  QV  CASES. 


OOIIBiraBA.3m>Zr— mm/mM. 

BtU  that  the  bond  «m  witiicnit  aonddeMtioD.  The 
•dltutmeDt  of  t^  ieene,  not  having  been  oartiOsd  to 
the  Court,  wu  not  blndii^  on  thapUintiS.anl  Ihare- 
iora,    oooititated    dd   valid  ooDddeiatlon.    Fusu- 

[LI^IUSBon.,  800 

8L ViUtrtifitd    ad- 

jutlmeut  nf  dtDMt—Ciml  Frottdmn  Codt,  it.  Hi 


UmC 


1  tnDTtgaK«   ,_,_. 

of  the  amoant  of  two  decreci  lield  by  tha  inoitgag(_ 
againit  the  nxirtgagoT.  The  mortgagM  havioR  nod 
to  mfotea  the  mortgagti.  the  mortgagor  pleaded 
Ulnre  of  oooddeiati^  a*  a  bar  to  the  «nfDM«B«it 
of  the  ntortmge.  TUa  plea  waa  baied  on  tb«  alle- 
it  the  mcrtgagee  Ii*d  not  certlfled  the  ad* 
of  the  doMM  at  provided  b;  *.  SSB  of 
le  Civil  Pisaedara  Code,  ana  thej  ware  ttill  in  force 
andsr  the  termi  of  that  aedion.  Ptr  Dittboit,  J., 
Uiat  thia  failure  of  tike  mortgagee  to  ecnifj  the  adjtut- 
mmt  nf  ttte  deoivee  did  not  OMutitnte  a  fikilnre  of 
Dti,beea«*e  he  £d  not  eovenant  to  certify 
.  itmeot,  and  it  nai  not  in  bet  neoMary 
fbr  him  to  do  lo  ;  l^eanae  he  oonld  not  aeek  execatioa 
of  the  iVmBw  on  the  gnnmd  UiVi  tl»iigh  niuatjafled, 
they  mre  (till  in  force  under  i.  SCS  of  the  Civil 
Proeedme  Code,  wHhout  beconaiog  liable  to  pcuAltlei  ] 
and  becaoM,  if  the  mcrtgagor  eoDtldeitd  the  nterii^ 
npof  theadjoftment  of  the  deoreea  to  be  ImpcoaHre, 
he  had  hii  remedy  by  applieation  to  the  Conrt  In 
tke  tenne  of  t.  868.  Per  Mabkood,  J.,  that  the 
aditutment  of  •  decree  oat  of  Conrt,  If  nevs  oertifled 
to  the  Court,  ii  under  i.  868  indteetnal  only  aofara* 
the  Bxaentian  of  tlie  deoee  i*  concerned  t  that  there  i* 
nothing  in  the  Contract  Act  to  make  anch  an  adjnrt- 
m«Dt  inv^d  aa  the  cmrtdention  for  an  agreement  { 
that  aa  agreement  foondedon  «nch  conaideratiiMi  nakj 
be  Mforoed  iritbont  defeating  the  object*  of  c  £68 ;  and 
Uiat  coDaaqaently  tture  w^fair«H>eoto(theamonnt 
of  the  decreci,  rafidoonridcnUoa  for  the  mortgage. 
OtmammH  Diui  v.  Pram  ZMori  Dati,  5  B.  L.  a., 
aia,  MtT  Maiomed  Katam  Jewliarrs  v.  Kitleo 
Biiee,  20  W.  R.,  ISO,  0ami  Klum  v.  Ktxngoo 
Btkarj  Stim,  9  C.  L.  S.,  414,  Datlota  v.  ffoiuat 
BkathM,  I.  L.  R.,  4  Sam.,  ass,  Biadi  y.  Qamga 
Saiai,  I.  L.B..S  A II.,  W8,  and  Siia  Jtaat ».  JToii- 


oirakale  v 
SCX^  diewnted  from.    BAKaHVUK  v. 

[L  !<.  teq  '  All,  ia« 

8& Inadaqiiw7   ot  oonaldflTa- 

Uaa—Smt  to  let  Midi  dew!.— Party  leekmg  to 
•et  adde  a  tnoW^Uon  on  tlie  gioand  of  inadeqaae; 
ot  ootuideration  msit  ibow  fncb  Inadeiiiiacy  aa  wiU 
involve  the  emdiudon  tint  he  dther  did  not  nndra^ 
■land  what  be  vaa  about,  or  wai  the  victim  of  eome. 
impodUon.  AmcvmaiMB  Ohtkui.  or  Buau. 
«.  Jooewrut  Bos 

CI^KXL.SCalik.igS:  ICI-B^IOT 
-  Evidiaei  ejmuda 


U«U 


-Inadeqnaiey  ot  coneideration  ii  ncA  conclm 
<d    mala  fidai.    "^cmtibk  Piuad  Najuiv 
V.  Nou  Lall  Buoo  .        ,   OW.B.,80 


XSTATK 


Sn  Lm     .     .    L  I-  B,  18  Cole;,  579 

otmaigaai.  to  osent  fbr 
0. — SmdU  drtHK*  agaimH 
good!  Mtd  pmid.by  affttU—Sailwaf  reetipU  nut  to 
agant — S^t^U  aiiigtimeut  ef  goodihyeoiuigtor 


tn'  mie  on  eomadiBian  and  dreir  hiuidie  egtdnit  tha 
goodj  fcirBSJ>OAwhi(di«thit  mpiert  V  B  k  <7e. 
accepted  and  paid  en  reacLving  the  laOmy  reodpt 
hypoet.  ThegoodaweretobeaoUtmarrivalonP'. 
acwmnt,  and  aeproeeadt  credited  to  UnaaapfoA 
the  advanoea  made  by  the  paymaat  (^  tha  b  -  " 


the  advanoea  made  by  the  payment  ta  tha  hoDdla. 
On  tbe  anfval  ot  tha  goo£  at  Branbajk  fbn  wne 
attached  hjB  S  it  Co.,  who  had  obtained  decreea 
againit  P.  JTeM  that  V  a  f  Co,  were  entOled  to 
tbs  gooda.  They  bad  made  ^eciflo  advancea  againrt 
the  gooda.  B  S  4"  ^<>"  **  atbehlng  creditora,  oo- 
enpied  the  aame  podtico  aa  P  Uma^,  and  had  no 
better  ol^m  to  the  gooda  than  ha  bad,  and  if  he  had 
attempted  to  prevent  the  gooda  readiing  the  handa  of 
V  S  ^  Co.,  who  at  Ilii  reqneat  had  made  epecifla 
advanoea'ag^Bat  them,  he  woold  have  been  rnetrdaed 
by  kinnatuin.  Tnji  Hmn  e.  Bbabhu  Bebi71£ 
[LIi.B..aiBom..a8T 
S. I>at7of  otnutgiMttMtooteu- 
iiig  goods  on  UTlTaL— There  la  no  doty  caM 
npoa  the  coiatgnee  of  gooda  airiving  by  a  veaad  to 
remove  tliem  on  the  flratday  of  the  arrival  of  t^ 
veaad,  in  the  abaenee  ot  an  ezpreaa  oontraot.  Sia- 
■ooa  th  Hasxz  Du  Bauxin    .     1  C  W,  N,.  44 


OOITBOIiZDATZOZr  OW  OI.AIM8. 

5m  FvAoncm-.-CiTiL  Cisui^— Adubaut 
Cavm      .      L  I-  B.,  as  Gala.,  BU 

[aaw.ir.,a7 


cx>irooiJDATiozr  or  suits: 

1.   ■  Ooiiaolld»tlon  of  waits  on  ap- 

plioation  of  plain tUfk.—ConaDlidation  of  anita  on 
•pplic^ion  of  plaintib  allowed.    Pxaoook  e.  Bri- 

xuK      .  I.  ih  B.,  10  caiiL,  ea 

B. Appeal — Two  aoita  havine  beeia 

tnatitated  by  a  porobaaer  of  two  different  fotwai  at 
the  aame  tenure  for  enhanoemeot  of  the  rent  ti  the 
reapeetive  portloua,  the  flnt  Coort  treated  them  aa 
if  they  a^tatitnted  one  avH,  and  gave  one  dedtfon 
in  bath.  MeU  that  in  di^  ae  the  Conrt  acted 
aennbly  and  reaaonably,  and  that  then  conld  be  no 
Dbjeotitm  to  cue  appeal  being  flled  fimn  lAat  waa 
anbatantialiy  one  deoea.  XsaxkoouiAE  e.  Butnt 
CbuuBoz  ....  l&W.B„8eft 
1  s 
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BIOZBT  on  ClSEt. 


COKBOLIDATION'  OF  eUTTS—eon^Iudtd. 

8.- Irregmlarilif       in 

iriMi'iv  appKtU. — Wlere  there  wwe  two  mita  ■ejM' 
tteis  imtitnted  in  the  Cotlectdr*!  Court  forputitKni 


mouzalu  mitesd  of  ftppckling  Mptntely, — Stltl  thkt 
the  CoUector'f  d«d*ion  m  to  on*  Tooaiiii,  ol  which 
no  notice  WM  taken  b;  the  fudge,  mnit  vtrinsRy  be 
deemed  m  ouppeeled.  AxuP  Ru  r.  Sbbo  Dili. 
[2  Agra,  148 

paal  to  Friv7  ConnolL— Qmbi  . 
CoDit  bu  power  to  ooDHltdBte  two  tiiiti  oa  ui  tppli* 
cation  for  leave  to  appeal  to  tb«  PriTy  ComdL 
Aiau  EpoBR  V.  Uamrn.     .  18  w.  B.,  U 

-.     6. Power  of  Court  to  oonacdi- 

dnt*  without  oonsaatof  pnrtl«s, — Whensere- 
ntl  raaei  uo  hetorv  &  Conrt  and  the  nibjeet  of  init 
and  the  defendaoti  rar;  irith  each  caui  tbe  Court 
haa  no  authority  to  order  them  to  be  tried  aione  eaae 
afainit  the  will  of  the  pattia  ;  and  without  the  ccd' 
■eat  of  all  the  parties  no  nich  connlidation  can  be 
effected  by  the  Court  ai  to  make  the  eridence  gircD 
by  any  party  in  one  caae  evidence  in  all  the  eaie. 
EooBiirSBO  Fbbbeas  Dobwy  v.  Hasnvn  If  ibbbb 

[aiw.B.,i»e 

COITSFIBACY. 


Sfideuct   Ad    (Z    nf 

J87SJ,  t.  10— Proof  riqititite  for  charge  ^  eim- 
tfiraeg,—i  conapiraey  intloQ  the  tenni  of  i.  10  of 
the  Evidence  Act  conteniplatca  more  than  the  joint 
aetiofi  of  two  or  nuve  personfl  to  commit  an  offence* 
HoauissisAu  Debki  t.  SxB^sas 

[4  G.  W.  N.,  638 
COBBtTLAB  COUBT, 


See     HiOH  Cotm,   JvBlasiCTlOS    «V— 
-BoKBii— Cuvnuj.. 

[I.  Zi.  B.,  24  Bom.,  471 
' at  UgMido. 

See  JuBisDicnoii  at   Cbikikal   Couxt — 
Oimuu  JraiBDioTioir. 

[I.  K  B.,  2a  Bom,  M 

at  Zanslb&r. 

~  Bee    Hios    Cotbt,    Jubisdiotion    ot — 

BOSB&Y — ClTIt. 

[I.  Z;.  B.,  SO  Bom.,  480 
See  JDBiBDionoH  of  Cbikhiai.  Coral— 
Oembbui  JVBiBSioriOK. 

[1.  Ik  B.,  18  Bom.,  741 

,. B«KiBb:atlon  of  British  subjeoti 

at  Banaibar— S(a(.  6^7  Vic,  c.  94~Order 
*■  Coaacil  of  9t\  A%gutl  1866,  arte.  I,  6,  25, 
aO,  an,  S5-Stat.  as  ^  40  Vic,  r.  46—AttaA- 
menl.  Effect  of. — The  jurisdiction  of  the  Britiih 
Conml  at  Zanzibar  to  hear  and  determine  luita 
of  a  civil  natnre  between  Britiah  mbjecti  depend* 


COHTBTTLAB  COUBT-cDadladwT. 

npoD  whether  the'  eanaca  of  action  In  gncB  aaila 
have  arisen  within  the  doimiioiu  of  the  Snltaa  of 
Zaaiibar,  and  not  apon  the  qneition  whethar  partita 
to  laeh  mitt  are  rerident  witMn  thoie  don^ioni. 
Under  the  treaty  made  in  US9  between  Her  Hajerty 
the  Queen  and  the  Saltan  of  Hnicat,  Britidi  anbjecta 
aM  liable  to  be  m*A  in  tbe  &ttiih  Coonilar  Court* 
at  Zaoilbar  by  Atntrican*  at  betng  anlnectt  at, 
another  ChiiitiaQ  nation  i  and  by  oonvention  wiOi 
the  Bao  of  Cnteh,  BHde  with  the  aoqidsKeiiee  of  tin 
Saltan  of  Zanilbar,  native!  of  Catch,  havfaig  been 
labjected  to  the  Britiih  Connlar  Court  in  the  mat 
manner  a*  if  they  wctb  Biitiib  mbjeeti,  oay  b* 
aned  by  Am^eam  Hid  otbo*  in  that  Court.  Wbtn 
the  Brl^ah  Conaul  at  Zannbar  hae  permitted  peraon^ 
who  hsre  mt  been  r^latared  ai  under  Kitiali 
protectkm,  to  bring  and  toidinae  ntti  in  hie  Court, 
that  circuMtance  mnat  be  accepted  w»  a  luficient 
in^eation  that  tbey  have  eieuaed  to  hii  ntiiEaetiaa 
thor  neglect  to  iv^ater  under  art  80  of  the  Order 


L  Ii.  B.,  8  Bom,  Ca 


See  ComLtaoT. 

[i.x^B..9Bom,  era 

-  Fsnal    Coda,   a.    lBS^Bi4ding  at 


ascfioa  tcitkout  imlemUnj  to  parckaie-^A  peraoo 
la  gnilty  of  contempt  under  a.  16S,  Penal  Code, 
who  bida  tor  the  loaae  of  a  ferr^  sold  at  public  anc- 
tnm  by  a  Ifagiitrate  without  intending  to  perfann 
the  obligation  under  which  be  laya  himaelf  by  gncb 
bidding.    Qunir «.  Biuoodbbk 

pW.B..Cr.,88 

COSTTEUFT  OS"  COUBV. 


1.  Cmrvrm  OnnuLT  . 

.    167» 

Z.  Pbfal  Codb,  b.  174 

.    1S7S 

8.  Fran  Cods,  b.  176 

.    1681 

4.  PsFAi.  CoDi,  8.  22S 

.  leei 

S.  pBOonimi    ,        .        t 

.    1583 

6.  KrrBUjr  OV  COVCDDT        , 

.    1£84 

Bee  Cabbb  mrsiB  Cbimiiua  Pbocsddsb 

Codb,  1SS8,  b.  476  (ISTS,  *.  471> 
Bet  Cabbb  iTjniBa  CmamiA];  Pboobdukb 

Codb,  I8S3,  a.  4B7  (187S,  s.  473)! 
See  lirjUHonoR— DiBOBZDiBBaB  or  Ordbx 
x»  buQirouoir. 

[L  lb  B.,  e  Oalft,  44fi 
See  Littbbb  Fnwrr,  Hiob  Cotb*,  cl.  16. 
[L  !•.  B.,  26  OaIo.,  238 
See  MUHBtv,  JoKieDTciiOK  or. 

[I.  Z..  B.,  Ifi  Kod.,  181 
SmBMbitib    .  I.  Ih  B.,  aa  Oalo.,  648 
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DIGBfiT  OF  CiSBB. 


(  im  ) 


002nraUPT  OF  COUBT— eo«tiiiw(^ 
1.  COimtHFTS  OBNEBALLVr 
L  — —   Sending  ol&cer  to  Judge  to 

Mk  for  explanation  of  language  used  on 
the  Bench.— A  butiater,  offended  bj  the  t\te  of  ■ 
■troiif;  txyteaaoh  on  the  part  of  a  Jadee  wbilo  >it- 
ti^  m  Gonrt,  wot  ■□  offlcer  to  the  Judge'R  private 
temSaace  npan  a  pacilki  errand  to  aik  for  an  oxptana' 
tion.  £ef(f,  b;  nine  Jndgei  oat  of  eleven,  that  the 
party  Koding  the  ounage  and  the  party  cnnreyinB 
it  wen  gnilty  of  contempt  of  Court.  Id  ihb  mitteb 
o»  ¥imsD        ....       1  Hyde,  79 


tioe.niit^F  to  an  advemry,  and  ■  contempt  of  Coart, 
for  a  (nitor,  under  any  pmteit  whatever,  to  com-. 
aiunicate  with  a  Jndge,  except  by  public  prnceediDgf 
in  opai  CoOTt,  re«pectlng  the  merita  of  any  eau  id 
whicn  he  ia  Intarested,  and  which  ia  either  pending 
In  tbe  Court  of  «Dch  Jndge  oc  likely  to  come  before 
him.    TmiB  v,  Ashidh  Koohwas    1 W.  B.,  86 

S. Beslatenoe  of  prooees  of  Clvi^ 

CoVUt—Juritdiciicm  of  Criminal  Court— AimJ 
Code,  t.  185.— The  tcditanee  of  procen  of  a  Civil 
Court  Ii  pnniahable,  ander  the  Code  of  Criminal  Pio- 
cednre,  by  a  Court  of  criminal  jariidiction.  QtiSBii 
V.  BsAOu  Dakaxix 

[a  a  Ik  B.,  T.  Bv  81 :  10  W.  R,  Cr.,  48 


^ Criminal  Proof 

dtuv  Codt  (Aat  XSV  qf  1861J, «,  163  and  168— 
Juritdiction  of  Smalt  Caatt  Covrt.—k  Judge  of  a 
BmaH  Canae  Court  !□  the  mofuuil  foanda  jodgment- 
debtor  guilty  of  reciting  an  officer  of  the  Court  in 
attaching  property  in  Mtlifaction  of  a  decree,  and 
lined  him.  Slid  that  the  Judge  acted  without 
jniudicUon.  He  ought  to  have  aent  the  jodgment* 
debtor  before  tbe  Uagiitnte.  Ih  the  mattes  of 
Hun  CKumu.  Dabs  .  2  B,  Ii.  B^  A.  C,  188 
[U  W.  B.,  62 

R .  CBTTylng  off  orops  pending 

■Ult  ffap  rent— Omiuf  for  diimiital  of  mif.— 
Boring  tbe  pendency  of  a  «nit  for  r«nt  the  plaintiff 
procured  an  attachment  of  the  grnn-inR  crop*  j  and 
afterwardo,  and  without  authority,  and  before  the 
■oit  WKi  determined,  carried  off  tome  of  the  crop*. 
Meld  that,  although  thi«  wai  an  act  pmporly 
f  nniibed  by  the  Court  below  ai  a  contempt  with  a 
One,  it  wu  no  gmnnd  for  dinniiging  the  luit. 
CmTTTOONACB  Btnax  v.  Sooaovs  Sisaa 

[BEBrab ,  31 : 1  Hajr,  66 
8.  —    ■  Taming    oat  the  Sheriff's 

Offioani— Qj!Ic«rf  infmttition  by  order  of  Court. 
.—Land  belonging  to  Jf  B  had  been  iciied  by  tbe 
Shcrifl  under  a  writ  ot  fieri  faciat,  which  enpreisly 
directed  him  to  take  that  partixiular  land  j  while  in 
poaioadon,  hU  oJSceri  were  turned  out  by  A,  who 
kuw  that  Hiey  were  in  poHMaion  by  order  of  the 
High  Court.  A  had  pnrcbaaed  the  right,  title,  and 
iuterert  of  JV  J  in  the  land  at  a  aale  held  in  the 
Covt  of  tlu  ZilU  Jodge  d£  the  21-Farguunah>,  in 


COHTHMTT  OF  CODBT-^Mrtiite*/, 

1.  C0NTSMPT8  QENKRALLY-ooKiwarf. 
execution  of  a  decree  of  that  Court  againat  S  3. 
A  wa»  put  iu  poHeuion  by  an  offloer  of  that  Cmirt. 
Held  that  the  tnrnii^  out  of  the  Sheriffi  oSlcen 
WM  a  contempt  of  tbe  High  Court.  BscoaoBCiZY 
Sassu  e.  HoBiK  Cj9Chi>ix  Boss 

1:2  Ind.  Jar.,  IT.  a,  8» 

7, B^Vual  of  witneu  to  algn  de- 

^aaitian— Criminal  Procedure  Codt,  1861,1.163.— 
The  defendant  waa  convicted  of  contempt  of  Court 
under  «.  163  of  the  Code  of  Criminal  Pimednre 
for  having  refuiad  to  eign  a  depoaitkm  given  by  him 
aa  a  witneaa  in  tbe  courae  of  a  revenue  inquiry.  The 
High  Court  aet  aalde  the  conviction,    Avoimrona 

[8  Kad,,  Ap.,  14 

8- OfBcer  of  Court   aooepttng 

bribes —Pm-mdi  off^rins  bribe*  to  offleen—Poicer 
ofSigi  Comrt — Tbe  High  Court,  aa  a  Court  of  Be- 
cord,  baa  the  power  of  Bummarily  puniahing  for  con- 
temi^  Any  offlcer  of  the  High  Court  who  aaka  for 
or  accepta  a  preaent  from  any  ptraon  in  whose  favour 
judgment  ia  prononoced  by  the  Court  it  guilty  of  a 
groaa  breach  of  dn^  and  a  ooDtenq)t  of  CourtL.  So 
alao  any  parton  who  oBa»  or  givea  auch  praent  ia 
gnitty  of  a  eontonpt  of  Court    Ix  bh  Abdool 

i^W.B.,  Cr.,8S 

8- Befhaol  to  pay  money  mder 

order  of  Civil  OoTtrt—Jmpritonment—Juriidic- 
Hon  1^  High  Court— Civil  Procedure  Code,  1877, 
n.  S41,  S43.— The  decree  in  an  adnnniitration  auit 
directed  A,  a  party  to  the  auit,  to  pay  over  a  aum  of 
money,  which  ahe  admitted  waa  in  her  handa,  to  her 
own  attorney  in  the  auit,  to  be  applied  by  him  aa 
directed  by  the  decree.  A  refused  to  pay  over  the 
money,  and  ihe  wai  impriaoned  for  diaobedieuce  to  the 
Courf  1  order.  After  ihe  bad  been  in  priaou  for  aix 
montha,  ahe  appdied  to  the  Judge  of  tbe  Court  below, 
under  a.  341  0*  the  Civil  Phrcedure  Code,  to  be 
discharged.  Thii  order  iraa  refused.  Held,  on  ap- 
peBl,_  that  the  proceeding  under  which  A  had  beea 
impriaoned  waa  not  in  execution  of  a  decree,  but 
that  ahe  was  imprisoned  under  proceas  of  contempt, 
and  that  the  proviaions  of  aa.  841  aud  942  did  not 
apply  to  «ie  case.  Per  Wsm,  J.— The  jnriadiction 
of  OiB  High  Court  to  impriaon  for  contempt  ia  a 
]uri»iiUction  that  it  haainhented  from  the  old  Supromo 
Courts  and  waa  conferred  upon  that  Court  by  the 
Charto™  of  tho  Crown,  which  invested  it  with  al!  the 

giwoTB  and  authorfty  of  the  then  Court  of  King'a 
encb  and  of  the  Hl^h  Court  of  Chancery  in  Great 
Britain,  and  thia  juoa^Uctionhaa  not  beau  removed  or 
affected  by  the  Clril  Procedure  Code.  MABirn  e 
Lawkbkcx  I.L,  B.,  4  Calc,  609 

10.  JariBdiotlfm  of  High  Ooart 

—Civil  Proeedure  Code,  1882,  t.  IBS-Committal 
for  eontempt-Poicer  to  eamnU  for  eoatempt— 
Procedure. — Under  the  authortty  conferred  by  tho 
Charters  of  the  Supreme  Courts  and  continued  by 
tbdr  own  Lettera  Intent,  the  High  Comta  in  IniUa 
pnaaeis  the  power  of  enforcing  obedienae  to  their 
ordert  by  committal  for  contnnpt.  Aa  regarda  the 
Blgb  Courts  ill  India,  the  remediE«  provided  by  a.  136 
of  the  Cinl  Procedure  Code  (Act  X  of  I877>  in  case* 
B  K  S 
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DIGEST  OP  CASES. 


OOlTFiaCPT  OT  COUBT— cmfVMMi. 

1.  C0NTEUPT3  QESERAhhY—eoittinmid. 

of  dlaobedlence  to  sn  order  of  Court  tmy  be  regsrded 
H  cnmuUtiTe.  They  subject  the  iflender  to  p»rti- 
snUr  lisbiHtiei  for  hit  conttUDicy,  bnt  do  not  eitiu- 
gniih  the  Court's  power  of  oonstr^ing  him  toobedi- 
snee.  Aa  spplicstion  m&y  properly  be  nude  in  Conit  to 
eemmit  for  oontempt  of  a.a  ordet  made  in  Chamben. 
BlBfOITBHOI  e.  COITANI  jBHASaiV 

p.  I..  B..  7  Bom,  1 

11. Civil  Proeedur* 

Codt,  lesa,  tt.  lae  and  BSl^CommiUat/or  oim- 
Umpf—Poaer  to  eommil  for  conleMpt.—'Ati  High 
Comia  in  India  poneu  the  poner  of  enftircing  obe- 
dienca  to  t^eir  orden  by  attachment  for  contempt. 
An  order  for  attachment  for  oontempt  ii  not  an  oidei 
in  exeiciaa  of  the  High  Court's  civil  jaiiaAction,  and, 
thmefore,  doea  not  come  wiQiin  the  lODririon  of  «.  591 
of  the  Civil  ProMdoreCode.  Nitevaaoo  v.  NAso- 
TAMsu  Cassas  .    Z.  Ii.  B,  T  Bom,  fi 


la.- 


-  P»blieaiiim    i^ 


lihtl  rtjUct^tg  itpDo  a  Judgt  tH  Au  judicial 
tiig — Offmea  not  inelmifd  is  Paml  Codt — J^a- 
matiom- Criminal  Froeaditrt  Codt  (X  qf  1883), 
f.  B~P<niMr  nf  Co»rti  of  Sieord  m»der  oonmoii 
law — Jiiriidictio»  of  Sigh  Court  to  pumiMh  turn- 
marily. — The  High  Conrta  in  the  Indian  Pieaidauses 
are  superior  Courts  of  Record.  The  (ifEencs  of  con- 
tempt of  Coort,  and  the  powers  of  the  High  Courts 
to  ponisb  >t>  are  ttie  same  in  such  Conrta  *■  in  tlie 
aaperior  Conrta  iu  England.  Thute  powers,  whi<^ 
formed  part  of  the  common  law,  were  confored  upon 
ttw  Supreme  Courts,  when  Uiey  ware  eatebllshed  in 
the  Ftcaideocy  Towns.  The  Penal  Code  does  not 
proTide  against  a  contempt  of  Court  committed  by 
the  pnblieaUoD  of  a  lil>el  out  of  Court,  whan  the 
Court  is  not  stttinx,  and  neither  in  Ch.  XXI,  "Of 
Defamation,"  nor  elsewhere,  provides  tor  the  ponish. 
nient  of  a  contempt  of  Court  oommitted  by  the  puli- 
lintion  of  B  tibel  rejecting  upon  a  Judge  in  his  judi- 
cial capacity,  or  in  reference  to  liis  condact  in  the 
discharge  of  liis  public  duties.  Becanse  the  pul>Iiiher 
can  be  puuislied  f  or  "defamaticn"  nader  tlie  Code, 
It  does  not  foUaw  that  he  cannot  l>e  punished  snia- 
marily  b;  Oie  High  Court  for  a  contempt  of  Conrt. 
He  can  be  so  pnnuhed  with  flue,  or  imprisonment,  or 
both.  The  provinims  of  s.  6  of  the  Code  of  Criminal 
Procednie,  1BB2,  relating  to  the  procedore  undtr 
which  "all  oSencea  und^  the  Indum  Penal  Code," 
Knd  "  all  oSencea  under  any  other  law,"  ale  punialied, 
da  not  include  a  contempt  of  the  High  Court  eouunit- 
ted  by  the  publication  of  a  libel  out  of  Court,  when 
t^e  Court  is  not  sitting,  although  such  contempt  may 
Include  datamation.  Such  a  contempt  is  mora  than 
mere  defamation,  and  is  of  a  different  character.  The 
jurisdiction  of  tlte  High  Conrt  to  commit  for  cMitempt 
bfs  not  tMen  afleetBd  by  the  Code  of  Criminal  Pro- 
cedure, 1SB8.  By  the  comnxm  law  every  Court  of 
Beootd  is  the  sole  and  exoluslve  judge  of  wltat 
unonuts  to  a  contempt  of  Court.  Suibioiba  'Sisa 
BAinnJBi  s.  CmBF  Jviiioa  iXD  Jimata  at  thi 

HlOB  COVBT,  Cauivtta 

[L  Ik  B^  10  Colo.,  109 

18.  PuiiiiinmU     ig 

in>prucaM«Mf — Pttielic*— Civil     Frocediut     Codt 


COimSMFT  OF  COURT— «aiiM«i«J. 

1.  COHTBMPT8  GiMBRALLT— cowi«Ail. 
ri883J,  t.  495.— On  1st  September  IBOO,  in  an  ad- 
miniib^tion  soit  in  wliich  Q  «■  ewcator  of  a  will  w»« 
defendant,  ■  recdvar  was  appointed  and  O  wasordemd 
todetirertotiLerecelvercstaiu  Ooreinment  punusaory 
notes  of  the  value  of  B46fXX>  belonging  to  the  artate, 
wliich  was  the  subjeot'Uiattflr  of  thesuit.  He  &A  nnt 
oI>ey  the  order,  and  abaoonded  from  Bombay}  and,  on 
ISUk  Hatch  1891,111  lus  abseiice  a  role  for  his  attach- 
m«Dt  fof  contempt  was  made  abaolnte.  It  was  after- 
wards ascertained  that  he  had  used  the  notes  br  hia 
own  purposes.  A  wanantwasisniedforbisatTest.aad 
he  WSJ  apprehended ;  and,  on  Z3rd  April  1691,  h« 
was  convicted  of  criminal  breach  of  tmsi  and 
sentenced  to  eigbteai  months'  imprisonment.  Pre> 
vionily  to  his  trial  (ctt,  on  the  9th  April  1S91) 
he  liad  been  committod  to  jail  for  contempt  of  tha 
order  of  September  1B90,  mt  that  after  hia  convietiisi 
he  was  in  jvl  both  under  his  sentence  and  under  the 
order  for  contempt.  On  the  4th  October  1892,  tlks 
Conrt  passed  a  money-decree  in  the  administratioD 
nit  against  tha  defendant  for  it80,000  and  costa. 
The  sentence  passed  upon  the  defendant  for  tha 
criminal  offence  expired  on  tha  22nd  October  1893. 
Applications  for  his  release  fr^nn  imprisonment  under 
the  order  for  contempt  were  made  in  December  1S92 
SJid  lOtb  April  1893,  but  were  refused.  Cooosel  now 
moved  again  for  hie  release.  Beld  that  the  defen- 
dant should  he  released  from  imprisonment.  The 
right  of  the  pluotiff  to  demand  the  promissin^  notea 
fur  him  was  merged  in  the  moDey-decree.  Tlie  tight 
to  demand  the  notea  was  gone,  and  the  order  that  he 
should  deliver  them  np  to  the  receiver  had  ceased  to 
be  opentive.  The  commitment,  in  so  Ear  as  it  was 
intended  to  enforce  obedience  ti  tlie  order  of  the  Irt 
September  16B0,  could  nu  longer  be  continued  on  that 
ground.  Jt  was  the  decree  now,  and  not  the  order 
which  conslJtnted  the  measure  of  the  obii^^oD 
brtweai  the  parties.  That  was  a  umple  m^raev'decree, 
and  it  was  contrary  to  the  expressly  declared  will  of 
tlie  Legislature  uid  to  all  modem  principle  and 
precedent  to  keep  a  defendant  under  commitment  &r 
contempt  to  cumpel  him  to  pay  a  money-decree.  If 
.,  .     ..    , — .  ._,..   ,., '-"-ment 


the  notes,  the  punishment  should  be  o  .  . . 
with  the  offence.  Imprisonment  under  it  could  noi 
beindeflnito.  By  s.  4fi8  of  tlie  Code  of  Civit  Procedure 
(Act  XIT  of  1882),  the  Legislature  Indicated  that 
such  imprisonment  should  not  extend  beyond  six 
months.  The  defendant  had.  however,  been  in  jsil 
for  more  than  twenty  months.  For  the  crimuisl 
offence  he  had  suffered  (he  punishment  to  wbidi  ha 
was  sentenced,  and  the  Court  woold  ntA  be  jaitlfied  in 
indirectly  adding  to  its  doraUoD.  Astooatb-Ooi- 
XAi,  or  BoMBAT  V.  Gaxoh  Akxai 

[Z.IbB^ldBom,lSft 

E.  -PESAL  CODE,  8.  174. 
14. FmtAl  Oode,  i.  174— i^o«-o^ 

ttndattet  i»  oheHtuea  to  a  ttmrnom — Summomt, 
trhat  it  thould  contaim—Omitiion  to  ttalt  tim» 
aitd  place  nf  altndanee.—A  summons  should  bt 
clear  and  apcclflo  in  Ita  terms  aa  to  the  ttUe  of  tiie 


lizcdbyGoOt^Ic 


(  itn  > 


bIQSST  Of  CASH9. 


a.  PENAL  CODB,  S.  VJi-tiMtiwited. 
Conit,  ths  plice  >t  which,  the  &;  uid  the  tim 


le  dkj  when,  the  attendance  of  thepenon  mmnloned 
b  required.  Mid  it  ihiiald  go  on  to  Ky  that  mch 
penm  ii  not  to  lesve  the  Coart  wtthoat  leave,  and, 
tf  the  cue  In  which  he  hu  been  mtnmoQed  U 
•djoomed,  wiUiont  aacMaining  the  date  to  which  it 
ii  adjonrned.  Wliere  a  loinmoni  i&A  not  mentaon  the 
place  at  which,  or  the  time  of  the  day  when,  the 
attendance  of  the  penoa  nummncd  waa  required, — 
£*I(j  that  each  penon  oonldnot  lawfully  Iw  pnniaLed 
and«r  ■■  174  of  tliB  Penal  Code  for  non-attendance  in 
obe^ence  to  inch  nminMit.  Ennses  ov  Iimu 
«.  Bah  Sakik  .    I.  Ii.  H„  B  All^  7 

IS.- 


i»g  from  tmrtody  mmdtr  civil  varraid. — 8.  174  of 
the  Fraia]  Code  doei  not  apply  to  the  cau  of  a 
defendant  eacainng  from  cnatody  under  a  wartant  In 
•lecution  of  a  decree  of  «  Cinl  Court.  Bia.  «• 
^k^f  Paieu  .        .        .1  Bohl,  88 


la.  - 


JfWaM«I  Commit«o*tTi~ADt  XXVI  of  IBBO— 
DUotakitnes  of  oritr  iff  public  nrvanir—Tbi 
Chalrmao  of  Hnnidpal  CommlHinnen  appointed 
under  Act  XXVI  of  1S60,  altiumgh  a  public  aervant, 
!•  not  lenllj  oompetont  u  inch  to  inue  an  order 
tor  attendee  before  him.  Htld  accordingly  that 
ditobedienee  of  inch  an  order  waa  net  an  offence 
within  •■  174  of  the  Indian  Penal  Code.  &ta.  t. 
H  Vuii  ,  .6  Bom.,  Or.,  38 


17.- 


-  Order  q^  Maiah 


tari  i»  reMMie  Btue. — A  oonTictiMi  under  i.  174 
the  Fenal  Code  for  having  intentionally  omitted  to 
■Hmd  the  Hahalkari'a  Conrt  to  give  evidenoa  in  a 
revoine  caae  in  accordance  irith  a  fummona  duly 
yaoed  and  aerred  under  Begoktlon  XTII  of  1827, 
m.  M  and  80,  was  not  illegaL    Baa.  «,  N«baikappa 

CoKia fi  Bom.)  S9 

18. Virlal  ordtr  to 

oMawl,  Ditohtdiaitet  to. — The  defatdantwaaaTreeted 
by  a  wanant,  and  waa  releaaed  on  bail  to  appear 
baAveUMMaffiilntte  on  a  specified  day.  The  defan* 
^nt  appwm  CO  that  day,  bntthe  Uagiatiate  bdng 
unable  to  take  up  the  caae,  a  verbal  order  waa  given 
to  tiw  drfendant  to  appear  on  the  following  da^. 
Tbu  he  omitted  to  do,  and  waa  convicted  under 
I.  174  of  the  Penal  Code.  Btld  that  the  oonvietion 
waa  good.    Abovtkodb  B  Kad.,  Ap.,  IS 

But  (M  TlXKATAFTOA  e.  PlTAmiE 

[6  Kad.,  18S 

and  AxoKnom  .        0  Had.,  Ap.,  10 

18,   — .. .  Crimimal  Fraee- 

dan  Codt,  tSSl,  s.  aiB—Xorfiitmrt  qfneogin*a»ot. 

-■■    '  "^e  deftult  in  "- 


by  the  peEMo  b^ed.  the  mrety  waa  compelled  to 
pay  the  penalty  nntioned  in  Uie  reoognizance. 
MM  that,  notwittutanding  a.  819  of  Act  XXV 
of  1661,  Uie  accuaad  might  have  been  proceoded 
againrt  for  oraitempt  of  Court  under  a.  174  of 
^Pwal  Code,    QdBBR  «■.  TUTrifu>iii  Lakosx 

a  B.  !•.  B..  A.  Cr.,  1;  10  W,  R.,  Ot.,  4 


CONTEMPT  OP  COITBT— «iM(tiiM<}. 
2.  P&NAL  CODB,  t 


order  of  Makalkari- — SMmtiu>%nnider 


ordinate  Hagiatiute  cannot  ii 

■■  8  of  Act  XI  of  1843,  nor  can  a  peraon  t« 
convicted  under  ».  174  of  the  Penal  Code  for  having 
diaobeyed  euch  a  lummona  aa  iaraed.  BBS-.  «• 
Vbbsaji  Beuku  8  BoitLu'  Or.,  10 

BL  ■ J%d3t  of  Small 

CiHut  Court—Aet  XXIII  of  1861,  t.  ai—St»- 
tenee  nf  fine  or  impritoument. — The  Judge  of  a 
Conit  of  SiDall  Cauaea  ij  nnlr  empowered,  by 
i,  aiof  Act  XXIII  of  ISel,  toinflictflneorimpriaon- 
ment  in  caaea  where  ofFencei  ander  a.  174  of  the 
Penal  Code  occur  in  the  preaence  or  riew  of  the 
Court.  The  power  of  the  Judge  doei  not  eitend  to 
caaea  hi  which  the  witneia  faila  to  attend,  or  the  fail- 
ure to  comply  with  an  order  of  the  Contt  ia  merely 
inferred  fnnu  other  circuioataucea.  Ex-fabtb  Fa- 
TADAT  CHrm  .         .         .        S  Kad.,  819 

aa. Saiordinait  Ma' 

girtraU—Mad.  Aef  I  of  18S3.  -A  Subordinate  TU- 
giitrale  who  iatuea  a  lammona  may  take  cogninnca 
of  the  ofloiee  of  diiobedience  to  tliat  mmmoni  under 
I.  174  of  the  Penal  Code,  notwithiteading  the 
repeal  of  Madraa  Act  I  of  1868,     AnoirYxoua 

[4Kad.,Ap.,68 


terbal  ordgr.—X  coOvioticm  undo-  a.  174  of  the 
Penal  Code  for  diaobeylng  a  verbal  order  of  a  Tillage 
Magikrate  ia  good.    Anoamout     7  ICad.,  Ap.,  B 


SB.' 


.7  WUL.  Ap..  48 
-  Wiy*l  diMitdi- 

nefrteaipt  of  «hi- 

aHHW.— The  wm-attendanoe  muit  be  in  the  nature  of 
wiHol  diaobedienaa  to  attend.  Whoa  a  witneat  waa 
iommoned  for  a  certain  day.  and  bdi%  abaent  bom 
home  lUd  not  reodve  the  wnunona  until  after  the  d»y 
Ind  paaaed,  he  oonld  not  be  fined  tor  oon-attendanoe 
becanae  he  ^  not  appear  attennodi  and  itatelilt 
raawm  for  not  attending.    Qimv  e.  UvavH  Lau. 

cur.  W.,Bd.  1878, 808 

fos-sf^ailaae* 


>a  otmli'eon  to  ordtr  <tf  pnilie  ttrvant,— 
tion  toi  non-attendance  in  obedience  to  an  oraw  irom 
a  public  aerrant,  nnder  a.  174,  Penal  Code,  caa< 
not  be  had  nnleaa  the  pentm  numnoned  waa  legally 
boBud  to  attend,  and  refaaed  or  intentionally  omitted 
to  BttMd.    In  XHi  lUTin  or  Bbibkatb  Ohocb 

[10W.B^Or..8S 
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DlOBST  01  CASES. 


( 


CCaBTEEMPT  Or  OOTJier—cowliMied. 
.     a.    PENAL  CODE,  B.  IJi—Boitiiitted. 

S7. .  Smnmoni  to  gitt 

i<Hfor*Mtion-  Ctiutu,  ete.—Xadfat  Act  III  of  1899. 
~-A  tontmoiu  iwned  by  a  t&holdmr  to  k  viJluio  )tAZ- 
nun  to  appear  itnd  give  infomuijtjn  required  for  tbs 
prepArBittoTi  of  cenflDs,  jummabnndir  BQ<i  dowlo  us 
eonnti  ii  not  vithin  tlie  porTiew  of  M&dr«a  Act  III 
of  1S69,  and  diiabedieDEe  of  ntch  a  BDminDtu  u  not 
U  offence  under  g.  174  of  the  Penal  Code,     QuEBH 

«.  BuBBAiUNTAM  .    L  Xh  Bh  B  BCod,,  877 

S8, Ditohtdieaet    of 

mmmoM-^StretHte  i»qnify—Povar  to  iima  *«m- 
(■ow,— Under  Hidiu  Act  III  of  1869.  Collectori  and 
their  mbordinate  offlcera  may  isnie  a  iimnioilB  for 
tho  parpote  of  any  inqairy,  howevo'  general,  wbkh 
they  are  empowered  to  make  for  the  pnrpo«i  of 
adminMration.  Ohm*  v.  StOraMansam,  I.  L.  S.,  S 
Mad.,  377,  oTermled.  QDBXv-£iDB>8a  r.  SiTBOAHNa 
[I.  li.  B.,  7  Mod^  1S7 

S8- .  Madrat         Act 

III  of  1869--Ditobtdlenv0  to  lawfiU  ord»r  of 
pnilie  Bjgioer—Bwnmoiu  by  remmnie  oMa4r  la  gtm 
amdenue  in  pamperiim  inquiry— Sfaadiitg  ordtr  of 
Soard  ofBevenue  fltadratj,  JTo.  4Sa.— "fiie  accowd, 
who  were  partie*  to  a  petjtion  pending  in  a  Diitjict 
Court,  were  iniamoned  by  a  taluildar  to  give  evidence 
oo  an  inquiry  by  him  la  to  whether  or  not  the  pet!- 
iiener  wa«  a  pauper  j  they  omitted  to  attend  nn  the 
•nmmon*,  and  were  chawed  in  rflipect  of  inch  non- 
attendance  nnder  a.  174  of  the  PenJ  Code  and  were 
convitrted.  Seld  the  conriction  wai  bad,  the  tahiil- 
dar  not  being  anthoriied  to  isane  tbe  nimmona  nnder 
Act  III  of  1869  (Madras).  QuBBir-EaPBBBB  v. 
ViSATHAPpA  Chstti  L  L.  B.,  IS  Hftd.,  397 


tUtdUnct.—A  man  who,  in  obedience . . 

to  appear  aUd  Uuwct  a  criminal  charge,  at(«ndi  a 
Uagirtrate't  Court,  bat,  flnding  tho  Sbgiiti^te  not 
preiait  at  the  time  mentioned  in  the  mmmong,  de- 
part* without  waiting  for  a  reaaonable  time,  1>  ^Uty 
of  an  offence  under  ■.l74of  the  P«ial Code.  Qitbhic 
EmroKaB  e.  Eishak  Bapu    I.  L.  E^  10  Bom.,  9S 

81- Non-att»»d- 

anca  o«  lenice  of  tMmauHu—Apptaranet  bw 
mthktar— Criminal  Froeedara  Coda,  Aet  V  of 
1898,  a.  305.— In  a  rammonH  case  on  the  day  ftied 
for  trial  an  appearance  was  made  on  behalf  of  an  ae- 
cniad  perKS  by  hi*  mnbhtar,  who  atked  the  Kagii- 
tratft  underi.  SOS  of  One  Code  of  Criminal  Procedore, 
to  diqwou  with  ttie  perwnal  attendance  of  the 
CBM&  The  l^iitrate,  however,  r«garffing  the  i 
attendance  of  Oaa  accuaed  aa  a  contempt  «f  Court, 
called  upon  Mm  to  ihow  caute  why  ha  ihould  not  be 
pH)»ecuted  under  i.  17*  of  the  Penal  Code  for  non- 
attendance  on  lerviee  of  mmmoni.  Said  that  the 
accnwd  did  nuke  an  appwraooe,  though  not  a  per- 
■onal  appearance  on  aeriice  of  lummons ;  but  that  he 
*d  not  perionally  attend  ehould  not,  under  the  cir- 
camrtancei,  have  been  regarded  aa  an  offroce  under 
«.  174  of  the  Penal  Code.  DiraaA  Das  Baxkit  r. 
UxBSB  Cbundba  Sbjt     .   I.  L.  B.,  a7  Calo,  986 

?^T~:: *"'"'■  ^"^  JJ'J' 

qf  aeS—Potear  to  ordar  luhordinala  to  carry  omi 


COJSI'i'JiIMPT  OF  COUBT— «o«<iMwJ. 

a.  PBNAL  CODR  S.  17*-«»««wi, 
lala  for  arreart  of  rwveau.^-Uadra*  Act  III  )>{ 
1B6B  coafcn  no  authority  upon  revenue  offleen  to 
summon  a  aubordinate  to  attend  for  the  porpoae  of 
carrying  oat  a  aale  of  land  toi  arrears  of  revaiue, 
and  therefore,  on  failure  to  attend,  he  cannot  be  ood< 
victad  nnder  a.  174  of  the  Poutl  Code.  Abohtxods 
[5  Had.,  Ap.,  88 

Amnmoirg         .        ,        .    7U(uL,  Ap.,  U 

SB. ■ — — ~2tad.Ai!tIIIof 

1869.— A.  Snhnrdinata  Hagiatrate  convicted  cert^n 
peraani,  nnder  a.  174  of  the  Penal  Code,  of  diaobedi- 
enco  to  aammonaei  iaiaed  by  him  aa  lahkldar. 
Held  that  the  convictioai  under  the  flnt  [»rt 
of  a.  174  worn  anitainable.  Hadrai  Act  III  of  ISflS 
^v«i  a  tahaildar  power  to  iaano  •ammonaa.  AiroFZ- 
KOi^a 6  HaL,  Ap.,  44 

Thii  was  the  (mlr  law  under  which  he  can  iema 
tammonaca,  and  on  oiaobedJtDce  to  them  the  pemoa 
Bommoned  might  be  convicted  tmder  a.  174  of  the 
Penal  Code.    AxoitTNOVi  .    7  Had.,  Ap.,  11 

But  be  may  not  lame  them  to  any  person  to  ap- 
pear before  any  one  but  himaclf,  therafore  a  cravlc- 
titja  for  diaubedience  to  a  lammina  iaia<d  by  him  to 
appear  before  a  rBvenne  officer  ia  illegal.  Ahoitt. 
■OCB     ....       7  Had.,  Ap.,  10,  U 

8*.  '  *  Dijobedianca  to 

amiHiiom  tarvad.^-la  order  to  make  a  perann  aum- 
moned  aa  a  witnesa  liable  nnder  a.  174  of  the  Fwal 
Code,  tho  fact  moat  he  that  he  intentionally  omit' 
ted  to  attend  at  the  place  or  time  meaitioned  in 
tbe  (ummons,  or  that  he  wilfully  departed  from  the 
place  where  he  had  Attended  before  Uie  time  at 
which  it  waa  lawfnl  for  blm  to  depart.  Qonx 
e,  STTHfiBLABD.    Qvrar  fF.  HlBAn  SmsB 

[14W.B.,0r,«> 

86. Svidanea  cfmctiea 

to  attand. — Before  convicting  a  person  under  a.  174 
of  the'  Penal  Code,  it  la  neceatary  to  prove  ttut 
he  had  notice  to  appear  at  a  certain  titoe  and  place, 
and  that  he  did  not  do  ao.  It  tsi  katteb  o>  8hib 
PsBiKAS  Ckuoesbbttfit      .    17  W.  B.,  Or.,  88 


36. Mad.  Sea-  Jn^  of 

1816,  tt.  IS,  le—DitoltdianBe  of  tnmimo*M—ContmA 
rtnt  iuriidietion. — The  proviaiona  of  a.  174  cj  tte 
Penal  Coda  are  not  in  conflict  with  the  special  provi* 
aiona  of  aa.  15  and  16  of  Begulation  tV  of  181S 
(Madnu).  In  or£uary  casea  ^obedience  to  the  aum- 
mona  of  a  Village  Mnnaif  should  be  dealt  with 
under  the  B^olation.  But  if  a  charge  ia  lud  nnder 
the  Penal  Code,  the  Criminal  Court  moat  deal  with 

it.      QuRSir  D.  BAMAOBAMSBAraA 

CL  X..  B.,  e  Hod.,  848 


87. 


-  IHioiedienea  to 


Penal  Code,  a.  174,  to  disabey  a  lammona  issued  by  a 
British  Hagiatrate  directing  the  peraon  sumOKincd 
to  appear  before  him  at  a  place  ontaide  Britiah  tarri. 
tory,    QDBBK-EMTBBfla  e.  Pabahoa 

[I.IhB.,ieHad.,4e3 


lizcdbyGoOt^Ic 
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DiaSST  OF  C^BS. 


(    I5S2    ) 


COKTBKPT  or  OOURT~eoMlU%»d. 
8.  PSNAL  CODS,  S.  IV^—cimeliulad. 

9^'- Xon-attendalUe 

im  oitditmee  to  an  ordtr  qf  a  public  lercmt — 
Aiteuct  of  puilie  lervant. — The  nflence  coatoo- 
I>Uted  li;  ■.  174,  Penal  Code,  is  an  ominioa  to  app«ar 
at  ■  p&rtiea1>r  time  and  st  t  paiticuUr  place  b^ore 
•  ipeciflod  pablio  fanr^ionary.  Where,  therefore,  the 
pnblic  eecfaDt  waa  aUeat  on  the  date  fixed  in 
K  ranunoua, — Stld  that  the  penon  rammnned  could 
Dot  bo  convlcttd  nndv  tUa  lection,  thongh  he  ti  "  ' 
to  attend,  having  the  intentiom  to  £(obey  the  i 
Boni.    QVBBB-BicnuB  n  Kbibetapv a 

[I.  L  B.,  aO  KftcL,  81 

9,  PENAL  CODE,  8. 176. 

80.  "Banal  Code.  s.  Vn—Onutiitm ' 

to  prodtet  dotmmenl  icAen  ordered  by  Comrt—Cri- 
minal  Procedun  Code,  1882,  ti.  4.77,  4S0,  4Stl, 
and  4S7—Jariidiction  of  Magittrate  t'n  reipeet  of 
offeturt  eommitled  before  Aim—  fFifneii  iKt  produC' 


nitaeet  to  prodnce  certain  docaments  in  a  etue  before 
n  Hafiitrate,  bnt  he  failed  to  prodnee  them  Mying 
that  Uie;  were  not  in  hU  posBesdon.  The  Ha^istrafe, 
having;  found  that  the  rtatement  wu  incorrect  and 
tliat  the  acouMd  conld  have  prodnced  the  docnmenta 
in  queetionj  charged  him  with  having  comi 
offence  nnder  a.  176  of  the  Penal  Code,  and  hinuflf 
tried  and  convicted  lunt.  Said  that  n^her  n.  477, 
4S0,  nor  s.  48S  (which  aectiona  provide  for  the  only 
caen  in  which  a  Canrt  "other  than  a  High  Conrt, 
etc,"  can  try  peraoni  for  offencei  oomnutted  before 
Hiolf)  wae  applicable  to  the  case,  and  the  HaafiitTBte 
waa  therefore  |ni;c1aded  lij  t.  487  ftota  tTjutg  the 

COM.      QUHK-BlIEXIBH  o.  BlBEATTl 

[I.  L.  B.,  13  Uttd.,  84 

It  doe*  not  appear  from  the  itatemcnt  of  the  case 
whether  or  not  the  offence  waa  committed  "in  view 
or  presence  of  the  Conrt"  awi  taken  "oognilance  of 
the  (ame  day."  From  the  judgment  it  wonld  Wpear 
that  it  waa  mol,  and  thia  mnit  form  the  gnnnd  for 
the  deciaion ;  for  ofFeneet  nnder  *.  176,  Fenal  Code, 
are  eipreealy  mmitioned  in  ■.  4S0  of  the  Criminal 
Procednte  Code,  and  if  committed  "in  view  or  pre. 
•ence  of  the  Conrt,"  and  taken  "cognliance  uf  the 
nme  da;,"  the  HiKialnte  would  apparently  have  ha4 
clear  power  to  try  the  offence  and  ecntict  the  accnwd 
••be  did. 

Set  In  ^M  Fu]HIHUn>  DowlilTKUC 

[L  X^  B^  la  Bom.,  68 

4.  PENAL  CODS,  S.  238L 

*0.  F«nil  Code,  ■.  SSS— J«Wi- 

iietU/n  to  ir/f.—Aa  officer  before  whom,  wMlrt  act- 
ing in  a  particnlar  oapadity,  an  aSmee  under  a.  228 
of  the  Penal  Code  ii  oommitted  cannot,  in  another 


OONTUHPT  OF  COXTRT-aoulMted. 
4.  FENAL  CODE,  8.  228— concluded. 
offence  nndcr  a.  223  of  the  Penal  Code  of  intention* 
tilj  causing  intemtption  to  a  public  acrvant  eitting 
in  a  jndicial  proceeding.    Bsa.  v,  Auba  bih  Bbitsat 
[4  Bom.,  Cr.,  S 

43,  —   Freoarication. — 

Prevarication  may,  though  it  'does  not  neeesaariW 
■mount  to  contempt  of  Court  within  a.  228,  Penal 
Cod^  and  e.  43S  of  the  Criminal  Procednre  Code, 
1872.    BBS.  e.  Jaiuu  Sbxatax     .    10  Bom.,  SB 

48,  Frevarieatio* — 

Sefutiag  to  aniiBtr  qmetlioiu, — Seld  tiat  refusing 
or  neglecUng  to  return  direct  answen  to  qnMtiona 
doM  not  conatitate  the  offence  nnder  a.  228  of  the 
Penal  Code  of  intentionally  offering  ins  nit,  or  eaoiing 
interruption  to  a  pnblic  servant  sitting  in  a  jndUau 
proceeding.    Bsa.  «.  FUfhu  mx  Vrcaon 

[4  Bom.,  Cr.,  7 

44  Oivin^  evideuea 

relMctantty  and  incotuiiteiilly.—lSo  oonviction  can 
be  had  under  s.  229  of  the  Fenal  Code,  aimply  be- 
eaoae  witnenei  in  a  case  g^ve  inoonsistent  evidence 
and  give  their  evidence  rcinctaDtly,  and  lake  up  the 
time  of  the  Court.  QOBur  o.  Hosmx  Pabaxasiok 
Tahtkb  .      le  W.  B.,  Cr.,  fi 


4S.   ~ 


Obitmelion    ef 


ci£<m  wt 


piiA^t*  aeria'ol. — A  party  who  bids  for  an  eatate  at  a 
sale  in  eii?cution,  knowing,  that  he  is  not  able  to  dia- 
poait  the  eameet  money,  obatructa  the  bnsineea  of  the 
Conrt,  and  is  guilty  of  contempt  of  Conit,  paniihable 
under  s.  228  of  the  Fenal  Cade.  In  BB  MdhbsS 
Ceuhdib  Hooekmbe       .    W.  B.,  18B4,  Mis.,  8 

46.  In  a  conviction 

QOder  a  228,  Penal  Code,  it  ought  to  be  stated  that 
the  Jndge  was  ritting  in  a  stage  of  a  judicial  pro< 
ceeding  the  natnre  of  which  sboold  also  be  stated. 

IV    THB    UltTBB    0>    THl    PSTITIDII     0>     FSOKABH 

Ceumsbb  DOhb  .        .    la  W,  B.,  Or„  64 

47.  IM^Oitm  to  iit. 

i%lt.  Proof  d/.— Before  a  oonviction  can  he  had  under 
s.  228  of  the  Fenal  Code  of  offering  an  Insult  to  a 
pnblic  .servant,  it  must  be  proved  ^at  there  waa  an 
intention  to  insolt.      Qunv  v,  Hitbbi  Kihkbk  Dasb 

C16W.K.,Cfr.,6a 

6.  PBOCEDUBE. 

48.  Becord  of  atatamant— Cm». 

tempt  by  M>it»ei*—Aet  XXIXI  ef  1861,  l.  21.— la 
a  proceeding  for  contemtit  it  is,  nnder  s.  21,  Act 
XXIII  of  1881,  fatal  to  the  conviction  if  the  Inige 
fail  to  record,  with  the  finding  and  sentence,  tfie 
■tatemait  of  the  offender.   Lbeh  Baj  v.  Paub  BkU 

[1  IT.  W.,  162 :  Ed.  1873,  S41 

48.  . Wlien  Mntenoe   of  Imprl- 

■Oiuaent  neoSflB&ry  —  Crimiaal  Procedure  Code, 
1881,  :  163~-Penal  Code,  ».  ITO.— Under  a,  1^ 
of  the  Code  of  Criminal  Procednre,  if  a  Conrt  befim 
wlucb  tJiB  offence  of  contempt,  under  a.  179  of 
the  Fenal  Code,  i«  committed  connders  that  a  Mn- 
tence  of  impriaonment  ia  called  for,  it  should  Iteord 
a  statement  of  the  facta  oomtitnting  the  contempt 


iizoabyGoo(^Ie 


(    1M>    ) 


DIQB8T  OF  CiBU, 


OOBPEHIIPT  or  COTTBT-coBhaMd. 

•sd  (he  (Utona&t  of  the  uciued,  and  fbrmrd  tbe 
CMe  to  a  Hkgiitnte,    Qcxbn  c  Bottoh  Baboo 

[U  W.  B.,  Or,  40 
80— 


to   4 

ISei,  t.  1<5— Omm«km  to  follom,  D\r*etio%»  of.- 
Wbtt  a  CiTil  Court  omHtad  (m  dinicted  by  b.  Itt  oi 
th*  Coda  ot  Criminal  Piweanr*)  to  all  upon  a  pawn 

'.lAa  WH  dtarsad  witb  OMitamiit  of  Coort  to  make 
■nj  itataiiait  be  misfat  <ri)li  to  make  in  hi*  dafeoce, 

.  it  wai  hald  that  thii  imgubrity  mi  &tal  to  the 
order,  and  that  the  High  Coiut  wcmld  exodae  it« 
■xtiaoTdiaarj  jnriediction  and  reverae  an  oider  n 
■nade.    Xubhtatk  riTJUL  e.  DuiooTmD 

[7  Bom.,  A.  C,  108 


M.  - 


-  OmlMton  to  Btate  reMoni 


uid  flMta— JVm  for  cmUtrnpi  ttf  Court— A.  Cri- 
minal CoQit  inWt>*i-g  a  fine  for  centempt  of  Court 
dlonld  ■peoiflcallj'  reond  it*  reaioDi  and  tbe  beta 
ooiuMatliig  the  omtempt,  with  any  itatemant  the 
(dtender  m^  make,  m  well  aa  the  flnAng  and  aen- 
teno&  Wh«e  Oui  oonrM  waa  not  adopted,  the  High 
Conrt  act  add*  the  order  Inflicting  a  fine.      Pasoba- 

■ADA  tambiux  ....  4  macl,  aa& 

0& Sendlns  osm  fbr  Invastlgft. 

tion— Peaol  Oedt,  i.  174— Criminal  iVoeailwra 
Ocdt  (Act  XXV  ^  imi),  t.  Sri—PotBtr  0/  Smior- 
MuUa  Magiwtratt^A.  Snbordiiiate  HaglitTBte  haa 
DO  powtf  to  tr]i  aa  cftenoe  poniahable  nndsr  1. 174  of 
tiuFenal  Code  agnniutted  agi^nat  Ma  own  Conrt,  bnt 
ii  boqnd.  nndei  •,  171  of  the  Code  of  Criminal  Pro- 
cedure, to  a«od  the  oaae.  If  in  Ut  opinion  there  ia 
miBdait  gronad,  for  inTtatlgstian  to  a  ICagiatmte 
baring  power  to  tr;  or  ooimiiit  ftv  trial,  Qnaaii 
•.  Cbaxd&a  SiKHAB  Eor 

[6  a  I- a,  100 :  18  W.  &.  Or,  66 

CounoosBBooi  BHAKHn  o.  HAOMAftHm 

^  W.  B^  Or.,  a 

JV  IKI  XATTIB  01  TAIAPBOIHAD  SABOO 

[1SW.R,88 

ea.  ' '  Sondlnc  OMO  tor  litT««tigk> 

Uon— Omk'm)  Froetdmn  Cedt,  1681,  t.  tTl.— 
A  Civil  Conrt  m^,  under  a.  ITl  of  the  Cbde  of 


Omrt  lor  Invcitigation,  wlthont  ipedfrlng  tba  pa^ 

Umilap  dBear  bv  vbcm  it  b  to  be  inxeitlgated.  and 

le  CiTil  Conrt  oflcer  aetting  forth 

n  wbieb  be  traoaferred  tb«  eaae  to  the 
OHmi>al~Conit  ia  a  nffldcnt  complaint.  Qvbhb  «. 
M ADSUi  CHnmn  ICnnn     .    18  W.  B^  Or,  4D 

S4. CrMH*aI  Froet- 

dart  C«d»,  laei,  t.  I7J.— Undtf  i.  171  of  the  Cri- 
Mioal  Proeednre  Code,  a  Conrt  baa  no  power  to  aenda 
eaae  to  be  biTertigated  bj  th«  Hagiaterial  anthoritiefc 
h«t  mnit  tpeei^  the  Magiatrate  hj  whom  the  In- 
n  ia  to  be  made,  QvBEV  a.  Vjrarur  SnroB 
[4  XT.  W,  66 
-  I}nt7  Bud  power  of  Col* 


TaatlgaUoBia 


COBTBKFT  6t  OOTIBT—coMmud. 
H.  FBOCKOUBB— eoaelMlmf. 


EliminaiT  ei 
le  of  Crim 
tbenrManoeof  theaMued.  All  tiie  Oonrt  (Serena* 
b  tbia  oaae)  makbig  tba  enat^baetodoiitoBtia^ 
itadf  that  ihere  ara  prima  faeUiooimia  tar  aanOng 
the  case  tor  bivea^atloa  to  a  Hagbtnte ;  and  the 
Colleebs  ia  not  bonnd  to  diipoae  ^  a  oaae  of  cnn- 
toopt  of  the  lawfol  authority  of  a  pnblk  aarralit 
nnder  ■.  U7,  Act  X  of  1869,  but  it  ia  tgacretioDarT 
with  him  to  proceed  under  •■  171  of  the  Coda  of 
Qtiminal  Prooednre.  CaoxA  SAsoo  c,  Beoobub 
Cbitoubbvttx  ,        ,    8  W.  B,  Or,  8 

66,  I  Orlmlnol  Frooednra  Ood» 

Ml  480,  ain—j£t  XLV  of  I860  fPnal  Cadtji 
(.  SSS.— The  pitjcednre  lud  down  in  a.  480  of  tba 
Criminal  Frocedare  Code  abonld  be  atrictly  followed. 
The  proiiaiona  of  the  aactxoD  ahonld  be  applied  tlieo 
tmd  there,  at  anj  rats  befora  ita  rinng,  by  the  Coort 
in  whoae  view  or  pHaence  a  omtempt  baa  been  earn* 
nitted  which  it  omaiden  ahoold  be  dealt  with  nnder 
a,  4B0.  Wbne  a  Hagiitnite  in  whoae  pnacDoe  eon- 
tempt  waa  oonmdited  took  eogniaanee  <a  the  dtanea 
immedlatdy,  tint,  ia  order  to  give  the  accnaed  an 
oppcftniAy  of  ahowing  eanae,  poatponed  bit  final 
wder  of  aome  daya, — Beld  that  anch  teHai,  tlMogh 
it  might  be  Irregnlar,  waa  not  illegal,  aod  aa  &m 
aocoaed  bad  not  bem  in  any  way  ^ejndiee^  waa 
covared  by  a.  6S7  of  the  Criminal  Procednre  Cad«, 
Mtld  alao  that,  nnder  tbe  cirennutancei,  it  waa  doobt- 
fulwhetbartherewaaanyneaeeuty  fortbe  Hagiatiat* 
to  poetpone  the  final  order  until  the  aoonaed  bad  bad 
an  opportonitr  of  abmring  canae  againd  it,  and  that 
he  abonld  have  directed  the  detenHoD  of  the  aoenaed 
and  dealt  with  tbe  matter  at  once  or  befwe  hia  rUi^. 
QirazB-SHrBBas  v.  Paukbax  Baxbib 

CI.  I- B,U  AIL.  861 

67. Koda  ttfurast  tbroraitampt 

in  tbrolsn  tarritoir— PMautemf  Ji>r  eemttmpt 
of  Comri.^-lht  High  Conrt  will  not  aend  a  ipeeial 
buliff  bito  the  Qaikrad't  tarritoriea  toaneata  SOn- 
dant  who  baa  been  guilty  of  a  contempt  of  Conr^  bnt 
the  Conrt  will  aend  a  ipeeial  baUifF  for  anoh  mnoaa 
beymd  the  beal  liotita  of  the  High  Court  t< 


<B  tha  viminal  iide  of  tbe  Bombay  JaU,    Hau- 
TAJiUBHDAa    KDUIAXDAI    r.   UlAHQBABIl   Xabie- 

oBAas        ....    7  Bom..  O,  0, 179 
-  AppUc&Uea  for 


PraeUee. — WbM  a  pcnon  ia  in  enatody  for  contempt 
of  Conrt,  any  appUoation  (br  releMa  ihonld  ba  mad* 
to  the  oomiutUng  Judge,    It  b  adriaabU,  bnt  not 


time.    U 


r,  to  limit  the  period  of  cwnmitoMwt  toatnd 
BiTIABUC  Atkaum 

[1  Ind.  Jar,  V.  a,  SB 


Q.  EFFECT  OF  COlTrEHFT. 

66. Foraon    nmdor    wmttaoft— 

PrinUgeffom  arrui—Farlif  te  mm!  fratniiaf  U 
Oimrl.— When  a  writ  of  attachmmt  ftr  contannt 
waa  i«ud  by  thi  Court  aphut  a  farty  to  •  aiit  In 


lizcdbyGoOt^Ic 


I    1MB    ) 


DtOXST  09  CASffi. 


(    1B88    ) 


OOXmiirT  OF  court— eoneJ^tUd. 

C  BFFBCT  OF  COTHTSMFT—eomelaAd, 

tlMt  Oovrb — Stld  he  oonU  not  olslm  priTilege  from 

•mit  wUle  piQOM&ig  to  Conii  for  tb«  porpoM  of 

Attenfiiu  tlu  hmins  of  hl«  init.    JOBlT  v.  CUrmK 

[4  a  L.  IL,  O.  C,  BO 

OQRnxnnvQ  otjtjsjngb. 

A*  BOHUT  HimciFiii  Act,  1888,  t.  472. 

[I.  li.  IL.  8S  Bonu  766 
&>  CmonaUT  AOT,  1889. 

[L  I- B,  aa  Bom,  841 

AfEiDUPnw      LlbB^lS  AlUIOe 
OOMTUnHBTQ  BIOHT. 


OOHTBACT. 


1.  OOKBMTTOTKW  <»  COBWUKJW     . 

use 

2.  CoMDitiOM  FxKJWsavt 

1«10 

8.  PMTITT  OT  C<WMiOT 

1616 

I61E 

S.  BoiraET  Aan  Sold  Nona . 

1616 

C  COBTRiOM  WW  GOTIHMMT  SKJUSI 

1617 

7.  WAaMBiss  CoBTUon 

16» 

a  Airaumn  oi  Oovruon 

1628 

(a)  Airxuntn  BT  Fasti 

1638 

(i)  Axnunox  bt  tbi  Cottbt  (bt 

■Qniumi  CosniAOH)  . 

16M 

«.  BnuoB  c»  OoOT»MJT      . 

1M7 

165S 

8*»  Cabh  uiTDis  ComsACT  Ac*. 

&<  Cash  untra  Hmm  Law— ComAOf . 


TO  ■sFDun  BOB  oa  mpoumt  ma 


8*>  CAm  imiSB  Limitation  Aor,  18?7> 

ABM.  UE,  116. 
Am  Cum  tmnn  Hncn— Lusmrr   av 

Haras  CM  amb  Biohv  io  xnoxci  Cov- 

&•  Caum  mnn  Bmbt  at  Bvn— Onc- 

nuoM  ox  A«nnMi>Tfl. 
Ste  Skakl  CAiniB  Corar,  Monrun — Ji7- 

BiCDianoB— OoBTKAon. 
&■  Cuta  VXDXB  Stbojio  PmvoxxAKra. 


-ATOtdUMOOf— 


— ^BnMhof— 

iSw  Caih  nonk  An  xm  «r  1669. 


COin'KAOI''-*MfHtMiI. 

Stt   CARBi   rmix   Dakaom— MfcAstmi 

AKD  ABBIBBKBOTOlDAJlAaBS — BKBAOH 
O*  COKTBAOIS. 

Set  Cahib  tnrsis  Daiusis— Sum  xn 

DAICASU — BKIAOS  OS  COTBAOTB. 

8m  JrusDionoir— CAVflu  o>  Juiu- 
monoH— Cattsi   or    Aoiiox— -Bkuoh 

OT  COBTKAOT. 

&«  Casu  uitdib  LnoTAiiox  Act.  1ST7> 
aa.  115,  lis  (18B9,  B.  I,  ols.  9  AKD 10). 

Sae  Sx AXI  Caubi  Covkt— PsBunnFOx 
TowvB — BAHAaiB  vos  Bkbaoe  ot 
CoHTRAOi         1. 1..  B^  le  HmL,  8M 

fl«nMTni<ng  brCROh.  of— 

Bit  jMTBBsn — Omibbeok    to    bhptulti 

roR  OB  bupvlatbd  ma  dab  bzfibbd. 

[L  L.  B.,  10  AIL.  8S 

Set  LnniAMOB  Aoi,  1B77,  B.  38.  

CL  lb  B^  S  Bom.,  87S 

Illegal— 

8m  Cabbi  vhdbb  CoimAor  Aoi,  b.  a. 

bipU«d— 

j8^  Uasbab  Kbbt  BBOomr  An,  b.  1L 


—In  TMtxalnt  of  trnds. 


Bm  Cabh  imns  Cobtbaoi  Act.  1.  27. 
of  ■orrlea,  Breaoli  of— 

<8m  Cabbb  vbdbb  Act  XIII  o>  1869. 
FoBt-ni^tiBl- 

5m  Cobtbact  An.  B.  8S. 

[IS  B.  L  B,  Ap,  6 

1.  COKBTBUCnOK  OF  COHTBACTB. 
L  ■. Frint«d  fbna  of 


■ubntB  coDtnottd  to  p 


prbt«d  tonni  of  the  pUnUfb'  Ana,  vUdi 

tcnna  ocmtaliied  hi  print  the  wcrdt  "now  in  oonne 
of  I'-niHig  or  In  the  nkl  godowns"  and  "lunr  oa 
boud  ahipu"  At  a  niAttcr  of  fact,  well  known  to 
both  patiea,  the  goodi  oontraoted  for  wen  nrithat 
in  the  godowng  nor  on  board  ihip.  Stld  that,  nnder 
the  ciicaroataneei,  the  printed  woidi  above  let  ont 
fmaed  no  part  ot  the  oontract  entcrad  mto  between 
the  paitiea.  CABUBtB  Nbpebws  abs  Coxtabt  v, 
Hdbhook  Sot 

[L  Ih  B- 8  Calo.,  678 :  13  C.  I..  B^  UO 

S, ■    Contrael  partly 

Kr%a»»  aad  partly  priaML-When  a  wmtnct  la 


lizcdbyGoOt^Ic 


> 


DIQEST  OF  CJL3BS. 


CONTRACT— eottfiBMi. 

l-CdKaTEUCTION  OP  COKTBACTS 

— vtmiiuued. 
putl;  printed  uid  ptrti;  written,  sod  there  is  a 
ooD&id  between  the  printed  tad  written  put,  the 
written  p*jt  nrait  be  tftken  to  control  the  printed 

put.      ClAUBLE  V.  NtriBUDUi  NOWLUOEIB 

8.  ~ — ■—  "TblUow,"  Contraot  to  de- 

.Uyer— A  Eontnct  for  "tallow"  ii  folfilled  by  the 
deliver;  ol  the  fftt  of  iheep,  goatt,  and  other  umnali 
beiidei  oxen.    UiHOitSD  IsitAHiif  n.  Lauiiib 

tCor^4a 

4. Bope,  Contraot  to  pnrohAse. 

— A  contract  in  writing  to  "take  alt  yonr  rape  and 
Uanilla  rope  at  the  following  prices "  oonitiued  to 
'  mean  all  the  veadafi  rope  in  a  certain  godown  on  a 
partienlar  da;.  Taabaoehaute  Pi.CLiT  v.  Sheb- 
Bovun Cor^  63 


ijfrenital 

— The  partin  dnring  wveral  jcan  had 
conmiting  of  the  deliveriea  of  produce  by  the  defen- 
dantg  to  the  pluntUTg  a^nt,  nnder  advances,  npon 
■epante  cantiacte,  gpecifying  pricei,  and  of  conaign- 
maots  by  the  defendants  thniugh  the  pluntifFs.  A 
".purchase  account'^  and  an  " interest  account"  kept 
between  them  reanlted  in  ■  "  general  acconnt ,'"  and 
in  1872  a  Uige  sum  was  dne  thereon  to  the  plaintitCs, 
,  to  whiiro,  in  1873,  the  defendants  sent  letters  mort- 
gaging property  with  instrnments  of  tiUe  accompany- 
ing. In  the  beginning  ol  1874  the  parties  entered 
into  a  written  agreement,  which  described  the  balance 
dne  in  respect  of  provioaa  advances  M  tJie"  block 
acconnt,"  comprising  also  an  "  interest  acconnt,"  and 
the  transactions  proceeded.  The  intention  was  shown 
that  the  advances  should  be  liquidated  "  by  returns," 
but  the  only  date  mentioned  fnim  which  an  inference 
could  be  drawn  as  to  the  intended  duraUon  of  the 
arrangement  between  tbe  parties  show  at  SOth  Jnne 
1S76.  In  this  init,  brought  in  December  1S7G,  it 
was  cmtoided  that  the  right  ocnitmction  of  the 
agreement  of  1874  required  that  it  should  continue 
to  subnst  (unleai  rescinded  dther  by  mntoal  agree- 
ment or  on  breach  of  its  stipulations  by  one  party 
jusHfyiug  its  mcisnon  by  the  other)  until  theliqui- 
daUon  of  the  balance  by  returns  i  at  aU  events,  as 
r^arded  the  "  block  acconnt."  In  order  to  the  work- 
ing of  an  agreement  for  a  liquidation  in  sudi  a  ^ay, 
it  wonld  have  been  neoeaiary  to  imply  obligations,. 
&r  which,  no  express  provision  had  been  made ;  no- 
thing, tor  instance,  having  been  Bxed  as  to  the  extent, 
or  duration,  of  the  bnuness.  or  as  to  the  rates  at 
wUdi  pradaee  mm  to  be  offered  or  accepted.  Slid 
that  loch  piovidons  sonld  not  now  be  supplied,  and 
that  the  aUpniatian*  «i  to  the  "  block  account "  were 
tnndlag  only  dnring  the  cantiniuuioe  of  the  arrange- 
ment  £r  tbe  conduct  of  the  bnnneis  by  the  parties, . 
•Dch  ariangemeot  bdng  tarndnahle  at  will,  after  tbe 
SOth  June  1876.  Tbe  letters  of  1878,  and  the  docu- 
ments of  l^e  deponted  with  tbem,  were  held  to 
orastitute  a  security  for  tbe  general  balance  due  from 
the  defendantt  to  the  pUntiffs,  and  not  only  a  secu- 
rity for  advuieei  on  certain  (^  the  oontncts  referred 
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t«  in  a  paragraph  in  the  natare  of  a  reijtal  i  for:  the 
latter  was  not  necessarily  ropngnant  to  Uie  wider 
ooDstructiun,  tnfl  the  operative  words  were  wide 
ennugh  to  apply  to  alt  the  transactions  between  the 
parties.  The  construction  of  an  ambiguous  stipula- 
tion in  a  written  agreement  may  be  governed  or 
qnaiiBed  by  a  recital  i  but,  if  the  intention  is  clearly 
to  be  oollccted  from  tbe  operative  word^  that  inten- 
tion is  not  to  be  defeated  or  controlled  because  It  may 
go  beyond  what  is  expressed  in  the  recital.  **'•""*» 
«.  Sroa  I.  X- B..  S  Had..  280 

6.  '    Zxtru    not  mentlODed  in 

eontraot — AllotDauet  far  talrat. — Tbe  plaintiff,  in 
answer  to  an  application  to  him  by  th*  defendant 
for  au  estimate  of  the  cost  of  scone  surveying  tent^ 
replied^"  We  send  you,  as  requested,  the  jSces  of 
tents,  flags,  and  poles,  etc,"  encloring  a  memorandnm 
of  prices  in  which  there  was  no  allusiaD  to  "  flies " 
for  the  tents.  It  appaucd  Uiat.no  mmtion  had  beco 
made  about  the  "  fliea  "  in  a  conversation  which  sub- 
seqaenUy  took  place  between  the  parties  during  th« 
prograa*  of  the  mamdW^tare  of  the  tents.  Said  that 
the  plaintiff  was  not  entitled  to  recover  an  extra  piie« 
on  acoonnt  □{  "flies."  Laitdbb  e.  Kabtibit  Bkhsai^ 
Bailwae  Co.  .1  Lad.  Jar.,  H',^  820 

7. Sole  end  pvadbamo  of  IndJgo 

— Oroujidjbr  f^ectiiM, — A  contiaot  of  sale  and  pur- 
chase of  indigo,  till  produce  of  a  certain  concern,  ccn- 
taiued  the  f^lowing  clause: — "The  quaUty  of  the 
indigo  to  be  equal  to  thit  usnally  made  at  the  above 
concern,  and  to  be  delivered  in  good  merchantable 
order,  &ee  &om  dampness,  carefuUy  pack^,  the  con- 
tents of  each  cheat  to  be  of  one  quality,  and  got  up 
with  tbe  usnal  care  of  the  mark,  and  If  not  so  deli- 
vered such  allowance  to  be  made  to  pnrchaseTS  aa 
shall  be  awarded  bj  J  P  T."  Stld,\tl.e  words  "if 
not  delivered "  referred  to  all  the  several  prece<Ung 


inferiority  of  qoality  below  that  osnally  made  at  tbe 
concern  was  no  gromid  for  rejection  of  the  in^go 
tendered,  but  only  the  subject  for  an  allowanoe  to  be 
awarded  by  J'  P  r.    UAOVAsun  n  Robibi 

[  S  Ind.  Jot,  IT.  B4  SS8 

& Contraot  for  ooal  on  fceli&lf  of 

OovvtraaaaX— Default  of  ooi»(roo(or.— Where  Q 
(dtered  into  a  contract  with  the  Oovenuoent  to 
eonstmot  a  rulway  feeder,  and  purchased,  coal  tnon 
a  oool  company,  and  after  the  coal  had  been  dsUvered 
and  depodted  at  a  certain  place,  V  Absconded, — SelA 
that  the  Qovemment  hod  no  rigbt  to  det^  or  clum 
the  coal,'  or  to  take  the  same  out  of  the  pMSOsslcm  of 
the  coal  company,  who  were  entitled  to  ret^  pea- 
session  of  the  coal  sigunst  any  clamant  bnt  C  him- 
self. QOBDov,  Stuabi  ft  Co.  e.  BxBourm 
BireiHBn  Dv  TBH  CuoDtTi.  ASP  JuaoBB  Boad 
SnuioH.  7'W'.B.,4a8 

9. Ttmbor    trada    In    Borma— 

Taimtaki, — Aooording  to  the  limber  trade  in  Burma. 
the  boItOng  of  what  are  called  tainiahs  does  not  give 
pofsesrion  of  the  timber ;  abd  where  the  parties  in 
%  contract  use  tbe  word  "lecnved"  and  do  Mt  think 
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1.  COKSTEUCTION  OF  COKTBACTS 

— eontiitmd. 
&t  to  die  the  word  "entered,"  thoy  mutt  be  t&ken  to 
h»ve  intended  the  nord  "received"  to  h&«e  the 
mMning  of  baling  obtained  powesdon  of  the  goods 
•nd  not  merely  of  having  entered  and  got  tainithi 
fOTthnn.     BVBJU.  COKf  ASX  V.  SlTASDEir 

la Deliver;  by  lufltalmenta— 

Ti»d»r — AhandommetU  of  ixctti — Sale  q/*  goodt. — 
A  contnct  made  hetweeo  the  plaiotiin  and  the 
defendant  (tipnlaled  for  the  deliver}'  to  the  defeadaot 
of  7,EO0  ban  of  Madni  Coaat  csstor  «eed,  vhich 
were  to  be  ^pped  "per  iteamerB,"  and  tLen  itated 
that  ihlpment  of  3,E00  bags  wm  to  be  made  in  De- 
cember. On  the  l&tb  December  1,690  bag)  aidved 
by  (teamer  Siaijekait,  and  notice  in  writing  irat 
given  to  the  defendant,  who  Tsqneited  that  the  deli- 
very might  be  poitpooed  owing  to  hie  not  having 
godtnm  room.  On  the  14th  December  the  defendant 
refnied  to  take  the  1,690  bags,  on  the  grouod  that  be 
waa  not  boond  to  take  a  pintion  of  the  3.600  bsga, 
bat  only  the  whole  tt  one  Hme.  On  the  18tli  De-  ■ 
eember  the  defendant  tendered  the  value  of  2,G0O 
bagi,  which  was  rtfoBed,  and  on  the  «me  day  the 
plalntifb  resold  the  1,690  bagL  On  the  ITth  Decem- 
ber the  pluntifli  informed  the  defendant  that  810 
bagi,  the  balance  of  the  Z,500  of  the  December  ahip- 
menti  were  due  on  the  18th,  an4  they  did  arrive  on 
the  lOtfa,  bnt  were  Nfoaed  by  the  defendant  on  the 
■ame  ground  M  before,  and  they  weie  aecorffingly  re- 
sold by  Oie  pbdntiffa.  Btld  that,  aooording  to  the 
tcnna  of  the  oontnct,  there  wa*  a  legal  ai^  peeper 
tender  of  the  December  ihipment  hy  tlw  jdalntiffe, 
and  that  the  defendant  having  committed  a  breach  of 
the  oontract  in  not  accepting  the  hagi,  the  plaln- 
tifli  were  Jnitified  in  reielling  them  ai  once  and 
ning  for  damagei.    Bmov  v.  Go&a  Cbjitd  Dob 

[t  Ii.  B..  8  Oltlo.,  <7S 

U. Dallvary    order    tor    goodfc 

dallverftble  monthly— art-ooiifrarf— r««fcr— 
SepUditttiim  qf  aoiUratt-~Damagei. — The  defendant 
cmtared  into  a  oontract  with  the  Umon  UUIi  for  the 


15,000  haga."    Snbaeqnently  the  defoidant  contiacted 


per  100  bagv,  delivery  from  Octobm 
eftch  month,  bnyei  to  pay  difference  cash  andut 
delivery  order  on  HiU^"  In  Angnit  the  defen- 
ikxA  made  ont  in  the  plaiutiffa'  &vonr  a  delivo'y 
order  directing  the  millj  to  deliver  90,000  bags  on 
Tcceirtng  paynient  for  the  nma  at  fi21-S  per  100 
bagi,  and  aa  tiie  aune  day  lent  to  the  pUntifli  a  bill 
■howlDg  the  amonnt  of  driferaice  paj^s  to  him  by 
them.  Hie  pluntiffa  refnaed  the  delivery  older  on 
the  gnmnd  thet  it  lud  not  been  accepted  by  the 
mill*  I  bnt  on  a  laliaeqnent  tender  of  the  coder  and 
hiU,  they  offered,  on  the  6th  September,  to  pa;  the 
amount  of  diffeienoe  on  receiving  a  delivery  order 
accepted  by  the  »llb.  The  def^idant  treated  the 
eonbact  a*  at  end,  and  sold  the  bag>  in  the  market- 
In  •  lait  for  damage*, — S»ld  that  the  defendant  lold 
not  only  a  delivery  order,  bnt  the  right  to  obtain  from 
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the  mills  90,000  bags,  deUvemble  in  lota  df  16,000 
per  month  after  payment  of  the  difference,  and 
impliedly  undertook  that  the  mills  wonld  accept 
the  delivery  order  and  deliver  the  goods  in  terms 
thereof  when  presented ;    that  the   plaintiffs 


further,  that  the  defendant  was  not  entitled  to 
repncUale  the  contract  after  the  pluntiffs'  offer  of 
the  6th  September,  and  having  dime  so  waa  liable  In 
damages.    Baksio  v,  Camoe  maikhmxb 

[LI..B.,aiOakb.l7B 

12. fflilpmuit  ftt  monthlr  Intar- 

vftla— Con/carf  Act  fix  of  1873J,  :  39.— The 
defendant  agreed  to  purchase  from  the  plaintiffs  ISO 
cases  of  condensed  milk  which  were  to  be  lUpped  in 
London  and  delivered  in  Madras.  The  agreement 
stipulated  for  shipment  in  ni  lots  of  twenty  cases 
each  at  monthly  Intervals,  bnt  it  contained  a  proviso, 
whereby  the  ptaintiffa  were  eicnaed  from  monthly 
shipments  if  apace  in  ahips  suling  for  Madras  were 
not  available.  The  second  sliipment  wis  not  made 
within  one  month  from  the  date  of  tlie  first  shipment  j 
thereupon  the  defendant  repudiated  the  contract. 
Held  (1)  that  the  interval  of  time  contemplated  in 
the  contnct  was  one  month  more  or  leas,  regard  bmng 
had  to  the  time  which  it  might  be  reasDnablo  to  allow 
to  the  plaintiSa  for  finding  a  steamer  av^lable  for 


which  they  might  liave  availed  themselves,  the  defen- 
dant was  justified  in  rescinding  tlie  contract.  ToleaBT 
Bbothsbs  it.  BoTVAvai-D  Cbbtti 

[Z.  I..  B.,  18  Uad,  eS 


13^ 


-  SeUvsry  In  irhale  of  Vov- 


oiaber  on  wren  dAjs'  notios  from  btver— 
Bnaeh  of  eetaraet. — A  contraet  for  delivery  by  tho 
defendants  to  the  pluntiff  of  1,000  bega  of  ginger 
stated  that  "delivery  was  to  be  taken  and  given  hi 
the  whole  of  November  on  seven  days'  notice  from 
the  bnycT."  On  the  Gth  November,  tlie  plaintiff 
gave  notice  to  the  defendants  requiring  delivery  to  be 
riven  "  within  seven  days ;"  and  *g*Jn  on  the  11th, 
that  he  waa  prepared  to  take  delivery  aa  the  follow- 
ing day.  On  the  13th,  the  defendants  wrote  to  the 
plaintiff  stating  that  they  would  give  delivery  on  the 
28th,  39th,  and  SOth  November.  On  the  I6th,  the 
plaintiff  gave  notice  that  he  considered  the  contract 
at  an  end.  In  a  anit  for  damages  for  non-delivery, — 
Stld  (affirming  the  decision  of  the  Court  below) 
that  the  words  "on  seven  days'  notice  from  the 
bnjcr"  were  intended  to  give  the  buyer  the  right  of 
finng  the  particolar  time  in  November  at  which  the 
deliwy  was  to  commence,  and  tliat  the  defendants 
mrt,  therefore,  bonnd  to  oanunence  delivery  oa  the 
eilriration  of  the  seven  days'  notioe.    JusaBKBATK 

KWIF  r.  Minr.inm.lw 

[I.I..B.,eOalo..e81:  8ai>.B.,886 

Kon-oooeptftncM  - 
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I.  CONSTRUCnON  OV  COMBACTS 
— dbnlinutd' 
the  lUp  JfteAofl  Angela.  TSo  nilptiDr  lAytA  by 
tbe  Xielmtl  Aitgtlo  con^gned  to  the  pluntiff,  ana 
he  pnMDrad  it  eliievhere,  but  the  def enduit  reftued  to 
■cfMpt  it.  In  ui  Kction  for  non-Kccoptoncei — Slid, 
rerairing  the  decUini  of  the  Court  below  ^Uabebt. 
J.,  3  S.  Z.  S.,  8.  N;  9),  that  the  defendtnt  vu  oot 
botind  to  accept  salphm'  not  imported  b;  the  Miekael 
AmowIo,    Brntm  Lu  e.  Huhubdddii  Eimsa 

[S  R  H  S..  O.  C  IM 

16. Bnaek     of    eon- 

traH—"  Ett  a  etrtain  ikip."~By  k  eontract  mtered 
into  betwaoi  the  pluntifb  uid  dsfCDdaut,  the  plain- 
,  titti  agreed  U>  aell  certun  gooda  ea  a  ipeciflo  ihip  to 
the  detendaDi,  the  good*  to  be  taken  deliTsry  of 
whhin  fortf-flve  daj>,  and  ten  daj*  to  be  aUowed  for 


d^Tery  and  for  faupecUon  dated  from  the  18th  Hay. 
Tlie  plainUfli  Ad  not  reodTi  the  whole  ot  the  Roodi 
nnU  IBth  of  Jnn«,  and  therefore  were  not  ready  to 
perfoim  thsi  contract  b;  tnbinitUiig  them  fui  in- 
neetion  within'  the  ipe^fied  time:  the  defendant 
did  not  can  npon  them  to  do  lo.  Id  a  ndt  for  breacb 
ot  the  contract  by  the  defendant  in  not  aeceptlns  the 
gondi,  —  Meld  that  the  pUIntifh  not  being  in  a 
nodlion  to  complete  the  contract,  no  eauM  ot  action 
had  ariaen.  Held,  on  appeal,  that  the  gocda  onght 
to  hare  been  ready  for  hupecUon  wltUn  the  ten 
-     -      tandther'  '  "" 


the  good!  for  inipection.  The  worda  «  es  a  csrt^n 
■hip"  mnit  be  taken  to  mean  that  the  good*  are 
reaUj  landtd,  and  nut  In  oonne  of  being  landed,  and 
therefonv  indepemdcmtly  of  the  qneition  at  the 
nnniiwity  en  the  part  of  the  pUntilb  to  ihow  tbdr 
read^eM  to  pnform  their  part  of  the  oontrset,  the 
defMtdant  wa*  not  hooud  to  take  good*  on  board  itdp, 
in  reipeet  of  whicli,  if  the  ecnnaet  wen  binding 
nun  Urn,  he  wonld  have  been  bonnd  to  take  the 
r&k  of  any  damage  or  loae  to  the  girada  on  hoard 
rikipiwbi  the  amrte  of  landing.  BroxBTSCor  Quo- 
■ion  t  Co.  V.  Evamx  Hnu 

p  B.  H  B,  O.  C 108 

10. OostrMt   fi>T  fralght— JiHM 

•JtipeMSf  —  ITamimff  prt^abU  dat»  of  arrival  nf 
eteiMMr — Lafr  arrival  no  irwaek  of  ooulraot— 
Bttopp*t~lfotif  ef  rtadi»»Mi  to  load,  —  The 
deftn^t  In  April  ISQl  oontiacted  with  the  plaln- 
tiSt  tat  bright  Cor  176  torn  leedi,  wheat,  etc.,  "by 
any  Ant  daM  rteamtt,  etc  (inbject  to  nfe  airiral), 
June  ihlpmait.  Goode  to  be  alonodde  in  time  to  o» 
all  taken  hi  on  or  b«Awe  the  (eeoDd  day  after  notice 
tiiat  eteamer  it  nady  for  cargo  i  otherwiae  ^fference 
ot  frdght  at  market  rate  to  be  payable  on  demand 
a«  Ug^dated  damagei,"  eta.  On  the  29th  Hay 
detOuant  wrote  Mying  he  wonld  be  glad  to  know  the 
name  and  probable  date  of  arriTal  of  the  iteamer. 
On  theSrd  Jnne  Qie  plaintiSi  replied  declaring  the 
8A  CmhMU'  ^  FoMt  agunit  the  ei^iBgemeiit,  and 
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berth  in  the  dock  and  waa  not  rady  to  load  nntn  tha 
28rd  initaot.  In  the  meantime  on  tha  ISth  June, 
tbe  defaidant  repudiated  the  oontract  on  the  gnond 
that,  baling  been  led  by  the-plaintdA  to  expect  Qiat 
tbe  ihip  would  be  ready  to  load  on  the  Uth  ineteM, 
he  had  made  telegraphic  airangunoiti  on  that  toot- 
ing, and  the  ship  not  being  ready  he  was  eompdled 
to  ihip  hie  goodi  by  other  itcameri,  in  order  to  fulfil 
hit  engasementi.  The  pluntifli  aocordiogly  re-let 
the  freight  on  defoidanf  e  account,  and  faimight  thii 
nit  for  the  Iom  incurred  in  eo  doing.  BeldOai  the 
{daintifii  were  entitled  to  toeceed,  for  that  nothini- 
had  occnired  to  alter  the  crig^nal  contract,  whiah 
gave  them  the  whole  of  June  in  whidi  to  nroiide  a 
iteamer.  Tbe  itatement  made  by  tbe  phuntiff*  on 
the  Srd  of  June  (in  answer  to  the  defeodaot'i 
atqniriei  ai  to  the  probable  date  of  the  arriTal  of  the 
etaoMT),  tliat  Um  eteamer  would  be  mdy  to  load  on 
or  about  the  )  2th  initant,  wa>  not  a  promiae,  but  a 
mat  otpreanoD  of  opinion.  Tbe  queetion  of  eitoppd 
did  not  aciae.  On  the  2Snd  Jone  the  pUntilb  gave 
thdr  (hlppen,  amongit  othen  the  d^tndant,  a  notice 
to  the  following  dtect  i  "  Aa  the  Coamtf  of  York 
will  he  In  dock  to-morrow  r»dy  to  Teodve  ca^o,  we 
hare  to  reqneit  that  your  cargo  be  down  not  later 
than  Wedneeday,  the  Hdi  intfant,  etc,  etc"  QK«r« 
— Whether  thii  wae  a  "notioe  tint  the  iteamer  wae 
ready  fbr  cmrgo"  aa  leqnired  by  Uie  contract  Bxrra, 
Cuut  k  Co.  v.  HAxna  .   1. 1,.  B,  16  Boic.  889 

17. Oiutom  or  nukca  qnoU^liiK 

oontowt— filwewaf,  UeoMmg  oJ.—Oa.  18th  April 
1890,  the  defm&ot  dgned  a  contanct  (No.  S06»  to 
bu^  from  the  plaintifli  as  balee  grn  dbotiec  "  4va» 
ehipnunt,  in  four  loti,  with  an  bterral  of  four 
weeks."  TlieM  good*  ware  not  •Q[n>Iie<U  ■■  thv 
oonld  tut  be  obtabad  at  the  price  limtted.    On  SMh 


'Pieaae  tdegra^  four  Haneheeto'  Maidi 
to  porehaM  on  my  account  2S  balea  grey  dbotiea 
reh^u  to  Ho.  80M  at  an  aD-round  adranee  of  U. 
per  pan'  on  original  limita  lor  NoTcmber.  December, 
Jaonuy  ihipmentii  in  three  monthly  kt^  about  8 
bales  to  be  Alpped  in  eacfa  moithi."  TUaotder  waa 
aooepted,  and  Oie  goods  were  shipped  as  follawi : — 
6  bsles  were  handed  to  tbe  cairiers  (the  S.  and  N.  W. 
Bailway  Co.)  In  llanohettcr  on  the.lSth  KoTonbw 
1890,  and  wen  diipped  at  BiAcnhead  od  the  Mb 
Deocmber  1890i  6  bales  were  handed  to  the  same 
carrier*  on  the  4th  Deoember  1890,  and  were  ahipped 
en  tbe  18th  December  1S90|  10  halee  were  hioided 
to  eune  earrlen  on  the  S8id  December  and  1  bale  on 
the  S4th  December,  and  OMt«  II  b«dCB  were  ehlpped 
on  tbe  6th  January  1801.  The  defendant  refrued 
to  accept  tlie  goods.  He  oonteoded  that  the  docn- 
menta  of  18th  April  and  24t^  September  shoold  be 
read  together,  and  that  tbe  final  eontiaot  was  hr 
NoTSmlMr,  December,  January    shipments,  in  thr«« 
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— eontHtmed. 
monihlv  lott,  ftt  iutanala  of  Imu  iredci.  He  alao 
coatsnded  that  the  ihipmeDt  od  the  Bth  December 
1890  wu  a,  lata  ihipment,  and  that  he  wai  not,  there- 
foie,  bound  to  accrpt  the  goodi  nnder  the  eontnct. 
Aa  to  this  Uit  oontentiaa,  the  pl^ntiS*  alleged  that 
by  the  cnatom  of  Bombar  In  Uie  eaae  of  contiacts 
mde  with  memben  of  the  Native  Pieee-gooda  Aaao- 
ciation,  the  data  of  the  canier'i  vdght  note  wai  to  be 
T^aided  aa  the  date  of  ihipmeut,  and  that,  nnder 
mch  a  contrart  ai  the  one  in  r]Q(>aUon,  delivery  to  the 
Bulway  Company  <a  other  inland  ourierwas  equi- 
valent to  ahipmaik  Thii  cnitom,  it  ma  alleged, 
originated  io  conaeqaence  of  the  above  Aiaoeiation 
having  agreed  that  all  piece-cooda  ordered  ont  by  it* 
memtren  ahonld  be  conveyed  to  Bombay  by  certam 
linei  of  ileamm  only,  and  by  no  othera.  It  vai 
■tated  that,  nnlen  some  anch  custom  existed,  it  would 
in  many  ini(anc«s  be  imponible  for  Bombay 
merchanta  to  carry  ont  their  contract),  aa  no  ateamen 
of  the  lelected  liaea  might  be  available,  The  Jadge 
of  the  Court  of  Bmall  Cauea  at  the  hearing  fonnd 
that  the  alleged  eoitein  exiited.  and  was  generally 
accepted  and  nnderatood  by  merchant!  and  dealen  in 
Btfnbay.  On  reference  to  the  High  Cimit,—Btld 
that  the  contract  finally  agreed  onj  waa  that  36  balea 
rela&ig  to  No.  S068  (ua.,  the  docnmenta  of  the  ISth 
April)  abonld  be  purcbaaed  on  defendant's  aeooont  at 
an  all-Tonnd  advaoca  of  Lf.  per  pur  on  the  original 
limila.  Sneb  balra  to  be  ihipped  In  the  maaner  and 
at  the  timei  mentioned  in  the  docoment  of  the  24ith 
Saptember  1S80.  SUTB  v.  Lobha  Chblu  Buio- 
su  .  I.  Ii.  B.,  17  BonL,  1S9 


18.- 


-  Sals     of    gooHa—lfrmfoectpi- 


anet  of  goodt —Contract  for  goodt  to  bt  ordtrtd 
from  S»rop«—P«rformane»  of  "ontraet  Ig  offtr 
■■  "/  goodt  ef  toiiH  dMcriftion  not  ordartd  out  for 
'  punAatri,  bmt  bought  bg  vindort  i»  Sow^af.—Oa 
the  ftfa  Angnat  the  defendants  comaiBiaaed  the 
plaintifb  to  order  ont  from  Bnrope  BOO  ewt.  copper 
brailen,  September  ahipnunt,  aaaoited  in  the  manner 
act  ont  in  Uie  indoit  tigned  by  the  dsfendanta, 
"tree  <a  boaid,  BomU^  harbour,"  at  the  rate  of 
£63-5  par  t<».  On  the  same  diiy  the  idaintiffa  aont » 
reply  to  the  defendants  order  in  their  nsnal  form 
pvtly  lithographed  and  partly  written,  aa  followa : — 
"  We  have  tiie  pUaanre  to  Inform  yon  that  we  have 
receiTed  a  teleoam  from  our  Hancheater  frimds,  and 
ao  far  aa  regard*  the  cyphera  therein  nsed,  we  learn 
that  they  adviie  the  fiAlowiag  pnrchasee,  which  will 
he  inv^eed  to  yon  at  jonr  limit,  snhject  to  cmflrm* 
alion  by  letto'  aa  naiul.  Order  thu  day  hnndred 
tmodles  of  copper  brariers,  at  £6S-6  per  ton,  free  on 
bosid,  Bombay."  As  a  fact,  however,  no  telegram 
had  been  reeeiTod  from  the  pluntiffa*  Mancheater 
friendi,  and  the  plaintifla  had  Dot  learned  that  they 
had  advised  the  purchase*  referred  to  in  their  reply. 
The  accepUnce  of  the  pl^nldSa'  oSer  wa*  really  baaed 
on  ttie  plainUlfa'  view  of  the  probabilitiea  of  the  copper 
nurkeL  The  agents  in  England  were  unable  to  carry 
out  the  order,  and  it  remamsd  nneiecated.  On  the 
26th  October,  the  plaintiff*,  having  negotiated  with 
one  ^>S>  I>neba  to  take  over  from  him  a  September 
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1,  COiraTECCTION  OF  C0STBAC19 

— eanlimutd' 
ahipment  of  copper  by  the  3.B.  Iterfou  Salt,  axanttt- 
ing  to  the  defendants^  order,  and  for  the  purpose  of 
fulfilling  It,  wrote  to  the  defendanta  aa  follow*  i — 
*■  We  b*g  to  inform  yon  of  the  arrival  of  tb«  8.8. 
Ittrton  Sail  with  hundred  paokagta  of  good*  toU 
to  yoQ  as  per  agreemoit  No.  21B,  and  hav^  therefore, 
to  request  payment  of  the  cash  for  thoaeii^oodB,  accord- 
hig  to  the  termi  of  the  j^reement."  The  [JaintifiV 
negotiationa,  however,  with  Naga  Dacha  fell  through, 
and  they  were  unable  to  supply  the  defendants  with 
the  goods  from  the  Xerton  Hall.  The  defaidants  oo 
the  80th  October  wrote  thnmgh  thdr  •olleiton  to 
tbe  TfiainliA,  stating  that  they  believed  the  goods 
never  came  to  Bombay,  and  that  they  considered  tba 
contract  at  an  md.  The  duntifla,  however,  tm  the 
29th  October  bad  succeeded  m  porchadi^  a  Beptemhar 
shipment  of  goods  from  one  Beg  Haliollied,  correa- 
ponding  to  those  ordered  by  the  defendanta.  They 
than  on  the  Slat  October  wrote  to  the  defendants,  in- 
forming them  that  it  was  a  mistake  of  their  clerk  to 
advise  the  arrival  of  the  defendants'  goods  per  Mtrion 
Hall,  and  handing  the  defendants  mvoice  of  lOO 
bundles  arrived  ox  Tniait  Stud.  The  defendanta 
discovered  that  thaplaintiSi  had  not  ordered  ont  these 
good*,  but  had  pur^iasedtheminBcontiay,  and  on  thai 
ground  Qiey  lefnaed  to  accept  them.  The  price  of 
copper  had  then  fallen.  The  pluntilb  add  the  goods 
by  auction,  and  brought  thia  anit  against  the  &feti- 
danta,  to  recover  the  difference  hetweai  the  prie« 
rtahaed  by  the  sale  and  the  price  which  by  their  mo. 
tnct  the  drfendanta  had  agreed  to  pay.  It  was  ad- 
mitted by  the  plaintiff^  witnesMt  thKb  ft  wm  intendtd 
at  the  time  the  defendanta  gave  thiir  order  t^t  the 
goods  should  be  ordered  out  from  England  by  the 
plaintiffs ;  and  that  t^  wa*  the  hivariable  course  of 


farming  the  only  instance  to  the  oondvry.  Seid 
that  the  defendants  were  not  bound  to  aoaept  the 
goods  offered  by  the  pUntiffs  i  and  that  the  pluntilb 
were  not  entitled  to  recover  the  amount  suedfcr.  An 
importing  firm  whiehaccept*  a  comndaaion  to  trderont 
good*  at  a  fixed  rate,  tad  nndvtakea  that  they  aluJl  b* 
In  voiced  to  the  psaon  giviiw  the  ordn  at  that  i*te,  does 
not  (In  the  abaoice  of  pToof  of  usage  to  the  coobwir) 
fulfil  hia  oootraet  by  obtafaiing  gooda  anawolng  to  lii* 
terms  of  the  ordar  from  anotlier  finn  in  Bombay,  and 
tendering  them  to  the  person    giving    the    order. 

BOICBAT  CkITID  UhKOEIJT*'  COHf  IVT  r.  DOOLTa- 

KAK  Saxulohaks  .  Z,  I<.  Bh  U  Bom.,  50 


-  ContrftOt  to  dellvar  gooda— 


Snilfer  »im-d»littrg^Agr»emt»t  iBOmpting  from 
liability  H>  oatt  of  lott  ofcarryittjl  tkip — NteEitity 
for  deeJarin/l  noma  of  earrytng  tkip  to  pnreluutr — 
Lott  ofihip,  WItal  U  a—Jmlg-Augm*t  tkipmeul, 
Wiat  amoanU  to. — The  defendants  agreed  to  sell  to 
the  pl^tifC  600  tona  of  coal  per  steamer  Jnly- 
Angnst  shipment.  The  last  clause  of  the  agreement 
was  as  follows : — "  In  the  event  of  the  ship  bebw 
lost,  this  contract  to  be  null  and  void."  Hie  coiil 
was  put  on  board  the  SS.  Stbrnt  by  the  defendant* 
at  Snnderland  on  the  80th  and  81st  August.  On  the 
1st  September  Uie  £«ft*M  was  sunk  by  oolliaioD  In 
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— e(mtilnud. 
docki  >nd  renumed  •(  the  bottom  In  tTeoty-three 
feet  of  wkter  for  sixteen  honn,  when  she  wu  fused 
•nd  her  c&rgo  ^jchai^ed.  The  cosl  wh  pronoDQCed 
Qn&t  for  >  Toyige  to  Bombfty.  Exteoiive  repairs 
to  the  ship  were  fonnd  neeeatsry,  And  ahe  was  nge- 
lesi  until  the  Gth  October.  The  plaintiff  sned  for 
dinugu  for  non-deliverj  of  the  coal.  The  defen- 
dants railed  on  the  last  clsTiie  of  the  i^reement  as 
exempting  them  from  liability,  ffeld  that  the 
defendant*  were  not  liable.  The  Stibtiu  w»  lost  lot 
the  purpose  for  which  hbe  wm  required  under  the 
contiact,  (HE.,  for  a  voyage  in  falfilment  of  a  Jnly- 
Aagnlt  ahipmaiti  and  the  defendants,  having  pioTed 
that  the  coal  had  been  dnl;  shipped  on  hoai  the 
vessel  so  lost,  were  exempt  under  the  last  claoie  of 
tha  agTeement  from  liability  for  non-delivery.  It 
was  argued  that  until  the  name  of  the  carrying  ship 
was  declared  to  the  plaintiff  a*  purchaser,  neither  the 
ship  DOT  the  coal  nsa  aangned  to  the  oontraet,  and, 
therefore,  the  loss  could  not  be  within  the  conbract. 
Beld  that.  It  *ach  a  condition  wm  intended.  It 
should  have  been  expreued.  The  appropriation  of 
certain  goods  to  the  contract  by  the  vendors  (the 
defendants],  the  placing  them  on  board  the  5«As*t> 
■ad  doing  all  in  their  power  to  despatch  them  to 
Bombay  in  fnMlment  of  the  contract  were  enoagh  to 
entitle  them  tn  the  protection  of  the  last  clause  of 
the  agreement.  NtraaBBVASJi  Jihaitqib  Keiuebati. 
e.  YoucABT  Bbotobu    .    I.  H  B.,  IS  Bom.,  IB 


M. - 


'   ContrMt  to  mU  from  9,600 


to  8,000  tons  of  ooai—BrtaBh  of  eotUract—N'M- 
dtlivrry  of  oaal—Daauigii.—Oa  the  18th  Hay 
18B3  the  defendants  sold  to  the  plaintiffs  "  the  entire 

cargo  of  ceal  per  iteam'ship — -,  May  shipment 

vi4  enoti,  amounting  to  2,600  to  8,600  tons  or  there- 
about*." The  defendants  intended  a  certun  rteam- 
■hip  called  the  Ethtlaida,  which  carried  a  cargo  of 
8,395  tons  of  coal,  to  satisfy  this  contract.  This 
ship,  however,  did  not  load  in  Hay,  and  consequently 
her  cargo  did.not  fulfil  the  condition  of  the  contract. 
From  the  day  of  making  the  contract,  the  plaintjfh 
had  been  urging  the  defendants  to  declare  the  name 
of  the  vessel  in  which  the  ooal  oontiacted  for  was  to 
be  shipped.  On  the  14th  Jime,  the  defaidants  by 
letter  Informed  t^e  plaintifb  that  the  "  ve«eu 
chartered  for  their  Ibiy  shipment "  had  not  loaded 
in  Hay,  and  they  offered  to  cancel  the  contract.  On 
the  nme  day,  however,  and  abont  an  honr  after  the 
phuntifc  had  received  this  letter,  and  before  thoy' 
had  replied  to  it,  the  defendant!  lent  them  another 
letter  as  follows :— ^''  We  have  now  been  informed  that 
the  boat  onr  coals  have  been  loaded  in  is  the  Elhelaida, 
and  we  now  beg  to  declare  it."  Correspondence  Bub- 
•equently  passed  between  the  parties.  On  &e  16th 
June,  the  pluntifls  wrote  to  Uie  defendants  as  fol- 
lows:— "Please  inform  us  finally  what  yau  intend. 
In  case  the  Elhelaida  ii  declared  as  bringing  coals 
•eld  to  na  nnder  cuntcact  of  18th  Hay,  please  let  ub 
know  the  date  of  her  sailing,  Unding,  and  the  parti- 
cnlar  date  of  ber  arrival  in  Bombay,  and  alio  how 
much  coal  she  has  on  board."  On  the  following  day 
replied  i"  The  Elhtlaida'ii  the  boat 
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chartered  for  the  cargo  we  sold  you We  do  not 

poaitively  know  whether  she  commenced  to  load  in 
Hay  or  June.  She  was  eipeeted  to  load  abont  8,300 
tons."  On  the  SStb  June,  the  defmdanta  wrote 
definitely  rtating  that  the  "  Stktlaida  did  not  load 
in  Hay."  The  plaintifb  refused  her  oargo,  and  sent 
in  a  statement  of  their  alleged  loss  calc^ted  upon 
a,300  tons,  the  amennt  stated  to  be  fiiB  caivo  of  the 
Ethelaida  in  the  defendants'  letter  of  the  l«b 
Jane.  JSsZrf  that  the  damages  mnst  be  calculated 
upon  a  ea^  of  a.GOOtons  only.  The  Xthelaida 
was  luver  inotoporated  into  the  contract.  The  defen- 
dants dedared  her  anjnst  the  contract  i  but,  after 
they  had  informed  Uie  ptaintifFa  that  die  had  not 
loaded  in  Hay,  the  plsintiffa  ref  ased  her  cargo.  Tlis 
contract,  which.the  defendants  failed  to  fnlfll,  was  a- 
contract  to  deliver  the  Ethelaida  cax^a,  which  they 
ware  alwava  ready  and  willing  to  delivfi.  "Hie  option 
rested  with  the  defendants  whether  they  would  deli- 
ver 8,600  or  8,600  tona,  or  any  intermediate  quM- 
tity,  and  opon  no  principle  could  the  Coort  eierds«' 
that  option  for  them  and  declare  that  they  were 
liable  to  deliver  more  than  a  cargo  of  8,500  tooa, 
CuBBBNi  JsRUiaut  Ehucbatti.  t.  Cbowsbb 

[I.  Ii.  It,  18  Bom..  a8» 

VL  Suit    fat    aon-dalirarr— 

ClatuB  tx«mpli»g  fron  liabilify  in  Boia  of  Iotm  iff 
oarryi»g  thif—Loii  of  ikip—Ileclaratirnt  of  ihiff 


January  1S96  sold  2,600  tons  of  coal  to  the  plaintiff 
of  the  FeltruBi-y  and  Harch  sbipmoit  to  be  delivered 
in  Bombay.  No  ihip  was  named  in  the  contract, 
which  cnntained  the  following  clause: — "In  the  event 
of  the  ship  being  lost,  this  contract  ahall  be  null  and 
void."  February  and  Harch  shipments  ordinarily 
arrive  in  Bombay  on  or  before  the  SOth  April  follow 
ing.  All  of  tho  coal  oontiaoted  for  was  duly  delivered 
by  the  defendants  except  1,37S  tons,  which  still 
remained  to  be  delivered  to  the  pluntiib.  By  a 
letter  dated  zeth  April  1B9S  addressed  to  the  plaintiff, 
the  defendants  declared  Uie  8^.  Baithy  Abbeg 
as  the  ship  carrying  the  aaid  1,376  tons  of  coU 
remaining  due  under  the  contract.  There  was  no 
evidence  of  any  appropriation  of  coal  on  board  the 
Erutiy  Abhev  to  the  purpose  of  the  above',! c<n>tract 
prior  to  this  declaration.  It  aubsequeutly  transpired 
that  the  Eattbg  Alhey  had  mn  on  a  reef  in  the 
"   '  "  the  16th  April  and  so  seriously  damaged 


found  unable  to  proceed  to  Bombay,  and  she  returned 
to  England  for  rep^s.  The  plaintiff  sued  the 
defendants  for  non-delivery  of  I3TS  tons  of  ccsJ. 
The  defendants  pleaded  jthst,  the  ahip  having  hem 
last,  they  were  eicmpt  from  liability  nnder  the  above  - 
clause  in  the  contract.  Mtld  that  the  defendants 
were  liable  for  the  non-delivery  of  the  coal.  There 
having  been  previously  to  the  dwlaration  of  the  ship 
no  appropriation  of  the  coal  on  board  to  the  pnrpoaea 
of  the  contract,  tho  eiemption  clause  did  not  apply- 
StmUt—l'a   ewe  of  a   contiact  oontuning  such  aak 
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•lempttOn  cUow  ma  the  oha  in  qneitioit,  tlM  decUn- 
tloD  of  k  ihip  >o  ml  thereby  to  spprDpiiate  goods  <n 
board  to  tbe  pnrpoMi  of  the  oontrut  ii  hkIch  it 
made  after  the  s&p  ha*  been  loat,  wheUier  the  taot 
of  the  Ion  ii  Joiowii  to  Uie  declarant  or  not.      Du>i.- 

BHAI  HOBXDIJI   DVBJteH  I.  KHAKBITTA 

[L  Ih  H.,  28  Bosok,  les 

93. Continnlngoffbr— SMceinH 

coatrartj— BsMDOa&Ia  iwifice— O^n-,— The  plun- 
tifb  ircre  the  agentg  of  tvia  milli  in  Bombay.  The 
defendanta  wme  a  coal  oompany  coiryiiig  on  buiinca 
in  Bombay  by  their  agent*,  the  Bombay  Company, 
Limited.  The  defratdant*  on  the  ISth  of  Angart 
1897  dgned  a  maaorandam  in  the  form  of  a  Icttot 
addmeed  to  the  plunlifFi,  of  which  the  firit  two 
elaiuei  were  as  fijlowe  ; — "  The  nodenigned  hare 
thi»  day  made  a  conbwit  with  MeMit.  Hranee  Wadla 
ft  Co.  for  a  period  of  twelve  monthi,  ott.,  from  let 
SeptembtT  1BS7  to  Slat  AugaiA  18H8.  SeUen  to 
mppiy  tbetn  with  Bengal  Coal  Co.'a  Deshnrghnr 
bnm  time  to  time  as  required  by  porehaaen ;  reason- 
able notice  to  be  giren  of  snch  leqnirementB.  Ihe 
total  quantity  indoited  for  during  the  year  shall  not 
exceed,  without  selltr's  consent,  the  maiininio  aTei^e 
of  3B0  tons  per  month."  Up  to  the  16th  Jnly  1)>98, 
the  plaiiiti&  bad  indented  for  1,762  tons,  of  which 
1,653  tons  had  been  delirered.  On  that  4ate  they 
indented  for  600  toni  more.  On  the  IStb  Jnly,  the 
pfa^tUF*  farther  indented  for  an  additional  1,600 
tans.  The  defendanta  replied  cffeiing  to  deliver  600 
t'jiu  In  August,  bet  declioinB  to  deliver  1,600  tons. 
The  plaintiOls  on  the  22iid  July  gave  notice  to  the 
defendants  that  they  would  require  delivery  of  the 
Ulance.  vit.,  2,643  tons  (that  is,  4^00  miaas  1,562 
tons  alrcadydelivered),  on  or  before  the  31st  August 
1898.  The  defendants  snbseqncntly  delivered  £00  and 
t>00toiu,laivingl,94Stonsandelivered.  Tbepiuntiffg 
claimed  B6,600-13-6  as  damages  for  non-delivery. 
Seld  that  the  memnrandom  of  the  19th  Angnst 
1897  was  not  a  contract,  hat  simply  a  contiaoing 
offer,  and  that  each  snccesdte  oi^er  j^ven  by  the 
pluntiSs  was  ao  acceptance  of  the  dIIct  as  to  the 
quantity  ordered.  The  offer  of  the  defendants  and 
each  nicccad*e  order  of  the  plsjntifb  eonstitnted  a 
series  of  contiacta.  The  failure  alleged  was  ono  to 
comply  with  raders  given  after  the  defendant's  offer 
WM  cancelled  and  withdrawn.  Meld,  futther,  that 
phuntifb  were  net  entitled  to  obt<ua  more  thui  860 
tonainanyonemonth without  the  defendants'  consent. 
Etld,  further,  that  the  notice  given  by  the  plaintiffs 
on  the  £2nd  July  1898  to  supply  2,618  tons  was  not 
a  reasonable  notice  within  the  meaning  of  the 
memmndum  of  the  19th  August  18S7.  Bikqaii 
CttiL  Co.  V.  HoiOB  Wadia  &  Go. 

[I.  Ii.  Bh  34  Bom.,  07 

SB. OBur—Aoetyiamee    in    difertnt 

lermt—CtHUraet  Aet  (IX  of  ISTSJ,  n.  7  awi  907— 
Seidtnet  ofprevtOMM  dealingi  belwetn  partuttKiai 
adminiblt.— The  defendant  made  an  offer  in  writing 
to  the  pl^ntifFs  for  the  parchue  of  300  bales  of 
pepperill  drill  at  9s.  2<f.  A  few  days  later  the 
t>l«intlffi'   MlattDM  taodeted  for  ilgaitnTe  to  Uu 


OONTBACT— fosfiBMif. 

1.  COMSTEBCTION  OP  C0NTBA0T8 

— continuad, 
ddoidalit  MB  Indent  oonlaining  certun  ttrmi  not 
contained  in  the  original  offer,  and  iu  particalar 
contvning  the  word  "  Free  Bombaiy  Harbour  Rid 
interest."  This  the  defendant  refused  to  sign.  lie 
plaintiffs,  boweTer,  sent  the  offer  by  cable  to  there 
home  flrm,  and  on  reeeipt  of  a  &vonrable  reply 
oommunlcated  Uu«  acceptance  to  the  def«idaBt. 
This  acceptance  the  defendant  said  he  had  returned. 
The  plaintiffs  denied  that  he  had  done  so.  Mild  fr 
JisKnr^  C.J.— "The  law  on  this  ptnnt  is  thna 
formulated  in  the  most  sothoritative  mode  by  the 
Cottnct  Art  (IX  of  1872),a7:  'In  order  to  con- 
vert  a  proposal  Into  a  promise,  the  acceptance  must 
be  aboolnte  and  nnqnalifled.'  That  la  to  lay,  until 
there  is  tnch  an  acceptaoce,  the  stage  of  negotiation* 
has  not  been  passed  and  no  legal  ohiigatiouisimpoaed. 
Sindlarly,  any  departure  from  the  tarns  of  the  offer 
or  any  qualificatioii  vi^stes  the  acceptance  it  aceoO' 
paniea  unless  it  is  agreed  to  by  the  person  fromwhimi 
the  offer  couiM.  In  other  warda,aaaeeeptancewitba 
variation  is  no  acceptance ;  it  ia  dmply  a  wmnt«r> 
lODpoaal,  which  must  he  accepted  1^  the  origin^ 
promisor  before  a  eontraet  ia  made."  Htld,  farther, 
that  because  tEe  acceptance  naa  Dot  abown  to  have 
been  returned,  no  Inference  could  be  drawn  ttutt  the 
defendant  must  have  assented  to  the  terms  in  which 
it  failed  to  correspond  to  his  wffer.  It  is  clear  that  a 
person  maMng  a  p^^posa1  cannot  impose  on  the  party 
to  whom  it  is  addressed  the  obligation  to  refuse  ft 
under  the  penalty  of  imputed  assent,  or  attach  to  his 
silence  the  legal  result  that  he  must  be  deemed  to 
have  accepted  it.  Evidence  of  previous  dMlings  ia 
admissible  only  for  the  purpose  of  eiplaining  the 
terms  used  in  a  contract  and  not  to  impose  onspatty 
an  obligation  as  to  which  the  contract  is  silont  or 
to  read  into  it  a  liability  which  would  otherwise  not 
exist.  It  was  impossible  to  Bud  in  dealings  carried 
out  on  the  basia  of  signed  indents  any  cine  to  tho 
intention  of  the  parties  when  not  only  was  no  indent 
rigned,  bnt  the  defendant  refnsed  to  rign  one.    Hx- 


24 Bxecatory  oontrftct  involT- 

inS  personal  oonslderMlonB— ^fst^meitt  of 
eontraet — Cotittaet  eotuuting  of  diitinef  eoniraelt 
teith  leparaiB  parttn.—Seyfa  salt  mannfisctnrora, 
tlie  defwdanta,  contracted  with  A  to  manufacturD 
and  store  in  the  &ctory  in  the  name  of  and  for  tho 
benefit  of  A  such  qoantitjes  of  aalt  as  he  might 
reqnire  them  to  maDU&ctnre  c»ch  aeann  for  seven 
year*,  in  oonsideTation  of  A't  paying  them  at  the 
rato  of  Bll-8-0  per  garce  of  salt  (foar  months*  credit 
after  each  delivery  being  allowed  to  A),  and  of  hn 
papng  Qovemsient  tares  and  dnes,  and  executing 
all  but  potty  repairs  in  the  defendant's  factory.  3 
was  a  puty  with  A  to  the  eontraet,  though  he  was  not 
expressly  mentiooed  therein.  A  asrigned  his  share 
in  the  contract  to  C  .S  as  &l[t  plaintiff,  and  C,  as 
second  plaintaff,  bionght  a  suit  aitainst  the  defen- 
(btnts  alleging  Uiat  tho  defendants  had  failed  to  fulfil 
their  part  of  the  contract  during  the  second  year  of 
" " <1886),  and  praying  (l)th»taUtk« 
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O0STMA.CrC—ciMtiMitd, 

1.  CJONSTBUCnON  OP  CONTEACTS 
■—nantiiHitd. 
Aef«Ddmnt«  be  greeted  to  dellrsr  to  tiie  pUlntlfli  the 
mil  Dollected  during  IBS6 ;  (2)  that  dafncUnta  2,  4, 
•ud  7  ihonM  be  held  liable  for  toy  dunga  pUinttfli 
might  inlfer  through  >  &11  in  the  price  o)  nit.  The 
Conrt  of  fint  initeoee,  having  held  that  the  conttsct 
MOt^iied  MT<Q  leparate  and  distinct  oontrseti,  Ach 
dafmdaiit  having  cMitracted  with  nfCTence  '~  ''' 
— n  twni  only,  decided  (L)  tiiat  the  '  * 


■henld  w  damagea  «t  the  rate  ol  BS-U4  per  nret 
fo(  the  mH  oalleeted  by  each  iaiiag  the  yean  1880 
to  1B89,  leaiing  the  qnantitj  to  b«  atoertdned  in  tha 


e  dwneei   (8)    .. 

*baM  paj  Uie  pUIi^Sl  eo«ta.  On  anpoU  the  Dii- 
trfrt  Judge  modifled  the  dense  by  ft^ng  the  rate  of 
damagei  at  B46-10^  for  Moh  gane  of  aaU.  Beld 
on  appeal  that  ^  wm  not  Mmpo^  to  Midgn  hi* 
Inttrert  hi  the  eontnot  to  the  Moond  pUtintiC  tiooe 


„.      ..i  of  tt  »  an  aeenton  oontnct 

waa  Inralid  wtthont  the  eooaoit  of  the  defendanU. 
rarr»v  t.  WiUon,  £.  S^  4  C.  P.,  74t,  S»mHt  t- 
AMfer,  la  Q.  S.,  BIO,  M-taiat  Valleg  MtlHmg 
Companwr,  BtUf  Kimiitg  Company,  ISff  U,  S.£, 
879,  foiWed.  KuuiiTiTA.  Gdwkkal  e.  Eu>tB 
Awui;  .    I.  Xb  B^  17  KacL.  108 

-  Bale  of  Kooda— jSfwuioZiiliK'f  iff 


,  .      ._ _S7flJ,  «.  49. 

M,  ami  MJ.— Bought  and  told  notaa  of  Fnnoh 
indigo  seed  ptoTided  I  "TheaeedtobedeUvcredatan; 
place  hi  B«Dnl  in  March  and  April  ISSl."  It  waa 
kdded,  "the  place  of  delivoj  to  be  inentiao«d  here- 
after." Hie  bvyv  ma4e  mention  of  thii  cm  the  20th 
ManA  1891  in  a  letter  to  the  broker  tra  both  partiei. 


Hie  bnjer  tlMo  raad  him  fat  breach  of  the  oonttaot 
to  ddirer  at  tha  pla«e  moitioned  bj  the  bnyv.  On 
the  qnertion  whether  tbe  Tender  bad  dlachuged  hii 
liaUlttf  hy  readineea  and  wilUngMM  to  d^rer  at  hia 
own  godowna  at  Snikea.— £^>M  that  the  eboioe  ot 
place  giTcn  originally  by  tlie  omtoMt  to  the  bnyer, 
(uMect  only  to  the  eipreN  oonttMt  Out  it  mntt  be 
h  Bangal,  and  to  the  Implied  mt  Oiat  it  moat  be 
T«M<iitble,hadnot  Item  eonTWted,  by  the  woidi  about 
"  meutioa  "  thawaft«r,  into  a  deferred  qnertlon  to  be 
•ettled  by  a  enbMqneot  agreement.  1^  bnyer, 
Mcor^ng  to  the  ocntnct  ali«ady  mbtiaUng,  had  the 
right  to  fix  the  place.  There  wai  a  apeeial  proniae 
In  the  oonbact  aa  to  the  delivery,  and  to  oonq»et«  ita 
t«nu  Dotblng  more  waa  reqnired  than  a  menUon  by 
the  bnyer  of  a  reaionable  place  within  BeagaL  Thle 
had  bem  made  by  hfan.    The  oontcact  therefore  did 
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prodncti 

resembled  what  waa  cmtmiplBted  in  i. '«.    And  the 
bnyer    waa    aititled    to    tena^m   on  the 
Quxo*  *.  htaiaa  Hakcv  AttsirMWALi 

90. 1 ; Cemtnetto  tmppljf 

ttomatif  t«  date  of  eciHraiit-^lAtMlitg  to  tafplg 
goodt-iwdiam  Tarif  Ant  (VIU  of  ISH),  *.  Jft— 
On  Aid  Noranbor  1894  the  defOidant  antnatad  to 
npply  the  pUnUfl  iritha  coiain  qnantity  oC 
dlutan  made  of  Enropem  «r  Egyptian  yarn  No.  SO- 
at  tbe  rate  of  US  p^  eadt  mmth  tor  %  period  of 
one  year.  In  January  ISH  ad  Impart  doty  of  Ira 
Mr  eoit,  waa  impoaed  by  Qovonmnt  on  ttie  yarn. 
The  dafeadaDt  uanapoB  deeUnei  to  np^  tht 
dhotan  nnl^  the  plalntift  paid  ttie  duty  b  ■duteb 
tlieoantoact^ee.  H^eUthatwidcf  ■TlOof 
of  1" " 


LOotActTUK 


.  tiia  dnty  lAich  ha  had  p^  m  the  yan,  that  i^ 
he  oonldaddiomiulitoaeoantmitwieeBa  would  be 
eqnivaleBt  to  Uie  dnty  which  he  himadf  had  pud. 
The  qnertlnn  waa  whether  the  dhotaia  anppli«d  to 
the  plalntiif  were  actually  made  oat  of  yarn  on  which 


97.- 


[I.IbBq81BoiiL,6S8. 

-  Qfer  qfpttfon 


dtmmrragt  orfra^kt — Dtly  nf  nlUr^—f  *fgnfA  to 
aell,  and^tobny,  certain  goodt  to  be  Ulvtradto  F 
in  April-Hay  1607.  The  ecotract  d  mle  eoni^ecT 
(«a<«r  oJtif)  the  following  olavieai  "(10)  Tha 
gMide  to  be  tcndtted  fully  48  bonta  befcra  the  tar^f 
aticn  of  tlie  piuauut  term  ot  72  bcwie  granted  by 
the  t^way  eompanj  in  trder  lo  vaMa  Iniyen  to 
weigh,  wnple,  and  Inspect  the  nue  i  and  the  deli- 
rery  not  tobe  cmaidared  compete  until  the  eamplea 
have  been  rahaetad  and  examined,  and  asy  dispots 
about  quaUty,  ete^  settled.  (lU  If  i^way  recupt 
be  tendered,  sneh  to  be  handes  to  bny«s  48  boun 
betbre  the  goods  ue  Hable  to  dmnnnage  undo  tha 
present  tern  of  7S  hour*  granted  by  the  idway 
eompaUT."  '  P,  not  having  before  uu  81st  Hay 
goods  of  his  own  to  meet  the  oostaaot,  amnged  with 
JT  for  eertaln  goode  of  f  to  be  delirered  nadar  it,  and 


I  Bood^  were  tendved  to  J.  JTwwtmdy 
to  pay  for  the  goods  i  but,  liefare  taideriag  the  price, 
ha  inristsd  upon  an  andorMmait  of  the  l^way 
raceiptB  by  if  to  i>  and  b*  P  to  hhnadf.  Pwaa 
nnabla  to  point  out  Uie  gooA  to  be  delivered  nnder 
the  ccDtnet,  nor  coold  he  in£cate  the  wagm. 
DumbraK  P  refuied  to  procure  the  endDnementa 
reqnired  by  P>  and  thaeanm  P  declined  to  take 
deuroy  as  propoeedi  tbfingh  u  tendered  13^  ptioe  la 
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DIGB8T  or  cases: 


f  leag  r 


CaSTRACfP—^omtimitA 

B.  COlffiTBTrcnON  OF  CONTBACTS. 
—ooi4imtgd. 
adungc  tor  the  goodi.  f  <Iif  tlut,  7  not  bkvliig 
had  mn  oppcoiiml^  of  iiiap«ctiii£  tb«  good*  si  pTo> 
Tided  by  the  oonttaot,  the  tender  mads  u  •fbrnud 
by  f  ma  not  inoli  in  offcr  of  perfonnMioe  of  the 
ooDtMct  u  F  WH  bonnd  to  accept  Stld,  aln,  that 
J"  waa  D(A  bound  to  acoapt  a  tender  of  nUhrap 
FMetpti  for  goodt  nbject  (aa  ume  of  theaa  were)'to 
demmran,  nor  fcr  gooia  on  wUcb-  frught  had  not 
bam  MU  {a*  wh  the  oaae  wttli  waae  of  Uum  good*), 
nor  to  moda  that  war*  not  availalde  on  tha  Slat 
Haj,  •am'thepEeunt  «ae>  la  mdar  to  eatabliah  a 
nUid  tMiderof  tbeWida,ttwMforP  to  akowtbat, 
bad  J'takan  the  nuvaj  receipla.  (he  i^hray.  ootn- 
9*117  wonld  k»Ta  been  bonad  to  delivn  the  goods 
npmpiodnotioiief  thereoaiirtai  aad  J'iraaim£r.iio 
dnt J  to  pdnt  out  to  P  that  the  tmdet  ma  defective, 
^a  doty  vadff-Hie  ecntoaet  aroae  whenaanQeieat 
•eoder  ma  DMda  to  bin,  and  not  till  then.    Failure 


to  imtifj  an  alimd  braaoh  et  omtract  spon 
ponnd  only  irikich   ia  lonnd  Inaaffldent  dbea  not 
tHaentltla  the  defendant  to  nl;  apon  other  gRmnd* 


and  IMkaorwMikum  Hog  v.  Bank  ^  Btugal,  I..L. 

B.,  $<Cab>.,  a9X.  rafesed  to.    HomoKUni  v.  Fuir 

nuxD        >  .    I.  Ii.  B.,  se  Oalo.,  142 

p.0.  W.  Ti^  U6 

'  Tindtr    <)f  rail- 


A  that,  tt,  inatead  of  (he  gooda,  n^ay 
raedpta  fat  then  be  tenduad,  the;  nrait  be  handed 
ora  to  the  b«7an  48  boon.  befis«  the  mwda  wrre 
labia  to  dannnags  under  the  [oeaait  term  of  ?S  boon 
granted  by  tba  ndliray  oampasy,  that  "  lellera 
■inat  be  praaaut  at  tlie  tine  of  deHTcty  tb  ifaipect  the 
w^Ung  and  aampHngi"  and  in  their  detaolt  "bnyan 
wilt  wdgh  and  aanple  anJd  aeUcra  mnat  abide  by  the 
vemK."'  Oa  tUe  but  day  of  ddlvery  the  ^aintiffg 
tndaied  to  the  dafaidanta  certain  laHway  recelpU 
pnrporting  to  cover  the  goodi  nndar  the  contract  and 
""blank  enAraad"'  by  the  oondgnae  named  in  the 
reodpla,  and  dAnanAd  payment  of  tiie  gooda  {  they 
did  iot  oAr  to_|ive  deltrcry  of  tfie  goodfe  coreied  by 
tBe  reeelpta.  tiie  dttaadant*  refoaed  to  accept  the 
nilmy  reeaipta  natil  tb«y  were  andoraad  1^  the 
•inulgDee  nanied  in  Hum  to  the  pUntiff  and  ij  Hie 

K'aiuHlf  to  the  detadanta.  It  waa  anbaeqnently 
and  that  freigU  bad'mit'been  paid  on  the  reoeipti, 
and  that  demnnage  ma  pay^e  on  ioise  of  %e  gooda, 
bnt  the  defendaolk  fid'  not  at'  tbe  time  rvte  any 
cbjeetioo  on  tbat  grMwd.  Btld  that,  having  regaad 
to  the  tnma  of  the  cautt*ct^  tha  def  eodanta  were  not 


doBaadad.  Tbat  tile  platattb  bad  not-  oomilied  with 
the  tema  of  tite  olaoae  relkting  to  delivery  by  rat1< 
way  reeeiptai  and  it  waa-opoi  to  the  def  endanta  to  rely 
vpoo  that  ebjecUni,  and  they  cannot  be  taid  to  have 
waived  all  qoeaiiona  aa  to  findght,  denmrrage  and  the 
iMdtriag  of'  vaSwaj  raetapta  iuataad  of.  the  goeda 


COHXTBACfS—eontimied:  ' 
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— oohMmmJ. 

themaelvea.     Tbat  tile  ofter  made  by  the  plwnttffF 

did  not  conalitiite  a  readineaa  and  williogneaa  on  theh^ 

pwi  to  deUvet  the  good*    Tivnouum  r,  Ssbbeibhbit' 

[4  O.  W.  N,  818' 

SB.  Collateral    agreement  ~f7oB- 

tram  Aid,  n.  21,  SS—MiMtakt  qf  law—J^rtemaH 
to  teimr*  repaj/nent  of  loait,  eollataral  to  prinntrf 
obligation, — By  an  agreement  ib  writing,  defenduita, 
trorteea  of  a  temple,  in  conaideiatioii  of  an  advance 
of  money  nliich  they  repreaented  waaraqniiecl  to  pay, 
off  debta  incurred  for  the  benefit  of  the  temple, 
granted  to  [dalatifta  leaaa  of  tbe  right  to  mana^tho. 
temple  lauda,  and  plaintiff  promiied  that  he  wonld. 
repay  himaeU'oat  of  the  profita  to  be  doived  from 
the  tanda,  and  tha*  ndli«r  the  defandHita  nor  their 
fanaly  property  ahonld  be  made  liable  tat  the  debt,. 
In  a.  anit  by  plalntitL  agunat  a  tenant-  of  the  temple 
land^  thia-  leaae  waa  beM  to  be  hM  for  ill^allty. 
Def todanti  aabaeqiNnUy-  UMauted  management,  aad> 
plaintiff  aned  tham  toreaerv  themoneyadvBMadby' 
bink  It  waa  fmnd  that  tbe  agieement  was  entoed 
into  by  both  paitdea-nnder  a  miiitake  u  toUievalldtty- 
of  the  laaae.  Htld  that,  aaniming  a  66  of  the' 
Ctmtnet  Act  waa  not  intaided  Co  vary  the  nilc,  tbat  - 
a-  miatake  of  law  la  no  nonnd  (or  relieving  &  party 
from  hia  own  oontract.  pUntift  waa  nevertheleaa  en-  - 
titled  to  teaover  on-  tba  ground  that  tb*  agreement 
which  provided  for  repaym«it  waa  eoUateral,andliail^ 
failed.  An  agncneni  tbat  an  obligation  which  la 
contracted  ahilL  be  dbebaiged  in  aoma  pafticniar 
mode  la  oollsteial  to  the  primary  oontract  whicb. 
created  tbe  obUgatlon,  thongb  Uie  tin>  agreonento: 
may  be  mixed  np  h  one  ooDtraot.  Ebuhiuh  v.. 
SabxauVabiu  .  .  I.  !•■  B,.  8  HacL,  Ml 
80. 


-  Agreement  not  to  aliensts- 
—Itortsi'g'- — PUntiff  aned,  aa  """-[^"E  Inatee  of 
a  ohonlby,  to  aet  aaide  certain  mortgages  of  Ute  landa ' 
with  which  it  waa  endowed,  made  by  the  aecon^ 
third,  and  fourth  defendante  to  the  aiitti  and  aerenth 
de&ndanti,  and  for  an  bijonction  to  compel  payment 
of  Uiti  which  had  been  allowed  to  fall  into  arrovK 
contrary  to  tha  proviaiona  of  the  maehalla  aned  npcat. . 
Tha  dRtendanta  pleaded  that  tbe  mortgagea  i^de 
were  Dot  ib  violation  of  the  proviaiona  of  tlM  ntacbalka,. 
The  Oimrt  of  firvt  instance  diiuiaaed  the  anit. 
On  appear,  Uie  Civil  Jtidge  oanaidared  tiie  prorUma ; 
— "Ml^eover,  we  are  only  entitied  to  cnlavate  the 
aaid  four  villager  and  to  maintain  Uie  aald  cbosttary 
wittt  the  leooine  therefrom  ai  above  atatedj  and  wa 
have  no  right  to  alienate  tbe  taXA  landa  by  mIc^"  etc. . 
—fatal'  to  the  right  to  mortgage  advanced,  by  th* 
defendanti  one  to  five.  Acoi»dbigly  be  reversed  Um 
desree  appealed  bom.  HtH  by  Bcxm^ufD.  CJ.,  that 
the  reaacmahle  oonatmctitHi  to  be  pnt  vpon  that  portapn 
of  tbe  rarinama  rdating  to  alitmation  was  tlurt  the 
villages,  were  not  to  bealloiatedaoaatodf^ve  tha 
chonltry  of  Ae  reo^pt  of  Qbe  person  d  Uw  ^odoce 
fixed  by  the'ikiinama  for  It*  npperlr  tWt  Qteae- 
enrity  of  theooltivaUonof  thelaodudtheappbo^ioii 
of  the  fixed  portion  of  the  produce  to  the  nuiJatenance 
of  the  chonltry  waa  all  tbat  the  parties  intended  to 
eBedi   that   UMre   wu   noUung  in  the  record  to 
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L  C0N8TBUCn0N  OF  CONTBACTa 
— canliiHtti, 
■how  that  the  pftymait  of  tb«t  flzed  poitioQ  had  beai 
tendered  lew  eertvn  by  the  tniufei  ol  the  TilUgsi 
to  the  nwrtftageM  i  tlut,  confequently.  the  b<n(£i3al 
interMt  of  the  pUintifl,  u  tnurtee  under  the  rui- 
mnwi  WM  oat  impaired,  uid  the  mortgages  were  not 
nude  in  vioUtion  of  the  providon*  of  the  mru-li.lw. 
Ar  HOXLOWAT,  J.,  that  the  right  Bot  ap  ww  hased 
□^  %  VDi^j  capricions  eierciee  of  the  plalatifPi 
will,  hi  Uie  efKctnation  of  which  he  hid  no  ocncttr. 
kble  interest  i  th>l  eontttctiul  words  seeking  to 
OTCBte  s  right  of  this  sort  are  inefteotiTe  to  create  it  j 
and  thftt,  couseqaentl;,  the  alienatloni  by  mortgage 
wcfe  wnmgly  declared  void,  Esutka  Masiu  t. 
SHuncusA  anrpAMAS  .    6  Mod,  MS 

SI. AgEMdoumt  to  bIuvs  ooata 

of  Utls»tloii  to  be  proMAUed  to  Itsfhrttawt 
llinltB~f\ii7«M  o»  aMtt  to  apptat  la  Frivj 
CowMtJ.— Plalntiflk  haring  songht  to  rcoorcr  fnm 
defeudaikU  tlwir  thwe  of  the  oofli  of  certain  litiga- 
tion whififa  pUnUb  bad  set  agdng  at  tlis  Iiiftane«<d 
defendanf  •  tathtr.  who  was  Jointl;  Intsratod  with 


Ut^ation  for  its  leeottrj, 
and  who,  aeoorungly,  exemted  an  ikramimah  tgredng 
to  share  the  costs  of  the  neceasarj  llUgatioa  propco- 
lionably  with  jdaintilbi,  prortded  they  fondshed  Uie 
fonds  ftr  pniaecoti&g  (hat  litigation  to  the  fnitbaat 
limits  1  and  the  said  litigaticn  Mving  tanninated  ad- 
versely to  the  intererta  of  both  idi£itUb  and  detec- 
daQt«,wit3ioiitanyappeal  haring  been  prefenedto  the 
Fiiiy  Coonoil,  and  defmdants  haTing  repndisted  all 
respan«Ulity  for  ooata  on  the  groand  of  default  in 
pmsecntian  of  liUgMion  to  the  farthort  poidble  Umiti 
— SMd  thai,  a*  ^dntifEs  had  merely  ondertaken  to 
fonUih  Hm  means  for  oairying  on  the  litigation,  bat 
had  not  aetnally  nndertaken  the  eondnet  of  that  liti- 
gation, and  as  it  was  not  in  evidence  that  defendants 
bad  wiihed  to  go  op  to  ttui  Privy  Cooncil,  and  to  this 
end  hadmadeadeniandon,bathadbeenfrastratedby, 
plaintiftii  the  pluntiSs  were  entitlsd  to  recorar  [nn- 
portionate  costs  in  the  concerted  litigation,  with  ooats 
in  (he  preMnt  sait  proportioned  to  the  amomit  thos 
obtained  by  them.  The  lower  Conrti  in  this  case 
fooitd  Uiat  it  had  not  beoi  proved  either  (hat  the 
pleaden  had  advised,  or  that  defendanf  >  father  had 
•creed,  that  there  ^nld  be  an  appni  to  the  Privy 
(^nnclL  SHFBBKi  Hokcn  Skiea  Chowdhri  v. 
liAk  PCSBHAS  HOJOOKDAB       .     SB  W.  &,  478 

SB. Bettlaraent  of  dlspnto  b*- 

tween  Hlndn  widow  and  revsralonn*— 
Ikranuimali—Oeit^ti«n  tn  reitraiut  oj  Uata — 
IVWhi-  ofProptHf  Aet  (IVoflSB2},  «,  lOoad 
IS. — In  an  ibamamah  execnted  by  a  Hindu  widow 
on  the  one  sid^  and  her  hosband's  eoODiia  on  the 
other,  in  settlement  of  ^ipntei  regarding  her  hniband's 
estate,  one  of  the  conditions  agreed  upon  was  that, 
if  either  of  the  parties  should  want  to  eiecate  a  lease, 
jointly  or  iDdtrldnaUy,  "  It  would  be  siecnted  and 
ddivered  by  mntnal  oonsnltatLon  of  both  the  partiea," 
and  it  "  the  doomuent  be  not  ngned  and  oHuented 
to  b;  both  parUea,  it  shall  be  noU  and  vdd."  * 
■ait  bioo^t  OD  the  baiii  of  the  " 
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I.  OONBTBUCnoif  OP  COHTBACIS 


adds  a  lease  granted  by  the  wideWr-JTsM  then  la 
DoUiing  in  any  statnto  law  whkh  renders  sne^  a 
provimi  inopmative;  neither  ak  10  and  16  of  (be 
Transfer  of  Fropaty  Act  (IT  of  1SS2)  n«r  an; 
ptindple  nnderlymg  then  is  »iffjOiaiM»  to  it  t  it  ia 
not  an  nnreaMoahle  pnvi«n )  th«n  was  no  abswifo 
of  eqvify  In  the  arranffCMent,  a«d  dteet  shouU  !»• 
gifem  to  it.    ZSKoa  SnwH  «.  Ehbtbmh  Kon 

U.  I-  B^  9ft  OaOo.  80a. 
S  O.  W.  IS.,  468 

88, Anaanifliit  to  gtw*  nAual' 

of  pnrohoaa — OoHtaet  £Wims«  pwreioMr  frtim 
Simim  widato  imJ  raMrnMMct — Bnaeh-  of  eo^- 
tmat  imltatimff  to  etktrt.—  W  raiebaaai  aa  estate 
bam  a  Hiada  widow.  On  ber  death  the  leiatJuotta 
bnmght  a  nit  to  set  aside  the  mJ*  aad  reeovv  poa- 
sencn.  Dpcm  tlus  W  entered  hito  an  Ikrar  or 
nndertakins,  in  which  he  Kteed,  on  oooddwatian  of' 
thdr  derfs&g  from  the  soit,  that  he  woold  remain 
la  poweadon  as  long  as  be  pleaaed,  and;  lAea  he  had 
oecailon  t^  sell  the  property,  wontd  gin  then  the 
refoaah  Several  years  after,  IF  entwed  Into  nego- 
tiaUna  with  third  parUei  for  the  sale  of  tbe  cntcon 
to  whioh  tJie  property  wa*  annexed,  bnt  mrthdng. 
able  to  come  to  termi  with  them,  he  tiroke  offthe 
negotdation,  and  the  property  was  nib«e(|Qaitly  Uased- 
to  othera.  Upon  this  the  reveraknen  sned  to  have 
the  property  oonveyed  to  them.  Rtld  that  W't 
pnnmse  not  to  alienate  the  property,  coapled  with 
the  lamnise  that  he  would  personally  reWn  pos- 
semion,  amounted  to  an  undertaking  whldi  wm  vio- 
Uted  by  what  had  taken  place.  PWntiffs  were 
therefore  entitled  to  the  conveyance  soaght  tor  upon 
payment  of  the  price.  Bax  Hate  Ssv  Lubkkdb 
V.  HABa  HOBDK  UooEKBjnn       .    94  W.  B..  914 

84. Oontnwt  to  coltlvRte  Indljco. 

— By  a  contiact  for  the  cvltivatiisi  of  indigo  the 
defendant  agreed,  in  oonnderation  of  certain  pay* 
ments,  to  prepare  the  land,  sow  the  seeds  that  ifainild 
l>e  supplied,  reap  the  crop,  etc  And  it  was  stipulated 
that  (a  caae  the  defw^nt  ghonld  neglect  to  cultivate 
the  landfc  the  amla  of  the  factory  might  cnltivato 
them  and  dednct  the  expense  from  the  nxniey  pay- 
able to  the  defendant  Stld  that  it  vras  not  obli- 
gatory upon  the  piuntifl  to  enter  upon  the  lands  and 
cnlUvate  them  on  defanlt  by  the  defendant,  Maokm 
e.  JnoomaE  Mubbb 

[Mnnh,,  see :  9  Hby,  801 

8S.  ' Cem»ir»tio»    qf 

agrtmrntirt—SigU  tf  mm<  to  r^oDtr  aJeoMM.-^ 
raiy  at  took  advances  tnmi  an  intUgo  &otc«ryi  on  omdl- 
tion  tliat  he  wm  not  to  repay  any  portion  otUw  Bane 
until  iba  eitdntion  of  the  agteonent,  and  even  then 
be  was  not  to  be  bound  to  rapay  the  money  in  caslv 
bat  had  the  option  dthcr  to  pay  the  same  in  easb  or 
ocntinne  to  euMvate  the  land  with  indigo,  and  deliver 
the  planta  grown  thereon  until  the  whde  of  the 
adtancei  were  latisfled.  Hild  that  an  acticm  would 
not  lie  for  a  refund  of  t^     ~    ~ 
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MG8ST  or  CASES. 


1.  CONSTBt/oriOH  OF  CONTBICTS 


9flL- 


I  part  perfermMte  qf  aoniract  to  torn 
indigo, — n^ere,  ft  con^rKct  tor  ajwiag  indigo  wh 
•itttted  into,  tnd  advuicei  sude  in  part  per&na- 
lucd  of  ut  kgrMmoit  of  eompTDmiw  betweou  Ui« 
p«Lltie»  to  a  cnit  taw  enhtuicemeDt  of  reat> — Seld  that 
tho  Don-oompktkn  of  the  agreeaent  ot  comp^miM 
didiuit «xcaientte the  defendant  from  prafonoiiuc  liU 

^^  ,^.,..  „__^  . — :...,  ■.'~  gi;;^^^ 
r.B.,4ao 

87. CaBh  on  dsllwrjr— £fivfi«M* 

mHiwiliingnftotakedelivtry—Dtlivery,  Failure 
t;f,iuttr9t*efe«mtrael — Braaoi  o/ oonlraet—Cut- 
foii,— Where  »  centnet  ii  for  acEvery  "fr«e  on 
bovdi"  and  cash  <vi  dsllvsi;  ii  provided  for,  nay- 
nent  may  be  eoaniied  npon  delirety  of  the  good*  at 
the  time  and  place  mentioned  for  delivery  in  ttie 
c<ntmct.    HuLQiu  Jt  Co.  e.  Ji,dvblui>  Ssaw 

[t  I..  &.  16  Calc,  417 


Se. Demnrrage—^n;*  qf  aarga  Jy 

oMttjTMf— Sewpo^  pttrehatart — Contraet  ittoor- 
roratiwg  tit  eharttr  fartg—XAabiUtg  qftau  jMtr- 
t^itrfor  dtlag  qfaU — Coitfraet  oitoZtii*.— On  Uia 
an4  Jona  1688,  the  defendant  ent«red  into  two  eonr 
tmctf  with  ]the  pluntiffi,  the  oonKgneea  of  the  oaigo, 
each  for  tlie  pnrchaae  of  EOO  tsoi  of  eoal  pei  S.8. 
I>mudi»  then  in  haibonr.  The  oontracti  [eovided 
iimtar  olid)  "  delirer;  to  be  taken  at  a  rate  of  not 
ua  than  ^  trai  per  day.  All  ccmditiona  fat  the 
oliarter  party  to  be  bin^ng  on  the  pnrchaaar."  The 
chaiieT  paitf  ftated,  "cargo  to  be  dlteharged,  whe- 
Uier  penutdng,  at  the  aToage  rate  of  not  Ifn  than 
800  tou  a  womng  day,  at  to  pay  demnrrage  at  ths 


»te  of  £80  per  vorking  day,  or  pro  raid."  PWvi- 
oody  to  th«  Snd  of  Jnne,  the  reet  of  the  caigo  had 
been  acU  byithe  plaintitTi  to  three  other pnr^ween, 
and  tiie  laj  day*  bad  already  partially  eipired ;  but 
••  Mgwdi  aathcK  of  tbfac  facts  did  the  dBfendacti 
••k  ms  wan  they  given  information.  The  Drma^w 
^■chaiged  at  only  three  of  her  four  liatcbei,  and  ■> 
diacliaiging  wai  able  to  give  deliver;  of  umethiiiK 
vore  than  300,  bnt  le«  than  400  tooi  a  day.  Deli- 
very wai  given  to  whichever  of  the  fenr  puwiaieri 
waa  ihe  flnt  to  oome  alongside.  At  the  expiration  of 
the  lay  dayi  (being  the  daje  raqnired  to  diechu^ 
the  whole  cargo  at  the  average  rate  of  300  tone  a  day) 
the  cargo  had  been  completely  diichuged  with  the 
weeption  of  264  tons,  which  remained  to  be  dslivet^ 
to  the  defendant.  The  cargo  to  be  dieclauved  snbee- 
qnoitly  to  2nd  of  Jnne  wtnld  have  been  diiehaTged 
within  the  lay  days,  bat  for  the  want  of  lighters  on 
the  part  of  the  pnrchasora  of  the  cargo  genraally. 
It  ooeaiionally  happened,  however,  that  a  Dghter  w>« 
kept  idle  w^tiiw  for  its  tniu  ^.one  of  the  three 
hrtchcc  The  ^untiffs  paid  one  day's  demortaga 
hi  reject  of  the  dda;  hi  disdMrgii^  the  8M  tou« 
and  now  tnon^t  an  action  to  recover  the  Mme  frem 
Um  dtfandknt  Etld  that  the  defendant  was  liable. 
The  contract  of  the  defendant  (by  iaoorporation  of 
the  chartoc  party)  to  take  delivery  witliin  the  lay 
^i$»,  or  to  pay  daouuiBge,  bang  abwlate,  he  oooU 
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only  Bxctue  non^>erformance  of  lila  omtnat  b;  sl»w>- 
in^  it  was  dni  either  to  defttolt  of  the  captain  of  the' 
ship,  or  of  tlie  plaintiffs  thamselves,  ndtber.of  whidu 
had  been  shown.  Tlie  pluntiSs  were  not  to  blame  - 
for  any  difficnltlas  ocmrrlng  by  r«Bsoa  of  UieM  iMii^ 
other  parchaoere.  That  was  the  wdl-known  natnr*' 
of  the  trade,  and  it  was  for  the  dBfendant,  If 
he  detired  protectiim  in  this  respects  to  provide 
fro  it  in  his  eontract.1  Seither  were  the  plaintiflk 
bonnd  to  be  able  to  deliver  to  the  defendant  at  tha- 
rale  of  400  tons  a  dav  nnder  his  two  contracts.-  The 
stipulation  in  each  of  the  two  contiacta,  that  delivery 
shonld  be  taken  at  a  rate  of  not  leai  than  300  tone 
per  diem,  wa*  not  one  on  which  tlie  defendant  conld 
inust,  bnt  was  an  independent  stipnlaUon  in  favour 
of  the  cargo.  Vouabi  Bbotbibi  «.  NcBiuvuin 
JiEUfaiB  Eb^kbatii  .    L  Ii.  B.,  IS  Bom.,  883 

Sa Snla  ofsooda— i)«;iMrjr— JJsIi- 

esrjr  o>  Suadag — Cmtttm  at  la  dtliterg. — Wlia». 
the  deftndaut,  a  European,  was  eoed  for  damage*, 
for  non-dsllTety  of  goods  and  contended  ibat  he  was, 
not  bonnd  to  ddiver  on  Sunday, — Seld  that  ddiverj 
on  Sunday  wasnot  unlawful,  and  that,  in  the  absoica. 
of  ciubom  to  the  oontrar;,  the  defendant  was  bonnd- 
to  deBrer  the  good*  on  that  day  If  ti)«y  had  not 
already  been  dtOlvered.  Lu^sum  Bauhbav  e.. 
EsBsxav  .    X.IbB.,l&Bcnn.,asa 

40. Goodv     ord«red     through 

OOOmilnBlen  nfgaa.\»~CiMlraet  of  agency— Con- 
fraaf  of  tale — Form  of  ocliaii.— ^lie  defendanta 
traded  m  Bombay  as  merchants  and  comnisston  agents 
nndv  the  style  ot  8  1)  t  Co.,  being  a  branch  of  a 
French  Ann  trading  in  Paris  under  the  same  name,  of 
which  Brm  also  the  defendants  wete  member*.  Tha 
ftiia  firm  were  s^^te  for  certain  manufacturers  of 
Am,  The  plaintiff,  a  Bombay  merchant,  ordered 
out  4S  casks  of  linc  sheets  through  the  dafendsnta^ 
Srm  in  Bombay  by  an  indent  in  the  following 
form: — "1  hereby  request  you  to  instmct  your 
agent*  to  ptirehaas  tor  me  (if  posuble^  the  nnder- 
mentioned  goods  on  my  account  and  nsk  npon  ths 
terms  stated  below."  Sneh  terms,  inUr  altd,  limited 
the  price  of  the  goods  and  the  time  within  whicb 
the  ghipnwnts  were  to  be  made.  I«ter,  the  pUintilT 
consented  to  moreaas  his  limit  of  price.  The  defen- 
dants, having  oommnnicatad  with  their  Paris  firm, 
wrote  to  the  ph^tiff  as  f ollows :  — "  Ws  have  the 
pleasure  to  inform  yon  that  onr  home  firm  has  roported 
by  wire  concerning  your  esteemed  order  a*  follows: — 
'Placed  at  yovr  increaaed  limit.'  Snbieqnently  tlw 
pl^tiff  was  informed  by  the  defendants  that,  the 
mannbeturera  being  full  with  orders  the  unc  sheet* 
would  not  tw  ready  tor  ehipment  h  soon  t*  had  been 
eipeeted  i  and  he  wa*  asked  iriieUier  he  agreed  to  giva 
an  eitenrion  of  time,  or  dcdred  to  cancel  the  in^t. 
BimnltaDeonaly  the  plainUfF  wrote  that  the  eontraet 
time  had  been  eieeede^  and  that  he  would  bay 
dmilar  goods  in  Bombay  on  the  defendants'  aoconnt. 
Thi*  the  plainUfl  did,  and  bronght  this  actim  to  re- 
mvar  the  dfferenoe  in  price  as  images  on  account  of 
the  defendants  having  f^ed  to  pcrfcrm  their  contract 
(or  the  ddirety  i4.  48  caaka  of  uu*  sbtet*.  ROd 
BFt 


lizcdbyGoOt^Ic 
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tlwt  aritkBr  the  daf  sndanta  nor  tbrir  Full  ftrm  hftd 
■ntgrtd  into  uif  etnlnct  of  ole  on  wUch  thaj  were 
licble  to  the  pUntift.  Iliejr  had  onlj  coiuututed 
thenuelTat  hli  agenti  to  'pUee'  hli  order,  i'.<a  to 
•fleet  »  coitnct  of  poiehMe  (n  Id*  ecoonnt  with  the 
iMiiii&GtiiTa*  of  dne — lud  eoiueqiietitly  the  aetiai 
■a  bnngU  woold  not  lie.  Irtlaad  t.  Liviigitim, 
L.  S.,  as.*  I„Ap.,  $95.  and  Cauaht^lom  t.  Oibh, 
L.  X.,  11  d.  B.  h„  797,  <BeeiiMed  and  ocndderad. 
MixouD  jUet  Bbkahdi  Rbek&h  e.  ScnuLUt 
Jioioan  kOi.      .        .    I.  Ii.  B^  18  Bool,  4T0 

41,  AgTovmeiit  fbr  Boxmiasiou 

to  qnurr— -Z^^onw^  Sam-naatoal  tif—ImplUi 
eoud^ioa- — By  an  agMemtot  0ii  ruewu  of  .dmibr 
agraenuoti  tor  the  two  pnrlooe  jxan)  dated  the  Brd 
September  1B88,  Uw  datendaiit  agreed  to  pay  the 
pluatift '  rent '  (or  a  ideoe  of  hlDy  Rtmind  at  Um  lata 
of  B820  ps-  moDtfa  for  one  ymr,  'diiriiig  whkh  time 
the  defendant  *m  to  be  allowed  to  bbiit  etonca  lUd 
oury  on  the  worh  of  quarrying  to  (he  extent  of  eeTai 
crowaban,  nich  qoanylog  to  M  done  at  mch  pUeee  a* 
the  plaintiflhad  pitted  oat,  a  dwnld  chooae  to  pobt 
oat,  from  time  to  time.  The  rent  to  be  p^  wa« 
aniirad  at  cm  a  ealcolatiai  ot  B47  pv  crow-bar,  tuid 
waa  to  ha  payable  whetjiar  defendant  mplojed  the 
•erCD  soir<Wi  or  leK.  Hm  deteodant  by  Hie  dxth 
•lane*  of  the  agreement  foither  nndertook  a*  fol> 
Iowa :—"  A«  retard*  the  poUoe  anai^anent  and  other 
aspeneeaid  the  tlma'of  Uafttng  atmrnv  and  oUainioff 
tfi  ordv  or  lioenai,  et&>  and  aa  to  an;  oilier  kind  M 
fipenaea,  riak,  and  leapondbiltty,  all  th(«e  are  opan 
ue.  I  will  doly  pay  you  at  the  rate  of  BSSO  p«r 
iponth  clear  nntil  the  flied  time."  The  defendant 
vaa  ft  (tone  contMctor,  and  bad  been  employed  In  thii 
work  of  qnanylng  all  Ida  life^  and  for  the  pnTloua 
two  lewa  on  Uda  Very  apot,  and  woe  well  aware  that 
blatUiig  oonld  not  bo  eaicied  on  wtthont  a  Ucenae 
Iron)  the  anthoriUefc  which  waa  revcnble  at  any  time, 
wid  reqtdred  rmewal  aaniiil]y.  At  the  time  of  the 
agreement  the  dafrndant  wae  in  paeeeMlm  of  a 
Vcenae,  wUoh  exidred  en  the  Slat  Decenber  1888. 
After  that  date  the  anthoritiei  refuaed  ' 


hotUM  aa  all  ride*,  and  the  defendant  therenpon 
refnaed  to  continne  the  paymoit  of  the  iFanllily  rent 
of  R829.  The  plaintiff  ac«anUnKly  brou^  tUa  ioit 
in  the  Small  Oum  Conrt  for  tnree  months  mt  at 
the  ^re  rate.  JFeU,  looking  at  tbe  natnra  of  the 
eontiac^  that  it  moat  be  taken  to  have  been  the 
Intention  of  the  parties  to  it  that  the  mcmthly  aun  of 
BS3B  ihoold  only  be  payftble  ao  long  >«  quarrytng 
waa  permitted  by  the  anthoritiee,  and  that  there  waa 
no  nnoonditltuu  contract  to  pay  K889  hi  all  emnt* 
in  et.  6  of  tlia  agreement  or  eUewhere,  Taglor  r. 
CaldrtU,  3  B.  aad  8.,  826 :  83  L,  J.  Q,  B.,  184, 
followed.  MarpnM  a/Bmit  r.  Thampien,  IB  M.amd 
W;  4S7,  and  Bidgtoav  y.  Snegd,  Kay,  6Z7,  eom- 
mented  on  and  diatingoufaed.  GO:cirij)AH  Mashatji 
«.  Niuu  Tsnuji .       .    I.  Ii.  B„  18  Bonu,  680 


COHTBAOT— w««>«aA 

1..  COBSTBVCnON  O?  CQHTaAGTB 


itmmmg,  1  X.  ami  J„  168,  referred  to. 
By  an  agnemoil  h  writing,  dated  ISth  DombiI 
1881,  and  executed  ta  faimr  of  Jf  D  and  J7  A  w 


_  e(  an  Indigo  vuutMO,  tlM 
defoidant  M  agreed  to  tarn  IuA«s  taking  the  teed 
and  landi  from  JT  i>  and  ff  i)*!  coneen.  «  tan 
bl^M  of  land  <Mt  -of  hi*  hrdang  adMed,  maenre^ 
and  preparedby  JT  JJandA'DorthetramUij  and 
wlm  the  fatOgo  waa  ttt  tor  wee&ig, "  to  weed.  i«w«e4 
and  tnm  It  op  to  the  extent  lUeeMBry  aeewdag  tn 
Uie  Oreetim*  of  the  amlah  «f  tlw  ttmeflni'*  and 
whan  the  inOgo  waa  tt  tDrrMting,  to  "imp  and  load 
it  <n  owto  aceerdl^  to  the  dbM^iw  <d  the  amUi  of 
the  eonecm  i"  and  « it  any  pertkn  of  the  aald  tn£g» 
land"  WM  "hi  the  Jndnnent  of  the  amlah  <<  O* 
ctaioBn  Ccmnd  bad,"  fai  Uen  tltvecf  to  get  aome  other 
land  In  Ua  holding  nxainred,  and  "(n  Om  land  m 
meaaued  in  Byaack  "  to  'eow  Bfandbm  «nm  onlyi 
whldi  win  be  reaped  hi  Bhadnr."  The  ddendaat 
abo  agreed  not  to  kw  en  the  land  mnanred  an/  etof 
that  might  "eaue  bbetade  to  the  cnltiTatkn  of 
Indigo,"  and.  If  he  did  eo,  "the  amlah  of  the  eon. 
"  ahonld  "be  at  Ubort^  to  deetioy  and)  crop,** 


tlon  of  tiie  same."  jU  rvoardi  ft  breaoh  of  any  « 
tioq,  it  waa  prorlded :  "  If  I  m  my  kire  dmut  fonft 
the  ctmditiont  of  thji  indigo  aigftganait  <BreeUy  at 
indlreotly  or  in  any  way  neglert  to  enttiTate  «r  do 
not  cnltiTate  Infigo,  I  or  they  ahaO  nay  to  the  abore* 
named  MDtaAMB  damftgea  lor  the  aftme  from  mj 
or  their  poion  and  praperty  and  iball  ralee  mo  plaK 
orobjeeUcn."  In  188t^  JT  J) and  if  2> aadmd th« 
aitiie  benefit  of  tbi*  aneanenl  to  the  pttliMtt.  In 
ft  iott  by  the  id^ntUE  agftinat  the  dedeadant  tor 
damagee  on  aceonnt  ot  hia  alleged  Ulan  to  cnlUvate 
indigo  for  Oe  iMntiff**  eoncm  in  aooordano*  with 
tbe  termi  ot  tae  agreement  ef  the  18th  December 
188%— JTeli  that  Ae  agTMoa 


wUch  had  beoi  oitered  into  by  the  dofvAurt 
withreferoMetotlie  penonal  poaltion,  drcnnutanee« 
and  qnaliflcfttion*  of  MIt  and  SD  and  thdr  amUi  i 
and  that  therefore  It  waa  not  aaejgnahle  eo  m  to  give 
the  awlgnee  a  rl^  to  me  npoo  it  In  hi*  own  name  a^ 
tor  ft  breftdi  of  contiwot.    Tooiot  r.  Buu  SiHt 

[LX<.BL,17C«lo.,lia 
48.     '  AgfOTiMnttopaymaTiniMl 

BUm  In  oonftldftrRtion  fbr  alwllshlnK  %  basar, 
Bnit  upon— Sia&njH*«e  tafe  o/Me  land  en  vtiek 
tkt  ia*ar  tto«d — Rigkt  to  aimnal  nan  pagmUa 
tmd^r  th*  asretmant.—PlaiaOB  and  defeadanta 
entered  Into  an  agNement  by  Tiitne  of  which  tbn 
aettled  their  diapntea,  and  amongit  other  mattera  ft 
waa  agreed  that  the  pliJntill  ebonld  aboUah  her  baaar 
at  a  certain  place  within  her  wmUidari,  whid  die 
bad  eatabliihed  in  oppoeltian  to  a  baiar  belonging  to 
the  defendftntf  i  ftnd  |t  wa*  fortlier  agreed  t^  tlH 


lizcdbyGoOt^Ic 


t  lc»  ) 


btOttSt  0?  CASK. 


■  i.  COKSTEtJCTiDH  OF  CoKTBACW 

defendant  lliinild  pay  her  umaall;  T12G  In  lied  of 
hsr  Income  from  ibiX  bkiv.  PlaintlS  alio  Undertook 
ibii,  on  long  M  tbis  tUnnaJ  payni«nt  ttht  contiilned, 
■he  vanld  not  establish  any  new  balar  within  two 
tttilei  of  the  tAnr  of  the  defeodanti.  Bnbaeqaoitly 
the  plunUfF  lold  the  lite  of  hef  fonual  bafar  together 
with  aoDie  othsr  hud.  Btld  tha^  it  the  payment 
WM  to  b*  made  in  oonddtfatkn  of  her  abolidili^  the 
battT,  ihe  tral  not  entitled  to  U  after  ihe  hadjiarted 
With  the  land  upon  which  the  bacaf  itmd.  "Awt  if 
Mie  paymmt  wm  In  eooridtfatiao  at  the  pli^tiS 
nndcTfaUdng  doI  to  ertablieh  a  new  baiar  witbin  two 
mil«a  of  tibe  defendanf  ■  batar,  ihe  had  difoildtled 
heneU  to  »  MntinUoce  at  the  payment  ftom  the 
time  when  ibe  made  it  ittpoedble  tot  henelf  to 
re  the  fnlShiient  of  the  oonditicm  by  ptUtiilgwith 


Ml  — — ■ —  OOnUdoTStiOii— CoMfroMiw 
of  a  hMd  fidt  claim— Oood  eoniiderafiim—AfKee- 
M««t  to  tt»d  mtmef  on  mofigagt—Dalag  in  vomph-^ 
Mom  of  afffttwuMt — 8^te^ae*t  afftttrntnt  to  paj 
i»t»r»tt  from  a  etrtaiu  iat»~Cotfideration  for 
nek  agreamtat — Sigil  to  rtteiad — Timt  of  wmmm 
qf  eoairaet~8»it  if  Itndtr  taaiutt  lotroui«r.—X)n 
SJjt  AngMt  1S91,  the  ^untUT  agreed  to  lend  the 
defendant  BMfiOO  on  a  nM»te«g(i  By  tiie  agree* 
ttuBxt  tile  nuviKagitt  (defendant)  wia  to  dear  the  titlft 
and  the  tine  Bxed  (or  oom^etkn  of  theagieenunt  wae 
eight  daya  tram  tta  date.  The  mortgage  wm  not 
.completed  wtttdn  the  ttipnlated  tinei  in  e<mNqn«noe 
<4  the  niM'pnidacUan  of  tlie  titU<deedt  In  ptiDr  mott' 
gaoMi.  who  were  to  be  paid  off  ont  <j  the  money 
b>  be  adraneed  by  the  plaWiS.  On  the  Mb  Beptem* 
ber  1881,|the  pUntSr*  MUetton  wrote  to  tliB  defni- 
dant  remindiiig  him  that  the  tbae  lev  compMkn  had 
SKpbad,  and  rtatiim  tliat  the  pkinttff  would  require 
Intereit  to  be  ptU  on  the  noon  which  he  had  wiUi 
lum  lying  idle  on  the  dahndant'f  aecoont.  On  the 
S4th  Sepiembcc  1891,  the  plaintift  formally  teodcnd 


deed  wm  tlwD  Nadf  fiv  eieontlai,  tlte  money 
not  tbn  p^d.    nw  pUnWt  wm  alwaye  ready  and 
frtllmg  to  adrairae  Uie  money,  bnt  in  ~ 

dtl-  "-*    ••   '■  - 

paid 


Tisei. 

t  lfoT«mb«r< 

li  December 

adtrfendant 

Ined  a  danae  etipDlalnig  for 

t  intereit  from  StthBeptember  1891.    On 

h  Decimber  1891,  the  pbtntift  lad  u  faiterriew 

with  the  detsndant     The  two  ptdnti  thai  ^aevMed 

were  (1)  what  time  after  due  date  ihoiild  be  allowed 

to  thedefenduitf] 

(S)  whethv  interc 

from  the  SMb  September  1891.  On  the  tx*  pofait 
t^e  ^^Uff  gave  way,  elbwlnfr  defOidaat  fiftetn 
dayt,  instead  of  dght,  m  <riginaUy  pnvfded.  Aa  to 
the  eeoond  pdnt,  ha  ^^"'^^"'J  to  adrance  flie  muney 
nnlcM  interest  wm  pud  fiom  the  2ith  Beptembn  1801. 
The  defendant  nltunately  agreed  to  this.    The  uort- 


were  nltiiBately  modnoad  at  the  aid  ot  Nc 
the  beejnidnK  01  Deoonber,  and  on  7th 
1S91,  the  drAmort^i^  WM  sent  to  tlu 

payment  of 
QieethDec. 

t  (mes^Moi)  for  payment  ^  interec 
ereit  on  ue  prindpal  som  ihonld  n 


CONVBAOT— «Ott<<mi*i. 

1.  CONSTHDCnON  OF  CONTEACTS- 


gtgs-daed  was  daly  engniasad  with  a  etipnlation  Jbr 
paytnent  of  Intersst  from  the  24th  September  1891, 
and  the  26tli  JanUai;  lB9S  wu  flied  M  the  day  for 
eiecntion.  On  that  day,  howerer,  ooe  of  the  defen- 
dant's danBEteri  who  had  to  eiecnte  the  deed  wM 
absent,  and  tlie  phuntiS  refosed  to  advance  the 
money  until  her  rignatnre  wm  obt^ed.  Snb< 
•eqnently  the  defaidant  refnsed  to  dgn  the  deed  on 
the  gronnd  that  it  oontained  the  clante  tor  payment 
of  i^oert  from  2Wi  September  1S91.  He  ocnteoded 
that  he  was  not  liable  to  pay  interest  from  that  date. 
The  pl^tiff  bronght  this  suit  elidmlng  B1,86E-12^ 
M  danutgee  br  the  defendant's  bieach  of  agreement. 
The  lower  Conrt  hdd  that,  althongfa  the  oii^nal 
agreement  of  Slst  Aognit  1891  mentioned  ua  date 
bam  Whicli  intemt  ihimld  mn,  the  defendant  on  tha 
9th  December  1691  had  agreed  to  pay  it  from  Mth 
September  1691  and  had  made  no  objection  oo  the 
pohit  until  Vebntry  1893.  Tbe  defendant  contended 
that,  if  such  an  agreement  wm  made  on  the  9th 
December  iSBt,  it  wm  withont  coondoation,  bnt  the 
Coort  held  that  the  plaintiff  wm  at  that  date  at 
liberty  to  rescind  the  agreement  altogether,  and  that 
he  had  consented  not  to  rescind  in  conBideratton  of 
beiUK  pud  intereit  from  the  24tli  December  1891. 
The  lower  Court  accordingly  passed  a  decree  for  tha 
plaintiff.  Sttnblt—Thtt  time  wu  not  of  the  euence 
of  theeootract,bnt  JlgM  that,inanycase,  nnder  the 
clrcntnitanaee  there  Wm  consideration  for  the  agra^ 
meat  made  by  the  defendant  to  pay  Interest  from  tbe 
84th  SeptembOk  The  pUIntifl  clearly  regarded  him- 
mU  U  entitled  to  rreeind,  and  at  the  defendant's 
request  agreed  to  forbear  to  do  so  if  the  defendant 
wMid  consent  to  pay  interest  fnan  34tli  September 
1891.  The  claim  of  the  right  to  rescind  wm  undonbt- 
adly  a  real  oie  and  made  m  good  faith,  and  tbe  for- 
beufanCe  to  enforce  it  might  Well  be  an  indncement  to 
the  defendant  to  agree  to  the  plaintUTi  teMni,  and 
tiie  principle  lud  down  in  Miltt  v.  Seie  Ztaland 
A.^ori  BttaU  Co.,  L.  M„  82  Ci.  D.,  DM.  applied. 
Dasubot  Duibhot  BuiA  r.  PSnoK Jt  HaswAirn 
BixVOHA  .    Z.  Zi.  B4 17  Boniq  457 

S.  COKDITIOKS  FBEOEDEBT. 


WIkm  two  parties  Iwve  D  .     _^_. 

the  mffe  fact  that  at  the  time  of  their  doing  so  they 
intended  to  embody  the  terau  of  silch  agreemmt  in  a 
formal  tnitrament  does  not  make  sush  agreement  less 
binding  on  them.  Wurxrut  A  Co.  e.  BtroKu  &  Co. 
[1  L  B.,  8  AH.  460 

4a,  __  Xntantioii    to  m«lw    mors 

fbmutl  VOOXnot— Bidding  tffKt  nf  preliminars 
affrttmtut — SgrttmtiU  to  aijutt  tuit,  ruil  for 
damagei  far  ftrsooit  of. — Even  where  fcnnalitiee  in 
the  embodiment  of  contracts  are  at  the  option  of  the 
parties,  there  may  be  a  oisiclndad  snd  binding  con- 
tnet,  although  thoe  is  an  intention  to  pat  its  terms 
Into  a  more  femial  thape.  The  existence  of  such 
intention  is  eridaBC*  tiiat  neitheT  party  wm  to  bs 


iizoabyGoo(^Ie 


i  1011  ) 
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OONT  B  ACT— eoiilinwil. 

S.  CONDITIONS  FBECEDENT— Oijwfidoei. 
boand  antil  the  mtsnded  fmraalitJes  biive  been  com- 
plied with.  Bnt  when  a  Bale,  lo  oa  to  tOM  an  intamt, 
icqnires  tatlin  formal  atepa,  and  notMng  tnme  npon 
the  intention  of  the  portiM,  no  Inference  ujainit  k 
concluded  agreement  con  he  dnwn  from  the  non' 
enmpletion  oP  foTmalitieB  vhich  sie  not  of  tbcdr  selec- 
tion. The  pu-tiea  to  %  mit  execated  a  written  agree* 
ment,  wlueh  wu  dniy  registered,  wllercby  the  plain* 
OS  agreed  to  accept  the  propartj  of  the  defendanl^ 
ipecified  In  tbe  agreenUDt,  in  odjuitment  of  the  nid 
tu^  Hie  ogreenent  wis  not  recorded  under  ■.  S6i 
Act  Till  of  18G9.  The  jUaintifl  proceeded  with  his 
■nit,  obtained  a  decree  uid  wld  the  property  men- 
tioned in  the  ogreemait;  hi  exeontioa  of  the  laid 
decree.  The  sale-pnceedi  being  insafflcient  to  utiify 
the  decree,  other  proper^  belonging  to  the  def^dant 
woB  attached  and  aold  lor  R28360.  In  a  anit  for 
iaiatgm  bninght  by  the  defendant, — Eald  that  ftu 
sgreementB  to  withdraw  the  preriona  anlt  and  to 
accept  the  propertiea  of  the  present  plaints  In  dii- 
cboi^  of  tlie  claim  were  cooclnded  agreement*,  and 
that,   therefore,   the   prcsmt   pUntJfl  wm  entitled 


decree  obteined  by  the  defendant.  VxwkavxobeL' 
uBixi  Chbtiub  V,  Eribtmhatict  Itbb 

47. Un»«aworthiiie»— JBrsooA  qf 

eoatract  m  not  Aipping  goodt — Part  ptrfonuMet. 
-r-In  an  ai^n  for  breach  of  contimct  hi  not  shipping 
corteiit  good*,  the  defendants  pleaded  the  oasea- 
wcrthinMi  of  tiie  veMcL  It  was  ftnind  that  the  ahip 
was  noKaworthy  at  the  time  of  Miling,  and  that  tlie 
defendants  had  placed  port  of  the  good*  oa  board. 
Mtld  that  it  is  a  condition  precedent  that  a  vessel 
shall  he  in  a  proper  state  to  teke  the  good*  on  board 
Em  the  parpoae  of  the  particular  voyage  i  or  in  soch 


a  state  tiiat  she  may  be  made  flt  for  the  Ttnage  with 
UiB  goods  on  booid,  wMboot  inch  a  deuy  u 
fruibnte  the  object  of  the  merdiant  k  ibip^ng  1 
~ "     "  ""       "    ■     *  'he  goodi 


goods.    Srld  that  the  patting  part  of  the  „ 
board  without  knowledge  of  tiie  nnieawoithlness 
the  Teaal  was  not  a  wjdro  of  the  pnformonoe  of  the 
ccnihtion.     Bembla — DnieaworlhineM  at  the  time  of 
saiUng  1*  not  a  breach  of  the  condition.     Trans 
UtmsiBOK  s.  Kaui  HATBOJAin 

[S  B.  I..  R,  0.0,187 

4& Agreemont  to    ship    after 

two  oonntry  voyt>sea—Conlraal  of  nffrtigM- 
maut,  CimHmetiou  tff. — When  a  ahip-owner  has 
contracted  to  give  acertoin  nolice  to  a  charterer,  or 
to  do  any  other  act,  with  a  view  to  inform  the  charterer 
when  the  ahip  will  be  leody,  the  charterer  ia  not  bound 
to  ahip  his  gooda  nntil  the  ahip-ewaer  has  given  him 
that  notice  or  lus  dons  that  act.  Stld,  therefore, 
id  an  action  for  not  shipping  goods  nnder  the  follow- 
ius  toalumeti—'' S  8  to  airive  after  eompletkn  of 
two  eonntry  voyaMs  for  London  on  notice  in  Hay  or 
Janet"  U  appMUig  that  the  plaintiA  had  sent  the 
▼essd  lor  one  oonotry  i^yoge  only,  that  the  defen- 
dants wsn  entitledtorefneetoshipthegoods.    Flbk- 


OOTHTILACTS—eonHmtud. 

2.  CONDITIONS  FRBCB&EBT— «Mf«»a«it 
Affirmutg  decinon  in  B.  C.  .  9  C  lb  £,  160 

49, StlpnlHtion  not  to  aell  to 

otlisra  seune  desoripUoii  of  toodM—Smit  for 
brtaeh  of  ootitraefr—'Iha  pluntifts  on  the  Mh 
Angnat  1881  entered  into  *  oontnwt  with  the  de- 
fendant for  the  sola  to  the  latter  of  a  qnantity  of 
goods  of  a  certain  dcsaiption  "to  be  detivered  np  to 
the  31st  December  laSL"  Hie  pUntiCa  stlpnlated 
that  Uiey  wonld  make  no  wlca  of  goodi  of  the  same 
description  to  others  betora  the  lot  Deeemhet  ISSl. 
The  gooda  arrived  in  (Uentta  between  the  4th  and 
24th  November  ISfil.  On  the  ISth  Angnit  the  plain- 
tifF*  entered  into  other  oontraots  with  other  bajwi 
tor  the  sale  of  the  same  deaoriptiaii  of  gocAt  at  a 
lower  price  than  that  at  which  they  had  sold  to  tha 
defendant,  then  oi -' — '"  """ "  '" —     "  '   """ 


I  Oalentta 


1881.  In  a  snit  to  reoorer  damagN 
for  breach  of  the  contract  by  th«  defendant  fai  tut 
accepting  the  goods, — Stld  Oai  the  stipulation  net 
tossll^goods  toothttiitsdf  amoDntsd  to  a  omdi- 
lion  precedent  to  the  defendant's  obUga&a  to  aew^ 
the  mods,  and  therefore  the  plaintib  wer«  not  <s- 
titied  to  damages.  CixueiiV  HlfHMWB  &  Co,  «. 
BlOKBAiriB  BOOXTUBICITU 

[L]J.Xt,8Cala,80e 

TO. Condition  to  »l)lda  by  ii- 

tei«Bt«d  refbrea— JTiwtM  "  N»  mam  m>'6« 
J^^t  in  Kit  own  mmt."'~A  altered  into  a  contract 
to  snpply  GortiRiment  with  timbo'  of  a  certain  qna- 
Uly  to  be  approved  by  f,  the  saperiDtaiAwt  of  ^ 
gnn  carriage  tacttiry,  tor  which  the  tiMber  wia 
requited,  before  acceptance.  T  AoaJ  fid»  tested  ami 
refsoted  tbe  timber  tndercd.  Said  tW  H  was  not 
open  to  ^  to  qnetHon  the  reoMnaUaieH  of  £*b 
refnaal  to  accept  the  timber  or  to  diow  that  the  tim- 
ber was  of  the  qnallty  stipulated  fra-.  Ptr  Imna, 
J. — Tb»  role  of  civil  law  tbU  a  oenditioti  the  hap- 

riing  of  which  i*  at  ttie  will  of  the  party  maktng 
is  nnll  and  void,  as  bring  destrnetive  of  the  con- 
tract, is  not  a  mle  of  the  Indian  Law  of  CoDtraeta. 
Ptr  MtfTTVBAan  Attab,  J^.— The  maiim  that  no 
man  dull  be  a  jndge  in  Ub  own  caase  &o4t  ntA  apply 
where  one  party  toa  CMttraet  agrecato  abide  by  the 
jndgmwt  of  tiie  ctiMr/or  whwe  boUk  parUet  agtee  W 
aUde  hy  tbe  dedrfon  of  an  tntoestad  third  party, 
SBeanABT  OV  9SATI  MB  Iin>U  «.  AKA^ooir 

pt  I..  B,  B  ntd„  Z78 

51. '■ Quaraitlgt  tkaf 

eatit  far  thipment  art  fit  for  ptrpotti  for  whieX 
th»y  are  tnplostd. — If  a  party  entccs  intoacontract 
to  provide  and  diip  molaates  at  the  risk  ai^  eipcaiae 
of  the  Mller,  he  mntt  be  taken  to  goarantee  that  Uie 
(ttsks  are  proper  casks,  and  proptfly  coppered  for 
an;  voyage  fr^  Calcutta  for  wUdi  mch  goods  may 

■Tstobeshippei 

.  l^de,iS3 
OomiHulBon  of  ooooimto 


of  eollection— Con^roci  to  tt  tiabU  foromtttand- 

ing  bala»ei.~Tbx  defendant  posdsed  that  In  the 

event  of  tua  ohtwning  pomCarion  of  eartun  land  ha 

CL  Ii.  B.,  4  CaIo.,  287: 8  O.  Ik  B,  887   |  wonld  be  responaible  for  aU  balaooea  OMwrtalnad  to 


lizcdbyGoOt^Ic 


(    WU    ) 


MQBST  or  CASKS. 


{   icu  ) 


C^H  'VSLACfT—ooiitimmad. 

2.  CONDinOKS  PBBCKDBNT— «iM/iMK.i. 
ba  ■witrtfutingi  after  compuiKm  of  the  oollsctioa 
McoddU  fiwueo  (lBfi2).  Seld  tUt,  the  eomp«r{> 
•on  of  the  aoooDiiti  wu  %  conditiDii  pracedmt  to  Ibe 
defeodoiit'*  l^ilit;,  aud  therefore  Uuit  the  pUiotitt 
WM  not  entitled  to  reeoTer  rach  ureui,  notwjth- 
atmntSng  tlie  defendant  wm  let  into  poweerioti  shd 
It  WH  proTed  that  there  were  inch  uteara,  unleM  H 
—   -'        '     ■      ■'   ■    ■' B  acoonnti  had  been  comi 


6&- 


-  Paymemtforreinamofob- 
ttmctlAlL—Satf  on  obtlrMelion  not  i*i»g  rtmavtA 
— By  the  termi  of  an  arrangement  crane  to  by  the 
Miiiei  in  the  jmceediogi  before  the  comniBsioDer 
in  a  Kut  for  partition  of  real  propsrtj'  it  vm  agreed 
that  "  T  (one  of  tha  paitin)  i«  to  ba  paid  tha  price 
ol  a  privy  which  b  to  be  polled  diTwn  for  the  porpoie 
of  tho  new  pathwaj  to  be  opened  oa  the  weit  ado  ot 
tba  nreniaei,  irtdeh  price  b  to  ba  aaesiMned  (b;  the 
Don&dirianer)  on  Inipeotloa,  and  paid  b;  all  partiaa, 
2*  being  at  liberty  to  t^a  orar  the  mateilali  at  m 
valnaUon."  In  a  tnit  by  t)ie  pnreha«ar  fiom  on*  of 
the  parties  to  the  paititjon  •nit  agunat  T,  ohat^n'g 
Uiat  he  obatnicted  the  pathwaj.  ate,  midi  obs^c- 
tkin  hein{[  ttu  not  removing  the  priVy, — Stld  (re- 
terung  the  dedrion  of  the  Court  bdow)  that  the 
payment  to  Z*  (rf  the  price  of  the  removal  wa«  a  con- 
diUon  precedoit  to  th«  obligation  on  T  to  retnoTe 
the  privy.  TiXBUOZ  Hautk  Qaon  v.  Eujn  Fift- 
■Ku>  KHxnsT  .        .  a  lad.  Jar.,  IT.  B.,  SIO 

R4.  ■  —  Teiid«r  of  pirnwnt— 9«i(  on 

non-dtlivtrg  of  goodt—Mmt»iU  oyioofuMW.— The 
^sintiffi  entered  into  a  contract  b  wiitinK  by  which 
the  defendant  wai  to  deliver  2,4(0  bnndlei  of  pn* 
gdly  Med  cm  bdng  pnt  in  powMilim  of  the  neoea- 
mij  fnndi.  In  a  mit  for  damages  by  reaaon  of  hod- 
delivery,— fiaU  that  the  plaint,  before  they  conld 
recover,  mnit  ihow  that  they  p^d  or  tendered  the 
amount  iHpalatad,  and  that  the  vandor'i  righti 
nnder  the  contract  coold  not  be  controlled  by  tha 
Gonne  of  dealing  between  the  partite.  Ssavd  k  Co. 
a  AnuKnxi  Adikakayava  Csarn 

[a  Mod.,  US 

BB.    8vit  on  non-dtU- 

eerjf  qf  goodi — Btciproeal  prrnnini — Bamairtt 
MTtanrt  o/— On  Sth  March  ISBS  V  promlMd  to  lell 
6,000  ban  of  gingelly  seed  at  B7-11  a  bag  to  A 
Two-thirai  of  the  price  wa*  pud  in  advance.  V 
•greed  to  ddiver  the  e,0(»  lagi  at  tlie  end  of  April 
and  to  give  8  notice,  aa  initalmenti  of  1,000  bag* 


M  each  inttalment  when  ready  tor  delivery.  There 
Was  neitho'  delivery  nor  payment  in  temu  of  the  coD' 
tract,  8,000  bagi  were  delivered  by  r,  bat  5  did  not 
pay  the  balance  of  the  price  dne,  and  3,000  bagi  were 
never  delivered.  On  7Ui  Hay  F  declined  to  deliver 
theae  bagi,  on  the  gronnd  ^at  5  had  not  p^d  the 
balance  of  the  contract  price  for  (jie  8,000  bags  deli- 
vered when  ready  for  delivery,  and*  Ktbie^nenUy, 


OOST&A(yS—eontimned. 

i.  OONDITIOMB  PBBCBDENT-«<m<i'mW(Ii 
repaid  to  S  the  balance  dne  to  htm  of  the  money 
atfvBitced.  In  a  rait  by  S  agvnat  V  for  damagee 
for  non-delivery  of  2,000  hi^Sald  that  V  waa 
not  eicnaed  from  performance  of  hit  promiae  by  the 
&ilnre  of  5  to  pay  the  balance  due  for  the  bagi 
delivra^  and  that  B  wai  entitled  to  recover  the 
lU&erence  brtwcen  the  maAet  and  the  contract  price 
on  the  day  the  contract  waa  brt^en  by  V,    Sikson 

V.  ViKAiTA    .  .  Z.  i>.  B4  g  Had,  8sa 

ATttmant  of  readlnesB  and 

venant  dtpandtnt  or  iudtpatf 
.  I  and  defecdanta  mtered  Into  the 
fnllowhig  agreement,  dated  S8th  Jaooary  1S61  : 
"Under  the  bond  exacnted  to  J'  Jfby  2  on  the  0th 
October  1B49  for  Bl;ae2-I8,  the  balance,  left  dae  by 
him  in  the  nutter  of  the  jaggery  which  he  undertook 
to  anppt;  to  yoo,  B1,3G0  remain  doe  on  this  date  to 
the  eiclagton  of  what  ba<  h«en  paid  for  the  amount 
of  lo^cipal  and  interest  i  for  tliis  balance  yon  havo 
obtained  by  pnrcluse  tlie  viitlii  land  poaeased  by  B 
in  Sitaparam  Agraharam,  and  the  half  virtU  of  land 
of  his  elder  brother.  Under  snch  circnmitaqees,  wa 
hereby  agree  to  pay  yon  oat  of  tha  said  amount  fiSSO 
within  the  end  of  May  in  the  current  year,  and  tha 
remuning  fi680  within  the  end  of  Hay  of  the  eain< 
ingyear  I8S3,  and  then  toget  the  said  deeds  ot  sale 
andoraed  by  yon  and  the  1(  virthis  of  land  put  into 
our  poweasion  as  porchoaed  by  ok    We  will  Iharcf  ore 

a  the  nid  amount  of  Bl,360  in  two  instolmenfa 
take  back  this  nnad  alimg  with  the  deeds  of  sale 
endoned,"  In  a  aiut  for  recovery  of  a  anm  ot  money 
alleged  to  be  due  under  the  agreement, — Beld  that 
on  the  tme  construction  of  the  contract  it  was  not 
Incnmbant  on  the  phuntifl  to  deliver,  or  aver  readi- 
nesi  to  deliver,  the  land  t«  the  def andante.  Thequea' 
tion  whether  covsnanta  are  dependent  or  independent, 
or  whether  a  certain  act  is  or  is  not  a  condition  prece- 
dent, !a  entirely  oie  of  coastrnotion  and  to  be  deter* 
mined  in  each  case  by  ednaing  tbo  intention  of  the 
partiea  from  tiie  langMge  tiiey  have  used.  Yointa' 
V.  HuaiLifiLLX  BaiuiTA    .        .  8  liad..  126 


87. 


-  Indeftndtnt 


eav»namtt.—^Vfhere  defendants  anb-rented  an  abkad 
farm  fi^  one  year,  from  Slst  Jnly  1S64,  undM'  a 
machalka,  by  which  the  detendanta  ooveoaDted  to 
pay  monthly  instalment*  of  rent  to  plaintift  and 
plaintiff  covenanted  to  furnish  defendant*  with  the 
Bcconnta  of  the  farm  from  the  month  of  July  IS64, 
during  which  period  the  managemeot  was  in  the  hands 
ot  pluntilPa  agent,  in  an  action  by  plaintiff  for  rank 
dne  to  him,  and  the  value  ot  arrack  soppliod  by  hint, 
— Held  that  the  covenants  were  independent,  one 
not  being  a  condition  precedent  to  the  other,  and  that 
therefore  the  n<Ki  .performance  by  the  plaintiff  of  tho 
covenant  to  tnmish  accounts  waa  not  sufficient  to 
nstify  the  entire  dinniaal  ot  his  mit  against  the 
detendanta,  there  being  no  obligatlaa  on  him  ti  allega 
readinea*  and  willingness  to  fnrnlsh  acconnta. 
BAKAIEAV.  NABAIAITASAJtT  8  UwL,  209 

B&  Deposit       with       Bank— 

SeBtipt  giiosnfor  loan — Staltnenf  in  receipt  that 
loan  mat  rtpaifahlt  on  prodneiion  of  rtfeipt — 
S&n-frodwAio*. — The  plaintiff  deposited  the    sum 


iizoabyGoo(^Ie 


i    1616   ) 


HffiBST  Ot  CABB8. 


VC!STRACfr~e<mtiimd. 

».  CONDITIONS  PBECKDBm-co«I«W. 
of  82,464-7-7  with  the  defwduitt'  "tiuA.  in 
Bombay  u  &  loui  for  »  ye»i,  to  bwr  interMt  it  the 
nte  of  fonr-ud-a'balf  per  cont  He  wu  g>^Bii  k 
'I'eceipt  for  the  nld  mm,  which  itkted  that  the  monej 
WM  "»ep«y»bla  here  no  production  of  thii  recdpt." 
Htld  that  the  Tecript  contuned  the  teniu  of  the 
contnet  of  loan  between  the  pla^itifl  and  the  defen- 
dant!, and  that  the  prodnctbn  of  the  recdpt  wu  a 
ccnditicm  precedent  to  Vbe  repayment  of  the  mrmey. 
Dub  e.  HmoKoira  aitd  Seanqhai  BAuKDia  Cox- 
TounoN    .  .     L  H  B^  14  Bom^  4B8 

8.  PEIVITT  OF  COSTEACr, 


-certun  qnantit;  of  jnte  to  the  India  Qeoer^  Steam 
Navigation  Company  at  Serajfrnnge,  fw  delirely  at 
the  Earf<im  Bwgtl  Sailway   Comoanjr'i  itation  at 

Sealdah,  and  it  wai  arranged  by  uie  bill  of  la&g 

gihe  contract  in  the  cbk)  that  the  freight  txota 
erajgnnge  to  Sealdah  ihoidd  be  payable  to  the  But- 
^     —    il  B^Iway  Company  at  Sealdah,  and  it  wa* 


Court  Judge  ww  diipoead  to  dimdsi  the  nit  witfaoat 


frematnra  for  the  Jndge  to  Mjr  that  the  nit  conld 
not  lie  Midnit  dattndant  withont  proceeding-  with  the 
tnrther  hiVMtigktion  of  thecaMkand  that,  althonsh 
ritlntifl  might  have  a  remedy  ag^n«t  the  In£» 
Genenl  Steam  Navigatiiin  Company,  it  by  no  meani 
fidlowed  that  he  had  none  ag^oat  the  defndant  com- 
pany alBO.     QUJKKLRO  UoKITK  Shasa  e.  Bajtvks 

BiKSAL  Baqwat  CoMf abi  .  .  17  W,  Bs,  S40 
Sn  8.  C,  afta  remand  .  .  18  W.  B.,  146 
whtfe  it  wa«  held  that  the  wint  of  priri^  of  con- 
tract wai  an  infarenee  the  tvdgt  might  I^illy  draw 
from  the  facte. 

-  FnTebaae  in    one  luuna— 


jlffTttmtnt  to  hold  tm  jeinl 

by  ^  agunrt  £  ter  damagei   _.  . 

AarM  by  B,  alleged  to  have  been  bongbt  by  Urn  of 
A,  tt  wae  ihown  that  the  eharei  wa*  boagbt  by  C, 
who,  after  the  pnrchate,  mtsed  into  an  arraas cment 
wiQi  B  that  the  pnrchaie  ibatild  b«  on  their  \B  and 
C'l)  jnint  aorount,  H*ld  there  wai  no  contract 
between  A  and  B,  and  the  nit  wai  diamlaMd. 
Babbow  v.  Stiwakt  I  Ind.  Jnr..  H.  8„  336 

4.  KBPUIHATION  OF  CONTBACT. 

61. C(mtr*ot  entered  into   by 

mlatftke— J\>»er  to  riptaet  farti—  mi  thtir 
original  potUiont. — Be  who  would  diHtffirm  a 
KOitract  entoed  into  by  miitake  ninit  do  to  within  a 
reaaonable  time,  and  will  not  b«  allowed  to  do  to 
nnlus  both  partiea  tan  be  replaced  in  th^  oiigimJ 
potifian.  Umuaus  HOEIDBr  «,  OlTA¥U 
CMUcn         ....       1  1Cm1,880 


COirFBAaF—MaltaMd. 

4.  BEPUDUTION  OF  CONTBACT-eoMlwiMl. 

«a. DelAT—  BiyU  fa  lee*  eatdroH 

tai  oiidR.— One  who  (enuGatM  a  oontract  and  ailn 
to  have  it  treated  ai  void  ii  bound  to  take  atepi  fw 
thii  porpoee  at  the  earlieit  mcment  without  aniMaMe 
delay.  Although  cue  of  the  partiee  to  a  entraet  waa 
inineed  to  enter  into  ft  by  frand  of  the  Mm,  be  k 
iM*eithel«a  boond  by  the  contnot  until  be  repndiatea 
it.  and  thii  be  cannot  do  when  be  haa  allowed  that  to 
ooevr  on  the  footii^  ot  In  view,  of  the  etwlnet^ 
whkdi  readaie  It  napoerible  that  the  pwtlea  ehonld  be 
pit  in  «teftw  ftc.  In  nch  dminatance*  hi*  pnqier 
rviedy  it  t^  an  action  for  daman.  Taud 
Botnor  V.  AiOKB  Bulik  .        ,  28  w,  &,  630 


K,  BOirOBT  AKB  BOLD  KOTBS. 


M. BrldanM      __      

Maitrial  Borialiom. — C.  t  Co.  and  S  l[  Co.  wave 
Bticbaata  at  Calentta.  M  4  Co.  «oM  to  C  f  Co.  » 
larM  qvaatity  of  incUgo  thnrngh  the  medhim  of  » 
hnAv,  who  draw  nf  a  told  ute  addrfod  to  B  * 
Co.  and  nbadtted  Itto  JTSvUiamnnal,  when  A 
having  objeeted  to  a  paitianlU  word  rernHmng,  the 
broker  took  the  ttdd  note  to  C  and  tntwmed  Um  of 
JTt  objection,  C  atniak  bii  pen  thnmgh  the  word 
objected  to  by  S,  pladne  Ut  intiala  over  tibat  ennret 
and  ntnmed  it  to  the  bnJceir,  who  titaenpoo 
ddivered  It,  to  altered,  to  S  f  Co.  Hie  bnikv 
delirwed  to  C  4-  Co.  on  the  fbUowmg  day  a  bovgh* 
note,  which  differed  In  certain  matmal  tana  tram 
the  lold  note.  In  an  action  brought  by  JT  4*  Co. 
Bgainit  C  ^  Co.  toi  uon-performanee  of  the  contract 
eoBtained  in  the  lold  note,-  the  Bnprane  Conit  at 
Calcutta  waa  of  o^nkn  tiMt  the  nld  note  a]<me 
framed  the  amtrf^  and  Connd  far  the  pliIntilFh 
StU  by  the  Privy  ConncD  on  appeal  {reverting  that 
deciiion)  that  the  tmuadkin  wae  one  of  bcittrht  and 
mid  notes,  and  that  the  drcnrnMaaoe*  tttMiiting  C* 
alteratian  of  the  eold  notei  and  »w»>ng  hii  imtiali, 
were  not  mffldciit  to  make  that  note  alone  a  Un^ng 
contract ;  aod  that  there  b^Dg  a  material  wUtoo  In 
the  terma  of  the  bought  note  with  the  told  note,  they 
together  did  not  conititnte  a  binding  omtncL  Oown 
•.Baxnir        ,  .  8  Voo»*b  Z.  A.,  448 

64.  - 


-  -  -  Brotai't  hOMgU 

■of*.  r-Abrokar'i  bought  note  bD'   •"  -'■  — '^ — 

To  eomplett  the  evidence  of  Uie  oo^raat.  there  duaM 
alio  be  a  told  not*  dgned  by  the  other  party  thawing 
that  the  buyer  liad  duly  aoeepted  bli  tnppoMd  obliga- 
bkmi,    MAOxmroH  v.  SBnoHmnm.  Skak 

[Bonrke,  O.  O.,  864 

e& if  atonal    taria- 

fioit  is  matu, — The  bonght  note  in  a  eontiaet  tar  the 
pnrcbaie  and  tale  of  nlk  "  chotnun "  wai  a*  fol- 
lowii— "Bonght  by  yonr  order,  and  for  yonr  aoeoont, 
the  following  lilk  dmnnw,  of  HeiBt.  Jardine,  Skin- 
ner k  Co.,  ta  moch  at  they  may  tnpply  d!  Novem* 
ber  and  March  tmnd,"  etc  The  told  note  wai  in 
limilai  termi,  bnt  eti^  that  at  mneh  "a*  yea  ean  - 
■npply  "  waa  wld.    SoU  that  the  bcnght  and  nld 


lizcdbyGoOt^Ic 


DI0K9T  Of  CA8BS. 


<    1«U    ) 


XX>1SrtRA&t—eoniinui. 

«.  BOUOHT  AKS  SOLD  NOTBS— eoMfwkil. 
tiotM  did  not  eonitihite  a  eonttut  binding    Metat, 
JaidiiMi  Bkimier  ft  Co.  to  (apply  olnuiiuii  of  cfthsr 
the  NoTambv  or  Hucb  bund  it  ft  Iom.    TUTtaoo 
a  Ind.  J11T4  IT.  a,  SSI 


a  pariiaM  to  t\«  Boniract—Orat  evidtwe  to  thov 
vitk  wkom  ti»  eomitaet  wot  natlg  madt—Sptnfie 
Eetitf  Act,  M.  Si,  U—Damaffet  for  hreaei  of 
eotitraet,  rigU  of  mtfoF.~k  Contr«ct  inloided  to 
li»T8  bsan  attend  tato  betweni  t)ie  pUntaS  and  ths 
detandant  waa  att«red  by  a  mJitilTB  on  ths  part  ol 


ct,  coal  eridenoe 
mi  givan  to  ilunr  tbat  tb«  otnitiMt  wu  realty  made 
between  the  plaintiff  and  the  defendant.  The  Jndn 
cd  the  Small  Caoie  Cowt  fbnnd  that  the  miilAke  (Qd 
taot  ndlUad  the  drfendant,  and  gave  in^^CDit  in 
ftitinx  at  the  pUntlff  coatiiiKent  oa  the  o[dmtni  of 
the  High  Conrt  ••  to  whether  the  mietaka  in  the  told 
niAe  wae  a  bar  to  the  pluutiffi  niit  for  danutftei  m 
the  oontraot.  Meld  that  there  ma  a  oontiact 
between  the  partiee  for  breatdi  of  which  the  ^intiiF 
Twnld  me  for  damagee.  XiKOWto  Baor  PvmnTK- 
-BU  t.  CinrTTBUiiT  Burs    I.  lb  B^  SO  OftlOq  864 


«7.  - 


Coniraat  qf  tal4 

~~Waia  of  outmt—BrotH'i  hn^i*  i—^  *old  %oU*. 
— To  eonbvct  through  a  broker,  to  eell  a  quantity  of 
paddy  at  a  prioe  atated.  the  pUnttfl  Arm  rigued  the 
mAA  note.  ThU  wae  Ukm.  by  the  broker  to  the 
defendant  bm,  of  which  a  number,  before  tigidng 
the  boQght  note>  wrote  in  CUneaa  oluncten,  not 
nnderetood  by  the  Tender,  a  t«nn  m  to  qnality.  Tbia 
waa  to  the  cOeet  that  the  paddy  waa  to  be  withont 
yellow  nwu  and  net  wet.  A  pui  deErei;  wat  made 
of  paMy  not  aoiwering  thle  dca^ptkm.  for  thb 
thedefendant  flne  made  a  part  p»inent  at  a  ndoeed 
rate.  Of  the  rMt  they  refoaed  to  take  ddiTor, 
when  toidve^  became  it  wai  not  of  the  qnality 
«ontiaeted  tor.  BttS  Uwt  Uie  plabtiS*!  rait  tar  tite 
balance  of  the  price  of  the  pert  deHTered,  and  for 
damagea  for  non-acceptance  of  delivery  of  the  rett, 
failed.  If  the  plaintifli — neitb(T  tbpy  nor  their 
broker  nndewtanding  Chincae— did  not  aeMnt  b>  the 
term  wrlttCD  by  the  defendant,  than  there  wae  no 
contract  entered  into  to  bay.  If,  on  the  oontran, 
the  pUntiSt  had  aaaeoted  to  that  term,  then  the 
paddy  wBi  not  of  the  qnaUty  required  by  the 
Goobaet.    Ab  ShaIs  Ssoeb  v.  Ttoonai  Cnxm 

U  B.,  97  L  A.,  80 
4  a  W.  XT.,  468 


—  Contrast  to  dellTar  Oov- 
it  paper— R'a^arii^—roairart  Act  XXI 
qf  iM& — A  Conrt  will  require  itrict  eridence  that 
a  oontraet,  jier  m  legal,  la  Intoided  to  operate 
illagaUy.    It  ii  not  neoe«ary,  in  order  (0  lapport  a 


6.  COHTBACre  rOB  OOTEBKUXNT  SECCBt* 

TIEa  OB  SHABES—mMrfiiHMi. 
ooDtrart  that  the  plaintiff  dionld  have  pnneirion  of 
the  OoTemmoit  papa  when  the  ecntract  ia  entered 
Into  i  it  ta  madeDt  if  he  if  In  a  podtion  and  la  ready 
and  wiling  to  deliver  it  at  dae  date.  A  letter, 
■tating  "the  bearer  will piand  orer  to  yon  B76.000  Gt 
kan  notea"  ia  mffldent  to  eatabliih  the  homi  fid« 
nature  of  a  banmction  tiff  pnTchaae  of  Compaiiy'i 
paper.  Hobihsbo  Nath  M  imn  v.  Eotub  HAth 
BjjraKnn    .  Oor.,  1:  S  ^da,  ISl 

~  Suit  fbr 


Qoremmant  papar— Co«(r<M<  AH,  «.  40— Taa- 
rfar — Stadiotit  ami  willi»ff»ttt — Aetiom  for  ww- 
oMeefoiMe. — Whsra  a  ocntnot  lor  the  aale  and 
pnrchaee  of  GbTCmment  paper  proridea  for  the 
delivery  of  the  paper  on  a  mbaeqnmt  date.  It  b  not 
neceaeary,  in  ct^  to  nutun  an  actiou  ag^nit  the 
buyer  fcr  non-acceptance  on  the  due  date,  that  the 
plunldff  ihonld  have  taken  the  Oorenunant  paper 
contracted  for  to  the  place  of  bunneia  of  the  defen- 
dant and  thni  and  there  made  ao  tetnal  tvidet  of  it, 
JnwiBHAOTB  Siw  Birx  v.  Ban  Dxu 

[L  It.  B^  9  OOIa.,  791 

70. Sftla  of  flhATM  fbr  fbtnrs 

dBUTerr— Senb'aeM  ami  villinffntu.—Ja  a  nut 
damagea  for  the  noD-aoceptance  of  aharefc 


in  bb  poeteaiion  at  the  time  fixed  for  the  perfmnanea 
of  the  oontraet  on  Ue  part  aoeh  Mrtifleatat  of  the 
aharta  cmtnuted  to  be  aoU  ••  wve  required  by  tiie 
law,  and  that  he'taidsred  the  Nme  with  a  deed  of 
transfer  to  the  pnrchaaar,  todtaet  llietianafert  bnt 
that  it  waa  the  dntj  of  (he  pnrchaeer  UmeeU,  in 
fDch  caae,  having  accepted  the  eharea,  to  have  the 
traaiafer  mads  into  hia  name  in  the  hooka  of  (he 
company.  HASAirnsAi  'EltaBi.m  v.  JCutnu- 
BHAi  KuaiAxatxaB  .    S  Bom.,  O.  C.,  79 

OittffttHou      to 


perform  -Deliverg  and  aeeeptamee^B^dineet  amd 
tBitliu^'en. — Where  on  the  face  of  the  ccotiaoli 
it  did  not  vpear  that  either  party  waa  called  upon  to 
act  bat,  it  waa  hdd  tha  the  pUnW  waa  not  mtiUed 
to  recover,  nnlea*  he  proved  Perfnrmanea  o^  or  an 
(dart  to  perform,  Ua  part.  In  the  abaenoe  of  anj 
Indloation  00  the  part  of  the  plaintiff  that  ha  waa 
ready  to  deHw,  the  defendant  ia  not  liable  for  noo- 
acc^tanee.  The  reaAneae  and  wilUngneaa  on  the 
part  of  the  plaintiff  mnat  be  aubatai^iiLl,  aomeU^nK 
on  which  tlte  defendant  may  act,  not  a  rcadinaaa  and 
wtllingntaa  concealed  in  the  plaintiff'a  mind.  CoHr- 
mKOUL  Bijn  s.  Hoi>oo>ooDinr  C&owssbt 

[ilud.  JnT.,H.a,17 

7S.  '  -  '■  Petformaiue  of 

eomtmitl.—Beld  that  •  contract  to  deliver  aharee  in 
a  public  company  ia  tntteieatly  perfmined  whai  the 
veudor  placca  the  nndee  in  inch  a  podtion  M  cnablei 


lizcdbyGoOt^Ic 


<  law  } 


DIQK3T  OF  CASKS. 


(    W»    ) 


COSTBJiCm—eonlinmtd. 

6.  CONTRACre  VOK  QOVEBNUHNT  6SCUBI- 

TIKB  OB  SHARES— 0OM<i<MM({. 
tiim  to  become  t)ie  l^al  owner  ot  them.    PiXKnJ- 
SAS  FBAsnTissu  «.  Bakul  Bha»ikath 

[8  Bom.,  O.  O.,  eO 

79.  —   Coe««on<*     for 

traiujer  and  pagmeni — Eeadiiteii  and  vilUnsi""- 
— Jl  confaKti  with  B  to  aell  him  three  Dombered 
■barei  to  be  tnnaf erred  upon  payment  ot  the  price  <m 
or  before  a  certain  dav.  Slid  that  the  coTenanta 
to  tranifer  and  to  pay  the  price  are  concnrrent ;  and 
that  the  aluUt;  of  ^  to  conitntate  S  the  legal  owner 
of  the  ahaxei  contracted  to  be  ioldi  together  with 
srilUngneai  to  do  so,  amonntl  to  "readinen  and 
willingnen"  on  the  pait  of  ^  to  folfil  hli  part  ot 
the  contract.  Imfbbiu  BiNsiva  akd  iRtnisa 
Couxan  t.  AiiusAK  MuiKArn 

[8  Bom.,  260 :  9nd  Ed.,  S46 

74.- 


-  Fttfttrmaitcti    of 

eotilnict — Baadineti  and  teilUngneii. — Flaint^tn 
contracted  with  defendant  to  aell  him  260  ahtires  In 
the  Alliance  Financial  Corporation,  and  10  iharei  in 
the  IfazKRon  Beclamation  Company,  delivery  to  be 
tnada  at  oetnidaQf  ■  option  within  dz  months  from 
date  (((  oontno^  and  nih  to  be  pud  era  dae  deliTery 
to  defendant  or  hit  order.  On  the  la>t  da;r  i*"'  ^H* 
Tery  pUntift  produced  aUotmait  receipt  papen,  all 
.bfaring  date  imor  to  the  date  of  the  contract,  for  the 
nnmbwed  ihues  contracted  to  be  nld  in  both  eDrnpa* 
idea.  Tbe  Alliance  Fmancial  papers  were  endoned 
by  the  ori^ual  alkitteet  ]  bvt  nmhei  tnnsfen  ncv  ap- 
I^wUdv  fir  ttanifen  dgned  by  the  original  allotted 
were  oSered,  nor  had  any  nch  been  eiecnted,  al- 
thoagh  the  Corpoiation  had  opened  tramfer-bookt 
langbefote.  Of  Qie  Mau^im Bedamation  receipt*, 
nine  were  endoned  by  the  aUotteo,  one  had  no  en- 
dorsement, and  ovu  the  allottee  of  it  and  of  another 
receipt  plaintith  had  no  power  to  enforce  dellTmj. 
""     '^'  a  BedamaUon  Company  had  not  opened 


willing  to  deliver  the  »h»r^—Sald,  as  to  the  Al- 
liance '^fatancial  sham,  that  plaintifb,  not  bting  in 
»  poaition  to  tiave  conatitnted  defendant  as  owner 
thereof  must  tail  in  their  snit  in  respeot  to  than ; 
and  ta  to  the  Xacagon  Beclamatiini  shares  that,  al- 
though pluntUh  had  dona  all  that  thay  ware  reqnlred 
to  do  by  ibe  ange  of  the  market  to  transfer  the 
interest  in  eight  of  them,  yet  the  contract  being 
an  entire  one,  they  most  fail  in  reapsct  to  tliem 
•Iso.  It  a  party,  bonnd  to  do  an  act  opon  raqnest,  ia 
ready  to  do  it  when  required,  he  will  hare  performed 
his  part  of  the  contract,  althongh  he  might  have 
happened  not  to  have  been  ready  had  he  bwn  called 
upon  at  some  anterior  period.  Jtfa&m  Hboji  e. 
PouiAoK  .    a  Bom.,  967 :  Snd  Bd.,  868 


75.- 


Beadwtt   and 


them  two  hundred  shares,  on  payment  of  the 
price  by  defendants  on  or  before  the  1st  at  Jaly 
1866.  Plaintiffs  were  in  posaession  of  the  aharea  at 
the  time  of  the  oontract,  ud  ctntinned  10  nntil  they 
■old  thetn  afier  default  made  by  defoidHit^,  and 


COZTFKACTr— maMMmi. 

&  CONTBACTB  FOB  OOrSRWUSST  8ECITSI> 

TIES  OB  6HABEB— coMlnfwI. 
they  were  regiatcred  as  holdWa  ot  Uie  aharea  on  the 
lit  Jnly,  when  the  ihare  oertificatea  with  transfsr 
deeds  in  blank  were  tendered  to  defendant*,  who  r*- 
fosed  to  accept  them  or  to  pay  the  porcfaMiMnaoey. 
On  the  issue  whether  plaintiffs  were  ready  mi  wiU* 
iug  to  perform  the  eontiact  on  their  mrt, — Beld 
thit  the  acta  neceasary  to  be  done  od  the  1st  Jnly 
were  ooncurreDt  {  and  Oat  plalntltta,  bong  atle  and 
willing  on  that  day  to  make  a  TtUd  trander,  it  da* 
fendant*  had  been  ready  to  pay  the  ja^  were  not 
t>onnd  to  take  any  farther  steps  until  the  purchase' 
money  was  ptid  by  defendants.  Ikfirui;  BAirKiaa 
A»D  TsAsiva  CoioiBY  (V  piUTtirfonua  Habji- 
TUTDAS  .    8  Bom.,  879 :  Sad  Ed.,  868 


by  a  oompauy  aouDrt  a  fonner  director  of  the  ec_ 
pany  for  the  price  of  share*  bargained  and  aold  to 
the  defendant,  but  not  accepted  by  him,  and  fw 
money  found  to  be  due  on  an  aooount  stated, — Seld 
tliat  the  plsintiJfB  could  not  recover,  ftf,~becanee 
.no  shores  were  reallT  bargained  and  sold,  as  the 
plaint  alleged ;  and  what  wu  done  was,  according  to 
the  inteiiuon  and  nndaratauding  of  the  parties,  a 
mere  torn  gonff  through,  for  the  pnrpoae  oF  deceiv- 
ing the  puhlic  and  making  it  appear  that  10,000 
shares  had  been  aold  at  a  eerUin  price  j  and  riecndly, 
beeauie  the  oobtiacts  were  mads  for  the  porpoM  of 
defrauding  other  perstma.  Bjunur  Fuuvoui, 
iMOfiUXiaw  «.  FiRosJi  Cvunn 

[8  Bom..  O.  C„  8 


7.  WAOBBIVQ  COVTBACTS. 

77. Wogera  on  prioe  of  opium 

at  opium    uai»t—Siat.  3^9   Vie.,   e.   109^~ 
By  the  common  law  of  England,  in  force  ia  India,  an 


on  whioh  it  is  laid,  if  rich  wager  be  not  against  the 
interest  or  feelings  al  third  parties,  doea  not  lead  to 
indecmt   evidence,   and  ia  not   contraiy  to   public 
policy.    The  mere  circumstance  that  a  wagar  con- 
cerns the  public  revenue,  ot  create*  a  tempU&m  to 
do  a  wrong,  will  not  render  it  illegal.     A  wuer  upon 
the  average  price  which  opium  Miould  fetch  at  the 
next   Ooverument   Mle   at   Calcutta,    the    plain  Hffii 
having  to  pay  the  defendanta  the  lUfferCDce  betwem 
such  price  and   a   sum  named  per  chest,  and  the 
defen^nta  bavins  to  pay  the  [d^tiffs  the  differoios 
between  such  price  and  the  snn  named,  if  Hie  price 
should  be  above  that  sum,  is  not  an  illegal  wager  or 
.......  _,  lolicy,  thongh  the  proceed*  ot  the 

atta  formed  part  of  the  Govem- 
_  held  reverung  the  judgment  of 
the  Court  at  Bombav.  The  8t»t.  B  &  0  Tie.,  c  V39, 
amending  tbe  law  relating  to  games  and  wager*  does 
not  extend  to  India.  Bakloia  Thacxoobsitoam 
■■  SoojAnnnx  Dsoobsvhull 

C4Voor«'Bl.A.,S80 


lizcdbyGoOt^Ic 


DIGEST  OP  CASES. 


(    1S23    ) 


CONTBACft~-e<mti»ttd.  " 

7.  WAOBBOKJ  C0NTBACTS--«9»(."«M<I. 
re.' —   Coiwpifoey— 

frO^i—Aei  XXI  iff  1848-~S»sroiiing  or  SeffTaf- 
tag. — Wftger  oontnlct*  between  tlio  puimtiffi  and 
dcTondanta  upon  the  price  thftt  Pbtoa  opium  would 
fetch  at  the  next  QoTemmeat  ntle  at  Calcntts ;  eaeh 
puty  Imoiniig  tbkt  the  other  might  tue  me«iu  to 
enh&Dce  or  d^irsM  nch  pTio&  Mttd  th>t  the  hid- 
ing at  th«  ml*  b;  one  <d  the  pUintifti,  tlioDgfa  done 
«olonT^1j,  uut.  U  it  appeared,  only  it>  enhuice  the 
price,  waa  no  fravd  on  tntf  defendanti,  or  bpon  tha 
pnbHe,  •«  he  had  a  right.  In  tcmmoa  with  all  the 
world,  to  bid  at  nch  nis,  and  was  not  preclnded 
trota  recorerlng  the  amonnt  of  mch  mger  oontnteti 
b;  the  bet  that  ineh  bidding  tended  to  bring  about 
the  ereot  b;  which  the  wager  waa  to  be  won.     Keli, 


price  of  oiAnm  wl^  to  bid,  there  bdng 

falti  eommitted,  did  not  oongtHute  an  ill^;al  cod- 
■pirac7,  or  inch  fnad  m  would  vitiate  the  w^er 
Contncti.  Zen  r.  Ltvt,  S  C.  ^  P.,  2S9,  obierved 
upon  and  qnee^ned.  The  common  law  offence  ol 
(ngroMing  OF  regrsting  appliei  only  with  respect  to 
the  necraarfeg  of  life.  Bj  the  rixth  article  of  the 
conrention  between  Great  Britain  and  France,  the 
French  Goremment  had  a  right  to  demand,  ont  of 
qnantttiea  eold  at  the  GoTenonent  ale,  SOO  chctte  of 
opinm  at  the  aTeroge  rate  of  nle.  Seld  that  no 
frand  on  the  mdon  wm  committed  b;  iodndng  the 
Trcnoh  Cranol  to  eiotihe  tiiat  optical  in  tftvoor  of 
the  plijntiffi.    Alter  tb«  contiMbi 


Indian  'Legijatnre,  XXI  of  1818,  which  enacted 
"that  all  Mreementa,  whethm  made  in  ipeaUng, 
wrt&ig  or  othepwiio  by  way  of  gandng  «  wagering, 
thaJl  be  nnl)  and  void,  aoa  no  nit  i^l  be  Miowed 
in  any  Coort  of  law  or  eqnlty  for  recovering  any 
nm  erf  mnney  or  valnable  thing  alleged  to  be  woo  on 
•ay  wage/,  or  intnut«d  to  any  peraon,  to  abide  the 
erent  of  any  gam^  at  en  wUeh  any  wwer  ia  made." 
Stld  that  thia  L^ilatire  Act  SUi  not  alFeet  eilftfaig 
oontracta  or  action  already  eotnmenced  apon  mch 
contract*  i  there  being  no  word*  in  the  Act  nfBdent 
to  *how  the  intei^ion  of  the  Legialatnre  to  affect 
milting  right*;  Doolvbdam  PnnAMHSSUa  t. 
Ram  Lall  Tbaoioobbbt  Dabs 

[fl  Kooie'fl  I.  A..  109 

78. Wsgar  ab  to  prioe  of  opimn. 

at  opium  mm—Aat  XXI  of  1848.— A  wager 
contract  in  India  (befijre  the  pairing  of  Act  XXI 'of 
1848)  in  the  avenge  price  opinm  would  fetch  at  a 
future  Govenment  nle  held'  legal,  and  an  action 
thereon  mainbiined.  'BvsEOOirArTH  Sakai  Cho- 
TAixoLL  V.  HAtncKOHAin)     fl  Hoore's  I.  A.,  961 

80.  — — - — -  PartuarBbip  In  wagerliig 
oontrwrt*— .Arf  XXI  iff  1848—30*.  Act  III  of 
ISBS — Suit  hg  agtmt  for  lrok»ragt.-~tcA  XXI  of 
1848  nmpl;  annnli  all  contract*  by  way  of  wagering, 
and  prohibita  any  nit  in  reawet  of  them,  bnt  doe* 
not  declare  them  to  be  nnlawfnl ;  and  ncitlier  by  the 
pTDviriont  of  Act  XXI  of  K4S  noi  b;  Bindn  Uw  ia 
tlie  agent  of  a  wagenr  preclnded  from  rorintaining 


CQjrSBA^TC—eoutinvtd. 

?.  WAQSBING  CONTBACta-AHijiMMi^ 

againit  the  latter  a  init  for  moos ji  p^  by  Uie  agent 
to  the  other  wagerer,  or  hi*  agent,  in  reipect  of  the 
loM  of  the  wager,  nor  ftom  recovering  fee*  and  bro* 
kerage  due  to  him  a*  agent  in  effecting,  or  for 
aervice*  In  connection  with,  the  wagering  tnuiMction. 
MoUlall  Saeralal  v.Jmnmadat  Umrootlal,  S  Bair. 
Stp.,  676,  overmled.  Bombay  Act  III  of  1866  hu 
net  a  retroepcctive  force,  uid,  therefore,  appliea 
neither  to  agroementa  colUteral  to  waga^  contract! 
entered  into  prior  to  it*  comiog  into  opecation,  nor  to 
intereit  inbieqnently  accming  dne  on  inch  agree- 
menta.  Wlia-e  the  partie*  to  an  acraement  (prior  to 
the  coming  into  force  of  Bombay  Act  III  of  1B6GJ, 
collateral  to  a  wagering  tranaaction,  atand  to  each 
other  in  the  relationahlp  of  partnera,  and  not  merdy 
of  principal  and  ageniC  they  are  levtaally  hable  for 
eontribntion*  proportionate  to  tlunr  aevsral  iharea,  to- 
ward*  the  lowe*  incorred  by  the  partnenhlp  iu  res- 
pect of  nch  wagering  transaction.  Pabaes  Qotak- 
SHAiTBHAi  Hasibhai  e.  BAViASSAa  Ddubhpas 

[lSBoiiL,B| 

81.  TranaaotloiL  in  natnre  of 

lottery— .4ot  r  of  laU—nUyal  ^Tt«memt.—A. 
tranMction  ii  not  neccMarily  a  lottery  within  Act  T 
of  1844,  limply  becante  a  matter  of  whatever  kind  la 
agreed  to  be  dadded  by  kt.  Whrne  twenty  pencil 
agreed  that  each  ihonld  nbacribi  BSOO  by  monUily 
inatalmenta  of  BIO,  and  that  each  In  hli  torn  aa 
determined  by  lot  ihoUld  take  the  whole  of  the  inb- 
•eripUom  for  one  (month, — JSeld  that  the  agreement 
wat  not  Illegal,  and  that  a  rait  might  be  brnnght  on 
a  bend  ^vBQ  by  one  of  the  inbicriben  who  had 
received  one  month'i  nbacripttdni,  to  lecnre  the 
paymant  of  hi*  nbieqnent  monthly  inatalmmti. 
gmiTinrT  AOBAW  V.  ASStrv  FiLLAI 

[llbd.,448 

ja OompAnleB*    Aot     VI    of 

1889,  a.  ^—IlUaal  ooiilrael~Bo»d  to  tacmr*  pag- 
maUi  %»dtr  a  kuri—Pe»al  Cod*  (Act  XLV  nf 
i860),  1. 394A.—AIL  agreemait  U  not  Qlcgal  whereby 
a  namtMT  of  {)aKni«  nbacribe,  each  a  certain  nm, 
by  periodical  mitalmenta.  with  the  object  (hat  each 
in  hia  tnin  (to  be  decided  by  let)  BhaJl  take  the 
whole  mbfcriplion  for  each  inatalment,  all  tncti 
peraona  being  retomed  the  amount  of  their  eontribn- 
tioDi,  the  common  fnnd  being  lent  to  each  nbaeriher 
in  tnrn.  Sar  ii  nch  an  agreement  rendered  ill^al 
by  a  294A  of  the  Penal  Code.  TASmnvAir  Nav- 
BDSBi  V.  UAiofos  .    L  lb  9..  as  UacL,  sia 

88, Contraota      toi      fbrwud 

deMvvrj—Se{tlem"U  hg  pagmenl  qf  dijirtitcet.- 
The  defendant  waa  saed  by  the  plaintiffa  aa  aaaigneei 
of  one  S  for  "  diffcrencei "  on  certain  contracti  of  pnr- 
cliaw  uid  nle  of  cottm  and  laeda.  The  defendant 
contended  that  theie  contracti  being  in  the  natore  of 
ntta,  or  wagerSns  contract!,  no  nit  wonld  lie  in  re- 
ipect of  them.  The  'defendant  wai  not  a  de&ler  in 
^ixlnce,  and  entered  into  these  contncte  a*  a  ipecnla- 
tion.  Hii  nodut  operaTidi  wai,  when  be  entered 
into  a  contract  of  pnrchaae  or  ntc,  to  letl  tr  pnrchaae 
yiantity,  in  o  " 


^her 


with  tiie  original  vendor,  o. 


iizoabyGoo(^Ie 


t    I6tt    ) 


btOfiST  0»  CABfiS. 


<  leu  ) 


■  i.  W'ASSEING  CX)NTkAt?r3— ni«««««it 
to  Mcnre  the  pruflt,  or  Mceitun  the  1cm,  betcM  the 
"Ta^da"  dn;.  The  ocntncte  nere  in  the  maal 
mrrMotile  ft^m,  nnd  were  enttred  into  thniiigh 
1)K^«i(,  Ok  principija  not  b^ns  kronght  hto  ooblact 
with  eadt  other  until  ftfter  tb«  contiket  wu  mxle. 
^1  procedure  wai  *l>o  ■imilu'.  8  wu  a  tunbtduD 
and  guanntM  broker  to  the  pUintiffi  \  and  he,  too, 
altered  into  thcM  ocmtneta  u  a  epeciiUtion,  intend- 
ing to  wttle  them  before  the  Tiwla"  ^.  bntprc- 
(Kred,  if  forced  to  do  k^  to  ^maAa  tfaetn  In  kind. 
S«ld  ti»t  the  eouttwti  ned  on  were  not  ilioWn  to 
hftre  been  agrMliunti  by  way  of  wsger.  It  Wm  a 
Ii^hly  ^eonlatiTfl  moda  ot  dfdng  bonnea,  bot  there 
b  iw  Itw  agidiut  vacillation,  aa  there  ii  againit  gam- 
bling. CoDtnoli  are  not  wagering  oontruti,  nnleM  it 
be  the  ktenticm  of  botii  Dontractiog  partiet,  at  the 
time  of  taUAia  Into  tb*  oontaetik  nnder  no  <niosm> 
itaiwea  to  aaU  to,  or  pve  dtUvcry,  ftoiik  at  to,  each 
other.  In  tUi  eaa^  em  the  detenouit— fealng 
that  be  Ad  not  know  with  iriiom  contncta  ml^t  be 
made  on  hii  bdialf  bj  hii  broken — rnnat  have  am- 
tanplated  the  poaduHty  of  being  called  on  to  give, 
or  take.  ddlTarr.  Tod  «.  LuBmsu  Puusffux- 
DAB      .        .        .        .    I.IbB.,16Bom,44L 

84.  OontTAOt  Aot  (IX  of  1878), 

m.  aO^Bombay  Aet  III  qf  186S~Srottr.  Suit  tar, 
J^  difftrmo—  f^id  <«  ruftet  ofetmirarU  madt  Mr 
itn  fbr  de/hulMrf.—Aat  III  d  1866  (Bombay}  b 
■Ull  li  torn  «nd  hae  not  been  rrpnled  by  tbe  Cm- 
tnct  AoL  ^aM<i«  t.  LidcimM:lH—d,  I.  L.M.,  9 
Joe».,S08>follDwed.  Ai  between  the  original  parties 
•  promlMary  note  wUeb  hu  for  Ite  eonitderatioa 


le  en  a  wigving  ooottaet  ii  void 
ding  In  the  budi  of  the  oi^IubI 


to  ODnttitnto  a  wagering  ODQtnet,  neitber  party  (hoiild 


.  I,  and  wiU  em  go  hehbid  a 

writtvi  prorlikn  of  the  eontnct  to  judge  for  ttaelf 
whether  fodi  prorUon  wae  inMrted  merely  for  the 
pupote  ot  eoDMaling  the  red  SAtnre  of  the  bvnautlai). 
Tad  T.  Lattmidat,  I.  Z.  S.,  16  Bowt^  441,  Bikoor 
y.  n*iataMaiihI.I^B..17Mad.,4aO,llil  U»i 


OoTcninent  paper  and  iharei  of  tbe  Manekji  I'ent 
S^udng  and  Wcaflng  Company,  He  dalntiS  did 
Mtotheextentof  manylakhtof  rnpeea.  Hodelireiy 
wai  ^ven  or  taken,  btit  the  differeoeM  only  between 
the  oontract  price  and  Uie  priee  »t  the  date  of 
■ettlement  (the  Taida  day  in  each  mcoth)  were  paid 
01  received  by  tbe  defendant.  The  plaintiff  now 
ned  the  defendant  on  two  promimn'y  note*  given  to 
the  plMntill  by  the  detcndtnt  m  napect  ot  differeneea 
dne  by  bim  in  mpedi  ot  the  eantracti  thna  made  ca 
hie  bdalf.  Tbe  defendant  pleaded  that  he  wat  not 
li^ile^  the  oimtiaeti  bdng  wagering  contraeta.  It 
appctfed  from  tlie  evidence  that  the  piactice  in  the 
bdar  (which  waa  followed  in  thli  ease)  wae  fbr 
lni>ken  to  enter  into  meh  contract*  in  their  own  uamBi 


COSTBAOr—aiMtimMd. 

7.  WAG^BIKGI  COKTBACTS— aoatfaMl. 
and  not  to  dlaeloae  the  prindpah.  The  broker* 
becatne  liable  to  give  cr  take  ddivery.  The  deten* 
dant  ftated  that  lie  did  not  knowthepamnatowbeni 
the  pluntiS  wdd  or  feom  whoat  he  pnMaaed.  AU 
(Ij  OB  tbe  eridRMM  that  the  detendaut  MtWliad 
the  ;^^ntiff  ai  hii  broker  to  eontnet  on  tdi  behalf, 
but  m  tbe  pbJntiri  own  name^  im  the  iii>dntui£nK 
that  the  dacodant  wonid  indemnl^  tbe  plaintiff  and 
pay  him  brokeiBae  in  reepeet  tS  the  ttanneUcmi 
mto«d  into  by  Us  on  behidt  at  tat  bnallt  of 
deteadaut.  Aeoetdlngly  the  ^alntifl  did  ents  inta 
contraeta  in  hie  own  naiM  with  thlid  partiea.  The 
defendant  wae  not  Uteetlr  a  party  to  Uiem,  dm  did 
hli  name  appear  uywhaw  m  the  eootn^tithanedTca. 
(2)  That  the  pUntifl  waa  utitled  to  reoovcrfrom  th« 
defendant  the  kaea  wUeh  he  pdU  to  third  partiea  in 
reject  of  tlie  oontMcta  made  by  the  ^^tiff  on  the 
detendaaf  I  behalf  and  Oiat  each  kaaea  wore  a  iralid 
ecaundoatioa  ^ro  feMfofratbeiMtciinednpon.  No 
doQbt,aa<traatbedala>aant  waaeoncemed,  all  the 
ecntraoti  were  merely  wagolng  tr  gambling  trauMC- 
Uonitbnt  time  wae  no  arCdeuce  to  ihow'tha^  lo  &r 
ai  the  tUrdpattieiWffa  eonoened.  they  were  othcr- 
wiee  than  g«nidne>  ntepUntUt  waa  not,  aa  betwcMi 
himacU  and  the  dalttidiBt,  tbe  principal  In  the 
tiauaactlana.  He  waa  merely  the  broker  iritb  a  pe^ 
KoalBaUH^totiietUidpaHUB.  There  waa  ootUng 
to  ahow  that  a*  betwem  UmaaU  and  the  third  partiea 
the  contraeta  were  not  pwteetly  gtoniat.  The  noi- 
deUvai]>  and  pument  of  dUnmeea  en  hand  wm 
a  matter  at  anbacqiient  anang^ocot.  If  he  waa 
liable  to  be  ealled  npon  to  reeelre  or  mdke  actnal 

*  "  In  Uie  ahaenee  at  any  mprea 

mtNiy,  »  dndlar  UaUlity  n 
himaelt  wlMterw  idght  ha 
the  defendaofa  own  faitentioni^  Aa  tte  «.  __. 
between  tke  pbinlUt  and  the  tUidpartUawcra  not 
nU,  M  tlwoanlracta  between  the  d^endtnt  and  the 
pUatiff  to  indemnify  the  pUntUf  hi  reqpect  of 
tbeae  eoBrtracta  were  aleo  valid.  Tbe  mwe  Cact  that 
the  pli^it%  knowliv  the  defudant^a  poaition  and 
mean*,  mntt  have  bcferMd  that  he  did  not  mean 
or  fatleud  to  perform  tbe  eonlnot*  la  aped^  waa  not, 
ptr  M,  without  miva^  anBhnent  to  render  tita  eon- 
traeta  invalid  and  not  Un^  mi  the  defendant. 
Hie  infaranoa  of  tbe  phdnm  wonld  not  be,  jpaf 
«a,  a  binding  agi  emend  FlXMBA  Cwnxn  •. 
HAinui  DoaauBOT        L  I*  R,  »  Bonin  880 

86. CMfraetotei^ 

sad  ttll  Cfetentmait  premittory  %otM—<)outra»t 
Aat  (IZ  of  ISti),  t.  SO—Omu  of  woef.—A,  on 
'  I,  apeed  to  a^  to  B  (a  aonkar) 
of  Qoremmait  ot  India  pr-    '  - 


November,  B  agreed  to  edl,  and  ^  to  buy,  41  lakta 
worth  of  the  notea  for  delivery  on  tbe  >Oth  Horember. 
^  did  not  perfcrm  bia  conbaet  to  adl,  and  B  aned 
Urn  to  damagea,  awotmtlng  to  B7a<A4A  bdng  the 


lizcdbyGoOt^Ic 


(    X8«    ) 


DIOKBT  OF  CASES. 


COBTBAOT— iwittMHrf. 

?.  WAQEBIHQ  CONTOACTfl— MttttMwd. 
fid4  oontTHtt  made  In  Uie  ordliiM;  m;  of  bndnsn, 
■Jid  plMded  that  tlM  Nil  caotnet  ww  caHy  to  pay 
differanoM  H-aaoarbdned  bj  tlie  pric«  of  the  Oo*cn- 
gieot  paps'  (U  tba  &OQ1  of  HoTember,  and  that  lach 
a  contnet,  Mi%  by  way  ttt  meet,  wai  T<dd  under 
I,  80  of  the  CoDtnwt  Act.  AM,  on  the  evldeiLca, 
that  ndthet  party  Intended  lo»dfid4  pnrchMei  and 
mIm  for  deUTcry,  and  ttiat,  tbcnfore,  the  eontiact 
«M  ToU  at  a  wagering  oontiaet.  Beld,  on  appeal, 
that  tlie  \mxiiaa  d  ^oof  that  the  agreemeLti  were 
wagent  ie^  that  they  were  not  In  nibitanoe  what 
Umj  were  in  form,  lay  tn^ai  the  party  toallegtBg. 
Per  HtmCTBAXI  Axxu,  J„  tiwti  it  bduK  proved  on 
tbeeTidawethatitwaathe  dafcndanfthitentioD  at 
the  time  he  contcaoted  to  ee&  to  pay  diffeiencea  only, 
the  pUntifl  rftha  knew  of  thii  faitnticet  w  he  £d 
not.  In  the  fomm  eaae  the  eoitoact  waa  a  wager, 
and  thertCoN  roid,  and  in  the  latter  there  waa  ao 
eomt*u»mt  aa  to  a  natta  whloh  wai  of  the  vmfoase  of 
the  oontiaet,  and  therefcce  no  nlld  ecotiact.  Ftr 
Biet,  J.,  that  a  oonttaet  li  not  a  wagoring  eontract 
unlM  it  la  the  htteatioei  of  both  partiee  at  the  time 
of  entwfaig  into  the  oontiacta  to  call  for  <ff  give 
daliYoy  ttCBX  or  to  each  othv  (eae  Tad  v.  Laitk- 
midai  Fmrtiotamda;  I.  L.  B.,  16  Bam..  AU,  and 
OriKtwood  t.  Blum,  It  C.  B.,  OX),  and  that  no  inch 
common  inteittlMi  having  bean  ^ove^  the  eonbact 
WM  a  valid  cue.  BbhooX  Doe*  v.  ViKEi.umm 
Bad         .        .        .       X.  Ih  B,  17  KkL.  480 

Stld,  In  the  nme  eaae.  m  appeal  under  the 
l«ttete  Patent,  bjr  Couuva,  CJ.,  and  Faxkmb  and 
SVBKjjcuni.  AxiABi  ]J.,  that  the  pUnttfl  wai  not 
mtitled  to  recover  tat  the  reaaon  that  the  agreement 
■nsd  on  waa  roU  under  the  Contract  Act,  a.  SO,  aa 
being  a  gaaJJing  tranMctitHi.  Sbhoob  Doia  v. 
VinAUiiiBU  Bait     .     L  I-  B.,  18  Had.,  806 

86.  Co«ftW*J  io  bmg 

amdtrll  Ocvrmtumt  promiMorj/ uottt — ComtraaU 
for  fogmtt*  ofdiffeTe»ee»  MUg — Control  Aet  (IX 
-  *S»J,«.».— ^  havhig ' • " 


V 1881,  £  en  the  S8th  of  Novembw 
fold  the  Mme  amonnt  to  ^  for  deliverj  on  the  SDth 
KoTonbet.  On  that  day  B,  thiovgh  hii  attomeya, 
called  opon  A  to  retain  uie '  paper  '  oonbected  to  be 
iold  by  ^  to  Jl  in  reject  of  that  eontraeted  to  be 
(Did  by  Jl  to  4  and  to  pay  the  diSareneei  In  the 


tract  ined  on  waa  for  payment  of  differeocei  only,  it 
waa  a  wagering  ecnbact  and  thmefore  void.  SAd 
en  appeal,— i^  Uunmua  Attab,  '  "^  •  "- 
above  jodetBent  ihoiild  be  coulni 
A  on  the  evidmee  it  waa  not 


F*r  But,  1„ 


Ume  of  aatertng  Into  the  or^nal  contract,  the  Inten- 
tien  of  boUi  partie*  waa  nemy  Cor  payment  of  differ- 
enoea,  and  that  oonMonutly  the  contract  waa  not 
%  waging  caottaet,  Snt  a  valid  me.  Vxvkua- 
CffTM'-"^  CB]tm  «.  TXBSAIl.  Sdbba  Bav 

p,I^R,17»Ml,4e6 


COHTBAOT— NMtiaiMiI. 

7.  WAOBBINO  CONTBACTS— eMJ^MMl. 

87. Ctmlraet  tfftettA 

bj  t\e  parion  tm  If/e  <tf  anotktr  in  whUk  kt  kttt 
tw  Mtrtrt—Wagei^Stttl.  14  Ote.  Ill,  a.  48— 
Btat.  8^9  Fw.,  e.  109~AitigatiLe»i  of  lif» 
poliffg  to  a  Hrangtr  vithaut  inlcratt  i»  ikt  t\fi 
innred. — In  India  an  Inentanee  for  a  term  of  year* 
on  the  lite  of  a  person  in  which  the  innrer  hai  ao 
inbnat  Is  void  i«  a  wagering  contract  under  a.  SO  i^ 
the  Cimtiact  Act  (H  of  1S72),  and  that,  thadbrt^ 
a  intt  on  inch  a  policy  nme  tbe  diamlned.  Qaora — 
Whether  an  avignment  of  a  life  poUo;  to  a  etranger 
having  no  intcreit  in  the  Ufe  of  the  Inanred  li  voidF 
Atjw^i  e,  PoHnvi  QonsHMiaT  Sbcdbitt  Lni 
AHVUSd  Co.  .  I.  Ih  B..  28  Bom.,  101 

86. SaUa      tramiac- 

tioni — Bmit  to  rteonf  kroktrma  m>  nf*tt  ofmita 
troMaetioM—aimbam  AM  III  nf  lsU.—V\i^m 
wai  employed  by  denndanti  to  enter  into  cotton 
tranMCtiDna  (*i  thdr  behalf  at  Dholenb  Tbe  ec«t< 
tracta  tsa  tbe  Mle  and  porehaae  of  ootton  were  uada 
on  tome  contained  bi  a  printed  Com  wUch  incorpt^ 
lated  the  rules  framed  by  the  cotton  mocfaaoti  of 
Dlwla*.  Thcae  mlee  eiprevly  ^ovided  for  tbe 
dehvery  of  cotton  in  every  ccMe  and  forbade  all  gam- 
-      ' "      -"  ■      BKlthe 


hienrred  In  Uie  i^  tnuuMtirau.  S»ld  that  the 
taanMctiona  'were  a  mve  ^wblkig  tor  dUtwaiae^ 
and  no  mit  would  Uch  under  Bombay  Act  HI  of  ises, 
to  recover  any  of  tlw  itema  oomieeted  with  each  tiBua- 
actiimB.  In  odcc  to  detandne  iriiether  a  ccnbwct 
U  a  waoerfaig  coutracti  the  Cewt  wQl  not  only  look 
at  the  termt  of  the  written  ewtaet,  bnt  alio  probe 
among  the  Mrrowiffing  drenniitanoea  to  And  ont  the 
trae  btenUona  of  the  partiee.  VwMmval  Stotlb 
Bmdbaaga  w  Btr»Aam,  L.  B.,  lB»t,  Ap.  Co.,  IBS, 
and  J«  re  0ite,  L.  S.,  1S99.  t  Q.  B.,?»i,  fbllowed. 
DoiBi  Tuum  «.  Viuta  Viui 

CL  X..  B,  M  Bom..  S87 

80.  Aeooont  Brislng  ftom  lUo- 

Kftl  truuuMtloiia— ^<x  ZXi  nf  I848r—^  plabf 
mt  canout  reooTO'  on  an  aceoont  itated  which  ipringa 
oat  of  tnuawtioni  coming  nnder  Act  XXI  of  1848. 
HosRCHvasiB  UooEBsm  «.  Psosurao  EooitAK 
BiSMBitM  llad.  Jiir..O.,S.,lfl6 


00.' 


-  Suit    to    rwMTor    dapoeit 


paid   oa   watming   oonbMt — Comtraet    Ast 

gXof  IS^aj,  u.  29,  24-80.  and  eS~Bomb<n  Act 
I  qf  1865.  ..  l~Aat  XXI  of  IB4B~In  pari 
dtlieto  potior  t»t  eomdiiio  pettidtmtil.  Application 
of  Me  mUMim— Plaint,  Am»ndm*nt  tf—Dtetil— 
UwiitUtral  mi*tati,—Oa  the  Slit  ol  Jaiuiary  1688 


lizcdbyGoOt^Ic 


(  162?  y 


DiaUST  OF  CASKS. 


COITFRA  CfP—eomliMutd. 

7.  WAQEBING  COHtTBiACrS—continiitd: 

ute  pliiiitiS  contracted  to.  puTchue  frQin  tlie  def ei> 
(but  tha  right  to  receive  the  diyidentl  on  BO  thaim  rf 
the  Emp^eu'  Htll  at  B3?  oer  ttare,  Om  plaintiff 
bring  aider  ui  impronion  tluA  the  dividend  wu  to  be 
declared  on  nma  nbaequeqt  da;.  Tbe.plaintjfl 
depontad  BlOO  vith  the  defendant  aa  part  pajnunit 
of  (Jie  parcbate-monej.  Babieqnently  it  wu  aacer' 
tklued  that  the  dividend  had  been  already  declared  da 
17th  January  1883  (ia,  fbor  daji  before  the  ecai- 
tnit)  at  Has.'  The  pluiitiff  therenpon  nod  the 
^dfendont  to  have  the  oontnct  declared  cancelled, 
wid  ^aonght  to  Tecovce,  the  d^omt  of  8100.  with 
tttercaL  The  Jadge  of  the  Conii  of  E^ipall  Canna  «t 
Bnwel^ b^got oirinhu'thU  the'  MHifa«ct  wai  m  tti 
iwtua-«  mtta.  oi  mgoring  oonbact,  rejected  tha 
tiiAitiff'*  claim.  The  plaintiff  applied  to  the  High 
Conrt,  nndet  iti  eitraordimij  jnriidictlai,  to  aet 
aeide  the  l^wer  Conit'i  deeUoo.  Stld  that,  fa  tlie 
firrt  inatanci,  the  plaint,  ai  fraaedi  not  diMloring 
an;  oanae  of  aeitiaii,  ought  to  M^e  been  retimed  for 
Amendment.  It  ahcnild  «tha  lam  alleged  a  niatake 
common  to  both  paitiea  to  tha  eontnct  ot  t>M>T'il 
have  Mntained  an  allegati«a  ol  tBvii,  cm  .the  detoi* 
daat'a.part,  indndng  tha  pli^ntift  to  enter  bto  the 
•P!eameDt.  The  mere  dicnvftaofe  tU  the  eon- 
tract  WB«  "  a»n«ed  b^  one  ot  the  partiea  to  it  being 
nndet  a  mitfake  a«  to  a  matter  of  fact"  would  not, 
under  i.  33  of  the  Contnct  Aot  (IX  of  1B7S),  have 
made  the  ccmtiact  Ttid^ble.  Meld,  alao,  that,  if  the 
contract  m  really  *  mignr,  tha  dapedt  could  not  be 
recovered  ondet  il  66  of  the  Contract  Act,  ai  iti 
nature  mnet  from  the  bfthave  been  known  to  tha 
partiea.  To  an  aKreanoit,  lo  known  to  be  toU,  i.  66 
doea  not  applj.  If  the  cmtract  wai  in  tha  intention 
ot  both  parnea  >  wager,  the  niit  woald  be  barred  bj 
i.  1  of  BoDlba;  Act  III  of  1S6G.  whioh,  though  it 
tanned  »  part  of  Act  ZXI  of  1848,  whieb  ii  repealed 
by  the  Contract  Act,  U  not,  being  a  ipecial  Act 
Applicable  to  the  Bombaf  Fraaidoicj,  itielf  repealed. 
It  mnrt  be  read  with  i.  80  of  the  Contcaot  Act. 
Seld,  alMo,  that  to  amititnte  a  wager,  thetraliaaction 
between  the  partiea  ninit  "  wbnlly  depend  on  th«  riik 
b  contemplatltni,"  and  .*■  luithar  party  mn«t  look  to 
ftnytluWK  bnt  the  pajmoit  of  money  on  the  deter- 
mination of  an  vnoartaint;."  Bnt  if  ona  ot  tha 
partlei  haa  "  ths  M>«nt  in  Ida  own  handi,"  tlia  trane- 
adioa  ia  not  a  wagar.^  It  the  pUntiff*!  real  coqtan- 
tlcmwailhat  def entluit  waa  aware  of  a  declantion  of 
dividenda  at  BS5  per  eharei  and  bj  keeping  plaiatilt 
m  ignoranea  Of  the  beta  indoc«d  him  to  ei^  into  a 
'  wagering  agreement  for  payment  of  diSerencei  at  a. 
ccntract  rate  of  B8?  per  ahare,  then  to  a  (nit  for  the 
recovery  of  the  depoiii  made  to  the  defendant  with 
reference  to  meh  an  asrfement,  Bombeiy  Agt  III  of 
18S6  haa  no  applicsttou.  Wagering  contracts  are 
Dot  illegal.  Tbe;  are  nmply  deititnte  of  legal  -"-  ' 
Itfnwlw     —  -^    '   --'^— ' - 


01. ' Illegal  Qonflldemtion  la  suit 

fte.mou^pftldT— Csolroet  Afit,  i.  33  amd  t.  BO — 
Btttittg  0*  a  hoTw  net — S»lra»ct  moa^/or  torn 


COITFRACT— coitff'aMK^  ,  ,     ,  ^ 

7.  WAOkBINQ  CbKTBACTS-eoMlK^ir. 


wuu  iiau  iovb  a  Dec  on  a  furrpe  race  reqneeGoa  ^DoUier  w 
pay  the  smunnt  of  mcb  bpt,  agreung  to  repay  him, 
and  the.  Utter  paid  incji  isu>xi.at,~Meld  that,  the 
motley  eo  paid  was  recoverable  from  the  peoon  tor. 
whom  it  waa  pud,  the  ooniJileratiiin  for  tba  agreemait 
not  .tKdDg  nnlawfnl  withia  the  meaiuiB  of  a.  23  of  the, 
Con  tr^  Act,  1672,  and  the  agrvemoit  qot  being  one  by 
way  of  wager,  withm,  the  meaning  of  a.  >0  of  the 
aame  Act.  Kpigitt  r,  Fitek,  24  L.  J.,  C.  P„  ISO, 
Ktught  V.  CawAert.Sa  L,  J*  C.  P^  12$,  ^enopp  v. 
LaitigeAt,  10  Saek„  614,  and  Bttttom  r.  Beittam, 
Il,S„l  Ea,  B.,  18,  referred  to,  PtuvaJM  p.  Juab 
KHAV  .         .         .  Z.I^R.,6AlU.f4a 


Oontnct  Aot,  IX  of  137^ 


98.  -  ^ , 

B.  90— Lean  to  faeilitait  aambliiif—Lean  to  aid 
im  pojiiuff  of  samiliwg  dtlt—Btld  OuA  tha  tact- 
that  Oia  objeot  with  which  Iha  plaintiff  lent  mmiM'to 
the  defendant  waa  to  enable  Um  to  pay  off  a  gambung 
debt  did  not  bunt  the  tiaiuacticii  with  immontUty  so 
aa  to  dbantitla  the  plaintiff  to  laeova.  BlXi  MAsso 
Du  V.  Eausul  Khhox  Dettub 

[LI..B,fi8  All.,4Ba 
&  AliTKBAllON  OP  C0KTEACT3.   . 
(a)  AmxAnoB  ST  FaBTT. 
88.-^ — —  Ad^Hon  of  Words  to  oon- 


Caicatta  fimu.  The  contract,  which  waa  fa*  printed 
Englieh  form,  wm  taken  on  the  ISth  December  1868 
by  one  M.  on  behalf  of  the  firm  of  B  (?  O  f  Co., 
to  obtafa  the  ngnatnre  of  the  vendee's  firm.  It  waa 
E^ed  on  their  behalf  by  J.  S.  Scither  M  not  AS 
nndoatood  Engltah,  and  no  eipUnation  waa  ^ven  of 
the  terma  of  the  contract  to  ..<  iS  at  the  time  he 
aigned  it,  tmt  thtre  bad  been  negotiationa  between  iC 
and  .^  5  as  to  theso  goods  prior  to  the  lime  when 
A  S"*  ugnatnre  was  obtafaed.  It  did  not  appefkr 
that  the  goods  had  been  identified  m  any  way  by  the 
pnrchaaera,  who  had  merely  aeen  a  Mmple.  After  hla, 
sigiiatnre,  A  S  wrote  fa  Nagri,  "Gooda  treah  groia- 
dmea  five  eaaes  at  two  aonaa  and  three  pie  par  yard.". 
A  S,  B"  8,  afterwards,  0)i  the  9th  Vebrnary  180^ 
pud  91,000  aa  earnest  money,  which  waa  accepted  by 
Boot  Oot  wlu  than  kUowed  fnrtiier  time  for. 
taking  deliTery  of  the  goods,  wluch,  however,  A  Br 
If  8,  finding  some  of  the  gopdt  w«re  stained  declined 
to  do>  BO  O  j-  Co.  Uimeupaa  brought  an  action 
for  breach  of  contract  in  not  takins  delivery,  sod 
a  croaB'anit  waa  bronght  hj  A  3,  A  5,  to  recover 
tha  B1,000  paid  aa  eamert  meney-  Stid  that  tbe 
wi^  "fr««h  goods"  aft^  the  ugnatnre  ot  A,  S 
conatitnted.part  of  tiie  omtnct  into  which  the  partiea 
entered,  and  by  which  thay  were  Ibound.  Uashxb 
Chabsba  Bin}AB  V.  Amxit  Sibs  Nabiab  Sprq, 

[BB.I>.B.,1U 

BtnnnOK  OuDnoira  &  Co.  «.  Ktawsr  Ifvu, 
[8  B.  !>.  B^  O.  C  108,  at  p.  106 

jSee  Ah  Sbais  Bsokb  v.  Hooikia  Chsiti 

[LI..S^97CeIa.,40S 
where  an  alteration  fa  a  contnct  fa  Bngliah  waa  made 


iizoabyGoo(^Ie 


(    KM    ) 


D1QK6T  0?  CASES. 


<  iflw  ) 


COXTTBAXTE—aiMtiMud. 

8.  ALTSBATIOK  OF  CONTBACTS-^«iMa«Mf. 
In  tha  Chiiun  Uognagc,  whidi  wm  not  TUidentood 
b;  (he  broker  or  the  otberlputy  to  the  oontnct,  asd 
therefore  ww  held  not  to  uts  besn  agreed  to. 


jMuitalto* — Bl<d»U  qf  JV-oadfc— TUe  pUntifli  ran- 
truted  with  the  ietaAad  for  tha  puchMe  frran 
tdiB  of  a  cotain  qnahtUj  of  bog**  land.  The  temM 
of  the  eoutaract  were  contuned  hi  a  tttter,  wluch  waa 


rigDM,  with  two  ad£tioiial  clanHi.  The  pldntiffa, 
ow  baiog  able  to  agree  to  one  of  these  danui,  had  an 
Interview  with  the  detendaot,  wheo  the  d^endant 
took  the  docnment  away  with  him,  and  ntbaeqnentlv 
on  17th  Hay  returned  it  dgned,  bat  with  the  adiU- 
Uonal  cUnaM  itill  remalumg.  The  plaintlfCi  had 
another  interview  with  the  defendant  on  Gth  June. 


writing  the  word  "  cancelled  "  ^^nit  that  clante,  and 
the  defenduit  pntUng  hi«  initial*  afainit  the  word 
"cancelled."  The  plaintiffs  then  added  to  the  con- 
tract tlie  wordi "  approTed,"  together  with  "  S  and  C," 
Mag  the  hiltlaU  of  their  Arm.  Other  altentioni 
had  been  oiade  in  the  docnment,  and,  it  containing 
many  eracnrea,  the  platnttfb  on  (he  game  da;  aent  a 
&!r  oopj  to  lie  Mfendant  for  lignatnre,  bnt  the 
defendukt  wrote  repntUating  the  alleged  eontiact,  wid 
refnnngto  dgn  the  docnment.  Said  (conltrmlng  the 
deeiiion  of  the  Conrt  below)  there  wai  no  t>inding 


contract  betwecti  the  partiee.  Hie  dgnatore  of  the 
defendant  pnt  to  tlie  utcaraeut  oo  l7th  Uay  wa*  not 
a  nfflciait  ^patare  b  j  the  party  to  be  i±argedi 


06. fitjwotKT*.— To  a 

conbact  between  the  plaintiffs  and  tlie  defendant, 
for  the  pnrchaie  by  the  defendant  of  a  cai^  ot  HtH 
the  plaintifli,  after  the  contract  bad  been  dgned  by 
the  defendant,  added  in  the  margin:  "Ten  days' 
demnirage  willbe  allowed  at  B2S0  per  diem."  Stld 
that  the  addjidcoi  of  the  wordi  in  the  mai^n  did  not 
amonnt  to  an  alteration  within  the  rule  of  Engiiih 
law :  the  alteration  nmat  be  either  nmething  which 
appean  to  be  atteated  by  the  ngnatnre  or  eomething 
which  altera  the  character  ot  the  initrument.  Bdb 
«.  KuTO  Nats  SHAff     .    X.  Ii.  B^  S  Oftlo,  320 

ea. FUUng  19  doonmaiit  ftftor 

elvnftttirft— KsaMtfiM    nf  4oeiim»9t—&Mei»»eg 
■    ■       ■  —  ■     •iKwgli  blanl 


lad  by 
li  had 


already  been  agreed 


partiei  with  word*  which 
npon  by  them,  aad  had.  in  ..._.. 

•ant,  bean  already  dratted,  th^Bgnatnre  to  the  f^ 
copy,  althangh  attached  b«f<»e  tha  wmrdi  were  Blled 
in,  ii  jn<t  ••  Unding  ••  if  it  waa  attadied  to  tJiB  docn- 
ment after  Uie  wordi  had  been  written  down  in  it. 

'  UU  BlX  6UBT7F 

[Uw.B.,aie 


com?  ft  AOT~«o)i(i«Hetl. 
8.  ALTBBATION  OF  CONTBACTS— «oitff>»a^. 

07.  AdditiMi    to    dooument— 

Maltrial  alteration. — Where  a  rabeeqoait  additidh 
to  a  docnment,  though  nnanthoriied  by  the  exeCatant. 
lervea  only  to  atate  explicitly  what  is  already  implied 
in  the  dotnimoitj  and  wlnt  the  law  would  infer  tiom 
it,  aneh  addition  ii  immaterial,  and  doea  not  vitiate 
the  inatramei^  Intareet  at  a  penal  rate  ahonld  not 
be  awarded  if  there  be  m  demand  for  K.  or  tor  a  atim 
by  way  of  compenaation  for  apeelal  Amage,  on  the 
part  of  the  plaintiff.  TiKAKDla  Jit»Ibxkdu  v, 
Qai^a  Kok  Hatbvkasu    .        .  U  Bom.,  908. 

8& —  Altorfttlon  of  d»te  of  bond, 

Bffbot  ot—S»ll  to  enforet  alttred  <iocMa«af.7~In 
anUa  npon  two  hypotiiecatioD  bondi  ezecnted  by*  differ- 
ent delendanta,  the  platntiffa  in  the  first  mit  ened 
far  recovery  from  the  defendant)  penonally.  and  ifi 
the  lecond  anit  tor  recovery  troni  the  dcf  cndaati  and 
alao  from  the  property  hypothecated,  and  In  each 
caae  obtuned  a  decree.  The  lowef  Appellate  Conrt 
reversed  both  decreea,  on  the  ground  that  the  bond* 
were  visaed  by-  a  fiandnlent  alteration  of  them  ia 
the  material  part,  cu,,  the  date  Bied  tor  payment 
Seld  that  ttie  ddcomentt  might'  be  naed  aa  evidencs 
of  thedeU  between  the  partieiwtdako  of  the  creatioa 
of  the  charge  npon  the  property  hypothecated.  It 
Ilea  upon  the  pai^ea  who  seek  to  enforce  an  altwed 
instrament  to  ahow  the  circnmitancea  ondo  which 
the  alteration  took  pUce.  Baxabavt  EoK  v.  Bba- 
vAinn  Attas.  Biiua&MT  Eos  v.  BivrmvKnxx 
alitti  Chibim.  Beatabi  Attix        .  8  SU<1, 847 

89.   Mttratio*      t« 

bond  tuti  <m—Mattrialiijf  of  aI«*nri>iM— JVoWl 
—Atttntnbi}^  on  eMenf. — Snit  on  a  bond  the 
late  of  wUch  bad  been  albered&wnUth  September. 


of  limitation  reckoned  from  the  11th  September  had 
not  expired.  Hild  that  the  bond  wai  void  aa  aoch, 
and  waa  net  reedrable  in  evidoiee  to  prove  tha  debt. 
Ckriitacharlu  v.  Kartbatayya,  I.  L.  B.,  9  Mad., 
899,  followed.    QoTntiiAIAKi  e.  EnTFVBAKI 

[L  I-  &.  12  Had.,  aae 

100. '  ZMadulent  altoratton  In' 

doonmBnt,  BBTeot  of. — An  alteration  made  in '  a 
deed,  withonttheconsoit  of  the  parties  wbooriglnally) 
eiecnted  tha  deed,  and  with  the  frandnlent  view  ot 


doc*  not  afloat  thia  mle  of  law.  Kalh  Coomas 
&OTe.ChiiraAKAsAniDiTTBOT  .  lOW-B-iflBO 

SoalaoaatothealtenUmiinawilL  ^mPaxaiciu 
V.  Bamaooardul    .        .  L  I..  IL.  7  Kftd.,  802 

lOL AIt«ratioa    of  doomaent 

— Sfftat  of,  at  toadmitMilifginmdenee. — If  an 
inatrament  on  which  a  caae  depends  ahonld  appear  to 
have  been  altered,  it  oarmot  be  reodved  in  emence 
or  be  acted  upon  till  it  b  moat  ntiB&ctorily  proved 
bv  all  the  anbaeiilung  witneaaea  at  the  leait,  and 
ether  eridoice,  that  the  altenlten  waa  made  ante- 
eedmtly  totheiignatnre.    Pitakbib HAMIOUU  o. 

MORIBOElmi  HABIOKJflS 

1&  W.  B.,  F.  C,  58 : 1  Uoora'a  L  A..  420  , 


lizcdbyGoOt^Ic 


DIOSST  OF  CASK. 


COIITBACT—AMtiMMd. 
8.  ALTSBATIOH  O?  COMTBAGTS-^otrfVoMd. 

loa. Xfttorial     Blt«T«tlan, 

Sflbot  at-~Bamd    Tm 
vho  had  •  bood  anoiitei 


BiiMed  t1 


M  Bgmiuit  mil  the  Uii«e  ddMiduita, 
ana  wm  accmjn  wm  tltrtagA  on  apfCkk  On  Meood 
»ppMtto  ttw  HI«k  Cowt,— AU  that  thadecUm 
WH  oomA  •*  »  mattrial  altantiaii  in  a  bond  Ii,  if 
famdokntlj  madcknfflciant  toMDderthaboad.vdd. 
A  party  lAo  Iim  tiM  onitody  of  an  lutmiimt  made 
tw  Ui  bt&dt  la  boond  to  pteaarvo  it  in  Iti  orisinaJ 
aUt^aikl  a07  aatoia  attention  of  it  wiU  v^ato 
the  InitnuBent.  WheK  »  peraiw  brtiua  a  rait  npoa 
s  dooninait  wU^  when  prodooed  m  eildenix^  !■ 
fowul  to  have  beoi  trandnlentl;  aBsed  to  the  faunr- 
ledga  of  the  plaintU^  no  Contt  ou^t  to  allow  an 
Bmndment  to  nable  him  to  aaccetd  npn  it  In  iti 
original  itate.  Qosira  CatrsBiB  Qbou  •,  DzDXon- 

[Z.  Z*  R.  T  CaLa.,  eie  : »  a  Ik  IL.  887 

108.  lEjit«rlalitlt«ratloii— i>fw 

.  mit*i>n  itt*»S«gotiaUt  inttrumtni—AlUrafioa 
<^  rat*  <if  imttmt,—AA  altcntion  vhlch  TltiatM  an 
tnttroDMnt  nnut  be  meh  aa  to  canaa  the  ioitnizimit 
on  the  Caoe  ol  it  to  opente  differoittjr  ftunthe  ca%f- 
nat  inabnmoit.  Tbeattcmtionof  thBTateafintemt 
in  <n«  of  the  eknaM  of  a  pnaniBw;  note  hdd  to  be 
%  material  aHanllini  riUi&ng  the  Dtote,  althongh  the 
clanae  ao  altsed  ma  a  penftl  cUqm  to  which,  eren  If 
ana)ttt«d,  the  Oovrt  mrald  not  gWe  effect.  OsR- 
OHUS  BOODUI  V.  *""'»  JASomAtK 

[I.  Ij.  B.,  e  Bom..  871 

&<  AxuiMi  Tngux  V.  Kixud  Bpnmxs  m 

WuTixa  CvMsust  .  Z.  In  R,  1  Bom,  890 

10^ Conaent  of  putlea— Jfote- 

rtoJ  aI(«ra(*o»  ^  (toeiwwa<.~A  material  alteration 
made  afta  exeoatlon  doei  not  vitiate  a  deed,  if  it  ba 
■Mde  with  the  oonaent  of  aU  the  partifla.  luo 
llABO)aDv.BAjFAnu  .  LZbB.,10Bom.»487 

UML  — VrftodTaaut  altAratlon  of 

doemiMnt,  BAet  at—Snglith  lam  how  far 
t^UeMt  m  mofattil. — In  a  evlt  brongbt  to  es- 
oonr  B8U>  prineipekl  and  intenet  dns  anaoidlng 
to  tlM  tenni  of  a  reriiteied  nuntgage  bond,,  it  wae 
fcmnd  tlwt  the  pUntiff  had  frandnkutl;  altered  the 
tw^  of  tbe  bend  prior  to  r^ialntien(l}by  inaert- 
teg  a  eonAtfam  muing  the  whole  anm  parable  upon 
manU  of  pa;msnt  A  an;  iuitalment,  ioA  (3).  by 


sfe 


tad  is  Ui  wrtttot  gtatement  that  he  had  reoeired 
eniain  potion  of  the  coniidaatiao   for  the  bond 
from  the  plalntiir.    At  the  trial  the  pUintifl  dhlmed 


M€«rdlng  to  Uie  terma  <k  the  bond  at  exeoated  by 
defoidant,  £^>MbytlwFnnBanohfElUij|,  Offg, 
C.J.,  Humruu  Attix,  Smoarm,  Paxkib,  and 
BUSLZT,  JJ.)  that  the  nit  mut  be  ditmimwd. 
Ftr  EnMX  and  IfUTTViuu  Attab,  JJ.— The 
decithn  in  SammmsKtm't  earn,  iMad^  »7>  U  In 


COBTBAOT— muMmmL 

8.  ALTSBATION  OF  CONTBACTS— nMfnwnl'. 
oonEoimity  with  the  law  of  Bbgland.  J^n-EiKirur, 
HwToiujra,  Poxme,  and  HiXDUnr,  JJ.— The  rale  in 
XatUf  V,  MillM-  Uin  enMODanos  with  eqnity  wad 
good  oonadence  and  applicable  to  the  mafnmiL  Far- 
Himusua  Art  am,  J. — That  rnle  ia  mora  pwal  **<"• 
e^ytable,  but,  having  been  adopted  by  the  Coorta 
a&ea  1S0&  mnetba  followed.  CsaminmiMas  «-.. 
U  .  I-IkB..  9  Mad.,  88a 

Mt*tmtio»    i« 

maUriat  part—Bffiet  i^f  alttratiom  at  vMaiiaa 
doemmnt—rtaiug  ^f  imtmmH  Ig,  #m#Wm«  ^ 
mortfage  imtnmtat.—  'Br  anagManutit  entered  into, 
between  pluntlff  and  detOidant^  predeoettoci  in. 
title  pUnttf  nndertcok  to  aell  and  eooT<9  oertain. 
laude  to  the  pnrehaaen  and  to  allow  Ivtlf  the  pnr~ 
diaes  mimey  to  remain  at  intereat  for  three  jma  <m. 
eecority  of  the  Undi  aold,  PhOntiffe  mo^  waa. 
aUr^  aa  alao  Ui  aoo,  wfao  laaa  Om  a  minor.  In. 
oidCT  to  protect  the  puehaaen  ftem  any  da&na  by  the 
nld  mother  or  eon  aa  agalttit  the  laodaao  agreed  to  b* 
iold,  rltlit'ff  frtrthfr  agrmiii  trr  gfrn  thnpurfhiwiie  a 
bond  indwnnifying  than  tron  any  ineh  or  oUur 
daiiDf.  Plaintaff.mpnnnauoeoftheiddagTeemeut., 
duly  ewnited  a  eaDTmnoe  of  the  land*  t  be  ako 

Sre  the  pniebaaenanbidoniii^inicapeototcUmB 
hie  moths  aa  agMiwt  the  luda.  TTir  purnheiwi 
CMoated  a  mrortgage  over  the  land*  in  pieHtHr* 
bronn  in  which  ue  bdennity  to  be  Aunlabed  by- 

ElainUfl  wai  at  flnt  refeired  to  bi  goieral  tema,. 
at  the  docnment  oonclnded  with  tiie  wnrdih  "  a. 
•eearit;  dwnliil  be  tnmiihed  for  thie  nun  <»  aoooont. 
of  the  minor  on^."  The  balanoe  of  pnichaae  mMie^ 
m>  aeenred  not  having  been  pud>  pUntjifbroaglA  ». 
enlt  for  tbe  ml*  of  the  mDr^ngeilan^  ud  before 
doingee  tendered  an  fiidemntty  pretectlbK  the  bteo— 
dtnto  aotinet  any  cUm*  that  mif^t  be  made  ai 
agalaatthe  landa  by  the  jd^ntilFi  i^  minorioo. 
tl  waa  fonnd  that  the  word*  "  for  Uie  miner  tmly  "' 
had  been  added  to  the  mortgage  inatanment  after  it*i 
eieeatioD.  On  iti  belngoratendedthatthe  alteration 
waa  a  material  one  and  vitiated  the  docnnait,  and: 
Uiat  the  mit,  bdng  baaed  on  the  alteied  dbcnmentn 
muit  fall,  and  that  the  tender  of  a  geBeral  guarantee 
aa  cirigiaaUy  ^reed  npon  wu  a  coodUion  precedent 
to  the  plaintifra  right  to  eoe, — Mtld  per  COLim^, 
C^.,  and  Baaaov,  J.  ^n  an  ozder  oaDing  for  a. 
flndlbg  aa  to  whether  tlie  altetstian  had  baoi  made 
with  the  morteagor'i  oonaoitX  that  the  mortgage: 
iniOnineDt  haT&g  lavTlded  tor  aeonrity  to  be  pVeai 
by  pWntlft  in  geoval  temu,  the  addiUim  ^  Hht 
woidi  "  for  the  minv  only  "  reaMcted  the  liability  of 
the  property  to  be  given  by  ph^tiff  ae  eeoBiity- 
to  claim*  made  1]v  tbe  nid  nunor  eon.  It  diminlelied' 
the  gnanntee  to  be  givoi  by  plaintiJt  againtt  claim*' 
1]y  the  mother  or  otberi.  Itwaithnaan  alteration  in 
a  material  part  ct  the  doenment,  and  wonld  viUate  tt 
aa  m  baria  for  the  plaintUP'a  rait  nnkrn  the  ph^tifT 
conld  ehow  that  the  altcmtioD  had  been  made  with  tlw 


made  without  the  mortgagtv**  ooiaeat. 
Meld,  SoBUXunA  Attax,  Cfffg.  CJ.,  and  Hooh^l 
J.  (O'FAUILL.  Xi^wntiDg),  that  ontheexeeoUooi 


lizcdbyGoOt^Ic 


) 


NQmi  OF  CASES. 
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OOHTBACJT— conhnwrf. 

6.  ALTBBATION  OF  COHTBACT»-oMif>iHM<i. 
of  tbe  mortg^a  initmmeni  any  int«rat  in  tbe  pro- 
perty compriaed  tbarein  *t  once  become  T«t«d  in  the 
pUatiit )  thkt^nioh  intercat  wnanot,  uid  could  not 
have  been,  diveeted  from  liim  by  the  'aubieqnent 
ftddition  of  the  trorit  referred  to,  &nd  that  in  aiking 
fuT  tbe  ikle  of  the  land  pluutiff  wu  leeking  to 
eufoTO^  not  a.  right  retting  dd  tbs  eontnct  or 
coTsnmt,  bnt  one  ui^ng  by  operation  of  law  with 
refercmoe  to  the  vested  Intereit  created  by  the  iiiitm< 
ment  haTins  been  executed ;  that,  tboagh  reference 
wa«  made  in  the  plaint  to  the  proviotona  rel&t- 
ii%  to  the  nutt'^age  initmment  in  ita  altered 
fUte,  nch  raferoKe  was  not  an  naential  port  of 
plaintlirt  cMie  of  ution,  and  that  the  mit  was 
not  neoeMftiil}  bued  no  the  altered  inrtmment ;  that 
the  eiecnHm  of  m  Mcnitty  bond  in  termB  of  the 
■mfaage  Itutenount  baforg  it  waa  altered  wm  not  » 
eaD<Utloa  pMctdoit,  and  the  aoit  wai  niitainabli^ 
tbcmgh  DO  iseh  MOQiity  bad  been  given  before  Uie 
itutitntioD  of  the  mlt )  and  that  (the  qnartion  of 
damage*  not  ariilng)  plaintifl  w»e  entitled  to  a 
decree  on  the  mortgiige  mrtmiM&t,  which  wonld  alao 
proTida  that  he  nmit  farniib  a  proper  ncniity  bond 
before  an  order  abiolnte  would  be  paHed.  JV 
OTaexbu,  J.-That.  inaemuch  ai  the  antt  wa> 
baaed,  not  on  the  tranifeiTed  right,  bnt  on  the  altered 
docament,  and  at  no  obligation  liiui  oa  yet  attached 
under  the  noaltered  docmiiBDt,  tbe  auit  ibnnld  be  dia- 
miMed ;  that  the  defcndanti'  liability  waa  contingent 
upon  Uie  prior  eieentlan  by  pluntifl  of  a  general 
guarantee  and  not  of  the  limited  one  which  he,  relying 
on  the  fiandnlent  slter^ion,  bad  tendered  ;  that 
where  an  agreement  hag,  aa  to  one  of  the  partie*, 
been  wholly  executed,  the  altered  contract  may  be 
given  in  evidence  of  the  correlatiTe  obligation*  in- 
curred by  the  other  party  j  bnt  that  here  the  agree- 
.  _..._..f..      .  .    ■  to  rjp^ynient  of  the  porchaae 


a  far  aa  it  related  U 


ment  by  the  pluntifl  of  the  prior  obligatit 
a  proper  guarantee  i  and  that  a  contUtional  decree 
upon  a  proper  aeonrity  bond  being  eiecnted  could  not 
be  givcm.  SiiBSiHiLuru  Atyak  c.  SBiaBiri  Airiir 
[LIi.B^aSMad.,  187 

107 Addition  of  fiOee  attesta- 

tion—Boad— Material  alteralio*  oj  a  doeument. 
— InanacUon  on  anatteated  initmment  not  required 
by  law  tobe  atte«t«d,  the  obligee,  wMle  the  inatm- 
ment  waa  in  Us  poaaeadon  and  custody,  got  anotha 
atteiting  dgnatnre  added  to  it  by  a  man  who  hod  not. 
In  fact,  wttneaaed  the  execution  of  it  by  the  obligor. 
Stld  that,  altlwngb  the  alteration  did  not  vary 
the  cMitiBct,  it  waa  material  in  the  lenae  of  atating  a 
falaebood,  either  eiprenly  or  by  implication,  by  way 
a<  increadng  the  apparent  evidence  of  ita  genaiDfTwM, 
and  that  the  obligee  could  not  eue  upon  it.  Sitabak 
Ebibhha  v.  Djui  Dxtui    .  I.  L.  R^  7  Bom.,  41S 

108- — — — - —  Interpolation  of  name  of 
wltneH,  SBbot  ot—Documttit  *oi  mgmriag  at- 
UttaUo»~Malerial  uKaraftoa.— The  interpolation 
of  the  name  of  a  wilneas  in  document  which  need 
not  be  attcrted  la  not  a  material  alteration  that  would 


COMTltACT— e  ontinutd. 

B.  AI/r£BATION  OF  CONTBACTS—caaftmifir: 
V.  Dapi  Dazaji,  I.  L.  S.,  7  Bom.,  416,  diaeented  from, 
HOHiaB  ChCNDBB  CsATTBItJI  V.  KaHIMT   KCkCAXI 

Dabia    .        .        .        .  L  L.  B.,  IS  Calc  813- 

109. Addition  of  nama  of  atteBt* 

ing  ^tnesa  —Forged  atlttiatio*. — In  a  auit  on  a 
hypothecation  bond,  dated  before  the  Transfer  of 
^operty  Act  came  into  operation,  and  executed  in 
favour  of  the  plaintiff  by  the  father  (deceased)  of' 
defendant  Vo.  1,  it  appeared  that,  after  the  bond  had 
come  into  the  banda  of  the  plaintifl,  the  name  of 
defendant  No.  1  had  been  added  as  that  of  an  attest- 
ing wltneaa,  and  that  thiswas  a  forgery.  Mild  (hat 
the  plaintiff  waa  not  precluded  from  recovering  by 
reaaon  of  this  alteration  in  the  bond  sued  on.  &am- 
ATTAX  V.  SHAnowAM  .  I.  Ii.  B^  IB  Kadq  70 
Ua ■—  KatarUl  •Iteration  — .^.M,'- 

tio%  of  •  wifMaf'a  tiynatar*  ti^Megiunt  to  e*ac«- 
tii>»  oft\t  iofu;.— The  fact  that  tbe  ngnatnre  of  an 
atteatmg  witnesa  ha>  been  affixed  to  a  bond  after 
execution  ia  not  a  matsrial  alteration,  and  doee  not 
make  the  bond  void.  Vikxatbie  Psabrd  v.  Baba 
SVBBA.TA  .  L  I..  B.,  18  BonL,  4« 

(!)  ^lasauaifm  bx  xm  Cocsi  fisvtvruaui 

Covtxacfb). 
IIL  - 

/,  wiCAi  _    ,  .  .     

power,  without  the  conisnt  of  the  parties,  to  alter  tb» 

cantiact,  or  inbstitute  for  it  terms  whiiji  the  Court 

may  prefer.    Baseo  Qobibii  PA&Aima  c.  Difceumb 

[I.  Ii.  B.,  4  Bom.,  8e 

EoTOO  B,  Ko  P*i  Tah  .  6  W.  H.,  806 

DiaAKBTBRB  DABU  v.  NtnrDOOFAI:  Bahiuei 

p.  W.  B„  MlB..  1 

Bnt  *w  JcDOBCssn  Bkuotabb  d.  Mirzxnf 
KowuBB  .  1  W.  B.,  UiB.,  8 

lli ■ .  Poawr  of  Cfof 

entmmt  i«  ititsMMtiv*  capaeitj/.—lt  ia  not  within 
the  power  of  a  Court  of  law,  in  the  face  of  the 
contracts  originally  made  between  the  mula-vargdart 
(superior  holders)  and  their  mul-gunidaiu  (perma- 
nent tenants)  to  relieve  the  former  from  the  hard- 
ship caused  to  them  by  reason  of  the  enhancement 
by  Qovernment  of  the  twrssmant  on  their  lands  to 
an  amaunt  exceeding  or  equal  to  the  rent  recdved  by 
Uiem  (mula-VH^dara)  from  the  mnla-gahudara.  It  ia 
doubtful  whether  Qovemment,  in  ita  executive  capa- 
city, haa  any  mora  power  than  Conrta  of  law  to  in- 
terfere with  contracts  made  between  private  pcncoa. 
The  remedy  lie*  rather  in  the  handa  of  the  Legisla- 
ture.   Saitoa  v.  Bcsa  Hbosi 

[I.  I^  B,  4  Bom.,  478 

113.- 


-  Ifatnre  of  a  Iteration. —The 

Cuort  should  not  by  its  decree  make  for  the  parties  a 
diflarent  contract  From  that  which  they  themaelrti 
had  entered  into.  Bala  Talad  Baitku  e.  Oabah 
AiitTAirr  KcixAun 

[3  Bom.,  176 :  Snd  Ed.,  188 

114. Ineqaitable  agreementfl  — 

AlUratio*  of  rata  of  inUntt—Aet  XXVIII  t^f 
8  a 
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S.  ALTSBATIOK  OF  COMPACTS— onHfiMMd. 


isterait  wluch  the  partial  aay  have  &(peed  upon  ih^ 
1>e  Kwwded,  in  no  way  prevents  »  Civil  Court  in 
India,  wluch  adnsnisteri  both  Ian'  and  equity,  from 
exaauniDg  into  tlie  character  of  agreetnenU  made 
hetveen  pencou,  mch  u  mortgagor  and  mortngeei 
trnitM  and  eMivi  que  troA,  beiveoi  whom  *  rdawo 
exiati,  enabling;  one  party  to  take  adTantage  of  tba 
other,  and  from  declining  to  enforce  inob  agreeoMnti 
when  they  are  nhown  to  b«  unfair  and  extortionate. 

[4  Bom,  A.  CI,  SOa 

116. F<nrar  of  Colleotor  to  idtar 

oontfsot. — The  Collertar,  when  he  ha*  to  anqoira 
Into  «aatneta  Mireen  the  partiei,  aod  to  d«terndne 
whether  a  breads  of  any  euch  eantraot  haa  bMn  com- 
mittedi  cannot,  npon  la^^ond  eonrideTationa  of 
eqaHy,  let  arid*  Outt  whuA  U>e  parttei  hare  deU- 
Mtately  agreed  npon  between  themwlTea,  and  mbetl- 
tste  ftirther  t«nni  of  hia  own.  Rui  Cooiux  Bedt- 
•tMmaiHE  «.&ui  CooiUK  Sin     .  7  W.  IL,  ISS 

lie,  —  Snlfc  to  Mt  s«ld«  a«roe- 

mMit — ^ttil%re  nf  eo»»id*raHom. — A  pencn  caanet 
sue  to  Ht  aaide  an  agreenuMt  mder  wUch  he  bai 
lent  money  on  lecurity  of  a  leaae  of  land  labject 
to  eiteniico  in  the  evoit  of  defloieney  in  the  aiieti, 
nnleu  be  ibowi  each  groai  andexceutve  deficiency  in 
the  Bteeta  ai  amonnt*  to  a  bihire  of  the  comlderatiim 
and  deprivea  him  of  the  eecnrity  tor  hli  money,  and 
Dulm  he  alio  ihowethat  thii  deficiency  wm  earned 
b;  the  repreaentatirmi  of  the  party  to  whom  be  lent 
the  nmey,  and  in  epiti  of  doe  care  and  ^ligenoe  on 
bii  own  part.  VUsawot  BoeBKO  e.  Oehot  Na- 
BAIH  Faui. 4  W.  XL,  70 

117. AppU(»ttoii  to  aatar  ocm- 

tnuit  with  regard  to  paTment  of  rant— 
SVa«d. — An  application  td  hare  a  contntct  altered  in 
regard  to  ttie  uaonnt  of  rent  to  be  paid  nnder  it 
to  fntnre  cannot  be  generally  entcrteined  by  a  CHril 
Conrt.  which  can  only  reform  a  contract  io  m  to  make 
it*  tenm  aecord  witn  tiie  iriginal  intentlanf  of  the 
nrlitB.  WboK  a  puiy  waa  iudooed  to  agree  by 
fnadnlrat  uiarepreMntatian,  tUi  may  entitle  hSm  to 
•vindaflontraetaltogeUiar-.  bnt  if  heaUdeeby  ]t,ha 
oaniKit  have  iti  teimi  altered  by  the  CMX  Conrt. 
NiLiunnB  SixsB  I>ao  «.  Imitb  Qaotnm  QHOSAt 

118. . Oroaads  fbr  settlnK  saido 

'■  rtatametU  of 


irtgage 
leoDdy 


a  written  agreement  by  a  debtor  to  pay  bis  debt 
by  initaliaaitii  secnring  the  payment  by  i 
of  land,  the  amount  of  the  debts  wu  e 
(tated  to  bo  greater  than  it  actually  wai. 
on  the  agreemoit, — Bild  that  fuch  an  error  wa* 
grouud  f^  reforming  the  acoonnt.  hot  not  for  sotting 
•aide  the  agreement.  Srb  QoECt  Dabs  Oofal 
Qass  v.  Ucrsu 

[I.Ii.B.,SCala,60S:  SaL.B.,I5e 

lift Bffbct   of  miarepresenta- 

tion  b7  a.  v^rtr  m  to  put  ot  the  aal^oot- 
matt«r  ff  ft  oontrMb— Where  me  party  indncts 
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been  obtained  fravdnlently.  Wher«  a  tenant  l_ 
execated  a  kabuBat  eont^oing  a  ttipnlnHon  wUeb 
the  landlord  had  told  him  would  not  be  eofcrced, 
the  toiaot  oanM  not  be  hdd  to  hare  SMSnted  to  1^ 
and  the  kabnUat  wm  not  the  real  aareement  between 
the  paitiea.  Pbsiab  CBrmvB  QKora  v.  Hoont- 
DBOKATH  Ppskah  .  .  I.  Zh  B.,  17  Oftlo,  an 
[L.  R,  16  L  A,  889 

190, Xxseatlon  of d«ad  Obtained 

by  miMteptWMatatAija—Caneatlatio*  of  t^na- 
tmr*—Caitraet  Aot,  n.  18  niul  19—Br»Hii  of  (Mjr 
— OrHmtrif  JUigmiat.-^T^  Arm  ol  ITImI  ft  Co. 
having  luapcnded  pajia«art,  a  nnera]  meeUi^  of 
creditcn  waa  oonveM^  at  whloh  H  wa*  nnanhnmuly 
naolved  that  the  bnilMM  ot  Ute  firm  ihonld  be 
wovod  np  by  Tolantary  DqiddaUaD  nndv  lite  raps- 
rlaicn  of  a  ooramittee  I  and  tint  the  wbtding  up  mold 
be  ecindn«ted  by  two  tiiateca  Bcdar  Oe  anpervUoa 
and  eqmtool  of  Oe  Mid  eommMee.  At  a  *Dba»- 
qaent  maetli^  ot  the  cncUton  the  abore  reeoliitioiw 
were  ooDflnaed,  and  It  i        ■    ■•       — «  — *  ■■   ■ 


thii  hat  reKdotian  waa  atnngly  pieaKct  npon  the 
meeting  by  the  ecdioitor  tor  the  innlTsnt  firm  on 
the  ground  that  the  mode  ot  nrDcednre  therein  pro- 
posed waa  propowd  aolelj  In  the  interat  of  the  ett- 
ditori.  He  (mtiroly  repuAtted  the  Mes  Siat  tha 
'  the  fins  were  to  obtain  ray  benefit  by 


eitber  dt  the  meetinn  i:^  any  releaie  to  be  S^jan 
tothepartiei.  The  plijnta&  were  credtton  ot  Wco! 
ft  Coq  and  R,  8,  and  B  were  Hielr  wpeetlTe  agent* 
in  Bombay.  X,  S,  and  £  attended  the  Mid  ma*- 
ingi  on  the  plaln^i*  behalf,  and  were  apptdnted 
member*  of  the  committee  of  nipcrvlBkRi  aaa  control, 
A  few  days  after  the  hMt-nentioDed  meeting,  Jf,  one 
of  the  partner*  ot  the  huolr<nt  finn,  oalteanpaii  S, 
who  at  the  time  wm  Aeply  engaged  in  preedng 
an  important  buitnea*.  Jf  proAicedadeadwhidihad 
been  prepared  by  the  eoIicitoTi  of  the  firm,  and  whieh 
canCaiaed  a  elauM  by  wUeh  the  croditon,  in  ocn* 
■Idemtbn  ot  the  asrignment  of  the  e*tate  to  truiteei, 
releaeed  and  ffiicharged  the  member*  of  the  flm  faon 
an  cloimi.  JTwm  aware  of  the  eiiatcttea  ottka 
releaae  in  the  di>ed.  He  aaked  5  to  execute  tho  deed 
stating  that  it  wu  "  Uie  tnut  deed."  '  S  reqaagted 
Jt  to  leave  the  doonmen^  laying  that  he  would  go 
over  it  and  return  it  in  the  course  of  the  d^, 
Afthen  eameitlypreesedhim  to  eieante  the  document 
at  nnce.  itating  that  It  wm  of  the  utmost  impartauM 
that  00  time  should  be  loe^  a*  the  native  creditais 
were  comhig  to  his  ofllce,  and  that  it  WM  neeeawry 
that  all  the  member*  of  the  committee  ot  luparridon 
should  rign  flnt.  S  objected  to  ligu  the  document 
without  readins  ft,  and  Af  tbenmpoD  led  Urn  to 
(Oppose  that  the  deed  only  carried  out  what  was 
agreed  to  at  the  creditor**  meeting.  Upon  the  taitli 
pi  that  awnranee,  B  execnted  the  deed  im  behalf  ot 
the  AretpUntat*  in  tiwbaHef  that  it  watnotUv 
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S.  jU/TKBAnOM  OF  COHTBAeiS-MiaMHMd. 
nm  U»a  m  MrigiwiHnt  to  tntteni  for  th«  btnatt  of 
(mdttaifc  BsbMqMnU^,  on  the  wms  d>7,  Jftook 
the  dcid  to  4  ud  Mkad  him  to  Oga.  B  wm 
■In  «i|^«d  in  i»  mlim  biuiiieH,  iitd  aiked  Jf  to 
Iwv*  t&  dMd  tor  pcroMli  but  M  dsto  the  mibo 
TMion  to  net  doing  *>  that  )m  bad  nVcn  to  £,  ukd 
fnthar  lUted  tint  £  had  d^ied,  udUMtlMCJO 


ofthtMegadfUiitilbwithaatrndiiwtt.  Jfontha 
■OM  dur  took  tlM  dMd,  with  the  tflgiutnre  of  A  lod 
8  aHMW  thneh^  to  A  wbo 


0  engafsd 
H.    After 


h>fiii^imliiiiliii>t.  miiTm>iii11i[iii  tii  il^ii  II 
MM  tamttrmUoa  3  old  to  Jf :  "  The  dead.  Uun, 
U  MVtly  an  Hrignnant  of  Ih*  imft  dteote  for  the 
*"  -."MidJrN^edlnaeftnnnitiTfl.  fthen 
*  *  tiie  tUrd  piMBtift  euonted  the  deed 
...  _DgItjbeU«TinK)t  tobeiiMrdvaiiiMign. 
the  MUto  to  the  tru*Mi.    On  the  tUh 


witbortmangltil 


Oetobtr,  X  maAB  he^d 
lelcMe  by  the  erediton  to  tbedebton,  andon  the  16tt> 
Oetober  8  wm  alio  tot  the  fait  tiwe  faifonDed  of  it. 
Ob  Iks  10th  Oetabei  JE  and  5  wrcto  a  latter  to  M, 
lepnArtiiig  their  rfgnatnna,  andrcfaiing  tobeboBnd 
bv  tlM  deed ;  end  on  Uie  seth  October,  3  onMd  a 
dnUar  letter  to  be  written  to  M't  eoHcHor.  The 
^•Intifi  nied  to  have  the  ttgnatnTei  of  thcb  nid 
tgttita  ud  manager*  HTerall;  oancelled,  and  to 
tave  U  deelarad  that  the  deed  w ai  not  binding  on  the 
plabUA.  Stld  that,  haiing  regard  to  what  paaeed 
at  the  msetinge  of  crediton,  tbs  deed,  eo  fu  a«  it 
opeiated  ae  a  rdeaee,  wm  a  different  deed  from  that 
which  it,  S,  and  B  either  intended  to  exfcnte,  or 
thoi^ht  they  were  executing  when  they  aflied  tbtir 
•Ignatnni,  and  that  not  having  read  the  dee^  bot 
baTlng  triuted  to  Jf  to  faiftsm  them  a*  to  it*  eon- 
tent*,  their  dgnatarea  oonld  not  be  hdd  to  be  a  eon- 
eeat  to  Ita  content*,  and  that,  Hierefbre,  (O  hr  aa  the 
deed  opowted  a*  a  releaae,  their  aiffnatnrea  were  nnlL 
StU,  al*o,  that  nndn  t^  ^eebu  drcnButaace*  of 
the  ease  it  became  the  doty  of  Jfto  commnnieate  to 
X,4and  J  theeiieteneeotthereleaM^  and  that,  not 
having  done  •»,  he  committed  a  breach  of  duty  radi  a* 


h  S>  ^  and  S  hmi  not  the  mean*  of  diKorer- 

isg-  the  tanitb  with  ordinary  diHgence,  and  tlut  the 

eieepdan  to  a.  19  of  the  C«itt«et  Ad  wm  not  appli- 

oiUe.    Ohmhtju  Bank  Co&poBinoir  e.  FmuKa 

p.Ji.B.^8  Bom.,  S4S 

ISL Bxecrotion  of  de«d  obtftfnad 

by  tteiidtileiit  miarepreBentatiini — Marriag* 
pfMtmtt,  SwU  to  rteentr  value  of.— A  entered  faito 
a  eeutiaet  with  B  for  the  nnrriage  of  bii  dan^tar  C, 
n#  oarriage  wai  dnly  performed,  bnt  C  wa*  never 
aant  to  the  bmw  of  A,  and  £  tberenpts  inetitnted  a 
•tittoeompelOto  live  w4th  Um  « bnt  the  *ait  wat 


iavaHd,  it  bdng  fmuid  that  C  waa  et  age  at  Hie  time 
ol  tU  Barrfag^  and  tint  hwoOMnt  wa*  not  gtra. 


COirrBACT— aM^aaei;. 

S.  ALtBHATION  OF  COKTBACTS-otnrftM*!. 
In  a  nit  brought  by  B  againat  A,  to  recover  aa 
damage*  the  vi^ae  of  eertaia  preeent*  be  alleged  ha 
had  made  to  Ci  fiunily  in  connderatioD  of  tho 
marriage, — Seld  that  the  pl^tilf  wai  not  entitled 
to  reoova  nnlni  he  c«ald  ^ow  taaadalent  repretent- 
attona  on  tiie  part  of  the  defendant*  in  conaeqnenoa 
of  which  ha  wa*  Indnoed  to  oontraet  the  marrtaee 
and  inear  the  expenaea  eonght  to  be  reoovend.  "An 
oaae  waa  remanded  for  the  trial  of  the  iMne  of  band. 


aa.-  ..    .    _ 

aradltor  fbr  addltioiutl  nm  OB  poatpoiw- 

ment  of  Mtle  IneoEeoatlon.— Wherea  jo<tement- 
dabtoc  agreed  to  pay  an  adcGUenal  *Qm,and(Atuiied 
poatponement  of  the  mIb  of  hli  property, — Stld  that 
Um  atipnlation  waa  not  one  wluoh  the  Court*  could 
decline  to  enforae.  Sooks  Bajc  «.  Nuput  Soran 
[8  Agra,  67 

U8l Xatenst  rt  «xoTbltttnt  nt« 

— /aa;«tia£I<  eoairwt— WjiWoMoa  ia  ihrar  for 
pagmtrnt  nfinttrttt  at  Ugk  rate.— The  plaintif  ad- 
TBoeed  Buoey  to  the  deteadant*  on  an  iktar,  by 
wluch  it  wa*  agreed  that  he  waa  to  allow  them  to 
dnnronhimto  tbeeiteiit  of  B»U)00 within  three 
vear^  the  i^aintUt  to  itfj  himaslf  by  having  an 
1  jaia  of  the  defendanta'  ehare  in  eeitaln  propaity 
which  hia  loan  waa  to  aid  them  Id  leeovMing.  A 
4«niia  ihare  o<  the  proflta,  after  dadoetlng  Ootov- 
mant  ravenne  and  ezpoiHa,  wa*  to  go  in  payment  of 
intereat  en  the  money  tent  j  baU  M  the  — —'-'-g 
tlir*e4onrtii*  to  an  towai!di  payment  of  the  prineipi^ 
andthe  other  half  to  UiedeC*Dtert«.  If  at  Aa  end  of 
the  term  Biy  balanoerMo^neddnetotheplahrtll^tta 
defendant*  were  to  pay  it  withlnttteatat  Mpcr  a«at. 
It  the  drfendantt  biled  to  give  the  ijaia,  tb^agieed 
to  pay  the  amoant  borrowed  with  intereat  at  0^  per 
oent.  per  ni«nsem.  The  ptaintifi  advanced  the  money 
and  obtained  a  receipt  therefor  from  the  defendanta. 
The  defendanta  failed  to  give  the  plaintifC  the  ijara. 
In  a  *alt  broi^bt  to  recover  the  enm  lent  bv  the 
pWntiS  with  Intereat,  the  firit  Court  gave  a  Oeciee 
fer  the  plaintiff  for  the  »um  clumed  with  btwe*t 
at  the  htgher  rato  •Upnlated  tor  in  the  ikrar,  vti.,  TS 

S-  cant.  On  appeal  by  the  dc&ndanti  to  the  High 
art, — Beld  that,  in  the  abaence  of  evidence  of  any 
fidadary  rebtion  between  the  partlei,  of  any  iippoal- 
tlon  or  miirepreaentation  on  the  part  id  the  pUnldt, 
or  any  wuit  of  eapadty  on  the  part  of  the  defen- 
dant*, and  there  behig  nothing  in  the  drcnmitanora 
which  led  to  the  eieention  of  the  iknr  to  ibow  that 
there  wm  any  eonatractlve  fraud  on  the  part  of  thO' 
plaintur,  or  Bnynndne  advantage  taken  by  bim,  the 
ecotraet  wm  not  one  which  the  Conrt  would  let  aiida 
M  being  nnreaaooable,  inequitoble,  or  oppreaeive  in 
ohaiaeter.  Okha  Khabhh  v.  Baonvsao  Cooitut 
BoT  CaowssaT 

[lSB.IbB^4(a:S0W.B^S17 

lU,  UaeiHueioiiahU 

agreeMtti-~Vt»rif. — The  detaidant  boirowed  a  lum 
(tf  money  from  the  plaintiff,  a  pnifetitnnal  miniey- 
lendv,  aad  agreed  by  hia  boHd  to  r^y  the  principal 
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DIGEST  OF  CASES. 


CONTBACT— eoHt^MAl. 
B.  ALTEBATION  OF  COKTEACTS— dMriiiwei. 
witb  iotereit  »t  36  per  cent,  per  annum.  The  defm- 
duit  having  made  default  in  pajoieiit,  the  plaintiff 
hronght  the  present  mit.  The  defendant  pl(>aded  hit 
minority.  Tha  Court  found  ho  was  ntjt  a  minor  at 
the  time  he  entered  into  the  contract,  bat  on  the 
merit*  of  tbe  cue  the  lower  Court  (Phbab,  J.)  found 
that  the  agreement  «aiiincoiucii)itBble,andone  which 
a  Conit  of  Eqaity  would  not  enforce.  Stld  b;  the 
Appeal  Court  (Oabib,  CJ.,  and  MioPHBaaoii,  J.y,  in 
Koordance  with  the  decinoii  of  Phub,  J.,  that  the 
jltlntilf  wat  onl;  entitled  to  a  decree  tar  the  atnonnt 
Mtnallj  ttoeivea  by  the  defendant  from  him,  with 
intarert  it  0  per  emt.  HOTBooBVOHinc  Bor  «, 
BoosnsM  Nixioi  Dbb  .  I,  Xi,  B^  1  Oalo.,  108 

MB.  VUeonteiomihl* 

Ituyain—  Utmriou*  agreHH^f—Contrael  Act,  t.  7*. 
— FluntifF  muA  to  recoTei  B648-10.e,  nine  of  1,280 
pan*  of  paddy,  doe  under  an  account  dated  8th 

September  1876.  The  account,  on  a  cadian,  trai  for 
BS16  payable  with  13  per  cent,  intereit  within  fifteen 
dayi,aQd  io  de&nlt  plJdntitF  to  be  paid,  on  14th  Kov- 
embei  187B,  paddy  for  the  amoont  due  cslcalated  at 
the  rate  of  4  annai  7  plea  per  para.  Immediate!; 
after  the  aiecotion  of  this  agreement  the  price  of  rice 
loie,  the  defendant  did  not  pay  within  the  fifteen 
dayi,  and  in  the  plaint  inthiiaoit  the  price  of  rice  waa 
calculated  at  8  auuM  per  para.  Seld  that  the  bargun 
wai  nncomcionable.  Under  the  Contract  Act,  t.  74, 
in  a  caie  falling  within  iti  teroii  only  reasonable  com- 
penntion  could  be  giTen,  which  in  the  preeent  case 
would  be  intereit  at  a  umewbat  high  rate.  The  eon- 
tiact  in  effect  waa  tint,  if  the  principal  with  12  per 
cent,  were  not  paid  on  2i!nd  September,  double  the 
amoiujt  ihonld  be  payable  <m  the  16th  November. 
Such  a  oontiact  a  Court  of  Equity  would  not  enforce. 
YnmriAUju  Pittas  v.  Kubata  Meitok 

[L  I..  B.,  1  Mftd.,  349 

lfl8. Uneoiueitmailt 

iarffain — Furda-iiaihin  lady, — Fraud  apart,  a  loan 
to  a  purda-naihin  woman  from  her  own  muLhtor  at  an 
etorbitant  rate  of  Intereet,  the  wcnrity  bdng  ample, 
may  be  ahardaudunconacionahie  bargain  on  which  the 
contract  foraucb  rate  of  intereet  will  not  be  enforced. 
Benyou  T.  Cook,  L.  S.,  10  Ci.  Ap.,  889,  nferredto 
ftnd  followed.  Eakwi  Stthdasi  CaowSH&un  e. 
Kui  Psoesuno  Onoai  L  L.  R.  IS  Calc,  825 
[L.  B.,  IS  I.  A.,  ais 

137. Uadne     iuBxieaOB— Ground 

for  letting  atide  dted.—la  thii  caie  an  ikramamah, 
whereby  the  three  pl^ntiif»(twoof  them  being  under 
age)  parted  with  half  of  their  property,  without  con- 
■idtration,  whilit  not  fully  acqnunted  with  their 
righti,  without  profewional  advice,  and  dnring  a  state 
of  thing!  likely  to  overawe  them  and  materially 
alfect  the  free  ezerciao  of  thwr  will,  wa*  set  aaide. 
Pbhh  KABm  BiHSH  r.  Pabisbau  SmftH.  Pxjx 
'Sisixn  SiKOH  v.  BoousB  Nabaih  Siitbh 

[U  B.,  4  L  A.,  101 

laa Contract     Att 

(IXofW2),  :  IS,  Avard  made  tatdtr— Coercion— 
Ciril  Fretfdare  Code,  i:  BUS,  ffSff.— Under  1. 16  of 
the  Indian  Contact  Act,  1873,  •■  it  itood  b«fogr* 


COTSTPBACfr—eoniinnoi. 

B.  ALTEBATIOK  OP  CONTRACT8-*o«iia«eJ, 

amended  by  Act  VI  of  1890,  it  ie  not  mffldeDt,  in 
order  to  render  ,a  contract  voidable  on  account  of  andoa 
influence,  tb«t  the  party  clainung  to  avoid  the  con- 
tract ahonld  have  been  at  the  time  he  entered  into  tt  in 
a  itate  of  fear  amounting  to  mental  diitreii  which  en- 
feebled the  mind:  but  £are  muit  further  be  action 
of  aomeUnd,  the  employment  of  preBeure  orinfluenee 
by  or  on  behalf  of  the  other  party  to  the  contract, 
Jonet  v.  Merioneththira  Bnildingf  Soeietif,  L.  B., 
1892,  1  Ch.,  178,  refined  to.  Oobibdhax  Da«  «. 
Jai  Eusbx  Da*      .        .  Z.  !>.  B^  SB  AIL,  SM 


las.  • 


Volmnlarg 


tranfftr—Aet  IZ  o/  1873  fContraet  AetJ,  #.  M.— 
In  a  traniaction  brtwetn  two  panoua  where  one  ii  ■> 
dtnated  a*  to  be  under  the  eontrol  and  luflnoioe  of  Ow 
othw,  theConrtitatUaeouDtiyhaTe  toieethktnich 
other  doea  not  nndnly  and  nn&iriy  eserdae  that 
inflnence  and  oonteol  over  mdi  penon  tor  hii  own 
advantage  or  benefit,  or  for  the  advantage  or  benidt 
of  lome  religkiua  object  in  which  ha  ii  iatereated,  and 
will  call  upon  him  to  give  clear  and  oogent  jinnl  that 
the  tianeaction  compluned  of  was  mcb  a  one  as  th* 
law  would  Buppott  and  reoogniu.  Where  a  fldiMnary 
or  OBiMi-fldnciBry  relation  had  exiited,  Comti  (d! 
Equity  have  invuiably  placed  the  burden  of  mut^n- 
ing  the  traniaction  upon  the  party  ben^ted  by  it,  re- 
quiring him  to  ihow  that  it  was  of  va  unobjectionable 
character  and  one  which  it  on^ht  not  to  di^urb.  The 
exercise  of  thia  benefiml  junadiction  i*  net  confined 
to  cajiee  only  between  guardian  and  ward,  attorney 
and  client,  fatbm  and  aon,  but  the  relief  thui  granted 
■tanda  upon  a  general  principle  applying  to  all  the 
variety  rf  rolattona  in  which  dominion  may  be  eier- 
ciaed  by  one  peraon  over  another.  Th?  plaintiff,  who 
on  theideath  of  the  widow  of  hii  brother  became  en- 
titled to  the  estate  of  the  deceaaed,  fonnd  hinuelf 
reiiated  ra  hia  claim  by  wealthy  reWivet.  He  wat  a 
man  without  meaua.  The  defendant  took  Um  to  hia 
houie,  kept  bim  there,  found  hiin  all  the  mratejtot  the 
purpoae  of  carrying  on  hii  litigation  with  hii  relalivei, 
m  which  the  pluntiff  encceedad.  While  the  litigatiai 
for  mutation  of  namei  in  reaped  of  the  property  na 
pending  in  the  Revenue  Couit,  and  while  plaintiff 
WM  reiiding  with  tbe  defendant,  he  executed  the  Hie 
deed  in  favour  of  defoidant'a  brother  for  the  nominal 
coniideration  id  89,600.  or  half  Qa  property  he 
clumeds  and  agi^  ihortly  tSta  the  mntatioD  eate 
had  termiaatea  In  hi*  bvonr,  he  cseentcd  »de<d  of 
endowment  of  the  remaining  half  in  &Toni  of  * 
temple  founded  by  the  anceib^  of  the  defendant,  and 
in  which  the  defendant  wai  intereited,  and  tbe  remit 
waa  that  ph^tiff  wa*  left  ai  pixtr  ai  he  waa  when  he 
Crat  came  into  tbe  defendanf  ■  banis.  Plaintiff  ened  ' 
tor  canc*llatioQ  of  tbe  deed  of  endowment,  on  the 
groond  that  the  eame  had  been  obtwued  from  him  by 
thoeierci»e  of  undue  inflnmce  and  b  j  meani  of  fraud, 
and  obtained  ■  decree.  On  appeal  by  the  defendant 
it  wai  held  that,  looking  at  all  the  facti,  auch  a  rela- 
tion between  plaintiff  and  defendant  in  the  oonrie  of 
tbe  year  1SS6  bad  been  ertablished  a*  to  cait  upon 
the  latter  the  obligation  of  latiifjing  the  Court  that 
thetranaactioo,  which  waa  given  effect  toby  tbe  deed 
of  endowment,  wai  an  honeet  (owl  JUtt  tnUMctioa 
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WGKST  OP  CASES. 


CONntAOT — eo»tivi4d, 

B.  ALTERATION  OF  CONTRACTS— Mufiawnf. 

wad  one  Ihkt  ought  to  be  npbeld.    SctAh  Pu>*d  v. 

Parbtt  Lu    .         .         .      L  Xi.  B.,  10  All.,  636 

iSa ITDOOiuoltiDable  barsalii— 

dueitd  (•  advaneefi-om  tit  tmm  Unl—Inodeqaaeg  of 
eomidtralion — Oronlg  exorbitant  infertil.—Tae 
Conrt  will  altoid  DO  piot«ctlon  to  ptMoDB  who  ff  SlfoUy 
And  knowingly  enter  Into  extoiiionkte  and  uDresai>a- 
•ble  hsrgkiu.  It  ii  onl;  where  •  perean  bee  entered 
into  ta  extotUoDkte  bu^&in,  uid  it  ii  ibovm  that  he 
wa«  In  ignoTuice  of  the  unfair  nature  of  the  tranr- 
Action,   that  the  Conrt  b  jottifled  in  intofering 

MAOKIVTOBB  v.  WlKBBOVI 

[I.  L.  B^  4  Oalo,  187t  S  C.  I..  B-  4S3 
181.   — —   OppresaiTe  ooadlUonB  In 

dee  d — InadeguaCg  o^  eotuideration.—  Where 
money-lendan  dealing  with  ignorant,  illiterate  pea-- 
•autf  made  nae  of  the  neceratonl  poution  of  tloH 
peatanti,  who  were  aecking  to  raiis  a  anm  of  money 
for  the  porpoaa  of  (locking  and  tilling  their  londi, 
to  Impoae  upon  them  a  contract  in  the  form  of  a 
Bottgage,  h;  which  thnr  agreed  In  default  of  panc- 
(nal  utvuent  of  the  tialf  prcdace,  and  other  events, 
toaell  their  htnil  at  a  gnm  ondervalae,  vti.,  one-third 
of  the  amount  of  the  mortgage  debt,  wMch  in  ittelf 
waa  not  more  than  eqnal  to  half  the  valne  of  the 
annual  prodaee  of  the  land,  and  to  remun  liable 
totheremainUigtwo-ihirdBof  that  debt  with  intemt, 
and  even  tf  ua  default  dumld  iccnr  on  their  parts 
in  payment  of  a  moiety  of  the  annual  ptnducf, 
or  the  performance  of  tlieir  other  covenants,  and 
notwithgtanding  full  payment  of  the  principal,  to 
ConUnne  for  fifteen  yean  to  pay  the  half  produce  of 
the  landi  to  the  mc^tgageei,— ^<Iii  (reversing  the 
deereei  of  both  the  Coiirti  below)  that  the  deed  of 
'mortgage  ibonld  only  itand  aa  aecurity  for  the  pay- 
qient  of  the  principal  mm  of  B300,  and  interest  at 
9  per  cent.,  and  &  all  other  retpecti  ihonld  be  wt 
•MB  M  inequitable,  fraudulent,  and  grc  Illy  oppreMtve. 
Stld,  aUo>  that  if  in  execution  of  the  reverted 
decreeithelandihad  been  made  over  to  the  mortgagees 
af  pnrcha«en,  Uiey  ihonld  be  restored  to  the  mort- 
gagors, and  that  the  roiti,  profits,  and  produce  re- 
ceived by  the  morl^agee*  whUe  in  powessKin  shonld 
be  set  oft  on  account  against  the  said  principal 
sum  and  hiterest,  and  that  the  bslance  should  be  pud 
by  the  party  agidnst  whom  the  wme  might  be  found. 
Mere  inadequacy  of  oonsideTation,  unless  it  be  so 
great  aa  to  amount  to  evidence  of  fraud,  ii  not  suffi- 
cient giDDDd  for  letting  aude  a  contract,  or  refusing 
to  decree  ipecifie  peribrmanee  cf  it.  But  inadeqoacy 
of  c<  niideraticn  when  found  in  cinjnnction  with 
any  such  ether  circu distances  as  auppreshinn  of  true 
Yalue  of  property,  miioyreseutatir.Q,  fraud,  surprise, 
oppreinLn,  urgent  nec««»ity  f(r  money,  weakness  (f 
underataDding  or  even  ignmance,  is  an  ingredient 
which  weighs  powerfully  with  a  Conrt  of  Equity  iu 
ooneiderins  whether  It  shiiuld  set  aude  contracts,  or 
Kfusetot^ereespeciBcperfbrmao'eof  them.  Keoabi 
Bimr  v.  AixAKUiBHAi  .      .    3  Bom.,  A.  C„  II 

13SL Extorttonate  olaimB  made 

by  professional  persons  to  litigants—Fti/ii- 
eiarj  r»(ati6ntlkip.—il\  litigaata  ar«  aatitled  to  the 


COTSmitAffS—eontiimid^ 

.8.  ALTBBATION  OF  CONTBACTS-coatiMei;. 
protection  of  the  Court  from  extortionate  claims  made 
upon  them  by  those  whose  professional  aid  they  seek. 
Brokers  and  meddlers  in  litigation,  who  avul  them- 
selves of  the  weakness  and  iguorance  of  snitora  to 
obtain  from  than,  under  a  pretence  of  services  to  bo 
rendered,  engagements  for  the  payment  of  money, 
will  find  that  protection  will  be  afforded  by  tho 
Court  against  them  alsa  Booc  Nabaih  MiBk  d. 
Kuasi  Buc  SiHOB  Taitbikaic      .      an'. W., 67 

138. ^Fartles     dealing   on     un- 

eqoal  tennB-~lMrq»itable  ironiraet.~At»'aiamg 
that  the  nine  principles  are  applicable  here  as  iu  the 
English  Conrt  of  Chancery,  the  Hif^  Court  held 
that,  although  in  a  class  of  cases  without  positive 
fraud  a  contract  may  be  set  aside  nnlns  it  is  shown  to 
have  been  nutile  upon  adequate  consideration,  yet  as 
a  general  rule,  before  the  defendant  is  called  apon  to 
prove  that  be  has  given  full  value  for  property  sold 
to  him,  the  plaintiff  must  first  make  ont  that  the 
parties  to  the  bargain  were  dealing  on  terms  BO 
unequal  as  to  render  it  improper  for  a  Court  of  Jus> 
tice  to  enforce  any  contract  they  may  have  made,  un- 
less it  can  be  shiwn  that  the  contract  was  in  tact  one 
wluch  a  prudent  person  with  proper  advice  and  asrist- 
ance  might  well  have  made.  Jnso  BchuD'oo  Tb< 
VTAXEi  e.  EiBcic  SiDGB  S3  Vf.  XL(  341 

184.  . SiU/m  is  ««"- 

do«r,  SuU  to  tit  atida — i>are»i — Coareion^Fnmd 
—  Ormatdtonvtiich  relief  ia  gFa»Ud.S  S,  the 
widow  of  a  zamiudor,  having  for  valuable  considera- 
tion released  all  her  clums  on  her  husband's  estate 
in  favour  of  P"S,  her  husband's  brother,  by  a  deed 
executed  five  days  after  the  death  of  her  husband, 
brought  a  suit  against  F  S  to  set  adds  the  deed  of 
release  on  the  ground  that  it  was  obtained  by  threats 
and  frand,  and  to  recover  the  estate.  Beld  that 
it  was  not  aufflcioit  to  find  that  the  oonsent  given 
by  the  plaintiff  wa*  not  Caused  by  coercion  as  de- 
fined in  the  Contract  Act,  nor  by  dn^ss  as  knowD  to 
the  English  law;  bnt  that  the  qnestkma  to  be  de- 
eided  were,  (1)  nbether  nsdae  adrsntsge  had  been 
taken  of  the  plalntifTi  pomtion;  (S)  whrtber  the 
plaintiff  had  been  sufficiently  informed  as  to  her  rights 
bad  proper  advisers ;  (8}  whrther  the  oontract  waa 


an  anconscionable  or  "catching"  bargain.    BncHl 
1      LL.  B.,  8  Uad.,  804. 

'mitahlt  eon- 


BBITAITA   v.  jAaAPAIBl 

fraci.— In  a  suit  brought  upon  two  beads  for  B2fiQa 
and  fil,OlO,  rvpedivel;,  where  the  transaction  waa 
found  to  be  that  defendant's  property  having  been, 
about  to  be  sold  iu  eiecution  of  a  decree  for  a  sum 
much  more  than  ft3,000,  he  Was  made  to  appear  to 
borrow  frijm  the  plaintiff  at  76  per  cent,  interest 
63,000  which  were  immediatelv  applied  to  the  pay- 
ment cjf  the  debt,  the  defenJant  deriving  no  other 
beuifit,  and  the  plaintiff  not  bind  ng  himself  to  stay 
eiecution, — Raid  that  the  contract  in  these  bonds 
WIS  of  such  a  nature  as  to  involve  the  craclnsiou  that 
defenduit  wa*  imposed  upon,  and  was  not  a  free 
agsot ;  and  that  the  transaction  was  of  a  kind,  not  to 
be  supported  by  a  Court  of  Equity.  .  Lai.  Bisabeb 
AwirnBR  e.  BaouNiiK  Dbx  Ckaei.a]>ib 

[33  W.  B.,  49 
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8.  AJiTBBATION  0?  C0NTBACT8-«Mii<NM<f. 
U&  TTnoonBoloiiable  bArgaIn— 

Ths  Higli  Cmut  h  a  Coort  ot  sqoit;  powMM*  the 

Cer  ezeniHd  bj  the  Court  at  Chtnwry  of  gisnt- 
nOief  in  cesea  of  Mich  mMonedontUa  m  gnwilj 
imeqiul  and  opptearive  baigaitu  u  no  wan  M 
eTdinary  pnidanc«  would  entar  Into,  and  which,  fiom 
ihdr  natnis  ud  the  rdatire  podtiont  of  the  partiea, 
'i^MaprenunptionoftiaiidoTniidiiie influence.  The 
prindplM  opoD  irlikh  inch  reUef  ii  granted  apply  to 
eontracta  Is  which  eiceedtngljr  ooannu  conditiont 
Bfe  impowd  by  muney-leoden  apoQ  poor  and 
igDOTaot  pemu  in  roial  distiicta.  The  «xercife 
of  inch  power  baa  not  bean  affected  by  the  repeal  of 
the  niory  km.  Cheitarjitld  v.  Jatuuu,  9  Vu,, 
165,  CySorkt  V.  Bolimgbralie.  L.  B.,  a  Ap.  Cat., 
814,  ICarl  qf  Ayltt/ord  r.  Morrit,  L.  B.,  8  Ck. 
Ap.,  iBi,  Ifteill  T.  SMlling,  L.  B..  IS  Ci.  D, 
679,  and  Btswm  v.  Cook,  £.  B.,  10  CI.  Jp.,  S89, 
ref  ened  to.  An  illitoate  Ennni  in  the  poaitioa  of  a 
fCAMut  proprietor  execnted  a  mca^^^ge-deed  in 
XaTour  of  a  pTofeeaiooal  money-ltuder  to  whom  he 
owed  B97,  by  wbicb  he  agreed  to  pay  interest  on 
that  anm  at  the  rate  of  84  per  emt.  par  annnm 
at  componnd  intcrett.  He  further,  agreed  that 
"  dbaita"  or  a  yearly  flne  at  the  rat*  at  one  anna 
per  nipee  tbonld  be  idlowed  to  the  mortoagee,  to  b« 
calcnlated  by  yearly  reita  It  wai  alao  ptorided 
that  the  interert  ehonld  be  paid  from  Hhe  proflta 
of  certain  malikana  land  of  the  mortgagor,  and  that. 
It  the  intarett  were  not  pud  for  two  years,  the 
mortgagee  ihoold  be  pnt  ^  poeaemm  of  thii  land. 
Ai  eecQiity  for  the  debt,  a  lU  piei  umindari  ihare 


"dh»rt»"w»« 
a  per  rapes  would  be  added  at  the  end  of  every 
year,  not  only  to  the  prinolpal  mortgage-money,  but 
alao  to  the  intere«t  dae,  and  Uie  total  would  be 
again  regarded  ai  the  piindpal  anm  for  the  enniiag 
year.  Ten  jeare  after  the  date  of  the  mortgage,  the 
iDortgMor  brought  a  init  for  redemptin  on  ;pay- 
mant  at  only  B97  or  inch  ram  ai  the  Covrt  might 
determiaa  aa  dne  to  the  mortgagee.  At  that  time 
the  acooants  made  op  by  l£i  morUagee  ihowed 
that  the  debt  of  1197  wiUi  componnd  Intereat  had 
fwidlen  to  BS7S,  of  whioh  the  »dhar4a"  alone 
amoonted  to  Bill.  Slid  that  the  itipnlatlon  in 
the  deed  aa  to  "dharta"  waa  not  of  the  kind 
referred  to  In  a  74  of  the  Contract  Act  (IX  of  1873), 
and  that  there  waa  no  qneattcat  of  penalty,  but  thai^ 
loiAing  to  the  relatlTe  podtlont  of  the  parties  and 
ttie  noeonMdonable  and  oppreeaire  nature  d  the 
•Upnlation,  the  benefit  thereof  ibonld  be  fallowed 
to  the  mortgagee  and  the  mortgagor  permitted  to 
redeem  on  payment  of  the  mort^aee-money  and 
hiterert,  no  appeal  haring  been  predlerred  by  him 
fn>m  the  decree  of  the  flnt  Court  mskiag  redemp- 
tioD  mbject  to  the  payment  of  interert.  Laijj  v. 
BiM  PSABas  .  L  Ik  R,  e  All.,  74 

187.  Bond— Com- 

pamtd  inUrril, — In  a  rait  tor  the  recovery  of  a 
principal  mm  of  B99  due  upon  a  bond,  wiUi  com- 
^oQBd  intereat  at  2  per  cent  per  nenaem,  it   waa 


COZTTBACT— . 

«.  ALTEBATION  OF  OOSTBACTS  eemtl»M». 
found  that  adTsataee  waa  taken  by  Um  ^UnUS  of 
the  fact  that  the  d«tendant  waa  being  frawd  in  «m 
tahnli  t<a  immediate  payment  of  rertBoe  da^  to 
indnee  him  to  execute  the  bco^  eharglng  Mvpoand 
interrt  at  the  above^nntionad  nte,  BotwitiutMiUiW 
that  ample  eecnrity  waa  girea  by  lantnge  of  kadaS 
property.  It  was  alio  fonnd  ^at,  attlu«gl^  aadcr 
the  terms  of  the  bond,  the  pUntiff  had  power  to 
enfince  the  nine  at  any  tinie  by  biingtng  to  *ala  tha 
mortgaged  property,  he  had  wilfnIlyallDWad  tke  debt 
to  remain  ""tti*"**'^,  in  i^er  that  DonqMimd  intireit 
at  a  high  tate  mi^t  aoeanolato.  Slid  that  tUa 
bai-gsin  waa  a  hard  and  naeonadonritU  ott^  wUdi 
the  Court  had  andoaUed  paw«  to  refosc  to  enfme^ 
and  which,  under  all  the  otcvmitancei^  It  wmdd  be 
unreasonable  and  unequitable  foe  a  Conrt  of  JostiM 
to  give  full  effect  to ;  and  that,  under  the  drou^ 
stances,  compound  interest  ahould  not  be  allowed. 
Samini  Stii^ari  CiaodirtMi  v.  EaU  JVm««M 
GioM,  I.  L.  £.,  13  Calc.,  ass,  Btgmtm  t.  Coob, 
L.  B.,  10  Ch.  Ap.,  389,  and  iatl  v.  Bam 
Fnuad.  I.  L.  B„  9  All„  74  referred  to.  lb 
Court  decreed  the  prineipaJ  sum  of  RW,  witii  simpla 
iutereat  at  24  per  cent  per  annnm,  up  to  the  date  of 
institution  ti  ibe  (uib     HaoBO  Bna  v.  Euai  Rax 

CL  I..  B^  » JUL.  asft 

Ce»tr«ett» 
litiffatiint, — nie    remit  of   the 
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flay    txpatutt    , 

iiingii'Ti  cases  regaiding  "  hatd ' 

bargains"  b  that  In  deal! 


t  In  deallngi  with  enectant  hein, 
remaindenaenf  tiie  faet  that  tbs 
b«rgun  was  declined  by  lAhen  aa  not  being  niffl- 
ciently  adiantageoni,  doei  not  raise  a  prenrnpUtm 
that  it  waa  fur  and  reaaonable  i  and  that  nntu  the 
contrary  ii  satisfactorily  prored  by  the  party  try- 
ing to  munt^Q  the  bargain,  the  Cenrt  may  prenma 
that  a  baw^  which  a[^arentiy  prarldea^  In  tlM 
opinion  of  the  Court,  ftr  an  nansnally  high  retvin  c« 
tar  aa  excepUonally  Ugh  lato  id  intareift  k  a  hatd 
and  nneoosinonabk  baigaia  ig^nit  which  lelisf 
should  be  granted,  ^m  doetrhw  of  equity  cai  the 
snb]e«t  of  aueh  barg^oi  I*  applicable  in  Sag'     * 


Oftue,  I.  L.  S.,  la  Cah.,  9SS  .  X.  X..  M  I.  A.,  US, 
does  not  hnply  that  the  doctrine  k  to  be  applied  In 
IntUa  to  cases  eaoept  where  it  would  hare  been 
applied  in  Eogknd,  or  eaoept  where  the  case  k 
in  some  way  analogous  to  a  case  of  snatching  a 
bargun  wlUl  an  expectant  heir,  reTersioner,  or 
remainderman,  or  except  there  i«  some  fldnckiy 
relaticDahip  between  the  lender  and  the  bcnower, 
although  there  may  be  no  frand  or  undne  inflnotee, 
or  except  there  k  some  incapacity,  sncb  aa  Igncoaiiee, 
on  the  part  of  the  borrower  to  apprei^ato  the  traa 
effect  HI  his  bargain.  For  the  punicwes  of  meeting 
tiie  expenue  of  an  appeal  to  the  High  Conrt,  the 
app^ant,  od  the  advice  of  hk  legal  adTisen,  au- 
ontcd  a  btmd  tar  RS6,000  in  conaldetatlon  of  the 
obligee  agreung  to  defray  audi  oxpansea  !%• 
obligar  a{^eed  to  pay  the  BSB,000  witUn  one  year 
from  bii  recorwiag  possession  d  the  propel^  I* 
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B.  ALTBBATIOH  OT  CONTRAC^TS— eiHiA'»MiJ. 
Vnik ;  and.  at  the  requcal  ot  the  obligor'*  pleader, 
tba  obligea  kdvanced  fi8,7O0,  wluob  wu  applied  to 
the  eiiMiiMa  of  the  appeal.  The  High  CJourt  du> 
mkKd  the  appeal}  and  in  a  deed  ezeonted  bj  th« 
^U^goi  in  Cktoiit  of  the  obligee  and  otfaen  for  the 
purpote  of  defraying  the  eipentea  of  a  further 
•pmal  to  the  Privy  Cooiicil,  he  admitted  hia  liabUhy 
under  the  fanuer  bond.  The  Privy  Conoiil  decreed 
Lie  appeal,  and  he  obtunad  poaieuien  of  the  property 
in  ■oil,  bnt  declined  to  pay  the  S2E,000,  npon 
vhich  the  obligee  med  upon  the  bond.  It  waa 
found  that,  apart  from  lie  moneya  banowed  by 
the  obligor  &om  time  to'  tine,  he  wm  vnthout 
even  the  buhi*  of  nibuiteticei  that  he  ei.eonted 
the  bond  with  his  eye*  open  and  perfectly  aadantood 
Ui  poiilion  and  tiie  effect  of  hoth  (he  inetramenti 
azecnted  by  him  i  that  no  frand  or  improper  preamire 
•ppeared  to  have  been  allowed  to  biin  i  that  hii 
1^1  advi«eri  had  acted  hane«tly  and  to  the  beet 
of  their  ability  in  hie  intereitif  that  there  wa* 
notbing  to  show  .that,  having  regard  to  the  ri^i 
of  the  litigation,  heoonld  have.oUained  the  awiet- 
Mtce  nnrriMeiJ  tor  the  pioMoution  of  bi«  appeal 
on  better  t^ma  than  thcae  contained  in  the  bond  i 
that  wtthont  toch  atiirtanne  he  eould  not  have 
appealed  to  the  High  Coort  i  and  that  the  obligee 
mve  hin  faeh  aMiitance  npeu  hi*  appltoitioo.  Said 
Qnt,  althoosh  there  waa  notlung  to  ihow  that  the 
obligor  oDiild  hare  obtained  an  advanoe  on  teisu 
more  advantagjeoni  to  himielf,  it  «»■  for  the  obligee 
to  ertriiBih  to  the  Conit'i  Mtisbction,  vrithont 
iiaaiiiblii  donbt,  that  he  oonld  not  have  done  eo  t 
and  that,  thfa  not  having  been  eatabliihed,  and 
tiie  reaasMbleneM  and  t^ratm  of  the  bargain  not 
beina  proved  b^  ebowbig  that  there  had^  hem  dM- 


w  that  ethoi  had  refoMd  it 


__  ,   wUeh   aboald   iMit   be    enfoiwd.       The 

Coart  ^ve  the  pUntUf  a  decree  for  the  88,700 
aetn^  advanced,  with  dmple  bitetvet  at  SO  per 
oeot.  per  annam  from  the  date  of  the  bmd  to  the 
date  of  the  decree,  with  ooati  in  proportion  and 
intenit  at  6  pa  cent,  per  annam  on  the  fiS,700, 
intemt  and  ooiti,  from  the  date  of  the  decree  nntil 
paynMnt.    Cunwn  Kvtx  v.  Bur  Simoe 

a-I^B,UAlL,6T 

ISO. Gai»Ali»g     U 

■^Uiaatio^^~■dpT*»memt  ofpoMd  to  fiAlie  policy— 
Att  IX  of  187a  (Contract  AetJ,  t.  aS.-Por  Uie 


a  property 

worth  over  BSO,000  in  conmdeiation  of  the  rendeee 
tiTovidiog  the  necnaary  eecnijty  and  moneya.  The 
plaintalt  tEpmienced  eoniiderable  difflcnlty  in  procur- 
ing Uie  meant  of  appeal.  The  vendeee  were  not 
pnifeedonal  money -laidera,  they  did  not  pnt  preenre 
on  the  plaintifF,  but,  cu  the  contrary,  he  .and  his 
agent  put  preMnre  on  them  to  agree  to  the  terma  of 
the  deed.  It  appeared  that,  apart  from  the  moneyg 
banowed  by  Urn  from  Ume  to  time,  he  wai  without 
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even  the  means  of  enhnatence ;  that  he  folly  nader- 
■tood  the  natare  of  the  deed)  that  his  agents 
negotiated  the  transaction  bond  fidt,  and  to  the  beat 
of  thrar  powers,  in  bis  interest)  that  there  was  no 
frand  or  deception  on  the  part  of  the  vendees ;  and 
that  they  p^^imed  all  that  they  nnder  toidc  aa 
regards  meeting  the  eiptosai  of  the  appeal.  Under 
the  deed,  the  plaintUb  were  liable  to  famish  seenrity 


famish  mch 


and  advance! 


,.      . aggregatiiu 

B7,Mi.  The  appMl  wai  nicceirfaL  T^  appe- 
lant havlDg  failea  to  pat  the  vendees  in  pouetdon  of 
the  property  eonreyed  by -the  deed,  and  recovered  by 
him  nnder  the  Privy  Coancil'i  decree,  the  vmdeea 
«ued  him  for  poeseseion  of  the  property  and  mesne 
profits,  afterwards  agreeing  that  the  Court  should  in 
liea  thereof  award  them  compensation  in  money 
eqnivalont  thereto,  Bali  that,  although  the  esse 
waa  very  diflerent  from  cases  in  which  ptraoua 
Interfered  for  their  own  benefit  in  litigation  not  their 
own,  or  in  which  muhhtin,  vakile,  or  persons  of  that 
class  of  professional  money -lenders,  talcing  advantage 
□t  the  borrower's  pcaition,  aned  to  enforce  a  contract 
obtained  b;  them  ^m  him,  and,  slthongb  the  defen- 
dant WM  not  entitled  to  sympathy,  yet,  jadging  by 
the  disproportbn  between  the  liability  incaired  by 
the  pl^t^fa  ander  the  contract  and  the  reward 
which  they  were  to  obtain  in  the  event  of  dofendaot'a 
■uoceas,  it  must  be  concladed  either  that  they  did 
not  believe  his  olaim  to  be  well  founded,  aikd 
eonseqneatly    entered,  though  onwillingly,  into  a 

rabliug  transaction,  or,  if  they  believe  the  claim  to 
wdl  founded,  that  the  reward  contracted  isx  waa 
eiceanve  and  unconscionable )  and  in  either  case  the 
conbact  could  notbeenfcicedinitsterms.  lleldiii.vi 
that,  if  the  doctrine  of  eqnity  applicable  to  such 
cases  were  ^plied  in  favour  of  the  borrower,  it 
ahould  also  be  applied  in  favoar  of  the  lender ;  that 
as  there  w»*  no  reason  to  snspoet  the  plaintifPs 
motives,  it  wonld  be  ineqaitable  to  relieve  the  defoi- 
dant  from  all  lability  i  that  it  was  only  fair  that  ha 
should  compensate  the  plaintilb  for  tiu  uae  of  thedr 
seenrity  bonds  tiom  the  date  when  Uiey  were  dopooted 
lit  the  Hii^  Court  to  the  eaiUeit  date  afta  the 
judmient  of  tiie  Privy  Conndl  when  theplaintifis 
eonld  have  ofatriiied  ttiem  back ;  that  timida  intereM 
at  13  per  cent,  per  annnm  on  the  amonnts  of  tha 
bonda  for  the  pwiod  wonld  be  reaannable  compen* 
■ation  tor  sach  use )  that  the  dstendant  ehonld  also 
repay  the  amonnts  advsnced  by  the  plaiotifCs  for  the 
expenses  of  the  litigation  vrith  interest  on  each 
advance  at  30  per  ceit.  from  the  date  va  which  it 
was  made  to  the  date  of  the  decree  in  the  present 
case )  and  tbat  he  abonld  pay  interest  on  the  whde 
amonnt  thus  decreed  at  6  per  cent,  from  the  date  of 
the  decree  till  payment.  CAwmi  fwar  v.  £«})  Simg\, 
I.L.M.,11  Ail.,S7,  PraAlad  Sam.  Sudkm  Singi, 
13  atoor^i  I.  A.,  1X6.  and  Bo««*  t.  fl«ap«.  fl  V. 
ami  B.,  117,  referred  to.  Loxs  Imut  SntSE  «. 
BU7  SraoE  .        .  Z.  I-  S.,  U  AIL,  US 

Bat  HUBUK  BvxtH  r. 
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9.  BBBACH  OF  CONTB&CT. 
140.  Contract  to  oarrr  ooolloa 

by  ship — AppoinlnutU  of  natter  prohibited  from 
taking  ihip — Adii^  agaiiut  Emiffrafion  Act, 
XIII  qf  1864. — Where  a  contract  wm  entered  into 
tor  the  cwriRge  of  oooliei.  the  ahip-omier  vu  held 
giiilt;  of  breach  of  oimtnct  in  Kppomting  &  matter 
who  wai  pmhlbtted  by  »□  order  of  QoTernment  trom 


14L  - 


Aot  Allecad  t 


_  be  not  & 

brooch  of  oontrftot — Oirnt  of  ^oof.—ka  agree- 
meDt  entered  into  between  the  plaintiff  and  d^foi- 
danta,  membm  of  the  aame  cute,  contained  ■  (tijm- 
lation  thtt  in  theoTent  of  the  defendant  objecUng  to 
the  receiving  of  a  girt  from,  or  the  giving  a  girl  to, 
the  pluntiSg  in  marriage,  the  defendant  iboold  be 
bcnnd  to  letnra  HfiOO  with  intareit,  wMch  the  plun- 
tiffi  had  pud  to  the  defeodBot  under  the  agreement. 
It  irai  foand  b;  tba  Civil  Judge  that  the  flfteeoth 
defeudant'i  aon  vrai  engaged  to  be  mairied  to  the 
second  plaintiff  ■  daughter,  and  that  the  marriage 
wai  bn.ken  off  on  the  part  of  the  fifteenth  defendant. 
Beii,  on  apeclal  appeal,  that  thii  waa  pWnitf  /a«<  a 
breach  of  the  agreement  which  entitled  the  pontiff* 
to  recover,  and  that  it  **■  for  the  defendanti  to 
•bow  that  it  did  not  bring  them  within  the  termi  of 
Uie  agreement.  EoKl  Ceittz  «.  TasuFFik  Chetti 
[1  Kad..  826 


149.- 


"  Time  Cor    porfomuuioe- 


IRtatinKAlt  tiM> — Cou/^tional  grant  of  li 
When  an  agreement  to  giant  a  Iwae  wai  incomplete 
and  conditional  upon  an  advance  within  eight  day* 
or  a  reasonable  time  required  to  meet  preaung  de- 
mands, a  delay  of  nineteen  da;*  wm  held  to  be  nn- 
reasanable,  and  Ufcely  to  defeat  the  object  of  the 
lease.    Fuohis  v.  K*iiit*  If  aiozbb 

p  W.  B..  P.  0, 88: 8  Hoore'i  L  A.,  170 

14a. CotdraH    for 

tola  of  tttd — SaMU  reaction. — A  contract  for 
the  nie  of  seed  eont^ned  the  following  provfaion : — - 
••Befnction  gnarantesd  at  tonr  per  cent.,  with  nsnal 
allowance  np  to  lii  per  cent.,  exceeding  which  the 
seller  ii  to  rccltan  the  seed  at  his  expense  within  a 
week ;  faiUng  which,  bnyeri  ti)  have  the  option  of 
cancelling  tlut  portion  of  the  contract  tendered,  a 
of  hnying  a^lnst  the  seller,  or  of  taking  the  faivel 
•a  tt  ituda,  with  ntnal  aUowanae  tea  cieesi  r«fcac- 
Vu».  DeUverj  frcm  scum's  godowu  In  jnit  up  to  the 
Uth  of  July  next."  On  tlie  10th  Jnlr,  the  vendor 
tendved  the  seed.  On  exaadnation  uie  refraction 
was  foond  to  be  above  the  contract  rate.  It  was 
agreed  that  the  vendor  ihcold  reclean  the  seed  (  and 
on  the  IGtb  Jnly,  the  porchaaere  went  to  take  de- 
livery of  the  se»d,  which  was  found  itill  to  be  not 
•sfflciently  cleaned.  On  the  IGth  July,  the  vendor 
said  that  he  ihoiild  mgnire  a  week  longer  for  that 
purprK.  The  purchaieri  then  cancelled  the  contract. 
In  a  snit  by  the  vendor  for  tkmaBee  for  In'each  of 
contract,— iTeiiJ  (1)  that  the  breach  of  the  contract 
waewith  the  plaaitiSj  (2)  that  the  week  allowed 
tiT  recleanins  commenced  frrm  the  lOtL  July  ;  and 
ttaf ,  at  the  pwntifl  bad  not  incccedcd  in  re  J  cing 


OOBTBACT— 

.    g.  BBEi.CH  OF  COHTBACT—eaiiKMM.f. 
the  rate  cS  refraction  to  the  coitttaet  rate,  Qie  def «■ 
danta  had  a  right  to  reject  the  seed ;  and  that  tha 
pluntifl  was  not  entitled  to  farther  time  to  reeleaa 
It  again,    BVsiMm  Dobs  «.  Baiai 

[I.  Ik  IL,  6  Cal&.  B78 :  8  C.  Ih  B,  SM 

144. Acreament  to  deliver  goods 

at  npeolfied  place— rewier  of  aoodt — RiM  to 
retcittd  contract.— U  a  person  contracts  to  oelivar 
goods  at  a  tpe^dfied  place,  he  must  be  there  in  person 
or  by  agent,  and  be  ready  to  deliver .  them ;  if  to 
deliver  them  by  a  certain  time,  taa  most  teaider  than 
so  M  to  allow  anffident  time  for  eiamination  and 
receipt.  But  when  a  thing  is  to  be  parfomed  at  a 
ccrtun  place,  on  or  before  a  certain  day,  to  anothar 
party  to  a  contract,  the  tender  most  he  to  the  othtr 
party  at  that  place,  and  that  otluT  par^  most  be 
present  at  some  particular  part  of  the  day  before  snn* 
set,  w  that  the  act  ma;  be  completed  by  daylight. 
Where  a  tMng  is  to  be  done  anywhere,  a  tender 
at  a  convenient  time  before  midnight  is  safflcieot. 
In  case  of  violation  of  a  contiaot  by  one  party, 
the  other  party  may  ortUnarily  rescind  it  totally 
or  partially,  provided  he  himadf  ia  ^ilty  of  no 
default  or  violation,  and  exerciaes  the  nglit  within  a 
reasonable  time.  If,  after  default  of  the  other  party, 
he  does  an  act  Teoogniiing  the  contract,  he  eannct 
afterwardi  rewind  it.  Eactiok  Nath  Paiipzt  r. 
QoTSHnHKT  .  11 W.  R,  68 


Impotiibiiity  ofttrUI  and  liUral  f«rformatft.~' 
When  an  agreement  provides  that  an  act  ia  to  be  dona 
by  oue  of  the  parties  within  a  limited  time,  and 
the  party  fail*  to  perform  the  act  idthin  each  time,  if 
the  other  party  elects  notwithstanding  to  take  the 
benefit  of  the  contract,  the  latter  most  pafonn  taia 
part  of  it  I  and  thongb  exact  and  literal  pertonnaDee 
of  the  original  stipulation  has  become  inposubl^  the 
t«*nu  of  the  contract  must  he  eanled  nit  as  nearly 
aa  poMU)k.  B«»o  Boossuku  Dnu  e.  Coujiri 
[18W.IL,8B0 
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B«vooation  of  oontraot  by 
~Br*aek  of  luw  oe»tracf. — If 
a  second  cuitraet  be  entered  into  hetwMai  two  paitiei 
in  revocation  of  a  previoui  <me,  the  oontraetee  oaiutat 
tall  back  npon  the  ctmditiona  of  the  first  oontiast,  on 
the  gronnd  of  Ihe  breach  by  the  contractor  of  thfsub- 
Bcqnent  one,  unless  there  be  express  condltiDns  in  the 
latter  agreement  to  that  effect.  KiLurwuU)  9lXfls 
o.  Ouxi a  Hay,  SM 

147. Freventlou  by  one  party  of 

oomplatlon  of  eontraet~(7oi*fne(  to  cut  frws 
—Sigit  of  ocfiott.— Plaintiff  purchased,  at  advsr- 
tiaed  Government  sale  by  auction,  oerh^  felled  tren 
thm  lyi^  in  the  foreat  of  K,  He  also  oontiacted  for 
tlie  delivery  to  Qovemment  of  certain  "  sleepei*^' 
to  be  cut  in  the  aaid  forest.  The  Oovemmeot  refnied 
to  admit  plaintiffa  agent  to  the  forest,  and  thereby 
prevented  him  from  completing  his  contract.  Tm 
remedy  for  such  loss  is  by  a  csmmoa  law  action, 
and  not  by  bill  ia  •qnity,  and  a  bill  for  the  purjoss 
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DIGEST  OF  CASES. 


(  law  ) 


JoanOH  v.  Bmuxux 
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OONTBACT— M«fiiMA(. 

9.  BBEACH  OF  GONTBACT— «o»ft«<M4. 

~  nvght    ctDuquBDtly    to   be   diRniiwd   with   ooit*. 

[Cor.,  71:  a  Hyde,  1B8 
IMfbrenM  betwnen  artl- 
oles  oontraotod  for  and  those  tendered— 
Aolio*  for  Koa-ncca/if  a>M.  —The  plaintiffi  oontncted 
to  (apply  the  defendants  with  from  87G.000  to 
'300,000  of  ganuy  bags  dcacribed  ■■  No.  6  qaklity, 
AtA  40  b;  ZS  inchea,  "the  defenduiti  to  h^ve  the 
option  of  taking  b&a>  of  k  longer  or  ihorter  length 
at  proportionate  pnc«,  duly  ginng  &  fortnigU'l 
notice  to  the  pUintiffa,  delivery  to  be  takoi  in  Aagnrt 
1870."  The  defenduiti,  after  talung  delivery  of 
11,600  of  the  bttga,  fonnd  that  the  bagi  tendered 
were  mixed  in  (lis,  lonie  being  longer  did  •ome 
being  ihorter  than  llie  contract  riie,  and  refneed 
to  take  delivery  of  the  remainder.  In  an  action 
for  breach  of  contract  in  not  accepting  the  bua,  the 
Court  bebw  foand  on  the  evidence  that  ont  of  2,000 
bag!  wliich  were  examined,  100  were  short  by  from  a 
quarter  to  halt  an  inch,  Imt  ttkat  the  bagi  which  were 
nally  ihoit  were  very  tew  oat  of  a  Urge  qnantity 
whtcli  came  np  to  oontraet  aiie,  and  held,  therefore, 
tliat  there  had  been  a  enbitantial  performance  of 
the  contiBct  on  tlie  part  of  the  plaintiffs  On  appeal, 
the  Court  found  tluit  the  partiei  did  not  contemplate 
any  large  margin  of  difference  in  the  lize  of  the 
bagi,  and  thai  (he  proportion  of  those  which  differed 
waa  large  mongh  to  juitify  the  defendants  in  refudne 
to  take  delivery,  and  held  that  the  tender  of  luch 
baga  by  the  plaintitb  waa  not  a  aubatantial  per- 
formance of  the   contract.   Mima  e.   Qodbiforb 

coiuiBT  .       .  8  B.  Ik  R,  aae 

148.  - 


PoH  oceqilaiiM 

ef  good*  by  d^tndant  not  aeaentiug  to  eontraet — 
Eafe  pagailm  for  nei  goodt. — 'Hie  defcDdanli 
conlncted  to  porchaM  from  the  plaintilt*  "2,000 
mannd*  of  freih,  clean,  and  good  up-country  indigo 
■eed.  gnaianteed  growth  of  HMon  1870-71,  at  fill  per 
oaimd,  to  be  delivered  to  (he  defendant**  agtnt 
at  fiajipore  all  in  Pebniary  next."  In  part  pertOTm- 
aooe  of  thia  contract,  the  pluntilta  delivoed,  and 
the  detMidanU'  agent  at  Hajipore  aooepte^  866 
iDHUidi  ot  lead,  no  objection  as  to  quality  bebs  tiMB 
takan.  B«t  whoi  Um  lenaludv  Mt  the  leed  wm 
tmdered  in  Fdmtaiy,  tba  defandante  rcfiued  to 
aooept  it  on  the  gMnnd  that  it  waa  not  acoording  to 


IT  tba  eontraot  price  of  the  806  mannda  deliTOsd, 
and  damage*  for  Icaa  oo  ra-Mle  of  (he  renainder  of 
(ho  aaed,  &«  Judge  of  the  Coart  below  found  on  the 
facto  that  (he  aeed  waa  not  "  aeed  of  the  growth  of 
1870-71 "  aa  ^  aa  i(  waa  reaionablf  pciuble  to  procure 
it  t  and  that,  thongh  there  waa  endokee  to  abinr  that 
aeed  of  thu  prerioaa  Mason,  tf  of  good  ^n^ity  and  in 
good  preservation,  waa  occadonally  mixed  with  the 
new  seed,  and  that  seed  k  mixed  had  \teiai  accepted 
aa  a  performance  of  contiacts  for  ISTO-Tl,  yot  there 
waa  no  evidence  (hat,  under  such  contracts  aa  the 
present,  the  teller  waa  by  cnatom  at  liberty  to  nux 


GOsmtAcn?— «MfMMMff. 

9.  BBEACH  01  OONTBACT— Ma(«M«£ 
aeeda  of  two  crops  ao  as  to  bring  Hie  nmple  up  to  an 
average  qonlity,  and,  further,  that  a  cnatom,  ao 
directly  iX  rariance  with  the  express  terms  of  th« 
contract,  could  not,  if  proved,  be  allowed  to  prevwl. 
Held,  abo,  that  (he  dsf  (ndants  had  waived  any  objeo. 
Umi  to  the  BS5  mannds  which  must  therefore  tw 
taken  as  a  good  delivery  pro  taiUo  under  the  <oa- 
tiact,  and  must  be  paid  for  according.  Etld  on 
appeal  (affinmnK  the  decision  of  the  Conrt  below) 
that  the  plaintiffs  had  not  delivered  seed  according  to 
tlie  contract ;  but  reverting  the  dedaion  of  the  C^rt 
below)  thai  the  contract  was  a  oontnct  tor  the  delivery 
of  the  entire  qnantity  of  8,000  manoda ;  and  that  Hie 
plaintifFs  could  only  recover  for  the  B6G  mannds  aa 
on  a  new  contract  ariung  at  the  time  when  the 
seed  WHS  accepted  ;  such  contract  being  to  pay  for  tho 
aeed  according  to  its  value,  and  no(  aeeor&ng  to  (he 
rate  stipulated  for  the2,000  mannds.  MiCFlBLlvi  v. 
Cabs  .  e  B.  I..  B.,  469  :  17  W.  B.,  944 

1(K>. llndorsenieiit   by    partl«B 

OQ  origlnsl  oontraot — Trainfer  of  coiUraBl  — 
Action  for  non-aeeeplmtoa.—Oa  Uie  16th  Afril  187B 
(he  plaintiff!  contracted  to  purchase  bum  F  M  ^ 
Co.,  of  Bombay,  at  itl8  per  ton,  "the  tntirs  cargo 
of  eoal  per  '  Cultaau ',  amomntiitg  to  _  900  ioiu  or 
aereaboult,"  On  ISth  April  the  pUintiffs  transfer- 
red the  contract  to  (he  defendan(s  and  one  Nanabhoi 
Bomansha,  and  (he  following  endorsement  was  made : 
— "Tko  eontraet  to  be  tranrftrred  to  Metwrt. 
TKlloekchand  and  Skapnrji  and  Na»aiA<U  Boina»- 
tka  at  SaOi.  For  C.  H.  B.  Forbii  and  Stive; 
W.  Tenment  4*  Co."  Underneath  this  endorsement 
the  transferees  wrote  as  followa :— "^eeapted  4SO 
tone  at  KXi  per  ton.  Ifanabkai  Bimaneha,  Ae- 
eepted  450  tone  at  KHOi  per  ton.  Tnlloeleiand 
and  Shapurji."  The  C^leean  anived  at  Bombay 
with  a  cargo  of  8,167  tons  of  ooal,  m  beard  of  whl^ 
it  appeared  (hat  1,800  tons  had  been  shipped  to  tha 
Bombay>  Baroda,  and  Central  IncBa  B^way  Compaaj 
and  867  tona  to  the  order  <A  (he  ddppni.  r  Mf 
Co.  were  agnta  at  Bombay  for  the  shippera.  Tha 
defendinta  refnasd  to  take  ddlvery  of  the  oo*]i  wttha 
ground  that  tba  oontraet  tranaHned  to  than  and 
Nanabhai  Bomanaba  was  a  contract  for  an  "entire 
ea^o."  The  pUntiffli  ined  the  defendants  tiar  lum- 
aooeptaooeiooohmding  that  there  had  been  no  transfer 
to  dafendantt  and  Nanahhai  Bontantha  ot  (he  original 
contract^  bnt  a  naw  aevttal  conttBCt  for  aaparata 
portiona  of  (lia  cargo.  Seld  thai  the  jcont  effect 
of  (he  eadcawmsnt  and  the  original  eonttact  waa 
that  the  defaodants  agreed  to  purchaaa  4S0  tona, 
part  of  an  entire  cargo  of  900  ttnis,  or  ther«abonts  i 
that,  inasmnch  aa  tlie  cargo  of  the  Cnltean  conusted 
of  2,167  tons,  the  defendaota  were  not  bound  to 
accept  any  part  of  such  cargo,  and  that  the  salt 
was  not  maintainable.  SorronHmanv,  Drayton,  L.B., 
2  Sx,  D.,  IS,  foUowed.  Fobbbb  c.  Tviiocecsaxd 
HAKooxoEin)  .  L  Ik  B.,  8  Bom.,  888 
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-   Dlapttte  Ba  to  oaallty  of 

gjooda  \»nAtmA.— Sight  to  examine  gaodi—Siw 
tty—Riaaonablt  time  for  examinatian  of  goode  btf 
purahaeer—Coniraet  Aet,  IX  of  1813,  t.  88.— The 
defendant  agreed  to  purchase  tram  the  plaintiffs  mm 
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9.  BSEACH  07  CONTBACT-omiii'iiMj. 
Hnudred  fdll-prmad  b»lei  "fall;  good  fur  Euhli 
cotton"  ftt  B^OS-S  per  cmdjr,  to  be  delir«r«d  from 
UkTofa  IGUi  to  April  lilt.  On  Mardi  21fb  tho  plain- 
Mb  «ent  the  delendaot  »  letter  reminding  him  of  the 
contKct  Mui  r«qne*tiiig  Mm  to  UVe  il«liverj.  On 
MMipt  of  Uii«  letter,  tne  defendant  pat  the  matter 
into  the  handi  ol  V.  The  plaintifF  had  then  no 
cotton  of  the  ipeciJo  kind  to  deliver,  nor  did  tha 
btter  ntia  to  any  particnlu  balea.  At  11-30  o'olook 
A.1C  on  Uarch  SOtb.  the  plaintifti  Mnt  the  defen- 
dant a  letter  encloiing  a  sampling  order  directed  to 
*n  naplojt  of  Mtitrt.  H  amd  S,  on  whoia  prenUaei 
tha  bafea  t«ten«i  to  in  the  order  were  lying.  F,  on 
hehaU  <d  the  defendant,  got  nmplca  taken  of  the 
jottoD  and  azamlned  them,  bnt  witliont  reference  on 
that  day  to  any  itandard.  He  thai,  howeTer,  coo- 
ceived  donbti  aj  to  the  qnaUty  of  the  cotton,  and  ex> 
jiTMied  hia  donbti  to  the  pUiintitt  in  the  erening  of 
that  day.  On  Slat  Mardi  the  plaintiff*  Hot  the 
defendant  a  deliren'  order  enchaed  In  a  letta  from 
fhefr  iiriidtara  oaUiag  on  the  defendant  to  attend 
with  hii  torveyor  at  1  t.h.  on  that  day  to  enrrBy  the 
oottoni  aa  cthenriae  an  tx-paria  sorrey  would  be 
beld.  Thia  letter  reached  the  defendant  at  ll-SO 
tfcioA  A.IL,  and  wai  nven  by  him  to  F  at  noon  of 
the  eame  dij.  V  ap^ed  to  jr  to  attend  ai  inrrnor, 
tnit  Jf  wa«  nnable  to  di  n.  The  plaintifb  had  an 
ti-vartt  lorvey  held  by  Metrrt,  C  and  S  tt\  r.K., 
and  they  prononnctd  the  cotton,  nmplei  of  which 
w«e  nlnnitted  to  them,  to  be  "  fnlly  gt»d  fair  Eithll 
ootton."  While  thii  enrrey  wa*  geSig  on,  the  de- 
defmdant  waa  on  the  Cotton  Qretti,  bnt  deeUoed  to 
attend.  Mying  tbat  V  and  hii  mrTeyiv  were  cqming. 
Shortly  afto^nrdt  V  did  come,  and  enbaeqaently 
wrote  a  letter  to  pUlntUti  in  the  defendant'!  nanu^ 
■tating  that  the  cotton  wai  not  ol  the  de»ulpUoa 
oontracted  to  be  (dd  by  them,  and  aaUng  tkir  a  eor- 
wey.  niii  letter  rMched  the  ididntifl*  at  8-U  o'clock 
V.X.  Aftv  thia  there  wm  a  dlaenerion  bebreen  plain- 
tUb  and  defendant  and  V.  On  Uiat  aftenoon  (the 
Bljt  March)  the  pUntUb'  ealidtcn  sent  a  letter  to 
the  defaidant  rttridng  the  reenlt  of  the  mirey  and 
TeqnirhiK  blm  to  tile  deliTery.  Thia  wa«  aniwered 
by  a  letttr  of  next  daj  (April  lit)  from  the  defen* 
^nfiidiSton  denying  that  tiie  cotton  waaof  tooper 
q«ality  or  that  propO'  lutlce  of  the  nrrey  had  been 


_.h  hb  aiuTeyor  and  asked  leare  to  enrrey 

the  cotton  which  had  becm  T<Ai*ed,  and  ctating  that 
the  contract  rnnat  be  treated  aa  cancelled.  The 
cotton  wai  H>td  b;  aoction  on  April  Bth.  Hie  plain- 
tifb  bronajit  tUa  niit  to  recoTer  H1,631'I-11  aa 
dam^et  ^  non-acceptance  of  the  cotton.  The  de- 
fendant contended  Uiat  there  had  been  no  reaeonable 
time  aUowsd  by  the  plunUSe  for  the  esamlaattcin  of 
the  cotton,  and  that  a  joint  enrvey  Bhonld  hare  been 
held.  Seld  that  a  jobt  nurrey  waa  not  neoeaMry 
nnder  the  tema  of  *.  S8  of  we  Inffian  Contract 


a  period  of  twenty-foar  henra  for  iimection,  bad  had 
*  reaionable  (^pcotni^y  of  aaong  whether  the  cotton 
offered  by  the  riaintifb  waa  muk  cotton  aa  the  plain- 
tifla  wm  twuid  by  thdr  ooDtraet  to  deliver.  A  pnr- 
iteter  of  gooda  ia  not  entitled  to  cootinne  Inipectine 


CONTRJLCfr—eomiimud. 

S.  BBSACH  OP  COHTRiXm—eontitmad. 
and  cTawining  the  sooda  offered  by  tbe  mulof 
nntil  llie  eipiratioa  of  the  period  tor  delirttT-  A 
reatoDahle  opportnnity  for  nich  inepection  and  fs< 
aminatlon  ia  all  that  he  ii  mtitled  to.  Butxokbkt 
Mo&iwi  c.  JAUfAsia  pixAitBBai>ia 

[I.l4.&,eBom..68a 
wa.  Brouib    of  wftrrftBlT — 

0001**  not  offTMiug  witi  MHpIa— CoMdwrf  of 
partut—Sttoppel.—la  a  nit  for  thawca  fiir  tarac^ 
of  wanauty,  where  the  £apnte  wm  wh^mr  the  good* 
tendered  (ahallac)  were  according  to  the  ooDbact,  It 
ajroeared  that  a  Bample  had  been  Uken  by  the  plain- 
tiira  drear,  and  referred  to  the  aelling  brak«  to 
dedde  whether  the  gooda  from  whichit  had  bam 
taken  ought  to  be  ac<»epted,  and  he  decided  that  tb^ 
ttuMild  be  taken  at  one  rapes  per  manndleaa  than  tha 
oontract  rate,  which  awaid  the  partis  agreed  to 
•bide  by.  The  drear  then  went  to  the  godown  of 
the  detsodanta,  tboroi^^y  examined  the  nnddivand 
diellac,  and  remaved  It  to  the  godown  of  the  plain* 
tiffa.  Maid  that  after  thia  the  urtim  eonld  not  ba 
allowed  to  ruae  the  qnerium  wheUiv  there  had  beat 
a  breach  of  that  oontract  and  to  aak  bx  ■famagra  by 
reaeon  of  the  gooda  not  bdog  at  the  quality  ecn- 
traoted  for.     Fobxaxo  e.  Baxkuux  Soozsxb 

[14  a  X..  iL.  leo :  S8  T.  B,  lae 
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of  tmrraa^  Ey  Major  on  a  taU  and  dtliverg  ef 
goodt—B*rdtn  oj^onf^ftw  aeetjUaMo^jhllotri^ 
.■-^.„    ... .__..     jf^^    . 


dellTered  to  a  Calontta  Ann,  In  Calentta,  by  the 
▼endon,  who  knew  that  it  waa'boQght  for  the  export 
market,  delirery  and  aooeptanoe  followed  vpoD  a 
eearching  examinatioo  of  tha  onteh  by  thapnie^eot. 
The  latter  baring  aoit  advieea  of  tbi*  pnrdmae  to  a 
Kew  Tork  flim,  with  wUdi  tbey  ware  in  parteeraUpt 
paroela  of  cnteh  wa«  idU  to  differeeit  bnyeta  in 
America,  to  whom,  nnder  nob  •■lorward''  eonbwet^ 
tiie  cntoh  waa  ihipped  In  aanuate  ddpene^  by  the 
Calentta  firm.  On  the  airiTal  of  theantch,objeotiaa 
waa  taken  to  ita  qnality  by  the  American  bayem,  lAa 
refoaed  to  take  deliTery.  Hie  Calentta  Ann  tb««. 
upon  ned  the  rendua  nnder  the  fiTe  eontracti  abo*« 
mcntlonad.  thti  bnrdea  of  proof  being  nwm  the 
plaiatiffa,  who  bad  accepted  tlie  cntdi  after  fnll  v 
anunation  in  Calontta,  to  prore  tbebNachof  ctmtiaot 
by  the  Tendon  by  ctfieat  evidence  foShdait  to  lebvt 
the  preaumpUtw  of  dne  perfbnnaoee  tt^  amaa  tmm 
•neb  acceptance— Ai&I  that  (bia  premmptloD  waa  act 
rebntted  m  the  absence  of  evidence  aa  to  the  tattt- 
mentotthe  cntcb  on  ita  re-*hipmant  by  the  pl«!nt;*|i, 
on  Uie  voyage  from  India  to  Amsrioa,  and  at  the  pert 
of  arrival.     Out  Six  Swxi  d.  Baixi  Bunama 

[I.LK,18  0sla.a87 
Ii.  B.,  18  I.  A.,  60 

164. XxBontory   aale— AJtMry 

ordtr—J-pproprioHon  qf  gootU  to  emUraet—Bni- 
ttilittion  of  liahiHtf—Coiditiait  prtetdimt — Dtli' 
«ry  tfl  ctrtaitt  mon&t—Fayamt  iw  adnaiKt — Rt- 
futal  to  deUvtr—Datnaff.—la  January  1888,  W 
4'  Co,  of  UadraajCODtncted  to  deliver  to  f  4*  Couof 


iizoabyGoo(^Ie 


(  less  ) 


MuKSt  OF  -CAStS. 


(    WM    ) 


DOZTTBACfF— ei 

t.  BBEACH  OF  COHTBACT-aMOtMMf. 
UadiM.  eerWn  go)d*  of  »  oaiUn  quUtj,  ntMeei  io 
mrrny  bafore  Bhipmnt,  at  ft  certun  price  "  t  o.  b. 
CownwU,  delivery  Id  Afril  ud  luT>  term  fall 
mdvanoa  Kid  local  toMlMnge  {  p«r  e<Dt.  payable  at 
Kadna."  Tbk  oontnot  mi  oootalDed  in  booght 
■od  lold  ootea.  It  waa  haOua  agreed  that  the 
goodi  wen  to  be  dallTcred  <■>  boaid  any  ehip  F  Jf 
Co.  nofAtt  dtrwt  at  the  port  of  Goeaiiada.  P  ^  C«, 
p«id  ue  fall  antoant  of  the  pniohaM  money  in 
Jaiinai3>.    Ob  tba  81et  Maioh  P  ^  Ce.  mata  to  W 


P  4-  C».,  endoriag  t,  Mt«  ban  W  i  Co.  to  8  S 
4*  00.  of  CoeaiMda,  nqnaMng  B  S  ^  Oo.ia  hold  the 
goodi  (which  ware  aaad  to  lnT«  b««i  piii^«aed  by 
W  kCo,  &cm  5  JT  ^  Ca.  and  to  iM  in  godown)  at 
'"-  "-  "1  a  P  f  Co.    "-  '"    '-*  -  ■  ~ 

■  Co.  the  good 
godown  ai  that  date.    On  the  a 


In  the  letter  to  i*  J-  Co. 
I  Mod  to  M  in 
e  &y  P  4-  Ce. 


wrote  to  iS  '^  ^  Cb.  encla^Bg  a  ddivery  ord^  for 
the  gooda  (which  P  f  Co.  (tatad  they  beUered  to  be 
In  Eodown).  reawmae  that  tliey  idgfat  be  marked 
On  the  2SQiiLjBgfCo. 


wrote  to  P  4*  Co.  inftviidiig  Umm  that  they  heU  the 
Kooda  at  P  4*  Co.'*  dtepoMd.  On  the  S8tb  llaj  P 
4'  Co.  raceind  thii  latter.  On  the  Slet  Hay  P  f 
Co,  ehutered  •  ditp  to  take  en  board  the  iM  gao« 
and  other  good*  bought  by  P  4-  Co.  fnv  8  If  ^ 
Co.  ftnd  otheif,  and  wnta  to  8  X  Jt  Co.  tntonolng 
them  tlBt  the  ehip  woold  anire  abont  the  ISUi  Jane. 
On  the  6th  Jwu  P  4^  Co.  wrote  to  B  W  4:  Co. 
■okiwwladgtng  reodpt  of  a  letter  which  itated  that 
eoly  a  pntiM  of  Ukenodatobeehippedwaaready. 
On  the  Mb  June  P  *  Co.  lac^red  a  fetter  ticm  8  » 


CHIT  en  barinem.  No  piode  n 
kgtotheeootnMt  S  jr  i' Co.  h*v  iMd  the  soda 
tadeUnrbetweta  IHfa  May  and  17th  Jane.  In  a 
mitbyP4-Oe.totMonrtT(ai  P  f  Co.  the  priee 
p^d  and  Amagea  tor  bnaoh  of  Molnet  to  ddinr 
tti  goodi.  it  me  enteoded  for  TT  4*  Co.  (I)  that 
the  tnnifer  of  the  deUreij  ordw  of  Uie  18th  May 
BMmuted  to  a  dallT«ry  of  the  good*.  Stld  Out,  u 
B  If  f  Co.  had  ndthcr  had  poeeeakiii  of  the  good* 
tobadellTereduorhadappTO^iatedany  goodi  to  the 
eontaaet,  iJw  ddircry  i^der  wai  inopmtiTe.  (8) 
TImt  the  aceeptanee  of  the  dellToy  order  l>7  P  4  Co, 
amonnted  to  an  agreement  that  8  If  ^  Co.  ehonld 
ddiTv  to  P  i  Co.  the  goode  when  rttOj,  and  that 
the  liabilit7  of  S  if  ^  Co.  waa  eabatitnted  for  that 
td  W  ^  Co.  Eeld  that  tnch  an  agreement  eonld 
not  be  inferred.  (S)  That  »t  8  S  ^  Co.,  by  ac- 
cepting the  delivery  order,  were  eafa^ied  tram  deny- 
i(^  that  they  had  poaenaicin  of  the  good*  a*  aaainit 
P4'Ce.,Blf4  Co.  were  diKhai^  m  againit  W 
4'  Co.,  and  tluMfbre  P  if'  Co.  had  no  remedy  against 
W  ^  Co.  Stld  (I)  that  S  y  4-  Co.  were  not 
ffieduged  ae  agafaift  W  ^  Co.,  u  8  S  ^  Co.'t 
repreaentatkme  were  Eal*e  g  ^8)  that  even  it  8  If  4" 
Co.  were  dieohaiged,  tUi  conld  not  aftect  P  t  Co. 
d  a  *hii 


f^ae 


COKTBACT— coattMMd: 

9.  B&BACH  or  COBTBICT— eootMHM^ 
eoatiBct  and  eonld  not  reeorer.  Hald,  dkting«iik' 
ing  Somt  t.  Bimid  (L.  B.,  a  App.  Co.,  4BBJ  and 
Rntorv.  Battt  (L.  Ji.,  tf  C.P.2).,aS9^,  that  the  pw 
eence  of  tlie  *bip  in  May  waa  not  a  ediditian  pm* 
csdmt  to  P  *  Co.  recoTering.  (B)  That  JT  4  Co. 
had  readndeo  the  ccntract  m  the  89th  Jnna  liy  re- 
ftuing  to  delirer,  and  therefore  P  j-  Co.  were  cnlj 
entitled  to  recover  the  priee  paid.  Meld  that  W 
4  Co.  wan  not  entitled  to  rescind  the  oontracL 
Held,  alio,  that  P  j-  Co.,  having  paid  in  advancfc 
were  entitled  to  a  reaioaable  tmie  after  the  S&th 
Jnne  to  prraare  to  porehaae  other  goods,  and  were 
entitled  to  the  difleroico  between  the  oonbact  priM 
and  the  market  price  on  the  let  of  July  as  damages 
for  the  breach  to  deliver.    BsaT  e.  BUJi 

[tZ<.IL,8Sbd,88 
UHJ.  ___—  BaJa  of  onMMrtaiaMl 
goods— Appropriation  br  Tttndia— PM«kv  cf 
proportg—PotBtr  of  r-ialt—Contrmel  Aof  (11  if 
l«ia).  I.  i07~-M$at*r*  of  ttoMV".— The  ecutraet 
waa  for  mIb  by  deecrip^ga  of  16  bale*  of  gr^ 
shirtings  (to  arrive)  at  an  agreed  prie^  It  waa 
found  that  the  Ifi  beOes,  whieh  w«e  tendered  by  the 
plaintifl,  did  aniww  the  deecnptico,  bnt  the  defoi* 
dante  refased  to  acMft  them,  alleging  that  they 
were  vni^y  marked.  Und»  the  oontract  of  sale, 
the  pUntSb  had  an  eipreea  power  of  ro-mle.  After 
givtn«  notiee  to  the  defandautSt  thay  had  the  goods 
ro«)ld  at  aaetirai  and  booght  them  in  Uumadvea 


and  the  priee  nallted  at  the  rafale,  fnminK  th< 

as  for  loss  on  ie>s»le  and  not  tur  dam«ea  for  breaeh 

of  the  contract.  SaM.thedetmdastshavii^  Tofnead 


to  aooept  the  goad^  Uie  property  in  them  remaned 
in  the  T«idon  (pUntilte},  aiU  the  rMale  had  no 
eAeet  whatevsr.  To  tnch  a  oaaa  a*  thfa  ndthff 
1. 107  of  the  Coolraet  Act  nor  the  ytoviso  for  icnale 
hi  the  eonlmet  itself  can  have  any  application.  Bneh 
power  fa  required  when  the  propo^  in  the  mod* 
ha*  passed  to  the  parehaaw,  eabjeat  to  tba  lien  of 
the  vndor  tat  the  nnpaid  puchaae^ionay.  Hie 
plaintiffs  woe  entitled  to  reodve  ooly  the  dUto- 
Mce  betwaoi  the  market  priee  of  the  day  and  the 
nmtraet  pitoe,  and  that  ws*  the  tme  measnia  of 
damages.    Tvu  A:  Co.  «.  llAaoif id  Homuf 

[LIh&.MCMo;.lS4 

1  a  w.  ir..  71 


ptrtg—PotMr  of  r»—aU~Cttttraet  JM  (IT  of 
ISraj,  t.  iar—Miat%r»  o/'(f«M«*.— The  pUhittB 
nndra'  eeTeral  eontraets  with  the  oefmdant  pndnced 
by  mannfiuttnie  gnoda  aneweringto  the  dwcriptfam 
of  the  omtiaoti,  and  appropriated  thnn  to  the 
eeveral  eoutraotf.  (hi  notiee  of  the  prodaotion  of 
the  goods  tieing  given  to  the  defendant,  he  directad 
the  good*  n  appmpriated  to  ha  marked  and  dea- 
patehed  for  tblpmttit  acoordmg  to  certain  insbne- 
The  pUnHfh  carried  out  these  inetraetiona. 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


COTSTRACT—eontiumtd. 

9.  BBBACH  OF  COTSTEACT—eentinued. 
f^intifl*  bet«me  entitled  imdar  i.  107  of  the  Con- 
tnct  Act,  after  due  notice,  to  re-ull  them  on  the 
'  defendaiit'l  refnsJ  to  tttke  ddiTery  and  to  reoover  u 
dun^Sei  the  difference  betwten  the  contnct  price 
of  the  goods  kDd  the  price  at  which  they  nere  refold. 
CuTa  JirtB  MUJ.B  Co.  s.  EIbbisih  A&ab 

[L  I..  B.,  24  Cftlc,  177 
Sm  Pbao  If  abux  v.  Miri«HAin> 

[L  I..  B..  10  AIL,  686 
Stt  BuasBO  V.  SxisT     .  L  K  B..  as  All,  66 

187.  

tratt~Pouer   of   _  .     _    .. 

1^72),  »,  107— Damage:— The  plaintifli  mid  to  the 
defeudaut  nadcr  vi  "  Indent "  contrmct  ten  cAici 
ot  tobacco  at  an  agreed  price.  On  arrival,  the  defen- 
tlMt  refnied  to  paj  for  and  take  deliter;  of  the 
goodi  on  the  gronnd  that  they  were  not  the  goodi 
contracted  for.  After  notice  to  the  defendant,  the 
plaintiffs  re-aoid  the  goods  and  med  to  recover  the 
eipenira  of  the  re-nle  and  the  difference  between 
the  price  realiied  and  the  contract  price  with  in- 
tereit.  Stld  that  cl.  1  of  the  ludeat  contract  gave 
the  pluntiffi  a  right  to  re-eell  the  goodg  and  sue  for 
the  damiiges  mentiaued  therein.  S.  107  of  the  Con- 
tract Act  had  no  bearing  on  the  caee.  Tale  f  Co. 
V.  Maioautud  Soiiain,  I.  L.  E.,  24  Calc,  124, 
diueuted  from.  HoUL  Sasctrs  b,  Co.  e.  Ltchki 
Cbabd  .        .    I.  L.  B.,  S6  Calo,  C06 

[a  C.  T.  IT.,  383 

168.  — —  Fallon  to  take    daUvery 

under  indent  of  ^oda— Bight  of  retain— Coit- 

traet  Act  (IX  qf  1872),  t.  lOT—LiabiUtg  for  Uui. 
— Fluntilb  had  procnred  certain  goodi  in  pnnnanoe 
of  indents  signed  by  defendant!,  which  provided  that, 
in  the  event  of  defendants  failing  to  take  dne  deli- 
rery  of  the  goods,  plaintiffs  sboald  be  at  liberty  to 
re-sell  them  on  defendants'  account,  and  that  d^en- 
dants  shonld  p»y  to  pluntilli  any  deficioicy  arisbg 
fmn  sDch  re-nle.  Goods,  were  re-sold  at  a  lots,  and 
in  a  suit  to  recover  inch  loss  it  was  eontcoded.  In 
defmee,  Oiat  the  property  In  the  goods  had  not 
passed  to  the  defaidanti,  and  that  pl^ntiffs'  only 
remedy  was  b;  way  of  damagee.  Stld  that  » 
clause  such  as  thai  oootalned  in  the  indeut  came  into 
operation  notwittutanding  that  the  propertj  bad  not 
passed  to  the  buyers  i  and  that  plaintifli  were  «si- 
titled  to  reooTCr  the  deficiencj  arising  from  the 
re-tale.    BjtRT  v.  Hdhuous  But 

[L  L.  B^  as  Had.,  18 

168.  CarrloM— fioiiwoy  rteeipt— 

Jtu  Itrtii—Tiilt—Ia  March  1871,  T  ^  Co.,  brokers 
in  Calcatta,  sold  to  .S  ^^  Co.,  on  account  of  C,  an 
np.ponntry  seed  merchant,  ZOO  tons  of  poppy-seed, 
and  allowed  C  to  draw  npon  them  ta  the  extent  of 
the  value  ot  fifty  tous  before  dnpatch,  on  the  terms 
of  a  prerione  contract,  by  which  they  had  allowed 
C  to  draw  against  cotton  to  arrive  in  Calcntta  before 
the  dnfti  matured,  C  anthurizing  them  to  receive 
paymeat  on  his  scconnt  on  goods  sold  and  delivered 
through  them.  Towards  the  aid  of  March,  C  en- 
tered into  an  a^eemeut   with  E,  a  merchant  in 


CONTB  ACT— OMiA'aMtf. 

9.  BBBACH  Of  CONTRACT— ccsHmwA 


to  ifs  addrsH,  and  empowered  B  to 
take  delivery  of,  uidgivereoeiptsfoTiidl  snch  good* 
In  the  same  month,  C  despatched  from  Patna,  in 
bags  sapplied  by  S  ^  Co.,  fifty-five  tons  of  poi^y 
seed  to  Calontta,  and  sent  the  nutway  receipt  to  X, 
who  was  therdn  named  as  the  consignee.  One  of  the 
terms  printed  on  the  recopt  stated  that  goods  would 
only  be  delivered  to  the  oonngnee  named  in  the  re- 
ceipt, or.  to  his  order.  In  advising  S  of  the  despatch 
of  poppy-eaeed,  O  informed  him  Uiat  it  had  been  sold 
io  S  If  Co.,  and  that  delivery  was  to  be  made 
thnmgh  T  j-  Co.  j  and  S  had  alaa  seen  letters  which 
passed  bdiween  C  and  his  ageats,  in  which  the  fdl- 
lowing  passages  oocoired :  "  Our  Calcatta  firm  will 
,  deliver  the  pnppy  to  r  i|"  Co.,"  and  "  Do  yonr  bat, 
and  hurry  o9  despatches  of  fifty  tons  of  poppy ;  the 
rest  of  the  peppy  and  linseed  can  go  to  B."  S  eo- 
dorsed  the  railway's  receipt  to  S  ^  Co.,  who  paid  the 
.  freight,  and  sircars  of  E  and  S  S[  Co.  together  went 
to  the  lailway  station  and  demanded  delivery,  which 
the  Bulway  Company  at  first  promised  to  gir^  bat 
afterwards,  under  an  order  from  C  to  "  deliver  fifty 
tons  to  r  ^  Co.,  and  to  no  other  party,  the  rest  of 
the  seed  to  be  delivered  according  to  docnments," 
they,  at  T  4"  C'u.'l  request,  delivered  the  whole 
fifty-five  toDi  to  them.  In  an  action  by  S  against 
the  BaDway  Company  fbr  non-delivery  of  the  seed  to 
him,^ — Slid  {-per  Mabkbt,  J.)  B  was  mere  agent  at 
the  vendor  fen'  the  deUvery  of  the  goods  ;  T  ^  Co. 
had  superior  title  to  the  good^  m  which  E  had 
nctice.  Btld  (per  CocoK,  C.J.,  and  HAOFBBBaov, 
J.,  on  appeal)  the  Bailway  Company  was  bonnd  t« 
delivra  to  E.  The  propert^f  fai  the  goods  and  the 
right  ot  possesion  was  in  hun  t  he  had  an  anthoit  j 
eonided  *rith  an  interest  wUch  C  oonld  not  revoke  j 
he  had  no  notice  of  the  title  of  7*  j"  Co.,  wfaidi  waa 
an  equitable  light  only.  ExsLROx  v.  "Run  Tunmr 
BULWAX  Cdkfavt 

[8  B.  Ik  B.,  681: 17  W.  B.,  SSB 


-  Betrothal— Karrlagtt— 


lea- 


ten  agreement  dated  the  ISth  March  1882  the  flrst 
defendant  and  her  deceased  son  L  agreed  tbat  the 
aecond  defendant  K,  who  was  the  daughter  of  the 
first  defendant,  should  be  Avea  in  marriage  to  the 
second  pluntiff,  who  was  the  son  of  plaintSt  No.  1 ; 
and  that  the  betrothal  of  these  two  persons  took 
place  accordingly.  The  agreement  was  executed  by 
the  said  L,  as  eldest  male  member  of  his  family,  in 
the  name  of  hi*  deceased  father.  In  punuance  of 
this  ain^ement.  the  plaintiffs  paid  to  the  first  defsi- 
daat  B700  as  "npariyaman,"  and  they  presented 
K  with  ornaments  and  cliithes  of  considerable  ralne^ 
The  pluntiSs  complained  that  the  first  defendant 
lubsequentiy  refnsed  to  carry  out  the  contntct  of 
'marriage  and  had  married  b^  daughter,  K  (defen- 
dant No,  2),  to  another  person.     They  claimed  ia 


iizoabyGoo(^Ie 
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9.  BBEACH  07  CONTBACT— wMftnwJ. 
thit  mit  to  recover  the  omaineiita  mnd  clothei,  toge- 
ther with  the  HTOO  p^d  to  the  fint  defendant  u 
"  uimriy  viUD  "  nd  B10,000  m  damsgei.  The  tint 
deteDduit  wam  med  both  In  her  penonal  capftcitj 
mnd  u  heir  uid  legtl  repreientative  of  her  nn  L. 
The  fint  detendiist  pleaded  that  neither  ihe  nor  the 
Kcond  defeoduit  were  bonnd  bj  the  betrothml  agree- 
ment, as  tfaey  were  not  nartiea  to  it  j  that  the  ood- 
tiact  had  been  a  contingent  oantnct,  ioaemoch 
ai  her  un,  X,  had  agreed  to  give  K  (defendant 
Ho.  2)  in  marriage  to  the  leoond  plaintiff  only  on 
oondtloB  that  he  (X)  ^onld  ohtain  in  nuniafjfe 
U,  the  daughter  of  the  third  plaintiff,  and  that 
X  and  U  were  acoor^ngl;  betrothed ;  that  X 
bad  Ati  in  IBSi^  and  that  the  contract  had  been 
tharabr  determined  j  that  ihe  had  beoi  willing  to 
renew  It,  and  had  pn^poHd  that  a  yoanger  lou  of 
hat  (J)  ihoold  b«  aooepted  ae  the  hnibana  of  U,  bnt 
that  Um  pUintilb  had  declined  thii  offer.  In  proof 
of  her  aUegatioD  that  tba  oontiact  wai  a  redprocal 
eonUngent  contract,  the  flrvt  defendant  relied  npon 
the  (dlewing  ehuue  in  tba  agreement: — "At  tlia 
tine  whan  tlu  marriagea  are  to  take  itlace,  the  mar< 
liage*  of  the  two  girU  are  to  be  performad  tocether. 
When  joo  ehall  giVe  j —  ■* — *■—  '- ■-■ 


maniage. 


r  jhngbter  in  marnag^ 
D  to  ^Te  my  danghtar  in 
Stld  that  the  agreement  of  betrothal 
WM  not  a  reciprocal  cmtiDgent  oontiact ;  and  that 
the  flnt  defendant  had  committed  a  breach  of  the 
agreement  by  not  giving  her  daughter,  K  (defendant 
No.  Z).  in  maniage  to  the  «eeond  plaintiff ;  and  that 
the  plaintifb  were  entitled  to  recover  frtim  the  firat 
defendant  the  valne  of  the  ornaments  and  the 
RTOO  p^  b;  the  plaintiff!  aa  "  npariyaman," 
together  with  11600  damagea  for  the  breach  of 
contract.  The  second  defendant,  being  a  minor,  wm 
held  not  liable,  and  the  luit  ae  agunat  her  waa 
Mr^i—^      Hcui  Thaksxbbt  r.  GOVTI 

[1. 1..  B.,  U  BaoL,  41S 


161.  - 


'   BnildtQE  eon  tract— ^rvool 


of  ea»traet—P<HFer  ef  rt^tttry—CtrtiJhate  of 
arckittet,  Ao«<  /or  coaclMtM.— By  a  bnilding  co«- 
tcaa  entered  into  between  plaint  and  defendant^ 
it  wai  agreed  that  pluatift  ihonld  owt  certun 
premiwa  on  bdaJf  of  the  defendant*  at  the  ratea 
■pecifled  in  the  hill  of  qnantitiei  annexed.  The 
agreemoit  provided  that  defendant!  ehonld  pa;  to 
pl^tiff  »t  the'  rate  of  90  per  cent,  npon  the  Talne  of 
work  eiecnted  and  materuls  UJd  down  aa  certified 
by  the  architect,  and  that,  ahonld  defendant*  make 
default  in  n  doing  for  a  po^od  beyond  ftmrteen  day* 
after  the  amonnt  thereof  ihall  have  been  eertifled, 
^abitiff  tkoBld  be  at  liberty  to  itupend  the  worka 
Bod  require  pajment  of  all  works  eiecnted  and 
material!  lud  down.  The  agreement  fnrtbtr  provided 
that,  if  the  oontractor  eb^  tnepeod  cor  dday  the 
performance  of  hi!  part  of  the  eootract  the  defendant! 
might,  throngb  thdr  ardiiteet,  give  uAice  reqniring 
the  work!  tobe  proceeded  with,  and  in  oaMot  default 
on  the  f^rt  of  the  ocmtiacior  tor  a  pariod  of 
twenty-dght  day!  might  enter  npon  and  take 
poaec^u  of  the  premiaea.  It  wa*  further  provided 
that  the  ded^  of  the    architect  with  reipect  to 


OOITTBACT— (tdncJikM. 

9.  BEKACH  07  CONTEACT— eo>i*?wi«l. 

the  amount,  itate,  and  condition  of  the  wnrb» 
actually  executed  or  in  reipect  to  any  qaeitioos 
that  may  arise  shall  be  final.  During  the  continoanc? 
of  the  works,  diaputea  arose  a*  to  the  amonnt  due  to  the 
pluntiff ,  although  certified  by  the  arctutect  ai  igreei^ 
and  in  conaeqaoice  plaintiff  refused  to  continue  the 
work,  whtrenpon  defendants,  after  givinicdne  notice. 
altered  npon  the  premiiea.  Pontiff  med  for 
damage*  in  eonseqnence  of  the  defendants  having 
taken  po«eanon  and  for   tbe  balance  due  on  ttu 

accounts.    Stld  (1)  that  the  detendaoti  ( '"-'  - 

breach  of  the  contraet  by  ref-'--  '-  - 
ammnt  dne  under  the  arebl 
that  the  plaintiff  therenpon  r 
and  that,  therefore,  defendant*  were  ntitled  a 
dne  notice  to  enter  and  take  poneudont  (8)  that  in 
the  absence  of  proof  of  c^Uaiion  between  the 
architect  and  the  pJalntiff,  the  defendants  were  bound 
b;  Uie  anlutecf !  certificate  a*  to  the  amount  dne 
to  tbe  plaintiff,  Kupfnuia  Naivu  e.  Skith  & 
.Co.      .        .  .     I.  Ii.  &,  18  KacL,  178 


10.  lAW  OOVKENINQ  CONTEACT. 

168. Contraot  mada  out  cX  Brl- 

tllll  IndUt  -  Frineipal  and  nretljr — Xes  looi 
eontraettu, — Under  a  contract,  made  and  to  be  per- 
formed  in  the  territory  of  an  Independtmt  SUte, 
between  tbe  State  and  eontracton,  the  latter  recdvsd 
an  advance  of  money,  for  the  repayment  whereof,  in 
case  the  contract  shonld  fail,  a  third  party  became 
surety  to  the  State.  The  contract  fuied  and  was 
terminated  by  the  State,  to  which  tbe  surety  repaid, 
on  its  demand,  the  money  advanced,  with  soDie 
deduction  on  account  of  a  part  performance.  For 
this  amonnt  the  (oret;  tued  the  principals,  who  wer« 
snbject  to  the  juriidictioo  of  the  Court*  in  British 
India.  In  deciding  whether  the  contract  had  or  had 
not  failed  within  the  meaning;  of  the  snretyBhip 
undCTtahoi  by  the  plwntiffs, — Btld  that  not  the  law 
of  British  India,  bnt  what  waa  in  tbe  contemplation  of 
the  parties  as  to  the  result  of  the  contract  when 
they  entered  into  it,  mu!t  be  regarded.  SuiAw 
Smas  V.  OvKQA  IUk  .  1. 1..  bL,  6  Ckia,  887 
[L.  R,  8  I.  A..  fiS 

OOHTBACT  ACT  (IX  OT  1872). 
S*t  Ciua  mmn  Cobtuot. 

1. —    Operation    atSemlli—Tiie 

Contract  Act  la  not  retrospective.  OxM  KHAHitii 
V.  BBOnimno  Coohab  Rot  Chowubbt 

riSB.L.&,461:  SO  W.  B.,  817:  and 
ai  W.  B.,  363 

a.  ZUoBtratloiui    ^tpeoded    to 

motions.  How  fkr  binding.— Per  Stfwt,  CJ". 
— Banailn  on  the  legal  character  of  the  "  Illnstia- 
tions"  attached  to  Act*  of  the  Indian  Le^slatnre, 
and  oinnion  eipTMaed  that  they  form  no  part  of 
these  Acta.    ITakix  EUfp.  Mranr  tiE 

CI.I..B.>1A11,4S7 


l,zcdbyG00<^lc 


<    IMS    ) 


DIQBST  OF  CA8BS. 


CX>l!n<ILA.OT  ACT  (CC  OF  187SI>-«>«/mmA 

8. mwtmtlana    ftppaiid«d    to 

■eotloiiM. — The  pnctioe  of  IcoUng  mora  st  ttu 
IlIadantioQi  in  the  Cootnct  Art  ttuD  at  the  wordi  of 
the  MctioiH  of  the  Act  pointed  out  u  a  miiUke. 
OKMDAunNiDHBBBut         .      SS  T.  B^  867 


iSm  COnDX&UION. 

[L  Ik  IL,  4  Had,  187 
L  Ih  B,  e  Kad,  8B1 


)  and  iSSrrviett  reaJtrtd 


odtMrlty  md  otntimiecl  &t  the  ■ 


poMn  who  rendwed  tl 

th«  CoDfaMt  A«t,  loi 

dedre  of   th*    promisor  ue    ^»eei 

fbottag    wUh    n,ek    Mrrioe*    to    be    midered    »Bd 

conetttnte    »    good    aonridwticii    for    a    deSaUe 

•greemwit.      Cum    where    ■    paiasi    witboat    the 

Eoowkdga  of  the  pTominc   or   etheiwlM  Uitn  bt 


indwtkkM  to 


-■.4. 


1  the 


[LlKB,aOBoa]u,TW 


Ah  PbOIOSKOBT  ITOTI— Foui  OV. 

[L  I- B^  18  Born,  eaa 

Sn  BtutB  Am,  i.  S4. 

[1  L  B.,  18  Bohl.  M9 

IitUer  Iff  aettpta»e«  incomvtlg 

addrttted.—A.  letter  ef  Mceptance  to  »  propoeer,  not 
eorrectljr  addreMed,  oonld  noti  •Itboagh  ported,  be 
mXA  to  have  beeo  "put  Id  a  ooons  of  tmnnmi- 
■imi"  to  him  within  the  UMUiIng  of  ■.  4  of  the 
Contract  Act  (IX  of  IWS).  ToWMM^t  aaa, 
X.  E.,  18  Sq„  148,  referred  to.  Bix  Das  Ckua^ 
BJiz  V.  Omoiu  LiqiniuTox  or  na  Cottoh 
Qnntaa  ComixY    ,         .   L  Ii.  IL,  d  AIL.  366 

•.10. 

S»  Ckabtbs  Pastt. 

EL  li.  &,  U  Bom..  841 
Z.  Ii.  B,,  U  Bom.,  888 
See  Hnn>B~L{XDiLiTT  oi  Mraoa  ox,  ixa 
BioHT  10  BRvoBcs  CoiiTBAcm. 

fl-  B..  11  Colo.,  Bsa 
LB.,  88 Bom,  146 

B.1L 

SmDokicilb    .  L  Ik  B.,  16  Bom,  607 


COSTBACT  ACT  (IZ  OV  VSeO^-Mmiinrntd. 
3t»  MAJoaar,  Aos  at, 

[I.  L  &,  7  All,  490,  76» 

Bet  MlBOX — LusiLin  oi  Hdtob  ov,  A3S> 
BioKX  TO  BinoBcii  Coimucn. 

tl.lKB.18Boni,60 
i  I..  R/IO  Bom,  687 
X  I..  B,  18  Kad.,  4IB 
LIi.Bv80CaIa;.608 
I.  Ii.  B,  SB  OaIo;,  881 
X.I..B,S7Calo^9?0 
S  air.  v.,  468 

Stt    Biaai    Of   Bnr— ConruoTa    An> 
Aoammna    .  L  !•.  B,  18  Bodl*  SO 

Sm      SFKino      Pmomuxoi— Stsoub 
Caus  L  I-  K.  18  KBd,  «IA 

n,  ih  B.  89  oaia,  MB 
x  ih  B,  arr  oaia,  am 

B.1& 

amhiowu  I.  UB,  4  AIL,  884 

a*.  18  and  14. 

Bat  CeambFakh. 

[X.  I..  B,  14  Bom,  S41 
LX..B..UBMn,880 


— ~-. H.  16  and  lB—Oh*Um*ti%ff  mmotal 

qf  torp**  of  kitthmnd  %mtil  wid«w  hot  €Keapttd  a 
i«y  i»  ad»pHo»  amd  *ij»td  a  ietd  of  adoption. — 
The  minor  widow  of  a  daceueed  Hindn  (who  had 
antlnriMd  hsr  to  adopt  a  mi)  otvporcallj  accepted 
a  boy  ■■  in  adoption  fron  hu  natnnl  Mber  who 
.  diaarent  gotra  from  her  deeaaeed  hna- 


band.  At  the  tine  when  the  child  waa  handed  oi 
the  widow,  her  hnibaiid'*  eorpee  wai  atill  in  the 
hooM,  and  the  ralalivea  <ii  the  child  and  other 
momlMra  of  tba  cMta  obitmcted  the  nmoTal  of  tba 


adaption  and  aigned  a  docninant  wta  an  nidawfnl 
act,  aad  anovntad  to  "  eoe^on  "  kad  "  vndae 
inflnaioe, "  rach  a*  are  defined  in  t.  16  or  16  of  the 
ContnMtt  Act.  SASftAVAiA  Baidu  v.  Ai>wab 
Bmri  ....    I.IbB,181buL.814 

■.10. 

Sm  Dud— CuoBu^noif. 

CL  H  XL,  10  AU,  S8B 

>■.  18  tutd  17. 

S§a  DiBioa  us  Cbisitob. 

rx  L.  B.,  U  Bom,  868 
Sf  am  .        .    Z.  I,.  B,  88  Calo^,  IS 


lizcdbyGoOt^Ic 


SIQBEIT  OP  CASES. 


,  OOZTTSAOrF  ACT  (IX  OF  IBTS)— eiwttwwA 

flo,  18  aoA  18, 

Bm  CoAmB  Paxtt. 

LI.  I..  B.,  14  B«m.,  S4I 
L  I..  R,  16  Bom.,  888 

8f    COHPAXT— FOWXBI,      DtTCTB,        ASB 
T.TiHti.rmul  OI  DiBKnOBB. 

[4  O.  W.  IT..  868 
a.  90. 

Bee    CoKPBOinflM— ComisironOKi      Ttv 
vomono,    Mnmai    ov,   axd    nmMi 

UISI  DXBDS  (W  COHFBcafUl, 

[L  I*  B^  6  Oalo,  887 
Sm  LiozBi        ,     L  I..  B^  4  AIL,  884 

Bee  SwroMiawr—CaaBtMKrrmm. 

tL  L  B,  17  Bowl.  40T 
-  U.  aO,   ai—Mietake  of  faelt— 
_    .  .  ,  .  Nation. — The  defeudwit  ei«cnted  to 

the  ^aintlfl  \a  1847  «  mnlgw!  kkboUkt  (oorreipcnd- 
iag  to  » leue  at  ■  Used  rental),  •gredng  t«  pay  to 
tlw  pluntifl  B160  amHiaIlj>.  At  the  date  of  tht 
•zecnUon  of  the  mnlj^sni  the  QoremnMnt  tueMmoot 
was  RS&«.0,  but  In  1672  it  wai  enhanced  to  S129-S-(^ 
and  a  local  fond  ceu  of  B4-9^  imposed  in  adclitlan, 
Tb«  plaintUI  eoed  the  defendant  to  "raaorar  from 
lum  iJM  en1ianc4d  aMcvment  and  the  cew. 
Held  that  the  plaintiff  wm  not  enUtled  to  recover, 
inaannch  a*  the  dafendant'i  liability  wai  6xed  by  the 
term*  of  the  malgcni,  which  wai  bindbg,  altbongh  It 
had  baeu  ei«cat»d  by  both  partiei  in  tbe  belief  that 
""     "  ent  wtmld  na*  be  " 


A  iwkUlM  ■■  to  eiiiting  Cacti  may  innlidata 
OMitiacl  I  but  an  erroneoui  expectatko,  wfaieh  otoi 
Mitinly    bjtfy,    !■■    no    dfeot.       BuBBBm 

" .    L  Z..  B,  8  Bom.,  U4 

—  Jfitfa-rnfyAifi,  Power  e,f, 
remi  ^m^-yaiitidar—SnJia»eemeai  <^af 
"  ^tie  8tah. — A  mnt^tva^t  <f 
■nnot  fiet  tbe  rent  of  I^  dbdI- 
gainiikr,  or  penasnent  tenant  holdiBg  at  a  lied  rent 
on  the  grannd  that  the  MecMment  on  tbe  lead  baa 
been  tahaoced  at  tbe  Ooremioent  mrrey.  Sai- 
tketti  T.  F'tniaUramaua,  I.  L.  R^  8  Bon.,  ISi, 
and  Samtkriehna  Ki%e  T.  SarelUta  Shining,  8.  A. 
Ko.  46  of  1ST9,  followed.  Vgakmnta  Sap^i  v. 
Bttmnmvet  nf  BomhM,  18  Bom.  Apa  1,  retered 
to.     UjUSA  w.  Bubba  Hbosi 

[I.  I,.  Bq  4  Bom.,  478 

■■  U — Mortga^  mtk  prwite  that  i» 

omee  qfuou-redeetyium  «•  apreeeribed  time  H  eio^li 
ieeame  a  laU — Ratiuama  bg  mortg^er  devlaring 
eaU  to  mortgagee— Transfer  ofpoteeeeio»  to  mart- 
gagee-~XaHnetio»  of  eqmitp  c^  redemption — 8mie*- 
^eemt  ttUe  bg  mortgagor  oftyHitg  of  rtdemptioit — 
Mitlake  of  Jii«f.— Uada  tbe  Uditii  CoDtnct  Act  (IX 
o(lB73),i,ai.errDrofUw4oMiut*Wateaeon1zBi;t| 
mnch  laai  will  it  annul  a  eM*<;r>Boa  aftor  the  bpee 
of  many  yon,  nnleae  there  hai  baea  aoBM  fnmd  or 
mkreprtsentation  and  an  abaanee  of  neslk;ene«.  In 
1S4S,  «and£  mortnged  a  piece  of  landlo  V.  It 
waa  to  be  redeemedu  eight  yeare,  or  elw  to  beeoma 
theabvlnte  pn^ert^  of  the  nortgagw.     It  mi  not 


OOHTBAOIF  ACT  (IX  OT  1878>-«o)i«im>i: 

redeemed  |  vA  In  1869,  S,  in  wfaoM  name  tbe  land 
Wis  atered  in  the  Government  leeaidt,  exeentafl  ■ 
laiinama  in  faronr  of  V,  and  V  pawod  a  InbnUat 
accepting  tbe  land.  B  and  B  then  became  V% 
tesanta,  and  were  m  mch  eneeeerfolly  etud  by  him 
for  not  in  tS6S.  In  1873,  T  eold  tbe  land  to  JT,  who 
again  nld  it  to  the  defendant.  Tbe  plaintiff,  a> 
pnrcbMer  from  the  original  mortgagon  (5  and  fi)of 
thmr  alleged  equity  of  redemptlEu,  filed^ba  preteat 
•nit  to  redeem  tlu  property.  Said  that,  aa  the 
radnama  givmi  by  B  oontainad  no  leeerraUcm,  and  aa 
It  waa  aMompanied  by  a  tratufer  of  pomcarinn,  it  had 
the  eCect  A  a  oonTeyanea  of  all  Uia  mortpgor'a 
ligfati  to  the  mortngee.  It  opeMted  to  eitingrilih 
"■-    — "-    of  redempUa  


the    eqiuty    of   i 


mpUoB,     notwithirtandlng    any 


moitgagtv.      TisHxir   Wi'firt'am    PaAxuc  «• 

ITtaimiAnr  BlPV  BeaVKU 

[LKB,  U  Boia,174 


CdI. 

iLUSAt,  CoXTKlcn       ....  IMS 
(a)   OlITEUbLX  ....    166S 

(6)  AsuHn  Frauo  Foum  .  1870 

(a)  OffiDovKDixfl  Cnicnux  OnnOBB  18re 
(iJ)  IliiBoal  CBBBBi  ,        .        ,  16S1 

&a  Act  XL  OB  ISeS,  a.  18. 

[L  I..  B.,  a  AIL.  808 
8ee  Bbvcuc  TtUKSCx  Aor,  a.  29: 

[L  L.  B.,  S4  Oalo.,  88B 
See  Cbaxtbbtt  .  1  L.  B.,  11  AIL,  68 
Bee     CoanuoT — AiiTBKATIOV    ob      Coor- 

TBAOTS— AlffBBAlTOH  BY  CoiTBS. 

[L  I-.  B,  U  AIL.  US 

Sm  CoBtSACV— WAdBBna  Cobtbioii. 

fl-  R.,  G  AIL,  448 
LB,  8  Bom..  868 
JMBnocTTOB  .    1. 1,.  B.,  SB  CMo,  14 
Bee  IiTTUSCinoS— UiniKB    Cm;    Pboox- 
DUBi  Com      .    L  Ih  B,,  8  AIL,  4sft 
See  KifiHi  O'  OooUPlMor— Tbabihb  at 
Bjbbt    .    Z.  L.  B«  7  AIL,  611.  87» 

IliLIiOAL  COHTBACTS. 


1.  Conlroel  titid  aemntrtiiy 

fo  latf—Agreemeat  partlg  •aid  amd  parHg  valid, 
— When  the  void  part  of  an  agreement  can  be 
propvly  aopMBtad  bom  tbe  reat,  the  taUer  doea  not 
becMDc  Innlid ;  bat  wiitre  the  portiea  tbemadvea 
treat  debt*— Toid  aa  well  aa  valid— aa  a  lump  enm, 
UiB  Cont  will  regard  tbe  eontnet  ••  an  integral  one, 
■nd  wholly  vaid,  npon  lAicb  neither  tbe  principal 
ncr  the  inretka  can  ba  nied.  Datlitubo  t.  Pimv 
p.  lb  B.,  8  BtHH.,  17 


lizcdbyGoOt^Ic 


( 


) 


DIGEST  OF  CASKS. 


(    IBM    ) 


OOHTBACT  ACT  (IX  OF  iBlii-continMd. 
ILLBOAL  CONTRACIS— cMtJiRiKif. 

5.  - — ■ — ~    ■Coniraul  btiiDitn    irokeri 

to  dividg  proJUit — A  contract  betwaeD  tvo  broken 
to  diTida  the  proSti  of  b  trsaoctian  U  not  m  illegal 
contract,  and  an  action  to  enforce  it  ii  therefore 
muDtainable.    Svaja  o,  Bibhtb  Dvu. 

[iAgTa,aeB 

8.   Contract  in  comideration 

that  ptrttm  mill  givt  evidetma  t*  civil  mit —  Foid 
eoniraet — CwwWeroiion.— A  contract  to  p»j  money 
upon  the  ooniideratioii  that  the  plaintiff  woald  give 
evtdoice  in  a  civil  nit  on  behalf  of  the  defendant 
cannot  be  enforced.  Sach  a  contract  it  rither  for 
tme  evidence,  and  then  there  la  no  eonaideratloo,  or 
for  fitTonrable  evidence,  either  tme  or  faUa,  and  then 
the  comddeTBtion  ia  Tlcioni.  8tmbte-~-lt  the  con- 
ddnation  liad  been  the  pUintiff'i  promin  not  to 
evade  praoefat  that  would  ititi  be  no  coniideration  tor 
the  defendanfe  nndwttking.  SuEUnr^B  Cebtti  r. 
BuuunT  Chkti  41[ad,T 

4. C£M»(ftirt  illtgal  aHdJrau- 

itdtnt  at  agauut  liird  fortit;  but  enforeiahU  he- 
tmatu  ik*  pariiit  to  il. — A  contract- between  eeTeiBl 
penoni  to  make  aepaiate  tendera  to  GovemmeDt,  and 
uiat  whoever  ihonld  obtun  a  contract  from  Qovem- 
mentihonldeharetheproflt*  withtheotherg,  although 
frandnlent  t<iwardi  tlie  Qovenunant,  will  be  enforced 
againit  any  of  nich  penoni  at'  the  mlt  of  any  one  of 
them  who  may  have  made  the  tender  in  pnnmance 
of  the  contract  Ibbrb  Chvndba  Gbobi  c. 
Bhoobuh  Udbttv  BisBBjBB    Bourke,  O.  d.,  SIS 

6.   — Agreemeni  to  join  Sonaj, 

— A  init,  bronght  to  enforce  a  penalty  fcr  breach  of 
an  agreemsnt  by  which  the  defendant  contracted  to 
joina  eertun  Somaj, of  which  the  plaintifb  were  mem- 
ber*, and  ^reed  that  he  wonid  not^  without  the 
plaintifli'  pemuMion,  leave  the  commnnity  or  \tiii 
any  other,  it  waa  held  mart  be  dismiased,  the  contract 
not  bdng  one  capable  of  being  enforced  in  t,  Conrt  of 
kw.    KiTll  SHiSA  p.  Sbvbal  Shaba 

[3aX..ZL,B.ir^4:  I0W.IL,S49 

6. Contract   made    ig    com- 

mnghajbrt  Stgiriraiion  Ant  ZIZ  of  1657,t.  A— 
In  a  n^t  flled  on  the  SSthof  April  1B6S  and  branghl 
by  a  joint-atock  company,  after  r^iatratjon,  to 
recover  damage!  for  breach  d!  a  c<»itract  niade  with 
the  defendants  before  regiitration,— £«/<{  (by 
CmiOH,  C.J.,  and  Abkoitld,  J.,  affirming  on  appeal 
the  decree  of  Saboint,  J.)  that  the  contract  waa 
illegal  nnder  s.  2  of  Act  XIX  of  1857,  and  that  the 
plaintiff*  conld  not  ane  upon  it.  Oitjbkat  TakDTSQr 
CoKPAiTX  e.  Tbjkaiui  Ybui   .  8  Bohl,  O,  C,  M 

7. ■   Ceatract    node    by    com- 

pang  bt/ort  Segittrattoit  Act  ZIZ  <if  19Bf,  t.  2.— 
In  a  nit  broaght  by  a  tnmaferee  of  iharei  in  a  joint- 
■toek  banking  company  formed  after  the  panng  of 
Act  Til  of  1860.  and  neither  incorporated  nor  re^ 
tared  when  the  piunt  waa  filed,  to  compd  the  direc- 
tora,  tmrteea,  and  pablic  offlcen  of  the  eompuiy  to 
give  np  the  share  oertificatei  whiob  bad  come  into 
the  poaaeeidon  of  the  bank,  or  to  pay  damagea  to  the 
pUintitt, —  Bald  (by  Couoe,  C.J.,  and  Sakoixt,  J„ 
~     ■  J.)  that 


CONTKAOT  ACT  (IX  OF  laiat^eomtinmtd. 

ILLEGAL  CONTEACrrS-coiriM.aed. 
the  company  bwng  illegal  nnder  a.  2,  Act  XIX  of 
1867,   the   anit   was   not   maintainable.     ICANun 
SosABJi  V.  Cava  .    8  Bom..  O.  C,  169 


fan*band  bnng  In  jail,  the  plaintiff  agreed  wiQi  .  . 
defndanta  to  pay  them  B60  in  conndention  of  thor 
obtaining  ^^  hniband'a  releaa^  wMch  they  itated 
the;  covtd  do.  Slie  accordingly  paid  the  money. 
In  an  action  for  breach  of  contract,— BaM  the 
action  wonld  not  lie,  a«  the  eontnct  waa  an  Illegal 
one.    Pkottma  Achat  «.  DtriHurA  Sibkab 

[ft  B.  lb  B,  Ap.,  88 :  18  W.  B^  4JSO 

9. Contract   to   obtain  mart 

fawnrable  amiiment  U/  fnaoiu  not  Hated. — In  ■ 
written  agreement  the  defoidant,  in  connderation  of 
a  nm  of  money  reeeired  by  him,  promiaed  to  cAitain 
a  more  favonrable  aaa«aament  npon  certain  village* 
in  raapect  of  waate  and  cultivated  landa,  and  in  caaa 
of  failnre  to  repay  the  amount  recdved.  In  a  suit  to 
recover  the  amount  p^d  to  the  defendant, — Slid  that 
the  eontnct  waa  not  vitiated  by  reaaoo  of  illegality. 
Aliter  it  it  appeared  npon  the  hce  of  the  plwnt,  or 
if  it  were  ertabliahed  by  evidence  independently  of 
written  agreement,  that  the  arrangement  waa  that  the 
defendant  ihonid  uae  corrupt  or  illegal  meuia,  or 
improperly  eierdae  any  personal  inSaeace  which  he 
poaaeued  or  profeaaed  to  poaaeaa  over  a  public  servant. 
FlOaABZUTTX  HCSAU  c.  Nabatakappa  AlTAir 

[3  Mad.,  248 

10.  SmI  to  neoTtr  hribt  ti^ 

Anuen. — A  civil  init  doea  not  lie  to  raeover  money 
paid  to  a  Civil  Court  Ameen  to  induce  him  to  make- 
B  favonrable  report      Goaon   CatnniBB   Durr  b. 

JtmaMM 80  W.  B,  ass 

IL  Contract  not  to  alienrlt 

— Agreement — Coneideration By  a  writtm  iuatm- 

ment,  duly  regiatered,  T  agreed,  in  conaideration  of 
the  recognition  by  hia  two  brothera  of  hit  rights  ia 
the  jdnt  and  undivided  property  of  the  three  bnithat^ 
nut  to  aell,  tranifer,  or  mortgage  hia  ahare  except  to 
then,  and,  ahould  he  deaire  to  dispose  of  it,  to  ^pon 
of  it  to  them  for  a  certain  inm.  In  breach  ol  this 
agreement,  he  gave  a  usnfrnctaary  mortgage  of  hia 
share  to  L.  Meld,  in  a  nit  by  £  to  enforce  the 
mortgage,  that  the  agreement  waa  valid,  and  that  the 
mortgage  waa  bad  agunat  2*s  brothers.  Lakeio 
Chavs  e.  Ton  La£  .         .    L  11 B.,  1  AIL,  818 


ofjacl. — Where  the  property  of  a  judgment-debtor 
had  been  attached  In  eiecation  for  a  mm  claimed  to 
be  dna  under  a  decree,  bat  which  nm  in  fact 
included  interest  not  awarded  by  the  decree, — Setd 


inatalmenta  the  entire  amount  claimed  iuclnaive  of 
the  intereabi  ww  not  unlawful  and  void  nnder  cl.  8, 
a.  23  of  the  In^an  Contract  Act ;  and  that  the  nda> 
taken  belief  of  the  parl^  to  the  agreement  that 
intenat  oould  be  recovered  by  ^oeeedli^  in  ez«o«- 
tionwat.notamidakeof  factrKderingthaagiMuni 


lizcdbyGoOt^Ic 


(  l««  ) 


fiiaeST  OF  CASES. 


COBTBACT  ACT  (IZ  OF  IBTat—Mntiatud. 

ILLEGAL  CONTEAeiS-oMt^MMJ. 
Voidalde  DiideT  i.    20  of  that  Aot.    Sitb   GtoKUL 
DlS  QOPAI.  D*S  v,  llDBU 

CL  Xb  B,  8  Calo;.  609: 8  C  lu  B.,  IBS 
I..  B,  6  L  A^  78 

1ft Jiffrttmt't  to  leeiHM 

llrety  /or  good  h»\aviotr  on  avunni  qf  ttCMritg 
being  depenttd  with  tnnly—RUgal  eoit*idtratiolt 
— Void  ainttmnt — Suit  to  rwover  dspotii. — J 
WM  required  bj  the  ittgMnXe,  imdaT  the  Coda 
tit  CMduikI  ProcedoT^  to  fnniith  two  mTetiei  who 
■honld  be  mpoiMible  for  fab  oood  bdwotonr,  wch  in 
tuD  lum.      S  sgraed  to  Moome  k  ■brct;^  on  con- 


%  (urety.  The  pcrtnd  for  which  S  wai  reqwiudbU 
(or  fi  good  conduct  haring  expired  without  P  cotn- 
mitting  mj  Mt  to  forfeit  the  lecnrity  ud  S  refnaing 
to  retnin  the  depodt,  fiaed  3  to  recover  thedepout. 
Slid  that,  w  the  ooDBdankUon  for  the  agreement 
defMted  tbe  object  of  the  law,  the  oomideratton 
wai  nnlawfol,  and  F  waa  not  ei^itled  to  relief. 
Fatxe  Buras  «.  BAinrAL  Butqh 

[t  L.  B^  1  AH,  7S1 


1^  Chamports    amd  maintt- 

»ci*et — AtiigtMie»t  <(f  ehota  m  aetio» — Illegal 
eoiuideratiiin. — A  bonijlde  pnrehaaa  of  a  ihare  in  a 
d^m  abont  to  be  entorced  by  a  iuit  Ii  not  void  under 
a.  23  of  the  Indian  Contract  Act.  and  a  tait  may, 
ejta  >aoh  pnrchaae,  be  properlj  brought  by  the 
Tndee  and  TeaAsi*  aa  co-plBintiffi.  A  and  B  luiTing 
a  claim  ag^nat  C  for  BI8,09&-3,  bnt  not  being  in 
drcnnutancea  thenueKcs  to  inititnta  a  mit  for  it* 
enforcement,  aald  fourteen  annai  or  fonrteen'di- 
teenthi  of  tbor  claim  to  D  for  B4,000 ;  and  a  nit 
waa  then  Inititnted  by  A,  B,  and  B  sgainit  C.  C 
pleaded  that  the  aje  to  D  waa  roid  under  a.  88  of  the 
Indian  Contract  Act,  and  that  A  and  9  oould  hot  lue 
for  two  annai  only  of  their  entire  ctum.  Meld  that 
the  weXe  to  D  waa  not  void ;  that  the  luit  wai  propeily 
framed  ;  and  tW,  even  if  the  eale  had  been  void,  the 
■nit  by  A  and  B  waa  not  Uable  to  ^muuaL  Abdool 
Hauk  e.  DoosaA  Pbobeas  BursBJii 

[I.  H  B^  e  Calo,  4 


!&- 


0  defeat  »i 


—There  ii  nothing  in  M.  28  and  31  of 
the  Indian  Contract  Act  (IX  of  1872)  to  inpport  the 
opinion  that  a  nie  made  with  the  view  of  defeating  a 
prnbable  eiecution  ia  a  nle  with  fraudulent  and 
unlawful  object,  and  therefore  roid  within  the  mean- 
ing of  thoie  (ectioni.  BUAV  Eabji  v.  Asdiruib 
Bounrui  Wasu  .  .  L  Ii.  B.,  4  Bom^  70 
18.- 


Government  ferry — Zeaec 

^Ben.  Seg.  VI  of  1819—initgalitg  of  eonlraet.— 
Jftookaleaae  for  three  y tsra  irf  a  Cloremment  ferry, 
and  ooTenanted  with  the  Hagielrate,  who  granted  the 
leaae,  not  to  underlet  or  aadgn  tiie  leaae  witb'mt 
leave  or  licooe  of  the  Hagiitrate.  Jf  anbaequently 
admitted  £  ai  hi*  partner  to  ahare  wiUi  him  equally 
in  tbe  piofita  to  be  derived  bum  the  leaae.  Setd  that 
inch  partnenhip  wm  not  void  by  rmion  of  the 
careoant  wA  (o  nndurlot  or  aMign  Uie  Itaae.    S.  A. 


COirtBAOT  AOT  (IX  OT  Wfli)~eo»tinmd. 

ILLEGAL  CONTBACTS— ooatMiietl. 
UTo.  119  of  1782,  decided  on   the  Itt  Angmrt  U72f 
overruled.     Qathu  Hf^T"*  o.  Hchiiz  Au  Khik 
CL  Ii.  B.  8  AI1„  4U 
IT,  ■  Contraet  entered  into  in 

violation  of  ti»  law— Partnereiip— Illegal 
partnereUp — Sight  of  partner  to  tine  for  a 
ikare—Abiari  Aet  (Bombag  Act  V  of  1878J, 
e.  46— JfMOo*  tif  lieente—Panaltg—A  contract  en- 
tared  into  for  the  p&rpoae,  or  with  the  neceaary 
effect,  of  defeating  a  atatute  will  not  be  enforced 
or  reeogniwd  by  the  Court*,  at  any  mte  where  both 
partiea  itand  in  pari  delicto.  ^  and  £  took  a  liquor 
contract  from  the  Government.  By  the  ttmu  of 
their  licenie  they  were  forbidden  to  take  a  partner. 
and  undtc  a.  46  of  the  Bombay  Abkari  Act  (T  of 
1878)  they  ware  liable  to  a  paulty  of  BIOO  for  » 
breach  of  their  licente.  C  antered  into  partnerihip 
with  A  and  B  with  fnU  knowledge  of  the  conditiona 
of  the  licenae,  and  afterward*  fil^  a  trait  for  aa  a»- 
oonnt  of  the  [artnerihlp  tranmctiont.  Seld  that 
C  was  not  entitled  to  any  relief,  having  entered  into 
the  partnenhip  in  direct  violation  of  the  law.    Bos' 

■USn  MOKABBU  V,  PBBTAHn  DjUOHIBSAI 

[I.Z<.R,18Boiii,4aS 

18.  Saeiee   Aot    XXII    qf 

1881, 1.  48 — Lioent»—Snh-Uae» — Breath  ofcomU- 
tione-~Coneideratien  forbidden  bg  lam — Immoral 
eoneideration — Cantidaration  appottd  to  pnbtio 
^ojuy, —The  plaintiff  obt^ed from  the  ezetaeantho- 
ritiei  a  licenaa  to  manufacture  and  aell  country  Uquor, 
■uch  tieanie  oontainlng  a  condition  againet  inb-let- 
ting  the  benefit*  of  the  lloenae.  By  1. 12  of  the  Ei- 
ciK  Act  (XXII  of  1881}  the  vioIaUoQ  of  any  aimdi> 
tion  of  a  licenae  granted  under  the  Act  i*  made  a 
puni^ble  offence.  The  plaintiff  tub-let  the  Ucenaa 
to  def  aodanta,  who  en  the  Gth  of  September  1884 
eiwmted  an  agreement  to  ftj  to  the  pluutiff  a  cer* 
tain  ium  of  money,  in  which  wai  included  the  lum 
of  Bl,fiOO,  which  the  detendanta  had  undertaken 
to  pay  to  pWntiff  aa  rent  teierved  on  the  sub-leaie. 
The  pUntdf  inatituted  a  mit  for  recovo'y  of  the 
amonnt  due  to  him  on  tbe  agreement,  and  it  wa*  de- 
creed by  the  Court  of  firgt  initAnce,  but  diamisaed 
bv  the  lower  Appellate  Couit.  On  aecond  appeal  the 
plaintifl  contended  on  the  acQiority  of  Oauri  SKan- 
lar  V.  Mmmtat  Ali  Khan,  I.  L.  S.,  3  All.,  411,  that 
hii  mit  had  been  wron^y  dimiiMed.  Beld  that 
Uie  sub^letting  of  a  lioanae  to  manufacture  and  adl 
oouDby  Hqnor  having  been  made  pnniihable  a*  an 

,  offence  ii  to  be  deemed  a*  an  aet  contrary  to  law 
wiiUn  the  meaning  of  *.  28  of  the  Contract  Act  (IX 
of   1872),  and  the  claim  to  recover  m.>ii.-y  due  on 

I   aneb    anb-leaaa  waa  therefore  not  enforceable  in  a 

I  Court  of  Juitioe.  Oaari  Shankar  V.  Mimtat  AH, 
I.  L.  a.,  3  All.,  All,  diatingntihed.      Dibi  Pbabad 

I   fuBiiTKAic     -        .        .  L  Ii.  B.,  10  AIL,  S77 

I        18,    Liate  qf  a/urm  to  retail 

opinm  at  etrtain  ihope  in  a  dittricl — Sai-leaie  of 
I  eneh  thopt  withoVt  tie  Colleetot't  ptrmiiiion — 
I  Opinm  Act  (I  of  1878J,  e.  l—Bulee  made  nnder 
':  Opium  Aet,  ii.  43,  44,  45,  a«il  B2— Bight  to  re 
'  carer  advaneae  madt  for  an  illegal  pnrpote  eubtt- 
!  qnently  earritd  «•/.— The  plaiidiff  who  held  th* 
S  H 


lizcdbyGoOt^Ic 


DIGEST  OF  CASKS. 


COHTBRAtyp  AOr  (XX  OF  18f9>-<(xritM«l. 

ILLBOAL  C051BAC1B— 0oi»MM(nj: 
■hum  of  the  right  ot  ratftil  oidnm  at  certain  ibopt  in 
K  diatrlctitmd  wbo<el«ueooiit^D«Bftcl»nse]iraMblt> 
log  nib-letthig  withont  the  CoUector'fl  permMon, 
«Dtered  into  an  agrMmnit  wHb  the  def Bnanat  to  nb- 
Ut  to  b™,  I 


Conectoc*!  penaiaiion.  After  the  eipintion  of  tho 
ymi,  the  plaintiff  broaght  a  mit  againat  the  ddten- 
(hnt  to  recover  the  baiance  dae  to  'bin  under  the 
■ffreemeDt,  and  obtainad  a  detrea.  Stld,  revendng 
toe  decree,  that  Oe  i^Mtment  not  bdng  pormttted 
ty  the  rnlMbanwd  nndar  Ute  Opinm  A«t  {I  of  1ST8) 
WBi  forfaiddtn  by  i.  4  <rf  the  Act,  and  waa  wM  mi 
having  in  vlnr  an  objtat  CoiUddcn  li;  hnr.  Stld, 
Cnithcr,  that  tka  'pUnUff  eoxM  not  T«ca*er  the  prieo 
of  the  opinm  mpplled  to  tlie  defan^Bl,  hiannDBh  m 
■adtancei  made  toe  an  illegal  jm^oaei  snliaeqaaitl;^ 
-nnied  out,  eannot  be  reoOTeted.  BAflHlinialE  'Lat- 
-Kui «.  NAimtr  S-aai  Bkltb 


SO. - 


-  Agretnttit  to  relinqniiK 


ex-proprielarj/  riffiU—Parlilion—lf.-W.  P.  Sanf 
Act  (Zn  of  1881),  «.  7  tna  9-S.-W.  T. 
I»iikI  SfMintt  Aet  (XIX  of  1878),  t.  ISS.~ 
By  a  mntnal  agreemeot  entered  -into  between  the 
iwtiei  to  a  ^vate  partition  ot  certain  ^la^e*  held 


iy  fliem  jofntl;  the  partiee  agreed  that,  if  eltlieF 

'    -'  'liB  time  of  the  part'- '   "" 

TiUam  whteh  npoo  . 

he  otaer  pa^,  he  iranld  nfln^oMi  lili 


a  Till* 


'  niem  jo      _  _ 

rtj  at  the  time  of  ihe  partitioii 
'  <-   -   -lUaee  whteh  npoo  faittiion 
>  otaer  pa^,  he  iranld  n 
-rishti  in  nah  rii  kad  'in  faTonr  irf  tite  mK: 
-wbM*  abin  the  ^d  TUIage  iHd  fUlMU    BtldtUt 


'prietary  tenant  In  K^eet  of  the  knd  [Wevloady  held 
by  him  ai  Ai,  and  that  emUagnaatty  the  agie«ueut 
■to  ralinqniA  Ui  right*  In  mti  hkod  dm  not  mfnme- 
aUe  in  law,  EAfln  BxiMtsa  •,  KmiB  Nate  8isn 
[LI..B,SOAlL,aiie 

21.  Agreemtnt    bg    ptatut^f 

and  d^ntdant  not  to  bid  agaiiui  tae'h  omer  at  a* 
auction. — There  ii  nottuoK  neceMarily  anlawfnl  In 
two  or  mon  peraona  agreemg  not  to  bid  ag^nrt  <sae 
another  at  an  anctton^tle.  Habi  BaxxBia&KA  e. 
If  ABO  UosaBETAB         .    L  Ik  B.,  18  Bctl,  MS 

S& Coniitiom   agttimtf   t%b- 

eottlraet—tnh-eoiaraot  madt  »otti)iti4iinidiwg  eoadi- 
Hon — StUt  bg  tub-eomtraetor — liltiffalify  ^tnt-e«»- 
tract—Damagtt—aattptntation  for  norJe  dom.— 
Defendant  contracted  with  the  Eieeative  EnginMr  of 
the  Pnblic  Worh*  Department  to  lopply  mateikl* 
for  the  coDStmction  of  a  pnblic  road.  One  of  the 
condiUon*  of  the  contraot  was  that  no  work  waa  to  be 
underlet,  or  let  by  taak  work,  by  Uie  contractor  vrith- 
Dot  the  eiprew  pennii^o,  in  writing,  oi  the  Eieon- 
tive  EaginaBT  or  hia  duly  authorized  agent,  Sab*e- 
queatlj  the  defendant,  without  obtaining  the  reoolBite 
pormiesioil,  entered  into  an  oral  agreement  with  the 
plaintifF,  under  which  the  pUbtilF  wa>  to  do  the  con- 
tiact  work  and  the  defoudant  to  pay  him  all  meneyB 
raceirod  from  the  Eiecutire  Eugineer  andcr  the  con- 
tract, after  deducting  tun  per  cent.,  as  the  defon- 
daat'i  profit.    It  did  not  appear  that  the  plaiatiS 


<!eXITSACT  A(7  (CXOF  I8?8>— coaftMa^. 

tliXEdAL  CONTBA'CTS— cMiftMMJ: 
kne*  ot'the  coriditton  agwoit  ODderletting  contained 
in  the  coDtiBct  The  plaintiff  med  the  dcJendaot  for 
the  balance  of  money  due  to  him  nndcf  the  oiml 
agreement.  The  flrit  Court  found  that  the  plaintiff 
had  eiecnted  the  whole  of  the  contract  wm'ki  and 
that  the  defendant  had  receiTad  from  the  Eiecotive 
Eughieer  a  total  mm  of  H2,feS-ll-ll,  and  of  thia 
had  pud  to  the  pluntiff  BS,S84-18-S,  leaving  a  cam 
of  K431-14-S  lUll  in  hit  handa.  It  otderedUiedafai- 
dint  to  pay  thii  aum  to  tiie  pluatiff  1<m  10  per  cent, 
of  the  whole  mm  of  fi8,766-ll-ll,  and  paMed  a 
decree  accordingly  for  Bie6-&-8.  On  appeal  the 
Judge  varied  the  decree  by  awarding  to  the  phuntiff 
the  whole  tnm  of  B481.14-B.  He  fonnd  that  it 
had  been  e^^eod  that  the  defw^nt  ihonld  retain  10 
per  cent.,  bnt  htld  that  the  agreement  to  aiaign  v 
mblet  the  ocotraot  wae  cmtrary  to  pnblic  policy,  and 
bad  under  t.  23  of  the  Contract  Act  .(IX  of  lS7a). 
On  appeal  to  the  High  Court, — Held  (revernng  the 
decree  of  the  Jndge  and  reatoting  tiiat  of  the  flnt 
Court)  that  a*  it  did  not  appear  that  the  ^^iaGB 
knew  of  the  condition  in  the  oontraet,  and  a<  the 
objection  of  illegality  waa  not  taken  by  tiie  de- 
fendant, the  plaintiff  traa  not  precluded  from  en- 
forciog  against  the  defendant  hii  cwn  eoi^ract. 
Even  if,  however,  the  plainfiA  danld  n«t  enforoe  the 
coalnet,  he  wmild,  under  the  drenmttuuiea,  ba  en* 
titled  to  receive  from  the  defendant  eonpesNtion  fbr 
the  work  and  labonr  of  wMcb  Hie  defendant  had  re- 
ceived the  benefit.  The  only  qniation  waa  bow  Qie 
work  dnue  ^ould  be  valned.  ?IWe  waa  no  direct 
teat  of  ita  market  value.  The  berti  av^table  teat  wm 
the  amount  which  the  plaintifl>  at  the  time  whan  lie 
entered  into  tba  agreement,  accepted  M  mflelBnt, 
namely,  theamoonttobepUdbytiie  EieentireB 


riatored  the  decree  otthe  Snbo 

OADEAX  BaOEVSAXE  JOSEI  e,  DAMtHtAS  MOSAE- 

uc     ,        .        ,        .    I.  Ik  R,  81  Bona^  BSa 


Ill^ttl  eoH*id»ratio». — 
note  it  appeared  that  it  had  been  given  by  the  defoi- 
dant  to  the  pUntlfl  in  consideratioa  of  hjj  withdraw- 
ing hia  threat<aed  oppodtion  to  the  discharge  of  an 
insolvent  and  consenting  to  an  arrangement  among 
the  ^eial  body  of  orediton,  who  were  not,  thoni^ 
the  insolvent  was,  aware  of  Una  tmnaactiini  whermy 
the  pl^tiff  waa  to  obtain  a  apeetal  advai^age. 
Said  that  the  otntiaot  waa  nnlawful,  and  the  anit 
could  not  he  muntuned.  Ebibenafpa  Cebth  d. 
Asniiru  HuDAU  ,    I,  Ii.  B„SO  Mad,.  84 

24,  Illegal    eontratt—Oom- 

pound  intareit~Bon&al  Parganai  Settlanuni 
Eggtilation  (III  of  1873),  t.  B—Sontkal  Far- 
ganai  Jmtict  Segalation  (V  <f  1893),  i.  fe(— 
Contract  Act,  t.  M — "  Vnlatifnl "  eontidemtioa, 
mtaning  of. — There  ii  Do  law  or  rt^lstion  laying 
down  tDBit  an  agreement  between  any  two  persona 
living  in  the  Southal  Parganas  to  pa^  compound  in- 
blTKt  upon  the  amount  borrowed  u  "nnlawful" 
wilhin  the  moaning  of  s.  2S  of  the  Contract  Act. 
All  that  the  law  provides  is  that  ccmp'>uud  Interest 


iizoabyGoo(^Ie 


DIOSST  OF  CASBi. 


<  lara  } 


ILLBOU.  OOHTBiCXS— ooMlMMii. 
«U  Mt  be  deastd  fay  wi*  Oomt.  B«f  endng  to  tha 
SoDtU  Benlatimi,  ■.  6  of  B^mlaliDii  UI  of  1S7S, 
aiidi.S4of  BegnktiMT  of  1898,  HwasitMinTe- 
■pect  at  an  anArniait  to  uy  Intneat  on  an  ktnonot 
compoMd  PuUy  of  th«  frin^ptl  tnd  intemt  dne  od 
« tiffnai  debt  that  neb  Kgteemeat  U  not  vdd  nDder 
1.  M  of  the  Conteact  Act,  mnd  that  the  obligor  tnay 
reeorer  nch  inma  of  manej  ai  bo  ij  (ntitled  iu  law 
to  reeorer,  notwittutandlng  that  part  of  the  condder* 
•tioo  it  compooiid  interecb  SalUA  CaAB&X  ICibbkb 
s.  CaoBi  Lai.  Habwau  X  Lk  B^  SB  Calo,  3S8 

25.   Ci"«i    ProetdMTt    Codt, 

1683,  t.  2S7A — AgreimtiU  for,  or  to  give  iimafor 
lati^fiuHo*  Iff,  Judgnmd-deht^Jgntmtui  without 


obtained  a  Aeeree  ag^it  the  defendant  und^  whii 
the  JodgmcDt-dibtoc  waa  IbbU  to  i»y  the  amonnt  by 
loitalnMDtB  with  mt«re«t  at  4  per  cent.  Eventnally, 
the  datendaat  faiUnf;  to  p>5,  the  plunttff  accepted  a 
bond  esemted  jointly  by  the  defendant  and  T,  hit 
father,  b;  wUch  Uiey  both  beoaOie  liable  for  the 
amonnt  <d  the  decree  with  iotaevt  at  18(  per  oent. 
In  s  (ait  on  the  bond,  it  was  contended  that  it  m* 
■end  within  tlie  meaning  of  i.  2S  of  the  Contnct  Act 
aa  being  forbidden  bj,  orof  ^nature  to  defeat  the  pny 
vi^ni  of,  a.  aC7A  of  the  Civil  Procednre  Cade ;  and 
that,  eoDaeqaently,  the  anit  on  it  wai  not  maintainable. 
Btld  tlie  bond  ««e  not  void  noder  ■.  2S  rf  the 
Contiaet  itt.  Bembit—th.B  worda  "any  law"  in 
that  jeotion  refer  to  tome  mbitantivelaw,  and  not  to 
an  a^ectire  law,  *nch  aa  the  Frooedore  Code  ii. 
HiTKini  Ca*XB  Oiwu.  r.  It^tamnmux  Bin 

PLI-B..  U  CalcL.  604 

BmU  M   l<ml-~MoMs 


_.  I    for    immoral     fmrpo*ei~lfaiki»i 

daw^i^  gtrlt  ef  Aon't.— The  fathtr  of  nukiui 
(dan<nng  Eprhi)  m  Nauk  by  two  bcodi  morl^^ed 
certain  property  aa  leourity  for  money  lent  to  h^  by 
the  plaintiff.  The  bonda  itated  that  the  object  of  the 
loan  wai  to  tmable  the  mor^pkgor  to  get  hii  dangbten 


.  .  1  that  they  were  vend  on  the  jnonnd  that 
the  loan  waa  fcr  an  immoial  pnrpoae.  The  Diitrict 
lodge  wai  of  opinion  that  the  object  of  teaching 
the  girle  to  nng  waa  to  make  them  more  attractive  a* 
imtititutei,  and  therefore  to  farther  an  immoral 
pnrpou,  whidi  contS  not  bd  tepafated  from  the  legal 
part  of  the  parpoae  fM  whioh  the  loan  wa«  con- 
taaeted.  He  aoooidingly  held  that  the  bonde  were 
vcdd,  and  eonld  not  be  enforeed.  On  WF**!, — Seli 
that  the  bonda  Wtfe  not  vdd,  Inaennieb  aa,  amongrt 
the  oommantt^  of  naiUna,  idnging  wae  net  neceiiuily 
acqaired  by  the  women  with  a  view  of  piactidng 
pioatitntion.  It  wai  diatinct  mode  of  obtaining  a 
Uvalibood  not  in  i  iwiiiilj  omneeted  with praetitntion, 
although  it  might  be  trae,  aa  a  fact,  ^t  moat  of 
theoe  who  dng  lead  a  looie  Ufe.  The  Diitrict  Jndgs 
""  — ■"""  -it  too  far  b  conclvbg  that  the  dnglog 
D  the  knowlei^  of  the 
BttoadivMieM  «f   tlie 


OOBTSAOV  Atn  (IX  OF  18nH«mf»w«A. 

ILLBQAL  COSmACTS-wa^MMAf. 
BKvt^igDr'i  dav^itss  aa  prootitatei.    EffUBOaaTB 
«.  Bnuc  .    L  Ii.  B,  U  Bokl,  150 

SI.  Illegal  or  immoral  non- 

tidtnttia»—^\fl—SivMd,  Want  of  proof  of. — In 
the  year  IBTO  B  made  a  gift  of  cerfjn  immoveable 
property  to  W,  who  wu  hii  mistreH,  bnt  lived  with 
him  aa  Mi  wife,  "  on  condition  of  her  continaing  to 
be  fail  wife  and  remaining  obedient  to  him,  her  boi- 
baod."  W  acquired  pmmuon  of  the  property  in 
virtoe  of  the  gift,  and  liad  held  it  for  eight  year*, 
wlun  ft  creator  <i  S,  nnder  a  decree  enfircing  a 
^bt  cHoted  by  S  anbaeqnaatly  to  the  gift,  nied, 
amongit  otha  things,  tcr  a  declaration  that  Ute  gift 
-waa  inTaHd,  aa  it  M  been  mode  for  ao  illegal  een- 
Kdoatjon,  vtc,  the  totnre  immnal  cohalntatkmof  W 
with  B.  Belt  tha^  uiaming  that  the  omndoatian 
for  the  eift  WBi  illegal  in  the  absence  of  fnod,  the 
gift  eonld  not  be  Kt  a^da  bd  many  y»r*  afts  W 
had  aoqnired  poaaeaoon  ^lerennda.  Agent  w, 
Jaiikiiu,  Jj.  S.,  16  Bqn  SB'S,  foUawed.  IiACBia 
Hum  o.  WJUTn  BaSiiM 

[L  L.  XL,  a  AIL.  4S8 

AfBrmed  on  appeal  to  the  Privy  ConncU  In  BiK 

BAXur  e.  Bzu  .  L  Zi.  B«  5  AH.,  818 

IB.  O.,  H  B,U  I.  A,  M 


of  patt  eoiabUatiom — Immoral  or  moid  oenaidtra- 
fio»,—K  halitar  many  veaia  Jiied  with  «  aaMa 
oonoahine.  In  ooniideiatlon  of  inch  nut  coliabibi- 
tion,  Q,  by  an  agreemmt  in  wriUng,  dated  the  SSth 
Uaroh  1S69,  and  dnly  regirtersd,  settled  an  annuity 
on  H,  cfaan[ing  a  portien  of  faia  real  ertate  with  tse 
paymmt  of  sneh  annnity.  Btld  in  a  nit  by  Jf 
a^inst  O't  hrir,  hii  married  «if%  to  enforce  iba 
agreement,  that  the  oonaideratiort  for  the  agreoment 
waa  not  tmdv  the  law  then  in  force  immoral,  nor  waa 
Uie  oarement  under  the  lame  law  void  for  want  of 
ooui^iation.  BeU,  also,  that  before  M  could 
recover  from  the  defendant  on  the  agreement,  it  wai 
necenaiy  to  show  tliat  the  defendant  had  reedved 
funds  available  to  meet  the  olaitni  from  the  pioflta 
of  the  estate  charged  with  the  payment  ctf  the 
annnity  or  oQier  proper^  of  O.  Uix  KvtR  v. 
lAsmmt,  KvAx  .  L  Zi.  B.,  1  AIL.  478    ■ 

S9.  OambUng—MoJk**il  of 

Madrat — Mcnn  ImU  for,  rai!DeeraiZB.--Oambling 
ohibiled  by  law  in  the  mofniiil  of  Uie 
idenqy,  money  lent  far  luch   gambling 


(ft)  AftADTST  P0BUa  VaOffT. 


sa  - 


Conimel  againri  poUcg 

of  lit  Jntolvenl  Aei. — In  a  snlt  for  imnu^  dne 
OD  three  promissory  notes, — two  of  them  executed  by 
detoidant  and  one  T  In  favour  of  plaintiff,  the  third 
by  defmdant  akMie,~-tiie  defence  was  that  the  plain- 
tuf  agreed  to  give  up  the  three  notes  sued  upon,  and 
to  tue  in  lien  tiiareof  a  ungle  note  lingnad  by  T, 
I  while  a  petitioner  in  inaolvency,  in  favonr  of  defcn- 
I    dant,  and  by  defendant  endorsed  to  plaiDtlff.    Btlit, 

ana 


lizcdbyGoOt^Ic 


<  i»n  ) 


SIGBST  or  CABBS. 


(    »«»    ) 


OGSTBACP  AtTS  (IX.  OF  IBTSt—eonliiHud. 

ILLEGAL  CONTBACTS-omJiiixmI. 
ft!  th*  ooniidentioa  for  the  m«H"g  at  tbtt  note 
b^  T  WM  the  defendant'B  withdnwing  hli  oppod- 
bon  b  tile  Xnsolvoit  Court,  that  th«t  ■RSilK«<i<Bi>t 
mu  brought  abont  by  pUintiff  to  KCare  to  himMlt 
•ad  defendADt  ui  tmdiie  slure  of  tha  iiuoWent'i  pro- 
pertv,  uid  was  an  arrangetMnt  oontrM]'  to  the  policy 
of  the  Insnlvent  Act,  and  tfaerefoTe  rdd.  ASIK 
Cbaks  d.  ymuiAasATi£c  Casm 

81.  ProiiiiftH^  dwoJarjw  qf 

oftl^s^ioa  aUaaiiAjr  wxlfr  dteret  of  Court, — A 
became  Burety  for  certain  jndgment-tieliton,  wIum 
property  had  been  attached  jn  execution  of  a  decree, 
but  irho  had  agreed  with  tlie  decree-liolder  to  liqui- 
date the  Baoaut  of  the  denee  by  yearly  inttalmenti. 
An  a^Mment  between  A  and  the  judgment-debtor* 
oontained  the  following  condition!  :  "  If  any  of  the 
hutalmenti  be  paid  by  the  nid  A,  the  obligon  ihall 
net  be  at  liberty  to  liquidate  the  leniaining  iiutal- 
menti  dtber  from  tlieir  own  fnndi  or  by  boRowing 
money  i  bnt  thmt  A  (hall  oonttnne  to  pay  the  inital' 
maiti  ai  they  fall  dne,  and  ihall  hold  ponneion  of 
the  eitate."  The  judgment-debtonafttrwardlMtii- 
fled  the  d^ree  in  ^11.  Jfild  tn  a  rait  ^^nit  them 
by  A  that  the  nbnTe  conditinD  wa*  void  ai  contraiy 
to  public  policy,  aa  it  prohibited  the  diecharse  of  an 
obligation  wbicX  by  decree  of  Court,  the  jndgmaut> 
debton  were  ordered  to  pay.  Liui  MmrBi  r.  Fiio- 
DCT  DooBR        .  1  IT.  W.,  1S7 :  Ed.  187S.  Sao 

83,  Agretiitent  to  cffleiatt  at 

palil — Ultaal  eontraet  at  oppoitd  to  publia  ptf 
Ucf—Ael  X/iiffSdS.— An  Agreement  between  two 
memben  of  a  pal.il  family  that  they  are  to  officiate  in 
tome  ii  not  illegal  as  being  oppoaed  to  public  policy. 
liie  Conrt  will  not,  howerer,  compel  the  actual  patil 
to  Tacate  office  nnder  mch  an  agreement  a*  long  aa 
hii  appointment  nnder  Act  XI  of  1843  is  nnreroked. 
TuEcr  TAUS  Bak  VkXn.  t.  Pins  TJUidUi  MiUT 
Fim       ...  .6  Bom^  A,  O.,  848 

88.  AgrttmaU  to  itMmntraf* 

vaiil  proporiioaatelg  to  Ihg  aMoanl  rteovtrtd — 
Public  poliev. — Quart — Whether  a  epecial  agree- 
ment entcrad  into  by  the  agentof  aBindnwIdowact- 
Ing  on  behalf  of  k  minor,  under  which  the  vakil  in 
an  appeal  he  waa  conducting  for  hfx  waa  to  receive 
tar  bit  ftrtioea  *  stated  tee,  and  in  case  of  mcceaa  a 
further  reward  pnipoitioDftl  to  the  amount  reeovarecL 
waa  one  which  the  Conrt  wonld  enforce.    Bao  Sabkb 


[10  Bom.,  98 

8m  ptr  WttTKorr'.  CJ.,  n  TraAfAx  Baght- 

KATH  «.  OxiiT  Ikvias  Pmxsitu.  Bailwat  Cok- 

vtxt        ....      7  BonL,  O.  C,  118 

34. PWawfld     ttmiidtraiieti 

— nUgal  eomtraet. — The  defendant,  with  the  ei- 
prmed  intention  of  benefitdng  the  judgment-debtor, 
and  of  thwarting  the  jndgment-eredjtor  against 
whom  be  had  a  gmt^^  and  for  wiiom  he  enterteined 
ill-feeling,  snteied  into  a  contract  with  a  pleader  of 
the  Court  in  which  the  decree  had  been  obtained  to 
pay  turn  RGO  if  he  conld  get  Uie  case,  which  was 
deci«ed.  dismissed,  stinck  (A  or  anyhow   rejected 


OONTUAOT  ACT  (IX  OF  1679)-^oafi'aM(& 

ILLBQAL  COirrBACTS— ooafuMsA 

fraa  the  ai«  of  the  Court.    Stld  that  the  eontnet 

was  ooe  against  pnblic   policy,  and  could  not  be 

aotoiMd.    Bav AHSAS  Bamiuii  c.  Habolal  Sbaha 

[1  BL  L.  B.,  &  IT.,  10 :  10  W.  VL,  140 

jjj^  Cof^act  of  parliurtiip 

tn'a  ovM-Her  in  PaiJie  Workt  Dapartmenl— 
Framd,—Vnxen  an  orerseer  in  the  Pnblic  Worka 
Department,  who  is  pmhibited  by  the  mles  of  hii 
office  from  altering  into  any  trade  or  oontav^ti  with 
that  Dmrtment,  entcn  into  an  agreemmt  of  part- 
nership  for  carrying  on  buainev  nnder  contnct  with 
the  Departmoit,  snch  agreement  is  a  fraud  upon  tlui 
public,  and  is  thsrafdre  one  which  a  Conrt  of  Jnstioa 
ooght  to  treat  as  an  absolute  nullity.  SbAbooA 
PiKSHAS  Box  v.  Bbola  Nath  Bahebjib 

[11W.B..44I 

86.  Aforrui^a,  Contract !»  i»- 

talidata  -Pnblie  poUtf — Hiadm  lav. — A  contract 
entered  into  by  Hindus  living  in  AsMm,  by  which  it 
isagrsed  that,  upon  thebaDpcningofaOBrtunereDt, 
a  marrUge  is  to  become  null  and  void,  ii  contoary  to 
the  policy  of  the  law,  and  a  suit  txnnotbe  maintained 
upon  it.    SiIABAif  c.  Abibrbi  HmAHvn 

[11  B.  I..  R.,  138:  90  W.  B^  49 

87. Contract  bg  ptrtou  mtk 

lioMMS  Uttimg  Amim  or  tkop  liganitd—Bong.  Act 
II  of  laee—Conlravt  agaiiut  pMblie  paling.— -n* 
intention  o!  Bengal  Act  II  of  1866  is  that  the  perton 
who  has  the  license  diall  "  keep, "  t.e.,  dwell  in,  and 
have  the  management  and , control  of,  the  shop  or 
place  of  entertainmoit.  A  contract  by  which  he  leta 
the  shop  and  the  use  of  the  license  for  a  Bxed  term, 
receiving  rent,  is  contrary  to  the  policy  of  the  law, 
and  cornea  within  the  rnle  that  a  contract  wtuch  !■ 
illegal  or  is  contrary  to  pnblic  policy  cannot  be  oo- 
for^d.  JinKKHTAia  Sbaka  e.  Nosnr  Cbitxdib 
Shaea 91W.  B.,98e 

99.  Sntiand  a»d  mtifo—Di' 

voret — Promin  €f  marriage. — In  consldenticm  of 
•dvianoea  of  money  made  hy  N  to  V,  t  married 
woman  (both  betne  of  the  Ennbi  caste).  In  order  to 
enable  her  to  obtain  a  divorce  from  her  hnihand,  V 
promised  to  marry  1/  as  soon  as  she  should  obtain  a 
divorce.  S  mbseqnentJy  sued  V  to  recoverthe  ad- 
'ivnees.  Held  that  the  agreemmit,  having  tor  lU 
object  the  divorce  of  the  defendant  from  her  hnsband 
and  hm  marriage  with  the  plaintifF,  was  eoatr« 
henot  mora,  and,  thoefore,  void.  BaI  Tuu  v. 
NanaBaoab  .    X.  I..  B,  10  Bom.,  ISI 

89. Agrtamtnt   §ate»tad    im 

eontidoration  of  ttagimg  criminal  proctadingt,-^ 
Plvn^fF  sued  to  recova  from  def  endai^  his  bnUian^ 
B26,000,  with  interest,  on  •  deed  of  aarignment 
"  B  "  granted  to  him  by  (oe  S  G,  dated  S0<£  Octo- 
ber 1870,  transferring  to  plaintiff  a  promissory  note 
"A"  for  BZe/MO,  executed  by  flcH  and  Second 
defendants  to  the  iifiiiisalil  £  Q,  as  one  of  Uie 
mediaton,  in  conjnnctiixi  with  one  S  0,  in  a  division 
of  family  property  between  plaintiff  and  defendants 
and  others,  agreeing  to  pay  over  on  demand  by  the 
SOth  Septonber  1870  to  plaintifF,  through  the  media- 
ton  aforenid,  BSSiOOO  in  lieo  and  on  Moonnt   of 


iizoabyGoo(^Ie 


(  lew  ) 


DIGBST  OP  CA8B8. 


COITTBACTr  AOr  (IX  OF  18781— ffWtttMwA 

ILLEQAX  CONTBACTS— eoMfisMd. 
ftunil;  pmpgrtyin  poweadon  of  defendanU.  The 
defendaati  adi^itted  the  eiecatioa  by  than  of  the 
document  tor  [(£6,000,  to  ba  paid  by  them  to  plun- 
Uff  (A|,  and  pleaded  that  It  vaa  given  on  cunndera- 
'  tiun  of  the  withdrawal  of  a  eriminal  proaMUtian, 
or  if  not,  that  th(r«  wai  no  conndeiatian  at  all  j  and 
that,  at  tba  time  of  )t«  azecntion  by  them,  there  wai 
DO  diipute  or  qneition  between  them  and  plaintiff  ai 


odd  from  the  plaintiff.  Tbey  denied  any  lUvimon  of 
family  property  by  mediation,  u  aim  that  they 
agreed  to  pay  U26,000  co  accoont  of  family  property 
in  thdr  p.  Bseaion,  alao  the  nUidity  of  A,  and  that  it 
wa«  legally  binding  npon  them.  The  Court  of  flrat 
initance  found  (1)  tb^  a  pwtition  of  family  property 
wai  effected  by  mediation,  and  the  dccnment  A  wa* 
fzocnted  to  themedlatonhydefendSDtionaeoonnt  of 
family  property  in  def cndaiifi  pownaioQ  i  (2)  that  A 
wa«  Valid  in  law  and  bio^ng  on  defenduita  j  and 
iadgmcDt  (o  plaintiff  for  the  amount  ened 
Upcw  appeal  by  the  flnt  defendant, — Stld  by 
tbe  High  Court  that,  a*  the  decree  in  original  ndt 
No.  2  of  1868  (floally  diipowd  of  in  appeal  by  the 
High  Court)  lettledalltlieiighta of  the  partita,  and, 
among  othO'  matter*,  the  qofation  of  thii  alleged 
concealment,  or  theft,  which  tbe  Court  finmd  the 
preMot  plaintiff  to  have  faliely  aaerted.  there  wia 
here,  therefnrft  DO  nt  iMtia  or  lii  inetrta,  nor 
conld  either  party  belieTe  tliat  there  wan  nch.  The 
final  judgment  of  a  competent  Conrt  In  a  loit  to 
which  the  plaintiff  wa<  a  party  had  determhied  the 
matter.  TIat,  on  the  facta  of  the  eaie,  it  aeemed 
impoidble  to  donht  that  the  note  wai  ezecmted  a«  a 
coniidentiDn  for  getting  rid  of  the  criminal  proceed- 
ing*, and  that,  aa  neb  a  conndention  ii  not  only 
nnll,  but  vicioni,  the  deaMfof  the  Civil  Jn^  ibovld 
beravaned.     IfAKUITlZA     OAinSlS     r.    Etxua 

Qkirmia 7  KaiL,  BOO 

•Sm  PosntHixz  EanHMiKv.  Kabahtuxt  Euy- 
HtTBHi  Easvt       .  .        .   7  Kad^  878 

~  Coutratl  net  tuforeiabla 


for.    Upo 


rttafing  to  loaial  and  rviigiotu  eiutomi — Pmilie 
polieg. — A  Court  eannot  take  notice  of  an  agreement 
(e.s„  in  the  way  of  awarding  damage*  fm'  breaeh 
thereof  J  which  has  reference  to  aiiciu  and  religjane 
cnatomii  and  which  cannot  be  enforced  by  a  Civil 
ConrL  An  agreemeDt  between  member*  of  different 
Somajei  to  have  iCndal  interoonrae  with  each  other, 
and  to  intermarry,  i«  ntt  oppcaed  to  public  policy, 
bnt  rather  in  aeootdance  therewith.  Httsotatk 
PiTira  V.  Kmo  pAuiuaioK      .  83  W.  B.,  S17 


41. TraiUattiom  d  aft  aling 

Qmertmenl  rigii  of  eteitat  ~  Ccmlraat  Act,  t.  6S— 
Spteifie  Reliv-^'i'  '■  35.— Where  tbe  plaintiff  and 
her  mc^er  executed  m  favonr  of  tile  defendant  a 
docnment  which  pnrported  to  divert  tbe  plaintiff 
KOd  her  mother  of  the  entire  property  of  the  ilium 
of  which  tbey  were  the  i-ole  pr.)prieton,  and  to  vr*t 
it  in  tlie  defendant  in  coniideration  of  hii  promit- 
ing  to  marry  and  r:^M  np  hdr*  to  the  Qlom,  and  to 


OOZmSACT  ACT  (IX  OF  1873)— coafiMeA 

ILLEGAL  C0NTBA(?r8— coXi'muh^. 
maintain  the  plaintiff  and  her  mother  till  death, — 
Seld  by  Jimil,  J,,  that  the  document  aimed  at 
defeating  the  right  of  eacheat  of  the  Qovemment, 
and  the  tianaaetion  wa*  agaioat  public  policy  with 
reference  to  the  decuiion  in  Cavali  Vettcala  aarnM- 
appa't  cait,  8  Maon'a  I.  A.,  BOO,  bnt  that  the  pl^> 
tift,  being  ta  pari  delieto  with  the  defendant,  coold 
not  recover  the  property.  Mtld  by  En(9EEBi,ir,  J., 
that,  aa  no  claim  wai  made  by  the  Cniwo,  it  wai  not 
ueceuary  tti  decide  aa  to  righta  which  may  or  may 
not  be  claimed  by  the  Crown,  and  that,  if  pUntlS 
and  ber  mother  were  not,  ai  apparently  they  wera 
not,  in  the  poiiUon  of  ordinary  Hindn  widnwe,  tliers  ' 
wai  Dothing  oppoied  to  public  policy  in  thdr  diapoa- 
Ing  of  tbe  property,  ai  being  the  laat  owner*  and 
comprtent    to    diipt^ie  of   it    abialutely.    Taiuba 

gBBRKI  SlVITBBI  ASSAUIXOK  V.   HlJBAKlT  YASD- 

SBTAK  NAmusBLFis       ^I.  Ii.  &,,  8  Had.,  SLIS 

48.  AgrtMunlio  divide  pro- 
perly —  Hindt  la« — Pa&tto  policy. — There  ia 
nothing  in  Hinda  law  which  mabei  illegal  an  agree- 
ment, entered  into  by  expectant*,  to  divide  a  parti- 
cular property  in  a  certain  way,  on  the  happening  of 
a  particatai  contingency.  Nor  i*  inch  an  agreemmt 
oontaary  to  public  policy,  WeHered  v.  Wtthtred, 
a  Sim.,  183,  Rarwood  v.  Took*.  9  Sim.,  193,  Byd» 
V.  WMU,  6  Sim.,  S34,  followed.  Bak  Nminmra 
Bnaa  «.  Pbatao  Butsh 

[I.  I..  S,  e  Cal&,  1S8 :  10  C.  Zi.  K,  68 

48.  Contraof  in  eontideralian 

ofmarriafft — Public  policy. — Where  a  Hindu,  con- 
tracting a  tecond  marriage,  agreed  to  confer,  on  tbe 
p«rty  whoae  niter  wai  to  be  hi*  aeeoDd  irife,  « 
talnkh  which  wai  to  be  carved  out  of  hii  eitaie, 
and,  until  it  was  carved  ont,  to  make  a  yearly  pay- 
ment of  a  fixed  tnm, — Held  that  the  undertaking 
wBi  for  ample  contiderktion,  and  wai  not  oppoaed  to 

lUic  policy.    LUJ-rs  Movu  Doun   v.  Nobir 
wn  SnoB  .  86  W.  &.  88 

44.  Coatraet  to  give  in  mar- 

riage—Comideration  vtonej/,  Snit  for  relnm  of— 
P^blie  policy.— The  Man&nt,  hi  coniideration  of 
BlOO,  ptomieed  to  give  hii  minor  daughter  in 
marriage  to  the  pluntiff  ;  the  defendant  failed  (o 
fulfil  bii  part  of  the  promiie,  and  the  pluntiff  brought 
a  suit  to  recover  tbe  money  paid  ai  coniideration  for 
the  promiaa.  Seld  that  luch  a  luit  would  lie. 
Jogemar  C\»cierb»tty  v.  Paneh  Cotori  Ch%cktr- 
Inttg,  B  B.  L.  S..  S9B  :  14  W.  R.,  IBi,  approved. 
Qaon-'Whether  the  Court  could  have  enforced  the 
payment  of  the  filOO  to  the  father  of  the  minor  w 
fgrl"#  the  peraau  engaging  to  marry  the  minor. 
iUK  CnAim  Six  r.  Avsatto  Sir 

[LI..B.,10Calo.,10M 

4B. Unlatafulcoiuideration— 

Uarriag*  irchage  a^riMtiaf.— Pl^tifl  agreed  to 

E've  bii  daughter  in  marriage  to  d«fendanfi  nephew 
conuderation  of  a  paymoit  of  B400.  It  wai  not 
alleged  that  the  money  wa*  to  be  a  dowry  or  lettk- 
ment  for  the  bride.  11200  were  paid,  and  defenAoit 
executed  a  bond  for  the  balance.  lie  marriage  took 
place  in  the  ainra  form.    The  plaintiff  now  sued  go 


SfoHl 


lizcdbyGoOt^Ic 


(    1876    ) 


DIQEST  OF  CASES. 


(     1«?6    ) 


COZrtBAGT  ACn?  (IZOT  lam-eoMmed. 

ILLEQAL  C0TITBACT8-«M(M»Md. 
the  bmd.     Stid  tbe  eflnndentioii  for  the  bend  ni 
wit  antawfal,  nor  wu  tha  nmbsct  illeg&l  ai  being 
MM  oonttftry  to  public  poKcy  under  i.  33  of  the 
Contract  Act.    Yutaiiuba]'  v.  BiwitkTHix 

[I.  lb  B.,  13  UJKL,  88 

4&    Contract  for  marriagt — 

Conridtratiim,  S»il  for  retvm  of—MarriaS' 
ifoioje.— The  plainUfl  ned  to  recover  the  t»Iqo  of 
certain  <Biiamenti  which  he  bad  preceated  to  the 
defraidanf  1  daughter  on  hii  aoiedng  to  marry  her  to 
plaintiff'*  hrother.  The  plaintiff  alleged  ttiat  the 
def  aidant  broke  the  agreement,  and  gave  hig  daughter 
in  marriage  to  another  penon.  He,  therefore,  asked 
tor  the  reitoiatioa  of  the  omamenta.  bat  the  defen- 
dant refnied  to  return  them  :  heoce  the  praeent  mit. 
Held  that  the  niit  wa«  maintunable,  there  b«ng 
nothing  in  the  plMntiff**  claim  which  wu  either 
agwoit  morality  or  pnblic  polic;.  Bakdeii  «. 
TnuuxA  ,  L  Ii.  B,  16  Boiil,  978 


47.- 


-  IlUgal  agreim»»t- 


^    „  —The  plaintiff 

action  that  a  yotia^  gu'l  had  been  left  in  bar  charg* 
and  bad  been  maiotained  b;  her  for  a  nnmba  of 
yean  t  that  in  Jannary  ISSS,  arrangementa  bad  been 
made  with  a  Bhatia  to  get  thii  girl  married,  and  that 
■be  (tlM  plaintiff)  wa*  to  receire  B3,E00  oa  the 
marriage)  tliat  the  defendant  had  alio  agreed  to  pay 
her  fths  pl^tifl)  112,000  if  the  would  give  the  giri 
to  bua  hi  mBTTiase )  and  tliat,  before  the  marriage 
•erimony  conU  be  performed,  the  defen&nt  had 
indoMd  the  gtrl  to  qnit  the  pUnHiri  Itonta  for 
immocal  porpoaci.  She  claimed  BS,S0O  aa  damagea. 
SMi  ibtt  the  alleged  agreemoit  on  which  the 
~"  —  'mosU  wat  immoml  and  agaluat  public 
I  tSit  the  aotion  wti  not  maintaaiabl& 
sFbami 

[I.  I- &,  18  Bom,  U6 

-  Affntmtnf  to  preemrt 

•  eoMtidtroHon  qf  a  titon^  payneitt — 


brothera  whoae  mother  on  her  marriage  had  been  put 
«nt  of  the  Lovana  caite  for  having  married  a  man 
belon^ng  to  a  ffiflei«nt  caite.  The  defendant  wu 
auxioo*  that  be  and  hii  brothera  dioald  be  r^ 
admitted  to  the  eaite ;  and  in  1864  he  entered  into  an 
agreemait  with  the  plsintiS,  who  waa  at  that  Ume 
one  of  the  aetiai  of  the  caate,  whereby  the  latter 
agreed  to  procnre  the  admiiuon  of  the  pluntifl  and 
hte  bothcn  and  get  them  married  to  girla  belonKing 
to  the  caite.  In  eonsidaratian  for  theae  lervices, 
the  defendant  waa  to  pay  the  pUntlff  the  nim  of 
Bfi/WO,  which  anm  waa  to  become  doe  on  the 
marriage  of  the  defendattf  •  yomiBeat  brotha  to  a 
girl  Iff  the  aaate,  and  to  be  expended  fai  pnnhadng 
"  "'"  -'— -"ijjwhkft  WHTB  to  hekq^  for  the  nie  oJ 

Bwriage  of  the  defaidanVa  yonngett  bnrther  in  11 


COZmU.cn  AOT  ox.  of  167SH-«on(*<h>'- 

ILLBQAL  CWNTRACrS-'WiiiKMMA 
he  had  demanded  payment  of  the  balance  (t4i>> 
fiS.149),  wbicb  the  defendant  bad  not  ptud.  He 
now  med  to  recover  thin  balance.  BeM  that  th« 
contract  aned  on.  in  ao  far »  it  promised  a  monej 
payment  for  the  negotiatiana  at,  a  marriage  by 
a  third  party,  waa  immoral  and  aontnry  to  pnbKo 
policy.  VaiMSBK  Kuim  v.  '^tanvKv  Hatsbai 
[I.  I4.  B.,  13  Bom,  lai 

49. AgrttrnttU     to     proamrt 

marriage^Marriagt  hroiagt  eoniranf — Si»dm 
laK.—Au  agreemont  to  aanat  a  Hiodn  fee  rtnrard 
in  procnring  a  wife  ia  vmd  aa  bmng  omtrary  ta 
pnblic  policy.    Vaiisiasa'bhax  v.  Qavoabasv 

CL  Ih  B..  17  KxL,  & 


'  Contract  to  pay  mondg 


60. 

to  a  fatlur  forgiving  JtU  ekUd  in  » 
Public  poUag. — A  conttact  which  entitlea  a  father  to 
be  pud  money  in  ooooderation  of  ^ring  bia  ion 
or  <btnghl«r  in  marriage  ia  aguaat  pnblic  ^iliey,  and 
cannot  be  enforced  in  a  Court  of  law.  fiKOunAa 
ItHTAB  D.  FrLOXAXD  CEHAaAB 

[I.Ii.B,aaBoni,6e8 


-  Atiijnment   <^  eftoM  •'• 


action.  Validity  of— Void  contract — Trantf»r  cf 
mortgagt-bond  for  valnall«  eon*id«raiio%. — An 
aiaignment  of  a  moriigage-bond  for  a  valnahb  oon* 
ridnaliun  ia  not  void  imder  k  SS  of  the  Imfiao  Coo- 
tract  Act  (IZ  of  187»  a*  being  oppoaed  to  pubfie 
policy.    Ertai.  Tahiule  c.  Fajoba  Jitat 

[Z.  lb  B.,  18  Bom.,  49 


-  Jtrr^ 


__  _„ .     oppMtd    to 

fnblie  polieg. — Tor  the  porpcaa  of  Meeting  the 
expecBM  of  ft  rait  for  poaaMaiaa  of  imKaeveable  fn- 
pnty,  the  plaintil^  who  wa*  in  nraitened  ebenm^ 
■tancei,  agreed  with  the  defendant  that  tk  latter,  in 
eoniddetatioa  of  paying  raeh  expenaM  from  the 
Conrt  of  £rat  ioatance  np  to  the  Hi^  CooH, 
ahoitd  have  balf  the  propwty  and  half  the  meaae 
proflU,  with  all  lua  coata,  to  the  eTeat  of  ancoeaa. 
The  anit  wu  broDgbt,  and  wa*  condoetad  by  the 
plaintiff  and  the  defendani  iointly,  ""^  waa  daereed 
by  the  High  Conrt  on  ^>pealt  and  the  dalaadant 
obtained  poaaeaiion  of  1^  the  property.  The 
pluotiff  nied  to  recover  pcaacarton  of  tM  half  on  tlw 

rand  that  the  agrenunt  waa  illegal  aaA  tM. 
appeared  that  tb  amonnt  actually  vent  by  the 
defendant  in  the  braua  imntion  waa  BS68,  and 
that,  if  that  init  had  ^leC^he  woold  have  lo^ 
abont  fieOO.  It  waa  foond  that  the  vafaie  cd  th* 
half  ahare  of  the  property  wa*  aboat  Bl.ooa  Stld 
that  the  agreement  waa  nnfair,  nnreaanDable,  axta»- 
tionate,  and  contrary  to  pablic  policy  within  the 
meaning  of  a.  88  of  tha  Cimtract  Act  (IX  of  1871], 
and  that  the  plaintiff  waa  entitled  to  recover  poaaea- 
■ion  of  the  laud  in  anit  on  p»mait  of  loompeuation 
'Uieadvanoeamadeby  the  deteodant  in  the  former 


and  LoiB  Indar  Singh  t.  Snp  Singk,  1.  L.  B.,  __ 
Alt.,  118,  ratarred  to.  HnADi  Bakbih  v.  Bahkac 
HnABi  X,I,.B^11A11„U8 


lizcdbyGoOt^Ic 


(    1677    ) 


DIQSST  OF  CASES. 


(    IW8    ) 


COSTS  ACT  ACT  (IX  OS  187S)-co«li>.Mrf. 

ILLBOAL  C0MTEACT8— Bo»<init*i. 

BS.  3e»yal  Ast  VII  of  1S78 

'—Ueveuut,  Profection  of—Fublie  polieg.—Tbe 
BcDg^  Eiclie  Act  of  1678  ii  not  an  Act  frtmad 
Botuly  for  the  protection  of  tho  reveonB,  but  is  one 
embracing  othor  importvit  objects  of  public  pollc; 
u  w«11.  An  i^^ement,  therafere,  for  tbe  a&le  of 
fernwnted  liquor^  ealorcd  into  b;  a  peraon  who  hu 
not  djttthwd  K  license  nnder  that  Act,  ii  void  and 
oannot  be  rccoTerad  on.  Boutub  Cbvbh  Naoit  «. 
WooMA  CscBT  SBii  .       I.  Zi.  R.,  IS  Oal&,  4S6 


64.- 


— Sitach  ofeondilioninUate 


—Illegal  mmtraet-Somlag  TolU  Act  (Btm,  Ael 
III  of  msj,  :  10—Bonbag  TolU  Act  Am»ndA*g 
Act  fBoniaji  Ad  V  of  1831),*.  9.— Under  t  10  of 
theToUs  Act  (Bomb«7  Act  III  of  187G),  QoVernment 
leased  to  plaintitt  tius  levy  of  tolu  on  oeitain 
oonditioni.  One  of  the  coadltioni  was  that 
pUintifl  ahovld  not  lablet  the   tolli  without   the 


of  the  olauMi  of  the  Leaae  provided  Oat  for  a  breach 
of  any  of  the  con^tioni  of  the  leaie,  the  Collector 
Eoight  impose  a  fine  of  mpeee  two  hundred.  The 
pUntifl  mblet  the  toll  to  the  defendants  witbont 
the  permiwion  of  the  Collector  and  ned  to  recover  a 
certain  'amount  which  the  defendant*  promiied  to 
ptij  for  the  mbleaie.  The  defondante  contended 
that  the  contravention  of  the  eomUtlon  of  the  lease 
was  ille^  Bad  oppowd  to  public  pDliey  i  that,  Aerg- 
fore,  the  contract  was  void  nnder  a.  23  of  the  Cun- 
tnct  Act,  and  that  the  plaiutifF  was  not  aitltlDd 
to  recover  Uie  anioant.  Seld  that  the  plaintiff  was 
entitled  to  mcceod.  The  agreement  to  sublet  wu 
not  iH^al  or  opposed  to  public  policy,  merely  because 
it  waa  Kirbidden  under  a  pecuniary  penalty  by  con- 
dition* in  the  lease  to  Ute   pl^ntiff.      The   peoal 


I   of   the  breatcb  were   limited   to    (he 
specific  penalty,  and  did  not  ntake  the  contract  vc 
BiQKAiraBAJ  V.  Hduxac  Bakduhhjlt  H&xwabi 


spcciflc  penalty,  and  did  not  ntake  the  contract  void. 

^  SilCDiaBHJLT  H&XWABI 

[I.  I..  R,  M  Bom.,  eaa 

Morigag*—Fre-^MpUiM 


I  not  cmitrary  to  public  policy,  and  may  be 
•oEoicad  agaiwt  a  pnit^iaser  with  notice  of  the 
covenant.    Hams  Faik  «.  Jahitbdsdi  Qazi 

[2  a  W.  N,  S7B 

66.  ■ — — ■    Contract    nlaH»g      to 

fmrahata  of  land  vitkin  kit  etrelt  b)  a  patvari — 
N.-  jr.  p.  Land  BsMMM  Ael,  XIZ  ^  Jfl7J,  *.  MF?. 
— A  contract  entered  into  by  a  patwari  for  the 
purchase  for  bi«  baieSt  of  land  situated  within  bii 
(drcle  ia  a  contract  which  ia  opposed  bo  pablic  policy, 
even  thougb  it  may  not  be  rendered  void  by  tbe  rulea 
framed  by  the  Board  of  Bovenae  for  the  guidance  of 
patwaris.    Smux  Laj>  c.  Choaei  Lal 

CL  I-  R..  sfi  All.,  aso 

67.  CiamptHjf—SpecMlaiire 

pn^hai* — Agrettnent  not  oppoiad  to  public  polieii. 
—In  a  «nit  for  land  woith  B2,3O0,  the  plaintiff 
claimed  under  a  conveyance  executed  to  him  by 
defendant  So,  1  abortly  before  aoit  in  coundentiun 


COISTEACT  ACT  OCX  OT  187a>-Mii(i«wi. 

ILLEGAL  OONTHACTS— eoniiBMd. 
of  B3S0.  Tbe  property  had  previously  belonged  to 
the  father,  since  decFsaedj  of  tbe  first  defendant's 
irife  and  her  siater,  defendant  No.  2.  Shortly  after 
(he  father's  death,  a  sait  for  maintGnancc  was 
brongbt  by  his  sistar-io'law  agiJoit  his  widow  and 
two  daughton,  m  which  the  then  defendants  alleged 
that  tho  property  now  in  question  had  been  given 
bv  him  to  tho  wife  of  the  plaintiff's  vendor,  aoa  the 
Conrt  recorded  a  finding  that  Che  gift  was  valid. 
Htld  that  tbe  plaintiff'a  purchase,  wblcb  was  found 
by  the  Bistrint  Ju4ge  to  bo,  though  not  a  champratont 
transaction,  one  of  a  very  specolative  cbaracter,  waa 
not  void  M  bring  contrary  to  public  poUoyi  Qopal 
BatnehoMdra  *.  Qangaram  Astandiekal,  1.  L.  B,, 
IA  Bom.,  73,  followed.  Kakabitja  Aytahsab  «. 
Nabaxaul  Ar:(AXi>Ax     .   X  L  0. 18  Had,,  874 

Sa  — —  8%it  MS   »krar  exao^Ud 

bf  pri—l  qfBindn  idoh~-Comiidfation.~Xight  to 
tneettd  to  qfflet  of  priatt, — In  a  snit  oa  as  skrsr 
■zaoDted  by  tto  priest  of  an  idol  ttx  raoovoiy  of 
■mara  of  maintenaniie  and  lor  a  dcalaratlon  that  the 
money  doe  was  raaliaable  from  tbe  sorplns  of  the 
oharao  (nffexhiga  to  the  idol),  and  recoverable  fron 
the  deKndaat'i  suooeasori  in  ofice, — Held  these 
having  bem  at  tho  dat«  of  the  ekcar  a  bond  Jida 
dispute  as  to  the  right  to  succeed  to  the  office  of 
pnest,  tllere  was  consideration  for  the  contract, 
and  the  oontrad.  In  the  clrcnmstaDces  of  the  pre- 
sent  cue  was  not  opposed  to  public  p  licy,  Mi!«i 
r.  ITta  Zealand  Alfard  Sttate  Co.,  L.  R„  S2  Ci. 
B.,  266,  referred  t".  Fanon  v.  Tiompion,  1  H.  Bl:, 
8,83,  Waldo  V.  MaHin,  4  B.  i  C,  819.  Jvggnr- 
natk  Bog  (TilOHrfAry  v.  Kithen  Pm\ad  Snrma, 
7  TT.  B„  966,  Dirfa  SM  v.  Oianfial  Jtom, 
I.  L.  B.,  i  Alt.,  84,  Naraaitnma  Thafha  Asharga 
V.  Anamtia  Bhatta,  I.  L.  B.,  *  ltaj„  39,  K^pa 
&w»fcaJ  V.  J>oraaami  Onrnkal,  I.  i.  S.,  6.  Mad., 
76.  r«rm<jA  V^ia  V.  Man  Vurma  KunAi  Knttg, 
J.  L.  a.,  1  Mad.,  385,  distingniehed.  Manobaram 
V.  Prantianiar,.I,  L.  B.,  S  Bom.,  398,  and  Sita- 
rmnMni  v.  Sitaram  Ganeek,  6  Bom.,  H.  C,  350, 
refetred  to.  GiBUAinniD  Datia  Jn*  e.  Saila- 
lAsnrDDmA  JoA  .       L I^  B..  S3  Cala,  64S 


(o)  CoKPODiiDiito  CmkhiaI:  Ofpbitobb. 


BO.- 


— —  Contract  aomptmndimg  an 
aeianlt. — A  oontraot  oomponndiag  an  Mtanlt  is  not 
illegal,  and  may  be  soed  npon.  The  fact  of  two  of 
the  dafmdaiite  being  Mahomedana  does  not  affect  the 
principle  of  this  decision.     Hothoobavatb  Dbk  «. 

ooPAL  Box  .  6  w.  a,  B.  c.  c.  B*e,  le 

60. ; Contract  to  pay  money  in 

eontideration  offortyoiiu  a  crimivtl  proeeention. — 
A  contract  to  pay  money  m  connderation  of  forgoing 
a  criminal  proaecotion  is  opposed  to  public  policy, 
and  will  not  be  enforced.  The  consideration  to  sup' 
port  the  promise  in  such  a  contract  is  a  vicious  con- 
sideration. Keir  v.  Leenan,  6  6.  B.,  *W ;  S.  C. 
on  appeal,  9  Q.  S.,  S71,  observed  upon.  Kaiitiak 
Chxttt  v.  CooitoM  Sbit  .    S  Btad.,  187 

61. E:Meeution  of  deed  of  i  ale 

in    comideraHon    of   abtt»ning  from    erimina^ 


iizoabyGoo(^Ie 


{ 


) 


DIGEST  OF  CASES. 


COBfTBACT  ACT  (EK  OF  W7Vi-eo»tiintd. 

ILLEGAL  CONTRACTS— (!o«(«««<i. 
prateedingt, — Where  tlie  defendant  apsed  to  eiecnU 
•  kflbala  of  cerUin  l&nds  ia  favuuc  of  plaJntiff  in 
copiidenition  of  the  Utter's  abstaiobg  trom  taking 
criminal  proceedings  ^BJnat  tho  former  with  respect 
to  an  ofFence  wHcli  if  componndable, — Said  th^t 
the  contract  conld  not  be  regarded  a>  forbidden  by 
law  or  u  againit  pablic  policy,  and  that  it  might 
be  enforced,    Ajiib  Ehah  v.  AXDt  Jah 

p  C.  W.  IT,,  B 


in  1S89  for  a  dec1ftntli<m  of  hii  title,  and  for  a  deola- 
Tation  that  an  ^reemeiit  entered  into  by  them  in 
18S6  with  the  oUer  defoidanta  wu  void  aa  having 
been  executed  under  coercion,  and  becaose  part  of  the 
coniideratioD  wai  th«  withdrawal  of  a  pending  criminal 
charge  of  treapan  and  theft  ag^nit  them.  Tbeae 
aTementa  were  proTcd.  Held  that  the  agreement 
was  void,  althongh  the  withdrawal  of  the  criminal 
procee^aga  formed  part  only  of  the  ooDiideTation  for 

it.      8£ISAIIQA0HABIAB  e.  AiXiXAXl  ATTAJTOIB 

[I.  Ik  B.,  18  Uad.,  180 

e& 


it  take  oognitaDce  of  a  bargain  to  abatun  from 
(ne  proaecntion  of  a  panon  who  baa  committed  each 
an  offence  m  that  of  wilfully  giving  &1m  erideuce. 

QirEBN  e<  B&LKiaHBN 

[8  IS.  W,.  160 :  Agra,  F.  B.,  Sd.  1874, 353 

84. Compemdittff  ekargt  of 

fraudulent  abttracUof  of  daemmentt—Sngliih 
Common  Lata  mle.—The  pluntiff,  a  realdeni^  of 
Fondicherry,  held  a  bend  from  one  of  the  defendant* 
(the  second)  for  a  certain  imn  of  money.  This 
bond  the  pl^tift  charced  the  nud  defendant  before 
the  French  legal  anlhontiea  with  haying  frandnlently 
abstracted  from  hii  bonae  in  Fondicherry,  and  ha 
obtained  the  arrest  and  extradition  from  the  British 
territory  of  the  second  defendant,  as  also  of  his 
brother,  the  first  defendant.  The  latter  on  his  way 
to  Fondicherry  met  the  plaintiff,  and  a  settlement  of 
aecannts  took  place.  The  fifth,  sixth,  seventh,  and 
ngbtb  defendants  made  themselves  liable  by  execnt- 
\ag  the  b^d  sned  on  for  the  mm  found  dne  to  the 
plaintiff,  and  took  indemnity  bonds  to  themselves 
from  the  first  defendant,  the  oonsideration  being  the 
agreement  of  the  plaintiff  to  diacontinne  farther 
proceedings  in  the  criminal  charge.  The  Coort  at 
Fondicherry  sanctionsd  the  agreement  as  a  oom- 
promise  by  civil  redreM,  and  snapended  further  pro- 
ceedings in  accordance  with  the  law  in  force  in  the 
settlement,  Sdd  that  the  coatcact  was  enforceable, 
the  facts  of  the  case  not  shovrii^  the  compromise  to 
be  in  its  natore  prejuditnal  m  being  in  contravention 
of  public  policy  under  the  Qovemment  of  Britisb 
India,  or  injnruinB  to  the  good  order  and  interects  of 
society  in  regard  to  tbe  admmiitration  of  public  JDstice. 
Tbe  Engii£  Common  Law  mle,  that  contracts 
for  the  compoanding  or  snppres^on  of  criminal  charges 
tor  oflenctt  of  s  pablic  nature  ore  Illegal  and  void 


CONTBACT  ACTT  (IX  OF  lBTai~etmti»»d. 
ILLEGAL  QOHTTRJiCTS—confinted. 

has  no  application  to  a  contract  for  oomponndinir  tba 
prosecution  of  criminal  proceedings  for  an  ffiffenoe 
against  the  municipal  law  of  a  foreign  eountrv.  The 
rule  of  international  law,  that  the  law  of  the  place  of 
a  contract  governs  its  validity,  is  sobject  to  the  qnali* 
flcation  that  ever;  State  may  refuse  to  enforce  m 
contract  whai  it  ia  for  the  fraudulent  evasion  of  It* 
law,  or  is  injoriouB  to  its  pnbltc  institiitioas  w 
interest*     Scbkata  Fhoai  v.  SvXRiSx  Hvdali 

[41CAiL,14 

6B. Cempcmnding    eiarg«     qf 

vrongfkl  mlraint—Offenct  lagally  eompoumdabla 
— Suit  to  reeovsr  eiintidtration.—Wbme  A  waa 
criminaUf  prosecuted  by  S  for  wrongful  rotraint, 
and  be  came  to  terms  with  S  to  pay  him  for  tbe  with- 
drawsl  of  the  complaint,  or  to  deposit  money  or  pro- 
perty with  C  to  be  paid  over  to  £  on  the  disposal  of 
the  case  according  to  5*8  petition  of  withdwwal, 
and  tbe  Msgiitrate,  instead  of  allowing  the  with- 
dravi.  of  the  charge,  punished  A  criminally, — Stlti 
that  A  could  sue  for  the  reoorery  of  the  money  or 
propc^y,  as  the  cba^^a  was  cot  one  out  of  vhich  it 
would  l.ave  been  ill^al  f or  .^  to  withdraw,  with  tlu 
consent  of  the  Ma^sbate,  the  offence  charged  oontiit- 
ing  of  an  act  for  wbidi  S  m^bt  have  sued  tot 
damagee  in  the  Civil  Court.  Matbdoka  Nate 
Bhoovik  V,  Ebhabav  Edbuokax    7  W.  B.,  88 

QQ, Tramfer  of  proptHs  at 

eon^ientatioH  for  criminal  charge— Illagal  pret- 
jurw.— Certuo  partiea  convicted  of  a  criminal  offenct^ 
in  order  to  avoid  apprehennon,  entered  into  a  oom- 
pntmiie  with  compliunaot,  who  agreed  to  accept  a 
sam  of  mtney  as  costs  and  as  compensation  for 
the  disgrace  be  had  Buffered.  Iliey  accordingly 
transferred  to  him  some  property  in  lieu  of  («ah, 
Seld  that  tbe  transfer  was  not  made  under  illegal 
pressure,  and  they  conld  not  sue  to  set  it  aside. 
Though  tbe  offence  was  one  in  which  a  compromis* 
could  not  legally  be  Bdmitted,  tbe  error  of  the  Magis- 
trate in  admitting  it,  the  parties  acting  in  good  faith, 
ought  not  to  affect  tbe  position  of  Qie  putin.  Sua- 
sts  BuxBH  V.  Hntoos        .        .      8  W.  IL,  41S 

67. Contraet  baled  on  eondo- 

nalion  qf  eriminat  offence — Onne  of  proof.— In  a 
suit  to  enfoToe  a  conbact,  shoold  tbe  defendant  plead 
that  the  contract  was  baaed  npon  the  condonation  at 
a  criminal  complunt  agunst  tbe  pliuntiff,  whidi 
might  bave  been  of  a  nature  not  oondonabla  by  law> 
and  that  the  contract  vas  therefore  vtod,  it  would  be 
for  him  to  show  what  was  the  natnre  of'the  cffenoe 
cmnpUiaed  of,  Euvala  Naih  Sbot  d.  Behabbi 
Kun  Box  .        .     11 W.  B.,  8l4 


suppress  a  criminal  prosecntlon  for  having  acddent- 
ally  caused  the  death  of  bis  wife,  pbuntifl  voluntarily 
paid  money  to  defendant,  knowing  the  dofenduit  to 
be  the  nearest  relative  of  the  deceased  who  conld  t«ke 
a  part  in  tbe  prosecution,  the  contract  was  held  to  be 
voldi  as  agvnst  morality  and  public  policy,  and 


lizcdbyGoOt^Ic 


mOBST  OF  CASES. 


(    1S82    ) 


COITFBACT  ACT  (IX  OV  IVtSi—etmiiattd. 

ILLEGAL  CONTRACTS— eontimned. 
pUntilt  wu  not  entitled  to  me  tbi  ths  money  wo 
paid.     JbtoO  MlHATO  c.  HOBXTEAK  HasatO 

[17  W.  B..  84 


^  to    mitidraio 

ehargt  of  hrtar^  <ff  arimisol  tnut — U%len^l 
agretmtitf — Void  eeniidtratiait—JPablia  poliey. — 
'nu  pluiitUt  med  the  dsfenduit  tot  poaHwon  of 
%  hoQM  *nd  premise^  whicli  he  had  bought  from 
the  latter.     The  defence  «a«,  that  the  Mie  wai  made 


draw  a  cba^e  of  crimioal  bnach  of  tnut  which  they 
had  preferred  agunat  tho  defendant.  The  lower 
Appellate  Court  held  that  tho  defmca  wu  bad  on  the 
gronnd  that  there  was  no  fvidcnce  to  ihow  that  the 
plaintiff  was  a  party  to,  or  in  any  tray  concerned  in, 
the  nnlawfal  agreement,  and  gsTe  the  plaintiff  a 
decree.  Seld  that  the  decree  wm  correct,  ai  there 
waa  no  eTideoos  to  .  ihow  nther  that  the  plalntifl 
knew  of  the  aereement  to  mppreeg  the  criminal  prc- 
•ecntion  or  Uiat  any  money  had  been  pud  in  pnr- 
■nance  of  mch  nnlawfal  agreement.      Bijxaisro 

MOITKO  V.  EOXKABB  CSTTITDBa  BhIITTAOHABJBB 

[I.  Ik  B,  8  Colo..  fi4 

70;  Criminal  breaiih  of  tnut 

— Ca»*idtratio»—0*aTMttt»   on  condition  of  not 

taking  criminal  proceadingt  — Compounding  filoi^, 
— 3  gave  to  the  cre£ton  of  f  a  guarantee  for  the 
payment  of  the  debts  dne  to  them  by  ^.  Ai  a  mnii- 
deMion  for  thii  guarantee,  the  erediton  were  to 
abrtun  from  taking  criminal  proceedings  agunit  S 
for  criminal  breach  of  truit  for  fifteen  daya,  and  by 
implication  were  to  abttaln  from  taking  anch  pra- 
ccpdinga  altogether  if  the  said  debti  were  paid 
within  that  time.  Said  that  anch  a  gnarantee 
oonld  nut  be  enforced  by  the  erediton.  A  man,  to 
whom  a  civil  debt  ii  due,  may  take  aecnritiea  for 
that  debt  from  hii  debtor,  even  though  the  debt 
arises  out  of  a  criminal  offence  and  he  threaten!  to 


cute.  He  mait  not,  boweter,  by  itifling  a  priiiecn- 
tion  obtun  a  gnarantee  fnim  tlurd  partiea. 
EUSOWJI   TlUAIDAB  e.  HCXJITAH  HiTUI 

[L  Ii.  B,  U  Bom.,  686 


(d)  iLLiQAx  Cuaii. 


Stng.  Rtg.  VII  of  182S,  :  9,  cl.  I.— A  clum  for  a 
ccst  or  collection  not  arowed  and  naclacned  at  the 
time  of  aattleineut  nor  taken  into  account  in  fixing 
the  Ooremment  jnmma  ii  illegal  under  cl.  1, 
I.  9,  Eeg.  Til  of  1822,  and  conaeqaently  inadmii- 
aible.     Eushxitt  Au  e.  Suva  Bam    1  Agra,  S3S 

78.   Cett     not    aatioriMed— 

Btng.  Bog.  VII  of  1892,  t.9,  oL  l.—Beld  that  a 
iiiit  lubttentially  brought  to  prove  a  light  to  collect 
ceaiei  not  anthoriied  nndv  the  proTiiiimi  of  cL  1, 
•.  9,  Beg.  VII  of  1822,  being  for  an  illenl  object, 
was  not  tnuntainable.  Ehiut  All  e.  Mabombd 
YunxKux  .SAgrmSOT 


COWTBACT  ACT  (IX  OF  187a)-e<}Kf >mhA 

ILLEGAL  COKTBACTS— coaelaibil. 

73. Contract     Ttlating      to 

illtjal  etti.^Kvety  contract  relating  to  the  coHee- 
tion  from  raiyati  and  payment  to  the.iamiiidar,of  ao 
Ulesal  ccsB  il  ab  initio  void.  KA1UI.A  KAlTf  QnOHX 
«i  KAI.U  Hazohid  HaHSAIi 

[8B.I»B.,A.C.,44:  llW.B.,SeB 

74.  - 

I,  that  the  tenant  will  pa^  to  the  landlord 
collection  chargea,  can  be  enforced  if  the  con^tJnn  ia 
definite  and  c^tain  in  ila  nature,  and  forma  part  of 
the  consideration  for  the  lease.  Mahoiuii  Fatos 
Chowsebz  v.  Javoo  0A2EI 

[I.I..B.,8Calo.,7SO 
76.  - 


Pagmtat  added  to  rtnt — 

Cuttomary  paj/mtnt. —Whtrt  a  laijathaafor  mauj 
yean  been  paying  a  tulluh  beahee  of  2  anna*  in  each 
rupee  in  addition  to  the  aaal  jnmma  of  hia  holding, 
and  the  two  payments  have  been  incorponted  in  time 
and  l»ve  actually  formed  the  subject  of  a  single 
receipt,  which  the  lamindar  challenged  the  ruyat  to 
produce,  but  which  the  raiyat  failed  to  pn>duce, — Seld 
that,  if  a  raiyat,  for  the  pnrpoae  of  preventing  diepatei 
with  bia  landlord  and  for  lecnring  hia  own  iotereata, 
azreea  to  nuke  a  definite  payment  to  hia  landlord  in 
addition  to  lua  rent,  the  additional  payment  cannc4 
be  treated  aa  an  illegal  ceaa,  for  the  law  fovoura  such 
artaugemeata  and  provide*  for  their  b^ng  enforced. 
BKBAJariraa  Jctb  Cohpaxz  e.  Sobabsbi  Axookd 
[36  W.  It,  2(ia 


ilUgal  e»tt. — In  the  absence  of  a  special  agreement,  a 
claim  tor  an  illegal  cew  cannot  be  reeovra^  in  a  Court 
of  law.    SosmtL  SooEiTL  e.  EiiAHIE  Bttkbh 

[7-^.11.,  468 


77.  - 


-  Colltetion  ig  laktildar 
r  for  birth  eertmoniti.—A 
'   ■"  purri-bhika  or 


•/  prttnt  for  tamin 

sum   collected    by  a    tahaildar    i       ,  ..    ._ 

preaent  for  the  ""■'"'Iw  on  the  annapraahun 
ceremony  (first  eating  of  rice  after  birth)  considered 
as  an  illegal  ceaa,  and  therefore  irrecoverable  tn  ■  (oit 
under  Act  X  of  18SB,  s.  24.  NOBia  CarimiB  Box 
V.  GooiA  QOBim  SDttXAH  .  14  W.  B„  447 


78.  - 


-  Znntagara 


Ltvg    q/"— 


J^iiiie  poHctr.— There  i*  nothing  iUegal  oi _, 

to  pnblic  pohcyin  the  levying  by  riparian  owners  of 
"Irantagora"  or  a  chaste  imposed  upon  boatman  ftw 
driving  stanchions  or  p^i  into  the  river  hank  for  th« 
purpose  of  attaolung  their  boat*  thertto.  DsmrPUT 
fiiBOH  V.  DiBO  BcMSEir  Siaj.    .8  C.  L.  B.,  S79 

79. 


Agre»m*ni   to  fov  pro- 

tinted  tax. — An  agreement  to  pay  a  tax  javbibited 
by  an  Act  of  the  Legislature  would  defeat  the  object 
of  the  Act,  and  was,  oonsequaitly,  void,  and  could 
not  be  enforced  -  Indian  Contract  Act,  IX  of  187% 
s.  29.  OoiTAia  Son  PimvBH  Otaiui  Uahabai 
•■  Bou  .    I,  Ih  K«  6  Bom.,  889 


lizcdbyGoOt^Ic 


raOEST  OF  CASB8. 


(    UM    ) 


COKTBACT  ACS  (TK  OT  IfflSh-eoiXiimai. 


8t»    SovTHAC   PBXouinrAa    SBTTUMann 
BwuuTum,  B.  e. 

[LUB.,aecai&.sas 

B-SB. 


£^«  LmxATiOir  Act,  1877,   s.  10  (1871, 

t,  36) — A0K30WLBDOKRIT  OV   DiBTS. 

[Ltl-  B^  1  Bom,  690 
1. 1..  B.,  a  Bom.,  230 
X.  L.  R,  6  Bom.,  088 
L  Ifa  IL,  SiBom.,  406 
I.  Zi.  XL,  U  Bom,  680 
L  I.,  a,  as  Had.,  04 
5m  Powbb  <»  ArtaaBBX, 

[U  O.  Ik  B^  681 
&(  3tam?  Act,  1879,  bo».  1,  ot.  i, 

^I..R,BBom,lM 

B*t  VmciKSun>FnBOOAaKK-Coii8isBB- 

iTimi   .        .  I.  lb  Bh  aa  Bom„  176 

1, —  CawHbrolM*—  Fo*i  ivm- 

«M«f;— WbU«  eeMba  hnnffia  T«re  nmnlA^  the  Me«p- 
bst  gm*«  the  koUer,  the  dmwer  hkvtng  become  bank- 
rupt, a  mortage  of  oertuc  immoveable  propertj  u 
■ecuiits  for  the  ptjuent  of  the  Irandlt  fai  the  erenk  of 
thdr  diBhononr  when  tliey  became  due.  Stld,  tn  a 
mit  OD  tbe  mortgage-deed,  tbe  hiuidis  having  been 
ditfiooonzed,  that  there  was  do  conuikratJoD,  within 
the  meaning  of  that  term  in  Act  IX  of  1872  for  the 
agreemEst  of  mortgage,  and  the  mme  waa  void  tinder 
•■  ae  of  that  Ju±  UlBHA  Lai.  e.  Bake  ov  Sbkoai, 
CL  L.  B.,  1  AIL,  809 

a Comideraiio*— Vakil  a»d 

etient — Promim  of  addiNonal  mm  in  eaie  oj 
i^eeett  •"  (oif.— An  agreenient  executed  b;  a  client 
to  bji  vakil  after  the  latter  had  accepted  a  vakalnt- 
oama  to  act  for  the  former  in  a  certain  soit,  whereby 
the  client  bound  himielf  to  pay  to  the  vahil,  in  the 
event  of  hi*  condncting  the  mit  to  a  mcceutnt  tei^ 
niiiaKon,  a  cirkun  ram  in  addition  to  the  vakil'i  full 
feaa  held  nudum  paciMm,  and  a  soit  fonnded  uikhi 
it  tfiDnined  aa  annistainable.  Bakohandba  Chik- 
tahan  c.  Kalit  BAfTTTA    .  I.  I«  R,  S  Bom.,  882 

BCXBOO    LAU.  v.   BmftSB   PaSBSAD 

[S  Agra,  S88 
FiTLDBB  V.  Bnaoov  Eikmb  .    S  TS.  W,,  86 

8.  ^ Comideratian — Inam    c4i'- 

lii-Vaialntitama-Aet  I  of  1846,  m.  7-Sr«- 
dim  yffc(B<a-— Where  the  acceptance  of  a  valoiliit- 
naraa  by  a  pleader  and  the  execution  of  an  inam 
cbitM  (agreement)  by  hii  client,  Latended  as  a  remu- 
neration for  the  profeMiooa)  Bervicea  of  the  pleader, 
were  contemporaneous,  and  the  vakalutnama  was  not 
fll«d  by  the  pleader  until  after  the  execution  of  the 


GONTSAOir  ACT  (IX  09  18Ta)-«MMwaA 
inamcbithi,— AUthalrthflaoa^Unoeoftlie  nka< 
Intnama  and  the  execution  of  the  inam  chitbi  ocnafi- 
tuted  one  tracnction,  and  th»t  the  ureemmt  waa 
not  iU^al  nndor  Act  I  of  1846,  i.  7.  SmTAXAM 
HASiv.Ajtnnr      .  X  It  B..  6  Bom..  268 

—  OontiitraUoit-'Void  agratt 


(MM.— Fart  • 
eonmdsratioB,  if  conildeTatLon  it  can  jmmtly  b« 
oallad,  for  a  promlw  to  p»  a  wonan  an  ^owMBMb 
8neh  a  promue,  howevtt,  is  to  b«  ii^anWl  ••  an  nn- 
deitaking  by  the  pnuniMr  to  oompeuite  the  pramiaee 
for  part  earrieei  rohmtarily  rendartd  to  Inm,  for 
wfaidi  no  coaiM— Hon,  m  diftnad  in  the  OontaMt 
Act;  would  be  seoMNij'.  Dnuj  Eoab  «,  Bn- 
uicun  SiKfiH  Z.KkBq8  AlUTS? 

6.  ■     '  Cowtwfafafiwt— Pa«t-  mnp 

Hal  eo»traoU — Contnut  fortly  lifai  «nd  farU^ 
ilUpat.'-'Dia  detmdmak,  •  Mahometei  iHuAud,  eu- 
evted  ft  WMnnWft  ta  faTonr  ol  hi*  wile,  by  which 
he  agreed^  among  other  tUngi,  that  he  wenld  nuia- 
tun  her  and  BU±e  over  to  bar  v '    ' 


should  wm  j  that  he  woold  nerer  axadee  any  vfe- 
lence  apon  herj  that  he  would  not  take  her  away 
from  home ;  that  it  should  not  he  within  his  power  to 
marry  or  make  an^  nika  without  her  permiadcm  t  that 
he  wanld  ii>  nothmg  without  her  permiMion,  and,  if 
he  did,  she  shonld  be  at  liberty  to  divorce  him,  and 
realiia  from  him  the  amoant  of  diamohor  foithwith, 
and  the  nika  would  then  be  null  and  void.  The 
plaintiff  sued  her  hn«band  upon  this  doctunent,  which 
was  re^stered,  to  recover  from  him  all  his  earninss 
amonnting  to  BBSS,  after  deducting  B6^  whidi 
she  admittsd  bavins  received  from  btm.  The  hiwer 
Appellate  Court  held,  revening  the  deusion  of  the 
Unnsifi  that  the  agretment  had  been  made  inbao 
qaenti;  to  the  marriage,  and  was,  though  regirtered, 
void  for  want  of  consideration.  JStld  on  appeal  that 
the  agreement,  b^g  registered,  came  witlun  a.  26 
of  Oie  Contratt  Act,  and  waa  not  void  on  tlM  ground 
that  there  waa  so  coodderation.  AUhoogh  some 
parts  of  the  agreenient  might  t>e  ill^^  at  bong  coa- 


Sinffh  V.  FattduJ.  L.  S^  9  Bom„  17.)  The  Conrt 
treated  the  suit  as  one  to  enforce  that  part  only  of  the 
contract  which  wm  legal,  and  conndend  the  plaintiff 
entitled  to  recover  a  faxc  snm  for  her  maintenance. 
PooNoo  BiBis  r.  Ftbz  Briaa 

[IS  B.  I..  B.,  Ap^  6:  88  W.  B^  ee 


eiBoidtoB  if  l/arrtd.— .     .    

decree,  dated  the  28th  Hay  1848,  under  which  o., 
tun  pereoni  were  Jdntly  liable,  the  10th  February 
18S1  was  Eied  for  the  sale  of  tbe  debtors'  prop«9iy, 
which  was  then  under  attachment,  but  on  that  da;  all 
tho  debtors  except  one,  K,  arranged  wiUi  the  decive- 
hotdert  that  tbe  money  should  be  paid  by  them  in 
Bysack  follcwing,  ij;.,  by  the  12th  U^  1881;  that 
in  the  meantime  the  eiecntinn  proceedingi  sht.ald  be 
itrackbff,th«  attachment  still  gubeiiting ;  and  that,  if 
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COHTBACm  AOS  (IX  OV  laCTX— eoaMMetf. 

debnlt  should  bo  TotOe,  mccnWon  ibtnM  proceed,  and 
no  objectirai,  on  the  gronnd  that  tho  decree  waa  more 
than  twelve  yean  oM,  ihoald  be  nude  by  the  debtors. 
The  tertoi  of  the  mmmgement  were  anbodied  in  a 
petition  uid  nnctioned  b;  tbe  Conit,  wbkb  tbereapon 
itrnck  cfl  the  case.  The  debton  having  made  defuilt 
on  the  ISth  September  1881,  the  decree-holden  applied 
for  eiecntion,  but  K,  who  had  not  agreid  to  the 
anangemeat,  objected  that  the  application  waa  barred 
under  t.  280  of  the  Ciril  Procednre  Code,  and  the 
objection  waa  hold  to  be  valid.  The  decroff-holdera 
then  lued  to  recoTer  the  money  for  which  execution 
had  been  taken  ont,  baaina  their  suit  npon  the 
anangement  made  by  the  defendants  on  the  10th 
February  1881.  SiU  that  the  plaintiila  were  enti- 
tled to  anccced  on  proof  that  tliere  waa  a  contract  be- 
tween &e  partie)  on  good  couaideration,  and  that  the 
petition  of  10th  f  ebrnary  1881,  thoogh  ru*  a  con- 
tract giring  the  ph^tiffa  a  right  of  anit,  niight  bo 
regarded  aa  evidence  corroborating  other  evidenoe  of 
iooh  a  ootttract  Stax  Smaa  t.BJtTmai.rn  Bu 
OS  O.  Xi.  B..  170 


Comidtratton —  Va  ImiUary 

„ „    eouvtgatiea — Oifl. — A  decree-holder 

initltnted  a  anit  agminat  Ma  jndgnent-debtar  aad 
tbe  latter'a  aon  for  a  declaration  toat  a  gift  by  the 
indgmmt-debtor  to  hla  aon  of  certain  property  waa 
fnudnlmt,  and  that  lach  property  wM  liable  to  be 
taken,  in  encn&ai  of  the  decrae.  Slid  that,  lach 
gift  havins  bean  made  by  the  donor  ont  of  natnral 
wveand^edioD  tis  the  oooee  and  in  order  to  aeaire 
a  proriaioa  for  him  and  hSi  deaiieadantt,  and  thcretcre 
for  good  eonndfration,  and  having  opanted.  and  the 
doDor  having  reeerred  to  hiwelf  annld^it  property 
to  aat'ir*j  ths  dE«-ee,  the  mat  fcct  that  the  donor 
rmened  to  himaelf  no  property  within  the  jnriadic- 
tion  of  the  Court  which  made  Che  decree  waa  not  a 
gnmnd  for  holding  that  inch  gift  waa  frandnlcnt 
and  not  "f^"  in  ^od  futh,  and  for  letting  it  ande 
and  allinring  the  oecree-helder  to  proceed  agunat  the 
property  taiwterred  bj  it.  The  law  relating  to 
Tolnntai;  iliiwiaftmi  explained.  NiBiB  Hnaiur  e. 
MiTi  Fbuas  .    L  lb  B.,  9  AIL,  881 

8_ Ci>»tidtratiou — A^tmtmt 

wiikottt  etmtidtratio*. — The  pluntifF  loed  to  eatah- 
1i^  an  agieemoit  in  writing  by  which  the  defen* 
danti  prMmaed  to  pay  him  a  oonuuiaaion  on  atticleelaold 
through  thur  agency  in  a  baiar  in  which  they  occn- 
.{oed  diopa,  in  oonaUeration  of  the  plaintiff  having 
expended  money  in  the  oonatmction  of  each  bazar. 
Snch  mmey  had  not  been  expended  by  the  plaintiff 
at  tbe  requMt  of  Um  defen^ta,  nor  had  it  been 
expended  by  Um  for  them  Tolnntarily  i  hnt  it  had 
been  enen^d  by  him  volnntaiily  for  third  partdet. 
S«I4  utat  each  expeoditnTe  waa  not  any  oonndera- 
tioii  for  the  agreenunt  within  the  meaning  of  a.  2  (rf) 
of  Act  IX  irfl872,  and  the  agreemmt  did  not  &1I 
witluu  d.  (S),  1.  26  of  that  Act,  and  waa  void 
(or  want  of  couaideration.  Dvbsa  Prasad  t>. 
Baibbo    ....    L  L.  B.,  S  AIL,  2ai 

9, Promitt  to  pay — Saltnuing 

aceotmU    Aeeoitmt    «to(«rf.— The    Onjertti    worda, 


COnXBAOF  ACT  ffX  OT  18I9>— ooiMmmJ. 
**  haki  dava,"  which  are  of  comntan  nae  in  halaacjog 
accooata,  import  no  UMire  thwi  the  EngUih  words 
"  balance  due,"  from  which  an  onwrltf^D  coKtract  may 
be  inferred,  bnt  wliich  do  not  of  themaelvcs  amount 
to  a  pnaiiie  to  pay  within  the  lenae  of  Act  IX  of 
1878,*.  26,  cl.  S.  BAaoHODAS  NAiHiraEAi  e. 
JncxAKD  KHiruLaaAHi) 

[L  lb  B«  8  Bom.,  406 
10.- 


,    -  Fromua  to  fag — Aekmnf- 

Udgmtnt — Aseo%iii  riattd — A^ntftd  aecoMut — 
Ai^iutmeitl  of  aeeo%%tt,  WFiet  of-~''Eutu" — 
Linitalion  Act  fXVo/lSTTj.t.  19.— The  "ram" 
or  adjnatment  of  an  account  can  operate  either  aa  a 
revival  of  an  original  promise  or  as  evidence  of  a 
new  contract.  If  it  la  to  be  ased  as  evidence  of  a 
new  contract  InmlBhing  a  basis  for  a  new  cause  of 
action,  it  mnat  contain  a  promiae  in  writjna  duly 
Dgned  as  required  by  the  Ckmtiaet  Act  IX  of  IB^ 
a.  2G,  cl.  8,  a  bare  statemaot  of  an  acconnt  not  bdng 
such  a  promise.    Bamji  d.  Dsabka 

[Z.  L.  B.,  e  Bom.,  088 


-  Coundaratio» — Judgment- 
debt — Dtit  harrad  bg  limitation.— A.  judgment-debt 
is  a  debt  within  the  oontem^tJon  of  a.  26,  cl.  8,  of 
the  Contract  Act  IX  of  1672.  Sbstpatbat  r.  Gotivd 
IfASATAV  .  ,    I.  Ii.  B.,  14  Bom.,  880 

JSi    Promim   to  pag   a  deit 

harrtd  hy  limHaiion — Judgmtnt-debt. — TIk  holder 
of  a  decree  for  money,  dated  the  22nd  Jane  18C8, 
applied  for  execution  on  the  2Srd  February  1869. 
In  September  1B60,  before  the  decree  had  been  exe- 
cuted, the  jndgment.debtor,  admitting  that  a  certain 
amount  waa  due  under  the  decree,  agreed  to  pay  such 
amount  by  instalments  i  and  that,  if  default  were 
made,  tbe  deo^e  should  be  executed  for  the  whole 
amount  thereof.  DefiniH  having  been  made  early  m 
1878,  the  decree-kolder  applied  at  onot  tor  eieentloB 
of  the  decree.  On  the  Kh  Hay  1S78.  a  petiMoti. 
dgned  by  the  judgntent-dditoi,  wu  pref^red  on  his 
behalf  to  the  Court  ezeenting  the  decree,  such  peti- 
tion being  in  effect  as  follows:  "Kiecutirat  ease  tor 
fl63S8-16-3.  In  thia  case  the  decree-holder  has  filed 
■n  applicatiiw  for  execution  of  hia  decree  in  eonae- 
-tee  of  a  default  in  payment  of  instalments :  tbe 
is  tt^  the  petitlona-  has  failed  to  pay  the  instal- 


ments  simply  owing  to  illness,  otherwise  be  has  no 
objection  to  the  deoWholdar's  demand :  in  future  he 
will  not  (^  to  pay  instahnents:  he  has  written  a 
letter  to  phuntiJf  asking  him  to  pardon  his  breach  of 
promise,  and  to  agree  to  realin  the  deeree-mouey  by 
tbe  Instalments  fbrmerly  fiie^  and  to  stay  execs&n 
of  tbe  decree  for  ths  present  flie  deene-holder  has 
granted  this  reqnerti  tiie  patttisBw  thneCoM  pre- 
sents this  petitifB  and  prays  that  monthly  InAJmsBts 
of  BIGO  may  be  fixed,  and  OHenHbii  of  the  decne 
bepestponedbr  theoreseati  in  ease  ot  Mianlt  bebg 
made  hi  payment  of  two  instalmenti  la  soeoeaion, 
the  deme-holder  wHI  be  at  Uberty  to  rsaHie  the 
balance  of  tiie  decree-money  with  intoest  at  twelve 
per  cent,  per  annupi."  At  the  tima  such  petition 
was  prafored,  exeention  of  the  decree  was  barred  by 
limitatkiB.     £*idthat  a  "debt"  within  the  meaning 
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CONTBAOT  AVT  (TX.  OT  187S)— eimfimwl. 
of  B.  EG  (S)  of  Act  IX  of  1872  inclnan  a  "jndg- 
niGiit-debt,"  and  inch  petdticia  iru  a  promue  to 
paj  a  debt  liatred  by  limitetion  vithia  tbe  meaaing  of 
thiit  lair,  and  a  anit  toaaiei  od  nich  pemioD  to 
recover  the  balance  of  the  mmey  doe  nnder  the 
decree  vai  munUinable.  Bnxinoa  v,  Vnoon- 
xiKTBv  Ss&TiOB  Bisx       .    L  H  Bk  8  *ii.,  781 

is.   Promiu    to   pag   iemd 

dtht — DoEttmtut  etmtaiM»g  requiiitar  of  s.  26. — X 
docsmeiit  raffidraitly  com^ea  with  a  26  of  the 
Coutnet  Act  when  it  u  ngned  bj  the  penon  to  be 
charged,  and  letan  to  the  debt  in  nch  t,  way  m  to 
Identify  it.  and  contain!  a  pmmlae  to  pa;  wholly  oi 


•bonld  b«  an  accepted  propoMl  redoced  to  writing, « 
written  prapoial,  accepted  before  action,  beoomlDgby 
the  deBnltloi  clanae  %  pnimiH  when  accepted.  TThe 
wonli  of  I  Uie  Mction  thow  that  it  ii  the  debt,  and  n<,t 
a  anm  of  money  in  ooniidsiation  of  the  barred  debt 
that  the  promiaor  ihould  refer  to.  In  defence  to  a 
nit  for  rent,  a  tenant  pleaded  that  a  portim  of  the 
cUm  wai  barred  by  limitation.  PUintifF  relied  en 
a  letter  which  bad  been  rigned  by  defendant,  after 
the  diapnted  portion  had  become  barr«d,  and  In  which 
the  defendant,  after  referring  to  the  period*  in 
reepect  of  which  the  arrean  of  rent  were  doe.*  nXA, 
"  I  gbalt  (end  by  the  end  of  Vyiaklia  month." 
Bald  that  the  docTuorait  contained  the  ingredienti 
teqaired  by  i.  Sfi,  cl.  (S),  of  the  Contract  Act, 
and  thHt  the  claim  wai  not  barred  by  limitation. 
Appa  Bao  t.  SnszAPSAXUA  Bao 

|l.I..a..a8Ka<l,04 

14.    AekttoKledgment  qf  bar- 

red  dttlSitOiHtdt,  Sail  /m—Limitatian  Ael, 
XIV  <tf  1059,,.  4.— A  obtuned  a  decree  in  1S5S 
uainat  B,  but  did  not  apply  for  execution  till  1864, 
when  B,  ahbongh  objecting  that  the  decree  wai 
barred,  preaectod  to  the  Court,  nnder  arrangement 
with  A,  a  petition  acknowledging  a  cert^n  mm  to 
be  due,  and  executed  a  klitbnndi  agreeing  to  pay  the 
debt  hy  roontbly  instalment*.  S  paid  MTeral  tnatat- 
mente,  bat  did  not  do  eo  on  cue  occasion,  until  execu- 
tion wai  taken  out  agunit  her.  On  bar  death  ihortly 
afterwardi,  execotion  waa  taken  out  agaluit  htf  re- 
preteotatirea.  The  repreaentatirei  objected  that  the 
decree  wu  barred,  and  that  the  Iditbundiooald  not 
be  nilMlitated  f(ff  the  decree.  The  objeotloa  waa,  on 
appeal  to  the  Blgh  Conrt,  allowed.  A  then  brought 
*  nit  on  the  kietbondL  Beld  that,  at  the  time  the 
kiitbiindi  w>*  entered  into,  the  decree  wu,  under  the 
limitatirai  lav  then  in  force,  capable  of  b^gexecnted, 
and  that  there  wu,  therefore,  ralid  consideration  for 
the  kittbnndi.  Held,  alio,  Uiat  eren  had  there  been 
no  valid  con^deration  fur  the  kistbantU,  yet  the 
principle  laid  down  in  ■.  36,  cl.  8,  of  Act  IX 
of  187S,  and  which  prevailed  before  the  pawins  of 
that  Act,  would  have  aared  the  kiatbnodi  from 
becoming  void  for  waat  of  conrideratlon.  Hkbba 
Luj.  MooKHor^sKiA  •,  Dbcsfot  Smas 

[L  !•.  B.,  4  Cftlo.,  600 
8  a  U  B.,  6fi4 


COITTBACT  ACT  (IX  OF  187B)~«o«h'>W(l. 

lA.  - 


Potoer  of   CoXlaetor    am 

Agtitt  to  Court  of  Wardt—Promiit  to  pay  a  timt- 
bamd  dtbl~Madnu  Bi^lalion  V  of  1834, 
f.  17. — A  Collector  has  no  authority  to  Und  a  ward  of 
the  Court  of  Wardi  by  a  promiae  nnder  thr  Ccnbact 
Act,  a  26,  cl.  8,  to  pay  a  debt  which  ii  haired  by 
limitation.  SimzAKABATAirA  b.  Nabikdba 
TsATUs  .  I.l4.B.,ieHad,a6B 


16.  - 


-  Semmoialion  tjr  a  eo-par' 


plaintiff,  a  member  of  an  nndirided 
Hindu  family,  hsring  by  a  re^itered  document  [«- 
nonnced  aJl  right  to  t^  family  property  in  favanr  of 
the  remaining  co-parceifpra,  who  were  to  manage  tha 
Mtato  in  futora,  pay  all  debti,  and  maiMtain  the 
plaintiff  in  the  family,  ined  to  recover  his  share  <d 
the  family  property.  Hald  that  the  plaintiff  waa 
Btill  a  co-pareener,  ijid  wu  not  (Stopped  by  the  doca< 
mcnt  from  bringing  the  anit.  Apfa  Pixlai  v. 
Baboa  PoLAi .        .  L  Ii.  B,  e  Kad.,  n 


17.  - 


'    Bond — Cotreioa — Coati' 


dtralion. — A  penon,  while  nnder  arreit  in  exfcotioD 

of  a  decree  which  had  been  made  against  bim  by  a 
Conrt  having  no  juriadiction  to  make  it,  gave  the 
holder  of  such  decree  a  bond  for  the  amonntatmch 
decree  ■pliu  a  small  anm  paid  for  him  for  the  atamp* 
tng  and  preparation  of  anch  bond,  in  order  that  ho 
might  be  releaood  from  aucb  arrest.  Seld  that  aach 
bond  waa  given  nnder  dureia,  and  that  it  was  bx^ 
cnted  without  condderation,  the  amall  mm  paid  bj 
the  boldc  of  eoch  decree  toi  prepaiing  and  (tamping 
the  bond  nr.t  being  in  any  legitimate  aenee  of  the 
phraae  "  conjidoratioa  "  fnr  such  bond,  and  therefore 
such  bond  was  vmd.  Bam>a  Axi  d.  BAnsf  at  Sissh 
[L  Ii.  B.,  4  AIL,  868 


-  andB.  19^VoiiIaMtea 


18. 

traet^MitrtprttentafioH — S»il   to  reeoter  motug 


or  seven  milea  of  the  place  where  he  wanted  C  to 
forward  a  certvn  engine  and  boiler,  and  a  bir  kucba 
road  the  remainder,  0,  reljing  on  his  statement, 
agreed  to  forward  the  aame  to  the  place  of  dertinatica 
fur  a  certain  sum,  part  of  which  C  received  on 
Afferent  occuitms,  and  duly  forwarded  to  the  plaoa 
the  engine,  bnt,  on  paasage  across  an  iron  auip«a> 
(ion  bridge  on  the  road  being  refneed  to  the  boiler  b; 
the  officer  in  charge  of  the  bridge  on  'aoconnt  of  ita 
weight,  C  threw  np  the  oontract.  J,  having  con- 
veyed the  boiler  acraas  the  nala  spanned  by  th* 
bridge  and  Anally  to  the  place  of  deatination,  fued 
to  recover  from  C  the  money  expended  by  him  in  so 
doing,  alleging  broach  of  contract.  It  was  held  that 
the  (nit  wu  ngbtly  diamiaaed  on  the  gronnd  that  tha 
agreemoit  wu  voidable  by  C  an&a  the  pmviricma 
of  s.  19  of  Act  IX  ot  1872.  It  waa  al»  held 
that  the  plaintiff  could  not  recover  in  the  salt  any 
pnition  of  the  moieya  advanced  to  the  defendant 
JoaxH>5  •.  Csow«         .  6  ir.  W.,  860 
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OOSTBACT  ACT  (IZ  OT  ISFtSi-eomtitrntd. 

19.     Cimtidtraliim — Affttf 

viemt  to  eomp*iuat«  for  tmicei  rendertd. — Cum 
wbare  %  penim  wiihont  tb«  kocnrlA^e  of  the  proini- 
(or  or  otherwiM  thui  at  hli  reqanl  doM  the  Utter 
wma  lerricB,  uid  the  promitor  nndertakei  to  com- 
pannte  turn  for;  it,  sra  oovcnd  by  t.  15  of  the  Con- 
tnet  Act  (IX  of  IBTS)  \  in  tbem  the  prami*o  doe* 
not  need  a  conaidraftticii  to  enpport  it.  SDTDXi.  Bhsi 
Qaxtxsaan  HauTaraiKi  v.  Axa^sut 

CL  Ik  B.,  90  Bom..  765 


SOl  - 


-  CrmridtratiiM  for  i^rat- 


— Agmtntit  ..   ^    .   „ 

of  Conrf  of  Wardi.S D  aaiSD,  two  brother^ 
conititnted  &  joint  Hindu  ftmily  owning  conddei^ 
mble  Unded  property.  M  B  hkving  inaured  hesTj' 
pencmal  debts,  the  two  biotben  in  1879  nnlted  in 
•ppljing  to  have  thdr  property  tftken  over  by  tbe 
Conrt  of  Wwda.  This  wu  donej  and,  on  tbe  17th 
of  Jnns  18S9,  while  mcb  propertr  ww  (till  under 
the  mMUgemeiit  of  the  Conit  of  Wards,  the  two 
brothen  entaied  into  an  agreement  whereby  B  D 
remained  u  managar  of  the  property  with  in  allow 
anca  of  Bl.3,000  per  annnm  for  bij  mppoit,  but 
ceded  to  Ui  brother  abeolntely  and  nncondiUonally 
all  hi*  proprietary  ktereet  in  the  family  property, 
and  all  power  to  make  the  faniDy  property  liable  in 
any  way  for  the  payment  of  hie  dBbti.  On  the  Bth 
of  October  1889,  the  Conrt  of  Wardi  reltased  the 
property  treed  from  tbe  liabilitie*  impoaed  nponttby 
BD.  In  1S91  one  £  i>  obtained  to  the  Conrt  of 
tbe  Bnbonlinate  Jndge  at  Agra  a  money  decree  i^ainit 
S  D~  B  D  died  in  the  following  year,  and,  mbie- 
qnentty  to  hii  death,  B  J)  lougbt  to  eieeate  hii 
decree  aguntt  5^  aa  repreeentatire  of  ^  2)  by 
attacbmeot  of  property  in  tlie  handa  tA  8  H.  8  D 
objected  to  the  attachment,  and  hii  objection  waa 
allowed.  B  D  appealed,  and  on  thia  appeal  tt  waa 
A»lit  that,  having  regard  to  the  agreement  of  the 
17th  Jnne  18S9,  aboTe  referred  to,  tbe  property  in 
quesUon  could  not  be  attached  ai  the  property  of 
M  a.  The  aud  agreement  waa  Dot  bad  for  want  of 
eoniideration  g  the  owBideration  being  that  at  the 
re^neet  of  Ma  brother,  which  must  be  preaoioed  from 
the  drcnnutancea  of  tbe  caae,  ,S  Z>  had  agreed  to 
place  bia  intereit  in  the  property  nnder  the  manage- 
moit  of  the  Conrt  of  Wardi,  and  had  also  foregone, 
during  tbe  ten  yaare  that  eatate  waa  nnder  the 
management  of  tbe  Court  of  Wards,  the  greater  part 
of  bit  interest  in  the  profits  of  the  estate,  and  had 
refrained  on  cessatioo  id  the  Conrt  of  Ward's  manage- 
ment from  aning  bis  brother  for  an  acoonnt  i  and 
evm  if  this  were  not  so,  tbe  agreemeot  wonld  be 
good  m&Bt  DBder  s.  26,  c1.  (2),  or  nnder  s.  70  ot 
Act  IS  of  1B72.  Birau,  Du  c.  Sunxib  Dat 
Dcu      ....    X.  Ik  B,  17  AIL,  864 

X ; s.  fiT— CosfmeJ  i*  rulraint  of 

ffiula— Cooriiferaiioa — Smtiuiva  right  to  convey 
pafrMtfftrt, — In  the  caaa  ot  coTcnants  in', restraint  of 
trade,  Uie  deed  of  oorenant  mnst  show  a  good  con- 
ridentios.  The  Courts  will  not  enter  into  ibe  qaea- 
tion  of  the  adequacy  of  the  consideration.  A  core. 
Bant  giving  a  person  the  excliuire  riglit  to  convej' 


COZTTRAOT  ACT  (LX.  OF  187S)— atmA'mMf. 
paaiani^ere  to  and  fro  on  the 'road  from  Ootacamnnd 
and  Hetapollium  is  not  a  contract  in  gcsieral  re* 
ttralnt  of  trade,  and  therefora  is  |oue  which  (tbe  law 
will  enforca.    ADo&TXBLiniT  v.  Bill    .i4  tw'"^,  77 


&  CotUraet   in   ruiraint  of 

tradt, — In  a  suit  for  (so-called)  damages,  on  tbe 
ground  that  defendants,  after  eiacntii^  an  agree< 
mant  by  whieb  tbey  stipulated  to  sell  fish  every  day 
in  plaintiff's  baiar,  and  to  pay  a  fee  per  diem,  and 
boond  thenuelve*  to  y».y  "damages"  (o  a  specified 
extent,  in  the  event  i^  their  leaving  his  baiar  and 
resorting  to  any  other  baiar,  had  left  bis  for  another 
baiar,  where  they  were  vending  flsb.  Hild  that  the 
•nit  could  be  maintained,  being  an  action  npon  a 
oontract,  in  wbieh  there  waa  notUng  illegal. 
Musint  CmnroBB  Box  «,  LuxaBx  JraLAns 

C9W.B..S1S 


-Coaintel  i 


lri>d«— Small  Catue  Court.  Law  of—Agre«mtiU 
hatvMn  Simdnt—AoU  IZ  qf  1850  and  XXVI  of 
1864^31  Qto.  Ill,  0.  70,  u.  17  and  18— Letter, 
Faltnt,  186a.cl.  18~Zetler,  Patent',  186B,  cl.  19.— 
TheeSectof  Act  XXVI  of  1864  was  that  suits  in  tbe 
Small  Cause  Conrt  were  to  be  decided  according  to  tbe 
law  or  equity  administered  in  the  High  Court  ;by  the 
Charterof  1862  that  law  or  ^aity  was  to  be  "the  law 
or  equity  which  would  have  been  applied  by  the  Su- 
preme Court,"  and  by  tbe  Charter  of  1666  that  "which 
wonld  have  been  applied  by  the  High  Court"  under 
the  Charter  of  1862.  Tbe  Stat.  21  Qec  III, 
c  70,  which  applied  to  the  Supreme  Conrt,  and 
gave  to  Hindus  tbe  right  to  have  matters  of  contract 
decided  by  their  own  tawi,  became,  if  itelproitnona 
apply  to  the  High  Conrt,  part  of  the  law  of  that 
Conrt  not  by  virtue  of  the  Statute  itaelf,  but  by 
virtue  of  tbe  Charter  which  wm  sul^eet  to  altaratirai 
by  the  Qovemor  Qeneial  in  CouBcdl  i  and  having 
eesaed  to  have  any  operation  ai  an  Act,  it  was  au- 
neoeanry  to  repeal  it  expressly  by  the  Contract  Act 
(IX  of  1872).  That  Act  U  applicable  to  Hindus 
residing  in  Cijoutta ;  therefore  where  the  pluntiff,  a 
Hhidn,  agreed  with  the  defendants,  also  Hlndns, 
that  he  wonld  cease  to  carry  on  hie  business  in  a 
certain  locality  in  Calcutta,  in  coojuderation  of  re- 
criving  from  them  a  specified  sum,  it  was  held,  in  a 
suit  to  enforce  tbe  contract,  that  snch  an  agreement 
was  void  under  a.  37  of  the  Contraot  Act.  Tlio 
word*  "not  incoiBstent  with  tbe  provislfflis  of  this 
Act,"  in  s.  1  of  the  Contract  Act,  apply  to  "  any 
usage  or  custom  of  trade"  or  "any  incident  of  any 
contract."  HiJiaUB  CsmrsBB  Posakabiok  e. 
BUOOOICAK  DOBI 

OAS.L.  B.,  76 :  98  W.  B.,  870 


4. Conlraet   in   mtraint    of 

trade — Damaget — Cownant—Breaoh  of  eovetutnt. 
■—D  and  E,  belna  in  Kngland,  entered  into  a  writ- 
it  with  A,  3,  and  C,  the  ps 
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IttaiST  OF  CASUS. 


OOSTBJlOT  act  (IX  or  I6Tt>~«Mff'»(«f. 
oK  the  Mplr;  of  the  five  ;«n,  or  •ooner  d«(«niiiii»- 
tim  itf  ^  lerrlo^  they  would  not  emnj  ob  within 
SOOnula  £nm  Hsdm  uiy  bouncti  cuiied  onb; 
the  tttt. ;  tnA  ftUo  coveawnted  Uutt  on  »Dcb  eipiiTi  or 
tooaer  det«niiiiUition,  they  woold,  whenever  rcqneiAed 
by  the  Aim  so  -to  doi  ntnra  to  EogUnd.  In  pnr- 
■nuiee  of  the  agKeawnt,  D  «nd  Jl  went  to  H&^«i, 
and  entortd  into  the  •ervice  of  the  flrm.  Atter  it 
h«d  eoatinoMl  for  *b«at  St  veus,  the  Mirvtae  wu 
detenniiud  bjf  notice  from  tne  firm.  D  and  S 
then.  IB  Tiowun  of  thdr  mid  covemuitii,  refnied  to 
rttun  to  BnglMid,  tbongh  requeAed  to  do  lo  I7  Uie 
firm,  and  prooaeded  to  oet  op  and  cany  oo,  cm  their 
own  MMoont,  bniiueM  of  the  game  kind  m  that  car- 
ried on  Iv  Um  &rm.  MtU,  iu  a  nit  by  the  flno 
agaiort  I)  and  S  for  danagn  for  bieaohei  of  the 
nid  eovenanti,  ami  for  a  pa:petnal  Li^nnatico  re- 
■tralntng  B  and  E  trura  isrrylng  on  ia  Uadiai,  or 
witUn  800  maim  from  tUdrae,  an;  bn^en  ouried 
on  by  the  flnn,  that,  treating  the  eoreoant  in  re- 
■traint  of  trade  aa  ooe  entered  into  in  Sn^and,  it 
ooqU  not,  even  if  valid  by  the  law  of  England,  be 
enforced  in  Infa,  inaamnch  a*  it>  object  wm  to  con< 
traveoe  the  Uw  of  IndU  (>.  ZT  of  Aot  IX  of  1S73). 
Mtld,  fnrther,  that  ttiat  oovenant  wonld  have  been 
void  by  the  law  of  ^;nj■UTu^  becauH  the  limit  cf  the 
rertriction  wai  nm^eamnable,  and,  ai  no  natrjwer 
limit  had  been  mentioned  in  the  agreement,  tbii  wai 
n  )t  a  case  where  the  covenant  oonid  have  been  an- 
forced  within  a  narrower  and  reaionable  limit.  Beld, 
aleo,  that  the  covenant  (o  retani  to  England,  except 
■o  far  ai  it  operated  improper^  >»  reatraint  of  trade, 
waa  a  covenant  the  breach  of  wluch  did  not  in  aiiv 
way  came  damage  to  the  firm,  and  therefore  aucn 
breach  did  not  mtitle  them  to  anv  damages.  Oiees 
v.  Jaoeboh  .  .  .  L  lu  B,  1  Uad.,  181 
B,  '  Contrail   im   reilraimt  of 

trad* — PflMie  polity. — In  a  mtt  npon  an  agreemvit 
Mn^igflefwdanta  to  remain  anbJMt  to  the  orden  of 
pUntW,  the  bead  of  thdr  eaita,  not  to  csrr;  on  their 
*    *a  wttb  the  aenitanee  of  any  other  panona  than 


6.  ■ Coniraoi 

trade. — Htld  that  a  itipolation  in  a  contract  proliibit. 
ing  any  ntle*  of  goodi  to  othen  during  a  particalar 
period,  of  a  aimilar  dMcription  to  thoae  bonght  under 
the  contract,  ia  not  a  rtipnlation  in  reatrunt  of  trade 
under  s.  27  Tf  Act  IX  of  1872.  CXKUaiiR  IfsFSBWi 
&Co.  cBiaxsATH  BnoKTBi^a  Xvli. 

[I.I..B,8  0alo,808 

7.  Contract    i»   rtfiraint    of 

trade. — A  contract  under  which  a  periOQ  fa  partially 
reatrained  faoni  campeting,  after  the  term  of  hit 
engagement  ia  ovei,  with  bia  former  employer,  ia  bad 
nnder  a.  27  of  the  Contract  Act.  Qttfare— Aa  to  tlie 
tBfti  lA  an  agreement  of  acrvice  by  which  a  peraon 
binda  faimaelf ,  dnring  the  torn  of  hk  agreement,  not 
directly  or  indirectly,  to  compete  witli  hia  onployer. 
Brahiupotra  Tu  C<»aurT  «.  SgABis 

[I.  Ih  S„  U  Oalo,  BU 


POSTBACT  ACT  (IZOT  167l>~eMf«awlL 

a  Contraot     U     rtttraiwt    of 

iradf-Cvuthrmet  «o«d  for  vMarfaMjr.— PiMntiff, 
whi  waa  a  bndcer,  agned  to  ^n  np  •■  aAaitteJ 
oUm  to  brokeia^Mi  2,000  oanJia  pnrianaly  dia- 
peaed  of,  to  ooMulenttan  «t  datendMt,  «]io  wm  ft 
oonmb^oD  agmt  lor  dUI«c«it  kindi  of  good^  em- 
ploying him  to  idla  like  qnutity  of  other  ecnha  and 
^  hla  oUier  gooda  for  the  fotar^  canpkTiBg  plaln- 
Uff  alone  aa  ha  brrJccr  for  t^  aale  of  tas  gooda.  U 
waa  alao  apeed  that.  If  defindant  did  not  mII  the 
leoond  batdi  of  corahi  throngb  plaintiif,  the  broker- 
age on  the  whole  would  be  payable  by  defendaat. 
Seld  that  the  agreement  was  not  void  either  m 
being  in  reatraint  of  tiade  at  for  nnoertaiBty. 
Bdikik  v.  Baickibuk  Bbal        .    28  W.  B.,  IM 

%.  - -    Ctmlrael   *■  rattrmml   of 

trad* — Cmutni^ion  qf  eontraeL—A.  eentmet  nnder 
wbieh  gooda  ware  pnrchaaed  at  a  certain  rata  for 
the  Cattack  uarka.  otmtaining  a  atipnlation  th^ 
if  the  gooda  want  to  Hadraa,  a  higher  rate  ahonld  be 
]iaid  for  Uiemi  ii;  not  one  in  reabaant  of  trade  ;  and 
where  the  pnachaaer  aold  the  gooda  to  a  peram  in 
Caleatta,  who  in  tnm  retold  to  another,  who  took 
then  to  Uadraa, — Mtid  that  the  original  pnrelwaera 
were,  nndar  the  terata  of  the  contract,  lialile  to  pay 
at  the  enhanced  rate,  Fbbh  Soos  v.  DHrsTX 
Caun>  .  .    L  I..  B,  17  CrIo.,  SBO 


».  ' 


-  ParHulttHraiui  efinUta. 


—S.  27  of  the  OontraoC  Act  doea  awa;  wltfa  the  dia- 
tlnrtion  obacTVed  In  the  Kogliah  oaaea  between  partial 
and  total  reatiuat  of  trade,  and  makea  all  oontiacta 
falling  within  itatenoa  vend  nnlentbey  Ml  whUntta 
exceptiona.  lie  acetion  waa  Intoided  to  prevent  a 
partial  aa  well  aa  a  total  reataiOnt  of  trade.  AtxAB, 
two  ghat  aeraop,  mttted  Into  ■  eontraet  with  Xand 
Ave  othera  who  «HTled  mi  the  boalneaa  of  dnfaaehca  it 
C%lttagong  for  the  porpoaa  of  carrying  on  their  i» 
apectivetm^eaaea  in  onanimityandDot  injnringcaia 
another'i  trade.  l%e  contract,  wUch  wm  to  bat  for 
three  yeart,  provided,  inter  olid,  that  A  and  B  wera 
to  act  aa  ghat  lerangi  only  and  do  no  aervice  to  ahlpe 
in  any  other  capacity ;  th^  Xand  the  other  dnbaahea 
were  to  give  A  five  veaaela  eecnred  by  them  ersy 
year  for  him  to  act  aa  ghat  aerang  1  and  that  A 
wai  only  to  act  aa  ghat  aerang  to  the  aaid  Ave  diipa, 
and,  with  the  exception  of  ihipa  for  wliieh  he  Iwd 
previonaly  acted  ai  ghat  aerang,  he  ahonld  not  aot 
aa  ghat  aerang  or  do  any  other  aervicea  ftr  ahipa 
belonging  to  any  one  elae.  The  eonbaet  aho  con- 
tained proririona  aa  to  tho  apportionment  of  the  8va 
tbipa  ao  to  be  given  to  A  amongat  the  varion*  dnbajdiea, 
and  amongat  each,  an  agreement  by  Xto  give  A  tbe 
third  ship  he  ehbnid  aecnre.  It  alao  contained  a 
provldon  f(9  the  payment  of  B1,000  aa  dam^^  by 
any  one  breaking  the  contract  to  the  3>araan  who 
ahonld  auSer  by  ^e  breach.  In  a  auit  by  A  againat 
X  alleging  a  lireacb  of  the  contract  by  the  latter  in 
not  giving  him  the  third  ship  aa  agreed,  and  daiming 
fil,000  by  way  of  damagee,  X  pleaded  that  the 
contract  wae  vt^  onder  a.  37  of  the  Contraot  .Act  aa 
being  in  raalzaiiit  of  trade.  Said  that  the  oontao- 
tita  Wat  aonnd,  and  that  the  luit  nraat  bo  iliwiiaiBd. 
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■lAOSST  OP  CASSS. 


1    189i   ) 


The  eoiHidtfitian  fOr  flM  prosdM  by  X  to  ^ve  the 
Ihip  to^  wwthsagKemmt  bj'  •<  not  tocmrryoi  luj 
oHmt  bmlnen  ttwn  that  at  m  ghat  aowigi  sdcI  that 
only  In  mptct  of  hie  old  ihlp*  ud  the  five  •greed  ta 
be  10  fonubd'to  hbn  bv  the  dabadiea.  The  effect 
of  thU  ■gTMDMDt  WM  liWliitdy  to  ratnun  A  ftmn 
tanking  so  Uie  bitiliMn  at  a  tebMh  and  to  create  » 
putul  reetrunt  m  bk  powtf  to  omit  <■>  ^''^  bndnen 
ol  a  ghat  ten^  and  whether  w  not  (eren  bad  the 
Utter  ttlpuktion  not  hew  Wml)  Uw  eontraot  wcmld 
bare  been  Trad  iiiiderthepn>vWaneofs.3iol  the  Act 
byreaws  of  partof  tiiecondderatkinbdngthenDder- 
taking  br  A  BbMtiitdy  to  rab^n  from  eanTing  at 
the  bniineai  of  a  dabaeli.  it  «aa  Tidd  for  both  reaacau 
nnder  the  praridon*  at  n.tt,  and  ^  mu  not  entitled 
to  reeorer  any  damagM  nnder  li.  KlFS  An  Bttbue 
e.  ABscir  Axi  .        .  I.  Ii.  B.,  18  Oale.,  766 

U.  Contract  ia  nitrttint  oj 


ahoold  b«  a 


trada — Diriniilitji  of  eoiUraet.—One  haTlng  .. 
lioenee  for  the  mannfactnTB  of  nit  entered  into  a 
eontiaet  with  a  firm  of  moehantii  whtreby  it  trai 
proridad  that  he  ■hoold  not  mannbctnTe  aalt  in  naeeM 
of  uie  qnantitj'  wbiob  the  firm  at  the  ootameneemeiit 
of  each  mnoafaetaTii^asaKni  ihoold  require  him  to 
me  I  (and  tnatall  ealt  mannbetared  bf  him 
«  aidd  to  the  Arm  for  a  fixed  piic«.i  The 
■itobab  loieefcraMaledof  ftTeycara. 
jn  a  mt  by  the  mardkanti  fiv  an  Injnniition  nrtiain- 
iog  the  Ueenaee  from  idUng  hli  ealt  to  oQiei%  — 
JTeldttet,  whethM-nnot  the  fcrt  of  theee  ohvea* 
-WBi  mnOid  nitder  a.  >7  of  the  CoutiBCt  Act,  it  waa 
•epaiable  from  ttu  ieeend  elann  which  ww  not  bad 
■a  htaag  tn  reetnunt  of  tia^  Hunnstl  «.  Bni- 
UHUK  .  X.  X-  IL.  18  ICwL,  478 

SiBAOOM  Buunua  a.  Haokbbzib 

[I.  Ik  B.,  U  Kad..  19 


'  OixOruet  i»  rMtraint 


f  of 
(rad«^—'Skt  defen^Mt  obtained  a  Hoenae  to  aell  ^t 
in  ttig  mH  taeteey  at  'Kriahnapatam,  and  he  oteoated 
an  aereemeDt  by  which  he  waa  to  mannfhctDre  mH 
in  the  Mid  fMtmr  ••  r 
•koold  be  in  focce,  and 


long  M  t1 
ddinr  1 


t  reatrained  the  lale  of  ealt  to  othen 

than  the  plMnttO^  waa  bad.  Basatatta  r.  Sttk- 
uni.    .  .  X.IhB,18][ad.,476 

18.- 


of  lAom  owned  a  ^n^ag  factory,  entered  ioto 
«^;reeinetit,  which  {iniM-  ali^  provided  tbat  they 
(bonld  charge  a  nidfbnn  rate  A  II4-S-0  per  palla 
for  dnning  cotton  i  Oiat  of  thia  nim,  BS-8-0 
•honiS  be  tnated  aa  the  aetnal  cHt  of  gtunlng,  and 
that  the  rwnainlng  Sa  ihonld  be  carried  to  a  com- 
min  fnnd  to  be  dirided  etch  yew  betwsen  the  partin 
t3  Ae  agreement  in  ptvpaitioD  to  the  nnmber  of 
gtajning  nachinei  wUeh  each  of  them  poHeaied, 
The  BgreaneDt  waa  to  be  in  force  for  fonr  yeara. 
The  other  partiee  had  carried  oat  the  agreement,  bnt 
the  defendutt,  although  he  had  carried  the  BS  to  a 
aefante  aooowit,  rcfoied  to  pay  the  plaiotiJI  hit 


■OaSTKACf]!  AOT  fCX  OV  187^— «onfiwMi: 
share  of  tiie  amonnt.  He  abo  reftned  to  pay  the 
other  Wo  pattie*  their  diarea.  The  aooonnta  had 
been  duly  made  op,  ihowing  the  inma  which  tiia 
•  -    •    ■  '  had  to  pay  both  to 

.  ..  Thepl^tttflenedthedi 
The  defendant  eaatended  that  tl 
Mitraint  of  trade,  and  wai,  tharefdre,  not  enfoiMaUe. 
Btl4  that  tfae  plaintift  wae  entitled  t 
afaare  -fmn  the  defendant.  Hie  «■■]*  ^ 
•anght  to  be  enforced  in  thia  niit  wa«  the  % 
to^Tide  theimdte.  That  wat  a  lawful  a. 
ftnmded  npon  waiiideratfaa  («■.,  the  mntaal  agree- 
ment to  il^re  each  other*!  proAta)  and  it  might  be 
enforced.  Per  FiSxiir,  C.J.~^  I  an  hialined  to 
agree  with  the  lower  Appellate  Conrt  that  the  etlpn- 
l^tm,  that  the  partiea  to  the  agreement  are  boand  to 
charge  at  the  ntc  of  fMi-8-0  per  palla  ft*  ginning 
■)atton,Ua  itlpdation  hi  rartnJnt  of  ti«de.°  Per 
Oaatt,  J.  — « I  am  not  mUafied  tbrit  the  agraeniMit 
b  qneation  waa,  aa  a  fact,  in  reatoaiMt  ol  tnde,  laA, 
fnithar,  to  aecnrately  quote  the  woda  of  a.  X7 
of  the  Contrart  Ael,  I  am  not  aitiided  that  It  waa  an 
agreement  In  wMoh  any  one  waa  reibained  from 
nvoifinga  Uwhl  tiada."  HxoiBKU  UunxLt/L 
*.  Skauvau  Ibuji     .    L  Xh  B.,  SB  Boniq  861 

It.- 


— — —  CoKiraet  for  ptrtomal 
40rviet — Contraet  not  to  praeiit*  at  pkytioim — 
Batraitd  of  iraSt. — A  agreed  on  ceilidn  terma  to 
become  aatiatant  for  three  yean  to  B,  who  waa  a 
pbyiiman  add  wtgeoa  practiung  at  Zaniibar.  The 
letter  which  stated  the  terma  which  B  offered  and 
which  (a<  the  Court  foviiin  A  accepted  conWoed 
the  words  "the  ordinary  clanae  agamat  practUiilg 
'  be  dnwD  an."  At  the  aid  of  a  year  a  lUa- 
'  )k  place,  and  A  eeaaed  to  act  aa  3*8 
began  to  practlae  in  Zaniibar  onhb 
own  aoeonnt.  S  eaed  tat  an  injnnctioD  to  reitiun 
him.  SoU  that  thia  wai  not  a  eontraot  in  reatrmnt 
of  trade,  and  that  B  waa  enUHed  to  an  ininnotion ' 


-  fl.  S8,  flxaerp.  I—Agrtement  t 


nffr  to  ariitralio*,  BtMoatiot  of — Commoti  Law 
Froeedwv  Ael  gf  18Si  (17  if  18   Vic,  b.  lXJ—9 

it  10  Will.  III. 0. IS— ait  i  ^M-  ^^'  '■  ^— 

Sfteife  ptrformanet  of  agreement  to  r^gr—S%il 
for  damoffttfor  hreaei  qf  affreemati  to  nfer. — A 
contnct  entered  Into  by  the  plaintifb  with  the 
defendant!  confaUned  a  clanie  provifing.  In  caao  of 
any  diapnte,  for  a  reference  to  two  arbtta«taii  in 
■Bngiandi  one  to  be  appointed  by  each  of  the  eon< 
traetlne  partiea,  whoae  decUtti  In  the  matter  waa  to 
be  final.  Tba  oontnct  contained  no  proriiion  for 
""^"g  t^he  rabmiidon  to  arbitration  a  rale  of  Court, 
ao  that  0  &  10  VUl.  ni,  c  IS,  and  S  ft  4 
Wm.  IT,  0.  42,  a.  89,  did  not  apply.  Matto' 
of  dbpnte  arieing,  the  defendant*  rofaied  to  appoint 
an  arbitrator,  and  an  mrd  w«t  made  by  aibibctori 


lizcdbyGoOt^Ic 


(    1«86    ) 


I>I0S8T  OF  CAfiB9. 


( 


) 


OOSTEACT  ACfT  (IZ  OF  187S)— oMiiimw?. 
Mpptdnted  by  the  plamtiffi.  Previoui  to  the  "in^ig 
ml  the  airard,  tiie  pUlntifls,  uider  the  provistmi  <S 
tlie  Commoa  Law  Procedure  Act,  1864,  L&d  tho 
gnbimidon  to  ubitratioa  mkde  a  role  of  tbe  Conrt 
of  Common  PIsm.  In  >  lait  in  which  the  plustifli' 
chim  mi  for  damaget  avarded  by  the  arbitraton 
■ad  Incurred  by  the  pluntifli  In  r««pect  of  the  brateh 
of  the  contnict,— ^«/d  the  award  wai  invalid. 
The  naJdng  tbe  lahmiadon  a  i^e  of  Court  hu  not 


tralon  whom  he  hM  appointed:  itill  Icia  could  it 
have  any  effect  to  prevent  him  bom  declining  to 
Rppoint  an  artdtrator.  Stld,  aln,  the  contract  waa 
oot  within  (he  •»?«  of  i.  38,  Act  IX  of  lS7a. 
To  make  an  agreement  oonform  to  eioep.  J  of 
that  aectionithe  jnriidictioD  of  the  Conrti  mnitbe 
excluded  in  all  reipect*  except  (he  matter  wliich  ii 
tbe  reanlt  of  the  arbitrator!'  award,  Agreanoit* 
which  eiclnde  the  jnritdiction  of  the  Ctmrti  nidil 
an  award  i>  made,  a«  in  Scott  t,  Attry,  $  Jur^ 
y.  S.,  816'  6  3.  L.  C,  811,  are  within  that 
txcaption,  and  are  not  illegal.  Quan — Whether  it 
WB«  iiitaid«d  by  that  exception  to  anthOTiae  the 
Conrt  to  entertuu  a  nut  for  ipecific  performance  of 
an  aorecoient  to  refer  to  arbitration.  S.  £B. 
Aa  IX  of  1872,  doei  not  forbid  an  action  for 
damagei  for  the  breach  of  inch  an  agreemoit. 
Eoiouftc  CouBSA  Oil  Cohtast 

[L  I..  XL,  1  Oa1o„  49 

Stld,  on  appeal,  that  the  contract  was  not  one  of 
the  natnre  referred  to  in  >.  28,  Act  IX  of  1878. 
niat  section  only  refers  to  contracts  which  wholly  or 
partially  prohibit  the  parties  absolutely  from  baring 
reoonne  to  »  Conrt  of  Law.  Tbe  first  exception  in 
that  section  applies  only  to  a  class  of  contracts  where 
the  particB  Iuto  agreed  that  no  action  shall  be 
tiiDDght,  nntil  some  qnestion  of  amount  has  first 
been  de<nded  by  the  arbitrators.  SembU—K  snit 
will  not  tie  to  enforce  an  agreement  to  refer  to  arbi- 
tration, eTm  in  tbe  case  referred  to  in  tbe  first  ei< 
caption  to  >.  S8  of  Act  IX  of  lS7i.  Coai»ak 
Oa  COHPAXZ  e.  Eolfiiss 

[L  Ik  B.,  1  Calo^  466 


fiTing  B  time  to  satisfy  a  decree  agunst  liim  held 
y  A,JB  agreed  not  to  appeal  against  the  decree  and 
did  appeal, — Seld  that  tbe  agreemtnt  was  not  pro* 
bibited  by  s.  SS  of  Act  IX  of  1878,  and  that 
the   Appellate  Court  was  bonnd  by  the  rules  of 

J'  Dstic^  equity,  and  good  conscience  to  gire  effect  to 
•  and  to  refuse  to  allow  B  to  proceed  with  the 
a^Mal  which  lie  had  inststnied  in  cmtraveotion  of  it. 
AXUTE  Dab  v.  ABHBnsiraB  ft  Co. 

[I.  I..  R,  1  AIL,  Sd7 

8st  Jati  Bax  Taxvesdas  e.  Dam  Bav  Kouta 

[8  O.  I..  B.,  674 

S.  Jgnemtnt  not  to  appeal 

— Seltcut  of  judgmeM'dthtor. — Where  a  pluntifl 
had  obtuned  a  decree  and  nnder  it  in  execu- 
tion anested  his  judgmoit-debto',  tbe  latter  died  a 


OOITFBACm  ACm  (IX  CfW  18n>— «Mif«swA 

petiUon  in  Ccnrt  a^reeiDK  not  to  prefer  any  vpsal 
against  the  judgment  obtamed  bj  the  pIuniA  in  oon- 
sidetation  of  hie  release  and  bdng  allowed  to  p>j 
by  inatahuents.  Meld  s.  88  of  the  Cnttract  Act 
had  DO  relation  to  sneh  an  nndvtaking.  FBOTAF 
Cbvkssk  Dabi  e.  AaiTSOOK 

[L  I..  IL,  a  Cftlo,  456  :  10  C.  lu  B,  441 

4 . exo«q^  'i.—Asretmtnl  not  lo 

appeal — Arbilratiim — Miteoudmet  of  ariiiraiort — 
Civil  FroeaOan   Code,  et.  B21,  BBS,  5S4.— In   an 

agrMsnent  to  snbmit  to  arbitration,  which  was  filed 
In  Conrt  ander  (be  provisions  of  s.  628  of  the 
Code  of  Civil  Procedure,  it  waa  stipulated  that  tbe 
decision  of  tbe  arbitrator  abould  be  accepted  as  final, 
and  tiiat  no  appeal  therefrom  ibonld  be  made  by 
eltfaer  party.  Said  that  this  stipulation  did  m^ 
prevent  the  Court  frcin  setting  ande  tbe  award  oo  tbe 
gronnd  of  iniscoadnct  on  the  part  of  the  arbitrator. 
BAHftA  «.  SiTEAYA  .        .    I  Ii.  XL,  6  KwL,  868 

ti_  . , Agrtemtml    to     rtftr    to 

manager  qnaetioiu  aneing  nnder  agreement — 
Trannaaft  Oompang — .i^rssMsa^  «iA  oondnetor 
— Manager,  J'omr  of — Jnriidieliou  of  Conrte 
of  J*ittee. — The  pl^tiS  became  oondnctor  of  the 
QJontta  Tiamwan  Company  in  acoordaace  witb 
an  agrecsnvit  iriiidi,  aatongat  otlur  thin(p^  provided 
that "  the  Canpany  will  rAain  a  Bnm*of  money  dept^ 
dted  by  the  conductor  together  with  all  Us  wagM  for 
the  cnrrent  month  ae  secoJity  Cor  the  cHscha^  of  hia 
duties,  and  in  case  of  any  breach  by  him  of  the 
rules,  the  manner  of  the  company  sl«ll  be  the  aiJe 
judge  as  to  the  right  of  the  (ximpany  to  t^mSh 
the  whole  or  any  part  of  the  deposit  uid  wages,  and 
his  certificate  in  writing  in  respect  of  the  amount  to  be 
retained  sad  tbe  oanse  ctf  such  retention  shall  be 
binding  and  ooncliidve  evidence  between  the  parties 
iu  all  Courts  of  Justice."  On  a  reference  from  the 
Calcutta  Court  of  8maU  Causes  a«  to  the  efiect  of 
this  agreement,— £sU  that  it  was  a  contract  to 
refer  to  arMtistion  rendered  valid  by  s.  88,  example  I, 
of  the  Contract  Act,  and  that  the  certificate  d  the 
manager  was  oonclonve.  Aqsobb  Nadth 
BAXBun  «.  CixouncA  Tkhitwatb  Coicpaby 

[L  ih  K.  u  cai&,  asa 
«.a». 


1» Agreement  void  for  nacer- 

tainig—Oenerttl  elarge  on  property.—A.  premise  to 
pay  out  of  tbe  debtor's  propMy  indefinitely,  and 
an  indednite  order  for  the  satisfaction  of  a  decree  ont 
of  the  assets  of  a  deeeased  pemn  io  whose  hands 
•oever  they  may  be  found,  create  no  charge  on  specifie 
property  nch  as  will  bind  it  in  the  han<k  of  a  pnr- 
chuer  onleas  he  porchases  it  In  fraud.  Buu 
DoKAiTl  A  UADsiFAin  Kaiuzta 

[L  L.  B.,  8  Kad..  85 
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DI0K8T  OF  CASBS. 


OOSTBAOT  ACT  (IX  OF  IXflSi—mmlimmed. 


-  JgrMnttmt    void 


adBD^Dt 


etrtoMjf, — In  ■nit  tot  ntdntvaiice 

■llegsd  that,  ■Ait  the  idkintifllMd  left  hiaboDM,  m 
■sTMmait  Ind  bean  mMle  b«tw««i  tiuat  to  refw  thdr 
(Qipiite  to  MtUntion,  ind  that  the  agiMnunt  ot 
nftteaee  hid  beta  Mtullj  dgBed.bat  Omi,  od  the 
i^S  flxed  ^  the  ubitnton  for  ne&ing  tbeir  awwd  i 
tiie  plaintiff  hwl  oiTai  uotioe  te  tluB  not  to  make  an 
anid,  and  Meonnigljr  Ibej  lad  not  dane  ■>.  The 
aUsfrsd  agTeeinent  to  Mtcr  wm  In  the  toUowing 
tenm  -.-^  To  Bhai  Dom  Menwii  ud  Dwarkadau 
Damoda^  We.  the  nndendgned  two  pereoni,  giro 
in  writins  to  70a  as  fidlawi : — We  need  to  ndde  and 
act  in  the  hoiue  togellis  in  txace  and  haT'Oony. 
Lately,  a  bnr  dan  ego,  in  oraMtqvanoe  of  a  dlMgree- 
in«nt  aunngit  Uie  wotiM),  V  redded  tepHately. 
Upoo  poeiuMon  having  bMB  need  toi*aTdi  beii  V 
a^dn  reddei  in  tlie  Itgoee  togethw  with  the  rect ; 
K>  DOW  all  are  tedding  In  the  houe  In  peace  and 
If  any  oceada  dtould  ariee,  and  If  any 


wgned 

— A»  to  wl 


T«medy  for  that,  we,  ths  nnder- 
pereona,  gira  in  wiMng  to  yon  a*  folloiri 


e  agne  to  receive  n  pay.  A«  to  that,  ws  are  tmly 
M  act  on  onr  trae  relidon*  Uth  )  and  we  have 
written  and  deUrered  wSt  writing  <d  oor  tree  will 
and  plcMvn.  The  mme  it  agreed  to  and  approved  of 
by  onr  bdn  and  repreemtativee,  all  t  the  11th  Jy«th 
Vadya,  Sauvat  19S9,  the  day  of  Uie  event.  Friday, 
the  lit  Jane  1881.  And  a«  to  thie,  yon  are  tnly  to 
nuke  and  ddiver  a  eetUanent  wWrin  fifteen  dayi' 
time."  Qaare — Whether  Hie  above  agreemoit  waa 
n<«T<Ubreaeoii  of  vneertainty.  QMra— WlielJio 
the  aetval  ralmdarfoa  of  a  tabject  in  diep^te  to  named 
wtdtiatm,  followed  by  the  att^opt  of  oie  of  Uie 
paitiee  to  eDeli  wabmStAm  to  wltktew  bom  or  to 
'  ■  *  '  "e  nbmiarion. 

■     "    -the 

.      L  L.  B,  U  Bom.,  108 


prevent  an  award  bdng  nftde  npaa  tLe  nbmi«d 
hlla  within  the  «oneln<big  pannMph  cj  i.  91  of 
SpcdAe     Bdlef    Act,    I    of    1B!7.     Ashibai 


-   ■.88. 


ex.  Ifa  B,  e  Bom,  858 
X  U  B^  8  All^  448 
XI..B.«IBom,8Be 
LIi.R.a8Bom.,101 
I.  IhB.  84  Bom.,  987 


Bm  CoKnuot— Bbuob  ov  Cotrnuor. 

(I.IbB..0Bom,68a 
Sat  DtnoB  US  CUDITOB. 

n:  LB,  90  Mad.,  401 
8m  Tmtn        .        .     6  (X  li.  B.,  108 


COZrmACT  act  (IX  of  ISTS)— eoaltMiei. 

-  Right  to  raeind—M^utal 


for  damagu  for  mow^Mverg.  S.  S9  of  the  Con- 
tract Act  only  eikaoti  what  ww  the  law  in  England 
and  id  India  befcre  the  Act  waa  paved, — vi'i.,  tliat 
wliare  a  party  to  eontiaet  refaaea  altogether  to  per- 
form, cr  i*  diMtbled  from  perfomrina^,  hie  part  of 
it,  the  other  party  ba>  a  riglit  to  reeauid.  In  a  nit 
for  damagea-  for  tlie  non-deUvery  of  linieed  upon 
»  oontract  the  ttnnt  of  whirii  aa  to  payment  were 
caali  00  delivery,  pari  delivery  had  besB  made  by  the 
defmdante,  and  »  nun  of  Sl.OOO  had  been  paid 
onaooMUitbytheplaintifli.  The  pl^tilb  then  ande 
a  olafan  againet  the  defendant*  for  oiceet  refraction.  Mid 
the  defradanta  tterenpon  refneed  to  ddlvn  tbe  re- 
malndo'  of  llie  Uaaeed  unleu  the  plaintUFi  p^  the 


2.  XmprfMtim  ef—I»leit- 

tiott  not  to  p«rf>?rm  eantrad — Bight  to  ru4  Jbr 
mom-performauet  — Btoeimling  eo»lraet. — Whore  a 
vendor  eontracte  to  deliver  gooda  within  a  reaaonabfe 
time,  payment  to  be  nude  on  deliwy  j  if  before  tbe 
lapae  of  that  time  he  merely  exprcaee*  an  biention 
not  to  perform  the  contrast,  the  pnmhaenr  cannot 
at  <moe  bring  hii  action  nnleae  he  exirdee  hii  option 
to  treat  the  omtraet  ae  reidnded.  UiTinx  Das  «. 
S-AXQUXk  Cwtm  ,  l]Cad,169 


8.  Morlgaga — Port      braaei 

of  eomiraet  hy  mortjagot — Bateittiim  of  ooutraet 
—Aeq»i«ttme»—8iiit  bg  mortgagtt  for  inttrtit 
dut  mndor  tie  morlgaga  at  ragardt  tha  part 
falfaied.—A  mortgaged  cotain  land  to  fi  fcr  SBOa 
Under  the  tenna  of  the  nurtgagedeed,  B  wae  to  pay 
BGOO  of  the  advance  to  C7  in  dlacbarge  of  a  previona 
mortgage  eieented  by  ^  in  tavonr  of  C.  Of  the 
balance  of  B800  B  wa*  to  retain  B300  in  payment  of 
a  previone  debt  of  A  dne  to  him,  and  tlie  balance  of 
nsOOwaatobep^to.^  B  paid  tbe  ^d  Bi  00,  re- 
tained the  fiSOO,  bnt  neglected  to  pay  the  Mid  fiSOO 
to  C,  who  med  A  and  renovtred  the  debt  by  attach- 
meot  and  mIo  of  A!*  moveable  proporty.  Afttr  eight 
from  the  dato  of  the  n--^  -       -' 


•nit  to  reoov«r  the  mtereit  dne  nndcrthe  oiortoage  oa 
B800  imly.  Bald  that^  wOec  t.  S8  of  the  CcmttBct 
Act,  A  wae  mtitled  to  caned  the  contract  of  laort- 
gage  owing  to  ffi  oondnet,  bnt  that  be  wai  bonnd  to 
^ve  np  the  beneflt  he  had  reodved.  «>>.,  B800,  and 
nay  Intereet  thereon  up  to  tbe  dato  of  cancellation. 
B  WH  not  (stitled  to  treat  tbe  original  nortnge  aa  a 
in  force  with  all  itt  e^mlatiom  1m  BSOO 


.  and  on  that  view  to  ene  for  intoreit 

■lone.    Bmu  Bau  v.  D»tv  %aan 

[I.I..B.,181Cad.,19a 
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Diamt  OF  CASK. 


(    17M   ) 


COHTBACT  ACT  (IX  Of  187S)-~ca>fiMM(i. 
8B.  4a,  48.  and  44. 

Sit  DiBTOB  AKD  Cbiditob. 

[I.  !>.  B.,  20  HmL,  461 
«.48. 

^«  Pasties— P.iXTiEB  to  Suitb— Pabt- 

JIBBSHIP,  Sditb  COHaSBHUa. 

p.  I*  B«  6  Bom.,  700 
1 1-  R.,  21  KatL.  367 

-  Smit  agaifMjoi»t  coittract- 
"  'd  which  »  deo-ee  has 
}f  the  uTeral  joint 
Mkken  of  a  prOBuwory  note  ii  a  bar  to  a  nbaeqsmt 
mit  agaim*  th«  othen.  The  eCft*  of  »  48  of 
the  Cnitract  Act  i«  not  to  ereats  a  jrdnt  and  leveral 
UablHt;  m  locb  »  caae.  That  wction  Kerely  pnibj- 
Ute  the  def  mdaut  in  and  a  mlt  pleading  ni  abate- 
ment, and  tbu  placM  the  liabtUt;  ammff  from 
the  breach  of  a  joint  eoutnct  aad  the  liabilitr 
aiinng  firom  a  tort  on  the  aame  footing.  The  rale 
Ud  down  in  the  caie  of  King  t.  Moart,  18  M.  and 
W.,  494,  and  JBriiumMd  v.  Sarriton,  L.  JE.,  7 
C.  P.,  M7,  la  one  of  priaeiple,  not  mcrdj  ot  proee- 
dnre.    HiiUin>BO  OooKAB  Udujoe  s.  Bubmsbo- 

LAIX  HOOKBBIB 

[I.  Xi.  B^  8  CalQ..  368  : 1  O.  I..  R.,  488 

8t  T.ii»innrtmf4iflf  ^«  DlTB&imUt   g,   TUBSir- 

UM       ,        .        .        .    I.  H  B»  M  Bom^  77 

a,  Beane  agaiml  «•«■!«•  (;/' 

^<»it(  fa^lj  f9r  trading  debt — Suit  to  dtelan 
ton't  propntg  liabU  Jor  fathet'i  debt.—  V  aad 
hif  thne  infant  aona  conttitnted  an  nndiridsd  t»ding 
Hinda   hiaai,j   in  1676  when  part  of  the  fasiilj 


oompeDiatioa  to  hia  Mm  for  th«  liw  of  their  interaat* 
In  the  propert;  nU,  bond  ^de  aaigned  to  hij  •on* 
Ua  ibare  m  a  hoiue,  Ho.  9,  A  Street.  In  October 
and  IfoTember  1877.  31  and  8  each  obtained 
deereea  againit  V  tot  land  fidt  trading  debti  and 
iMned  eieention  agunit  the  bonae  No.  8,  A  Street. 
Hie  mother  of  the  infant  (otu  intervened  and  the 
attachment  was  raided,  and  M  and  8  were  referred 
to  a  regular  nitt  to  establlih  their  cUima.  In 
Jannarf  1ST8  F  wai  declared  inaolrmt.  M  and  S 
rcapectivel;  sned  to  hare  it  declared  that  the  honw 
No.  9,  A  Street,  wai  liable  to  be  attached  and  aold  bi 
sitiafaction  of  thdr  decreea  against  V.  Htld,  reven- 
ing  t]ie  deoTM  of  Eebicak,  J.,  that  tlte  pUntiSi, 
by  obtaining  dcereea  tgunit  V,  had  eibanated  their 
remedy,  and  that  a  aewnd  nut  agidnrt  the  lonj  of  V 
wu  not  m^tainable.  Semtndro  CoOtnar  Mnlliai 
V.  Sajtndro  Lall  MfiKHuhea,  I.  L.  S.,  8  Cole.,  3S3, 
approved.  QrrBlmuti  Cbstti  v.  Sajccbta  CKrtiZA 
MtV*lt    02XTXI.     GliBtraAMi    Cbbtti  d.  Sasahita 

Cbittj    ....    I.  LB,  5  Had,  87 

And    TCI     CKAOEAIiIVQ'A    MCSALI    v.    StrBSABAYA 

UvfiAU  .  .    1. 1..  R.  6  UAd.,  188 

8. lAabiliti^M    qf  Joint  eon- 

traelori. — Where  five  bratheri  had  made  theiwelTea 
jointly  liable  for  a  inm  of  money  under  a  bond,  and 
mortgaged  a  certtun  moniah  ai  ■eenrity  for  the  debtj 


COKTBACn  ACTT  (IX  OT  1 
on«.Afth  of  the  whole  amount,  now  noght  to  r 
the  remainitig  three-fifUw  ot  ths  -a^d  amoant  boa 
the  remaining  three  bnAbtn  ;  but  tlw  latter  em- 
tended  that  the  dui^  bang  jtnntly  held  againat  ■!! 
flret  could  not  b«  bn^en  ap, — BaM  Oat  any  cae  oS 
the  Are  taigtii  be  n«d  for  the  whide  aaoont,  and 
that  the  pluntiff  waa  mtiOai  to  recover  the  Om^' 
flfthi  from  the  three  biclbera.  Mikcab  Bimk  e. 
Sashoobak  Bbvovi  .    SB  V.  B^  410 

4. Joint  eontnet—Si^  of 

pmnim  to  mm  anf  or  all  of  Aa  joint  ptvtnMfM 
— Right  of  joint  premitort  to  h*  jointd  «*  d^im- 
dantt — l>teT*t  agaitui  lomt  onlj/  qf  antral  joimt 
promitort—Sffeot*  of  tnek  dterto—CMl  Proeadmr* 
Code,  t.  39.— The  cfloet  of  «.  48  ot  the  Contraet 
Act,  1S72,  bdng  to  eielnde  the  ri^t  of  a  Joint 
oonbactor  to  b«  foad  along  with  fia  eo-ooDbac- 
torf,  Uie  rale  laid  down  In  the  Maes  of  King  t, 
Soar»,18M.  ani,W^4M,*iiAKmdallr.Samittom, 
L.  E^  4  A.  C,  SH,  ia  no  b»g«i  ^^eable  to  cmgs 
arbijig  in  In^  at  all  ercatt  fa)  Oie  mofiMri],  rinc« 
tbe  paMing  of  that  Act,  and  a  JadgMent  obtained 
againit  aome  <aily  of  the  Jidnt  oentiactara  and  re- 
*Mi*"'"g  nnaatiaitM  ia  no  bar  to  a  teoond  tiA  on  tlia 
oontiaot  agalnat  tbo  Mur  jaiat  eontnctora  7a  r* 
Sedgton,  L.  R.,  81  Ci.  IK,  177,  Sanutand  v. 
SakojUCd,  L.  R.  (lesij.  1  Q.  B.,  4ff3,  SnAoo  Lalt 
ChotBdhry  t.  Skonkat  LJt,  10  B.  L.  £.,  900, 
H»meniro  Coomar  Mnllivk  v.  S/vendretail  Maon- 
t\te,  I.  L.  B.,  3  Cate„  863,  Onrntami  Oheiti  t. 
Samarti  Ckimna  Mamnar  Ckviti,  I.  L.  X„  6  Mad.. 
87, 1,wtmidat  KAimji  v.  Paniolo*  Saridnt,  I.  JL. 
B,,.  e  JBow.,  700,  Saimniiog  Snbibhios  v.  Tanw, 
I.  L.  S.,  M  JoDk,  4G6,  Cioekalingm  Mndali  t. 
Snibarar'  Mndali,  I.  L.  £,  8  Mad.,  IBS,  Soragana 
Chttti  f.  Latihmana  CMH,  I.  L.  R.,  K  Mad, 
HM,  aHanatk  Koar  v.  Land  Mortgage  Bavk  nf 
Adia,  I.  L.  R„  9  Calc  S86,  Noiin  Otandn  So* 
T.  Magamtara  Dattga  Roy,  I.  L.  R.,  10  Calc  934, 
Lntehmip^  8ingh  v.  Land  Morlgagt  Bank  of 
India,  I.  L.  R„  scale.,  4S9  met*.  Sadha  FerAod 
Singk  V.  Ra»kinla¥ian  Singk,  I.L.  E.,  S8  Cole., 
808,  BinJeanda*  Vybhrntaniat  v.  Lallnihai  Kathi' 
dat,  I.  I"  R:  17  Bom,  662,  Loktntithantar 
Devihaniar  v.  Fuinwraaa,  I.  L.  S.,  M  Bom.,  77, 
Bharam  Singh  T.  Angan  Lai,  I.  L.  R.,  »l  AIL, 
801,  Motilal  BeahardoMt  v.  Okellabkai  Soriram, 
I.L.  R„17  3om.,e,  Brintmead  Y.  Barriton,  L.  B., 
7  C.  P.,  S47,  WiUon,  Som  if  Co.  y.  BalearrM 
Brook  Steanuhip  Co.,  Z.  B.  (1SS8).  1  Q.  B.,  433, 
Sobimon  V.  Oeinl,  L.  B.  (1894).  »  fi.  B.,  68S.  Bal- 
maknnd  v.  Sangri,  L.  B.,  19  All.,  379,  Prieiittg  r. 
FnnU,  a  jar.  *  C,  977,  sir  Bkaddar  Smak  Panda 
V.  Saijn  Fnuad,  I.  L.  B.,  9  All.,  681,  Bhmcani 
Farihad  r.  Kalln,  I.  L.  R..  17  Alt.,637.  Dknnpat 
Singi  V.  8Aam  Soonder  Mitter,  I.  L.  B..  5  Cale., 
391,  referred  to.   The  plaihtifl  aned  B  and  Jf,  alleged 


I  property  owned  by  the  jmnt  family,  and 
obtahied  a  deerea  ia  IBM.  He  broo^t  Oie  present 
■nit  against  dcf endanti  1  to  16,  the  otiNr  memben  of 
the  eame  family  (nud  to  be  the  brother,  Imrtba'a 
Mm  and  coiMini  ef  it  and  JT,  dvnAig  aiEnreemeot 
of  the  Mme  morteagaa  ag^inft  ttc  defeuduita  bj 


lizcdbyGoOt^Ic 


{  irel  ) 


DIOKST  0?  CABES. 


COHVBAOV  AtTP  (IX  OF  iSm}—eimtiinmi. 
■ale  of  tbelr  intsrort*  in  the  mortguad  pn^Mrtr, 
IFfUU^theMnMof  uUw  iptliMt  Aedatanduta 
1  to  15  or  tba  mortgagM  io  mit  wu  not  mnged  in 
tbe  decTM  of  18M,  nd  th*t  tha  mit  tgikatt  tlitm 
WM  not  bwnd.  HvHUOUD  Aextxi  t.  ButBi 
BuiSiMK    .  .    L  L.  B,  B9  AIL,  80T 


BZSCVRMr  01,  UTD  LUKLITT  UMDBK. 

[eo.L.a.,aiji 

S«?aM>  to  DIM  ^f  MMrdI  ;iirf- 

MTJ— Ci>OTj>n>«Hw  wiM  OM  MrtMf,— In  »  niit 
y*"^**  ■gwnit  »  psitnenhip  flrm,  the  pUctifb 
eompromlMd  the  *ait  with  odo  of  the  ptLrtnert  uiKoi 
the  ternu  oont^n^  in  the  foUowlng  receipt  :  "  Be- 
cdred  from  ^  the  ram  of  a9,W0  in  f^U  ^uhu^ 
of  (Jl  olainu  upon  him  u  an  is^Tidnal  tnd,  u  a 
MitnCT  in  the  Ute  Una  of  £,  5  ^  Co.,  mi  we 
hffeby  nndcrtake  to  immediately  withdraw  the  eoit 
agalnrt  him  and  others."  Meld  that  althongh, 
according  to  Bnglish  law,  the  receipt  operated  as  a 
diMbarge  to  all  the  remaining  defendanti,  yet  th»t 
the  4ttb  lection  of  the  Contract  Act  applie*  to 
liabiliUei  arudi^  ont  of  the  bmoh  of  a  oontnct,  ai 
well  M  to  tbe  pirfanttanee  of  eonbaeti,  and  that  A 
•low  wat  relcMed.    Enni  Cbchsbk  Uitibb  v. 

" IXBM 

[I-  X»  lU  4  ObIo,  886: 8  C.  !•.  B^  648 
B.4B. 

Set  CsBTtnoATs  ov  As]uvi8tbaiiok — 
BioBT  TO  flrB  OB  njicnn  Dioku 
miBouT  CiBTinoAnt. 

CL  L.  B,  17  Kad.,  108 
Stt  Dbbtob  Am  CUDtTDB. 

[L  !•.  B,  SO  lfo&,  481 
Sm  P>bti»— Pastiih  to  Sditb— Pabt- 
MiBinnn,  BnuH  covoMasuie. 

ri.  X..  &,  8  AIL,  480 
I.  L.  B^  18  Oslo.,  88 
X.  Ii.  K.,  17  Bom.,  e 

rii.  B,  ai  Bom..  4ia 

I.  Xi.  B„  90  AIL,  886 
[L  I..  B.,  8  AIL,  488 


&e  COMTBAOF — COHSTBTTOnOIt    ov    Coir* 

EUcos  .        .    1. 1,.  B.,  Si  Calo.,  8 

[I..  &,  aa  z.  A.,  118 

a.  EL 

S4t    BioBT   or    SciT— CohtbjIotb    Am) 
AfiuuuxTB     I.  Xt.  Bq  19  Bom.,  648 

L Suit  far  dammgtt  for  sm- 

tfflivM^r— 97(na  o/  «»««««  q/"  eimiraet—C/mtrxuii 
jM,  t.  BB — Btadimn  a»d  mtHagntt: — In  a  nit 
for  damage*  for  non-delivery  of  lineecd  apm  a  coi' 
tnct  tha  knni  of  wMcb  *■  to  paynXBit  wme  caili 


COHTBACT  ACT  <IX  OT  ISTS)— oMttifliraf. 


aeoonnt  by  th*  ^aiatifti.  Hie  plaintifi  ttken  iiMde 
a  chim  againft  Uic  defendanta  for  eioeM  rsfnetion, 
and  the  datDdanIa  tberenpon  refated  to  deliver  t^ 
rBinatuder  of  the  Unned  nnia*  the  pUntiAi  paid  tt« 
tnll  aounurt  owing,  tor  th*  porfion  «rU«h  tuul  beeo 
delivered.  Ite  pUntiffii  declined  to  a«ae^  ttieae 
tanM.  and  the  defendatita  then  caooellad.the  eontract. 
BM  by  OuT^  CV.,  that  *.  61  of  the  Act 
WM  not  appOoable,  inaiianefa  ••  it  dd  not  apptar 
that  the  plalnttth  wen  utwffiiug  to  p^  far  the 
deHvniet  which  the  defOidaati  rat«*td  to  ta^kt. 
wad  that  dme  ww  notof  the  twnaaof  Uwcoolnot 
to  M  to  bring  tiie  (Mae  wttUn  the  pmvidoB  ct 
a.  S6  of  the  AH.  Stli  hj  IDanz,  J.,  that 
a.  Gl  wDold  hare  applied  If  Oe  defcodantk  lAen  they 
eania  to  make  deltvtrj  i  had  Inaiatad  npnn  Qw  eon- 
trart  being  itrictly  pofcnned  and  npoa  pajaaant 
bring  made  oo  ddlvcry ;  and  Oat,  it  th*  dettndaata 
had  10  hudited,  time  sUght  have  be«D  of  the  awnnna 
of  the  contiaet  within  tke  meaning  of  a.  iB, 
BOfnam  Cevvs  r.  Scbiluk 

[I.  L.  B.,  4  CaL,  BBS :  8  O.  I..  B.,  987 

i Sale  qf  yoodt  witra    »e 

titu  iM  fixtd—XtOmal  Migatiottt  to  pay  for  aad 
dtlirtr,—la  an  action  for  daroagea  for  breach  of 
oontiaoti-^iTa^rf  that  no  time  bdng  fixed  for  pay- 
ment or  delivery  by  a  oontrad  ta  the  porchate  aud 
wla  cf  certain  goadj,  the  oonatmclJon  of  law  ij,  that 


gooda,  and  Jther  part;  b  competent  to  call  upm  the 
other  within  •  reaaoMbls  tinie  to  fulfil  hi*  part  of 
the  agreement  If  ready  to  fnlBl  hi*  own,  Juoau- 
vazBa.  Batgc       ....    92r.'W.,80 

■.  68 — Seoiproeal     promiitt — Void' 

aih  vautraH. — B  aned  the  oUigsea  to  enforoe  a 
bond  hypothecating  immoveable  property,  to  the  dia> 
charge  of  irtiich  ha  had  agreed  by  meuu  of  a  aala  of 
the  property.  The  eontraet  of  a^  wa*  never  carried 
into  effect,  aHhongh  tbe  vendors  were  ready  and  wilt 
inc  to  pat  Mm  In  poMeaaioi  of  the  property,  aa  B 
faUed  to  pay  the  price  whioh  he  eovenanted  to  pay. 
It  WM  held  that  B  waa  not  at  liberty  to  enforce  the 
biHid.    Kajudt  SmsHcHASHft  PiBftHis 

[7  BT.  W.,  ISS 

— — B.   66— ««;»  (/  ffoodt—Dtliverg    at 

aerfmin  daft — Bneittion  of  wmtraet — Feasor'* 
r«nadM*— riaH  of  a4renae  of  oosftctcf.— In  « 
eontraet  for  the  tale  .of  a»eertain*d  good*,  torma  cMb 
on  deliver,  to  be  given  and  takes  in  tea  or  eleven 
day^  the  vendee  obtained  an  «Ltaiaan  of  the  time 
for  the  perfarswiMa  of  the  eontraet,  agreaiog  to  pay 
godown  reot  and  intareaL  He  took  d^ivety  of,  and 
paidfor.aianeof  the  good*,  andaobaaqnently  obbuned 
a  fnrther  ntoiaian  of  time-  A  ■■•11  Vfi^i^  re- 
mained in  the  vendor'*  hrada,  aftm  giving  the  vadae 
arecUt  for  4ba  good*  takes  ddivay  ot>  godown  rmti 
and  intenat.  After  Uie  eqdratiai  at  the  fnrther 
time,  the  vendee  tmdored  the  priee  of  the  reaauning 
gooda  and  demanded  delivttj,  whai  the  voidora 
atated  tbat  tlwy  had  leado^il  the  oontract  Id  an 
action  for  danagea  for  nc*i4di<r«y,— £4^  tiiat 
8i3 


lizcdbyGoOt^Ic 


DIQBST  or  CASKS. 


(    1704    ) 


COITFRAOF  ACT  (IX  OF  J£fI9i~«o»i:»med. 
tlmo  wu  of  ths  encnce  of  the  ooDtnct^  and  tlmt, 
under  ■.  6E  of  the  Contimct  lot,  Uie  Taidim  were  ni- 
(itled  to  rsednd.    Bcrxjwo  Doh  c.  Eotrs 

[L  Ik  B,  6  Olds,  M :  6  a  I*  B.,  68a 


Sat  Duusn— KuiTUi  im  Abusb- 
um  01  Daxjiskb— Bbuoh  o>  Con- 
TSAOT  .    Z.  Xh  S.,  17  Gala,  4SS 

-  BrtaeA    of   mmlraef — J«- 


L  cctitrkct  VM  entered 
plaintifl  Bud  tfa«  defeoduti  by  vhiob  the  pteintiS 
Bgreed  to  enhinkta  bdSgo  fer  ths  defsodtuit,  for  ft 
■pedfled  niunbcr  of  jreua,  in  cetWn  ipeeified  liuda 
■ittmted  in  ^ffercat  Tflkgca,  irith  teipect  to  portum 
of  which  landi  the  fduntiff  mi  s  *Db-tenBat  onl;, 
Snbseqaentlj,  during  the  eoottniuiiDe  of  the  ccmtisct, 
the  pl^tifl  Icat  poaeirtan  of  thow  kndi,  titroagh  hii 
immediate  kndkrd  hsving  Uled  to  p»y  the  rent,  mnd 
having  been  tn  conaaquBnce  ejected  tberafrom  bj  the 
(iimer.  In  a  toit  b;  hhn,  nndei  the  above  einmnv' 
ataneei,  to  have  n  touch  of  the  oontTaet  ■■  related  to 
thou  landi  cancelled,  on  the  gnraod  that  it  bad  be- 
come impouible  of  performance  thnngh  no  neglect 
on  hii  pat,S*ld  that  mch  a  oaH  came  nithin  the 
proTiaioni  of  cl.  2,  i.  66  of  Art  IX  of  1873  (Ccn- 
tract  Act),  and  that  the  mere  &ct  that  the  pleJnUlt 
could  have  paid  up  the  debt  dne  b;  hii  Immediate 
landlord  and  lO  latained  poneaion  of  the  land  wae 
not  niffldait  to  emstitnte  tucb  in  omltiian  or  neglect 
on  hie  part  aa  to  take  it  ont  of  the  jsovtwnii  of  that 
iection.    Ikskb  Pskbhas  SineH  v.  Caubbu. 

[L  lb  B.,  7  Ctibu  4>74: 8  O.  Z..  B.,  601 


a,   I  OoniraBf  tc  earry  paimu- 

gtr$  in  tiip — ^aiMwfftrt  it\fiiet»d  leiA  dittan — 
EvetMtfor  »o»-perfi/rauMae  nf  oonfracl — Implitd 
(em  i»  eoatmet — Ptrformanca  htetmt  illegal— 
FnalCodt  fXLVcfl8eoj,,.a63.~-3yt>«iDtnci 
made  with  tho  pluntiffi  the  dcfcndaiiti  agreed  to 
carry  tc..m  Bombay  to  Jeddoh,  In  their  iteamer 
Moiilt,  600  pil^fiiioe  who  were  abont  to  arrlre  in 
Bombay  from  Smgapore  in  the  plainUffi*  ehip  ths 
Stmra.  The  def  endanti  were  to  be  p^d  at  the  rate  of 
nZ6  per  head,  and  the  ihip  Mohila  wm  to  rccrive 
the  pilgrime  on  the  Brd  Hay  1888.  The  8t%ra 
arrived  in  Sombaj  on  the  lit  H^  with  abrmt  600 
pilgrim*  on  board,  and  on  the  Snd  Maj  the  plaintiffi 
gave  notice  to  the  defendant*  that  GOO  of  them  were 
read;  to  go  on  board  the  JfoAtl*  on  the  next  day  in 
, _.iv    .>.,    ._^, — .        jjjg  defaidants 


aceordaoee    with    i 


ffilS. 


hadbecn  b   okwe 


Bombay  there 
boaidt  that    the   _ 

contact  with  tbcae  who . , 

<BwH4  and  tba  en  tba  Sid  Kay  freah  laaat  were 
oeeairlnc  MM«g  tha  rilgrimi  hong^  from  Singa- 
pore niey  pleaded  t£at  nuder  theie  ciicnmrtancei 
they  wve  not  bonud  to  ibip  and  carry  tiie  600  [ul- 
grinu,  oontandiug  0.)  that  it  wa*  an  Imjdied  term  in 
Ibe  contract  tlst  the  600  ^grinu  ihonld  be  free 
from  imall-pox  or  other  danffotini  ffiicaift  and  (2) 


OOzmtAOT  AOV  (IX  or  ISTSf— mnrfi'MNtlL 

that  the  performanoe  of  Qui  cootrart  bad  nndv  tb* 
drcnnutancea  become  nnlawfol  (a  860  of  tb  Fooal 
Code  and  a  GS  of  the  Contract  Act).  HHd  tht  th« 
defendant*  were  bomd  to  earry  oat  the  oicibact. 
Intbeabvoiceof  fRjoftHiatatenm  proridiBg  tWt  tba 
[dlgilm*  thonld  be  tree  horn  imall'pox  wa*  to  be  tin*' 
plied  by  tlie  ntagecf  tlHidlnim-cafiyb«tndftthttw 
could  be  no  naeon  for  impiyiag  it.  The  poadUfity 
tliat  lome  of  the  600  pUgitn*  m%ht  hare  tbe  gwma 
of  tlie  <Baea*s  in  Oem  oiring  to  &etr  cxpoanre  to  in- 
fection, might  make  oarrying  tliem  nore  eipanaiTe 
and  onarone,  but  it  WB*  a  contlnmn^  lAIA  frmn  the 
very  nature  of  tb*  tnde  moat  liave  beok  koown  ta 
the  defendant*,  and  If  Uieywidied  to  pnrida  against 
it,thovdionIdhavedoneBob*espTaMt«niM.  Maid, 
tiwo,  Uiat  the  poftnaanoe  ti  Qm  eontfact  had  not  be> 
oome  nnlawtol.  The  lU  of  Anaae  wm  imt  graatar 
than  would  necauaiily  be  Inoured  in  avn;  crowded 
emigrant  ehip.  But,  eroii  If  aped*]  preeantioni  wen 
dedraUe  aiKler  the  drcanutance*,  it  waa  tor  tlie 
defendant*,  wlio  had  entered  Into  an  abaolnte  agree- 
mxnt,  to  have  takrai  them.  Boxbat  una  Pnsau 
Stiam  NATiQATioir  Co.  ■.  BiraATmio  Cokpakt 

[L  lb  B.,  14  Bom.,  14T 

fl.  60, 

Saa  Axzwonuvmti  oi  Fatmihti. 

[W.  B^  1884,  Aet  X,  IB 

L  I..  B.,  18  Oalo^lA* 

L  I..  B..  98  Oftle.,  88 

a  a  W.  H.,  688 


Sea  BieBI      01      Sun— COHTBAOIS       OB 

AeuHxran. 

[L  I..  B.,  18  Bom..  441 

~~SmMitmiio»iff  mm  WHilraat 

for  old  oae.— The  mere  bet  of  one  party  aBegiaR 
that  a  new  oontiact  hai  been  nbrtitated  for  an  old 
one  doea  not  of  Itaetf  pnt  an  end  to  the  old  ocotract 
even  as  agiJoit  the  party  eo  allwing,  nnleai  Ote  alle- 
gation ii  proved  to  be  traa.  Boitbsak  Bom  •. 
BcsBAT  ExuTO  ITats     .    I,  Ih  B.,  8  OaL,  899 

a. and    •.    ta—yovatioit~ 

Comtraet,  Navtdio*  <if — Batiafaatiim  of  eoniraet. — 
The  pluotiff  aafd  to  recover  the  nun  of  B1,I78  due  on  a 
boai.  Itw*afoanda*sfacttliatartartliedaedat«i^ 
the  bond  an  airangemant  wa*  onrne  to  between 
the  j)1il"<j*f  and  the  defendant  by  which  the  idaintift 
agreed  to  acoept  in  eatiaEaotioo  of  what  wae  due 
to  him  at  the  time  ot  &e  anangemoit  HMO  hi  caah 
and  a  treih  bond  for  B701,  pa^le  by  h:  '  ' 
and  it  waa  furthw  fonnd  that  the^ainttl 
tended  or  agreed  to  acoept  the  naked  pra 

-  -■• "jrfveth 

.   .  lOOorglTe 

that  there  Imd  Iieai  a  ooviikn 

.        -     by  reaaco  of  the  BUbaequant 

_^..„ ,  and  that  the  enit,  bdng  baied  oo  the 

original  contact,  oonld  nob  be  maintained,  and  he 
reibd  on  the  provieboii  of  n.  62  and  68  of  the  Oixi- 
timct  Act  in  nippot  of  )ui  ccmtention.     Bali  that 


of  the 


lizcdbyGoOt^Ic 


DIGEST  OF  CASKS. 


OOSTBAOT  ACT  (XX  OW  Wnay-^otliiuud. 
the  Mttulbctlan  «Uch  h«  hmd  piomised  to  k1t«,  the 
{wtiM  irers  relsgktod  to  their  lighti  and  uabllitict 
nndar  the  oii^iiul  eantnet,  »nd  that  ccniMiinentIv 
the  pUinUa  ww  eotlUed  to  tha  raliet  he  cUned. 
Btld,  tarOia,  that  c  62  of  the  Contimet  Aet  li 
numlT  >  legUatira  fxprapion  of  the  oominati  U«, 
•ud  Uie  pntUou  thcmof  do  mt  >pplj  to  •  «MI 
where  there  hM  been  »  breaeh  of  tM  original 
enntntet  before  the  tabaeqiient  wgrttmtut  ii  oonte  to. 
HOHOBUX  S.OJAL  C  TSAKUB  Dia  Nabeab 

[L  Ih  B.,  16  CUo.,  819 


/or  ftr/irrmai        ^  .     . 

~';  ntendJDg  the  tineforilie  perforMUMC  _ 

t  falliii^  nnder  e.  6S  of  tba  Contnet  Act 

V.  CtxatMua  UVBUX 


—Snit  to  —t  atidt  oaU 
Fromitt  ijf  mortaagoo  to  pat^tont  lit*. — The 
pUnttS  mortpwed  oatain  property  to  the  4nt 
defen^nt  on  SSUi  Deoember  1B98.  By  the  nort- 
saae.deed  the  Duntgage^M  ma  made  imafab)*  OD  the 
S8thD«!emberl896.  On  the  UthlUj  1897,  the  frit 
defendant  lold  It  by  aneUrai  nnder  the  power  of  Mle 
eontained  in  the  inortgage.dMd,utd  the  teeond  defen- 
dant waa  the  pnnJyMr.  llteid^tiflDOWBnedtoMt 
aiide  the  tale  and  be  aUowed  w  ledeem,  alleging  that 
on  the  da;  before  the  «Ie  the  Ant  defendant  had 
orall;  pnnnieed  and  agreed  to  pne^cne  the  eale  lor 
fane  dan,  and  that  tfie  eeoond  defendant  had  notice 
of  thii  &et  before  he  pomihaeed  the  prm«t]>.  Btld 
that  Uie  eaid  promlBe  or  Bgreementi  If  maoB  by  the  mort- 
gagee, wia  not  an  eitMukii  of  time  ttm  the  perform- 
anee  of  the  pkintiffi  (mortgagor'ij  pnmlee  to  Urn, 
which  waa  to  paj  the  mcstgage-Mt  oa  the  SSth 
Deennber  1S9S,  bnt  waa  an  agretmoit  to  nA^n 


from  eierdaing,  tar  a  etatad  period  Uie  ri^  of 
■Je  aiidng  fiw  noa-performanee,  and,  thoeforc^ 
*.  eSof  the  Cootract  Art  (IX  of  1S7S)  did  not  tijrpij. 
TuacBAX  Oiuiau>ua  EiHAsa  v.  BoAewAnus 
■ftriCTAim  .  LI..B.,88BoiiL.8«e 
«.M. 


Sm  HtvoK— LunuTT  OF  MufOB  oh,'  un> 
SiaiT  TO  EawfooM,  CovTKum, 

[1  C  W.  IT..  4SS 


■  Momejf  adrameod  to  m 


mor^oft  d»elar»d  veii-~Jt»tttntio»  of  bt%tfit  hy 
miitor. — If  noaey  adrauced  to  an  io&nt  on  •  morfr' 
gage  declared  *«M  it  epent  b;  him,  thm  there  ii  no 
bensflt  wbkh  he  ii  bonnd  to  reetoie  nnder  the  prori- 
rfooi  of  i.  84  of  the  ContTMt  Aet  (IX  of  1872). 
Dbvuio  Dub  Obobi  v.  BUlhko  Dott 

[I.  Xh  B.,  flC  Oalo.,  610 

8  O.  W.  IT.,  S80 

Afirmsd  on  appeal  in  Bkobko  Dim  e.  Dalura 

Das  Qxou  .  .    I.  Ii.  B.,  98  Oalo^  881 

[8  C.  W.  IT.,  408 


COirrBAOT  ACfC  (IX  OF  1879>— oMlimMd. 

a. "PaMon**— P»rty— Coi»- 

tnat  AH  (IX of  1872),  t.  il.-Tho  wordi  "pcreon" 
and  "  party  "  in  ■.  H  of  the  Oantanot  Aet  are  inter- 
changeable, and  mean  indi  a  pmn  ••  i»  ntcrred  to 
in  a.  11  of  that  Aet,  i.*,,  ■  poaon  ccoapetent  to 
ecntraek    Bbobko  Dun  e.  Dsamio  Dab  Ohobi 


[X.  lb  R.  90  Oalo.,  881 
8  O.  W.  v.,  468 


A«  Aor  XL  or  IS68,  b.  IS. 

[I.L.IL,SA1L,S40 

at«    COBTBAOI -COITBTKTIOXIOV    OP     COH- 

XBAOis  .    1. 14.  B.,  8  Mad.,  441 

8m  COHTkAOI — WAOISIVa  COITTKACrrB. 

[Lit.  B.,SBom..808 

SM  COMTBAOt  AOT,  B.   2S   -IbUSAL    Cox- 

TKAosB— AftAoraT  Pimuo  POLicr. 

[L  X..  B.,  8  Uad.,  fllB 

Bet  OiFAXDiAH— DimMAim   Fowau   ov 

OirAXBiura       .    I.  X,.  B.,  8  All,  340 

Bt»  Lakdlobd  kxa  Tivavt— Daiusb  to 

Pbixuib  laa     L  Xi.  B.,  98  Bom.,  IS 

&«  Ssnuian— ComnsiTOTiDs. 

[X.  X,.  B,,  17  Boin^  407 

-   Ohligedio*  nfftno»  n 


pcnon  maUng  teatitn^n  mnit  artnally  havo  been 
a  party  to  the  oontract,  bnt  as  indnding  any  p«rean 
whaterer  who  hai  obtidned  any  advantage  under 
a  vdd  BRNBmait.  Gixsaj  Bakhsb  e.  Haicid  Au 
[X.  Ii.  B.,  8  All,  840 

9.  S*tntio»  bg  dtbtor  of  debt 

a*  part  of  eomtidaratiom  for  anofitr  eoaJnHrf. — 
In  contemplation  of  a  »Ie  of  land  b;  the  debtor 
to  the  creditor,  it  wai  agreed  that  the  book-debt 
ahonld  be  retiwied  bj  the  fonno  in  eatittaetion  of 
part  of  the  price,  bat  the  partiee  bming  to  agree  aa 
to  oert^  other  tenm,  a  ii^t,  bronght  b;  the  intending 
TOidor  for  epeciflc  perfonnance,  waa  mamiased  od  the 
enrand  that  no  eflMtnal  agreement  had  been  made. 
B»ld  that  tb<8  decree  bronRht  about  a  new  itats 
of  tbingi  and  impoaed  a  new  obligation  on  the  debtor, 
who  oonld  no  longer  allem  that  he  ,waB  abaolved 
bj  the  crafitor'a  bebg  entitled  to  the  land  initead  of 
the  mwer.  Ha  beouie  bound  to  pay  tliat  which  he 
had  retafiied  in  payment  of  hia  lan«t  tiie  date  of 
the  decree  giving  Uie  dato  of  the  bilnre  of  an 
eiiiting  conaideration,  within  the  meaning  of  art.  07 
of  the  Limitatica  Act,  1S77.  The  matter  might 
alao  be  regarded  la  falling  nnder  a.  6E  of  the  Contract 


Aet  (IX  ^  1B78),  nnder  which,  when  the  agreement 
waa  deeread  faieffectnal,  the  debtor  having  previonalr 
reodved  an  advantage  nnder  it,   waa   made  liabb 


to  reatora"  that  advantage  or  "to  make  compenat 
tiou  for  it."    Babstf  Evab  a.  Deuv  BmoB 

[X  Ii.  B..  II  AIL,  47 

a.  08. 

Sae  MixoB— LlABiuvT  o*  Miwoa  ox,  AX9 

RtOBt  >0  BKVOKOi,  COICTBAOTS.' 

^.  Ih  B,  91  CaIo.,  879 


lizcdbyGoOt^Ic 


D1CB5T  OF  CASES. 


COHTBAOT  ACT  (ZX  OT  I8T9)-o(i»<>'m«J. 

Bn  IfiNOB — BspssnrRTiTiOK  at  Hxmov, 

m  Sum         .    I.  Ii.  B.,  7  Oala.,  140 


Ste  CoixtXR  Fabiy. 


[I.  lb  &.  7  Bom.,  61 


tcnded  to  incliide  cttet  uot  oiUy  of  pemnkl  Kabi- 
lity,  but  kll  lubilitica  to  ptjamt  tea  which  ownen  of 
e  inAreiAl;  Ukble,  when  meh  lubiUtiM  are 


tent  to  a  inpcrior  landlord,  tor  which  the  intennediate 
leuee  b  liable  under  *  covauMl.    HoTBOOBlKATB 

CbUROTASBXA  v.  SXIBTOKITHID  QHOBI 

[L  Zi.  B^  4  Oalo.,  S6Q 


'  JfMuy  ftUi  itndtr  compul- 


it  the  mMtgag^^U 
■atMed.  Tiit  mortgagee,  howerer,  obt^ed  a  deciM 
and  oitUi  In  oxeoatiim  tnz  Oi«  eale  of  tb<  other 
property,  on  which  hi*  mortgage  mu  the  eeoond. 
Ot  the  latter  property,  the  pWotifFi.  who  aim 
rrpreiet>t«d  the  fint  nuirtgigee*  bad  beooma  pur- 
ehaMti,  and  they  filed  objeotioiu'to  the  eale.  These 
were  diMJlowed,  and  thay  theienpoiL  paid  into  Conit 
tnoney  taMdeai  to  «tiify  the  decree  in  order  to 
prereot  the  mU.  SaUUiattUt  waiDOtandnntar; 
Mjment,  nor  »  p»ymmt  of  monejt  eqniUbly  du ; 
ami  one  nude  onder  oompnUon  la  law,  ' 


decree,  the  remedy  not  b^ngoonlfaied  to  the  i 

pnicecdingi.    OvuoaAMS  v.  ItimnHm  Simbk 

[X.  I..  B.,  7  CUo^  048 
8t*  Vmtnm  Cbuxbik  Bunsm  •.  Bax  Pd»> 
.    1  Ii.  B,  4  Colo,  688 


fwlieh 


•1«M  of  m»rtgagtd  frofH). 
1  cerWn  property  to  £  by  a 
th*  vendort  aMerted  VheoMAim 


yoytaf  mom  _  _ 

—M  and  X  eonyeyad  ce 

deed  of  nli,  in  which  tha ' 

to  he  in  yanirion  of  the  property,  and 

WB«  nwd*  of  the  pnperty  beug  mortgaged.  There 
wa«  nothing  to  ibow  that  the  pwehaaer  pomhawd  a 
iner*  eqotty  of  redemption,  nor  that  he  waa  aware  ot 
tha  mortgage.  Before  B  obtMoed  pomadon  of  the 
priperty.the  mntgagea  aned  to  ndoroe  hii  lien  and 
obt^ed  a  dacrea  and  attaclMd  the  pnperty  im  «xe- 
cmtion,  and  it  WM  adT«r«Md  tin  aale.  S  ntiafied  the 
decree,  which  waa  «{tial  in  anoont  to  the  pnrebaae* 
mcmey,  and  bnaght  a  anit  to  obtun  pnaaeMon  of  the 
property.  The  Coart  of  flrat  initanee  decreed  the 
Claim  conditioiiaUy  on  the  payment  of  the  pnrchaae- 
mooej  to  the  dafcndanta,  bnt  the  kwer  Appellate 
Conrt  rereraed  the  decree,  being  of  opinion  that  the 
pkintlf  waa  entitled  to  an  nnconditkinal  decree,  and 
Ua  decree  waa  alBrmed  in  iptciat  appnJ.  Haiba 
Am  ».  HATOoti)  SAxn  Koax  " " 


W;, 


COHVUAOT  AOT  (IK  OOT  Mffl}— wrti'narf. 

4,  Xaf«M  BmU  Xma  (AH  JJ 

oo^hann  hi  a  nnmridsd  eatate  took  from  a  tUri 
ooHhaKT  a  farming  leaae  of  her  interaat  in  a  pcatfon 
of  the  laid  eatate^  on  the  atipolation  that  Uwy  dunid 
meet  Uie  OorenmeBt  daOMd  on  tka  a^  ao^hva^ 
and  take  credit  for  the  anunint  in  tba  nnl  raaBrsl  t 
and  the  two  fannwa  leaaed  oat  the  aama  ahara  in  • 
dnr-ijara  ieaae  to  a  fimith  pranon,  who^  ct 
of  the  mid  farm**  to  nu 
pud  It  In  hlmaelf  to  mxe 

a  anit  againat  the  third  oo^harar  to  r  .  _ . 

amonnt  t  and  flie  Mnniif  deddad  that  the  anit  oo«U 
only  lie  agafaut  the  two  termer*,  bnt  the  Jo^  nled 
that  the  anit  oanldonlv  He  agidnal  the  third  oo-«harar' 
aa  proprirtor  I  —  It  WM  lonnd  by  th*  Hi^  Onirt  tfa»^ 
BB  the  third  co.diarer'a  (bare  waa  not  amaaate,  and 
the  lAole  eatate  waa  liable  tcr  aala  for  datenll^  the 
two  brmeri  were  genentlly  liftble  aa  proprietora  irilji 
the  third  co-iharer,  and,  baring  reeoTCred  tlis  rent 
for  the  ahare,  might  have  beet  made  liable  for  Uw 
roranue,    even   if  1'  ■■    •    ■  ■ 


L  hmn^t,   aa 
t  XI  of  Vita, 

... __..   _ _  been  bronght 

nnder  any  pattioolai  aection  of  the  law,  »,  ffi  of 
the  Contract  Law  appBed  to  the  anit  aa  wall  aa 
a.  a.  Act  XI  of  1859,  and  thjd  the  money  pud 
by  the  dnr-^aradar  waa  recoverable  from  uie  two 
faimen  who  bad  realiaed  the  rent  and  w«o  Kapoos- 
ble,  both  nndar  th^  contract  and  aa  co-propnston, 
for  the  reTonne.  TAXnri  alimt  Sawae  lb»nn 
Dnu  ti.  SuuTAiE  MooEBBJi    .    96  W.  B,  886 

6. Si^u  Ztm~ZiatUitif  ^ 

waditiiUd  irolitr   ^f  dteaoaarf  Kytnim  tv  i^frag 


•  defeadant  having 


.   _  "/  ma»tg." — Tin  d 

impTopsriy  rafnaea  to  perform  the  nuunrianoen 
fif  hi*  niece,  the  danghtet  of  hi*  undiTidfld  b 
(daeeaaed).  tke  widow  ot  the  lattor  het^  ~ 

UM  eercmonya  bomnring  money  tat   1 ,_., , 

and  died  her  late  haaband't  miA  brother  (the  defen- 
dant) to  recover  the  amonnt  eipentM  cm  tw  nanWvL 
Ob  tta  bebg  ODuteDded  tU  defaadant  waa  nnler 
no  oblif^tion  to  provide  tat  the  exMae*  of  Ua 
btoOier't  danghter'a  marriage,— Jf«{(l  that  defBodant 
waa  liaUe,  the  marriage  baaing  ham  pnperly  p«r- 
foimed.  Bild,  fnithar,  that  the  anU  waa  nafai- 
taioable,  thongh  it  bad  been  bronght  by  title  motbv 
of  the  bride,  and  not  bj  tbe  bride  baradf.  BtmH* — 
That  the  Bothv  waa,  within  Ae  meaning  of  *.  8B 
of  tbe  Indiaa  Conbact  Aet,  nteraat^  in  ^»kbs 
the  payment  which  had  giTao  rlie  to  tiia  actka. 
It  waa  not  neeeaaary  for  her  to  prore  VbA  ilw  had 
been  ocmpelled  to  make  it,  or  that  ahe  had  ^tda 
it  at  the  defmdant'a  reqa^at.  TAixumAM  Akxam- 
SAB  s.  Kakuhuv  Azxaxoab 

[I.  I..  B^  as  uuu  eu 


Stt  Sau  vox  Aikrau  a»  Binni — 
Dbfoiei  to  itat  Sau. 

[L  X..  B.,  U  KmL,  4SS 


lizcdbyGoOt^Ic 


i  iTO  ) 


MQE&r  OF  CASUS. 


<  mo  > 


tx>znr&A.ov  aot  fix  of  isnu-eoftwM^ 

Srs  Suah  CAvn    Cooit,   Ifovosiu— 

jDBHDIOnON — COVTXAOI. 

(X  X..  XL,  4  AIL,  1S4, 158 

LiLa.,i8caio..  eea 

X  li.  IL,  IS  Had.,  349 

Own  Svm— CONTKACTT. 

n.ibB..i6c«io.,efts 

ri..a..l9Mttd^848 

f:.i>.R,asc«i».,S8 
I..B„a3  Colo,  80S 
XXbB.,aeOalo.,82d 
1 C  W.  IT..  468 

a  C.  W.  IT,  160 

j_  jJlgyal  eolltditm  tif  Of — 

JioM.  Af  III  tf  (889,  «.  8—Smit  ta  mottrr  etti 
framdmlMilr  ^avMcL—Tka  pUntiflt  in«d  to  recorer 
Wk  from  Um  def«Ddiiit  tke  Moannt  levied  by  hho 
M  locsl  (MM  OB  eateia  want*  knds  belcpging  to  the 
tJrinlMh,  the  ditfwiiUnt  -'■'■"'"b  to  be  the  nparior 
bolte  of  the  Till«ee  in  vhkh  the  liada  wore  dtuted 
The  smoBiit  wu  lerled  by  the  ■<■*— y'-''^  through  tha 
m«drtue«  of  tha  MBttlatdkr  luxlff  BoMb»  Aot  III 
of  1860,  e.  8.  The  defeDdwt  eonteoded  th»t>  iu 
coneeqaenoa  of  a  deaund  ftom  Qoreninfail,  be  had 
pud  local  «e«i  on  the  whole  of  fal*  tkluUi,  iiidadiiig  . 
the  vilUge  ia  wbioh  the  plaintifb'  luida  «a«  dtoateiC 
and  w*4  therefoH,  eatitled,  mder  m.  69  eod  10  of  the 
Contiaet  Act  (IX  of  187S).  to  reao*er  bom  them  the 
Moonot  which  he  Iwd  pi^  to  OoTenmeot  a*  a 
IKirtkn  of  the  ee«  jrhieh  nteably  f^  apon  their 
landa.  It  wai  found  that  the  defendant  wu  not  the 
proprietor  of  the  landi  hdd  by  the  ptuntifli,  and 
that  the  ralation  of  landlord  and  tenant  did  not  eiirt 
hetweoi  them ;  aleo  that  datmidaBt  )>ud  local  ocm  tor 
the  pUntiSi'  landa  fravdnleDtiy  and  with  the  inten- 
tion of  thereby  makiii^  aridence  of  title  to  their 
landa,  knowing  that  he  had  no  tawfnl  or  Jut  claim 
to  them.  Said  that  tha  defendant  waa  not  a  pertoa 
"  inleneied  in  the  payment"  of  the.  money  made  hy 
him  to  QoTcromeut  irithin  the  meaidng  of  i.  69  (d 
the  ContiBot  Act,  awnmtng  that  a  portion  of  that 
■nm  waa  drOBanded  by  Oarernaait  in  reapect  at  tlie 
IiUlnttiW  wanta  landi,  «nd  that  they  were  "  boond 
by  law  to  pay"  It  to  Qovwnmmt  Seld,  fnithar, 
"    ■ "lawftiUy'-       •       ■ 


Tie  Smmmary  Settlemtat 


(Bom.)  -Act,  VII  of  IMS,  .     . 

Suitjbr  eixtiritiition, — Tbe  plaintiff  was  the  ji^hir- 
dar  <d  a  lillaga  in  wldoh  t^  defendant  held  certain 
land  H  "n"***'  on  the  annoal  payment  of  a  certain 
qnii-rait.  Tha  plaintiirB  jaghir  waa,  in  point  of  tim<^ 
.  ■  te  the  dettodHit^a  hiam.    Bver  rinee  tha 


time  of  the  ymVa,  tfae  aneeatomof  the  dstendut  (and 
afto  than  Oa  defendant  Umielf)  p*td  the  qolt- 
rmt  te  the  aaceetoia  of  the  plt^ntiff,  and  after  then 


COHTHACT  ACT  (IX  OF  187fl)-M(i(i'«wA 
Act  VU  of  1868.  Under  a  9  of  that  Act,,  a  notice 
Wat  served  npcoi  the  pl^ntiff  by  the  Collector  in 
reapcct  of  the  Tillage,  and  he  accepted  tbe  eettlement 
pmided  in  n.  2  and  6  of  the  Act.  GtoTemment, 
accordingly,  gtantad  tbe  Tillage  to  him  at  the 
■nnunaiy  aettlement  of  two  annaa  in  tbe  njpee  of  the 
fall  asKennent.  Ko  oi^ice  wa*  aerred  apnn  tbe 
defendant  nnder  the  Act,  nor  £d  the  pl^ntitF  inform 
tbe  defendant  of  the  notice  which  the  pUntifl  had 
received  in  reapedt  of  tbe  village.  Tbe  certificate 
iamed  by  the  Collector  to  the  pldntiff,  prtviouelj  to 
the  grant  of  the  aanad  regarding  tiie  aetileumt,  cm- 
ti^ed  the  following  punge;— "Before  the  villagea 
(Vean  and  Sanya)  were  granted  in  jaghir,  landa  were 
held  by  peta-inamdan  ot«t  which  the  jagbirdar  baa 
no  right.  They  are  entered  in  the  eanad  only  for  the 
porpoae  of  receiving  the  xtttlanent  and  payinfc  it  over 
to  tha  Sarkar."  In  1877  the  plaintiff  aaed  the  defeo- 
dant  for  the  amount  of  three  yeaia*  aoimnary  tettle< 
moit  which  be  (plaintiff)  bad  pwd  to  Oovemnieut  on 
account  of  the  defendanfa  land.  Btld  that  aa  68 
and  7Q  of  tbe  Contract  Act  (IX  of  1873)  did  not 
apidy  to  the  caaa.    Kumvms  v.  Ptxttr  Mota 

[1.  Ii.  B,,  e  Bom.,  344 
5iM<    Jbr    ee»lribidio% — 


both  pluntiff  and  defeadanti  were  liable  for  the 
money  paid  by  tbe  pluntiff,  falli  within  the  scope  of 
titber  «•  69  or  a.  70  of  tbe  Contract  Act,  which 
aeem*  rather  to  contmiplate  povona  who,  not 
being  themaelrea  bonnd  to  pay  the  money  or  to  do 
the  aot,  do  it  nnder  drenmituieea  which  give  them  a 
r^bt  to  reoover  from  the  penon  who  ha*  allowed  the 
paymmt    to    be  made    and    baa    beieAted    by    it. 

FVTTBS   ALI  v.  OUVOAHIIIE  Hot 

[X  L.  B,  B  OMla,  US:  10  C.  Ii.  B.,  20 

4.  Co»lraot,  Selatiomt  reitm' 

hiitg—Montg  jaaid — Velwitarg  paywt»nt.^JB  aold 
oertun  tomoveuile  property  to  A,  one  of  the  terma 
of  the  agreeuMot  of  nle  being  that  A  ehonld  ret^ 
a  portion  of  the  purcbaee-mroney,  and  therewith  pay 
the  amovnt  of  a  rimple  decree  for  money  agunrt  S 
held  by  C.  A  fuled  to  pay  tbe  arnqont  of  C't  iecne, 
and  S  tba-rfore  aned  him  for  tbe  balance  of  tbe 
porcfaaa^money  and  obtained  a  decree.  In  the  mean- 
time, C  bad  tbe  property  attached  inleiecation  of  hia 
decree  agunit  5.  A  therenpon  paid  tbe  amonut  of 
C»  decree.  B  labeeqnently  took  out  execution  of 
bia  decree  asMDat  A  for  the  balance  of  tbe  parchMO> 
Bon«y,  and  A  paid  the  amount  of  the  decree.  A 
then  ined  B  to  recover  tbe  anonnt  which  be  bad 
paid  in  mliifaetion  of  Ca  decree  againat  B,  Stld 
that  A  waa  entitled,  nndw  a,  70  of  t^  Contract 
Act,  187S,  to  reoover  raoh  amonnt,  S  haTing  enjoyed 
the  benefit  of  tiie  payment,  and  the  aama  not  having 
been  intended  to  be  sratnitone.  Stii^h — That  ttie 
caae  came  witUn  t£e  prori^oni  <<  a.  69  of  the 
Contract  Act  and  of  the  princi^e  iMd  down  in 
IMiehai^  t.  Bamltitian  Sinffh,  I.  L.  B.,  7  Cole., 
e^.   Ajnsau  Fuau)  c.  Bixu  SujiD 

[I.  L.  B^  5  All.,  400 

6. Vendor   oarf    JNtroitMor— 

Amort  qf  Qorirnntnt  rereMM.— ^Od  the  data  of 


lizcdbyGoOt^Ic 


NOEST  OF  CASS. 


CONVBACT  ACT  (IZ  OF  WlSt-comtimtd. 
the  purcbue  of  >  rereniie-payiDg 


■  of  n 


Them 


3  the  pnrtj  lisble  to  jxi]'  luch 
The  puTcbHer  wu  compelled  to  pa;  each  wnan. 
Stld  tbftt  the  pQTcfawer  could  not  nwoTer  the  moiMy 
■o  paud  fnim  the  veudor.  Dost  Huuhmsd  e. 
Sajjas  Ahmad        .  L  li.  B.,  8  All,  67 


faction  qf  deem  ijr  ptruM  not  tmbjtot  to  ligal 
obligtUion  Uwrnimd^ — Bmtfir  aoatribvtieli  broajil 
'  hjf  Ktei  perie*  ajuimtt  JMdgmtnl-dtblor — OtMfM* 


n  to  3y§  eatet«  wan  Ut  nephra  8  and  the  three 
MMothlibMtlierO.  After  the  widnr't  deUh,  tb« 
mot^kgee  pnt  hU  boDdinmibimpleaiGiigudafeD- 
dMoUS,  two  of  iS*!  foiLrmuiUid  the  three  Kmi  of  O. 
Onlj  the  Hiree  hut-menUoned  peTwnii  recited  the 
mit,  and  the  mortgagee  abtained  a  decree  drecting 
the  wle  of  the  mortg^iged  pn>p8rty  in  Mtitfaction  of 
hi*  clum.  Fiom  the  onetatio&  ol  tUi  decree  5  wu 
wholly  exempted,  and  Ui  aodi  were  made  liaUe  only 
to  paj  their  own  eoiti.  Before  knj  tale  hi  aiecntton 
of  the  decree  conld  take  place,  the  eon*  of  S  paid  the 
amonnt  of  the  deevee  into  Court,  tkn*  mriag  the 
property  fnua  nlo.  Tbty  aahMqiuntiy  nied  the 
aoD*  of  O  for  eovbibDtiaa  hi  reapect  of  tUa  p^nHot. 
It  waafonnd  that,  at  the  time  when  the  paytnent  wai 
made,  8  wa«  a  member  of  a  joint  Hindu  tunily  irith 
the  defendant!,  and  that  hii  aoni,  the  plaintiffi,  had, 
at  that  time,  no  intereit  in  the  property  by  tranifa 
from  him.  Stld  that  at  the  time  of  th*  payment 
the  pUntiffa  could  not  properly  be  ruarded  a*  in  the 
pontion  of  oc-narteagora  with  the  defendanti,  ao  aa  to 
have  an  equitable  lien  npco  the  property  they  had 
Bved  frcm  nle ;  that  it  wa>  not  a  caie  of  a  payment 
which  the  detoidantt  were  bound  to  make  in  whid 
the  plaintiffi  were  "  intererted  "  within  the  meaning 
of  a.  ra  of  the  ContiKct  Act )  and  that  therefore  the 
Action  of  an  implied  reqneit  by  the  defendanta  to  the 
plaintiff  to  make  the  payment  could  not  be  imported 
mto  the  caae,  and  the  plaintiffi  were  not  eatiUed  to 
eontribution.  Htld,  alio,  that  there  waa  no  ancb 
reUtionahip  between  the  portiea  a*  would  create  or 
Jnitlfy  the  Inference  of  any  light  in  tfae  plaintiffi  to 
look  to  the  defendanta  for  compeniatian  ao  aa  to 
make  i.  70  of  the  Contract  Act  appfieable  i  and  that, 
if  tbepUntiltiMincre  volanteera  cboie  to  pay  the 
nioney  not  lor  the  defendanti,  bnt  for  themaelTei, 
Utejp  eodld  not  claim  (be  bcneflta  of  that  uction. 
The  principle  of  the  ded^on  in  Pa»c\am  Sinai  t. 
Mi  Ai<t»«d.  I.  L.  B.,  4  All.,  58,  haa  been  recognlied 
md  pcoTided  for  in  the  Tranafer  of  Property  Act 
By  the  nee  of  the  word  "lawfally"  in  «.  70  of  the 
OoDtnet  Act,  the  Legtilatnre  bad  in  cuitenplalion 
•■■ea  In  whieb  *  peraon  held  ndi  a  relation  to  another 
aa  either  Arecttj  to  create  or  leaaonably  to  jnrtif y 
the  inferoiee  that  by  aome  act  done  for  anathra' 
perarai,  the  person  doing  the  act  wai  entitled  to  look 
for  campenaaition  to  the  peraon  for  whom  it  was  done. 
ICiiM  T»hvl  Singh  v.  Bittetwar  Lai  Bahoo,  L.  B., 
2  I.  A.,  ISl,  refWred  to.  Cbsdt  Lit  v.  Bea&wui 
Dab  .  L  I..  IL,  U  AIL,  384 


CONTHAOT  ACT  (IX  OT  1871)— «o«iMMA 


Pon*mt  tif 

— B,  who  WM  in  wrcngfol  poaK 


latd. — B,'i^  WM  in  wrcngfol  pnaacaAa  ot  land 
which  by  right  bdcnged  to  K,  eoHeoted  r«nti  and 
paid  the  Oorenmunt  reTemuk  X  erentnally  eatatt- 
Uthed  bar  UOe  t»  the  propw^,  «bUn«d  poaaeadoB, 
and  recorerad  the  not*  tiuin  the  tenanta,  ud  B  waa 
obliged  to  refund  the  aaae.  Subaequtrntly  B  aued  K 
to  reoorer  the  aom  whi<A  he  had  p^  on  aeconnt  of 
reranne,— JEFeU  that  the  eUm  £d  not  bll  witUn 
the  pto*idaiia  ot  aa.  09  and  70  of  the  Contract 
Act,  and  the  <aet  that  the  jO^tiff  had  been  a  loarr 
by  hb  wroagfnl  uk,  or  that  the  defendant  had  been 
baneUed  by  the  paymcat  he  madft  would  siTe  him 
no  right  of  action  u;aln«t  her.  Tiiuk  Ckamd  r. 
Somdamini  Dan,  I.  £.Jt„*  CaU^  B$e,  referred  to. 


'    Velmmtaiy         fafm»tit — 


Landlord  and  Umant—ffmmrumnt  r. 


I  for  \im,  ntaw  a  t»paratt  aeeaanl  kai  htm 
opened  -  Rntamt  Salt  Law  (Aet  XI  of  1069),  u.  S, 
10,  11,  18,  14,  ami  5C— A  patnl^  who  had  made 
certain  payaa«iti  on  acoonnt  of  Qo*eniBMnt  rercnne 
due  by  hia  anperlc*'  laadlorda  who  had  debnlted, 
although  *  aaparate  aceamt  had  bam  opened  Cor  the 
payment  of  fuch  OortnuMtit  rerenoe,  bron^  a 
autt  to  reoorer  the  amount  ao  p^d.  In  md  aidt  it 
waa  contended  that  the  paymaita  were  merely  rolnn- 
tary,  and  Omt  Ute  plalntis  could  not  reoora  tiieoi. 
fieU  that  the  plaintUt  waa  *'lnt«eated"  b  maUng 
tiia  paynuota,  and  waa  theMfve  cnUtlad  to  reoorar 
nndara.«oftheContnwtAct.  iTaM,  fuitho,  that 
a.  70  of  the  Contanet  Act  applied  to  the  am,  ina>- 
uudi  aa  the  word  "doaa"  in  that  eeolJiKi  indndaa 
(•ymeota  of  money,  and  alao  that  tbe  pl^ntiff  waa 
enUtM  to  recorar  under  a.  9  of  He  larenne  Mle  law, 
as  he  bellered  in  good  &ith  that  Uiintanat would  be 
eidangered  by  a  sale  taUng  placo.  Vk^  li^dlity  of 
a  laoStord  under  a.  9  of  Uie  raranve  aale  Uw  to 
recoup  a  pirsan  pajing  GoTemmant  rerenne  tt^  Uta 
doM  not  depend  uixm  the  quaaUon  of  whatkor  the 
money  waa  originally  depoaited  or  not,  bnt  aecruM 
upon  its  bring  eredHed  in  phymant  of  the  arreaim. 

BKITH  9.  DlBfflTATH  HOOEIUIB 

[LI..B^ISC«lo.,atS 


-  B.7a 


Sm  Skili.  Ciim  OouKi,  Haruaaoi— 
Jnmmonaii — Comujr, 

O.  Ik  B.,  8  AIL.  66 

I.  Xi.  £. «  Au,  184,  las 
X  Ll  B..  16  Ckio..  ess 


-  Bopairo  bjf   ffoearaaMini    I 


toMi  in  tnkioh  Momimdar  it  inUrnttd — Snit  agaimt 
tamindart  far  tkar»  of  eotl.—Tht  Ooremiuat 
repaired  a  certain  tank  from  which  were  inigatad 
land*  in  the  aamindarl  of  the  defendants,  and  alao 
raiyatwari  rlllagea  bdd  suds  Ckiremmetit  which 
had  been  aererad  from  the  tamindari.  It  waa  fboitd 
that  the  ditaidanta  knew  that  Uie  repairs  «4iiefc 
were  neceaaary  for  the  preanratlMi  of  tlie  tank  w«e 


lizcdbyGoOt^Ic 


(    IJU    ) 


DIGEST  OF  C&S8B. 


(  m*  ) 


COITF&AOT  ACT  (IX.  OT  IfflSt-eoi^inmtd. 
being  nrried  out.  Mid  did  not  iriih  to  execnte  thetn 
UieiMelTM  exoapt  m  cootnctm,  ud  thai  they  had 
eojojed  (be  ttnrft  of  the  work  done,  ud  fnrtber 
that  GovcnuncDt  had  owiied  ont  the  repain  not 
intendng  to  do  thnv  gntnMontl;  for  die  def  mdanU. 
It  WM  not  fonnd  tbat  (h«n  waa  an;  rtqnett,  either 
expnat  or  implied  on  the  part  of  the  defendKit* 
In  the  Qoremment  to  execute  the  repaiia.  In  a  nit 
b;  the  SecNtai7  of  Stot«  to  recover  fnsn  the  defcn- 
daota  thdr  ihars  of  the  oott  incnired, — JBeldOat  the 
plaintiff  WM  mtitled  nuder  the  Contract  Act,  i.  70, 
to  reeover  part  of  the  ooit  incnrred,  ntimated  with 
reference  to  the  intgable  arem  of  the  villagea  owned 
by  the  plaintiff  and  defendant!,  retpedirely. 
Damodaba  Hvsuua  t.  SBOftnAXT  aw  8>atb  to* 
IsDU    ....    1. 1..  B„  18  Hod.,  88 

fcTl. 


See   BiuzL   Cum   Covbt,   HovutaiL — 
JirxiBvumoK— DAiuau. 

[X.I>.B„aAll,671 

1. Xio&tltAr    of    pereom  tt 

«nt(M»  OTMHji  it  foid  tjr  miilai«—PrS»cipal  ami 
a9»»l-—^  (nanuT  oSeer,  «ndw  the  btpodtton  of  a 
■gum  bmai,  paid  uian«7  to  the  defcodant,  who  wai 
the  innooMit  agent  of  the  penoo  who  ocmtriTCd  the 
fnnd.  Id  peeing  the  money  the  tnaanrj  offlaar 
ne^eetad  no  naaonaUa  praeantkai,  nor  waa  ha  In 
aaj  way  gnilty  of  oaraleMneaa.  Seld  that  the  de- 
fendant waa  bonnd  to  repay  the  laoney  reeciTed  by 
him,  and  that  he  oonld  not  defend  hhnadf  by  the 
|Jea  that  he  had  paid  It  tn  bla  pvinelpal  i  ncr  eonld 
the  Coait  albnr  that  the  drcninatance  that  the  prin- 
cipal waa  hiBwdf  a  aerrant  of  the  pUntiS,  and  in 
the  ODorie  of  hie  cmploymani  obtained  facllltiea  ftar 
«oniniittiiig  the  band,  relieved  the  defoidaut  from 
hi*  Uatulity.  Bbtoav  CHAra  «,  OoTam)nnuiT, 
Kobh-Wbrxui  Paonvoa  ,  X  It.  B„  1  All.,  79 

~AtT*an  of   nvetme — Vol- 


fonr  amiw  ihare,  and  the  defCmdanta  the  TenuuDing 
twelve  aonaa  ahare,  in  a  patnt,  the  ravenna  of  which 
*u  to  annua,  paid  to  the  nmbtdar,  on  flia  Mh  of 
Hanli  1876,  a  portion  of  the  arrean  corre^on&ig 
to  the  dure  in  tba  patui  to  whieh  they  eonaidered 
"-  ■      '  -itled.    ItwaaaftarwardidMUe^ba 

M  paiUea.  ttet  the  phdnHffa  warn  net 
■iMie  in  the  patni,  and  tint  the  detaa- 
«  entitled  to  Uiewbderfxte«n  annaa  thereof, 
lie  datendantik  i>  pay- 
neon  the  pataii.  took 
lebytheplahitiffaai 
the  Sth  of  HarA  1976,  aiid  p^  In  only  fo  mneh  aa, 
togatho'  with  the  pceviona  pu>meiit.  Made  np  the 
whole  arrear.  The  plainUffa  Uen  brooght  the  pf- 
aent  rait  to  reeover  from  the  defendant!  Oui  auonnt 
of  tlie  payment  made  to  the  lamindar  on  tiie  Bth  of 
March  1876.  Mild  that  the  pmient  waa  nut  a  vol. 
ontary  paynmt,  and  that  the  plalntlSi  were  entitled 
to  recover.  NoBiv  EniaxXA  Bon  c.  Hqv  MoBTnr 
QMS        L  I-  B.,  7  Cal&,  678:  e  a  Ik  B„  189 


ing  np  the  ai 


OOKTBACT  ACT  (IX  OP  IfflSi-eonti^miJ. 

Bnt  tea  Tixcde  CxAin>  t.  BcnnuMiin  Dasi 

[X  Ii.  R.,  4  Oi>l<t„  660  : 8  C.  H  B^  166 


-  PagmeiU    of  JeM   t 


diaobarMd  a  deM  for  whidi  the  property  waa  hypo- 
thecated, believing  that  e«rl^  penona  were  liaUe  to 
eontribntcs  id  wb«m  ena  waa  Mbaeqaently  declared 
not  liable  to  oontribnt^ — Stld  not  to  be  ineh  a  pay- 
ment by  Ddatake  aa  to  ^ve  him  a  rigbt  of  mlt. 
NiLximTH  Sahbb  v.  Htntooiux  Pobhas 

[8  B.  W.,  138 


JTi  deo«aaad  hnaband,  reprennted  to  B  that  ba 
hadherhnabaiid'BiriUintdtpomeirian,  oontainhiga 
legacy  in  .i'afavonr,  and  obtained  from  S  an  ^gnt- 
ment  for  BS,O00,  eipreaaed  to  ha  in  conridetaUeo  of 
the  allied  will  bdnggivHinp  to  9|  of  A  tiregdiiig 
bla  legacy,  and  of  aervieea  to  be  rendarad  by  ^  £ 
windii^  np  the  att^ra  irfttieehon.  In  pnmianceof 
thia  rgreenunt,  .B  paid  a  anm  of  money  to  A,  bnt, 
upon  Aaeorcring  that  the  alleged  wHl  waa  not  a  will 
at  an,  aned  to  recover  back  the  money  ao  paid  by  her, 
Seld  that  nnder  the  etroBmatancea  the  t^ing  of  the 
agreemoit  wm  a  fraud  npon  B,  that  ttie  payment  of 
the  mm  of  money  by  S  waa  not  a  voltiutary  pay- 
nuDt,  and  eonld  be  roooTsred  back,  and  that  the 
Conrt  conld  not  apportion  the  amount  (If  miy)  that 
might  be  claimable  by  £  for  work  dme  nnda  the 
agreement.  £u7abai  r.FABBBiTBAM  EttPisHAv- 
KAS       ....       8  Som..  A.  a,  loa 


in  eiemticn  of  a  dnree,  the  plaintiff  pnrchaaed  o 
property.  Snbaeqnaitiy  the  dsfaidant,  in  exeentioa 
of  another  de<Teeagain«t  the  fonnar  owner  of  Qkepra- 
perty,  proceeded  to  eieoate  hit  deeree  agidut  t' 


obtained,  and  emueqnently  oonld  not  prodnee,  the 
Bale  certificate.  In  order  (o  prevent  the  mle,be  then 
paid  the  amonnt  of  the  def  andanf  i  decree  into  Conrt, 
and  iabaoqnently  inatitnted  a  tnit  againat  the  defen- 
dant to  recover  the  amount  to  yeid  into  Court  to 
prvrent  the  aale.  The  defcatdant  oontended  that  the 
amonnt  waa  paid  Tolnvtarily  and  eonld  not  ba  t«> 
covemd  hack,  M»t4,  IbUowing  Deoti  Ckand  v.  Sam 
JTwian  A'v  L.  M.,  8 1.  AmH  '  I.  L.  B„  7  CaU„ 
e4S,  that  it  waa  not  a  volontary  payment,  and  tbat 
the  plaintiff  waa  entitled  to  a  deciw.  Tati»a  f  is- 
toaa  Chotodnrim  t.  Makemod  Jtm  OionUfjt,  la 
Moor^tI.A^eB:10  W.  E.  P.  C^  ».  referred  to. 
Atitu*  *.  Sam  Rttfiad  Dot,  1  Bkoma,  06,  doubted. 
JtrsDao  "Sums  SuaB  r.  Bua  BmsH 

[lIi.B..UOalo.,e6e 

— ■ 1.78. 


8m  Diiuaii— HulCBB  ASD  AitumirT 

01  DAJUSU— BXUCH  0>  COITTBAOT. 

[I.  I.,  a.,  la  Bom.,  843 


lizcdbyGoOt^Ic 


(    "15    ) 


DIGEST  OF  CASKS. 


{    171G    ) 


OOHTHACIT  ACT  (IX  OT  JBTWh-to^tinrntd. 

8»»  IiriBBIBT— MlMnLLUTBOUB      CiSM~ 

AssKUta  at  Kmr. 

[I.  Ij.  b.,  18  AIL,  aw 

Bet  ImvRBer— OuiasTon    xo    wtaj!LLtt 

voB,  o»  SmiTL&nD  Tin  euk  bzpibhd. 

[X.  L.  B.,  90  Had.,  481 

fi^  lOMITAXIOK  Act,  1B77,  AST.  11& 

[1 1..  B..  3  Had.,  76 
I.  Ih  B.,  la  Cala.  867 

— . B.  78  and  BB.  77,  88,  84,  and  107- 

S»-tate,  Notice  of-  Sight  of  unpaid  vendart—So- 
mutal  idam»g«*.—Tiie  defendant  pnrcluued  from  the 
pltintiSi  »  cargo  of  Wa(«oii.'i  Hutiey  iteam  eotl  tX 
B2l  p«c  ton,  to  uiive  by  sLip  Orteiait,  bat  on  it*  »xn- 
*sIthed6teaduit,0D  being  colled  npon  to  do  KhTefoMd 
to  taka  ddir«rj,  on  the  nonnd  th»t  the  unul  cartiScate 
that  the  ooal  «■■  what  it  wm  *tated  tob«  did  not  ac- 
company the  MTgo.  The  pluntUb  therenpou  gave 
uoHoa  to  tbe  def mdant  that,  nnlen  deliTery  were  taken, 
the  coal  would  be  lold  oo  hli  account  and  at  hH  liik ; 
and  on  ths  defendant  repeiting  his  refnial  to  tuke  AM- 
■wtij,  the  plalntifb  eanied  the  co«l  to  be  aold,  and  it  vaa 
pQrcba««d  in  tbe  name  of  3f  j-  Co.,  tm  B13  per  ton. 
In  a  «alt,  wMcb  wa*  stated  in  the  phunt  to  b«  for  the 
lo«  nutUned  by  the  pluntifF*  on  the  re-nle,  tbe  Coort 
fonnd  that  the  pisintiffa  thenuelTse  were  the  real  pnr- 
chavan,  and  thai  the  nle  bod  taken  place  witbont  pro- 
per notice,  and  nnder  tbe  <arcamitaDcei  vae  inralid. 
Held,  both  in  the  lower  Conrt  and  on  appeal,  that  tbe 
plainlifla  hail,  by  the  way  in  which  thej  had  dealt 
with  the  coal,  tendeied  themadvea  accountable  to  the 
defendant  in  reipect  thereof.'and  that,  notwlthitand- 
ii^  the  defendant  had  committed  a  breach  of  tbe  coa- 
tntet  in  tetadng  to  take  delivery  of  the  coal,  the  plain- 
tLR«  were  bnnnd  to  give  an  account  of  the  ooal  and 
pao*e  that  they  had  nutiJaed  a  Ins  on  tbe  re-nJe,  and 
on  th^  ominlon  to  do  lo  they  were  not  entitled  to 
reoores  any  damagea  Held  on  appeal  ftr  Mabkbt, 
J.,  that  tbe  pluatilfi  were  not  entitled  to  pnt  aude 
tlM  nie  ae  invalid  and  tieat  the  caie  ai  one  for 
damagei  for  breach  of  contract.  Under  tbe  circnni- 
■tancea,  tbey  wore  not  oititled  to  eren  nominal 
damagea  The  mere  ehipment  on  beard  the  Qneia* 
did  mA  pae*  the  property  in  the  ooal  to  the  defendant 
nnder  a  77  of  Act  IX  of  1878.  Per  Pofkfbi,  J.  — 
Whether,  by  Tirtne  of  tba  aontiact  and  the  labaeqnent 
appropriation  and  ehipnunt,  the  property  in  tlie  ooal 
paned  <a  did  not  paM  to  tbe  defendant  within  the 
meaning  of  a  H  or  a  S3  of  Act  I X  of  1672 1  even  if  the 
•ale  were  invalid,  the  plaintilte  were  ni>t  mtitled,  oco- 
■idering  th^  eoadoet  in  dealing  with  the  ooal,  and  the 
concealment  of  their  iaioreit  In  tbe  pnrcluM,  and  in  the 
abeenoe  of  Mtiafaetory  oTidance  of  wliat  nltimatdy 
bacameof  tbeooal,toreooTeraay  damasw.  BvaxuMV 
c.  Atsall  .  .    UB..'~ 


].  I..  B.,  »e 


1.74. 


See  ASHmTBTBlTIOv  BOKn. 

[I.  Ih  B.,  10  AIL,  88 

See  COKTBAOT— AmBlTtON   OF  COMTSAOT 

— ALnRATKm  ar  Com. 

{Z.  L.  &,  1  Kad.,  848 


GONTBAOT  ACT  (IZ  OT  187% -Aratwanf. 
Sf  Damasib— Hbabcbb  An>  Abbbbbmbbt 
01  DAiuaBB — Bbbaoh  o*  Cov^tAon, 

[90W.B^481 

1. 1-  B..  8  AIL,  988 

1. 1..  B,  IS  Bonu.  94a 

1. 1..  B,  as  ICad^  «6S 

8  O.  W.  H.,  48 


priet«r  J 


■'■^9- 


bg    a  Joimt   fro- 

Bfgai    Taaamey 

—Kttbtliat  tatimttd 


tor   for   on 

(Vin  of  1886),  *.  S9  (h)— 
prior  to — Cevnuaafor  a  higher  role — Snlaarmmeal 
ofrettt—Brngitl  StHt  Ael  (VUI  qfl869J,t.  6.— la 
a  kabnliat  eiecnted  in  1S81,  H  wai  rtipnhted  that 
npon  the  eipirjr  of  the  term  of  levcn  reara  fixed 
therein,  a  freah  lease  ihonld  be  ezecnted ;  utat  diDiild 
the  defendant  cnltivate  the  landi  without  ezecaUng  a 
freah  Icmbnliat,  be  woold  pay  rent  at  tbe  rate  of  tt4  a 
lugha (a rate mnch higher tbu  that  fixed  fcrthetermX 
So  froA  kabnliat  wm  executed  on  eii^  of  thetena, 
and  the  pl^ttlF,  a  part  proprietor,  collecHng  rent 
•eparatelj,  brought  this  rait  for  arreare  of  rent  at  the 
new  nte  of  Ri.  The  defendant  objected,  inter 
atid,  thai  tbe  plaintiff,  tteing  a  part  pnpnetor,  wa«  not 
entitled  to  rae  for  enhanced  rent,  and  Aat  the  •tipola- 
tion  for  the  higher  rate  wai  a  mess  threat,  and  not  In- 
tended to  be  carried  ont.  Ttis  flnt  Cmut  gaTO  a 
decree  at  an  enhanced  rate,  or  ao  addition  of  two  annaa 


miMod  the  whole  nit,  on  the  gnmnd  th«t  the  eolt 
being  one  for  mluneed  rent,  and  the  plaintiff  a  part 
proprietor,  the  rait  did  ni^  lie.  Held  dtat,  the 
Eahnllal  baring  been  execnted  hefwe  the  Bengal 
Tenancy  Act  waa  posaed,  tbe  pmoat  caae  did  not  come 
within  the  operation  of  that  Act,  and  the  plaintiff,  al* 
thongh  a  part  proprietor,  could  bring  thia  anit.  Sam 
Chwtdtr  Chaetratulls  V.  Qiridh»r  D»H,I.  L.  B., 
Id  Calc,  755,  followed.  Seld  by  VKanta  and 
Qbobb,  JJ.  (Bakpoti,  J.,  Aaaenting)— That  the  ad- 
ditional rcDt  was  intaeded  to  be  oR^oeable  coly  aa 
default  to  eiecnia  a  freah  kabnliat,  and  the  ao>called 
agreement  to  pay  at  the  mhanoed  rate  of  Bi  waa  in 
tbe  natnre  of  a  penalty.  Seld  by  BAKnMl,  J.— Tha 
plea  that  the  rate  of  i(4  waa  a  p^alty  waa  not  taken 
by  the  defendant  in  his  written  itatamait,  and,  in  any 
case^  tlia  atipalation  did  not  oome  witUn  the  pnrriew 
of  a  74  cf  the  Indian  Contract  Act,  and  the  anit  waa 
not  for  eompcDaation  tor  breach  of  ocotraet,  bat  for 
roit  at  a  rate  which  thedefett&at  hasagraadtopay 
from  aeeat^itime.  AH  also,  that  a  W  r£)  of  flu 
Bengal  TenaBcy  Act  baa  no  retioipeetiTe  rifac^  and 
doea  not  apply  to  tbe  preaent  kabaUat,  whldi  waa 
eieontad  bdore  the  paaaing  of  tliat  AoL  nat  a  f  of 
Bengal  Act  TIU  of  1869  cDd  not  debar  an  agrMmeot 
W  Ml  oooapaaey  r^yat  to  pay  whatevei  rate  he  pleased. 
Bom*e  Mehari  t.  Suitdar  Lai,  I.  L.  it.,  U  ML,  JM, 
referred  to.  TajniniBO  NABAm  Sdtos  v.  Bavai 
Su»a L  X..  B.,  aa  CM«L.  86» 


lizcdbyGoOt^Ic 


DIQEST  OF  CASS3. 


(    171S    ) 


XXfNTOACt  ACT  (IX  OW  iffiay-eotiimtd. 

1,    ■.    70—Oo<Mr»mMtt    enrraMy 

•o(a,  Tiejt  tif.—A.  Oofemment  eaxienej  note  wm 
•tolen  from  Ami cMhed by  fi  in  good  &th  far  C. 
On  tb«  coDTicUon  of  C  for  theft,  the  Maglitnite 
avdei«iltlMDot«tiibepTOito£.  ^ii^talMto  the 
8«nii>iM  Judge,  wlw  wM  nt  oi^on  tb*t  ha  wm  not 
ConpettBt  to  tnteif«te  m  a  Court  of  Appal  under 
1.  419  of  the  Crimiiial  FrocednM  Code,  but  tnb- 
nutted  the  ewe  for  the  orden  of  the  High  Conrt. 
Said  thM  the  proTinone  of  e.  76  of  the  Contnct  Act 
did  cot  ■Fplji  u  the  change  of  >  cmreBo;  note  for 
monejr  iiDot  ftcgntr«ct  of  Mte,  and  that,  u  the  note 
eame  hourilj  into  Uu  hancto  td  B,  the  aider  of  the 
Uadetnte  wu  lisht.  Bxmii  t<.  Josishub 
MooHi        .        .        .        Z.  Ih  a,  S  Calc,  878 

<to<> — Cfoedt. — A  OovemmBQt  cniiaicy  note  a 
nofgooda"  witUn  Uw  meaning  of  the  Craitract  Act. 
Is  Tn  lutm  oi  ItiaHnx  .        1  C.  Xi.  B«  S88 

1. •,  nSaU  o/goodt—Meertaiatd 

ffeod$—Tra»^/hr  of  omt*r$kip-^Cimlract  Act,  i.  88 
— Breadi  of  iwra^y— (VJtuaiy  diligeme*.—A 
contncted  with  £  to  mD  Un  V76  BMnndt  of  rice, 
th«  whole  contents  (d  %  certain  gahh  at  KiUjgange 
(near  which  place  B  rended),  ik  a  oert«in  rate.  £ 
p^d  to  A  ccrtun  eameit-nioney,  and  agreed  to 
(anore  the  whole  ef  the  rioe,  after  wriglung,  tat  or 
before  a  ceituD  date.  B  tnoafemd  hU  contract  to 
C,  who,  throQgh  hie  Krvant,  took  deUreiy  from  A  of 
180  mavndi,  pajlng  to  A  B1,(N%  bnt  raheeqnentl; 
Befoaed  to  take  iAywg  of  the  reddne,  aa  he  allestd 
it  to  be  of  inferior  qnallt;  to  that  ctntnotad  lac- 
The  goUk  WM  acddnitallj'  bomt,  and  the  reddne 
of  the  rioe  deetroy ed.  In  a  niit  by  ^  to  Tecorer 
floiB  B  the  balance  of  the  pnrehiaii-  money  (after 
dedncting  the  payment!  made}  nnder  the  oontraet, — 
BtH  thtt  the  Mle  wai  complete,  and  the  owner> 
ehip,  with  the  Mk  of  Ioh  in  the  ilee  foMt  paoed  to 
B  nnder  m.  TB  and  89  of  the  Contnct  Aoti  bectnu 
the  oonttact  wa*  for  "aaceiiained  gooda"  for  which 
B  h*d  paid  auneat-money  and  taken  part  deliTcry  i 
and  that  it  waa  not  op«H  to  B  to  rcxnnd  the  nle  on 
alleginr  and  proving  a  breach  of  wananty  on  the 
pwrt  of  .^  nn]«  he  coold  bring  the  ca«e  within  the 
fmvinona  of  a.  lOi  tmt  tl>t  he  wu  puclnded  from 
BO  doing,  heoanae  he  might  have  diMovered  the 
inferiority  of  the  qnality  A  the  rice  by  aiing  "  ordi- 
nary dUlgcDce."  Sbo«bi  Mosim  Fu  Chowdski  r. 
Holo  KutSTO  Pospu     .  L  Ih  B.,  4  CkIo,  801 

&. 8«U  of§9oi»  hf  dtterip- 

ttew— i'aralaMr'f  rigki  ie  r^get — Whtiker  gocdt 
aeeordimg  to  eoniraci  or  aof,  Aow  nltvamt — Dtli- 
vuj  <^f€ui  oftkagooit — Smitfor  pricei  ofgoodi 
r^nrltd—C<mtract  Act,  I.92.—B  t  (ffreedtobny 
fmm  JH  S  Are  balei  of  chromfl  onnge  twiatt,  "or 
any  part  thereot  that  may  be  in  a  merchantable 
condition  ta  CUg^  of  Camiridft,  or  other  veaad  or 


—  -  .  -  >ibenat  ta  mnohperlUilobt  paldtor 
o  or  be£«e  delivery.  B  JT  took  ddirery  of,  and 
fiA  for,  only  eae  bale,  bat  rejected  the  othen. 
Jf  B  btcnght  a  enit  for  Uie  price  of  the  fottr  balsa 
wjeeted.  Bttd  that  the  property  in  the  gooA  did 
*ot   paai  to   the    defendant   by  the  teme  of   the 


COXraiRAOT  AOV  (IX  OF  287SHeMMiMf. 

eontract,  nor  waa  the  delivery  that  w*i  taken  by  him 
of  the  one  bale  a  delivery  of  "  part  of  the  goodi " 
within  the  nuaoiiig  of  et.  7a  and  98  of  the  Contract 
Act  i  the  inil*  therefore,  did  net  lie.  Bald,  alio, 
that  the  qnettlon  whether  the  detogidant  waa  ntitled 
to  refnie  the  good*— in  other  word*,  whether  Iha 
gooda  were  acoordiag  to  tbe  coBtract  or  not — waa  one 
that  wai  nnneoeaary  for  the  pnrpoeea  at  tlM  pnaent 
■nit,  but  it  wonld  have  been  oUiarviae  if  Oe  mit 
were  one  for  damages  on  the  gronnd  of  the  defen- 
dant'* nfnnl  to  accept  the  good*.  A  piiriiliaaiir'i 
right  to  reject  gooda  by  icaaoD  of  their  not  anawering 
the  deaorlptim  in  the  contract  may  be  independent 
of  the  qnertioa  whether  the  property  in  tlu  gooda 
ha*  paMcd  to  him  or  not,  IIhohbll  Eiid  ft  &.  r, 
Biiu>H>  DosB  Khmitbi       .  L  Z*.  B4  Ifi  Oala.  1 


B*9  AvriXixiiurF— SuBnoTi  car  An^oH- 
Mun— ARXviTr  ob  PvrNov, 

[X.I»B,eAll,«M 

8.88. 

8a     aiflHT    at    Sua— CoHTUcn    ok 
AasmisHTi. 

[L  Ii.  &,  15  Bom,  1 

iSai(  far  damagt  far  imt-dtli' 

very — Oblifotiom  la  dtlitm: — In  a  nit  for  d»o>' 
agea  00  aoomnt  of  Uhire  to  deUvw  good*  (knlaye) 
S0I4  wlure  the  orattraet  waa  to  driver  by  wdghl,  ths 
wmghment  taking  place  in  the  idler^  own  pre^^Mt^ 
—Betd  that,  ae  plalntifb  dU  not  apply  for  delivvy, 
the  edkr^  defcndantit  were  not,  nnder  the  CMitiaet 
Act,  «.  fiS.  bonnd  to  ddiver  the  gaoda.  Kaxoo- 
MX  SXDUB  ft  Qflur  Cxunt  Nowi.trcxR& 

[MW.B^ITS 

B.94. 

<8m   Coirnuoi— CovRBiranoM  ev   Cov- 

Tuois        ,         Xli.!La4CWa_S 

I^B^LA^lld 


-  B-IOT. 


O- 1^  S,  U  BoBL.  67 


Ste  CoBTKurr— Bbuce  01  CkorrXAcr. 

CL  I..  B.,  84  Oalo.,  124. 177 

X  Ih  B..  10  AIL,  686 

I.  !<.  B,  S8  IDuL,  18 

I.L.B4,  a6CRl<!.,D06 

aaw.iir.,883 

Baa  DuusiB— MsABiTBK  Aim  AusBBitniT 
Oi  OiKiau— Brbifth  0>  Comtbaoc. 

[Z.  Zi.  &,  S4  Calo.,  194, 177 

I.  Z..  B.,  18  All.,  686 

Z.  Ik  B«  06  Oftlo.  606 

9  a  W.  IT.,  988 

LIt.R,8S][md.,18 

Lioa 

Sta  Dnimx  Okksb. 

[L  !•.  IL,  e  Btmi,  601 


lizcdbyGoOt^Ic 


CX>NTBAOI'  ACT  (IX  OF  187S)— ooaft»»rf. 

I. axoep.     1—Potnn  ion 

pf  gaadt  ig  parton  ot\er  tka*  oumar—TUlt 
cowBtj/td  bf  vtmtor  to  ttndte, — The  pUintifl  let  to 
D  a  piuu  on  hire  ma  the  foUowins  tenni : — "At  BSD 
p«r  month ;  if  duly  nud  for  and  kept  three  jnn, 
■ball  then  become  t&e  property  of'blrer."  xlieie 
tcnu  were  embodied  in  a  Toncher  which  wh  i^ed 
b;  D.  Tlie  montlily  luie  wu  not  neularij  p^d, 
and  Uto  pl^tlfh  med  for  and  obt^oea  a  decree  lor 
a  porUciu  of  tlie  Iiire  up  to  May  1878.  Subeequentl  j 
in  ttiat  month,  D  eild  the  piaoo  to  tlie  defondant, 
who  obbdned  delivo';  of  it  in  Jnno.  In  a  nit  bj 
the  {d^US  in  ttovei  for  oonvenlMi  of  the  jriuM),  tiM 
Jn&e  fmiDd  that  the  deten&ot  acted  in  good  Uth. 
H»ld  ttMt  the  pcMorion  aoqnlred  by  D  wae  not 
}KMnedon  by  eonecnt  of  the  mrner  iritis  the  meaalng 
of  (.  106  <^  Act  IX  of  18?a,  entep.  1,  and  that  ha 
did  not,  bj  Mle  to  tlie  defeodant,  tnmter  the  own^ 
ihlp  In  the  ^ano  to  him.  Eicep.  \  at  u  1<I6 
doea  not  ^iptj  whse  th«e  i«  only  a  qndlfled 
powewion,  nohaaaUrertf  ||Dodihai,or  when  the 
poMBidon  ii  fin'  a  nerifie  purpnae.  Qubvwdod  e. 
HoHiunra    .    19  B.  lb  IL,  49 :  fiO  W.  &.  407 

a.  Pouutio*   mtk    oointmt 

Hf  imn»r—BailmMi—Sinlt*—Sale  by  baiUe  of 
good*  bailed— TifU  of  twailee.— The  genetal  role 
laid  down  by  a.  lOS  of  the  Contract  Act  that  no 
aeller  can  |)*e  to  a  bnyer  a  better  title  tlMn  be  Iva 
Umaelf  ii  qnalided  by  moep.  1  to  that  aeetton. 
Bnt  the  poneaaon  contemplaMd  by  tbat  rzeepUoo 
doea  not  eitend  to  erery  eaae  of  detentlaa  of  obatteli 
with  the  owner*!  oonaent.  The  ezoeption  baa 
particmlar  relatiw  to  the  caaea  of  peraom  allowed 
by  owneri  to  have  the  indicia  cd  [Koparty,  or 
pnaefwlnn  onder  each  circnmttanoea  a>  may 
natunily  iodoce  othva  to  n^rd  them  aa  ownon, 
and  eonititnting  aome  degree  of  negligence  or 
defect  of  pcecantion  impnt^le  to  the  farne  owncn. 
Wbcr^  howerer,  the  detention  of  a  chattel  i* 
allowed  tor  a  paiUettlai  Umlted  pmpoee,  there  !» 
not  a  poeacaBOD  ineh  aa  ii  raqnired  by  the  eieep- 
tton.  In  the  caae  of  a  gratiiituaB  bailment  of  a 
chattel,  the  poausnon  lonain*  conetmctively  with 
the  owner.  S  left  with  C  a  boflalo  and  a  calf,  to 
be  taken  care  of  dnrfng  hi>  abeenoe  from  home. 
O  eold  tilt  anlmaU  to  Jf.  S  med  to  recover  them. 
Sgld  that  the  b^Iment  by  5  to  (7  waa  a  gTBtoihniB 
one,  or  elH  a  mere  cortody  by  C  for  S ;  that  8  waa, 
therefore,  at  the  time  of  tale  in  conttracUTe  poeee^ 
don  of  the  animali,  and  C  coold  not  tranafer  to  Jf 
an  owneralup  that  he  had  not  hhnaelf.  BRinciB 
llDKimsAs  V.  HOKiiruL  Jasttbak 

[L  Ii.  B.,  U  Bom.,  704 

a.  194. 

Sta  TounreixT  Patxbxt. 

[L  X..  B,  14  BonL.  989 
n.  US-147. 


See  PbUKIIVU.  1X0  SOBBTr~BtaHT>  ahs 

LuBiLima  07  Suumrz. 

[LII.&.IAU..487 


OP  CA8B9,  (    1720    ) 

CONTRACV  ACT  (EC  OT  18»}-w<tf>Maf. 
1.198. 

'Sm  PKHciPAimBnnY— Biobtb  A!n> 
LuBiiiinn  or  Suurr. 

14  a  I..  &.  145 
8m  Strun— Lusiurr  o*  Sitkitt. 

[L  I..  &,  19  Bom..  697 

•.wa 

8—   Amu   >o   Pbitt   Comon^— Stat 
Of  BzKnmo*  nntaa  ArvMLu 

[I.  I..  &.  18  Mad.,  140 
8m  MnoB— Cum  vnxK  Boicmt  Uman 
Am  (XX  01 IBU). 

D:  Zh  &,  18  Bom,  94B 

1.181. 

SMQVAXAxm. 

a  I^  &.  10  AIU  SSI 
Sat  HmiF  Law— Dnn, 

[l.La,U]Cad.,S73 

M.18%U8. 

St  Bill  or  KunuiniB. 

p.  I.,  a,  8  0*10,174 

Ba.l88-14& 

Sm  Caau  inn>iB  FumPA£  um  Bummty. 

U.  14M49. 

8m  VovBTtAXi  FATioira. 

[X.  I..  B,  U  Bom,  980 

B.149. 

8m  Qvixutm  .  X  I>.  B,  e  lEmd,  406 

aa.  148-181. 

Sm  Cases  vkdix  Cabbibu. 

Sm  Caui  Trnsift  Bailwai  CoiCFAm. 

as.  160,  iBi,  isa 

Sm  Okitb  ov  Pxoor— Bailuht*. 

[I.  I- B,  0  AU,  888 
a.  161. 


Sm  HonL-KBFBx  aid  GinaT. 

[L  L.  B.,  89  AU,  104 

a.  17a 

SmBailkbr       .    LI..B.,eAll.,139 
SMLm    .        .  I. UB., 8 Gala, 819 

a.  171. 

Bee  Anoanr  un  Cunr. 

CLI^B,6  0ala,I 

AfBAHEBBa    .    I.IhB,10JCad,984 

Sm  Lmt  .        .     1. 1..  B.,  8  Oalo,  819 

(X  L.  B.,  18  Bom,  814 

a.  178. 

SmUmx  .    I.  lb  X.,  18  Calo,  878 

CU  B,  18  L  A.,  78 


lizcdbyGoOt^Ic 


(  im  > 


DIOBBT  or  CASES. 


CONTBAOT  ACV  (IZ  OF  187S>— stmliMMtf. 

L    Ctttedg      t^      MmM( — 

PiMMUHNt— PIci^^  .y  joixJ*.— A  lOTUt,  snttoitfld 
by  hli  miitreM  with  tiie  cnitody  d  goodi,  pnmed 
tbem  dnrim;  Iwt  kbtence.  Toe  nuireM  ned  in 
(r0ti«r  for  the  goocU.  A>U  tlutl  tha  etuiod;  of  tha 
•ervuit  WH  not  "powaricn"  within  th«  nwaidi^ 
of  ■.  178  of  the  CoDtTMt  A«t,  wd  tlat,  if  1m  wai 
to  Iw  regudtd  h  iMTing  taJun  the  eoodi  into  hi* 
poMeariiA  for  the  porpoM  of  pkwn&ig  thenii  tli« 
cut  eaine  witUn  the  Motnd  pioTlao  t»  that  McHon, 
Hid  that  arOMidliigly  Uie  mUoi  ironld  fie.  Biddo- 
■man  Dixn  DiKn  f^  BmtBUC  BnawKOTB 
Dabbb  Dun  c.  SooBtn  Dia  Mrouoz 

[X.X>.B,4Cftltt,407 
80. 1..  XL.  388 


<S^  QXBUWOOD  e.  HoLQuxm 


paB.KB..4S 


to  the  pUntilPa  place  of  bnnneia  in  Calotte  and 
lepreatmting  to  him  that  ha  wanted  aome  jewdlery 
on  inipection.  and  would  purobaae  it  If  he  <Bd  not 
retain  it  wUbin  tan  dayi,  obtajned  from  the  plaintiff 
a  qnantity  of  Jewellery,  depndting  ai  atcoritj 
Ba,000  with  the  plvntU.  Q  having  thua  obtained 
the  jewellery,  took  it  to  £  at  hia  nddencew  which 
waa  ont  of  the  loc^  limib  of  tha  jniitdictioa  of  the 
Court,  and  pledeed  the  jewallerv  to  X  tor  B8,000. 
In  «  mit  bnmgnt  agaiiut  Q  and  K  to  raooTer  the 
jewellery  or  ita  ralne,  G  did  not  appear,  ftnd  K  alone 
defradad  the  mit.  StU  that  the  pUntiff  wia 
entitled  to  recover  the  jewellery  trun  K  under 
K  178  of  the  Cuntraet  Act,  &  having  obtained  it 
from  the  plaintiff  by  an  offimce  or  frand  within 
the  mewing  of  that  acction.  KunoK  Chvbk 
SaiR  •■  QOf  ALKiBio  Pauut 

[I.  I..  B,.  8  Oalfk,  994 

3.    ^ „ — . .    puSgtSnul«mi     (Md 

wi/i — Potretiiim  rtqmirtd  Jbr  valid  pledgt, — ^nie 
^untiff  nied  to  r«eover  from  Uie  defendant  the 
Taloe  of  certain  ornamanta  dedged  with  the  defen- 
dant by  tke  pMotiff  a  deoMod  wife.  The  id^ntiff 
and  hU  wife  bad  lived  togethor  t  and  tha  Utter,  with 
the  knowledge  and  omaent  of  tha  plaintiff,  had 
ehai^  of  the  le»el-«aae  owteining  the  ornanMnta 
in  qneatinn,  wUoh,  bowertr,  bdongad  «ichid*ely 
to  the  pUatiff.  Withont  tht  knowledge  <m  eonamt 
of  the  pluntUt  Ua  irif  a  pledged  tluea  emuMnte 
with  the  defendant  aa  aaenrity  for  the  r«pajmttit  of 
ocrbtin  [oinniaaory  note*  paaaM  by  her  in  f  avonr  of 
Oie  defendant.    After    hv    dc^ 


defendant  tot  the  valae  of  the  ornamenta.  MtU 
Uiat  the  pUnttf  a  wife  had  not  In  tha  beginning,  nor 
HU  ahe  iiibMqnently  *oqnire,  each  poaacanon  aa 
would  validate  Ute  ^cdse  by  vtrtne  of  the  ptovi- 
done  of  ».  178  of  Ibe  Contract  Act.  To  create  ■ 
pledge  nsder  that  aecticn,  the  pledgor  mntt  be  in 
jnri&al  poaaeaaon  of  the  gooda )  mere  onrtody  will 
not  toSoe.    Bkuxm  n,  Hdkka  Kbua 

tl*  L.  B.,  U  BtHO,  468 


COin?BACT  ACT  <IX  OF  IfftVt-eonHn*^: 
a.  199. 


>  SB.  9(0.918. 


8»t  Lnaxt-iiot  Act,  1877,  ixr.  89. 

[L  Xi.  B.,  19  AIL,  6A1 

j^M  FaaarUi  tsa  AeixT — Liabiiitt  or 

Aonn    .        .  1. 1..  B.,  IS  All,  B41 

[L  lb  B.,  96  Gala:,  716 


■■.90^908. 

Set  PfturaiFU  AMD  AaiKt-~Rtvtxii!noTr. 
[I.  li.  B.,  B  Bom.,  ass 
L  L.  B.,  94  Bom.,  403 


SB.  917. 99L 

Sethan         .    I. lb B.,  18 Bom., 809 

-  a.ssa 

Set  CaAXTiB  Pabtt. 

[L  lb  B..  7  Bom.,  61 

Btt  Pbikoipal  ass  AaBHT— Liabiliti  or 

Aarara    .        .    I.  Xh  B.,  B  Calc,  71 

n.  lb  &,  6  Bom.,  SS4 

1  Zb  B.,  17  Csl&,  448 

I.  lb  B.,  92  Bom.,  764 

B-aSL 

8tt  CoMTRAOT— ConnBtrcmoK   or   Con* 

Tuora    .        .    I.  lb  B.,  94  Oalo_  8 

[lb  a.  98  I.  A..  110 

BB.  981,  989, 988, 984. 

iSae  PuiroirAL  ahv  Aonra — Liabiutt  or 

PsixoirAK    ,    I.  lb  B^  4  Bom.,  447 

[L  lb  B.,  e  AH..  881 

I.  lb  B.,  98  Uad..  667 

1.986. 

Am  Csabibb  Pastt. 

[I.  lb  B.,  7  Bom.,  61 

Btt  BiSHZ  or  Suit— MiBBrFRiBniTAnov. 

[L  lb  B.,  94  Bom.,  166 


L  lb  B.,  4  AU.,  74 


Sat  HiNvu  Lat— Joan  pAwir— Dbbtb 
UO)  Join  tAxn-1  Bdsisi«& 

[L  lb  B,  8  Cole,  78s 


lizcdbyGoOt^Ic 


DIOBST  O?  CASB9. 


(    1»«    ) 


OOXrfBACV  ACT  (IX  OT  16TS)-a(Hrf;»«d. 
—  •.849. 


-a  PUTBXXSSIf — DlMOLtmOB  01  FtBT- 

9B  W.  a.,  40 
[L  I-  a.,  10  C«la.,  668 
8m     pAsTniBJSiT— Sum     sasFBomra 
PABTnnsBin  I,  Xh  B^  96  Calc,  SSI 


8a*  P^BTlrlxgBif— Dnsoimoir  ovFlBT- 
nasBiP  I.  Ii.  B»  8  Gala,  678 
[LZ..BV9KML.S49 
■.96S. 


8»t  CoDBX  Fkm  Aet,  fl.  7, 01.  4. 

[L  Zk  R.,  a  BouL,  148 

I,  Ih  B^  7  Bom.,  laS 

IS  O.  L.  B.,  160 

&a  CODVT  FbU  \m,  lOH.  I,  OL.  1. 

[L  I..  &.  7  BonL,  636 

iS^  JttBUDiotiox  OF  Gtil  CoiraT— Pa**- 
nmanp  L  L.  B^  7  AIL,  827 

Sm  PutTXBBBiiiP— DiBHWOTioa  as  Pibi- 
HHMHig       .    X  Xk  B,,  10  Oalo.,  660 

Sm  PistntBBBir— SviTi  xiaFBOrnia 
pAxiHBEaHiFB  I.  Ii.  B.,  S9  CaJo.,  688 

£!»  B»  JUXICU.U— Mi.TTBU  IK  lUVB. 

[L  I..  B.,  as  Cftio.,  ass 

<Sm  Tiluatk»  o»  Soti— Sutm. 

CL  L.  B..  fis  Oalo.,  eea 

1.  JaT%idiatie%     of    Ditlriet 

Court— Bmit  for  MuQMi<m  tf  fart»»r*hip  ami 
ftr  aec<mlU. — ^ni«  ndt  mi  brought  for  ft  duulntiaD 
«f  pMtatrthly  bttwran  plualiff  Knd  flnt  defendant, 
Ukd  tor  an  M«oimt  m  betwetn  them.  It  wm  allied 
in  the  plaint  tkit  pUinUtt  and  flnt  defendant  entered 
into  paTtnmJilp  in  IBM  (o  wod:  •  jangle  In  the 
KoiUi  Aieot  DitbM  vhii^  had  been  icMed  to 
^Untiff  foE  thrae  yean ;  that  fourth  defendant  ww 
nbteqamtly  admilited  a  farbier,  and  that  the  ccn- 
tiaot  waa  tallied  co  nnder  the  ityle  of  A  T^"  C0.3 
Out  in  Maioh  1867,  tonrth  defrndant  took  up  a  oon- 
tract  in  Hadiai  and  antMHr  ftenetd  partnenbip  waa 
ntabliilied,  of  which  f^tlaiHt  and  tint  drfendant 
we  nemben  i  that  Oie  fnndi  of  the  finrt  Ann  became 
inoorpoiated  in  the  aeoond  Srm,  which  waa  ttyled  K 
T  Jf-  K,  and  that  thi*  finn  nndortook  MTaal  oan> 
tractain  Hadrat  and  Chin|;lM>nt ;  Bnd  tually,  that  Uu 
ontM  of  adtkn  waa  the  Ktual  ot  flnt  defmdant  to 
Moinmh  and  aecnad  In  Nortb  Anot  Dlitriet,  where 
all  Hifl  defendant*  redded  perrnwwrfJy.  nuDidrict 
Judge  dinained  the  mdt  on  flie  grannd  that,  nndv 
1.  266  of  tlie  Ccotnut  Act,  lie  had  no  inriidictdan. 
StU  on  appal  that  the  Diitarict  Conii  of  North 
A  root  had  jnriediction,  a*  the  defenduita  were 
re^dent  within  the  diriiiet  j  that  the  proviaiaa  in  the 
Ciaitoact  Act  ii  p«ml«dfe,  and  doM  not  piohitnt  a 
■nit  olaewhera  than  at  Oa  jpaae  whene  the  paxtuenlilp 
wae  cairied  an  it  a  juQciont  gnmud  of  jtirijdicticn 


COin9LA03*  ACT  ffX.OW  1871Q— cMfiawdt 

erirta.  JA.VUI  Utxuuxi  v.'  StuvxiOAKtM 
THnumai»ui.vi     .       L  Ii.  B.,  1  Xad.,  849 

a. Jmrudicti»»  <if  J}utriei 

Court — Suit  for  tuijuitattui  ofaecommti  of  a  part- 
Mrtiip.— S.  366  of  the  Cknittact  Act.  while  it  tnabUa 
a  pailmei,  after  the  terminatiui  of  a  paitnenhip^  to 
apply  to  the  Diatnot  Cooit  to  wind  np  the  bounfM 
doca  not  take  away  the  ordinary  rietit  of  enit  in  any 
dvil  Conit  havii^  jaiMdictlon  to  Mve  the  aeeonnta 


8.    JmrMMiim    </  JNiMot 

Ctmrt—PiuititrAip,  Winding  up—TU  Somiag 
Civil  CouHt  Act,  So.  XIV of  18S9~Poawr  o^ Hit- 
triei  Jmdgt  to  reftr  to  AatUtant  Judgt  a  oaitfalliMg 
mnder  a.  iSS  nf  Coutraet  Aet.—A  preriooi  duMoIn- 
tion  of  paifaienbip  ii  neceaiary  in  order  to  give 
juriadictioD  to  the  Diatriet  Conit  nnder  ■.  26S  of  the 
Cmtiact  Aet.  Aoooidingly,  where  a  inlt  waa  in- 
■tttnted  in  tlie  Diitrlet  Conit  ot  AhmeMiad  by  aome 
mmben  of  a  pwtnenUp  (which,  boworer,  waa  not 
diaaolred  at  Uie  date  ot  the  ndt)  tor  the  windfaw  np 
of  the  bndneii  of  a  ginning  factory  and  fw  dbbSnit' 
hg  amois  the  efaardioldcri  any  anrplni  that  mblit 
remain,  aAer  pn><ridlng  tor  the  payment  of  tti  dAt^ 
nnder  1.  Sec  of  Act  IX  of  1B72,  and  the  Aidrtant 
Jni%e,  to  whom  it  wai  referred  for  trial  by  tira 
Dietrict  Jndge,  directed  the  ^Mjlntioi  ot  ttie 
Mrtnerihip  and  the  winding  up  ot  lt«  bndncaa,  tha 
High  Court  on  appeal  r  -   -■       - 


pl^ntift  t  ____        ____       

QmMt — Whether  the  Dittrict  3n^  had  power, 
nnder  the  Bombay  Ovil  Conrta  Act  XIT  ot  1368,  to 
refer  to  the  Awlrtant  Jndge  a  caie  (tJlisg  mder 
i-  366  of  Act  IX  of  1ST8.  BcnuMi  FAUiuBn  c. 
Cm-iBEBzxi  HAseoTiitDU  I.  Ih  B.,  6  Bom.,  0S 


Court— Winding  _ 

Court— Btnaal  Civii  CourU  Act  (VI  ^f  18IIJ, 
«.  2J.— The  Conrt  ot  a  Sabordioate  Jtdse  b  faitebv  to 
the  Conrt  of  a  Diatrict  Jndga  within  Uie  taevBing  of 
>.  11  of  the  a^il  Conrte  Ant.  Hie  word -may"  (d 
i.  sas  of  the  Contiaot  Act  haa  a  tomewhat  i^ikr 
tDrcetothewordi-itihaUbelawfnl"  in  a  rtatotc^ 
which  merely  make  that  legml  uid  poaaible  which 
then  woald  otbcrwiee  be  no  tight  or  anthority  te  da. 
And  the  wordi  "may  apply"  in  ^  wcttoo  create  a 
new  jnriidii^on,  which  mnit  be  (serdaed  itrfotly  in 
aaeordanoe  with  the  etatote  which  creatn  ib  »»t  b 
to  ny,  the  jniiaEctioD  created  by  the  aection  moat  be 
eurdaed  ezdnjurely  by  a  Coart  not  inferior  to  fiie 
CoDrt  of  a  Diebict  Judge,  within  tiie  local  limlti  dt 
whoae  joiiaffieMoH  the  pkee  or  prlndp^  plaoa  of 
bndntae  of  the  fm,  wU^  it  it  Knwlt  to  win  upi  la 
iltnatad.  It  wm  the  faitention  of  &e  Legi^Ktar*,  in 
enaeUng  i.  866  of  the  Contn«t  Aet,  to  create  a  new 
jnriidiciioii  to  ba  ezenJiad'fxclBdTdj  by  the  Ooait 
tA  the  Diitrict  Jndge  1  and  in  the  abaeDoe  fit  % 
•ontmct  to  the  contniry,  Ote  memben  ot  a  paiinn» 
lUp,  or  their  ruui  laaitidiTea,  eanuot  ebt^n  Ifte  lAd! 
Bteattoned  in  the  aeeUon  neept  by  reatntftig  to  that 
~  "      that  the  »Wnn«^£«- 


lizcdbyGoOt^Ic 


DIGEST  O;  CASB8. 


(  im  ) 


GOSTRACT  A^  (IX  OT  IST^—tomfitmtd. 

nnltM  Mp«i  Doidi  hftTe  b«a  «Md  for  (bkt  pnipou 
anttQ  J  kppliw  only  to  ths  joiiadietioti  td  the  mperior 
Conrti.  UdIcm  tha  jorudiction  ol  k  inperioi  Court 
b  expnadj  uid  elearl;  tmken  any,  laeh  jnrudf  ddon 
wiU  be  prtanmed  bo  cootiiiae.  Pbobas  Dob8  Uvl- 
uox  «.  BcBsiOK  Lai^  HtruiiaE.  Fbobas  Sobs 
IIULUOK  V.  KiDAB  Nats  Mulliox 

[I.  I,.  B,  7  CbIc,  1&7 :  B  C.  Ii.  IL,  SS9 
8.  ^^~~^^—^^—  Jvritiietio»  of  Ditlriet 
Oomrt — 8mt  to  tewd  %p  partuerthip  firm. — A  tnit 
to  wind  Dp  tbe  bnniiMi  of  •  purtuerihip  flmi,  to 
|iMvidB  fcK  jwyiKMt  «f  ihe  d^bti,  ud  to  diitribnte 
the  anrplBi  uoor^JW  to  the  ihuw  of  tlw  pwtoeh 
mpcetfrely,  ihoidd  be  brought  In  the  Coort  ol  the 
IMitrict  Jndge.  Bax  Cewdbx  Siuha  t.  HAKiOx 
CHirxDRft  BAjnETA 

[I.Ii.B„7CaIo^428:  0  a  LB,  167 
JiH^dMiom  of  JDiHriet 
I  to  pariaeniip — Jurit- 
t  Judge — Trmt^fer  of 
aa*t  hg  Stgi  Catrt. — A  ratt  threihig  *  dsdantum 
that  cntiin  other  dtfantbnti  wen  pi^er*  with  the 
Srit  ddMidut,  that  if  the  partUMihip  ihoold  be  hdd 
to  be  tobditing,  it  might  be  dJMd*ed,  or  that,  if  it 
kd  omwd  to  eidrt,  the  date  of  iti  tendnation  might 
be  fixed,  and  that  hi  either  event  a  liqnidatOT  miglit 
he  qipointed  to  take  an  afconnt,  and,  after  NaliAiK 
■Met*  and  diacliar^lag  tiabilitUa,  might  be  ordered 
to  pay  a  ihare  to  each  party  ant  of  "--  *■' 


e  Judge.  The  High  Co«it  mbaanentlT 
.  tt  to  ite  own  file.  BOd  that  Oe  nitt 
waa  not  one  fklling  wttiiln  the  porrieir  of  e.  MS  of 
the  Contiaet  Act  i  bnt.  aanmhig  that  it  ma  ineh  a 
■nit,  and  tlu  Babonfioite  Jndga  had  no  jntia&tJou, 
the  High  Coort  wai  ncvwthdeM  CMopeteot  te 
tiwufcs  it.  Haxubor  v.  Duai  an>  iMtrDon  Bake 
[I.  Zk  B,  4  AIL,  ^7 

7.  Jmntdietiom  of  Dittriet 

Comrt — Smit  /or  proflU  cf  a  Mp — Co-mmttn  i»  a 
thip—Parimgrrkip—Cowiraet  Ael  flX  of  1871J, 
*.  239.  ttlM.  (eJ—J»ri»diotio»  of  DUtritt  Jwig*. 
—1^  fitet  tliat  lereral  penoni  are  co-oimen  la  a 
ship  doet  not  maks  thinn  partncti,  and  it  b  Dot 
neeeaary  tliat  a  mlt  bj  one  co-owner  aninit  the 
tnanagi"g  owner  or  ■hip'i  hngband,  for  hb  iliare 
of  the  profit!  made  by  the  ahlp  before  the  liai 
iMen  fold,  iliODld  be  wonght  in  the  Conrt  of  the 
Diitrtet  Jndge  onder  i.  866  of  the  Contnet  Act,  bnt 
taeh  init  may  ba  brooglit  in  the  Conrt  of  tiie  low«ft 
mda  oompetent  to  try  it.  BlSBB  Au  e.  Buan 
BtrxMAXOOU 

[t  I..  B.,  8  Csle.,  lOU  :  10  C.  L.  B.,  606 
-  J»rirdictio»    of   lAttnel 


di^bute  tile  pnifita  b  not  cogniiable  by  a  Conrt 
■ubar<Bn«te  to  a  Dbtrict  Court  by  viitne  of  b.  266 
of  the  Contract  Act.  Baicatta  e.  CHAirssA 
8UAXA  .     I.  Z,.  B«  6  Had.,  ase 

8, -. Jiin*dkitie%     of     HUtrict 

Cowrt—BmU    for    di*tolKtio»    cf  f<H-t»»rtkip~ 


OOXTFBACT  ACT  <XZ  OF  187S>-<wtfMa«fi 
Fuialiig  ofdteni  in  aoaord<Hiet  vUi  ateard — Civil 
Frocedmrt  Code,  :  916,  Ch.  XXXVII—AiUlra- 
tie*. — A  mit  for  dbailntioti  of  a  partncnhip,  tehing 
tiie  acconnti  of  the  firm,  and  a  dedaratioa  of  the 
plaintiff*!  right  to  a  eertaia  i&are  in  the  debta  das  to 
ttie  firm,  vat,  with  reftrenca  to  the  valoe  of  tite 
■nbieci'mattrr  of  the  nit,  inititnted  in  the  Omt  of 
a  Ifnnidf.  TIib  matteia  in  diftarotee  in  the  aait  wan 
ertDtqallyrefeRedtoatUtiaUan  vnder  Ch.  XXXTII 
of  the  Code  of  OivU  Fnoeduth  atid  an  award  waa 
giran  daclaiing  the  pbuntifl  entitled  to  iCMTtr  • 
ocrbua  eam  frnn  the  defendant.  Jndnoeiit  and  a 
da^ee  were  giToi  in  aceordanoa  wiUt  the  award, 
tiild  that  the  anit  waa  not  an  applieatioD  of  the 
natnre  mentioned  in  i.  SG5  of  tlie  Contract  Act, 
1871,  bnt  a  anit  of  the  nature  mantioaed  io  i.  SIS 
of  the  Civil  Procedure  Code,  and  waa  therefore  not 
cogitiiable  in  the  Diitrict  Conrt,  bnt  in  the  Conrt 
at  the  HnDU^  Profod  Dou  ituiliek  v.  Sunich 
JLall  MuUtelt,  I.  L.  B.,  7  Cale^  157,  »nd  £av 
Clundtr  Slaia  t,  MaMst  Chnmdtr  BtuUkaa, 
I.  L.  X:  7  Cole.,  S28,  ffimented  from.  Kauam  Das 
e.  Oahsa  SiBAi    .  X.I..B.,BAU.,eeO 

la  • Jwritdiction  qf  Diitrivt 

Coti — ParlMrAip  »mit — SnhotOinale  Court — 
DiuoUftiqu—Wromg—'Damaott—Codt  a/  CiM 
Proetduv,  Jet  XIV  nflsS),  $.  21B.~k  aoit  for 
winding  np  an  expired  paitaerddp  can  be  bfonght  in 
the  Dittriet  Court  undsr  a.  266  <rf  the  Contnwt 
Aot  <IX  of  1S7S)  and  a.  Sift  <^  the  CivU  Pro- 
cednreCode(AatXlTof  168S}.  Bat  the  jnrbdiction 
of  the  ordinary  Conrti  b  not  annulled  by  the  vpeoial 
jurit^etioQ  aiaigned  to  the  Diatrict  Court  by 
■■  i!66  of  the  Coutrar*  Act.  Any  aaa  havins  a  oante 
of  aetioe  arinng  out  of  partnerahip  tranMbdioni  may 
ana  the  person  liable  in  the  ordinary  Conit.  The  jnria- 
diction  of  inch  Conrt,  howcTer,  doea  not  extend  to  the 
caaa  of  a  winding  np  of  an  ei^red  pactaenhip.  llib 
JuifidictiaB  u  given  io  the  Diatriot  Conrt  by  a,  866 
of  the  Contract  Act,  and  whrai,  along  with  anew  mode 
of  relief,  particular  jurbdietlaa  I)  CowUtnted  to  ad> 
miniiter  it,  the  Court  ipedfled,  and  no  other,  b  to  be 
tudentood  aa  reated  wiUi  anthority.  Hene«,  thcngh 
adndniatration  for  the  pnrpcae  may  apparently  be 
■ought  in  tlie  lubordinate  Conrla,  it  can  be  Dt>t^ed 
in  the  caae  of  an  ^jired  nHnnrinp,  cnly  in  the 
IMitrict  Couit  or  the  High  Cotrt.  "But  the  jnriadic* 
tion  of  the  mbordinate  Conrta  in  other  teipe<ii  ia  not 
extiagniihed.  An  apparent  cauae  of  action  givea  a 
ife^t  to  ana  mthem  fCr  tueh  relief  ai  they  ean  afford, 
tbongh  not  for  the  particular  kind  of  rdief  eimtem- 
plated  in  I.  266  (4  the  Coitnct  Acti  Where  in  a 
■nit  a  eauie  of  action  appeara  whiA  in  ttaelf  b  eognit- 
able  by  an  inf  oior  Court,  auch  a  Court  U  not  juaUfled 
in  rejecting  the  mit,  merely  becaose  it  b  one  m  which 
tha  Diitriet  Court  migbt  hare  jnriidicUon  nndw 
a.  266  of  the  Contract  Act.  Where  an  applicatioD 
u^der  a.  866  of  the  Contnet  Act  b  preaented 
to  the  Dbtrict  Court,  tiiat  Coort  ahnvld  determine 
wliether  it  b  (1)  a  mere  eaae  of  adminiitntion,  or  (8) 
of  adminiitratan  toagbt  a«  a  doak  fcr  attietly  Iitb;ioua 
•:Uma,or  {3)of  adndniatntion  jilwclaima  ioTofving 
litigatioa  of  the  ordinary  meant.  In  the  lecond  caae 
it  may  pioperiy  decline  a  function  that' properly 
briiwgi  to  on  oidins;  Court.  In  the  bet  caae  it  nay 
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(   IW   ) 


DIQBST  OP  CASKS. 


COJIVHACm  ACV  (IX  OF  187S)— n>w;;«i{«f . 
«itb«r  u*am«  Um  mdndnitbatioii  of  the  e«tati  of  tbe 
flm,  or  decUne  to  4o  «»,  uondiiiB  to  eiroanuAancMi 
■abjeot  to  uipeal,  and  tn  the  tarma-  caw  it  nuty 
(ttluc  Itadf  ded  wiOi  til  qvertiotu  wuiiiD  betweon 
Um  CE-FHtnai,  or  it  then  be  of  lacfa  »  Und  ■■  to 
fami  npuable  lobjecti  of  kdJodicsUm,  it  tun  diiMt 
tha  nity  In  weh  emb  internt«d  to  proceed  on  the 
pwtleahr  allied  cbom  of  Mtion  b  the  C<mrt  hiThig 
Mfintti;  JnriadieUaD,  mad  KmU  lue  tbe  retolt  u  an 
•leiiiait  of  iti  adndniAnUon.  AsAsn  Dobabji  s. 
I.L.S.,8Botii.,978 

-  Juritdietio*    qf  Dittriel 

"  "  ■      '■     ■*  Cotrf—PtM' 

(IZ  of  1878) 

k  partDcnhipi  and  eo- 

■blei  the  Dbtiict  Cooit  to  wind  it  up,  bat  doei  not 
deprire  the  ordinuT  ConiU  of  tbdr  Jnrladictini  in 
(■ae*  MTloml;  oontMted  m  to  the  eilMaee  of  part* 
noihip.  Sneh  oonteati  oo^  to  be  decided  aa  fai 
Dtdinuy  caMa.  Kuunu  Euabdul  v.  Ovub- 
CKUD        .  I.IbB,8Bom,4M 


eovar  flora  tff  pr^flii  naliaai. — A  rait  to  compel 
tbe  defeDdant  to  aeooant  tor  and  paj  over  a  ahare  of 
a  nun  realiied  on  a  joint  ipeealaUon,  or  to  pmride 
for  the  plaintiff*!  ahare  ont  of  anothw  fond  naliaed 
under  the  Jtrint  ocdo*  of  the  piwrtiea,  ii  not  affected 
by  tiw  pRiriiiona  of  a.  SW  of  the  Contnut  Act, 
1872.    PizCBATZA  V.  Sabuatta 

C019TBACTOB8. 


p:  I«  B..  17  Bonu  807 

DanuEe  don«  by— 

fiw  CALcnrriA  HimoiPAii  Aor,  1868. 

EBB.  LB,  965 

coimuDioroBT  statsmxnts. 

8m  CABia  vsMX  Faub  Etoixoi — Cox- 


CGXTTBOBVTSOIS,  BUTE  VOB— 

Col, 
L  Co^raiBBu,  LuBiUTT  ov  .  .  1728 
2.  ToLmruBx  FAnron  .  .  1780 
8.  PATiaamJoixiDflBTBTonDKBTOBi?S4 
4.  JoiBT  Wboio-sobu  ,  .  .  1740 
i.  IwoMMrt 1?M 

Bf  Ciiaa  nisBB  Cobtbioi  Am,  bb.  Q9, 
70. 


COBTBIBUTFIOZT,  BtTTT  FOB— 0M«»»mC 
5m  Lddutiob  Aot,  1877,  ut.  120. 

[L  L.  B..  36  Calo..  84Z 


fin  ItviTiJAmKnraKHa. 

[Bir.w-ais 

7  H.  V,  89 

96W.B..41 

L  I- B.  1  AIL.  45B 

X  I..  B.,  19  AIL.  IIO 

X  !•.  S^  94  Oftlo^  640 


&e    PiBTnoMHip—Bini 

pAxnitBBaain  .    UBom-OT 

^  I- B..  96  dJo;.  95«k  969  note 

1,  COSHABBBS,  LUBILITT  OF. 

1,  UabUity  mul«r  deoma  tar 

ooata — Dmtion  qf  litMlHif.—A  rait  baThw  been 
broD^it  bcdbre  a  Bnboidiiiate  Jadge  againtt  conlkarer* 
in  a  iiunt  picpartj'  tor  oonbibntioo  on  aeconnt  of 
OMtaleriad  from  pUnUfff  in  a  nil  whidt  bad  bam 
prefated  by  aS  the  ei>-iliai«n  (pUlntm  and  defcn- 
daat(|  together,  a  deena  waa  ^vta  tidaiteg  the  d^ 
fendanti  to  omttribote  par  ooptto  In  aqnal  dwrea. 
On  applieatinn  made  to  the  Subordinate  /ndge^i  aoo- 
cator,  areTiaw  mw  granted,  and  addHtonal  eridenea 
called  for  a*  to  tiie  retpeetive  ahana  at  Hie  p^<*  <> 
the  ^pcrty.  Sfld  tlwt  the  partiet  were  liable  for 
omtnbnticn  aoeordiog  to  thdr  ieapecti*e  faitereate  in 
Qie  property,  and  not  rimply  ptr  eapita.  HmDm 
Au  V.  luivaaui.  Hohbix    ,        .    10  W.  B.  IB 


each  oo^harer  mnit  be  "not  only  allegel  bnt  d«riy 
eilnbliahed.  VauaVR  CEiniKBWtnm  ■.  Bktkub 
NiTE  Fum     .        .  .    16  W,  K„  69 

8.   TTaavEul    dlataibutton    in 

axMUtlcm  of  deorsa — iVopertiomatt  tiabiUtg, — 
decree  fco-an  enhanced  mt  ag^init 
rajoteinmma,<_.    _    _ 

_.    .  _   .     ..  jisa  to  oe  Kid,  a  talokh  which  n ._ 

the  Itrfut  pcoiHfty  of  the  nwa  partjea.  One  of  theaa 
paiidea  aceor&n^  medothonof  Uicm,on  theallen- 
Idon  that  hi*  ihaM  of  the  property  aold  exceeded  Uie 
land*  ocoapiad  by  him  in  the  jote  Jnmma,  and  aaked 
tiia  Coort  to  give  him  a  icint  and  aereal  decree 
againtt  all  the  defeodanta  for  the  entire  amonot  of 
the  diftxenea.  Bald  that  plaintiff  oonld  not  be  «>■ 
titled  to  ohA  a  decrees  bat  ahonld  have  aiked  that 
the  defendant*  might  be  Erected  to  oontiibnte  to  him 
in  proportion  to  mdr  reapeetiTa  iharcK  if  hk  eom- 
plijnt  waiirdl  fbanded.  Bat  at  detandanta  allegad 
iimt,  although  pUntlff  held  that  email  qnantitT,  tt 
'-'  for  in  othar  my%  it  waa  ft*  plain- 
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MOBOT  OF  CUBS. 


COVTBIBtmOlT,  StTIT  WOR—ecnHuMd. 
I.  CO-SHABSBS,  LlABILirr  OT—neutiamtd. 
cqniralsnt  ti  the  Intcrot  he  held  <ii  it-    UmODl 

PSKBHAD  AOBIMH  t.  SHVUOBOOnDIBKS  DlBU. 

[U  W.  B..  458 

4,  ~ —  Suit  for    rsvanTW   paid  by 

InmbardST  for  oo-Bliuerfl;~Uatil' th«  ilian- 
bolden  fomull;  t&ka  ate ps  to  Kt  uide  u  lumberdu' 
k  co-*htLrCT  whcK  rtghta  and  intcmti  in  the  nmnuh 
hare  been  (old,  their  reUtiTe  p^sitioiu  continaitie  nn- 
•Itered,  the  iDmberdar  can  me  in  the  Rerenae  Court 
to  res'iver  fn-m  them  their  qnotu  cf  revenaa  which 
he  bat  tmn  obliged  to  pay  •■  Inmbcrdar.  CkurseR 
Fkkkbad  c.  Siua  Bjik  .    ftK.W.,  178 

5,  Coafi  of  tnlt  for  poasenioii 

of  ftooi«t«d  lAnds  Hcsttut  Runludsrs— Pro- 
fcrHanate  liabilitf.—B,  haling  obt^ned  a  decrM 
agalnit  T  and  other  mmndan  of  pergannah  Hy- 
mnringh  for  poeHanon  of  eert^  aecnted  lands  ai 
pertainlnB  to  p«g«tinab  /affenhye,  took  ont  eiecn- 
tion  and  neo-wti  ooite,  etc.,  from  T  alone,  who  ra«d 
hiaccdebtonfoTooBtribnUoD,  no  qneeliim  being  nittS 
a*  to  laparate  llabElitiea.  T  oUaiiMd  a  joint  decrva, 
took  ont  exfcntion,  and  raooTerad  from  S  alune,  trho 
than  bnraglit  a  mlt  tor  Mntribntion  ag^nit  th*  other 
cc-debtoTi,  obtalolng  a  decree  in  both  Conita  &■ 
■pecial  appeal  it  wai  contended,  inttr  olid,  that  the 
principle  of  the  decree  wai  wrong,  and  that  the  dc' 
f endant*  were  liable  only  for  that  poTtloD  of  the  land 
of  which  they  wen  In  wrongfnf  poaecarion.  Btld 
that,  M  in  the  origitiat  anit  thtre  wai  no  plw  that  th« 
lands  wen  in  tluoceilpationof  theanawerii^dcfM- 
danti,  in  any  other  way  than  nnder  thrir  tunliidari 
title,  the  only  way  la  wUoh  the  Habilitiei  oonld  be 
swarded  wm  by  making  each  party  pay  aceording  to 
tb«  ifaarea  tbey  bald  In  the  parent  lamindari.  Obboe 
Kant  LAHomn  r.  BiH  8oain>vuB  Dabii  Chov- 
DHsui SOW.  B^  209 

6,  .  8nnu  expeudad  in  mslutaia- 
InJC  oommon  p-i-upurty  -—Content  of  ee-tiartn. 
— A  cc'Oinier  i*  liable  to  contribnta  to  the  payment 
of  all  enmi  ncetwaiMy  expended  by  another  ociwner 
in  ""M* '''*"g  the  ecmnMn  ^pertf.  But  he  cannut 
be  called  npon  to  eootribnta  in  reapict  of  money  ex- 
pended m  impivremaitato  whichbehaanotaMented. 
MiMOHXO  Krah  r.  Beu»a  Esut 

[fi  ir.  W.,  S48 

7. B«palr  of  oommen  water- 

eoOTM  b7  one  0OH>iraer.— Where  a  wstec-conrea 
waa  fbr  the  connnw  b«n(dt  uf  jtint  owneri  and  one 
party  repaired  U  at  U*  own  cat,  he  wat  held  entitled 
to  call  npco  the  other  owner  tor  eontribntion.  Buz- 
Mot  Hoaint  r.  Qnrjn  CaAwsBmr 

[SB  W.  &,  170 

6. Bent-suit  against  raoordsd 

tenants — Co-enmert,  li^ilU)  of,  in  a  tmit  Jhr 
eoniraiUio*.—Aa  the  cc-ownen  of  »  t*Inkh  are 
,  jointly  liable  for  the  rent  daring  t&a  period  ot« 
which  thrir  ownenbip  extcoda,  and  althongb  the  laad- 
Lird  niea  only  the  recorded  tenants  fci  tlu  rmt,  tUi 
wonld  net  relieve  tba  nnreoorded  tenantt  from  the 
equitable  liability  of  paying  their  abare  of  the  rent 
to  th^ie  of  the  recorded  tenants  who  ara  obliged  to 
[■ay  the  wbol&    The  tact  that  one  of  the  cc-ownere 


COMTBIBUTZOK,  STJIT  TOB— M«<iaw^ 
I.  CO-BHABEBS,  LtABILITT  OF— coMltirfeii. 

(wfaose  name  ii  not  recorded  and  who  ii  not  a  party  to 
Che  init  for  rent)  eold  away  hia  interest  ttenire  the 
data  of  the  anit.  be  baring  been  a  co-owner  at  the 
tinu  the  liability  aroie,  wonld  not  relieve  him  of  the 
liability,  althongh  he  may  not  have  derived  any  ad- 
vantage from  the  payment  made..  GoBTinio  Cami- 
DWR  Cbvokkbbdtty  «.  BiaiBT  Kdiub  Cavoia- 

BBTTT scw.ir^se* 

2.  VOLmJTAET  PATHBHTO. 

•.  Payment  fbr  support  of  fc-- 

mlly  idols— Jforoi   i,bligaiion.~~Vbm  s  Hindn 
atdowmtnt  or  tniat  for  the  anp- 


tor  oontribntlon  lie  against  any  eftiMon  for  pajnunti. 
madi  for  tba  eipenae*  of  tie  Mbb.  Bmam  Liu. 
Sbt  v.  Huso  SoonoBBi  Ovpra 

[B  W.  B^  S8 : 1  Ind.  Jnr.,  IT.  &,  8» 
-  Faymant  of  debt  by  one  of 


nich  excess  above  Us  proper  share  by  eontribnUiu 
from  the  others.  An  action  by  one  guarantor  ag^ntt 
his  cc-gnarantors  will  lie  wBwe  a  single  gnarantor 
has  paid  the  debt,  and"  it  ia  not  necesnr;,  in  order  to 
Tn«tn^»ln  anch  BO  action,  to  show  that  the  liquidat- 
ing gnarsntor  had  previonily  applied  to,  or  proceeded 
a^i^st,  the  prineipaT,  with  a  view  to  recover  the 
debt  from  bhn.  Sumo  Nuuiv  Dois  ■.  Bbojo 
lIoBUiiIKui  .    W.B.,1864,70 


U.~ 


-FiVmentfbTamarsofrsnt 

by  ons  of  several  eo-tenants— SanfiM,— In 
a  suit  to  reoover  oontribntion  on  the  allegation  that 
plaintiff  and  defoidant  ware  joint  tenantt^  and  that 
there  was  an  anear  of  rent  dna  from  them,  for  whidi 
the  latnindar  was  abont  to  loe  when  the  pUintU 
paud  it,  together  with  several  other  ceaict  and  ex- 
penses, it  was  itid  tbmt,  as  there  had  been  no  demand 
upon  the  defendant,  nor  any  sniC  nor  other  rffectsal 
pnceecQng  for  the  recovery  of  the  rent,  tba  paynuct 
by  the  plidntiff  was  volnntary  and  cBlciona,  and  that, 
■I  the  demand  with  which  plaintiff  etmplied  was  an 
excoslve  demand,  hii  compliance  with  K  wonld  not 
bind  the  defendant  to  pay  the  unonnl  of  oontribn- 
tion sned  for.  Mtld,  further,  that  tbe  rnlet  which 
govan  Courts  in  England  in  matten  of  auretjihip 
coold  net  be  applied  to  a  case  like  this,  where  joint 
and  savenl  lisUlitj  waa  not  fonnd  as  a  tact,  uid 
where  t&a  sum  alleged  to  be  dne  waa  not  cMtaln,  but 
eoDteetad.  LVOKHU  Klin  Doil  «.  BHiauMuitDxB 
CHDOKiuirriT  .  .  IS  W.  K,  MS 

FiMxBAB  CsDOciBBnTn  v.  Bbibitbiiatr  Fi- 
un 15  W.  B^  B8  , 

la Payment  of  arrears  of  rent 

by  purehaser.— The  plaintiff  biongbt  a  soit 
agalnat  the  defendante  to  recover  as  contrlbntlon 
Uu^  share  of  a  sam  p^d  by  him  for  armra  of  rent 
due  (>n  a  fanning  lease  in  a  umindwi  vhich  had  beeia 
S  ■ 
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DlSBa-T  OF  CASES. 


COHTBlBUnon,  SUIT  FOB— coBftrnml. 

a.  VOLUNTABT  PATHENTS— «i»<isMd. 
poTchMed  b;  tha  [^iBtiff.     Aald  the  paTmcmt  mi 
a  voluntary  one,  and  the  suit  therefore  would  not  lie. 
KbUHHA  EISHOBI  PoDDAK   D.    EA1U.B    Ckutdba 

HoouMBS   ■         .        .    e  B.  L.  R.,  641,  note 

S.  C.  KiSTO  KiSHOBB  PODDIB  t,  BOrMBK  Chum- 

KBB  MooKBBJEE  12  W.  B.,  las 


18.  - 


Fajment  by  Judgment-orc- 


dltor  oa  proM-decree  by  on*  only  of  bis 
JUdgmttnt-debtora^Payawal  fbrarrMrfo/rcaf. 
— A  decree-twlder  for  txreun  of  rent  agUnat  Uiree 
penoni  joiatl;  pUeed  cert^n  nmi  of  money  in  Conrt 
to  the  credit  ci  erne  of  then,  eii.,  the  pUiotifi,  who, 
in  her  cspuity  of  giurdian  of  her  bod,  had  a  ctom- 
decree  ag»m>t  him,  and  afterward!  he  irithdrev 
thoie  anmi  in  exefntiun  of  the  yint  decree.  There- 
upon the  plaintiff  med  the  other  two  joint  debton 
for  contribution,  aa  ihe  had  repaid  to  her  minor  ion 
the  mm  of  moDey  ao  talcen  awaj.    Stld  that  the 


payment  ai  entitled  ber  to  roe  her  joint  debtor*  for 
contribntioo.  Buubhi  Dibi  v.  Takaxombb 
CBOwSBBtiir 

[S  B.  L.  B.,  A.  C,  S81 :  U  W.  B.,  918 
14. Suit   fbr   feea    of  Ameen 


aa  Ameen  who  wai  deputed  to  make  a  batwara  wUI 
lie  ag^at  another  proprietor  of  the  eitate  who 
joined  with  the  pluntdfF  in  applying  for  the  batwara, 
and  ii  not  affected  by  the  fact  that  the  batwara 
vrai,  for  certain  reaaoni,  not  carried  out.  The 
Collector  h&ving  called  upon  the  proprietor!  to  pay 
Uii  feei  of  the  AmesD,  the  pluntifl'i  payment  of 
the  whnle  amonnt  wae  not  a  volnDtary  payment,  aa 
the  CoUtctor  coold  have  lold  the  whole  eitate  to 
realiie  the  feee.  Such  mit  I*  goremed  by  Act  XI  of 
1888.  Obbbib  Cbvitdbb  La? oobt  c.  AnrDoonasA 
BIBBB BW.B.,8a8 


liabililg  fvr  eo»(*.— NotwithstandinB  ..  _.  _. 
the  Privy  Conncil  that  a  certain  mm  sboald  be  paid 
to  a  judgment- debtor  ont  of  money  deposited  by  the 
jndgment- debtor  in  their  treaiury,  the  former  took 
out  execution  againtt  the  property  of  the  latter,  whi>, 
having   died  in  the  meantime,  wb,i  repreiented  by 

SUntifff  and  defendanti.  Certain  property  belong- 
ig  tj  the  deccaaed  having  been  attached  aod  adver- 
liied  for  sale,  plaintiff!  paid  the  coeti  due  nndor  the 
Privy  Council  decree,  and  then  aued  for  contribution. 
Meld  that  defendant!  were  liable  for  the  mm  p^d 
in  eiceii  of  plaintiff'!  ihare.  Ahuitimioij^h  r. 
Ubah  Ehan  ,        14  W.  B,  106 

16. Faytnent  to  stay  sale— £■■/ 

for  T^mtd  0*  ground  of  prtfiout  tati^aetion  of 
deertt- — A  waa  in  potKwon  of  certain  Undi  in 
lien  of  dower.  B  put  up  to  >Je,  in  execution  of  a 
decree  againit  C  {A\  huiband)  Ct  righti  and 
iotercat  in  thoae  landa,  A  nnder  proteM  depodted  in 
Court  the  amount  claimed  in  order  to  itop  the  lale, 
aud  consented  that  it  ihonld  be  pud  over  to  B  uutil 


COZTTBIBOnOir,  SUIT  FOB— AHiftawJL 

a.  TOLUNTABT  PATVENTS— AxMiMMil. 
the  righti  of  the  pirtin  could  be  lettled  iu  a  regular 
luit.  A  then  roed  S  f or  a  refund  of  the  awney  on 
the  ground  that  at  the  time  of  B'v  attaching  the 
property  hii  decree  againrt  C  had  been  already 
ntiifled.  The  Zilla  Coait  gave  a  decree  for  A  upon 
the  meriU.  The  High  Court,  on  appeal,  held  that 
the  payment  into  Coort  waa  a  voluntary  paymeot, 
and  therefore  A  bad  do  right  of  action  agaiurt  B. 
Slid  (reveraing  the  deciaon  of  the  High  Court) 
that  the  payment  waa  not  a  voluntary  paymoit. 
Faiixa  Keatuf  v.  Haboxnbd  3iX  Chowssbz 
[1  B.  L.  B,  F.  C,  ai :  10  W.  K,  P.  C  99 
IS  Koore'a  I.  A^  66 

17.  PayTaent  by  iMiaee  of  Oor- 

orumaat  ravenua  on  default  of  malik. — 
When  a  inb-lnaee  (kutkinadar  holding  from  a  mr-I- 
pcihgeedar)  payi  tte  Government  revenue  on  the 
de&ult  of  the  malik,  who  lelli  the  eitate  to  e«cape 
liability,  the  obligation  to  repay  the  Mme  ia  a 
penonal  liability  on  the  part  of  the  malik  which 
oould  be  enforced  in  a  nit  for  contiibntlon, '  and 
cannot  he  enforced  agaiuit  the  eitate.  Jhoo  Batl(}- 
GETB  f.  Taba  Hook  Hdbbbim  .  W,  B.,  1664, 18S 

18,  — Fayment  by  dor-patnldar 

to  stay  na,l»~LiahiUtj  of  co-thartrt  in  mmiV 
dari.—Btiii  that  plajntitf,  who  held  partly  ai  lamln- 
dar  and  partly  aa  dar-patnidar,  wai  oititled  to  loat 
to  hii  co-eharen  in  the  umindari  for  ecmtrftmtiMi  of 
Qovemment  revenue  paid  by  him  to  lave  the  entit* 
estate  from  aale,  and  thattlMfactotbiabringa  iharar 
in  the  dar-patni  oonld  Dot  Und  him  to  recover  hia 
over-paymcnti  from  the  patnidara.  BiDHA  UASars 
DuTT  e.  Bak  BmijrK  Cbvckxbbsttt 

[17  W,  B,  461 

10. Payment     of  reTViiiie     to 

savs  estate  flrom  sala—  5w'l  agai»H  oa-Aartr: — 
Where  a  village  wai  in  irr^  through  the  deflcienej 
of  a  tnnavK  Inmbmlar,  and  the  plwntiff,  having  pnr> 
cbaaad  at  auction  the  ilisre  of  the  Inmberdar,  and  not 
hi!  right  and  UabQiUca,  had  to  pay  the  revenue  to 
nve  the  eatate,— Ifeld  th\t  the  plaintiff  had  a  right 
to  call  npon  hii  co^haieri  to  contribute  their  quota 
of  Qovemmoit  revoine,  the  co-iharen*  remedy  being 
agaioit  the  defttnlUng  lumbCTdar.  Fuzitl  Au  c. 
JvHHA  Dobs     ....        1  Asra,  SS8 

80. ■  Payment  to  prevent  fore- 

oloanre— Evidenoe  (»r  dofendanta'  aharea. — 
In  a  luit  by  one  of  ■evenil  ihareholdera  in  certain 
mortgaged  propraty  to  recover  coutributiun  on  ae> 
count  of  payment  made  by  plaintiff  to  nve  the  pro- 
perty &om  being  forecloied,  not  the  ■aild(r  jummat 
anened  on  the  villagn  to  which  the  claim  related, 
but  the  lamindar'i  ccllectioDi,  would  be  the  better 
evidence  of  the  relative  valuei  of  the  villagn  and  the 
pioportiun  payable  by  the  defendant!.  Khaiook 
XoovwiiB  e.  EuBSOOT  K  aba  in  Sihob 

[20W.B^ieS   ' 

SL  ■ — Payment  of  rerenne  to  stay 

sale — Liability  of  moHgagttt  iff  oo'ilmrtr  iw 
pOfteMion.— The  intemti  of  a  Hinso  widow  (B,  D.) 
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cowsBXBvnos,  axnr  Ton—eo*tinmij. 

S.  TOUrHTARY  PAYMBNTS— cmKimmJ. 
obteinid  k  Aterae  tor  poaei^ii.  iDtenwclUtdy, 
M  D  coBiniHtd  defanlt  tn  the  pftjmait  of  ths  Got- 
•RimeDt  ivtam.6,  and  hcf  (bftra  wu  p*I(l  in  bj-  her 
oo^huera,  who  brought  &  nitt  (cMiiit  £  £  to  n- 
eoT«r  t^  •maimt,  uid  ofatkined  b  oectM^  Thii  decrM 
prorlng  iniroetnoiu,  Uie;  brought  tba  preaint  init 
■gaiurt  the  mortgagcM.  f^iM  that  tha  pUintiffi 
Iters  SDtitled  to  tsoovst  agUnct  the  defendwitti  who 
luid  completed  th^  leg^  title  to  S  C*  «har«,  and 
were  «Dt&ad,  had  the;  choien,  to  make  (he  payment 
wUch  ihe  omitted  to  make.  S*ld  that  a  «ait  for 
contribivtiDn  I*  not  fonoded  opon  implied  promiie  or 
reqneft  g  but  that  the  obligation  to  pay  resti  on  a 
di9er«nt  graoad,  die,,  that  in  aqinUi  jurt  the  law 
reqnlTM    eqnalitj.    Qvna^    Qobdtd    HTOSin.     v. 

AiHooToeH  dhuk  .  ai  w.  B..  ase 

32. Psyment  to  save  from  wla 

property  attaohad  under  mortgage  deorea. — 

X>i  having  obtained  a  decres  aguuft  hta  debton,  J,  P, 
and  othera,  took  ont  exeentico  and  attached  certain 
property  which  had  been  pledged  b;  them  ai  leca' 
rity.  He  then  brought  part  of  It  to  ade,  exempting 
the  ihare  of  P  (which  he  porchaMd  without  notice 
to  the  other  tenant*)  and  naliied  hii  duegi,  J  pay- 
ing the  amount  in  (rdsr  to  aaTe  the  property  from 
mSe.  J  then  msd  P  for  contribution,  and  obtained 
a  decree  making  bor  (i^i^  share  liable,  wbich  be  at- 
tarbed  and  put  up  for  ule.  D  objected  under  Act 
VIII   of  1SG8,  >.  £46.  but  bii   objectiun  waa   dii- 


elaim  waa  unjuet,  for  when  he  wu  paid  up  by  J,  he 
waa  bound  to  give  up  hie  lioi  on  P*!  ihare,  which 
became  rertrd  in  J.  Accordingly,  in  buying  that 
■hare  he  took  it  burdened  with  bia  own  lion,  and 
when  J  paid  oS  the  entire  liability,  he  fucceeded  to 
the  right  of  contribntioa  from  P  by  buying  it  from 
her  ihare.  If,  therefor^  D  wiahed  to  retain  that 
•hare,  he  wai  bonnd  to  make  good  P*!  de£t]cation. 
JmKaM  Dnrr  r.  DooBSa  Dm  Ceittbbjbi 

[8aw.R^4ao 


2S.  Faiyinent  of  OoTemment 

revenue— Prtainpte  nfdittritutiom  ofliabilils.— 
In  a  luit  for  contribution  of  Oovemment  reienae  the 
prerionily  paid  and  rreognized  quotae  muit  be  taken 
aa  the  proper  data  for  distribution  until  a  regular  bat- 
wara  ii  made  and  unctioned  aodn-  BegaUtion  XfX 

of    181^     PiXIBirOCBIIBDBK    OtHOOOLY    e.    KiaBEH 

Csvuitnt  Ohmb  .  .   6  W.  B.,  112 

24. Fftyment     by'   landlord— 

Iiftndlord  And  tenant —£>;>«  um  of  perfecting 
title. — The  plaintiftg  •mere  the  regiatered  holden  of 
the  village  of  Mankoli  in  the  Ahmedabad  Collrcttr- 
ate,  fur  which  th«;  obtained  a  aaoad  in  1664  under 
Bombay  Act  VII  of  1863.  The  defendanta  were  the 
daacendaote  of  the  orlj^inal  ovoen  of  the  village, 
who,  about  1766.  finding  (hemielvee  unable  to  meet 
the  eipcnaea  attaching  to  the  village,  gave  up  their 
title  to  it  to  the  aneeitin  of  the  plaintlfli  on  condi- 
tion of  retuning  a  third  of  the  lauda  rent-free  aa 
thur  wanta.  or  ahare,  nibicct  to  no  other  condition 
but  a  honae-tai.    HtH  that  a  eettlecaeDt  made  by 


CONTBIBITTIOK,  SDTT  VGR— continued. 

a.  VOLUMTABY  PAYMBNTS— flo>ioIarf«l. 
the  pUiiUfb  without  the  defendants'  c 


.  waa  a  purely  voluntary  one,  to 

wUeb  thqr  could  not  aak  the  defendanta  to  contribute. 
Alio,  aanuning  that  the  relationihip  of  landlord  and 
tenant  did  ^ut  between  Uie  pvUea,  a  luit  by  the 
pl«tntHh  ag^net  the  detendanti  would  not  lie  for 
oontribution  to  any  expense*  to  wbich  the  plaintifFi 
M  landl<rdi  B^ht  have  been  put  in  defending  or 
perfecting  their  title.    JsaivaBHii  v.  Hataji 

[I.  Zi.  B..  4  Bom.,  79 


86.- 


-  Payment     by     laghirdnr— 


£««fNary  SettlewteiU  Ad,  Boa^ay,  VZI  of  1863-^ 
Liabiliti/  of  inaindar — ^The  plwntiff  wai  the  jagbir- 
dar  of  a  village  in  which  the  defendant  held  certain 
land  as  inamdar  on  the  annual  payment  of  a  certain 
qnit-rent  The  pWntJffe  jaghir  wae,  in  pcint  of 
time,  aubeeqnent  to  the  defendant'e  [nam.  Ever 
aiuce  the  time  of  the  iaghlr,  the  anceitori  of  the  de- 
fendant (and  after  them  the  defendant  himaelf)  jaid 
the  quit-rent  to  the  anceitart  of  the  plaintiff,  and 
after  them,  to  the  plaintiff  biuuelf.  In  1869  the 
eummary  settlement  wai  introduced  int^  the  village 
under  Bombay  Act  VII  of  1883.  Under  a.  9  of 
that  Act,  a  notice  wa*  served  upon  the  plaintiff  by 
the  Ckillector  in  reipect  of  the  village,  and  he  accepted 
the  uttlement  provided  in  ■■.  2  and  6  of  the  Act. 
Government,  accordingly,  granted  the  village  to 
him  at  the  summary  aettlement  of  two  anna*  in  the 
rupee  of  the  fall  aieeaament.  No  notice  waa  lerved 
npon  the  defendant  under  the  Act,  nor  did  the 
plaintiff  inform  the  defendant  of  the  notice  which  the 
plaintiff  had  reoedved  in  respect  of  the  village.  The 
certificate  ianied  by  the  Collector  to  the  plaintiff, 
previously  to  the  grant  of  the  aanad  regarding  the 
settlement,  coutaiued  the  following  passage : — '■  Before 
the  villages  (Tean  and  Sanya)  were  granted  in 
jaghir,  lands  were  held  by  peta-inamdars  over  wMch 
the  jagUrdar  haa  no  right.  They  are  entered  m  the 
sanad  only  for  the  purpL;se  of  receiving  the  aettlrment 
and  paying  it  over  to  the  Sarkar."  In  1877  the 
plaintiff  sued  the  defendant  fur  the  amount  of  three 
years'  summary  aettlement  which  he  (plaintiff)  Iwd 
paid  to  Oovemment  on  account  of  the  defendant's 
land.  Seld  that  the  defendant  waa  not  liable  to  pay, 
whether  regarded  aa  an  independent  inamdar  h^lding 
directly  under  GDvemment  or  aa  a  tenant  of  the 
plaintiff.  Kavalddiii  Hcbbh  KniH  r.  P*rtap  ' 
UoTi    .  ,    1. 1..  B,,  6  Bom.,  ft44 


Se.  lCortg«ced    propwty   ptir- 

ebBBed  by  varlona  peraoni~Pa«M«a<  to  taw 
portion  from  tale.— In  Mardi  18(14,  the  owner  of  an 
estate  mortgaged  it  aa  security  for  the  payment  of 
certain  money*.  Subsequently  pnrtkms  of  such  eatatr 
were  purchased  by  the  plaintiff  and  the  defendants  al 
aacKecutionaale.    Subsequently,  again,  Ibrmmtgagee 
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COHTA IBUTIOK,  BVTt  FGR—eoatin^d. 

8.  PAYMENT  OP  JOINT  DEBT  BY  ONE 

DEBTOB— a(iatiiMe<j. 

med  the  mortgagor  uid  the  pUintiff  for  the  mortgue- 
monej,  cUiming  to  recover  it  b;  the  nle  of  Mie 
portioD  of  mch  ntate  pnrcbMcd  b;  the  plaintiff. 
Ekving  obtkioed  a  decree,  the  mortgagee  csaied  & 
portloD  of  ancb  pcrtlon  to  be  sold  in  the  exH^ntlon  of 
the  decretk  In  order  to  Mve  the  remaiader  of  mch 
portion  fr^m  tie  io  the  execution  of  the  decree, 
the  pl^ntifF  Ml^tf  ed  the  jndgment-debt.  The  pUin- 
tifF  then  med  the  defendwte  for  contribntion.  Meld 
tbit,  uenndng  that  the  mortngee,  by  not  inclad- 
ing  the  defendant!  in  bii  aiiit  upon  the  mnrtgage- 
bond,  had  pnt  it  out  of  his  power  to  proceed  at  taw 
bj  another  mit  on  the  batii  of  the  lame  bond  iguoit 
the  properties  in  the  paasegaioi)  of  the  defmdnnta  u 
porchaien,  it  did  not  follow  that  the  pl&intiff'g  eqni' 
table  right  to  recorer  a  fait  contribution  frem  the 
defendant!  on  the  Rroand  of  hii  having  paid  the 
whole  debt  due  to  the  mortgagee  was  thereby  in- 
Talidated.     Jaqai  NaBjuh  d.  Quitib  Hubah' 

[I,  !<- H..  S  AIL.  807 


37.- 


-  S&le  at  property  labjei: 


mortgage  la  execution  of  motiey-deerees 
agAiiiBt  mortgagors —^Hifejiuid  rail  bg  moH- 
gagte  to  rteover  Aii  taortgage-dtbt  by  aalt  nf  part 
of  nortgagtd  froperts  only — Payment  of  merfgagt- 
debt  bg  holder  of  part  of  morfgagad  property — 
Right  on  raeh  pagmeiit  to  tuefor  corlributioitfrBn 
olhar  holderi  of  the  mortgaged  property. — The 
owner  of  a  portion  of  propert;  compiiged  in  »  mart- 
gag#,  who,  io  order  to  save  hi«  ehare  from  nle, 
haintisfleda  decree  obtained  by  the  mortgagee  on  the 
mortgage  agaimt  himt  can  exact  contribution  &otD 
the  owner  of  another  portion  of  the  mortgaged 
property  who  wae  not  a  defeBdant  in  the  mortgagee's 
■Uit.  Jagat  Iiarai%  T.  QatMi  Jltuain,  I.  L.  £., 
2   All..   807,   followed,     CHAOitiiDAg    MAQAmiB  r. 

QjiBsa'a  .    I.  li.  B.,  SO  Bom.,  81C 


DinUay  1S67  jointly  morteaged  their  respective  two 
blswu  shares  of  a  certain  village.  In  Aogurt  1B77. 
the  mortgagee  med  to  recover  the  mortgage-money 
by  the  aSe  of  the  mortgaged  property,  and  obtained 
a  decree.  Before  this  decree  waa  eiecnted,  X  obtained 
a  decree  against  JJ,  in  execution  uf  which  his  two 
biswas  share  was  put  up  for  sale  on  the  20th  Jnne 
1878,  and  was  parchased  by  A.  Subsequently  the 
mur^agee  applied  for  execution  of  hia  decree, 
and  I/t  two  biswai  share  were  attached  aud  adver- 
tised for  sale  in  execution  thereof.  In  order  to  nve 
stirb  share  frcm  sale.  A,  on  the  29th  June  1878, 
nlitfled  the  murtgagee'i  decree.  He  then  sued  P, 
Jj't  co-murtgagoT,  to  recoier  halt  the  amount  he  had 
»)  paid,  by  the  sale  of  P's  two  biewae,  Held  that, 
inaimnck  sa,  when  A  diwliargcd  the  whole  amnuntof 
the  mi  rtgBge-debt,  he  not  only  became  entitled  to 
a  coiitiibatinn  of  half  such  amount  from  f,  but, 
hsTiug  ttcqaired  the  rights  of  the  mortgagee,  w« 
cmpetent  t^i  aiarrt  a  lien  on  f  s  two  biiwas  aharc,  A 
wa«  entitled  (o  a  decree  as  claimed.  Pahobak 
SiHaa  r.  Au  Ahhaii  .        ,    L  Ii.  B.,  4  All..  58 


COTrTEIBUTIOH,  SUTS  TOS.-e<ntin»e<l. 

8.  PAYMENT  OF  JOINT  DEBT  BT  ONE 

DEBTOR —coKJianHf. 

99. Hortgase   dabt^Apportia*- 

ment  ofdtaret  aeeordiag  to  tkare  qf  pitrckated pro- 
perty— Pagmeiit  of  monty  for  *hiek  other  perto*  it 
liable. — In  exeontion  of  a  decree,  the  right,  title,  and 
interest  in  two  parcels  of  propert;  of  a  judgment- 
debtor,  who  had,  previous  to  the  attachment,  executed 
a  single  mortg^ie  therMf  to  A,  were  aold ;  and  B 
and  C  reipecttvely  pan:haied  them  at  XtttxttA 
prices.  A  sued  (he  mar1«agor  and  the  purchaaers  B 
and  C  for  enfordng  Ui  lien  on  the  two  pwcela  at 
property.  The  suit  was  dirauased  by  the  flrit  Court, 
but  on  appeal  the  order  was  "  Appeal  decreed."  A 
entered  into  a  compromiaa  with  .B.  and  entered  satis- 
faction of  a  moiety  of  the  decree^  He  afterwards 
issued  execution  of  the  other  moiety  agunet  C,  and 
oompellcd  him  to  pay.  C  now  sued  B  fjr  recovery  of 
the  proportion  of  the  amount  pud  by  him  to  A, 
bat  which,  aeoording  to  the  valuation  of  the  respective 
prLpertiea,  should  have  Mien  int-i  the  share  of  B, 
Slid  ib^t  the  debt  due  upon  the  mnrtg^-bond 
waa  a  general  harden  upon  the  two  prtpertiea,  for 
which  no  portion  of  thoae  two  properties  waa  mere 
liable  than  the  other.  Meld  sin  that,  se  between  the 
plaiutifF  and  defendant,  the  liability  was  not  joint, 
but  several,  in  proportion  to  the  respective  values  cf 
the  properties,  and  that  the  plaintifF,  having  been 
compelled  to  pay  money  for  which  the  property  of  the 
d^endant  was  legally  liable,  wai  entitled  to  recover 
thelamount  from  the  defendant.  Bhaixib  CaAnDBA 
HaniK  V.  Kadtax  CaAm>  Pal 

\8  B.  Jj.  B..  A.  C.  Sfi7 


SO. Sale  of  mortgaffed  property 

to  different  ^TBorM—Underlalciag  by  out  to  dit- 
charge  liabilitiet. — A  and  B,  resptctiTcly)  at  differ- 
ent dates,  pnrchaaed  portions  of  a  pri  perty  on  which 
there  was  a  mortgage.  On  the  mortgagee  obtuning  a 
decree  against  the  property,  S  paid  i  O  the  entire  debt, 
and  bniDght  a  niit  against  A  for  contribution.  Held 
that  lie  waa  entiUed  to  recover,  notwithstanding  in 
the  deed  of  sale  to  B  there  was  an  nndertakiog  by  B 
Uiat  ha  would  discharge  all  the  liabilities  of  the  m  rt* 
gagor,    including    the   mortgage    on  the    property. 

Mol'HOOBAIlATB      CHrTTOPASBVA   D.  EBIalOKDNAB 

Qhosh  .  .     I.  L.  B..  4  Calo.,  868 

31.  . Beleaaa    granted    to    one 

debtor— PojmKiii  uf  more  than  proper  thare  of 
debt. — Any  debtor  paying  more  than  hta  share  is 
entitled  to  sue  his  ct^debtors  for  contfibntion,  whe- 
ther a  release  has  beei  gnnted  or  not.  Sbio  Ckubr 
Lall  t.  afx  SuBnx  Baboo  .  16  W.  Bu,  48 
82.- 


-  Joint  bond— iiayatntt  By  om» 
debtor  on  bond.— A  and  B  Jointly  executed  a  bond 
in  favour  of  C.  When  Hie  bond  fell  due,  A  al<nie 
executed  a  second  bond  for  a  larger  amonnt  in  favour 
of  C,  covering  the  amonnt  of  the  debt  under  the 
former  bond,  together  with  a  further  advance  to  him 
(A).  At  the  Mme  timr,  C  oancelled  the  former  bond. 
Held  ttttt  thcrenpon  A   conld   maintain   his   suit 
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CONTBIB U'lTON,  SUIT  VGR—eontimud. 

8.  PATUENT  OF  JOINT  DEBT  BY  ONB 

DSBTOK— emftMMrf. 

agaimt   B  for  contribution.    TRlii<iiai,HATH  Bor 

c.  KuBVATB  Boi  .  .    6  B.  Xk  B.,  ess 

[14  W.  B.,  458 


B  siiMotce  of  K  decTM  agunit  i 
jaiut  debton  do«i  net  aSird  gt^nmd  for  k  luiC  for 
coctribation  kgsinit  the  ctber  debton.  B&K  Fis- 
■  lUIl   SlHSa  c.   NlBBBBOZ   SlHOH 

[U  B.  L.  H.,  76 
19  W,  B.,  34 


S4. . F&yment  of  joint  daoree  by 

one  of  Mlndu  co-parcanBra.— A  decree  li&viu^ 
bMn  puaed  sguiut  the  plaintiff  &ud  defendant,  un- 
diTided  Blndn  bn.thcrs,  JLintly  fcr  p  family  debt, 
and  tba  dtcKe-hnlder  having  levied  the  aum  decreed 
from  the  plaintiff,  a  luit  waa  brunght  by  him  in  a 
Small  CftQn  Court  for  contribution  againat  the  de- 
fendant. Beld  that  the  mit  would  not  lie  nndfi 
the  cireiitnitancea  of  the  case.  CBBLLAfiLi^  BlU 
PumTLU  c.  Bu-ABAKi.  Kbibhicaha  Pabtcld 

[L  li.  B.>  e  Mad..  434 

86. ParoliaeB  of  deoree  by  ona 

of  Bereral  jndgment-debtora — Sxtrniion  qf 
dteret. — One  of  leveral  jiint  jndgment-debton  who 
hai  taken  an  auignment  of  the  decree  canni^C  citcute 
it  agaiuit  hii  ci>debtar>.  Hit  only  remedy  l»  t»  iiie 
them  for  csntribation  towards  the  amount  he  pud  fur 
the  decree  in  the  propartion  in  which  they  were 
bound,  tsfar  n,  to  ntiafy  the  decree.     Ix  lui  tux- 

TIB  at  THE  PITinoV  01  DlQVKBirBBB  DABB*.  l]f 
TBI  MATTKB  O*  TUB  rmTIOir  OV  SOBOOP  Chvndbr 

Haiba  .    B.  Ii.  B.,  Bnp.  VoL,  838 

8.  C  DBOtrifBTrBU   Dabm  v.  Bshab   Cbobsib 

SUK,  SDBOOP  CbITIIDU  HA2BA  c.  TKon.(rOKOIIATH 

EOT B  1^,^,380 

DlOAMBirBn   DlBIA  r.   ESBAN   CHDNDBB   SeIH 

[IB  W.  K.,  372 

Obhot  Cbtrit  Bot  Cbowdbb7  r.  KoBiH  Caun- 

SBB  Boi  Cbowiihkt  .  .    2S  W.  B.,  96 

DlDAMBrBBB    DCBtA  V.  SBAKODA  PiBBHAIl  BOT 

[B  W.  B,,  MlB.,  48 
Ehobhalu  r.  Knni  Lall    .        .    6  BT.  W.,  1 


driiton  paid  the  whole  of  the  d«bt.  and  then  applied 
to  execnte  the  decree  agajiut  one  of  the  othen.  Mtid 
that  he  Wat  mtltled  to  reeeiTe  only  one-ninth  of  the 
debt  fnm  him.  KiaHiti  Kakibii  Chowvbaih  «. 
UosiHA  Cbubsbb  Bot 

[KrtbIi.,  888 :  2  Ha?,  469 

87.  Suit      for      oontribation 

against  Joint  Judsm«iit-debtor—£TyAt  of  tuit 
— Bemedy  by  itparaU  mil  aitd  *ot  in  exaeniiog,  <•/ 
dterf—CinI  Procedmre  Codt,  t.  2i4.~-S.  S44  orthe 
Cod*  of  Civil   Prucedun   dott  not  apply  tu  a  *uit 


COKTRIBUTIOM",  SUIT  TOB.—coatixutd. 

S.  PATMBNT  OF  JOINT  DEBT  BY  ONE 

DEBTOB— £o><<»tui<£. 

brought  by  one  of  two  joint  judgment-debton  whn 
ha*  been  oompeiled  to  latiify  the  decree  in  full  againat 
the  other  joint  judgment -debtor  for  contribution. 
Bah  Sakam  Pahcb  «.  Janki  Paitob 

[L  L.  B.,  18  AU.,  lOe 

88_  ___ .  Execution  agalnat  one  of 

BeTsral  joint  debtors—ifarreij  dtcret  — A  decree 
having  be^  eiecnted  for  tho  fall  smunnt  due  againat 
a  joint  debtor,  the  latter  gued  hii  oodebton  far 
contribution,  wbo  pleaded  that  at  the  time  of  pay- 
ment the  decree  had  been  barred  '□  eontequence  of  a 
certain  proceeding  in  tbe  eiecntinn  case  not  haiiuK 
been  bond  fide.  Held  that  the  qnotion  railed  by 
the  defendant!  waa  necetaarily  coniidered  in  the 
execution  caie  that  the  Court  mart  be  aaaumed  to 
have  acted  rightly  in  grantiog  execution,  and  that 
the  plaintiff,  having  been  compelled  to  pay  the  joint 
debt,  was  entitled  to  reimbursement.    Shib  CalJllltBa 

BIDYABDTTUM  v.  HCXBB  UABS  BHtTTAOnABJII 

[IS  W.  B.,  388 

S8. Payment  of  debt  by  one  of 

several  Joint  debtora— Form  of  ijacne.— When 
parties  are  bound  by  a  joint  liability,  and  one  rf 
tbem  discha^ee  tbe  whole  debt  du"  to  the  Greditor, 
he  may  bripo;  an  action  agaiort  his  co-debtars  tar  a 
contriboCi'iD  by  each  of  them  for  his  share  of  the 
mm  due  to  the  original  creditor.  The  phuntiff  in 
■uch  a  case  can  only  sue  each  of  the  co-debtors  for 
his  share  of  the  amiunt  paid,  and  the  decree  ihonld 
not  be  given  jointly  and  eeveially,  hut  serenllr 
aguoft  each  of  the  defmidanti  for  the  contribnlioii 
due  by  each,    E^eihtok  r.  EoTLAaHXATH  Hozoox- 

DAB W.R,  1864, 803 

BoaHooiTATa  Doss  r.  Alladibit  Paitock 

[8  W.  B.,  201 

40. ■  Small  Catuemit 

la  recover  money  paid  *j  lie  plaiatiff  i»  dieckargt 
of  a  decree-debt  ogaitnl  him  and  tie  defindaatt— 
Juriedietion  of  Court  to  go  into  faclt  of  former 
tttit. — A  sued  ronr  persons  againtt  whim,  together 
with  A,  a  money-dtwiee  had  been  passed  in  a  previoua 
mit  to  recover  a  proportionate  plrt  of  a  sum  paid  by 
A  in  discharge  of  the  decree-debt.  Two  of  the 
defendants  pleaded  that  they  had  not  appeared  m  the 
former  sait,  and  had  been  UDnrceuarily  brought  into 
the  record  by  A.  Held  that  the  Court  had  jnrisdic- 
tiin  to  inquire  into  the  circnmatancei  uf  the  previous 
suit.  Saynt  Siegh  v.  Imrit  Teaari  1,  L.  &.,  5 
Cale.,  720,  followed.  TaANQAHMAx  r.  Tbttam- 
KCTHn  .    i:  L.  B.,  10  Had.,  618 


41.- 


-Where   i 


judg- 


the  judgment-debt,  — ir«U  that  they  might  sl.  .__ 
others  (or  contribatiou.  BtrFFABAOEABi  v.  Cbak- 
KAKA  Pattam  .  .  .  .  1  Had.,  411 
~  Jndcment-debtors   nndor 
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DIGEST  OF  CASKS. 


COKTBIBUTIOB',  STTIT  VOB,~cB»fiii«ed. 

3.  PAYMENT  OP  JOINT  DEBT  BY  ONE 

DEBTOR— oostiRuaf. 

A  ninuamr;  order  of  an  inferior  Court  for  the  eieen- 

tioD  of  &  decree  iaa,y  be  canolnrivs  u  between  the 

decree-holder  who  obt&ined  it  ftnd  thoie  agilnat  whom 

is  WW  nude,  bat  l>  not  neeeMaril;  lo  ftgainit  the 

Utter  ■■  between  thenuelvea  only.    Such  an  order 

Lu  not  nBceewrily  the  ume  effect,  eo  far  u  contri- 

bation  ie  concented,  u  if  itweretheoiiginAl  decree  io 

the  suit.    Ndvs  Cdoiuz  SnrsH  v.  Oahiu  Pksbhad 

[3W.B.,a07 

48. Fayinent    of  debt   by   on* 

debtor — Farlitioti  of  proptiiy  among  dtlttr*. — 
Where  there  had  been  diipnte*  reipecting  family 
property  uid  an  agreement  wu  enta ad  into  by  whieb 
the  parUea  made  a  division  of  the  property  and 
•greed  to  pay  a  debt  in  equal  eharee,  and  one  of 
the  partlfla  had  been  made  ucder  a  decree  to  pay  the 
whole  debt, —  Held  that  he  had  a  clear  right  to 
recover  from  the  others  their  praporiJon  of  the  debt 
nnleu  they  conld  thaw  some  answer  to  his  olum. 
DOHAV  SiSBB  e.  ElBSBSAK    .  6  W.  B.,  F.  C  39 

[1  Koorfl'B  I.  A.,  saa 

44. Joint  liability  fbr  a  debt 

paid  by  one  debtor  In  suit  for  debt—  CotU. — 

If  one  of  aeTeral  pertom  jointly  liable  far  a  debt  ii 
■ned,  and  is  compelled  to  ntiify  the  debt  and  the 
corti  of  the  anit,  he  can  only  call  on  The  otiiMV  to 
contribute  in  reepect  of  the  debt,  and  not  in  respect 
of  the  coeta.    Fthjab  v.  Fituic  Sihqb 

[8  N. 


48.- 


Pajrmant  to  stay  sale  for 

«  of  rent— Xtoit^iAf  of  ptrion  in  tue  and 
oeetipatiott.—The  land  of  a  jote  jama  beloc^ng  (o 
plaintiff  aad  one  P  baving  bean  attached  in  ntiefiu:- 
tion  of  a  joint  decree  for  airean  of  rent,  plaintiff 
depoeited  tho  entire  amount  of  the  decree.  He  then 
sued  M,  who  had  obtuned  n't  share  of  the  jote,  for 
contribntlaQ,  on  the  groand  that  M  tnt  in  use  and 
occupation.  Sili  that  the  cose  against  M  was  not 
met  by  the  plan  that  be  woi  not  a  party  to  the  suit  in 
.  which  the  ^cree  was  obtained.  GiTSUEint  Csow- 
SBT  «.  Shaiu  Chcsb  Miitib         .    16  W.  B.,  8 

48.  — ■ ■    Coflta  payable  jointly  and 

■everftUy —/•<«««  Hor.^In    a  enit  for  poaH«ion 


T  claimed  the  Uadi  in  diepnte  open 
title  distinct  from  that  of  plaintiff  ;  whereupon  the 
intenenor  was  made  a  defendant,  and  a  decree  was 
untimately  paned  in  plaintifPs  favoar,  with  cort* 
payable  ^intty  and  severally  by  all  the  defendants. 
The  origmal  defendanti  having  been  obliged  to  pay 
-  the  whole  amount  of  theee  coats  in  eiecntion,  they 
brongbl  a  anit  for  contrihation  againat  Qie  l^al 
repreaentativet  of  the  intervenor.  Held  that,  in  the 
abtence  of  any  contract  or  agreement,  thae  waa  no 
eqnity  between  the  parties  to  jastify  a  init  for  con- 
tribntioa.  Ksi9to  Chuitiiex  Ciuttbiueb  v.  Wisb 
[14  W.  B.,  70 

47.^ — — — ^— -  Joint  decreifiir 

eattt  agaimt  definjantt  iavinff  nparate  itfeneti — 
night  of  »m(,— In  a  suit  against  one  defendant  for 
poaaeaaioa  of  certain  property,  which  waa  claimed  M 
hi*  by  the   origioal  defendant,  certain  third  penoni 


COITTBIBUTIOB-,  SOTT  TOB— <»»(i>ia*<r. 


got  themielvta  added  to  the  array  of  parUea  aa  defee- 
dants  and  pnt  In  a  defence  in  oppo^tlon  to  and  ezcls- 
rive  of  that  of  the  Arat  defen^nta.  Tho  pluntiff  in 
that  salt  obtained  a  decree,  the  claimi  of  both  seta  of 
defendants  bdng  fbond  to  be  nnsappoited,  and  Uia 
decree  gave  costs  jointly  against  all  the  defendants. 
The  decree  having  been  eiecnted  for  oosfs  agtinst  Uu 
flrat  defendant,  he  aned  the  other  defenwnts  for 
contribntion.  Mtli  that  the  salt  would  not  lie. 
Kritto  ChvnAtT  ChatUrjee  t.  Witt,  14  W.  £.,  70, 
BreeptUty  Soy  v.  Loharam  Soy,  3.  Z.  S.,  Smp. 
VoL,  SS7  :7  W.  M.,  884.  Abdml  Wakid  KKan  r. 
Bhalnka  Bibi,  I.  L.  R.,  21  CaU„  436,  and  Supnt 
Singh  V.  Tmrit  Ttniari,  I.  L.  S.,  B  Cole.,  730,  referred 

to.      FaEIBI  r.  TABiHSUQ  HlTBAIir 

[L  li.  R.  19  AIL.  463 

48.  - — Separate  aaits  wbere  Joint 

debtors  ore  sued  for  debt  paid  by  one — 

Ateertainnuat  qf  Aaret. — Ordinarily  claims  for 
CDntnbntian  should  be  bronght  in  separate  enita 
agunst  the  individual  conb^bnton,  bat  there  may  be 
cues  where,  by  reaaon  of  special  difficolty  in  the  m- 
certainment  of  the  ihares,  convenience  may  anggcit 
a  departnre  from  the  or^nary  rule  of  aepante  aoita. 
In  those  ca«ee  the  a«ceitainmeat  of  the  aharei  ahonld 
form  a  portion  of  the  relief  aonght  tor.  Bujapdt 
Bai  r.  IfAaoicBD  Au  Kuk         ,    6  TS,  W.,  S16 

4.  JOINT  WSONG-DOEES. 

48.  ■ — ^—IdabiUtyofwrongKloerBaa 
amonget   them  eel  vea.— One  tort  feaaor  cannot 

recover  contribaUon  against  another.  StrFPOVA 
CsABi  r.  Chixxaka  Pattav  1  Kad.,  411 

60. Coata     of     anit     randared 

neocaaary  by  wrong-doere.— The  plaintiff  ud 
defendants  jointly  opposed  and  prevented  the  amin 
of  a  umindor  from  measuring  certain  landi.  The 
MTniinrtar  thereupon  brought  a  eoit  agalDit  them 
to  have  hit  right  to  meaaare  declared,  and  obtained  a 

S'sint  decree  with  costs.  In  eiccntdon  of  the  decree 
or  costs,  the  property  of  the  plaintiff  waa  attached, 
and  he  snlel;  [ud  the  whole  amount  due  for  ooatt. 
The  pluntiff  now  sued  the  defendants  for  ocmtriba- 
tion.  B»ld  that  sach  a  soit  would  lie.  Boim 
SlHBAB  v.  Hajoo  Pokaxabiox 

[U  B.  Z..  B.,  846: 20  W.  B.,  S86 

61.  .  Wrong.dooTB    wltb    luton- 

tion— it#*d  fldt  BXireite  of  rj^A^— The  qaefUon 

as  to  whether  aa  between  peracm*  agunat  wbMD  a 
joint  decree  has  been  paved  tbers  it  any  right  of 
contribnUon  at  all,  depoidi  upon  the  qnntion 
whether  the  defoidante  in  the  former  tort  were 
wrong-doere  in  ihe  sense  that  they  knew,  or  onght  to 
have  known,  that  they  were  doing  an  illegal  or 
wrongful  act.  In  that  case  no  suit  for  oontribution 
will  lie.  If  the  defendontt  ift  the  former  auit  were 
not  guilty  of  wrong  in  that  aeuae,  but  acted  under  a 
bondfdt  claim  of  right,  and  had  reason  to  suppoae 
that  they  had  a  right  to  do  what  they  did,  then  they- 
ma;   have  a  right  of  contribation  inttrit;    and 
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COBtTEIBUnoir,  SUIT  rOB— «o«fHHM^. 

4..  JOINT  WBONO-DOEEB-wa^awd. 
La  mch  cmie  the  Court  ihonld  aiquire  what  ih&rs 
thej  each  took  in  tha  timmaction ;  becanae.  Mxwidlng 
to  drcamitaQc«i,  one  or  more  at  thtm  might  Im 
CMOMd  altogatber.  or  in  put,  from  oontrilnitins, — u> 
tia  imtance,  ons  of  them  might  Iutg  acted  aa  » 
■erraot,  and  by  the  command  of  the  othen  i  or  the 
othen  might  tuve  be«D  the  onlj  p«noiii  hcneAted 
by  the  wrongful  act :  in  which  caie  thoM  who  were 
benefited,  or  who  ocdeied  the  aerrant  to  do  the  act, 
would  not  be  entitled  to  eontribntion.  S,  33  of 
Act  XV  of  U77  doea  not  apply  to  a  caie  in  which 


[I.  I-  B..  6  Calo.,  790 : 6  G.  I4.  B.,  63 

TTnlatantional  ircosg-docr 


nlrcd  by  one  who  claimed  to  have  pnrchaied  the 
Mme  at  a  mle  in  execntina  of  a  prior  decree,  mt 
diMkUowed  on  the  groand  ttiat,  nnder  the  prior  decree, 
the  right*  of  one  onl;  of  the  preient  indgment-debtori 
bad  MCD  acdd  and  porchaied  by  the  objector.  In 
acoordanct  with  tbia  order,  twc-thirdi  of  the  property 
under  attachment  were  nld.  and  the  objector  there- 
npon  brought  a  r^^il*'  *°>^  fo'  ■'  declaration  of  hii 
lij^t  M  a  poichaaer  of  the  whole  property  in  execu- 
tion of  tha  prior  decree.  To  thii  nit  be  impleaded  m 
defendant!  the  decree-holder  and  ths  jndgment- 
dabton.  The  niit  waa  decreed,  and  in  the  remit  the 
decree-holder  alone  wai  compelled  to  pay  the  whole  of 
the  omU,  Bnbieqnently  he  brought  a  mit  tor  oontrl- 
bation  in  retpeet  of  theee  coat*,  ""^'"g  defendant! 
to  the  !uit  (1)  S,  one  of  Mi  oc-def  endanti  in  the  pre- 
Tiou!  anit,  peraonaliy  and  u  heir  of  A  who  wai 
another  of  tVta  cc-defendanta,  (U)  If  and  (iii)  S, 
theae  two  txing  aaed  in  the  chuiacter  of  heiri  of  A. 
Stld  that,  inannnch  as  the  mle  pi«renting  one 
wroDgMlaer  from  claiming  oODtTibntvin  againri  an- 
other WBi  confined  to  caaea  where  the  peraon  le^ng 
reUet  moit  Im  preanmed  tj  have  known  that  he  was 


the  property  for  ale  in  cieoution  of  hi*  decree  kn«w 
he  waa  doing  an  illegal  act,  but  the  inferenoca  were 
all  the  other  way,  he  waa  fully  entitled  in  law  to 
maintain  the  mil  and  to  recover  from  the  defendanti 
the  proportionate  amount  of  di«  ooati  wMeh  ha  had 
to  pay  for  them.  Xtrri/vealker  v.  Xiwo*,  S  Bm. 
L.  C.,BtkSd.,4e6,  Aiamto»Y.  JarvU,4  Bi»g..M, 
Dixom  T.  J^wvM,  30  L.  J.,  Q.  S.,  187,  and  Buput 
Singh  T.  Imrii  Tevan',  I.  L.  M.,  B  Calc,  730,  n- 
ferted  to.  Kubba  Bui  c.  Bikmini  Siwii  Sixaa 
[I.  Z..  B.,  9  AIL.  S21 

6&    Joint  toH-fteaor — Adjiutms»t 

'  0/  s  Ion  fi*imf  from  an  ilUg^  contraet.—^ 
jaed  of  paitiUoD  betWMB  .^  and  B,  membat  of  an  nn- 
ATidad  Hbdn  family,  prortded  that  A,  who  took 
OTer  alt  Oe  debU  dne  to  the  family,  ebonld  b«w  the 
Io«  U  any,  inetuTed  in  an  appeal  thea  pending  in  a 
■idt  broagnt  by  the  tamHy  oo  a  bond.    Ilie  bond  waa 


d  with  eottf.   Ths  decree  for  co^ 


COHTTBIBDnOir,  SniT  FOB-«ai.{>iw»f. 

4.  JOINT  WBONG-DOSBS— co»<i»««((. 
waa  executed  aninit  B  and  ntjafled  by  him  ;  be  now 
sued  the  ion  oi  A  (deceased)  to  recover  the  amount 
paid  by  him.  Held  that  the  plaintiff  was  entitled  to  - 
recover,  the  claim  not  being  bwred  by  the  rule  against 
contribution  between  joint  tort-feaaun.  LAEBHiuirA 
Attam  e.  BAifftAguu  AriAS 

[L  L.  B.,  17  Had.,  78 

64.  Costs  of  salt  in  wtalali  falae 

defbuoe  Is  set  up.— Where  a  decree  for  cost*  agunat 
two  defendants  jointly  waa  executed  agunat  one  of 
them,  who  had  set  up  a  false  defence  in  the  suit  In 
collnaion  with  th*  other,  and  the  former  faronght  a 
■nit  to  ceoover  one  moiety  of  the  amount  pud  by  LJm 
from  the  itiiietiStld  that  the  suit  would  not  lie. 
Vt.itxaxB.k  ViDAEA  VniiL  tSxaik.  v.  PABirAtfoor 

PAmKOABA  EVBDPPITH  KADDoaoHEN  NaTAB 

[L  I-  B.,  7  Mad.,  89 
56> Dsoree  fbr  oosts— ^ci'i^rac*  ta 

provt  callmnon  —  Prceetdingt  in  former  eatg  lutt 
bttween  tame  partite — Aimiieihilily  in  evidence  of 
finding  in  former  cote. — 8  granted  to  O  and  A  a 
patni  of  a  certain  share  in  a  lamindari,  and  thCT» 
upon  P  brought  a  suit  og^st  Q,  S,  and  A  for  spe- 
cific performance  of  an  agreement  to  grant  to  him  (jP) 
a  patni  of  tlio  same  shaj«.  That  suit  was  decned 
with  roit*.  the  while  of  which  were  realised  from  S. 
In  a  suit  for  contributicn  brought  by  C  against  8 
aod  A,  the  lower  Appellate  Court  found  that  a,  8, 
and  A  had  conspired  in  setting  np  a  false  defence  in 
the  former  luil  in  order  to  defeat  fa  claim,  Meld 
in  second  app^  that,  aaaaming  saoh  coUaiion  ware 
proved,  the  suit  for  contribntion  was  not  mainbunable, 
e,  3,  and  A  being  joint  wrong-doen.  Vayangara 
Vadaka  Vittil  Manja  v.  Pariganffot  Padingara 
Kamppatk  Kadugsohen  Nagar,  I.  L.  S.,  7  Mad., 
89,  followed.  Broje*dra  S^mar  Boy  Chotodirg  T. 
Bat  Sehari  Beit  Ckomdhry,  I.  L.  S.,  IS  Caie.,  300, 
diatWuiihed.  The  only  eridenpe  on  which  the  lower 
Appeuate  Court  had  acted  as  eatabbshiog  such 
collnaian  w«b  the  fining  of  the  Court  in  the  former 
■nit  (gathered  from  the  grounds  of  appeal  in  that 
■nit),  Meld  that  that  finding  was  inadmissible  in 
evidence,  as  lud  down  in  Snrendar  Sath  Pal  Ckim- 
dkrif  v.  Brojo  Nath  Pal  Ckoadhrg,  1.  L.  E.,  13 
Caie^  302,  bung  ths  finding  in  a  case  in  which  O,  8, 
and  A  were  all  cc-defendants,  and  a  third  party  the 
plaintiff  ;  and  Uie  case  was  remanded  for  the  deta- 
■dnation  of  the  queatian  whether  Q,  B,  and  A  were 
wrong-doers,  and  were  aa  such  held  liable  for  the  costs 
at  the  former  •nit.  GoHm)  Chuhdbb  Nukdt  v. 
Sbiqobihs  Cbowvsbt  .  I.  L.  B..  24  Oala,  8SO 
II  C.  W.  H.,  179 

56. —  Pajrment  of  damages  aitder 

deoTM  1>7  on*  of  several  joint  trroug-doen. 
— Where  coe  of  several  joint  wrong-doers  liqu  dat«a 
the  whole  amount  of  the  damages  oUalned  In  attsfac- 
tka  of  the  wrong  eomnutted  by  them  all,  he  i*  not 


B7. Psymont  itf  deorse  by  on* 

of  soT*'^l  Joint  wrons-doers— CaMe  of  at- 
fiaa— StmcA   of  eoteimnt—Damaget   for  brtaci 
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DIQEST  OF  CASES. 


CONTBIBnTIOB',  BTTTT  VOBr—eoiielMded. 

1.  JOIin  WROJUQ-TiOERa—eonelwled. 
of  eentract—BraacIt  of  contract.— bi  k  mit  for 
(unutgei  kgkfaut  A  and  oUien  for  bT«Mh  of  >  oore- 
iMUt  not  to  Open  &  ferry  at  >  puticnW  pUce.  ■  decree 
wu  <At^cd  iigidiKt  1^1  (he  defendvito.  The  unonat 
of  thii  decree  wu  levied  b;  execution  fiom  A  klntie, 
who  thereupon  brought  %  loit  for  contributinil 
ictinit  hii  oodelendkDt*  ia  the  fonner  niit.  B^th 
tSe  lower  ConrU  djimiieed  the  luit  on  the  gn»md 
that  the  pbuntilf  vid  tbe  defend&nta  htd  heen  jaint 
wiong-doers,  >nd  that  no  gait  for  oontrihotion  would 
lie  u  between  them.  On  Mcond  appeal  to  the  Hieh 
Conit, — K»li  that  the  rale  of  Uw  nlied  on  b?  the 
Conit*  below  had  no  application  to  the  cirenmitanoea 
nl  the  prennt  caae,  and  that  the  plaintifl  »ai  en- 
titled to  matntain  hii  aetinn.  Bbwmdbo  Ertua 
Bol  Cbowibbi  v.  BUH  BiSlKT  BOT  CHOtrvXKI 

[L  L.  B^  18  CrlKx,  800 

*8. Fttjment  to  woare  property 

— JfanM  proJUi. — In  a  claim  fcr  contribution  ariring 
o«t  of  a  fonner  nit  in  which  a  Diitrtct  Judge  had 
plTen  a  decne  a^^ort  Um  preeent  plaintia  and  defen- 
dant, and  in  the  eaeontion  of  wUidi  tbe  If  nunf  had 
allowed  m«ane  profit*  to  the  pUntift,  althoogh  the 
Jodn'i  decititm,  wUch  wtcced  folly  into  other 
'Wafli.  had  omitted  to  award  meme  proflta,~£^gM 
thati  u  the  Jndge**  deeirioo  had  made  no  mentioa  of 
mevne  pnflta,  the  piceeut  plaintiS  wu  not  entitled 
to  recover  ai  contributiiai  tbe  mm  wl^cb,  in  order  to 
Moor*  hii  propect;  aguut  the  jolat  decree  he  had 
pfid  on  bdiall  of  tlia  defendant.  Bvxwixn  Lux 
BAKOtt  c.  GfrsKin  Lul     .        .    fl6  W.  IL,  988 


W.    Diaoretioa    of  Oo^ut— Act 

XIXII  of  lS39.~la  mite  for  coniribatimi  it  i«  in 
the  ffiMraUon  of  the  Conrt  to  allow  or  retuie  intereet 
on  the  anoimt  claimed,  whtther  there  bai  bean  a 
writtoi  demand  for  it  or  not,  inaimucb  aa  Act  XXXII 
of  188ft  doee  not  apply  to  fnch  niite.  Bibioo  Cecit- 
>»»  B^nuun  e.  NirsoaB  Honi  Dinn 

[10  SL  Ih  B.,  868: 19  W.  K,  88 

XcLun  Bhwai  d.  PmoMmroHoxu  Doaan 

pOB.IkIL,8a8iiote 

COirrRXBUTOBT. 

Sot  ConiiTT — Wmno      nr — Oivja^L 

Cun   .        .    I.  lb  B.,  B  Bom.,  2S8 

IZ.  L.  B.,  U  Bom.,  S41 

Liability  of— 

8tt  Ciiu  vvDwa.  ComixT — Abholu  o> 
AaaoounoM  ibd  Lusnm  or  Skaxi- 


iSh  Duu»ii — Ubuubi     im     Ajiess- 
wm  OP  Duuaaa— Toan. 

[1. 1..  B.,  4  Calo.,  lie 
Bn  Hnm      .    I.  Ii.  B.,  18  Bom.,  618 


COK  VEBBIOIT— cMc^wlMf. 

L Stolen    notwi.— Two    kAm    ai« 

itolen  from  A,  which  B  (not  a  bo»d  Mo  holdo'  1<x 
valuable  ooniideratkm)  tcnden  to  (7  m  payment  fur 
oartun  article*.  C,  not  knowii^  B,  retnaea,  to  daa) 
withhia,  irtierenpon  £bringi  D,  who  U known  to  C, 
and  the  purchate  ia  made  by  him.  Sdd  that  the 
part  which  i>  pfffonned  in  tbe  tranMCtum  amounted 
toa"oanTerrionofUienoteetob]*  own  nae,"  and  that 
he  i*  liable  to  A.     EiUOBTMOHinr  Bot  c.  BuvAKAnr 


a. AT^ropriAtion  of  gooda  •■  to 

whloh  than  ia  dlapnts— Ha/iiwry  toparig  wUX- 
out  title, — S  received  into  hii  godown  certain  goodi 
belonging  to  the  plaintiff  and  in  chai^  of  hia  eervant, 
concerning  which  there  mu  a  diiput*  betwecs  the 
ptaintifTi  went  and  B,  of  which  ctrcumitance*  S  waa 
•ware  ;  and  he  advanced  m'>ney  to  flon  the  lecuiityof 
tucb  good*,  which  were  eabaequcutly  delivered  to  B 
and  inld  by  him  with  the  acknowledgmmt  of  K,  and, 
notwithitandiiig  the  plaintiVi  MTvant  objected  to  it, 
delivered  than  to  the  purchater.  Said  that  K  waa 
liable  for  damage*  at  the  initance  of  the  pluntiff  in 
an  action  for  cunveraliin  of  the  good*.      AjimT  I)Aa> 

a  H.  W.,  P«rt  T,  p.  lOT:  Ed.  1878, 194 

8.  Tr«spua  on  land — Comvtrnom 

qfmoToabUi  I.fi'V  °"  '°"<' — Cioil  JVoccAm  CoJo, 
I.  M.— Defendant*  having  foreibly  taken  po**M*kn 
of  phunmr*  land  nfoa  wfakh  waa  (1)  ttancUng  timber 
•ad  'S>  logi  of  timber  lying  ^umA  on  the  poand, 
plaintiff  had,  in  a  prior  luiti  recovered  powewon  and 
damagea.  Bubseqaentlytotheinditntianof  •nchprioi' 
rait  defendant*  (1)  cot  and  removed  certain  ttanding 
tren,  and  (2)  removed  the  log*  wUch  lay  itored  on 
tbe  ground.  Upon  plaintiff  bringing  a  aeoond  nit  to 
reoover  damage*  on  both  gronnde,  objection  wa«  niaed 
a*  to  the  loga,  that  a  claim  for  tiidr  value  might  have 
been  included  in  the  former  *nlt,dnee  their  oonvodcn 
wai  effeoted  when  the  {diin^ff  wa*  di*p3woMod  of  the 
land  upon  which  they  lay,  and  that,  ondar  a.  43,  no  claim 
oonld  now  be  made  in  rcapect  of  them.  Said  that  a 
tmpaia  on  a  pieoe  of  land  ii  by  itaelf  no  proof  of  any 
oonvcnian  of  moveable*  lying  upon  the  land  at  the 
time  tlmt  the treapaaatakea  place;  that,  notwIUMtand. 
ing  plainUff*  erieUon  from  the  land,  poaMnon  of  the 
timber  lying  ttorad  upon  It  dkonld  be  prtmoMd  to  hare 
oontinnedln  hinin  theabaeneeof  ]nootof  anyaeton 
the  part  of  tbe  defendant  with  »peclal  refute  to  nch 
timbv  and  ihowing  nnaqnirocalty  that  the  plaintiff 
wa*  entirely  deprived  of  th*  oa*  of  then ;  ud  that 
eonvariian  of  th*  log*  wa*  not  effected  by  the  treapa**, 
hot  only  by  their  ronoval  anhaeqnently  to  the  in^itn- 
tion  of  t^e  previoni  luiL    Hon  c.  AvuraKUUB 

[I.L.B.,22]bd.,187 

CONTEET8. 

Saa  BiSAHT  .         .    8  Had^  Ap..  7 

[I.  !„  B.,  4  Bom.,  880 
L  L.  B.,  10  Mad.,  U 
I.  X..  B,  IS  Calo.,  984 

Sat  DnoBoi  Aof,  s.  2. 

n.L.B..14Kad.,888 
X  Xh  B..  18  CalC.  969 
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(  ir«  ) 


cos  VJSRTS—couiinmtd. 

8te  ViLSt  Eruiiiiai— GuriBAL  Ciiii. 

[4  Kad.,  1S5 
£<«  Hm>u  JiAir—  CvRoic— Asopnov. 

[L  Ih  B.,  IT  Calo.,  B18 
S>(Hm>n  L^w-lRasBr»Hca— Divan- 

IFA   OV,    EXOLDltOH    VBOIC,     ABD     FOB- 

Mimko',  IxEKsnuai— Masbuo-ii. 
[I.  L.  B.,  19  Oalo.,  964 

Set  HiKDIT  LlW-  IlTHIBtllllCB  — 
DlTIHTlNO  OV,  EXCbCBIOK  VBOK,  IKD 
POBVBITVU      DF,     iHaiSITAVCIB— OOT' 

ciBTiB  .    &  Agra,  311 

[L  I-  B.,  S  Mad.,  169 
1. 1..  B.,  11  AU..  100 

Sat  Hnmi;     Law— WUBsiiai— Dibbolo- 

TIOK  OF  HASRIAas. 

[L  I-  B.,  B  Kod.,  168 
£  I4.  B.,  18  Colo.,  964 

8m  ICAUUoa  .         .    10  B.  I-  B.,  196 


1. Hindu  eonvert  to  CbrUtluiltT 

— LaKgot*nti»g  tontirtt— Hindu  ioic.— Upon  the 
conrertiOQ  ot  ■  Hindn  to  ChriitUiiltj,  tbe  Hinda 
lAir  COM!  to  bareaiiy  coatinntog  obligttnrr  force  Tipon 
the  eonTert.  Be  duj  Tenoniiee  the  old  Iaw  by  vMcb 
fae  «u  butiod,  tM  he  hu  renoQaced  the  old  religion,  or, 
if  he  tUnhi  fit,  be  nw;  abide  by  the  old  law,  ikotirith- 
■Undiug  he  bu  renoaoced  the  uld  religion.  The  pro- 
(eaaioD  of  Chiutianit;  releiace  the  ocDTnt  from  the 
trammeU  of  Hindu  law,  but  It  do«i  not  of  necevity 
londve  any  change  of  the  righte  or  relatiana  of  the 
convert  in  maUen  wHh  which  Chriitiailitj  hu  no 
coDcon,  mch  a*  hi*  rigbta  and  hitereate  in,  and  hii 
powwi  oTer,  pr;iperty.  T)tB  cuniert,  thongh  not  bannd 
a*  to  ench  roatten,  rithir  by  tbe  Hindu  law  or  by  any 
poritJTe  law,  may,  by  hii  oohtm  of  ctvdnct  after  hu 
conTeraioi,  hare  ehown  by  what  Iaw  he  intended  to  be 
gcremedaatoUieeeiiiatten.  ABBAQAMa.ABBAEAH 
[1 W.  B.,  P.  C.  1 :  9  Koore'B  I.  A.,  195 


go^tr%iug 
An   Chrli- 


_— SucMMtimi   Act.  #.  aSl.-Hati 

tisne  are  goTened  by  tbe  Snccoiioa  Act,  tint  if  a 
family  of  natiTC  Cbnatiane  onntinned  to  obatrre  the 
Bindn  law  of  niccfenon  until  the  Sncconon  Act  al- 
tered iJteir  rule  of  laeo^Mon,  the  memben  of  the 
family  bran  before  Uie  Boeeeuian  Act  came  into 
operation  eonid  not  be  deprived  of  the  rfgtite  aeqoired 
bythemnnder  Hmdn  law.  PomruBAin  Navah  r, 
DouSAia  Attav  .        .    1. 1..  B.,  S  Had.,  909 


Foil- 


dUif  ^~8mce»stio*  io  ulatt  ^  MMLu  vko  lot 
tiBMM  a  CKrittian-Sucettnom  Act,  t.  36.— U  a 
Hinda  beeomea  a  convert  to  Chriatianit;,  and  diet  iotn- 
ttXt,  ancenBon  to  hia  eatete  >■  governed  by  the  Indian 
Kneceauon  Act,  1865.    AK,t  Btabman,  went  thr^ngh 


CONVERTS— eosfiiuMJ. 

a  Bindn  marriage  ceremony  with  3,  a  Brahman  girl 

of  eight  yean  of  age,  in  IBCO.     Ilie  muriaga  waa 

monr  performed.  la  1S61  A  K  waa  conTertMl  to 
Chrutianity.  S  refnied  to  live  with  him  becanee  he 
was  an  ontcaate,  and  in  1867  5  renonnced  all  clume  on 
hin  or  hii  eriste.  In  ISGB  A  K  went  throngh  ■ 
Christian  form  of  marriage  with  JT.  In  1881  A  K 
died  inteatate,  and  poiaearion  wa«  taken  of  hia  eatkta 
by  the  Adminlitrator  Qeneral.  .S  claimed  the  eatata 
from  the  Adminittrator  Gtenaral.  Her  nilt  waa  dia- 
miiaad  on  the  gnmnd  thai  A  K  having  died  an  ont- 
caata  and  dcgi^ed,  and  hi>  degradation  not  ^oned  for 
nnder  Hindu  law,  no  right  of  inheritance  remained  to 
her.  Before  Judgtaent  waa  delivered,  8  died,  and  tbe 
■ait  abated.  In  a  euit  filed  by  the  Admiiditrator 
Qeneral  to  have  theeitateadmioiatertd  by  the  Court, 
the  dalmanta  were  (1)  the  father  of  A  K,  (3)  tlw 
brother  of  A  S,  tmdirided  from  hia  father,  and  (3) 
the  exeontor  of  Jf.  Htld  that  S  wae  the  wife  of  ^  AT 
when  he  went  through  the  form  of  murie^ e  with  Jf, 
and  that,  hot  for  iU  fact  that  S  had  relinqiiiiai«d 
hn  righta,  8  wonld  have  been  entitled  on  the  deaUi 


a.  86  of  the  IndUn  SnocearioD  Act,  186&,  the  Cathw 
of  ^  iC  waa  antitlad  to  the  whole  of  the  eatota. 
ADMunscsATta  Qhual  or  llADKAa  r.  Ilvutdl- 
CBABi  ....    I.XhB.,0]Cad.,466 


-  Survivori 


Sueetttiim  Aet,  ISeSStTtct  of  Aet  en  ettattt  af 
native  Ckritiiane  pntioml]/ follomng  Simdn  law, 
— A  and  J,  brotheri,  native  ChHetune,  deecendania 
otBrahmina,  wme  liring  in  co-parcenary  and  owned 
certain  land  on  the  data  when  the  Indiu  Sneoevion 
Act,  1B66,  cane  Into  force.  In  1878  no  partition 
havina  ben  mada,  A  died.  Held  Oat  J'  did  not 
Uke  the  whole  eetate  on  the  death  of  ^  by  inrvivor' 
ahip.    TBLLta  V.  Saldavka 

[L  L.  B..  10  Had.,  69 


of  the  oonrcTnoi  of  a  peram  tma  one  tma  of 
religion  to  another,  the  qneatiaD  ariaee  ae  to  the  fawr 
to  be  applied  to  inch  poaon,  that  qneation  ia  to  ba 
determined  not  by  iarnrtaintng  the  law  which  waa 
applicable  to  mch  peraoa  prior  to  the  eonvmion,  bat 
by  aaoerlaining  the  law  or  eoatom  of  the  claaa  to 
which  neh  pcnco  attached  himadf  aftar  eonvenlia 
and  by  whl^  he  preferred  that  hia  ncceaiion  dionld 
he  governed     LAsnval  v.  QoBiALTia 

[I.  L.  B.,  as  Bom.,  580 

6. Hindus    becoming   Haliom«- 

dnnB  —  Saeeeeiiim  of  properti/. — Held  that  tbe 
qnealion  aa  to  ineaeiaion  of  propo^y  between  paitiea 
whoy  thon^  originally  Hindui,  mbaequently  em- 
bfaoad  the  Habimiedan  religion,  and  prufmed  that 
iA)fpaa  for  encetaiive  geneiaUoni,  muit  be  diipciad 
of  nnder  the  Hahomedao  law ;  and  the  plea  of  OMge 
oppoaed  to  Hahomedan  law  mnit  not  be  recogniied. 
StmiTBT  Ehak  «.  Eadik  Dad  Ebat 

[1  Affn,  r.  B,  39 :  Ed.  1874,  SB 
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OONVJmTB— eoMtiMMi. 


-  A  Hindn 


the  Mabomedui  religion  ia  bonad  bj  the  Haliomediu 
Uw  of  inherltence.    Smak  v,  Boop  Bak 

[3  Affra,  61 

Ljllu  Oush  Bbsarbi  Lul  «.  Uiwa  Eookwab 
C8Agrft,88 

8.  OoHTOrta    from   Hindu    to 

Kahomedan  religion— Cwfim  at  to  inherit' 
OHM.— The  gmenl  premmption  Brinne  trom  the 
intimate  connection  between  law  aad  reliBioQ  in  the 
Mshomadui  bith  is  th^  the  H&banLedan  l*w  governs 
ooDveita  from  the  Hiodu  religion  to  Hkboroedaiiiim. 
Bnt  k  welt*e«t^llihed  cmtom  Id  the  cue  of  mch 
convtvti  to  follow  thdr  old  Hinda  law  of  inheritviGe 
would  override  that  nneral  premmption,  and  ■  naage 
ertftblhihing  a  epeetiJ  rule  of  inheritance  u  regarda  a 
■pedal  Una  of  property  wonid  be  given  the  force  of 
law,  even  though  it  be  at  variaooe  with  both  Hindu 
and  Hahomedan  laws.  HiHOioni  SmiOK  e.  Hui 
Aehid.  Abduiiab  Hui  Abdbaiab  «,  Haji 
Ahiod  .  Z.  Ih  R.,  10  Bom.,  I 

0. Smiu  Borah  Mahe- 

msdasf  -  Converiion,  Effect  qf-^Sindu  conrtrlt  to 
Mahomadanint,  Cfuton  aitd  mage  of — Inheritance 
among  meh  eencerie  —  Natiti  Chritliane  —  I,am 
oppiint  to  yati'Bt  Chriitiani  prior  to  Indian 
Snoceeiion  ^ct  (X  of  ISSBJ—Snrden  of  proof— 
The  Soni  Borah  Mahmnadan  comnmnity  of  the 
Dhandhnka  Taloka  in  Ghijarat  are  governed  bj  the 
Hindn  law  ia  matter*  of  encocMiiiti  and  tnberitance. 
Seli,  therefore  that  In  thti  conmnnity  a  widow  ia 
entitled  to  (noraed  to  her  huiband'i  eetate  to  the 
exclndiA  of  a  daoKhter  or  a  itepHlangbter.  Ai  to 
the  law  goreming  Hiodu  converts  to  Mahomedaniim, 


vonvorte  to  that  faith  from  .  . 

well-eatabliihed  cuitom  of  fueh  converts  following 
tba  Hindu  law  of  inheritance  would  override  the 
general  presainptitni.     (3)    This    custom    should  be 

'  oonihied  strictly  to  casts  of  sacMssion  and  inherit- 
ance. (1)  If  any  particalar  custom  of  saccession  be 
allesed  which  ia  at  vaiianee  with  the  genetal  law 
api&able  to  thMe  ecimD«nlUa«,  the  bnrden  of  proof 
lies  on  tbe  party  alleging  sai^  spedal  onstom.  If 
vvidmee  is  given  as  to  the  genml  prevalenoe  of 
Hindn  miss  dl  snoce^on  in  a  Hahomei&n  oommniiity 
in  preference  to  the  rales  of  Hahomedan  law,  the 

'  burden  of  proof  is  (Uschuged,  and  it  than  rests  with 
the  party  disputing  the  putieular  Hindu  nsage  in 
question  to  show  t^  it  La  excluded  from  the  iphere 
of  tlu  proved  general  uMge  of  the  couununity. 
AnoBg  Native  Christians,  certua  daaaes  strictly 
rrtain   the    old   Hindu   us^es.    others  retain  theae 

'  Qiagee  in  a  modified  form,  and  othen  again  wholly 
abandon  them.  Before  the  Indian  Succasion  Act 
(X  of  1S66),  the  Chrittiau  convert  could  elect  to 
attach  himself  to  any  one  of  these  particular  dataea, 
and  he  wonld  be  governed  by  the  usage  of  the  olasa  to 
which  he  so  attached  himself.  Abrahtan  v.  Abra- 
ham, 9  Moo.  I.  A.,  19S.  Theae  ume  piinriplei  are 
applied  to  the  case  (^  Hindu  eonverta  to  Mabomedan- 
ism,  such  as  Ehojas  and  Cutchi  Hemona.  Bai 
Baui  o,  Bai  Sutox         .  1. 1*  B.,  SO  Bom.,  68 


CONTZRT8 —eoneluded. 
10.- 


-MoUtalam  Gira- 


nat—Btndn  convert*  to  Mahom*damitni~£eieif 
tion  of  Mindn  lam  and  uiaget~Sind«  lam — 
Inkerilanee.—T\it  Hindn  law  of  mheritauce  and 
■nocesrion  applies  to  Molesalam  Oirasias  who  wer« 
originally  B^put  Hindus,  bat  wfre  subaeqaently 
converted  to  Mahomedanism.  Fatuahoji  J&svax* 
aaKoji  e.  Eitvab  Habiuvoji  FATSBAnan 

[I.  !>.  B.,  SO  Bom.,  lai 

11 Tor&ltiire     of     proper^  — 

OmUtion  to  take  property  forfeited,  Sffeet  of— 
Qnare — Whether,  wheD  a  person  becomes  a  ocnvert 
and  his  property  is  under  Hindu  law  forfeited  to  his 
■OB,  the  mere  omisuon  by  the  son  to  miter  npco  the 
property  vested  in  hint  by  the  fbrfotnre,  at  othawise 
assert  his  risbt  to  it,  would  rc-veat  it  in  the  convert 
and  make  it  descandible  to  bia  hdrs.  Laxsa  Oviih 
BiHAsn  Laix  v.  Uiwa  Eooxwab    .  8  Aors,  88 

COMVBYAITCB. 

See  Bbsistkab  ot  Hish  Coimr. 

[I.  !>.  B..  16  Cftlo.,  880 
See  STAitP  Aoi,  1869,  t.  S,  a«t.  11. 

[10  Bool,  854 
81bd.,IUI 
See  Staicf  Aot,  1869,  boh.  I,  ur.  16. 

[16  W.  B^  S08 
L  I..  B..  1  ICmL.  188 
See  Stamp  Act,  1669.  bob.  I,  akt.  SI. 

[L  I>.  B.,  IS  Oalo..  48 

I.  Xb  B..  aO  Bom.,  488 

L  !<.  B.,  88  Cala„  988 

I.I..B.,a0Ma(]L,S7 

See  SvAvr  An,  1B79,  s.  8,  abt.  9. 

CI.  L.  B.,  7  Kad.,  860 
T.  L.  B.,  7  Cnlo,  31 
1. 1..  B.,  Si  Mad..  428 
See  SxAKp  Act,  1879,  s.  U. 

[L  Zi.  B,  15  Bom.,  076 

-  Betnm  of.'by  Pnroluwor. 


COlTVIOTIOMr. 

for  aeTeral  oSbnoea. 

See  Cabk  vhsbb  Skntbnci — Cuiim.AnTK 


Prevloiu— 

See  Ckoohai.  Fxooiiiubi  Com,  b.  408. 

[I.  L.  B.,  88  (Dalo;.  174 


r  arror  in  law. 


See  Cabib  mrsia  Aoooxruca. 
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DiaSST  OF  CASES. 


CONVICTIOM'— co«(.«M<i. 

L Gonvlotloii  without  avldsnofl 

— lUtgal  eotnitHo*-—^  conrietioii  on  no  evMeucB  ii 
wnma  in  nalnt  of  \tM.    Qawis  o.  Cbabd  Biavii 

-  [7  W.  K.,  Cr.,  e 

Qmii  e.  PooBiro  Ceumskb  Dosb 

[B  W.  &.,  Or..  60 

S. ■Want  of   DOroplBlnt  and  of 

•rtdenoe— li^vai  BMitieitoB.— Where  &  Migis- 
tnita,  meting  menl;  on  oertaLn  mfonnaClon  contained 
in  K  letter  »ddceaMd  to  Mm,  convicted  a  penan  lor 
obatrnctioD  and  naiwiiMitbe  High  ConrtKt  uidethe 
cmriction  on  tbe  ground  that  therv  wm  no  complaint 
and  no  eridmoe.  Is  tU  lunBa  oi  BAif  Cookab 
[10  O.  I..  IL,  Sal 

& CoQTlotlon       on       avldaiioe 

taken  in  abHnc*  of  occniMd— Illr^oJ  e/mno- 
tia*. — A  coovietion  baaed  npon  evidence  taken  io  the 
abaence  of  the  acenaed  ii  illegal.    Abosikotw 

[8  Mftd.,  Ap.,  84 

QraiK  «.  RucooM IB  StvoH     S  W.  B.,  Or.i  17 

QimK  I.  Luu  Chowbbt  S  IT.  W.,  10 

QuHK  r.  RiKiUTH         .        .7  W.  B^  Or.,  46 

QmiH  r.  HOBBUH  Ali  CBomsH 

[8  W.  B.,  Or.,  74 

4. Otnivlotion  on  statement  of 

OOmplalnanta — A  oonTietim  on  the  itBtement  of  a 
conpl^nant  ia  lawful.  Edlvk  Mdfddl  c.  Bho- 
WAVi  Pbobas    .        .  aa  W.  B^  Or„  89 

'-  Convietion  on  plea  of  pillty 


piiMOff  01 

ii  valid,  al 


-_    _-  ],  althongh  thwe  were  no  aueaon.    QCUK 
Sbiust  Cbuu.  ,    S  B.  Xk  B.,  F.  B,  SS 

[10  W,  B,  Cr.,  43 

6. ConTtotion  of  deaf  and  domb 

person  wltbont  attempt  to  make  blm  nnder- 
•tand  the  aharge— JfJti^I  wximefioik— A  deaf 
and  dumb  jriioDer  wai  convicted  of  an  oSenoe. 
VpjD  the  traJ.  no  attempt  waa  made  to  commnnlcata 
wtth  the  isiiane)'  respecting  the  ehaigo  againrt  him. 
■nia  High  Conrt  qoaahed  the  eonviction.  Abohthouh 
[6  Mad.,  Ap,,  7 

7, Contlotlon  toe   one    oflbnee 

ondev  Penal  Code  and  Aot  I  of  IXHl—IlUgai 
MKm'attoit. — A  eonvioUon  trader  the  Paoal  Code  and 
ain  imder  a  (pedal  law  aa  the  C  atUe  Treapu*  Act 
(I  of  IB71),  In  roipect  of  <m.t  and  the  lame  (oteDoe,  b 
illegal.    Qdub  e.  BoMini  Au         .  6  IT.  W..  40 

8. Oonvlotlon  under  both  h.  471 

and  474  of  Penal  dam-IlUgal  eo»tietion. 
— Conviotioni  i^  nring  targui  doenment*  (i.  471) 
and  of  haTiJng  them  in  psmcirinn  with  Intent  to  me 
them  (i.  i7i  of  the  Penal  Code)  cannot  etand 
t(«ether.    QriBN  n.  Svzm  Au         .  6  ZT.  W.,  80 

8. OonTlotton  without  Jurledio- 

tlon-IWal  vadtr  Ast  I  af  1849—OniMno»  to 
Tteard  ordtr  gitinff  j'uritdietion.—'Wbert  ■  (indal  of 
a  imiOl  TBMel  had  been  conricted  of  criminal  breach 
of  trott  which  appeared  to  h»ve  beoi  committed  in 


CONTICTtOlT— eolrfinKwi. 
the  Poitngnese  poneanon  of  Chm,  bnt  no  order  giving 
himaelf  Jnriadlction  waa  reoorded  by  the  Seaduna 
Jndse  of  Hangalore,  who  tried  the  can  onder  t.  9  of 
Act  I  of  lata,— Btld  that  the  oonvictlon  wa*  iUegal, 
and  that  there  ought  to  be  a  new  triaL  AKOFYKOua 
[6MAd.,Ap.,18 

10. Order  for  impriaonmeDt  tat 

fatore  defkult— i^si«itMn<  for  eontingtut 
failtrt  to  Kork—Act  ZIII  of  18S9,  t.  S.— An  order 
of  a  Haf^rate  paned  nnder  a.  2  of  Act  XIII  of 
1369,  tlut  the  priioner  (honld  wcn^  for  a  cotun 
period,  and,  in  cau  he  &iled  to  do  to,  thonld  inller 
rigarooe  imprinnment  for  tme  month,  annulled  ai  to 
the  latter  part,  the  Uagiitrata  having  no  power  to 
make  that  rader  nntil  the  failnre  had  oconired  and 
been  proved  before  lum.    Bia.  r.  Joka  bin  Buu 

[4  Bom.,  Cr.,  87 
11.  Conviction  of  oflbnoe  with- 
out spectBo  charge— CriniiMl  Pracodurt  Cod*, 
1873,  t.  4B7 — Cottmctitm  of  minor  charge  on  eiargt 
for  gravtr  offtnet. — When  a  peraon  1»  cbatged  with 
an  offence  coniiating  of  parti,  a  combination  of  Mme 
only  of  which  conatitntei  a  complete  minor  offence, 
he  maj,  under  ■.  467  of  the  Code  of  Criminal  Prooe- 
dnre.  be  convicted  of  the  latter  withoat  being  tpecifl- 
eal^  chaiged,  but  onlj  when  the  graver  charge  givea 
notice  of  all  the  tirenmftancea  going  to  coniUtnte 
the  minor  cflence.  Hence,  where  a  man  eluwed  with 
mnrder  waa  oonvicted  of  abetment  of  it,  the  High 
Court  annnlled  the  oonvkiioo  and  aentouH)  and 
ordered  him  to  be  re-trted  on  Uie  latter  chafge.  Bsa. 
B,  Crabs  Nn        ...        11  Bom.,  940 

Sf  BBQ.  v.  BAXUJBAT  JlTBUISlT 

[19  Bom.,  1 

IS.  I>ouble  oonviotlon  fbr  aama 

oSlBnoe—J7I«^a;aosnefi«i.—jF  brought  achaige  of 
aHanlt  agaiut  JfbeforeaBench  of  Maglatiat«a,wba, 
flntBog  no  evidence  to  ihow  by  whom  oomplunaiit'i 
aim  had  been  brokai,  tanted  the  caae  ai  ime  of 
■im[de  hurt,  and  foitaiieed  the  aocnaed  aeeorffingly. 


d  eoDvicted  the  aeenaed  «t  grlevooi  hart.    Said 
kt,  aa  the  whole  matter  wae  (oa  tran»ctica  and 


gniUS  d/.— Jnc^ont  in  the  aKeraative 
paned  in  earn  iu  which  it  ii  donbtful  whether  the 
accnaed  peraco  ii  gnillf  of  anj  one  of  the  nvenl 
oSencei  charged,  bnt  where  it  ii  doubtful  of  which  of 
thote  offencei  heia  gnilty,  meh  an  alternative  couric. 
tion  ii  iUegal.    Qobbx  v.  Jikcbha 

[7  If.  W.,  187 

14.  ConTloUoa   of  one  offBnoe 

and  aoqulttal  on  others  irhere  mvaral  are 
proved — Cogtiatt   offewett — tlUgal  tantwiion. — 


iizoabyGoo(^Ie 


DIQEST  OP  CASK3. 


coirvicTioir— oo»HiMMi. 

Wluu  mora  thui  one  iJteace  u  proved,  it  i»  not  pro- 
per  to  coDTict  onlj  of  one  tad  to  uqnlt  otthe  othert, 
fttthongti  the  oSancei  m*7  be  coenat«.  Bbo.  r. 
UmiAB  TUEAH      ...       6  Bom.,  Ct.,  8 


16.  - 


ConTlDtioD    on    evid«aoe 


takaa  bafore  oaothar  MAgiotnto— Illegal 
cimvietian. — When  &  prisoner  i«  oonTicted  by  one 
Umiitnta  npon  evidenee  prevlonil;  recorded  before 
snotlier,  the  detect  CAnnot  be  cored  by  the  evidence 
bdng  dgain  recordedi  Knd  the  conviction  cooflrmed. 
Qdibm  «.  FooBxo  CHFiniiB  DoBe 

[8  W.  B..  Or,  Sg 
And  ne  Qirux  r>  Qon  Noasso 

[21 W.  B.,  Or.,  47 

1& Power  to     qoaali  oonvlo- 

tion.— A  Inwer  Court  hu  no  power  to  qntuh  iU  owd 

oDOTiclion,  thongh  illegtl.    Is  bb  Qitfowbbi  Bbooba 

re  W.  R,  Or.,  70 

17.  Valid  co*metio» 

in  oat  improptrlif  origiiiated. — Ptr  Maolbait,  J. — 
The  High  Conrt  nKy,  withont  reference  to  the  loc&l 
Ooremment,  est  K^de  a  cmviotioii  on  m  trial  improparly 
rrigi»*ted.  IH  thb  iuttis  o*  turn  mniOK  or 
NoBiH  CH(m>BA  BAnxTU.     Emxiss  e.  Hobot 

p.  L.  B..  8  Calo.,  Deo :  10  C.  I..  B^  989 

18.  - 


under  Pt»al  Coda.— That  the  facd  proved  vonid 
mljo  craiititnte  an  cfloice  nnder  a  lectico  of  the  Penal 
Code  eeeiu  to  be  no  reMon  tni  quaehtng  a  eonvtetioa 
wider  the  ipei»»l  lav.  Act  V  of  1861.  Qvuv  v. 
KusunrsDOf  8W.  B.,  Or,  6S 

18.  S»S«j««iri    tvi- 

dtmca. — A  valid  conviction  urtved  at  by  a  Uagie- 
tnte  who  had  jmii^ction  in  the  nutter  eaoant  be 
■et  aaide  (imply  became,  mbwqnent  to  the  trial  and 
conviction,  frnh  evidence  haa  been  diacavered  which 
■nay  tend  to  ooiivict  the  acenaed  of  an  dfcmee  other 
than  that  for  wl^h  he  wai  convicted.  Qitbeit  d. 
KlKDOru.  Kaea&a    .  SIW.  B.,  Cr.,47 


ao.  ■ 


-    Cowoiefion  tadtr 


aaitetioit  abtaia»d  ajler  trial— Want  of  j%fitdi 
tiom, — A  eonvictian  having  been  act  aude  aa  arrived  at 
withont  juriadiction.  no  aanction  to  the  proaecnticm 
hiving  been  obtained  from  the  Court  againit  which  the 
offence  wb*  comnutted,  formal  aanction  waa  obtained, 
the  aoenaed  re-arrerted.  and,  withant  being  called 
Iiprai  to  plead,  ordered  to  nudergo  the  aaitonoe 
prerionaly  paaaed.  Rtld  that  the  whole  of  these 
pn^effinga  were  illegal.  In  ibi  iuttbb  oi  ihb 
maiox  OI  Esoo  Ebaxuiuh 

[a4W.  B,Cr.,  84 

91. ■ Irrtffuler    prc- 

vtadingt  of  Magittrait—IlUgal  eoitvititian  uiuUr 
Stamp  Jet.  -Convktaon  and  sentence  tCa  an  offence 
vaAn  the  Stamp  Act  (XXXTI  of  1B60,  a.  S6)  reveraed 
on  reference  by  the  BesdoM  Jnc^e,  as  the  proceeiUnga 
of  the  Haglatate  who  tried  the  caae  were  highly 
irregukr.  Bbo.  c.  Detuhtat  edt  Bhitbak  Sahtat 
[S  Bom,  Or.,  34 


COSVlCmiOS^-vimelndtd. 


a  prisoner  in  Ute  Court  of  Seedon.    Rta. 
8  Bom.,  Or,  61 
-  JMtpute 


civil  tuifort— Improver  proieeuHon—IlUaal  com- 
vieliom. — Aa  a  general  mle,  one  of  two  parties  to  aa 
impending  init  onght  not  tn  put  the  Crinunal  Law 
in  motim  aa  agsinat  the  other  b  matters  aonoected 
with  the  anit  i  or  if  he  doea  eo,  the  hearing  of  tiie 
criminal  caso  onght  to  be  poatponed  nntil  the  anit  m 
condnded.  But,  althingh  that  ia  a  good  gnnud  for 
qneationing  the  propriety  of  a  prosecntiin,  it  ia  not 
a  gronnd  for  quertioning  the  legality  of  a  conviction. 
QcBBir  T.  ACHiBT  LiLL  ,    17  W.  E,  Or,  43 


-  Jrrfffalarilif    i 


ertmtnal  proetedingt—Prr/tdgiag  deftnct.—Xjfoa 
the  aingle  charge  of  wrongfnl  confinement  prafeired 
under  a.  842  of  the  Penal  Code,  before  a  Joint 
Hagiatrate,  the  priacaieia  raised  a  defence  joitifyhig 
the  cmflnement  on  the  ground  that  the  peraoni  con- 
fined had  been  caught  by  thorn  under  circumstanoM 
which  led  to  the  belief  that  they  had  committMi 
houae-brealting  by  night  with  intent  to  commit  theft. 
Enquiry  having  been  made,  the  Hagiatrate  eommit- 
ted  the  prisoner  not  only  for  wrongful  oonfinemoit, 
bnt,  djabelieving  the  defence,  for  fabrieatiog  *^ift 
evidence  and  for  bringing  a  f alae  chai^  The  prim* 
CT*  were  tried  by  tiie  Seaaioiia  Judge  and  tonnd  guilty 
on  all  three  ehugea  at  one  and  the  same  tine.  Seld 
that  the  eonvktion  on  the  laat  two  charga  was  iUe- 

S  as  by  adding  theadffitiaoal  charges  the  HagisCtaM 
really  prejudged  the  defsnce  to  the  fint  charge. 
Where  the  Onirt,  withont  having  flrat  heard  &a 
evideaioe  for  the  proaecntion,  cxsnunea  the  -ritunaara 
for  the  defence,  he  commits  an  iiregularity,  (mt  it 
the  priaonera  ara  not  matarially  prejudiced  therdiy, 
the  conviction  will  not  be  set  amda.  In  thb  kattbb 
01  TcbibciiLab  .    4  C.  Xh  B.,  888 

OOOCH  HBHAB. 

Ooort  of    the   Dewaa    Ahilkor 


Set  ClTiL  Pboobdubb  Copb,  1BS2,  a.  S89; 

[4  B.  1..  B,  A.  a,  184 

18W.S.,164 

OO-FABCENEBS. 

Bee    Himur    Law— ImBBiTANCl — Joim 

PBOPBBTI  AKD  StTSVlYOKtnig, 

a  Mad.,  4IS 
I.X..  B.,  SBom.,  ISl 
L  L  B.,  4  Bom.,  87 
L  Ik  B.,  ^  Mad,  I4« 
I.  L.  B,  7  Kad,  408 
I.  !•.  B.,  18  Gala,  161 
L.  B.,  17 1.  A.,  U8 
See  Casks    cxsbb    HnniD    Law — JOIKZ 
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(  xrss  ) 


DIGEST  OF  CASES. 


CO-P  ABORH  ]&ilB—remtadtA 

See  HiKDir  Liw— Will— Fowb>  ov  Dia- 
FOBinaB— OxiriXAU,r. 

VL  L.  B.,  B  Bom.,  48 
8  KjuL,  6, 13  not« 

&cCMKSinmB  HABOnDAH  LAW'-PBI- 

ivniov— BiasT  oi  P»K.aiitrioK— Co- 


'  Concent  of— 


5m    PiKiinoir— Uona     or 

Paktitioh       .    I.  Ii.  B.,  8  Oalo.,  614 

[6W.B..a08 

CO-PBISOITEB. 

■  Kvld«nMof— 

Stt    CiBBB     I7n>n    COVFMSIOir— COMTU- 

eiONi  ov  Pxisoxxtts  tsus  joiktlt. 


coFzss  OF  ixjcmcmirrB. 

Sm  Coubt  Fkh  Aot,  1870,  bcb.  I,  abt.  S. 

[L 1..  R.  U  Bom.,  6SS 

Ste     Caus      mrsiB      KviDiiici—CtnL 

CABia— 8»«>in>ABY  Stidbfoi— Copni 

ow  DocnHHiB,  am. 

See  SiAUT  Act,  1862, 1. 14. 

[4  Mad.,  Ap.,  E8 
See  Stakf  Act,  lATQ,  Mb.  I,  axt.  29. 

[L  I..  B.,  10  Bom.,  687 
I.  Z..  B.,  18  All.,  338 

COFT  OT  COFr  OT  DOCUICBNT. 

See  GTimitoi— CiTH  CAns— Sboohdaxt 
Brmnros — Coma  oi  Docttimm. 

[7  B.  I^  B.,  621 

8  B.  H  B,  A.  C,  64 

16  W.  B.,  ICS 

e  W.  B.,  80 

6  Bom.,  A.  a,  48 

COFT  OF  DBOBZB  OB  JTTDaKBNT. 


See  Casks  v 
a.  12  (1871, 1 
^eoaamHy  tor- 
Bee  LiMiTATioH  Act,  1877,  abi.  177, 

[I  Z..  B,  1  AIL,  844 

I.  Ik  B.,  16  Mad.,  168 

L  X..  B.,  19  Bom.,  801 

See  Xatbib  Bun  Bbcotbbt  Act,  t.  e>. 

[8  Had.,  44 

Z.  I..  B.,  SO  ICmd.,  476 

See  BiTiKW— FOBM  o»,  akb  PBOCBVtrsB 

ca,  AnLicATiox. 

LL  H  B.,  17  All,  fllS 


L InMngement  of  eopTrlght — 

Eti'dt»ee. — Wluro  there  is  on  original  mittei  in  tha 
wDTk,  the  ■tning:«it  evidenec  of  aerrile  ImitaUoD  tad 
pinkcy  maat  be  aflurdtd  before  ma  Rctkm  for  Ml 
mfringemat  of  ccpj  right  cm  bo  racccufnl^  Bons- 
lAO  T.  Thaokbb  &  Co.       . 


lH7de,8 
-  Anneiafed  eiUtiem 


oXan  amoieni  religifmt  wort- — Originality — Colour- 
aile  imitation  ~  I^}t%clio» — Damaget—Acetmtl — 
AH  ZZofl8t7,  :  J3.— The  pluntiS,  %  bookicller, 
IB  18U  bnni|;ht  ont  &  nev  and  ftnnotatsd  «diti<ai  of 
a  oaiain  well-known  Snikrit  work  on  religirai  ob- 
•erruieei,  entitled  "  Trtnj,"  bavtog  for  that  pnipoM 
obtained  the  uriitance  of  Puodit*  who  rc-Mit  and 
I  paMagn 

the  eopjriaht  of  thiA  work.  In  1886  (he  d 
printed  and  pnbliibed  an  edHion  of  the  tame  work. 
the  text  (4  which  wa<  identical  with  that  of  the 
plaintifTt  work,  wMrh  mnreaTer  contalaed  the  vme 
additional  panagel,  and  the  nme  foot-notea,  at  the 
■ame  places,  with  ntany  alight  dUTerencea.  Eeld 
that  the  plaJntifTi  work  waa  nch  a  new  airangement 
of  old  matter  aa  to  be  an  original  wcrk  and  eititled 
to  protection,  and  that,  aa  the  defendanta  had  nr,t 

Ce  to  lodependent  narcea  for  their  material,  bat 
pirated  the  pluotifl'i  wcrk,  they  mnit  be  re- 
itiained  by  injunction.  Seld,  aim,  that  an  accoont 
of  the  net  pmflti  made  b;  the  di  f endaota  by  the  nle 
of  the  plaintitF'a  book  eoold  beordrred,  nctwithatand< 
ing  the  pruflaiont  of  «.  12  of  Act  XX  of  1847,  ai  Oie 
reault  of  theacconnt  woold  be  to  tin  to  the  plaintiff 
what  he  coold  have  claimed  aa  damagei  nnder  that 
aection.  QisatTasw Saiaimoto^a  r.UoBiBHTA 
Bai nn  Bboishtb         .    L  Ij.  B.,  IS  Bom.,  86S 

8.  Trauelation — Act 

XX  of  1847~Aet  XXV  of  J8S7.—A  pei»a  who 
timnilatea  a  book  into  another  langnage  ia  not  thereby 
gnitty  of  an  infringement  of  copyright.    Abvvb- 

BCBMAK  c.  HAHOMBS  B«IBA>I 

[I.  L.  B.,  14  Bom.,  680 

4. Tram  latiom — 

Jttriedietiau — C«us  of  ootioa — Btal.  S  t  8  Vie., 
r.  «—Aef  XX  of  180,  ,.  S^Order  for  ieokt 
ie»t  from  Bomhag  to  Delhi— Regiilratian  of 
eopyrigkl — Ifotice  of  ditpvtett  proprietoriMp. — 
Tha  plaintifCa  were  pnblishfra  in  London.  -  The 
defendant  eanied  on  a  printing  and  pnblishuig  bnii- 
n(H  at  Delhi.  Between  the  vean  1869  and  18S1, 
the  defendant  banilated  certain  Rng1t>h  wi  rka  {r.g., 
Todhnnter'i  Hoiannition,  Barnard  Smith's  Algebra, 
cte.j  into  the  Urdn  Ungoage  fur  the  nae  of  native 
atnaenti,  and  aold  and  diitribnted  eopiei  nf  nteh 
tranalatlxni  in  rarioni  parta  of  India.  The  \  huntm 
alleged  that  they  were  the  pmprietora  of  ihe  copy- 
right in  the  aaid  hooka,  and  they  aned  in  Bombay  for 
a  deelaratJnn  of  their  ownerahip,  and  that  the  taid 
book*  printed  and  anld  by  the  defendant  were  an 
intrlngnnent  of  the  nid  copyright  and  for  an  in- 
jnnctlon,  etc.  It  appeared  that  in  Jnne  ISM  the 
pUintjfli'  agent,  who  wai  then  in  India,  Initnicted 
the  Bombay  firm  oi  S  to  order  copiei  of  the  nid 
defmdant.     A   letter   waa 


iizoabyGoo(^Ie 


(    17M    } 


DIOESr  OP  CASSS. 


<    »766    ) 


OOP7SZOHV— cmJmmmJ. 

momdiiigl;  Mnt  by  S  to  tfae  detsdut  «t  DdU 
rsaDotiiig  bim  to  Mnd  the  book*  to  Boatey  bj 
nlae-pa^ie  poit,  wUcb  the  dettaitiA  Ad,  ud  Iw 
nedvad  njMoit  for  then  tarn  the  p4  oflM  at 
Ddbi.  The  MeD^at  ptwded  (imttr  tilU)  ibrnt  Ou 
High  Cooitot  Bombay  bad  no  jnritActioa.  and  be 
darned  tbat  h«  had  io&inged  tha  ^aintib'  eo^- 
rig^  Mtld  tba*  DO  pwt  of  the  fdaintiSi'  nma  of 
Mtion  anaa  in  Boabaj,  and  that  tba  Hi^  Coait  of 
BmdKj Iwd no  jnikdctioD.  Tbeaet  of  Sin  pniag 
fat  and  lacaving  tM  goodi  fcowcd  no  part  of  the 
defaodaof  i  dltooe,  which  ma  oonpleted  wbcm  ba 


__  . ^ 1  infringca  copTrigfat 

aacd,  if  ha  offmda  in  InAa,  not  only  vUhiii  tlM 
linnti  <rf  that  eonntry,  bnt  alao  in  tbat  part  of  Infia 
■a  wliidi  the  dIauM  Iiai  tieen  rammitted.  See  alio 
•.  18  of  tbe  IntUao  Act  XX  of  1847.    StU,  alao. 


^>rt,by  t 


tranalatioai  are  not  coriea,  and  that  tba  defen- 
,  by  tnuudatliu  tlie  boi^  Iwd  not  infiioged  the 
tdbf  copyrigbt.    Tbe  pl^ntift  bad  regiatered 


bc<d»  in  qiieatiaD  b 


Aapate  tbe  plaintiff*'  copyright  aa  reqnired  by  a.  8 

of  ActXXirflU7.    JTaU  that  tbe  pi  ' 

right  in  the  book  had  beoi  eaUbliibed. 


it  tbe  pl^ntiffa'  oopy- 


5. Torm  ^rtjfitira- 

tiou—" BeltttitM"  of  potmt,  Copj/right  in—Im- 
/riKgameni  ^f  eopgright  iy  p^lieation  of  eopg 
h^fbra  ngUfration — ^namme%ft  qf  eopyrigil 
pr»tric%i  to  itgitiration — l/tmiiaiion  of  nttf*  fOr 
iai^iigaatBiii  of  eopsrigU—Stat.  SfS  Vie.,  e.  45. 
— Th*  phinMffa,  the  partnera  of  a  flnn  M  ^  Co.,  wire 
the  proprietora,  regbtered  nnder  6  ft  6  Tie.,  c.  4fi, 
of  the  oopyrigbt  «■  a  Nlectkn  of  eDitgi  aod  pooni, 
conpoaed  by  nmerona  well-known  anthora,  wbicb 
waa  prepared  by  one  P,  and  originally,  pabliihedlin 
ISfflL  binee  the  original  pnbliMtim,  the  book  nn 
t  hnnigh  ■ereral  editioDi,  one  of  which  wu  pnbliahed  in 
tbe  year  1SS2.  The  book  waa  regiftertd  nnder  tbe 
proTiaiona  of  tbe  abore  atatute  on  the  8tb  Febmary 
1880,  tba  name  of  both  tbe  pnbliaher  and  pro. 
prirtor  lidng  mtered  in  tbe  regiater  aa  Jf  ^  Co., 
tbe  fim'a  addrrae  being  giren,  and  the  date  of 
the  Bret  poblication  wma  entered  aa  tbe  IBth  Jnly 
1861.  The  poema  contained  in  tbe  book  were 
amnged  by  P,  not  in  chronolc^cal  order  of  their 
production,  bnt  in  gradatiim  of  feeling  and 
nibject,  and  at  the  and  of  tbe  book  were  given  aome 
nutea,  critical  and  eipUnatnry.  On  the  lEth  Jan- 
uary 18*^0  tbe  defendant  pnbliahod,  at  Calctitta, 
a  book  containing  the  tune  aelection  of  poema 
and  wmga  aa  waa  contained  in  J*!  book,  Tbe 
•mngement.  boweTer,  of  the  defendant'a  boolc 
differed  from  P'a  in  tliat  tbe  poems  of  each  author 
were  placed  together  and  in  nder  of  their  compo- 
■ition.  In  one  of  the  poema  tbe  defendant  printed 
forty  .luiei,  which  were  contained  In  tbe  work  by 
the  original  antbor,  bnt  which   were    omitted    by 


OOFTXXGffi[T— epM^MMiI. 

P,  and  in  aaoUiw  pom  one  line.  In  many  ^ac«e 
of  Hkdbg  in  tbe  two  boid:i. 
In  the  defendaeVa  book 
poema,  wUdi  bad  been 
amisned  thereto  by  P  and  not  by  tbe  wiginal 
ant£ia«    appeared    aa  wdl    aa  good  many    ofp'a 


and  be  alao  prrfied 
•w  a  UcigTBldueal  aotice. 

.    .      __      _ the  2nh  FebTMry  1800. 

and  the  plaintiSi  eomplained  tbat  tlw  pnUkntion 
of  defmduit^i  book  Bmatitntal  a  bnac^  of  their 
eopTriglit,  and  ptayed  fcr  tbe  nana)  relief  by  way 
of  injonetion  and  damagaa.  They  ocntatded  tlkt, 
altboiigh  tba  oopyrigbt  fai  the  wcrki  of  tbe  on- 
giiwl  anthora  bad  bug  lapaed,  tbey  wve  entitled  to 
the  topyiigbt  iathe  -adNtlMi''  madebyP.  It 
waa  ccmtrnikd  on  baUf  of  the  defondant  t^t 
tlioe  conid  be  no  eopyri|bt  In  inA  •  aeleetion ; 
that  if  any  eiiited.  the  defen&nt'a  book  did  not  in- 
fainga  it  i  that  the  plaintjft'  book  befaig  regiatcrad 
a*  lot  pnbliahed  In  1801  and  tbe  infringemait 
chaiged  being  in  rnpect  of  tiu  efition  tif  IBSS, 
and  there  bdng  no  eridoice  to  abow  that  ^e 
t»me  aelection  waa  ctmtained  in  the  latter  a>  in  tba 
fomcr  editioD,  the  pUnUffa  wot  not  entitled  to 


»afatit  be, 
n  the  pUnIi 


d  tbe   p^tperty  baiiig 


ulia^\a 


Uie  atajgnment  of  tbe  copyright  t 
waa  not  ihownithat  the  rer~*~~" 
M  tbe  entry  merdy  cootalned 
of  tlie  plaintiffs'  flnn,  and  not  tbe  individnal  namea 
andaddreaaceof  tbepartncn  of  tba  flnn;  that  the 
pnblicaU<JB  of  tbe  defendanft  book  baring  been  before 
tbe  data  of  registration,  the  mit  would  not  tie ;  and 
tbat  the  anit  waa  barred  by  tbe  spedal  limitaUaa 
provided  by  s.  96  of  the  Stat.  B  ft  Q  Tic,  e.  46.  MeU 
that  incb  "a  •election"  conld  be  the anbject-matter 
of  oopyi^ht,  the  tme  principle  apnUcable  to  anch 
caaea  being  that  cue  peraonianet  at  liberty  to  nae  or 
avail  himnlf  of  tlie  laliour  which  anoths  hai  beoi  at 
for  tbe  pnrpoae  of  pmdndng  bis  work,  and  so  Uhe 
away  the  resnit  of  the  other'a  labonr,  or  in  oUker 
mrda  hii  property.  S*ld,  farther,  that  tbe  defen- 
dant's book  constituted  a  piracy  of  the  pluntifl^  boob, 
and  had  infringed  thdr  copyright,  and  tliat  they 
were  Mtitled  to  tbe  relief  tbe^  wi^ht.  Seld,  airs 
tbat  in  tbe  abaence  of  any  evidence  to  the  eontrary, 
it  was  reasonable  to  asanme  tliat  sneceadre  iaane*  of 
a  book  of  this  kind  under  tbe  mme  name  are  anb- 
stantially  tbe  aanie  book ;  that  it  was  nnneceaary 
that  tbe  registry  should  shew  an  aarignment  of  tbe 
copyright  by  i*  to  the  plaintiffa  :  Wtldo*  t.  Diett, 
L.  5.,  10  CI.  D.,  Sd7,  followed;  tbat  the  r^;irtratia> 
waa  not  bad  by  reason  of  tbe  names  and  addnaae* 
of  tbe  partners  of  the  firm  not  being  given :  Loio 
T.  SoatUdg*,  83  L.  J.  CK  717,  and  WtUom  t. 
Dieki,  L.  a.,  10  Ch.  Z>.,  3*7,  followed  i  that  tbe  titie 
to  copyright  ia  complete  l>efin^  r^abatirai,  which  ia 
only  a  condition  precedent  to  the  right  to  ane,  *Dd 
that  the  plaintiffs  bad  not  therefore  loat  Uieir  ri^ 
of  action  by  reason  of  the  defendant's  booit  bong 
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DIQBST  OF  (USES. 


COFYBIOHT  -  eancludtd. 

?  Milled  b«far«  thein  wu  r«gMered:  Taek  t. 
rittlar,  L.  M.,  19  Q.  B.  !>.,  fi39.  and  aowrbaitd  t. 
irallae,,S5  W.  &„  604  .-  Ml.  W.  N.,  1^7,  p.  130. 
(ollowftd  i  toA  thit,  unuuing  that  the  rale  of  limita- 
tioB  proTidad  by  >.  28  of  the  Statute  wm  applicable 


__  thii  ooontt;,  Uie  ntt  «aa  not  barred  by 

Bogg  T.  Seott,  L.  2.,  JS  Sq.,  444,  followed.    Hao- 

[I.  L.  B.,  17  Cld&,  eu 


of  an  ornamental  daiga  withbi  the  United  Kingdom, 
nnder  6  &  0  Vic.,  c.  100  (amended  bj  6  i  7  Tic, 
c.  05;  13  A  U  Tic,  c  101 1  and  ai& 23  Vice.  70) 
cannot  mrtun  an  action  agMnit  any  penon  wlio 
appliee  nicb  daign  to  articlea,  or  who  MdU  any 
artidea  to  which  nch  de4gn  hu  been  applied  in 
Britifb  Bnrma.    Baebb  t.  Sdthixuhd 

[6  B.  Ik  a..  388 :  Id  W.  B.,  DO 

COFTBIQHT  ACT  (ZX  Ol*  1847). 

SmLdrtatiov  Act,  1877,  axt.  40(1871). 
or.  11         .        .  I.  L.  B.,  8  Cftlo.,  I7 
5>«   Bhux   Cavh    Cockt,   Moittbhui — 
JmusmoTKni — C  oFiBiasr. 

[L  I..  R,  6  Calo.,  488 

lS7ft 

See    Skali    Cauhi    Conarr,    MonrBBH.— 

[L  !<.  B.,  6  Calo.,  408 
COBOMJfiK. 

. — _, — -Fowttr  of  Coroner  of  Oaloatta— 
Pdvm-  (0  eemntil  to  priio%. — The  CoruDer  of  Calcutta 
hai  no  powei  to  commit  any  penon  to  prieuu  pending 
an  inqnut.  In  caiec  irhere  he  hae  aathority  to  com- 
mit, a  commitment  t»  the  officer*  deputed  to  receive 
prinneri  by  the  itatnte  in  force  a  valid,  and  it  ii  out 


COBONEB'S  ACT  (IT  OF  1871). 


COBOITBB'B  INQUEBT. 

Sat  Cnniisu  Pooomirzt  Cosia,  a.  176, 
PABA.  1  (1873,  a.  136|. 

LI.I>.B.,8Calo..74a 
COBPOBATIOir. 

loterferenoe  of  Conrt  with— 

Set  BoiOAi 
1878,  B.  4S 


-  Principal  Offloer  of— 


See  PiAun— TBKincATioK   axs   SiskA' 

Tuu  ,  I.  ii.  R,  ai  Caic.,  eo 

{L.  B.,  80 1.  A.,  188 


COBFOBATIOIT— ooaoIaJM. 
See  Wbiitbn  ScATnusr. 

tL  I..  B.,  aa  Calo.,  968 

restraloiiig   libel  in  r«ioliitlon 

of- 

SeelstvjKmov—Bnauj.  Cabbs— Firsua 
OmtnraB  WITH  Statittobt  PonsB. 

[I.IhB.,lBoin.,13a 

Bait  aptluBt— 

See  Plaibt — FOBM     Ain>    CoFTiiiTfl    or 
PuiMT— DnnrDAHTB. 

rs  EL  X..  B.,  B.  N.,  6 

16W.B^684 

LI..B.,  14Bom.,a8e 


COFTEVTB     or 


-  Suit  by— 

See    Plaist— Font    Airi 
Plais»— PtAMTiyjfl. 

p:  H  B.,  la  Gala,  41 
1. 1..  B.,  aO  AIL,  167 


COBFTTS  DXIflCn. 
Set  UcasEB 


.  11  W.  B,,  dr.,  SO 
[I.  I- B.,  SAIL.  888 
1. 1-  B^  U  Calo,  686 


Col. 


1.  OmBAi,  RiOBTB  nt  JonT  PnoraRTT  17fi8 

2.  EBiOJUMm  or  foam  PxonBix       .  1787 

(bJ  CnwrTATioii       .        .        .  1767 

(i)  Ekbotiob  or  BmuniiroB        .  1771 
(e)  ExcLVBtrr     Posbbbhior     or 
Portion    or     Jonri    Pkd- 

PBBTY         ....  1777 

(if)  Lbasbb  b7  obb  Co-beabbb    .  1779 

8.  Sum  BT  CO-BBABBXa  WITH  BuPKn: 

TO  TBI  Joint  Pbotikix       .        .  1781 

(a)  PoBBraBiOK  .         .  1781 

(ii  HiBOn.UMBOItsSDiTfl   .         .  1784 

(0)  EjBcmuT  ....  1768 

Id)  Kabduatb  ....  I7M 

(f)RBi(T 1793 

(/)  EnaAircBHBVT  or  Best         .  1801 

See  COBTS— aPEOIAI.  CASIB— CO-IHABEBS. 

Bee   Cabbb    DHDin    DSCBSB  —  FoBM    or 

DeOB  IB — PoBB  BEBIOH. 

See    Cabib    tTHSiB    Honra  Law— Joint 
See  Cabbb  nNi>BB  JrBiBDTCiior  or  Bevi- 

BUB     CODBT- N.-W.    PnOTIKOBa   Bbbt 

Ain>  BiTBiJirR  Casbb. 
See    Cabbb    tthsbb    Hahohbdah    Law— 
Pbe-ihption- Bi^i  or  Pbi-bhftiob 

— CO-BHABBBB. 

See  Pabtitiob— BiOHT   to  Pabtitiok— 

Qenbbai  Casks  8  B.  L.  B.,  Ap.,  180 

[X.  Ih  B^  80  Calc,  878 

L  Ik  B.,  ai  Bom..  4fi8 


lizcdbyGoOt^Ic 


DIQKST  OP  CASES, 


CO-BHA  KEJta—eantinted. 


S»e   PoaBieaioir,     Oedis     oy    CsiianiL 

COITXT     AS     TO  —  ClSK«      WHICH     HlOIS- 
TBITK  MM  SKOIDI  AS  TO  POBBEUIOy. 

[I.  I..  K.,  S  Calo.,  678 
17  W.  R,,  Cr.,  e,  88 
4  a  W.  N.,  439 
&«  Cj>iu  inmix  PBE-iuFTioy. 
i8m  Kishx  of  Bim— Co-BHASKBi. 

[I.  I..  B^  18  Bom^  011 

Bight  of,  to  metMar«in»iit. 

Sei  MxuvmMumn  or  Lahd. 

[10  B.  I..  B^  807,  888  note,  401  note,  kad 

408nota 

I.  Ii.  B^  7  OaliL,  69 

SO  W.  B.,  885 

6  C.  H  B„  189 

I.  L.  B,  10  C«l&.  S3 

-  Suit   or  appUoartton   by  ona    of 


St0  Bixaii.  BiRT  Act,  1809,  a.  102. 

[16  B.  Ik  B..  Ill 
£^«  Caseb  nsBa  Bihsai.  Taaixtsr  Act, 


1.  OENBBAL  BIGHTS  IS  JOIITT  PBOPESTY. 

L Bight  of  oo-ah«r«rB— TVmWi 

cf  eo-^\areri. — Tbe  right  of  >  thua  lo  ■  joint  eit>te 
u  k  right  of  cororaon  eajojmeiit  of  ths  laodi  »Dd 


-  Oampati' 


mt^cc- 


t  of  ntatt.— Tint  legal 

,  _  3  cc-«liBran  b  an  r«tat«  occupying  i^pante 

pnrtioni  in  It  ii  that  each  poawMca  and  bi.lda,  in 
napect  of  lui  leveral  right,  to  mjoj  that  irfaich  ii  hi# 
own.  If  one  Imld*  a  portion  larger  than  bij  ihare,  the 
insqnalit;  maj  be  rectified  by  a  partition,  or  if  a  Ha- 
imle  ariM  on  a  diriiion  of  the  annual  pnflts.  It  maj 
be  adjaited  in  a  niit  tor  an  accoiuit.  Kaleb  Feb- 
■HAS  n.  LUTIVDT  HoiEBDT        .         IS  W.  B.,  418 


-  Um 


It  of  proptHg 

.— i.    CoDtt    of 


Sqnlt;  win  not  Interfere  where  a  tonant 
acta  nuooablj  for  the  pturaie  of  enjoying  the  prc- 
pvty  held  in  eomman  in  anj  way  in  wUch  an 
owner  can  enjnj  mch  property  without  Injnry  to  hie 
copareancT,  bnt  the  eaae  ii  <Ufferent  where  there  has 
betti  a  direct  infringement  of  a  clear  and  diitinet 
right.  QopiB  Ejixsir  Oosbaik  v.  Hzm  Cstnsbb 
OossAtT  .  18  W.  K.,  W& 


out  eoiutnl  of  eo-ttarert.— hi  liie  absence  of  evi- 
dence of  cnatom  rendering  tha  act  of  one  aharer  <n 
a  khotehip  (which  act  involved  tbe  aacriflce  of  im- 
portant ligbto)  binding  npon  lue  co-ihareTf,  a  manag- 
ing khot  hae,  without  the  mimt  of  Mi  co-iharen, 
no  power  to  give  up  rigliti  which  belong  to  them  u 


COSHARERB—coiaiiimod. 

1.  QKNEBAI.  BIGHTS  IN  JOINT  PBOPBBTT 


Batvagibi  r.  Tti«- 
8  Bom.,  A.  a,  1 
6.  8al«  by  MRoe  oo-ahuwn — 

Amtkoritf  lo  tall—Dabl  due  hg  all  tit  eo'tiarm.— 
The  mm  rircunutanee  of  tbe  eaiitence  sf  »  debt  dae 
frLHrall  tbe  c:>-iharcn  li  by  no  nuani  of  iteelf  enongb 
to  ccnfer  antbority  on  iome  of  aeretal  or-ahartn  to 
diipcte  of  the  otber  iharc.  Habomxd  Fak  *ti 
EsAiT  r.  QBvaA  Bav  1  Agra,  US 

* Colleotloii  of  rent  to  Tvions 

kluda  far  Joint  t«niirs-fi*ar«r  .'■  i/maii 
jtlkar. — The  (barer  of  an  ijnuli  jnlkor  ii  ut  dt- 
barred  from  colleetbig  hie  Kpantte  jnlknr  jamma  if 
he  legally  en  do  n,  nmplj  became  it  wu.Ha  the  pnr- 
poee  of  eoDther  iharer  to  receive,  in  Hen  of  mch  a 
jnmma,  a  eoneolidated  clutti  jnnuaa.  Kaibii  KjITB 
1)htb  p.  OrDAsacTB  Ptt     .         .    II W.  B^  874 

T.  Conaent  to  commutation  oC 

rent— (Toaf  of  co»ttia  qf  all  *largrt.~Whea  a 
tenant  applied  for  commnt^ion  of  rwt  paid  in  Und, 
one  of  three  lambeidan  waa  held  aititled  to  iuirt 
npon  the  adjudication  on  the  amonnt  of  the  nte 
as  directed  by  lawj  and  the  eonaait  of  two  other 
Inmbenkn  to  accept  a  I'jwer  rateof  rent  cannot  dstar 
thii  right.    BociPA  F.  Sahib  Sihoh 

[1  Agra,  BOT,  B» 
Biglita     and      limitation 


ordinary  incidenti  of  tbe  prcpertj  which  they 
ponen ;  a  joint  priiperty,  thnvfore,  cannot  be  made 
impartible  in  perpetuity  by  any  mch  amngenait, 
thongh  the  ownen  may,  tor  infflcient  conndentlm, 
bind  themwlTce  to  forego  their  right*  f^r  a  ipedfied 
time  and  definite  purpose  by  a  oontntct  which  conld 
be  enforced  agaiugt  them  perramlly.  Badeakatb 
McrzjajBB  *.  TAaauoEirATH  Mitxbbjib 

\a  c.  w.  N.,  las 

8. Separate  payment  of  ahare  of 

rent. — A  cc-iharer  in  an  nnder-tenitre  esaaot  claim 
separate  payment  of  Mb  ihare  of  the  rent  without  the 
written  eooeent  of  the  luniadar  g  and  if  the  samindar 
refmes  to  mate  a  divUion  of  tbe  property,  applicaUm 
should  be  mads  to  the  Collector  under  a  87,  Aot  X  ol 
1SE9.    lastR  CaviTDBa    Ohobax    r.    Hooxtobak 

PAifDA 8  w.  B..  eoe 

10. Beoelpta  of  rent  by  oo-aharara 

—  AaeouHtt  —  lAmUatiou.  —  Where  pencoi  Jointly 
interested  in  an  estate  ananged  that  the  rent*  ahonld 
b«  recdved  by  an  ^vnt,  end  they  thenselTea  sone- 
timcf  cr^Hectfld  direct  frran  the  tenant*,  snch  ooDecUoB 
bein^  treated  as  a  receipt  by  the  a^entor  by  aomeene 
on  h)*  behalf,  and  Dot  as  a  collection  antagonitUe  to 
tbe  rights  of  tbe  other  joint  tenants,  the  law  of 
limitation  is  no  bar  to  taking  the  back  aooauitB. 
Where  one  tenant-in-common  recdve*  rents  and  thai 
relioqnishce  hia  interest  in  the  e«tate  to  another,  that 
ether  ii  not  ansureiablB  to  tbe  third  tsDantin-amBOD 


iizodbyGooi^le 
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OO-BHABBBS— wnXi'mMrf. 

1.  GfiHESAL  1U0HT8  IN  JOIST  FBOPBBTT 


hkTiiig  no«ir«d  more  than  hli  ibkre.  KMUWtJm- 
mm  V.  AaMH>  Bxea.  Aehid  Bbu  «.  Ehajuxdv- 
xisu    .        .8B.IJ.B.,88:iaW.IL.F.  0,1 


11^ 


—  Sight  0/  OM  c 


»kartr  to  raemM  mU—Irrtgnlar  afpoiniment  nf 
Iwmbtriar  bg  ColUettr—Rigkt  of  tmuuit  to  fag 
hit  entire  rt*l  la  indivtiiual  eo-tiartr  a»d  of  ee- 
tkanr  to  r«ctit*  il—N.-  W.  P.  Zaiid  Stteamt  Act 
(XIX  of  i878J,  I.  es-Cfftom—Btld  Oat  where 
the  Collector  of  %  dUtriet  ■ppointed  by  older  tna  of 
two  oO'ibann  in  m  melol  to  be  Inmberdu  and 
^lectxl  tbe  tcnauti  (o  p«j  rent  to  her,  no  tombcrdu 
iMving  b0(n  appointed  at  Uie  teUlanuot  of  tbe  mdisl 
or  at  any  time  bj  agrenBont  bctwMD  the  oo-ibaMf^ 
Ricb  appdntveat  by  the  Collector  did  not  empcMTM 
the  Inmberdar,  lo  apprauted,  to  cidlcct  the  loiU  of 
the  t«BHiti.  B«U  alao  that.  In  the  abaenM  of 
either  an  annganeut  reeraded  at  the  MittleBMat 
DQder  ■.  «eofict  XIX  of  ISTS  or  a  lo«al  enrtun  <* 
■pecial  ootdnet,  otie  of  Mtnal  eo^lwiwe  in  ■  mehal 
cuold  nut  be  taken  to  haye  a  gauntl  right  to  rcedve 
the  whole  of  the  mt  pajaUe  by  n  tenant  in  the 
mehal.    Puiixi  s.  Niiiux 

[L  Ik  B,  18  AIL,  190 

1&— Oo-Bhanr   MtlBg  u  mkn- 

BC*T  —  SamMMration.  —  A  ndnnUa  who  acU  ae 


■baren  withont  ebowing  a  preriMie  eoDMot  on  thrir 
part  to  pay  bin.  OunM)  AvmoiTRU  e.  KsuT- 
iTAxAT  Qann>  ,4  Bom..  A.  O,  66 

18. Ksammumt  of  l«ad.  Bight 

to—Bm>f.  Ao*  rUl  V  lata,  t.  tS—rrMliMat 
VToprittor—PaHiot.—K  part  nomrtebv  e<  an  ertate 
U  ooDMtent,  under  ■.  88  of  Be^Act  Tm  of  ISee, 
to  apfly  for  mcaMmmt  of  Ite  lan&  tiba  naking 


[L  L.  &,  10  CMo.  89 :  IS  a  U  B,  SS8 

14. XdAbUItj'  tor  rapaln  of  tuik 

by  BMlulndaT— J'oj*^  amd  tetral  liaHHtg— Pro- 
portionate liaMitg.—A.  mnin^i.  ],ad  eipended 
ceitun  nmi  at  the  defendants'  reqoMt  to  rep^  a 
lank  tor  the  irrigation  of  landi  held  by  then  in 
OniBnion  with  bim.  In  a  rait  bnnuht  to  reoorer  the 
ninia  w  expended,  tt  wae  contended  that  the  reoeitBr 
conld  only  rae  the  defoidaoti  KvanDy  for  thor 
pieportionate  riura  of  the  •on  eUmed.  BtM 
that  the  dftendante  were  j<»nt]y  and  leTetally  ti^jle 
for  the  ran  raed  for.    BtmuLAV  v.  Sutkma 

[I.  Ii.  B,  9  KuJU  884 

1ft PnrBtuMT  of  rlghta  of  one  of 

■everol  «o-Bh»rarm  ~  Colleetioiu  tfre»t.  —  A 
party  who  pnicbaaei  the  righti  of  coe  of  a  nntnber 
of  oo-eharerv  oomee  into  all  arrangeBurati  made  in 
mpect  to  the  collectiooi  i  any  gxprtei  oonaent  by 
bim  ie  not  neoeeMty  for  the  paymcot  of  hii  ihare  of 
the  rent  to  any  Mie  ebb  But  TStsa  Bnaa  t, 
Ooin>BB  SiTCH    .  .  10  W.  B.,  441 


CO-BHAB£B8-  contimud. 

1.  QENEBAL  UIOHTe  IN   JOINT   PBOPSBTT 

18.  — — _ —  Farohnaer  of  n  ahartt  In  a 

Joint  teiaxn— Seteraiua  of  laaurt  iy  lalt  qf 
tAart—Aiijioinlae»l  of  renl—Partiet.—A  sale  of  a 
■hare  in  a  Imnre,  let  ont  to  »  teoaot  in  Ita  entirety, 
don  not  of  itaelf  neeeaaarily  efleet  a  leveianoe  of  the 
tennre  or  an  apporidonmant  of  the  rent  i  but  if  a 
pnrcluaar  of  the  ihare  deeiret  to  have  mch  a  aever- 
ance,  he  ii  entitled  to  enforeo  it.  It  he  take*  no 
itepe  for  that  pnrp<jae,  then  the  tenant  ii  inrtdfled  in 
paying  the  entire  rent  to  all  the  partiee  jointly 
oitltled  to  it.  Bntif  the  porchaver  dedreitoeflect  a 
uveranee  of  the  teirare  and  an  apportionment  of  the 
rant,  he  moet  gire  the  tenant  doe  notice  to  that 
cfleot,  and  th«i  it  the  partiee  ctuinot  agreo  to  an 
apportuioment,  the  pnrchuer  may  lue  the  tenant  for 
the  pnrpoM  of  baring  the  rent  apportioned,  making 
all  the  other  oo-eharwi  partiee  to  the  niit.  It  u 
hnponbk  upon  principle  to  ^lUngnirii  eaen  where 
a  tainre  ie  cold  priratdy  bom  thoee  where  it  ii  eold 
by  pnblio  aoeridi,  or,  on  the  other  band,  to  diitin- 
gniih  caiei  where  a  tennre  ie  levered  by  different 
portioni  of  ite  area  bring  eold  to  diflerent  penoni 
fnrai  thou  where  it  ie  eold  to  difleroit  pemma 
in  nndirided  charee.  In  all  inch  eMee  the  entuety  of 
the  joint  Intereet  ehonld  be  oonridered  at  uTetable 
at  the  i^Uon  of  the  porchater.  IsawAB  CanKSBK 
Don  V.  Bin  ExuHifx  Dam 

[I.  z..  B.,  6  Colo.,  eoa:  e  o.  i<.  b.,  4ai 


k  fraetiooal  ehue  u  •  icdnt  mehal.  mortgaged  her 
•hare  to  .^.  ^  obtained  a  decree  on  her  mortgage, 
and  attached  S^  ehue  in  the  titate,  and  aftawaida 
porduwed  the  ame  at  the  eiecntion-«l«.  Whilet 
her  dnwe  wai  nndo'  attaehmott,  B  itopped  paying 
the  Ekirmunent  rermn^  wherenpm  the  pluntilt,  a 
oo'ibkror  in  Uie  eatat^  p^d  the  whole  revenne  in 
order  to  Mre  the  mehal  from  mIo.  In  a  niit  brooght 
againat  A  and  P  for  reoo*wy  of  the  enm  paid  by 
the  plaintiff  cei  bd«lf  of  9*1  ihare, — Bald  that  the 
riaintifi  wae  oititled  to  have  Uie  nun  to  paid 
declarod  to  be  a  ehai^  upon  Uie  ihare  of  B,  which 
had  been  transferred  to  ^  bat  not  to  a  perwrnal 
decree  agunat  J.  E>ATii  HoeiBiK  «.  HUDnm 
Hoxa  Shakoos 

[14  B.  U  a,  166  ;  9S  W.  B,  411 


where,  however,  it  WM  not  neceMary  to  decide  the 
pdnt,  and  no  deeiMon  on  it  wai  given,  but  the  Court 
BTpreeMd  an  opinion  oootnry  to  that  held  in  Bnagit 
Bouai*  T.  KwUm  JfMM  Shakoon,  14  P.  L.  M., 


lizcdbyGoOt^Ic 
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DIGEST  OF  CASES. 


CO-SBAKESaS— continued. 

Ste    Poasueioir,     Obpbb    or    CanntUL 

COCBT    18    TO— ClBBB     WHICH    U*»IB- 
IBITB  OAir  SIOIDI  i,H  TO  POSBBiBIO:'. 

ri.  H  R,  8  Calo.,  678 

17  W.  B.,  Or.,  8,  83 

4  C.  W.  H,  4Se 

£<«  ClIIB  OVSEB  PBI-BltPnOH. 

j8«e  BlSKi  or  Sttit— Co-bsabbbs. 

[L  !>.  B.,  IS  Bom,  811 

BlgM  of,  to  msHarament. 

Set  MBiBVaBMBHT  Of  htmi. 

[10  B.  1..&,  897, 886  note,  401  note,  sad 

408  note 

I.  L  B,  7  Gala.,  88 

SOW.  R..S8S 

6  c.  z^  B..  isa 

1. 1..  R,  10  Calo.,  Se 

Suit   OP  kpplloBtloii  by  one    of 

severftl— 

Stt  BivaAL  Bbkv  Act,  1809,  b.  103. 

[IS  B.  Xi.  B.,  Ill 
S«t  Cash  wsbb  Bbhoal  Ibhutct  Act, 


1.  OBNEBAL  BIGHTS  IN  JOINT  PBOPEBTT. 


11  a  right  of  ecmmoTt  atjoymoit  ot  tlie  Iviil*  lud 
premiaM,  tngether  with  the  teunti  of  Ibe  co-ihunn, 
in  like  nwiiaer  u  the  co-ihiren  (hmuelTea  woald 
h»*«  it.    Hdloshub  Bif  v.  Gooboo  Dib  Bot 

[SO  w.  B..  lae 

a,  . Ooempatiom  ly  ee- 

tiar^i  of  teparat*  par1ia*M  of  ttlait.~TiM  legal 
pcirition  of  cc-«hftrtn  in  an  eitatifl  ocenpjing  irpuato 
pnitioDi  Id  it  iB  tlut  each  poi»ai«i  >ad  hi.lda,  in 
mpact  of  bi«  UTe»l  right,  to  enjo;  thmt  which  ii  his 
own.  If  one  l)old«  a  poitien  larger  than  hii  ihare,  the 
inequality  may  be  lectifled  by  a  partition,  or  if  a  dia- 
piit«  arUe  on  a  ^lirion  of  the  annual  prtfita,  it  may 
be  adjnited  in  a  antt  tax  an  account.  Ealee  Pib- 
■HU)  v.  Ldtatvt  HoBBEtH       .       IS  W.  B.,  418 


U,e  of  praptrtg 
«■ — A  Conrt  of 


St  Bo^harart  er  Una 
joity  irill  not  interfere  where  a  t«oant-i 
•eta  reaaonably  for  the  pnrpoie  of  enjoying  the  pre. 
p«rty  held  in  eommni  in  any  way  in  which  an 
tmutt  can  enjny  ineh  property  vithoDt  injuiy  to  lua 
coparceaer,  bnt  the  oaae  ii  dmcrent  where  were  hae 
beoi  a  direct  infringemeiit  of  a  clear  and  diatinct 
rigU.  OoTra  BjflHiv  OoflSAnv.  Hbv  CHnrsBs 
OOBBAiw  .  18W.B.,3aa 

4^  Manager  of  khoti 

Uimrt—Riglt  ^  managtr  to  abandon  n'ghU  wUi' 
oaf  eentent  of  eo-iharer: — In  the  abeence  of  evi- 
dence of  cnatom  rendering  the  act  of  one  iharer  in 
a  khotahip  (which  act  involved  the  aacrifice  of  im- 
portant rights)  binding  npon  luacoiharen,  •  manag- 
ing khot  baa.  withont  the  awont  of  hia  co^harcn, 
BO  ^ower  to  give  np  rigUi  which  belong  to  them  oa 


CO'SHABXElS-coaflawf. 

1.  OENEBAL  BIGHTS  IN  JOINT   PBOPEBTV 


Batmaiki  v.  Vtah- 
8  Bom,  A.  C 1. 

6.  Bale  by  aome  iy>-aharers— 

Aulkority  toull—Dtbtint  hgalllkt  eo-Mharm.~ 
The  mere  circnmatance  of  the  fXtitcnee  «f  a  debt  due 
trcnrall  the  co-aharvn  ia  by  no  meaoa  of  itself  enongb 
to  confer  antbority  on  aome  of  aevermi  oc-ihareri  to 
diipcae  of  the  otho'  ahart.  IUboxed  Faiz  Au 
Kbax  t,  Gutqa  Bah  1  Agn,  IIB 

ft CoIIeotion  of  rent  in  T&rioiu 

Unda  fbr  Joint  tannre— SAanr  in  ijmali 
jultnr. — Tbe  aharer  of  an  ijmali  jnlknr  ii  net  di- 
barred  from  eolleetmg  hia  aepatate  jnlknr  jamma  If 
he  legally  can  do  a':^  rimplj  liecaoae  it  aaita  the  pnr' 
poae  of  another  aharer  to  receive,  in  lien  of  nch   a 

i'Qmma,  a  conaolidated  chitti  jamma.  KAfiHEi  Katk 
)HBB  B.  Gdbadbcb  Pal  11 W.  Bq  874 

7.  Gonaent  to  commolAtlon  of 

rent— B'aa*  ef  content  of  oJI  tioreri.— -When  a 
tenant  applied  tor  commnti^ilan  of  rent  p^d  in  kind, 
one  of  three  Inmberdara  «m  held  entitled  to  ineirt 
npon  the  adjndication  on  the  amonnt  of  the  rate 
ae  directed  by  taw ;  and  the  conaent  of  two  other 
Inmberdara  to  accept  a  l';wer  rate  of  rant  cannot  debar 
thia  right.    BooFA  r.  8ahib  Sihob 

[1  Agra,  B«T^  68- 

8. BigMs     and     limitation     of 

i^bta  of  Joint  owners  of  propert7-..4/frra- 
tion  of  ineiieuti  ef  propertg,~lt  b  not  oompetent 
for  ownera  of  property  in  thii  oonntry,  by  any  arrange- 
rnent  made  in  their  own  diiereljan,  to  alter  the 
ordinary  incidcnti  of  the  property  which  thw 
poveia  ;  a  joint  property,  therefore,  eannct  be  made 
iii>partible  in  perpetnity  by  any  anch  amngement, 
though  the  ownen  may,  for  anfficient  condderatim, 
bind  themaelvra  to  forogo  their  righta  f^r  a  apedfled 
time  and  definite  parprae  by  a  oontiact  which  canld 
be  mforoed  againat  thnn  pernnally.  Badhahath 
Mdkkbjsb  v.  Tabbuoehaie  HrXBBJBB 

[3  C.  W.  IT.,  198 

8. Separate  payment  of  ahara  of 

rent.~A  ec-aharer  in  an  nnder-tenvre  ««naot  clum 
aeparate  payment  of  hie  ahara  of  the  rent  withont  the 
written  ooneent  of  the  umindar ;  and  if  the  tainindar 
refuaea  to  make  a  diviaion  of  the  property,  application 
ahonld  be  made  to  the  Culleetor  nndn  a.  37,  Act  X  ol 
l8e9.    Ibbitx  CacHSBB   Qhobal  t.    Hooktobah 

Paitda 8  W.  R,  eOS 

10 BeoeiptBofrentbyoO'Sharars 

—  Aaeotmii  —  Liiniiatiim.  —  Where  peraona  jointly 
intareatAd  in  an  eatate  arranged  that  the  rcnta  ahonld 
be  received  by  an  agtnt,  and  tbey  themaclvea  aome- 
timei  cr'Ilected  direct  from  the  tenant*,  anch  oollection 
being  treated  as  a  recript  by  the  agent  or  by  aome  one 
on  lua  bdialf,  and  not  aa  a  ealleebon  antagoniatie  to 
the  rigbta  of  the  other  joint  ttmanta,  the  law  of 
limitation  ia  no  bar  to  taking  the  back  aeoonsta. 
Where  one  tenact-In-cotnmon  recelvea  renta  and  tban 
retiaqoiibea  bia  intereet  in  the  eatate  to  anntber,  that 
other  ia  not  anawenble  to  the  tliild  tenant- in  ■comBOD 


iizoabyGoo(^Ie 
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for  >ii7  eklm  lie  i^fty  hftre  mninit  A*  tint  for 
hkTing  reocirtd  moM  than  hii  dttre.  Ehajvkttii- 
BUBA  «•  Akmms  Sbza.  AaiuD  Kbzi  e.  Kttuimuir- 
nuBA    .        .  8  &  I-  B.,  88  :  10  W.  XL,  P.  0, 1 


IL- 


-JIi^W  H^  s 


^artr  to  rtetitt  md—Xmnlar  appoiwimnt  iff 
l»mitntar  tg  Collteitr—SigM  V  ('■m*'  'o  JUf 
Aft  (afira  roJ  (a  individual  eo-ihatir  a»d  of  iw 
thanT  to  rwwtM  U— W^.-  fT.  P.  Limd  Strfmaa  Act 
(XIX  qf  1878),  ,.  6S-Cmtom.—Htld  thrt  «ha« 
the  Colleotor  of  m  dittriet  mppointad  bfordermeot 
two  a>-ih«rcn  in  k  tnehal  to  be  Inmberdu  and 
directed  the  tnwnti  to  w  rant  to  ha,  do  Inmbeidu 
having  been  spptnnted  at  ttw  tettlement  ol  the  mehal 
or  at  anj  time  by  agretmaot  between  theeo-ebHer^ 
aucb  appdntBeirt  hj  the  Collector  fid  not  empoww 
^i  -  ■-  -■  -  '  -  ppunted,  to  colleet  the  rente  of 

t  b1k>  that,  in  the  aUenoe  of 
.  „.  eut  reoorded  at  the  Mttlcment 
nnder  i.  66  of  Act  XIX  of  1873  cr  a  local  matom  or 
•peeial  cmtraot,  me  of  eertral  oo^ham*  in  a  mehal 
could  not  be  taken  to  have  a  goieral  right  to  recMT* 
the  whole  of  the  rent  pnjable  b;  a  teunt  in  the 
MelwL    PiBBAXi  «.  NusAX 

[L  Ik  XL,  18  AIL,  190 

'  OoHiliusr  Botfng  ■■  mnn- 
"  u~A  volonteer  who  acte  ae 
I  mnnneration  bom  hia  oo- 
•haren  withont  ihowing  a  prerione  eonacnt  on  thdr 
part  to  pay  bim.  OunM  AvAXiUTnu  e.  Kuit- 
JTAKAV  Qownro  .4  Boan.,  A.  O,  66 

la, MMmrutUBt  of  Uad,  Bight 

to-2flv.  Aet  rXIl  i(f  lata,  «.  aa-rrattiomat 
preprittor — Paf<*M.— A  pari  pvnsieto  of  an  ertata 
L  mnpatent.  nndar  a.  as  at  Bei^  Act  Till  »f  1S8B, 
to  4ply  for  meaaanncnt  of  Ita  land*  afts  making 
the  watolng  praprietota  paitiat  to  the  ptooeadtagk 
AXDOca  Houm  •.  Ii*u  Csum  Uamto* 

[L  L.  B,  10  (M&.  86 :  U  a  U  &.  ass 

14.,.^ Usbllitr  for  npaln  of  tank 

hr  MminiUr— Jt^af  amd  mnral  liaUlUg—Pro- 
portiontia  liaiilitji,— A  warfndar  had  expended 
ceitain  (Dmi  at  the  detendaata*  reqnc«t  to  rep^  a 
tank  for  the  irrigation  of  landa  held  by  then  in 
otmmon  with  bim.  In  a  (nit  btovBhl  to  recorer  the 
■ame  eo  expended,  it  waa  watended  that  the  receiver 
coaU  only  ine  tht  defendaota  •ererall;  for  their 
proportionate  than*  of  the  ram  "'wi""*',  Beld 
that  the  defendanta  were  jointly  ai^  eererBlly  li^lle 
(or  the  mm  ined  for,    SoniKAii  v.  Savxaba 

tL  Ij.il,  9  XatL,  884 

W. Furohanar  of  rlgbu  of  ona  of 

■evernl  oo-shnrers  —  ColUetiotu  of  nut.  —  A 
party  who  parchaaea  tlia  ri^te  of  one  of  a  nnmber 
of  oo-ebartn  eomei  bto  all  anangementa  made  in 
reipect  to  the  eotlectioni ;  any  ezpieea  oonaent  by 
him  is  not  nenemary  for  the  paymettt  of  hii  ihaie  of 
the  rent  to  any  one  elw^  Bak  Navh  SiHe-K  t. 
Oontn  SuuH    .  .  10  W.  B.,  441 


CO-BHARTlRfl-  eontiniud. 
1.  QENSBAL  umHTS  IN   JOINT   PEOFBBTr 
— eontintitd. 
16.  — — —   ■■  Purobaaer  of  »  elinre  in  n 

Joint  tanart— Sertranc«  of  leuitre  bg  tale  of 
tiare—Appaiulaent  of  reut^Fartit: — A  mX»  of  a 
■hare  in  a  tennre,  let  oat  to  a  t^iant  in  ita  entirciy, 
doee  not  of  itulf  nee««au^y  efFect  a  Mveranoe  of  the 
tennre  or  an  apportionmoit  of  the  rent  i  bnt  if  a 
pnrehaeer  of  Uie  ihare  denm  to  have  inch  a  (orer- 
aoG^  ho  ie  entitled  to  enforce  it.  If  he  takei  no 
itepe  for  that  pnrpcae,  then  the  tenant  b  jnitifled  in 
pa^ng  the  wtire  rent  to  all  Uie  partiee  jointly 
entitled  to  it.  Bot  if  the  pnichuer  denree  to  ^ect  a 
iereranee  of  the  tennre  and  an  apportionment  of  the 
rent,  he  mart  give  the  tenant  dnF  notice  to  that 
effect,  and  then  if  the  partiee  cannot  aKree  to  an 
apportionment,  the  pnitbMer  may  n 
the  pnrpoee  of  baring  the  rent  f — 
all  the  other  oo^hama  partiee 
topoeeible  npon  pilndple  to  dirtingidsh  caan  where 
a  tanine  ia  eold  inifatdy  from  thoae  where  it  is  gold 
by  pabBc  anotieo,  or,  on  the  other  hand,  to  diatin- 
gnlah  caaea  where  a  tennre  ie  aevaied  by  lUSerent 
portiona  of  ite  area  being  eold  to  different  perwna 
bom  Uioae  when  It  ■■  wld  to  diflerent  pemone 
In  nn^Tided  thana.  Inall  nch aaeea  the  entiiety  of 
the  joint  inteKat  thonld  be  eonBdoed  m  aeverable 
at  the  option  of  the  pnrchaier.  Iaewib  Cbtthssb 
Dvn  «.  BiM  EuflSHA  Dam 

[LU  B.,  S  CiOo,,  Wtt:  6  O.  L.  B.,  491 


.   ._     tofapunh^T.—  — 

i  fraetioDal  ehare  in  a  jcdDt  meha].  mortgaged  her 
a  to  ^.    A  (Mtinai  a  decree  on  her  n     ' 


pordiMed  H 


S"*  ihaie  In  the  retake,  and  afltrwarda 
Mme  at  the  eiecation-Mle.  Whiljt 
nnder  attachment,  B  atopped  paying 
the  Oovmtment  revamp  wherenpoB  tlw  plauttiff.  a 
co-ihara  in  the  eatatei  p^d  the  whole  revmne  in 
order  to  aare  the  mebalbom  eale^  In  a  mit  inonght 
agalnet  A  and  B  for  recoreiy  of  the  lom  pdd  by 
t£e  phOntiff  on  behalf  of  ^t  a»ie,—Btld  that  tlie 
pUintifl  wa«  en^ed  to  have  the  mm  to  paid 
declared  to  be  a  charge  npon  the  itiare  of  B,  whicli 
had  been  tnwaferred  to  ^  bnt  not  to  a  penonal 
daent  awnrt  A.  Esaiit  HotiUH  e.  HnsnVH 
Uoraa  SoAaooK 

[U  B  I- B,  16B  :  99  W.  &.  4U 


where,  however,  it  wae  not  necewary  to  decide  the 
ptnnti  and  no  de^nm  on  it  waa  ^ven,  bnt  the  Conrt 
eipreaeed  an  oloniDn  oontrary  to  that  held  in  Suagtt 
Houti*  V.  AfwUaa  Mami  Bkakaoh  14  B.  L.  M.. 


lizcdbyGoOt^Ic 


DIGKST  OF  CASES. 


"EfftBt  of—Chargt—Litti—Aiit  XII  <if 
(N.-W.  i".  Rni  AetJ,  «».  83,  177,  178, 
181—lf.-W.  F.  Xnarf  Stvitut  Aet  fXIZ  of 
I873J,  u.  14S,  14S-Jmriniieiiini  qf  CiM  Court— 
Baliaga,  MarititM  Civil,  Frinciplt  tff—Att  IVqf 
ISSa  ^Tran^fer  of  Ptoptrtj/  Act),  *.  100— X  oo- 
ibaxa  in  ■  mehkl.  wlui  wu  alio  the  Inmberdar, 
pud  urauB  of  Oo*«niinent  rsTenne  for  the  ycui 
IBSa,  IfiBS,  and  put  of  l&a^  in  mpect  of  certkin 
Iftndi  in  the  meluJ  wMch  vera  the  eidniiTe  fto- 
pert;  of  another  oo-thuer.  Tbeae  Wdi  wme  mb- 
jcct  to  ibmple  martgkgea  eiecated  io  1678,  upon 
wluch  decraea  were  obtuned  in  18S4,  BJid  had 
been  aold  in  execution  of  theie  decreea  in  1887. 
The  aHiharer  Inmberdar,  having  obtained  a  decree 
ina  Court  of  tevenne  aguoet  the  mortgugn  under 
a.  93  {g)  at  the  N.-W.  P.  Bent  4ct  (XU  i^  1881)  for 
Tecoverj  of  the  arrean  of  reTenne  paid  bj  him, 
sought  to  execute  that  decrM  under  1. 177  of  the  Act 
b;  lale  of  the  lands  vMch  had  been  nld  iu  1887 ; 
and  thereupon  t)u  auction-pnrchaMr  at  that  lale 
objected  under  a.  178,  and  the  objection  having  been 
OTramled,  brmight  a  niit,  as  anMi':rlzed  bj  ■•  ISl, 
in  a  Civil  Conrt  to  ertabliah  hii  title  to  tbe  land* 
and  to  have  them  protected  from  lale  in  execution 
of  the  Court  of  Bevraiae  decree.  Tlua  loit  wae 
decreed,  and  the  decree,  not  having  been  appealed 
Bgaioet,  became  final.  Subeequently.  the  co-iharer 
iomberdar  brought  a  nit  iu  the  Civil  Court,  in  which 
he  clumed  a  decree  for  enforcement  of  lien  by  eale 
of  the  land  for  the  amount  of  the  Court  of  Beveune 
decree,  and  for  a  declaration  that  the  laid  11^ 
"wUdi  ii  on  account  of  Ooverunent,"  be  declared 
preferential  to  the  mortgage*  of  1873,  the  decrees 
thereon  of  18B4>  and  the  aalea  under  thcie  decrees 
of  1887.  Be  claimed  thia  lien  not  only  in  reipect 
of  the  arrmrB  of  Qovemmeat  revenue  paid,  but  also 
In  respect  of  future  interest  Meld  by  the  Full 
Bench  (KiS^ooB,  J.,  dieeentiog] — (i)  That  the 
Lc^iilatura  had  not  given  or  reco^ied  in  the 
Korth-W'estero  Frovincee  any  ancb  right  of  charge 
or  lien  in  favuur  of  a  pencai  paying  Oovemment 
revenue  as  waa  claimed  hera,  or  pnivjded  an;  meani 
by  which  fuch  a  chailte  could  be  enforced,  and  that 
any  such  chai^  would  be  at  variance  with  the  policy 
and  intention  of  the  Govemmcmt  ai  diacloied  in  ite 
Illative  enactmenti.  (^ii)  That  no  Civil  Court 
h^  jurisdiction  to  entertam  the  niit,  and  no  Court 
of  revenue  had  jurieilUctlou  to  make  a  decree  fcr 
nle  of  the  immoveable  property  or  a  decree  in  eie- 
cntiim  of  which  the  immoveable  propsty  oonld  be 
■old  to  the  preju^e  of  incnmbrBueea  to  wUeh  it 


CO'BHAHBBB— emiftMMd. 

1.  GBNKBAL  BIGHTS  IN  JOINT  FBOPKBTT 

was  fnbjeet.  (!U)  That  It  was  not  ths  intaution 
of  ths  Legialature  that  a  CivU  Court  (hoiild  hava 
juriedietton  to  invert,  by  dedajaldiin  or  otherwise^ 
a  decree  of  a  CovH  of  levenue  with  the  attribute! 
of  a  iKraetar  mie  sndi  a*  oould  be  passed  by  a  Civil 
Conrt  in  a  anit  for  lale  under  the  Tranifer  of  Pro- 
perty Act,  18SS.  I  iv)  That  there  is  no  general  principle 
of  equity  to  the  eflect  that  whoever  having  an  interest 
in  an  estate  makes  a  payment  in  order  to  save  the 
estate  obtains  a  charge  on  the  estate  ;  and  theretDre, 
in  the  absmce  of  a  statutory  enactnunt,  a  oo-ihanr 
who  pud  the  whole  revenue  and  thns  aved  the 
estate  does  not,  bj  reason  of  such  payment,  acquire 
a  charge  on  the  share  ot  bis  de&nlting  co-sharer. 
JTini  Sam  Bat  v.  Moxoffer  Hotain  Skaka, 
I.  L.  5.,  ii  Cain.,  809,  appraved.  (v)  That  the 
principle  of  Maritime  Civil  ^vage  hsid  no  applica- 
tion to  the  caie,  and  that  no  analogy  ecinld  exist  be- 
tween tbe  case  of  a  salvor  in  Maritime  Civil  Salv^e  and 
the  case  of  a  co-tharer  in  a  mchal  to  whom  i.  146  or 
s.  148  of  the  North- Western  Province*  Lvid  Bevenne 
Act  (XII  of  1878)  applied.  Lalit  v.  FnnBi, 
L.  S,.,  2S  Ck.  D.,  6S3,  and  Falelct  v.  Seofliih  Jm> 
prrial  ItutKanrt  Company,  L.  E.,  54  Ci.  D.,  B4, 
referred  t«.    Sbib  Cmrox  Ku,  e.  Shib  Lal 

[I.  I*  B.,  14  All.,  97S 

19.  - 


-  FajmeDt  of  revenna  hy 
one  oo-Bharor — Fagmnt  to  itag  joZb.— Where  a 
co-eharer  of  a  portion  of  a  talukh  is  compelled  to  pay 
a  quota  of  the  Oovemment  revenue  dne  on  account  of 
a  share  not  hie  own  in  order  to  save  the  portion  of 
the  talukh  from  being  lold,  ha  is  entitled  to  a  chat^ 
upon  such  share  for  the  money  so  paid,  and  such 
share  should  be  charged  evai  when  it  has  passed 
subsequently  into  the  hands  of  a  third  party.    Sw 

^et  Setitin  v.   Mudduu  Monte   Shahoon,  14   B. 
S.,  ISB  .-  5.  C.  aa  W.  a.,  tll.  followed.    NOBD 
Cbckvbb  Box  e.  Bvp  Lul  J>u 

[L  Ii.  B.,  9  Cole,  877 

90.  - 


Fayntnt   of 

arreart  iff  rsDsiHH  hy  o»t  eo-ikanr,  Bffeet  of — 
Charge— Act  XI  of  18B9,  :  9,  ConHn^iotk  of 
~Li»»,—Siild  (HTFiBBaud  NoBBia,  JJ.,  dissenting) 
there  is  no  general  rule  of  equity  to  the  ctf  ect  tliat 
whoever  having  an  interest  iu  an  estate  makes  a  pay- 
ment in  order  to  save  tbe  estate  obtains  a  charge  on 
the  estate,  and  tjierefore,  in  the  absence  of  a  statutory 
enaetDunti  a  eo-sliarer  who  has  paid  the  whole  revenue 
and  thns  saved  the  estate  does  not  by  reason  of  such 
payment  acquire  a  charge  on  the  share  of  his 
dennlting  oo-sharer.  Enaytl  Boneim  v.  Mitddim 
MiHHie  Shahoo*,  Ii  B.  L.  R.,  IBS,  overruled. 
Nogandro  Ch%nder  Bioie  v.  Karnini  Btuti,  11 
Xoore^t  I.  A^  268,  explained  and  diatinguiihed. 
Kriito  Mokini  Daii  v.  Kaliprotow)  Okatt,  I.  L.  B., 
B  Cate.,  402,  approved.  In  re  LteUe,  L.  S..,  33 
Ch.  D.iBBS.T^iedoa.  Ennr  Bax  Das  o.  Uozuns 
HoBASf  BaaaA.  Eisti  Bax  Dab  e.  Ua^iaihu^ 
Shaba.  Km  Bix  Dab  e.  KAiuxcniDiif  Bbaha 
[I.  I..  B.,  14  Gala.  809 


lizcdbyGoOt^Ic 


MOIST  OV  CiSBS. 


(    I7ffS    > 


OaSHAJtXBS-eoafiiMri. 

1.  araSBAL  EIGHTS  IN  JODST  PEOPKBTY 
—eofttinMid. 
fif»  Khctb     Lall     Soahc    v.    PimiuHrNS 
■"»«  .  I.I.B,UJC«lo.,648 

9L 


am^mt  Jy  OM  oo-,A«w  to  ut  a^„  taUfor  arr^r, 

V'reai,  Ss*cl  of—Litn   or  ehorga  (m  orovtrlv 

Whew  the  pLOntitt,  ud  drfendint.  wdrTtZteDiut. 
ol  cerUm  jot«  which  wo™  „W  by  auction  in  ei^ 
ouhim  of  «  oecree  fcr  rent,  tod  the  pUintW^  by 
Wmg  the  dacrrtftl  .nwmit  ud  Mction-parobMer-i 
fej-  under  *  174,  B«QgU  Tan«icj  Art,  W  the 
•lie  Mt  Mide,— ^«W  tlut  the  plwntiff.  did  not  bv 
their    dcfiiUting    oo-tetant*.    £^,,mi    iom  Dm  t 

fclfcwed.  GoK  Natb  Biaiu  ,.  ignra  CHmrou 
B19DI       .        .        .    1.  L.  K,  aa  Calo.  800 


paii  iy  o  ea-ommr  of  froftHm  from  afhtr  flo- 
.  iml  (H?-  17a  ol  1868)  .gui«  S,,  mmbmV 
Silt,  "f  "J  f^?  f  .bid  lb,  drf«iu.  "  S 

»rt.taUndln  ,bid,  Jl  Ih,  .„b„  rfll^iS: 
SkM  Iwnily  were  intorert^L    At  fte  mIb  be  nmL 

In  1878  be  begin  to  p^  the  eeeeemnait^^orthe 
whel.  p»pe»,.  Snbeeqna,!  lHfg.ll„  leebpi;;. 
bet™,  km  ^  tb.  defendeaTamlirpeeS 
wbu*  the  pMetUt  ,e»™ied  ta,  hie  n.Sa 
obtejned  the  property  in  qneetion  ee  Ue  ib«re.  The 
nentt  of  tbU  liti^io.  ...  .  de,™,  b,^  aSb 
a.nn,  on  the  asrd  Sept«nb..  1B7».  dednATiiS 
g-ntj-e  ...le  ,„  .nlj  entitled  to  ttTffiSi  rf 

te&"^?.b^„sStri8X-s- 

1876-1  m^dnring  which  period  he  had  p^  the 
«hoto  »MMDi«t.  He  pr»y^  for  ,  «Ie^their 
tet««t  In  tliB  W  Both  the  lower  Conrt.  held 
th»t  the  ^yment  of  «K»ment  did  not  c««t7» 
^™  on  the  property,  .nd  th.t  the  pl«inU«^4w 
fitted  to  .ne  wHMn  three  ,e„  fiom  the  S^ 
h«r«L  Ou  ,ppe,l  by  the  plaintiff  to  the  Hi^ 
Coart  -Jff.W.  wnflnnkg  the  lowsr  Court-.  d«r^ 
i^lf*""**:;*  **'^  The  pUintiff  pJdtl^ 
!^S!^^.  t?  fnU  owner  ol  the  property,  and  it  wm 
whrely  by  hi.  own  action  that  the  defendant*  had 
JSl.^'t'''1.?™'  ""«  ^^^^  ^^  -lidn"  ^ 
thdr  quotw  of  the  a<Kument.  Sider  thoge  oircS- 
•waee^  the  paymenta  conld  be  rwarded  •■  lalTase 
p.^ent.^  «  to  „„t,  them  aZ^ac"X^ 
S^hJ'if^'  "^  «^  conKienco  upon  the  dire, 
P.  Habi  KiMn  .        .    1  L.  B^  11  Bom,  813 


CO-BHAB.EB8— amffiwetf. 

1.  GBNEBAL  BIGHTS  IN  JOINT  PfiOPEETT 

— eo%timiti. 

„   — TTT J"'"'  oic»erthia 

~y"  °J  }""'  proptrtg  CM  iftnemt  ca-ovnurt— 
■Btjilt  amongil  ihemtelrti  qf  co-ihartft  of  Joint 
proparhf  tckera  Ihera  U  a  proJltaiU  ute  ig  one  of 
tt«»  mtkomt  olheri  Mng  excluded -Ferry  worked 
bjf  otie  oftht  co-oKitert  D/Zamf,— property  doM  not 
eease  to  be  jrant  merely  becauae  it  ii  tiKd  eo  ai  to 
prodace  more  profit  to  one  of  the  joint  ownera,  who 
tas  uiMirred  eipenditare  for  that  purpose,  than  to 
the  other*,  whore  the  latter  are  not  eiclnded.  Joint 
property  being  u»ed  oonsiatently  with  the  oontinu- 
aneeof  the  jtnnt  ownership  and  poweuiou,  without 
Bietailon  of  the  co->haren  who  do  not  join  In  the 
work,  there  ie  no  encroachment  on  the  right*  of  any 
of  them,  a>  regards  commcm  enjoyment,  so  ■■  to 
pTe  groBud  for  a  niit.  The  defendant,  a  oo-gbarer  fn 
TOlage  lande,  without  cWming  to  reetrain  eompati- 
Hot,  acted  upon  the  right  that  a  ferry  may  be  Mtab- 
^^  ?„^  ^  '  P*"""  °^  ^  °^  pwperty 
taking  toll  frum  itrmgarfc  and  that  he  may  acouire 

M^  '  '^^h^'  «™'*  "  "•*''  "'"  *^'  P"P«rty  of 
elbtn,  whether  a  eo-eharer  with  them  or  not.  He 
twed  property  that  he  owned  jointly  with  the  pUin- 
tatt,  hi*  co.*hareT«,  eiclndfaig  none  of  them.  At  no 
gr»nt  wu  erer  made  to  him,  he  could  only  Ibto  set 
Op  an  eiclneiye  right  by  ihowing  that  he  had  either 
<n>po«e«cd  them,  or  had  had  adveree  poseeasion  fbr 
twdve  yean,  or  that  he  had  n«d  the  ferry  for 
twelre  years  aa  of  right.  The  quertion,  however  of 
wy  eiduuTB  right  in  the  defendant  had  not  arievi. 
for  the  parties  being  co-owner^  the  defeodant  had 
made  use  of  the  joint  property  in  a  way  quite  coniis- 
tant  with  the  ftmtinnance  of  the  joint  ownenhip 
aoii  jomt  poMsdoQ.  Wat.on  i  Co.  v.  Bam»kan4 
^,  1.  L.  S.,  18  Cak..  10  ■  £.  S..  17  1.  A.,  110, 
di»tingnuhed  in  regard  to  the  atclnmon  of  oo-*harej*, 
which  there  took  place,  and  referred  to  as  to  cantion 
to  be  eierciaed  by  Coorti  in  interfering  with  the 
eDJoyment  of  joint  ertotet  a*  betwom  their  oo-ownere, 
Laobmuwax  Soea  r.  Mahowak  Hosbaib 

[I.  H  B.,  le  Calo^  2SS 
Z'.B,18I.Ae,4S 


■*• : iTotmt  pottetnom, 

■Bmt  for—Effgi:t  of  pvrehau  of  a  right  of 
oomyoacy,  »ol  trai^ferabU  by  emloa,  by  a  co- 
liartr  landlord  without  the  coneenf  of  tie  other 

eo-thareri — AbandontiiBitt— Sight   to   partition. 

In  a  suit  to  recover  joint  poaaeagion  of  an  occupancy 
holding  in  respect  of  his  share  by  a  co-»harw  landlord 
on  tbo  ground  that  the  defendant  acquired  no  title 
hy  the  parchase  of  the  said  holdlni;,  as  it  was  not 
traniferable  by  cnstom,  and  that  there  was  an  abui- 
doninent  of  the  holding  by  the  formor  tenant,  the 
defence  (tsfsr  ad'tf)  was  that  the  plaintiff  wu  not 
entitled  to  Joint  possesrion,  and  that  he  could  net 
get  any  relief  except  by  bringing  a  suit  for  parti- 
tion, inasmuch  as  they  (the  pUintiif  and  the  defen- 
dMaU)  were  joint  proprietor*.  Held  that  the  plain- 
tiff  wa«  entitled  to  the  relief  claimed,  and  that  the 
clum  .for  joint  p^Meanon  without  partitiob  was  matn- 
t*io»Ue.     WaUon  ^  Co.  t.  Sam  Chtud   Dttt,  I. 


lizcdbyGoOt^Ic 


DIQKST  OF  CiSSS. 


CO-&BASXBB—to1imed. 

I,  aESERAL  BIOBTS  IK  JOIRT   PBOPKBTT 


L.  M„  IB  CaU^  iO:  L.S^  17 1.  X,  JIO,  md  Xaal- 
mtmar  /fiw/i  t.  Mauowar  Honai»,  I.  L.  M^  19 
CalcSSSt  L.S„l9I.A^4a,XatiDgvABi.  tfa- 
ttM  BiMDtM  t.  Haata  Au  B>pi>i 

[L  Ii.  B,  Se  Cftle,  668 
Uigit    to  joimt 


tatakbdw  im  (Bb-MUkment,  and  piUiiH  . 
rim  kd  U*  Dftne  entered  fa)  the  khamt.  Tb«  (Aha- 
co-ffaaMT  mD^iMa  entiUtd  to  cUwtiwttliii  pnwM 
rfon  wM  Iield  putlj  for  Um.  The  praent  lait  wu 
btongbt  npon  two  agrtcnunt*^  jnuptatiag  to  ha** 
tM«D  mad*  ia  1870,  bttirMn  tb«  two  oc-dann,  wbOa 
ptoMc^Ki  t<i  oM^n  tfas  aboTB  d«CTM*  wera  pending, 
to  the  rftect  that,  wlwna*  both  had  ckinw  af^rt 
tfaa  Ulvkbda^  am  only  waa  to  nt  Um,  the  oth* 
naytng  half  of  t)»  eoftf  aod  bring  eititled  to  rcMiTa 
Uf  of  wlnt  mtgbt  ba  decreed.  The  Jodidal  Com- 
mtttce,  Dpon  the  eitdnce,  concloded  that  tbe  Appel- 
late Court,  attribntlns  too  nvch  to  oertain  aieiiitma 
andactt  ontheplaintdFi  pert,  which  were  more  or 
let*  expUned,  had  erred  In  rererring  tiw  detrae  of 
the  Bret  Conrt,  which  roaint^nad  the  agrecmeDta 
deprlTiiiR  the  pUintiC  of  hii  eoete  In  that  Court  only. 
Hdhavhu  Yonrv  v.  Hveakxas  Hviuk 

[L  ii.  B..  16  Colo.,  ea 


S.  KSJOTXKNT  OP  JODTT  PBOFBKTT 


holdtri  m  joint  itniividtd  ettate—LU%  o»  Uitare 
fir  Aanef  rent-- Salt  o/  Uumn i»  tatitfaetiim of 
dterit. — The  owner  of  a  (nctlonal  ehare  is  a  joiitt 
nndiiided  titate  haa  no  lUn  on  the  teanre  Iteell  for 
bit  ihare  of  the  rent,  althoQgh  inch  ihare  U  collected 
taparately,  and,  tbereforet  cannot  cania  the  tconre  to 
b«  aold  In  wlltfacUon  of  a  decree  for  hU  ihare  of  the 
wnt  Bbaba  Nath  Bot  Cbowdhbt  e.  DmiA 
Fsownto  Oaoci  I,  !•.  B.,  U  Oolo,  896 

9.  BSJOTHSKT  OF  JOIITT  FROFEBTT. 


Bsveral  ponont  jointly  held  londi  wmch  were  not 
dlvldeil  by  mrtei  and  boandi,  bat  In  ipecifled  (barea. 
One  of  tbe  ihare-holden  leaeed  out  bii  ibare  or  inter- 
Mt  in  tbo  laud*.  The  iesiea  eowwl  in^o  on  tbe  joint 
lande.  Ibc  other  (bareholden  bnniKht  a  init  to 
roitntn  tho  Iniee  of  their  oo-ahanr  from  gcowing 


1110  ijinali  landi  ea  a*  to  alter  the 
petty  ai  regards  tbe  other  lhareliolden  without  their 
oonient  i  that  indl)^  ai  a  crop  beiog  valueleu  (or 
porpniea  of  dlitralnt,  tho  leuee  muaC  be  restrained 
Iniin  Krowioft  It  without  tbe  ooDicnt  of  all  the  pro' 
prletori.      C^owimk  v.BBSKDHABiSiHaH 

[8B.L.B.,  Ap.,4E:  iew.B.,41 

HuNOov&M  SiKOa  V.  CBOWsa  .  88  W,  B.,  ttS 

wher^i  bowevrr.  It  waa  foaiul  contcnthad  been  ^ven. 


»h»T«r~Sigkt  i«  t   .        , .._. 

one  <rf  two  eo-Mmoa  of  had  wbi  aie  not  uat  caltt- 
Tata  the  land  with  tbe  aeqaumacv  of  tk  other  wbi 
eUnda  by  and  offer*  no  objcdiaa.  tlw  kite-  aanaC 
daiaiadMrecJ  thepnfte^bwt  cady  Ui  prnpw  d«n 
ofrent.  Bajkumss  MooKKBns  r.  Pauua  Hiwrw 
-        -        ■        ■90W.B^S4S 


iadigeh^  ___    _, 

ImjamJittom  as  letwtmt  eo-Aar^M—Fraeliea  of  tkt 

SwgUtk   Cimr'-  ■■-  — '-■—  --i ^■—    ._.-— 

bilUf   <tf.^W 

■ouah  aa  i  jaiadai,  had  amia  an  anangcMait  with 

pTDptlet<n  bnOt  (actoriea  and  twUrated  indigo 

.„..._, "*-  -"waateUad.    Ontbeei- 

letfll  beUapottfanoftha 
moBlah  in  iiaia  froB  a  2-anna  eo-ehatcr,  oootiiiaed. 
to  coltiTate  tni^o  on  th»  kfaaa  bnda  m  betcee,  aai^ 
diiragarding  the  oppodUm  of  tbe  14«nnaoo«baraB, 
cUnwd  Ml  odorive  title  to  do  ao,  Tbe  T I  anna  eo> 
aharaa  thKenpon  hnnuht  a  nit  agMDrt  W  fbr 
iJmalipoMcarfaoottheuiaataiidi^NMl  {aaye^amia^; 
otbertmngAforaniiiJiiiictkiii  noUHting tlw  defto- 
'        *  *      hidgo  upon  OeiJuaUha^  with. 

1^  and  alao  fcr  a  goival 

,  le  itiTfenJairt  tnm  tltroirfog 

any  obetadn  In  (he  way  of  ^^nttfh  U&«  ij^^ 
poaeeeaioa  of  tbe  lands.  Hie  Cant  bAnr  granted 
an  iajonoUoQ  prohilntiiig  the  delmdaM  tna  growing 
indigo  on  the  Uiae  landa  withont  Uie  ccB«nt  of  tba 
pUntifls.  iTelfftfaatthe^aintibwacaititMtoan 
injnnctieii ;  bnt  having  regard  to  the  cirCDinatinoea 
nndar  which  tba  defendant  cnttirated  Uie  lands,  it 
was  neoeasary  to  vary  the  iaJnueHoii  granted  by  the 
Court  below  by  making  it  an  injuseboo  reetnJnlng 

"""—■— 'fcomeicltiftigbyaiiym--    •     ' 

r  enjoyment  of  tba  timaU 
tbelandi.    BavCeabs  Dmr  v.  WAnra  ft  Co. 


dant  &ran  aowliuf  bu 
out  the  pUntifr  e 


the  def  aadant  & 


lathepl^a-' 

SftCo. 
[I.Z.,B„I6Cftlo.,ai4 

But  Held  on  appeal  to  the  Privy  Cmmcil  (reversing 
tba  above  decision}  that  Um  reaiatance  bdng  made  by 
the  ooHbam  in  occnpatiMi  dnply  with  the  obiact  of 


UtlX  such  reelatance  wm  no  gronnd  for  p ^_ 

on  the  part  of  Die  other  to  obt^  a  dectee  fi^  jiAnt 

Cesesdos  or  for  damages  i  TUtr  would  granting  an 
JQUction  be  tbe  proper  remedy.  As  the  Coorta  Id 
Bengal,  in  cases  where  no  ipedflc  rule  exists,  are  to 
act  according  to  "  instlce,  equity,  and  good  oonsiaene^'' 
so,  on  its  being  found  that  where  laod  was  held  in 
oomnvm  betweem  the  parties,  one  ot  them  was  in  tlw 
act  ot  eoltivatbg  a  part  of  the  land  which  wm  not 
actually  used  by  the  other,  it  would  not  have  beat 
conuitent  with  this  rnlo  to  restrain  the  tonaar  btaa 
proceeding  with  Us  props'  cultivation  i  bnt  mcney 
compensati(ni,  at  a  proper  rate,  in  rtapeet  of  the  ei- 
elu)ivB  use  by,  and  benefit  to,  tbe  coo  who,  thoa|^ 
possessing  In  conunon,  was  carrying  on  eultivataon  fot 


iizoabyGoo(^Ie 


(    17«&    ) 


blOKSt  0^  CAS8S. 


3.  8KJ0YMBNT  OP  JOIITT  PBOPBBTY 

^maclt  not  mwuiuiile  in  itaelf,  wu  awudod  between 
Mte  putiei.    WAWOF  &  Co.  r.  Bivobard  Ddw 

[t.  Ii.  B.,  18  Calo.,  10 

L.  B..  17 1.  A.,  UO 

00.- 

t. — One  ditrd 
liii  udgnee  caooot  claim  to  cnltJTate  My  portit-  „ 
tha  piopcrt;  >hlch  b  not  bli  lenlt,  and  withont  the 
oonieut  of  t^he  other  ■barer*,  merely  on  the  mond 
that  he  ii  willing  to  pay  a  reannable  rent  for  it. 
Mmtcmt  LiLt  e.  Llotd  ,  2S  W.  B.,'74 

81. IisaH  tor  soiUvatlon  Slvan 

hjana  Oo-tbAter  —  Indiffo  c^liT<Uion~  Land- 
lord amd  Unaut — Joint  proptrijiSttoppel.—A 
and  B  were  joint  cwnen  of  a  certain  piece  of  land. 
In  One  year  1874,  A  leated  lui  share  to  the  defen- 
dant Cor  a  tenn  endtns  in  October  1S8D,  for  the 
puTpoee  of  growiiiff  Indigo.  At  the  nine  time,  3 
Mated  hie  ihiwe  to  the  defnidant  for  the  lame  parpoae 
for  a  term  ending  in  October  1S81.  A  and  B  nM 
thdr  ibarea  to  tlie  plalntlfl  in  the  ywr  lBf9.  In 
JannaiylSBl,  pl^tiff  ned  to  prerent  the  def «ndant 
tnaxi  crowing  indigo  on  the  land  and  for  khaa 
powMKon  on  the  pmoA  that  the  IcaM  of  A't  share 
having  «i^i«d>  t£e  defmdant  wai  not  entitled  to 
nfadn  tbe  land  for  the  pw^wM  of  growing  indiso 
under  tbe  leaae  given  by  Jt,  Stld  that  the  plMotSf 
having  by  bit  own  act  braoas  tbe  owner  of  both 
diarca,  he  conld  not,  aa  owner  of  one  (hare. 


.     Hotw>WAZ    r>    Hin>i>UH 

UoHtnr  LiXL 

p.  L  B,  8  Calfi^  448  i  10  a  L.  B.,  881 

—  Waste  landa  cdnuoou  to  «U 


UtAren — Si^cMm*ui  and  «f#  bg  e/nt  ei^thartr. — 
An  individnal  ahare*  cannot,  withont  the  conient, 
AireM  or  implied.  oS  other  oo-tbarert,  maba  vae  of 
waste  land  cummon  to  tbe  whole  village  in  snch  a 

a  exclude  permanently  other  co-iharera  from 


Dmopu  Bu  V.  BEcnroo  lUl      .  S  Agra,  841 
-Oo>ibnreT   a»   tenant   snltt- 


'vaUog  land  a^arately.  —  Proprietors 
entitled  to  oust  the&  co-proprieton  from  lands  which 
the  latter  have  as  tenants  bionght  intD  cnttiratuia. 
PuM  EuHOKB  OoasUd  V.  DnoBiririiTiao  Cbat- 
TIBI8B 8  W.  B.,  281 

84.  EbEoImive    poBaesBion  and 

cnltiTation  of  land  by  oa«  oo-eluurar — Rt- 
atraiiting  oaHiooiioa  of  iadigo—Danaget. — Where 
a  suit  was  brought  to  recover  posaessicm  of  eert^ 
lands  in  which  plaSntilt  and  defendant  were  co- 
sbarers,  and  to  secnre  damages  for  the  sidnaive 
posMssiaa  which  defendant  Iwd  enjoyed  for  tome 


CO-SEABIiBS— eos^'naeif. 

2.  BSJOYMBNT  OF  JOINT  PBOPEHTV 

— oontiwitd. 
years,  and  to  obtain  an  ininnction  against  defendant 
to  prevent  him  from  cultivating  indigo  on  the  land 
in  snit  without  the  coosent  of  the  pluntift, — Belt 
that,  thongh  a  suit  for  partition  is  the  best  means  of 
settling  d&calties  between  co-shorcrs  who  will  not 
agree,  every  oo-abarer  in  an  eatato  Is  entitled  to  joint 
poesession  with  every  other  co-sharer,  and  has  a  right 
to  prevent  any  one  not  having  a  right  of  occupancy 
from  cultivating  any  portion  of  the  land  contrary  to 
his  or  their  wishes,  and  is  also  oititled  to  damages  for 
any  eiclaiive  poasessioQ  which  can  be  shown  to  have 
been  enjoyed.  Meld,  tiao,  that  it  woold  be  an 
Ineffednial  way  of  enforcing  plaintiff's  right  !□  this 
case  to  allow  the  adverse  possetsion  of  the  def  en^t 
and  to  let  plaintiff  recover  damages  from  time  to 
time.    Lloyd  e.SOGRA         .        .SSW.B^SIS 

-  Menu  projitt. 


sought  to  b«  put  in  joint  poeeession  of  it  with  the 
repnaantative  <rf  tbe  owners  of  the  remaming  deven 
annas,  and  the  latter  contended  tiiat  be  had  for  many 
yean  held  the  entire  land  in  >nit  and  cultivated  indigo 
on  it,  and  that  plaintiff's  right  in  tbe  eaid  land  wss 
conflned  to  the  rccdpt  of  rent  for  'A,— Held  that 
plaintiff  was  entitled  to  joint  possenion  and  manage- 
ment  of  the  land,  that  defendant  could  not  cnltirato 
in^go  on  it  without  the  consent  of  the  pluntiff,  and 
that  the  consent  said  to  iiave  been  given  to  the 
defendant  by  the  other  oo-eharen  oonld  not  bind 
plaintiff.  Held,  also,  that  plaintiff  was  entitled  to 
mesne  profits  with  interest.    Dbbrb  Pibbhas  SASOo 

V.    QtraiDBUX   PZBIHAS   NiBAur   SlSSH 

[Sfi  W.  R,  374 


Lamd  Settmae  Aet  (XIX  of  IfffSJ,  s.  ijW.— When 
the  eo>diarers  of  a  mebal  agree  to  have  such  mebal 
partitioned  by  an  avbibator,  they  mnst  be  nndentood 
to  aeree  to  the  arrangenient*  made  by  lucb  arbitrator, 
and  if  be  piovides  by  bis  award  that  the  air  land  of  one 
co^barer  that  falls  by  lot  into  the  share  of  aucther 
cu-iharer  shonld  be  surrounded,  that  land  must  be 
given  up  by  tbe  co-aharer  who  has  hitherto  cultivated 
it.  Such  DC-sharer's  consent  to  snob  arrangemait  must 
bennderatood  to  have  been  given  when  he  agreed  to 
arbitration.  B.  laS  of  Act  XIX  of  187S  mnit 
not  be  regarded  as  empowering  a  co-sbarer.  who  has 
ODCe  given  his  oonsent  to  ■nnendo:  tbe  cultivation,  to 
continne  to  cultivate  the  land  against  the  will  of  the 
co-abarer  who  has  become  tbe  owner  of  it  by  pattitiou. 
AsBii  Paksit  V,  Bbaqwait  Pavdbx 

[I.  I..  B.,  8  AIL.  818 

87. N.'W.   P.    Land 

Sevenne  Act  (XIX  of  ISffS),  i.  i35.-airland  of 
one  sharer  Included  on  partition  in  tbe  mdhal 
assigned  to  another  sharer  !s  to  be  treated  in  the 
same  way  as  sir  land  is  dealt  with  after  its  proprietor 
has  lost  his  proprietary  right  therein.  In  both  cases 
alike  the  right  of  ex-pminidary  taiancy  wanes  by 


iizoabyGoo(^Ie 


mOMT  OF  CASBS. 


3.  ENJOYMENT  OF  JOINT  PEOPEETT 

— conlinmid, 

force  of  law  into  oiutence.    Bav  Pbibad  BU  v. 

J>nu  K-uiit       .  .  1. 1..  B^  4  All.,  BIS 

Dtwented  from  in  Kasbi  Pkabas  «.  Knix  Nits 

Sahtt  .  I.  L.  R.,  90  All.,  ai« 

88. Ptanting  trees  on  joint  land 

Tritbont  oonsent — Ptrmiinon  bg  dme  Bo-ikar»r 
to  (Hdtwatar  to  plaat. — Wbsrs  it  wu  ftipultied  la 

-the  wsjib-nl-nn  tlut  tre«*  eonld  aaij  1m  planted  by 
cnHivilora  on  the  common  faiiid,  with  the  conisnt  <rf 
the  pioYnetartr^Seld  that  one  ont  of  leTeral  as- 
proprieton  (nnlcai  he  wa«  properly  anthottaed  to 
-mkDAge  the  jahit  eatate)  wm  not  oompetait  to  pre 
an  ijatntnamah  to  »  cnttiYatar  to  plut  a  hagb,  and 
conld  not  by  hu  linple  conaent  ditpenae  «^b  the 
perfonnance  of  »  oondition  of  which  the  ether  iharen 
had  a  right  to  tall  for  the  fnlfllmmt.  If  twib  an 
Ijaxntnamah  waa  gi*en  withoot  tb^  content,  exprm 
or  implied,  they  nave  a  right  to  hare  it  let  add*. 
jGEizaBooDnn  Hnss  «.  Bhoohtts  .  S  Agrt-,  844 

(()  Briotioii  ov  BmunnoB. 

89. Sreotlon   of  bnUdlnga  "by 

one  OOHilniTeT — Sigit  to  rtmoval  of  buildingt. — 
A  nied  S  for  poeindon  of  certun  land  on  which  S 
TuA  erects  a  bnildiag,  nn  the  a]1^^tion  that  it  be- 
longed jointly  to  them,  aa  well  aa  for  removal  of  the 
bnilding  from  the  kad.  It  nu  frmnd,  as  a  fact,  that 
thelandwaahcld Jointly hy^andi.  a"«MthatBh»d 
no  right  to  do  aQythiiigwhich  altered  the  condition  of 
the  joint  property  withont  the  con»ent  of  hia  co- 
sharer,  tma  it  was  rightly  ordered  that  B  sbonid 
remove  the  bnil£ng  from  tiie  Und.  Ovkc  Das 
Shab  e.  Bijaia  Oobims  Bakal 

[1RX.B.,A.C.,108:  U>W.B.,71 

HoixowAT  V.  Wahid  A£i 

[lSB.IhB.,191note:  ieW.B.,140 


40.- 


-  Right  fpreutoval 


InlldiagB  erected  thereon  by  the  defendants  who 
were  ber  co-iharera.  Sefii  that  the  pUntifFwainot 
entitled  t«  a  decree  for  demolition  of  the  bnildings, 
u  ihe  had  no  right  to  compel  her  co-sfaa>'en  to  adopt 
ler  Tiewi  of  the  enjoyment  of  the  property.  She 
could  only  get  a  decree  for  poaseision  of  an  nndiiided 


4L  . 


—Bigil  to  remotal 


<tf  buildinff*. — Where  two  parties -were  jront 
^  land,  and  one  of  them  erected  a  wall  npon  the  land 
without  obt^ning  the  conaent  of  bii  co-«harer, — 
S^eld  that  ihe  Omrt  would  not  tnterfere  to  order  the 
demolition  of  the  wall  when  there  waa  no  evidence  to 
ahow  that  injury  had  been  done  to  the  oo-tenant  of  the 
bnilding  by  its  erectioo.  Lau  Biswakbhak  Lil 
«.  Bajabik 

[8  B.  L.  E.,  Ap.,  67:  IS  W.  B.,  837  note 
^6  W.  B.,  140  note :  91 W.  B.,  378  notff 


CO-SHAEBB8— eoBftrnwd. 
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49.- 


~  Miglt  to  remotal    - 


of  buitdingt,— One  of  lereral  (wsharers  of  jdnt  n 
uridad  property  has  no  right  to  erect  a  bnilding  on 
land  which  fimns  a  portion  of  such  property,  to  aa  to 
materially  alter  the  eonditaon  thereof,  witbont  the 
consent  of  lua  ooHharera,  SBKffmiS  SmsB  «. 
LaiLA  SnraB 

09  B.  L  B.,  188 :  90  W.  B..  160 


-  Sigit  to  nmovat 


4S._ 

oftiuildingi. — In  a  niit  in  which  It  n-aa  songht  to 
demolirii  a  bnilding  wbkh  had  been  erected  by  the 
defendant  on  land  belonging  to  himself  and  the  plain- 
tiff jotntly, — ffeldlhtt,  as  a  co-p«rtner,  the  defendant 
waa  entitled  to  nse  the  whole  luid,  and  if  In  erecting 
the  bnilding  he  tool:  posscaiion  of  m  ore  land  than  he 
wonld  be  entitled  to  on  partition,  the  salt  shonld 
Inve  been  for  division  of  the  lands,  and  not  for 
demolition  of  the  bnilding.  Dwabkasath  Bhootba 
c.  OoPBVATH  Bhootba 

[19  B.  LB,  188  note:  16W.R,10 


44.  

tion  By  on*  eo-iharer — Srerrtiou  of  teaffoUUng — 
Crimittal  Frocednre  Code,  1873,  t.  630,  Ord»r 
•nd»r — Snil  to  r»eovar  joint  poimtioa. — One  of 
several  eo-proprietora  has  nn  right  to  take  eielntdn 
poasmdon  of  any  portton  of  the  land  of  which  he  I* 
one  of  the  eo-proprieton  withont  the  sanction  of  all 
of  his  co-proprietors ;  and  wbfm,  after  he  has  taken 
sncb  eiclarive  psae«saion,  an  order  ha*  been  made  by 
a  Magistrate  acting  nndtr  i.  BSO  of  the  Code  rf 
Criminal  Fincechire  conflrmlt^  the  possrssioa  taken 
by  him,  snch  ordv  is  no  aiis««r  to  a  snit  toonght  b^ 
one  of  Ml  oo-proprietors  to  recover  joint  poMeMon  « 
the  portion  trf  land  so  wtunyf  ully  taken  by  Inm  into 
bis  eiclnsive  posacarion.  One  of  several  oo>proprietor* 
has  no  right  to  erect  a  nowbntkhana,  or  a  scaffolding 
anpporting  a  platform  for  the  accommodation  of 
musical  perfarmers,  upon  land  of  wMch  he  is  only 
one  of  several  co-pioprietors,  withont  the  sanction  A 
all  his  co-noprieton.  BAnmiBO  Ii*U  OoasAin 
V.  Sbaxa  CHmtB  Labobi 

[I.  I..  B,  6  Calc,  188:  4  C.  I..  B.,  417 


46.  ~ 


-SSMO' 


Sl      I 


buildl»g  ereettd  hf  ont-  of  Msvtral  eo-iltartrt — 
Aeqaittetnee. — In  a  case  where  a  permanent  bnilding 
has  been  erected  by  some  or  one  t^  several  co-ihann 
on  the  land  jointly  held,  and  another  cn-sharer  snbse- 
qnfutly  seeks  to  bare  the  bnildingremoved.ths  prin:- 
ciple  npon  which  the  Ccort  acts  is  that,  thongh  it  baa 
a  discretion  to  interfere  and  direct  the  remo'nkl  of  the 
biultUng,  this  is  not  a  ^acietion  which  must  neces- 
sarily be  Gierdsed  in  every  cue;  and,  asBTute,  It  will 
not  be  eierdsed  nnleas  the  plsjjltijf  il  able  to  show 
that  injnry  has  accrued  to  him  by  reason  of  the 
erection  of  the  bnilding,  and,  perhaps  farther,  that 
he  took  reasonable  steps  in  time  to  prevent  the  erec- 
tion. No<nTBi  Lakii  CstioiBBBTTfTT  P.  Boniuimr 
Cbusseb  Chucobbutiz  .  X.  Ii.  B,  8  Calo.,  7<M 

46. Sigkt  to  rmoMl 

of  huildingr. — In  a  tnit  to  obtaia  vi  order  tor  tbe 
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DIQEST  OF  CASKS. 


C0-8H  A  TtTlRS— ciMrfii»««if. 

B.  BNJOYMEin'  OF  JOINT  PBOPERTY 


ODgbt  to  enquire  whstfacr,  under  ftll  the  circnm- 
■tancn,  ths  ends  at  joitice  could  not  be  utii&cd  bj 
■ome  othpT  remodj.  Mmbih  Molljih  r.  Pahioo 
Ohobahib  .        .    21 W.  Bq  873 


„  0/  Mer 

eo-iiarm. — Defendant  bkiiiig  apent  iBTge  mou  of 
raonej  in  improving  what  wu  originall;  putit  land 
bj  locating  r^ysti  and  building  honiei  apon  It  and 
tnniing  it  into  a  village,— ffRld  that  plaintiff,  hii  oo- 
■harer.  mu  not  entitled  to  claim  poaKmon  of  a  ipeei- 
fie  ihare  in  that  village,  but  onl;  to  demand  a  parti- 
tion in  wMch  plaintiff  wonld  obtain  eompenntini  by 
receiving  olunrheTe  land  equivalent  to  that  brought 
into  cultivation  b;  the  defendant  at  hil  own  eipenae. 
OoKDOL  EuHBH  8n  r.  IBRTB  CiiDimiB  Rot 

[i8w.a,ia 

48. Contptiuafiim 

for  ruHOval. — If  one  Kfaarer  chooiea  to  build  agonal 
the  wlihe)  of  the  other  oo-iharen,  he  muit  take  the 
conaeqnencei  and  cannot  aak  for  oompentatiob  in  eaie 
luj  building  i»  ordered  to  b«  polled  down.  BiBBUt- 
BHITK  Shaha  e.  Shib  Cbubsbb  Shasa 

iasw.iL,aae 

4a  Uio  qf  land  for 

hit  own  pmrpoiei — StiHoval  ofbuildingt. — Inamit 
to  recoTer  poneidna  of  a  ihare  of  a  t^ukh,  on  the 
ground  that  a  co-aharer  had  diipoauned  plaintiff  b; 
digging  a  tank,  building  a  ■choolroom,  and  manu- 
fiwAorSig  bricks  frr  bl«  own  H>e,  the  lower  Court* 
refnaed  to  oonipel  the  defendant  to  rntore  the  land 
to  ita  former  atate.  Ah  plaintiff  had  suffered  no 
Ininry  by  what  defendant  had  done,  the  High  Court 
reinaed  to  intrafere.  Qwerv— Did  the  alleged  acts 
contfjtnta  diapoaKwian  ?  HoHiiu  Ceotobb  Qhobb 
r.  Hadbitb  Cboitdib  Kaa  .    94  W.  B.,  80 


80.  - 


-  Ltittt    of    eo- 


t!uirtrr—J-*<t"  bs  to^  qf —■oral  vo-»iar»rt- 

moval  qf  buildingt  trtntid  hy  hitM—Acgmtieenct, 
—A  Inaee  of  oo-aharen  ftuida  in  the  [dace  of  a 
eo-thaier,  and  where  aome  of  the  co-thuera  in  an 
eitata  aonght  to  get  their  light  aekoowle^ed  In 
reapwi  at  tome  land*  which  otho'  cogharen  bad 
leaaed  ont,  and  also  aonght  to  have  a  thakooihari 
which  the  lettee  had  built  on  it  removed,— ff^fiJ  that 
tjie  right  of  the  protecting  co-aharen  to  the  land  tn 
atdt  waa  clear  enonghi  but  that.  In  order  to  acquire 
the  right  to  ranora  a  boiling,  it  waa  oeceaaary  not 
merel  J  to  have  alleged  non-oonient,  bnt  to  prove  that 
objeewna  had  been  offered  before  the  buUding  wm 
taUad.    DOOBOA  Lau,  c.  Lalla  RmwAirr  Sabot 

[SB  w.  B.,  aoe 

VL SigUt    qf    eo- 

tiartn  t»  m<at4ri  aJMing  oOMmoa  prop»rty- 


aod,  if  the  oommon  property  ii  a  honu  or  land, 
be  ia  also  entitled  to  reiiat  the  crectitm  of  any  haild- 
ing,  or  addition  to  any  bnUdlng,  on  the  common 
property,  and,  if  aucb  building  ii  erected  withont  his 
conaent,  to  have  the  property  restored  tio  its  original 
condition.  Hbesbb  Bobbbih  Kkak  v.  Xvtva  Alt 
[6  IT.  W,  869 

B8. S»it  for  removal 

af  huildingi  o»  joittt  land — Civil  Freasdwrt  Code, 
1B77  flBSaj,  t,  aO—Parliet—Suil  bg  om  <fievtral 
eo-iiartrt  ogmatt  oihert  nff eating  joint  land.— A. 
shaieholdcT  of  an  nndivided  piece  of  Und  sned  three 
of  hil  co-sharen,  who,  be  alleged,  had  trespassed  on 
tlM  land  by  building  thereon,  for  restoration  of  tha 
land  to  iti  original  condition.  The  Court  of  first 
inatauce  tried  and  determined  the  auit  as  brought  and 
framed.  The  lower  Appellate  Court  dUmined  the 
auit  on  the  ground  that,  Uiere  being  many  co-aharers, 
the  plaintiff  conld  not  alone  sue,  aud  under  a  80 
of  the  Civil  Procedure  Code  the  suit  wai  bad.     Par 


light  In  holding  that  a 


1  Procedure 


suit,  bnt  should  have  remanded  it  _— 
ths  pooMure  provided  b^  that  section.  Also  that 
the  permiidoQ  mentioned  m  s.  80  is  express  and  not 
«onrtmcliT&  Par  Bbodhubst,  J. — That  a  80  was 
not  applicable  to  the  eaae,  that  section  contemplating 
a  case  in  which  there  are  nnmeroui  parties  having 
the  same  Intereft  in  a  suit,  who  are  oil  before  the 
Coott,  and  are  all  aniions  to  have  the  matter  in 
dispute  dliposed  of,  but,  in  order  to  aave  tiuuble  and 
expense,  are  desinus  that  one  or  more  of  them  shall 
sue  or  defend-on  behalf  of  all  in  the  same  interest. 
Per  SruiaHT  and  Ttksill,  JJ.~That  a.  SO  waa 
not  applieabla  to  the  caae,  the  flrst  part  of  that 
section  iiiiplfiag  that  the  pluntiff  thraiiin  contem- 

C'  ted  wiah«s  to  sue  on  behalf  of  othfr  persons  naa- 
Ij.interssted  in  suing,  they  also  wishing  tlie  same. 
Hru  Lu.  c.  BsAiBmr  L  Zi.  B,  S  AIL,  eOS 

Suit  ta  rtrtraim 


house  and  plant  a 
gaideai.  The  plaintiff,  who  had  bou^t  the  right, 
title,  and  Interest  of  one  of  the  proprietors,  sued 
to  reatr^  him.  He  did  not  allege  any  injury. 
Seld  that  such  suit  would  not  lie,  Sbiohahd  c. 
Nik  Chajtd  Shabbb 

[6  B.  X,.  B,  Ap.,  26 ;  1S.*W.  B.,  887 
See    also   JfABiM    Chahdba    Mtttbb  e.  Habbs 

COAHDBA  MlTCHB 

[8  B.  ii.  B,  Ap.,  ui ;  la  "w.  B,  ee 

Bat  see  IR  thb  matbbb  or  TaAXOtW  CtetnrsBB 
Pabahibioe 

Ih  B,  Bvp.  VoL,  685,  at  p.  097  note 


B4.  - 


\clii 


b^ldinffi  on  Joint  proptrtg—BnildtHff  bg  o 

lharer  againet  t%e  <eiA  qf  otktrt — Sail  for  iajuuc- 
lion   to   reitrai*  b%ildi»g^J)inrttion  qf  Coiui — 


iizoabyGoo(^Ie 


{    1776    ) 


DIGEST  OV  CASIB. 


CO-SHABKB8— pDBfinwif. 

2.  ENJOYMENT  OP  JOIHT  PBOPBRTY 
— eo»lin€«d- 
AHI^f  ^f77  (Spteifle  Seli^f  AeiJ,  *.  iM.— One  of 
HvcnJ  co-abknn  in  a  melul  bftTii^  begoii  to  sect 
oraWn  kftchcha  buildings  npon  the  ooinnuffl  laud, 
■uother  co-durer,  three  or  toar  dayi  after  the  build- 
ing had  commenced,  brongfat  a  rait  for  an  Injonction 
to  restnjn  the  continuance  thereof,  on  the  gnnmd 
that  the  defendant  wai  onating  the  plainUS  ai  a 
eo-*harer  from  a  portkui,  of  the  oomnon  land.  It 
irai  tonnd  that  the  defendant  wai  building  npon  land 
which  wM  in  eieew  of  the  ihare  which  woiild  oome 
to  him  on  partitioD,  and  that  on  partition  On  plMn- 
tiS  conid  not  be  adequately  compeniated.  Scld  b; 
the  Fall  Bench  that  the  plaintiff  waa  entitled  to  a 
perpetual  injunction  reitiuning  the  datendint  fnin 
jnocee^ng  fnrtlis  with  the  bniUing,  and  direotiog 
th^  the  bnildiUR,  to  fat  ai  it  liad  iMeeeM.  be  polled 
doni,  and  piolubitine  the  dtfcodNit  fnm  bvUAng 
on  the  land  at  cxelonTe  owner  at  any  tntnre  time. 
Para*  Sam  v.  Siatyit.  X.  Z.  S:  9  All,  661.  refer- 
red  to.  fgrSnAieHTiJ-itiiatitwat  for  the  defen> 
dant  appellant  to  ihow  that  the  lower  Apellate 
Conit  had  eierciMd  a  wrong  dbcrctico  in  granting 
the  injanotum,  and  that,  tlui  not  bavii^  betn  dwwn. 
the  Hish  Court  oajdit  act  to  intofere.  Bbaih  «. 
An^^OB    .        .        .    I.L.IU,12AlL,48e 

58. sigitt  tf  «.- 

$kar»rt  at  to  *rtetum  of  bmUiw  vtjoiat  Irntd— 
iMttnetion.—OaiB  of  lereial  Mat  owner*  of  land 
ii  not  entiUed  to  erect  a  bnOding  upon  the  Jdnt 
property  withoat  the  oomeot  <rf  the  other  Jqiat 
ownen,  notwithitandlng  that  the  erection  of  tvch 
hailding  nwy  caaee  no  direct  lota  to  the  other  Joint 
ownen.  Simii  t.  jbt^  Simgk,  X.  £.  JL,  la  MU 
436,  retened  to.    NuJV  Kauc  v.  Imtuz-ud-ihs 

[X.I*B..]8Aa.ll5 

66. StiLt  bf  out  00- 

paretmtrfor  foltttiiim  nf  a  Imildiitg  trteUi  hp  a 
ttriMgar  o»  On  Joimt  pnif*rtf  attd  pm-duutd  by 
fk»  oAt  eo-fanmurt—Tntfotttn. — Where  a 
(tnuwir  to  the  property  built  npon  certain  land 
Jcin^  held  by  leveral  oo-pueenen,  and  acme  of  the 
oo-parcenen  pnrcbaeed  fnnn  the  itiBnger  the  bidding 
00  erected,  it  waa  ktli  that  the  porebaaen  were, 
yaood  the  building  in  niit,  treqiuKn,  and  that 
a  init  nught  be  maintained  by  the  ranainlng  oe-par- 
cenw  to  be  put  faito  joint  pOMawion  of  the  bnildmgt 
and  thi*  though  it  waa  ncA  ihown  that  any  ipedal 
damage  bad  beoi  nillaed  by  the  pUntiff  by  reaion 
of  the  building.  Porat  Ram  v.  Skttjit.  I.  X.  M.,  9 
Ml.,  S61,  and  Na^m  Oan  t.  ImHat-^^din,  I.  L. 
M^  16  All^lU,  referred  to.  MraiKMiD  An  Ju 
•.FiuBixns       .        .    L  L.  &,  IS  All.  9ei 


67.  - 


-  aigitt  to  I 


faig  hb  righta,  abnlotdy  and  withont  reftrwoe  to 
Um  awonnt  of  damage  to  t>e  nit^ned  by  the  one 
ride  or  the  etber  from  the  granting  or  withholdiug  wC 


CO-SEABXBS— mshMMf. 

S.  ENJOYHENT  OF  JOINT  PBOPERTf 

the  injnncttan.  SBAurtroeis  Jma  f  aotoii  Co. 
V.  RiH  Nuuia  Caamun 

[LX.B.,14.CaIa:.18Q 

6& RigU    to    deal 

vtilh  joint  propaHi/— 'E*eazatio»  o^  tank  on  Joint 
proporiy — Ditcrvliom  of  Conri  t«  graaUag  ia- 
jumaion—SpocifieSelitf  Aot  (lof  ISTTJ,  i.  K — 
Betmt  a  Court  will  in  the  caM  of  co-ahareri  make  an 
order  directing  Ukat  a  portjun  of  the  joint  pcopetty 
alleged  to  have  beai  dealt  with  by  me  of  the  «o- 
■hantra  withont  the  couent  of  the  other  dwnid  be 
TMttred  to  it*  forma  oflndltim  (aa,  &«  initanee, 
where  a  tank  haa  been  eicaTated),  a  ^^tifl  mnit 
■how  that  he  baa  mitainal,  b;  the  act  he  eo^^alna 
of,  aonu  injury  which  materially  afleeta  hia  poriUoa. 
LaUBummbiarr.R^aramLal,  SB.Z.S.,  Ap., 
67,  applied  ia  prindple.  Shamamggor  Jmie  Faetorjf 
Co.  V.  Ram  t/araim  ChaH»fjt«,  I.  L.  R^  14  Gate., 
1889,  approTed.  The  bet  that  •  pcslioo  <tf  the  land 
au  whldi  a  tank  had  ben  aHarated  by  ttw  dafem- 
dant  wa*  At  for  enMntteo  doea  not  eoutitnto  an 
Injnry  of  a  mhatantkl  uatore  ndi  aa  would JniU^ 
an  order  of  that  nature.  Jin  CsujnwB  UVkmut 
«.  Anvo  CarBa  Bukhti 

[L  lb  B..  M  Calo,  888 

60. RiffU     to    dtal 

with  Joiai  prefHy—Bmildinfi  hu  oua  eo-Aanr 
agai»tt  fie  wuA  «/  otktr* — Sait  nr  daaioiition  qf 
iwMti^— Menbo*  ^  eoart.— The  mere  bd  of 

.    _  .  raOdeDt  to  entitlo 

._     ...      .    obt^n  the  demoUtioQ  (d  mch 

bnilding  nnlcM  they  /*m  ahow  tiiat  tl    ' 


a  bidl&ig  bi 


land.    Xata  Bitmambkar  Lai  t.  Jiqf'a  Ram,  8  B. 


077,  TFakid  Ali  Klam 
Nuraii.  W.  S..  All.,  ISSI,  p.  116,  and  J«f  C*«a- 
dtr  RnkKit  t.  Bipro  Ckmrm  BaihU,  I.  L.  R.,  14 
Cole.,  836,  referred  to.     Pixu  Rix  v.  Shojit 

[L  L  B.,  8  AIL,  eSl 

6a  Jbeovofto*    of 

tank  bj  one  eo-iharer — It^nrj — Bigit  of  other  ee- 
tlarer  to  \a9t  On  lame  filled  «p.— Whereon  itnafi 
land  one  co-iharo'  eiaintea  a  tank  and  thne  la  no 
proof  of  any  injury  cauaed  thereby  to  the  property, 
the  other  oo-ehartr  haa  no  right  to  hare  the  tank 
filled  op  or  the  land  reetored  to  ita  tanner  omditiaB, 
bnt  he  b  wtitled  to  a  dechuratkn  of  title  to  the  extent 
of  hie  diare.    Atamait  Bisn  g.  AtaiK 

[4  0.W.I!r.,788 


61.   - 


-  Parlfmall— 


Erection  on  t\»  wall  by  one  oo^barer — Biffkt  qf 
otiLor  oo-tkaren  to  bate  hniUing  rtmetied — RifU 
qftnit. — One  of  two  tenant*  in  oommcB  of  a  paity- 
wall  raited  tiie  height  ot  the  wall  tAh  a  Tlew  to 
bidldlng  a  mperftrMtnT*  on  hia  own  tateaentL   The 


iizoabyGoo(^Ie 


DIOBST  OF  CASBS. 


from  thoM  o 


CO-SHABEBS— ooo/i'iHwi. 

8.  SNJOTMSNT  OF  JOIHT  PBOPBETr 

«th«r  taunt  tn  commoD,  who  had  not  oooMmtad  to 
tlie  kltnvtiiiii  in  tb«  wall,  but  b>d  niltsnd  ua  in- 
coartBieoce  therelrom,  now  med  to  gnfin««  the 
rewoTkl  of  the  newlj  erMt«d  poitkn.  Held  that 
the  pUntiS  wm  enUUed  to  the  reUef  nn^t.  EuA- 
UTXA  V.  NuABCOnLD    .  L  It.  Bh  IB  KmL.  88 

ea. Bigkt  to    bmiU 

ttmpU*  onjeial  laud. — The  pU*  of  liioitfttton  ii  not 
ap^kable  to  »  (nit  Cor  deduatien  of  title  ngai^ng 
Hwali  knda  npoa  irittdi  a  temple  ha*  been  bniH. 
and  an  idol  ertabli«bed,b7  another  oo^haMT.  '"^•-'^ 
*  ire  we  of  the  te 
I  and  tnJoyiDent 
<f  a  Hiodn  co-eharac  of  yaat  piopeitjr, 
particDlarly  with  regard  to  a  temple  added  by  him  to 
an  anc««lial  pooJah-barL  KieaoBiaua  Chow- 
SHKT  n  HuRKO  Kura  CHOWDSaT 

[9W.  B^ISS 

68,  RigU  to  «t«r* 

t«  Uatfl*  bmilt  by  oat  oo-tlutt»r  mth  MfotaU 
JitmdM  M>  joimt  lamd,—A  eo-ihanr  wm  held  not  to- 
titled  to  a  dare  In  a  temple,  bnilt  on  eowiacn  Uad 
by  ai¥iU^  eo-ihaiw  ont  oj  hii  aapaiate  Inttdih  <n  the 
gnxuid  that  the  twtple  waa  bnOt  on  eommOD  land. 
KisHn  SuuF  «.  Dhku    .        .    TN.  W„  ITS 

84. -— Za^d  doditattd 

lo/amilf  idol — £aaJ  tmelmdtd  firom  pmrlUiou  (^ 
famlf  proparlg  amd  doeland  imalionablt — S^ 
•afweaf  pmnhatt  from  StdmU  Dtpariwtout  ^ 
OoBtrmmnl—SaU  «>  (MmtVoa.— By  a  partiticn 
deed  by  the  di  mcmben  of  a  Hinda  family  it  waa 
pn>iUed  thit  c»it  of  the  laud  of  the  &mily  ihonld 
be  «et  apait  for  the  malntenanee  of  tlw  family  idol 
and  ihonld  be  fawUiDable,  and  the  re«t  of  the  land 
waa  a*tded  eqaally.  Snbannently  the  QoTemment 
daimwl  the  dedicated  land  aa  an  eadieat,  and  atddit 
to  the  mamban  of  tha  laadl*  Jidntly,  of  whoa  on 
b^U  a  bgwa  on  part  of  tt-leaa  than  oaetizth 
— irith  the  c«Dwnt  at  the  otbva.  The  honae  and 
Ha  iMa  wwe  audd  in  «ie«itkii  of  a  deoaa  againat 
the  bttOdw.  MM  that  the  other  menben  of  the 
family  weie  tut  entitlad  to  haTe  the  honae  rcmoTed 
or  the  aale  eancellad.  Hallut  v.  FcrsiriaorUJU 
CL  L  B^  la  lUd.,  387 


-  Blcht  t 


aharsa  of  ^dnt  andiTidad  propotj  baa  no  risfat  ,_ 
take  »eln*re  poaaeatlon  and  alter  the  ooodibon  of 
any  portion  of  the  joint  propntj  without  the  oonaant 
of  bib  oo-afaare(K  and  tha  Conit  will  grant  an  injnne- 
tko  to  rMtrdn  falm  tram  itJmg  »,  firiMABn;  «. 
OoPU  Patdat 

(la  B.  I..  B.,  107 :  90  W.  B.,  168 
68.- 


riakl  to  joitt  po$t«tiio»  ^  tie  wiole  or  ang  part 
^titj^mt  ttfatt  wiliout  »»<>e»titj/ for  ferUHon — 
Bimd*  lan—Joimt  /»mily.—A 


tiiat  Uie  paitiee  to  the  aoit  each  hdd 
nndiTidad  famll*  property  in  exclni 
and  the  pUntiff  aikad  to  be  pot  in  j. 


a.  KITJOTMKNT  OP  JOINT  PEOPEBTT 

nndtvided  property  of  » jnnt  Hindn  family  ia  raititleil 
to  cUm  J(&t  fiiaai  miiiii  of  a  portion  of  the  property, 
and  need  not  ana  for  a  partition.  Where  it  appeared 
*-  the  aoit  each  hdd  paroda  of  the 
exclnaiTe  poaaaatian. 
joint  poaaeadoa 
wHh  the' defenAu>t,—HM<2  tt^  he  waa  entitled  to  a 
decree  for  jdnt  poaaeadon.  A  eo-patcenei  ii  entitled 
to  a  Jdnt  banadt  hi  ertrj  part  of  the  andirided 
eatate.  Eaicosasdki  Kaihi  Patkab  v.  Danodbak 
luMBAE  Patkak  .   L  Ii,  B.,  SO  Biun.,  487 

67.  ■    -   ■ Joiat   ttaaitt— 

ParfiliMk— A  jdnt  tenant  ia  not  mtitled  to  khaa 
piiMiaaliiii  of  any  potion  of  a  joint  and  nndliidad 
propffty  withont  a  batwarab.  HirSU  DIAL  OOOHO 
HojooifSAX  «,  OoBivii  Churdkb  Pal 

[IT  W.  B..  8B7 

68.  Arrawftmnt  at 

to  oceufatie*  of  Joimt  frop*rtf—Bmf  fir  froJUo 
of  portion  altottod  to  amaHtor. — An  anangemaut 
owe  to  betwem  the  j<dnt  owner*  «f  land  aet  brfi«  a 
]<Jiit  Htndn  family,  by  which  aome  parte  of  the  pro- 
party  were  to  be  «ielnti*aly  in  the  poaaeeaion  of  one 
€r  oUicrottheUiIainfldent  tofaarmeof  them  from 
ining  for  the  proAta  derired  from  any  portioa  allot- 
ted to  the  exdndre  poaeaaion  of  any  other.  Oodot 
Taea  Chowsbkaimb  v.  Khaja  Autoolue 

[9SW.B.,180 

88l  ■■■'■'  Arraugoruai  for 

*4«1m<m  potutio*  of  om  oo-iharer.—Whai  one 
co-iharer  M  a  joint  tunBy  b  allowed  by  the  otWr 
membera  of  the  fam&y  to  DaTe  aeparate  and  eiehiaire 
poaeomion  of  famfly  property  for  a  )on>  pariod  of 
yfwa, — aodi,  toe  Jnatanoe,  ae  wovld  give  nim  a  ri^t 
on  a  batwarataUngplaae  to  Intiatoi  having  the  land 
wUch  he  baa  oiJOTad  aUotted  to  hlm,-thB  other  eo- 
afaarMa  mnit  be  tuen  to  bare  knowingly  given  him 
tha  epportwiit;  of  ereating  aabordmate  lighta  or 
allowing  audi  right*  to  grow  np,  and  they  cannot  be 
permitted  aftcawarda,  withont  ihowios  that  they 
nave  been  deceived  in  the  matter,  and£nly  to  atart 
np  and  repndlate  aneh  nboidinato  rigMa.  Joni 
BoT  «.  BxiaaBVK  Mus  .    90w.  B„S88 

7a — Liabiliig     fo  r 

mt  of  *MM  Jkartholdtrt  taking  taelmntte  pot- 
tottion  qf  houte. — The  a>aharen  in  a  honae  who  cm- 
tinned  to  occupy  the  whole  boaae  to  the  eiclnaion  of 
one  eo-iharer  after  nctice  that  he  would  charge  them 
roit  fbr  hia  abare  of  the  bouea,  were  declared  jnat  aa 
liable  to  p»  rant  to  Uie  oo-ahartr  aa  they  would  be 
tor  rata  of  any  otha  apeciea  of  jaopaty.  Cbdh- 
DiBKAn  Bor  «.  OoruBn  Dsbia    .  8  w.  B,  17 


71. SzobulTe  hm  <rf  portion  of 

proparty— J^«ci  i^f,  on  rigiU  of  Ma  stktrt.-Bj 
tacit  agreenunt,  eo-parceocra  In  a  Joint  piopraty  may 
have  temporarily  an  exelntive  nee  of  dUnrant  poattoia 
of  it  without  prajudloe  to  the  ooauDon  righta  of 
all,  or  to^e  right  of  each  or  any  of  than  to  enfbree 
at  pleaanto  a  partition  of  the  whi4e.  TiraAV  Ali 
KSAX  V.  Csimn  SDtax     .        .     6  XT.  W.,  isa 


lizcdbyGoOt^Ic 


DIOBST  OF  CASES. 
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CO^SASZ  R  a~continii«d. 

2.  BKJOrMENT  OP  JOINT  PEOPEBTT 
■ — eoniiiHiid. 


TS.  - 


-  Ad«, 


limd  by  eo-tiarar, — Htld  th&t  the  defendants,  ob 
joint  proprietors  witli  the  plaintifl,  conld  not  by  the 
nio  of  tha  land  with  the  tacit  assent  of  the  pUiotiff 
create  a  right  eontrar;  ta  his  interest,  nor  would  their 
me  of  it  beEore  the;  became  <»piopri(?tors  operate  to 
create  any  iDch  right.  Jahanobt  Deo  Nasadi 
Ba&K  V.  UifBioA  FsftaHU)  Nakaw  Sihoe 

[17  W.  R.  74 
78, BxoltulvepouBssionbyone 

OO-ttbareT^-Adrtrie  poiieiiiou — Brclneive  poiam- 
(ion  bj  ^  of  property  which  ori^nally  had  been 
admiHedl;  joint  don  not,  ptr  te,  amnnnt  to  adTene 
poaMMion  u  BgHQst  A's  co-abarerB.  The  Court 
■bould  faiths  ascertain  whether  J!a  excl^iuTe  poa- 
■ei^on  waa  dne  to  his  title  being  really  a  separate  one 
from  the  plaintiff's,  and  cnnld  not  be  accounted 
for  by  the  fart  of  aome  arrangement  haTing  been 
come  to  at  a  preriana  timo  between  the  parties.  Aaup 
JlXI  Ehan  e.  Akbas  Au  Ehah    .  1  C.  1,.  R,  8M 

74. Poueuion      by 

H4  eD-iharer — Advene  poeieaaiou, — The  ^rctUD' 
■tancee  of  a  case  may  ihcw  that  mere  occupation  uid 
(Djoyincnt  by  one  cn-aborer  does  not  ptr  te  constitute 
■n  adverse  poeaeeainn  as  against  the  other  co-sharer. 
In  this  eaao  the  eiclusiie  poseesaon  of  one  was  held 
not  to  be  adrerse  to  the  other.  Attti  Alt  Khan  r. 
Akbar   Ali    Khan,    1    C.   L.   S.,   864,   followed. 

BABODA  SUITDABI  I>BBT  v.  AUKODA  SUITDABI  Dnn 

P  a  W.  N.,  774 


7B.  - 


'    Adve, 


■oof  of  iidentio*  to  let  up  advertt  poi 
eiim. — When  one  c<i-sharer  sets  up  as  againit  another 
advene  pnseessian  of  land  which  had  preTiously  been 
waste,  but  at  some  former  time  had  been  occupied 
and  then  been  admittedly  held  jointly,  it  ia  for  him  to 
show  that  he  haa  held  posaeaaion  in  such  a  way  ai  to 
elTe  dittinct  notice  to  hia  other  co-sharers  of  his 
mlention  to  set  np  a  title  adverse  to  them.  Raxhal 
Das  BnnDOFAVHTA  «.  Ixdv  Momi  Dibi 

[1  C.  I..  IL,  16B 


-  Fovrarto  gruit  laawa— Coa- 


of  the  otbo*.    CauOE  e.  "Swd  Kuhobb 

[4  TS.  W.,  16 

77. Bffotet  of  leaie  panted  bjr 

one  of  uwvemX  oo-abaren. — A  pottah  granted 
by  one  oo-sharer  in  an  estate  it  not  bin£ng  on  the 
oUier  sharers.  Oolhok  CsmmiB  CBroKBBBiTTrx 
V.  Tbiluox  Chdhdib  Bbab      .        .     S  H&y,  48 

7&  Pevm   af  2«M- 

btrdar  to  deal  m'M  eo-paretwtry  landi—Leata  ^ 


it  any  lease  of  co-parcenary  land  beyntid  nch  aa 
the  circnmstuicea  of  the  particalar  ytar  or  the  parti- 
cnlar  scann  may  require;    Jagmt  Hali  t.  Sardyai, 


CO-SHABBB8— ooafiMMd. 

9.  ENJOYMENT  OF  JOINT  PKOPBETY 

— Bonolndtd. 
W.  jr.,  iSW,  p.  307,  foUowed.    BAirBtiiHAB  e.  Dre 

siHOH    ....  I.  L,  B.,  ao  AIL,  ass 

70. — -  Eifbat  of  lease  by  one  rf 

Boveral  oo-Bharara  of  hla  own  sliare.— Al- 
though one  co-sharer  cannot  gire  a  good  leaae  of  the 

whole  sirteen  annas  of  property  which  betongi  to 
himself  and  his  oo-aharen,  yet  one  oo-sharar  may 
give  a  Uaaa  of  hia  own  share  which  woold  be  binding 
agwnst  himself  at  le«t.  Eah  Dbbitx  Lall  v.  Mtt- 
TBBJBBT  Suiajs  .       17  W.  B..  4SU) 


SO.- 


-  Iioaae  by  ao-aluirer  of  his 


own  ebaro— Bvuynnirf  of  thare  of,  by  Unte.- 
An  undivided  shareholder  is  not  jimhibited  by  law 
from  granting  a  leaae  of  hia  share  to  a  thhil  person  j 
all  that  tbe  other  co-proprietor  can  inuat  upon  is  that 
the  leasee  ahonld  be  prevented  from  dealing  irith  the 
subject  of  the  lease  in  any  way  different  from  that 
in  which  the  lennr,  his  co-proprietor,  oonU  deal 
with  it.  A  joint  iharehidder  or  any  leMee  of  a  jinnt 
thareholder  is  at  liberty  to  aontract'with  the  rwyato 
of  the  zamiudari  for  any  lawful  purpose  even  without 
the  consent  of  the  other  co-proprietora.  HAOSomrO 
V.  LAB&  Shib  Dtal  Stbob  PAtrBsr  .  31  W.  B.,  17 

8L Long     poBBesBion     ondar 

leUe—^cjHieieeaca— PmnHapfiaBo/aHaori'^.- 
Long  p-asesslon  under  an  anthentic  pottah  from 
one  sharer,  without  Interference  or  diaturbance  from 
the  othora,  legally  warrants  the  inference  that  the 
grantor  bad  authority  to  bind  bis  co-sharetB.  Hills 
o.  AjUDHWH  Mtthbus      .  10  W.  B.,  889 

-  aigU   qf  t^ecl- 


menl. — Where  land  is  held  ji^tlj  and  there  is  no 
partition,  one  part-owner  cannot  inrfst  on  the  eject- 
ment of  a  periou  who  has  been  holding  ander  the 
other  part  owner  for  10  cr  17  yean.  BiaaBOBUB 
EvBiCOXBB  n  JVOOOBITirDOO  Ettekokbb 

[14  W.  B.,  188 

-  Bight  of  leaaae  of  one  oo- 


Bharer  to  hold  poeseBslon  irlthoat  oonsent 
of  otbean—Right  of  ejeetment. — In  a  suit  by  a  co- 
sharar  for  ejectmoit  of  a  leisae  who  waa  holding  orar 
after  the  expiration  of  his  leaae  at  the  end  of  1276 
and  after  anffldent  noticfc  the  defendant  pleaded 
a  psttah  from  the  plaintiff's  sbarehalder  audec  which 
he  was  entitled  to  remaiu  to  the  end  of  1283.  Seld 
that,  M  defendant's  occupation  and  anjoyment  of 
the  land  to  the  tad  of  the  year  1276  bad  been  1^ 


virtue  and  under  the  authority  of  two  separate  leai 
granted  by  each  sbareholdei,  each  co-eilensiTe  w.._ 
Ms  share  only,  and  as  that  granted  b;  the  plaintiff 


«  with 


iBd  expired  in  127G,  the  defendant  had  not  had 
excInalvB  aijoymoit  of  the  ^foperty  as  tenant  by  viitiM 
of  the  other  lease.  And  though  the  other  eo-diaiM 
had  granted  a  new  l«aBe  when  the  Urtt  leaM  ei|rfT«d 
in  1276,  yet  as  the  plaintiff  refused  to  do  so,  and  had 
ever  dnce  treated  tbe  defendant  ••  a  toeqiaastt', 
the  defendant  hod  no  right  of  ocenpaUon  so  tai  hm 
regarded  the  plaintilFs  share.  Hauiltoii  v.  Buoeoo 
Nohbub  SureH  SO  W.  IL,  70 


lizcdbyGoOt^Ic 
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CO-BHAHEBS— eonfiHNO^ 


(a)  Potaamjas. 

84. Suit  fbr  BhAie  of  estate— 

Skareri  ta  eftofa  toM  for  arrtart  of  revtnm«^Ael 
XI  of  18S9,  M.  10  aiKf  ll.-~kn  eight-aniu  ilore- 
liolder  iufcmrmnQuhicnitof  Diwhiclicoiutitiitedan 
«>t>te  mu  held  to  1m  not  entiUed  to  me  ftlmH  onder 
atber  1.  10  DT  1.  11  of  Act  XI  of  1869.  Ncnhoo 
Seahis  v.  Bax  FxaaaiD  N uuur  BntaK 

caiw.&,88 

86. B«It  to  rooover  joint  pro- 

pftrty — Fatti»$.~\a.  a   snlt   to   recorw  property 

belangin^  to  co-tbaren  ill  the  co-ihann  mnit  join. 

PiBAKv.  Aoau  .     1. 1..  B,,  4  AIL,  SSe 

Batahbb  Bbovx  v.  KzooiEAb    .    3  Acrk,  fi^ 

HooxKA  Kbbhbb  Dnn  v.  OoiuBtrTrr 

[14  W.  B.,  81:  8  B.  I4.  B^  896  note 

SVSABIIBI  PiKSHAII  SAHOO  C.  LOTV  Atl  EHAH 

[14  w.  B.>  sse 

Alttk  Uaxju  v.  Abeu>  Ah     .    U  W.  B..  138 


88. 


<(/f«.~-An  Do-ownen  mtut  ji'in'ln  %  aoit  to 
propert;,  nnlew  the  kw  othenrtie  provi^;  tliey 
may  agree  tlut  property  ihalt  bo  matured  and  miti 
coiidiicted  by  lome  or  on«  of  tbem,  but  they  cannot 
invest  ntch  penm  or  penoni  with  a  ri«fat  to  me 
in  hit  own  name  on  their  behalf,  although,  perhapi, 
b  tenant  might  be  eatopped  f  com  denying  the  title  of 
hii  leuor  in  meli  case.  I[  eome  oo-ownors  refuse  to 
sue,  the  proper  c<rar»e  for  the  rest  to  a^opt  Is  to 
make  them   defendants  In  the  esse.    KirrruHuiKl 

PiBBlSTTH  KAKVA  PiBHAXODI  v.  TAI>L0TIL  KA- 
XAKSb  KASATAFAV  901UTAiIPA]> 

[X.  I-  R.,  8  Kad.,  S84 

87.  8uH  for  portion 

</  ettmtt—Skart\older  »  poiteinon  of  leioU  ttlatt 
ou  comditiott. — It  waa  held  that  a  shududder,  who 
was  in  poasewioD  of  the  joint  estate  on  the  unds^ 
ttanding  that  he  paid  certain  flzed  allowanoe*  to  his 
co-sharers,  could  maintain  alone  a  suit  to  recover  poa- 
wsnon  of  a  portion  of  the  eatste.  Amx  SnsH  e. 
MOAZZUH  AiA  Eaiir     .  .ITS,  W^  68 

88.  ■■ S»H  for  potnt- 

aio»  cfproptrtf  plaigtd  ia  ut^rmetaary  morlgi^e. 
— One  of  serersl  oo^haren  of  a  jidnt  eitete  eannot 
me  in  respect  of  hia  partioakr  ahare  to  get  rid  of  a 
mortgage  entered  into  jointly  by  aU  the  co-sharers. 
Uhjoob  Saaa  v.  PniBoonnBBA     ,    S  Hay,  166 

89.  ■ Snit  for    m»di- 

vidtd  liar*  <tf  patfii  tdMck. — A  mit  to  recover  po«- 
■esnon  of  sn  nndirided  share  of  a  pa^  talnUi,  where 
the  title  to  the  share  as  ag^nat  tl^  lamindar  depends 
apon  a  grant  made  to  the  pUintilt  %xA  othen  ijmali, 
cannot  rightly  piDoead  antU  tiie  co-(liarcn  are  made 
parHea  Pabbvttt  Cxvrk  Doib  e.  Pbotap 
CBtmmSBM        .        ,■  fiSW.  B.,976 


loaftiweif. 

8.  SDIT3   BY   CO-SHAHEBS  WITH    RESPECT 
TO  THE  JOINT  PKOPEKTT— c™(i»»«rf. 

against  one's  cc-sharer  in  respect  of  property  still 

Cand  undivided,  nor  can  rent  bo  le^lly  clainied 
him  except  on  the  ground  of  some  agreement 
or  undertaking,  express  or^mplied.  OoBim)  CHtrmiB 
Qhosi  V,  Bak  Coo»a  Dbi       .    24  W.  B.,  S98 

91. —Bolt  bypnttidua  of  raiyat- 

wnrl  vmaae— fli^U  to  t%e  jotnilv—Ctitton.— 
The.pnttidart  of  a  niyatwari  lUlape  have  not  such 
a  commm  interest,  as  pnttidars,  in  all  their  holdings 
that  they  can  jomtly  sue  for  the  recovery  of  than. 
If  in  any  caw  each  a  right  codst,  it  mnst  be  catab- 


99.  ■ Suit  by  oee  oo-eluirar  fbr 

Yiia  Bhare  of  iOboSeparattoit  ofi»l«r»it—Bvi- 
dmiet  of  i«faratio%. — l^e  eo^harers  in  a  certain 
jote  who  wtre  ntlyats  hsving  a  right  of  occupancy 
paid  th«r  re"ts  separately  to  &e  potnitlars,  who  Bare 
each  party  a  separate  reoript  for  his  "  share  of  un- 
divided tenure, "  One  of  the  raiyate  who  alleged  that 
be  had  been  dispossessed  brongbt  a  snit  to  recover 
'  '  '  sfaaTS  of  ttie  jote  ag^nst 


receipts  in  evidence  to  show  that  the  {Mtnit 
sented  to  Ae  Jote  bdng  divided  and  held  in  sepa- 
rate shaiea.  S»ld  that  they  were  inaaSdent  to  do  ao  1 
and  that  the  suit  oonld  not  be  nlaintained  in  Us  pre- 
sent form.    0<w'AB«ur  c   Hobhiatoolah 

[I  C.  I..  Bh  687 


\Ma  held  Beparfttelr  by  agieemeut.— 

for  possewion  of  land  will  n'lt  lie  agungt  a  single 
sharehclder  for  a  partjonlar  portion  of  a  joint  estate 
held  separately  under  an  txisting  vnngement  ac- 
quiesced in  b;  the  fdaintjfh  andaneedto  by  the  nther 
co-sharers,  I'or  can  the  plaintifFs  let  to  a  tenant  the 
prapertj'  iu  the  lawful  posseKon  of  such  shajv- 
holder.  Chowdhbz  Ku  Kaitt  Fisbhad  Sivaa  o. 
Adxas  BiROB         .        .  6  W.  B.,  287 


94.  - 


-  Stttt  by  one  co-gherer  to  r> 


90.- 


LiaiUilg  for  mt. 

t  pciwnisfop   is  not  munt^n^le 


deem  more  thaa  Me  tiMn—Subuqut»t  mmt- 

aneo  of  inltrett—Parliet—Tttnt  qf  lakimp  objte- 
tion. — In  1S06  a  two-anna  share  in  certain  property 
held  by  oo-sharers  waa  mortgaged  to  the  dsFemhot. 
The  mortgage  was  etti  cted  by  the  mortgagor  ae  man- 
ager of  all  the  co-sharert  in  union.  Id  1648  one  of 
the  co-sharers  redeemed  his  share  of  two  pies  in  the 
mortgaged  property,  and  a  further  share  of  two  pies 
ther^  was  redeemed  by  a  second  co-shaier  b  18S7. 
The  plaintiff  wM  _  admittedly  the  owner  of  another 
two-pie  share ;  but'  he  now  sued  tbe  deCendant  to  re- 
deem the  whole  of  the  pillperty  still  nnredeened,  vis., 
s  one  anna  eight  plea  share  of  tbe  original  mortgage. 
The  defendant  objected  that  the  plaintiff  conid  eoly 
redeem  his  own  two-|^  share,  wluch  had  become 
■eparated  from  the  rest.  The  plaintifl  dmled  that 
the  catate  had  been  divided,  mid  that  the  plaln- 
UfT*  claim  bdng  to  redean  all  that  Nonuned  of  the 
esUte  in  tlie  mortgagee's  possesrion,  the  nit  ooold 


iizoabyGoo(^Ie 


DlOSfft  OF  CJiStB. 


(    1784    ) 


COSSAESBB—comtiMud. 


not  be  maiiitained,  nnloN  »U  the  otiicr  penoni  inter- 
rttei  in  the  equit;  of  ndoaption  ware  betora  Uie 
CoDrt  rithm  m  co-pl&intifl)  or  M  dttedkots.  WUh- 
ont  their  pr«>ence,  the  (ait  oonld  not  b«  raoperly  dic- 
poaed  of,  and  tba  exonae,  that  the  defendaQt  did  not 
take  ohjeetton  at  the  right  time,  had,  under  anch 
-cbeanaUooaa,  no  rallditf.  Aa  owner  of  » tiro-pia 
ahai*,  wUdi  bj  oauent  of  all  iatereated  had  beccmia 
•n  «ri»t«  wholly  aepanted  from  the  other  pvta  of 
the  original  amrentei  the  plaintiff  wonld  have  bean 
bonnd  to  aat  nsth  the  truiaaotlcna  on  whieh  hia 
rigbt  reatad.  lUSBO  SlLTi  e.  Baxxbiib^  Sazha 
Bak  I.  Z*  a,  SiBom,  1S8 

95.  Bolt  to  moover  powsHlon 

of  portion  of  te&nra — Dujnwmmui*  qf  p^r- 
ekater  bf  mortgagee — Partiet.~A.  luidlord  who  waa 
tn  receipt  of  a  half  ahare  of  the  rent  of  ■  eceiain 
tenoM  e»naed  tfaat  iIbm  of  the  t«tiare  to  be  aold  in 
neettUoB  «t  %  dacraa  tar  irrtmit  of  rant.  After  atich 
mU,^i  the  pnrchaaer,  tocA  poaacMioD.  SttbaeqaenUy 
the  tanaitt  axeontad  *  worigtm,  and  a  daarea  being 
obWnad  hj  the  mratp^caai  Hie  whole  tomre  waa 
twouht  to  akle  in  ezecnticti  thereof  and  purchaaed 
by  Ae  Mortgage^  liho  proceeded  to  onat  A.  In  a 
nit  by  ^  to  reoovw  poaaeaocai  of  hia  half  ahare  of 
.Um  t«nnre  oa  the  tooOag  of  hit  porehaae, — Beld 
tba^  w  it  a^cared  that  the  uortngor,  wlioae  lighta 
«nd  intoaata  imly  were  thua  aidd,  waa  only  one  of 
aaTwal  eo-aharen,  in  the  ahaau^  of  the  oc-almrera 
who  ,«<n  not  pwliea  to  the  anit,  A  waa  not  entitled 
to  the  rallaf  be  aonght  Bklt  e.  Hub  Cbuvsbb 
Obom  .       I.  !<.  lU  8  Calo.,  79S 

[19  auB^sas 

96.  Bolt  for  po— — Ion  •ftmr 

fimdomro — Power  of  htmterdar*  to  tiad  eo- 
duueri  i»  mortgage. — The  himbca^ari  of  a  mahal, 
InordvtapaynTMinediieby  tbem  and  the  other  oo- 
■haroa  <J  the  tnchali  tranaferted  Hie  mehal  by  oondi- 
tioaal  Ml*  for  •  torn  of  yeaia,  pninwlnn  of  the 
nuAalbdngdellTsred  to  theeonditional  Tcodee.  The 
mntgagfdebt  not  having  been  pak' 


>enpaid 
lUed.  a« 


wHIiin  iQchterm, 


berdara,  for  forecloaore,  and  the  inoitgu;e  having 
1>MD  tondoapd  (ned  all  the  co-aharva  including  the 
lanbetdara  fv  poaaeaAm  of  the  melial,  aUeging  that 
the  hmberdara  had  aoted  in  the  matter  of  uie  oondi- 
tional  aalei  not  only  for  thenudrea,  but  aa  agmta  of 
the  other  ec-abar«ra>  Meld  tha^  inaamnch  ••  the 
ether  so-ibarera  bad  not  ratho'  expreaaly  tit  by  im> 
pUoatJon  anthoritad  the  lumbvdHS  to  cnterintathe 
particular  omtract  repreaented  b;  the  conditional  aale, 
and  aa  they  bad  not  ratifled  inch  oontraet,  they  were 
not  bonnd  by  the  oonditicmal  aale  »ad  foreeloaore. 
BnuAX  Las  «.  Hon        .    L  !•.  B„  8  AlU,  177 

97.  — : Bnit  to  vncavmt 

by  letting  ftalda  mala— Sale /or  arreart  eft 
•He — 5p/tM«v  »"•** — StparaUo*  qf^  alaimt.—A, 
B,  Ct  -D,  and  S,  wve  jomt  Iwceai  without  tpecifl- 
d^ko  of  ahare*  nnder  QoTvnnunt,  of  a  etrtain 
mdial.  'nie  eatate  waa  aold  (or  arreara  of  rarenue. 
A,  B,  C,  D,  and  S  each  brongfat  a  aiut  aeparately 
to  aet  atide  the  aalc.      Stld  that,  aa  the  eatate  waa 


C  O-SBABSBS— eeaMwMd. 

S.  SUITS  BT   CO-SHABBBS    WITH    BESFgd? 

TO  THB  JOmr  PBOFKBTT— eo>ti<M(e<J. 
ringle  and  indiiidble,  and  the  cauaa  of  aoUon  and 
relisf  longht  in  eaeh  caee  waa  the  Mme^  the  d^m  of 
the  leaeea  could  not  be  iplit  into  five  diitinot  anit*. 
BiewAKATB  Beuttaoeixjh  «.  Tbm  Collbotob  of 


[Siw.&.ei 

—SaUfor  am 
— Where  a  p 


of  md—Smit  {y  on*  eo-tkartr. — Where  a  patnl 
talnUi,  belangtng  to  wreral  oo>«barera,  each  of  whom 
collected  hia  own  ihara  of  rent  from  the  mehal,  waa 
aold  fcr  arreara  of  roit,  and  one  of  the  oo-ahattn 
bioaght  a  avlt  tn  the  Mnniif  a  Court  to  raeorer  poa* 
aeailoD  of  hia  ahare  by  aetting  aaide  the  Mkb,  aid  Ta- 
Ined  bia  ratt  aecorfing  to  hi*  ahare,  making  the  other 
co-aharwa  defendants,— Jblil  that  tlie  anit  oonld  not 
be  maintained  in  that  fbrm.  The  canae  of  aetMni 
waa  the  aale  of  the  wbd«  eatate,  and  the  anit  alwnld 
hare  been  franed  and  rained  aooordinalj,  aodbrooght 
in  a  Court  In  which  the  righta  of  all  Uia  partiea  in< 
tersated  in  wtting  adde  the  Mle  might  have  beea  de* 
dared  in  one  iuit.  Ukboda  PiKiu)  BoT  e.  Ebiexmb 
[19  B.  L  B,  T.  B,  870 
91W.B^e8 
-  Suit  tat 


98.- 

piT7  of  tBiMaej — JSTotiee  to  qnH—Co^harere, 
Suit  hj—WiOdrawal  <^  oae  eo^iarer  f^om  Ikt 
emit. — Where  aBTenl«o-dwrn  have  aamdajcint  no- 
Ucetoqidti  open wUehnotioe the* Jointly lutitnte a 
rait  tor  the  reoovoy  of  the  lanck  tne  &ct  that  eoe  of 
the  plaJnUffa  vrithdrawa  from  the  fait  will  not  pce- 
Tcnt  the  rwntining  rialntifli  from  oM^ning  a  de«ree 
for  poaeaaion  of  Otii  ahare*  of  the  land  Dwaxka. 
Bais  Bai  «.  Kau  CHim»x  Bai 

[L  Z..  &.  18  OUo,  75 

(i)  Itacaixuntovt  Bum. 

100. Bnit   by    some   w-abAMra 

dedDotlng  Bbara  (tf  those  non-oonaenting — 
Stut  to  ei^one  agreemtut  relating  to  ike  wkoU 
frapertg.—TbB  conasit  of  all  the  aharera  to  a  jidnt 
bal&ig  wine  necBNary  to  give  vaU^y  to  anj  agree- 
mmt  regardmg  the  mate,  certain  ihaJera  In  a  jobt 
holding  cannot,  by  the  device  of  deducting  from  thrir 
cUm  a  portion  of  the  holAng  repiweullm^  the  ahare 


lOL Suit  on  boaA—Liaiililf  iff 

tome  eo-tiarere  for  aete  of  other* — Bomi  eaKaUd 
for  pagmeni  qf  rent  dme  on  Joint  ertate — Pa/at 
tatnkk. — Two  mit  of  certain  c»«banrB  In  a  patnt 
taluUi  executed  a  mortgage  bond  with  the  <4>j*ct 
of  paying  off  a  qnota  of  the  roit  dne  on  the  eatate. 
In  a  rait  brought  on  the  bond,  to  wtdch  all  the  «r- 
aharen  w«r«  de{«ndanta,— iTeU  that  the  UaUUty 
nnder  the  bond  only  extended  to  the  c»«lnren  who 
actually  dgned  the  docunMot,  and  to  anch  of  the  other 
oc-aharera  aa,  by  their  jveaence  at  the  time  when  tba 
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TO  THE  JOINT  FBOFEBTT— oMfMHwd. 
bond  WM  exMated,  n^ht  impliedly  1w  aHidder«d  to 
b>Te  KqiiiGaced  in  roch  aecDtioD.    Uokisk  Cscv- 
ma  Babuju  o.  Bam  FBOsono  Cbowdhbz 

[I.  li.  B.,  4  Oslo,  688 

lOS. Smt    by   one    <rf   MVBrd 

■li«rehoIder«  fbp  meooxaxlm  ftnd  pftpan,  ata 
— A  nut  bj  one  of  two  ihejaliolden  to  reoorv  oortain 
Bcooonti  Bjod  pftper*  illeged  to  b»T«  be«i  kept  bv  tm 
ageaU  will  lie;  nicli  a  aait  etand*  upon  ^mrent 
gnrandi  trom  a  enit  by  aae  of  leveral  joint  U&d-ownei* 
nungiapantely  forUf  rcDt.  PrDBOlfomi  DoBBll 
e.  Baitu  Kun  Qboib   .  .  0  W.  B^  344 

108. LomberdAF,    Bmt   by,  for 

profits  without  ooDMnt  or  authorl^  of 
OO-abaxeTB—Smit  /or  uUltmentof  aiicouult.~TiM 
lombflrdar  of  on«  patti  of  a  mebal,  wbo  irai  a  thare- 
holder  of  both  pnttU  of  the  mebal,  aned  the  Inmber- 
dar  of  the  othar  pntti  and  a  thtfehaldor  of  foeb  pntti 
fm  proflti  difiiible  among  tin  iharaholderB  of  the 
mehal  gaunBy,  dsdnoting  the  share  of  fooh  proflto 
belonging  to  the  d'-feDdai3iiL  Stld  that^  ••  the  enit 
WM  one  foe  lattlemoit  of  aooonnt*  between  the  body 
of  ifaareholden  in  which  It  was  neceeMiy  that  afi 
of  than  ahonld  be  propa^  Te|>reaeDted,  and  aa  Om 
pUnlifi  was  iiiing  wlihoot  their  antboritT.  the  ndt 
me  not  midnta&iabU.  Uiui  Bav  v,  Gsvuif 
BvBAnr      .  .  I.  Z<.  B^  8  AIL.  186 

10^ Salt  for    mosne   profita— 

TrttptuM  iy  tMOMikorittd  enliivaior  of  land.— Oae 
of  leTeial  eo-eharert  can  maint*in  alcne  a  coU  for 
damam  In  the  thape  of  meme  proflta  ag^nat  a  party 
who  Eal  be«m  hi  gxclnnTe  potutdaa  of  his  thara 
of  the  land  by  lowing  indgo  thereon.  CHvniB 
CsowDHKT  V.  MAoMiasTEK         .  88  W.  B^  888 

105.  W.-W.  P.  B«nt  Art  (XIl 

of  1881),  H.  as  and  84— S«V  bg  a  rteordtd 
ca^kartr  for  raeordad  ihart  ef  projttt — 8nit  for 
tiHltm*tii  of  aetovttt—IiimitaUou, — Where  ona 
oolleeting  co-ibarv  In  a  mehal  ined  other  collecting 
co-ihaiera.  nrt  being  Inmbordara  of  the  mAali  tot  a 
reftmd  of  proflta  wU«h  the  pb^itiS  allffjed  the 
defendant*  to  have  oollected  o*ar  and  abore  the  abaraa 
wUoh  tbey  were  entitled  to  oollee^ — Stld  'big  Tn- 
KBUr  and  Ehox,  JJ.,  Uiat  tUi  wm  not  a  (Dit  by 
» locorded  e04ham  fin'  a  noorded  ahars  of  the  proltta 
of  a  mebal  wtthin  the  meanbig  of  the  farmer  pcnticn 
of  a.  98,  cL  (i),  of  Aet  XII  of  lisi,  bat  waa  a  aait  tor 
a  aettlemmt  A  aoooonta  within  the  meaning  of  Um 
latter  portlan  of  the  game  danse  t  and  that,  inch 
bring  tbe  case,  the  o{a4od  of  limitation  appllei^le  waa 
that  preMTibed  by  Uie  third  paragraph  of  s.  M  of  the 
aboTcmCDtioned  Act.  Dabat  D»a»  t,  Ooorga 
Ftriiad,  B  y.  W.,  4S,  refnred  to  by  Tnuu^  J. 
P«r  BOKUTT,  J.,  Maim— "The  nit'* "'"may  be 
oonddeied  to  be  a  anit  tor  proflta  within  Hie  nieaning 
of  the  opening  worda  id  a.  98  (i)  of  the  Bent  Act, 
ahd  cannot  be  oonddered  to  be  a  anit  tDr'aaettlemoit 
of  acoonnts  *  wtthin  the  meaning  of  the  ocncln£ng 
word*  of  that  clanae."  Dwrga  Pra$ad  t.  Dip 
Chand.  W.  S..  All.  (18SI),  S7.  K%,kaU>  v.  Bam 
Dot,   W.   ff„   All.   (IB89J.  171,  iJWw  DM*  v. 


S.  SUITS   BT    CO-SHABEBS    WITH    BESFECT 

TO  THK  JOOrr  PBOPBBTr— ooa«i»»rf. 
Doerga  Ptniad,  3  N.   W.,  49,  referred  to.    ImKt 
«.  Iroo  .  1. 1^  B,  16  AIL,  as 


ioe.~ 


Snifar  a  rgHIe^ 

mMU  oj  aoBouurt — Smitfor  a  thare  in  A<  profltt  of 
a  mthal — Limitation, — With  refwcnce  to  the  period 
of  Bmitation  prescribed  by  *.  M  of  Act  XII  of  1B81, 
a  ioit  for  a  share  of  tiie  proOta  of  a  mdtal  does 
nrt  brnxnoe  a  salt  for  a  lettlemmt  of  aoconot*,  be- 
oanse,  in  order  that  a  Conrt  m^  give  the  pluatilt  a 
decree,  it  is  ueoessaiy  for  the  Conit  to  settle  ffii^tsd 
items  of  ore£t  and  debit  i  bat  where  the  main  object 
of  the  salt  is  to  obtain  a  settlement  of  aoeoonta 
between  the  plMnfflf,  reeorded  oo-sharer,  and  the 
lambcrdar,  or  between  lodi  plajntiff  and  one  or  mors 
or.  all  of  the  eo-shiiers  in  the  Tillage,  althoa;^  the 
otberior  object  of  obti^ng  lacb  lUtement  of  ac- 
oonnta  may  be  that  the  plaintifl  may  obtain  a  decree 
for  ft  sitare,  if  any,  of  tlie  proflta,  dne  to  Uni.  then  the 
salt  most  be  re^rded  as  a  anit  for  a  aettlement  of 
aceoQOts  to  whwh  a  period  of  one  year's  limitation 
appHss.    BoBAK  «.  Jwiu  Fbaiab 

[I.  Zb  &,  16  AIL.  888 

107.- 


iSW  hjiTMordtd 

....  for  raeordtd  tiors  <if  profit* — Ai^trtt 
potttnion — Limitatitm. — 'Rie  mere  oircnmatanoe 
that  a  eo-*harer'B  name  is  reeorded  in  the  reventie 
papers  will  not  prevent  a  init  hy  him  for  hU  sfaaie  of 
proBts  bdug  burred  by  limitanon  if  in  fket  he  haa 
received  no  proflta  for  mare  than  twelve  yeara  prior 
to  aacb  snit.  MaiMood  Ali  Kham  v.  QkatM-ood- 
dMn,  a  Agra,  18B8,  and  7W*it  Sinffk  v,  Zaeimat 
Singk,  W.  JT,  All.  (ISei),  90,  toSowed.  UvaiM- 
luo  Huuis  v,  Bajhu  Pucad 

[I.I*K,17AIL,4SS 


loa  - 


I   fbr 


eordtd  Aart  of  profit*— Sait  for  ttUlammU  of 
aeoauMtt — Limitation. — Whsa  for  the  purposes  of  a 
niit  inwbidiaibareof  piofltstscUmedby  areouded 


or  mote  or  ftU  of  the  other  eo-sharers,  the  Conrt  Is 
asked  to  adjnat  the  aoconnt^  what  has  to  be  looked  to 
Is  the  main  and  nbetaotial  object  of  the  snit.  If  the 
m^n  and  sebstaotial  object  of  tlie  anit  la  to  obtain  a 
•ettlement  of  aoooonta,  and  the  obtaining  ft  decree  for 
a  share  of  the  proflta  la  only  the  oltenor  object  of 
obt^i^ig  sneh  settlement  of  aooonats,  then  the  anit  Is 
to  be  r^arded  as  a  anit  for  settlement  of  aeeonnta. 
If  Uie  main  and  anbstanttal  object  of  the  snit  Is 
to  recover  a  share  of  profltB  which  the  defendant  haa 
recaved  in  eiceas  of  what  be  is  entitled  to,  sud  If  the 
Conrt  la  only  asked  to  go  into  the  aoconnts  ind* 
dentally  to  that  m^  object,  and  for  the  pnrpoee  of 
determining  whether  tiie  mm  claimed  is  due,  then  the 
•alt  is  net  a  salt  for  settlonent  ef  aoconnts  mesejy, 
bat  It  is  a  anU  for  a  ilnre  of  proflts  within  the  flrst 
eate«ory  of  a.  93  (A)  of  the  N.-W.  P.  Bwt  Act,  1881. 
Soia»  v.  Jwfln  Praiad,  I.  L.  R.,  16  All..  S88, 
eipluned.  7*A>  v.  Imlo,  I.  L.  M.,  IS  All.,  38. 
referred  to.  Musaxiud  Kabik  e.  QAitaA  Pandi 
[Z.  L.  B,  83  AIL,  884 
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DIQEST  OF  CASK& 


CO-SHABXtSS — eontinutd. 
».  surra  BY  CO-SHABKBS  WTTH  BE8PECT 
'     TO  THE  JOINT  PEOPBETT— (TMrti«w((. 

109, ■  Stit       againtt 

UmberOar/or  profiti— Liability  of  Arir  of  ;««• 
SffiJar. — Tbe  liability  of  m  lumbenlw  to  pay  to  a  cO' 
ihuer  the  profit*  which  the  Inmberdar  hu  fiiled 
through  hii  grou  negligence  ta  collect  ii  ■  penanal 
liabilitj  and  cannot  be  enforced  againit  the  Inmber- 
dar'i  legal  rapnaentatiTO.  Oulab  v.  Fatti  Ciamd, 
AIL  W.  If.  (J8SBJ,  sa,  refored  to.  HoBAD-im-BitBA. 
«.  GHnUK  SuiAS    .        .  L  I-  B„  SO  AIL,  7S 

Bn  Nakuv  e.  CtaBDHu  Lis 

[L  I- Bq  aO  AIL,  74  note 

110. Suit  by  OD«  oo-iliarar  to 

Set  aalde  attenatlon  made  wlthoat  blB  oon- 
nont—Alitimlionbjl  Unant  ofeo-tAar»r. — Altbonf^h 
one  coiharer  cannot  eject  a  (enant  from  a  holding  la 
an  nndiiided  eatate  In  irluch  the  tenants  are  tenanta 
of  the  whole  body  of  oo'iharert,  yet  a  co'ibarer 
Ii  entitled  to  vne  to  aet  aiide  an  alienation  taade  by  a 
tenant  to  a  itranger  withoat  conaent  of  the  iamin<un. 
BoBOA.  RiK  t.  Qwai.  Pmus    .   S  IT.  W.,  960 

111.  ABBl^ment   of  ahare   by 

one  oo-aliArm^  writhout  ootuwnt  of  othari — 
Sight  of  aniffHta.—Seld  In  accordance  with  the 
MiDoiplei  laid  down  b;  the  Priry  Conncil  In  Bjcjnath 
Xall  r.  Bamoode«»  Chowdhrg,  21  W.  S.,  2S8 : 
L.  S.,  1  I.  A.,  106,  nit.,  that  one  co-«harer  in  a  joint 
and  nn^Tided  (state  cannot  deal  with  hti  ihare  lo  ai 
to  affect  the  other  co-aharen,  bnt  hie  assignee  takes 
mbject  to  their  rigfata,  that  the  plaintiffa  were  not 
entitled  to  the  relief  they  wroght  for,  and  their  anit 
mnat'be  dianiued.  SbI&it  Chditsbx  Bttrkoh  r. 
HnssoBEirso  SirsKoy  .  L  Ik  IL,  4  Caleb,  SIO 
of 

nant. — Wliere  it  iaioptional  with  aeveral  joint  leaaara 
to  aiul  themielTea  of  a  condition  of  re-entry  vpnn 
breach  of  certain  covenanta,  one  or  more  of  the 
leMon  cannot  Inaiat  apcai  a  forfdtnre  witbont  tbe 
oonient  of  the  othen.  Btld,  therefore,  in  a  mit 
which  wu  brought  for  the  cancellation  of  a  moknrari 
leue,  and  the  recover;  of  air  poaamaion,  on  the 
gronnd  of  forfeiture  for  breach  of  covenant,  that  all 
the  co-«harerB  should  jcon  as  plaintiffs)  and  that, 
aa  aome  of  the  ec->hsr<n,  who  were  made  defendants, 
appeared  and  oppoaed  tbe  cancellation  of  the  leaae,  the 
mit  muat  be  disuiiaaed.  BBilDT  HOBaElH  v.  Cho- 
WAB  Snia       .        .        .  L  Zi.  B..  7  CrIo..  470 

[8  c.  ih  B,,  aeo 


118.- 


-Suite    for    rente   colleoted 


by  one  oo-sbarer  in  reepeot  ot  auotbsr' 
share — InUrmeddler — Suit /or  rfcorxri/  ofmta — 
Intmntddler,  Idabiliig  qf. — Tbe  leaaee  of  two-thjrda 
of  a  five  biawaa  zamlndari  ihare  aaaerted  and  exercised 
a  right  of  collecting  reots  in  reapect  not  only  of  the 
two-thirds,  bnt  also  of  the  remaining  one-third.  It 
app<«red  that  he  made  these  collections  not  u  a 
matter  of  contract,  bnt  aa  an  intermeddler  and  in  defi- 
ance of  the  wiahea  of  the  holder  of  the  one-third 
share.  Subsequently  a  suit  was  brought  against  him 
by  a  purchMer  of  the  Ave  biawaa  for  recoTcry  of  rent* 


CO-8HABBB8— CTHsfwwri. 

8.  SUITS  BT  ro-SHABEBS  WTTH  BBSPSCT 

TO  THB  JOINT  PBOFKtTT— comMiw..^ 
K>  collected,  the  daim  extending  to  rents  which  the 
defendant  might  hare  collected,  but  neglected  to 
coUedi,  and  which  were  consequently  lost  to  ths 
plaintiff.  Stid  that  the  defendant,  not  having  been 
under  any  obligation  to  collect  the  rents  of  thq  one 
tUrd  ahare,  eomd  not  be  made  liable  &ir  any  of  such 
itnta  wUoh  ha  bad  not  actoally  o(dI«cted,  andthat,as 
the  ooUeotion  cspenaea  had  exceeded  tbe  amount 
colleated,  the  salt  must  bt  ^smiaaed.  Balwaitt 
Soaos  «.  QoKABAK  pBAUn  I.  Ii,  B„  6  All.,  BI0 
114 Bamagee,    Suit    for— JToa- 

JoimiUr  of  Itiiee  ai  plaintiff"— Ftrtiat, — In  a  suit  by 
one  of  two  lesaees  aguost  the  leaaor  for  damages 
for  cancelling  the  leaae,  the  other  leasee  was  mads  a 
defendant.  BtU  that  the  salt  was  not  bad  for 
non-joinder  of  the  aeoond  leasee  a*  pluutitf ;  nor 
for  the  reasco  that  the  plaintiff  could  not  proaecate 
the  snit  against  him  or  obtkin  any  relief  against 
him  ;  and  that  he  was  rightly  made  a  defendant  in  the 
anit  Ralliuheri  Fiiiareik  K'an»a  Pii\arodg  t. 
Vallotil  Manakal  Ifaraganaa  Somtq^Hpad, 
I.  L.  a.,  8 3£ad.,aS4,t(S[ovca.  VirHiLiiTaA  Fada- 
TADBi  V.  TniKiLaiaA  HirvAu 

[L  I<.  B.,  15  Had.,  Ill 


115, Bengal  ZVwatujt 

Act  fA«l  VIII  of  18SBJ. ..  188— a%U  for  r«oo»r^ 
of  damagn  fty  tomt  of  nvtraX  joitit  lamtlordt.- 
i,  soit  for  reooTCty  of  damage"  for  rocovery  of  value 
of  trees  cut  down  by  tenant  is  munt^nable  at  the 
instance  of  one  of  several  joint  landlord*.  HBieixsa 
ScfSHA  V,  SAssn  Cha&ih  Looax  9  O.  W,  IT.,  80 

(e)  Ejeotmbbt. 
116,  — —  xyaotment  of  tenant  t^an 


by  alltho  oo-Bbarsra—^ran^er  admiH$d  «nU- 
out  content  of  all. — When  all  the  co-iharars  I»*e 
allowed  a  tenant  to  enter  and  occupy  land,  the  tenant 
cannot  be  ejected  withoat  the  consent  of  all.  LimiH- 
lUM  PlBasAS  V.  Dish  Duv       .  S  Agra,  964 

GocmiB  BuncuB  Bdmab  n  Tibtho  Hoaai 

[19  W.  B.,  4BS 

HvEossuB  Sbb'  v.  Oooboo  Dobs  Bot 

[90  W.  B..  196 

DnroBDiTSHOo  Gaoaa  v.  Dbobo  Hoyeb  Domia 
[24  W.  B.  110 

117. Bnit   l^    some    oo^harera 

to  qjaot  tenuit  taken  by  otbera. — One  or 
more  co-sharera  caonot  allow  a  stranger  to  occupy  a 
portion  of  the  monzah  without  the  consent  of  the 
other  co-sharers,  unless  they  are  antjuuiied  to  act  on 
behalf  of  tbe  other  oi>-shuom,  and  the  <Uaaeatient 
oo-aharera     may    sue    to    eject    him.      LaiOHKDH 

FSBBHAD  d.   DABHI   DBBK  .  8  AgTO,  964 

118.  — — — -—  Ejeotment  tit  person  put 
in  poeaeeaion  by  all  tbe  oo-sfaarera^rr*(- 
patttrt — Dtcree. — Where  a  tenant  has  been  put 
into  posaesalin  of  ijinali  property  with  tt^consent 
of  all  the  ca-ahaiera,noonearm<»«(if  Ute  M^ntq^B 
can  tan  the  tenant  oat  witlioat  the  cioaent  oftliS^ 
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OO^HAItXBS— e<M<HHM<f. 

8.  SCrrS   BI   CO-SHABEBS   WITH   BBSPECT 

TO  THE  JOmr  PBOPEBTY— coottiiMd. 
_Jicni  bnt  va  penon  1im  •  ns 

ijnuli  propsitf  agunrt  the  will  _ 

uij  of  them)  il  he  doea  lo,  henta;  be  ejected  witbont 
notice  either  altogether  if  all  the  oo-«haren  join  in 
lie  niit,  or  partially  if  only  acnne  wish  to  eject  him. 
The  lagal  mwna  by  wtuch  mch  a  paiiial  ejectment 
ia  dfflcted  ii  by  giving  tlie  plaintilb  poneaaloli  of 
tbeir  «h*fee  jointly  iriui  the  intmder  u  explained  In 
Sulodhn-  8a»  v.  Goartm  Don  Reg,  30  W.  H.,  136. 
Bisxi  FBoiAD  WiiTI  B.  Elui 

[L  I..  B.,  7  C«le.,  4M;  8  C.  IJ.  B.,  76 

QstrHBaxiJC  SnruB  «.  BimjEii  Smo-a 

[4  W.  B.,  Aet  X  S8 

Contra,  HVKDim  Sa&n  v.  'Svaxvr  Snaa 

[S-W-.B^aM) 

and  LvoxMint  Sisii  CBo'wssdr  c.  Sum  Jha 
[6  W.  B.,  Ast  X,  S8 

US. ParUal  aleotment  and  joint 

powesalon. — A  decree  for  partial  ejectment  and 
joint  poueanOD  can  be  made  in  &Tonr  of  »  at-owaa 
of  property.  StUodhmr  Sen  v.  Qooroo  Dau  Roy, 
SO  W.  R.,  126.  and  Sad*a  Protad  Watti  t.  Bt^f, 
I. L. R.,7 Cale.,434,  appro*«dof.  KikUiEuiubi 
Chowsesahi  II.  Ejbax  Cbixls^  Boe 

i;2a'w.zT.,a28 

ISO: Zyvotmeiit,     Suit    Ibr,    of 

traap»aB&T ^Tenant  of  om  ee-iianr.—Any  one  of 
eev eial  joint  tenant!  of  land  may  ma  to  eject  a  tree. 
puaer.  The  eoiuent  of  one  joint  tmuit  to  the 
poueadon  of  a  treapaaaer  doea  not  make  him  leaa  a 
tre^paaaer  with  regard  to  other  icnnt  tenants. 
TULDK  Bu  e.  B4IUDB  Bu .         .ON.  W.,  ISS 

19L EJaotmont,    Buit    fcr,    by 

some  only  of  the  oo-sluirsra.— Some  of  tbe 
cc-iharera  are  Dot  entitled  to  lae  tor  Hectment  onlsM 
all  the  cu-iharera  join  in  the  anit.  where,  however, 
the  Imnberdar  collecta  as  manager  for  the  whole 
community,  he  can  ane  for  and  obtain  ejectment 
without     joining     the      co-iharen    aa    ^untiffa. 

HlDAEATOOLiB   V.   IVIIKBjaiT  TlWABIl 

[SA«r«,a8a 

laa, Suit  for  ^eotment  by  one 

of  two  oo-Bhftrera— Sofa  manager  of  eetate.— 
Where  a  aoit  wai  brought  by  one  of  two  co-aharera 
to  recover  land  from  a  tenant,  nut  only  in  the  abience 
of,  but  againat  the  expreu  dedro  of,  tiie  other  co- 
■loTer, — M»ld  that  the  aoit  was  not  muntiunable, 
and  that  the  plaintiff  eonld  only  ine  jointly  with  hia 
co-ahaler,  thongh  the  pUntifF  iraa  aole  manager  of 
the  jinnt  eatate.  Umataa  v.  Pure\otam,  8.  A.  So. 
87S  oj  1878,  followed.  Esuhiubat  jABAamoAB 
e,  Qonam  Tnnaif      .         ,         ,    IS  BonL,  85 

ISa Buit  by  one  oo-aharer  m 

manager— Parfi>t  -  Failitre  of  tenant  to  pag 
enhaneed  rent  nfter  notice. — A  co-aharer  wba  U 
maoager  cannot,  even  with  the  conaent  of  hia  co- 
aharen,  maintahi  a  «nit  by  himaelf  and  in  hia  own 
name  to  eject  a  tenant  who  haa  failed  to  comply 
.with  a  notuce  calling  on  him  to  pay  enhanced  rent. 


0O-6BA.BJIB8— odX^oimJ. 

8.  SUITS   BY   CO-SHABBBS   WITH  BESPECT 

TO  THE  JOINT  PKOPEBTr— oo»i«Mrf. 
Baixkibbha     Saxhaham     v.     Mobo      Ebibkha 
pABBOLKAB  .        .        .  L  Ih  B.,  SI  Bom.,  164 

1S4. Bait  to  Qjeot  traapaaser — 

Suit  to  reelrain  trmaee. — If  raiyataare  interfaced 
with  in  the  occnpatioa  of  thdjr  land,  they  have  a 
riglit  to  me  for  &n  injunction  restraimng  the  Ires- 
paaaar  from  interference  ;  bnt  if  they  are  oujted,  the 
mninij^i-  haa  a  right  to  briog  an  action  againat  the 
treapaaer  to  recover  poaaeaaion.  Wliere  land  ia  held 
in  joint  proprietorihip,  an  anction  to  reoover  it  from 
a  stranger  in  wnmgfn]  poaaeaaion  mnat  be  bronght  in 
the  name  of  all  the  propfietora  joinUy.  NincDiTV 
Lau^  0.  Liora  .       as  W.  B.,  74 

ISBl  — Buit  tor  cgeetment  of  tenant 

of  a  flabary. — A  anit  will  not  lie  to  eject  a  tenant 
of  a  joint  flahery  nnlea*  all  the  jfont  propiieton  are 
Joined  aa  partiea,    Dou  Baxi  c.  Jkbaii  Au 

[4  O.  Ii.  B,  63 

lae. Suit  by  one  oo-Bharer  for 

ejeetment  of  tenant  on  determination  of 
tenaney. — The  purchaser  of  a  two-thirdi  ahare  of 
a  tank  laed  to  obtain  kha*  poaaesdon  from  the  tenant 
whose  aona  had  pnndiaaed  the  remaining  one-tldrd 
share.  Seld  that,  on  the  tenancy  being  shown  to 
have  been  datermined,  the  plaintiff  was  entitled  to  a 
decree  for  kbas  posseasion.  Gofi  Natb  Chattkk- 
JBB  V.  HoDBU  Susuir  DiT        .    11  C.  Zi.  B>  61 


187, 
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ISOS—Certifieaied  guardian,  Poteer  of,  to  graM 
Itate—Unanthorizid  tranefer,  Sffeot  of. — A  lease 
for  a  term  of  18  years,  but  renewable  at  the  pei^nnaah 
rate  and  traoaferabte  in  Its  chuacter,  granted  by  a 
oertifleated  guardian  without  the  anthmity  of  the 
Conrt,  is  void  ah  initio,  and  will  therefore  not  avul 
the  leasee]  even  for  the  period  of  Ave  years  for  which 
anoh  guardian  ia  al  liberty  to  grant  the  leaae. 
Seld,  accordingly,  that  in  the  case  of  Ijmali  pro- 
perty, whether  such  a  leaie  wm  eiecnted  by  the 
guardian  conjointly  with  the  co^liareri  of  the  minor 
or  separately,  the  minor  was  entitled  to  eject  the 
leasee  aa  a  trespasser  in  respect  of  Ui  own  ahare 
without  making  his  co-gharers  paitlra  to  the  anit. 
Qttara — Whether  such  a  leaae  granted  by  a 
c^iflcsted  guardian  conjointly  with  the  co-gharers 
of  a  minor,  and  thui  crmting  one  and  the  aame 
tenancy,  is  not  also  void  as  against  the  co-sharera. 

HASBITIIZA   NAKAIB  SIMOH   CHOffUBST  T.  MoBAS 

[I.  Ik  B.,  IS  Gale  40 

(d)  KABtrLlATS. 

138. ^Bnit  to  enforce  joint  kabn- 

liat.— Where  akabnliat  creates  an  obligation  from  a 
tenant  to  tvo  parties  ioiotly,  the  obligation  can  only 
be  properly  railoreed  by  a  suit  brought  by  those 
parties  jointly.  GoiAL  Cbcvsib  Goobo  «.  Juoao- 
ncKBA  DoBsBi        ...        10  W.  B.,  411 

Even  where  there  is  an  aUegation  that  the  pluntiff 
has  beoi  realizing  his  qnota  of  rent  separately  tor 
yean.    Ealu  Ckdub  Sotob  v,  Solako 

[S4'W.B..S67 
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COSHABBBB—eonUtuud, 

S.  suns   BY   CO-SHARBBS   WITH    BBSPECT 
TO  TH8  JOINT  PBOPEBTY—eosftMMl. 

I9B. Buit  br  one  mMliarar  on 

JoliLt  kkbollMt— i'arf***.— A  kkbnlbt  wmi  eie- 
cntodbT  one  of  the  defmdwU  to  the  phiutiB  for 
the  entin  dit«en  mniue  of  ra  eetMe,  of  whieb  the 
id^ntiff  Mboltted,  at  thetiiiieot  the  execution  of  the 
kabnliat,  he  wm«  ooly  propiietol'  of  dght  muim. 
The  tnrner  of  the  other  eight  wmu  ihttra  mw  nude 
»  detendknt  in  a  ndt  bnragbt  bj  the  pltuntUf  in  the 
Bevsnne  Conit  to  reeoTar  hu  ihare  of  the  rent  iuid«i 
the  knhvlkt.  Bild  thtt  the  pimbtifl  irw  not 
entitled  to  me  eepeimtelj  toi  hie  ibkre  of  the  i«nt, 
evtn  though  be  nude  hii  eo-thver  defBadkot  to  the 
nit,  Kaliit&tb  ButiKjn  v.  MiHomp  HoHam 
£6  R  I..  &,  688  not« :  18  V.  B^  488 

180. JarfMe,— Where 

k  tamt  had  eseented  ■  krtmllat  to  four  penom, — 
iMd  two  of  them  oonld  not  lae  hhn  for  arreu*  of 
Mnt  in  the  Cdleetor'i  Court,  nwUne  their  othR  tiro 
co-dttrcn,  or  their  repTCMotitiTet,  aefenclsnte  jointly 
with  him.  Oioak  Qosuro  Siv  v.  Qotam  Chutsra 
BoE 4B.  I..  B,  Ap.,89 

181. i>ar<*M.~A  k>- 

bnliat  wm  executed  in  leepeet  of  oert^i  hndi  by  B, 
J")  Mid  it  in  favow  <d  S,  by  wbleh  ther  uraed  to 
pay  to  £  anannnal  mt  of  119,000.  S  died,  leavliig 
two  daauhtm.  In  a  eolt  In  the  Bvroine  Conrt  by 
one  of  die  dtogUcn  agatnat  S,  P,  and  the  repre- 
amtatireiotftareooveranicMtyot  tberentadoe  fin 
a  oertein  period  onder  the  hJmlla^  the  otho  dangb* 
ter  refnied  to  join  a*  a  plaiotifF,  and  wm  not  madd  a 
defendant.  Btld  that  the  pl^tiff  was  not  entitled 
to  aae  alone,  or  withont  Tnalting  her  tiiter  a  party  to 
the  niit.  On  tier  ■irter'*  refneal  to  jobi  aia  pUntiS, 
■he  ought  to  have  been  made  a  dumdant.  Jaba. 
DuiBa  Daii  s,  Huux  CsuntKA  Dm 

^B. KB.. 608 not*:  lOW.R.lOS 

US. It  i»  not  eomp^ 

tmttolaadlerdito  whom  a  }cfat  kabnlW  hae  been 
^TMk  wtthoiit  any  apedSeattcn  of  ilwrai  t» b  '"  ' 
•epanta  nlti,  and  to  oall  npon  the  Cdleetor, 
ot%tnal  oootraet  between  the  partiei^  to  apportion 
to  eai^  plalntilt  that  ibare  of  tiie  mla  to  wliieb  he 
may  be  untied.  Eaui  Csrax  SnTS-a  r.  SOUBO 
^  W.  B.,  900 

188. Bnit  by  cnw  oo-abanr  ftor 

lutbnllRt— A  proprietor  of  a  Pactional  ihan  of  an 
undiTided  eetate  may  eae  to  obt^n  a  kabnliat  bom 
ttiee, 
ntbe 
tenant  hai  paid  him  rent  Mparattly  tor  liii  ihare. 

" ■  "  iKHiT  o.  Chasd  HibiBhuya 

[6  B.  L  B.,  808 :  U  W.  B.,  488 

SALiHOonBia  Ekaiooh  n   HoKsas  Caimi>xB 
BoT n'W-.B.,4BS 

184.  Froprittor     of 

fraeliiniai  ikon  i»  Mltdt.~A  proprietor  of  a  frac- 
tional share  of  an  undivided  eeUte,  thongh  receiring 
a  defloite  portion  of  the  rait  from  the  raiyat,  ii  not 
entitled  to  maintain  againat  Itim  a  nit  tot  a  eepante 


CO-SHABKBS  -eo»«awA 

8.  SUITS   BY   CO-SHABBBS   WITH   BBBFBCT 

TO  THB  JOINT  FBOPBBTT— MmlHNMd. 
kabnliat  in  respeot  of  lacb  nndirided  ilnr&    Sakac- 
■DHVAU  DlW  V.  Watbov 

PB.LB..A.C,U0 
8,  C  Bdxiit  Soomoiby  DiBia  v.  Waibo* 

[UW.B.,a5 


-  Propriltar 


186.  

fraetianiU  than. — One  of  the  ■ 
undiTided  nmindari  cannot  biititnte  a  aoit  to  obtain 
a  lepaiate  kabnliat  from  a  raiyat  for  Ua  fractional 
■bare  thereof.    Umxa  Chaxax  Dkae  o.  Eautaka 

dau  .  8  b.  I.  &,  Ap^  ea 

B.  C.  WooDOT  Cstrniu  Dhitb  «.  Eaiab  Taxa 
Dawu 11 W.  R,  888 

8tt  alao  JniKA  Chavsba  Dvoak  e.  BumABAv 

Bhaxa 8  B.  Ih  R,  S6S 

[IB  W.  B^  r.  B«  81 

Ue. Joint      ■hrotrfyftmdKra— 

Madrat  Bent  Act  CMadnuAat  nil  qfJ96SJ,  1.9 
-~I}uli»et  eo»fraet  bj/  U»a»l  i»r*rf«et  of  a  tian. 
— ThspluntUI  waa  one  of  two  jidnt  dirotriyamdafs. 
In  12S8  the  defendant  aoeepted  a  potfaA  bfm,  and 
axeented  a  mnchalka  to,  him  In  rnpeet  of  the  half 
■hare  of  the  ^aintifC  The  pblnUB  aned  to  enforce 
acoeptanoa  of  a  pottah  and  eieention  of  a  mncballa 
fra-  U90  and  lac  anvan  of  rent.  MeldVbtt  the  nit 
lay  withent  jdnderof  tbe  other  j<dnt  ihnibiyaBMlar. 
PnmHOTuiu  «.  BA4V    .  I.  b.  B.,  11  MwL,  11 

187,    Tanaiit  takinc  loaio  firam. 

oo-atutrvr  tbr  his  own  Mp«rftte  share  of 
holdinc.—Wbn  a  tenant  baa  taken  a  kaae  from 
ime  of  eeveial  jtunt  landlorda  in  retpect  of  En 
own  ehare  of  On  bidding,  tte  landlord  ii  entitled 
to  ne  f  or  rcmt  without  jcdning  bii  oo-ahane^ 
BiBAXx  Csntv  Ss>  o,  Bkvt  Naxh  PKUfAxioK 

[8aw.v,su 

(OBnr. 

_.     _  joint 

.     .    ne  for  the  ntln    rent 
.     .  .  tmant  maktog  Ida  oo-aharera  partiea  b> 

the  (nit.  Psajt  Crams  Nvaxmi  b.  Hokibova 
Dm  LLB.,UCUa.801 

189. Suit  fbp  Mpsrata  ahsn  of 

Mnt — Partitt. — One  of  seTstal  c»ibarere  cannot 
ne  for  hie  aepaiats  ebare  of  the  rent  witlioat  staking 
bli  co-abareri  partia*  to  the  nit.  Ivsbokoxu 
Bouconm  o.  Scboop  Csoitdbb  Paul 

[IS  a  L.  B.,  881  note :  16  W.  B.,  886 
HuBZiuoB  Daji  Bhooia  e.  Jooacx  Kusok 
Saba  Box 

[IS  B.  I^  &.  888  note :  18  W.  B.  881 
Vaxoo  Kot  v.  Jhoohdox  LaxIi  Doaa 

[IS  B.  I- B.,  888  note:  18W.  B.,S7e 


18a- 


i4a 


Joint  propirbf 

-farm  of  HUt—Partto*. — If  ijmali  proptrty  ii  let  to 
itenantat  an  entire  mt,  tbe  rent  Igdne  in  it«  ntirety 
o  all  tbe  eo-ahareri,  and  all  are  boond  tn  ne  for  it ;  no 
ne  co^barer  can  ne  to  rrooTcr  tbe  amount  of  Ua 
bars  aqwately,  whether  the  other   eo-sbarert  an 
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8.  SUITS    BT    Cl>eHABEBS    WITH    BESPECT 

TO  THE  JOIMT  PBOPEBTr- eo»/iii«e<*. 
BMde  putitm  or  not.  Bnt  if  thi  Imnd  demiNd  cohi 
to  be  ijmftli  and  diSfrent  poitioni  of  it  braume  the 
pmpettj  of  differmt  ownen,  any  one  of  the  ownm 
may  tus  for  u  mach  of  the  rent  ai  he  eoniidcn 
hinuelf  entitled  to,  making  the  other  owDeri  paitHi  to 
the  mit.  When  oo-iharen  of  ijmall  fatnd  1(4)  to  * 
tenant  at  an  entire  rent  brought  a  ntt  a^mt  Uirir 
tenant  to  mMvn  their  praporlionate  ifaam  of  the 
rent,  and  made  the  other  on-«haren  defendantii 
avowedly  for  the  pnrpcM  of  obt^ing  an  adjudica- 
tkto  of  thrir  title  m  between  themaelvef  and  the 
defendantj  other  than  the  teotaU—Btld  that,  ai  the 
area  of  the  property  had  not  been  di>idcd,  ai  the  rent 
had  alwayi  been  paid  in  ita  entirety,  and  ai  the  title 
tit  all  the  eo-iharen  remained  ijmali,  the  mit  would 
out  lie.  Akhosa  Chihit  Sot  e.  Euilt  CooMtn 
Rot      .    I.Z..B.,  4Cal<L,88:aC.L.B.,  464 

14L  S»t(/or  orrwr* 

e/rent  iy  madindtd  eo-iiartr  agaiml  co-t^itr. — 
An  nndivided  cc'ibarer  cannot  muntain  a  rait  for 
.  of  the  eatate 
1  inch  co-iharer 
have  been  Mpwately  ooUeoted,  or  that  there  wat  an 
Bfcreemait  to  pay  them  loparately.  StUl  len  can 
fnch  a  init  be  maintained  where  the  defendant  1* 
hitnielf  a  co-«hai«r.  DivoBCnHOO  Ckowdskt  r. 
DnroxiTH  UoosEun  ,    IBW.  B,,  168 

14a    Sattnt     of 

thartt  admittad. — In  a  mehal  where  by  ooatou 
each  oo^harer  collecta  hii  proportionate  ihue  of  rent 
from  the  oommon  tenanti, — Said  that  the  leTeTal  co- 
■bartf!*  can,  whoe  the  extent  of  their  aharea  ia  ad- 
mitted by  the  toianb,  tax  to  reooTer  their  reipecti*e 
aharei    of    not.      HmiiBiooiiLLa  ■.    Iitoibjht 

tbwabu s  Axroi,  asa 


Mare*.-— Shareholder!  whoM  ihare*  are  clearly  ascer- 
tained may  Me  fer  their  reipectire  iharea  of  the  t«nt 
payable  to  them  irithont  waiting  for  the  other 
partial  entitled  to  rent  joining  the  rait,  or  without 
addug  tbem  a*  partita.  uWair  Chowsbry  d. 
Hthib  Au      .         .     W.  B.,  1864.  Aet  X,  68 

HOHUfMMD  SlHQH  V.  UoaEZ  CBOirVEBAUr 

IlW.B.,fi68 

144.   Stparalt  allot- 

■waf  and  arra»gem9iU  to  pay  uparattls. — When  by 
a  tpecifle  arrangement  the  ihanrt  in  an  nndivided 
Behal  had  diTided  the  colQTatad  faudi,  aligning 
d«Aaite  portioni  to  the  afaareholden  wTaally,  the 
rent!  of  which  they  wonld  be  mtitled  to  recti**  btao 
the  cnltiTatoia  enltirating  cnch  plot*  letpectively, — 
Rtld  that  mch  ahaier*  itand  to  nch  cvtttTah.rt  in 
Uu  rdatkm  of  landlord  and  tenant,  and  are  competent 
alone  to  bring  nita  ag^tt  titrir  catti*atcn.  Sida- 
jitoollai  T.  IndnyaH  Ttmtrte,  a  J^ra,  OSa, 
dlatingniihed.    JurKn  Dabs  e.  Hahohid 

[1 ZT.  W,.  Parts,  p.  16  :  Sd.  1878.  78 

146.  Ca-Aarw  Beam- 

Pging^  WKMV  Han  *t>  own  tiart. — Where  a  oo^aharer 
occnpiei  a  larser  portioa  than  hit  own  >hare,  or  the 
Wbole  Mtate,  by  raiting  the  land  he  occnpiei  fnnn 


CO-aUABXSBB—ecnlinmtd. 

a.  SUITS  sr  coshabebs  with  bespect 

TO  THE  JOINT  PBOPEBTY— eoati'awtif. 
one  or  more  of  hie  co-eharen,  he  may  be  ned  for' 
the  rent  by  the.  pervm  or  ponni  with  whom 
he  mgageo.  Where  a  eo-«bai«r  oeenpiea  more 
than  hii  own  ibarei  or  boldi  the  whole  eftate  by 
renting  the  land  he  oecDpica  from  one  or  more  of  bia 
««Eehar«r«,  the  liability  of  the  enltivating  ehareholder 
to  payment  muit.  In  Qie  abaenoe  of  oeage,  agreement, 
orevidence,twdeemednng1eaiid entire.  Bntlfthere 
ia  an  agreemont,  eiprew  or  hnplied,  that  tho  occn> 
pying  diarebolder  ihall  pa;  Mpantely  to  each  of  hii 
co-[roprieton  a  definite  ram,  mch  ram  may  be 
reoovered  by  each  oc-proprietor  by  a  leparate  tent  nit. 
Kau*  Pissbas  t>>  LrTATFi  Boaaaiif 

[^  W.  B.,  418 


146.  - 


CoUmion 


otktr  ikarert  mitk  t»»a»t.—Owi  of  three  co-iharere 
of  certain  property,  the  rent  of  which  was  paid  by 
the  tenant  to  a  penon  acting  ai  agent  of  the  cc:-<ahareti, 
from  whtm  thej  received  it  in  proportion  to  their 
reipectiTe  ihaiei,  brought  a  rait  anuiut  the  tenant 
for  her  share  of  the  rent,  of  which  ehe  alleged  her 
oc-sIuuTri  were  crllndiag  with  the  tenant  to  deprive 
her.  To  this  rait  ehe  made  herco-aharen  defen^nti. 
The  defecdanta  alleged  th^  the  had  not  received,  and 
wai  not  entitled  to  nceive,  the  reat  from  the  tenant  g 
but  the  lower  Courti  found  theae  fad>  in  her  favour, 
and  gave  her  a  decree.  It  wa«  objected  on  special 
appew  that  the  rait  wonld  not  lieg  inaemnch  u  the 
|duntiff,  being  ime  of  several  co-aharen,  waa  not 
competent  tn  rae  alime  fur  her  ihare  of  the  rent. 
Etld  that,  under  the  drcnmrtancei,  and  the  eo- 
iharori  having  been  made  defendant!,  the  anit  waa 
maintainable.      DooBSA  GsiTU'  Sukha  v.  Javpa 

dabirb   iaai..B^r.A,a88:aiw.B^48 

147.  Asreewu*t    to 

pag  tapamltly. — A  landlorA,  one  of  BeToral  co- 
aharen,  cannot  ene  a  tmant  of  the  jfdnt  ntate  for 
hii  aeparate  ahare  of  the  rent  unleti  the  tenant  has 
paid  cff  agreed  to  pay  him  Mparatrly.  Gavsa 
Naxaiar  Das  v.  Saioda  Hohait  Bot  Chowdhbz 
[S  SL  I..  B.,  A.  C  880  :  la  W.B.,  80 

Basbai.  CBinrDBB  Bos  Cbowdbst  «.  IfAarAa 
Ehav      .....     sew.  B.,  Sill 

BsUOCISHOxa  BaUTTAOKASJU  ».  Odka    Sook- 

SDBU  Dkbia   .  as  W,  B..  87 

BiximT    Ktbttbto  Dd«i  «.    Shvbhsb   Hohuh 

padl  CBowDni    .  .   aa  w.  B-,  oaa 

Habadhux  QDasAKu  e.  Bav  NawAz  Hisnr 
[17  W.  B.,  414 
Sum  HiS8n  «.  Cbowkt  .  16  W.  B.  S4S 
NvaaoBDT  Aii  c.  Abikiol  Kabbbk  Chowdhbt 
[UW.B.,878 
Baiudt  Sixsk  v.  Naouk  Oaebb 

[5  W.  B,  Aot  X,  68 

14a  

laud  of  takieh  rtat  it  tiud/or.— 

joint  riiarfii       "      '       -      ■ 


-  8feeiJUalio\ 
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DI0K8T  07  CASES. 


OOSSASBBB—etHUiMti. 

S.  SUITS  BT  CO-SHABEBS  WITH  &BSPBCT 

TO  THE  JOINT  PBOPBBTT— ooi»tt»MA 
rcapect  of  which  the  not  ii  bntoglit.    BHTsm  ICmr- 
DDL  e.  QuoatRiic  BoNiBJBX 

[IS RLB^ 200 note:  ITVT.  B.,408 

149.  Co**»^B»oh  of 

two  shsreboldera  in  &  tftlobh  med  aepufttel;  for  ^ii 
tbaxe  of  tlie  rent  dne  fnim  >  tMuat  vho  held  nndar 
one  kabali&t.  f  «i(<  thmt  whan  both  the  ihueholdeni 
were  before  the  Court,  though  In  USerait  loita,  the 
iQiti  were  maintftiokble,  bnt  th&t  no  more  «aati  wen 
to  be  >wuded  to  the  plaintiA  than  if  the;  had  med 
lointty.    PlIAi  MoHiF  Soia  e.  Sazi 

[B  B.  L.  R,  A.  a,  837 :  U -W.  B,  370 


ISO. 


~  Iiandlord     and 


it  co-iharen  of  certain  pro- 
perty, tbe  rent  of  which  was  paid  by  the  tenanta  to  » 
penon  acting  aa  agent  of  tbe  coihareri,  froio  wbam 
they  received  it  in  inoportion  to  their  reepectiTe 
ibareB.  bTuught  a  mit  agaioct  the  tenanti  for 
arrears  of  rent,  and  It  appeved  that  the  aeent  had 
been  dinuued  by  the  other  co-abarei*  witWt  the 
conient  of  tba  pluntiff,  and  contrary  to  ber  wiab,  and 
that  >be  bad  grven  nuUee  to  the  teoanta  to  oontinae 
the  payment  of  her  share  ai  before  and  not  to  pay 
any  newly-appointed  agent,  and  it  alio  appeared  that 
tbe  other  co-«haren  were  collniUng  with  tbe  tenanti 
and  the  pluntiff  made  them  partiei  detendanti  with 
the  tenant,— £'</d  tlut  such  a  aoit  wonldnot  lie,  and 
that  the  proper  courieto  pnnoe  waa  that  pointed  tmt 
in  Tara  Ckuadar  Batitijei  v.  ^fMer  Mmndlt,  SS 
W.  Sl.,  S9«L  Ju>oo  6hu  0.  KisviiBiiru  Dusbb 
[L  I..  R.  7  Calo,  160 :  8  a  L.  B.,  446 


16L  - 


-  S.-W.   F.    Sinl 


Aet  (XVIII  of  1873J,  i.  lOe—Ltate  to  mortgagor: 
— B  and  S,  the  mortgagees  of  a  mehal,  graoted  the 
-mortgagors  a  ieaae  thereof,  the  mortgsgon  agreeing 
to  pay  "  tbe  mortgagees  "  a  certun  rmt  half-yearly 
"  on  acconnt  of  tbe  right  they  held  in  equal  shares," 
and  that  "  in  default  in  payment  of  inch  rent  the 
mortgagees  should  be  entitled  to  sue  for  payment." 
Tbe  mortgagors  having  made  default  in  pa<rnient  of 
the  rent  and  Jf  refoung  to  jobi  In  »  nit  ^i^nit 
tbe  mortgagors  to  enforce  payment,  B  sned  them 
alone  for  a  moiety  of  the  rent  dne.  Meld  per 
BpiirEii,  J„  that  s.  106  of  Act  XVIII  of  1878  did 
not  apply,  and  S  was  caititled  separately  to  sne  for 
the  whole  of  the  rtnt.  fisa  Gopal  t>.  Busbo 
Saui      ....    1. 1- B.,  a  All^  364 


169. 


-  Joint  }iaji«Mst 


of  nnt  lo  o^ftofvrt.— -Where  a  tenant,  who 
under  co-«haren,  to  whom  he  had  been  sccnitomi 


e  of  the  CO- 

and  plowed  that  be  had  p^d  the  rent  to  bis  oo-de- 
frndants  who  admitted  receipt  thereof, — Beld  the 
suit  sbonld  be  dismiased  ;  the  remedy  of  the  co-iharCT 
who  bat  not  received  Us  share  of  the  rent  is  against 
his  cc-tbarers,  not  against  the  tenant.  AKUnisuv 
«.  Obish  Cadxdis  SsAKirsT 

[L  li.  B.,  4  Cal»,  860 


CO-SHABXBB— «oa/iiM«iI. 

S.  suns  BY  00-SHABEB8  WITH  BBSPBCT 
TO  THE  JOINT  PEOPBSTT-eoirtiw^. 


168. 


-  Suit /or  rent— 


Tenant  Mettled  en  the  land  bf  a  treipatter,  Poti' 
tion  of— Joint  landlorde — PagBieiU  of  rent  hy  a 
tenatU  to  lame  of  tit  landlord;  whether  enffietent 
diieiarge  from  liability  to  other  landlordt  ^Ben- 
gal Tenancy  Aat  fVill  of  1886J_,  et.  157  and 
1S8, — A  snit  was  brought  by  the  pluntiSs  ag^st  % 
tenant  for  the  entire  rent,  "'T^"g  tbe  eo-«harer  land- 
lords alio  defendants  to  the  snib  Tbe  defence  of 
the  tenant,  defendant  No.  1,  was  denial  of  rdatioa- 
ship  of  landlord  and  tenant,  and  payment  to  the 
co-shartr  landlords.  Meld  that  tbe  payment  to  tbe 
eo-sharcf  landlords,  defendants  Nos.  2  and  3,  was  not 
sofflcieot  to  discharge  the  defendant  No.  1  from  lia- 
bility to  the  pl^ntilb.  Aiamndetn  r.  Orith  Cknndvr 
Shammnl,  I.  L.  S..,  4  Calc.,  350,  distiogoished. 
Asm  SiBOAB  e.  Bi.]aiUJ.  Sbasa 

[L  I^  B^  26  Oale.,  824 

164.  Collttien     of 

eo-tkarert  wiHt  tenant— Bartiet. — A  oo-diarar,  osi 
the  sllegatlon  that  a  tenant.  In  coUosiDn  with  the 
rest  of  Uu  co-aharers  in  the  estate,  had  withheld  the 
paymmt  of  his  nmt  (hitherto  p^d  JMntly  to  all  the 
co-sharers),  brought  a  init  for  tbe  reoor^ry  of  bis 
share  of  the  arrean  of  rent,  maldng  the  tsaiaat  and 
at)  the  oolladiag  sbalehakbirs  defendants  to  the  snit. 
Meld  that  snch  suit  was  muntaioable.      Jasn  Dau 

V.  SUTBIBLUm 

[L  I- B„  4  Cftlo,  666 :  8  a  X- B.,  aas 

166<  Separate  poj"- 

»M(  of  reni^Admitnon  of  elaim—Suiiforfi'ac- 
tional  tiara  of  rsaj.— The  pUIntift,  aU^ng  hmiadf 
to  be  a  ftnuteeo  anoai  sbarebolder  In  a  lamindari, 
sued  a  tenant  for  a  proportionate  share  of  tbe  rent 
dna  to  him  as  aaeb  sbsreholder.  He  other  eo-sharers 
were  made  defendants,  bnt  did  not  contest  ths 
Bait.  BeH  that,  inaamnoh  as  it  had  been  ihown 
that  the  teoantjefendant  had,  on  previona  oocaaaouA 
paid  ttie  plaintifF  reot  separately,  thoogb  not  in  the 
proportionate  share  now  demanded  by  blm,  and  it 
being  further  to  be  presamed  that  the  oo-sharers  ad- 
nutted  ti>«  plainciit'i  datm,  such  suit  would  liat 
OuaeuiAKAnt  Sibeab  c.  Sxeirath  Bahiuh 

[L  Ih  B.,  6  Oalo.  916 :  e  a  I..  B.,  la 


lee.  - 


-  Snit   for     , 


consent  of  all  the  sbarebidders.  landlords,  a  tenant  in 
an  undivided  property  has  agreed  to  pay  the  diflerent 
sharers  tbe  rent  of  the  tennre  in  proportion  to  thdr 
reepectiTe  diaies,  and  can  be  and  has  hem  soad 
for  tbe  rent  of  a  paiticnlar  share,  it  U  not  open  to 
sneb  tenant  to  cease  from  paying  tiie  piOMrtaonate 
fraction  of  tbe  rent  due  in  aeoordanoe  with  Ins  agree- 
ment, except  on  tbe  consaat  of  the  owner  of  that  pai^ 
ticnlar  share.  Where  co-iharer*  in  an  nndlvided 
property  aoquiesoe  in  a  decision  declaring  ttaa  of 
their  nnmbd  the  owner  of  a  rece^niaed  share  in  such 
property,  it  is  lut  open  to  a  tenant  (who  had  preri- 
ou^  agreed  ti>  pay  bis  rent  in  accordance  with 
the  shares  of  tbe  respective  part-owners)  \fi  rttam 


iizoabyGoo(^Ie 
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DIGEST  OF  CASB3. 


CO-8BABEBS— ea«Ka«J. 

S.  SUITS   BY   CO-SHABEBS  WITH   BESFKCT 

TO  TBS  JOINT  FBOPEBTY- iwafiKMA 
p«ymmt  of  the  proportioiiaic  aban  of  th«  mt  elaimeit 
by  >nch  co-iharei  u  the  owner  of  the  recc^fiuied 
■hire,  umply  on  tha  ground  thit  be  hkd  neTer  before 
pftid  rent  lo  mcpcriioned  to  mich  co-ibarer.  Loot- 
vvLBOOK  D.  OopRi  CmnrvBa  H(mooic]>ab 

[L  Ik  B^  6  Calo.,  941:  6  C.  I..  B.,  40S 

167. Arranfftrntul 

for  Mtparatt  paywunt  of  rtiUi — Evidtnct  of  ar- 
ramgemeiU—Partin — 8ititt  for  arrtart  qf  rint — 
Suit  for  iabaliat—Caneti!atio»  of  lean.—Wbm 
it  hu  been  amnged  between  the  ixxhu'en  of  an 
citete  and  their  ttfiact  that  he  ihall  ^7  each  co- 
sharer  hit  propoTtioTukte  ehare  of  the  entire  rent,  ekch 
CD-ihArer  may  bring  a  Kporate  mit  agunit  the 
temnt  for  mch  proportionate  ihare.  In  the  abwnce  of 
sodi  an  wrBiigemeiit,  no  roch  luit  "^  '  '  '  ' 
Such  an  arnuigemelit  may  be  evidence 
by  direct  proof  or  bj  neage  from  which  ita  '.  . 
mft;  be  pmomed,  and  ii  perfectly  conttitent  with 
the  coatianance  of  the  original  Imh  of  the  oitire 
lennre.  Bnt  mi  kmngement  of  thii  nature  wDl  not 
enable  one  co-iharer  to  lae  the  tenant  for  a  kabtiltat, 
for  a  co-ihwei  who  obtain!  a  kabniiat  ii  bound  at  the 
reqnett.  of  the  tenant  to  giye  him  a  pottah  npon 
the  eame  temu,  and  the  grant  and  acceptance  of  a 
binding  lease  of  any  aeparate  ihare  e«niiot  exist  oon- 
'  tempoianeoiuly  with  an  original  lease  of  the  entire 
tennre.  The  eaneellatiou  and  determination  of  the 
original  leue  onght  not  to  b«  presnmed  from  the 
mere  fact  of  a  >epai«te  parment  of  roit  to  one  or 
more  of  the  oo'^hkren.  Oun  Mahoiop  v.  Mosur. 
DooRaji  PnBHAD  iLrwrns  r.  taniuua  Huba 
[L  I-  IL,  4  OolA.  06:  a  a  I-  B.,  871 

166.  Frt*mmplio» 

at  to  upamtt  pagmeut  of  rent — Agrtement  for  m- 
paratt  pagmtul, — It  bit  often  been  decided  that, 
from  the  faict  of  rent  hftTing  been  ooUected  for  some 
timabyoneof  aeTeraleo-sharersHparately,  an  agree- 
ment for  paym«nt  of  thesepanterentotaihaieooDld 
be  preiamed.  Stl4  (on  appeal  from  Aursua,  J.) 
that  the  tKti  or  this  case  were  not  snfllcient  to  war- 
nnt  the  making  of  such  a  preenmptioL  Anoo  Hini- 
SDt  V.  Eaiuiooddibit  ,    1  O,  Ik  B.,  S48 

Eaiumwiisuk  v.  Ahoo  UnvDVK 

[1  C.  I4.  B..  064 

168. £t»t   paid    to 

ptrton  toiAout  titlt. — Where  a  tenant,  knowing 

.t  .1      ._.....      .      .        .     .  . .  _     '  „  of  >  share 


for  a  very  limg  time,  and  after  distinot  notice,  paid 
rent  which  bdongedto  the  Mtld  sharer  toaaotlier  pei^ 
son  who  had  no  titU  at  all,  it  wss  held  that  a  init  by 
that  ringle  proprietor  for  his  share  of  the  ren^  was 
m^tainabls.  DisoBinmoo  Bot  e.  Oom*  Cainur 
Ckowsbxx         ,        .  .    98  W.  Bq  63 


180.- 


LgOMg—Suit  Jjr 

one  oj  nttrai  joint  luiort  far  ialaace  of  rtnt 
—Act  XII  of  1881  fir.-W.  A  Sint  Aet).  «.  (06. 
— M  and  8  were  joint  litsOTS  of  certain  land  by  a 
kabuHat  which  did  not  contain  any  speei&calim  of 
the  shares  of  the  Issaors.  Jf,  stating  that  the  share 
of  rent  due  to  S  had  alieMly  been   paid,  ined  the 


CO-SHASBBB— cooKmiri. 
a.  StHTS   BY   CO-SHABKBB   WITH    BBSPECT 
TO  THE  JOINT  PBOPKBTY— oo«««Mii. 

lessee  for  tile  reeoverj  of  bis  own  share.  Tbe  Amonnt 
claimed  was  *J1  that  remsined  dne  on  the  lease. 
-  -      -  of  the 


Uld  that  tbe  pluntifl  was  entitled,  si  one  of  the 
list  leMors.  to  ane  for  the  balance  of  rent,  and  that 


therefore  not  barred  by  the  terms  of 
s.  106  of  the  North-Westem  Provinces  Bent  Act 
(XII  of  ISSl).  Uanohar  Dot  v.  AToanr  Ali, 
I.  L.  R.,  5  All.,  40,  referred  to.  Qtksre-^Whetber 
the  kabniiat  whereon  the  anlt  was  baaed  might  not  be 
called  a  "ipecial  contract"  within  tbe  meaning  of 
B.  106  of  the  Bant  Act,  so  as  to  render  that 
sectUm  inapplicable.  MmuiDHis  c.  Ibbsi  Pbabad 
[L  L.  B^  8  AIL,  678 

Ml   Bnit  bf   some 

eo-tiarert  for  proportionatt  amennt  cf  rent  making 
lAhtrt  d^tndantw. — Three  out  of  five  co-sharers, 
proprietor*  of  cert^n  moniabs,  bronght  a  sail  sgunit 
the  patnidars  for  the  proportionate  amonnt  of  the 
rent  dne  to  them,  and  for  tbe  determination  of  that 
•monnt,  maUng  the  two  remaining  sharers  defen- 
dants. Stld  that  tbe  suit  was  properly  framed. 
Sbbbnath  Ckukdib  Chowshbs  s.  HoBiaa 
GHirBiii&  BuxDOFASKTA  1  O.  Xk  B.,  463 

le&  Claim  to  whoU 

mt  or  tikola  balance  dnt< — One  of  several  co- 
shwera  can  bring  a  sait  for  rent,  making  his  co- 
■harers  parties,  only  whan  he  cltumi  in  such  nit  the 
whole  rent  dne  to  iH  the  sbareholden,  or,  where  anj 
portion  of  it  has  been  paid,  the  whole  unpaid  balance. 
Dno  Sita  htiMXB  V.  HoBmDw  Hulliok 

[7  C.  Ik  B.,  1S8 

188. 1—  Smit  by  vo-fhartr 

making  another  defendant  vitkont  aeting  him 
to  jotn  (U  plaintiff. — Two  of  fonr  persons  who 
were  jointly  entitled  to  rent  of  a  talnkh  pnrohased  the 
telnkh.  One  of  the  two  other  co-thoren  theieapon 
sued  the  poichasen  for  the  balance  of  rent  after  de> 
dncting  the  amount  to  which  tbe  pnrcbasars  were 
entitled  as  samindar*,  and  ha  made  the  fuorth  co- 
sharer  a  defendant  without  having  aikad  him  to  join 
as  a  plaintiff.  The  lower  Appellate  Court  dismissed 
the  nil  as  improperiy  framed.  Meld  Uiat  the  plain- 
tiff was  not  bound  to  ask  the  first  co-sharer  to 
join  as  pluntiff,  and  that  the  snit  was  properly 
framed.  Tabixi  Kast  Lahibi  c.  NdiH)  Kishobi 
Patbokotis    .  .  la  O.  Ik  B^  688 


16^- 


itf   iy 


eharer  making  another  defendant — Failnre  to  ehote 
r^fiual  to  join  at  plaintiff.— Wbea  one  of  several 
co-shsren  bronght  a  rait  tor  arreais  of  rent  due 
to  aU  of  them,  and  made  the  other  co-ibaren 
defendants  in  tbe  sniti  on  the  allegatkHi  that  they 
were  ncC  willing  to  join  as  pluntilb  though  a^d  to 
do  so,  and  the  co-sharers  did  not  appear,  the  Contta 
below  dismissed  the  claim  for  the  entire  rent  on  the 
ground  that  there  was  no  evidence  to  show  that  the 
co^harer  defendant*  refused  to  Join  as  plaintiJb. 
Held  that  there  was  no  anthoiity  tbr  dismissing  the 
elum  oo  that  ground.  FoWai  Kant  Lahiri  v.  Nnnd 
Xiehore  Fatrnnoni*,  IM  C.  L.  S„  SSB,  referred  to. 

Sua 


lizcdbyGoOt^Ic 


(  I'm  ) 


DiaXST  or  CASKS. 


CO-8HABBBS~«(MiMMMd. 

8.  aniTS   BY  CO-SHABEBS  WITH    BESFECT 

TO  THE  JOIBT  TS.OPSB.TY-<io^ii«ud. 

BisBiMWAB    Bor    Chowdhbi   v.   Bx<ho    Eavt 

Boy  Gbowdeky  1  O.  W.  T!t^  SSI 

168. Bent,    Suit  for— Pnrtw.— 

Xt^t  oftofiu  of  teeeral  co^kartrt  to  mm  alon« — 
SiJ^al  to  join  mil  at  plai»tiffi.—li  \t  onl*  when 
pluntilti  cui  ihow  that  thoae  entitled  u  cc-ili&ren  to 
Join  with  them  lurs  refaud  to  join,  or  hkTe  other- 
wtu  Mted  prejudicially  to  the  pL^ntifli'  interest*, 
tbftt  thay  mre  entitled  to  ane  alone  and  make  their  co- 
■baren  defendant*  in  the  nit.  Dwikkakaie  Mit- 
TIB  t.  Tar*  FBoam*  Bor 

{L  Zi.  B.,  17  0«lo.,  160 

J  IB  Ann     KATB     KhAIT     v.      QoKOOL      CHiniB*B 

Cbowdkbt  .  .    I.  Ii.  B..  10  Oalo,  760 


166. 


-  SigM  of  ,1 


f  tavtrat  ce-eonfraetari  to  me  alont — S^fiual  to 
Join  !■  tkt  fait  ai  plainltS',  Bjfeet  q^.— Where  two 
partiet  contract  vith  ■  third  party,  a  tntt  by  one 
of  them  making  the  other  a  co-defendant  onght  not 
to  he  diimined  merely  became  the  plaintiff  hai  not 
proved  that  tlie  co-defendant  had  rtfaied  to  join  as  a 
co-plaintiff.  Frtu  Monim  Boem  o.  EKOAsirAin 
BoT  .    L 1..  B.,  86  CslcL,  406 

Ftabi  Mosvh  Btiai  t.  Nobim  Cnmnm  Bor 
[8  C  W.  S.,  271 


187. 


-  Suit  fyr  I 
ijr  oM  ofnveral  eo-tkartri — Sent  mit — Landlord 
««rf  (eitaiii— Portt*!.— AinitforaTTBaiaof  rent  can- 
not be  brcnght  by  one  of  eeversl  MHsharen  onleM  it 
fa  ahoim  that  the  cc-iharen  are  anwillhig  to  join  m 
plaintifFa  SaogHBB  Seieeabbswab  Hot  v. 
QiBiB  Chahsba  Lasibi  .    1  O.  W.  IT.,  dBO 

lea    — —   Co-eharvn.  Smii 

iy  oite  ofitteral,  for  eeparale  than  nf  naf,  or  i'h 
^ttnati^for  iniola  mf  ifaw  ^  mart  Uan  e\art 
claimed  liould  be  fo»»d  dMe—Partivt.— The  plain- 
tiSe,  loiiie  of  the  cc-ihareit  in  etitain  land*,  initltnted  a 
taita^initataiantandthe remaining ec.(harerf,  al- 
*eeing  that  the  tenant  heldondsr  a  pottah  granted  by 


» 


piriod  in  Bnit «  and  that  they  had  aacertaioed  from  P 
that  he  alleged  that  he  bad  received  hU  share  of 
the  rent  for  ^at  period  fnsn  the  tenant,  and  that  be 
refnied  to  join  ai  plaintiff  in  the  mit.  They  accard- 
ingl;  prayed  (a)  fcr  a  decree  tor  the  amoant  of  their 
■hare  of  the  rent  againtt  the  tenant ;  (i)  if  it  iboiild 
appesrthat  any  part  of  F"*  ihareof  the  rent  remained 
unpaid,  the  rfqninte  extra  Conrt-fee  might  be 
recticed  and  a  decree  made  f  or  whule  of  the  arK«n  in 
favour  of  thenuelvea  and  F,  and  that  the  latter 
might,  if  be  coniented,  be  made  a  co-pluntiff ;  (c) 
that  if  it  appeared  that  P  had  realized  more  than  hia 
(hare  of  the  rent,  a  decree  might  be  made  agaiart  him 
tor  the  eiceia  and  agunit  the  toiant  for  the  balance. 
The  plaint  al»  aaked  for  eotbe  and  farther  i«Kef . 
The  tenant  conteited  the  niit  and  labmittcd  that  It 
wai  in  effect  a  suit  for  plidntiffa'  ihare  of  the  rfnt 
only,  and  oould  not  tboefore  be  muntained.  He 
farther  pleaded  that  the  pUintiSa  and  P  were  mem- 
bera  of  a  Joint  Hinda  fainily,  of  which  F  waa  the 
manager,  ind  that,  under  anangement  with  the  Uttei, 


he  had  applied  the  rrait  dne  under  tbe  pott»li  to- 
ward! the  Uqoidation  of  debti  doe  undCT  booda  in  P't 
name,  bnt  fcr  which  the  jcdnt  family  were  liable. 
The  Bnt  Court  dlamiaaed  the  auit  on  the  preliminary 
iiaae  that  it  wai  In  aubitaace  a  mit  for  a  apecifiG 
ahare  of  the  rent  by  aome  only  of  the  co-aharera.  and 
that,  there  behig  no  agreement  by  the  teoaut  to  pay 
the  cc-aharen  Uirir  retpective  ibarea  of  tb«  not 
Hparately,  each  a  mit  would  not  lie.  Sefd  (up- 
holding &e  order  of  the  Uiwcr  Appellate  Conrt)  that 
the  Older  of  the  fint  C<>art  was  wrong.  The 
mit.  aa  framed,  waa  necenaril;  a  luit  in  the  alterna- 
tive ;  and  as  the  plaintiffa  were  neceaaarily  not  aware 
whether  any  portion  of  i"a  share  of  the  rent  was  due 
<  r  not,  but  believing  that  DOae  was  dne,  they  conld 
only  clum  their  £are,  asking  to  have  the  plaint 
amended  ao  aa  to  include  the  whole  roit  dne  if  it 
ahould  app«ar  tbat  anything  was  dne  to  P,  and  thus 
bring  the  mit  witUn  the  rule  that,  in  the  afaaenee  of 
special  agreemtst  between  a  tenant  and  eo-ahuen  lo 
pay  thetr  rateable  proportion  of  the  rfnt,  a  anit  by 
one  of  the  oo-sharen  muit  be  for  the  aitire  rent  dae, 
making  hia  eo-«haien  defendants  if  they  rrfnae  to 
join  as  plaintiff*.  The  prayer  of  the  plaint  folly  ivo- 
vided  fnr  this,  and  the  anit  sb-^nld  have  been  tried  on 
Its  merits  and  the  pLUnt  amended  If  the  facts  proved 
abuwed  that  any  i«nt  remaned  anp^  and  dne  to  P 
as  asked  tor  by  the  pluutiffb.  PBaSABH  I>ac  t. 
Akbowbi  Baaoobebd  8ahot 

[I.  Z..  R,  16  Calo.,  765 


166.' 


-  Parfiee — TlntV 


tiffi—S^tfor  adjnttnent  of  propotlionatt  Aare  of 
rtnt  bjf  one  ai-tkanr  ~  Leaee,  ConetmcUon  of. — A 
lease  of  ceitun  land  of  which  the  pluntiff  was  a 
fraoUonal  cc -sharer  provided  as  follows: — ■'After  the 
land  in  questdnn  is  fully  brought  under  enltivatioi, 
you  ihaU  pay  rent  without  default,  BCOOTdiag  to  kista 


tor  the  quantity  of  land  that  will  be  left  after  ds- 
ducting  beds  of  kbals,  pasture  lands,  lands  onflt  for 
cnltivatiim,  places  of  wonhip,  hajata,  paju  baiha 
bria,  and  your  remuneration  for  reelamauon,  upon 
measoremait  of  all  the  lands  by  the  ataudard  vA 
uaed  in  the  abadi  of  the  said  talukh.  On  do  account 
■ball  any  larger  amount  be  demanded*"  In  a  suit 
inatituted  when  the  land  had  heai  fully  brought  ondsr 
cultivation,  and  after  measnremeot,  the  pluntiff 
claimed  only  her  own  share  of  the  i«it  and  hts  co- 
sharers  did  not  join  her  as  eo-plaintifb,  nor  were  they 
made  defendaub.  Stld  that  the  suit  was  not  maln- 
tunable.  What  tbe  lease  contemplated  nnd«r  tlw 
circumstancea  which  had  arisen  was  a  final  adinat- 
ment  of  the  rent,  and  sucb  an  adjustment  conld  be 
obtained  onl;  by  a  suit  broagbi  by  all  the  eo-sharers 
or  by  anme  of  tbem  If  the  others  refused  to  j<un,  bnt 
in  that  case  the  auit  mnst  be  for  the  adjustment 
of  the  entire  rent,  and  aU  the  neeeaaary  partiea  must 


.  I.  li.  B^  SO  Cftlck.  107 

8nit  by  a  Joint 

I  of  rent — Saiutial  exeentti 


iizoabyGoo(^Ie 


(    1801     ) 


DIGEST  OF  CASKS. 


C04HABEBS— «(Hi(tBM& 

8.  SDITS   BY    C(>SHABBB8   WITH   BBBPBCT 

TO  THB  JOINT  PROPERTY— eontUutd. 
prior  to  Bangal  Temaiteg  Aet — Cotanant  for  a 
kigktr  raUSnhattBmttU  of  rtiU.  -  In  K  k>bali»t 
cxKoted  tn  1B81,  it  mi  ftipnkted  tint,  upon  the  ex- 
piry of  the  term  of  wven  ytan  fiied  therdn,  %  fr«ih 
Inae  ihonld  be  executed  that,  ibonld  Uie  defendtnt 
cnltiTate  (he  Undi  without  executing  *.  fmh  kabtiluit, 
he  would  pay  rrat  at  tlie  rate  of  81  a  b^ba 
(a  rate  mncb  tushes'  than  that  fixed  foi  the  tenn). 
No  freah  kabuliat  wai  executed  on  ex^iy  of  the 
tern,  aad  the  plaintiff,  a  part  fcoprietor  onll«f*iiig 
not  Mpaiatelj,  btonf^t  tbu  raU  for  »xt»»n  ot  rant 
at  the  new  rata  of  R4.  Tb«  defendant  objected 
>af«r  alKt  that  the  plaintiff,  being  ft  part  pfM^iator, 
waa  not  mlitled  to  na  for  enhanced  rent.  "Ae  int 
Conrt  Bare  a  decree  at  «n  enhanced  rate.  On  appeal 
the  SnWdinata  Judge  diuniwed  the  whole  rait  on 
the  ground  that,  the  init  bdng  rai*  for  mhanced  rent 
and  the  pluntiff  a  part  proprietor,  the  enlt  did 
Dot  lie.  Stld  that,  the  kaboRat  having  been  eie> 
cnted  before  the  Bengal  Tenancy  Act  wai  paHed,  the 
preMnt  caie  did  not  oome  within  the  operation  of 
that  Act,  and  the  plaintiff,  atthongh  a  part  proprie- 
tor, could  biing  this  luit.  Sam  Chnadtr  Chaelcra- 
imtg  r.  Oiridlm-  Dntt,  I.  L.  S.,  19  CaU.,  7BS, 
fallnwvd.  TuiKDBo  Nabaik  Siksh  n.  Baui 
SorsH  .      I.  L.  B.,  93  Oalo.,  SfiS 

171. Smit  for   reai 

undtr  eomtraet— Bight  of  raif  ty  mm  ^  tviral 
co^iartrifor  mU  aaliiu  lit  reit  partitt. — -Plain- 
tm,  the  co-plaintiff,  defaidant  Ko.  1  and  other  per- 
•ona  who  aln  were  detendanta,  held  a  toinre 
under  which  defendant  No.  1  held  an  nudef^ 
toaore.  Fl^ntiff  bronght  tbii  luit  for  the  wlule  of 
the  rent,  >-l»ltnhig  only  Ui  own  ihare  ot  it,  PMi*''"g 
thoee  eo-iharen  deftndanti  who  ^d  not  join  ai 
plaintiffs,  The  tertas  of  the  defoudant'i  pott^  were 
that  the  whole  of  the  laude  being  broaf^t  under  eul- 
tiration,     the    landlnrdi    would  be    at    liberty    to 


per  Ugha.  The  lande  bAag  found  greater  than  the 
eaid  quantity,  the  pUutiff  prayed  for  a  decree  fi» 
rent  at  that  rate  for  the  whide  area.  The  defendant 
pleaded  iii^  alid  that  the  [Oaiutilf,  i 
■barer  In  the  landlord'e  intereet,  coolil  not  cue  iiim 
alone.    Stld  that,  the  pluntiff  having  loed  fur  the 


BoMiini  Daii  V.  Ftari  Jfotsa  Bale.  I.  L.  &.,  30 
Cale.,  107,  T^'emlra  JTanita  St v^  V.  Baiai  Siagi, 
I.  L.  B^  a»  Cale.,  ess,  referred  to.   DiBTUtnn  Daii 

.  saw.ir.,saB 


(/)  EtTHAHoiimrT  or  Bhkt. 

Stt  Ca»R  dhsix  s.  188  or  tbx  Bnrau 
TiHuroi  Aw. 

173, Bait  for  enbuioed  rent  on 

sgr««mant  of  one  of  Mveral  co-Bliarara.— Tbe 
rent  of  a  joint  ondivided  tenure  cannot  be  enhanced 
on  the  imnKth  of  an  ikrir  executed  bj  one  of 


ta—eatUinutd. 
S.  SDITS    BY   CO-SHAEBBa   WITH    BB3PECT 

TO  THB  JOINT  PSOPKBTY— ccjartwieii. 
the   co-parcenen.    Huutbtooli-ih  Cbowvbt    s> 
Nil  Eiira  Huluok  .  17  W.  B,,  180 


Wlia«  ren^  whether  payable  in  money  or 

in  kind,  to  oue  penon  or  eevraalg  ie  rendered  nnder  an 
entire  contract  or  obligation,  it  ii  not  oompetMit  for 
one  of  Mveral  oo-iharert  to  bring  a  luit  to  enhance 
hii  portion  of  such  rent.  The  fact  of  the  claimant 
making  the  otbCT  co-iharefi  partiea  defeodante  in  the 
ndt  eaniiat  alter  Ui  rigbti,  aod  there  bdng  a  eonuDDtt 
intereit  In  all  the  ao-ebartre,  one  of  the  nnmbn  cannot 
proceed  aa  if  hie  rlgUa  were  leparwte  and  diiUnct, 
Miifnwim  Hiiih«vm.Tmn  v.  UUOKBV  HoiBKIH 

[aB'.W„488 

174.  ' ■ EmiaiKtm«id, 

Suit  for,  bg  MM  eotiartr. — One  a»4harer  cannot 
enhance  the  rent  of  bt*  ehar^  anch  an  enbaorement 
bdng  inconabteut  with  the  oooHnnance  of  the  leaee 
of  the  entire  tenure.  Gdhi  HlBonv  c.  Mokav. 
DooKSA  P&oBKu>  IfTTBi  V.  Jomix*ni  Hizu 

[L  X..  B.,  4  Oalo.,  96:  3  C.  I..  &,  871 
OTermUng  on  tUi  pi^t  DooKOi  F&oagAD  Urrwa 
B.  JoTTASUH  HuBA  .  L  Ii.  S.,  3  Oolo.,  474 
and  Tbotlooxoukui  Cnotroaxt  v,  Hatbooba 
UoBVK  Dkt  .  W.  B.,  1864,  Aot  X,  41 

176. A  aolt  will  not 

He  by  one  co-ahaTer  for  «ihaucement  of  the  rent  of  a 
fnctional  put  of  the  joint  property.  Qitart~U 
the  owner  of  a  fisalion^  ihare  of  a  anpenor  teuura 
competent  to  m^lnt^in  a  luit  for  enhancement  of  rent 
of  a  ftaetional  ahare  of  an  ander-teniira  aubonH- 
nate  to  the  fnrmer?  Bu  Cbdhsbb  Uoioomdas 
e.  Baiibam  Qofi  .  99  W.  B^  885 

17a Holdtroftff 

eijie  thare. — The  holder  of  a  epeciflc  ihare  In  an 
eitate  not  regularly  partitioned  may  ine  for  enhance- 
ment of  bis  ahare  of  the  rent.  Bav  Looeuit  nvrt 
V.  Pbtukbbb  Paitl     .  W,  B.,  1864,  Aot  X.  Ill 

177.   A  iharer  In  a 

joint  eatate  not  partitioned,  although  he  may  oolleot 
•epatately  hii  ahaTe  of  rent,  cannot  ""*»>""  the  rent 
without  the  ooucurreace  of  hia  co-parcenary  Scjtrw 
Kooin  e.  Hbhoo    1  IT.  W.,  UB  :  Bd.  1878,  344 

17a  — 


will  Ue. 


jrint  leaae,  and  the  plaintifTa  abare  ia  not 
lit  for  a  kabnllat  at  an  enhanced  rent 
■uch  a  case  the  mit  muat  be  tor  the 

. .    .    .  of  the  rent  of  the  whole  of  defendanf  ■ 

tenure,  to  enable  the  dmita  to  dedde  aa  to  the  p*n- 
portion  payable  to  pluntiff.  Dooebb  Bax  Siboak 
s.  QowsrK  Vmmvii   .        .        .  10  W.  B.,  SOT 


_.    _   .  .  «>£(/orraW.— Altboagh«n 

eatate  is  jobt  ai^  the  notice  of  enhaocemeut  pr» 
I  Bcribed  by  s.  IS,  Act  X  of  1SG9.  was  jtuntly  iMued 
';  by  both  the  proprieton, .  yet  where  they  oollected 
I  thmr  quota  of  rent  from  each  of  the  common  taoaota 
I  wefoMy  scooidiitg  to  their  reapectir*  iharea,  it  wbb. 


lizcdbyGoOt^Ic 


DIQBST  or  CASBS. 


(     IfiOl    ) 


OtiSBABSSRa—eonUniui. 

$.  SUITS   BY   CO-SHABEBS  WITH   BB3PECT 

TO  THE  JOINT  PEOPERTY— «o«/.„««J. 
competoit  to  oq«  of  tbem  to  clum  idoas  for  hit  (h»re 
of  the  niDt  enluQCfld  b;  the  notke,    Ibbei  Pumhui 
Bu  v.  TooLsu  Bah  ,8  Afra,  S69 


•n  ondiTided  ihu^  to  enhjuico  tha  rent  of  a  iote,  tht 
tenant  of  which  hu  been  in  the  h»bit  of  i*f  ing  hi> 
rent  to  ewh  «h»rer  Mpu^tely,  will  not  lie,  Bven 
though  plsiDtifTi  cD-iharen  be  nude  dsfendsati  to 
the  anit.     BuBMsao  VOAHi  Buwib  d.  MOHiintBO 

T.iT.T.  UlTTSK         ,  ,  ,  .  8  O.  Ii,  E,,  81 

IS] 


eeyenJ  tenurti  in  common,  jobt  tenanti,  _.  ™ 
jarcfSierB  (nnlen  be  ii  »cting  by  conaent  of  the  othwi 
M  miujk^er  of  an  eitate)  ia  not  tt  libertf  to  aihauce 
rent  oreject  tea>nt«»t  liiipteainre.  Boorga  Proiad 
Mytta  V.  JiwMraiN  Baxra,  I.  L.  U..  3  Calc,  474, 
dutiDgniihed.  Eu^i  Baikiji  Pihqb  g.  Oopai. 
BUT  Baqhd  Kru  .  I.  Ii.  IL,  8  Bomu,  98 


[L  Ii.  B^  8  Bom.,  S6  note 
Hnumoou^is  «.  Ihskbjot  TiwAmii 

[SAffrs,a82 

IBS.  .    Snde»et     of 

previo»*  imimtetmemt  in  a  tnU  ig  another  do- 
*amindar. — More  th»n  twenty  yeui  before  Um  initi- 
tntion  of  ■  rait  for  (he  enhancement  of  the  rent  of  ■ 
■hue  in  &  dependent  teJnUi,  the  lunindari  ondw 
which  tiie  talakh  wu  held  wh  putitioned  nnder 
m  batwara  among  three  lamindan.  A  ten-anna  ihare 
irae  allotted  to  one  (the  present  plaintiff),  a  four- 
anna  share  to  another,  and  a  two-anna  ehare  to  a  third. 
The  talnkbdara  continaed  to  hold  the  entire  property, 
and  paid  the  rent  apportioned  by  law  uTerally  to 
each  of  the  partiee  entitled.  In  1861  the  owner 
of  the  two-anna  share  ohttuned  a  decree  against  the 
taloLhdars  for  enhancament  of  the  rent  of  bia  share. 
In  the  present  snit  agalcit  the  same  talofchdan, 
ttie  defendants  contended  that  the  rent  of  their  talaUi 
had  not  been  changed  for  a  po^od  of  more  than 
twenty  yean  before  suit.  Htld  that  the  decree  in 
the  snit  of  1861  had  tbe  effect  of  enhandng  the  rent 
payable  for  the  whole  talukb,  that  tbe  pluntifl  eoold 
avail  herself  of  that  decree,  althosgh  she  was  not 
a  party  to  it.  8ABAT  SOOHSABI  DlBBi,  e.  AHAni 
MOBVS  SUBVA  GBCnAOK 

[I.  I..  &,  6  Calo.,  878 : 4  C.  Zl  R.  448 


■ranfftmt 


for  If parait  yaynent  of  nni— Snit  fir 

rtnt  at  nianced  rat»t~Bng.  Act  VIII  of  1869, 
>.  S9, — One  co-ihanr  cannot  [even  if  he  make  his  co- 
sharers  parties  to  his  anit)  sne  for  the  enhancement 
of  his  share  of  the  rent,  anch  an  enhancement  being 
IncoDiiatent  vitb  tbe  nntinnance  of  the  lease  of  the 


C0.8BABBBB— eoaftMsif. 

8.  8DIT8  BY  CO-SHABEBB  WITH  RKSPBCt 

TO  THE  JOIMT  PBOPEBTY— B«.tt»,^ 
^tins  tenure.    Bkakkut  Chqitoxb  Boy  «.  Sjoja 
[Z.  I-  XL,  6  Cal<x.  674;  6  O.  I^  B-  Hfi 
^^-r; -. Port-W-if- 

kaneemtml  of  rant—Separation  of  Aarat—Aci  XI 
of  1869,  4.  JO.— Two  co-eharers,  joint  ownen  of  a 
lamindan,  cansed  th^  shares  to  be  separately  re- 
gistered in  the  Collector's  office  onder  s.  10,  Act  U 
of  1869.  eubseqnenOy  cne  of  the  co-sharers  saed 
certain  persona  {who  held  raiyati  tennres  fat  the  ki- 
•harers'  nmindari)  for  eohaneement  of  roit  whhont 
making  the  othvcu-Aarer  a  party.  ^eUthatnoandi 
suit  wonM  He.  Qitni  Makomtd  v.  Moran,  I.  L.  S, 
*  Calc,  90,  followed.  JoanroBO  CHinniB>  Obosi 
v.  Nobis  Caonim  CHOiTOPASHrA 

[L  I..  B.,  8  Calo.,  36S 

**"•  Notice    of  en- 

Aancsmeii/. — Meld,  in  a  anit  for  enhancenient  bj  one 
cc-sharer,  to  which  the  other  co-sharer  was  mids 
a  party,  that  one  co-sharer  is  not  com|>eteni  to  issnea 
"ruper  notice  of  enhancement  without  the 


r~~r^.  ^u.....^  u.  cuui^tiruMaii,  wiuioui  ine  eonaent  ot 
the  other  co-ghanrs  prevional;  obtained,  though  the 
been   paid  to"  each   co-d»arer  aejarately. 


rent   ha*  t 


iDUL  uH  u«m  para  lo  each  co-aharer  aeuratelj. 
Under  the  mling  of  the  Pull  Bench,  in  the  case  of 
Otni  Hakomed  v.  Moron,  I.  L.  B.,  4  Caie.,  96,  he 
most  first  establish  his  right  to  a  sepante  contract  to 
recover  his  rent  separately  on  Ms  individual  shaiv. 

EAaHIIKIBHOBB  BOT  CHOWSHST  v.   At.jP  MtWDITI. 

[L  L.  B.,  6  Calc,  149:  7  O.  I*  B.,  107 
But  eee  Cnrm  Snraa  v.  Hbba  Uahto 

[L  L.  B,  7  Calo,,  638 : 9  O,  L.  B.,  87 

and  Ajukml  Bobsiih  v.  Lai*  Chabs  Hobiax 

[!■  Z^  B..  10  Calo.,  Sfl  :  18  O.  I4.  B.,  888 

^^ Snil    bm    ou 

co-r*or»f---Port»..— Even  if  a  nngle  shareholder  can 
™ise  the  rent  of  a  joint  tenant  without  the  consent  of 
hi*  ooparcener,  he  can  only  do  so  in  a  suit  towhichall 
the  sitteen  annas  proprietors  must  be  made  parties. 
GoPAi  r.  MaqNabhtbk      .  1  L.  E.,  7  Calo.,  7M 


I  OOMAS  EbAK 

[1  zr.  w..  Ed.  1678,  ase 

,  ^^* Ifotiee   of  .«- 

hancement—Pa^te:—A  and  fl  were  talukhdan  of  a 
certsjn  vi_ll»g(^  each  having  as  eight-anna  slnre.  A 
certain  raiyat  held  a  jote  within  tlu  village,  in  nspett 
of  which  he  paid  Ms  rent  aepanitely— eight  anna*  to 
A  and  eight  anna*  'ta  S,  A  aerved  •  notiea  oi 
fflihancemant  on  the  raiyat,  but  the  notice  was  ugnrf 
by  A  only,  and  it  did  net  appear  that  the  oonaait  of 
B  had  been  previonaly  obtained.  A  afterward*  iuati- 
tuted  a  anit  for  arrear*  of  rent  at  the  oihuced  late, 
mafang  B  a  defendant  to  the  snit.  mid,  that  the 
notice  of  eihancement  was  sufficient  to  maintain  a 
snit  so  framed.  BiDHV  BffUBBpji  Babu  e.  Eoha- 
BASsi  MuBDiri,  .  I.  L.  B.,  9  Cala.,  864 

.  1*8.  — — Snit    for    en- 

ianoemenl  of  a  proportxonate  ehare  of  ike  rent  h 
one  eotkarer — CollecHan  of  rent  teparatelg.—J, 
an  eight-anna  sharer  in  an  undivided  estate,  who  col- 
lected hi*  portion  of  the  rent  sopanrtcly,  brought  * 
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ttianrr  or  casbs. 


00.8H  KKBBB—emuladtd. 


rait  npcm  notlM  luned  b;  himself  agalmt  &  tenant  in 
which  lit  made  the  othsr  wtbaxm*  [Mutln  clef  mduitt 
(a  recoTet  uMan  of  Mnt  »t  an  enhanced  nte  in  pro- 
pnntion  to  hi*  ibwe.  S4ld  that  raeh  a  rait  *ra>  not 
mrint^nable  anlm  it  could  be  ihown  that  tha  co- 
■Iiaren  had  refnied  to  join  ai  [didDmEi.  Bidka 
MuthMn  Ban  r.  Konmraddi  Mund*!,  I.  L.  S„ 
a  Cale.,  864,  dirtingniihed.  Euii  Coutdba  SivftK 
c.  BuxuBOU  BSUSSBO 

[L  X..  iL,  u  Oslo.,  eis 


iy  oae  oMt  Iff  a  ummbir  ofeo-t\arert  uA**  pottiblt 
— Ijmali  metal — Fnurttea  of  »eparatt  Uaiat  hg 
literal  co-tkareri. — The  mere  fact  of  thrit  being 
other  oo-ahaccn  in  an  nn^vf  ded  mehal  l«  not  raflicient 
to  put  the  pluntiff  out  of  Court  in  a  niit  for  Enhance- 
ment in  reapect  of  a  paitienW  plot  of  land,  and  tlie 
proper  iatne  in  iQch  s  CMe  i>>  whether  the  defendant- 
tenant  ha>  been  holding  nndur  the  plsintilt  leparatel; 
or  nnder  a  joint  leMe  from  the  plaintiff  and  hu 
co-aboren  in  the  mehal.  Omi  Maicmud  t.  Mora» 
I.  L.  B.,  4  Caic,  96,  Joggitdro  CAutdtr  OitiH  v. 
TToiM  ClkmrnUr  CAoHapAJiyo,  /.  L.  B.,  8  Calc, 
ASS,  diitingniihed.  rIbsbbhaki  Mukhibji  v. 
Saxei  Svxdaxi  Dau       .  L  lb  &,  U  Gala.,  644 

COSTS. 


L  Sfhul  Caih     . 

1808 

ABAim  Son  OB  Afpku.  . 
Acoonn;,  8  bit  loa 

ISOS 
1808 

AmiinAJAT  OB  TicB-Asicauun 
Appbal    .... 

1808 
1809 

AnOBHBZ  AKD   CUKBT 

1610 

AWABD      .... 

BOKBAT  ICnoBB'  Am,  XX  oi 
1884     ...        . 

CBBImOlII  UBDBB  Aoi  XL   0 

ISU     .... 

181S 
18M 

ISli 

COILBOWW 

ISU 

CoKPABiw  Act  (VI  01  IflSS) 
Co-Sbabbba                      . 

1818 
1818 

DlBBBDAMM       . 

1814 

DttAT        .... 

Ebbob  o&  Uibiaxb 

1817 
1817 

Fbavd      .... 

1818 

FusH  Suit  wboi»lt  xxoiraBi 

1818 

QOTBBHKKra      . 

1B18 

aBoTKBB  or  Ar»BAI> 

1819 

QlTABIIIAH 

IsDiianTT 

181B 
1820 

1821 

JnBusmiojr  . 

1821 

COPTS— MUlMUJ. 


LABDWaB   ABD  TMAJfT      . 

1832 

1823 

LmOATIOV  WSBOBMABE     . 

1822 

Miuom>BB     . 

1822 

HoBTaAOB                         . 

1828 

OiFioiAi.  AaneHflfl  .       . 

1823 

Pabtibs  .... 

IBS4 

PABiiTi<n       .        ( 

1826 

Fabtsbbibif   . 

1887 

Patviht  ibto,   abb   PAnuMt 
OTO  Of,  Corai      ...       1827 

Plaimtifw 

1829 

FLBAS  TAKIH  ODT   OB  TUB 

1820 

PBBLOiraABI  ISBDB   . 

1829 

1830 

Pbobatb 

1830 

BxvBBBna  TO  HiOH  CoTmr 

1881 

Bbbaitd  .... 

1881 

BB£P0ZI1>BTIT                    . 

1883 

Skbtiob   ot  Bujotom  »r  Mu- 

TAXB 1888 

Bhau.  CAiniB  Couxi  StrtTB 

lass 

SpictAC  Aptbal 

188« 

BTAT  OB  EXBODTIOV 

1886 

Sim  OB  Appbai^  ovlt   fabilt 


BniatABT  8i7ii  bob  PossBtsic 
Tbbdbb    .... 

TBIBO  FBBaOSH,   PATKBin  BT 
IkATOBBB  OB   CABB   oh   BOABD 


Vaadatiob  ob  Sdit  . 
Tbmdob  iXB  Fubokasbb 
VszAnoin  LiTiOATiON 

WixBDBAWA£  OB  Sdit 

3.  Costs  om  ob  Bbtasb 
8.  Ibtbbbr  o*  Com     . 

4.  SoAU  OB  Costs 

5.  TAZATiOB  QB  Costs    . 

jSm  Casbs  niDBB  Appbai.— Cons. 
8aa  AnoBBBz  abs  Clibbt. 

[SB.  LB.,  0.0.60 

10  B.  L.  B.,  444 

L  I..  B..  8  G«l&,  473 

le  B.  L.  B-,  Ap.,  16 

L  L.  B.,  e  ObJo..  I 

8  Bom,  O.  C,  168 

8m  Coxpabt— WiiDiaa  vr—Cotr»  afd 

Cuoa  OB  Asms  8  B.  Zi.  B.,  Ap.,  11 


1843 
1842 
1842 
1848 
1843 
1848 
1848 
1844 
1847 
1847 
1848 
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(    19OT    ) 


NOBST  tiV  CASES. 


Set   Caiu   inn>BB   DsiTsn — Coitbibi;o> 

iioir  OF  Deosbb — CosTfl. 
Sat  Ca«i8  vhdbk  Diobbb— Foxii  o*  Di- 

(i«n— Cosn. 
8tf  Cubs  ifkdxb.Ditdbci  Act,  b.  8fi  j.irD 

■.  37. 

fi««  Extoonoir  or   Dbcbo— Modi    op 
EzKimo  > — ColTB. 

[X.  L.  B.,  17  Bom.,  B14 


ITB  ClB>B— f  MTB, 
iSm  IinXBTLKASBB  SUIT. 

p:.  I..  IL,  18  Bom^  asi 

Sm  I4.SD  AoQCiBjnox  A<n,  1B70,  s.  SG. 

[IS  a  Ih  B.,  180 
Lun>  AOQViBiTioir  Act,  1870.  a,  119. 


S» 


Hnras—Bi 

Suit 


I.  L.  B.,  7  Cale^  140 
I.  H'  B.,  11  Oalo.,  S18 
X  I-  B..  17  MaiL,  B67 

Stt    ClBIS     UKSSB    PlUMB— E»nr  WBS- 
ATtON. 

St*  Cuu  nmBB  PoraiBiioir,  Orsbb  a> 

CXDIIRA£  Cone  IB  TO— COSIB. 

rSe*  FBAonoB— Cim  Casbb— Corb. 

[I.  I^  &,  IS  Calo.,  108 
pet  Cabis  inn»K  Putt  CoimaiK,  Psic- 

tiob  ov— cobtb, 
jSm  Gabm  dhdkb  Bight  o»  Sitit— Cobib. 
Sir  Cabib  uhsbb  Sbcubtft  tob  Costb. 
'S*»  8ma£l  Caubb  Coimr,  HonrBBiir— Jv- 

sKDionoir— COBM  .  d  Hftd.,  lOS 

Stt  Smjjj.  Cmn     CovKT,   FBEBisBinrr 

TownB— PBAtrriM    Aim    Pboowhibb— 

QCHBBAL  Casu  I.  Xi.  B.,  6  Cftlo.,  418 
,8tt    CiBBB     inrDBB    SncrAL    Affbal— 

Ot^xk  Ebbobb  db   Law   ob    Fkocb- 
'  stTBB— Costb. 


— ^^  in  Criminal  Conxt. 

Set    APPBAt   »     CUIOIIAL    Cabbb— Cxi- 

KiHAi.  Pbocbdcbb  Corn. 

[I.  li.  B.,  ao  Cala..  687 
Becoreiy  of,  when  taxod. 


Se*  CoKHiHtioH— CiTiL  Cabbb. 

[IS  B.  1..  B.,  Ap..  4 
Stt  LnaiATioK  Act,  117T,  akv .  64. 

CJ.  L.  B^  S2  CU&.  048, 068  note   | 


COSTS — eoaiiMud. 

I.  SFSGIAL  CASKS. 

X  AlMtad  rait— ZtioU  </  j>l«V 

tiff—Cett  of  iattrloaUory  orier  in  oineai  rati — 
(?»»«  PnMndmn  Codt,  1669.  «.  fliO,  SM.— Diia«r 
■.  810  and  296  of  Aa  VIII  of  1869,  tbe  TeinMUta' 
tireot  tlie  deceawd  pUint^  in  an  abated  mit  bliabl* 
for  ctnti  of  iateclocntorf  otAen  in  the  anit.    Hahviv 

AU  AJABB  KsAX  v.  UOBBMfOODBBir 

[Bonrke,  O.  C,  1S4 

9.  ■ Abatod  Rppeal— JiaoM  o/  af 

SilUmt — No  appUeaiion  for  nAttUtdiom — C«nl 
Toctiwr*  Cod*  (Act  I  ofiSn),  .«.  5S%  86S,  5M 
aftd  866.— tir  Mittbb,  J.  (aASTH,  CJ^  dmbifnatt, 
— Ifotvlthitanding  that  ■.  6S3  of  tbe  C«da  of  GvO 
Prncednre  doet  not  espnmlj  direct  tlutt  the  w<n4 
"  plaintiff"  occnning  in  a,  866  ihall  b«  held  to 
include  an  "  ai^llant,"  jtt  the  power  eonfemd  bj 
(.  866  on  the  Court  of  original  jniiidictitai  to  award 
oorta  again«t  tbe  eetate  A  a  deoeaaed  pUntiff  ti»j, 
by  analogy,  be  taken  to  be  «onf  erred  on  the  AppcQata 
ConiL  LakJimibai  t.  Balhritkna,  I.  L.  M.,  4 
Boat.,  804,  follcnred.  Bajxobbb  Oabbb  «.  Cbdir>bb 
Kaxt  Sassbi,  .  L  Xi.  B,  8  CaJo-  440 

[10  C.  I^  B,.  487 


for  ai 


t,tlM 


defendant  faleely  denitd  Ui  fidociaTT  p 
wai  ordered  to  p^y  the  whole  ooati  of  the  eoK  np  to 
and  iDclndtng  tbe  coita  of  an  appeal  to  the  Prirj 
Cotineil  withont  regard  to  the  reenlt  of  theaooovnL 
HuBBOTATa  Bai  v.  Ksishva  Kvkab  Bakssi 

[L  I,.  B.,  U  Calo.,  147 
I..  Bq  18 1.  A.,  US 

4  —    Admimty   or  Tlo*-Adnil- 

ralty — Praeliee — Appeal  from  orifiaal  tidt  i> 
txtrtiit  of  Admiraltg  or  Viee-Admiralty  jtritdie- 
tion — /acreoMtf  cori*  eaattd  ijf  ixctttm  bail  la 
tctlragt  osM.— In  an  actirin  of  ntvage  in  wluchaihip 
wai  arrested  and  tbe  bail  ulied  for  wai  found  to  be 
eicmire,  the  Conrt  held  that  the  proBoventa  mnet 
pay  to  tbe  impngnanta  the  coeti  required  by  ti«  bail 
being  exce«DVe.  Tin  George  OordOM,  L.  S^  C 
f.  D.,  46,  f uUowed.  Where  an  appoJ  wm  held  to  lie 
nnder  the  Bi^  Conrt  Charter  and  the  Letter!  Patait 
fran  the  ori^nal  aide  in  the  eierciae  of  Admiralty 
or  Vice- Admiralty  jnriediction,  and  the  procednre 
waa  mainly  governed  by  tbe  Civil  Proeednre  Code, 
the  nanal  practice  aa  to  eoati  onappeal  waa  followed. 
Im  tbb  kattbb  o>  tsb  Ship  ■>  CaAKFiOH  " 

[I.  I^  B.,  17  Cato,  84 

B.  Contolidatien   of 

two  nparate  talvage  claimM — Separate  eatt*. — 
When  two  eepaiste  ulvage  action*  are  coDBclidated  at 
the  inatance  of  the  oimmon  tmpngnant,  and  no  order  ia 
made  giving  the  condaet  of  both  to  one  plaintiff,  the 
piomoventi  are  entitled  to  aeparate  OMta.  Practice  of 
the  Conrt  followed,  and  eeits  given  on  tbe  ordinary 
ecale  provided  for  in  the  ralct  under  the  Civil  Proce- 
dure Code,  and  not  under  the  eehedale  relating  to 
Vice  Admiralty  actions.  In  isa  vattbi)  op  tbs 
Stbaxbsie  "  Dkacbbbibls."  Tbb  ■■  BBTxiBrsa  "  s. 
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DtOSST  OF  CASES, 


OOBTO-eonlinuid. 

1.  SPECIAL  CASSa— conhiMwi. 

TH«    "  DBiOBBHMM."      ThS    "  HUOHM  "    •.    THI 

"  DucaBBTiLS  "  .        .  I,  Ik  B^  27  Cola.,  860 

a. Appeal  —  Apptal    irreff»larly 

irtmght  «/t«r  time  hat  btt»  granted  lo  apply  to 
original  Co»rt.— Certwn  objection* were  Uken  in  sn 
eiecntiMi  proc««dinfc,  vA  the  Jadge  before  whom 
the  DbJectioDi  ««•  beard  pwwd  an  order  dispurinr 
of  the  objecUoDi  mts  u  to  two,  which  he  decided 
lie  had  no  Jnrlidiction  to  entertain.  The  objector 
tfa«Q  made  a  ipecial  application  to  the  Judge  to 
obtun  time  to  make  ao  application  with  reference  to 
theae  objectloDi  to  the  Conrt  from  wMch  the  decree 
had  been  bauferred,  and  accordingly  time  wai 
granted  him  to  do  ao  i  bat,  instead  of  applying,  the 
objectOT  preferred  an  appeal  W  the  High  Court  againit 
(he  order  of  the  Jndge  diepoeing  <A  the  objectioiu. 
The  High  Conrt,  im  Wring  the  appeal,  made  the 
appdlanl  pay  the  corti  of  the  appeal,  disapproving 
■h^ngl}  of  the  conne  taken  by  the  objector.  JasSOd* 
Kosx  tk  Lm>  HoxTSAoi  Banx  o>  Irou 

[L  I-  K..  8  Calo,  816 
U  a  I..  B..  848 


11^  appeal— Applieatioit  to  High  Comrf*  tmpertif 
teadeute  Kkt»  appeal  lay.—i.  nil  wae  appealed  to 
the  Jndge,  who  remanded  it  to  the  lower  Coort  for 
re-trial  i  the  lower  Conrt  ^imiiaed  the  raiL  He 
plun^  then  preeoited  a  petition  (o  the  High  Conrt 
prajing  that  the  order  of  the  Jndge  remaining  the 
■nit  iuk;ht  be  let  adde  nqder  the  proviuona  of  a.  36. 
Act  XxIII  of  1861>  OD  tjie  gnmnd  that,  as  the  valne 
of  the  property  ia  nit  wai  admittedly  more  than 
R5,000,  the  Jndge  had  eze^ed  hii  powen  in  hearing 
the  appa^  The  High  Conrt  held  that  it  had  no 
power  under  i.  S6  of  Act  XXIII  of  1861  to  entertain 
the  applieation,  ai  it  was  open  to  the  petitioner  to 
preeent  an  appal  agunit  the  order  of  (he  Jndge 
remanding  the  nit.  and  that  he  laatt  proceed  by 
way  of  appeal.  The  pluntifl  baviog  appealed,  the 
Older  of  the  Jndge  wa*  let  ande  ;  but  it  waa  held 
that  by  reaion  of  bia  lache*  the  plaintiff  wai  di«> 
entitled  to  hia  ooata.     Tuxn  ALi  e.  Saaddt  Au 

16  IT.  W.,  187 

8, Corttufneeetifd 

appellant  r^iued—Failure  to  prove  e^mlueivt  titlt 
tchnt  tet  ap.— The  cnta  of  the  appeal,  thongh 
mcc«*rfnl,  were  refnied,  beeanae  the  defendant 
appellant  had  aet  np  aa  bia  defence  an  exclnnTe 
title,  wUcb  he  had  failed  to  ptorth  Laoixibwaa 
Swaa  e.  Habowas  HoMitn 

[L  la  &.  18  Oalo„  ass 
X^B.,18I.A,48 

Diemiiittl     o/ 


appeal — Time  ooe%pied  im  hearing  qfpreli 
oijeetion  to  appeal,— An  appeal  waa  dumiaied  witlk 
coata  notwHbitondins  that  almoat  the  whole  time 
occupied  in  the  hearing  of  the  eaie  on  appeal  waa 
taken  up  by  the  argument  on  a  preliminary  objec- 
tion (liat  no  appeu  lay  wludi  waa  takm  by  the 


L  SPECIAL  CABES—om^'mmA 
napondentiand  waa  unanoceiafnL    Tooun  HonV 
DuBBi  V.  SusKTi  Daeaii 

[E.i..B.,a6CBii>..8ei 

8  O.  W.  Xr^  847 

lOi    Attonuiy  und  eliant— ..l^or- 

ney't  lien  for  ooelt — Comprom***  ^  $nU  by  parHtl 
— Collano», — WlureUMpattiea toKnit  came  to* 
compTomhe  between  thetudrea  witboot  the  know* 
ledse  of  the  fUntiS'i  attonMg>,  wbm  tb*  rait  waa  at 
■noh  a  (tage  tiiat  H  did  not  appear  thkt  the  plaintifl 
waa  entitled  to  remrer  anjthh^  and  time  waa  no 
proof  that  he  wa*  to  recdre  uything  from  the  defcn- 
dant  on  the  eompromiae,  or  that  the  oomOToniiae  waa 
not  a  iooif  Jlde  aat, — Meld  the  plaintuPi  attorney 
wai  not  entitled  to  ^ve  the  comprvwiae  *et  aaide,  on 
the  ground  that  he  n^ht  thereby  be  deprived  of  hia 
«>(ta.  A  clear  ca«e  of  fraud  uid  oollniion  mnit  be 
made  mt  to  entitle  the  attomt^  to  the  interfe>aie« 
of  the  Court.  Tturuimr  DcTi  tk  HATmaum 
DOBBM    .  .         .         ..18B.L.B..1X0 

IL  Oempramiee     of 

*nit  bg  fartiee  onl  oj  Conrt,  mOioai  knowledge  ^f 
attomege — Taxaiion  and  pagwtent  rjfeorif.— After 
the  flliog  of  the  plaint,  a  rait  waa  compromiaed  oat  of 
Court  by  the  partiei  without  the  intervention  or 
knowledge  of  the  attomeyi.  The  plalntaJTi  attorney 
applied  to  hia  client  for  paymmt  of  onati,  and  on  Ina 
refnaal  to  pay,  he  apphad  to  the  Conrt  that  hia  bill 
■bonld  be  taxed,  and  that  hia  clioit  diould  thereupon 

Sy  it,  and  the  Court  graidedtheapplication.  Ibwab. 
lAKDKa  Dost  c  Isitax  Csamsba  Oaoaa 

[8  B.  L.  B..  Ap.,  19 

la. Order   directing 

elient  to  pag  eoele. — It  if  not  the  practice  to  make 
an  ixder  directing  a  client  to  pay  hia  attorney  the 
costi  of  suit  when  taxed.  Bnch  an  order  can  <Hily 
be  made  in  a  regular  nit  by  the  attorney  against  hu 
client.     Domrs  «.  Biuuk  Axlt 

[LlkB..7Cftlck.401 

la- 


-  -  -  Bnitfori j„ 

— Saeoutfnt  flttintifft  eoett  allowed  between 
attomeg  and  olienL — In  a  eaae  against  a  railway 
oompaDy  for  damages,  where  dantues  wve  given, 
coita  were  given  between  attorney  and  client  ao  m  not 
to  exhaust  the  damagea  or  the  greater  porHon  thereof. 
Kaii  IbsuxBailwat  Cq.  v.  Eaui  Dabs  ]fooEBk- 
LIhB.,SeOalc^4e6 

'    and 


14.- 


-  Mortgag 


jagor  t 
mortgagee.— Wherein  a  mortgage  deed  the  mi 
gagee  covenanted  to  re-oonvey  on  bong  paid  prin-  - 
cipal  and  interest,  and "  all  coata  and  chaq^  aa 
between  attorney  and  client, "  and  the  mortgagee,  fat 


award  him  coata  as  between  attome;  and  cliant, 
Camroas  Coohab  CEAmBna  o.  Saata  Ceuvsib 
CsATiBBjn  .        ,  1  lad.  Jar„  TSl.  &,  a^ 

IS. Sedemption,  8nU 

for — Cottt  Mwesa  partg  and  pttrlm^-Praetiee,~- 
In  a  nit  npon  a  mortgage  of  certam  property.  A, 
who  had  putchased  the  property  in  qaeatkn  nbject  to 
the  nustgage  sued  upon,  in  esecntiim  of  a  deoe* 
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DIQEsrr  OP  CASES. 


Dpnn  uotber  mortgage,  paid  off  the  kmoiitit  dne 
to  the  pUintiff  tor  principal  aad  intereft,  and  applied 
to  ttis  Court  that  he  might  be  nude  a  party,  and  that, 
upon  hie  paying  the  plaintiff  the  coita  c^  the  tali 
to  be  taxed  ai  between  part;  and  part;,  the  pluntiff 
^old  be  dlrwicd  to  re^onfey  the  property  to  him 
free  bom  all  cnennbraceM.  Said  ihilt  the  practice 
wai  to  make  the  ooate  In  nich  ciimmetance*  payable 
aa  between  atbmey  and  dient>  and  not  m  between 
party  and  party.  Obboi  Cmubk  Smr  v.  Disbhdbo 
NitH  UvLLioK         ,        .        .  8  C.  Ik  B.,  487 

16.    Chaagt  nf  aUor- 

«Wy«  i«n'v   '  P'^^i'V  *«' — Cottt  qf  botk    attor- 


tomcye  during  the  pendenc;  of  ■  mit,  there  b«ng 
no  eipreM  agreement  u  to  the  Argt  attorneyi  corti, 
it  wu  iteZd  that  the  Kcond  attorney,  on  recovering  the 
ccfta  ol  both  attorneys  from  the  client  after  notice 
tW  the  coil*  of  the  Bret  attorney  were  onpdd,  did  m 
on  behalf  of  tha  flret  attorney  to  the  extent  of  hie 
dare  ot  the  coti.     Ob&  «.  Noxibdba  If  aih  Sir 

[LUB.,  10  Calo.,  888 


17. 


—  AgrttMtiU,  at    i 


eoHi  betitttk  attonut)  and  elitnt — Cha»gt  ofatlor- 
lug — Eight  ofattor»ay  to  kit  taxad  eottt. — When 

F,  an  attorney,  agreed  to  eondnct  a  (oit  for  hil  client 
and  to  accept  (1160  for  hia  peraonal  Hinicei,  aod  not 
in  reepect  of  ont-of -pocket  ooatgandconaul'a  feet,  and 
in  the  evait  of  hli  client  being  tneceMful  to  recover 
hia  full  ooata  from  the  oppoiite  party  and  to  refnnd 
the  11160,  it  waa  htld,  npon  the  client  deuring  to 
change  to  anothfi  attorney,  tbat  he  conld  do  ao  npon 
payment  to  f  of  tuataiedcoet*.  OBAagia  JalUDiB 
V.  If  A8BI&CIIDIII  UlBTBT    .  Z  Ik  Bi  &S  Oftlo.,  789 

Stt  BuABZA.  Edius  Hum  e.  Kdmuh  KvitiM 
MiTTU  ....  4  aw.  IT.,  767 

1&  ■ — — Iiitn  afattomtg 

fbr  eottt — Applieiditmfor  cotlt  to  be  paid  oaf  qf* 
mouty  in  iandt  of  rtceivtr  in   tit  tnit—Fraatict. 

—The  attoroej*  Iot  the  pluntiff  claimedallen  on  the 
amonnt  in  the  handa  of  the  receiver  of  the  Conrt 
to  the  credit  of  the  plaintiff  in  a  partition  ainlt,  for 
the  coaita  of  the  tnit  which  had  been  aecnred  by  the 
depoait  with  the  attomeya  of  the  title  deedi  A  Uie 
plaintiff'B  family  dwelling-home  which  formed  a 
pxrtion  of  the  property  auld  by  the  receiver  nnder 
the  decree  in  the  auit.  Seld,  on  anapplication  by 
the  attomrya  for  payment  to  them  of  ancheoate,  that 
the  lien  conld  not  be  given  effect  to  in  anmmary 
proceeding*  of  thia  natnre,  but  abonld  form  tha 
■object  01  a  regular  auit.  &cept  in  tuch  a  (uit,  it  ia 
not  the  practice  of  the  Court  to  make  any  order 
for  payment  of  coata  between  an  attorney  and  hia 
client.  DommnY.  Snuinm  Allg,  I.  L.  S.,7  Cale., 
401,  followed,  HiBoioui)  ZosVBvnsm  v.  Hi- 
uovKED  N oosooDsiaif      .  I.  Ii.  B.,  ai  CalB.,  B5 

18:  ; Attomts't    Uin 

for  eetii — Gantral  jnriidietion  i)f  Sigh  Canrt  ovtr 
all  nitori — Conproniitt  bi/ pariitt  tnthoat  knoio^ 
ledgt  of  alfomey-  Lian,  Sotict  af. — Tlie  decree 
obtained  by  the  pUiutifl  In  (hij  tutt  ma  ntiaAad  bf 


COBTB— ^oafiiMAl. 

1.  SPECIAL  GASXS-co.fiaM.1. 
defendant  behind  the  back  of  the  plaiutifTa  attorney, 
altbongb  he  had  notice  of  the  1^  for  ooeta  of  the 
plaintilPa  attorney.  The  plaintiff'a  attonieir  there- 
upon applied  for  an  order  npun  the  plaintiff  and  the 
dofmdant,  or  either  of  them,  to  pay  hia  ecata.  Seld 
the  High  Conrtrhaa  general  juriadictlon  over  its 
eoitoiB  I  that  although  a  detenAHit  haa  the  right  to 
eompromiae  with  a  plaintiff  without  the  knowledge  of 
the  plaintiff'a  attraney.  audi  eompromiae  mnxt  ba 
made  with  the  honert  intention  of  endine  Hie  litiga- 
tion, and  not  with  any  design  to  deprive  Hie  attorney 
of  hia  coata,  and  he  canned  make  a  payment  to  the 
plaintiff  under  that  oompromiae,  if  he  haa  notice 
of  the  Hoi  ira  the  coata  of  the  pluntiff'*  attorney. 
Ehiiitib  Kbieto  Hittbb  v.  SaUit  PnoBmnro 
OsDu    .  .        .LZi.B.,aSCalo,BS7 

S  C.W.ir..606 

ao AUort^t  eottt 

— SunHnargjnritdictiM^Collntive  and  framdnUnt 
compromitB  to  dtprivt  attomtj)  of  hit  eottt— Com- 
prevtitinff  tnit  aithant  knomltdm  of  atiomtjf. — An 
attorney  applied  for  an  order  that  the  plaintiff  and 
the  defendant,  or  either  of  them,  abouM  pay  to  lum 
hia  taxed  coata  on  the  groond  Uiat  they  btA  frandn* 
lently  and  collnairely  compromiaed  the  auit  with 
the  object  of  depriving  him  of  hia  ccata,  Stld  thai 
in  caaea  of  thia  kind  where  chai^ea  of  fraad  and 
cottuaiun  are  made,  it  la  inconvenieot  for  the  Court  to 
diapoae  ot  the  iMQoa  on  affldarite  alone.  Seld,  alao, 
that  it  ii  not  the  practice  of  the  Court  to  intofera 
miDinarily  between  attomeya  and  their  client*  aa 
rcgarda  cUinu  for  ooata.  Khttitr  Kritto  Hitler  v. 
Kallg  Protonma  Qhote,  I.  L.  B.,  3S  Colo.,  887, 
diaacDted  from.  Buuraux  SiBOwaii  e.  BiicsBo 
[L  Ii.  B.,  a?  Cslc,  200 
A  O.  W.  IT,  208 

ai.    Airard — Application   to  fit 

an  amird—Aot  VIII  of  18S9,  t.  357.— Whew  an 
application  nnds  a.  837,  Act  Till  of  1S69,  waa 
conaidered  aa  a  ragular  auit,  the  Judge  waa  right  in 
decreeing  ooata  aa  hi  a  regular  lait.  Kor  Phiyaitatb 
CBOWSBBI  «.  PXABAHA  Chahdu  Boy  Chowdhkt 
[aB.IkB..  A.O.,a4S 

S.  C.  VaxovtXM  Chowsbbi  v.  BufUHmr 

[U  W.  B.,  104 

B9.  BombA;  Wnor'B  Aot  (XX 

of  1884)— 5«j{  to  rtaavar  eottt  of  proeeedingt 
nnder. — An  action  brought  to  recover  coeta  of  pn}- 
ceedinga  held  under  Act  XX  of  ISOi  ii  not  mun- 
tdnahle  when  the  Court,  before  which  anch  prooeed- 
iuga  were  taken,  haa  made  no  order  aa  to  the  payment 
of  aucb  ooata.  Kabib  T1j;u>  Bakjih  e,  Mabado 
TAUS  SziwAJi  .    L  L.  Bh  a  Bom.,  SOO 

SS,  Certlfloata  onder    Act  XIi 

of  1668— Cotfi  of  oppoting  grant  of  eertifioalt.— 
Where  the  widow  of  a  deoeaaed  proprietor,  aa  the 
guardian  of  Ina  minor  ton,  pnt  in  a  petitjou  for  a 
certificate  nnder  Act  XL  of  1868,  in  which  ahe  re- 
preaented  that  ahe  waa  in  poaaoaion  of  the  whole 
of  the  deeeaasd'i  property,  apecifying  »  partienlar 
pa^;unnah  and  ita  apportenancca, — Mild  that, 
thoogb  the  iSd  dot  expreaaly  aak  for  a  oartifleate  to 
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(    181»    ) 


DIOESrr  OF  CASKS. 


COBTB—otinliitutd. 

1.  BFECIAL  CASB3— 0(W<tMMdL 
auuge  tbe  paitieabf  per^fomiBb  named,  u  hat 
peCitiun  wu  lo  woided  m  to  obWn.  and  had  the 
effect  of  obt^nlug,  a  certificate  of  that  (enor,  ihe 
mart  be  held  liable  for  the  coite  of  a  party  entitled 
to  object  to  the  giant  of  nich  a  certificate^  and 
appealing  mth  a  view  to  ita  amendmeat,  Fii>A 
Uoinoi  V.  KKUOOBooimiiA      .    0  W.  B.,  M9 

S4,  C<>niStor—Cetitofi»ctttisa- 

tiOK  iido  eond»et  qf  amee»~FoKtr  to  award  aoitt, 
— tlpcm  the  application  of  the  Collector,  who  waa  a 
part;  to  B  mit,  an  enqnic;  waa  hdd  b;  the  Suborn 
dinata  Jndge  into  the  condact  of  a  CtiU  Conrt 
ameen,  who  had  made  a  loc^  inveMlgatioD  in  the 
■uit.  The  ameen  waa  acquitted,  and  the  Collector 
ordered  to  pajr  hi>  ooeti,  inctnt^g  rakll'i  feea 
Meld  that,  u  In  the  caie  of  ndaoeUiinaoQ*  praceed- 
iogg,  the  Ciril  Court  wai  competent  to  awud  inch 
eoeti  ag^mt  the  Collector.    Iv    lEi    kattib    of 

COLLIOTOB  01  TiBBOOT  .      14  W.  B.,  880 

SB. Compftniea  Act  (Aot  Tl  of 

188S>,  ■.  169  -Eatraordinan  po«er  of  the  Comrt 
nmd»r  tht  Oomponitt  Aet—Sxamiitalio*  ^  wttaoit 
— Co4lt. — Certain  peiwrni  nmneeted  with  a  company 
thai  in  conne  of  liquidation,  who  were  also  aome 
of  the  defendanta  In  a  pending  mit  brought  b;  the 
Mmpanj  (and  rerited  ntbeequent  to  the  order  for 
winding  ap  b;  the  offldal  lii^nidator)  tea  an  acconnt 
knd  for  tu  recoTery  of  certain  nnu  alleged  to  have 
been  paid  to  the  promaten  of  the  oompauj,  haTing 
becD  examined  under  an  order  obtained  under  a,  163  of 
the  Companiee  Act,  IBBS,  applied  through  tbcir 
eonnid  for  cstte  incorred  on  each  examination. 
Said  that  no  order  aa  to  neh  ootta  could  be  made. 
In  tsb  luniB  oi  ikb  Jjtpux  Conpuma  Aoi^ 
18BS,  us  nr  thi  lurm  or  T.  V.  Bbowb  k  Co. 
[I.  L.  B.,  14  Calc,  S18 

96.  Co-BbATtT»—Separattniltfor 

tkart  of  rent, — Each  of  two  aharritolden  In  a  talnkh 
■ned  leparately  for  hii  ihare  of  the  rent  due  from  a 
tenant  who  held  under  one  kabaliat.  Held  that  no 
mere  coats  were  to  be  awarded  to  the  plaintiJIli  than 
if  they  had  ened  jrintlj.  Priw  HOK«jt  aiaoH  o. 
Qazi  .    a  K  I..  &.  A.  O.,  837  :  U  W.  H.,  970 


COSTS— 0Mfi'»Bn2. 

1.  BPBCIAL  CASKS— eoaimmd. 
■ufflcient  to   ooTa  the   ooita  of  their   ^tpeaitng. 
Baicfurz  Kobb  d.  Kalem  Csvbx  finaH 

[14W.R,»4 


97.  - 


TrofartA    dt- 

fattdanU — Bnitfor  eontributum  aaaiiut  co-ihareri. 
— When  co-iharen  who  have  paid  their  ihare  of  re- 
venue aMeeementi  are  made  defendanti  in  a  mit  tia 
eontribntion,  together  with  other  co-iharen,  whoae 
proportion  waa  paid  by  the  pl^ntiff,  the  defendajita 
who  Iwve  |iaid  are  entitled  to  their  coat*  of  appearing, 
etc,  notwiUutaoding  that  tlie  plaintiff  may  bare 
made  no  cUm  agunit  them,  but  hai  joined  them 
merely  for  the  Mke  of  coofomity.  Qouk  Axjud 
Sbah  •■  Bbhaxk  Lali. 

[ICanilt,  889  : 1  Har,  600 

98. Pro  fomi  de- 

Jiudamli—Suit  for  partition. — Where  co-aharen 
were  made  conaenting  defendant!  only  tn  order  to 
plaintifFi  obtaining  a  complete  decree  for  partition, 
it  waa  held  that  pluntiff  ought  to  pay  the  oo.el«ren' 
Gorif,  wbidb    lunvereri  loonld  be  b  uuU  inm. 


biUion  afainrt  coihartrt,  t 


n  of  wkom  otdjf  • 


vmue  dne  by  other  eo.*hareia  to  eare  the  eitate  from 
mIb,  and  then  brought  a  luit  for  the  balance  of  tha 
reTenue,  after  deducting  hi*  oigi  share,  ag^nit  all  the 
Dviharne,  the  lower  Court  made  the  pl^atlft  pay  the 
eoet*  of  the  defendant,  who  had  not  made  default  ia 
payment  of  revenue.  Seld  that,  since  the  pay- 
ment by  the  pluntiff  of  the  foil  amount  of 
reTenne  wai  an  act  whEreby  all  tlie  shareholder* 
benefited,  inasmuch  as  the  mere  payment  of  their 
respective  shares  by  the  shareholders  who  did  not 
de&nit  would  never  have  protected  the  estate,  tha 
plaintiff  was  aititled  to  get  th*  cxMts  of  Ms  suit 
Bgainrt  all  the  *l»reho]den,  to  be  levied  from  thm 
In  the  proportion  of  thrir  respective  aharta  iu  tha 
estale,    Badei  Jibos  Hniona  c.  Pobioko 

[9Hiv,ia9 

80,    DsfendantB— ComIiui<  randtr- 

•M  Agn  liablt  to  eottt—Cotfi  ffiv&m  lo  plaiif 
tiff,  tko%ak  tmit  U  ditmititd. — A  defendant  who, 
although  ua  ha*  a  good  defence,  has  by  his  conduct 
induced  the  plaintiff  to  sut  him,  may  be  made  liable 
for  the,  plaintiff's  coaU,  though  the  mit  be  dismissed. 
Lau^ah  BsnawAiT  Doaa  «.  Axbab 

[1  Ind.  JnT„  IT.  8.,  390 

81.  CoHdvel   nnder' 

ing  them  liabU/or  eaiit — I>^sndatU  rtjiutd  eatti, 
thoitgh  elaim  agaitui  kim  diimimd. — ^Where  a 
party's  admiidan*  and  conduct  induced  the  mppori- 
tion  of  his  liability  for  a  clvm,  the  Court  reused 
>iim  his  coats,  although  the  suit  against  him  founded 
on  rnch  cUlm  waa  wsmieaed.  BBUHAnTH  Boy  v. 
QoLirox  Cbdhdbb  Bbot  .    16  W.  R,  848 

89. VunteeMMorji  atid 

nnmce*Mffiil  dtftuee  i»  morlgagt  nit. — Suit  on  b 
mortgage  againit  A,  the  eiecntriz  under  the  will  of 
the  mortgagor  and  entitled  to  a  life  estate  in  the 
property.  B,  C,  and  I),  the  revatioDers  under  the  will, 
were  also  joined  as  defendants.  They  pleaded  that 
they  were  not  necessary  partiei,  but  joined  A  in 
dispating  the  olaAm  in  suit.  The  Conrt  below 
decreed  the  cl^m  in  fnll  with  costs  agunat  A,  but 
diemisaed  the  suit  with  costs  as  aK^ost  B,  C,  and  D. 
Seld  that,  if  the  revenbners  had  oonflned  their 
defence  to  merely  pleading  that  they  were  unneces- 
sary parties,  the  decree  of  the  lower  Conrt  could  not 
be  questioned  t  but  they  having  diepoted  the  plain- 
tiff's claim  iu  common  with  A,  and  having  beai  nn- 
succossful  tberdn,  the  proper  order  for  costs  would 
be  to  award  them  pleader's  fees,  not  upon  the  full 
amount  of  the  dum,  but  npon  one-half  of  that 
amouut.  Taba  Fbobubbo  MnzHSBJiB  d.  Satibb 
Chavsba  SmaH  .    AC,  W.  IS.,  90 


-Umte- 


conduet  nf  (fo/nsdcHiJ.— Wtwe  the  pi 


«;oi 
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COSTS— eimtinted, 

1.  SPECIAL  CASES— CMtMMif. 
apOD  another  mortgmge,  pud  off  the  ■moant  dee 
to  the  pluntifl  for  principal  and  intereit,  and  applied 
to  the  Court  that  he  might  be  rnsde  a  part j,  and  th>t, 
upon  hii  paying  the  plaintiff  the  cuiti  tj  the  rah 
to  be  taxed  ai  between  party  and  puty,  the  plaintiff 
(boutd  be  directed  to  re^oonvey  the  property  to  hita 
free  team  all  encombrancea.  Held  that  the  practice 
wai  to  make  the  coats  In  nt^  circanut&ncM  payable 
M  between  attoniey  and  client,  and  not  *i  between 
party  Md  party.  OBBOI  C^lrxx  Bur  v.  Diberdbo 
Hits  Hitllick         ,  =  *»  »   -r,    «>fr 


16. 


.  8  C.  I..  B.,  487 

-  Change  qfaltor- 


««yi  dmring  a  pending  tail — Cottt  of  hoti  atlor- 
ntj/M  reattMtd'  bit  ikt  iteond  attomty — Attomeg't 
lie*  for  coiU. — Caae  In  which,  open  a  change  of  at- 
torney* during  the  pendency  of  a  niit,  there  being 
no  ezpren  agreement  ai  to  we  flrit  attome/i  corti, 
it  WW  keld  thai  the  aeiyiud  attorney,  on  recovering  the 
nut*  of  both  sttcmeya  from  the  client  after  notice 
^t  the  cQitaof  the  firtt  attorney  were  onpaid,  did  id 
«n  behalf  of  the  first  attorney  to  the  extent  of  hii 
■tare  of  the  ccsti.    Oxs  e.  NoBiiniaA  Nath  Sib 

[LUB.,  localises 

17.     ; A^rttmeni,  «    to 

eottt  b*tv>t»»  attomty  and  eliamt — Chaise  o/attar- 
itty — Bight  <tf  attomtg  to  hit  taa»d  eottt. — Wher« 
Ti  an  attorney!  agreed  to  condnct  a  nit  for  hi*  client 
•nd  to  aeeept  H160  for  hie  pereonal  Mnicei,  and  not 
In  reipect  of  ont«t-pocket  ooati  and  cooitiel'i  f  eei,  and 
in  the  event  of  bii  client  being  iuccenful  to  recover 
bii  fnll  ooatt  from  the  oppoiite  party  and  to  refund 
the  HlCiO,  it  wBi  ktld,  npon  the  client  deuHng  to 
change  to  ancther  attorney,  that  he  coald  do  to  npon 
paymeat  to? otluBtuedcoiti.  Qhibsbi  Jnusis 
«.  NasBiBUiisiK  MisiBT   .  L  li.  B.,  S6  Cftlo.,  760 

Set  Basabta  Kdiub  Hithk  v.  Kubbuk  Kuifu 
UiTTiB  ....  4aW.ir.,T67 

1&  £•"»»  ofattoney 

far  aoilt — Appliealion  for  cett*  to  it  paid  out  of 
moneg  in  handt  of  rtceinr  in  tht  t»it~Praetie», 
— The  attomeye  for  the  pluntiff  chumedalien  on  the 
amonnt  in  the  bandi  of  the  recover  of  the  Court 
(o  the  credit  of  the  plaintiff  in  a  partition  nit,  for 
the  coefe  of  the  nit  which  bad  been  aecured  by  the 
depoiit  with  the  attorney*  of  the  title  deedi  of  the 
pluntifCi  family  dwellinfr-honie  which  formed  a 
portion  of  the  property  lold  by  the  reearer  nndcr 
the  decree  in  the  nit.  Seld,  on  an  application  by 
the  attorney!  for  payment  to  them  of  nchooete,  that 
the  lien  could  not  be  given  effect  to  in  nmmary 
pTDceedingi  of  thii  nature,  but  ihoutd  form  the 
mbject  of  a  regular  nit.  Kiecpt  in  nch  a  toit.  It  ii 
not  the  practice  of  the  Court  to  moke  any  order 
for  payment  of  coitB  between  an  aitomey  and  hit 
client,  Domvnv.  EmaKm  Allg,  I.  L.  B,.,7  Cole., 
401,  followed.  UiBOioas  ZosraiTDDSBii  e.  Ha- 
BDHioi)  Ndoboossiis      .  L  Ii.  B.,  SI  Oslo.,  80 

le. AUomtf't    lit» 

for  eottt — QeneraljnTitdietion  of  High  Court  over 
all  tuitort — Cotnpromitt  hy  parliet  mithimt  kncic- 
ledge  of  allometi-  Lieu,  Sotiee  of.— Tita  decree 
obUined  by  the  pUintiS  in  thii  luit  wai  Mtiafled  by 


C08T8^«D«MiMM(f. 

1.  SPECIAL  GASKS-cM^Meii. 
defendant  behind  the  back  of  the  plainUlPe  attorney, 
although  he  had  notice  of  the  lien  for  coata  of  the 
plaintifPi  attorney.  The  plaintiff's  attorney  thoc- 
upon  applied  for  an  (order  npon  the  plaintiff  and  the 
dotoidaat,  or  either  of  them,  to  pay  hie  ocata.  Biid 
the  High  Court,  ha*  {{enenl  jnriBdlctloa  over  ita 
■uitoia  I  that  although  a  defendant  hai  the  right  to 
Gompromiae  with  a  plaiuUff  withont  the  knowledge  of 
the  pluntiff's  attOTney,  nch  compromiie  inn«t  be 
made  with  the  honeat  intention  of  endtng  the  litiga- 
tion, and  not  with  any  dedgn  to  deprive  Uie  attorney 
of  hi(  ooiti,  and  he  eaotiot  make  a  payment  to  the 
plaintiff  andei  that  oompromiee,  if  he  faaa  notice 
of  the  lien  for  the  coata  of  the  plaintiff*!  attuney. 
Ebittib  Existo  Urma  e.  Eu-iT  Psoannro 
Gbobi  .  .  .  .I.I..B.,aBCftla;.e87 
9  O.  W.  lr„60B 


sa  - 


Attoruej/'t  eottt 

— Summary  juritdiction — Collutive  and  franduUul 
aompromitt  to  dtpritie  attomeg  of  hit  coete — Com- 
promiting  tuii  vithoui  knowledge  of  aUomeif.-^Aa 
attorney  applied  for  an  order  that  the  plaintiff  and 
the  defendant,  or  either  of  them,  ihould  pay  to  him 
hii  taxed  coati  on  the  ground  tlut  they  Ittd  f  eanda- 
Icntly  and  collniively  compromiaed  the  suit  with 
the  object  of  depriving  him  of  hie  coiti.  Said  that 
in  caiee  of  tluj  kind  where  cbargea  of  fraud  and 
coUuiion  are  made,  it  ia  incoDvenient  for  the  Court  io 
diepcie  of  the  inua  on  affidavits  alone.  Held,  alio, 
that  it  ii  not  the  practice  of  the  Conrt  to  interfere 
nmmarily  between  attomeye  and  their  clienti  ai 
regarda  claima  for  ooat*.  Khetter  Kritlo  Mitterr. 
Kallg  ProtoMU  Qkote,  I.  L.  S..  26  Cole.,  8Sr, 
diMented  bom.  BaksoiiIi  Ssbowqii  v.  Bjucdio 
IL  Ii.  B.,  37  CkIo.,  ae9 
4  C.  W.  XT,  206 

SL    Awud— Application    to  JUt 

nil  of  1809,  t.  «S7.— Whew  an 

r  a.  837,  Act   THI  of  18G9,  wae 

conridered  ai  a  renilar  suit,  the  Judge  waa  right  in 

decrering  ooete  aa  k  a  regular  nit    Buz  Pbttjlvitb 

Chowdxbt  e.  Pbuakj.  Chindba  Bor  Chowvbbi 

[BB.  UB.,  A.  0.,S4e 

S.  C.  FuoKUE  Chowdbsz  e.  BuniHint 

I11W.B..104 

sa. Bombay  ICnor*!  Aet  (XX 

of  1864)— 5ai'f  to  reaovtr  eottt  of  proeeedivt 
under. — An  actjco  brought  to  recover  coita  of  pro- 
ceedingi  held  under  Act  XI:  of  IBM  is  not  maii- 
tdnable  when  the  Conrt,  before  which  each  prooced- 
ingi  were  taken,  lias  made  no  order  as  to  the  payment 
of  such  ooats.  Kabih  tUiUi  Baiuait  e.  Misuiv 
TAus  Shiwaa  .    Z.  Ik  B..  a  Bom.,  SaO 

as.  Cortlfloate  nnder    Aet  XL 


of  the  deceaaad*!  property,  specifying  a  paitieolu 
pergnnnah  and  its  appurtenaucea, — Meld  that. 
though  ihe  did  not  eipreialy  ask  for  a  oerliflcate  ta 


lizcdbyGoOt^Ic 


(    181»    ) 


DI0I3T  Of  CASES. 


COSTS-— oob(>m«<1. 

1.  BFECIAL  CASBS— oDMftMMdL 
auuge  Uie  {wrticnlkT  pergomuh  named,  u  hw 
petitiLm  wM  to  worded  u  to  obt^a,  and  had  the 
edect  of  abtunlngi  a  certificate  of  that  tenor,  ihe 
miM  be  hold  liable  for  the  ouetj  of  a  putj  eatitled 
to  object  to  the  grant  of  lacti  a  certiScate,  and 
appeaUng  witb  a  view  to  it*  amendment.  Frda 
U08SUIT  D.  ExAJOOxooHiruaA      ,    9  W.  B^  4BB 


S4.  - 


— 6pon  the  applieatiaa  of  tlie  Collector,  vlio  was  a 
party  to  a  rait,  an  ttiquir;  wa«  beld  bj  the  Bnbor> 
dinatt  Judge  into  the  conduct  of  a  OtU  Court 
ain««n,  who  had  made  a  local  {nveMlga&n  In  the 
■uit.  The  amoen  wai  acquitted,  and  the  Colleotor 
ordered  to  paj  his  ooata,  Inolnding  rakU'i  te«a 
Held  that,  w  m  the  caie  of  nuKcUaneoiu  proceed- 
tnge,  the  CHyil  Conit  wat  competent  to  awud  inch 
corte  ag^net  the  Collector.  I>  IHB  KATm  or 
CoLuoioR  OF  TnHooT      .        .    14  W.  B.,  SQO 

S6. CompftnlM  Aot  (Aot  Tl  of 

1889)>  ■■  19S—Sxlraordi»arj/  potior  of  Ua  Comrt 
•MJer  tkt  OompaiHt*  Ant  ~Sxamiitatio»  of  laitntn 
— Coilt. — Certt^  penoni  connected  wtth  a  eompanj 
then  in  oomu  of  lifiddatiim,  who  were  aln  aame 
of  the  defendants  in  a  pending  etdt  broi^ht  by  the 
Nmnay  (and  revired  nibee^nMit  to  the  order  for 
winding  up  by  the  official  liouidator)  for  an  Moonnt 
and  for  the  recoTCry  of  certain  enma  alleged  to  have 
been  pud  to  Uie  pitnuoten  of  the  company,  having 
becD  examined  under  an  order  obtained  nnder  •.  163  of 
the  Compaoiee  Act,  1882,  applied  through  thdr 
eoonadi  for  Ejsti  incorred  an  each  eramination. 
StU  that  no  order  a>  to  luch  ooite  could  be  made. 

Iir   TBM   lUTTEB  O*   IHI   IBDUJI     COKFUdBa   AOT> 

18BS,  un>  a  xsa  xumt  ov  T.  H,  Bbowb  k  Co. 

[I.  I..  B.,  u  caic.  aie 

96. Oo-ah*T«Tm—Separattn\Ufor 

than  of  mtf.— Each  of  two  eharefaolden  in  a  talnkh 
•ned  •epaiatel?  for  hie  ahare  of  the  rent  due  from  a 
tenant  who  held  under  one  kabuliat.  B«ld  that  no 
more  coeta  were  to  be  awarded  to  the  pluntitb  than 

PllBI  HOHAX  SlNOH  r. 

.,887:U'W'.B.,a70 


87.  


— When  co-*haren  who  have  paid  their  ihare  of  re- 

eontributjon,  together  with  other  co-iharen,  wbote 
proportion  was  paid  by  the  pl^ntiff,  the  defendants 
who  haie  paid  are  enUtled  to  their  costs  of  appearing, 
etc.,  notwithitajidlng  that  the  [daintifi  may  have 
made  no  claim  agalnit  tbemi  bat  bat  joined  them 
merdy  for  tba  sake  of  confonnity.  OoLUl  Axmmd 
Shah  v.  Bbhabt  r.j^T.T, 

[BC&nli..  889  : 1  Hay,  600 


Jindanlt — Suit  for  partition. — Where  co-sharen 
were  made  consenting  defendants  only  In  lader  to 
pUfaitilTs  obtaining  a  complete  decree  for  partition, 
it  was  held  that  plaintiff  oi^ht  to  pay  the  oo^haroi' 
cost*,  whichi    bowerari  ahonld  be  k  null  rami 


COSTS  —oatAiiuui. 

1.  SPSCIAI.  CASB8— oiwl^Hwf. 
■nfflcient  to   cotct  the   oosti   of  thrir    appearing. 


as.  8%itfbr  eotUri' 

bntion  againtt  eo-tiarart,  lomt  of  nkom  only  wen 
de^ulleri  impagmtttt  of  rttenua. — Where  the  plun- 
tiff,  one  of  several  oo-aharen,  paid  the  eharta  of  re- 
venue due  by  other  co^eharers  toiave  the  ertate  from 
■ale,  and  then  brought  a  eait  for  the  balance  of  the 
rerenae,  after  deducting  his  o-vm  share,  a^iuet  all  the 
co-ri«ms,  the  Iovpt  Court  made  the  plaintiff  pa;  the 
costs  of  the  defendant,  who  had  not  nude  default  in 
paymtot  of  revenue.  Seld  that,  ^ce  the  pay- 
ment by  the  plaintiff  of  the  full  amount  ot 
revenue  was  an  act  whereby  all  the  shareholder* 
beneSted,  inasmuch  as  the  mere  payment  of  their 
respective  diaree  by  the  ahareholdera  who  did  not 
debnit  would  never  have  protected  the  artate,  the 
pluntiff  wai  entitled  to  get  the  costs  of  Ms  suit 
against  all  the  ■hareholden,  to  be  levied  from  them 
in  the  proportion  of  thrir  reipeetive  shares  in  the 
eetate.    Bisea  Jibok  HnTona  e.  Fosiona 

[SH^.lSa 

to.    IMbndttnti— CoaAMt  rendtr' 

i»a  them  li^hU  to  eowU — CotU  yiM"  to  plain- 
i^,  ihoagh  twit  bt  ditmitted. — A  defendant  who, 
altboBgh  D«  haa  a  good  detenoe,  hM  by  hie  oondact 
indoeed  the  plaintiff  to  sua  him,  nay  be  made  liable 
for  the,  pluntiFs  costs,  though  the  suit  be  diamlaeed. 
LtTjjw  BsrewAX  Dou  c.  Axbab 

D,  Ind.  Jur-  ir.  8..  890 

8L  Condaet   rtadtr' 

i»g  Han  Habit  for  eo*t4 — D^tndant  r^mttd  ooift, 
though  olaim  agaitul  iim  ditmitnd, — Where  a 
party's  admissions  and  condnct  indnced  the  eapposi- 
tion  of  hli  liability  for  a  clum,  the  Court  refused 
him  hi)  ccata,  altbongh  the  niit  against  faim  founded 
on  lutOi  claim  was  dismiaed.  BaianAiTTH  Bot  e. 
QoLoox  Cbobsu  Sum      .        .    IS  W.  B.,  348 


83. Unneeettaty  a»d 

tuumcettrfM  deftnet  in  mortgt^e  fit. — Suit  on  a 
mcotgage  against  A,  the  executrix  under  the  will  of 
the  mortgagor  and  entitled  to  a  life  estate  in  the 
property.  9,  Csndi),thereva-deoers  under  the  will, 
were  also  joined  as  dtferdants.  They  pleaded  that 
they  were  not  neccaeary  parties,  but  jidned  A  in 
diipnting  the  claim  in  suit.  The  Court  below 
decreed  the  claim  In  fall  with  costs  against  A,  but 
dismissed  the  suit  with  coeta  as  against  B,  C,  and  S. 
Sold  that,  if  tlie  revereionen  had  confined  their 
^feuce  to  merely  pleading  tliatthey  were  uauecei- 
aary  parties,  the  decree  of  the  lower  Court  could  not 
t>e  quntbued  ;  but  they  Ittviog  diipated  the  plain- 
tiff'a  claim  in  common  with  A,  and  having  be«a  uu- 
sacoeafnl  tbertin,  the  proper  order  for  costs  would 
be  to  award  them  pleader's  fees,  not  npon  the  full 
amount  of  the  dum,  bat  npon  one-half  of  that 
amount.  Taba  PEOBumo  Mvkbibiii  e.  Satis h 
Ckavusa  Saan  .    4  C.  W.  ir„  BO 


eondmct  ^f  dtfemdamt. — WLeie  the 


pluutUi  I 


■  fo«( 
brought 


iizoabyGoo(^Ie 


DIOBST  07  CASB9. 


1.  SFECUL  CA6ES— emh'owif. 
to  »n  exeat  in  the  detnuid  of  the  ftmer  b«}(ond  that 
which  he  mcoetded  in  ertabliihing ;  tni  that  Govem- 
ment  mu  entitled  to  receive  tbe  ccsta  which  it  bad 
incurred  from  bcth  partiei,  in  the  proportion  in 
which  each  had  tailed  in  ertafaliabing  lui  claim. 
Kubieboossib  Ahkkd  d.  BiiLWAr  ComciB- 
uoH»a      .         .         .    M&rBh.,Ql:l.H«7,157 


«W» — Mltgation  of  miMonimet  and  eotlutian  of 
•KfMjr  q^l«r».— The  act  ol  the  aurrBy  anthoritin  in 
demarcating  landa  ii  a  neccnary  and  legal  act,  and 
Qoremment  cannot  be  Mddled  with  mta  nnles*  It 
can  be  prored  that  iti  officen  are  wilfnl  wrong-doeia, 
A  nwre  allegation  of  the  plaintiff,  to  the  cflect  that 
the  defendant  had  ooUnded  with  the  nTTer  officen,  ii 
no  reaaon  fOr  nddliog  the  GoTonment  with  coiti. 

COELKCTOB     Oa    HOCBHBXDABiJl     «,     BtmiOBIIlII 

Doasu IHay,  cao 

58.  Applieaiioti    to 

ne  mfarmd  pauptrit—Omittion  to  makt  inquiry 
into  panptriMm — Cinl  Procedure  Code,  ti.  409, 
4t2.^A  applied  for  leave  to  Ale  a  init  in  formd 
panparii  againit  B.  B  resiated  the  application  on 
tlie  grcnnd  that  A  wa*  a  minor.  Tbe  GoTemment 
plradEi  alio  reeiated  on  the  ({Toond  that  A  waa  not  a 
panper.  The  Court,  irithont  inqniring  into  A't  pan- 
periam,  rejected  the  application  salel;  on  tbe  gronnd 
t^t  A  wai  a  minor,  and  that  he  waa  not  praperl]' 
repmented  by  a  next  friend  or  gnardian.  The  Conit 
ordered  ail  ctnta  to  be  paid  on(  of  the  minor*!  eitate. 
The  minor  died  aonn  afterwardi.  The  CoUector  then 
applied  to  the  Conrt  to  attach  oertun  property  ia 
B't  hands  which  waa  alleged  to  form  a  part  <j  the 
niaor*!  estate.  B  objected,  bnt  the  attachment  waa 
allowed.      Seld,  on  an  application  for  reviiion  of 


that  no  inqniry  having  been  made  into  jffn  paaper»i 
and  no  order  paned  inch  a*  is  contemplated  in  a.  409 
or  412  of  the  Ckide,  the  Collector  waa  not  entitled  to 
ooata.      AuvoB-Usa  TAJkuOHtHB  r.  Collbonx  o> 
Sholipttb    .  .    L  Ii.  B^  IS  Bom.,  B34 

M. Oroondsof  appeRl— Prncttca. 

— If  gronnd*  of  appeal  which  are  absolutely  nnten- 
ahle  are  jdlned  with  Eronnda  which  are  tenable,  in 
oidu  to  bring  a  caae  within  the  rule  ai  to  the  valne 
antboriiing  an  appeal  as  of  right,  this  matter  may  be 
otntidered  In  regard  to  the  qneation  of  coats.  Hvbso 
Ddbsa  CBowiiKB,m  g,  Saxitt  Sim>iu  Dm 

[L  I..  B^  8  Coda,  888 

66. OtUTdlan—GflaKliaB  ad  litem 

— Mi$eondnet. — Where  a  gnardian  ad  litem  of  an 
Infitnt  bad  been  gailty  of  groei  miscondnct  in  pntting 
eieenton  to  pnxrf  of  a  will  wMch  he  wiihed  to  upset 
fiiT  hit  own  private  pnrposea,  and  which  tlie  evidence 
showed  waa  to  hia  knowledge  dnly  executed  by  tbe 
testatrix  in  a  unnd  state  of  mind, — Held  Mat  he  waa 
liable  ttiT  the  costs  of  the  suit.  Gooluc  Hossbui 
Koo8  Maboxbd  v.  Fatmabai 

[L  I..  B.,  8  Bom.,  891 


68.  - 


-  Onardit 


r  osria  a$aiMt~CiiM  Iroetdnre 


COSTS— «D«flMMlf. 

].  SPECIAL  CASB3— flo«h-«M<I. 
Cod9,  ISrr,  I.  4Sa.— The  GvU  Frooednre  Code  don 
not  authorise  a  Court  to  decree  ooats  against  the  gnar- 
^n  of  a  defenthnt  except  .in  tiie  case  refored  to 
in  s.  4S8.     Habasikba  Bau  v.  Laiskkfati  Rao 
[L  Ia.  B.,  3  Kad^  988 


67,  Civil  Prwredun 

Code  CIS8SJ,  t.  aX—Praetiet—CoUt  of  gnardian 
ad  litem — Advance  by  plaintifffor  eottw  of  minor 
defendant*— Contraet  Act  (IX  of  1813),  n,  S8,  7Q 
— J!)'^  to  reenter  amomnt  advanced. — flvntUf, 
having,  in  a  prior  sntt,  enad  the  defendaota,  who  woe 
minon,  and  their  father,  for  specific  perfonnanee. 
was  ordered  by  the  Conrt  to  advance  money  to  the 
gnardian  ad  lit»m  of  the  minora  (who  was  appointed 
by  the  Conrt),  to  oiable  him  to  ocodoct  their  defence. 
Pl^ntilt  sncceeded,  bnt  the  Conrt  refused  to  provide 
in  its  decree  for  the  repayment  to  plaintifF  of  tha 
amount  so  advanced.  On  the  plalntiil  bringing  thia 
suit  to  recover  that  amo  nnt,— Se/rf  per  Sitbha- 
kania  Atyab,  J.,  (1)  that  the  Court  in  which  the 
prior  anit  had  been  brooght  bad  power  ndthv  to 
direct  the  plaintiff  to  make  the  advanoei  to  the  gnar- 
dian as  had  been  dene,  nor  to  award  the  amoont  ao 
paid  as  costs  in  the  cause.  The  preaent  suit,  there- 
fore, was  not  ansQstainable  for  the  reason  tlut  tha 
■ubjcct-matter  of  it  was  one  for  the  Cout  to  have 
dealt  with  in  the  previous  anit ;  (2)  tlat  the  ciitnm- 
stances  of  the  case  were  not  anch  aa  to  raider  the 
amount  recoverable  under  s.  70  of  the  Contnct  Act, 
inasmnch  as  the  defendants  oonld  not  be  ^d  to  have 
enjoyed  the  bent^  of  the  expenditure  g  (S)  tlwt  pay- 
ments or  charge*  oonaected  with  l^al  eipoiaes  in 
which  infauits  are  concerned  may,  in  certain  divom- 
atancea,  oome  under  the  head  of  aecestarHS  within 
the  meaning  of  s.  68  of  the  Contract  Act.  Diabnrae- 
menta  properly  made  in  defence  of  the  anit  by  tbe 
gnardian  ad  litem  out  of  the  plaintiTs  advaaoea 
might  be  allowable  if  it  be  all^  and  proved  that 
there  were  reasonable  grounds  for  the  defence  pot 
forward,  though  it  proved  nnsuccessfnl.  But  that 
this  ground  could  not  now  be  relied  upon  an  second 
appeal,  inasmuch  as  it  had  not  been  pot  fnrward 
in  the  Court  below,  when  an  issue  relaCiiig  to  it  could 
have  been  frauMd.  P9r  Datim,  J.,  that  a  matter 
of  this  nature  can  and  shouU  be  setUed  in  tha  suit 
in  which  it  ariMs :  and  that  where  a  pUntilf  is  aQo- 
ceasfnl,  a  supplementary  isue  ahoold  be  franud  and 
tried  a*  to  the  amount  due  to  him  oa  account  of 
advances  made  hy  him  to  the  guardian  ad  litem  for 
defmce,  and  a  decree  passed  in  hii 
"*-' '  -*  "-^  found  to  hm.n 


favour  for  the  total  amount  of  ooab  f 


out  la  such  advances.    Vikkaxa  Vuaxa  G 

BAID  V.  TUUCATZA  tASTUl.U 

[L  I..  B,  Sa  Had.,  S14 
68.  ludflnmier.    Contraot  of— 

Cotle  lararrtd  »  eonrte  of  oMOertaining  and  tilling 
elaxm.—Ia  1864  a  lease  of  a  hnuae  wa*  granted  to  A 
for  a  term  of  ten  yeara.  The  lease  oont^ned  a 
covenant  to  repair.  A  died,  and  B,  his  adnunMn- 
tor,  assigned  the  lease  to  anotlw,  and  it  ultimately 
became  vested  k  the  plabtift.     In  1^72  the  ^aintiff 


lizcdbyGoOt^Ic 


( 


) 


MOEST  OW  CASES. 


(    1833    ) 


COSTB— MHflMlfd. 

1.  SPECIAL  CASES— eoaJtiMwA 
BM^ed  the  lease  to  the  defendtiiti,  "  ondflr  and 
■abject  to  the  covaDsnti"  therein  contftioed.  The 
defendaDta  failed  to  repur,  and  after  the  terni  had 
eipirei^  C,  the  repreaentatire  of  tha  leNor,  raed  3  for 
arrean  of  rent  and  damagea  for  non-repur.  3 
defeoded  the  aoit,  bat  C  obtained  a  decree  agunit 
him  tor  1(6,167-8  and  coita,  omonnting  ia  all  to 
fi8.3SS-S.  Hii  own  rorti  unonnted  to  Bl,491-1.  In 
1ST6  3  paid  C  the  R8,828-8.  Ia  1877  B  tned  the 
plaintiff  for  the  amoiuit  which  he  had  been  compelled 
to  [•;  C,  and  for  tha  amoant  of  hii  own  oorti.  The 
plaintiff  gave  notice  to  the  defendant*  to  iuterrene 
and  defend  it  they  deaired,  bat  the;  did  not 
replj,  and  the  plaintiff  eooKnled  to  a  decree  for 
B6Mt-li-ll  with  colta.  Thereupon  the  pluntiff 
inaUtated  th«  preaent  init  to  recover  from  the  defen- 
danti  tha  nm  recovered  from  him  b;  B,  blether  with 
hit  own  coat*  of  defence.  Beld  that,  in  the  caM  of 
contracta  of  indemnity,  the  liability  of  the  party 
indemni&ed  to  a  third  peraon  ia  not  only  contem- 
plated at  the  time  of  the  indemnity,  bat  ia  the  very 
moving  caiue  of  that  conbkct  j  and  in  caaei  of  tach  a 
twtnre  coata  resaonably  iocarred  in  reaiating,  or 
redncing,  or  aacertuning  the  claim  m>;  be  recovered. 
Seld,  therefore,  that  the  coati  incnrred  hy  B  in  the 
•oit  inatilated  agamat  b™  by  C,  and  thoae  incnrred 
hy  tha  pluntiff  in  the  anit  by  B  agunit  him,  were 
reaaonabty  and  properly  incnired,  and  that  he  wat 
entitled  to  recover  them  from  the  defandanta.  PlFui 
«.  Cbbxokr  Sisidb  MooEiun 

[L  I..  B.,  B  Calo,  8U :  6  C.  lb  B.,  167 

69. —  Interpleadsr  wait— Lien  of 

plainUffonJkndJbrcoilw.—Tbep'laiatHl  hi  a  pro- 
perly Inatitiited  interpleader  anit  ia  mtitled  to  bia 
roata,  and  hu  a  lien  for  them  on  the  fnad.  SxoKi- 
TABE  01  Staci  e,  Haboitmis  HoiBinr 

[1  Had.,  860 

Bte  BoMBAT,  BAS(n>A  un  CnmAi  Imdu  Bail- 
WAT  Co.  e.  SAaBOOV  I.  H  B.,  18  Bom.,  931 

ea  Jorisdlatioa—  Waat  o/Jurit- 

dittitm — FtHBtr  to  givt  eotii. — After  notiee  aerred 
npm,  and  appearance  made  by,  the  defendant,  it  ap- 
peared that  the  Civil  Coart  had  no  jariadielicai,  but 
that  the  aoit  onght  to  have  been  inatitated  in  the 
Beveaaa  Coort.  Stld  that  the  Civil  Coort  had 
jnriadicUon  to  order  the  defendant  hia  eoatt,  and  that, 
aa  he  had  been  nnneceaaarily  brought  before  the  Court, 
it  onght  to  order  him  hia  coata.  Gk>FAl<  Cruidh 
Bogi  e,  Dhvkumdhdr  Sot 

CUaTsli.,S:  B  Hat,  188 

flL   Wa»l  of  jurii- 

•■   -t  dia- 

give 

pTTBoHAainr  Obmb  a.  BBojiniHOvABAiK 

Dm        ...         .   1  Ind.  Jnr.,  ISr.  8.,  88 

JnesiBDtm  Bvkwabu    Qohnm    «.    Chuitdbr 
SmcAX  .  .    Marsh.,  87B :  2  Hay,  844 

ea.  Wa»t   o/jtrit- 

diction. — Q««ra~Whether  the  High  Coart  can  give 
delta  in  a  caaa  in  which  it  haa  declined  juriadictioa. 
jARsm,  Skikxbx  i  Co.  T.  Hosn 

[U  W.  B..  8ia 


COSTS— eonfiawnl. 

1.  SPECIAL  CASES— co«f>M«{. 
Eipreat  power  ia  now  given  to  the  ConH  by  a,  itO 
of  the  CivU  Fiocedore  Cod«,  1882,  to  give  coata  in 
inch  a  oaae. 

-  Jtidye  eaeud- 
m  for  coatiqviKt 
JodgaeiceedahiajaritdicUnD.aparty 
claiming  coata  in  eonaeqaence  thereof  moat  apply  for 
them  when  objecting  thereto.  Baevb  Doss  c.  Soo- 
BAj  HiTLL  .    Boark«,  O.  O.,  181 


lok  a  ahara  of  a  toiiiff  in  patni  by  eiecatiog  a 
kabnliat  in  favonr  of  JB  X  JD  and  othera,  which  con- 
tained aatipnlation  that,  if  a  anitbraaghtby  certain 
paitiai  againat  the  former,  and  then  pending  io  the 
High  Court,  xere  decided  againat  the  Imaora,  the 
leaaeea  would  pay  whatevercoataof  aait  might  be  pay- 
able by  the  lesaora,  and  if  decided  in  favonr  of  the 
Ifaaon,  tha  ooata  awarded  woulil  go  to  the  leaaeea. 
Tha  caae  waa  decided  againat  the  Teaaon.  Held,  on 
the  conatraction  of  the  kabnliat,  that  the  laaaeca  were 
liable  to  pay  the  whole  of  the  coata  pud  by  the  leaaora, 
— not  only  the  coata  to  which  they  were  jnatly 
liable  on  account  of  thdr  own  ahare,  bnt  alaa  all 
coata  that  might  be  recoverable  from  them, — bnt 
quart — whether  tha  Small  Caaae  Coart  Judge  ahould 
provide  fat  the  leaaaea  bdng  enabled  to  oae  the  rigbta 
which  the  leaaora  wonlii  have  for  recovering  in  a  anit  for 
contribation  the  coata  which  thev  bad  paid  on  behalf 
of  tha  other  partiea  to  the  auit.  Baj  Luocsei  Dbbia 

V.  HOEISH  CKDHItlB  MoJOOXDAB       14  W.  B.,  181 

6S.  Iiettara  of  admlnlstrRtlon — 

ConeealmeiU  of  mattriaC  fieU  «•  appUeatio»,  —  An 
applicant  for  lettera  of  adminiittation  to  the  eatate 
Ola  widow,  having concealeil  the  eiiatence  andclaima, 
of  which  he  waa  aware,  of  the  relatives  of  the  daeeaaed 
hnaband  of  the  widow,  on  the  application  being  dU- 
miaaed,  waai^dered  to  pay  the  ooata  of  the  application 
and  of  the  caveata  ent^ed  by  aome  of  the  relativea 
of  the  deceaaed  hnaband.  Jaikisobdai  Oofaldas  r, 
EAXKiaoKDAS  HctLooHABSAB  I.  L.  B.,  2  Bom.,  8 

66 liltlgatlon      oniieoeBsary' — 

Sefandaul  not    to  hlama  for  litigation In  a  anit 

for  rent  which  waa  diamiaaed  on  proof  that  the  defen> 
dant  had  depomteil  the  rent  in  Conrt  nnder  a.  61  of 
the  Bengal  Tenancy  Act,  ami  it  waa  found  that  the 
defendant  had  not  been  to  blame  for  the  litigation,  he 
waa  held  entitled  to  hia  ooata.  StaIiEAStt  v.  Gvhif 
Dab  Kiniiu  Chowshbt.    L  Ii.  K.,  21  Oalo.,  680 

67.   XlHJolnder—  Ditmiiial  for 

mi^oin^er.  —  The  legal  reanlt,   when  a  auit   ia   da- 


[6  IT.  W.,  SO 

6B. Suit  Ttjadedfor 

mitjoindtr.  —  Where  a  plaint  had  been  rejected, 
I  aving  been  filed  againat  aevenJ  peraona  who  had 
differnit  defencea,  it  waa  held  to  be  within  the  dia- 
cretion  of  the  Judge  in  appeal  to  diamiaa  tha  anit 
and  aaddle  the  pluntiff  wiUi  the  coata  of  all  the  de- 
fandanta, ni]twithatand>Dg  (hat  all  the  latter,  except 


iizoabyGoo(^Ie 


DIOKST  OV  CASES. 


1.  SPECIAL  CAB^—eonHiMed. 
one  let,  Rdoiittni  the  claim,   mn<l  retired  from  the 
ocmtnt.     EoBBBLU  Etna  e.  Bihasy  Piidce 

[law.  a,  70 

68.  S»i(  agaiml  n- 

T«riil  defntdanit  iUmimd  for  imnltifariottiteit.— 
In  m  rait  »gaiD«t  34  defend  an  ti  to  renoTer  8320  bighu 
of  laod  IS  csme  in  Hid  defenil^  aepantcl;,  «acLi  in 
mp«di  of  his  own  portion  of  th«  Isnd  claimod.  The 
mit  WM  dicminol  for  mnltifuionnieM.  Fixing  • 
cetttdn  valoation  (116.440)  fur  the  rait  ao  far  u  it  wu 
^Ruiwed,  ths  Jndga  allowed  each  defendant  full 
eoati  npon  tlut  valnatirm  or  a  lakll'i  fee  of  B257  to 
eacb  defendant,  being  in  many  InitaDoe*  greater  than 
the  value  of  the  property  in  ditpnts.  Htld  that 
thu  oonld  Dot  be  a  juit  and  eqnitable  wa;  of  sw*rd- 
ing  fees,  that  tbe  bert  plan  in  the  present  caH 
WM  to  allow  each  defendant  in  respect  of  a  plot 
eicee^dng  30  bighaa  and  not  exceeding  40  bighaa,  three 
gold  mohnn  ;  and  of  a  pkt  leaa  thui  90  bighaa.  two 
gold  moiinr*.  KoODUS  Sahair  Bor  e.  Coowab 
Nababi  Patitaie  .    '  13  W.  IL,  890 

70. Mortgago — Ctati  of  e*forei»g 

mortgage- — A  mortguee  ii,  aa  a  gcoaral  rule,  entitled 
to  the  oottt  of  enforcing  Ml  ■eeoritj )  bnt  where  the 
Coort,  in  ooniidecation  of  his  nanriona  bargain,  de- 
cline! to  a«ard  them  wholly  or  in  part,  the  High 
Conii  will  net  interfere.      Cabtaixo  e.  Nvbbibi 

[L  I..  B.,  a  Bom.,  90S 

71. Might  to  ptrtanal 

deerae  for  corti  agaimtt  mortgagor. — Where  a 
mortgage-deed  provid^  that  the  ooita  of  an;  prooeed- 
ings  neceeaitated  bj  the  default  of  tenant*  in  pay- 
mwt  of  rent!  thonld  be  deducted  from  the  revenue*, 
and  tiure  wai  no  apren  promiae  by  themorb;agin'  to 
pcnonally  pay  those  eipenaee, —  Held  that  the  mort- 
gagee wa*  not  entitled  to  a  decree  for  anch  ooat«  ikguiut 
Sie    mDi^!«gor  pertonaliy.     Qabb^b  ItaABnmaAA 

MAXABAJDIT  «.  EnSATBlT  QOVIBI)  EcU^lTKBa. 

[I.  Zi.  B.,  16  Bom.,  eao 

79. Cicil  Proe«ditre 

Cod*  (AH  XIV  <tf  lasaj,  t.  aai—Cottt  dmt  bg 
mortgage  to  morfgagor^8at-off  ^<t'»*l  **»  mort- 
ffogi-dM — Suit  for  redemption, — ^The  mortgagor  ia 
oititled  to  aet-ofl!  or  deduct  the  amount  of  ccati  pay* 
able  to  him  under  the  decree  againat  or  from  themi^- 
gage^bt  payable  by  him.  If  the  amount  of  the  eotte 
b«Urger thMi  the  moitgage-debt,  the  moitgagor  ii  en- 
titled to  obtain  pcwewiwi  at  onoe  of  the  mortgaged 
property  and  to  recover  the  balance  agaiuit  the  mcrt- 
gagee^    5is0  v.  Bali  .        I.  Ii.  B.,  17  Bom.,  89 


78. 


'  OffloUl  Aael-gam— Pigment 


tif  aoiti pertonaliy — Civil  Procedure  Code,  XIV 
if  1882,  *.  319~-Praetin.—lt  the  Oflcial  Aangnee 
defend*  a  anit,  he  i*  liable,  in  tbe  event  of  failure,  to 
be  ordered  to  pay  the  plaintiiFi  ooet*  in  the  lame 
way  aa  any  other  defendant,  and  if  the  estate  be  In- 
■nfflcient  to  pay  the  ocati,  he  will  have  to  bear  them 
peraonally.  It  ia  for  him  to  protect  himself  by  get- 
ting a  guarantee  of  indemnity  from  the  partiea  who 
tet  him  in  motion.    Bans  r.  TtrasBB 

[L  Ii.  B.,  7  Bom,,  1»4 


COWEB-eontinted. 

I.  8PECUL  CASES— omfimai. 
74.- 


App«al  affainrt 

order  »f  a^jndieation  qf  ituolvaneg. — The  OfiScnsl 
Assignee  ia  entitled  to  lui  coat*  of  appearing  in  ao 
appnt  againat  an  order  of  adjudication,     br   thb 

lUTTBB  OF  HABOOB  MABOHBD 

[Z,  L.  B.,  U  Bom^  180 


having  filed  that  plaiat  agunit  paitie*  primd  facia 
Uable  to  theni  npon  the  oonUact.  and  having  opposed 
a  elum  made  by  the  <^ginkl  dafendanta  to  bftva 
the  rait  dianuiaed  aa  agwnat  them  on  Umjt  paying 
mniey  into  Cuart,  and  to  have  third  partiea  added  ■• 
defendaota, — SAd  that  the  pUntiila  having  mio- 
eeeded  agunat  the  third  ptrttet  ordtred  to  be  added  sa 
defendants,  the  added  dMendants  were  liable  for  the 
whole  cost*.  AaaABAX  Bubtiah  e.  ComiBBauA 
Tbabifobt  AaaooiATiov  S  Ind,  Jnr.,  IT.  &,  US 

76.  PaHiM  M  Ctmrt 


lite  party  appealed,  bnt  did  not  make  the  Gorsm- 
ment  a  respondent.  On  appeal  the  decree  of  the  fint 
Court  wa*  reversed.  HeUl  that  the  OovBrnment,  not 
having  been  made  a  party  to  the  appwl,  wfre  entitled 
to  rec-irer  their  oost*  in  the  Bnt  Court.  Gotbbm- 
HiBT  0.  Laui  Sahv         .    1  B,  Ii,  B„  8,  IT.,  33 


(art  iy  joined— Pariiat  Bio  iavt  no  ialm-wt  in  mif. 
— Where  parties  who  have  no  interest  in  a  suit  an 
uDnece*Biily  made  o(>-defen^nt*,  the  liFwer  Court 
ought,  as  a  general  rule,  to  award  them  cost* ;  but 
a*  by  s.  187,  Act  VIII  of  1859,  the  awar^ng  uf 
costs  is  left  to  the  ^acreUon  of  the  Court,  no  appeal 
lira  from  ita  decision.  Colebotob  oi  Daooa  e. 
KinuiAziBT  MooxiBJiB  ,    S  W,  H,  88 


78.   - 


-  Partite  •> 


rarilg  joined — Dieelaimer  of  interett—Diicretion 
at  to  cotff.— Although  the  question  of  ooit*  u  within 
the  discretion  of  a  (xiurt,  yet  the  Court  i*  bound  to 
give  lome  reasons  for  the  exercise  of  that  discretiixi. 
A  party  disduming  all  interest  in  a  suit  and  unnrces- 
Bnly  made  a  party  to  it  is  entitled  to  ooati.  Bmmv 
BVSBH  c.  Laeu  IfuiTD  Bax  .     11 W.  B„  4B 

78.  - 


PartitM  ymnetei- 

earily  jointd^Suil  for  foreBlotttrt^Ditelauniny 
d^endanti.~^\iHt  tar  fo^oanre  may  be  dismimd 
with  costa  ag^nit  disclaiming  defendants.     MaoeiB- 

TOSH  V.  fiOBIBHOKn  DOgSIB 

[S  Ind.  Jnr,  IT.  8..  160 

80.  ^- : 

debtor*  jttatly  liable  nnder  a  .  ^  . 

larger  amount  than  wm  due  aa  between  Umself  and 
his  co-defendants,  brought  a  suit  to  recover  from  tfaem 
tbe  excess  paid  by  him.  One  of  the  defendants  having 
paid  more  than  hi*  ahare,  the  claim  againit  him  waa 


Parts    wMteeat- 

One  of  several  indgmmt- 
der  a  decree,  having  paid  a 


iizoabyGoo(^Ie 


DIGEST  or  CASES. 


(    ia2S    ) 


I.  SFKCUL  CASSS-etmiinttd. 
HeaameA  b;  tba  Principal  Sadder  ArnMu,  whonerei- 
thelow,  OD  the  grontid  tbat  it  iru  neceaur;  to  make 
Urn  ft  ptutf .  awafdcd  him  no  coat*.  Seld  that  it 
wai  not  neceanry  to  make  thii  defendtuit  a  partj, 
and  th»t  ootti  should  not  have  been  refnied.  Stld, 
alao,  that  the  acale  on  nbich  cofta  abould  be  awarded 
to  him  depended  on  what  plutntiff  claun«d  againit 
him,  and  uiat  he  wai  entitled  to  ooits  on  the  usual 
Male  on  the  amoiuit  for  which  the  eult  was  broo^ht. 

ffiW.n^  868 

61.  Party    tMntcef 

turilg  jointd — Colleelor. — Where  a  Collector  had 
been  nnneeeMaril;.  made  a  party  to  a  lait  in  which 
damage*  mif  ht  have  been  awarded  agidnrt  him  had  he 
notappvued,  hewas  held  entitled  to  bis  coati.  Inhii 
appeal  from  the  Judge'*  order  pawed  in  favonr  of  the 
piainUB  and  dlaaliowing  hi*  own  claim  for  coetg, 
a  defendant  nunecenanly  made  a  co-defendant  a 
ceapondent.  A*  thi>  reipondent  could  not  he  iuiiired 
In  an;  way  in  tbii  appeal,  it  wse  held  b;  the  Chief 
Jnitice  (HrTTiB,  J,,  diasentjng)  that,  although  the 
appeal  was  dinniiBed,  Qie  eu-d^endant  waa  not  enti' 
tied  Ui  eotta  eimpl;  because  he  had  been  present 
tntching  the  caae.  Collbotok  ot  tbe  2i-Tsaajnt- 
ITAB*  D.  WiuusaOK    .  ■    13'W.B.,444 

83. Jorty    unmcw 

tarilg  joimed — Dtftadamf  improptrlg  iroaffkt  bf- 
for*  M*  Court. — where  a  pUntilt  improperly  bring* 
a  defendant-  before  a  Court  and  his  anit  is  dunysaedi 
the  detendHit  shonld  wt  be  deprived  of  coat*  meretf 
beeanae  the  Coort  oonoden  the  defence  «  fabrication 
to  mMt  the  pUintUPi  dum.  DaTAUxovSA  Kau- 
flAlOU  V.  DiTAXUCOXDA  KiXara 

CL  I^  B.,  4  Uad,  184 

'88,  ■■  Fartu  dttolaim- 

iny  intmttl  liough  denj/iaff  plaintiff"!  title — StAt 
for  poiM**ion  <tf  lami — Ifim-oeenpaiion  qf  la»d  Jy 
dtft»daiii—I>i»ial  ^pUintiff't  titU—Extmpfiim 
from  eottt. — In  a  niit  for  reeorery  of  the  poaaesdon 
of  land  in  which  the  plwntiff  recoren  a  decree,  it  is 
□0  ground  t<a  exempting  a  defendant  from  costs  that  ' 
he  did  not  himielf  occnpy  any  part  of  the  land  if  he 
has  denied  tbe  pluntiff't  title  ia  the  anit,  or  wa* 
initnimentsl  aa  the  agent  of  others  in  diiposaeadng  the 
plaintiff.    EoDUSoomBSA  Blow  p.   HimooiCAH 

S,  C.  Hnrooiux  Doib  «.  EomiiinnsKA  Biauv 

[W.  B..  P.  B,.  40 

1  Znd.  Jar.,  O.  S.,  43 

8A.  Partitioil— &«(  />«■  parlitian 

ly  oM  of  ttvtral  eo-Aartr: — The  ooata  of  a  suit  for 
partition  by  one  shareholder  of  a  patoii  talukh  against 
hM  co^haren,  as  well  as  of  effectii^(  a  partition, 
must  be  borne  by  each  party,  ■■  such  ezpenaea  are 
not  canted  by  any  wrongful  act  of  either  party,  bat 
by  the  nature  of  their  tenancy.  Baiusi7(isasi  Dsbi 
«.  jAxsnn,  SEoraiK  k  Co. 

[8B.ZI.B.,  Ap.,130:13  W.B.,  160 


COBTS— e  oniiHued. 

1.  SPECIAL  CASKS— eonti»Md. 
that  she  bad  been  ejected  by  the  defendant,  tbo 
reversionary  heir,  the  widow  consented  to  a  dccre* 
for  partition,  whereby  a  naiety  of  the  property  wa> 
allotted  to  her  for  the  estate  of  a  Hindu  widow,  and 
tbe  parties  were  ordered  to  pay  their  own  coets  re- 
spectively. There  wa*  ntfthing  in  the  decree  to  show 
that  the  defendant  bad  been  guilty  of  any  mis- 
conduct, or  that  there  was  any  necessity  fbrthe  suit. 
An  application  by  the  widow  that  her  cats  oi  snit 
might  be  pud  by  the  sale  absolctely  of  the  share 
alliitted  to  her,  was  refused.  Kibtoeamiht  Doaui 
D.  UiBTOomoE  Ddtt  U  B.  Zi.  B.,  Ap,,  85 


Jvitifiailt  partiliim  nUt-Civil  Procudmrt  Coda, 
1869,  t.  iS?.— The  coats  in  a  partition  suit 
where  the  property  is  of  so  smaU  a  value  that  it  ia 
likely  to  be  wholly  absorbed  by  the  e.^penses,  and 
where  the  suit  by  a  Joint  holder  is  therefore  brought 
nnjustiflably  and  to  tbe  detriment  of  the  othen^ 
onght  to  be  paid  by  the  plaintiff.  Bhookuk  Mobuit 
Dbt  c.  DmoiTAis  pHT  .        1  Hyda,  ISft 

87.  Civil  Frooedtrt 

Code  fl882J,  «.  a2S—Corit  ^  partition  eharyei 
tinder  that  eeeiion  on  Mharet  y  partite  i»  partitiom 
mil — Mortgage  bg  one  liarer  of  undivided  ekaret 
■^Liability  for  cottr  of  partition  of  mortgagee  not 
party  to  partition  riiif — Application  in  tnit  by 
perion  not  party  to  mit—Bemedy  by  npplemental 
nil—Fr<Kednra.~K  S  xvi  K  B  were  Joint 
owners  of  certain  properties.  In  1886  K  3  mort- 
gaged hi*  nndirided  share  to  8  C  in  oonsideratliMi 
of  a  loan  advanced  by  S  (7  to  Um.  In  IBS? 
K  S  brought  a  suit  to  which  S  C  was  not  made 
a  party  agaist  £  B  for  partition,  and  on  S7Ui 
April '  1868  obtained  a  decree  auder  which  a  oom- 
misdon  at  partition  was  isaned.  In  the  oonne 
of  the  snit,  boUi  K  3  and  Z  B  ^ed— £  B  on 
Snd  September  1B88  and  £  6  on  SOth  March 
1892 — and  by  orders  of  Conrt  their  sons  were  put 
on  the  record  in  place  of  their  respective  fathers. 
The  return  to  the  commitnon  of  partition  waa 
made  on  84tb  f  ebmary  1883  and  on  SOth  Jnly 
18B3,  and  order  was  made  conflrming  the  return, 
and  niider  s.  223  of  the  Civil  Procadnre  Coda, 
(^laiging  the  costs  of  salt  and  of  the  commis- 
•ion  of  partition  to  the  ahares  of  the  plaintiffe 
and  defendants,  respectively,  in  the  snit.  Mean- 
while in  Jnly  1689,  8  C  brought  a  su"  -  "-  -    ^ 


final  order  for  ssle  wa*  mads  on  6th  Jannary  1691, 
which,  however,  was  only  filed  on  19th  August 
1898.  Under  that  order,  the  property  waa  adver- 
tised for  nie,  the  return  to  the  commission  of 
partition  being  set  out  in  the  abstract  of  title  as 
pmt  ot  tbe  title,  and  the  property  to  be  sold  being 
desCTibed  as  a  divided  moiety.  In  an  applieatina 
made  both  In  the  partition  and  mortgage  auits, 
by  the  defendants  in  the  partition  suit  for  an 
order  for  tale  of  a  portion  of  their  abare  of  tha 
property  in  order  to  ^y  the  cost*  of  the  snit  and 
of  the  partition  and  other  debts  and  liabilities 
for    whkh    they    were    \i$bi»,—Stld     that    th* 


lizcdbyGoOt^Ic 


DiaSfiT  OF  CASKS, 


COBTB—eontlimed. 

I.  SPECIAL  CASES— eo«<««c!. 
.  haTing  lud  the  benefit  of  the  f 


mertwee.  1 

•nd   baving 


and  baving  accepted  knd  approved  of 
of  hia  title,  u  4iuwii  by  the  pn.ce«din^  foi  wtie, 
WW,  thcugh  not  •  put;  to  the  pftititiaii  nit, 
bound  by  the  eqnitit*  attachiDg  to  the  mortgaged 
propcTtf  u  iDddentK  of  the  pattitimi.  He  wai, 
therefore,  liable  in  respect  of  a  proportionate  ibare 
of  the  charge  for  coeta  of  the  partitiim  created 
b;  the  order  of  Court  made  in  that  mit  under 
a.  222  of  the  Civil  Frocednre  Code,  aod  «nch 
proportionate  ahare  of  tboae  carta  ahonld  be  de- 
darted  in  prioritj  out  of  tbo  proceed*  of  the  aJe 
of  the  mortgaged  property.  The  defendanti  in 
the  partition  nitt,  howeTer.  not  being  paitiee  to 
the  murlgage  nit,  tnoh  an  order  coiud  not  be 
properly  mule  at  their  initanee,  but  they  ahinikl 
cnfoToe  the  charge  for  eoete  agahut  Uie  mortngee 
by  tnpplemontal  aoit,  and  the  Conrt  etayed  tbe 
■ale  of  the  property  far  a  reaaonable  time  to  gixe 
the  parties  an  opportunity  of  moring  for  ita;  of 
tbe  nle  In  any  mcb  mit  ai  might  be  Initltiited. 
EanrBBFAL  BviTnvrxo  v,  Kbetaa  Kuito 
BHmiDoiJuu-  Eu.T.1  Chdbh  Bhdttaokja- 
]U  r.  DuMtA  CmrBH  BBTrmoHiumB.  Sbibti- 
SKDx  COCOH  V.  Euxi  Cbcbh  Bhdttaoiiakjhb 

[L  I..  XL,  SI  Calo.,  804 

88. FBrtnexsblp— AtifraJitfi^f  to 

partntnlUp. — tlndw  ordinary  circumitaiicea,  the 
Kwla  of  a  paiinwditp  anit  thosld  b«  pud  ont  of  the 
•MeU  of  tbe  partDanhip,  or,  in  default  of  aawta.  by 
the  parbun  in  proportion  to  their  reapecUvB  iharei 
nnlca*  any  partner  deniea  the  fact  of  a  partnenlup, 
or  oppose!  obataole*  to  tbe  t*king  of  tbe 


ehitta — i9a«<  partaeri  Jtmginff  dthi,  oth*rt  aJnih 
ting  dtbl.—Ja  a  Rut  branght  agaiut  sevenl  part- 
ners to  recoTcr  a  som  of  money  on  a  hath-chlUa. 
■eve  of  the  partners  denied  the  debt  and  the  partner- 
■hipi  wbilvt  othsis  a^bmtted  both  the  partnership 
and  the  liability  ;  the  Court  fonnd  in  favour  of  tbe 
plaintifFs,  end  gave  them  a  decree  for  the  amonnt 
mod  for  with  ooati,  and  ordered  the  defendanti  who 
bad  dispnted  the  debt  and  tbe  fact  of  the  partner- 
Aip  to  pay  the  coeta  of  tbe  otlier  defendants  who 
had  admitted  tbeir  lialnlity.  Jdosut  CKDitDBa 
Ear  r.  Boop  Causa  Shaw 

[I.I..B.,aC(ilo.,BU 

SO. Pwymant     Into      Court— 

Monty  paid  into  Conrt  at  ttMemtnt  nf  iwnif.-—A.t 
the  settfenMnt  of  iMnes,  defendant  paid  money  into 
Conrt,  which  plaintJfF  took  ont  in  piut  wtisfsdion  of 
his  cl^m,  and  raised  an  issne  aa  to  dama^  The 
pUintlfCs  ■abeeqnently  accepted  the  anm  paid  in  fnll 
■atisfaction  and  withdrev  the  suit.  Reid  that  the 
plaintiS  waa  entitled  to  his  oiwts  up  to  aad  including 
those  of  tbe  settlement  of  issaee.  AnDlalB  Lnui 
«.  soKUJt  FiaxiKn   .  IBom^  70 


COSTS— «Da<i'M«if. 

I.  SPECIAL  CASEa— coBfi'aMd. 

61. Dtpotit   ofeest* 

— Admiiiion. — A  deposit  of  coats,  accompanied  by  • 
prayer  Uiat  they  ibonld  be  euqnlred  into  upon  • 
particnUr  principle,  does  not  imply  an  admiaaion  on 
the  part  01  the  dcpontor  of  Iiu  obUgatiaii  to  pay 
costs  to  tbe  eitoit  of  the  deposit.  Last-nnixo 
BaaB  V.  Couxi  ov  WurH      ,        14  W.  M.,  387 

Oa. Oiml      Ftvetdmrt 

Oodt  fl883J,  «.  S79— AH'</iri'<v'wu^w>>  or  damagtt 
—Fagn^nt  inio  Conrt  b)  dtftndmnt  to  t^lirfy 
plaiiiliff'*  llnim — CottM  in  net  eatt—Cowtt — Civil 
Procednrt  Codt  (1862),  ».  aaO—Bitcrvtion  of 
Court. — The  plalutib  sued  allying  certain  wisdom 
hi  their  huose  to  be  ancient  windows  and  oomjd^ning 
tliat  a  bulling  in  course  of  aection  by  the  d^endant 
would,  when  completed  aceonllng  to  the  bnllditM^idan, 
obstmet  the  light  thntugh  the  Md  wfaidows;  In  Us 
writtCQ  statement  the  defendant  doiied  tlut  tt» 
idaiutils'  windows  were  andait,  and  that  the  pUntift 
were  entitled  to  Uie  light  and  ab  as  an  emaement. 
At  the  time  of  filing  his  written  fUtement,  the  d«ffli- 
dant  p^d  into  Conrt  the  nun  of  BSOO,  whidi  In  bis 


to  ctmpensate  tbe  plaintiffs  for  any  damages  ^ej 
ndglit  sustain,  and  which  he  (defendaiit)  paid  in 
wttbont  prajndice  to  bla  contontioni,  but  for  tbe  sake 
of  peace  and  to  avoid  Htigatlon.  At  the  bearing'  (faa 
plaintiffs  abandoned  their  claim  for  an  injnneticn, 
but  inristed  tliat  they  were  entitled  to  mra  thnn 
BBDO  as  damagea.     lite  Conrt  found  that  tbe  jUala- 


radered  that  tiie  detatdairt  should  pay  all  tbe  pUn- 
Uffa'  «Mta  np  to  tbe  date  a)  whlek  tbe  BiDO  were 
p^  into  Co^ti  and  as  to  th^  sBbaeqntut  e  ~  *     "    ' 


_    Lk 

qnent  octU,  The  Conrt  oflered  to  Anplify  iU  order 
by  directing  the  deftndant  to  pay  all  tbe  costs  ot  the 
plaintifli  «p  to  the  date  of  payW  the  B200  into  Co«rt 


e  dof endaat  one-fonrth  of  tM  def  endant'i 


and  half  tbe  pUntiff/  taxed  tctbi  snbssqneut  to  Uat 
date>  The  defendant  appealed,  conteodiiig  that  nndw 
1.  S7»  of  the  Civil  Procedure  Code  (Act  XIT  of  ISSS) 


the  pUintiffs  sbrald  hare  be«st  oidsred  to  pay  all  tbe 
defendant's  costs  subacquent  to  Ait  payment  into 
Court.  if«Uthat  the  suit  wa*  not  one  to  reeorer  a 
dsbt.or  damtgea,  and  therefore  a.  STB  of  the  Civil  Pr  - 
cedure  Code  did  not  apply.  Tliat  b^K  n,  the  Jndge 
bad  full  dlscreUon  nnder  s.  SSO  of  the  i^vil  Procr- 
dure  Code  to  apportion  the  costs,  and  the  Court  of 
Appeal  would  not  tuterfcre  with  that  diaeretioD. 
Seld,  abo,  that  In  caaes  not  bdng  nlla  to  monr  a 
debt  or  damages  vberc  money  is  paid  inta  Conrt,  tlw 
minciplo  underlying  s.  S7S  of  the  Civil  PiMednre 
Code  on^bt  toTcgxth^  the  diaeratlsa  of  tbe  Court  in 
directing:  tbe  payment  of  ooeta.    Loxnitor  Haju 

FaTIX  ff>  MOBOBA  RaNOKUHKA 

[Li;i.B,aiBonL,609 

88. ' Fagtnent    out    <rf    Court— 

Failurr  toJoininapplieaHQmlo  iate  Mtcnrif  onl  <if 
Court — Snit  for  thara   of  montg.—K   foK  by    A 

having  been  &creod  and  esecutioa  pnceedji^  Un 


lizcdbyGoOt^Ic 


DIOIST  aV  CASK. 


(    ISM    } 


Court  m: 


ont,  Ote  jndgmEnt-dBbb  n  paid  into  Cooit  the  unonnt 
decn«d.  Sntwrquently  the  decree-bolder  (A)  and  bii 
'a  (M)  put  in  ■  petltiun  iatimaUDg  that  the 
J  belonged  to  them  In  equal  diare^  and  the 
t  aftenrardi  held  ■  pniceeding  in  the  pmence 
of  the  vakil  that  no  itep*  liad  been  taken  by  hi* 
client  to  take  OQt  the  moiiej,  and  that  the  name  of  M 
hkd  b«ni  ngirtcred  vith  tbit  ot  ^  aa  dpcTee-bolden, 
and  the  monef  wae  available  fbr  pavment  on  their 
j(Hnt  application.  Eventiially  M  aaed  ^  fol  a  moiet]' 
of  the  amount.  The  Subordinate  Jndge,  holding  tliat 
it  wai  entirely  oiring  to  ttto  paaUTS  oppodtiuD  of  A 
that  the  money  conld  not  be  drawn  ant  fnim  the  Courtg 
decreed  the  iSaim  with  Ciifta.  S»ld  that  the  de<jiiioD 
of  the  Snbonfinate  Jndge  wu  mmct  and  jnjt. 
AiooDBii.  Dou  V.  MvTBOou  DoM  23  W.  R.,  14 

04. Plalntlffh— Sevarati    appear- 

ante  o/ plaiMtiff't.—PltiatittM  in  the  mme  iatemt 
■bnttld  be  lepnecoted  by  the  Mine  pleader  cr  eet  of 
pleader*,  no  onati  being  allowed  for  otben.  Jaitki- 
KAi  e.  AciUKUt  Baburat     .  8  Bom..  A.  C  S41 

9B, LiaUiitgBf%n. 

mettif/kl  plaintiff  for  eotit  ua»eaeuarilg  inewrtd 
hv  tht  dtfi»dant  owing  la  hii  taiil't  ntgUgtiun. — 
lie  eofti  which  a  defeated  pl^tifl  «h[:nld  be  re- 
qnired  to  pay  an  tboee  neeeMaray  Incnrred  by  the 
•nceenfnl  pwty  in  Uie  defence  of  the  nit.  Coeti 
cannot  he  deoned  necnaaiy  if  by  teannable  dili- 
ffenoa  on  tb«  pari  of  the  defeu^t  oi  hli  pleader 
the  cspoiditnre  of  them  ooold  have  bem  avoided. 
BuiA  Patia  Kahaditi  v.  SnrusAiMU 

[L  L.  B.,  18  M»cL,  128 

90.   Picas  taken  out  at  Uidb— 

Plaat  talctn  ajtgr  ieanng  qf  ttidtact — Plea  of 
Tt*  ;«iiu)af ».— Celt*  not  wowed  when  the  plea  of 
fw  jwUBoia  wai  niA  niied  nntil  after  aL  the 
•vldenca  had  bem  taken,  Bvb  Baxaimxib  Sib&b 
r.  LvoBO  KooxK 

[L  K  B^  e  Cole..  406 : 7  C.  I,.  B^  261 

97. lUa  ta]n%   e» 

apptal  ftr  finf  time — Appeal  Mwceeeding  en  point 
taken  for  Jlrei  limie — Seipondnt't  eoit«.— Where 
the  appidlanta  ancceeded  on  a  point  taken  by  them 
for  tbe  Snt  time  in  af^wal,  they  were  ordered  to  pay 
the  reipondnt'e  coata  of  appeal.  HAsniia  Pubcho- 
XAM  •.  QiXMLm    ....    12  Bom.,  23 

88. Prritolnftrylanie— CoK*  y 

preliminary  itene  in  partition  init— Stamp  in 
partition  emit. — The  pluntifl  bronght  a  init  to  have 
W  Itema  of  property  pirUtkraed.  The  plaint  bcre 
a  Conrt-fM  rtMAp  of  Slo.    The  defendant!  admitted 

th»t«»i«*of  

bntu 


a  inenffleioitly  (tamped,  ae  the  object  of  the  i 
wae  to  obtain  a  declaration  of  title  to,  and  pneereeion 
of,  propertiee  in  wlilch  Uic  pUintilf  lad  no  intemt. 
An  ieene  «w  rtiaed  ra  thii  puint,  and  on  thii  iiane 
tbe  Baborffioate  Jndge  allowed  tbe  objection  and 
rejected  the  plaint.  On  appeal,  »elH  bv  Pnas- 
Bts,  cr.,  m«  KOUOB,  ^.,  that  the  jdunt  ma 


COBTB— eooliaaed. 

1.  BPECIAIi  CAStS—eonHnned. 
■nSciently  ftamped.  The  only  *ellef  prayed  for 
wai  partiUiiD,  and  for  the  purpmee  of  tbe  etamp 
the  canae  of  action  wluch  ii  itoted  in  the  plaint, 
and  that  only,  mut  be  looked  at  The  member* 
of  the  Appeal  Bench,  however,  dilfered  in  opinion 
ae  regards  the  qneetinn  of  oocti,  Pbtbibaic,  CJ„ 
btiag  of  opinion  that  the  costi  of  the  appeal  ihonld 
be  ticated  in  the  aame  way  ae  the  reat  of  the  ooatl 
in  tlie  caie,  and  be  divided  between  the  partiei  to 
the  partition ;  and  Nobsh,  /.;  holiGng  that  the 
reapcoident  having  failed  on  appeal,  onght  to  pay 
the  ooati  I  and  tm  tU*  qneation  an  sppnl  waa  pre- 
fened  andet  the  Letter*  Patent,  cl.  16.  SeU  by 
Fuviu  and  ruTKLnx,  JJ.—The  oortt  of  tha 
appcali  wire  eevrasble  fnnu  the  general  oifta  of  the 
nut,  and  tharefire,  tbongh  tbe  mit  wae  one  for 
partition,  the  piindple  that  the  nniaoceaifnl  party 
mnrt  pay  the  eceta  wai  applicable  so  tar  a*  the- 
appeali  were  omoemed ;  the  respondent  tberefur* 
ihonld  pay  ail  tbe  coata  in  the  two  appeal*.  Meld 
by  Piooi,  J. — The  respondent  shunld  pay  in  any 
event  ber  own  ccati  of  the  preliminary  isane  and  of 
the  appal,  bnt  that,  ai  to  the  plaintiff*  ooet*  of 
that  unte  and  of  the  appeal,  they  ahonld  be  in  th« 
discretion  of  tbe  Conrt  ai  between  the  paii«ei  to 
this  appeal,  inch  cost*  being  in  no  case  to  form  part 
of  the  ccett  of  the  partition.  Uobejisbc  Chakdsa 
Oavqoli  V,  AaacTOBH  Oabiivi.1 

[L  L.  B.,  20  Cnlc,  782 
88. Prlnttns  and  tranalatlons— 

Uenree  of  Prirg  Connoil.—V/hea  the  Privy  Coundl 
decror*  not  mly  a  certun  spcdfied  ram  ai  the  cost* 
if  the  appeal  to  England,  bnt  alio  awards  the  corta 
inonrred  in  the  Conrts  in  India,  the  decne-liotder  la 
entitled  to  the  costi  of  traniJating  the  teoord  of  th* 
appol  and  of  transmitting  it  to  finglaod.  Abocb 
All  T.  TSvaaxhmo  Ckuitdbb  Ghob* 

[2SW.B.,46S 
Bee  Hapak  Thakits  r.  Lopxz 

[B  B.  I,.  B..  Ap.,  22 :  18  W.  B,  268 

tTVATCL  Fatua  v.  Azhub  Au 

[8B.I..B.,  Ap.,  28noto:  16W.  B..8S8 

Saboda  Fbaiad  MpUiIOE  e.  LtroHiopAT  StHSH 
DvaAK      .    eBIi.B.,aSnate:ia'W'.  B.,8e 

and  Sa  HAD&na  Doaa  c.  BuiuiUHim  DosB 

[21 W.  B..  4U 

lOa    Appeal      f» 

Privy  Coaaeil.— Coeti  of  printing  and  tramlatioB, 
certlted  by  Uie  Deputy  Begiatrar  of  the  High  Conrtt 
are  a  neccaaary  part  of  the  coate  of  an  appeal  to  Ute 
Privy  Conneil.  Tbe  amonnt  of  such  ocits  is  left  to 
tie  asoertsined  by  the  Bigh  Conrt,  and  ia  not  a*»e**od 
by  the  Privy  Conneil  Oflce.  Bax  Cookab  Qhms 
e.  PBOEVmo  COOHAS  BAnvAt 

[I.  Z..  B,  10  OftkL,  108 


.ppellant  dted  the  respondent^  who  was  the 
oieevtor  of  one  7*,  ta  bring  in  and  prove  hie  testator*! 
will.  He  Hviiim  Court  (BrABLns,  j.)  ordved  tiie 
reepoDdint  to  lodge  tbe  vUl  in  Conrt  and  to  take  oak 


lizcdbyGoOt^Ic 


DIO£ST  OF  CA8E3. 


(    1S>2 


Costs— confimwi;. 

1.  SPECIAL  CABtB—eoittiiHied, 
pnjMe,  bat  directed  tlut  the  appellant  ahonld  pay 
half  the  coBts  of  obtaining  probate.  On  appeal, — 
Seld  (larjing  the  order  of  STiaiWO,  J.,  a*  to  cr.At) 
that  the  fand  primaril;  liable  to  the  coets  of  probate 
waa  the  rfuduary  estate  ;  and  part  of  the  rLndnar; 
Mtate  being  at  yet  uudjstribntcd,  it  ahoald.  in  the 
flnt  initance,  be  applied  to  this  purp  >ae,  and  after 
tliat  the  appellant  and  respondent  sbuuld  contribute 
in  eqoal  share*.  Databhai  Tafidab  r.  Dakodab- 
DAS  Tamdab  I.  L.  B.,  91  Bom.,  7S 

lOa Oranl  of  pro- 

ha/t — Stiitegutnt  inoomitltnl  mill  of  vhick  probatt 
it  alio  granCtd—Cotti  of  txeciUor. — The  executor 
of  a  will  had  obtained  probate  thereof,  when  the 
executor  of  a  sulweqnent  (and  incnnsiitent)  will  ap- 
plied for  and  obtained  probate  of  the  second  will. 
Meld  thitt,  having  regard  to  the  circnmatances  of  tbe 
OBM,  and  to  the  fiict  that  the  litigation  was  proilnced 
by  the  conduct  of  the  testatiu  iiorself.  the  executors 
of  both  wills  were  entitled  to  their  cceti  to  be  paid 
out  of  the  latate ;  bat  that,  in  to  far  as  the  coata 
would  not  be  corered  by  the  estate,  each  part;  mut 
bear  his  own  coati.  Iir  the  ooopb  of  Tasamoni 
Sasi  ....    I.  X^  B.,  96  Oalc,  eeS 

108. ■■    ■ Appliealienfor 

retocation  of  probate— Probate  and  AdmiHiHratioa 
Act  (Fofl88IJ.„.BB,88~CoMttatloKiidaiplta- 
der'i  fett  tn  tvch  proceeding — General  mlei  aitd 
cireidar  ordert  of  Sigk  Court,  p.  S4,  para.  8~Cinl 
Froeeiurt  Code,  1882. 1.320— Poatr  of  Rigk  CouH 
over  coitt  of  lower  Courtt.—^S.  E5,  and  net  s.  83, 
of  the  Probate  and  Administration  Act  applies  to  a 
proeeediDg  for  revocation  of  probate.  Bnch  a  pro- 
ceeding cannot  be  regarded  as  a  regular  civil  init,  but 
%t  *  miacellalieolu  proceei^g,  and  pleader*!  feea  in 
•nch  a  proceeding  Aould  be  fixed  on  that  footing. 
The  High  Conrt  has  foil  power  to  make  an  order  for 
the  awarding  of  costs  in  the  lower  Courts.  Where  tbe 
lower  Court  bad  treated  tbe  application  tor  revocatitw 
of  probate  as  a  suit  andhadpiveo  Rl,264  for  pleader's 
fees,  the  High  Court  held  that  HSOBhouldbeatlDwed, 
the  maiimnm  allowed  by  tbe  rules  of  the  Court. 
PxAiAT  Cbakvka  Shasa  v.  SajjI  Bhak-jan  Bbaha 

[4c.w.ir.,eoo 

GiBum  VkBai  V.  Pkiiap  CsAin>BA  Beasa 

[4  C.  W.  N.,  e09 

104.  Baferenoe  to  High  Court 

— Practiet—Coitt  of  referenee  to  High  Court — 
Smidt  Cmtte  Comrt  fPreeidencg  TovnuJ  Act  (Axl 
XV  of  1SS2J,  ,.  eS—Cioil  Froctdwe  Code  (Aj* 
XIV  of  1^2),  ••.  290,  617,  630.— Under  s.  030  of 
(he  Civil  Procedure  Code,  the  carts  of  a  reference  to 
the  High  Court  cannot  be  dealt  with  separately,  but 
mast  be  dealt  with  when  awarding  the  costs  of  the 
Bait.  They  are,  however,  in  tbe  discretion  of  the 
Court,  and  need  net  necessarily  follow  tbe  event  of 
tht  suit.    NicoL  V.  Mathdoba  Dass  Dcthahi 

[L  I..  B.,  U  Cal&,  607 

IOC. Bamand— SfafND  onplaim— 

Flead^e/eet. — Where  a  suit  WM  decided  after  trial, 
and  the  d^iRcm  being  reversed  bg  the  High  Conrt  on 
appeal,  the  case  was  remanded  with  orders  allowing 


COaTa—eonli**td. 

1.  SFECUL  CASES -(tmAmmiI. 
the  plaintiff  to  amend  his  plaint,  but  requiring  hini 
to  pay  all  the  costs  of  the  flrst  two  heaiinga, — Held 
that  the  stamp  for  the  plunt  was  properly  indaded 
in  the  costs  of  the  second  hearing  in  the  Court  beloW, 
and  that,  as  the  case  was  sent  back  tor  re-trial  and 
ntt  as  a  mere  remand,  the  whole  of  the  pleadar's  fees 
should  be  paid  tor  the  second  ti^.  Hadhitb  Cnirn- 
i>u  Bbba  d.  Bak  LoCHits  Bi&A    .  14  'W,  IL.  14S 

DO.  Ord«rfortnttUim 

and  order  directing  'cette  to  abide  renUt' — 
Exee%lion  for  eueh  coite  bg  howh/W  ptartg  witm 
fame  not  tpecifUd  in  dtoree  of  Court  belan — Bf 
nand,  malerialt  uecettary  for  aicertainimg  rtettit 
a/./orpurpoeetofaiDardingeoeft. — Where  an  A^ 

Ediate  Court,  after  setting  aside  the  decree  of  tbo 
iwer  Conrt,  remanded  tbe  case  and  the  order  as  (o 
costs,  provided  "  costs  will  abide  the  result," — Held 
that,  if  the  result  ot  the  remand  was  entirely  in  hvonr 
of  the  successful  party, be  was  aititled,as  amatto- of 
course,  to  the  costs  in  question,  evai  if  the  decree  of 
the  lower  Court  after  remand  did  not  oontain  any  such 
direction.  That  the  imlj  materials  that  ahonld  be 
placed  before  the  Court  to  detecmine  the  resnlt  of  the 
remand  are  the  jndgmoit  and  the  decree  made  in  the 
case.  FAin  BaoiAK  Boi  Cbowdbbx  v,  Baka 
Sdiisau  Dm  ,    4  C.  W.  IT.,  843 


107. 


-  BMpondeot  —  Co»etr%clite 


purchater —  Seerecg 
Where  the  respondent  had  been  giulty  of  Becrecy  in  a 
transaction  with  constrnctive  notice  of  which  he 
•ought  to  aff«:t  a  purchaser  as  appellant,  the  Bigh 
Conrt  gave  the  appellant  his  costs  in  both  Coort*. 

HOIULABJI  TlHUUI  «.  MABxnrAJtBAI 

[IS  Bom.,  909 

108.  anoeee^prr- 

liminarjl  ejection  to  appeal — Fraetiee. — Where  a 

CI '"I  i  nary  objection  was  succeMfully  takai  to  Hw 
ring  of  an  app»I,  tbe  High  Cinirt  refused  to 
follow  tbe  practice  adopted  in  banbniAey  appeals  In 
England  by  depriving  the  respondent  of  coats  on  the 
dismiss^  of  the  appeal,  on  (be  groond  (hat  the  ap- 
pellant had  no  previous  notice  of  the  prdiminarj 
objection.  Bx-parle  Brooke,  L.  S.,  13  Q.  B.  J}.,M 
and  Ba-parit  Bleaee,  L.  R.,  14  Q.  B.  D.,  US,  refo- 
red  to.    IxxiAE  Bisa  a  Latatatub-*ima 

[I.  Zi.  B,  11  AIL.  89S 

109.  Attignmant  of 

decrea  pending  appeal — Aieignee  tif  decree  made 
reipondtnl  to  appeal^Adding  partiae  on  appeiJ — 
Liabilitvof  ateignee  for  eoeit  of  hearing  in  Ijmer 
Coiirt.-~The  Stwidard  Oil  Company  and  one  £  saed 
the  defendant  for  damages.  The  lower  Coort  found 
that  there  was  no  privity  of  contract  betwem  the 
company  and  the  defendant,  and  ffismissed  the  sidt  of 
tbe  company  (pluntiff  No.  1}  with  sorts,  hot  passed 
a  decree  for  E  (pltuntifl  No.  3)  with  oostc  Tlie  ie- 
fendant  appealed,  in  the  Qist  instance,  mitlmig  S  tbe 
sole  respondent.  The  company,  however,  gave  tbe 
defendant  (appellant)  notice  that  the  decree  oblalneil 
by  J^  had  been  asogned  (o  them.    Wbereapon  he  (the 
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C08TEI— eowfiMMif. 

1.  SPECIAL  CASES-tjoM^MAf, 
company  objected  to  b«  made  mptHidcQt*.  The  Ap- 
pwJ  Court  reversed  the  decree  of  the  lower  Conrt  and 
disnined  the  anit,  and  the  queation  uoie  whether  tbe 
oomp&D;  oonld  be  nude  liable  for  the  genenl  coate  of 
tho  hearing  in  the  lower  Court.  Beld  that  the  eom- 
paa;  wae  liable  on);  for  the  coita  of  the  appeal  in 
which  they  had  taken  on  active  part,  bnt  TitX  for  the 
.  seneral  ooata  of  hearing  in  the  lower  Court,  except  go 
hr  ■■  the  mit  wai  their  niit.  S  was  liable  for  the 
«o«t*  thronghODt.  Tba  appellant  (defendant)  was  not 
aititled.  by  bringing  the  company  on  the  record 
agunst  tb^  will,  to  obtain  an  additional  ■eenrit;  for 
the  oofta  alrcad;  incurred  tn  the  lower  Court.  The 
anignee  of  a  decree  who  is  made  respondent  in  an 
appeal  froni  it  and  takea  no  iteps  actively  to  anpport 
it,  ought  Dot  to  be  ordered  to  pay  coeta.  Bmn 
HORABJie.Eu.ifl  .    LlkB,""" —     '"" 


UO. 


L  Ih  B^  SO  Bom.,  187 

-  Partif  plai*- 


:  30,  Civil  ProctdiH-e  Coda—Viuwn 
fid  rttfiondmUt  in  apptal  -  Fartitt  having  no  con- 
trol of  •"•*. — The  puintiifi  reapondenta  on  behalf  of 
themselves  and  43  otben,  86  of  wham  had  intimated 


obtained  a  decree.  The  porchaaeroithealienatcd  pro- 
perty appeal^  to  the  High  Court,  and  the  decree  waa 
Botaaideon  tbe  ground  that  tbe  init  was  misconceived 
and  waa  not  one  nnder  a.  80  of  tbe  Civil  Froccdore 
Code,  ftnd  the  JDdgmetit  conclnded  by  nying  merely 
that  "the  appeal  is  allowed  with  cnsti"  without 
speeifjring  any  nain«  of  parties  by  whom  the  eoata 
ware  to  be  pud.  The  decree,  wb^n  drawn  np  and 
signed,  named  the  two  pluntlfta  and  the  42  ntber  per- 
sons a*  reapondoit*  and  directed  the  coats  to  be  paid 
by  the  pl^nUSs  respondeota.  Htld,  in  an  applica- 
tion fm  amendment  of  the  decree,  that  since  the  42 
peraoDa  did  not  themselves  join  as  parties  as  provided 
ic*  nnder  a.  SZ  of  tbe  Code  and  were  nut  parties  to 
the  suit  in  the  aenae  that  they  had  any  voice  or 
omtrol  in  the  conduct  of  it,  tbey  were  not  party  re- 
apondonta,  though  they  might  fall  under  the  eategory 
of  persons  interested  undra'  a,  80,  and  bo  might  be 
bound  by  the  decirion.  The  decree  must,  therefore, 
he  amtmded  bj  liming  the  order  aa  to  the  payment 
of  costs  to  the  plsintillB  Nca.  1  and  2.  SurDTra,  Baj 
r.  Baij>»  Nate  Dib  .         .    1  C.  W.  TS.,  6S 

UL SerrlcA    of  enmrooiiB    by 

mlBtolM — iSerciee  o»  Kromg  ptrton. — In  a  niit 
brought  by  the  pluutiSa  agunst  A,  the  aummons 
was  by  mistake  aerred  upon  P,  wbn  thereapou  filed  a 
wiitten  atatemeut  denying  Ms  liability  and  alleging 
that  he  waa  erraneously  described  in  the  titlo  to  the 
plaint.  On  the  day  of  the  hearing  of  the  caao  the 
plaintiffs'  agent  saw  B  for  the  Srat  time,  and  ascer- 
tained that  he  was  not  the  real  defendant  in  the  suit. 
S^d  that  B,  having  done  nothing  to  mialwd  the 
plabtifls  as  to  liis  identity,  waa  entitled  to  bia  crats 
at  suit     LonoK,  BonAT,  Awn  MiDm&uAHBiii 

BAHX  v.  HaBOITBD  ISBlRIIC  Fakiab 

[L  Z-  B.,  4  Bom.,  619 
lia.  Small  Oatue  Court  suits— 

AH  IX  of  ISSO—Snit  on  a  morfy*yt.— When  a  suit 


COBTB—confiniud. 

1.  SPECIAL  CASES— ooa^iMMi. 

is  brought  for  the  principal  sum  and  interest  due  on 
a  mortage,  the  High  Court  gave  costs,  although  the 
decree  wai  for  leu  than  B1,000,  aa  the  Small  Cause 
Court  had  no  juriadiction.  Mibtusjos  Dittt  «. 
Eaxkbssb  Ddsbbb         .     1  Ind.  Jar.,  IT.  8.,  96 


113. 


-  Suit 


tract — -Snii  which  o^hi  to  hare  luen  hroughl  i» 
Small  Caait  Court. — Where  an  action  on  a  contract 
was  brought  in  the  High  Court,  and  judgment  was 
given  to  the  plaintiff  for  BAM-18-4H—Miild  that,  as 
the  amount  so  found  due  was  leas  than  E600,  the 
plMntiff  could  not  have  his  coats,  unless  the  Judge 
who  tried  the  cause  certified  that  the  action  waa  It 
to  he  brought  in  the  High  Court.  The  87th  clause 
of  tho  Charter  of  the  High  Conrt  does  not  give  tbe 


Court  an  unemitcolled  dlacretion 
snits.      Sabapah  Huoautas 
Mttdalttab         ,         . 
114.- 


IT  aba  YAKS  AMI 
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-Civil  Froeerlurt 


Code,  18B9, 1. 187— Portion  ofeottt  given  to  losing 
parta.-^Vartiaa  of  tbe  costs  awarded  to  the  defen- 
dant in  eiercise  of  the  discretion  givm  by  Act  Till  of 
1869, 1.  187,  where  in  a  suit  for  some  jewels  it 
appeared  on  the  evidence  of  tbe  plMntiffs  that  they 
were  not  worth  ao  mnch  as  stated  in  the  plaint,  and 
the  suit  might  have  been  brought  in  the  Small  Cause 
Court.  SoDDAKiifBc  DosEBS  V.  JiTaooKomm  Sbn 
[1  Hyde,  179 

116.  Act  XXVI  of 

1864,  t.  9— Small  Came  Court  tvif  brought  in 
Bigh  Court.— The  fact  that  a  anit  was  brought  in 
the  High  Court  because  it  was  thonght  neceaaary 
to  attach  tbe  defendant's  property  before  judgment, 
which  could  not  have  been  done  by  the  Small  Canaa 
Court,  doea  not  take  the  caae  out  of  the  operation  of 
a.  9,  Act  XXVI  of  1864.  Hcbbah  CatrHDB* 
Qavoooli  v.  Sbib  ChtihiibbMiitbb 

[3  Hyde,  387 

Ue.  Bmall     CaMtt 

Court  Aol  (XXVI  of  IBM),  :  9— Mortgage.— la  a 
suit  by  a  mortgagee,  the  prayer  of  tbe  plaint  waa  for 
a  decree  for  fl300  with  iuterest,  and  for  foredumre 
or  sale  in  default  of  payment.  Seld  that  it  was  an 
action  within  a.  9  of  Act  XXVI  of  1664,  and,  there- 
fore, tbe  plaintiff  was  not  entitled  to  costs.  Ebbiv 
Tiinmnur  Chiitbbjbh  v.  Kibobivoeaii  BoaB 

p  B.  L.  B,  O.  C,  37 

117. CtrtifieaU  undar 

Act  XXVI  of  1884,  ».  0— Appellate  Court,  Paver 
of. — Where  in  an  action  in  tho  High  Court  founded 
on  contract  a  venUct  waa  found  for  the  plaintiff  for  a 
sum  les  than  Hl.OOO,  and  the  Judge  who  tried  th« 
caae  awarded  coata  witbont  certifying  under  a  9,  Act 
XXVI  of  1864,  that  the  action  waa  fit  to  be  brought 
in  the  High  Coxtit,— Held  that  the  Coart  might 
supply  the  omiadon  on  appeal.  I^bocookab  Doss 
T.  Kbwita  Wra  .     ,   10  B,  Ii.  B.,  868 

S.  C.  Ebwata  Htio  V.  NoBOooouAB  Dobs 

[19  W.  B.,  807 

US. Suit  on  deeree  of 

Small  Cautt  Court.— la  a  anit  nPon  a  decree  of  the 
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(    18SS    ) 


COSTS— eonttMUd. 

I.  BFBCUL  CASE8~«M<i»Md. 
Small  Ckqu  Couit  brooglit  by  Ttmtaa  of  tbera  b«tng 
no  procMB  o(  that  Court  whereby  ^Uffaction  of  it* 
4«3ree  could  be  ohWoed,— iTali  tbM  the  Higb  Conit 
hftd  power  to  kWa'd  to  the  pUintill  bii  oortt  of  rait. 
Under  the  oircniiutaaoei  of  the  OMe,  oortt  were  not 
sivcD.    Maiiav  ItoiLix  Boas  c<  Lawsbhcs 

[1B.I-B..O.  C.,fl6 

IIB, ■ —   Aat    XXVI  of 

1M4,  I.  9—8et-nf.~ynime  the  defnuUnt  prored 
m  Mt-df  uunitthe  pluntiff,  and  tbni  reduced  the 
BiDoimt  whiob  he  (pluntifT)  mui  entitled  to  reoovar 
from  the  defmdwit  for  breach  of  oontiBct, — Seld 
that,  nctwitbitauidiac  the  jnoTidont  of  ■.  9  of  Act 
XXTI  of  ISM.  the^aintiif  wai  entitled  to  hie  (»«*•. 
KuHOBOaAITD  c.Masbowji 

[I.  l4.R.,4Bom.,  407 


190.- 


CdM«  CimrU  Jit  (XFo/lsaaj.t.  aii—Pmidttuy 
Small  Cant*  Cowl*  JM  (1  of  1B9SJ,  «.  «— S«,( 
brimffit  btfon,  £■<  dttimitiid  t^fttr,  tit  patiinff 
of  Aot  I  of  1895—CartiJUatt  for  eo*tt~0»n«ral 
.  Clautei  Contotidatiaii  Act  (I  of  iM8),  t.  6.— The 
pUintifl,  before  the  neung  of  Act  I  of  1895, 
foatitated  in  lie  High  Conrt  a  iuit  to  recover 
from  the  detendict  a  ram  of  over  B2,000,  which 
was  reduced  to  a  gam  of  les  Uiaa  B3,000  before 
Uie  heajiag,  and  thavfore  below  the  limit  for  tntte 
Cf^nitable  by  the  Small  Caue  Court.  At  the  time  of 
Iti  uutitution.  Act  XT  of  1882  wai  applicable,  by 
•.  2Sof  which  Act  aplainttffwaideprivMl,  In  a  (nR 
cognizable  by  the  Small  CauM  Court,  of  lue  OMti  if 
he  obtalnfd  a  decree  "for  leM  tlian  BSfiOO,"  nnlew 
the  Ju%e  who  tried  it  certi^  it  waa  a  fit  twae  to  be 
tried  in  the  High  Couft.  The  rait  waaDotdetencbed 
nntil  after  the  pa«ng  of  Act  I  of  1896,  by  i.  11  of 
which  the  deprivation  of  cciti  applied  to  caaet  in 
which  the  pluntiS  obtained  a  de^ee  for  let*  than 
£1,000.  lit  Judge  made  a  decree  in  faronr  of  the 
jjaiotiff  and,  wittimit  oertityiug  tliat  the  iMe  wa«  one 
it  to  be  looaght  in  the  High  Coart,  h«  allawed  the 
plaintiff  tbe  eoeti  of  the  nut  Stlj,  <id  appeal,  that 
ue  c»M  waa  gorenied  by  t.  6  of  the  Qenenl  CUuiei 
ConaoUdation  Act  (I  of  186Bt  j  Act  1  of  180C  wm  not 
applicable,  and  the  pUntiS  wu  not  entitled  to  hii 
cute  of  rait.  The  prindple  of  Ueb  Narain  DuH  v. 
Sarutdra  KntKna,  I,  L.  £.,  16  Calo.,  aB7,  applied. 
IgiuiL  A&m  v~  LuUB      L  L.  B.,  S4  Cslo^  880 

paw.w.,18 


VXL- 


-  Sis\t  of  pla*»- 


rruUtuey  AmM  Camm  Court  Act  (XV  qf  1882), 
*.  XI^FmHtueg  Tomu  Small  Catu*  Court  Ajit 
.Amandmamt  Jet  (I  <^  ia9BJ~6e*tral  Clantei 
Contolidalio*  Aet  (I  tflSSSJ, ».  6.— In  this  rait  the 
pUntifla  reoorered  a  total  Mm  of  Rl,907  from  the 
Mfandant  ftr  traach  of  WBbacb  The  enit  waa 
bnofU  in  ISBi.  Itwaiecmtended  fortbadofendKat 
tbat  •.  ja  of  Um  Prendanar  Small  Cauae  ConH  Act 
(XT  of  1SS2).  which  waa  in  totee  at  the  date  of  the 
uutttotion  of  the  (oit,  apidied  to  the  omc,  and  that 
'  nndcr  that  leotioD  the  pUntiSi,  although  raoMnfal, 
were  not  entitled  to  their  ooata.  feU  that  the  pUintUIi 


COSTS— CDafVainl. 

1.  SPHCIAL  CASB8— e«ili'ii»a<I. 
were  entlttgd  to  raoover  ocata.  The  power  to  award 
c.  It*  ii  derived  totbdy  ftum  Acta  of  the  LagiaUtonv 
and  in  making  tba  award  the  Curt  eaanat  baac 
Its  dedilim  en  ptoriduu  wUcb  l«ve  beai  rapaaled 
aud  an  no  loi^r  eSectlTe  at  the  time  iJa  oria  ii 
paaMd.  Htld,  alao,  tlat  a.  6  of  the  OaaeiBl  (^aUNi 
Aot  (I  of  ISliS)  dU  not  apply  to  the  eaae.  Jtmiml 
Ariff  T.  LtilU,  I.  L.  R.,  M  CaU^  3)8,  aot  followed. 
YoiroBiru  Mitbvi  e.  OomoA  Kaam 

[I.  Zi.  XL,  U  BotD,..  770 


-   ^^eoial    afpaal—Coat*     ^ 

tptcial  apptal  ^«r  rtmaud  hg  Uigh  Cottrt.^-Ji  a 
oaae,  after  being  dwndsd  in  appeal  b^  the  Zilla  Cooiti 
ia  brought  befon  tbe  High  Coait  m  special  appad 
and  ie  repunded,  the  coata  of  the  apeei^  appeal  can 
unly  be  reoevcred  If  the  High  Conrt'l  order  i4  rana-  d 
providea  tlMt  they  are  to  abide  tho  deduon  on  appal 
brluw.  DiaAMarx  Csutbubb  «.  Bav  Booma 
QtrHaoPAUBYi.    .  .    IS  W.  B..  30 


-,  Snit  (w  appaalcnJ^  ■piaOj 


deoraed— Duofetioa  of  Court  i 
it  not  correct  in  law  or  jntttce  to  aay  that  ecata  moat 
be  invariably  awarded  in  proportion  to  the  amount 
decreed  and  diimleaad.  The  Conrt  can  eiereiM  the 
largeet  dlMreUon  in  the  natter  i  bat  lUa  dlacrrfimi 
ii  to  be  eincdaed  with  facial  referaoe  to  all  tb  <St- 
cumatancca  of  the  oaac^  inclncSng  the  eondnct  of  At 
paitie*.  Baao  Dtai,  Tbwabu  n  Jdsoohath  Tbwa- 
Bsa,    Sb>o  Drill  Tbwabbi  o.  Bibsokatk  Txwa- 

KSB.     SRIB  DXU  TXITAaBB  C.  'BOBOBiTK  TBWiaMf. 
JUSOOKATB  TBWAXU  V,  BUMOKAIS  TXWABU 

19S.  - 


-  Taiiart    mt  to 

....  •»  ■P««l«l  »PP^- 

I  the  High  Court  (ailed  ai  to  a  portioB  of  bia 

appeal,  the  eMta  of  that  Court  were  decreed  againat 

him.     HanAlUllBHimAOSUnB  V.  AflEKnvAu 

[8  W.  &,  lOS 


eettt  o»  partial  dwr*t. — la  catea  of  partial  decree 
coat*  ^Duld  be  awarded  to  biAb  partita  In  proporiirai 
ta  the  amount  decreed  and  diitnjaawi.  Nivbooka  n 
HxsuKAH  MuBBB  .1  Bay.  S7T 


dantt  on  wn  i»  «xmh  oftokat  plaintiff**  tntHUd  to. 
—Whm  a  plaintiff  haa  aaked  for  a  anoi  which  ii  in 
exceaa  of  what  the  Court  holds  him  entitled  to,  and  to 
which  a  lower  rate  of  pleadei'i  fee  or  of  atamp  dnt; 
appliea  than  (o  the  rest  of  the  claim,  the  defendant 
wbD  raseaeda  bi  that  part  of  the  caee  1«  entitied  t« 
rMover  the  coata  applitaUe  to  that  particolar  pact  of 


iizoabyGoo(^Ie 
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1.  BPBCIAL  CASSS— CMHtiraaJ. 

tho  fQbject-matter  (Batlbi,  3,,  JigiwtUngV    Bani> 

BOONDBBT  DnU  F,  ROOEBS    .  .    7  W.  B^  1B7 

Upheld  on  review        .  ,      8  W.  B.,  SB 

laa    ~ ■   ■  _      __-       C/n.«  partly 


cnble  to  that  matte  upon  wbich  he  ha^  «ucceed«<I. 
TABAOHUm  MOOXIBJKB  v.  Jadooitatb  Mooksbjsb 

[Marsh.,  79 : 1  Ha;,  141 

JUKWKITB  MoOEUUI  t'.  T&RlCEUni  HOOEBBJI 

[1  ind.  Jur.,  O.  a.  lOfl 

ISft ■ OnUrdtertting 

metit  i»  propirrtien -An  orAer  dtcredng  to  plaintiff 

bii  cnsto  in  proporUai  molt  be  takm  to  mean  aa  If 
ciwti  irere. given  ia  proportiDii  to  the  amnnnt  deereed 
and  dinniMeil  i  bd  that,  except  when  ther«  ii  a  din- 
tinct  order  reitHcting  cost  to  the  pluntiff,  the  defen- 
dant it  entitled  io  his  eoiti  oa  the  p<jrtion  of  tha 
rium  di«iiueed>  althmgh  the  crder  doea  not  in  mod* 
pnride  for  it.  BrxrarvATs  CBOimHBZ  v.  Ho- 
BiBsuuB  4  W.  B.,  HlB.,  S 

180.    Untaeceiifal 

plaintiff  at  to  rhott  clai'm.— Where  a  plaintiff  i* 
entitled  to  loine  part  of  hii  clum,  he  onglit  nut  to  be 
depiiT«d  of  the  boiefit  of  the  decree  by  nich  an  order 
aa  to  cott*  a»  would  make  liim  liable  to  the  defendant 
tor  more  tiiaa  he  would  hinuelf  reoover.  Bax 
Cbcbdss  Chowdhkt  «.  Hasiott   IC  W.  B.,  486 


IBL 


-   -  ' Plaintiff  omly 

partlil  tmeett^—fnttur*  hjf  dtfyndanlt  to  »tte.~ 
Although  the  plaintiS  wai  unMle  to  Mtiify  the  Judge 
below  ai  to  each  item  of  property  tor  wluch  Ae  med 
anddldnotobtalnadeerM  lor  the  fnllamouut  clamed, 
jet  «he  Wat  beld  entitled  to  recover  the  whole  of 
the  coeta  incaned  by  her  in  a  rait  into  which  ihe  had 
been  fu'ced  by  the  defondanta  for  the  recovery  of  ha 
property.  Seib  PnlHAD  Chdokbbbcttt  r.  QunoA 
Moirai  Dun  le  W.  B.,  991 

ISa  Ceitt    bmtKtatt 

fortg  amd  portg—Cale%latio»  qf  coiU—Poriion 
ej'elaim  allotcBd  and  pari  diialloteed. — Whoro  the 
decree  in  a  nut  directed  the  paymtnt  at  ooeti  by 
the  plaintiff  and  def  eudanta,  rMpectivd;,  in  propration 
to  the  anounti  decreed  and  disallowed,  the  Sraond 
8nbonUn%te  ^udge,  before  whom  the  matter  came, 
g**e  the  plaintiff  coaita  at  the  rate  of  S  per  cent,  on  the 
■mouDt  decreed,  up  to  BG,00O,  and  to  the  defendaata 
M  the  rate  of  8  per  cent,  on  the  amount  dinllowed, 
an  the  gionud  tint  (Uoh  wae  in  aecordanee  with  the 


that  the  methijd  adopted  waa  (ntmeont,  and  that  the 
proper  mode  of  giving  (fleet  to  inch  a  decree  waa  te 
calculate  the  amount  of  the  eoiU  of  the  nit  ai  laid, 
and  t^en  divide  the  entire  earn  propartionatety 
between  the  partin  according  as  they  have  reapcctively 
■neceeded  or  failed.  Bamatotmdtrjf  DBbia  v.  Soaert, 
r  W.  JE.,  lia,  followed.  LwnUB  c.  Jot  aranrTO 
Natb  Boi    .        ,        .        .       7  a  I,.  B..  114 


I   COaTB-eoHfiaaeif. 

'  1.  SPBCIAL  Ct&W>—i!o*H**id. 

Ua. Set-offofcoa* 

■ordered  tut  the  ditpotai  fif  a  prelimiaaig  poinf 
affamit  octU  awarded  at  the  final  ditpotai  of  'A* 
«(tf — Caatt  ofpartlv  n^ceitfnl  appeal.— It  it  not 
the  umal  praotfee.  when  corte  of  an  interiocntory  pio> 
caeding  have  been  diipcsedof,  to  condder  tint  aa 
award  of  ttw  general  «oiti  of  the  anit  InterfnH* 
with  the  order  a*  to  the  partial  ooaU.  A  prior  decree 
having  given  the  eoeti  incurred  oo  the  diepoMl  of  » 
prelitunary  point  to  the  party  ■neoeeetully  laiditg 
it,  a  later  decree,  without  esprewly  referring  to  the 
former,  gave  the  coete  of  the  mtt  generally  to  the 
omDcite  nde.  Held  that  the  coeta  dne  under  the 
[nior  decree  ehoald  be  cot  off  agaioat  thoee  duo  under 
the  later.  Altbouehanappellantonlvpartlyincceeded 
in  hla  appeal,  tbe  whole  of  hla  oj^n  having  bam 
oppoaed  hi  the  CoDite  below  on  an  untenable  ground, 
— Jleid  that  there  waa  no  reann  for  departing  from 
tha  general  rule  dat  the  defeated  party  aliould  pay 
the  oriti,  Badha  FiBiHAD  SivaH  v.  Bax  Pab- 
UBWAx  Saia-B 

[i.z..&,9Cftio.,797:iaauB^  ta 

194. Suit/br  damagat 

— Deoretfor  nominal  dartagei — Cottt  to  d^ndant 
on  <fi^arn>M.— Where  a  ault  for  damagea  trai  par- 
tially decreed  on  a  flndiog  of  nominal  damagee,  and 
cofte  on  the  amount  undecreed  wore  awarded  to  tb* 
defendant  with  Interot, --£eM  that  there  waa  no 
good  reuon  for  auoh  a  oonne,  and  no  ground  of  jna. 
Uce  for  iaddling  the  pUntiff  with  detendanl^i  ci,i(t. 
MOBuuux  r.  ScKOOBUK  84  W.  B.,  60 

188,     ■ — . — Conteqianiial 

eottt— Partial  reltV-— Cotte  are  not  oonifquenUal 
upon  partial  rdief  bring  granted  in  a  wit  involving 
a  mudi  larger  (ubject'Uiatter,  a  portion  of  witich  la 
rtill  tmijudiee,  and  canoot  therefore  be  given  by  the 
fligb  Court  upon  a  decree  of  the  Frivy  Council, 
If  not  provided  tor  by  the  decree.  Leklakchs 
Snran  c.  Codbt  <a  WABsi  14  W.  B^  887 

ISe.  Adminittralor 

Qettrat'e  .ief,  II  of  1ST4,  t.  Be—Plainliff  eaeeetd- 
img  at  to  fart  of  olaim  onlg. — In  April  1666,  A 
entered  into  an  agreenumt  In  writing  with  S,  wherefaj 
be  agreed  to  a^  aa  the  manager  of  S't  tamin- 
dari*  and  other  landed  prepertia  tor  three  yean  on 
certain  temu  tberdn  mentioned.  Tka  agreement  wm 
duly  n^iiitered.  On  the  IGthof  Jane  1683,  B  aued 
the  Adminietrator  Qcneial  of  Bengal,  ■■  admlniatrator 
of  A't  ertate>  to  recover  certain  anmt  of  money,  let 
forth  in  detail  In  the  plaint,  as  having  been  received 
by  A  and  not  accounted  tot,  etating  that  they  bad 
betu  minppropiiated  by  A.  Said  that,  nnd^  the 
ipecial  ternu  irf  the  Adminictratur  Qenetal't  Act,  II 
cJ  1874,  the  plaintiff  (having  gncceeded  u  to  part  of 
hU  claim  onjy)  wai  not  entitled  to  any  oaata  ai 
againit  A'*  estate  but  waa  liable  to  pay  coatt  on  Uie 
pcrtiHL  of  hi*  claim  which  waa  dinllowed.  Haxih- 
DBK  EiSKOSB  Suiaa  r.  Adkiijuteatob  GnBiBib 
or  BBBaAi  L  Ih  E ..  12  Calo.,  867 


187.  ■ 


-Suit, 


lizcdbyGoOt^Ic 


DI0G3T  OF  CASES, 


COWIB—ctmHiuui. 

1.  SPECIAL  CiEBS-eo»tin%ed. 
for  KD  injunction  oi  duiuges  foi  ob>^iietion  by  the 
defmduit  of  tlie  pluntiS**  light  and  ur,  tbe  defsn- 
dut  F»id  H200  into  Court,  fbe  &nt  Conit  granted 
%a  injnDcliDD,  bat  oa  Bpp«at  the  decree  ma  Tuied, 
mmd  kD  idjudcUoii  refused,  hut  ti500  duoagei  given 
to  ihe  pluntjif.  On  the  qoMtim  nt  coitB,  it  wu 
aigned  for  the  defendant  (appelUnt)  tliat  be  ibonld 
be  given  M«  coati  of  appt^l,  a>  he  had  moceeded 
in  utting  aiide  the  injunction  gxantad  by  the  lower 
Court,  and  ihoold  alio  get  hii  ootti  of  hearing  in 
the  lower  Canit,  as  the  whole  conteet  thare  had 
bean  aa  to  the  right  to  an  injunction,  which  in 
appeal  bad  been  i-efoMd.  Tbe  delendant  had  paid 
B200  Into  C<mr(  whco  he  Sled  hii  written  itate- 
menti  and  wonld  have  paid  more  if  he  oonid  have 
obtwned  any  in^catien  frcm  the  pliuiitiS  of  the 
•moont  that  would  »*iith  bim.  Nothing  bewever, 
wonld  wtisfy  the  plidntiff  but  an  injoncbon,  and  be 
had  fuled  to  get  ft.  Said  that  the  plalntifl  ihoold 
have  hii  coita  of  bearing  ui  the  lower  Court,  and  that 
each  part;  ehonld  pay  hii  costs  of  tbe  appeal  and  of 
tbe  prooee^ngi  on  the  rule  for  an  injunction  before 
the  trial,  the  ordinary  rnle  ihonld  be  obsf^rved,  and 
(he  eoiti  ihonld  follow  tbe  event.  Tbe  evict  in 
this  case  was  that  the  plaintifC  had  proved  his  Case 
against  (he  defendant,  although  he  h^  not  gnt  the 
precise  fcrm  t^  relief  which  he  wanted.  If  a  party 
■nbstantially   succeeds,  be  is  entitled  to  his  costs. 

QHAJIAJBIK  NUiKABT  NlDXABKI  «.  HOROBi.  BaU- 

«BAn>u  Fai  .  .  L  lb  B,  18  Bom,,  174 
1S8, Etaminary  suit  for  posMs- 

aloa—Catet  under  t.  IB,  Limitation  Act,  XIV  of 
1858— Aei  XX  ofl88B—Pleadtt'M  ftei.—la  cases 
tinder  1. 16,  Act  XIV  of  1659,  it  was  in  tbe  discretion 
of  the  Court  to  give  ooits,  either  aa  provided  in  1. 1  of 
tbe  rules  passed  by  (he  High  Court  undw  Act  XX  of 
1865  OI  (if  tbe  proceedinge  be  a  nuacellaneons  case) 
according   to  «.   8  of  those   rules.     BaDha    Kbisio 

CsuduunrTu  v.  Ku.n  Fbomoro  Bor 

aBW.R.,2B8 

189.  Teoder— -inoBiri    Hipulatid 

for  in  etmtraet  not  tendered— BigAi  of  plaintijf  to 
come  to  Covri  for  deiermi»alion  of  amonitt  oj  cem- 
femation.—ln  a  suit  on  ■  bond  which  stipuhted  for 
interest  at  6  per  cent,  and  24  per  cent,  interest  from 
date  of  loan  in  case  the  terms  of  the  bond  were  not 
complied  with,  the  defendant  tendered  what  he  con- 
^dered  snfflcient  compensatjon  to  the  plaintifl  before 
rait,  and  claimed  exemption  from  payment  of  interest 
and  costs.  Meld  that,  m  the  defendant  had  not 
tendered  the  amonnt  stipulated  for  in  tbe  bond,  the 
plaintiff  was  justified  in  coming  to  the  Court  to  obtwn 
a  dediion  aa  to  the  rate  of  compensation  which  should 
be  pud  and  was  entitled  to  his  costs.  VuaniBS- 
wiXA  Powa«  c.  CHAitr  Aaiaji 

[L  L.  B.,  8  Kad.,  224 

140.  — Third  perioiiB,  Payment 

of  oosta  by— Civil  frocsJare  Coda,  18S9,  :  787 
— f  Men-  of  Conri  to  order  eottt  to  be  paid  by  per- 
ron not  a  parts/  'e  the  taii — Siam  plaintiff'. — A 
L  D  and  otben  having  got  a  decree  in  a  suit  in 
which  S  B  D,  a  purdah,  nashin,  was  plaintiff,  a  rule 


1.  SPECIAL  CABSS—AMfiMMif. 
niti  was  obtained  by  them  agiUnit  J  C  S  and  anotbCT, 
on  the  ground  that  he  was  the  real  plaintiff  sod 
B  B  B  only  a  naminal  one.  It  appeared  that  S  B  D 
had  no  means  of  her  own.  but  lived  in  the  hoaie  of 
J  C  S,  wlio  could  explain  nothing  of  ber  arraun- 
itancra,  or  why  she  was  rwding  in  Ua  hi>iia«  ;  bat  he 
stated  that  she  had  purchased  the  fcmier  ^amtifTi 
right  m  the  suit  against  a  decMe,  she  baving  bem 
previonsly  unintereatsd  in  the  mUtcr,  Htd  the  colj 
reason  snneeted  fiv  her  dcdng  so  was  tbat  a  BnaD 
portion  of  the  premises  in  queation  woold  awve  for 
carrying  out  a  religious  purpose  said  to  be  cnterWnsd 
by  her.  The  Court  found  that  8  B  D  waa  only  a 
aham  plamtifl,  and  that  J^  C  <5  was  the  real  aae,  and 
the  mle  waa  made  ab«)Iut«.  Seld  that  tbe  words 
« another  party "  in  a  187  of  Act  VIII  of  185S 
should  be  read  as  if  identical  with  "another  p*ity  to 
the  suit."  Said,  also,  tbat  the  Court  cannot,  by  its 
judgment  in  any  gl"en  suit,  deal  directly  with  petaoos 
not  before  it  in  that  suit;  tbat  the  Court  haa  the 
same  power  of  directing  that  the  costs  of  any  party 
to  a  suit  for  the  recovery  of  land  eball  be  paid  by  ■ 
person  who  li  not  on  the  record,  aa  the  late  Sapreme 
Conrt  had,  and  as  the  Courts  at  Westminster  sdll 
possess  and  eiereise ;  that  tbe  recovery  of  coats  from 
therwl  pluDtitF  in  a  suit  in  which  ths  plaintiff  cotbe 
record  ia  onlj  a  aham  one  is  not  a  step  in  the  pro- 
ceedings in  any  particolar  suit,  dot  can  it  be  made 
tbe  sabject  of  a  separate  phunt,  but  is  of  the  natuie 
of  a  aubrtantive  prccee^og  •■  pertonam,  and  is 
withm  the  equitable  juriadiction  of  tbe  Court ;  thtt 
if  the  plabtiff  on  tbe  record  in  a  rait  be  only  a  diam 
one,  the  defendant  may  proceed  against  the  real 
plaintiff  for  ooats  ;  that  tbe  real  plvntiff  hi  a  anit  '» 
which  tbe  one  on  the  recwd  is  a  sham  plaintiff  u 
liable   fnr  tbe  costs.     BaMA   SViroiBT    Dosau    *. 

AmmnoLOLL  Doib  .        Boarke,  O,  O.,  44 

Affirmed  on  appeal         .    Boark«,  A.  O.  C.  M 
S.  C.  JoiHTn  CHvroxK  Smiii  r.  Awitdo  Lau 

Dab 14W.B,0.a.l 

141. ■   Ptrttm   teititif 

Couri  is  t»o(io«/or  improper  pnrpon — Ciampiiig 
and  mainlenance.  —Where  the  Court  finds  any  perso, 
though  not  a  party  to  the  suit,  guilty  of  champerty 
or  maintenance,  and  letthig  in  motion  the  process  of 
the  Court  for  improper  purposes,  such  person  will  be 
made  to  paj  the  eosta  i^  sndi  proceeding     3V»- 

AlSBUft  COOWAK  r.  FXOBSOHO  COOIIAX  GBOBI 

[llnd.  JliT..Zr.8..9Sa 


Or(fsr/br;«y- 
to  ike  enit,  and 
,u>r  «u»H.i»  "J  .— ---~-  -J  Mqjktil  Conrii. 
-The  plaiutab  brought  a  suit  for  the  lecovs;  ef 
certain  property,  and  R  aod  B,  being  deairoiis  ■  t  al- 
tering into  a  transaction  for  the  pnrpoae  of  b— ■■*■■« 
the  plalntifls  to  recover  it,  agreed  tbat  they  should 
receive  one-half  the  property  that  m^bt  be,reooveied 
in  considention  of  their  assistance  in  recoveiiiig  it; 
they  flierenpaQ  purchaaed  bum  the  plun&ffs  tax  a 
iin™;^.i  «.Tii  one-half  their  uitereat  in  the  property, 
-      -■  'i  their  0— 
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>  ooDVeyuicc  in  the  lums  of  one  S,  u  indigent  mem- 
ber of  tiieir  fkmil;  uid  dependent  on  them  tor  lopport, 
and  eamed  the  eait  to  be  brought  in  the  nkioe  of  S 
and  the  pluntiif  jdnllj.  The  Jadae  fonnd  that  S 
had  baen  pnt  fonrard  by  £  and  B  in  order  to  nve 
thenielTea  from  having  to  par  the  coata  ot  the  miti 
wUch  wen  brought  to  eitabliih  the  claim,  in  eno 
thej  ihoold  be  luunccenfn],  and  wa*  of  opinion  that 
B  and  B  not  the  real  plwntiffi  in  the  anitt  tbongh 
acting  in  the  name  of  5.  Two  miU  had  then  heea 
bionght  hj  the  plaintilFe  and  8,  which  were  di>- 
mined,  and  decreea  for  coats  given  in  favour  of  the 
defendant! ;  and  the  Judge  ordered  that  the  names 
of  B  and  B  ihonld  be  added  to  the  decree*  for  coati. 
Bald  that,  though  the  Judge  might  have  had  power 
to  make  the  order  whilit  the  luiti  were  p^idii^ 
before  him,  he  had  no  power  to  make  luch  order  after 
diimiuing  the  tnita.  Mofniul  Conrti  have  no  power 
to  make  ordan  in  pa%am  tigtiaA  parKini  who  are 
not  partie*  t^  tlie  nit,  ....... 


DOO  V.  AlODOTABAX 

[U  B.  I..  IL,  Ap.,  87:  ao  W.  R.  laS 

148. P^mt»i  ofeottt 

(jr  fwrjo*  net  party  to  tM — Plaintilf^i  eo*tw.~Cit- 
cnmitancca  nnder  which  the  Court  will  order  ooati 
of  the  rait^  or  of  partiee  to  the  rait,  to  be  paid  by 
tUrd  peraoni  not  partiea  to  the  miiL  BuusffimABt 
Daii  v.  BAWrAKATAjt  Himn  8  B.  Ih  B,,  Ap.,  88 

144.    .Sham    i^eit- 

dant. — He  Couit  wilt  not  order  a  person  not  on  the 
rocOTd  to  paj  the  cort*  decreed  againat  the  defen- 
dant, when  die  latter  ii  a  rtnl  and  not  a  iham  defen- 
dant, and  himaelf  did  the  wmngful  act  on  which 
the  aui^  waa  baaed,  and  ha«  an  Intertat  in  the  rabject- 
matter  of  the  anit ;  and  when  the  plaintiff  knew 
before  the  trial  the  circonutanca  nnder  which  he 
afterwards  aonght  to  make  sach  third  person  re- 
■ponalble  foT  the  coiti,  and  might  haTc  added  bim  >■ 
a  defendant  on  the  record.  FalirKCiUBi  DlBi  t>. 
AsiHAiR  Chivdba  Hooibejib  8  B.  Ii.  B.,  SIO 
Sae  CHnmiBK  Kim  Mooeiubb  v.  Buf- 
oooiuB  Eoomioo 

[18  B.  U  B.,  680 :  S8  W.  B.,  188 


146. 


vmritgfor  eottt  ig  ptrton  mot  a  parti/  la  tkt  tuit- 
Bttit  agaimtl  ttramgar  to  mii/br  coiU^Civil  Pro- 
mditrt  Codt  (1869),  i.  ?3,— Whwe  It  appears  that  the 
plwntifl  in  a  salt  It  in  tact  sning  on  bdialf  of 
another  peraon  who  is  not  p.  party  on  the  record,  the 
orinary  oractice  {i  to  reijatrs  secnrity  for  costs,  and 
to  1^7  the  prcceedingi  till  it  is  given.  The  rmer> 
tion  by  the  Conrt  of  .an  applioation  under  Act  Till 
of  18MI,  a.  73,  to  have  a  stranger,  who  bas  an  in- 
terest in  the  suit,  made  a  co-plaintiff  on  the  record, 
cannot  give  a  ground  for  an  action  against  such 
stnuffcr  for  costs  incurred  in  the  auit,  which  wonid 
not  othero  ise  lie.  The  cases  in  which  persons  ether 
than  parties  to  the  salt  have  been  held  liable  to  costs 
in  England  relate  to  application*  either  In  the  canse 
itsdt  or  to  the  disciplinary  and  summary  Jmiidie- 
tion  of  the  Coorta.     They  give  no  support  to   the 


COBTB— ooii<.'avsiI. 

1.  SPECIAL  CASES-AMfiMuJ. 

independtnt  actim  will  nnder 
lie.    Bah  Cookab  Coossoo  v. 

ClimrDKBKAMTO  HOOKBSJBB 

[I.  I..  B.,  S  Cala,  983;  X-  B.,  4  L  A.,  98 

14a Paymemt<ifi,oriM 

iy  perioiu  made  parliet  mihoti  IMr  comenl.—Per- 
soDB  who  without  their  consent  are  made  partiea  to 
a  init  in  the  appellate  stage  cannot  be  made  liable 
for  c^sts,  simply  because  they  enconraged  the  plaintiff 
to  bring  the  snit  and  prDvided  him  with  the  neces- 
sary funds.    Watboit  A,  Co.  r.  Huboobhtd  Soona 

[as  w.  a.,  86 

147. Tranafhp  of  ease  from  un- 
defended to  defonded  btMTA—Praetiet.—Tha 
costs  of  a  laansf er  of  a  caae  from  the  undefended  to 
the  defended  board  mast  be  borne  by  the  party  mak- 
ing the  application.  Bnsoo  Madbuv  UinaB  c 
Wooxn  CHmtBK  Faui     .        .       S  B>d«,  88 

Bhdiscb  CHinniBK  Dosb  v.  Chcvsi  Csimir 
BiTTBB Bourke,  288 

148.    Tran«ftp    of  cum    f^m 

ohamben  into  Court— Pa^amst   a/  eotti    of 


lUtion  precedent  to  proceeding  to  the  hearing  of  a  enit 
the  payment  of  the  coats  of  a  snnimons  adjnDmpd 
from  chambers  into  Court  and  there  dismtsaed  with 
cistr.    BooKABAiv  Laxbhkosai       .    13  Bom.,  8 

149. TrBBteeB— Sahara's     tti     of 

*o(ff.^Trust«es  will  be  allowed  a  separate  tet  of 
costs  onappeaL    Fbtxbb  r.  HlHlTE 

[13  B.  L.  B.,  888 :  93  W.  B.,  17Q 

150. 


9H<  tr%$t,  Contegaaaa  Sy,  amd  mil  631  purclaur  (- 
cosipsi  tnuUt  la  join  »  (*«  cosie|i(M<v. — A  trustee 
who  acts  nnreasonablf  in  delaying  to  join  in  a  con- 
veyance, though  guilty  of  no  actual  miacoiduct, 
further  than  t^t  shown  by  an  DaWamiitable  delay 
in  doing  that  which  he  is  bound  to  do,  will  be  made 
to  pay  the  ccsta  of  a  niit  brought  agaiost  him  fur 
the  porpise  of  compelling  him  to  do  hie  daty,  not- 
withstantfing  that  neither  an  offer  to  pay  snch  costa 
as  be  might  incur  attending  the  cooveyance,  nor  a 
tender  of  a  release  ficm  his  position  as  trustee,  baa 
ever  been  made  to  him  1  he,  however,  will  still  be 
allowed  his  costs  attending  the  conveyanes  when 
completed.    Hacxsbtioh  v,  Bbbribo 

[I.  Zh  B,  U  Cale.,  898 


—  Vftloatlan  of  ndt— i>unv. 

A'oa  at  to  eortt. — A  Judge  is  not  bound  to  give  ccsta 

"      certain  valnatioi.    Khosa  Buebh  r,  Hovla 

.    MW.B.,  965 

169. Stamp  Ottg— 

Miftake  of  Comi  in  law.— A  defendant  is  only 
chargeable  as  costs  with  that  arnonnt  of  stamp  duty 
which  can  legally  be  demanded  fmm  the  pUintift 
and  not  with  any  eioMs  he  may  have  bad  to  pay 
through  a  mistake  In  law  by  the  Conrt.  Ajoodeia 
Cnowan  v.  Dtamt  Suraa      .    8  Agra>  Ber.,  6 
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COSTS  '  emiinutd. 

I.  SPHCiAL  CASKS— wWimMd. 

.    iij8_ ^ypaol— Ctourf 

•Ftf  Jfit,  iSJO'  •■  -f^  -mt^rtlia*  ai  to  ooilt.—Aa 
»ppdl»nt  WM  lield  to  li»v«  acted  rightly  in  patting 
In  hii  »PP«1  nP™  ***  Tftlortion  ot  ths  plMntiff  u 
mppioved  it  by  the  flr«t  Court,  altbtugh  that  nlua- 
Um  lud  been  greatly  oYor-estinuited,  acd  tho  Appel- 
late Cowt  wai  held  to  have  beaa  juBtifled  in  avard- 
Inn  oortt  in  propurtioa  to  what  it  coQ»idored  the  pro- 
ur  T^nation.  There  is  nuthing  ia  a.  13  of  the  Court 
PaM  Act  to  preclude  •  Judge  frum  oiorciBing  hii 
diui^oa M  to  «o*ta.  Mutboos&hath  Hojoouuab 
«.  MoHOBDMOoHKiflfl*.  Bhbi     .    30  W.  B.,  906 

j54_ . — —  Vsndor  ftnd  purolia««r — 

Sail  for  damas**  for  ir»aoh  nf  cahtraet  tmd 
njknd  of  laneit  mo»ey — Omittton  to  tettdtr.— 
In  a  Nit  for  dam^;n  for  fareacb  of  a  contract 
to  idl  inunoreable  property  and  for  refaiid  of 
the  eanmt  money  paid  to  the  plaintift  by  the  defan. 
dant  in  vhich  the  plaintift  obtained  a  decree  for  the 
earai*  money,— ff<W  that,  as  the  defendant  had  not 
pud  the  eeiiieit  money  into  Ccort,  nor  formally 
tendered  it.  she  nni«t  pay  the  corti  of  tht  Mb. 

■^  p.  L.  B.,  U  Bona..  378 

]^[j5_ . TeXAtioas  litigation— jB*«- 

eB»*/»i  jx^y  oriereii  to  paf  eariw.  —The  C(.ort  de- 
Darted  fi»ni  the  gra«»l  rale  that  a  eaccewfal  party 
bantitled  to  hi»  coati,  in  a  caie  where  the  appellant 
had  manifMtly  acted  Teiatiuualy  towardi  the  re- 
■poDdMlt,  »»d,  a*  a  pi*ert  agunrt  friTolooe  litipa- 
tLn,  ordered  the  appeUant  to  pay  the  rrapmidfint  e 
taZ.    ail»M  RiK  r.  PiiM  Biif   .  S  If .  W,  73 

XOe.  — Will— Cort*  of  oppoii»g  mil 

ty  heirt  of  dtmaied.—Tbe  hdr>  of  a  deCMwed  penon 
Sm  a  right  to  Insiat  npon  an  adreiM  will  bring 
Ttroved  in  lolemn  form  by  the  atteitii^  witniMM^  and 
mght  not  to  be  Biddled  with  the  adveree  parly-e  co*. 
when  occadonod  by  auch  opposition  al  they  were  en- 
titled to  dter.  HAiDirsniii  Doaun  v.  Hush 
DMwsDra        .  .    SiW.H.,  9B 

-  Wltbdr»wftl  of  suit— Oeiij- 


167. 


to.  Id  ebtai*  loaa  to  bn*g  aw>tktf~Cml  Proct- 
,;„r*  Coda,  mi.  97  aitd  187.— The  High  Court  hai  no 
ojwor,  nnder  the  Civil  Pnieednre  Code,  to  award  coata 
to  the  defendant  when  the  plaintiff  withdrawa,  Dot 
haviiuF  aaked  l«a»e  to  do  ao,  with  liberty  to  bring 
ibdOw  nit  for  the  aame  matter.  B±i.M  t.  TiutbH' 
ftADA  PiLLAi         ....    1  Mad.,  847 

]j^ . Order  for  eoitt 

mmdt  «•  oft»mc»  ef.  '<"*  viAott  *>(w  to,  plaiMiJf. 
—The  phuutiffa  on  the  day  flied  tor  hearing  aaied  for 
SHmitaloa  to  withdrew  a  anltj  which  wae  granted  ei- 

rle  Bafcre  the  order  w"  drawn  op,  the  defen- 
t.'  pleaden,  hearing  that  the  nit  laS  been  with- 
drawn, applied  tor  tiidr  ooita.  Tbeap^loatMOWaeBl- 
lowed  »« the  order  wa> pr^pawd, eoet. bemgawwdrf 
toth.  detaxdwrti.  sSd  that,  *M  tlw  4rf«a«J^ 
had  been  annnoonea,  the  tower  Conrt  ihouM  aeithm 
have  paiped  an  order  altowlDg  aw  euit  to  be  withtawn 
withont  notice  to  the  defaidanta,  nor  ahoold  it,  witfcont 
notice  to  the  plainWh,  havepMaed  an  order  chwgittg 


COBTS-COM/MIWrf. 

1.  SPECIAL  rABSS— <j<«ifl7«i(mi. 
AemwidiOMta.    Muhb  Duu  Psbbad  t.  BvIidbo 
Pbbhab 6  If .  "W.,  lU 

a  COSTS  OUT  OF  ESTATE. 
UW.  AdmlnlBtratloii  Bolt— ir«( 

JUnd—lTtiiurvtiarifiiH—LiaWUy  of  »«xt  Jriead 
for  eottr— Adoption  of  nit  hg  plai»Hff—CotlM  qf 

SoltMlor'i  lien  on  etlalf  recovered  or  preterred  if 
tuit—Freiervaiion  oftitaUfrom  fulwa  W** — Ap- 
pointmetti  of  receiver  -  Iiuane  exeeitfrix^A.et  Ilof 
1874,  t.  35.— The  plaintift,  who  waa  a  minor,  ened  by 
her  next  friend  (hw  hnaband)  tor  the  admtuiatratiiMi 
of  her  &ther,  Panbntam  Bamjt.  The  defeuduta  hi 
the  aolt  were  the  ptalDUfCi  mother,  Nanbu,  who  waa 
the  widow  and  execnttiz  of  Paieltatam  Bamjt,  sad  one 
BnrjorJI,  wbo  had  beenapptdntedby  nanbaltoact  for 
her  dnrioK  ber  abeenee  an  pngrimage.  The  pUtnt  al- 
Icced  that  Nanbal  waa  uMue  and  noflt  to  mauge  the 
caUte,  and  that  Bntjiv]!  was  miamanaging  and  wait- 
iog  tt.  A  reemver  waa  appointed  ahortiy  aft«r  the 
flUng  ot  the  aalt.  At  Uie  hearing  the  init  waa  dit- 
mi«ed  a>  againit  Bnrioiji,  and  the  Coort  ordared  that 
hia  ooal*  diould  be  paid  by  tbe  pluatif  a  next  Moid, 
bring  of  opiBlun  that  be  waa  the  real  aotw  in  th«  nut, 
and  that  it  would  be  onfair  Co  make  the  pl^ntifPa 
Mtate  bear  the  coata  of  prooeednga  in  whirii  aha  bad  no 
nalroice.  TheConit  waaforUur  oti^inioD  thatat 
the  time  the  init  waa  tiled  Nanbal  waa  not  of  npasnnd 
ndnd,  bnt  that  ahe  Imd  anbaeqaently  becoms  uuana. 
The  anal  acconnU  were  ordered  to  be  taken  aa  againrt 
Hanbai.  The  raault  of  t^b»g  theae  aooounta  waa  that 
her  adminiitration  of  the  Mtate  aa  eieoatrU  waa 
found  to  be  onlmpeachabtth  and  in  December  18SS  the 
Conrt  made  an  coder  Erecting  that  the  next  frioid 
aboold  pay  the  coda  of  theintant  {Jaintiff.  TlMoeit 
friend  became  tnaal*CDt,  and  hia  aoUmton  (^  «■ 
apandenta)  obtained  an  (»der  from  the  Jndge  m 
chamber!  that  the  receiver  abonld  pay  thrir  tK*t  ont 
of  the  eaUte  In  Ma  handa.  'llie  plaintiff  apjj^ 
The  r^pondenta  contended  that  the  pUntlB  had 
adopted  the  ault,  and  that  they  had  a  Ita  *fj*>^ 
c<iaU— at  any  rate  io  far  »«  they  wereinenirod  fcr*« 
reooTwy  and  preeervatioo  of  the  eatate.  atU  ttal 
the  ranondoita  were  not  entitled  to  be  p^d  out  of  the 


require  her  to  take  acUon  nntU  the  death  of  htr 
mother  Nanbai.  HirM.  alao.  that  the  woperty  in  the 
handa  of  the  rtcdver  could  not  be  hdd  to  have  bero 
reoorered  by  mean,  of  the  auit,  a*  it  apP~wi  t^»^ 
InTcatmenta  were  of  a  perfectly  legitimate  n^nr*. 
that  there  waa  no  cauae  for  alarm  wiih  reapert  to  the 
aafety  of  the  property,  and  that  the  init,  ao  tax  aa  1* 
waa  baaed  on  aUeged  danger  to  the  eatate,  waa  iprt* 
uncaUedfor.  It  waa  argoed  for  the reapondontattat 
the  apprfntaent  of  a  recdvar  preaervcd  the  e*M 
fmm  fiture  rUk  ariaing  from  the  *»<*  *™  *J 
eiecntrii  Nanbai  waa  of  nnasnnd  mind  -"'W  ™ 
the  more  fact  that  the  appointmait   of  a  receirs 
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DIGKST  OF  CASES. 


COBTB—tonlinwid. 

a.  costs  OUT  OF  ESTAT8— ooirffiMmi. 
voold  prcMrra  tha  ntsts  frmn  k  ponible  dksger  in 
tlw    fntore    could   not    briog  the  cue  iritUn  tke 
orAouy  mle  m  to   •olicitoi'i  lien.    Ditkabu  v. 
Jsmmeow,  BaAUHUEua.  un  Dutiha 

CI.  L.  IL,  10  Bom.,  S4S 
180.  — — — —  AdmlniBtrator  OeaerRyB 
Aot  n  of  1874,  ■.  18  ajid  a.  3li—Co»jlicii»ff 
elaiau  lo  proptrty  is  poitaiiion  qf  Adminiilrafor 
Otntrnl  under  order  of  Court — Coete  nf  Adminie' 
tralor  Oetieral  w  a  rnit  lo  raeovar  neh  property, 
itcHP  paid — Eapeiuee  of  takimg  aare  of  twtk  fro- 
ferty  immmd  by  Adminiitrafor  Oenera/.— Tlia 
pltlstUr  «nd  defenduiti  No*.  8,  S,  4,  and  6  wtie  the 
danghten  of  one  S,  vlio  disd  in  Bombay  on  the  Mh 
November  1885.  Sbortly  »ft«  the  death  of  S,  the 
plalntill  went  to  Delhi,  lotvingcertkinoniamentaand 
other  Talnablei  belonging  to  her  locked  np  in  a  box, 
which  alio  contained  certain  property  which  had  be- 
longed to  her  mother  &  The  boi  rtmained  in  the 
bonaa  in  wfatch  Ota  plaintifl  hftd  redded  with  B.  The 
ke;  of  Hie  boE  wai  taken  by  tlie  pbintUt  to  Delhi 
Dnring  tb«  pUstUTa  abaoice  one  M  bcr  liiteTi  (de- 
(^^nt  No-  8)  nre—iteda  petitioa  lathe  High  Oonrt 
alleging  tl^  all  the  pnmrtf  inthenidbaxbdni^ed 
to  btr  dBceaeed  mother  S,  and  was  in  danger  of  being 
tniaappiopriatad  by  the  [duntift-  Upon  ttieae  allega- 
tiona  tlw  Covrt,  on  the  IQth  Jannary  1888,  made  an 
Older  nndtr  a.  18  of  Act  II  of  1874  Erecting 
the  Adminirtntor  Qeneral  to  "  take  po«es«an  of  the 
(Topertv  of  S,  and  hdd  the  wmo,  mbject  to  the  fni- 
thn  Older  of  the  Covit."  Punoaottothiaoidtf,  the 
Adminiftaatnr  Qeneral  took  pcaietdon  of  the  bojc  and 
*U  ito  omttDU.  The  plainUfl,  admitting  that  lome 
of  the  onamenla  in  xht  box  had  belonged  to  the 
eatata  of  jff,  aned  to  reoaver  the  remainder  of  theena- 
maila  therein,  which  >li«  alleged  belonged  to  heraelf, 
and  whlob  ahe  apedfied  in  a  Mpaimte  lirt.  Defendant 
Ho.  8  dadad  her  cli^tn  and  contended  that  all  the 
propnty  belonged  to  the  estate  of  S,  The  otiiei 
■ittera  of  the  tuuntiff  (defendant!  Nos.  S,  i,  and  G) 
admitted  the  pUntiffi  claim.  The  Court  htld  that 
the  plaintiff  had  pmred  her  claim,  and  directed  that 
her  property  ahontd  be  deiireied  over  to  her  by  the 
AdmUitrator  Oeneml.  Btld  ai  to  coatt  that  the 
Adminlitrator  Qmeral  wa«  in  the  positiou  of  an  into'- 
^ea^ng  plaintiff,  and  that  he  wai  entitled,  in  the 
ant  inatane^  to  reoOTOr  hie  ooiti  from  the  lodng 
drimant  (defendant  Na  8).  Fuling  recovcn  from 
defendant  No.  8,  ha  wm  entitled  t«  be  f»3A  hia  eoet* 
ont  of  the  eatate  of5,  andifandinaoteat  that 
estate  ptovad  innffident,  he  waa  entitled  to  re«a*et 
tb«m  ant  of  tha  property  wMch  was  tha  foMeet- 
mattwofthaanit.  JTaU,  alKi,  that  the  ooata  at  the 
Adi^iniatrator  General  included  the  eipanaea  incnrred 
by  him  in  taking  care  of  the  proporty  oitnuted  to 
him  by  the  order  of  theCoort  i  anch  eipenaea  to  be 
^>porUoned  acooiding  to  tha  amonnte  rMpectirely 
belon^ng  to  theeatate  of  S  and  to  the  iJ^tlff,  and  to 


«  pdd  aooordingtv  out  of 

f  t^  property  of    the    pUutiil. .. 

.  ^  L.  &,  10  Bom.,  8fiO 


Vjran-CAKiia 


— PartuertlUp  nit 
tt^  kit  legmtrtprattiUa' 


or  MTBonf  bi 
itthenbefor 


COSTS—emi/imei. 

S.  COSTS  OUT  0?  ESTATB-«o«(.'mi#if. 
tint  ordered  out  of  the  ettate  \»  reprttente — Bra^ 
oiariei  aot  repreienied — Partiet. — The  pluntifF,  as 
Adminiitrator  General  and  AdTninistrator  of  the 
eflt»t«  of  one  M,  filed  thii  suit  against  the  pwtners  of 
R  lo  recover  S't  ghare  in  the  partnership.  A  decree 
was  made  referring  it  to  the  CommiMioneT  to  take  the 
aoeounta  of  the  paitnairiiip,  etc,  and  the  plaintilt's 
coats  were  ordMcd  by  the  Mid  decne  to  be  nud  mit 
tA  tha  partnersbip  aaseta>  and  in  eass  inch  sissts 
•hovld  be  inaaOcicat.  it  waa  tcdared  that  the  pUntiff 
do  .KcoTtt  his  eoeta  front  tlis  estate  of  S.  There 
were  no  aMtta  of  the  paitnadup,  TIm  pialnttt  now 
took  oat  a  summons  calling  on  £  a*  sou  and  bigal  ra. 
presentative  of  £  to  show  eanee  why  he  (hmud  not 
pay  the  said  ooits,  or  why  in  default  the  estate  of  S 
in  his  hands  dionld  not  be  attached.  £  objeotedthat 
he  wasnoparty  to  this  suit  vben  the  decree  was  made, 
and  neither  he  nor  hie  father's  estate  in  his  band)  was 
bound  by  it.  Held  tliat  the  sammona  most  be  dis- 
missed. His  decrae,  so  far  as  it  porported  tn  affect  tha 
estate  of  E.  was  not  a  valid  decree,  inDsnuch  as  the 

ons  beiieOciklly  interested  in  that  estate 
._  before  the  Conrt.    Lomxnr  r.  Ehatso 
Bowji          ,  I.  Ii.  B.,  la  Bom.,  61S 

iga. nnnuMMiftil  suit  whUa  In 

pondlajappwl— itewrroio/  deeree 
JUT  poueimi^  oik  apptal.~A  nuder  a  daeree  against 
B  lock  jiMMcsaion  of  B'%  estate,  and  oontinaed  a  litiga- 
ticm  whith  had  bean  ooMmenoed  by  B't  man«g«,  and  in 
which  bs  was  nnaucceHfuI  and  charged  with  the  cnits 
of  soit.  B  mranwhile,  having  app»lcd  to  the  Privy 
Conncil,  obtaiued  a  df^res  restoring  her  to  poiaeesinn 
of  the  estate.  Beld  that  A  could  not  recover  the 
costs  be  n'as  charged  with  from  the  ertate.  Bcxo 
HoKBB  aliat  Hirao  Hoku  Dibia  c.  Bah  Kisbobb 
AofcAWM  ,  .    6  W.  K.,  MIb..  134 

lea. Will,  Conatmottoii  at—Diffi. 

cully  qfeotutruotiouetiuted  by  ttiialcr.— hi  a  init 
for  the  conalmction  of  a  will,  -  iTs'i^  that  theditflculty 
of  oonstraction  having  been  caused  by  the  tfafslui 
Umself,  and  in  rsgard  to  the  circnm  itances  and  pcntiot 
of  the  parUet,  nosta  should  oome  out  of  the  Mtate. 

IKDAK  KlTKWAK  T.  JAIPAL  KTHiWAJt 

[L  U  B.,  U  Cala,  TSB 
L.  B.,  16  I.  A,  187 

164. Suit  for  eontlTHe- 

iion  of  teill~CoiutntBtion  loo  eimple  to  rioMtre 
aeeittaace  of  Comrl.— In  a  snit  for  the  oonstmctum  of 
a  will,  where  the  constmction  was  not  so  difficalt  as  to 
have  requirid  the  assiataace  of  the  Conrt,  it  was  Aeld 
to  bs  not  a  case  where  the  ettate  ahoold  b«kr  the 
Mats.  The  snit  waa  therefore  diamiMed  with  costs. 
NULATAHI   DaII    e.    ApIUSIBTXAIeB  Qbhb&al    ow 

BnraAL  .       1. 1,.  B.,  81  Caltk,  eSS 

18».       _  -^.^^_  Subeeguamt  inec9- 

■  i—C 

obtained 

^bate  thereof,  whai  the  aiecotor  of  a  subeequect 
(ftnd  inconsiBtent)  will  applied  for  and  obtained  pro- 
bate of  the  seoond  will.  Seld  that,  having  regard  to 
the  drcumstancesotthe  caseand  to  thefact  that  the 
litigation  was  prodneed  by  the  oondnct  of  the  testa- 
triihmelf,  tbeexecntorsof  both  mlla  were  entitled  to 


iizoabyGoo(^Ie 


DIOEST  OF  CASES. 


2.  COSTS  OUT  OF  BSTATE-eowZwiwi. 
tbeir  coti,  to  be  paid  out  of  the  ertatt,  but  thkt,  in  so 
far  uthe  eoit*  would  not  be  covaied  by  Ube  estato, 
weh  party  mnit  b«ar  hit  own  co«ta.     In  thb  goods 
ot  TuAMom  Dasi        .    I.  L.  B.,  S6  Calo.,  fiSS 

3.  INTBBK9T  ON  COSTS. 

-  Disoretlon  of  Coort—  Sat- 


eutioK  af  decree.— -TIm  Conrt.  ia  eiecating  a  deene, 
haa  no  power  to  allow  intenatt  on  caita  when  not 
mentioned  in  tbe  decree.  The  proper  coane  for  nb- 
tunins  aucb  intenat  ii  to  appl;  to  the  Court  which 
paiaed  the  decree  to  amend  it.  UmnnimiSBA  n. 
MoHui  hu,  SuKJJh  .  .  6  B.  I^  B.,  Ap.,  88 
197.  ■ Coata  of  traoaliitloii  and 

prlntlns— fjiwufioK  o/  decree  oj  Privg  Coun- 
cil.—Whea  on  appeal  to  the  Pfivy  ConncU  it  waa 
(Wdered  thiit  the  decree  of  the  High  Conrt  be  rcTeraed 
with£S7e-12'2  oigta,  and  that  the  decree  of  the 
Zilla  Conrt  be  affirmed  with  cocta  in  the  Couiti 
below,  m  eiecntioD  of  the  decree  it  waa  held  that  the 
decree-holder  wu  entitled  to  the  coata  of  tranilation 
and  printing  incniTed  by  him  for  tranimiuion  of 
the  record  to  the  Privy  Conndl,  aod  that  he  was  enti- 
tled to  interest  npon  thnae  ccati,  bnt  not  to  intcreat 
vpoa  tb«  nid  2376-12-2.  Madah  Thaetts  e.  Lopbz 
[9  B.  I-B.,  Aih,BS 
8.  C.  Kmnnni  Thaxoos  ■.  Hoxbisom 

[18  w.  B.,  ass 

168. Befand    of      eoate     paid 

under  decree  enbieqaently  rerersed— Jf  oiwy 

paid  under  good  decree. — Coata  paid  in  ciimplianee 
with  »  decree  lab^qumtly  reveraed  may  be  ordered 
to  be  refunded  by  the  Court  wblch  made  the  original 
decree.  A  puty  to  a  auit,  wboae  caae  has  been  dii- 
miand  in  both  the  lower  Court*  with  crati,  ia  entitled, 
when  the  decrtea  of  the  lower  Conrta  are  rerened  by 
the  Privy  Council  and  the  caae  remanded  fur  re-trial. 


on  anch  ooita  Such  an  applioation  need  not  be  made 
to  the  Priry  Council,  hut  may  be  made  to  the  Conrt 
in  which  the  ftiit  ww  inttitnted.  DoBAS  Alli  Khaii 
V.  Abdool  Azirz 

ex.  I..  B.,  4  Csla,  328 : 8  C.  I^  B.,  8S8 

169. Where  a  decree 

under  which  coata  were  recnrend  ia  reveraed,  no  ex- 
prraa  ordef  i«  needed  for  refund  of  the  eoata  ;  the 
party  who  recovered  bavins  no  right  to  ret^n  the 
■amo,  Intereit  is  awardable  □□  coita  to  be  ao  re- 
funded. Ekdas  IfAxn  Paxsabib  r,  Doia  Motbb 
Dbbia 30  W.  B.,  49 


170.- 


A.  8CALB  OF  COSTS. 

Ooeta  on  hlglieBt  scale.— 

In  the  Court  below  k  decree  waa  paaaed  In  favour  of 
tbe  ph^tifl  with  coata  on  acale  No.  3.  On  appeal 
the  decree  m  to  coata  waa  altered,  it  being  ordered 
that  each  party  (hould  p»y  hia  own  eoata  to  be  taxed 
cm  ioale  No.  2.  Buuiio  Nabatait  v.  Soxrasaoim 
[6  B.  L.  B.,  S81 
St*  alao  MiLLiB  v.  QoiTBtroBB  Comfamt 

[8  B.  X..  B.,  28S 


COSTS -«MfHi«e<f. 

S.  TAXATION  OF  COSTS. 
171-  ■ — ■ Appearaoee  befbre  taxing 

offloep— ^ioriwy^^p^araace  for  tertral  par. 
liei^Summoiu  to  atttttd  taxation  —Practice.— ijij 
work  which  an  attorney  doei  jointly  for  aereol 
partiea  together  he  can  mly  maJco  one  charge  f«, 
and  where  he  appears  for  any  number  of  partia 
before  the  taxing  oflicer  at  the  taxation  of  tbe  eveta 
of  aniit,  be  mnat  be  taken  to  repreaent  tliem  jcontly. 
The  taxing  nScer  ahonld  not  iaane  aeparal* 
•ummonaea  to  differait  partiea  who  appear  by  one 
attorney.  Esmi  r.  Adxixistsatcb  Obhksat.  or 
Bkj&al  7  B.  L.  H.,  Ap,  60 

178. AoooantantsaiDpZoyednot 

tinder  order  of  Ooxut—Uitftil  and  ateeHatj 
expente. — In  a  nit  to  set  aaide  a  aetttonent,  two  mt- 
conntanta  were  employed  at  the  phUntiiFa  inataiKn 
and  not  by  order  of  Court,  to  exanuQe  the  aeltUr'i 
hooka  and  give  evidence. — Said  that  the  blveatiea- 
tfon  bting  mnat  naeful  to  the  Court,  auid  adapM  le 
the  enda  of  Justice,  the  taxing  nuater  iraa  ri(^  in 
allowing  their  eipenaea.    MacNaib  c  Hooo 

[S^^de,  ae 

178. 1 Ooeta  of  Chnrariunant  Soli- 
citor where  gait  agatnet  OoTorrunent  bM 
been  diemleaed  wltli  ooata— Power  of  Taiif 

Qjjfew.— The  Qovemmeot  ulicitor,  who  receivea  a 
monthly  salary  ■•  aucb,  recmvea  no  fnrtba'  pB/menl 
fr^m  dLivernmanl  in  reapect  of  any  eoeta  of  litigation 
to  which  Government  ia  a  party,  except  "  out  fee*  "  or 
actual  paymenta  made  by  him  on  behsif  of  Oavrrn- 
ment,  and  paja  no  feea  when  be  inatmet*  tbe 
Advocate-Om^al ;  hut  under  hi*  anungement  wilh 
Oovemment,  be  ia  entitled  to  retain  tbe  creti 
docroed  to  Government,  if  recovered,  and  he  th« 
paya  to  the  Advocate- Oeneral  the  feea  of  canned 
allowed  by  the  taxing  officer.  Seld  that,  whai  a 
Buit  againat  Qovernment  {>  diamiaaed  wiUi  enat^ 
coata  ibould  be  taxed  in  tbe  oaual  way,  and  the 
taxing  officer  cannot  enquire  into  the  amngeneal 
aa  to  remuneration  of  ite  law  i  fllcers  by  Gbiveminnil- 
AZIKUILA  Sabbb  v.  Sbobbtabt  Or  St&tb  Toa 
ImiA  .  .    X.  Zh  B-,  15  If  ad.,  406 

174.   - 


t  against  Seoretar^  ^ 


State— Dimittat  oftu 
of  law  agtcere — Agrtenent  letween  CDrn**"' 
and  Ootermmenl  Solicitor— Agreetne»t  itat  illefet 
nor  contrary  to  jmblie  policg. — Aaanming  that  tb* 
arrangement  between  the  Oovemment  and  iti  *■''' 
citor  ia  that  the  latter  ahuuld  receive  a  aalary,  and  io 
addition  the  coata  awarded  to  Oovemment.  t^ 
arrangement  cannot  aflect  a  third  party  condenmcd 
in  coeta,  and  the  taxing  officer  baa  no  right  to  take 
anob  an  arrangement  into  conaideration ;  neillie' 
ia  It  illegal  or  contrary  to  public  poUcy,  Xc^"' 
KEn  Auk  OgidULK  Sahib  c.,Sbcbbtabt  or  Stin 
¥OB  iHDiA    .  .    I.  X^  B,  17  Had,  M 

Affirming     on    appeal    dedaion    in     AaoaK^'^ 

Bakbb  e.  Beobbtabi  or  Statb  fob  Iin>iA  _. 

[I.  I..  E..  IB  Mad,  4» 

17B. — -  Attorney     and     olian'- 

TrmeUet-BilU    of   cotU    paid    by   majorilf   <f 
iruifett— Right  ofdiilenting  frmttee  to  kat*  t"" 


lizcdbyGoOt^Ic 


DIQEST  OF  CASES. 


( 


) 


5.  TAXATION  OF  COSTS— toMludtd. 
tasad  trem  afttr  pasHtent^Jttriidietian  of  Bigk 
CiKHrt.—  ia  ft  init  relating  to  ft  clivitabU  trnrt,  toe 
decree  directed  thftt  the  cciti  of  all  portiei  tbtreto, 
when  tftied,  abnuld  be  paid  out  of  the  tmat  fund, 
Certftin  billi  of  cotti  were  ■nbgeqnently  fnmiabed  to 
the  tniteci  by  the  Bttomeyft.  Two  of  the  truftees 
thiiDght  the  hills  rauonable,  ftnd  sgreod  that  the; 
•huold  be  pftid.  The  third  trnatee  objected  to  th« 
aicjaut  of  the  hilU  aa  eiorbitftnt,  ftnd  dtiired  that 
th«;  ghould  he  tftied.  Mctwithitftndiag  hie  protrit, 
IioweveTi  the  other  tnuteei  paid  the  billi  without 
taifttioQ.  He  thereupon  took  out  ft  lamnujoe 
cftlling  upon  hti  co-tmitees  and  the  ftttomey  to 
ih(.iT  cftiue  why  the  billi  ihoald  not  be  tucd,  and 
wh;  the;  ibonld  not  refnnd  any  anm  which  bad 
hoen  overpaid.  Ilald  thftt  the  diuenting  truatee 
was  entitle]  to  hftie  the  billi  taxed,  althungb  the? 
hftd  been  paid,  ftnd  thftt  the  High  Court  bad  juria- 
diction   to  order   taiation   to   be   made.    Jijibhot 

HHKOHKBJI  JUIBBOI  v.   BVBAIUI  JlJTBHOZ 

[Z.  Ij.  K.,  18  Bom.,  189 

176. Smt  relating  to  eharltable 

insUtQtion  or  endowmant — BtftndautM'  cotli 
a»  iftitMS  aitorney  and  cliatt  ordtnd  <mi  of  Iht 
eharilg  eiiatt^Charget  alloKtd  amd  ditalloittd  at 
againtt  eitatt — Ditcretiou  of  taxing  matter — 
I'nu^M.— -Id  ft  anit  brought  by  the  Advocate- Gaieral 
at  the  inatance  of  relatora  for  the  purpoae  of  remov- 
ing the  defendant*  fn;m  the  ptaition  of  dlrectora  of  a 
MfthomedftD  mcK[ne,  and  for  mdmiDigtrstion  of  the  pr>.- 

Srty  of  the  moiqae,  etc,  the  decree  ordered  that  the 
lendftnt*  ahould  have  their  coita  taxed  ai  between 
attomej  aod  client  out  of  the  chant;  fnnda.  Tbo 
attomeya  of  the  defendant!  accordingly  brongbt  in 
their  bill  of  OMta,  and  in  taiation  it  waa  contended 
t^t  they  ihonld  be  allowed  ont  of  the  charity  fundi 
all  the  anmi  which  the  taxing  muter  eertiflsd  they  ' 
■honld  pay  thrir  attsnieya.  Mtld  thai  where  the 
taxing  maiter  decided  tiiat  certain  itemi  allowed 
ao^iut  the  defendnDta  ghonid  not  come  out  of  the 
charity  fnnda,  hii  dednon  could  not  be  diitnrbed.  It 
4or>  not  follow  that  became  a  charge  ia  proptr  to 
be  allowed  between  an  attorney  and  client  that 
the  client,  if  a  Imrtee,  ihonld  be  allowed  that 
diaige  ont  of  the  tnut  ftinde.  Adtooatb-Gdickai, 
Oi  Boifux  V,  Abditl  EiiDnB  - 

[I.  Ik  R.,  SO  Bom,  801 
177. CoBtaoftwoCoiinsel~J>u- 

erafiDs  qf  laming  nfHetr—Intolvtnoy  proeeadingt 
— Mlegationt  of  improper  eondwtt—I'urchattr — 
Praciict. — A  mle  wae  obtained  In  cerhJn  ineolvency 
proecediag*  anunat  the  purcbaeer  of  property  of  the 
inK^vent  to  ■how  canie  why  neb  pnrehaae  ihonld 
not  he  aet  aaide,  and  alle^ng  improper  ooDdnct  on 
the  port  of  the  pnrchaaer,  who  waa  repreaoited 
hy  two  counael  at  the  bearing  of  the  nile.  On 
taxation  of  coat*  of  the  pnrchMer,  the  other  par- 
tiei  objected  to  the  coata  of  two  coonael  on  behalf 
of  the  pnndiaaer  being  allowed.  Held  that,  having 
regard  to  the  allegabona-  made,  the  taxing  officer 
exerdied  a  tight  diacretion  in  allowing  the  totU  of 
tvro  covnael.  Is  ihx  iuxtbb  o>  Bhes  NiTBiiiro 
Dutx       .,  .       LI..B.,24  Calo..  881 


COTTON  FRAUDS  ACT  (BOaCBAT  ACV 
IX  OF  ises). 

See   AtPBUi  Ti>  CKiMii'At    Oaebb— AoiB 

— BOMBAI  COTTOB  FBACDa  ACT. 

[8  Bom.,  Or.,  IS 

Set  IQSIBTSITB,  JcBIHSICTIOT  07. 

[8  Bom.,  Cr.,  12 


though  aecimpanied  by  a  knowledge  Uiat  the  d.ttoD 
ii  adulterated,  i>  nut  anfficicnt  to  enatun  a  oonvicUon 
of  frandnlent  adnlteifttion  or  deterioratiun  of  cotton 
under  the  Ci-tton  Franda  Act.  No  criminality 
attachea  to  mch  poaeetiion  till  the  cotton  ia  actually 
offered  fur  nle  or  ecmpreaiioD.  Bsa.  f.  HAtnun 
Qatdi    .        .        .        .  I.  Zi.  B.,  I  Bom.,  8:^8 

2.  Mxaing    eottoit. — Qinning 

together  two  vaiietiea  of  cotton  which  had  been 
mixed  before  conatitntea  "  mixing"  within  the  mean- 
ing of  i.  8  of  B'jmbay  Act  IX  of  1S68.  Bia.  r. 
Chootkuii.  LiouaisAK  .    U  Bom.,  144 

8.  KDA».Q-~Offeringadnlttr' 

aied  nottim  for  eompreiiion — Prandnltnt  inltn' 
Hon.— To  oonititnte  tbia  cflenm  of  ofFering  adnlter- 
'ated  cotton  tor  compreidoQ  under  i.  8  of  Bombay  Act 
IX  of  186S,  it  ia  not  neceoary  to  prove  tbftt  t^ 
accuted  had  a  frandnlent  intention,  or  thai  be  had 
knowledge  of  the  cottcn  having  be^  adulterated,  or 
deteriorated,  or  mixed,  aa  dearribed  in  >.  2  of  that 
Act.    Bia.  r.  Pkshji  Bhagtax    ,  10  Bom.,  285 

as.  0  and  14. 

Stt  JuBiBiiioTioii  or   Cxnnvu,    Coutr 
— OnntircBt   coxMrTnD  ohlx  paKtlt 

M  OKI  DlBTBICT— AeHITEBATIOF. 

[L  Ih  XL,  8  Bom,,  884 


a.  1,   OL    1 — Charge    mnier.~C(iVtoa 

having  been  aold  anbject  to  examination  by  an  in- 
ipeetor,  the  mere  tttt  of  cotton  of  two  diffirent  qna- 
litiea  being  found  in  one  of  tliobalei  waa  held  to  b« 
not  infficient  to  ropport  a  charge  under  a.  1,  cl.  1, 
of  Begnlation  III  of  1829  (Bombay).  Bia,  g. 
Battuui  Bbdxah    .  .1  Bom.,  IT 

COmiBJEIi. 

Set  AsTOCiTi      .    14  B.  Zj.  B.,  Ap.,  IS 
[6  R  L.  B.,  Ap.,  70 
Bee  Cum  itksib  Basbistbb. 
See  CoioaHiOH— CiTiL  Caub. 

ta  R  Ik  R,  Ap,  101 
^A  Cor,  7 

/^    ^  19  R  I..  B.,  Ap.,  4 

See  IxBotmrr  Act,  b.  86. 

[U  B.  X^  B,  Ap.,  88 
I.  X:-  R,  8  Bom.,  270 
See  PxACTiCB— Cinx  Cabeb— Motiovb. 

[R  lb  R,  Snp.  VoL.  600 
See  BiaBT  to  Baaor      .  8  R  Ii.  R.  417 
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DIGEST  OF  CASH 


VO  U  A  BSIi—eoniinm*d. 
Adjournment 


oonTsnieneo 


i8m  PBAonoB— CrriL  Cabbs— AFynnviTi, 
[g  B.  L.  B.,  Ap.,  10 
10  B.  Xi.  IL,  B7 
'  Costs  ol  ssoond  ooanMl. 
Set  Costs— TixiTiov  ov  Cogra. 

[I.  li.  B,,  84  Cftlo.,  881 

OiTins   luBtmotlaiig   to,  on.  re- 

feienee  to  High  Ooort. 

Ste  Lirrau  Patut,  Hioe  Corvr,  on.  10. 
[8  B.  L.  B^  41B 

PrlTUego  of— 

8te  DsvutATiov. 

[L  I..  B^  IS  BonL,  8«0 

Beoetpt  for  few  of— 

St*  Siucr  Act,  187Q,  ich.  II,  abt.  IS. 

[I.  li.  B.,  16  AIL,  ISa 

Befteslien  to— 

3te  Pbaoiiox— Civil  Gabxi — ComtBxs'e 
Fiu  .  I.  L.  B.,  la  Calo,  Ml 

1, Frcetloe    as    to   beRrlnc.— 

When  the  Mmiar  eoniuel  wu  mbunt  whrai  an  kppwl 

«rM  opened,  the  Cooit  altoved    falm  to    follr.w  hii 

jniikir.     Dosi  V.  Srwwixt         .    8  B.  I..  &,  840 

117  W.  B..  4S 

a.   Hearing    of    argumeDt    on 

preUminary  iMUa.— IVo  comwl    fur  (he  nme 
J.  ■._!.._...  .  ^  prelinmiMy 

H.  Ik  B.,  la  Bom..  464 

8. Privilege    of  speech.— Qnes- 

tkm  u  to  the  extent  of  privll^^  of  ipeech  accorded 
to  eoniuel  and  adTocetea  noDddered.  Bis.  r.  Karhi- 
HATB  DurxAS         .  .8  BonL,  Cr,  186 

4.  Adroeatt—Pri- 

viltgt. — An  adrocate  In  India  c«nni4  be  proceeded 
■gaillit  civilly  nr  criminallj  fin  word*  uttered  b  Ui 
(.fflee  aa  adTocatc    Sollitav  r.  KoSTOir 

[L  li.  B.,  10  Hed..  SB 

6.  ~ Argiimenta.~f  <r  KoaMAK,  J, 

— Jt  ■■  imprnper  in  argoment  to  endatroor  to  infln- 
cum  a  Conit  by  ref  eroiGe  to  a  eonm  which  another 
Conrt  might  think  fit  to  adopt,  ot  to  the  new  wUch 
the  Appdlate  Conrt  might  take  of  it*  procecdiogi,  or 
even  to  refer  to  the  likeHhoud  of  an  appeal.  Jdo- 
atRVADTH  Sahoo  e.  Ittxatao  Hobsbut 

[IB  W.  B.,  178 

8. — —  Powm     to     bind     oUant— 


ed,  at 
-..---  High 

Court,  that,  if  the  High  Court  would  restrict  it* 
judgment  to  a  fining  on  one  of  aevenl  issne*,  hi* 
client  would  not  appeal  to  Kngland.— J«M  that 
that  agrerment  wm  binding,  and  tlut  the  appeal 
cuuld  not  be  heard.  AviB  Au  d.  IdSEBjrr  Koib 
(B  B.  I.  &,  4«0 :  14  Hecm'a  L  A„  SOS 


pwty 


COUNSBtr— Amii'miei. 

7. Bight  to  Kpo^ax  tn  Orinlnal 

Ooorta.— A  ooanKl  or  pleader  ii  eutitled  to  appear 
and  act  on  behalf  of  ttie  pitMcntkin  in  a  criminal 
ease.  Cbajtdi  Chaxaji  CEAnwu  v.  CsAjmaA 
Sfkax  Gbmi    ,  .  6  B.  Zi.  B.,  Ap..  TO 

a fi^efiMM*         (a 

Sigh  Comrt  under  :  484,  CrimtiKil  Freeedmr* 
Code  (Act  XXV  of  136tJ.~la  a  refermoe  to  the 
High  Cotttt  onder  *.  484  cf  the  Criminal  Proeeduia 
Code,  enmiMl  are  not  heard  a*  a  matter  of  right,  baft 
of  indulgence  of  the  Conrt.     Anasi^  r.  Ctxotu, 

[8  B.  L.  B..  417: 18  V.  R.,  Or,  41 

Baa.  V.  DiTAKA  .  L  Ih  B.,  1  Bom.,  84 

B.  Right  of  oounael  to  oondoet 

proeeoittlona— Atilie  iVoismfsr— Cn'aiiiu/  Pn  • 
eedtni  Code,  1878,  «.  59,  60,  286,  2S1,  SB^— Who 
tber  or  nnt  a  private  complainant  ii  pemdtted, 
E9  of  the  Code  of  Crimln&l  Procednre,  l> 


cFf  Um  High  Conit  role*,  and  the  Public  Pieieea- 
tat  toaj  th«r«npo«l  ktbiI  Unaelf  of  the  ooniiad'* 
aerrice*  BDder  *.  90.  Theeftectof  a.  BBotUwOod«w 
reed  with  aa.  69  and  M,i*  to  make  ertn  «e*etriad  h^ 
the  Conrt  of  Be**i<»  a  ca*e  felling  wfthin  tliG  pee*. 
ridon*  of  «,  6C^— that  I*  to  eay ,  tlie  Poblio  Pmaeeif 
tor  may  alway*  avtil  himaeltof  thoMrvicMof  ooqiimI 
retained  by  a  private  individual,  and  in  lO  iii«g  he 
doei  not  deprive  himieU  of  the  manageawiit  of  tlw 
eaae.  Where  the  airiataoce  of  ctinii**]  ha*  once  been 
accopted,  that  aaeirtanee  U  not  excluded  at  the  itagee 
of  the  trial  (aumining  up  by  the  pnaeontor  and  hia 
reply)  to  which  m.  261  end  853  apply.  !■  an  Najia- 
TAJEi  If.  PaKvefii  .11  BoBiq  loa 

10. Blgbtof oouumI  orattont^ 

to  fiondoot  jproaeoutlon— PretirfeiHy  Itagit- 
tnHt'iAet,  1. 109— Criminal  Froeedtre  Code,  1882, 
r.  tfS. — WUh  tht  exoeptiou  of  the  Advocate  Oetie* 
lal.  Stalling  Conneel,  Oovenuneiut  BoUdtv,  or  otiux 
officer  goicnUly  or  ipccially  empowered  by  the  Xioeal 
Qovemment  in  that  Behalf,  no  penon,  wbetlwr  ooan< 
ael  or  attorney,  can  claim  the  right  to  conduct  Uh 
proaecntion  of  any  criminal  caae  withoat  the  pezmie. 
nan  of  the  Presidency  Maeietrate.  SwBXgs «. 
BirtOBUio  DAsa  .    Z.  Ii.  B.,  6  Galo..  00 

[6  C.  Zi.  &.  374 


11, 


Btatement   by   oonnael   to 


Ooort — Praeliee.^Tbe  Court  will  accept  a  itate- 
meat  from  counael  from  Ma  place  at  the  bar  withpnt 
burdnuug  him  with  an  oath — Per  Stablxt,  J, 
HisiABBn  Dabbbi  e.  Nmmo  Lals  Son 

[S  O.  W.  IT..  084 

In  the  eaia  on  appeal,  hDeevar,  It  wm  hdd  that, 
tluiugh  it  ha*  been  the  pracUca  in  Conrti  in  g°eH'w' 
to  accept  the  etateoMnta  of  oonniel  made  from  Ide 
place  at  the  bar,  the  Conrt  euteit^ed  great  doebt 
whether,  if  that  conne  be  objected  to  by  uie  offouta 
■ide,  the  party  putting  forward  rach  itatement  eonld 
indit  upon  it*  being  made  wUhont  the  eanetfty  of  as 
oath.    Kunw  Lai  Bon  c.  Satixaa  DAtsi 

[L  !•.  B„  ar  cadc-ttt 
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DIGEST  OF  CASES. 


COnNBEL— coMliKtcd. 

IS.  Anthorlty   of  counsel   to 

eomproiiuBe  a  case  on  bebalf  of  bla  olieat— 

Hatvrt  d/  pomtr  eotfferrid  by  cimnfil'i  ntaiwr.— 
A  oounKl.  onUn  hi*  autht^rity  to  Kt  tor  hia  clitnt  ia 
leroked.  and  inch  rorccati'iu  a  nctifird  ta  thf  op- 
poiito  nde,  hM,  b;  virtue  of  h»  letuner  and  withoat 
need  of  fnitbei  Knthority.  full  power  to  compromiie  > 
CMS  on  belulf  of  hi*  client }  and  the  Court  n  ill  not 
dittnrb  k  eomprombe  ki  entered  into,  nnleu  it  ap- 
pewi  thtt  it  WBi  entered  into  nnder  a  mietaka  and 
thftt  Kime  palpable  injuatiee  haa  been  therebj  caiued 
to  tbe  client.  Slramtt  t.  JVumm,  £.  JL,  1  Q.  3., 
879,  Matthiwt  T.  Mutular,  L.  R^  30  Q.  B.  D.,  141, 
and  I»  rt  Wut  Dtwm  Great  CtmnU  Mint,  L.  S:, 
aa  Ck.  B.,  SI,  referred  to.  Jaks  Babasdb  Siksk  «. 
ShahCU  Bu        .        .      I.  Ih  a^  18  AIL,  87S 

18. Compranit;     of 

fMotfr*  in  mit,  iif  mtatitri  uittidt  nopt  of  imif — 
AiUhorify  of  eomitMl  to  naka  tacA  compromite — 
'  Otntral  aMtkority — Bpeeial  autharitv — Ifofico — 
Svidtnet,  HaieMtitt  of  eow%*tl  not  waiia  o«  oaiKif 
o^tetti  to.^Fer  Hi-OLUAji,  C.J.,  and  Haopbbhov 
and  Hoit  JJ'^  <m  appeal  from  SriXLir,  J. — Couuiel 
poneaMi  a  g:«aural  aDthority,  an  apparent  author- 
ity which  mart  b«  takw  to  continue  until  noUce  be 
giTcn  to  the  other  lids  by  the  dieot,  that  It  haa  been 
detsiuned  to  •eltle  and  ccmpromiae  the  anit  in  which 
he  it  actually  relied  ae  oonniel.  Where  the  cum- 
^omiae,  howeTSr,  extend*  to  collateral  matten,  to 
mattcfl  qait«  out^de  tbe  lorme  of  tbe  particolar  case 
in  vUch  conitad  la  engagett  in  ard«i  to  bind  hi« 
client  it  mott  be  ahown  that  he  had  ptmi  hii  client 
•pecU  atithori^  to  oompiomiae,  npoo  the  terms  upon 
wblcb  tbe  oompMmlie  waa  effected,  and  the  other 
aide  cannot  avail  themaelrei  of  the  pontitm  that  they 
did  not  know  that  It  iiad  oat  been  given ;  th^  are  not 
entitled  to  atmine  aa  In  the  case  of  an  apparent 
antiiority  that  it  waa  givm  and  wai  editing.  Where 
couokI  under  a  mitapprebenaion  of  hia  ellent'a  in- 
(tructlou*  and  beUeving  himaelf  to  have  anthoritj 
act*  in  &ct  without  it,  he  caniKit  bind  hi*  client. 
SvxDO  hii.  Bosi  V.  NiBiuuin  Duai 

n.  Ij.  B.,  87  Colo.,  438 

4  a  w.  zr.,  168 
uu  tin  ■!■  JuurniTiH  a  conr. 

I. Taat    of  wlMtliar    ooin  ia 

money— Feual  Code,  h.  990,  flSf.—The  tot  of 
whether  a  coin  ii  moDiiJ  or  not,  i*  the  poaaibilit;  of 
takins  it  into  tb*  nuu-ket  and  obtaimng  gooda  ef 
any  Uad  ia  exchange  for  it.  Far  tbi*  it*  ratne 
must  be  aacertuned  and  notorioua.  Stld,  Uietefbrc, 
Uiat  to  couBterfeit  a  ciin  of  tbe  Emperor  Akbar'a 
tine  waa  not  an  offence  under  ■■.  330  and  281  of  tbe 
Fenal  Code.    Bm.  «.  BAru  Yasat     11  Bom.,  173 

t. F«nal  Ooda,  a.  SS8,  Applloa- 

Hon  a£— 8.  S80  of  the  FaauJ  Code  ia  directed 
agaiait  a  petaen  other  than  tlae  coinar,  who  procara*, 
or  obtuMi  or  receivea  conntarfrit  ooin,  and  not  to  tbe 
offvee  conunittid  by  th*  ecdner.  Qtnm  «.  Shio- 
BVH  alM*  8lSOPBB8KU>  .    8la'.'W.,U0 


COUHTEEFBITIM'a  CanS—cvntludtd. 

t  coin  known  to 
ahonld  deliver 
or  attempt  to  iadaee  any  other  pereon  to  receive  at 
genuine  cohi  known  to  t>«  counterfeit.      Qitieb  r. 

sooBTiT 4H.  w..es 

4,  ■    Coin    not    fonnlng   lagftl 

tender— iVnal  Codt,  t.  SSO—Aut  XIX  of  1873— 
Cotaa — Vom. — It  b  tM>t  neccaaary,  to  aatlafy  the 
ordinary  daflnitioa  of  money,  that  a  cirfn  ahonld  be  a 
l^al  tender  recdvable  at  a  valae  in  mpeea  flied  by 
law.  QnM  mcluiM  which,  altlwngh  they  do  not  paaa 
at  an  abaalntely  Bud  rtl*^  yet  have  a  cnirent 
value,  not  saoertainabla  merely  by  weighing  them  at 


„  of  Act  XIX  of  1872.      QnBm  r.  KOU 
Bseabbi  .  .        6  Iff.  W.,  187 

8. Proof  of  tAlxiaaASxm—eMUf 

hmo¥iltdffi.—W^ert  the  charge  It  one  of  connterfei^ 


lag  Queen't 


I,  direct  proof  of  fabrlcatiMi  it  Dot 
ler  the  perf.B  paniahablH  mnder  the 
of  the  Fenal  Code  with  reference  to  the 
uttering  of  falte  ooin.  PABveHBLLAH  MtnniOL  c 
Ehsroo  Hmmni.  QTnnt  e.  Qdbib  San.  Bav 
Button  Saha  c.  Bavooj.  UuKuri. 

[98  W.  B.,  Or,  « 

8. Uttering  oolna— Ct>»«  qf  urn- 

•ukU  tind-Ftnal  Codt,  :  SM— Jfeirfaaoa.— Kvi- 
denee  of  the  poaMadon  and  attempted  diapoeal  of 
coint  of  an  unutnal  kind  it  relevant  on  a  charge  of 
uttering  ineh  ooint  toon  afterwarda  when  tbe  factum 
of  uttering  it  denied.  QmBH-EiiP&iBi  r.  Nctb 
Hasombd  .        .    E.  Ii.  B,,  6  Bom.,  388 


GOVEBimSHT 


Fenftl  Code.  b.  980.— The  patting  cff 
tamp  aa  a  one-rupee  atamp  it  nr.t  ociun- 
terfdting  a  cnt-rnpce  atamp.  Quebh  v.  Bbubroop 
Chubsbb  DoBi  .    9  W.  B.,  Cr.,  SS 


5m  SiHonoK  10  pBoiKrivriox— Wbibb 
Sasoiiob  a  BKVisAxr  ob  othibwibb. 
[H  I-  B.,  16  AIL.  141 
L  L.  B.,  11  Bom.,  858 
I.  L.  B,  19  Bom.,  38 
I.  Ih  B.,  17  Gala,  879 
I.  L.  B.,  10  HuL,  184 
L  L.  R.,  11  MatL,  8,  BOO 
L  K  B.,  13  Mad.,  301 
Z.  I..  B.,  16  Kad.,  186 


"OOUBT,"  KKANZNO  OP- 
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DIGEST  OF  CASES. 


(     1868    ) 


"COUBT,"  ICBAJTXN'Q  GW—eo»el»dad. 

See   COMnBgiov— CoNVUUOirs    at   Pbi- 

SOSBU  TBIBD  JOIRTLY. 

[L  I..  B.,  4  Oalc.  488 
5m  EnsmoB  Act,  1872,  b.  8. 

[13  B.  Ii.  B.,  Ap.,  40 

See  EriDiiiOi  Act,  1S7S.  b.  67. 

[I,  L.  E.,  14  Gala,  178 

fiO  STTTIEIRTBimiHCI  01    HlOH    COUBT — 

ClTiL  Pbochiubi  Codb,  b.  622. 

[L  Ii.  B.,  ai  BoDL,  a7B 
Flaoe  of  trlftl  of  orimiiuil  <mwb— 

Ofw*  Cimri — PronoaiKtMij  judgmttU  »  prteofa 
t»M8 -CriMtaaJ  Proeedtm  Code,  1881,  :  279.— 
wiiere  e,  H&giatrsta  oondactod  and  clond  the  trial  in 
the  ealkbllihed  Conrt-hoiue,  but  ccnld  not  by  reaaon 
of  illiUB  pronoance  jndginmt,  whlcb  ha  did  >(  hii 
private  honK, — Rdd  that  the  procedure,  boing  excep- 
Ucnul  ind  in  no  way  prejudiiaal  to  the  priionar,  ooatd 
not  be  qnubed  u  ill^al  under  ■.  179  of  tite  Criminal 
Frocednie  Coda,  1661.  Govxsniiin  v.  Housbb 
Suraa 1  Agia,  Cr..  17 

COUItT  OT  WABDS. 

Bee  LnHTATiOIi  Aot.  1877, 1. 10. 

[I.  X..  B.,  B  Had.,  ei 

Set  Lcvino  8  B.  Ii.  B.,  Ap.,  SO 

[I.  X,.  XL,  1  AU.,  476 

r  Ih  B.,  18  Oalc.  Bl 

I..  B.,  IS  I.  A.,  44 

I.  L.  B.,  14  U«d..  288 

Ste    MmOB— RknuunraiTiaK  o>  Mihob 

u  Soin    .  .  ai  W.  B.,  813 

[I.  L.  B.,  18  Had.,  187 

Z.  It.  B,,  as  Calo^  874,  884 

I.  L.  B.,  84  Calo.,  868 

Ii.  B.,  94  L  A.,  107 

Ag«at  of— 

&<  Act  XX  o>  1863, 1.6. 

[I.I..B.,181Cad.,Sa6 

Set  CotLMOJOR     .      I.  Ii.  B.,  8  All,  SO 

[LI..B.,1011ftd.,  366 

Tsntire  anattd  under— 

Set  Buiou  AOI  IT  or  1870. 

[16  B.  I..  B.,  848 

L FoBltion  of  Colloetor  as  maa- 

agev  of  Court  of 'WardB.— In  the  mana^^emait  of 
Mtatei  ondra'  the  Court  of  Warda  the  Collectoi  acti, 
lK)t  in  hi*  ordinary  capacity  aa  an  officer  of  the  eie- 
ovtire  GoTemment,  bat  ai  a  miniiterial  officer  of 
the  Coart  of  Wards,  and  for  miif  saaance  in  that  capa- 
city he  i*  made  penonally  reepoonble  by  the  regnlation 
oonetitnting  that  Court.  Sbiouj  Siksb  «.  COLi.ro- 
TOB  or  MOBUAUs  .  .     .  a  IT.  W.,  879 

a.  Bight  otBait—Seeeverj  of  land 

telougi»g  te  fataor.— The  Coart  of  Wai^  haa  a 
perfect  right  to  maintain  ■  mit  tor  the  recover;  of 
land  bdonglng  to  a  minor,  which  ii  in  poiieBuDii  of 
lenoD  luit  bavinK  a  (rood  title  thereto.  Boi^km 
„- :^,„ ."-_  14  W.  B^  84 


COUBT  OP  Ii 
8. Blgbt  of  fteudB  to  BOrrender 

eatata— ^Diuviri  of  Ctnrl  of  Wardt. — A  femala 
wboae  estate  ii  under  the  louiagement  of  tbe  Coart 
of  Warda  cannot,  without  the  eouaent  of  the  Court 
of  Wardh  give  np  her  righti  in  favour  of  the  next 
betr.  OoTrBNHsar  d.  Homokub  Dbo.  EmrooBa 
Eooiusn  s.  Mdnohob  Dbo     .    "V.  B.,  1864,  89 

4_ — ^„_  Appaol  by  w*rd  of  Court  of 

Wards— Onftf  ta  eiteaiio*  of  dterte. — A  widow 
under  the  Conrt  of  Wards  lauinat,  in  tha  anmaiary 
departiuent,  app(sl  &om  an  order  paaaed  by  the 
Judge  in  I'lecntinn  of  a  decree  asienled  to  by  the 
Conrt  of  Wardi.  EuBTOOBa  Eoohabu  %.  Boroci- 
BAM  Seih      .  .      4  W.  B.,  HIb.,  6 

B. -■    I.labmi7  of  Court  of  Wards 

for  pereonal  debts  of  committee. — The  oblig*- 
tion  of  thu  Collector  ou  behalf  of  the  Court  of  Wtrit 
properly  to  manage  the  rttate  of  a  lunatic  docs  u(4 
include  liability  for  hii  penonal  debts.     BBazooDnH 

V.  COLLBCrOB  OP  CCTTACK        .  .    10  W.  B.,  17* 

a  Aot  of  Court    of  WardB  in 

paying  Qorerumeiit  revenua  to  sars  estats. 

—,J<imi«»tii»,— Where  the  Court  of  Wards,  in  order 
to  save  a  uiinor'a  estate  from  sale,  pays  on  hia  behalf 
not  only  hii  own  share  of  the  revenue  due  to  OoTern* 
ment,  but  alKi  all  that  is  nbt  paid  by  the  other  ihai*' 
liolden,  such  payment  doea  not  eonatitate  an  admia- 
n«i  on  (he  part  of  the  Court  of  Wards  of  the  miuni'i 
liability  for  the  excess  revenue  so  paid.  Bax  Bui- 
ivs  Cbdoebbbvitt  c.  BanBB  Hishub  MoocKun 

[aiw.B..a68 

7. Power  of  Court  of  Wards— 

Beitg.  Meg.  X  of  1793,  t.   10^£i 


determine  the  proper  remnneration  to  be  given  to 
the  manager  of  au  eitate  under  thdr  charge  and 
the  Civil  Courts  have  no  power  to  qneation  tit 
amngemeDts  made  by  the  Court  of  Wards,  Sbubit 
BoOBiiBBY  Dbbu  e.  COLLBCTOB  or  HTHBRSiKaa 

[7W.B„ail 

a Minor  nndsr  Court  of  Wards 

~Beng.Beg.Zqfl79!t,  :  SS-Po«er  to  adopl- 
Beitsi.  Meg.  XXVI  of  1798.  t.  3.— Simile— Tint  o'gtf 
ation  of  s.  83,  Be^lation  X  of  1739,  which,  r«ad 
together  wiUi  s.  2,  Eemlatlon  XXVI  of  ITOS.pv 
hibiti  a  landholder  undbr  the  ago  of  eightden  tron 
making  an  adoption  without  the  conseDt  of  the  Court 
of  Wards,  is  ocmflned  to  persona  who  are  uodar  th( 
guardiandiip  of  the  Court  of  Wants.  JdmoobA 
Dabsii.  v.  Buusdksabi  Dabbta 

[I.  L.  B.,  1  Calc,  889 

a6  W.  B..  j»6 

!<.  B.,  8  Z.  A,  79 

9. Ward  xindflr  Court  of  Ward! 

— Sine  far  ineapaeitated  fiWH  eefiiraeti»j/-^Se»g' 
Meg.  X  of  1793— Court  of  Warie  Act  (Bag.  A<i 
IX  of  ISrSJ—Coniract  Aot  flXq/iarSJ,  ,.  11.- 
On  a  reasonable  conatraction  of  (he  whole  of  Bepll*' 
tion  Xof  1793,  a  ward  of  Court,  doly  copatitiilaa  •« 
such,  ia  not  thereby  absolutely  inupacitatad  fr(B> 
contracting,  but  the  power  of  ^e  ward  to  cmtiactii 
taken  away  k  far  as  regards  all  properly  wluA 


iizoabyGoo(^Ie 


(    »»W    ) 


DIOBST  OF  CASB8, 


oonsTOT 

Budcr  tbe  prorMoos  of  the  kw,  comei  imdw  tbe 
obaige  Mkd  eontrol  of  tbc  Conit  of  Wuds.  The  view 
Ukra  hj  a»  Comztt  of  Uh  B«g«lalkii  lod  Act*  con- 
eonad  with  tb«  Conrti  of  Wsrd*  In  Ba^  ii,  tlMt 
■Mun^  Um  imwiwJKi  vt  a  re*«DD»-p»!u  propoty 
ia  ft  cooOtiatt  pnceamt  to  tha  jiiikAedlon  of  the 
Cowt  of  Wudi  atUaUafc  j«t  whw  Mica  tlut  Jnria- 
dletlao  bfta  ktlMhed,  mil  tha  piopeitj  of  the  wud 
cornea  nndartha  toutniaBd'maimgemaA  at  tha  Court. 
JToAsMatf  Zaitior  Mi  XiM  v.  B»Ha  Koer,  11 
Meor^i  I.  X,  ^78,  ttajitni.  DBurrar  Suaa 
«.  SaooBBink*  Xnuu 

[Z.  Ik  K,  8  dale,  690 :  U  a  I..  B»  886 


la- 


Dttjualilleatiait 

to eaUraet—Btitf.  Sag.  LIJ  ^iSDX.— OuBOotui- 
(Itimtion  of  tha  prarUoni  of  Bagohtthtt  LII  of  1803 
(tha  PntUcoi  of  BegnlaUwi  X  of  179S  m  limikr), 
tt  WM  hdd  tlMt  the  Dwra  &«t  tiwt  the  Court  of 
Warde  hw  ehwga  of  tha  aatate*  of  >  femtle  did  not 
DmaMHi])'  dleqiMli^  bv  trtm  eontntcting  debtt 
That  Bagnbtkn  amit  be  eoMtroed  etrictly,  the  pro- 
TidoDi  reqidring  liu  CoUector  to  report  to  the  Bcvd 
>  feiale  a«  Atqn^iaad,  vA  tha  nbacqncDt  pnic«dare 
theraoQ  ahonld  be  atricUy  oarried  ont,  a*  not  mere 
matto*  of  form,  but  naceHai;  prdiminailea,  before 
the  female  can  be  con^dered  ffia^naHflad.  from  the 
afaeence  of  tha  obacrvance  of  thoae  proTi^KU  b  the 
caae  of  it  .4  and  tlie  eondnet  of  the  QoTenuent 
c'Aciak  repreacnting  the  Conrt  id  Ward*,  the  caOais 
of  the  Coort  of  Ward*  of  her  ertataewaa  beM  to  be  of 
anch  a  chancier  m  did  not  render  her  a  dinnaOfUd 
female  incapable  of  eootneting  dabte;  Olia  oaie 
havti^  beoi  bwMd  ineoRMtly.  it  waa,  andar  the 
cbninutanceit  remanded  for  trial  bj  tha  High  Court 
niMler  ipeckl  direcUoDa.  ItUiallMD  Zuiocw  All 
Kbav  v.  VkVrti.  Koon 

I:BW.B.,P.0..B;  U  Moore's  L  a,  47S 


11.- 


—Bttig.  S»ff.  LII  of 
1S08 — lueompettnej  ^  ditgmaliJUd  propriitor  to 
eentraet—VaiEr  a.  7  of  B«gnlatlon  LII  of  1S03, 
laklntaj  hlida  belonging  to  a  dlaqnalified  proprietor 
nay  be  eomndtted  b;  the  Ooremnunt  (on  Ita  appear* 
ing  Uiat  thie  wOl  be  fv  iU  int«t«eto  and  thoae  of 
anch  pcopiietor)  to  tha  ehaiga  ot  tbe  Coait  of  Wardi ; 
and  UMrenpon  tlie  whole  eetate  and  eltecta,  rraland 
^rtwami,  of  aach  propriety*  become  verted  in  that 


le  BagnlatioB.  TUm  ward  haT&g  then 
became  a  party  to  a  mortgage  of  anoh  landa  to  aeeore 
repajmeot  ot  Honey  advanced  to  her.  It  ma  held  that 
aha  neither  boand  henelf  dot  charged  the  eetate. 
Tbk  caw  dirtingniahed  from  Moiumtmmd  Zakoor  Ali 
Xka»  V.  IhUta  Kvtr.  11  JfocrV*  J.  A,.  478  ■.  where 
10  intoitioD  to  treat  her  ae  diaqnali- 
^  mu,  waa  adjndged  capable  of  coQ- 
e  Court  of  Wwda  waa  in  poiaF*- 

On  the  facta  of  Ud*  caae  it  waa 

kIk)  i€ld  that,  although  the  Court  bad  givai  to  thia 
ward  an  authority,  nnder  cert^D  limitatians  of  which 
the  plaintiff  had  notioei  to  borrow  money  for  a  apeoal 
pnrpoa^  there  had  not  been  lach  a  baling  nut  to  the 
wmd  of  her  competowT  ae  wonld  have  mduced  any 


le  proprietieaa,  u 
Bad  havins  hem  A 
ttactiiuL  Ounghtl 
Bka  ofbar  eaUtCb 


COUBT  0»  WAKDS-ooirfiMnxI. 


make  the  ctmtract  oi_ 

Baixbibhiia  v.  HwFiu  Bmi 

[LL.B^B  All,143: 1,.B..9L  A^ISS 
18  a  Z..  B.,  a» 

' Beug,  Sto.  LII 

qf  iSCa,  ,.  B7~DUqiKdiJUd  proprietor— Ntcetniy 

of foUowtug  procedure  pralininars  to  taiing  ettaU 
mtder  He  Comrt  0/  Wardt — The  proeednre  pre- 
acnbed  by  Eegnlation  Hn.  LII  ot  1808  for  (Baqnaflfy. 
tog  pnjprirtors  and  taking  thdr  ertatei  nnder  the 
Court  of  Ward«  mnet  be  atrictly  foUowed  in  oider 
that  the  disbilitiea  incident  io  the  statue  of  ■  diwna- 
Ijfljid  proitrietor  may  enrne.  Mo\mm«HLd  Zaioor  Ali 
Kia*  V.  SuUa  Soer,  11  MoonT,  I.  A.,  478.  referred 
to.  It  Ii  tncnmbeDt,  therrfore,  npon  one  seeklns  to 
ffiapnta  an  adoptloD  on  the  gronnd  that  the  perwn 
naking  It  waa  1.  "  dtiqnalified  proprietor"  to  ibow 
tbat  all  the  procednre  necea»ry  to  make  mch  person  ■ 
duqwJifled^  proprietor  WM  carried  out  according    to 


a  PXASID  SlHO-H  V, 


13. 

Court  of  Warda  la  not  a  " 


[L  L.  B.,  m  AH,  3M 

*  and  letter!  of 


Qavjusas  Eobb  I. 


'perKo,*  

toe  law  be  granted  to  —. 
COIXBCTOB  OF  Pa  TIM 

[L  lb  B.,  S8  Cftlc,  78S 

14, CorHfloato    of   admlnlatr*- 

Moo— .rfrt  XL  <^  lase.-'She  Conrt  of  Warda  ii 
not  prevented  by  Act  XL  of  1868  from  taking  an 
iafcnt  and  hie  ertate  onder  iti  protection  by  raaon  of 
a  certificate  of  adniiniitration  Co  the  eatate  iMvine 
bean  graoted  by  the  Qvil  Conrt.  Ilie  Comt  of 
Wards  baa  a  right  to  aatnme  charge  of  the  eriate, 
altboagh  originally  It  ma;  have  refrained  fton 
acting.     MASKCBVsur    Snrss    «,    Couiotoit   o» 

MlSIIlPOSM 

[a  I^  &,  Sup.  Ted.,  ISO :  3  W.  B.,  ai 

1*.   Art  XLof  18B8,B.7— "Per- 

jM."— Xhe  Conrt  of  Warda  i*  mvt  "a  panon"  witUa 
tha  maaobig  of  *.  ?,  Act  XL  of  1868,  and  ia  not 
ratltled  to  adminiiriw  to  an  ertate  by  virtue  tit  a 
will  or  deed  ezecntad  hy  a  private  pcraon.  Bowbhvh 
jBEinr  V.  CoLUoim  <a  Prasua 

a4  W.  B,  996 

10. Art  XI.   of   1668,  •.  U- 

Gmardeamiip  of  mimcr  propri»lon,~lSaAtz  a,  1^ 
Act  XL  of  IBSS.  an  eatate  eeaata  to  be  nbjeot 
to  the  jnrie^etion  ot  tba  Conrt  of  Warda  wMn 
any  ef  the  eo-ptoprietora  attam  majorityi  bnt  tkh 
Jndge  may,  on  the  repreaentation  ot  Oie  CUlector, 
ffireet  lum  to  ret^  aharge  ot  the  penona  and  ahaan 
of  the  atlll  dieqaalifled  pioprietorB  doriug  tha  con- 
tinoance  ot  their  (UaqaaUfication,  or  notil  mch  time 
■•  it  is  otherwise  ordered.    SimuDcnnnt  Brbu 

e.  aBOI.AII  HOBBBIN  CBOWDSBT 

[W.B,18e4.1ClB..B 

17. BeUase  of   prop«it7   tntai 

rapnintandoooB  of  Cdileotoe—Norlli-ireii 
Frotitue*  Land  Seteiuie  Acft,  XIX  af  ISfS, 
~  1U-1S5,  and  VIII  of  1879,  ,.  aO—Diiqnaiifled 
■^3f,  a  female  proprietor,  brought  a  suit 
poaaeasion  of  certun  landa,  whieh  were  ia 

*  o 


lizcdbyGoOt^Ic 


(    1S6S    ) 


DIQIST  or  CASKS. 


(    18«0    ) 


thi  hancti  of  the  Coll«cbor,  ai  nwiwger  td  tbi  Coiut 
of  Wudi,  an  the  klUgktions  th&t  (h«  had  pUoad  the 
propaitj  in  the  haadi  ot  the  Court  Kme  jcwe  preTi- 
otulj,  becmnae  »he  iraa  not  at  that  tnne  ul  a  postiim 
to  nuDBge  it  hcraelt,  bnt  that  die  km  now  capable 
of  "'f"*|j'"C  it,  and  dcaired  to  get  it  bacL  "nie  loit 
vaa  iliimiwnl.  and  the  pl^tiS  appeeled  on  the 
gnmnd,  imltr  aliJ,  that  uiaonach  ae  ihe  waa  not 
^''diaanalifledpniprietai'' within  the  meanuur  of  Aet 
XIX  ta  1878  (North-Werii  Prorinoea  Land  BaTccae 
Act),  the  Coatt  of  Warda  had  no  jnriadicUon  to  take 
the  proper^,  and  that  ita  poMeadan  waa  morely 
the  reaolt  of  an  amngtmeDt  to  which  the  waa  a  ecu- 
tenting  party,  and  whldi  die  now  deaired  to  tsnid- 
nate.  f  aid  that,  wiUi  lef  enoce  to  the  providona  of 
Act  III  of  1878  and  A«t  VIII  of  1879  (Sorth-Weat 
FrovincH  Land  Berenoe  Aeti),  the  ei^  aa  hionght 
wta  not  BM^tunablei  inaamw^  aa  there  waa  no  evi- 
dence that  the  jtlaititill  had  obt^ned  the  preriona 
MDCtka  of  tha  loeal  Qorenunent  to  UMrelaaaeof  the 
VtoDBctj  tron  tbe  (aperintendanoe  ot  the  Conit  of 
Warda,a«icqidMdbTt.90DftlielattarAct  Hild. 
■Ito,  that  the  lUntifl  oonld  not  he  allowed  in  appeal 
entiralT  to  ehanoe  the  natnte  et  tha  gronnd*  nptn 
which  abe  alli^  hcmelf  to  be  entitled  to  claim 
rellet  ud  that  hence  die  oonld  not  now  lalaa  the 
jflm  that  the  Conrt  ot  Ward*,  in  taUoK  the  propoty 
under  it*  management,  Imd  acted  withont  jnriadic- 
tiau.  The  eipreidon  "toeal  GoTemment"  m 
M.  IM  and  108  of  Aet  XIX  of  1678,  and  •■  aO 
of  Act  VIII  of  1B79,  meana  the  Iiientenant-OoTenKv 
«t the  North- Wertem Pwrinoea.  ILuoiu.  Biwe. 
CoLUOKn  oi  Bauu.  .  1. 1- IL.  7  AIL,  687 
Ml  Bang.  Aot    IT    of  1870— 

XhaU  qf  minor^SiglU  of  nil.—Htld  wMi 
reference  ai  weD  to  a.  79,  Beiisal  Act  IV  ot  1870, 
M  to  the  initioa  and  equity  of  the  eaae,  that  Um 
power  ot  the  Coort  of  Wardi  to  ropr«aent  the  eatate 
or  brina  a  init  on  behall  of  a  mhior  doee  not  oeaae 
with  the  d«th  of  the  minor.   Booira»9DI,  Koom 

«. cooM Of wa»m  .      .      .i7w.B,eeo 

19 Milter— Irftmf 

tar  iwo*tor«v-On  STth  Julj  1871,  a  dMqnalified 
proi^etor,  B,  dgned  a  dnlj  attorted  donune^ 
Securing  ha  had  adopted  a  boy,  by  name  D,  the 
next  hrir  B  dgnina  a  deolaratioii  of  hia  approral  ot 
the  atkptitoi.  B^re  nncUon  of  the  Llmiteiuuit- 
GoTemor  oonld  bo  obtained  nnder  Bengal  Aet  IV  of 
1870. e. 74,  Sdlod,  andtbeeaacUwiw»i»nbaeqnentlj 
refoaed  on  the  gnmnd  of  S"*  dnth.  On  appUca< 
tion  made  nndv  Act  XXVII  ot  1860,  the  Jndge, 
on  88th  Mareh  1878,  fonnd  the  adoption  go6d. 
»nd  appobtod  cne  P  to  he  gnardlan  of  the  minor  D, 
%ad  dincua  the  eatate  to  beplaoed  nnder  the  manage- 
ment of  the  Court  of  Warda.  Jf,  a  Jndgm«t*r*ditor 
Ot  S't,  &iling  to  execute  hU  decree  a«^&«  the 
Mtata  ot  B,  brought  a  wh  to  h*TB  it  declared  that 
B,  aa  heir,  had  inherited  all  ^e  property,  and  that 
he,  3f,  waa  entitled  to  have  that  property  attached 
and  nld  in  latiafactlon  o*  We  dscree.  The  only  de- 
fendanta  were  A  H,  mam^tr  nnder  the  Court  of 
Warda,and£.  The  8ubordinate  Judge  gave  pl«ntiff 
•  deerae,  declaring  that  i)  wa*  not  the  lenlly  adopted 
KU<^8.    Ihia  waa  appealed  from.      Stld  thU  the 


OOTTBT  OT  WABI}B~«omlmded. 

JndM  had  no  power  to  make  any  aiicli  ordir  aa  tlol 
of  the  88th  March  1878  ui  r«^ard  to  tlu  Conrt  of 
Wardi,  What  he  had  power  to  do  ander  Aot  XL  of 
IflSS,  a.  18,  waa  to  cBrect  the  CaBeetor  to  t»ke  charge 
of  the  eetate,  and  It  would  then  have  beomH  iht 
duty  of  the  OoUeotor  to  appoint  •  manager  and  a 
gnat^an  in  the  aame  maimv,  etOn  aa  if  the  mina'* 
i^}perty  and  poaon  were  aabiect  to  the  Conit  of 
Wafda.    Stld  that  tb«  ™i~i.'- 


\   inttreata  wwenot 


itrktly  In  the  mam 


ot  1870,  a.    69.     Abdool    Hyi 


Bengal  Act 


ao.- 


-K.76~SaUft,ra 

etor — Titmr*  eraatt 
fj*— PpMiowty  mimMw  tewart^-Tb*  pK» 
_  of  a.  78  of  Bengal  Act  IT  of  1870  apply  a>ly 
to  (ennrea  created  by  the  Collector  dnring  the  &b» 
tbecatatehaaheeninthehandiof  the  Conrt  of  Wardh 
and  aot  to  tenure*  tre^ed  jRvnooaly.  A  CoIlMtoft 
thereftiTft  ha*  no  power  to  aell  for  arrean  ot  rcmt  a 
teanre  created  before  he  took  cha^e  of  (he  tMU 
withont  prerionaly  obtaimng  a  decree  for  eiieh  aman 
in  the  regular  way.  Coliiaotob  ot  Ceet^oovo  e. 
KauBni  .  UB.  I..B,84S  :  »i  W.Bi^lW 
Upholding  on  appeal  nnder  letter*  P»t«it  tht 
dednon  of  XABKirr,  J.,  differing  from  HrmB,  /-,  u 
Kali  Bibxi  b.  CoiiLboiob  ov  CBrrTaeom 

COURT    OF    WABIM    AOT    (BSHOAL 
AOT  IZ  OF  1870). 


qftBard,  w*M  ma»aff»r  of  i^ar^i  etiat*  hot  i«* 
iopeMad, — The  wcmffult"  aaiuedin«i.61toM 
a  Bengal  Aot  IX  of  1879  ia  not  limited  to  whd 
i*  nanally  oalled  a  "ragnlar  aniV  hut  earn 
mlicdlaneoQi  proceefinga  In  »  anlt,  aaeh  *i  ^ 
appUeatioD  for  eieentloa  of  •  decree  inwhldtb 
ward  for  the  Brat  thne  aeeka  to  haTO  the  canlM' 
of  litlgatiim  iniUtuted  by  hit  predeoeanr  hi  titla 
When  it  appeared  that  a  manager  of  a  nuna^ 
property  had  been  appomted  by  the  Court  of  Wu* 
under  the  provlaiona  of  a.  30  of  Bengal  Act  II  » 
1879,  and  during  the  abaeuoe  of  (ueh  mauge'  m 
leaTe  an  appllcstlon  waa  made  on  behalf  of  the  mino' 
by  the  GoUectcr  of  the  diatrict  for  eiecuti<«  of* 
decree, — Said  that  the  ofiloe  of  manager  did  not  t>^ 
oome  racant  becauae  the  manager  obtained  leare,  tai 
that,  if  it  were  not  vacant,  a.  61  of  the  Act.  M  i>» 
oiable  the  Collector  to  appear  on  behalf  of  the  vasut- 
BHOOPBMItM)  IfiSAnr  Dttt  e.  Babopa  F*°*^ 
EoiCkowbkst       .       I.I1.B.,  18C»lo..W 


a  hdtalf  ^  a   minor 


Xffiet  0/  claimfrtf'^ 


lizcdbyGoOt^Ic 


DioKST  OF  pAara. 


Coiut  of  WazdM,  it  the  nrooeedlng  in  wUsh  it  wtta 
pMMd  vu  itot  iniUbitad  hy  thi  nMoutt  irith  Um 
■nction  of  the  Court  of  WiMi,  t^.,  ot  tile  Comnd*- 
rioner  to  whom  the  Conit  of  Warda  ddegatod  iti 
anthoritj  to  gnnt  laeh  nnctiaa.  Bam  Chajtou. 
HoKBUu  V.  Bakhx  Bnas 

[L  lb  B,,  S7  Calix,  849 
4  a  W.  BT^  406 

j^  a»Moi  ^e(  III  of  1881, 

».  7 — Sail  o»  l^atf  cf  nard  iy  managtr  witkomt 
(awfHM  Iff  At  Comri  ^  Wardi,  Efftol  ofSamction 
^fUr  apptat,  Egtat  ^ — In  tb«  sbMiiM  of  loma 
Older  b7  tlia  Court  of  Ward*  Kttboiitiiig  the  bring- 
ing ot>  nit,  a  soit  butttotedb;  aMoaKeron  beluU 
ot  a  mid  mnit  be  dimiHed.  A  lait  wif  intUtnted 
in  the  Court  of  the  Finrt  SnbwKUute  Jndge  of  Dmu 
«n  btfaaU  of  a  waid  by  hU  ntanags  irithont  the 
evderoTMnctlcnof  theConrtof  Waidi,  knd  proceeded 
to  judgment  wlthont  any  mch  order  or  (auction. 
The  rait  waa  partiilljr  decreed;  tnd  the  managBr 
appealed  to  dM  Mrtilct  Jndge  for  that  portiim  of 
the  cUw  which  had  been  dltmlMed  bj  Uie  Conit  of 
Brrt  initanca  At  the  hearing  of  the  appeali  an 
applkatiim  wia  Ued  vx  biAalf  of  the  appdbnt,  ac- 
companied by  a  letter  giving  naetion  to  the  hutltn- 
tion  of  the  eott,  tite  appeal  and  other  pneeadinga 


nit.  The  plaintiff  a^eeltd  to  the  High  Conrt. 
M«ld,  hBTli^  regard  to  t.  CS  of  the  Cbnii  tJ  Ward* 
Act,  18mM«maidedb7  *.  7  ot  Be(«al  Act  UI  of 
USl,  the  hwer  Apadbto  Court  wat  right  hi  dia> 
mi^ifaig  the  Kiit.  AK  abo,  tU  the  mnetloii  riven 
after  appeal  SiA  not  hare  a  retroapeetive  ateet. 
DoriiE  Chuksxb  Bot  e.  Oonui  MonuHi. 
DmaH  Csmnnn  Bot  t,  VixutavmatA  Biftut. 
DnniH  Cavxsra  Evz  «.  Nnu   Eakt  Qdxoo- 


8. Bmii  r^tattd  wAtnJUtd  o» 

ithaif  qf  a  iMOr  aain-  M*  C<mrt  of  Wmrdt  mtt- 
oflt  foKolMB  qf  thai  amU^riig  to  proettd  viti  it. 
Where,  nnder  a.  66  ot  Hut  Boigal  Conrt  of  Wardi 
A«t  (IX  of  18W).  the  manager  A  an  eafate  anthor- 
Ued  the  plaintiS,  In  oida  to  mvt  limitatira,  to  lniU> 
tnte  a  *nit  on  b<Awlf  of  Uie  Conrt  of  Warda,  wMoh 
refnaed  afterwaidl  to  aanetion  the  proceeding  with 
the  ■Qit,—2<M  that  the  Jndge  rightlr  otdend  that 
the  enlt  be  rejected  aa  inca^le,  ondv  tbe  above 
aection,  of  bnng  proaecnted.  Bnaawu  BOX  v. 
Sboihi  BiKix  Vkwar  Bor 

CL  Z.  IL,  17  Oada,  688 
Ih  B„  IT  L  A^  6 


Bm  Cum  wntwB  Conam  rnn  Acts. 
Sm  Cuis  uiroBK  Vu-vtuim  ot  Svir. 


COTTBT-TEBS — oonf lowil. 

-: — ■ SlomiHOl  of  BOlt  for    nMi-payw 

mvnt  of— 

jSwBu  Jctdioata— J'ui>aiiiin:  on  Pbrli- 

■lUBZ  Ponrs     .  4  Bom.,  A.  U,  ll<y 

pi:  L.  S.,  9  Calo.,  leS 

I.L.B.,18A1L,44 

Ord«T  Cjr  Power  to  mnke — 

Aa*  Fadxbb  Suit— Surb. 

[I.I..IL.lSBa]iL,7T 

FRTmentof— 

Sm  Cash  hitdib  Lhhtatiok  Actt,  1S77, 
a.4  .    1. 1..  B.,  18  AIL.  809 

Stt  Pactbs  SnT—AppRAu. 

ri.L.B,lBoiBu,7B 

£  I^  B.,  8  Had.,  914 

L  Ik  B.,  U  Ceda.  780 

I.  L.  B.,  18  Bom.,  484 

Sm  Pauvbb  Suit— Suits. 


JXI..B^1B 

«&,lAllL98 


L  lb  &,  1  Alu  980,  eea 

I.  lb  K.,  90BOII1.,  608 
L  lb  B..  17  AIL,  S98 
Z.  L.  B..  18  AIL,  flOe 

q,iiMtlon  am  to  BUfBolanoT'  of— 

Stt  Affkllaxi  ConsT — OBismiOBg  taux 
vox  FiKST  TncB  on  ArrnAii'— Snoux 
Cash— ViLOATion  ov  Sitit. 

[1  Bom.,  69 

14W.&,  188 

SaW.R,  488 

X.  lb  &,  18  AIL,  166 

jSm  Dbobd— Fobm  o*  Dmosn— Qbfibax 

Cajbb    .        .    LE.B.,lSlEBd.,41ft 

B*ooT*r7  of,  b7  aovemmeat. 

8m  AnAonmin;— SiFBnats  or  AnAos-   . 

[L  Zb  H,  90  Cftlo.,  Ul 
X  Suit — Smra. 

eB.IbB.,Ap«88 
lb  B,  0  AO.,  84 
L  lb  B.,  18  AIL,  418 
X,IbB,90Csla,Ul 


Sta  pKAono*— Civil  Cabib — CovBi  Psbb, 

CLL.B,9eCal(i,  194 

8C.W.ir.,88 

fit*    PBAmcnt— Cimj    Cabbb— Lbrbu 

ot  AaitonatRi.TKm. 

[I.  lb  B,  fiO  Oftlo,  870 

L Art  XXVI  of  1867— iVtM«oe— 

Klii^  pttUiou*. — Petittona  of  appeal  might  be  flted 
cm  MveiBl  itampi  anndeiit  to  make  np  the  fnll 
amount  reqnired  b;  law,  ovta  thongh  the  petition 
waa  written  on  one  paper.  TAKum  Chubh  Niaba- 
oaaarwm  v.  Takakate  Odobo  ,  19  W.  B.,  440 
Dawd  Au  s.  Kadis  Houzb    .    18  W.  B.,  168 

%  Mod*  of  wtakiug 

»p  tUmr  duff—^OM  nil«M  MM  ttaa^  of  full  tahu 
SOS 


lizcdbyGoOt^Ic 


DIGEST  OF  CASB9. 


M  availablt. — When  k  itamp  of  the  fiill  value  ii 
ftT^Ubls,  puiifi  ouglit  to  lue  m  qnull  >  iiniiili«r  of 
itemp*  aa  thov  oan,  Ekajdokoomeii  v.  Bokik- 
pomBU lev  "    '"" 


■   flaiiii—IitniStei- 


«Kt  tlamp.—Tbae  ia  no  illee^it;  in  the  reception  of 
ft  plaint  engroMed  on  iuaufficient  itamp  paper,  U  the 
fi^l  ftmonnt  of  the  atunp  duty  ha*  been  pud  at 
the  time.  Qoxan>  Kuxak  Ckowssbt  r.  HAaaoPii 
Hao        .  8  a  Ik  B^  Ap,  7«;  11  W.  B,  687 

4.  ^pptalpr»ta»e*d 

I^or*  .<4c<  (iam«  mfo  fom,  but  returned  for  irragw 
lariig. — Where,  oi>Ingtoaiiirr«Kiilarit7,a  petition  of 
appeal  waa  retaned  before  the  Stamp  Aet,  XXVI  of 
1S67,  came  into  farce,  and  the  appeal  waa  not  filed 
nntU  after  that  Act  canie  into  force, — Held  that  the 
4pp«al  mQft  be  Sled  on  a  itamp  of  the  amount  pre- 
pcrtbedb;  the  new  law.  AxuiHun  D»  e.  Qouv 
posBinr  IUlook    .  7  W,  B^  Ml 

iS'aB  Fi,OAirv.  CauMsm  EAira  Bahbbjh 

[7  W.  B.,  4ra 

IX  IHB  lUTTIB  or  TBI  f  BTITIOir   09   SbBISATB 

ItoT  CHOwfiSBS         ,  ,      7  W.  B.1 463 

6. Cogg  nf  decree  and 

order f or  execiaioa — Certifieate  of  amoont  remaining 
«!««-— Act  XXTI  of  IB67  required  that  ix^ai  of  the 
decree  and  of  the  otder  ftir  execution  ebovld  be 
itwnped;  the  certificate  m  to  any  lam  remainins  due 
lindei  a  decree reqoiied  noitamp.  Tbheaia  Scbu, 
V.BiruAiuppA  4M«L,881 

6.  Co^te   of  doom- 

«M«(*/ar  pvrpaee  of  apptal  in  ertaitU  cate,— 
The  dxemptioii  uf  the  QaTemment  of  India,  dated  the 
l9th  September  lB70i  cannot  bo  eitaoded  to  copiei  of 
the  atatement  of  evidence  and  gxnuida  of  oonTiction. 
Persons  deairone  of  obtwning  iKiptet  of  gnch  docn- 
menta  tia  the  purpoH  of  appeal  mnst  Fomiih 
ftamped  paper  en  which  the  oopiei  are  to  be  written. 
AVQBZXOVB         ...  6  Mad.,  Ap.,  IS 

BOh.  B,  oL  fl,  art.  \<i—Applicatio»e 

for  eopiee  qf  tifcree.— Application*  to  the  High 
Cooit  for  certified  eopiei  of  the  decree  and  indgmeot 
might  be  eagroaaed  on  a  it»mp  of  one  anna,  under 
el.  6,  art.  10,  acb.  B  of  Aot  XSTI  of  IB6?.    In  tk> 

lUTIia  01  TBI  PETITION  OP  TtTBIP  BlBWU 

[7  W.  B^  46B 

1.  Saxinama  admit- 
ting eati^faation  qf  decree— Petition.— Xttei  initj- 
tnting  a  nit  oa  a  bond  for  B32  with  intereet,  the 
pUiutiJf  filed  a  rarinama  ttating  satisfaction  of  hli 
filftiDi  and  withdrawing  the  loit.  Seid  the  radnama 
WW  isther  of  the  nature  of  a  petition  than  of  an 
ureement.  PnvoEAinrtiSiBOAXv.avHBflallVXDUL. 
iLunoK  Cb^idbb  Box  v.  Laumor  Shbdch 

[E>W.B.,ai4 

%  Petition     telling 

forth  term*  ofparoi  aoreentnt.—^  docninent  in  the 
■hapeof  ftpett^on  to  a  Court  Betting  forth  an  arraoge- 
pent  come  to  between  the  portiea  In  a  luit  may  be 
received  in  evldmce  in  lupport  of  a  freah  luit 
tonnded  upon  the  ftg^eeiqent  redted  in  Euch  petition, 
t^tt^Q^h  ^nly  'stamped  aa  a  petition.  It  not  appearing 


appallate 


that  ibfi  agrecvent  recjted  was  Hade 
BA1ISTA4  c.  DsgOBir  JuonrAi  Lac 

.    -  ■  .  . oLU, 

Sn  Cuia  vinm,  Taitaum  oh  Bmr. 

-  petUitHt  ofmpueial 
,[««iii«,— Petitfcnaof 
to  the  High  Cwirt  at  Bomlnky,  on  it« 
I  had  to  be  tl«mped  aecordhiK  to  the 
contained  in  el.  11  of  ech.  B  of  Aet  XXTI  of 
1007.    Ex  PAsif  Disu  Kja.rAHnu  Bazitxaikai 
[4  Bom..  A.  CL.  14S 

a  SiOiem   tff  eret^ 

appeal, — Though  a  notice  of  ft  auae^ppeal  ma;  be 
lodged  with  the  Bentiar  of  the  High  Court  preiii 
ondy,  the  objection  iteelf  had.  andtr  a.  S48,  Act  VUl 
of  I6fi0i  to  be  taken  at  the  heaiiog  of  the  appeal,  and 
tob«a«tbe«(ainp  required  by  a.  e,  Aot  XXVI  of  1867. 
Lountr  Snraa  «.  Au  Bka  %  V.  JL,  SSS 

Babeokokzi  Bobsu  b.  Chowdbbt  Jtnnc(uo< 
HtrsuoK  9W.K,S06 

Abdool  Qctkeeb  c.  Oom  Morxb  Dbbia 

[aW.B..87B 

a   • JfoHoi    of    a^te- 

tiont  by  retpoHdext, — When  the  appeal  of  an  appeln 
lant  waa  agvnit  the  whole  of  the  deculon  of  the 
low  Court  and  upon  the  full  value  of  the  original 
■ult,  no  additimal  stamp  duty  waa  required  in  re> 
tpeet  of  the  reapondmt'a  objeotioa  under  a.  S4S,  Act 
Till  of  ie£9.  Antrao  floBva  duTtwuirs  «. 
SiTTio  Bak  M0CO0MS4B        ,        ,flw.B.,lS4 

4. art.  11,  ot  te)—Oli/eetioiu 

By  re4pondent — Pauper  rtpondenl. — Note  (e)  to 
ait.  11,  ich.  B,  Act  XXVI  of  1867,  ecnWned 
no  reaervation  aa  to  the  etamp  duty  to  be  levied  on 
a  petition  of  objection  under  «.  M8,  Aet  VIII  of 
1B69,  filed  by  a  pauper  reepondent.  Bairmiokfb 
Dabsu  c.  CHpwsaaz  Jomojoi  MuUiIok 

[9  w.  B..  see 

S.  PtoW.— The  ob- 
ject of  the  note  to  art^  II'  ech.  B  of  Act  XXVI 
of  1S67,  waa  to  prermt  appeal*  only  where 
the  qneitioB  merely  rdated  to  the  ammuit  of  etamp 
to  be  impreaaed  npon  the  pUinL  CtULBonw  or 
Bitnvn  c.  Eui  KuiuB  Dvtt 

[7  a  I..  B.,  F.  B,  688 ;  16  W.  B,  T.  B..  10 
Contra,  JfASHUBUiiAjr  CEVOKMtsvnr    r.   Br- 
KakiDabi 

[7  B.  L.  B..  884  note;  13  W.  B^'41B 
Applioaiio»  mtJer 


1.  aso.  Act  vm 


,  4  B.  li.  &.  T>  B^  84 

7.  Aet  X  of  1863. 

t.  26,  Petitiou  under. — An  appUcatitm  wider  a.  36, 
Act  X;  of  1&69,  for  the  aaeiatanoe  of  the  Collector  iq 
ejecting  a  raiyat  waa  qot  a  aait,  and  therefore  tlH 


iizoabyGoo(^Ie 


t 


) 


biOBSt  OF  CAS^S. 


fcttUftT-rEBS— iS(Mwl««W; 

berenno  Ccnrb  could    raerive  nich  ^ttfamt  en* 

pomed  on  »  itamtl  p«per  of  ths  ralne  of  6  •nius. 

PrASI  MOEAF  iiOOUMJUMM  V.  KlVA  BBWA 

[S  a  I..  B.t  A.  C^  SSS 

B.  a  : 

8.  ^ — ■■ 2)oe«m««(,  B.- 

*eW}i;iol>  B/'— CiWi  iV<Ni«2«r«  Code,  JSSS,  ».  40.— 
Said  that  tbe  deMiiption  of  »  doCnment  delirered 
to  the  Court  under  t.  40  of  the  Code  of  Gvil  Pro^ 
(:«dnT«,  185S,  «u  asither  a  petition  nor  lui  kp|ilica- 
tim  li&ble  to  dutjr  within  the  metuiliig  of  the  Stamp 
Acb     Chotak^t,  AMxrrLijA   t.    Bomxai,    Bisosa 

AND  CniBAL  ISDU  BAILWAT 

[«  Bom..  A.  c,  101 

d,  Conplaiitl      pre- 

ftrrtd  bg  Munt^f  IMdar  t.  168  of  Cnminal  Pro- 
etdttre  Vodt,  1961. — A  cidiiplBint  prefeited  \>j  a 
Uunrif  nnder  «.  166  of  the  Cnminal  Procedure  Code, 
1881,  D»ed  not,  thtnwh  it  did  Dot  b»r  the  ical  of 
the  Hnndf*  Con^  be         '  ~ 

Sajjas  TaIu)  VkeV 


COimr  VEE8  ACT  (VH  or  1B7Q). 

Ae  CabiH  vsdbb  TuVAiiOir  ov  Suit. 

1-  Copy  of  deoroe  made  nader 

61d  sUm]^  IftltB.— Where  ■  decree  liad  been  pre- 
pand  while  Uw  old  itamp  laws  ware  in  operation, 
and  R8  w««  awarded  in  it  m  (he  TaJne  of  the  staTDpc 
fta  %  <»pj  thveof,  the  Court  allowed  a  cop;  tp  be 
takwi  for  84  bj>  a  party  appljing  after  Act  VII  of 
18T0  came  into  aperation.  Iir  ibb  mattbb  or 
HvkBBsrx  Mabtoon  .  .  14  W.  XL,  167 


-  PraotlDfl — Ptiitioii 
.  .  ">*P  /««• — There  ia  no 
tnaldng  np  the  stamp  f  e«  <  fa  irgeable  in  _  _rr~.  -  j 
mewu  ol  aiis>  number  of  itampa  of  enlaller  -ralnea. 
Dawd  A&i  o.  IfAsat  BUunf  .  10  W,  R.,  168 
TabaXbb  Chcbr  HATiBloEnBpnm  g.  Taba- 
k*iB  OoOho  .  .  19  W,  R,  449 

Hno  Hnm  m  Euito  Inrao  Sbasa 

[17  w,  iL,  aao 

Bnt  when  a  (tamp  of  th«  fall  Tttlne  b  arulable, 
|)ftrti«*  ihoiild  oie  as  mtall  a  nnlnber  of  ibmps  u 
fombla    EBaioobOobUba  e.  BOHiMooiru«A 

[M  tr,  B.<  169 

i  ; — -—  B.  6—Couri-/et  o»  mmeramdnm 

^  appeal— FinaUtji  of  taring  i^ffletr*'  dtcinou— 
Mitlaii—Cml  Ptoctdttn  Codi  AmeadmtMt  Act 
(VI  qf  1899J,  t.  a.— Where  an  appiiaiant,  wboM 
memorandum  of  appeal  had  bMi  dedaiM  b;  the 
taxbg  oScer  of  the  Court  to  be  inmficiCDtly  staUpad, 
applied  for  relief  under  s.  8  of  Act  No.  Vt  of  1892, 
and  it  MM  found  that  the  report  of  the  taiins 
ofietf  wai  eAweoni,  and  that  the  correct  ttamp  bid 
as  a  nattw  of  fact  been  put  on  the  tuemorandum  ol 
appeal,-2reM  that  the  appeUaut  was  entitled  to 
the  relief  aonght  notwitbriandiag  ths  proritions 
of  1.  G  of  the  Court  Face  Aot,  Vlf  of  1870.  Bm>Bi 
pBAiAD  t.  KUBDAF  Lah    .  Llh  B,  16  ail.  117 


OOUBT     7HE8    ACT     (VS     OF     liB7o) 

— eontiinud. 


Ceuri-fte     on    pttiti  _       _^.    .      _ 

fazing  offiear-Apptllate  Cemrt,  jpover  of.—^ 
objection  taken  on  behalf  of  respondents  at  tlie 
hedring  of  an  apneal  as  to  the  amount  of  the  Conrt' 
fee  alaiDp  siBied  to  the  petition  of  appeal  to  the 
High  Court  cannot  be  entertained,  the  dccieitm 
of  the  rfGcer  on  (hat  point  being  final  nnlen  referred 
to  the  Chief  Justice.    Baksa  Pai  v.  Baba 

p:  li.  B.,  SO  Mad.,  sea 


Ing  of  cl.  8,  s.  ?  of  the  Court  Fee*  Act,  VII  of 
1870,  is>  that  a  person  suing  to  set  aside  an  attach- 
ment on  land  shall  in  no  case  be  called  upon  (o  pay  a 
bi^htr  fee  than  he  would  have  to  pay  if  he  were 
snug  for  powenicsi  of  the  land.  AcCordh^ly,  in  a 
enlt  tot  setting  hside  a  snmnlary  attachment] 
nnder  Bombay  Act  I  of  1866,  placed  by  the 
Collector  on  land  held  on  a  aettlsment,  {ta  a  period 
not  exceeding  thirty  yean,  the  value  wu  held  to  be 
id  the  stamp  duty  calJ 


4,  ,^ , Wbete     thefe   has    been 

o  deosion  by  the  taxing  offlcer  under  s.  6>  it  ij  open 
'  "      ^cspoudmt  (o  raise  the  objection  on  appeal  at 


]f»a»i«g  of—Diati  nf  Court  Ten  Act  ajjlcsr.— Th« 
word  "final"  in  s.  6  of  the  Court  Fees  Act  has  tha 
Mine  meaning  sa  in  s.  It,  thon^  it  is  applied  to  a 
difFerent  subject:  The  eatea  in  which  it  has  becg 
held  that,  notwlthstaudlng  tbe  use  of  this  word 
in  s.  12,  an  apiw^  Ilea  from  a  dediion  aa  to  the 
cat^ory  in  which  the  relief  eonght  by  a  plaintiff 
or  appellant  falls,  do  not  mnn  t]ut  decision!  whicb 
Idle  secti<m  dedarea  to  b«  "final"  ar«  nevertheleea 
appealable,  bnt  tiiat  the  qoertion  of  cation  is  nod 
ft  "queatioo  rdatlng  to  Talualion,"  and  therefore 
is  not  declared  by  the  aeetion  to  b«  final  In  both 
Cl  t  and  «.  12" final"  is  used  in  Its  ordinary  li^l 
MDM  (d  nuappotlable.  A  deci^oD  under  s.  6  of  th'e 
Act  .is  not  ttpen  to  appeal,  revision,  or  rtvieW,  and  it 
final  for  all  purpoM^  and  Uo .  mwns  hare  beeh 
proTideJ  or  suggefted  by  the  Legislatare  foi' 
Questioning  it,  Tbe  officer  mentioned  in  s.  S  of  the 
CoDft  Fees  Act  is  not  bound  to  adtiie  parties  as 
to  the  stamp  required  nnder  the  Act,  or  (o  give  them 
luAiee  that  thfiy  hare  not  snfflcientlj  itaitiped 
docninents  which  the  Act  r«^nires  to  bi  stamped 
before  preeentation.  BAlkabam  Bai  «,  Oobiitd 
tl^rb  TiwAsi  Z,  lb  B,  la  All.i  180 

b.  &  • 

See  AznLUTi  CoiTbt— fixsMitB  aw 
PowBu  D>  tABtomi  CABig-StactAii 
CAgm— AptbaI  L  L.  R.,  16  Mad,  S» 


lizcdbyGoOt^Ic 


DI0G8T  OF  CA6B9. 


COTTRT     XTEBS     ACT     (VU     OF     1870 

— ctmti»twl. 

Set    Aptbllaii    Cocbt— BmonoM    or 
AsvUBtoif  or  Eniinas  asuttid  ob 

BVICraD      BT      COVBI      bblow — Uk> 
BTIVPBD  DoOVmiTTH. 

[L  L.  B^  IS  AIL,  67 
£«e  CiTiL  Pbookdukh  Codb,  IBSS,  i.  S16. 

[L  Ih  B.,  18  Bom.,  670 
Sm  LmrtATiox  Act,  >.  4. 

ri.L.B.,S01Cad.,81B 


(    1E69    ) 
AOT    (TU     OT    1870} 


1.  Apvlieatioat  net  requirtd 

to  bt  in  vWiiM. — Applicatloni  to  the  Court,  not 
leqaired  bT  the  Ciiil  Procednrs  Code  to  be  in  WTiting, 
do  not  WI  within  the  6th  •ectioo  ol  the  Conit  Faei 
Act  Thet«Tn"»ppli(»tion"inich.  II  olthe  Court 
Fee*  Act,  when  raid  with  «.  6,  mnit  b«  ooiutnied 
to    mmn    mh   ftpplioiUan    In   uniting.    TKunt   v. 

ASVIHIBIBATOB  OsBBKU  Ol  BlHaAI  

[a  IT.  W^  418 

a.  Alt  ZL  of  18B8,  I.  8— 

Cirtifieaii  </  g»ardia»tkip~P»nod  from  whiel 
authority  of  ffiardiim  AKw,— 8.  6  of  the  Cwwt 
Feei  Aet  (VII  of  1870),  wluch  nyi  th«t  a  certiflcato 
under  Aet  XL  of  1868  (among  other  dootuncoti) 
"ijiall  not  be  filed,  eiMbited,  or  recorded  In  any 
Court  of  joitlee,  or  recdved  or  tnmiilied  by  any 
pnblic  otRcei,"  onlew  »  craWn  fee  be  p^d,  maaiu  that 
■Qoh  cmtiflcste  oaonot  come  Into  ezlitence  nntil  the 

rion  who  hat  Uie  permiMion  of  the  Conrt  to  obtain 
depouti  tb«  reqnidta  amoant    of    itamp    daty. 
Sabai  Nans  r.  Hmtonuii  Haswaxi 

[I.  Z- B.,  IS  O&lo.,  049 

8. Courl-fif  o»  itt-off. — In  a 

nJt  to  reoorer  a  nun  of  nnoey  dae  w  wages,  the 
plaintlfl  alleging  that  the  defotdant  had  engaged 
him  to  tell  i£ith  on  hli  acaount  at  a  monthly  aaUiy, 
the  defondaut  d^med  a  •et>oft  ai  the  prtoe  of  cloth 
which  he  iJieged  the  plalntlft  had  lold  on  bis  account 
on  comnd^on.  S*IA  that  the  Court-fee  payable  on 
the  cla^  tor  i«t-<ff  wae  the  Mme  m  lor  a  plaint  in 
a  nit     AUB  ZAIU  «.  NAT8D  ItAI 

[L  L.  B..  8  AIL,  886 

4.  WriHtn  ttalntent—Sel-nff' 

—Citfil  FroeeAuri,  Code  (Aet  XIViifl8WJ,*:lll 
and  216. — A  irritten  atateinent  cmtaining  a  cUm  of 
ttfti^rM  it  chargeable  with  the  Coart-tee  whicb  would 
be  payable  on  a  plaint  of  that  natnre.    BaI  Bhsi 

HAHBAJBAI  0.  NABOIAH  HlBSOTAir 

[L  li.  B.,  18  Bom.,  679 


"B.7. 


See  Appbai  TO  PBITT  CouHCJL— Caibb  ts 

WHICH  APIBAL  KtBS  OB  KOI— VALrAXION 

OB  AEPBix  .  .    IB  W.  B,,  91 
oIb.  I  ftnd  S,  md    b.    U— 

Emit  far  e»mfe»eatioK  for  tut  and  eeoupalio*. — The 
plaintilFi  nied,  by  virtno  of  a  dtied  of  conditiona]  sale 


OOUBT     FHBS 

and  ooenpatiaa  of  a  honae  from  the  date  of  mat  to 
the  Ad«  on  which  pofioa  of  lh«  hooM  tbeiM  be 
delira*d  to  then,  tlia  dttaidaiiti  bBving  muehMid 
the  bona*  nbaequoitlj  to  the  eondtttoial  «1«  bit 
bafore  tb«  toncIoRure.  a*ld  perBeA.mam,J.—'nA 
d.  9,  a  7  of  tlie  Court  Veea  Ad;,  did  not  appljr  to 
the  claim,  nor  was  it  one  for  mooef  witliin  the  amir 
iog  of  cl  1  of  that  ■ection,  tiat  one  for  wiiA 
1. 11  of  that  Aet  provided.  Per  Oumm),  J.—TM 
CoDTt-feea  were  leTlable  in  reepeot  of  the  clain,  iritt 
nference  to  el.  1,  >.  ?,  and  a.  11  of  the  Conrt  Fm 
Aot.    Csnn  Lal  «.  KotAta  Chavd 

[I.  Ih  B..  9  AIU  M 


elaratorg  d  ^ ^ 

for  a  declanton  decmt  to  Mt  adde  ■  ■!_  , 
under  Aet  VIlI  «<  1BS9,  a.  HO,  whoethe^ 
aaked  alK  tor  an  erdat  "  eooAr^ng  poaas^oD  afbr  it 
elaratloD  of  tiUe,"  it  waa  held  tlwt  eooMqiadU 
relief  wae  eooght,  and  that  tb*  itamp  fee  leriabl*  w 
the  ad  valorem  fee  preaoHbed  hy  tlu  Court  Fw 
Aet.  BOHTBooimiA  Bua  s.  KtrBiaMao5itu 
Keatoox 10  W.  B,  18 


had  bc«n  forccloaed,  for,  among  other  thing*, 
uttkn  in  the  nattve  <^  rent   fn   the   om 


a,  Deelarmtorg  deertt-^f 

tegmMiM  r*l^f~8mit  to  ttt^lUh  rifU  U  aOtciti 

Eoperfy—Ceurl  Feet  Aet,  ISTO.  w*.  II.  vC  17.- 
a  mit)  DDdo-  1.  288  of  Aet  X  of  1877,  t* ' 
daclaiaUon  of  htr  proiwlatan  riglit  to  e«rt^  '»' 
moreabU  property  attacbad  b  tbe  eieeothn  «( > 
decree,  the  pUntUf  atked  that  the  propvty  W  tt 
"proteetod  f^om  ■ate."  Btld  tbt  Mntiq>a>w 
rdief  waa  claimed  in  tlw  uSi^  and  C<mit>fiH  t" 
therefore  leviable  onder  •.  7,  cL  (»),  and  not  nd* 


8.  DeelanOarii    ieert^~Ctr 

etqMtnfial  reli^— Court-feet. — In  a  mil  fir  »  «* 
claration  of  proprietary  r^d  in  reject  of  a  hm"  >* 
remoral  of  an  attachment  of  laeb  )^^ 
on  of  a  decree  waa  aoiubt,  tbe  jdsiiitif  » 
7  of  the  Court  Fees  Aet  ancti,  ri^ 
in  hi*  plaint  the  anonnt  at  which  he  valatd  '* 
i«U«f  aongbt,  ara  did  tbe  Conrt  of  firrt  in^^" 
cauH  Un  to  npply  tUi  defect.  On  apH  « 
the  [J^ntiS  from  the  decree  of  the  Conit  d  ^ 
instance  dlsmisDng  his  niit,  the  lower  Ap^'"*'' 
Conrt  demanded  from  the  pl^tiff  Conrt-fed  n  "" 
speet  of  liis  pl^ot  and  roemorandam  of  ^ip'*' .^^ 
puted  on  the  market  value  of  such  boose,  tbe  ptaol" 
having  only  paid  In  raipeet  of  those  ioca^ 
reepectivdy  the  Court-fee*  isyable  in  a  suit  R*.  ■ 
declaration  of  right  irtiere  no  consequeotisl  id"' 
1*  prayed.  Stld  that  tbe  market  value  of  tto  P 
perty  could  not  he  taken  by  the  lower  i-VP*^^ 
to  be  tbe  value  of  the  relist  fonght,  as  Che  plau'f'?: 
not  seek  possession  of  the  pro^tty,  and  tbsti  f  jr[ 
valuation  of  the  relief  longht  rested  with  tbt  plw™ 
and  not  the  Conrt,  and  as  in  this  ""'^^ 
declantini  of  right  claimed  necessarily  i^.'"  q! 
it  the  oonsequaiti«l  relief  sought,  of  *'''°~Ju 
nine  was  mwely  nondini,  farther  Oonrt-fe*  f" 


iizoabyGoo(^Ie 


(    1860    } 


niossT  ov  CASUS. 


COtmT    VBES     ACT     (VIZ     OT     1870) 

— eo%ii»mtd, 
nnt  be  Aewandei  hj  (he  loifsr  Appellmte  Coort  tram 
the  pl&iatifl.    OtiOOBM  tr.  Habi  Dab 

p.  L.  K,  a  AIL.  BSfl 

4.  ■ SttU  to  iavt  a  Uate  Mf 

a*idt  and  bttHdingi  trtattd  bg  litm*  dtmoliihad — 
Smit  for  potnttiim  ^  land  and  devtolitiom  of 
bmld\%gM  tniAtd  thtniM—Iholaratory  decret — 
Co»taq*t»tial  nli^. — Certun  co-iharen  of  ■  ril. 
lagB  BQed  to  h«Te  t  Inu  of  certun  luuL  the  joint 
Q^vided  property  of  the  oo-iharen,  wUeh  the  other 
oo-aharert  had  grmntad,  Ht  uide.  and  to  have  the 
baildingi  oectad  on  iUcb  land  bj  the  lewaea  de- 
muliahad  on  the  ground  that  inch  leau  had  bMn 
gnuited  without  thdr  content,  without  which  it  conld 
not  lawfoUr  b«  gntnted.  The;  valued  the  relief 
■otigU  at  ElOa  The  Talne  of  the  boildingi  of 
m^iich  Uiey  aonght  demolition  wai  B8,000.  B  nied 
N  claiming,  vUtr  olid,  poMcmon  of  certux  land 
*nd  to  have  certain  bnildii^  eMcted  therem  b;  tlie 
defendant  demoliehed.  Stld  by  BriuaHT,  BsOD- 
BUB«T,  and  TiKBUi  JJa  With  reference  to  the  first 
•nit,  that  it  wh  one  for  a  declaratory  decree  in  wliich 
consequential  relief  was  prayed,  and  Cdl  under  •■  7, 
art.  4,  cL  (r).  Court  Fees  Act,  IBTO,  and  inch  relief 
bdng  Talned  at  tilOO,  had  been  propo^j  in*titnt«d 
tn  the  Iliuuifa  Court.  Jo»Ai.  Euhoxc.Tau  Sibor 
[1  I^B..  4  AIL,  890 

BmuHH  Giu.um  «.  H^smr 

p.  Zh  B.,  4  AIL,  880 

ft. Suit  to  tat  aiida  tnartgafft 

—Speeifie  Jttli^Jfit  (I  of  1877).  i.  B9—S^t  for 
dtelaratory  detrtt. — C*i  utlier  mortgaged  certain 
land  to  D.  A  purchasedthe  instroment  of  mortgage 
•ud  med  C,  whose  father  bad  died,  upon  it,  and 
obtabied  a  decree  entorcing  thfi  mortgage.  C  then 
mortgaged  a  moiety  of  the  land  to  B,  and  subae- 
quently  suld  the  same  moiety  to  A.  A  sued  3  for 
the  cancellation  of  the  instrument  of  mortnge  to  B. 
Meld  that  the  suit  wu  in  the  nature  of  a  simide 
declantory  suit.  KABIK  Ehax  v.  SAXrAi  SnaB 
[Z,  Ik  B.,  6  AIL,  SSI 

8 Sad  ie  tt  atide   a   trtut- 

deed  and  to  rmcrtr  trHrt-moMg—Apptal  by  InuUa 
— Bmiu  jti^aiZe  on  nsstormuJint  of  appeal. — A 
bronght  a  suit  agunst  B,  a  tmstee,  and  others,  to  art 
adde  a  trust-deed  and  to  recover  Ba,SO,000,  the 
amount  of  the  trust-money,  and  valaed  bis  suit  at 
Ba,60,0a0.  A  obtained  a  decree.  B  appealed  and 
sought  to  affli  to  his  memorandom  of  app«al  a  ten- 
rupee  stamp,  under  art.  17  (d.  6)  of  >eh.  IJ  of  Act 
Til  of  1S70.  Bald  that  ttie  dnty  payable  on  the 
memorandum  of  appeal  was  the  mma  ae  that  paid  on 
the  plaint  in  the  suit.    Habomxd  Nasix  v.  Mittit 

HUKlSXAl  VtWA.  BU>8HAH   HlHlX   SlEIBA 

[L  Ih  B.,  10  Calo.,  880 

7. 8ml for  a  declaraiiott  amd 

iwftmetio»—Stamp — Ca^ttqiuiUial  c»(ia/— The 
plaintifF  toed  to  obtun  a  declaration  that  he  was 
entiUed  to  tiie  eiclna*e  managemait  of  certdn 
dsvaslhan  immoTaable  and  moTcable  property.  His 
fdaint,  which  bore  a  ten-mpee  stamp,  cont^ned  a 
pV«r  for  an  inj  nscUcn.    Tbe  SobordLnata  Judge 


COURT 


ACT    (Tn    OP    1870) 


rejected  the  plaintiVs  cUm  on  the  gronnd  that  ha 
Jiad  not  paid  the  proper  stamp  fees.  On  appeal  to 
the  Bigh  Court, — Maid  that  the  plaint  was  msaffi- 
dently  stamped.  The  injunction  prayed  for  would 
be  oonMqnentlU  relief,  and  cl.  4  (o)  of  s.  7  of  the 
Court  F««  Act,  Til  of  1870,  was,  therefore,  applt 
cable.  The  appellant  was  aocordingly  required  to 
state  in  tlu  memorandum  of  appeal  i^  what  amount 
he  valued  the  rdief  sought,  in  order  that  the  fee 
ml^t  be  computed.  B&»EVI(ats  QixwH  e.  Oak»A- 
osAX  Bmxin  .   Z.  Ih  B«  10  Bom.,  80 

8. Application  to  wiad  «J>  a 

parlitartkip  aader  t,  385,  Contract  Aet — Sttit  for 
an  aoeoaat. — An  applicatiim  to  tlu  Court  to  wind  up 
a  partnership  made  unda  s.  366  of  the  Contract  Act, 
IX  of  1873,  i>  in  i^  nature  of  a  suit  for  an  acoount 
and  should  be    stamped    aocordingly,    Ailu>   Au 

paa.i,.TL  uo 
0 


by  a  Biatrlct  Judge  c 
under  s.  265  of  the  Contract  Act  (IX  of  1872)  ihouM 
be  an  oil  Bolorem  fee  aa  in  a  suit  for  accounts,  undv 
s.  7,  cI.  4  (r)  of  the  Court  Jeet  Act,  Til  of  1870. 
Jatali  Baatatami  r.  Satham  Bakam,  I,  L.  B., 
1  Mad.,  HO,  and  LaAma%  Lalt  v.  Mam  Lall, 
I.  L.  S.,  6  Cole,,  831,  approred.  Laditbhai  e. 
BanoHAirs  .  .  .  X  Ii.  B.,  6  Bom.,  143 
10.- 


'  SuiifoT  aocmnUt — Stamp 
—PlaM—Conlraai  Aot  (IX  of  ISfiJ.i.  365.— 
Tlie  stamp  duty  payable  on  an  ^plication  to  the 
District  Court  under  s.  ZSG  of  the  dmtract  Act  (IX 
of  1873)  for  an  account  and  winding  up  of  partner- 
ehip  should  be  an  oJ  valorem  fee  under  s.  7,  cl.  4  (/), 
of  the  Court  Fees  Act  (TU  of  1870).  Broqilal  p. 
FOFAiOEAi     .  .    I.  Ih  bI.  7  Bom.,  US 

-B.   7,  oL  B— fibionUaofe   tanmre- 


ioldar — .,isMtsM««<  qf  Court-fee  i»  mitfor  poin 


annnal  revenue  to  Government,  sbonld  b< 
the  Srrt  put  of  sub-division  (a),  cl.  6  of  s.  7  of  the 
Court  Fees  Act.  Hubibcx  Rotams  r.  HxEonmD 
BuA     1. 1^  B.,  8  Calo.,  19S:  10  C.  E.  B.,  885 


-  Stamp — CotutructUm  a»d 


appiieabilili/ofthapretHtiy^Valmalioitoftmtefor 
load  in  a  lalJcltdari  tnllaga—Tatuiidar'a  Jwmm 
—Bamittion.—Par  Wmt  and  Samabhai.  JJ.— 
The  proviao  toart.6ofa.7ofthe  Court  Feea  Aet 
(TU  of  1670)  was  dearly  Intended  to  provide  a 
standard  of  valnatioa  In  the  Bombay  neddeucy, 
not  only  for  the  comparatively  rare  ase  of  land 
forming  part,  but  ,not  a  definite  share,  of  *a  tatat* 
paying  revenue  to  Qavemnumt,  but  for  all  case*  of 
suits  for  land.  The  theory  being  that  all  land  is 
primarily  liable  to  be  rated  or  taxed  for  the  public 
revenue,  any  sum  not  levied  according  to  the  ty- 
praiasneat  made  in  ordei:  to  ihow  (be  poper  amonut 


iizoabyGoo(^Ie 


<    «Tl    ) 


mOSST  OV  VASSB. 


'C&0ET 


ACT  (TO     Of     1870) 


«I  tha  Iknd-tox  naj  b<  ttgaxAtd  m  •  remiMOD.  In 
tha  CMC  of  B  talakhdari  Tillage,  tbo  proprietor  of 
wbidl  bad,  under  ■  Mtdement  witb  Ooventment  for 
«  (Mriod  of  twenty-two  yeu*,  Bgreed  to  p»y  *  flied 
ranniul  jwniDB  or  Inmp  aneattieDt.  ioiti?^  of  the  foil 
•arre;  BKeMDwnt  fot  the  whole  Tillage.  Held  by 
•  iHLJarity  of  tha  Pnll  Bench  th»t  the  lUSereDce  in 
'•moniitbetweeiithejuiama  and  the  full  anrveyauen- 
went  wai  a  maiwioa,  and  therefore  a  mit  for  pc<»- 
•enion  of  landa  in  thit  villafj^  wat  to  be  valued 
mixoriiag  to  fl.  8  of  Oie  proviio  to  art.  B  of  *.  ?  of 
the  Court  Peei  Art  <TII  of  1S70).  Ftr  Bibdwood, 
■J. — The  mniMion  condm  plated  by  cl.  (S)  of  the 
pniriso  "  11  an  exprttt  remianon,  and  not  a  mere 
'dilferenc*  tn  anumnt  between  the  actual  aneument 
payable  by  s  talnkhdar  and  the  enrTa;  anenment." 
Hie  three  clanna  of  the  proriiK)  teem  to  apply  only 
'to  laodi  which  bare  beoi  nibjected  to  a  mrvey 
MtOemcait  u  orAnartly  nndfmtood  and  legally  pro- 
'rided  fcr^  the  Bonb^  Preudencj ;  the  Grit  cUaie 
bdng  applicable  to  luidi  wttled  frr  a  perird  nut 
eic«e£ng  thirty  yean,  the  eeoond  to  lanch  lettledfor 
a  longer  period  or  permanently,  and  the  thitd  to  jnam 
<]andi  on  which  the  whole  or  a  part  of  the  inrrey 
aMeMment  has  been  ezprtvlyreii^tted.  Tbetalnkb- 
dan  are  not  inamdan.  They  are  laod-bolden 
liable  to  pay  a  land-tax,  bat  not  nader  a  (urTey 
«ettl«ment,  iDch  a*  ia  t^^'i^ble  to  landi  for  which 
provimon  Menu  to  have  been  epecially  sude  in  the 
,proTiK>  to  art.  6  of  >.  7  of  the  Court  feea  Act.  ITo 
part  of  the  proTin,  therefore,  appliea  to  a  mit  for 
Vie  poMenion  of  landa  In  a  talnkhdari  villafe.  Snch 
«  anit  Aonld  be  valued  according  to  cl.  (if)  of  art.  6 
•of  e.  7  of  {be  'Court  Fen  Act.  Aia  Cbbla  t. 
<Oeau>  BBi,i  Tbaxkbbi  .  L I^  B.,  H  Bom*  S4^ 
Bataji  VoHun  V-  PuiHASBAi  HunrBKU 

[L  I..  IL,  U  Bo  71.,  660  note 
I  Jfalaiar— 
«  appearing  that  a 
~  "^  'a  land-tai,  bnt 
D  kinda  which 
may  gi'ow  on  it, — Htld  that  a  paiamba  toutt  be  re- 
guded  for  the  pnrpo*"  '^  the  Court  Feea  Act  ai  a 
gardcD  or  as  land  which  payi  no  revenue,  aeoorffing 
in  the  'drcnmitoiieei  of  eu>h  caae.    Awathopah 

XoniTX  V.   PULLUfBATH  HAXALLY 

[i:X..B^lSMad..801 

a.  7,  oL    8— £«if  to   rertort  attaeli- 

mni—Ciril  Proe«dur«  Code,  1869,  t. ««.— A  atunp 
of  &10  ia  (nffident  for  the  plaint  or  meraorandum  of 
appeal  in  a  luit  brcngbt,  under  «.  246  of  Act  VIII  of 
UieS,  to  reetore  an  attachment  upon  a  houM  which 
haa  been  remctved  at  the  initance  of  an  intervenicnt 
nnder  that  Mction.  A  penon  whrae  property  waa 
nttaohed  wm  not  ranpened  to  reKirt  m  tfae  9rrt  in- 
•taitee  to  an  application  under  a  340  of  the  late  Civil 
Procedure  Code  (Act  Till  of  ISGQ).  There  waa 
nothing  to  prevent  him  from  ormjnendng  lui  litiga- 
tion by  a  re^ular  init,  if  lucb  were  hia  pleaaure. 
CL  S  of  (.  7  of  the  Court  ?eea  Aet  (VH  of  1870) 
would  apply  to  iucb  a  mit.  The  lannaga  of  that 
•Miion  i«  not  limited  to  anit*  to  aet  adde  any  apedal 
kind  of  attachment*  on  land.    It  ia  lai^  enough  tQ 


Valuatiim   of  tuii  for-~Oa  iti  appearing 

Eamba  in  Malabar  ia  not  mbjetA  to  land-< 
t  a  tar  ia  levied  en  trefi  of  certabi  kind 


ACS  (TO   or  ■yntm 


indhida  (oita  bmtgU,  in  pumanoe  of  tba  pwiMw 
given  by  i.  3*6  of  Act  Till  of  1809,  to  ait  adt 
attachmoita  on  land,  aa  well  ai  othv  mita  for  tlMt  par- 
p' ae  brought  indepcndantljol  that  eeettm.  nwtsB 
"land"  in  cL  8,  a.  7  ol  tba  Coort  Feea  Act  doaa  not 
include  a  kniwe.  Qacwa—WMfccr  tint  danae  b- 
cladea  all  m^  to  aet  ande  attaebmcnta  npco  land,  tr 
all  inch  auita,  except  who*  the  reanlt  of  aettinf  laidi 
the  attachment  would  be  to  altw  or  aet  a^da  a  ana. 
mary  dcciiian  or  ordv  of  any  (Svil  Court  not  eatalp 
Itahed  by  Letter*  Patoit  or  of  Bevoine  Court.  Dan 
Cbamd  Hoc  Cbato  t.  Sxm.  Chutd  Dkakui  Com 
[I.Ii.B..ABom,8U 

L  B.  3,  oL  0—Smt  nfoi^Mt  m  moit- 

gagee  for  tha  rteovmjf  of  a  portion  of  frortrt$ 
morigagtd. — In  cm«b  in   wU^  it  ii ■— ■  •- 


>  mortraigor  t 
«tga«ed  prop* 


ptaperty,  the  debt  muit  be  regarded  m 

dlitribnted  over  the  whole  property  [  and  aa  reganb 
the  portion  of  the  property  med  for,  "the  prfnifal 
money,"  eipreaaed  to  be  aecured,  aolt  betaioi  to  be 
Vba  prOportinpata  amount  of  ae  ddit  fcr  whicb  nek 
portioo  of  the  proparij  ia  lii^leL  Bakxshhsi  c, 
NAaTBXAx     .  .    I.UB.,  eB<na,SU 


-  M«d»t^iim . 


■HmoroaAxa  of  appttU  prfMuttd  ty  tadk  of  l<e» 
apptHiatU,  Fropat  ftn  okarsaablt  om, — A  dtcn* 
having  been  ^ven  by  the  lower  Goatte  in  a  redtnp- 
i&oa  anit,  dirtcUng  that  the  uiBtgaged  property 
thould  be  radaemaUe  on  payment  of  the  amoiul 
eipreaaed  to  be  aeenred  by  the  acat«g«  deed,  ni. 
Rl,16I-ie-Jk  to  the  defendHrta.— Wc  RCeS44  la 
the  defendant  Umarkban  and  RGS4-S4  to  Ot 
defendant  Hero  and  two  othera, — appeal!  win 
preferred  Vi  the  High  Court  by  Umarkhau  and  Horn 
each  of  them  preeenting  a  aepatate  memorandiiia  «( 
appeal.  A  queation  aroae  aa  to  wlvt  Cout-fMi 
■hould  be  levied  on  them.  On  referanca  by  the  tv- 
ing  oOcCT  of  the  Court,— KeU  that  the  Conit-fM 
to  be  nnnpnted  npon  each  menmandnm  of  ■PP'*' 
waa,  under  i.  7,  cl.  9,  of  the  Court  Fea  Act,  VII  ol 
I87Q,  to  be  acoording  to  the  principal  monej  ttfnt- 
ed  to  be  aecured  by  the  deed  of  mortngt^  *U" 
Bl,lGi-.G-^     niuaiaAH  e.  MABamv  Sb«s 

[I.  Zfc  a.,  10  Bon,  41 
a.  la 


-cit<a 


I.   54 — Bfjefftirm  of  plaiat.—  — -. 

1877,  which  diraeta  that  a  pUnt  diall  b«  rejactadi^ 
certain  caaea,  appliea  only  to  the  Inilia]  atagea of* 
Buit  before  a  plaant  haa  been  regirter«A  wbveaa  tM 
application  of  a.  10  of  the  Court  Feea  Act,  "bM 
directi  that  a  anit  afaall  be  fiimiaaed  in  a  eertafai  (afh 
ia  not  micoptibla  of  mbiction  to  any  paitiai>' 
•tag*.  Tuha  Eeiava  Tadbux  e.  Stmni  H^ 
[LIi.B..aXBd..W 
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DIQBST  OF  CASS8. 


OOCBX    TBEB    ACT    fYZI     OT    187(Q 

of  the  Conrt  FeM  Act  bu  the  Mine  dfect  u  that 
provided  b;  «.  S6  of  the  Code  in  the  cue  of  "  tejee- 
ticn"  of  ■  plunt  under  i,  M      BalxabjUI  Au  v. 

Gotho)  NixH  TBWuti         I.  lb  B.,  19  All.  ISO 

8. Stit  i^nfffloiftlf  valued— 

OrtUrJ'or fogmtnt  1^  additiomal  Conrl-ftit — Fotetr 
^  Court  to  aularge  lina  JoT  pagmeul. — Seld  that 
it  k  ounipeteiit  to  a  Court  irhich  has  made  ta  order 
under  «.  10,  cL  ii,  of  Act  VII  of  1870,  fiir  the  pay- 
■Mnt  of  an  additional  Conrtfee  to  eclargo,  either 
before  or  after  ita  eipiration,  the  time  limited  for  the 
payment  of  neb  additional  fee.  Badri  Ifarain  r. 
iHito  Soir,  I.  i.  Jli^  17  Caie.,  613 .-  L.  R.,  17  I.  A„  I, 
and  Bkmffwandat  Bagla  v.  Ah%  Ahmad,  I.  L.  S.,  16 
Bom.,  X3,  reteired  to.  CBCinn  Lal  r,  AimiuiL 
FUUB  .      I.  I..  B..  10  All,  940 

4.  ' Comi-fit—Freeedmn—St' 

eomd  appeal — t^peal  to  lower  Afpellati  Court  bg 
remmdemt  i»  Sigi  Comri  iitt^ff&ieiUlg  ttamped. — 
Whoe  It  wa«  dlMOvend  in  leoanA  ftppeal  in  the  High 
Conrt  that  the  reepondoit^wbeiian^^lbiit  in  the  lower 
Apndlate  Court,  had  not  paid  a  ntOdoit  Conrt-fee 
on  hia  Bwnnaudnm  of  appeal  in  that  Cowt,  and 
np  to  the  date  of  th«  bouii^  ot  the  qtpcal  in  the 
Bigh  Court,  thongh  eallad  upon  to  da  ec^  had  not 
ntade  good  the  deficbncy,  tt  wu  i*U  that  the  proper 
proMdiue  wm  not  to  diamin  the  reipraidant^i  a^eal 
to  tb^  lower  Appellato  Conrt  nndiri.  10  of  the  Conrt 
Feea  Act,  bnt  to  stay  the  iMning  of  the  decne,  tf  anj, 
of  the  High  Court  in  tavonr  of  tbe  reqHndent  nntil 
inch  time  ai  tlie  additiciial  Conr^fM  doe  by  him 
migU  be  paid.  Naxaix  Baav.  c  Cbicitkbhuj 
Hoax  ,  .    I.  Ik  B^  90  AIL,  869 

B. Order  rtquiriuff  additional 

Coart'fee  o»  etaim  patted  tuitegaeal  to  deerte — 
Jherte  prepared  to  at  to  give  tfftet  to  tnlteqaent 
ordei^-Citil  Froeedart  Code,  tt.  M,  W,  OBt— 
Coart  reee  Act,  tt.  12  and  38,— A.  Jndge,  alter 


a  demve  wai  than  prepared,  bearing  date  Um 
lit  March  IBSS,  b>t  it  retond  to  and  carried  into 
effect  the  aDbaeqnoit  older  of  the  Slit  Utrch  and  the 
and  Ifay.  Ftr  Mjjqcood.  X,  that  ae  aooa  ai  the 
Jndge  had  pawd  the  decree  ot  the  U  Manih  1SS8, 
he  ceaaed  to  hare  any  power  dtot  it,  and  wai  not 
oompatoit  to  introdoM  new  mattoa  lut  dealt  with 
by  the  Judgment  i  tbat  the  order  of  the  airt  Uareh 
and  the  d^oait  of  the  Snd  May,  whitba-  right  or 
wrong,  were  not  praoeedingi  to  whkh  effect  eimld  be 
given  ID  the  antecedent  dieeree  ot  the  Irt  March 
18S8 1  and  that  the  dacMe  waa  altra  virei  to  that 
extant  and  wai  therefore  liable  to  correction  bi 
aecood  wp««I  niider  a.  EM  of  the  Ciril  Prooedan 
Code.  The  powm  conferred  by  M.H(a)  and  (b)  and 
6CniadwUhi.G8S  ot  the  Qvil  ^ocednre  Cod^  or 
by  t.  13  of  the  Conrt  Feea  Act  (VU  of  1870),  read 
with  cL  (ii)  of  a.  10,  are  faitoided  to  be  eierciaed 
before  the  ^eposl  of  the  caae,  and  mt  after  it  haa 
been  decided  Bully  ■>  ftr  ai  the  Conrt  : 


COtFBT 


ACT   (vix  OF  ie7d) 


The  poweri  conferred  by  a.  88  of  the  Conrt  Feee  Act 
eaimci  be  ewrdaed  by  an  ordtf  paaaed  after  thd 
deellkm  of  the  case  to  which  the  qneitk»l  ot  tb« 
payloeot  of  Conrt-feeB  relatei,  and  even  imniiiilng 
that  they  can  be  lo  exerciaed,  lach  an  order,  thon^ 
it  may  be  mbject  to  mch  mlee  aa  to  appeal  or 
revidoQ  aa  the  law  may  provide,  cannot  be  given 
efFect  to  by  making  iniertiom  in  an  antecedent  decreei 
Fer  OrarnuD,  J.— That  the  Court  had  power  to 
make  the  order  it  did,  inaamni^  ai  ll>e  oollection  of 
Conrt-fem  waa  no  part  ot  a  Jndge'i  fnncliont  in  the 
trial  of  a  rait  which  eonld  be  Mid  to  have  oeaaed  with 
iti  determination  I  and  theprovidooa  of  the  Conit 
Feei  Act  died  no  time  within  which  the  predAng 
Jndge  eonld  oareiae  hi*  power  of  odoing  docnmenta 
to  be  itamped,  and  aeemed,  on  the  othv  hand,  to 
ctmtemplate  the  Merdae  of  that  powes  at  any  tine 
rabaeqneat  to  Hie  reOeipt,  filing,  or  nie  ot  a  dooomoit) 
and  to  make  the  validity  ot  the  doonoent  and  the 
proceedinga  reUtive  thereto  dependent  tai  ths 
document  b^g  propeily  ttamped.  Hahuixi  v. 
Rui  EiBEHi  Dai      .        .  I.  LR.,  7  AIL,  69a 

1. B.  IX—Intireet  aeentiaff  o»  deerte 

i%  tait  for  money  lent.— The  Conrt  Feee  Act 
(No.  Til  of  1870),  a.  11,  b  not  applicable  to  hitereet 
aceraing  npon  a  decree  in  a  anit  wUch  a  neithet  for 
menu  pn^Bt^  nor  tor  immoreable  property,  nor  tOr 
an  account,  but  limply  an  action  tor  money  Itnt, 
Ebuutasat  «.  Abtaa  VnucinEiHA 

[19Bam.,aiV 


—  Z««ca(ta»  nf  paH  ofd*er*» 


—Fayment  tjfJiUl  awumal  o^  CMrt-/eM  m 
earji  for  enoh  part  ereeattaa —  Conttrmctioit  ^ 
Act— Court  Feet  Act,  1. 17.— The  plaintiff  ined  tba 
defendant  to  recover  poeaeMion  ot  a  houta  and  tor 
meme  proBta.  In  the  Mma  init  he  alao  cUimad 
certain  acoount  hooka  and  docnmenta  from  the  defen* 
dant.  In  paying  Conrt^eea  he  eaUmated  the  meane 
profita  at  U161,  and  pi3d  on  that  amonnL  He 
obtuned  a  deoee,  and  tiie  amount  of  meane  pioflta 
awarded  to  him  waa  I18,S4&-18^  Ihe  deoM 
farther  directed  Uiat  pcaaeirion  of  the  hobaa  ihould 
be  given  to  him,  and  tbat  the  booka  and  docnmenta 
should  be  handed  over  to  him.  He  now  applied  tor 
exeenHoB  of  that  part  cf  the  decree  whioh  directed 
the  deJiven  of  the  honai  and  of  the  aeoonnt  bcoka 
and  other  dooonenti.  The  defendant  oa^aidedt3Hit, 
nnder  a.  11  ot  the  Court  Feea  Act  (Til  of  UTO^ 
the  pUntUt  was  not  entitled  to  emovtlMi  ot  any 
part  of  the  dcCTee  until  ha  paid  tbe  pn^er  Covi^ 
teaa  on  the  sum  awarded  as  mesne  pnifite,  «>, 
118340184.  ^eM  that  tbe  idalntiff  might  oU^n 
execudon  of  tbat  part  ol  the  deotee  wUdi  ordered 
deliveiy  of  tbe  house  and  books  and  docomenta 
irithont  payirg  tbe  fees  pavabia  on  the  amount 
awarded  for  mesne  pn^ta.  S.  ll  and  s.  17  of 
the  Court  Fees  Act  (VII  a  1870)  ought  to  be 
sindlarly  eonatmedc  and  the  langna««  of  the  latter 
section,  wUch  deals  witfa  nraltifkriona  surtax  shows 
that  tot  tbe  purpoaca  af  the  stamp  re*eDiM  soeh 
suits  are  deemed  to  be  *  oolleotion  of  dalinct  anUi 
relating  to  the  aeventl  cauaes  of  octtoi  combined  in 
then.    In  applying  *.  jl  to  suh  suiti,  b  order  t» 
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DIQEST  OP  CASBS. 


ACT    (Vn     or     1870) 


COTJB.T     P] 

give  ■  h»nnoQioii»  conrtructioii  to  tbe  Act  m  a  whola 
the  tenn  "mit  "  in  that  ««rtion  ihonld  be  oonrtmed 
M  conflned  to  thit  pat  o£  the  enlt  in  qnertion  which 
related  to  nMeoepKiflti^  FoMBAini  ...  Bu  loaa* 
[I.  Z..  K.,  la  Bom.,  08 

;: *•**    yir    poimtion     and 

mat*,  profit,  — Codt  of  Civil  Frae^d^r,  aS83J. 
*-^i»-^«^tme»tofM,weprofitt—DinH,,al  of 
**il~AppUciiUonfoT  ex»culi<m  of  dteret.-^Whae, 
upon  the  ipplicrtion  o*  the  decree-holder,  the  Court 
executing  the  decree  baa  aaeaed  the  amount  of  meane 
proflti,  bat  the  neceaeary  Conit-foa  hare  not  been 
depaait«d  within  the  time  fiied  by  the  Court  ai 
"-Bvided  bj  i.  11  of  the  Ccnrt  Fe«  Act  (VII  rf 
mi  il.--„i.  *w..  .u„.,.=-  -.^  reepect  of   • 


LerO),  the  nii^  that  ig,  the  clun  u 


nbe 


._  __j  be  entertwnod,  _  „„  .^^  ubo™  u  in 
exirtenoe.  The  word  "roit"  ia  the  Uat  part  of 
pars.  8  0*  •.  U  of  the  Court  Pom  Act  does  nE«me«n 
the  entire  euit  j  it  meani  the  claim  ia  respect  of  tlM 
meme  pnjate.  Ebwu  Eibeut  SnraK  b.  Book- 
»*»'•■.  ■I.I'B.,a4  0aIo,lT8 
. j^  P  C.  W.  H.,  S4S 

Stg  Apphu— AoM— Corai    Pehb    Ao* 

1870  .  19  W.  H.,  ai4 

^  W.  R^  890 

I.  U  B.,  S  Bom..  14S,  ai9 

I.  Ii.  B.,  6  Calo..  949 

L  L.  &,  14  Mad.,  169 

8«»  Appul— Dbouib. 

[I.  Ih  B.,  II  All.,  91 
Sat      ApvnuTB     CoDBT  —  OxKmoxt 

TAKBN     POB  HBBT   TIME    OB    APPIAX  — 

gPBCIU  CAaiB—TAiUATiOH  OF  Snr. 
QBom.,  63 
14  W.  R.,  186 
aa  V.  B..  48S 

I.  UK,  18  All.,  166 

Sm   Caiw  hkdkb  Aiveeli.ti    Caumi 

BajionoH  on  Asmsnoir  oi  Sttdinob 
ADXirrKD  oB  ajuiOTBD  BY  Con»T 
"■wWt— VAJrBinoa   oi  Scii,  essob 

IX. 
See    Coswi— Special    CAB>B-VA£iTATioir 
OP  Suit  .  SO  W.  b!,  aoe 

— and  B.  as  -Finality  o/  deeition 

of  Cimrt  on  ginettion  of  Court-fae.  — The  dedilon  of 
the  Court  on  a  quntion  of  the  Court-fee  payable  on 
a  plaint  or  memormndnm  of  appeal  whi^  ii  to  be 
"  final  aa  between  the  puUrn  to  the  rait "  moit  be  a 
deciikn  made  between  tbe  partiea  od  the  record  aud 
•ft*  they  bad  an  opportnnitj  of  bdng  hntrd,  and 
not  a  mere  decinon  baied  npon  the  repot  of  • 
Mumaiini  be&re  the  ^i^nt  or  memorandum  of 
appeal  ia  filed,  and  ther^ore  before  any  [nrtiea  are 
before  the  Court  Henea  where  a  Court  of  flrrt 
Inetanee  held  on  the  report  of  the  Hnniariai  that  a 

flalut  preaented  to  it  had  bean  Inmffldently  itamped, 
at  BubMqnaitlj,  both  partiea  beins  befcre  the  Court   i 
•nd  aisumenti  haTiiiglN«a  h«ar4  decided  that  the  | 


^^^LiJ^^™     ACT     CVU     OF     IS70I 

twVh'Ti'^'^'-  (*"  ""  Sclent,  it  «..  Md 
tha  the  latt«r  deciMon  wu  the  d«i£oa  which  wa. 
rti  S  ^"^  the  part(«  within  the  mamingrf 
MuHAiatAD  iMLitt  .  .LL.  a,  SO  AIL,  11 
tton  for  n„xeafiUd  o/ter  i.^,.— An  applied  f« 

5ay'?fL"t^"^'!^*^1?»  b^  made^^C^^ 
day  after  '6*  vacation,  after  the  ninetieth  day  fina 
thedate  of  the  judgment  which  it  waa  ««ri,Ttt 
review,  rt  appeared  that  the  ninetieth  day  fSTSring 

^^  ^\i^  ^'r^^^"  "  ""=  ■"•MoranA.m  of 
appeal  mart  bo  paid  m  the  firrt  inrtanco,  but  that 
t,  .?"','*■  u'*"*'i^v*^*'**  the  delay  wlTiot  «Med 
^^,^1,^*'' *  ''  ^S  'PP''<*«'  -^ht  direct  »  refimd 
tTBOBusKO  Ohou  .  9  C  li.  IL.  478 

B.1B. 

See  Paupd  Snir— AppBAji 

[LLB.,lB<nn,7S 

— — — ~—AUeralu>n   U  fomt   nf  deerei 

on  ««wa(.— Where  p!amh«  ptayed  for  a  aepaiatioa 
_^  u  2  *^'^.v''^'!  °f  *•■=  "''»'»  property  to 
which  Ae  and  ^e  defendant  were  jcJntly  rathled. 
and  the  lower  Court  decreed  to  her  loiit  and  nn. 
divided  poaaeiiiDn  of  her  half  ehare,  and  ihe  at» 
eucceeded  m  the  whole  of  her  claim  u  before  the 
High  Court  in  epecial  appeal,— S^gU  that,  a*  thi 
;S^-  '^?u"°  V-  P'rt**^  w  »  form  of  decree  at 
the  mtion  of  the  plamtUT,  the  Court  waa  in  jurtice 
bound  to  mnt  her  reqnert.  that  the  decree  ihmdd  b« 
re-ftamed  in  inch  a  manner  aa  to  award 
her  in  (ereralty.  without  regard  to  an,  .— , 
S.  16  of  the  Court  re«  Art  reS  ~  -  «. 
where  a  party  lonng  eubetantiallj  a  portion  of  hu 
clann  u  precluded  from  le^wertlng  it  before  tbe 
Appellate  Court  without  paying  the  proper  rt*mp  fee. 
BiBsoxAiH  Chatimjh  e.  MABanaicoirM  oiga 

[is'w-.&.eu 

^.1- H.n—''DittimBt    e^eet^'—Di^ 

itnBt  aoMtei  of  action.— Slid  (Spahsib,  J.,  disoit- 
ing>  that  the  wotdi  "dirtinet  enbjecU"  ini.  17 
of  Act  Til  of  1S70  mean  distinct  cauiea  of  action  or 
distinct  kindi  of  rdief.  Ptr  Spabub,  J.— Snch 
worde  mean  every  leparate  matter  di«Unctly  fonniog 
a  fubject  of  the  cUim.  Ckahaili  Rahi  r.  Rax  Du 
[LI.  a..!  AIL,  568 
Civil  Troeedmrt  Coda 
M,  aj-MnlHfario%, 
■Flaint^Hemorandnm 


0  any  atamp  fen 


ri859J,    t.    S  (1877,  ... 

eMil~~" Sijtinet   nbjeete       _.„„„_„ 

o/oppmii,— fieWthat  theworda  " diitinct enbiecti '' 
in  B.  17  of  the  Court  Fee*  Act,  1870,  lunii 
dirtinet  and  lepuate  cauaea  of  action.  Ckamaili 
£ani  v.  Sam  I>ai,  I.  L.  fl.,  1  Ml.,  652,  obaarved  on. 
The  pUintifF  ned  hi>  brothon  and  a  nephew  for 
big  ihare,  according  to  the  Hindu  law  of  inheritancA 
and  under  a  wUI,  of  tbe  moveable  and  immoveable 
property  of  hii  deceaied  uncle,  by  the  caucelment 
of  a  deed  of  gift  of  the  immoveable  property  in  favour 
of    tbe  Dephew.    Btld,  per   Sxvabi,  C.7^  and 
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DIQSST  OF  CA8B8. 


COUBT     FEES     ACT    (TU    OV    1870) 

ScBAtasT,  Ji  thkt,  nndar  l  17  ot  the  Court 
Vtt*  Act,  1870,  the  pUnt  and  memonanivm  of  appeal 
in  the  iiA  wov  ohM^oble  with  the  tggngtte 
•moant  of  the  fea  to  wUdi  the  pbdnia  or  memo- 
tandk  of  appeal  in  a^ante  aoiti  for  the  moraable 
and  Immoreable  property  wonld  hare  been  liable 
nnda-  that  Act.  Pw  Olduxlii,  J.,  that  Coort-feei 
-vere  leviable  on  the  plaint  and  memorandiiiii  of 
appeal  on  the  total  velne  of  the  clatm,  the  nit  not 
bebkg  one  of  the  natore  to_  which  *,  17  of  the  Conrt 


"  Diitinet   i 


*hj: 


•oed,  in  Tiitne  of 
forecloeed,  for  (i)  pouewian  of  a  hoou,  (li)  oompeo- 
■atum,  in  the  nature  -of  rent,  for  iti  dm  and  oeon- 
patbm  fiom  tfaedUaottorecloeiire  to  the  dateotinit, 
and  (iii)  like  compenaation  from  the  lattw  date  to 
the  date  on  vbich  pnaienioa  of  the  honae  ihonld  be 
dellTcmd  to  them,  the  def  endanta  baring  pOTchaaed 
the  home  aubaeqnentlj  to  the  otmditioiul  nl%  but 
before  the  laDie  wa*  torecloaed.  He  plaintift*  rtated 
that  theii  canie  of  action  aiOM  on  the  date  of  f  ore- 
doanre.  BeU  (Srixra.  J.,  diaaenting)  that  the 
anit  embiaoed  "dietinct  inbjecte"  wtthin  the  mean- 
ing of  i.  1?  of  the  Conit  Feea  Act,  1B70,  and 
the  plaint  and  memoiandnin  of  aweal  irere  charge- 
able irith  the  aggregate  amount  of  fea  to  which  the 
plaint*  or  memoranda  of  app«l  in  aepaiate  nitti  for 
the  diitenmt  clumi  wonld  hare  been  liable.  Chksi 
Lu  «.  EiUTB  CUKS        .  L  X>.  B.,  8  All,  689 


fortfoijte  wtoveiAU  proptrtif  or  for 
— "  Multifan<mt  nii.''—Ai  to  whom  a  certiflcate 
«t  adminiitnttioD  ia  reqtect  of  the  property  of 
a  ndnor  had  been  granted  In  incctadon  to  B,  whoae 
certifleatehad  been  leroked,  ened  S  daitdog  the  deli- 
Tery  of  apeeific  moveable  pmnwity  of  Tarfoni  Uad* 
beloDf^  to  the  minor,  which  faad  been  intniited  to 
'ir,anA  Bdetuned,  or  the  value  of  each  kind  of  ivo- 
perty  aa  oompenaatianta  caae  of  non-delivery.  H*ld 
that  Uie  nit  did  not  embrace  "dietiact  Rib}««ti" 
within  the  inaudng  of  >.  17  of  the  Conrt  Feet 
Act,  1S70,  and  the  Coort-f»n  payable  in  reipeet  of 
the  plaint  in  the  nit  diould  be  oonipnted  nnder 
cl.  1,  a  7  of  that  Act,  according  to  the  total  ralne  of 
the  claim.    Aiuk  Natb  ti.  Tu^ittbdu 


npon  tliree  Wlarent  hnn&  eiecntad  on  the  mme 
date  by  one  of  the  defendanta  in  tavonr  of 
the  other  three  defendanta  and  by  them  avlgned  to 
the  pluntiff,  and  tut  p^  on  maturity,— S^sld  that 
each  hnndi  afforded  a  aeparate  canao  of  action,  that 
the  anit  embraced  three  aepante  and  Satinet  (nbjecta, 
aad  that  the  monorandnm  of  appeal  by  the  flnt 
defendant  waa  chargeable  with  the  aggr^ate  amoont 
of  the  Conrt-feca  to  which  the  memorandnm  of 
i^peal  in  aaita  eubiadng  tepantely  cadt  of  neb 


oodbt 


ACT     (VU     OV    1870) 


enbjectt  wonld  be  liable  nnder  the  Gnirt  Feet  Act. 

PUMKOTAK  LAIi  e.  LlOHHAV  Dis 

[L  I.  R.  8  AIL,  SHI 

6. jSail     for      pettaiiom     tf 

immontatlr    proptrfg  and  for  awrae  praJUi   or 


property  ii  not  a  snlt  embiaclog  two  or  niore  diitinct 
nbjecto  within  the  >ni»>iiTig  of  i.  17  of  Act  VII  of 
187a  Ciamaili  Baai  v.  Sam  Dai.  I.  L.  B„  1  All., 
B6S.  Xnl  Ciand  v.  Siii  Chora*  Lai,  I.L.  £.,  S 
All..  676,  Cktdi  Lai  t.  Kiratk  Chaid,  I.  L.  B., 
g  All.,  682,  and  Kithori  Lai  Sog  v.  Siarut 
Ckm»dtr  Motmmdar,  I.  L.  B.,  8  Cale.,  B93,  diumawd. 
Sbvkbikqx  dxdxb  TBI  Confti  Fna  Act,  1S70, 
S.  5  .        .     1. 1..  B^  16  AIL.  401 

7, MmlHfario%t    tmt—Cotrl- 

ff*  on  plaint  and  mtwtorandnm  of  appeal — Court 
r*»i  Act,  1870,  tth.  I,  art.  L—Tlit  rnle  laid  Ann 
in  i.  17  of  the  Court  Feea  Aot  reganfii^  mnltilariom 
Boita  ia  nhject  to  the  pnviao  vt  tlie  end  of  art.  1. 
Bch.  I  of  that  Act,  and  the  maiimam  fee  leriaUe  <m 
the  plaint  or  memonndnm  of  appeal  In  nch  a  nit  la 
nnder  that  proTiao  ES,00(k  Ba»hobib  Sikoh  ti. 
DUBAH  KvtR  .  I.  Zh  B..  8  AIL,  108 


«  profit*— Bt 


-Bnit   for 


,  ,  .  BtawM  f*»  pofaiU  on  ofveol.— 
For  the  pnrpoaea  of  determiidng  the  atamp  tee  pa^ 
able  on  an  appeal  to  the  High  Court,  in  a  nit  nr 
poaaeanon  and  for  meane  profit*,  the  claim  lor  ponea- 
aion  and  mane  pn^ta  ia  to  he  taken  aa  one  entire 
claim.  Chtdi  Lai  r.  Kirath  Ciamd,  I.  L.  B.,  i 
All.,  983,  diwnted  from.  EllBOBi  Lu  Koz  a. 
Skasifc  CHinntui  UoiooxsaB 

rz.  IiL  B.,  8  Calo..  69S 
iOC.Xi.B,860 

B-ia 

8f  Wburb  SsinioDn. 

n:  Xi.  B,  6  BosL.  400 
iaC.ZLll.,867 

appeal  hg  jndgmant-dtUor  t»  emtodf  JVoai  order 
renting  application  to  be  dielarei  ineolvenl. — 
A  )ndgioent.debtor,  whilst  in  cnatody,  applied  to  the 
Conit,  nnder  Ch.  XX  of  the  Ciiil  Procedure  Code, 
to  be  declared  an  uiaoWent.  The  application  waa 
refuted,  and  the  judgment-debtor  appealed  againrt 
the  order  rejecting  nii  application.  No  Conrt-fee 
wai  aBied  to  the  memorandum  of  appeal.  Seld 
that  no  Conrt-fee  waa  leTiable  nnder  el.  17  of  a,  18 
of  the  Court  Fee*  Act,  Kui  Puxad  Burasn  v. 
Qitsoxn  k  Ca 

[L  I.  B.,  10  Cale.,  61: 18  a  L.  B,  160 

& Complaiait  wiadt  Jjf  SHiai- 

oipal  <^ficere—Proee»t  f*e^— Conrt  Tea  Aet,  i.  81. 
— 'So  yroetm  fee  i»  le*iahle  on  oomplaintt  made  by 
mnnidpal  offlcen,  and  the  aocnied  are  not  liable  to 
refund  nmi  illegally  leiied  from  the  complainanti  ta 
proaeai  feet.    Qcsix-SmBUa  e.  Esuabho7 

[I.  K  B.,  16  Kod.,  423 


lizcdbyGoOt^Ic 


hlQU&T  0^  CiSttS; 


t    1^    ) 


ACT    CfH     OF 
-•.  laj>—Jj^  XIII  nf  1875.  n  e~ 


Xatmplion  from  prohaU  dmly— Joint  familg-- 
Comtgalut  to  fottr  mtmitrt  qf  a  joittt  Jamily 
yotenud  by  th*  MUakikara  limi  at  teMaiUt-iM- 
eommo» — Smrvicorihip.~The  iecvumd,  <rho  mi  s 
number  of  a  jolnl  Htndn  f&imly  goTSmed  b;  Hitkk- 
■hftm  l*i«.  left  m  will,  of  whicb  he  appointed  hia 
brothan  the  eiecatura  and  triuteti.  The  btothen  u 
•xecutor*  applied  for  probate,  bat  Claimed  exemption 
bom  tlie  pajment  o(  proteie  duly  on  tb«  gronnd 
that  the  m<jp«rt;  wai  "ioint  anceitnl  property 
which  woiAd  pMi  by  tartiyortbip."  The  p«titioa 
itated  Qmt,  In  the  lifetime  of  tUe  teMator  ba  and  U* 
bn^lien,  ont  of  the  intx^Qe  of  die  kaceatrat  ectat«, 
porehaaed  fffun  the  Corporation  of  CalcaUa  nine 
plotaotland  irhioli  were  eaaveyed  to  them  m  tenantf 
Lt-camman  j  tliat  the  otteet  of  tlu«  wta  to  reit  an 
taiidi*tdad  a(i»4onTth  ihIN  in  the  teiUtof,  which  on 
lua  dMtk  wonM  paii  hot  to  tbe  remaning  co-par- 
eown  nnder  the  rnle  of  mirlTotihip,  hot  to  hk  iegtl 
repnaentativec  i  and  that,  ia  order  that  dteot  ai^t 
b«  gJTcn  to  dw  rale  ot  HuriTonhip,  it  wat  tuccHary 
to  oUaln  probatet  M»ld  that  the  property,  though 
oonveyed  to  the  biothen  as  tenantrin-conunon,  Toated 
in  tbeni  at  bnateta  for  the  beikeflt  of  all  the  c.  ^par- 
Coneri,  and  conMqnently  wai  not  liable  to  dnty.  Ih 
Tsa  eoois  o>  Pokokhitll  Av»vKwuj.±a 

[L  I..  B^  as  Calo,  880 
1  G  W.  W,  81 

S.  SO,  OL  1—StUat  wmdtr  tkai  ieeUa» 

fi-amad  bu  (*«  Sigh  Court  >■  OTB—Prixittt—Com- 
tuttiim  utt»d  to  <MMM  ia  flm  meiM  pn^fUt^  —  A 
oommie^on  iMurd  to  an  amooQ  to  hold  a  load 
InTeatil^oB  for  the  porpMe  of  aaoertunin^  j^ 
•mount  of  meme  proflta  ia  not  a  proceia  vithm  the 
meaning  of  cl.  1  ol  a^  BO  of  the  Coort  Feea  Act  i  nnd 
art.  8,  part  II  of  tbe  rnlei,  pnmolgated  in  1678, 
framed  under  that  section,  ia  therefcnta  nltra  mm, 
and  cannot  be  «tifcroed.    Jasat  Euhoxj  Aohab- 

nu     CBOWSBSr     «.     DDTA     NATH    CHtJCKUBVITt 

CRttWDSxt    .        .        .    LXi.ZL,17Calo,,a81 


OOQBT    TIOBS     ACT    (VH     OX* 


Sm  Jjttanxion  Am,  1B77,  s.  A. 

[L  Ih  B^  IS  AIL.  UB 

. B,  9B — 0»rti/hatt  iif  htirthip — ShooM- 

MM  CwHfleatt  jM  (Vll  <ifl886J,n.  17  amd  SO— 
SatifieatCim  of  Ooaemor  g—jruf,  Ifo.  861,  datai 
imi  April  iSM,  ImgiUarilf  M  abttnii^  dirte' 
titat  oJ—^^vA  oj,  o»  Toiiditg  <tf  Hamp.—A  oati- 
fleato  haTing  beoi  gianted  on  an  ordinary  rtamp  ol 
rMoiste  Talne,  it  wm  o(mt«Dded  that  it  wm  not 
Uoparily  ftatnped  in  aeondanoe  with  the  Conrt  Peei 
Act  (TO  of  18!f0)  a<  required  by  i.  1?  of  th« 
niicocwlm  Certifleate  Act  (Vll  ot  1889),  becaoM  H 
dtd  not  bear  npeu  It  the  wordi  "  Conrt^fsea"  m 
dir*et«d  in  tlte  nnttllcatloD  ot  the  Gorenm-  Qenatal, 
»a  SOI,  dated  I8th  April  18B8.  Ssld  that, 
tbon^  a.  98  of  tbe  Court  Veea  Aot  (VII  of  1870} 
po^iea  tWt  tbe  italnp  naad  to  doiote  the  tua 
chargeable  under  the  Act  ehall  be  of  neh  particular 


bind  u  Ute  GoT«nior  Oantfal  of  Infia  m  Ooanal 
may  br  ootificatioa  from  time  to  tim«  direct,  and 
that,  thaugfa  the  OoTenKir>aaaenJi  had  iwoad  aoeh 
notification,  rtill  tbe  ffireotioa  in  Uto  notiSeatiaB 
that  the  rtamp  aboald  bear  the  word*  "  Coaw^lta'* 
waa  not  a  niatt«  oo  which  he  had  aotlwiritv  to  Kiia 
any  direetiai  ttndar  tbe  teima  of  ■.  M  of  tlu  Conrt 
Feea  Act,  and  therefore  could  only  be  itgmr^d  m  a 
departmental  order,  th«  iH>n>abaeryamM  of  which 
oould  not  invalidate  the  atamp  for  the  ptirpoM  of  tbe 

Act,      AnTATDMA     BU     Ci     IiAl^SEHAir       BHIKAJt 

VAMKAKiAa  .  .  .l.LtL,^Bom^l4S 
— a.20. 

8t»  AmukATB  CovBT— SzKBcmB  or 
PowmM  iM  TAUotra  Casib — Sfmxac 
Casu— Appui^ 

[L  I.  B^  1ft  H«d^  8» 

at*  ApncuTB  CoOKr— Bmonoir  ob 
AVHiMioy  <nr  Rmninn  utuitrMo  o> 

SWBOMD      BT       COtTM      SMIOW  —  IJW 

■iAK»D  Dooinaim. 

[t  Zb  K,  8  Au,  ess 

I.  Zi.  B^  IS  AIL.  BT 

iGka  APTttufB  Corttr— BxnK4%odr  ob 
AnKiBfltoir  OS  Evmixcn  imeerrwD  o< 
REitaiwD  Br  Conni  nsbow — VakIU* 
fioB  oi  SciT,  Ebbox  a. 

[L  Z<.  B^  7  AIL,  SS8 
Bee  Limitation  At»,  1B77,  t.  4. 

[L  Z..  B„  la  OalCL,  747 

z.  Zi.  B.,  IS  AIL,  laa 

I.  Z.  B„  Ut  AIL.  66 
L  Zi.  B.,  SO  Kiad,  818 
Z,IhBH8SaEAd«4e4 

Set  LbdrAiidir  Am,  1S77,  t.  6, 

[tZ*B,ia  A1L.S7 

Civil     jpneedure    Code,     18S3, 

<*i  04,  U—Ditmiteat  of  nU—Smeetio*  of  plaint 
—Conrt  Mm  Jet,  tt,  9, 10,  Jl.— When  a  tnentoran- 
dam  of  appeal,  which,  when  tencUred,  mt  insaSoi* 
ently  itainped,  baa  fabaequoitly  been  anflldaatly 
•taalpadt  Vba  afflilng  of  the  full  rtmpe  eaonot  bare 
a  retraapeaUvB  dtaot  lo  aa  to  validate  the  original 
pnmaiteJiao.  onlcM  U  hai  been  dcm  1^  order  tvada 
nndv  tha  aecand  paragra^  of  a.  SB  ot  the  Court 
7«e«  Act.  In  Ito  CMeof  a  B{^  Court,  aadi  an 
erder  can  ba  made  only  by  a  Judges  and  b;  him  only, 
in  caiCB  "  of  miatake  or  madTSrteooe."  Theae  wordi 
mean  miatake  <k  inadvatenoe  en  the  part  of  tbe 
Coort  or  ita  oAcoa,  and  not  od  the  p«t  of  the 
imellant  or  hla  adriacr*.  The  eiprtSBon  "  hotd  of 
the  dBae"bL  as  doea  not  refer  to  the  head  of  the 
offlce  of  a  Conrt,  or  at  all  oraita  to  the  head  of  A* 
ofloe  of  a  Hi^  Court,  acting  not  aa  neh,  but  m  a 
taxing  offioer  i  but  it  rdera  to  the  bead  of  a  pub&e 
«no(k  mch  aa  the  Board  of  Berstrae.  Sa.  9>  W 
and  II  of  the  Conrt  Fee*  Act  are  uot  In  conflict  wtth 
h  SB,  iwr  are  I*,  e,  10,  U,  and  28  md  together  in 
conflict  with  a.  Ci  ot  the  Clril  Fraoednre  Code. 
Caaea  witUn  a  10  or  a.  11  of  the  Act  wonld  ariaa 
iniiy  where,  through  niitake  or  inadTcrteno*  ot  tH 


iizoabyGoo(^Ie 


DIOSBT  OV  CASKS. 


OOUBT     FHIB     AOT    (VH     OF    1B70> 

— eontimmtd. 
Cotut,  •  pUIiit  wUeh  laliMqncnlly  mi  dKO*«r«d 
to  b«  inMi&daitly  itunptd  W  baai  ModT«d,  fllad,  or 
iMd  In  the  Comtt  snf  d^  (a)  and  »)  of  ■.  M  ol 


the  Ooda  u*  dndlvlr  i 


if  <dL  (a)  and  (I) 
T  rdated  to  t.  SS 
d  to  ent  down  at  Undt  it*  prort- 
riona.  ThB  "  fltmlwil "  of  a  ndt  wider  1. 10  or  •.  11 
of  the  Act  bM  tlw  Mme  eflset  m  that  ptoridcd  b; 
».  G6  of  the  Code  in  tha  om  of  "TeiMtSan"  ci  a 
pUint  onder  ■■  5k    P^Ti^f"  Bu  e.  OOBDro  Nath 


Am  Jiaauxnw  Aoi,  1B7?.  s.  4. 

[L  X..  B«  U  AIL.  UB 
1.81. 


6^    CaKmaaiov—CKntaAL    Cun 
PoB    Lou    <n   lyjirsT   ucbsd    i 
.  I.  U  B^  7  lUd,  94 


MttaiwinafM  «•  *wo»fc—Att  order  to  repw  a  fee 
tmder  e.  81  e(  AotVlI  of  1870  ii  an  Integwl  part  of 
the  mtenc^  and  the  fee  ehoold  be  toeated  m  a  flna 
impoied  b;  the  Conrt,  and  ma;  be  reUned  In 
depodt  pendfauF  an  appeal,  where  an  appeal  lira 
Abotimoub     ,  -0  »kL.  Ap..  S8 

Qnwn-^tBtxat  e.  Tutsatklit  CmEm 
*'™"  [];.L.B,aaMftd.,188 

1    .  Boh.  J,  KTt,  1 — Fttiiiim  to  mmi 

%m  partm»nhip—C<mtraH  AM  (IXi^lSja)..  t.X6 
■— Plaint- — An  application  for  the  winfflug  np  bj 
theConrtottiiebwincMOt  aflmaftw  theteimina. 
ticm  of  pBftavdiip.  nnder  ■.  S66  of  the  Ctmtiact  Aot 
(IX  of  187S),  whatever  it  be  called,  ia  Macntblly  a 
plUnt,  and  wtatt  be  paid  for  in  fee*  at  the  (Baeratfl 
H  anj  other  plUnt  foi  an  acMUid  eitending  to  a 
like  amouDt  of  rahiatkm.  Ek&kbbab  DaxnJiiBTa 
t.  AsABJi  Doa&Ni  •  L  lb  K..  7  Bom..  S8S 
Set  Abio  Au  Fxadhxk  v.  3naxfrm»ji  H&ho- 
KU> isc.L,B,ieo 

J^  Jlpplioalie*  to  Jilt  avard 

_  Cim'I  ProoeAtM  CoiU,  1883,  t.  635.— The  proper 
Conr(-fee  npon  an  application  to  flle  an  award  under 
(,  626  ia  the  Comi-fee  preetvlbed  for  applicatlme, 
and  not  the  CoorUfee  npon  a  pUint.  Buashds 
Bauairr  t.  HoKosuv  Bbusut 

[L  L.  B.,  10  Calo.,  U 

B.  C  Pakjt  BiraaoT  «,  MonoBna  BHoanr 

J^  . JfMnomia<f«M    of    Ofptal 

from  a*  ordtr  viadir  t,  331  of  the  Civil  Freetdun 
Cod*  (AH  XIV  of  lasaj—Praetice.-A  memo- 
Fmndnm  of  appeal  from  an  order,  nnder  t.  S31  of  the 
CivU  Procedure  Code  (Act  XIV  of  1883),  rfwnld  be 
(tamped  with  an  ad  valort»  dot;  ai  prorlded  by 
^rt.  1,  ach.  I  of  the  Court  fees  Aot,  VII  of  1870. 
Hjuuiiiji  EAaHT>i*TH  o.  Baxartm  Asaxt 
*^*^  p.L,R,lpBom,aa8 


OOTTBl?     rSBB     AOT    (TH     OF    1870> 


B«v  ■ietXI(^  1889,  t.  9—App«al  »ot »  otkinei— 
pnmi*d  for-''—^^  appeal  bom  an  order  of  a  lower 
App^ate  Court  tn  an  appltoation  ondw  •■  9,  Bengal 
A«tTIoflS62,  not  biii^  othenriae  piorided  teby 
the  Ooort  Feea  Act,  uaj  be  admitted  on  a  fraana 
atamp.    PVHiA  Bhvcmvt  «.  Donnu 

_ Hii.^ut.a 

8*»  BBBDRUsunr  Aoi,  1S71,  ■■  a. 

CeKad,8Bl 
-  Mh.  1,  krta.  4  uid  S—Apt^ioi 


tto»fom 

■ami,  mob  a  

of  tlie  Conrt  Peea  Act  (VH  of  1870^,  doei  not  include 
an  apidication  for  a  new  trial  in  a  Small  Caoee  Conit 
in  the  mofaaall.    QOfnsuHltOZ  v.  Bui  Jot 

[1«  W.  B^  MS 

&    1 Apptioatio*  for   rmiam 

of  i^^gmtut  in  pamper  tma—Comt-ff—Aet 
ITo.  VII  of  1870  fComrtFeu  Att},iek.  I.elmue— 
Civil  JProeodurt  Code,  t.  410.—Seld  that,  when  an 
application  for  review  i>  preaented  in  a  aoit  ta 
forma  pamparit,  that  appIitstioD,  like  the  plaint  in 
the  aait,  it  not  liable  to  any  Court-fee.  UxsABm 
cNuhaBidi  .    I.  Ik  B.,  90  AIL,  410 

a.  — ' stamp — FMitiou  ofrtntie. 

— When  a  plaint  or  memortn^m  of  appeal  oomprlMs 
a  nnmbar  of  daima,  and  a  porlian  only  of  auch  d^ioa 
hai  been  allowed  by  the  Judgment,  the  party  aeeUng 
a  reiiaw  ahonld  be  req;nind  to  etaipp  hi*  applica- 
tion with  a  fee  foitciMit  to  eorer  the  amoant  of  the 
eWma  in  regard  to  which  he  wiiliea  the  Court  to 
review  it*  judgment :  Act  Vlt  of  1B70,  ach.  I,  art*. 
4  and  6.    Ih  &■  HinoBAK  G.  TAimuB 

[I.  I-  B..  4  Bom.,  9ft 

1, sob.  1,  KTt.  ^— Stamp— am— !.— 

The  atantpfe»  on  an  application  tor  review  nuut  be 
calculated  en  the  amoont  that  would  be  obtained  tf 
the  review  wire  granted,  and  not  neceaaaril;  on  the 
whole  ralne  of  the  auit.    AKOSYHomi 

P  Had..  Ap..  1 


My—Coa 
-Limitati 


limitation  Afit,  IST?,  4.  6.— In  oomjmting  the 
period  of  mgbt;4iine  dayi  from  the  date  of  dec>«e, 
wUhin  wWdi  au  application  for  review  of  judgment 
may  be  pr«aeDted  on  payment  of  half  the  fee  levi> 
able  on  the  plaint  or  memorandum  of  appeal  (under 
art,  6  of  (oh.  I  of  the  Court  fees  Act,  1870),  the 
time  during  which  the  Conrt  is  doaed  for  racation 
cannot  be  cxduded.     Ii>  Bb  Eota 

tI.I..B^»lbd..  IM 

8, Application  for   «eiaw — 

Whatltw  Conrl-ftt  payabU  it  on  the  vidae  of  tMe 
relitf  OMktd  for  or  npon  tia  valuation  of  tit  «i»o/» 
,mt—Co*H  Ftf  Ai,t  (VIIiflS70J,tei.I,art.e. 
,— A  auit  l>eing  decided  m  favour  of  the  plaintiB,  one 
of  the  def  endanta  mad*  an  application  lor  revwiw  of 
the  dedaion  <o  fitr  h  >t  dealt  wiith  tjM^iuWPa  of 


lizcdbyGoOt^Ic 


DIQKBT  0?  CASBS. 


ACT    (Vn     OB-     1870) 


it  (»in{>ljuig  with  thu  order,  bU  kpplicatioa 
wmi  rejected.  Mild  that,  tuiTing  i«gftrd  to  tha 
UogtiKge  of  ait.  6,  Kh.  I  of  the  Court  Pwi  Act,  the 
Hnnrif  did  not  come  to  mo  errcDaoiu  ooncliuioii.  In 
n  Ma»ohar  O.  Tambiiar,  I.  L.  B.,  4  Som.,  B6, 
diatingnuhed.  NoBur  Ceaitdba  Chfokibbdttt  r. 
HoKAKMD  Usm  Au  auKU  .    S  O.  W.  JS.,  899 


4.  ■ Fet  pagi^U  im  apptiea- 

Hon  to  rtnate  appellate  dtima  midar  LtH»ri 
Pattui,  1. 10. — For  the  pnrpou  of  ucerti^idiifF  the 
CoQit'fee  to  be  peld  under  nib.  1,  ui.  6,  ot  the 
Court  Fen  Act  (VII  of  1870),  tipon  ut  upplieation 
to  rericw  an  ■ppclUte  decree,  the  fee  to  be  ccn- 
udored  Ii  the  fee  leviable  on  the  memorandnTn  of 
the  appeal  in  which  the  decree  ■ought  to  be  reviewed 
WM  paaied,  and  not  the  fee  which  wai  leriable  od 
tbe  jtMbA,  nor — whwe  the  decree  •ought  to  be  n- 
Tleired  wa*  paewd  oo  appeal  nader  ■.  10  of  the 
Iiett«ra  PiUont  tmn  an  appellate  judgment  of  a 
IHvUon  B«Hh-~4he  fee  which  wa*  leriible  on  the 
nemomndom  of  the  appeal  bdora  mch  bendi. 
Hdiubi  Broak  (k  ColILXOroB  o>  Mviafiabkisix 
[L  I..  B^:U  AU,  176 

-Mb.    I,'  Mt.   l—Nata   iff  judgmtnt 


fnniit\»d  to  partitt — Copiet  of  <iecf«««.— Hotet  of 
jndgmeot  fnmiehed  to  parties  ander  the  Bolea  of 
Practice  for  the  guidance  of  Small  Canie  Coort*  are 
coi^ee  ot  decrees  which  require  a  itamp  tmder  art.  7, 
tch.  I  of  Aot  VII  of  I8?a    AxoxYHon 

[8  Mad.,  Ais  M 
j8ae  AKovncovi  oiu  .    6  Had,  Ap,  IS 


-Bdll.    I,    art,    B— Stamp   Aet, 


teh.  I,  art.  i — Copie*  nf  original*  rttnm*d  to  the 


c«rtotn  entriee  from  bii  day-boob  and  ledger.  The 
booki  had  been  produced  in  Coart,  and  bad  been 
retnmed  to  tbe  pl&intilt  ai  umal  on  hie  fnmithing 
copie*  of  the  said  tntriei.  The  Snbordioate  Judge, 
feeling  doubt  ai  to  whether  rach  copies  should  be 
fnmi^ed  en  stamped  paper,  referred  the  qneition 
to  the  High  Court.  Held  that  the  original  eatiiei, 
not  having  been  in  the  handwriting  of  the  debtor, 
were  not  liable  to  stamp  duty  under  scb.  I,  art.  1,  of 
the  Stwnp  Act,  I  of  18T&,  and  that,  therefore,  the 
oopiM  of  them  were  not  chaiseable  with  any  Court- 
fees  under  sch.  I,  ait.  8,  of  the  Court  Fees  Act  (VII 
of  1870).    Hasiohaitd  e.  Jvmi.  SvBSiirA 

[L  Ii.  IL,  U  Bom,  mo 


-  bdIi.  I,  art.  11 — Ai  valorem  /m 


^Propertg  nAJaot  to  a  mortgagt — Stamp  rf«*ji 
fonid  imiiffleient  on  taking  aeeamt, — By  cl.  11, 
■eh.  I.  Act  VII  of  1870,  "The  Court  Fees  Act, 
1870,"  an  ad  valorem  duty  of  two  per  cent,  on  tbe 
amotint  or  value  of  the  estate  is  chargeable  toi  pro- 
bate of  a  will,  where  the  amount  or  valne  of  the 
propcity,  in  respect   of  which  probate  is  granted, 


coDBT   ran   act  (vn   of  1870» 

—eoniinmtd. 
exceeds Bl/XW.  Tbetsrm  "valne"tn  tbeActap' 
parently  means  mailet  valne,  and  the  market  vahta 
of  surtgaged  piiipmty  fa  the  equity  of  tedemi^mi. 
An  eieouti^  having  applied  for  probate  in  respect  of 
property  whidi  wa*  ijlwed  to  he  ehaiged  and  Mort- 
saged  in  eicees  of  its  vUne,  no  fee  was  charged  for 
Uie  probate  ot  the  will.  In  such  a  ease,  howevrr.  if 
It  be  found,  when  the  aooounts  are  Sled,  that  iufll* 
eient  stamp  duty  haa  not  boen  pu^  paymoit  of  anj 
*  "  ■  be  enforeed,    Iir  isi  ooods  o»  Mao- 


-  ProiaU  granted  to  #< 


MMmtor  wtea  Itave  \at  hoen  reierved  to  iim  to 
take  out  probate. — ^No  stamp  duty  is  payable  under 
tbe  Court  Fee*  Act,  1870,  on  private  granted  to  a 
seoond  executor,  to  whom  leave  was  reserved  to  take 
out  probate  whan  the  first  probate  was  granted.  Iv 
TBI  oooDB  er  AuBxitini      .        ,  16  W.  B,  486 

-  Letter*  of  adminUtratian, 
f  the  Court  Fees  Act,  the  Ad- 
obtalned  letters  of  admiidabn- 
tioD  to  a  certain  estate,  limited  until  the  wiD  should 
be  proved,-  and  the  flied  duty  ^escribed  by  the 
Snoccesion  Aot  wasp^d  in  respect  of  mch  letter* 
of  administration.  The  will  was  proved,  and  a  ped- 
tlon  presented  tor  general  letters  of  adminiatratien 
with  t^e  will  annexeii  after  the  pavdng  of  the  Cowl 
Fees    Act.    Held   that   the  fee  therein  preecribed 


letters    cf    administratian.      la    TEi    OOODS    or 
Cbilhibb 

[8  B.  X..  K.  Ap.,  1S7;  91  W.  B.,  048  not^ 


4,  . —  Lettert  of  odmiMMratiom 

<cith  nill  anneaed-^Tbe  Adminhtrator  Qennal 
obtabied  letters  of  administration  with  a  oopy  of 
exemplification  of  probate  of  the  wtll  annexes  an<t 
the  full  ad  valorem  duty  preaoribed  by  iofa.  I. 
cl.  11.  of  tbe  Court  Fees  Act  was  paid  en  the 
anount  of  the  property.  Subsequently,  the  Admi- 
nistrator General  prodnoad  a  document  referred  to 
In  the  will  of  the  testator,  and  obtained  an  ivder  for 
letters  W  admlmstratdon  with  a  eop;  of  Che  exempli- 
fleatioD  of  pwbate  of  the  will  ann«aed,  and  of  the 
document  produoed  as  part  of  the  will,  in  liea  of  the 
former  letters  of  adminiatration-  Held  that  he  was 
not  liable  to  pay  a  aeoond  ad  valorem  doty.  Iv  raw 
ooooa  oi  HoBSOTt    .        ,    6B.IbB„  Ap.,  18ft 


—Where  property  i  — 
to  pay  the  income  to  7  for  Iwi  life,  and  aAer  her 
death  to  held  t)M  property  toi  ber  <^itldrai  in  andk 
nwnoer  or  form  aa  die  ihonld  by  will  appcont,  and 
T  aftetwaidi  intematried  with  O  and  shortly  aftet- 
vards  made  a  wiU  of  which  she  ^ipointed  her  hus- 
band and  the  trustee  of  the  settlement  execntors," 
Beld  that  the  ad  valorem  duty  prescribed  by  sch.  1, 
cl.  II,  of  tbe  Court  Fees  Act  was  not  payalile 
In  respect  of  ancb  traat  property.  The  words  of 
that  cUnaa  mean  proper^  whicli  the  deoeaacd  waa 


iizoabyGoo(^Ie 


NOBST  OV  CASES. 


ACT    (Vn     OV      1870) 


pcnenad    ol    or  enUtled   to.    Ix   THB  soosB  'oi 

[8  B.  Z^  B.,  Ap.,  188 :  16  W.  IL,  457  note 

6. — - — -  Ltttert  ({/'   adninittration 

• — Tnut  properlg — FtnaHoial  Betoliitioii  3004, 
14th  JtUy  1871. — A  and  B  were  brotbert  joint  in 
eatate.  A  died  anmairied,  leaving  no  relative  eioept 
X.  S  obtuned  grsut  of  letters  of  adminiitntiun  of 
tbe  eatate  of  A,  onnnating  of  a  half  ihare  of  oertun 
property,  tli«  other  half  aSare  of  which  wa«  clumed 
by  j6  to  belong  to  hinwdf.  By  Financial  Bnolation 
Mo.  ZOOl,  Utb  Jnlf  1871,  the  fees  charg<*ble 
under  ich.  I,  art  11,  of  the  Coort  Fe«a  Act  were 
remitted  in  mpeet  of  letten  of  adminiitratioti  rela- 
ting to  "  property  which  a  deceased  penon  wae  pea- 
■eaied  of  as  a  trnxtee  for  any  other  perKiii."  Stld 
that  B't  balf  ahare  ahonld  be  treated  ai  tnut  pro- 
perty, and  exempted  from  the  2  per  cent,  ad  valarMt 
fee.    1m  xhb  ooodb  op  Bbiitoabcw  Ghobs 

[II  a  !>.  B.,  Ap..  SB :  la  w.  R.,  aso 

7. ^ ■  ItiUar*  of  oAvnintiraUtM — 

"Ettatt  of  Simdm  i«  Xandt  qfdteeated  danghltt^r 
rtprt*eniativ — Tnut  proptrtg. — On  tlie  death 
of  a  Hiodii  lady,  who  had  anccceded  to  bet  father*! 
property,  for  the  ettate  of  a  Hittda  danghter,  it 
appearMt  that  certain  Oovemment  promiiaMry  notet, 
which  formed  a  portion  of  the  father**  property,  wen 
thai  atanding  in  her  awn  name.  On  an  applioatjon 
by  the  lona  tor  letter*  of  admjniataraljon  to  her 
ertate,— A}iM  that  on  her  death  the  giudfather*! 
estate  be<«in(^  in  the  handi  of  ber  reprraentatlTei, 
trait  property  in  reapect  of  which  tio  dnty  was  pay- 
able under  the  Court  Feei  Aet.  In  ihb  qoodb  o* 
Janonx  Doasn  .        .    14  £l  Xj.  B.,  184 


-  Proptrtg  o»  wiiek  Um-a  i 


granted  in  reipect  of  property  which  I<  anbject  to  a 
mortgage,  the  vahie  <.t  the  property  lor  the  purpoee 
of  eatimating  the  ad  taloram  doty  payable  nnder 
the  Conrt  Feea  Aet  b  the  valae  of  the  entire  pro- 
perty, lew  the  amonnt  of  the  incnmbrance.  A  dnty 
paid  on  former  lettera  of  admiaiatration,  which  were 
afterwarda  cancelled,  wai  allowed  to  be  deducted 
from  the  amount  payable  for  treah  letten  of  adminia. 
(lation.    In  ikb  aoona  o*  IinrH 

[8  B.  Z..  B^  Ap.,  4S :  le  W.  3B.,  ass 

8. Lrtttrt  of  odnnitMratiou, 

ZMjr  pafobU  o«fc — A  sait  for  a  diviaionof  ajmnt 
(■tate  having  terminated  in  a  aottlement,  the  tenni 
of  which  were  embo^ed  in  ■  decree  the  reoeirera 
who  bad  been  appointed^awi**^  lilt  coidmned  and 
traniferred  certun  •ecnritiea  and  ihaiea  to  one  of  the 
putits,  D>  pumaot  to  the  decree.  The  Bank  of 
Bengal  Account  Department  and  the  eom;wi]ei  eon- 
'  ccnted  having  refoaed  to  recognlie  the  ttanafer,  I> 
api4ied  tor  letten  of  adndidrtration  in  reapeet  ol  the 
eecnritiea  and  iharea  in  queetion,  f|fii"ning  exemptim 
fnnn  the  duty  preecribed  by  the  Court  Fees  Act, 
•ch.  I,  d.  11,  on  the  ground  that  she  on^t  not 
to  have  been  required  to  obtain  anch  letten,  ber  right 
having  been  declared  by  a  decree  of  the  High  Conrt. 
Stid   that  the  pretcribed  dnty  muat  be  ptdd,  and 


COiraT     FBBB     A<7r     (VII     OF     ISJOi 

— oonliMMed. 
that  there  was  no  ground  of  exemption  trcm   it.     Iv 
TSB  ooosa  01  Sbivats  Diss        .  20  W.  B,,  440 

10.  ■ Ltttert  of  a<J«iH»i#/rirtimB, 

ThOa  pagttllt  on — Dtilt  dvt  bg  dtetaied—LetUn 
limtltd  to  eolleet  rttUi.—Tbie  fee  payable  for  letten 
of  adminiatratian  under  Act  VII  of  1870,  acb,  I, 
Mt.  11,  ii  to  be  calcnlated  on  the  amonnt  or  valne 
of  the  property  bi  respect  of  whteb  the  letten  are 
■ought,  without  deducting  therefrom  the  debta  due 
by  Uie  deoeaaed.  When  letten  are  granted  limited 
for  tlie  ^nrpoae  of  collecting  the  rent  rf  a  hoUM, 
the  dnty  u  to  be  aawased  on  the  valne  of  the  honae. 
Ik  TBI  aoose  at  Bak  CsAmBA  Dab 

re  B.  z..  B.,  SO 

18  W.  B.,  168 
XL — 

Where  a 

theteover,    exeroian   each    power   by    wM, 
valorom  tee  ia  payable  in  mpect  of  such  fund  under 
the  Court  Feea  Act.    In  tbi  ooong  oi  Obak 

03  a  I..  R,  Ap..  SL 
81 V.  B.,  846 

IS Lvtttrt  of  admiiUttraiiim — 

Dimbtjkl  dtht. — The  unctttMoty  of  recovering  a 
debt  due  to  the  estate  of  a  d«eued  person  ia  not  a 
■ufflcient  gronnd  for  a  proportionate  radnction  of 
the  fee  payable  in  rnpect  of  letten  of  admioistratim 
to  inch  eetate.    Is  thb  soods  en  Btixm 

[IS  B  I..  B.,  Ap.,  S4 

aiW.B.,S87 

18.- 


-  Palaa  of  annuiig — Frit- 
perty  nibjeet  to  a  mortgi^e. — For  the  pnrpoae  of 
determining  the  probate  fee  in  r««pect  of  an  annuity, 
the  word  "value"  in  the  Conrt  Fees  Act,  VII  of 
1670,  Bcb.  I,  cl.  11,  mnst  be  taken  to  mean  the 
marlut  valne  of  the  annuity,  and  not  ten  timn  the 
amount  of  a  yearly  payment.  Where  the  property, 
in  reapect  of  vbicb  probate  is  aougbt,  ia  mortgaged, 
the  amonnt  of  the  mortgage  incumbrance  mnit  be 
deducted  from  the  marliet  valne  of  the  property,  and 
the  probate  fee  charged  on  the  balance.  Ix  bi 
whl  ov  Bavosaxdba  LusHVAvn 

[L  Ik  B,  1  Bom.,  118 
14.     I  'Eaoeidort  olfaining  neoitd 

gramt  of  prebati—Oranl  of  probate  i^ort  Court 
Ftei  Aet  eama  inlo  fore*. — Biecotora  obtaining  a 
aecond  grant  of  probate  anbeeqnmt  to  tbe  enactment 
of  tbe  Court  Fees  Act  of  187u  (tbe  flrat  grant  having 
beoi  talien  out  prerioualy  to  that  enactment)  are  not 
exempted  from  tbe  payment  of  the  ad  ralortvt  dnty 
chargeable  nnder  that  Aet,  although  the  full  fee 
then  chargeable  by  law  had  already  been  paid  at  tbe 
time  wben  the  flnt  probate  was  taken  out.  In  tbi 
aooxM  <a  Oabiis  ,  .  L  X^  B.,  8  Calo.,  738 
[a  C.  I-  B.,  486 


16. Probat»     dmtg  —  Aiumilg 

eharytd  on  propertg  ofttitator. — When  it  appeamd 
that  property  disposed  of  by  a  wtU  was  beqowtbed 
to  tbe  teatatrix  subject  to  tbe  paymelit  thereout  of  an 
annuity  for  life  to  a  person  who  survived  her, — Bold 
that  the  ad  valorem  fee  presoibed  by  •(&  I,  oL  II, 


lizcdbyGoOt^Ic 


DIQKST  or  CASEB. 


Aoc  (vn  or  wiot 

ot  the  Court  Vmu  Act  ought  to  b«  lerled  apon  the 
nine  at  the  moperty,  len  the  ujjtaliwd  nlae  of 

Um  MUlllltj.      IV  TBI  BOOM  OI  BvtHTOV 

16l L*tt»rr  of  admtmtlratiou 

—LitAilUa  if  froptrtu  en  nhiti  Arf*  iat 
MMi  M  ^>jMii— JW-A  tMtator  dad  In 


f  the  eieoDbrlij  the 
AteltMrMor  OetuMl  obtahud  lettcn  of  adndnlrtw- 
tkn  A  Aoai*  mom  of  tii*  t«Mitiv^  nudndiilitcaed 


.  ma  orisiiially  paid  In  thi*  omiutrjp  by 
tba  aecntriz,  but  which  aDm  wa«  made  tip  of  aawt* 
ban  Kngland  noon   wUch  dotf  b*d  already  b 
paid  there.    SM  tbat.  ■■  the  anati  were  irithhi 


not  hare  oMalnod  poaMwion  of  them  otherwUe  tbaa 
by  virtue  of  the  mat,  they  were  liable  to  Uia  ml 
wIoTMB  Cm  preMribed  by  cL  11,  icb.  I  at  the  Court 
P««B  Act    Ix  TBI  aocow  ow  Hnttn 

[L  I..  B,  4  CkIo,  7SS 


1T._ 


-  .AA  ralortm  ilmlg  t 


hate—Fartit*  marritd  and  kclding  proptrtg  nndmr 
ike  Coda  Stmlton — Law  of  I'ranct — Trmi  pro- 
T«rt¥. — nie  deoeaaed  F  wai  a  Ennipsan  nibject  of 
the  Qennea  BiDidra.  He  matried  m  Udir  of  Solingen 
in  B^'ii'i*'  Piu«ia>  wbeie  the  Code  Napolem  Ii 
In  tonsK  Tltere.  in  omtempUtion  of  the  maniage, 
ttie  paitiea  entcGrcd  into  a  contiact  whereby  It  was 
proridad  that  "there  ibould  be  and  rule,  uniTenal 
conuannity  of  hli  and  her  prmnt  and  fnture 
moreable  and  inmwTeable  property,"  whkh  contiact 
plaead  the  pattiea  under  the  law  of  Vranoe  VMpecting 
oomnmntty  of  |«operty  brtwccn  hnabuid  and  wife. 
UadtT  that  hw,  a  boiibatid  and  wife  hare  an  eoual 
intereit  In  Qie  piapcr^  onmpriaed  in  tbecMimtuntyi 
on  tha  death  of  t&tta,  the  prupcrty  ia  divided  into 
two  partly  (tf  wUch  ene  part  goea  to  the  aarriiror  and 
the  other  to  the  hrin  or  to  doneei  under  a  teatament. 


taiortm  doty  payable  -anAer  art.  11  of  ach.  I  of  the 
Court  Feea  Act ;  the  other  half  bdog  tmrt  property, 
wUeb  thouldi  under  the  prori^oni  of  >■  19D  of  that 
Act,  be  exempted  from  payment  <^  «nah  duty.    If 


18.- 


[L  I..  IL,  90  Oftlo.,  STB 

—  23iilg  pagahle    on    taking 


oat pretattoradminittration — Valnt  of  propwtg 
not  rednetd  to  potttnitm  and  at  to  vikieh  tnit  u 
iroi^U.— Under  art.  11  of  ach.  I  of  the  Court  Pee* 
Act,  duty  ia  payable  by  a  peraon  taking  out  probate 
on  0ie  amount  or  ralne  of  the  property  in  reapeet  of 
whkih  probate  or  letteia  of  adminiatratioij  ahall  be 
gnnted,  if  the  amount  w  value  of  inch  property 
exoeeda  Bl,00a  In  a  caae  where  nnperty  baa  not 
bem  Mdooed  into  poaaeailnp  at  the  &tae  of  taking  out 
probate,  and  the  r^;^^  to  it  ii  the  anbject  of  a  anit,  it 
w  pendtabU  to  declare  the  nine  of  the  property  aa 


ACT    <vn     or     1870 


not  exceeding  B1;ODO.    Ir 
Ift- 


aoOM  o*  AxDOOL 
X.  I-  B^  SS  CUo,  677 

ProbaU  dmis — A—H  im 
British  India  a*  iatt  of  tfaott^Probate  duty  ia 
payable  only  on  waeta  which  at  the  ^ta  of  the 
teatator'a  death  aie  in  Britiah  India,  Ib  sa  Aua- 
HUf  .  I  Xj.  IL,  SI  BonL.  UV 

». • Pt^ftatt     >■  — DMdt/W 

dfW.— The  unoeitrinty  of  reeoTnriug  a  debt  due  to 
the  ertate  of  a  daceaeed  pnno  b  not  a  auAdlat 
gniund  for  a  proportlonata  reduction  of  tlw  fee  pay- 
able in  rcapect  of  pnAata  aa  a  will.  I«  tbs  sOooS 
OI  Bah  Cxmnm  Ososi 

[L  Ih  B.,  M  OUc  667 

81 LoeatHf  of  at— U— Pari- 

ntr^Ann  wiii  kaadoMetin  London  and  branAn 
in  CaUmtla  and  Bomiaf.—S  died  fai  England  in 
Ootobcr  ISW,  and  prebatt  of  Ua  will  waa  oWaiaaJ 
hi  Bngland  on  lat  Daoembw  189S.  He  left  a  large 
amount  of  property  and  iredite  in  Bombay,  and  he 
waa  a  partatr  in  the  firm  of  David  Saaaooo  &  Ga>, 
which  had  Ua  head  oMce  in  London  and  had  bnnohaa 
b  Bombay  and  Calcutta.  Held  that  no  probate 
duty  waa  payable  on  the  value  of  the  ihare  of  the 

1 1 partner  in  the  firm  of  David  SaHOon 

'  '.he  flm  ntuated  inBritiah 
■  GOODS  o>  Sabooov 

[I.  £..2,.  SI  Bom..  678 

-  and  art.  IS  -Truttpro. 


pertf.—Tlu  tern  property  in  eli.  11  and  12  of  ach.  I 
of  the  Court  Feea  Act  indudee  not  only  property  to 
whlehtbedeceaaed  waibaneflcially  entiUea  daring  hi* 


lifetime,  but  alao  all  property  which  atood  in  lua 
name  aa  truatee,  or  of  which  be  waa  piiwi  aanil  bcnami 
for  othen.    Is  thb  oooita  o>  Buusvokd 

[7  B.  Ii.  R,  67  L  16  v.  B.,  466 

Mh.  I,  oL  IS. 

Set    CnBiDrtoATn    of  ADniiiRu,Tiov— 

BlOHT     TO     BUB     OS.    BZICDTn    DBORBa 
WTTBOUT  CSBTmOlTB  .     6  HiulL,  181 

-  Frolaia    daty,    BxempOon 


CalcnttB,  and  O  O  f  Co.,  of  Uvnpool.  died  in 
EniiUnd,  learing  a  will,  of  wlii-'h  he  appinnted  Q 
in  Bn^hind  and  O  in  Calcutta  hia  executoTL  A*  a 
partnn  in  the  Calcutta  Ann,  the  teatator  waa  enUUed 
to  k  almre  In  an  indigo  ooaeon  and  in  certain  im- 
moveable ptopaty  in  Calcutta,  uid  Ua  ahare  in  thena 
propertiea  waa,  on  hi)  death,  aitunated,  and  tha 
money  value  thereof  paid  to  hia  eatate  by  the  flnn  in 
Liverpool,  and  probate  duty  had  been  paid  thereoa 
bv  e  in  obtuniog  probate  of  the  will  in  Engliod. 
Shortly  after  tha  teataior's  deaUi,  the  mdigo  oooceni 
waa  contracted  to  be  aold,  and  the  tectatcr'a  nam* 
appearing  on  Oie  titlo>deedi  aa  one  of  the  owner*,  O 
applied  for  preliate  of  the  will,  to  enable  him  to  join 
In  the  conveyaaoe  and  in  any  future  nlo  of  the  other 
hnmoveable  praperty.  An  unlimited  grant  of  V^ 
bate  waa  made  to  O,  who  claimed  eiempUoD  &«■ 
probate  duty  b  napeci  of  the  proptotiea  on  the 
ground!  (a)  that  du^  had   already  b«ai  paid  h 


iizoabyGoo(^Ie 


DMEn  or  cisn. 


ACT   (vn    or    UTO) 

ndfqtbtt 


•  no  Haoniit  cc  value  in  nut 
pK)tet««wto  beBnnUdlnlndk.  Jfffiit, on ■  om 
irfwfwl  b;  Um  Uxfaig  oSeer,  that  O  ww  not 
entitled  In  obtoluing  pmlwte  to  eumjjtion  boat  tke 
polHtte  dotT  fajable  ondar  lok  I,  ol.  U,  (tf  the  Conit 

(  ID  reepeet    of  the    Broportita.      I*  xsi 
.  LXn-B^l  Gala,  188 


potHtteA 
Feei  Act 


^vtT  In  reepeet  of  whleb  a.  oettifleata  of  hrtnhip  ia 
■ott|^  «ie«Mi  BUnO,  the  ituip  doty  ihaiild  be 
ealenlited  on  the  whole  HDonnt,  and  not  on  Ihs 
aiaew  orar  Bl.OOO  wtder  Act  TH  of  18T0,  acfa.  I, 
•It.  18,  bat  Um  ommU&k  fil.,000  ia  the  condiUoD  of 
Utbttlty.    AvovTMQB  .  6  ICad,  Ap^  46 

8.  Ctrtiflealti  n/  adminiiira- 

Horn  to  utaU  iff  dieea»»d,—Tai  Cmirt-fee  itunp  to 
be  hnpoaadank  oetffilcBte  <d  admlniitntion  oaght 
hill  III  liinMUMriTnii  ■  Taltetlbn,  Inolndrng;  propertj 
»baoMalj  denied  bj  Oie  epnllcuta  to  belong  to  the 
btcatate'a  cafarte  nntll  the  eantrar;  be  proved. 
RjTETo  Km  Dun.  0.  Ku»s  Nate  Chutbe- 
ni 6  C.  lb  B.,SB8 


-■Btun^wCL 


8m  CutKTo  AmoBSD  PBOFsavr. 

[L  I-  It,  le  Bom.,  TOO 
1.  -'  CWi  Proctdara  Cede,  1869, 

*.  »i—Aet  xxiij  ^  laet.  I    '    - 

—      *r.  I 

i   Vin  of  1869, 

_    ._  rt  p»y  for  the 

««th  end  the  eoat  of  redndns  the  dcpoaitko  of  the 
witauaa  to  wiitfaiK-  It  wonU  be  otMrwIaa  nader 
a.  8,  Act  XXIII  of  1861,  in  wMch  caae  the  fee  ia 
from  the  applkmnt.  Edmoitd  r. 
.  8B.IhB^Ap.,4aiieW.B^M 

&  Fttt    Jbr    tramlationt. — 

Wh«a  pDitima  of  hbatta  boohe  ere  tranilated,  each 
portion  tanndsled  it  treated  «a  a  lepante  docnnHot, 
and  any  portion  llat  than  a  foHo  ia  charged  for  imdeT 
the  CooH  ?eee  Act  aa  »  whole  folio.  The  portiona 
cont^Uhg  leai  Iban  »  folio  are  cot  to  be  taken 
togcthv  and  diarged  aocofdlng  to  the  whole  number 
of  foHoB  they  ooa&s.  Bbmuuth  Dhcb  «,  Bhabo 
MOBur  Dkw     .  .  6  B.  Ii.  B.,  Ap^  187 

S.  Ftlititm  for  m»  Mai  i% 

amall  Camm  Comrf— Court  Fait  Aet,  1870,  ich.  I, 
art.  ff.— A  peKBoii  for  a  oew  trbl  in  a  Small  Cknae 
Cunrt  ia,  vuder  the  Court  Feaa  Act  (VII  of  1S7(^, 
properly  rtamped  with  a  one-anna  ttamp,  aa  it  falla 
wtthln  ioh.  II,  Bit.  1,  of  that  Act,  and  sot  under 
adki  I,  art>6>  Chota  Lal  jAmrABAe  c.  BctiAxmAa 
Jrha        .        .        .        .7  Bom.,  A.  C,  100 

4.  ■  Stamp  Jbr  apjilieaUon  for 

prebott  or  odmMHrttlioa, — The  atamp  reqniiite  for 
an  appltoa&n  tor  a  probate  of  a  will,  or  letten  of 
admlniatiBtiui,  la  not  required  to  be  propoitiautte 
to  the  value  of  the  property  bvolved,  aa  each 
applicationa  coma  under  the  provluona  made  in  art.  1, 


(    18»    ) 

COUBT     raw     ACT    (Vn    OTt     18T0) 

— eonHmud. 
eeh.  II,  Act  Til  of  1870,  for  oommon  applkatiwi 
and  petitlaaa.    In    tbx    KAms    ov    JumtOVAn 
SlSHOOKSAK        .  .     16  W.  B.,  40 

6. ■    Applieation    bf    tntmeit 

JitrrwlMn  of  dee%mtat.—Siunp  dntv  b  not  diarga- 
able  on  >n  applicatim  by  a  witneia  for  the  return  of 
a  doenment  filed  by  hia*  in  obeAenee  to  enmonn*. 
AKotmccxrs  oAn  '  .  16  W.  B..  S8T 

e, PetiHem  to  viUdram  tuif 

~Agrtemettt~BBnd.~^  petitioQ,  atamped  aa  an 
a^reemcat,  havhig  been  preaented  to  a  Diatriet  Court 
by  the  partin  to  a  anit,  uifi)nning  the  Court  that 
tney  had  entered  into  an  ^reement,  whereby,  iitfitr 
alid,  the  defendant  itaa  bvund'  to  deliver  to  the 
pUntiff  certain  wood;  and  reqneil&([  Chat  the  luit 
might  be  removed  from  the  file,  the  District  Judge 
Impmnded  it,  levied  a  aum  tea  iimfilcient  atamp 
duty  and  a  penalty,  on  the  ground  that  it  waa  a 
bond,  and  forwarded  it  to  the  Collector.  Upon  a 
reference  made  by  the  Board  of  Bevenoe  at  the 
inataooa  of  the  Collector,— .ffatd  that  the  duty 
leviable  waa  a  Court-fee  aiamp  onder  art.  1  (&)  of 
Kh.  II  of  the  Court  Feea  Aet,  1S70.  Bmumji 
vnn  Stakf  Act,  1879       .  L  I..  B.,  8  Had.,  IB 

7.  Complaint  of  iiUgal  **i- 

i»v  amd  d*t»»tioa  of  eattU- AH  III  nf  1857. 
1. 1^— Order  to  repay  etamp  to  eomy'  — ' 
Coarf  Feet  Aet,  ,.  Sl.—Tiu>  »lega»  a 
detmtion  of  eaUte.  to  which  a.  U  of  Aet  III  of  ISSf 
refera,  ia  not  an  "offenoe"  within  the  meaning  of 
a.  Bl  and  aeh.  II,  ark  1,  cl.  (£),  of  the  Court  Feaa 
Act,  Til  of  187S.  CompIauiU  of  anch  illegal 
aeiiuro  and  detention  do  not  require  a  atamp.  If 
auch  oompli^ta  be  atamped,  it  ia  not  oompetent  for 
the  Court  to  &eet  that  the  accuaed  ihall  rmy  the 
Bmonnt  of  each  atamp  to  the  oonplunant.  Bbo.  r. 
Avii  xm  Nisir  .        .8  Bom.,  Cr,  83 

■ob.  n,  ut.  6— S<a«n(tr  bond  for 
''—Aet  I  of  ia79i  eek.  f.  If     " 
LI  Bench  that  Mhere  a  bend,  i 
of  a  Court  aa  aeeurity  by  a 


'*9 

cottM  lif  apptal—Aet  I  of  1879^  eel.  J,  Ifo.  18. 
Said  by  the  Thll  Bench  that  Mhere  a  bond  ii  ^vea 
undo'  the  ordeia  of  a  Court  aa  aeeurity  by  tme  party 
for  the  coata  of  another,  it  ia  aubjeet  to  two  dutiea— 
(a)  an  ad  Tolortm  itamp  under  the  Stamp  Act, 
art.  18,  ach.  I  (i),  a  Court-fee  of  eight  annaa  under 
the  Court  Feea  Act,  art,  8,  ach.  II.  Koiwamta  r 
MAHAmx  Pbabas  .  £  Xm  B.,  10  All,  10 

Mb.  U,  ftrt.  10'(a>— SfaMf  Aet,  -A.I, 

art.  BO  (hy — Fower  to  vatil  to  oblaia  eopiei  fi^m 
Colltelof'i  office — Stamp. — A  docuMent  anUioriting 
a  vakil  to  q>ply  for  oopica  of  lecorda  from  tha 
Collector'a  cSm  ia  properly  itamped  with  a  Court- 
fee  itamp  undo'  art.  ie(a)  of  ai^  U  of  the  Court 
^eea  Act,  1B70,  and  doea  not  require  to  be  atamped  aa 
a  pawer-of-attomey  under  art.  SO-(i)  of  ach.  I  of  the 
atamp  Act,  1879.  BnnmOB  nmnn  BTAn  Aot, 
lS7»,a.46  .Z.Z..B..0K^.,14e 


S plication  to  the  BIgh  Court  to  aet  avde  an  order 
a  Diatrict  Court,  rererung  an  ordv  <^  a  Cotirt  oK 
flrtt  inrtance  £ipcting  ao  award  made  without  th» 


iizoabyGoo(^Ie 


DlOXer  OF  CASES. 


ooDBT  Tsaa    ACT  (rn   or   wnot 

— Boatimud, 
IntwrmtimotKCoiuttobeiled,  ibooU  b«  trated 
M  aakppHcation  for  •  mucelluieou  ipedal  sppad. 
8«c^  Wi  wplictiticn  my  be  made  on  »  itamp  of 
tike  Tklne  of  two  nipeefc  ooder  teh.  II,  ui.  11,  of  the 
Court  Teci  Act  tTII  of  IBTO).  Lakishut  Beitaji 
*.  Baiu  Etv  .8  Bom.,  A.  O^  17 

ft. Afpeal  ,/*«••  ori#r  •mier 

».  »l  of  at  OMl  Proetdmn  Code  (Aet  X  of  1877), 
M  amndtd  fty  *.  59  ^  Aet  ZII  qfl879.—Ap^eaiM 
tma  orden  under  >.  S81  of  Act  X  of  1877,  M  un^Hled 
by  ■■  68  of  Aet  XU  of  1679,  ue  chv^bU  with  the 
■una  Court-fee  m  Ib  nquirad  In  the  cam  of  •ppeftli 
from  decree!.  H&htitbab  e,  Dicuo  BunH. 
Bbataiu  SDKinisi  DiBi  «.  WiTBoa  A  Co. 

[L  I-  B..  8  Calc  780:  11  O.  I-  B.,  88 
~  MamortaidtuK    <if    appeal 


„ —Valuatiom  of  apfal. 

under «.  211  of  Aet  TI  of  IBsa  (ladian  CompMiM 
Aet)  1>  mt  a  deerM  or  aii  oider  haring  Uu  foM  at  a 
deaee,  and  oonieqaaatly  an  appeal  from  raoh  am 
Older  to  a  High  Court  1«  pmpsly  itamped,  vith 
nference  to  the  Cooit  Peei  Act  (Til  of  187% 
Mb.  II,  art.  U  (i),  with  a  Caurt-fee  itamp  of  fia. 
BanKJUroB  uhdjb  Coroi  Fne  Aire 

CL  Ih  B,  17  All.  888 

4. Appaal  tmd*r  tL  10,  Ltttar* 

Pattii,  Sigh  C<mrt,  If.-  W.  P.,  ftom  oa  orif  nf 
rmutnd  voder  *.  562  of  tkt  Cod*  ^  Citil  froeadttn 
— CtHui-fte.— Said,  tiutt  in  an  appeal,  nnder  i.  10 
ot  the  Letters  Patoit,  from  an  order  of  a  dngle 
Judcre  1^  the  Court  remanding  a  ease  und^r  ».  5Q&  ot 
the  Coda  of  Ciril  FrooedaretlM  proper  Cooit-fea  it 
BS.    BiUit  Bu  V.  llAMUta.  Rii 

[LIkB.,  «.  ail.  178 


L- 


-  BOh.  II,  art  17,  oL  1—Bmt  to 


vonittt  award  of  Settlement  Q^etT—Had.  Aet 
XZnil  of  1360,  I.  as.— A.  nit  ondar  (Madrae) 
Art  XXVIII  of  IBOO.  i.  S6,  to  oontert  the  award  of 
a  lettlement  officer  falls  within  the  termi  of  art.  17 
n)  of  Bch.  II  of  the  Court  Fees  Act.  AintAiuui 
CSBTTI  V.  Clokb  I.  Ih  B.,  4  TKod.,  SCM 

-  StuU    io    ut    atide   oritt 


WMler  Asl  VIII  of  059.  t.  g46-8tamp.~A.  nttt 
brought  nndor  tha  provieioni  of  ■.  SM  of  Act  VIII 
of  1859  to  aet  adde  an  order  allowing  a  claim  to 
attached  property  and  leleadng  the  property  from 
attacbmcDt  is  a  nut  to  try  the  title  and  estat^di  tha 
rigbt  of  the  person  who  brings  the  niit :  and  neh  a 
nut  mnit  be  valued  accorcUng  to  the  value  of  (he 
popecty,  and  cannot  be  broariit  npon  astunp  of 
filO,  nnder  art  17  of  sch.  II  of  the  Court  Feca  Ad:. 
Hvra  JUiALODrasK  Kazojird  o.  Shohobitllah 

[16  R  lb  &.  Ap^  1:  as  w.  B,  4aa 

-  Smt      afUr    r^ftetiom    »f 


K^     In  a  snit  to  have  It  declared  that  tha  pn>p«tty 


(    18M    > 

AC7F    (vn 


VBftOi 


CXHTBH?     F9 

■ — OOHft'dBsrf. 

beloDged  to  tiia  idaiiitI«r-2^>M  it  was  a  nOt  fai 
whiidi  connqwmti^  relief  was  asked  for,  and  tbat 
the  ad  va^orsM  doty  prescribed  by  seh.  X  of  tha 
Court  Fees  Act  was  payable  on  the  plunt,  and  not  that 
provided  by  ich.  II,  art.  17.  Jalalrnddi*  Mahomed 
V.  ShohondloA,  IS  B.  L.  &.,  Ap.,  l^aaW.  X.,  432, 
followed.    Akud  Umu  Sahmb  o.  Taoiua 

[L  z«  B,  18  cMo,  laa 

A.  Bwitt  Irongkt  to  Mi  a»id* 

or  retton  attaeiment— Civil  Proeedwn  Cade,  18B9, 
t.  Sta—Smmmarf  dooieiou—lAwtitatio*  Aet.  1S71; 
art.  IS  (1877,  art.  lB)~I»t»rprttatio»  </  Anta-— 
Valwitio*  tf  MM*».— Suits  brought  to  set  aside  or 
to  reatcTs  an  attachment  upon  a  bouse  in  pnrauanee 
of  the  permissioD  given  in  s.  246  of  the  Civil 
Proosdure  Code  may  be  regarded  eithar  as  "  sulta  to 
obt^  a  dedaratory  decree  or  order  where  eonae- 
qnenttal  ndief  Is  prayed  "  so  as  to  Csll  within  ■.  I, 
eL  ^  art.  (o),  of  the  Court  Feet  Act  (711  of  1870), 
or  as  suits  to  obtun  or  set  adde  a  summary  deeiMon 
or  ordtf,  la  which  caea  the  stamp  duty  payable 
would  be  tbat  prescribed  by  art.  17,  d.  1,  sen.  II  of 
the  Court  Fan  Act  The  Court  Fees  Act  being  m 
fiscal  enactment.  It  ii  tbe  duty  of  the  Conita  to 
treat  such  nuts  as  belooging  to  the  latter  olaa  (It 
bdng  tlw  moM  favouiable  for  tbe  suitor),  aod  to 
impose  tees  aeoorcUugly.  Seddw*  nnder  s.  846 
of  Aot  VIII  of  1BG9  aa  to  the  removal  or  retantion 
of  attachments  are  "  suminary  deddtms  w  orders" 
wiUiin  tiia  meaning  of  art.  IT,  cL  1,  sch.  II  of  the 
ConrtFeesAct  (Vllof  1870).  Theword«''eummary 
decision  or  order"  b  this  dansa  of  the  Court  Peea 
Aot  mean  deeiilon  or  order  not  made  in  a  renilar 
■nit  or  appeal.  The  oonstmction  wUob  has  mad 
given  to  these  words,  or  nearly  dnilar  voids,  in  the 
Umitatioi  Ai^  (s^.,  Aot  IX  of  1871,  scb.  II,  ait  16, 
and  Aot  IV  of  1877.  ich.  II,  art.  IS)  affotda  no 
to  their  oodstmotion  In  the  Court  Fee*  Act 
•ce  in  port  materia,  they  may  be 
treated  aa  fon^ng  a  Cods,aad  may  be  rend  ttaathtt-i 
but  when  this  Is  not  m,  tbe  oonstmcUon  wbidk  ha* 
ba«B  put  upon  one  cannot  be  relied  npoB  ■■  a  guide 
to  the  eonstmetion  of  antitiua.  Tbe  valoation  of 
■niti  for  the  pnrpose  of  jurisdiotitm  Is  perfectly 
diitinet  from  tbur  valnation  for  the  fiscal  purpose 
of  Coort-feea.  llierefare  Court  Fees  Ante,  wUch  are 
fiscal  enactmaath  are  not  to  bs  resorted  to  for  oon- 
^ning  enactmantawhicb  fix  the  valuation  of  snUi  for 
the  pnrpose  of  detemdning  jurisdiction.  Moti^ttad 
Jaielamd  r.  Dadabhai  Pteiot^ee,  It  Bom.,  186, 
explained.  Batl^i  Tamqji  v.  Bholapa  £ayi», 
I.  L.  B.,  4  Bom.,  128,  ^nentad  tran  by  WxRBOF^ 
CJ.  Dataoeud  NncoEuni  v.  BmcoEAim  Dsir* 
■ixosAxs  .  L  I&  Rt  A  Bool,  61& 

~  Stiimp—Valuatiom  V  *»' 


when  i 


«rtainlmii 


•gainst  a  ddtd  party.  The  attachment  in^i  removed 
on  applieatioa  by  tSte  defendant  nnder  i.  846 
of  Aot  VIII  of  \96»,  vbereupon  tiie  plaintUt  cued 
fbr  a  declaration  that  the  property  in  dispute  be- 
longed to  h1«  jndgnunt-debtor,  and  wat  liable  to  be 
-"'"'■-'  — *  wAi  nndff  his  decree.    Tlie  plai]it> 


lizcdbyGoOt^Ic 


(  1S8S  f  ncrasT  or  cjbbs.  (  ism  > 

OOITBT    7BB8    ACT    (VU     OT    187<^      OOUBT     KBBB     ACT     (VU     OF     t870> 

a.  — . ood  B.  7  <tW>— Sm(  fo 

eMa*«  •  itlmratorf  itorM — Smit  to  —t  atidr  a 
tummm  oriir—AltaelmtiU  itf  proftrtg—Brnt  ta 
tttabliA  right, —  Cuteii^  ituiMTubl*  proporty 
k*ing  baan  attached  in  axecDlion  of  two  B<Dt  CoDrt 
Ottxtem,  itfaa  wife  ot  the  JDdgaMnt-deMar,  vaAiK 
a.  178  of  Uia  NOTth-Weiton  Pnvliicei  Bwt  Act 
(XQ  of  18S1>,  objected  to  the  atUchment  on  the 
gnrand  Uiat  the  propartj  had  preTioiuly  been  con- 
Tned  to  hw  bj  her  htubttnd  onder  a  deed  of  gift 
Tm  objeotiiiii  WM  dinllowed,  and  ihe  thervapon 
bronijit  K  ^rait  with  retetooe  to  tli*  pnTUoua  <d 
•-161  tft>of  the  Bait  AAmtoMtabUih  her  rtgfai 
totbepropMtTi(S>toMt  aAls  the  order  ipatMd  on 
her  oblMDon.  Meld  that,  lookioB  at  the  nature  <A 
the  reliefk  eonght,  eb.  (1)  and  <S),  art.  17,  ech.  II  of 
the  Conrt  Feee  A«t,  1870^  were  appUoaUe,  and  that 
the  pWntift  iboold  pay  a  tni-nipee  itamp  on  «*^  <A 
bar  eUfana.  FaHma  S»g<m  t,  Bmkk  Bam,  I.  L.  JZ.> 
0  All.,  HI,  1a}km»L    Itunu  Evasi  e.  Biska 

FuwiBiBw  .  .  Lii.iL,ttAii.,  4ea 


wbkh  did  not  itate  any  amonnt  m  the  valns  ot  the 
d^n,  bore  a  BIO  ttamp.  The  nit  ma  iHimlinil 
on  the  gnmad  tbat  the  plaint  on^t  to  have  been 
ataBoedaeeonBDg  to  the  Ttlne  of  the  pUntiirt  di^EPk 
BtU  by  the  High  Court  aa.  appeal  that  the  plaint 
wae  properly  ittniped  under  a^.  II,  ait.  17,  cl.  I>  of 
Act  VII  of  1870,  a«  the  nit  wai  a  enit  to  aet  aaide  a 
aanunar*  decUon  of  a  Civil  Oonit  not  eatabliihed  b; 
Letteia  Patoit.  EIaoaseit  Tmswati  v.  Aijuhix 
BAxauAK  -       .  I.  Ih  Bi  4  Bom.,  BM 

g^ B^t  fir  a  dMiamMm*  qf 

right — Btit  ia  Mt  atidt  on  ordtr  mrndtrt^  MB  of 
Aet  VIII  nf  tSaO  Mtallmait^  a  claim  to  fToperUf 
wmdtr  atfaohmtmt—ConHqmentiml  rolUf.—StU 
that  a  niit  lot  a  deelarBtleD  ot  tbe^intUTa  pio- 


n  the  asecntion  of  a  daeiee  while 
of  the  pUntUt,  and  for  the  eaooeliMnt  of  the  order 
of  the  Conrt  exaeating  the  dreiecs  made  undo  a.  S40 
a  Act  TIU  of  IBtK  dlwllowing  UaeUm  to  the 
property,  eonU  be  broogbt  m  a  rtimp  of  BM  and 
need  not  be  valued  acoa-dbg  to  the  rahie  of  ibM 
pmperty  nndar  attaohmcttt.  Chtmia  t.  £am  Dial, 
I.  L.  a.,  1  All.,  360,  followed.  Jalai-»d-din 
Maiowud  T.  ahoionaia,  15  B.  £.  B.,  Ap.,  1, 
diMentad  from.  Xotiehamd  Jaiekand  t.  Dadabhai 
PttloHJi,  11  Bom.,  188,  and  Clatalimgapeiiama 
Naittr  V.  Aeiigar,  I.  Z.  £.,  1  Mad.,  m,  dlattaf 
gnialiad.    Onusi  La^  e.  JiDAirtr  Bu 

[I.  Eh  B.,  ft  All,  M 


7. B»H  to  tot  atido  tummaty 

decina»—SmU  to  iMliih  riglii.—tta  pUhitiib 
alleged  in  their  ^^nt  aa  (dlow*  t  Ovtain  property 
lianiig  been  attached  in  eMenUon  of  a  decree^  tbo» 
Kotber,  the  wife  of  the  Jndmentd<Mca',  objected  to 
the  attachment  on  tbe  givimd  that  the  propertj  had 
ijreTionBlT  aome  into  hw  jw  canon  nnder  a  tranafar 
by  Mle  fa  lieu  of  her  cbwer^ebt.  The  nUntifPa 
motber  Aed  pttiAag  Ibe  determliiatiop  of  uie  oblec- 
tlon,  haring  denaea  lur  property  to  the  pV'"^'*». 
Tbay  auooaaded  to  the  aami^  and  eeitain  other 
VKnMtty,  vUeb  alao  bad  bean  tnnitnred  to  tbev 
r  In  lien  of  \tm  dowcr-deM,  having  beMi  alao 
led  bi  exaeutiou  of  tbe  aasM  dacoMb  the  plain- 
tut*  objaeted  to  the  attaduMot.  Hie  Cowt  eieent- 
Ing  tiie  deoiee  paaasd  ordtt*  dlaUoiriiw  both  objab- 
tiooa.  (Tpan  ^Sum  allegaUona  t^  pMitWa  olained 
to  aet  aaide  bulb  ordeta.  They  pud  with  refcmoe  to 
d.  1,  art.  17,  aofa.  II  of  tbe  Court  Faaa  Aot,  UHli  \ 
Coort-fee  of  ftaO  on  their  plunt,  but  the  Cout  ot 
flrat  initanee  held  that  thi*  waa  Dot  aoffldoi^  and 
that  the  Coort-fee  eboald  be  calenlated  cm  the 
antmnt  of  the  decree  In  eiecntion  of  which  tbe 
I*epei^  had  been  attached.  Stld  that,  knkfag  at 
tbe  natore  of  the  lelieh  aought,  cL  i,  ut.  17,  aoh.  II 
of  tba  Court  Feei  Ae^  187C^  waa  appUoable,  and  thak 
a  BIO  itamp  m  reapect  of  each  oider  aought  to  b« 
act  aude  waa  payable.  Dagmekamd  IltmelLaad  v. 
Somekamd  Dharomekamd,  I.  L.  R.,  4  Bom.,  Silt, 
aod  OmUari  Hal  v.  Jadau*  Rat,  I.  L.  B.,  S  AU., 
S3,  followed.    Faiuu  Bmah  r.  Sukb  Bin 

[I.X*B^eAlL,Wl 


-  BbIi.  n,  ttrt.  IT,  oL  & 


Bei  DseuxAtonx   DxoHS,  Sim  KM — 
AjMnnon       .  I.  X>.  B.,  1  Bom.,  B4S 

X oLBSuUfbr  declaration 

fright  to  iaci  doort  eloted. — A  light  or  iaterert  in 
the  anbiect-mattei  ot  a  mit  tor  tbe  pnrpoie  of  clo^g 
a  new  clxir  allied  to  have  b«ea  opened  with  a  deaign 
to  aaaert  (injnrioualy)  righta  over  adjacent  lan^ 
may  be  ibown  without  paying  the  atamp  oeceaMry 


Btitfor  deelaratory  dterm. 

•nit  for  poaaoaaian  and  waulat,  plaJntH 
a  deerae  deelaifaig  Ua  iteht  to  poaaeaaka 
upon  tbe  dtath  of  hia  father.  Defendant  appealed. 
Stld  ibKt,  aa  Uie  decree  had  givn  eonaequoitial 
relief  (.  ».,  reliel  bva  tha  operMon  of  eoaveyanee* 
•nd  mcrt^ga^  which  on  the  fwe  ot  them  aSeoted 
pUnUff  a  intaterti.  an  appeal  from  the  decraa  ahonld 
bear   aa    ad    valorom    ftamp    daty>     IUlt— 


r.IL.4U 


S. B%it  for  itelarattny  dterM 

~Stamp~~Val^Ho»  nf  «(•(.— llie  plsintitF,  din- 
ing uMer  a  wHI  of  tjie  deeeaaed,  applied  for  a 
oartdfioate  wider  Aet  ZXVn  of  1860,  but  the  High 
Cowt  w  appeal  refnaed  the  mme.  He  now  bniught 
a  anlt  aUmngthat  hewaa  fa  poataadon  of  the  pro- 
perty a<  oeecuect  and  aaked  fbr  "  emAnuation  of 
rtgU  and  poiacariou  by  enforcement  of  the  will,  fa 
revcnal  of  the  aummary  order  of  tbe  High  Conrt." 
Stld  that  oL  S,  art.  17,  aoh.  n  ot  Act  VII  of 
1870,  did  not  awly.  Thii  waa  not  a  anlt  to  obtafa 
a  dedaratiBT  decree  where  no  conaeqamtial  relief 
WH  prayed.  DDUBumEV  CHOWnaBT  c.  Bxnto. 
■m  CBowsuor  .    8  B.  Ii.  B.,  Ap.,  Sft 


4, . ro/anfi'iHi  of  nit  for  dt- 

tlwraloTf    4ttne-~C<>w*tfw«»tial      relief— Coart 


lizcdbyGoOt^Ic 


DIGEST  OF  CASES. 


Vttt  Act,  1870.  r.  7,  cl.  4i and  1. 17— A  wit  j™y- 
ing  merely  tor  k  decUntlon  that  the  pliJnlaff  b 
■ntitled  to  require  the  defendsnts  to  aoooimt  to  him, 
•ltd  to  pennlt  him  to  Inipect  thrar  booki,  1»  aimpl;  > 
tait  tor  ft  declsmtory  decree  without  crHueqnentU 
nUM,  uid  &1U  withiD  ut.  17,  cL  3,  of  ach.  II  of  Act 
Til  of  1S70.  A  rait  pnyiiig  for  mch  a  declantkm 
M  the  tbort,  Koi  t3ao  for  a  potitire  order  in  the 
itttvre  of  ft  mandfttory  injanddim  tar  the  prodaatinn 
«f  the  drfenidhiit^  books  and  property  ia  their  haodi, 
a  ft  nit  prsjing  for  laeh  decUntion  m  the  ahore, 
and  alio  (or  a  posKire  decree  for  an  accoont  to  be 
taken  by  the  Conrt.  and  loi  the  prodoetlon  of  the 
book*  and  property,  would  range  under  i.  7,  ol.  4, 
art.  (o)  of  Act  vn  of  1870,  aa  being  a  nilt  "to 
obtain  a  dedaratory  decree  or  order  whtre  conaeqam- 
tlal  relief  1«  prayed,"  and  alao  within  art.  (d)  of 
the  auue  •ectitm,  a«bdnga  suit  "to  obtain  an  injunc- 
tion i"  and  a  rait  of  tbe  third  tpeciei  dCMrlbed  above 
wmila  ttH  nnder  art  (/)  of  tbe  nme  dame,  aj 
being  a  init  "for  acooonta."  Qtum — Whether, 
ia  the  caae  of  a  rait  for  a  declaiaticn  of  the  right  of 
the  plaintiff  to  an  aceonnt  and  to  inipection  of  the 
defendants  books,  and  for  a  mandatory  injunction 
tor  the  prodvet^  of  tboae  books,  or  of  a  enit  for 
■•(ib  deoluation  and  for  a  poiiliTa  decree  tot  the 
toUng  of  an  aceonnt  by  the  Court  uid  the  prodnc' 
QoacS  the  def  mdanW  books,  tbe  pl^t  would,  by 
tlrhie  of  1. 17  of  Act  Vn  of  1870,  require  separate 
•tamps  nnder  art*,  (d)  and  (f)  of  d.  4,  s.  7,  or  be 
nfflciently  cowed  by  the  ibsmp  under  art.  (i)  of 
the  Mme  clauH  i  and  whether,  assamiikg  the  dedsn- 
t>Mt  and  the  aceonnt  each  to  require  a  (tamp,  the 
prayer  (or  an  injunction. or  order  for  the  production 
of  books  is  not  merely  auciUary  to,  and  not  a  diitinct 
anbject  from,  the  taking  of  an  aooonnt.  Quan— 
Whether  the  proriuon  In  «.  7,  d.  4,  of  Act  VII  of 
1870,  that  the  amount  of  the  fee  payable  in  suits 
falling  within  (hat  dsnse  i^iall  be  computed  "  accord- 
ing to  the  ameant  at  which  the  relief  aotight  ia 
TOued  in  the  pl»at,"  is  so  inconslsteDt  with  that 
portion  of  B.  81  of  Act  Till  of  1859  which  permit* 
the  Court  reoei*ing  the  pUnt  to  revise  the  T^uation 
of  the  claim  a*  to  render  that  portion  of  «.  91  of  Act 
Tni  of  1869  inopmtiTt'in  lalt*  witUn  a.  7,  cL  4  of 
Act  Til  of  18^>  aotwiUiitaiiding  the  oonclu^ng 
pasMrn  in  tint  eUnae.  Qmart — Whether  the  oon- 
olnding  lan^e  in  d.  ^  s.  7  of  Act  Til  of  1870,  !■ 
too  eiprees  to  admit  of  a  limitation  of  the  power  of 
the  3a<%e,  and  Uave*  him  the  light  to  revise  the 
valuation  placed  on  sniti  under  el.  4  by  the  plaintiff. 
But,  Hfomine  tlu*  to  be  lo,  it  would,  graeially,  not 
be  advisable  tivt  tbe  Judge  should  (nhancetbe  valu- 
atitm  on  the  reeeptirai  of  the  plunt.  The  fee  pay- 
able under  s.  7,  oL  4,  of  Act  Til  of  1870  is  acoording 
to  the  amount  at  which  the  rdief  sought  is  valued  in 
the  plaint,  and  not  the  value  of  tbe  enbject-matter 
of  the  plaint.  Mamokix  Qucbsh  e.  Bawa  Ilt.ii- 
OUKUI  Dia  .  .    1. 1-  B^  S  Bom,  310 

H. Stamp— Jitclaraterf    dt- 

er—Smtrimtttal  rrft^.— Where  the  pluotifb  sued 
for  a  declaration  that  a  mntwaUl  bad  been  guilty 


OOVBT     7KKB    A(fC    (Vtt     OI*      iWOf 

wh««by  ther  would  have  hew  esititled  to  a  ahsre  bi 
the  profit*  of  the  wnqf,— 2r«M  that  the  fixed  atiamp 
fee  of  ftlOrequlred  by  d.  8,  art  17,  (cfa.  II  of  Act 
Til  of  1870,  was  not  tuffldent ;  bat  thefdiOnt  mhoxtld 
bear  a  stamp  of  a  value  proportionate  to  tbe  ciibject- 
matter  of  the  rait.  Duaooi  Burao  Bieixic  a. 
Ajssini  AuiT  Kkak 

06  B. Eh  B^  167:  S8W,H.,4BS 


-  FoZMMoa  V  mJ(  - 


mtda»  tam—W^—Budovmatl—S^moviMl  of 
tntf€—C<mrt  Fnt  Avt,  Jet  VII  of  1870,  a.  7, 
el.  (3),  amd  tMi-al.  ffj.—la  a  suit  for  the  rmaiv»» 
of  tbe  daf  eodant  from  the  mnagonent  of  certalu 
tmet  taods  ou  tjie  gnand  of  tnisaondnet,  tiia  idaiu- 
tUr  stamped  Us  pUnt  with  ft  Conrt-tM  (tamp  of 
filO,  ftod  valued  ^  sidt  at  H7,000  "  tor  tbe  pnrpon 
of  jtuMioticm.''  StU  tkt  the  m^OOO  moat  b« 
taken,  under  the  Hmtmstanrm  to  b«  tiie  ^aliitir a 
iiitei«it  in  tbe  •nbleot^iatta'  of  the  salt,  and  tb«t 
the  Court-tee  rnnet  be  ertimated  vpon  tkat  ^aa. 
DtWoet  Banco  Btgmm  r.  Aigmr  Alt  Kkan,  IS  B.I/- 
B„  167,  foOowed.    Okuo  Unu  e.  Joma 

CI.I..B.,lOOkla.fi00 

7.'- 


-  Stamp— Smit  to  nt  aaid' 
a  d4»d  erieill—Dtolaratorfd»erM—Comttqn—Uiai 
r({iV— In  a  rait  (or  oonflrmation  of  poasM^OD  by 
declMation  of  proprietary  ligbt,  and  also  to  art  aude 
a  forged  and  invalid  iriSl.—Melil  tiiat  tbe  phOntifl' 
sought  ooiseqaential  relief  over  and  above  tbe  dedai** 
tOTy  decree  prayed  (or,  and  therefore  the  pditiou 
of  appeal  ought  to  be  engmssedoii  astampof  propor- 
tionate vatoe  to  the  subject-matter  of  the  suit,  jot 
Nasus  Qixsa  V.  OuiBB  Chciidbb  Uvtsb 

OS  B.  I.  R.,  173:28  W.B.,«3& 

Sm  Tbakoob  Dnn  Trwismr  c.  At,i   Hoflum 

EuM    .        .    18B.I..B^497:  aiW.a,S4 

I^  B.,  1  L  A,  192 

■   Deelaraiorj  nit. — Wbn* 


ft  suit  was  broagfat  aghast  the  bolder  of  au  imparti- 
ble palaiyftpat  ftod  others  to  whom  portions  of  ths 
Mtate  had  tMn  aliraated,  by  the  soo  of  the  pal^ya- 
kar,  entitled  to  racceed  to  the  estate  on  Ms  faUter'a 
demise,  for  a  deoree  deolaring  that  the  aHenations 
made  by  hi*  bthcc  (Ud  not  afl««t  b(s  righi»,—MeU 
that  the  Court-fee  leviable  on  the  pli^  was  RIO 
under  art  17  (S)  of  sdi.  II  of  the  Court  Fen  Act, 
1870,  and  not  an  ad  talorim  tet  caleulated  npoo 
the  amonnt  for  which  tbe  alienations  had  been  made. 
SAHXARA  NAaAIRA  e.  VUATA  Bashuhadha  Hat- 

TAZAX  PAiraiEOiniAS      .    L  Ik  B.,  7  X»d.,  184 

9.  BnUforitelarattHjimr** 

—  Coiu»qnenlial  rtlitf. — A  rait  in  wUcA  pUntifT 
seeks  an  aceonnt  of  hi*  father's  estate  ttaa  the  eie- 
cutor  appointed  nnder  Us  ttthes'*  will,  and  b  which 
be  dums  damage*  to  tbe  aztmt  of  B86,00O  In  de&nlt 
of  bis  obtdniiu  tbe  aeeonntsi  ibonld  be  filed  on  the 
stamp  required  tor  a  nit  for  the  reoovoy  of  BSKOOo^ 
and  not  on  a  *tamp  of  BIO,  whieb,  nndtr  d.  8,  a.  17, 
scb.  II  of  the  Court  Fees  Act,  1870,  ie  the  (tamp  Ud 
down  for  a  decUtatory  rait  In  which  nooon*sqna>tiB| 


iizoabyGoo(^Ie 


(    UST    ) 


DIOBBT  Of  CASKS. 


C!Ot%T     V'SSBB     AOr    <VtI    Of     1870} 

— eoaeltdtd. 
irelief  ii  loiielit  uid  which  ewinot  be  raliiad.    Rut 
DooLU  SuTSX  r.  Oopur  Ekisto  SnroH 

[It  W.  B^  166 

10,  — — — — -—  Suit/or  dtelaratorj   dr- 

ine  —  Cemtaqntntial  rtlitf.~Wh.ttt  ptainliS  ned  to 
MUbli*l>  her  right  m  the  bdr  of  her  deemed  kid,  uid 
to  Mt  Mde  B  eertiflcate  nndw  Act  XXTtI  of  IB60, 
gimnted  jointly  to  bar  m  well  m  to  the  defendant, 
with  k  TifW  to  belDg  peRalltCd  to  dnir  Intereit  od 
Oovtniinmt  proniMoiy  notei  bdongiug  to  the  eatatn 
of  thadctymwd, — Btld  that,  u  eonwqnoitkl  rdief 
WM  to  follov  the  deelaiatorf  decree  longht,  the 
itkmp  fee  of  BIO  preieribed  by  mit.  8, 1. 17>  Mh>  tl. 
Court  Feet  Act,  wm  not  lafflcimt  for  the  pUJnt. 
)foiaoi>A  DABSsk  t.  "Scrnm  CHtomsK  Hmu 

[u  w.  &.  aoe 

11 Smit     for     dtelaraiory 

idtcm. — He  pUiptilf  recngniwd  thq  nlidH;  of  k 
iDortgag*  for  K  tola  of  twentjr  jttn  ot  tin-  dccsMed 
rohar'*  Mtate  made  fai  1664  by  lHtttwi>bmtben,iicr 
did  ibe  ffiipnta  the  vie.  in  1868  ktter  the  dtith  of 
Hie  brottei,  of  tlie  cetate  to  the  bortgsgeea  by  JtT, 
bar  »atlia,  deaoribtng  henelf  m  aole  owner,  aa  » 
tnnafs  of  U'a  rightat  She  elj^mod  to  bfe  declared 
to  haTeanght  toredemfnm  themmtgagaollSei, 
in  due  conne  of  ttnte,  the  ihare  \a  the  eatate  which 
devolTed  npon  her  hy  Inbcritance  from  her  faUio 
and  brothen,  the  Mle  deed  of  ItfSS  mtwitbitBlidlilg. 
The  Contt  waa  of  o^nion  that  the  aait  waa  one  Iot 
dedaratkm  ot  right  only,  and  that  the  fee  ot  ftlO, 
whidi  wai  p^d  by  her  In  reapectof  the  metnnnuKhiin 
of  ipedal  appe^,  was  the  fee  properly  payable^ 
liuiUK  V.  LuTA  Bahk  .    Itt.  W„  S48 

Boh.  H,  »rt.  17,  oL  6— Stamp  duff  an 

mfptali  arititit  <ml  af  tmitt   undtr  t.   Tl   ef  tkt 


CODBT  TSPB  AOT  AMSZTDMaNT  ACT 
(XI  OT1689).- 

5m  Pewwim— Citil  Caiu— Lamxa  o» 

ASMIVIITKITIOH. 

[X.  Ih  B,, «  Cftio,,  404. 407 
COOBTS  (OOLOISXAU  JTTBISniCTZON 
AOT,  1074  (87  ft  88Vle„  e.  07). 

5m   Oniirci  oomtiTTiD   om  >ei  Hiqk 
Bku    .        .    L  I..  B..  U  Oalo.  7SS 


OOVXtNAKlT— ^muImM. 

5m  BisiSTKis  01  Hio-K  CorrftT. 

[1  Zi.  B^  18  Cclc,  880 
■■     ■      '      BraHh  of— 


Set  BboistbittoK  Act,  1877,  a  49. 

[L  U IL.  S  Bom..  878 
5M  Cuu  mn>ra  Tbmdor  hid  Pdkohakb 

— BBBAOH  of  CoTIHUft. 

in  reBtrtdnt  at  trade. 

£«(  Cl«EB  DHDIS  COITTBAOT  AOT,  i.  S7> 

not  to  aUaasta, 

Sit  CleiB  niDiB  MoBraASi— FOKH  o« 

MOBIOtGB. 

cov jfiM  aztt  BVunrmrQ  "with  laztd. 

1. TrsnaEar  of  the  Ituid.— 5,  by 

an  iaatroment  in  wrmog,  duly  regiatered,  agreed, 
tor  valuable  oHiiideration,  for  hiniid(  hii  hdt*  and 
nicceeain,  to  pay  hit  wife.  A,  a  cartun  anm  monthly 
out  of  the  income  of  eertun  iMid,  and  ikA  to  alienate 
acich  laud  withant  itipulatJng  for  the  payment  of 
mch  allowance  ont  ot  ita  income.  He  antwequentlj 
gaTa  X  a  Qrafraetnary  mortgage  of  the  land  mbject 
to  the  payment  of  tlie  allowance.  X  gave  £  a  anb- 
mortgage  of  the  land,  agreeing  orally  with  M  to  ooq- 
&na  the  paymoit  of  the  ^lowance  luroaelf.  Held. 
in  a  intt  by  A  againit  X  and  B  for  the  arrean  of 
the  allowance,  tint  A  wai  not  afFactad  1)y  an  wr«e- 
mant  between  L  and  S  aa  to  the  payment  of  the 
allowtace,  tnd  B  being  in  poaaearioo  of  the  land  waa 
bound  to  pay  the  aUtATsice.    AsiDi  Bboim  «.  Aia 

Ram     ....  I.  lo  B.,  a  Aa,  lea 


lO/mtMkan 


B^HSjUt 


Bititfor 

Aet(-.   ^ 

able  property  to  Jtf  by  a  Ngtatared  deedof  ealairiilcii 
ocAtaioad  tlie  toUowing  pnviilonai — "Hie  mM 
vendee  ia  at  liberty  dther  toret^  poeaeailou  hitaadf 
or  to  hU  it  to  aome  one  die ;  and  ha  ia  to  pay  B3K 
of  the  Qneoi't  emn  to  ma  annnally  (a«  mallkana), 
whloh  he  baa  agreed  to  paT."  JfUor^aged  the  pro- 
party  to  B,  who  obtJileil  poaeanon  an^  after  the 
mortgage,  the  annual  paymenta  prorided  for  by  tlM 
deedof  aaleecaaad.  The  repreaentatJTW  of  tho  vmdor 
M  and  B  to   reeoTer  anaara  of    -t^fc-"- 


coTSstjjsrr. 

Stt  Bimuinia  Luis. 

[I.  I..  B..  e  Bom..  6S8 
5m  CotmtAot— Common  nmctvnn. 
[8  X»dL,  185 


tlie  reglita;  he  vmdd  have  aaoert^ned  ttioea  t«nnai 
and  ifhe  iH  not  aaaroh  the  regitter,  he  mnat  hare 


wilfully  abet^aed  frnn  eo  diAa^  oc  waa  g^y  ot 

gniaaaegl^eneeiniMtBodofaigi  thatin  either  «m 

1    be  oonld  not  be  treated  aa  a  boad  fidt  mortmtM 

I    without  noUoai  and  that,  bd^  in  recdpt  of  the 

'    priftta  of  tbe  property,  be  wae  UibU  for  the  auoal 


lizcdbyGoOt^Ic 


DiGurr  OF  ciflBi. 


pajment  of  the  R36  from  tbe  date  when  hs  took 
powwaion  m  mortgagee.  Agra  Baal  t.  Barr*,  L. 
B.,  7  B.  L..  135,  AaSPilcher  t.  Sawlim*,  L.  *.,  7 
Ci.App.,  269,  6iMtioga.i,-bx±  Abadi  Btgam  y.  Aja 
Mam,  1.  L.  R„  2  All.,  163,  referred  to.  The  dcflnl- 
tlon  of  the  word  "  notice  "  in  ».  8  of  the  Tnuufn  of 
PropertjAct  (IV  of  1883)  correctly  oodtflci  the  Imt 
u  to  notice  which  eiistea  prior  to  the  rnwing  of 
the  Act    CsDBAiuir  «.  Baui 

[L  H  B^  e  AU,  Ml 

coTiorAirF  TO  axnraw. 

SAttlement — Aaialnaua. — J^    k    u- 

ndndtr,  ontered  into  oegotiationi  with  QovMiimeQt 
for  Httlement  of  certtun  landa.  Feading  the  eettl^ 
neat,  A  nblet  to  B  mud  grmnted  hho  mi  m^ln^nm 
fat  one-y<u.  Hid  ooTeii«nted  therein  tint  whkterv 
tern  of  ■Element  he  night  obtain  bom  (}o*rb- 
BMit»  he  would  grant  to  £  a  pottah  for  the  elan- 
■pcodiiig  term.  The  negoUaHoni  with  A  were 
hrokoi  ofl,  and  Government  eetUed  with  C  im  ocn- 
dhioti  that  he  ehonld  abide  bv  the  lAore  «ii»»i"-»»»f 
Stld  that  C  wai  bonnd  by  tbe  ooremrt  to  nnew 


CO^WIDOWB-cMtli^td. 

Sn    ButDV    Law— WnMir— FowtB 


SisiEA  Fkajid  Ci  

(1 B.  £.  B,  A.  O,  7 
XXiVMRTWaS,  FISA  OP— 

Ste  AxrwLiAsm  CouBV— Osnonoiia 
xixnr  voB  nxii  xun  ax  Amu — 
SnouA  Cassb. 

[ll!r.W,9d.lS7S»a48 

8t*  Etbbixd  axd  Wm. 
_  9B,X..B.,87S 

COW,  Dxrarmojs  o  r— 

£b>  FxBAL  Com,  1. 439. 
CO-WIX>OW8L 

^M  Btxsn  Law— Asoinos— Weo  kat 

OB  lux  XOI  ASWT. 

[L  I..  B.,  18  Bom.,  MO 

I.  Ik  B.,  8S  Bom.,  418 

X.  Zh  &,  S8  Bom.,  aSO,  8S7 

Stt  HiHsn  Law — itTHniTAircn — Snoiu 
Bkix»— r  uLAu  I  —Widow. 

[2. 1*  B.,  1  ICad.,  990 
Ii.  B,  4  I.  A.,  US 

iBom.,ee 

8  Kad.,  988,494 

llQd.Jlir.,0.8.,IW 

LIfcB.,aifad.,  IM 

L  £..  B..  7  All.,  U4 

Set  Hiin>v  Law— Pasthiok— Bioht  to 

Pabtoiox— Wisow. 

[I.  Ik  B..  1  KadL,  980 

IJ.  B.,  4  I.  A.,  819 

1. 1..  B.,  9  HmL,  1S4 

8MAd.,494 

e  B.  I..  B.,  184 

LI..  B..  19  AIL,  Bl 

JL.  B..  18  I  A.,  166 

Ik  B.,  98  KacL.  S99 


[L  I..  B.,  8  Calo.,  eso 
1. 1..  B^  16  Mad.,  1 
,     Ik  B.,  U  I.  A^  184 

z.  L.  B.,  89  Kad.,  eaa 

OOWBH. 

SmQuoum   .  1. 1.. BEWAIL, as 

[I.  I..  B.,  10  AIL,  8U 
Z.I..B.,9BCRla.,49a 


Sm  FBtnvnoH  o»  Csoaun  to  Asihui 
A"    .        .    L  Ik  B..  94  Cale.,  881 


Sm  Dana  am  CtxsoKm. 

Am  Caiu  nmn  Kahokbdas  Law— 

S»e  Pbobati— Oppoamojr  m>,  Am>  Bn't>- 
OAiKur  cnr,  OaAnr. 

,  ^  (X  L.  B..  9  C»l8.,  90a 

I.  Ik  B.,  8  Cftlfl.,  498.  4eo 

I.  Ik  B^  10  ObIo..  19,  418 

Ik  B-  10  X  A..  80 

I.lKBn71bd..a78 

L  Ik  B..  IB  CMa,  48 

BemoTAl  by,  of  debtor's  propartr. 

AmTkot. 

CI.  li.  B.,  99  CrIo.  089. 1017 
IZ.  Ik  B.,  18  AIL,  88 


&e  AmamxBATUnr      16  B,  I,  B.,  988 

[L  Ik  B.,  10  Colo..  781 

Ste    Cabu   ITISIB   Bl 

Dkbaud  Pnaov. 


8m  NiniAwai— IThbix  Cuhzkaz  Fkooi- 

BuuCOsi  .    I.  Ik  B..  9B  Calo..  «S 

[9  C.  W.  H.,  118 


CBmTETAIi  BBSAOH  OV  COITTBACT. 

jSm  Casu  uhxis  An  xni  oi  1859. 

Sm  Jusiisionov  01  CBOOitAii  Coitst— 

Otvotoib  ookxtitxd  onlt  vaxklt  nt 

ONI   DisTSKrr— Canovu   Buaoh    or 

CoxTUOK       .    I.  Ik  B.,  7  Kad.,  364 

[X.  Ik  &,  10  Xad.,  91 
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iSaOtUtAl,  BBXAGH   Of   OORTBAOV 

L  — ■■ P«nBl  Cod«b  «.  400— CM<r«X 

o/  ttrviet  to  oauvty  iudigo  to  Us  votf. — An  agtM* 
tneot  fw  penookl  Mtrke  In  DonTcjing  indigo  fKn 
the  Held  to  the  lata  U  nJDt  k  aoDtect  th«  linkdi  of 
which  i*  pnniihaUa  by  ■.  48Q  of  the  P«D«t  Cod» 
Bi  NowA  Tmwuki  .    6  W,  B^  Or^  80 

S.  Offttatt    agaiMt 

travtll*rt. — Qamv^-Whethw  tb«  wordi  "dnring  ■ 
VDjue  M  ioumey  "  In  >.  490  of  the  PcmI  Code  do 
not  Inntt  vbe  <dtences  made  under  that  Modon  to 
(dCeocoi  agHoat  tiavellsri.  Tliat  ascUon,  howerw, 
duet  not  upplj  to  a  eontraot  to  pUee  the  defendsnf ■ 
carta  at  Uie  complainanf  a  di^oaal  tcr  a  apedfled 
time  to  ooivay  •  thing  trtaa  whex  he  ^eajca  to 
wh«e  he  plnMa.    SiOm  «•  NnraJm  Cvimcani 

nwnmgAT.  BRHAOH  OT  XBUST. 


.    4C.W.B'.,80e 
X  !>.  B.,  16  AH,  88 


iSae  Cbi»o«~Fosk  or  Gbabob— Cxna- 

H1&  BBBi.aH  o>  TlDW. 

[8  Boniq  Or,  Ufi 
L  £..  B..  17  AU„  IBS 

1. 1-  B.,  la  An.,  u« 

Z.  Zi.  B,  H  Oftla,  188 
iSh  CoxpoinrDtSft  Omaom. 

[L  Z..  B.,  1  Mad,  181 
6  O.  Ih  B.,  809 

Ste  JvKtDicnog  Di  CnnOKUi  Coitbi — 

OsirtW,  JUXISDIOTIOK. 

II.  Z..  B.,  1  Ukd.,  66 

8m  Jtrumonoii  <nr  CsnoHU  Ctxuwi— 

OrrwHoat  ookkittki)  oini  fuhit  dt 

onm   Dibtxioe-Cbikiiui   Bbbioh  o* 

Tbvit  .    L  Zi.  B..  IS  Bom,  147 

[Z.  Zi.  B.,  18  AIL,  111 

8tt  Vixrxnaas  FBormxr. 

[6  B.  I..  B,  Ap,  188 

ta  B.  I>.  B.,  BIO  note :  IC  W.  B.,  Cr,  61 

18  B  Xb  B,  807 :  81 W.  B,  Or,  68 

18  B.  I..  B,  808  note ;  SI  W.  B,  Or,  10 

Set   VisDioF  aw  Jitbt — Powxx  to  ib> 

TBxnax  miE  TiKotcm. 

[Z.Z«B,lBBom.,748 

1. Act  XZZZ  of  18BB—FM^Mnff 

fall*  aeeamti.—'Witen  there  ia  no  proTiuon  in  the 
renal  Code  and  anj  other  law  (aneh  aa  the  Breach  of 
Trait  Law,  Act  XllI  of  I860}  proridea  paaiahmsat 
for  an  offence,  anj  penott  committing  anch  offcmoe 
may  be  tried  tinder  that  law.  WiTaoK  &  Co.  e. 
BruflTHAis  JUan  .    M  W.  B„  Or,  80 

B.  B«gnlHltM   for  offenM.— To 

ceoatitiita  the  offtmee  of  criminal  breadh  of  trait, 
there  mnat  be  ^ihraieBt  miMppropriation  by  a  poaMi 
Ic  whom  conSdtDce  ia  placed  as  to  ibe  clutody  or 
" — it  of  tte  popetty  In  rapact  of  wfaieb  the 


obucinaii     bbbaoh     ot    vsaaft 


8. Immoveable  ptopurty — Feiuil 

Cede  (Aet  XLT  ef  I860J,  «.  MS  a»d  40ff.— The 
ptopvty  refeHed  to  in  a.  403  of  the  FemU  Code  ia, 
•a  fii  i.  408,  moreable  property,  and  criminal  breach 
of  trnat  cannot  be  committed  in  respect  of  im- 
moTCable  property.  Sta.  t.  Oirdhar  Bharamdat, 
t  Bom.  S.  C  Cr,,  8S,  followed.  JooDomr  SiNEi. 
«.  QvuS'BvTBHB        .    Z,  Ii,  B^  33  Calo.,  879 

4,  Fledsing  of  artioleti  already 

In  j^pweBiloa  of  pledgee  by  wfty  of  pledge 
—A  pemn  who  pledgei  what  ii  pledged  to  Mm  may 
be  giulty  of  criminal  breach  of  trnat.  There  ar«  two 
elementa — (1)  the  diapoaJ,  in  violatiim  of  any  direo 
tion  of  law  or  ooaMct,  eip-eaa  or  implied,  pre- 
•oibing  the  mode'  in  which  the  tnut  ooght  to  ba 
diaoharged]  (Sj  andt  diapoting  diaboneatly.  Akont- 
■cons 6  Mad.,  Ap.,  28 


ccuvietad  of  erinlnal  breach  of  tmrt  tor  wearins 
h,  them  bdng  no  dahoneaty  in  the  Act.  Meaning  ot 
the  wijrd  "  dbhoneaty  "  in  the  Paial  Code.    Axovr- 

xotra 8  Mad,,  Ap.,  B 

8.  KUapproprlatlon  of  pay  of 

tllansft  ^peUot—Peital  Code,  «r.  tfOff,  409.~A 
conatable  who  diihoneatly  miuppiopriaitaa  to  hia  own 
vae  the  pay  of  hia  tbaona  palice  entmated  to  him 
ig  guilty  of  criminal  brsacn  of  tmit.  Qmua  e. 
SuBVAB  MuAH      .  .    8  W.  B,  Cr.,  44 

7. Befnaai    to    give    np    land 

mortgaged— ZiMHoJ  q^  mortgi^e— Penal  Code, 
*,  S06.~A,  ntamt  to  gtre  op  Und  alleged  to  have 
been  mortgaged,  the  mortgage  bring  deoied,  cannot 
be  tfeatad  a«  a  dlabcoteat  mii^prapriatlon  of  the 
docnmenta  of  titla  amoanting  to  a  crimiiial  breach  ot 
tnut  nodtf  *,  406  of  the  Penal  Code.  Bia.  v.  J»- 
naNux  .    SBom,18S:andIkl.,lS7 

8. 'Frand  by  mortgagor  in 

respaot  of  mortgaged  property.— If  a  mort^ 
gar  in  poaaauioii  who  is  entmated  nith  the  dQumuim 
orer  the  mortgaged  property  by  the  mortgagee  (the 
mortgage  bmg  in  the  Engli^  form)  wilfully  dehaltt 
and  canaea  the  propeny  to  be  lold  for  arrears  ot 
QoTenimait  rerenne,  tot  the  pnrpoae  of  defrauding 
the  nwrtgane,  and  pnrchaaea  It  bouuni,  he  Is  llahla 
to  ba  ponUwd  for  erimlBal  ndaapfaopriaaon  nnds 
a.  405  of  the  Pmal  Code.  BAM  itantm  Sbab  r. 
Bbixdabd*  Ckusskb  Pocvae      .    6  W,  B,  880 

8.  Cheatiiig— Pmai  Code,  ee.  40S, 

^7.~Where  sHrer  waa  entrusted  to  the  priaoner  toi 
the  purpose  of  making  rarutmoitt  and  he  introdneed 
copper  into  the  omamenta,— BaM  the  offence  earn- 
mltted  was  not  cheating,  but  criminal  breach  of  tnui. 
Bis.  e.  BisiRBSrBHiTr  ,    4  Bom.,  Or..  M 

Ift ~  intention  to  mum  wrongfU 

gain  or  lomM~Fe»al  Code,  ee.  406,  i06—CaUU 
Treeraee  AM  (I  ^  1S71J,  e.  J9.~The  aocnaad 
was  sub^inapeetor  of  poHea  at  the  thana  of  Donysr. 
A  pony  wa*  bionght  to  tha  poand  at  the  poUoe  atiAn 


lizcdbyGoOt^Ic 


DldBST  Of  'CA8SS. 


(   iw*  ) 


tmnONAI.      BB3UICH       OT      TRTTST 


«nd  ontflned  there  under  Act  I  at  1871.  Tbe  tookl 
ikept  kt  tke  Btatdon  ibaired  ttut  the  ponj  had  b««m 
■old  b;  muctioD  under  the  Act  and  pnrehutd  by  one 
Ooptiuth.  After  lome  Ume  the  ponj  hid  efentiully 
been  piiTchesed  bj  Qie  acctwed  fnm  >  voider  from 
'Qophittb.  The  MagUnte  faniid  on  the  evidwce 
that  there  bad  been  no  ale  noder  Act  I  of  1871,  and 
convicted  Um  aceoMd  of  crimiiuJ  breach  of  tnut,  and 
Mntaoead  Um  imdn  ■.  406  of  the  Penal  Code.  Stld 
the  cODTiction  waa  illegal,  niere  mnit  be  an  entnut- 
'ins  of  the  accnaed  wKh  the  property,  and  that  he 
'^QaWeitly  miiapprapriated  it  j  there  nmat  be  an 
'intention  on  the  part  of  the  aocuted  to  eanie  wrong- 
fal  gidn  or  wrongful  kia.  Qchn  t.  Kaj  Eubbhi 
BnwAa  .    a  B.  L.  &,  Ap„  1 

S.  C.  Ik  lums  OT  Bi.K  KUTO  BiiwAB 

[le  W.  B.,  Or.,  69 

-    U. Tailore  to  Mtooant— fraul 

■V»dt,f.40e,407,  «».— The  priKnm,  a  gomaatah, 
took  from  hii  eupkfen,  betwMn  IStli  April  and 
SOtb  Jnne,  annu  amonn&ig  to  B600,  (or  the  por- 
cbaae  of  wood.  Daring  that  poiodJM  lappUed  wood 
to  the  value  of  BSS4,  but  the  proaeentor  alleged  that 
moat  ot  that  wai  to  be  eat  oB  agalnrt  balance  to  the 
4etdt  of  the  ^piiioncr  67  the  jear  before,  and  that 
the  valne  at  the  itrewoo^  na,  aa  a  fact,  only  R84. 
The  prinner  waa  charged  wHb  eriminal  breach  of 
'tnut  aa  a  aervant.  The  deface  wai  that  he  had 
IPDiohaaed  wood  and  Bade  adrancM  cm  that  aeocKuit  1 
(nt  ttab  defence  waa  proved  to  twhlae.  ThaHagia- 
-b«te  eeovieted  hhn,  but  the  Jndgs  hdd  it  WHUerdy 
»  Mlnra  to  seconnt,  and  acqulttoB  the  pAaoner. 
SMd  the  piiaoner  waa  gnlltf  of  oriraiiwl  breach  of 
AruaL    Wuioif  v.  QouB  Khax 

ClKZkB,8.n-.,  31:10Vr.ZL,Or.,B8 

la. '  Penal  Code,  ■.  405.— Where  a 

<ea(apl^nt  only  amounted  to  a  itat^unt  that  the-ac- 
cueed  had,  in  conaequenee  of  certun  anaogenenta 
made  with  the  compUiaaot'*  father,  received  certain 
moneyi  and  had  rrfa«ed  to  render  acoounte.  but  con- 
lained  no  all^ation  that  he  had,  in  fact,  ruliaad  and 
diiboneitlj  miMppropriated  an;  parUcnlar  1001, 
and  obvloudy  waa  made  for  the  porpoie  ot  forcing 
him  to  render  accomtti, — Meld  that  the  Hagiatrata 
waa  right  in  ifianiininjD;  it,  aince  Hie  facte  alleged  £d 
not  eoDitttote  crfaninia  breach  of  trust.  QcxhkEk. 
PuMcMtothx  .    I.  IbB.,  8  AlL,6ee 


W.- 


-^  FartiWV— if Mfar  amd  itrrant,— 


IB  oonvieted  of  (Driminal  breach  ottruat 
in  mpect  of  tha  value  of  goodi  which  tud  been 
entairted  to  him  to  aell.  It  waa  urged  before  the 
Bigh  Court  Uiat  the  conviction  CDuldnotbaauttidned. 
ae  the  accnaed  waa  a  partner  with  ibe  proaecutor, 
Held  by  Jaoxhx,  J,,  that  the  finding  of  the  Magb- 
trate  and  BeeaJopa  Indge  on  the  evidmee  waa  to  the 
effect  that  the  priioner  vaa  not  a  partno,  hot  a 
aervant ;  that  auchfln^ug  could  net  be  interfered  with 
by^HigliOainrt  aaaConrtof  rerloon,  nnleaathwe 
-wai  a  miatahe  in  law  t  that  the  Inding  waa  comet 
In  law  I  that  the  defoioe  of  the  primur  could  not 
be  taken  to  mran  to  wy  that  he  waa  a  partuw, 
bnt  mewly  that  he  elumcd  a  email  ahare  in   the 


CRZHINAX.      BBBAOH       Of      TBTrSfK 

pToflti^  and  Oat  -  tuoli  dum  did  not  maks  lum  a 
■pirtnar,  an  ageut^e  remonerattoa  bdng  a  dhai*  in 
the  pnAe  not  ccnatltiittng  the  aa«at  apwIiMr.  Beld 
hf  Kwaa  and  Mmn,  JJ.  <rdcMing  (he  vrbcDer). 
'a  portion  of 
rdatlonirf  i  _ 
lia  caae  dlitiBetiy  pleaded  be 
waa  a  paitoer,  and  not  only  that  be  was  <ntttled  to  a 
■hare  in  the  proflta;  that  tba  lower  Couita.dld  net 
tpeciflcally  dedde  that  the  soeuaed  waa  a  Mrvanti 
and  that  Ute  jMoanintcr'i  reaiedy  waa  a  dvO  anit  for 
anaoconnt.  b tmb  lunsx ov  Lau^ Csakd  Bot 
VV.B..Cr,S7 

-  Ftiblia  nmuit— PmmI  Cod; 


that>  ttwB|^  the  allowaBM  of\  pottian  of  t^  proflti 
goode  doe«  not  dettroy  the     *    ' 


<■  dCW. —A  village  ehioS  whoaednty  it  waa  to  a 

in  collecting  the  publie  rerame  reeciTed  gi^  f^^ 
nijata  and  pve  reodpti  aa  If  lor  nM«ay  leMlved  by 
virtae  of  a  private  amngsnietfL  Bild  that  be 
oould  not  b«  convicted  of  ambml  bread  of  tmat  by 
a  public  eaTant  under  ■.  409  of  the  Penal  Oode,  ae 
be  waa  not  authorited  to  reodve  the  publie  revenue  in 
Ijnd,  and  the  party  who  ddivsed  ue  grahi  did  not 
thereby  ^a^urge  UmaeK  Utaa  ItaUUty  for  the 
revame.    Axovncotrg  ,       41Cad.,Ap.,n 


'iHmMo*  q/:— Whare  a 
Court  iMwetor  impraporiy  ddepted  to  acutable 
tike  cuetody,  etOn  of  GoramBeot  mtaieya  (tkUng 
famn  htw  private  aeaurity  to  we  Ubm«  mm  kea 


-couTMtad  tfae  mcney  to  hii  own  nie^  ■Hhoagh  ha 
afteiwarda  rrttored  it,  tha  caae  waa  held  to  bll 
ond«  ■.  MB,  and  not  e  400,  of  the  Penal  Ooda,  and 
reduced  from  ten  yeati^  bBaapoctatka 


Ffrnt   Cod; 
idcr  e.  400,  ftia 
be  tlkat  of 


not  neonatj  that  the  fMp«^  (hoold  t 
Qovamment,  bat  tttat  it  iAmU  have  been 


17.  Ptmal    Cod*. 

t.  409— trM  JTmw-.— The  Kalb  Naair  !■  a  pnUk 
•ervant  within  the  meaning  of  i.  40S  of  the  Penal 
Coda,  and  not  Uie  m«e  ]»ivate  eerrant  of  the  Naair. 
Qom  V.  Mabkood  HoasBiK        .    a  XT.  W.,  IBS 


18.  - 


a  J    Cod; 


_  «W— ^&MiM*  0/  diAoimt  tafaatioB.— Whn 
the  accuaed  in  hie  capacity  of  revarae  patol  reodvad 
fmm  the  Qovoiuaent  trcaanry  amall  luou  of  money 
on  accnont  of  certain  temple  allowancea,  and  did  not 
at  once  pa;  over  the  lanw  to  the  poeona  MltitM 
toreceivsthem,a>ha«wboaiidtodo,  but  it  ^ipeared 
that  auch  pereon^  were  willing  to  trait  hho,  and 
had  actually  paued  recdpta  wUch  the  aeonaad  for- 
warded to  the  ravmue  autboritiee,— ^aU  that  tba 
accuaed  fulUled  the  truA  rapoaed  in  bin  by  Qov- 
emment,  and  that  hi*  mere  retentinn  ot  the  mnne} 


iizoabyGoo(^Ie 


{    1906    ) 


IHQltST  OF  CASKS. 


CBIHINAIi      BBBACa      OT       TBtrST  | 

lor  a  timg,  in  the  abaencB  ot  taj  eiUance  of  Hf 
honFity.  did  not  ftmonnt  (o  erimfaial  brnch  of  trait 
vithin  ttunuuiioR  of  •.  409  of  the  Penil  O^de  (XLV 
of  1680).    Qoaut-BimBIt  e.  Qaktit  Tiproii 

[L  L.  B.,  W  Bom.,  866 

19, ICaster    and    servant  — ffar- 

riiat  tidnuUd  vitk  muatjf  for  pagmeiU  to  tradtf 
•KM  of  acnOMii  j«(W«<i  «»i(*  matitT  for  a  ipeeifie 
tum—SratMilvo/lriuieman  to  ttrcant— Right  of 
ma.ttr  lo  ItMjU  of  gralnitg-Acl  ZLV of  1860. 
ft.  406,  *».— When  a  mtAet  entnuti  Ua  lervuit 
with  inm«y  for  ths  payment  nf  an  open  acconnt,  i'.*., 
ui  ■coannt  of  vhldl  the  Itoms  b»ve  nerer  been 
check«a  or  utUed,  and  the  tnidenn»n  make!  th« 
■ervint  a  pwient,  and  the  t[»n»MrtiOTi  Mn  nnte  to  a 
Uxaticn  Ji  the  bill  and  a  redaction  of  the  priee  by 
theiervant,  the  Utter  obtuna  the  reduction  for  hii 
maiUr*!  benefit,  the  money  in  hii  handi  alwaji 
remaini  the  martcr"!  prfwrty,  and,  if  he  appn.- 
priatra  it,  he  commite  criminal  breath  of  tmrt.  But 
where  the  marter  himielf  baa  lettled  the  acoonnt 
with  the  tradinnan  for  a  ipeciflc  (om,  and  lenda 
the  lervant  with  money,  and  the  lerTant,  after  nuking 
Ibe  Mjment,  aecepte  a  preaent  from  the  trademan, 
in  that  ram  the  WTvant  doei  not  commit  criminal 
bmch  of  tnut,  inaannehaithe  money  iigiren  to  him 
by  a  perwn  whiim  he  believes  to  ha^e  a  right  to  give 
it,  though  it  may  be  that,  acairdiiig  to  the  itnet 
equitable  di  ctrinet  of  the  Court  of  Chancery,  he  i» 
bonDdtoBCCoanttothemaiterfiirthemoney.  Hag'i 
catt.  In  re  Canadian  Oil  Wbrkt  Corporaixon,  L. 
B..  10  Ck.  App„  S98,  referred  t".  Qumih-Kicpsmii 
e.  IMDAS  KuH  .    L  L.  B,  8  AIL,  ISO 

ao.   P»*^   Code, 

t.  40B~-Criminal  brtael  qf  tmrt  bf  a  larramt—Cri- 
mintU  mi*appropriatian.—Ata  Mcuad  peram  who 
waa  in  the  an^ce  of  nndndar*,  and  whoaa  daty  it 
wae  to  pay  into  the  Colleetorate  Oormiment  ravMiBs 
dsa  in  reject  uf  tbelt  ertatee,  hnmediatdy  before  Uie 
dat  ^t»  of  a  IM  received  froM  them  •  ccriain  ram 
of  UMMJ  whh  no  ipeetAc  hutmctlon  m  to  ito  ap^> 
eaOcB.  On  receipt  nf  tihat  monry,he  p^  a  pivHon 
only  of  it  Into  ihe  CoUeetoiate  on  aceunnt  of  tlM 
rerenae,  and  having  dene  n>  ha  then  aUend  the  challao 
given  Imek  to  bim  ahoiringtbe  amonut  actually  p^d, 
and  n^de  it  appMr  that  a  much  larger  amonnt  had 
been  paid  in  than  wai  the  fact.  Thi*  ehallan  he  atnt 
tn  hit  employer  for  the  pnrp<  le  ol  ehowlng  the  ap^t' 
catiun  if  the  money.  He  wat charged (aaMBgatotliBr 
oflencn)  with  criminal  beach  of  trut  »«  a  iwani 
(a  406  of  the  Paul  Codr)  tn  reepeet  of  the  dtCereDca 
between  the  amount  actually  p^  Into  the  trea*iry 
and  the  amonnt  ■hi.wn  to  have  been  piud  tn  by  the 
altered  ehallan.  The  accnied  waa  oonvieted  on  all 
theehaigea.  It  waiMotended  that  the  charge  under 
t.  40B  waa  not  anrtainUJe.  iaaamnch  a*  the  money 
waa  not  ^l^ed  to  have  been  tent  to  the  acenaed  for 
the  apeciflc  porpoae  of  paying  the  Government  reremir, 
and  that  the  aeooonta  between  bim  and  U*  emplojere 
had  net  been  adjnrted,  and  that  it  wat  not  ahown 
whether  at  the  date  ot  the  alleged  breadi  of  tnut  the 
aecuai  d  wa*  indebted  to  hii  employer  or  the  reverae. 
M$ld  that,  ai  the  money   waa  lent  to  the  accuaed 


{    1900 
BBBACH 


) 


CBIMHTAX.      BBBACH      OV       TB.V9V 

—eonelwted. 

immediately  before  the  kiit  day,  and  the  kalian  waa 
aoit  to  the  emplDyerB  ahowing  in  Ite  ahated  atate  the 
■mount  really  payable  aa  revenue  wUch  nnriy  covered 
the  whole  amount  remitted,  it  wal  reaaonable  to  tnf^ 
that  the  accuaed  waa  aware  of  the  im^ed  parpoae  for 
wtueb  the  money  waa  remitted,  and  aa  he  depoalted  a 
very  much  imaller  amount  than  that  remitted,  and 
tried  to  paae  iS  tbo  altered  ehallan  aa  genuine,  there 
waa  a  diahoneai  miaappr.ipriation  of  the  difference 
■nfllcient  to  ccaiatitate  the  i  flence  under  e.  408.  Lour 
HonAH  Baskah  t.  QUMB-EnFUBS 

[I.  I..  B^  89  Oftl&,  818 
OL- 


• Pt«al  Coda,  t.  409 

— Siet  eondemntd  and  ordtrtd  le  ht  d*ttrogad—Pro- 
ptrtf  aecordii^  to  t)t»  Ptnal  Code— Salt  oftke 
tame  bg  munieipal  i»tpeclor.—A  certain  oonalgll- 
mant  of  rice  lay_  unclauned  at  the  Eiddcrpora  Do^a, 
and  waa  advertiied  for  ale  by  auction  by  the  Port 
Commiiuonen,  Before  it  waa  pnt  up  to  anction,  the 
rice  waa  found  to  be  in  a  rvtten  condition.  It  waa 
oondemned,  and  with  the  conaent  c^  the  Port  Com- 
miaaionera  aeiied  by  the  cfflcera  of  the  Health  Depart- 
ment of  the  Corpontion  of  Calcutta,  and  ordaied  to 
be  deatmyed.  Said  ■  that,  aaanming  that  the  rice 
wae  entmatod  by  the  Superintendent  of  the  Health 
Depw^ment  to  the  acenaed  (who  were  iuapectora 
employed  in  that  department)  for  the  purpcee  of 
deatrnetion,  and  that  Uie  accuaed,  initead  ot  deatroy- 
ing  the  rice,  aold  the  aametoatMid  party  and nt^ed 
the  prc«eed«  of  anch  tale,  they  did  not  commit  the 
□ffotee  of  criminal  breach  of  (nut  aa  paUic  aervmita. 
i^«aiIe~Tbe  aceoied  oonmitted  iwifltnoepnnlikkbte 
under  the  Penal  Code,  thoogh  thar  may  have  been 
gnilty  ot  infrin^ng  a  deparbnenta]  n\t.    Siaaau 

e.  wiLKiHBoir .      .  .  a  o,  w.  a'.,  ais 

CBnaBTAL  OASB. 

Be*  ACT  XIII  W  1SG9. 


CBncnrAi.  court. 

IM«poa«l  of  property  by— 


See  CaiinKAL  PxoaaDvai  Comb,  u.  517> 


Set  BviviFfli— CrrtL  Caih— HiHKLU- 
nam  Doocnmn— Cannxu  Covbt, 
PnociamiraB  nr. 


iizoabyGoo(^Ie 


(    1»7    ) 


DtasBT  or  cAssa. 


<  i««  ) 


Sat  UnAmcTL  CoMPTUioir. 
, DtopowOMion  ty— 

8tt  CABIB  DinilB  FOBBIIBIOIT,  Okdbb  ot 
CBIMDtAI.  COCBI  AB  TO— DlBPOBBIBBIOF 

XT  CuuKU  FOBoi  28  W.  B.,  Or.i  64 

[I.  Zb  B.,  S8  BoDL,  4M 

csiMnTAii  in  Tuns ATzoir. 

Wna  BioosnsAKOs  iut  bb  taxik. 

[X.  I>.  B^  a  AIL,  851 

'    1.  ■  Thr«fttofiajQiT— iVuI  C»dt, 

K  ffM. — WItsre  the  aocawd  wtnt  to  the  oompUnMit, 
Um  bnither  of  ut  ftdnlt  woman,  and  told  him  thU 
he  had  CAM  tram  the  Swkai  md  wonld  g^  Um  di 


{  of  1.  SOS  of  the  Penal  Code  (there  having 
'    *       injury  In  the  MOM  of  the  Code) 

e  kno —  •-  "--  ' —     "--     - 


_, _  _  ledUmifMd  fromtha  police M^Ice  1* 

not  nch  a  threat  of  injonr  m  ii  poniibable  nnder 
«.  EOS  of  the  Inffian  Fsui  Code  (XLT  of  1B60). 
Btg.  T.  Moroba  Siatitaiyi,  8  Bom.,  101,  followed. 
QcjnH-EmB«M  V,  Dasa  Haitkaht  Dun 

[L  Z^  a.,  SO  Bom..  791 

S, Kx-oommniiloatloii  by  Boman 

CatlloUa  priMt— Pfttol  Code,  „.  190,  603,  SOS- 
Criminal  proeeediitgi  tlagad  nttil  complaitumt 
titi^litkad  tit  illegalitg  iff  thi  prieti't  aed  <■  a 
Civil  Court. — Wllan  the  exerciw  of  eccInUitical 
joriidictioa  k  plainlj  ultra  virt;  or  lAherwiie  nn- 
HUtctioned  by  the  ordinaucce  of  a  religiooa  nriety, 
or  where  mieh  unfinancM  controTert  the  general  law, 
and,  in  either  aie,  cona«qnence*  rerilt  which  the 
criminal  l&w  wa*  intanded  to  reatrain.  the  Crmdnal 
Oowta  an  not  at  liberty  to  decline  jnriidiolion.  A 
Boman  Catholic  compUned  to  a  Abgiatrate  ttiat  he 
Ittd  been  threateoed  with  an  Hiatal  eoittoce  of  ez- 
oonnninlcation  and  had  been  eicommnnkated  by  the 
eoeledaitical  antimitiei,  with  a  xiew  to  prevent  btm 
from  aieertlng  hi*  legal  rigUa  in  defending  a  dvil 
nrit  eonoendng  the  property  of  a  church.  Meld 
that,  nndv  Uie  cimunrtancea,  tba  proper  conrae  wai 
foi  the  Ma^atiate  to  poitpane  the  trial  UU  the. com- 
plainant proied  in  a  Civil  Cmui  the  iUeoatit;  of  the 
action  ti  the  ecclenaddcal  anthcritiei.  Iir  Ki 
DBCBtre  .  1. 1..  B..  8  ICod.,  140 

4, Attempt  to  commit  oflbnoe 

—Petud  Cod,  CAet  :XLF  0/  18601,  «.  508,  e(ff, 
SIl. — TIm  accnaed  unt  a  faraicated  petition  to  the 
Bevenae  CommloicotT,  S  D,  oontaining  a  threat 
that,  if  a  oerl^  fnreat  officer  were  not  removed  elie- 
wher4  he  woold  be  killed.  The  acoiued  wai  charged 
with  Uie  offence  of  erindnal  intimidatioii  under  ■.  S07 
of  tht  Pval  Code  (XLT  of  I860}.    The  Setdoni 


CBlMINAL  XHTtHIDATIOn'— eoMMdatf, 
Judge  found  that  the  CommiMoner  fawl  ndthctf 
oMtM  nor  parKwal  intareat  in  the  forert  oOco'. 
He  aerefore  aeqoitted  the  accnwd  of  the  offmoe  of 
criminal  intimidatJan,  bet  con vieted  him  of  an  attonpt 
to  oommit  tb«  offaiea  poniihable  nnder  i.  GOT,  and 
•entenoed  him  to  four  neonthe'  rimple  imptiionawnt. 
Said,  ravening  the  cotivicHan  and  aentcDc^tliAt,  ai 
the  partrm  to  whom  the  petition  waa  addi«««it  waa 
not  mtereited  hi  the  peraon  tlireatenad.  the  act 
intanded  and  done  by  the  aceiued  did  not  amount  to 
tba  iMfmot  of  eilmhia]  Inttnddation  irithin  the  mean- 
Ins  of  fc  608  of  the  Penal  Co^  Per  Wan,  J^ 
"nw  dienoe  of  criminal  intinddation,  a*  defined, 
•eemi  to  require  both  a  pana  to  b«  threateoed  and 
another  in  whom  he  ii  ipedally  inta«ited.  Then 
then  mnit  be  the  Inteot  to  caiue  alann  to  the  temtf 
by  a  threat  to  htm  of  injury  to  the  latter.  Thflbtnt 
ttMdf  might  be  comidete,  tfaongh  it  ooold  not  ha 
efferted.  But  the  exirtenoe  of  the  intercut  leem* 
eawntjal  to  tbt  ditaea,  u  alw  and  agully  to  the 
attempt  at  the  offence,  duce  otherwln  the  attempt 
would  be  to  do  aometUnginot  etoititnting  an  (rfTeoce." 
P*r  BiBswooD,  J.— "No  crinOnal  Utility  can  be 
incurred,  under  the  Penal  Code,  by  an  attoupt  to  do 
an  act  which,  if  done,  wonld  not  be  an  offence 
kg^nat  the  Code.  In  the  preunt  cue,  therafcre,  if 
tba  accnaed  wai  not  guilty  of  oommittins  criminal 
mtinddatlon,  beeauae  Uie  act  intended  and  done  by 
hun  lacked  an  Ingredient  of  that  offoioe,  he  conld 
not  be  guilty  of  an  attempt  at  that  offence."  Qrao- 
Imrass  V.  Uaxous  Jitajt 

[I.L.B.,llBom,a7e 

.* Bwwl  Code  CAet 

XLVof  mO),  ».  509.-1116  Uireat  referred  to  tn 
«.  COS  of  tiie  Penal  Code  mnjt  be  a  thmt  cc«n- 
mnnicated,  or  uttered  with  the  intention  of  it»  bong 
oommaoicated,  to  the  pemn  thrcvtaned  for  the  pur- 
poeeof  inflnemcinghii  mind.  Quvoa  Chdxsib  Skir 
V.  Qont  CBcxsn  Bakikta 

[I.  L.  R,  16  C«le.,  671 

obhohai.  kisafpbofbzatiob'. 

Bt»   CoAXoi-^psoiu  Cabh— OiKDiAS 
HiSANBOFBiATiov  .  S  O.  W,  K.,  841 

St  CoKrouHsna  Oimoi. 

[7Mad.,  Ap,M 

See  CmcSAii  Buuos  or  Tbfbt. 

ra  V.  B.,  Or.,  44 

8  B.  I..  B^  Ap.,  1 

I.  Zi.  B.,  Sa  CMo.,  SIS 

L  L.  B„  8  AIL,  66 

See  PABTmUHiP  FBOf  niT. 

re  B.  lb  B.,  Ap..  i&a 

18  B.  lb  B,  sot;  808  note,  810  note 
See  Post  Otpkib  Aot,  B.  48. 

[i.ibB.,i4  3Eaa^aae 

Setlvxrs. 

[L  lb  B^  16  OUo.,  888, 800, 889  note 
I.  !•  B.,  17  Cftlix,  8B8 


lizcdbyGoOt^Ic 


(    IMS    )  DIOBST  OP  CASBB.  (    lOlO    ) 

CRIHIITAI.      MIBAFfBOFBIATION      CBIXIITAL       HISAPFSOFBIATION 


Sat  TiKDIOT  OF  JtmT— FOWBB  Tonrtt- 
¥Ku  mcH  VwKDiata. 

[L  lb  IL.  19  Bom,  740 

1. LmmoTeftble  prcq»ertr-<- 

i>aH;  Coda,  *.  ^t)i.—Ettd  tba  ■.  4iU  of  the  Fmal 
Code  (raltting  to  the  muftppro^iating  or  ocnvemom 
of  "property"  left  b;  k  deeewed  penoo)  dooi  not 
mppljp  to  toimoveable  property.  BBa.  o.  Qibdeak 
DuxAKRU  ....    0  Bam.1  Or.,  88 

% BaU  dodloatod  to  kn  Idol— 

Patal  Codt,  Mt.  403,  489.— A  ball  dodlosted  to  u 
idol  and  bUovmI  to  nuo  \t  Ikrge  i*  not  i/ira  htitia. 


in  utanlinml  on  tluvsfdre  be  the  mbjeetof 

theft  or  erindiMl  mImppropriatioiL    QnaH-KiavBM 

«.  ITAiu  L  I..  B.,  U  KatL,  146 

8.  ■-■■ Intention.   Proof  of— PeiwJ 

Cndt,  f.  403.— B  WM  k  Oovemment  »erT»nt, — whnae 
duty  it  wu  to  rtxiATe  emttSa  mane;  >nd  to  paj 
tbem  into  Ue  trcHoiy  on  receipt.  He  admitted 
that  he  hftd  retained  two  enme  of  moner  In  hit 
hr  MTerel  mcmtbi,  wliNii  f  earins  deteotioi^ 
leu  into  tile  trtaniry  maUng  a  fabe  Mitry 
•t  the  time  in  Ua  boob  with  « tiar  to  avert  mpi- 
cion.  Hii  explauatioB  la  to  lui  reaMi  for  ret^ning 
tho  mcney  waa  not  creditfld  b^  the  Uagiatrate,  win 
conticied  him  of  erlndnal  muappropriaUon  nnder 
•.  408  of  the  Penal  Coda.  Bild  tUt  the  oonfie^on 
WW  T^ht.    QcUK-Emuu  0.  Baxucxibbma 

[I.  I..  B,.  la  Had.,  4S 

t HovMibla      proportr—PmaJ 

Cod4  (Act  XLV  of  IBBOJ,  r.  403~Frofertg 
Jtimmd  in  an  eptn  plota. — The  wmued.  flndmg  a 
gold  mohor  on  an  open  plain,  eold  it  tlie  next  da;  to 
a  ihiofl  for  the  foil  Ta]ne,ajid  appropriated  tlie  laJa- 
proceedi.  Seld  that,  in  the  abaence  of  any  infoi^ 
natioa  ai  to  the  circnnutancea  under  which  the  coin 
wailort,  and  t»  it  wai  not  improbable  that  the  pro- 
party  in  the  coin  had  been  abandoaed  by  the  original 
owner,  the  aocnted  conld  not  be  convieted  of  criminal 
ninpproioiation  nnder  i.  MO  of  the  Penal  Code. 
Qnux-JBxnsu  v.  Sua 

[L  X^  B..  18  Bom.,  919 


-  ObOfrUdar  obtaining  monay 


bom  person  ttKoiuLnM^—Ptnal  Code.u.  883, 
40S,  417. — A  chowkidar  who  obWna  money  ftom 
uty  perMn,  rither  by  frandnlent  indneement  or  dii- 
boneity,  or  by  pntUng  that  pemn  in  fear  of  injury, 
la  pnmtliabiB  nnder  a.  O.'J  of  the  Penal  Code 
(cliMUng),  or  M.  888  and  884  (extortion),  bnt  not 
tor  crinuia]  mkappnqiTiation  of  pablic  nuney 
■itmatad  to  Um  aa  a  poblio  aerrant.  Qmrnr  e. 
BAKMAunr    .  .        .    8  W.  B.,  Or.,  8B 

A,  Uaa  of  money  paid  by  mlfl- 

taks,  with  knowlodge  of  mlatake— Ciea'tv. 
— Whme  money  ii  paid  tc  a  peraon  by  mietake,  and 
inch  perion,  <Hher  at  the  tboe  of  the  reci^pt  of  the 
money  or  at  any  time  inbieqnentl^  before  ita  refnnd, 
AKoren  the  nuftake  and  detennme*  to  appropriate 


the  moB^,  he  ii  nilty  of  oriminal  miaappropriaUon, 
bni  be  it  not  K^tj  of  ehoUisg.  Qunx  e.  Shav 
.         .      T^   .    9ir.W,470 


T.   Agsnt     mixing     his    ftwn 

money  wltb  tbo«e  of  bis  ^noipal,  and 
arolylnK  It  to  hla  own  pavpoaoa.— if  itbethe 
dnty  of  the  agent  of  a  landholder  to  keep  the  collee- 
tiona  he  makM  for  hit  matter  lepante  mm  Ua  oim 
moneyi^  expending  thareoat  mcmeyi  on  hit  inaeter*B 
beh^f ,  and  nandtng  of  cr  the  balance  to  hit  naitca',  and 
if  he.  In  breach  ofthiitraft,coaTcitBthenioaaytohiB 
ownate,bebBmen*bletoacrlminaIprateeotiaa.  .And 
where  a  landowner  permlta  tlie  agent  t 


and  diihonrttly,  and  f 

cancel  hit  fiand,  thoe  la  evidence  of  a  oimlnal 

ndMpproprlatbn.    Qirnv  ■.  Ktaxrm  Bnt 

[8  27.  W.,  SO 

8.  Converdon— J'eMal    Code, 

t.403. — To  Mng  a  prieoner  within  t.  400  of  the 
Penal  Coda,  there  muit  be  aetnal  conrenlon  of  the 
thing  appropriated  to  the  pritoner'i  own  oa^  Wher^ 
therefwe,  the  accntod  fonnd  a  thing,  and  merelj 
retained  U  tn  hla  potMtnon,  he  waa  ae^nltted  of  cri- 
ininal  miaappropriatimi  ander  the  tectieo  i«tnred  to. 
QimN  V.  Aaooon  .  10  W.  B.,  Cr.,  SB 

ft BatalnlDX    by    Bemmt    of 

monay  doa  as  wagea.— A  terrant  who  return  In 
hk  handi  money  whieh  he  wat  anthoriaed  to  cdlect, 
snd  whioh  be  did  collect,  from  the  debtor  of  hit 
mattor,  beeantt  money  fa  dne  to  him  ■•  wagee,  it 
guilty  of  crin^nal  mitappnipriatian.  QuHH  r. 
Bnonvs  Bor  .  11 V.  B.,  Or..  SI 

10. !ICU»ro«flprf*tIon  of  pro- 
perty of  deooased  person— PisoJ  Codt,i.  404. 
— Held  that  it  It  not  neoeuaiy  for  a  oonTiction  for 
diiluneBt  nUtappropriation  of  property  pometaed  by 
a  deeeatad  jwrwrn  at  the  time  of  hit  death,  nndtr 
a.  404  of  the  Poiat  Codes  that  the  aoeneed  ihould 
mimppropriate  it  to  Ut  own  km.  Quxn  n.  Nonnr 
CmnroiKSDiUB  .        .        .  19  W.  B,,  Or.,  80 

br  TBI  KAXim  oT  TXi  nrnnon  or  EitATn 
.  llW.B.,  Op.,  1 
PtnalCodt.t.'VH. 


—EM  hy  Bahoz,  J.,  that  ander  a.  404  all  t 
dementi  an  reqalrtd  to  oonttitnta  the  oftanee  which 
would  be  T«qnired  to  eooititnta  the  ctfaue  of  orinu. 
nal  ndtappropriatioo  in  raapaet  of  a  pawn  who  it 
aUve.    Qv^nr  o.  NoBor  CEnasn  SacAa 

[19  W.  B.,  Cr.,  80 

la. Charge,  Torm  of— PmwI  Ctdt, 

408.— Jti  a  caae  in  whkh  the  accnted  li  charged 


the  penoD  to  whom  Uie  property  belonged,  where 
the  aecnaed  ia  bteretted  in  the  property  Jointly  with 
othert,  he  ia  not  necetMuily  enuty  of  a  criminal  act 
if  hetakeepMatMlonof  ttanadiapoaetofit.  Qirm 
o.  Faxbvttz  Cbuxx  CHOOKnavm 

[14W,B..Cr.,13 
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DrnKOT  op  Ckiy». 


'  CIt  I U I N  A  I>       MIS  APPKOPBI ATION 


18.  ■  Tniat  arising  from  duty  of 

public  ■errant— P^ttai  Codt,  ».  409,—  8.  «8  of 
the  Penal  Code  doei  not  limit  the  mode  in  irhich  a 
tratk  mrtan,  vbiber  b;  speciflc  order  or  b;  reuon  of 
it«  being  put  of  tiig  praper  dntj  of  a  imblic  fanc- 
tiouarj.  Whm,  therefoie,  it  wu  proved  tfaat  the 
h««d  clerk  of  »n  offlce  enbruited  thii  nunaf;ement  of 
•tampa.  with  the  knowledge  ard  wDCtdon  of  hie 
mpnion,  to  one  of  hit  aMlttanu,  the  Utter  wu 
held  to  be  gniltj  of  eiiminal  misappropriatinn  bv  a 

Kbllc  •a-rant,  wtthin  the  meaning  of  1.409,  when 
made  ava«  with  the  itampt.    Querk  r.  Hui 
Dhdh  Dbt  .    18  Tfr.  B„  Or.,  77 

14. '  8«pftTftta  IteioB  of  man*; — 

Chargt,  Form  of.— The  muappropriation  of  each 
separate  item  of  monm  with  which  a  peram  ii  eo- 
tnuted  i>  a  leparate  ofcence.  and  the  fact*  connected 
mth  it  ihanld  form  the  iDbject  of  a  separate  enqairy . 
The  dsty  of  a  committing  cfflcer  in  inch  a  caae  >■  to 
•elect  certain  diiUnct  Itemi,  to  frame  hii  chargea 
s^n  them  and  to  adduce  eridsnce  ipedally  npon 
thon  item*.    Casms  v.  Qubeh  IS  W.  B.,  Cr„  6 

Ift. Bettuwl  to   p«iy   for  good* 

pUTObtwed— iVaat  Co<U,  t.  «ffl.— The  priwiDer 
who  took  cerhun  hidea  from  the  prosecntrii,  hnt 
ntawi  to  pay  for  them,  wu  held  not  un  thai  acinnnt 
gnilty  of  diahoneat  miiappro^ation  under  e,  403 
-of  tlie  Penal  Code.    QuHir  c.  BoisTVX  Hooonn 

[17  W,  a..  Or.,  U 

U ; IBmmavtl  of  property  olaiined 

by  MMUMd-iVMl  Codt,  :  408.— A  per»n 
having  made*  hole  in  the  wall  of  hliown  honae  broke 
(ipen  a  box  and  rem:i*ed  the  c<nitenta  to  wbiob  he 
believed  hinaelf  entitled,  bnt  ai  to  which  there  wai  a 
diipute  making  the  removal  appear  to  have  been 
the  act  of  thlevea  frtm  the  ontiide  ;  and  entmrting 
the  property  to  another  peraon, — Stld  not  gnilty 
of  criminal  nuMpprupria^on,  Tbkwa  Bui  r. 
Ehpusb  .    10  O,  Xi,  B.,  187 


17.- 


Mtlng     oropa     niidAr 


«  attaiAied,  harvMted  them  wbUe 
the  attachment  waa  in  force  and  «■■  eoniricted  of 
theft.  Stld  that  the  accnaed  wai  not  gniltj  of 
theft,  bnt  of  the  offoioe  of  Aihoueatly  mavring  the 
property  under  Pmal  Code,  *,  Hi.  Par  Bnttoit,  J. 
— The  iSence  wai  alio  erimioal  ndwppropriaticin 
within  the  meaning  of  Indian  Penal  Code,  1.408. 
Qdhx-Ehfusb  v.  Outta 

[L  K  B..  8S  H«d.,  161 

dtnCINAI.  FBOdEDUSX  OOIXB,  188S. 

Set  CxnmrAL  Fsoobdtbi  Codib. 

CRDCnrAI.  FBOOEDtTSX  CODB,  I8SS, 
AXLBXIVMSJrC  ACT  (m  or  1884), 
■.  8,  Dl.  6. 

^■0      MiaiBTBATI,      JVRimiOTIO*       01 -~ 

Powni  or  U^mwmxKB. 

tL  Ii.  B.,  8  All.,  490 


CBUCnrAI.  FROdtDnBE  CODE,  1883, 
AMKNDMENT  ACT  (HI  OF  1834), 
B.8,  ol.  e—comcliuUd. 

B.ia, 


CBIMtKAL  FBOCXDtTRB   CODE,  1888 

AJCHWDM  BNT  ACT  <IV  OT  1891),  a.  a. 

•See     CoMPSiraATiov—fBiHnrAL  Cabbi  ~ 

To     AOODBID     OK    DllKiaBAI.     o>    Cov- 

puni        .     I.  L.  &,  90  ColB..  481 


cbimhtai.  frocedube  codes  (act 
t  of  1838  :  act  x  07  1889 :  act  x 

or  1879 :  ACTB  XXV    OF  1881  AND 
VIII  OF  1889). 


Stf  JCBIBDICTIOS  OF   CftnONAL    CODBT— 
OSKBKAL  JoBLlDIOTIOn. 

IL  Ij.  B,,  10  Bom..  181 
Z.  lb  B.,  1  3Cad.,  68 

Sit    Maoibtkats,     JuRiavioTioM    or  — 

Sriciib  AoTf  -Caitlb  Tkbbfab*  Airr. 

[X.  I..  B.,  98  OAlo.,  800 


[I.  I-  B.,  IB  Kad.,  181 


att  HiaH    CotTRT,   JvTaaDionoa    op— 

M  ADBAB  — CKIH  I  MAL. 

[I-  !•■  B..  14  XaO.,  191 
■.& 

Btt  KBVOBMAIOBT  SOHOOLg  AOI,  B.  8. 

CL  I..  B.,  93  ORle^  838 
8  G.  W.  IT.,  U 
1.4. 


8ti    COKPiAia*— rjrBTrruTtoit    oi    Com- 

nAonc  AKD  Kkbbbabe  PBunnsAmiBa. 

[I.  Ii.  B.,  11  Ibd.,  448 

I.  L.  B..  10  AIL,  88 

Sf*      Pamb      BrntBvci— FABBiQATna 

PaUB   BnSBHOB. 

[L  lb  B^  97  Ode,  144 

Sft  JirKMtii<nioit  OP  CBUfntAi  Coinn— 
KuBanAM  Bbitub  Susibotb. 

[I.I..B.,19B0Ba.,6«l 
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(    WW    ) 


mOBST  OF  CASia. 


(   WW   )■ 


OBIItlNAI.  FROCOnjUSa  CODXB  (ACTT 
V  OF  1886:  ACT  X  OT  1S8S:  ACT  X 
OT  18T8:  ACra  XXT  OF  1861  AKD 
Tm  OP  18e8>-oo«fMm«f. 

St*  MimriXAiroi,  Okd>b  oi  Cbixivil 

CODXT  A*  TO     I.  lb  B^  17  Modn  seo 

[L  I- B.,  90  Had.,  470 


j8M  JiixuDicnioir  or  CaiiairAL  Coitbt — 
Omraou  covuTm)  osez  paxtlv  □( 

OBB  DllTBIOI— HUBDIK. 

[L  Z..  Bq  10  Bom,  968, 968 


St»    HAomKin,    JoBiiDionoii    ov— 

TKIVIHB  0>  llMliTSATSB.     ' 

p.  I^  B.,  1»  AIL.  U4 
—  M.U.18. 
Sm  Bivoh  or  Hasutuvm. 

n.  lb  B..  IS  Hftd.,  410 
1  Xk  B.,  90  Calo.,  870 
I.L.  B.,  18 Mad., 884 
I  !•.  B.,  98  Colo.,  184 
L  Ii.  B.,  81  Uad^  946 
..17. 


[L  I..  B.,  14  KmL,  888 


B§t    Uxaitmi.'n,    Jdbhdiittioy    ov- 

SracUL  Aon—CATTLi  TsiarAag  Act 

LI.  !>.  B.,  98  C&lo,  449 

jSm  Amton  Jnves,  JuxuDionon  of. 

[I.  L.  B,  8  AIL.  66B 

«.  88  (1879,  B.  S,  para.  1). 

Sm  HAOIBIBATE,  JirWIDlOTIOV  ov— Spb- 

CUK  Acra— HiDKA*  Act  iriovisCE. 
[L  I^  B.,  9  Vad.,  161 
St#  KiaisTBin,  JnBimiOTioir  or— Sf  a- 
OUL  Ao»— Opitim  Aoi. 

[L  I-  B,  18  AIL.  466 
fiMlCMWrsiTK,  Jdxiidictiov  o>— Bps- 
CUA  Aon— RiemrKirroji  Aotb. 

[L  L.  B.,  7  Xod.,  847 

a.  SO  (1879,  M.  S6). 

Sm  Dkpctx  CoxMUiKwn. 

[6  N.  W,  918 


&a  Haoutkati,  JcKUDioFioir  o> — 8fb- 
ciu  Aon— CoMPAKin  Aor. 

[L  L.  B.^  90  C«lo.,  676 


cBoanAZ.  FBOCBnoBx  codxb  (acv 

V  OF  1888:  AOT  X  OF  1889:  ACT  X 
OF  1879;  ACTS  XXV  OF  1861  AKD 
Vm  OF  lBe8)-<»r*(»wi. 

M.   89.  88  (1879,  a.  800:  1881- 


8m  Caui  DintiB  Sumirci. 

•.86. 

See  Whipptko. 
[B.  I- B.,  Sw.,  Vol.  061 :  8  W.  8^07,41 
7  B.  I..  B,  16B :  IB  W.  B.,  Orjso 

■.  40  (1879,1.  06). 

Am    Haoibtkatr,     JimMDicnon    oi— 

TBAHBtBK      OP      IfAOIBTBATI       DUBIFA 

TBU£  t.  X,.  &,  9  Cftlo.,  UT 
CE.  I^  B.,  U  HmL,  189 
1.40  (1879,  ■.80). 

fix   inoBKATiox  o>    CataatKOK    or 

!■ Omietio*   ta  girt  Ja/brMo- 

liod  of  tiffiiiee— -Village  aeoomatmt — Village 
Stnari^e  peon — Dieoiedieiui  bg  fnblia  ttreant  at 
direeitim  iff  lam. — Where  k  villjige  »cconntMit  and  k 
rHUae  mumiFi  peon  bvl  been  oonvicted  uadar 
1.  n?  of  the  Peiul  Code  of  UTing  61»oheyed  the 
direction  of  law  oont^ned  )n  i.  OO  of  the  Crfminkl 
Procedure  Code,— jTiU  that  the;  were  wronsfn]]. 
oottTkted  ai  not  bearing  the  dianctn  which  i^aee 
the  obl%ation  nndcr  the  Utter  Hction.  In  thb 
luttBB  or  Baiubik  Hxtm 

[I.X^B..13CtMl.,968 

9. Daijf    *o     report    nKU«a 

itoatt — Omttr  ofitmee  ditling%itlied  fivm  owneref 
land, — Undtf  a.  IE  id  the  Code  of  CMminel  Froce- 
dore,  every  owner  or  oecnpier  of  land  ii  boond  to 
report  the  occnrreuee  thereon  of  any  nnUen  dntb. 
The  head  of  a  Nayar  family  waa  conricted  and  fined 
nnder  •.  176  ol  the  Penal  Code  for  not  reporting  « 
■uddm  death  in  the  Aunily  lioBte.  Beld,  folloiimig 
former  dednooa  of  theContt,  that  the  omTictdon  wa* 
illegal  became  i.  46  of  the  Code  c^  Criminal  Proce- 
dure doca  not  apply  to  theownerof  a  bonae.  QtlHH- 
Bkpkbbb  e.  Aomnax      .    L  Z^  B,  18  KwL,  89 


-  Omiiiii 


to  ffire 


«o»  lif  offence— Agemt—Khaeattehi—DeKa*— 
Agent  of  owner  qf  lond.~Per  MakibI,  J.— A 
kluMnelu  b  not  an  "agent"  within  the  mMniiw  of 
a.90ofthe(MminalProcedni«Code.  A  deimmay 
be  an  "agent"  it  hii  ma«t«r  b  abaant,  hot  the  pn^ 
vinoiu  of  (.  90  do  notapply  to  a  dewan  who  it  acting 
enly  nnder  the  <aderi  of  Ua  reddmt  maiter.  l^ 
PxiKiHF,  J. — Qaore— Whether,  acmndbg  to  e.  90 
an  agmt  ii  only  naponaible  for  ^ving  infbrmalian 
of  the  occnrrance  of  any  indden  or  nnnatnial  death 
Ehpbbsb  e.  AosiRAJ  Lal£ 

[I.  L.  B.,  4  Calo,  608 :  8  a  I^  B.,  87 


fio*   of    offenee^—Tbe   prorinoiH   of  a.   90  of   the 
Criminal  Frccedore  CcMle  ibonld  nut  be  pnt  in  frrce 
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DIQBST  OF  CA8SS. 


ctBiMnrAi.  PBOdmnRB  codbs  (Aot 

T  or  180S:  ACT  X  OV  188d;  AOT  X 
OT  1878:  ACTS  XXV  Or  1861  AlTD 
Tm  OF  laOBi-eontiMmtd. 


1  where  Iha  police  hkTS  «d:u«lly  obtained  faeh 
iafonnation  from  other  loarew.    Sifixua  e.  SlSHl 

BSDBAIT  CHUOKXUIUTTE.      IK  THI  lUmX  01   THB 

pannox  oi  Sbuhi  Bsuiait  CHVOFBiBtrrrr 

{I.  Zi.  B,  4  Calo.,  SaS 

B..  — ■  ptual  Codt  CAct  XLT  >tf 

laeOJ.  «.  J7e—0mttiom  to  ^'m  infonmali/m  to 
polio*  <ifi>fftitet. — Where  one  of  ievanlpenoiu  bound 
to  give  information  tc  the  poUoe  under  i.  411  of  the 
CiSaiaml  Prccednre  Code  gure  lucb  Informatkn  h 
to  (he  commiadm  of  •  ttmrder,  in  coDwqaence  of 
which  a  police  dicer  sirived  En  the  tiUage  ihortly 
Kfter  the  oocniremwi — Stld  that  the  fact  th«t  otbcr 
pctMDi  vho  mielit  potaibly  alao  be  bound  to  give 
tbtt  informttion  had  OKHted  to  do  k  ww  no  ground 
for  thrir  prcaeeution  and  eoDTto&u  of  an  offanoe 
tuder  a.  176  ot  the  Fcoal  Code.  In  U«  matUr  of 
fi»  petition  o/  Stuki  Skiuam  CiaetraimUy,  I.  £. 
M^  4  Colt.,  eaS,  relied  on.  Qmn-BiEPUSB  «, 
OovuSnaH  .    L  L.  R,  SO  Calo^  818 

8.- Otniitian  to  giv4  \^fi^rmt^ 

tion  qfoffenee — Ordtrto  tutitt  lh«polie« — IlUoal 
order.— A  Magiatrate  dfa«cted  a  landtoldcr  to  "find 
»  clue  "  in  a  ewe  of  theft "  within  16  dayi  and  to 
•Mirt  the  poltce."  Sold  that  nich  ordv  wm  not 
•othoiifed  byM.M>Dd91otAotXof  1871.  and 
1^  oouTielioa  of  the  hiidholdai  for  dkobedienoe  <d 
■nch  order  wm  not  niMTitalimMeL  SUBxu  *. 
BiUHnBAK  .    I.  lb  &,  8  All.  801 


I    whi^  tl 


•-  OmitMioa  t 


givt    ttf^OTMo- 


tonitted  to  giro  InfonnatkiD  which  thes  ware  legally 
bound  to  giva  nndor  •.  90  of  the  Criminal  PiDoedore 
Code,  it  riunld  appear  wh*t  the  offmce  la  •«  to  the 
oonmiMioD  of  which  the  accwed  irilfnllr  omitted 
to  give  informatiDO,  that  the  apeclBed  ixtenae  waa 

knew  of  ito  baring  ben  eranmUted.  Qvm  o. 
4BUDAU  .        .    a2W.B„Or,4a 

-  Omitiitm  to  givt  informa- 


tion of  offenot — EttidoMo — lAtAiliin  o/  rttidtnt 
aggmt.—'iiui  duty  impoud  by  Act  X  of  1873,  *.  90, 
upon  Tillage  hMffinen,  etc.,  of  giving  infornatioo  at 


n  which  he  oi 


J  ODly  when 

e  rilUge  of  which  he  i« 
—   nipiea  land,  etc    BeddenM 


ocenpation  i .  .  . 
Hie  llatdlity  of  the  rerident  tgoil  of  an  owner  imder 
the  HcUon  ariaea  when  the  owner  !■  not  reddest  and 
hw  no  penonal  knowledge  of  the  fMt  reqidred  l»  be 
reported )  where  the  owner  haa  inch  knowledgCk  the 
llftbUity  attoehce  to  hhn.    In  thb  iuttsk  <a  tbi 

ia8W.SqCk-..90 


OBIWINAI.  PaOOSDUBB  COSBB  (AQIT 
T  OT  1888;  AOT  X  OF  1888:  AOT  Z 
OV  1878;  AOTB  XXF  OT  1881  Ain> 
Vm  Of  18e8)-«(Mi<we«ii. 


Bn   Cuu    tm»K    Axuar— OanaxAb 


Set  PuiAi.  Cobb,  a.  S32. 

[I.  Zi.  B.,  18  AIL,  848 

8.68. 

Bet  Ewun  FaoM  Cnsrovi. 

[L  K  B., llHad., 441. «ea 

K.  L.  B.,  87  Oakb,  868 

4  C.  W.  IT.,  868 

-—■-81  (187^    a.    184;    186140^. 
«), 

Set  DiUimOH  OV  AOODSBD  B7  FOUCB. 

IlW.B^Cr^S 
8»i  SioAPB  TBOM  CcrgroDT. 

[I.L.B^8A11.,1W 


5«a  PouoB  iHdniBT 

.    SIT.W, 

875 

Sea  WBotiQwtrL  DniEKTiotr. 

P»W.  B„  Or 

88 

u.  75.  78. 

See  Pmsal  Codb,  >.  1S6. 

[L  L.  B^  as  Oidtv,  888 
I.I>.B,a4Cala,8BO 

icw.zr^isA 

— - — M.  TI.ptM.  ia878»a.  181;  1861-6ek 


,yGoo<^lc 


1l 


(    1917    ) 


DI0S8T  09  CASKS. 


(    1918    ) 


OBIlIINAI>  FBOOKDUILB  COSBB  (ACT 
T  or  1686:  ACT  X  OV  1688:  ACT  X 
OV  1873:  ACTS  XXV  Of  1861  AHI> 
Tm  or  laeB)-c<mHm»td. 

8.80. 

5w  Bstun  xxoM  CcflTOm. 

{I.I..B,9aOalo.,T48 

8C.W.ir,741 

L  U  &,  37  Calo,  880 

W.80,  KL 

Set  PmuL  CoDK  ■■  186. 

rLI..IL,fi8CalaL,88e 

I.Ii.B.,84CaIa.,3aO 

1  O.  W.  TS^  IM 

B-BL 

Sm    WimsB— CuMnuii     Cun— Sitk- 
KOHisa  Wimifsn. 

[I.Zi.S^a4CBlix,8B0 
I  O.  W.  IT.,  164 
a.  88. 

St»      WlBSABT      or      AKRIST — CBIHIiriC 

Cubs     I.  It  B.,  80  Mad.,  SSB,  467 
[L  Ii.  Bq  90  All,  124 


CBXlGZrAZi  FBOOKDUKB  CODBB  (AOP 
T  or  XB86:  AOT  X  Or  1883:  ACT  X 
or  1B7B:  ACTS  XXT   Or  1861   AHI> 

vm  or  ise8)-«»<.mwrf. 

■■.  06,  87  0878,  B.  868  ;  1861-6^ 

a.  U4)  to  B.  106. 


paliet. — Crimiiui  Procedura  Code,  ■■  lOt,  doe*  not 
jnrtify  the  view  that  tiie  perponi  called  apoD  to 
nitiuH  a  Maroh  are  to  b«  lelceted  b;  aay  p<non 
other  tban  tfaa  offica-  ocmdacttiiR  the  uarch.  QuuM- 
£icmai  ».  Baku  .    I.  i:..B.,fil][ad.,S8 

a.  106  (1873,  B.  489),  b.  107  (1878, 

a.  461;  1861-e8.  b.  383^  bb.  108.  100,  UO 
0873.  ea.  606,  606),  bb.  Ul,  118  0878. 
B.  408),  aa.  118-188  087S,  a.  616).  a.  ISS 
0878.  aa.  480,  498,  607;  1881-69.  aa.  800|, 


Bte  Caub  uxDiB  BaooanzAKoi  lo  xsxe 

FUOB. 

iffM  Casm   uxdbb  Bxnnmr  vob   Good 
Bbkatiodk. 

BB.  107. 119. 


aa.87.  88,  88  0873,  aa.  171.  179, 

178  i  1861-60,  aa.  183,  184,  186). 

Stt  CuBi  worn  ABgooimuia  OnRXsn 


Bt*       KMUTBITB,      JuKIflSIOTIOK      o»— 

Wbbsuwjji  or  Cabrb. 

[I.  L.  a.,  8  Oalo.,  851 


—  a.  00  0879,  a.  868;  1861-6%  a.  188X 
Bm  Pkul  Codm.  b.  186. 

^  KB.,  94  0100.,  890 
1  C.  W.  N.,  164 


a.  03    (Fzaatdanor    KaglatiAto'B 

Aot.  1877,  fl.  194}. 

iSm  COMPiiiiirT— Dinraau  ta  Coxrhtxer 
— BnsoT  oiDiamBijuw 

[I. LB.,  6  0018,688 

BB.8440. 

i9»  IsaPBCHOX   OS  OoonasTB— Cbju- 
XAb  CAa». 

[L  K  B.,  15  Calo.  100 
L  I..  B.,  10  Ckle..  la 


S»  CoitemkTioji—CaTtianj.  CutB—To 

ACOUBID  ox  DUUMAI.  or  COXTUDR. 

II.  Zi.  B.,  IS  AIL,  W6 


(I.  I..  K,  1  Allq  686 

B.U4. 

Stc  PtNU  CODl,  B.  S88. 

[L  I..  B.,  IiB  AU.  948 


Aw  BnDnrai— Ckthduk  Cu>»— Cku- 
Acns. 

(L  I..  B.,  88  0«lc  691 

BB.  117, 118. 

Ste  CuuTAL  FsooBBDorafl, 

[I,  Zi.  Bq  8  AIL,  458 

88.118,138. 

Sn  BxiBBEirai  lo  Hiea  Covvr — Cbiu- 
aurCisss. 

[L  L.  B.,  38  CaIo.,  840 
-^B.1S8. 
6a*  AniAL  IM  CBunsAi^  Cabbb— Cuia. 
HU  FKOCiDDsa  Codb. 

[I.I«.B..9  0ala.8TO 


lizcdbyGoOt^Ic 


(    ISIB    ) 


D1GX8T  OF  CASES. 


( 


) 


OBtHIKAI.  FROCSDUB3E  OODS8  (ACT 
V  OF  IBM:  ACT  X  OF  1883:  ACT  X 
OF  M7a;  ACTS  XXT  OF  1801  AITD 

Tin  OF  laeot—ooatiuKtd. 
1. 1*7  (lera,  ■.  4aoy. 

Ste  UirUTTCL  ABBimii>. 

[I.  I-  B.,  7  Bom.,  42 

-a.  188  <18T1,   a.    fiSl  :    186168, 


&ff  Jddiouk  OmoBM,  Luacjrr  or. 

[I  Bom.,  407 
4  Bom.,  A.  O..  160 


61Cftd.,84e 
*  8^X5,87 


Sm  Jvwr—JvMt  ciTDKB  NciiuiOB  Sic- 
non  o*  Cmihifal  PBocinrBi  Code. 
[I.  L.  B.,  16  AIL,  168 

^s.188. 

St*  DmuunnT  Dbcbi*.  Snr  rok— 
Omniia  o*  Cunihal  Cofbts. 

[6  B.  LB.  648 
I.  Ih  B.,  17  Bom.,  988 

Bm  PavAL  CoDi,  b.  188. 

|10  C.  1,.  B.,  188 

IS  C.  L.  B..  881 

1. 1..  B.,  18  All..  677 

1. 1..  B..  18  Oalo„  8 

I.L.B.,iaMad.,476 


_   ■.187. 

Sm  Dboubaiobt  Dbobib,  Boit  to%— 

DKOUJUTIOir  0*  TtTIiB. 

(I.  I..  B.,  15  Cale.,  480 

«.140. 

jSm  Fbbal  Ctam,  ■.  188. 

[X  X^  B.,  18  AIL,  S77 

—  1. 144  0878,8. 618;  1861-68,  M.  81^ 

SmPirb  .  .    7W.B,Or.,87 

Bm  JimtciAL  OrpicBRB,  Li>bilit<  or. 
[4B.Ij.  B,  A.  G..87:  ISW.  B^IS 
7  B.  I>.  B.,  448 :  16  W.  B.,  68 


oBncnrAi,  FRocEDcrBa  codbs  (Acv 

V  OF  1888:  AOT  X  OP  1888:  AOT  X 
OF  187S:   ACT8   XXT  OF  1881   AITD 

vm  OF  imo)-co»nintd. 

Stt    Jmiiraonox    o*   Citil    Corar — 

FdBLIcWaI*,  OBBTBVtTnON  O* 

[LIj.B.,8Oal0.,a0 


FawBM  aw  Kaoibtbatis. 

[I.Z,.B.,1TA1L,485 

£M    Camm      mmxH    IfiruAKOi — tJ»BK 
CtaMivAX.PvK3WouvM  Com. 

r9*a  HvuuiOB—PcrBuo  Koiiavoi  vbukb 

PiBAlCODM. 

{LIhB.,8AlL,8g 

Ste     Ktirtwiov—CKaavu.    Cabw— Jii»- 
Caiu. 
[LXk&,181fwl..401 

FrooeedinK  nndar— 

Stt  BAMono*  »»  Pbo»»out«w— PowBB 

TO  OBAira  8AMOTI0B. 

p.I.B..181Cad.,18 

Am   SWPMlBTBiroilKIB   o»     HIQB    Cddbt 

—Chashb  Aot,  1.  16-Cbiiuwai.  Cams. 

r81  W.  B.,  Cr.,  80 

8SW.B.,Or.,S4,7a 

S8  W.  B..  Cr.,  8« 

94W.B.,SO 

I.  It.  B.,  8  Coio.,  S98 

t.  Ih  B.,  8  Oal&,  S80 

X.  Ik  B..  16  OblIo.,  80 

B.    146   a»Ta,  ^  680;    1861-68, 

I.  »18). 

Stt  BiHoa  0*  Haoibisatm. 

[I.  L.  B.,  8  Colo..  754 


See  LtBitATioii  Aot,  18T7,  AW.  47  (IRW. 

1.  1,  CL.  7)         .         .    8  W.  E.,  400 

[8  W.  B.,  480 

8  IT.  W.,  171 

6C.I-B»88 

L  I*  E,  6  OalOL,  708 

LI,.B.,19Cftlci.,64e 

I.  L.  B.,  98  Calo:,  781 


. a.   146    (1879,  a.    681;    1881-88, 

•.818). 

Stt  DAXAOBa— BBUomrBB*  oT  Damasu, 
[L  li.  B.,  6  MM.,  488 


Set  LiMiTAtioir    AcT    (1877,     ASS.    47 ; 

1871,  A»T.  46)-  7  N.  v..  SB 

[I  L.  B..  90  AH,  190 


lizcdbyGoOt^Ic 


f    »M    > 


Biom  or  cisss. 


(  I9sa  y 


CfiOnVAZ.  PBOCEDDBB  OODXB  CACn? 

,    T  or  IBeS:   ACT  X  or  laSS:  ACT  X 

OrjSlS:   AOTO  ZXV   OT   1861  AETD 

vm  or  ise9)-Mm<iMw<i. 

<Sm  Cuas  usDZK  PoMUsioir,  Oisix  or 

ConOKAb  COTKE   AS  Tft— Aim»n»nCTT 

or  Fbofbxtt. 
fiM  PouEBsioM,    Oboxb    SI'    Cxtimcu, 
CbirBT    u   To—irtcaiini   <n  Hxuk- 
n^TK  AS  to  FoaitssioM. 

[I  X«  B^  Sfl  Caltv,  S87 

L  Ik  B..  18  Hftd.,  41 

SCW.Zr.,  899 

. u.   1*7    OBTS,    s.  MBi    1881-69, 

•■Bsegi 

Am  Einimn       I.  li.  B^  SB  C»lo,  B5 
iSr*  Oirus  aw  Pxoof— -BjuaKBimi. 

[SI  W.  B.,  140 

L  C  XL,  11  Calo.,  03 

S  C.  I^  B^  688 

jSm  Casib  mrmv  FoasHSion,  Obdkb  of 

CUkikai  Coni  AS  to^Dikputu  u 

TO  BisRT  or  Wat,  Wtata,  Dhb,  btd. 

■.  1«8  (187%  B.  888); 


St*  Ca«h  m>o  FMninoN,  Oxsbb  o* 
Cbucmal   Coubs  ab   sd— Local  Ih- 

.  I5B  nd   158(187^  m.  108. 


UO;  188149,  a.  18^ 

8m  Ofium  Am,  1.  9. 

[1.  L.  B^  B4.Cftla,  691 
fiw  Pbuoi  ivariBi, 
p  K-Ik  BvB.ir,e:l» W..B,  Cr.,  4ff 

ai.  158. 187, 189 (1879,  w.  11^  UBi 

n8S«9,  a.  180). 

jSw  PsiTAn  DHnacB,  Bishi  ov. 

■.16X 

8m  AocnrnD  FraBov,  Rtawi  or. 

[£  Xb  B.,  SCTKad.,  189 
$M  KmiiKOK  An,  •.  ft. 

EL  Ik  B..  80  MmI^  188 

S«  BnSBirOB—CUmAL.  (USBS--teATB' 

■mras  TO  PoucB  Ornoiu. 

[8  c.  w.  w,  7oa 
i.Xhiu,saBom..soe 

■.  180  (1078,  B.  US). 

iS^  Faub  Smmrci— OxmsALLT. 

PU  L  B.,  7  Cftlo.,  Ifil  1^8  a  Ik  B.,  SCO 

fix  FOLICB  Ir^DOR. 

[LL.B.,7M:ad,aT4. 
8t§     WiTBMi — CaiNDTAii    Casbs — Sim- 
Koxan  WirrBBui. 

iEI,>B^B4Ckle;,SS0 
iaw.N.,151   < 


CBHEINAI,  PBOCIED'tTItB  CODES  (A(7IF 
V  Ol"  1888:  AC?r  X  OF  1883:  ACT  X 
Qg  1878:-  ACTS  XXV  OF  1861  AWD 
VttI  01*  1806^— DoafiMwcI. 

B.  191  (1878,  SB.  lie,  Ufl). 

<Su  AoonuD  Fxbboit;  'Biawrot. 

n:  Ik  B.,  19  Had.,  1« 

XlkB.,18' AIL,  8809 

3tt     Falbb    XriDnroi— Coitfbadiotort 

BrARmrr       L  Ik  B.,  16  Calo.,  84» 

<5e«  Faui  Et  lUBima— Gb»»raiiLT. 

[LIj.B...BBoid.,IU:9 

I.  Ik  B.,  7  Calc,  lal 

I.  Z..  B.,  le  AIL.  11 

I.  Ik  B.,  as  Kwl,  844 

Bs.  161,  lea  (187%  B.  110), 


Sea  CoirpiBBioir— eoimsBTDRS  to  Ha«- 
uruTx        .     X.  Ik  B,  aa  Oato.  6a 
B.  188. 

Sm     Coifrassior~CoBTEBsioxa     nron 

TTOAT  OS  PSBBBIJKl. 

[LIkB^B>OaLla.77S 


-  B.  164  (187%  «.  188). 


St  Falsi  Emmrax. 

[I.  Ik  B.,  16  Kad,  491 
XIkB,99AlI,UC 

L    FotB»r     of     MaffiatraU— 

Slattme*t  of  parton  apptariuff  at  Kil»ttt.-~S.  122 
of  tin  Cod«  of  CriininAl  Prooednra  (Act  X  of  1873) 
Bntboriiei  k  MAgiitnte  to  T«cord  tiie  itatement  of  » 
penon  who  appmt  before  faim  u  a  witneai,  u  well 
M  Hie  oonftMibii  of  a  ptrioo  Bccnaed  of  an  offsncs. 
EXraiBB  V.  Haua  '    .       I.  Ik  B.,  KBom.,  648 


ttalemtmt—Tn^    Code, 
Penal  Coda  doei  notapplj  to  it 
Uu»  uctum.    Emfsbbs  s.  Ssauf a 

|^IkB,4BonL.,l& 


j9m  Orrax  Acr,  b.  9 

[L  Ik  B.,  94  Cal&,  rai 
B.   167   0879,   a.   124;   1861-68, 


Se»  DrawTiOH  o»  Aoottns  bt  Policb. 

n  W.  B,  Cr.,  B 
Z.  Ik  B.,  U  KmL,  98 
I.  Ik  IL,  9S  BoDL,  S3 
See  Escm  nov  Cvstodx. 

[II<.B.,6A1L,198 


i,zcdbyGoo<^Ie 


(  19a  ) 


mOBST  OF  CASES. 


( 


} 


CBUaSAl.  PBOCBDUBB  CODES  <AGT 
V  OF  1898:  AOT  X  OF  ISBS:  ACT  X 
OV   187S:  ACTS  XXV   OF  1891  AS1> 

VUl  or  ISO&i-voali^yed. 

Set  Enxonoi— CsntnTAi.  Casbii — Statb- 

MUIB  TO  POUOB-OPFIOBI, 

[L  U  B.,  18  AIL,  800 
iSm  FoUd  IiQirixr  .  8  If.  W.,  S76 
8m  Whox qtdx  Darnncnr. 

[19  W.  H.,  Cr..  88 

■■.  188, 170  aS78,  •,  198). 

8m  Aoovbsd  FsBsoit,  BioEC  t>p. 

[I.  U IL,  ao  Hod.,  188 
r^M  EnsBHOi  Adt,  b.  74. 

[I.Ii.B4S01Cad^lS8 

AM    MAsnnun,    ^raiinicnoa    ow— 
Ponxa  m  HAaaaatums. 

[10  Bom.,  70 

n.  108, 17^  para.  S  08^72,  B.l£ei 

188188,  a.  1C4). 

.8m  Erntanoi-  Cbimikii.  Cuu  -  Poliob 
BmiKfOi,  DiABiBi,  PmiB,  sto. 

re  W.  B,  Cr,  8T 


..Or.,  as 


I.17B. 


Sit  Acocan>  Pbbcor,  Koht  op. 

[I.  Ii.  B.,  18  AIL.  880 
I.  L.  B.,  19  Had.,  14 

See  Evtubxcs— Cbdrfai.  CAtH— Staxk- 

Hlim  T«  POLIOE-OVnCSRB. 

[li  L.  Bh  16  CkIo.,  610,  819  nota 
I.  L.  B.,  20  Calo.,  648 

xuB.,  lOAiL^aeo 

-S.178. 


Sea  AooniD  PSBaOK,  B»BT  op. 

[L  II  B^  SO  Had.,  180 

Ste  Bm>UKS  Aci,  B.  74. 

(Z.  LB.,  SO  Had..  188 

■ a^     178     0673,    a.     tKy-Sng^rf 

i»lo  eaiui  of  daatk^Stport  ^g  Magittrali— Judi- 
cial proeetdxng—Fover  of  Sigh  Comrt  ntudar  t,  896, 
Criminal  Froeedmrt  Code—Cortnut'i  injimrt. — 
Wliere  the  Mutftrate  of  k  dlTiiion  haM  an  eoqnirji 
imdcr  *.  18E  of  the  Crimiiutl  Procedure  Cods,  into  the 
canM  at  tha  death  of  a. person  foand.dead  nndai 
•ai^tioui  ciicnmaUnce*,  and,  without  maUng  a 
•peeifie  duuvo  agaiiut  any  pema,  drew  up  a  report 
■mbodj'iQg  IbB  reiolt  of  hu  coqiiii;,  and  unt  tho 
report  to  the  Magistrate  of  the  diitrict,  and  aab- 
■e^nontlf  proeeadingi  were  t^kat  aguiiat  one  of  the 
witueMea,  which  altimatelyreaalted  in  an  atqnitta],— 
Held  b;  the  High  Conrt  that,  there  betog  nothing 
in  the  lani^age  of  i.  1S5  requiring  the  llagiitrate 
holding  inch  an  enqniry  either  to  malce  a  report  or  to 
come  to  a  finding,  the  report  actnall;  sent  oonld  oot 
be  conndered  ai  part  of  a  jndicial  procee^g,  and 
that  therefore  tho  Hifth  Court  bad  no  power  to  eend 
for  it  nnder  a.  296  of  the  Criminal  Praeodnre  Code. 
No  analogy  eiilta  between  a  Coroner'a  inqneat  and  tn 
enquiry  into  the  nnse  of  d(«th  nnder  the  Crioiiiiftl 


CBncnrAi.  froobdttbb  codxb  (aoif 

T  OT  1888:  AOT  X  OF  188B:  ACT  X 
OF  laTSj  ACTS  XXT  OF.  1881  AlTD 
Vm  OF  1868>— omritrawA 

Proeednre  Coda.  Iv  thb  luma  op  Tboiioxbo- 
BATB  Bawi3  .  I.  Ih  B..  8  QilOv  74S 
■.  177  (167S^  B.  6^ 

Eae  UunwwixoM,  Obdib'  op  Cantaa 

COVKT  AB  TO. 

[I.  It.  B.,  94  Calo.,  888 
1  O.  W.  IT,  677 
a.  1T8  OSmt.  >.  88)1 

Btt  Cbhuval  pBoCBBsoraa. 

[I.t..B.,8AlL.9SS 
Be*    Tbajtbpbb    op    CBumiiJi    Caib— 
QkiraKAii  CissB. 

[L  1^  B,  10  Oalii.,  648 

a.  179. 

Bee  JcBimionoR  OP  CBmsu  Oouxr— 
OpranoBi  oowiatTKD  ovlt  pabtlt  tw 

OKB    DiSTBIOT CBimVAL    BKIAOH    O* 

TBtrn     .         .     I.  L.  &.  18  AIL,  lU 
a.  180  (1872,  a.  68;  1861-88,  B«.  81, 


Sn  JmiBSKfoox  or  CbuIihal  Codbt— 

OPPBNCIB  COmOTTBH    OVLY  pabilt  im 

om  DuTBim — Diootn. 

[I.  Zh  B,  8  AIL.  6B8 
Bet  JiTXiBDiCTioir  op  Cbikixaii  Coitbt — 
OvpxnoM  coMMima  ovlt  PABTbi  ix 
OKB  DIBTSIOI— EiIiUPmr». 

[Z.I^Bql8AIl,8M> 
Bti  Jtrntjuaram  cp  Cbhobal  Cosbt — 
OnsiroBB  ooMKonii  oxlz  pabtlt  nr 
oitb  DiBnicn— BBOBivno  Siouit  Pbo- 
pbbtx    .  .4  Bonu,  Cr.,  88 

See  JrBUDKRioK  c»  CBumuii  C<wbt— 
OmnraBB  ooKKmiD  oitly  pabti:i  ik 
obb  DiiYBiot— Thbtt. 

[L  Z..  B.,  a  Oale..  807 
a.  188  (1879,  s.  67). 

rSe*  JiTBIBMOnOR  OP  Cbuomil  Covb^- 

OsmiBAL  JtBiBDicnmr. 

n.  Ik  B..  18  Calo.,  867 

I.  Ii.  B.,  9S  Calo.  868 

9  a  W.  IT.,  677 

iSm  JoBUtiTOTioir  OP  Cbuqhu  Coim— 

ORmtOBS  OOKKITTBII  SUBDia  JotTBXBT. 

[IS  B  I..  B.,  Ap.,  4 
96  W.  B,  Cr.,  4S 

See  JTrBiBDIOTTOK  OP  Cbuqkal  Cocbt— 
Oppbhois  commwD  otrti  pabtly  ih 

OBB  DlBTBICT—DAOatrr. 

[I.  L.  B.,  1  Bom.,  50 
See  JusiertcnoN  op  CsmiirAi.  Codbt— 
Opvbeicbs  ctmvmia)  obi.t  pabtlt  i* 
OKB  Dismicv— Thbpt, 

[I.  I..  B,  1  Had.,  171 


lizcdbyGoOt^Ic 


DIGEST  OF  CASKS. 


<    UZ6    ) 


CBDIZNAI.  PBOCSDUBB  OOBBB  (ACT 
T  OT  1898t  ACT  X  OS*  1889:  ACT  X 
OTISTS :  ACTO  XXV  OF  1801  AETD 
Vm  OF  1868>— 4i>*A'>HMii. 


wordi  "local  am"  nied  in  «.  183  only  ftpplj  to  k 
"locsl  ««»"  ovor  wWch  the  Crlminil  Procednta 
Coda  appltea.  and  not  to  a  local  area  in  a  foreigii 
oomlbrs  or  la  other  portJou  of  the  Britdah  Empico  to 
wUdk  the  Code  bM  no  application  t  and  limilarl; 
I,  681  mlf  rafgrt  to  diatrieti,  diTinona.  (ab-diviaion^ 
and  local  areai  goTamed  bj  the  Code  of  Crimioal 
FtDcedore.  lit  tee  lunnB  o*  BiOHmunnni  Dab8 
«.  BHvaanr  Piku.  Ib  iki  xittib  o>  Biohit&i- 
nm>  Diet  o,  Dvkku  Jaiu 

[L  I-  B.,  16  C&lQ.,  867 

S.  "XoeaZarao,"  (Moat)^  q^. 

—The  upteMlni  "  loal  area "  indndei,  and  wai 
iotended  to  Inclade,  a  "diitricL"  PrHixmo 
Nasub  Bawi  p.  Sak  Saxw  Bot 

[L I^  IL,  26  Calo.,  8S8 
acW.  11,677 

8.  Offmtet  ptmitiabU  hy  lav 

— Jmritiittio»afMagitlrate—Cnmiiial  Proaedmn 
Codt,  t.  Jtf.~S.  ISa  relatea  onl;  to  cmm  of 
dftencea  which  ve  puaiihable  by  law.  A  ease  nnder 
a.  14f[  at  the  Code  U  not  a  cbm  relating  to  an  offence. 
HuBBrUHUE  KA&iur  Sijiaa  e.  B^jauio  Dabs 

[S  C.  W.  TS»  148 

. ■•  186  (187^  B.  89). 

<8m  JmiaDicnnoir  cw  CBUfiiriz  Coitbv — 

ORBBOH     OOMlCFITEtl    OHLT    lASTIX  DT 

om    DiaiBioi — CamnriJ^  Bbiacb    <._ 

T>vn  .T,  T.    B,  Ifl  ATI.  Ill 

Bm    TBiirenB    o*     Canasiit    Cui~ 
Qmovxd  vob  TBaBBFiB. 

[SSW.  B,Or,e 

f.  186  <187fl,  ■.  187). 

Sm    Wabukt    oi     Abbb«t— Cbtxiha£ 
Cum       .        .  I.  Ih  IL,  1  Bom.,  840 

a.  18a 

Bf  Juxmionoa  uw  Cbdoval  Cocbv— 
Qanauii  JvxnMonoN. 

[L  I..  B.,  13  Had.,  438 

B§»  JDXUDIonoB    OF    Canastl.  Cocar 

— Katitb  Ivdub  Scbjiotb. 

[L  I..  B.,  16  Bom,  178 

Sm  JuKUDionov  o*  Cbd(iita£  Codbt — 

Otfbkobs     ooKUms    omx    pixtlx 


CBtHHTAI.  FBOOHDUSB  COSB8  (ACT 
V  OF.  1888:  ACT  X  OF  1889:  ACT  X 
OF  1873:  ACTB  XXV  OF  1861  AETD 
vm  OF  1868)— oDNJiiMui. 

a.  190. 

See  CoKrunrr — IsanTrrion    ow    Cov- 

PUIHT    AXB  MBOBaUBT  PBIUmBABIia. 

Jl.  I..  B^  21  AIL,  108 
£  Ij.B.,2aiIad,14a 
I.ZbB.,S6Cala.,78e 
8  O.  W,  IS.,  66,  481 
4  a  W.  IT.,  867, 660 

B.ieL 

Ste    CoireiiiHT— iBBrmmoir    at   Coii- 

PlAnre   AXD  VBOEBRABX  PBBLIinirABUB. 

[L  Z,.  B.,  IS  Calo.,  SS4 

1. 1..  B.,  14  Calfl.,  707 

L  L.  B.,  18  AIL,  466 

L  L.  B.,  SI  AIL,  108 

Xl4.B.,2aiIacL,148 

J.lt.B^  SeCMc. 786 : 8  O.  W. IS., 66,  491 


L  Ii.  B.,  IB  Bom.,  106 
^  I..  B.,  84  Bom..  S87 
8$t  JirBTiDianoir  or  Cbuokll  Cottbt^ 

OnRSOBB      OOHKITTBII       Oiax      FlSTliY 

IS  on  DuTBioi— CBnmrAii  Bbbaoh 
or  Tbdbt  .  Z.  Zb  B.,  18  Bonu,  147 
Sm  JoBUDioiicaf  or  Cbduicax  Cofbi — 
Omaoifl  oovxnrflD  aims  rtMVhi 
a  onDmsiOF— KisNAFnirci. 

IX.  I..  B.,  18  AIL,  108 


I  FuBB  Ckabob. 

[I.  I..  B.,  14  Oalo., 
K.  Ih  B,  18  Bom. 


61 


Sm    Uaoutbatb,     Jdbibsiotidh     aw — 

POWBBB    0>    KAOmBATBB. 

[L  I,.  B..  18  AIL.  84« 
I.  Zh  B,  sa  Had.,  148 
XIbB..aeOaIaL,788:SO.  W.  Zr.,  4S1 
1. 1..  B,  81  AIL,  108 
I.  lb  B.  88  Kad.,  148 

n.  181. 188  (187%  a.  149: 1861-60, 


B«e  ConMitusT. 

[LUB,  10BoiiL,84(> 
L  I..  BI,  96  Calo,  888 
X  I- B,  14  Had.,  878 

Set  CoMPUiOT— brsTTTtmox   op    Com- 

Funrr      um      hioibbibt      Pbbliiii* 

KABIB8.  .  8  W.  B.,  Gt.,  8 

[U  W.  B,  Or,  1 

18  W.  B.  Or.,  4 

1  C.  !„  B,  (S8 

6  B.1,.  B.,  974 :  18  W.  IL,  Or,  57 

4  B.  Ih  B.,  Ap.,  1: 18  W.  B,  Or,  1 

L  L.  B,  14  Mad,  879 

L  K  B,  18  AIL.  486 

Z.  Zi.  B,  96  Cal&,  888 


Set  Buronoa    km  PaosBCCrioit — Nom- 
GOmUABCi  viTJi  Sakoiiob. 

[L  Ik  B,  4  Cal&,  71S 

See     WiMAlfT    OF     AMBM— CBnHBil 

Cabbs  .        .    16  W.  B,  Gt.,  60 

teB0SL,Cr„US 
4B.  L.  E.,  Ap.,  1 
8  1}  X 


lizcdbyGoOt^Ic 


r    1937    ) 


DIOESI  OF  CAS2^ 


(    1928    ) 


trnxamHAi.  pbocedubs  codes  (Act 

V  OF  IBSG;  ACT  X  OF  1683:  ACT  X 
OF  1878:  ACTS  SLXT  OF  1861  A27D 
Vm  OF  lB99}-<n»iiinMd. 

B.  182  (1879,  ■.   «4 ;    1881-68,  ■. 


9T8). 


Bet     HaoutV'TI,    JusiaDioriOR    ot— 

F9WIKI  01  HASUnUTBB. 

[21f.W,ai.401 

e  Kod..  Ap.,  41 

7  Had.,  Ap.,  9 

1  n.  W^  Ed.  1878,  S06 

4  Mod..  Ap..  40 

8ir.\^ias 

S  Bom.,  Or..  68 

4  C.W.  17,821 

L  I^  R,  27  Oalc  788 

Set     MAOiaTB»TB,      JOBIBDlomoM       OT— 

EanaBKOB  ay  otbib  WioiHTBitiB. 

[I.  I,.  B.,  4  Au.,  see 

See    Maoibtbitb,      Jubisdiotioii    at— 

BrUlUJt  AoTg—CtTTLK  TBBSPAIg  AfTT. 

[X.  I..  B.,  98  Cftla,  800,  442 
&«   POBSiiiioN,   Obdbs   of   Cbikihal 

COUBT      AB    TO— TBAMMB      OB    WlTH- 
SKAWAl^  OF  PxOOEIDtNaB. 

[I.  I..  R,  98  Calc,  888 


a.  188    (187%    B.    981;   1881-68, 

».8fl8). 

£(■  SUSIOHS  JDDOB.  JnBIBSIOTtOK  OF. 

rW.  R.,  1884,  Or.,  8 
18  W.  E.,  Cp.,  17 
ieW.B.,Or,,48 
L  II  B.,  S  3Cad.,  801 
Z.  K  B.,  4  Calo.,  670 
XI..B.,aBom.,S6a 
1. 1-  B,  16  MkL.  868 
t  Iv  B,  ai  Oalc,  60 

a.  186  (1879,  m.  467,  468.  468, 

470 ;  1861-68,  BB.  168, 188, 170 ;  Prealdency 
ICKgiBUate'a  Act,  1877,  b.  41). 

Set  Apfbal  C  Ckixikai.  Cabis— Aots— 
pBBBDBirox  Haoihtbati'b  Act. 

[Z.  I,.  &,  9  Calc,  488 

Ste  APPBAt  ui  Ckuikal  Casbb— Cbiki- 

KAi.  Pboobuvbi  Codbb    6  TH.  W.,  194 

n.!..  B^ie  All.,61 

I.L.B.,98Bom..60 

See  CaiMnrih  PBOOaaDDtoa. 

pa  a  ii.  E.,  117 

Set  FAUIB  EnDIHOI—OBIIfBALLI. 

[W.  B.,  1864,  Cr.,  18 

I.  Ii.  R.,  88  Had.,  293 

fiM  Lm-ius  Fatbht,  HioaCoDBT.ct.  is. 

p.IhB.,17]Cad.,106 


OBimNAIi  FBOCBD1THB  CODB8  (ACT 
T  OF  1886:  ACTF  X  OF  1889:  ACT  X 
OF  1879;  ACTS  ZXV  OF  1881  AECD 
Vm  OF  1869)— ooii«fw»rf. 

Set  LtMRATtDv  Act,  1S77,  abt.  ITS. 

[I.  LB.,  10  All. 860 
Set    Masutbacb,    JcBiesiotiox     of — 
Fowxu  OF  Haohtbateb. 

[L  Ii.  B^  U  lUd^  131 
See  Mao-ibtbitb,  JvBiestonoir  of — Bb- 
fbsbnob  bi  OTimt  Maoibtbatis. 

[L  Ifa  B.,  18  Kad.,  461 
£**  Mauoiqcs  PsoBBotmo*. 

[I.  It.  B.,  8  AIL.  GO 

£m  .BrriBioK— Cbdhhai     Cabbs^Mu* 

CBLUMBOVa  Cabbb. 

[iUB.,  MOalo.,  780 

I.  L.  B,  90  Calc.  848 

L  I..  B,  16  AIL,  80 

I.  Ih  B.,  21  Mad.,  134 

See  Cabeb  UKOiiB  Sakdtioit  fob  Pbosb- 

See  Sbsbiokb  Juixie,  JtrBiBDKmoir  or. 

[LlbB.,  UOftlo.,  766 
I.  Ik  B.,  98  Bom,  60 
1. 1..  B.,  as  Mad.,  906 

B.    197  (187%   a.    488;   1861-68. 

B.  167 :  Frealdsncr  MjkgiBtntttt'B  Ant,  1877, 
s.  88). 

Set  Falsi  Chabsi. 

[L  L.  B.,  18  Bom,  61 
See    HiOB    CorBT,    Jdbudictiok    of— 

BOKBAT— Ckl  H  IHAt. 

{X.  Ik  B.,  8  Bom,  988 

See     Bbtibbkcb     «>     HifiBt     ConxT— 

CKIXIHAL   CiUBB. 

(X  K  B,  16  KwL,  88 


IxAlio  ee  _ _...       

kari.—B.V&  ot  the  Code  of  CriminAl  Piocedon 
•itendi  to  all  Acta  oateiuibl;  done  by  a  public  Miraiit, 
iji,,  to  acti  which  wonld  hAve  no  special  rigniflcAtico 
ozcept  u  Acta  done  by  t,  pnbllc  terrMt ;  therefore, 
%  nuhalkAii  chkiged  with  fabricatinR  the  pneeed- 
ingi  of  »  CAie  decided  before  hiiuelf  Mold  not  be 
tried  on  tb»t  charge  excriA  with  the  wurtion 
■pecified  in  that  HctioTt.  Fan.  1  of  B..M6,  which 
mentioiu  a  tanctioii  by  OoTemment  or  itj  depnty, 
U  intended  to  ,  apply,  at  leait  cMeAy,  to  the 
caMB  of  pereoTU  specially  reaponrible  to  Govmunent, 
sncb  BI  acconntuitB  who  have  fauled  in  th^r 
duty  i  and  pnm.  2,  which  Bpe»k«  of  sanctioa  by 
Go'erament  alone,  to  penooa  profeiunf;  to  elvciie 
certain  aothorltv,  and  wltli  that  pretext  didng  ao  act 
which  ii  impeached  by  a  Babjed.  oa  tbe  gniand  of  ibi 
being  wholly  unwarranted,  or  of  an  eioiw  or  tmprtH 
priety  of  eome  kind.  A  niAhalhaii  MW  within  the 
cUu  of  public  (arvBiitB  conttmpltUd  in  pw»,   1 


iizoabyGoo(^Ie 


t    !S»    > 


)>tOB8t  01?  CASfiS. 


(    1»30    ) 


(JbtHHTAIi  FBOCBDUBS  CODES  (ACT 

T  or  1888:  ACT  X  Ol'  1682;  ACT  X 

OF  1678;   ACTS  XXV  OV    1861   AlTD 

Vltl  Of  la69t—eonliitKt<L 

ttl  ■.  406  I  ft  nnetion   tor  bli  proHontion  by  the 

bUtrict    Hagutnte    U,    thentan,    nifflciaiit.     Sn- 

PBIIfl  e.  LCKMIUK  SUCKi«UC 

[X.  L.  &,  9  Bom,  481 

S.18& 

iSm  Coxpl&ixi    IvsTHunuv    01    CoH- 

HuaT.  RO.       .  1. 1..  B.,  10  AIL,  80 

[L  U  B,  14  Kad,  S78 

I.IhB,S3C»la,88a 

■ —  B.  189  (IdTS.  s.  47^ 

Am  AsniTUY  .  94  W.  A.,  Cr,  18 

[L  Ik  B^  6  All,  238 

a.  900  <187a,  aa.  44, 144 )  1861-89. 

1.97^ 

Se»    Cdkpuwt— Dinaa&u.    ov    Cov 

FLAUTT— FOWIB    OV,     AlTD      PBBLnONA* 

BI>8  TO,  DUXUBU;. 

[9  B.  U  B.,  a.  XT,  6  :  ICV.  B^  Cr,  48 

id^  Ap..81 


I.  L.  B,  14  Calc,  i41 


iSm    CoHTum    TKisimroif    oi    Co«. 

ruiKT,  KTO.      .  I.  L.  B^  10  AIL,  39 

[L  U  B.,  18  AU..  991 

8  C.  W.  N.,  17 

Ste   CoKTunrr— FowBK   id   khib   W 

EUBOKSIBAII  OniCBBB. 

[8  B.  Ik  B^  A.  Cr.,  87 

8  B.  I..  B,,  19 

8  R  Zh  a,  !■.  B.,  146 


a.  809   0879,   a.  146;  1861-68, 

S.180). 

iSm  Cohtuikt — DuMiBUb  m  Cut* 
vuun-PowBR  or,  uta  Vbeuximx- 
stu  to,  DiBMieaAS. 

[L  L.  B^  14  Calo,  141 

&*   CovraAntT — iHBTiTimon   av   Cox- 

FUUT  4jn>  XIOMIAST  PBBUXIIUXiaB. 

rai  W.  B.,  Cr,  44 

Z.  Ik  B.,  IS  Calo.,  884 

law.  K..  17 

Ste    COVTLUMT— Pons    TO    BBIB    >0 

Sino&vuiAti  OmcBRfl. 

CL  Ih  B,  9  ICaO.  989 

XIi.B„UBoiii,161 

I.  lb  IL.  90  Mad.,  387 

4  C.  W.  W.,  806 

Set  HiamBAn,  Juauntciioir  cv— 
Olin&Ui  JuwamcTtov. 

rLL.  R.,  l4C«le.,  167 
4  C.  W.  Zr.,  804 


OBOairAIi  FBOdiDUBB  CODBB  (AOV 
V  or  1808:  ACT  X  Or  1883:  ACT  Z   , 
or  1879:  ACTS  XXV  Or    1861  ASD 

vlti  oir  i8e8)~c(»f>M>(i. 

Set  BOLIOC  iHqviKT. 

[9  B,  I,.  B.,  &  IT.,  8 1 10  W.  B.,  Cr^  49 

L  L.  R,  la  Bom.,  181 

Set  Wimas  -CKnmu^   datt — Bxak- 

DIAnoir  OF  WiTVBBBIS. 

i:LI..BHSt4  0a]a,ie7 


Set   CotiFciiKT— IsirmrrtOir   or   Cox* 

PLAurr  un>  Kunaauir  PBBLwnruitia. 

[L  L.  B.,  13  Oftlo.,  384 

I.  Ih  B.,  18  Bon..  800 

SGW.lT^n 

&«  Caiis  itKdbb  Coxrum-BiriTAL 

ov  comtlaiht, 
■Sm  Dbpajuttoh. 

[L  I..  &,  U  Bom.,  167 


I.  303,  904  (1879,  a.  14^ 


A«    Coxmart — DnuiHu    or    Cox* 
PLum-KmoT  o>  DuxisBui 

[M  W.  R,  Or.,  7S 
See     CoxpuDT — DumiBAL    ot    Cox- 

FUIHT — POWBK  or  AND  PBBLIXarABIIB 

TO  DlBKUBAL   .         .  4  C.  H  B~  684 

[9  R  Ih  R,  a  IT.,  6i  10  W.  R,  Or-  48 

10RI..B.,ApL,96 


-  a.  904  (1679,  a.  148). 


a.  906  (1878,  B.  148). 

Sea  Maqibtsati,  JtTSUDionoir  o>-~OaK< 

XITKIirF  TO  SiBSIOSB  CODftT. 

[I.  L.  R,  4  Bom.,  940 
Set  Haoibtbati,  JmiBDionoB  or— Fow- 
las  o>  ^AaisixATU. 

[L  Ik  R,  8  AIL.  477 

i.  908  (1879,  ai.  180,  867,  8681 

1361-89,  aa.  198, 307). 

See    CoxnAtHT— DiBKiitAE    of     Cov- 

PIiABTF  -  POWBB     Of     AMU     PXKLIKUIA- 
EtU  TO  DUKIBBAI. 

[16  W.  R,  Or.,  48 

See  HAaiSTBAVB,  JiTUIDitiTiov  of— Cox- 
KtrxniT  10  SsBitovB  Coitkt. 

[I.IkR.,30AlL.S84 


lizcdbyGoOgIc 


(  1«1  ) 


DIQEST  OF  CASES. 


(    1«B    ) 


CBnrorAL  FBOCEDUItB  CODES  (ACT 
V  OF  18&8:  ACT  X  OI"  1889:  ACT  X 
OJ   1878!  ACTS  XXV  OV    1861   AUB 

Tm  or  laeay—eowtinmsd. 

Set  WimSB— CuomrAS  Cabib— BxahI' 
HATiOK  ov  WimBBBa  -Cbosb-Exuiiit- 
AtioH  .  .  IB  W.  Bq  Or.,  fi8 

&«  WiTsws— CsnaxAii  CisiB— Sun- 
MOiDta  WmnaBiB. 

[4  B.  I..  K.  Ap^  1 

ss  w.  &,  ct.,  e 

Ll4.B^8AU.,S92 

I.  li.  B.,  4  Hod.,  sae 

a.SOe  087%  s.  188:  FroBldenor 

SEoglstrate'a  Aot,  1877,  i.  87). 
3««  DuoHAaaB  ov  Aoovbbd. 

[I.I>.IL,  SAIL,  181 
5»e  EzAicnuTioir  op  Aocdebd  Psbbob. 

[L  li.  R,  as  Ibd,  086 
£m  HAsiaraATB,  Jcsibdiotioh  oy— Com- 
irmum  xo  Sisbiohb  Codbt. 

[I.  I-  B,  6  AIL,  161 
L^B„IlBom.,87a 
jlea  KUIOIOUB  pBOBBaomnr. 

[L  I..  B.,  6  Bcm,  876 
Aw  WtmSB — CBUfiHAii  Cabu— Bzuoir- 

AII03  or  WlTHIBBBB  -  OBmOlXLT. 

CL  Zh  B,  6  Cftlc,  181: 4  C  It.  B.,  808 

».aio. 

'  Sae  Haoutbatb,  Jususioncnt  oi — Cou- 

mukutt  to  Sbbbiobb  Codzt. 

[L  L.  B,  U  Bom^  87a 

Stt   WiTXBBS— CBIIII1(A£    Casbb— Ezak- 

ai-Tifis   <n  WiTHBSBts— Cbobb-biah- 
DATioH         .  L  Ii.  B^  ai  Oalo.,  643 

«■.  aiO,  8U  (1878,  BB.  168,  800; 

1881-68,  a.  aST). 

Sea  WiTHBBB— Cbdhnal  Cabib— Sen- 
KOBma  WimigBBB. 

CB.  L.  B,  Ap,  1 
B.,18AU,S0a 

n.  aio.  aia. 

Stt  WiwriBB — Cbjhiiial  Cabbb— Ezax- 

IKATIOK  DV  WliniBBIB— QBimBAIOiT. 

[I.  L.  B.,  18  AIL.  880 

SB.  ai4,  SIB  (1878,  B.  leTX 

Bat  Cabbb  mroni  ComirrHBirT. 
a.    ai6    (187a,    B.    8D8;    1861-68, 

fl-aas). 

i8<«  Masibixatb,  JvsiSDtcnov  ov~Spb- 

OtAL  AOTB— WlTHISB       6  UiMl,  Ap.,  8 

Ste    Wimss— Cbiicibal    Cabis— Sdm- 

VDlmia  WlTRBBBBB. 


cbhonal  pboobiidbx  cosbs  (Acv 
v  of  1888;  act  x  of  1b8s:  act  3c 

OF  187S1  AOTB   XXT  OF   1881   ABn> 
Vm  OF  ^aOB)-conU^m>d. 

B.  BU  (187a,  a.  4S0),  aa.  ns,  SW. 

824,  886,  888  (187B,  b.  448),  a.  S87  (1878, 
a.  248),  a.  888  (187%  a.  44^  aa.  888,  aSO 
(I87B,  a.  460),  aa.  881  and  888. 
5m  Cabbb  iibiibb  CHAXftB. 


See  Pbikbxb  .    L  Zb  B.,  11  Oslo,  lOO 
aa.  881  uid  888. 


jSm  Onuroi  ULATDK 10  Doodmbbtb. 

[I.  lb  &,  88  ObI&.  sop 
80.W,S,4ia 


Sea  Vvumrj,  Abbbxblt. 

[L  I..  B,  88  Gala,  870 

a.  888  0878.  a.  46i). 

Baa  Ctaasa  V^otstmaat. 

n.i..B„is]iad^878 

l:.  I..  B.,  14  Oalo,.  188 
LZbB.,aoOalo,  B87 

ic.'W'.ir.,8s 

«  C.  W.  IT.,  666 

aa.  88%  884  (1878,  a.  488^  ud 

a.  886  0878,  a.  464). 

Sae  CmB  mfSBB  Jodtdib  ta  Cbjjmis. 
See  Cabbb  mniBB  Bktbvob — Cdkuuzitx 


B.  888  (1678,  a.  46^ 


See  CEABas—Fouf  at  Cbaboi— SPloiAi^ 

CABIB— SlOIINO. 

pL  L.  B,  81  Oalo.,  8Bfi 
^81    Famb    BTipBiroB— Cobtbadiotobt 

SXAIBKBNTB. 

[lis  B.  Ih  R,  884, 88B  note 


BN  donbtfnL  but  the  appliotion  of  the  lav  to  tbs 
facta  iB  ikmbttaL    Qitebb  n.  iiMWxx 

[7  H.  W.,  187 

M.  938,887  0878,  a.  4Be)baad  888 

0878,  a.  467). 

See    CkaboB'— Ai/rz&AHOii    OB    Akbitd- 
MXBi  or  Chabsb. 

[I.  I,.  &,  8  AIL,  668 

I.  K  B.,  8  Bom,  BOO 

L  I..  B.,  17  Bom.,  860 

I.  Ii.  &,  S6  Ctelo.  868 : 8  G  W.  TS^  608 


lizcdbyGoOt^Ic 


(  1»«  ) 


DIGEST  OF  CASES. 


(    1931    » 


tmnaiFAz.  fbock>ubbi  codds  (aot 
V  Of  isaSi  ACT  X  or  issa:  act  x 

or  1678:  ACTS   XXV   OJr    1831  AHB 
VUI  or  1869)-et»<tiHMd. 
s.  ass  0878.  a.  467). 


See  Coxnarmm 


.  UE 


[IS  Bom.,  1 

Sm  Tbbdioi  or  JvBT— QBnuL  Cases. 
[L  Ii.  Bq  6  C&lc.  871 
X  L.  B^  90  BonL,  SIB 

1. " Miner    qfftnee''    Co<m«- 

tiem  nf,  wifAMrt  ftrmal  eharge— Final  Code  (Aet 
XLV  ^  iSeO),  it.  ass.  MS,  ami  are^Criminal 
Praeeittn  Cede  fiSaSJ,  i.  807.— An  aSence  aoder 
«.  866  of  the  Peiul  CoctB  is,  within  the  meuiijig  of 
•■  3SS  cd  the  CiiaoDal  PiOMdnn  Cod>,  a  miDM' 
ctfMMe  M  coBpared  with  aflsncea  DDd«r  m.  S66  and 
a76af  thePual  Code  landthe  High  Conrt  Id  dealiiig 
irith  a  caM  mdw  ■.  807  of  the  Crinunal  Frocednn 
Code  can  ccnTict  an  aeca*ed  of  the  bnam  offeoo* 
wtthmt  a  fanaal  charge  hariug  been  framed.  Per 
BumJn.  J.— The  mrda  "minor  dEmee"  har* 
not  h*m  deftaed  ij  la*  i  tbej  are  to  be  takcm  not  in 
auf  technical  -  MiM,  bnt  In  their  nrdinary  MUe. 
Quua-Bvrxm  o.  BirurirB  Mutdai- 

[^Z..B„  29  Oslo.,  1008 

a. Penat  Code  fAet  XLV  iff 

OBOJ,  **•  8eS,4Se—OogfMtamce  ofoffemee  ig  Court— 
Criminal  Procedmrt  Code  fl883J,  e.  199—Eniieing 
miwag  married  woman — Conviction  for  minor  offnee 
foktre  eeidenet  it  inei^kitnt  for  grate  effenee. — 
The  oomplaiiiaiit  charged  th«  accnied  with  an  ofFence 
under  ■■  386  of  the  Ponal  Cade  In  mpeet  of  his  wife. 


him  to  MU  month's  rigoi 
StHtooi  In^te,  bdng  A  o^nion  that '  the  Depoty 
Uubtrat*  had  aa  jaritdietioa  to  conTict  the  aocnied 
qnd^i.tf8,  theMbeingDocompUiDtbytlielinibBnd 
wider  ■.  19B  of  the  Cnmioal  PnKedore  Code,  and 
that  the  oSoice  did  not  fall  nnder  a.  288  of  the 
Cnminal  Procednre  Code,  refeired  the  eaie   to  the 


imit  HagiitMtca  inqoiiint^  of  ttmr  own  motion  into 
-ttiT  nmnected  with  mamage  nnleai  the  huiband  or 
ether  perNnantboriMdmoTea  them  to  don,  Bntwhee 
the  huband  li  oomptainant  and  biingi  hie  oomidiUnt 
nnder  a  866,  a  conTtotitHi  nnder  i.  49S  may  properly 
be  had  U  the  eTidtmce  be  nnh  aa  to  jnetif y  a  convie- 
tion  for  the  miner  oAmms,  and  yet  loanOcient  for  a 
ceoTietioo  far  the  gtarer  one. '  Jixui.  Sueb  t. 
Bbuai  Soxeb  .  L  Ik  IL,  90  Oalo;,  488 


See-BunMM        .    I.I^B..18A1L,88 
See  CBnaxAX  PBoonsnas, 

[I.  Ii.  B.,  e  AIL,  4(SS 
L  I..  B.,  90  C»lo,  887 

Set  JomiKa  o>  Chjibsbb. 

[I.  U  B.,  IB  Bom.,  401 
1  C.  W.  TS.,  88 


CBnnSTAIi  PBOOBDTTRB  CODSS  (ACT 
V  OF  18B8:  ACT  X  OF  1882:  ACT  X 
OF  1872:  ACTS  XXV  OF  1881  ADTD 
Vm  OF  18e8)~e(»t«tflHe<j. 

B.  948  (1879,  ■.  90a». 

See  CoKPi^ifT — DiSHTBaic  ov  Co]i< 
PLUJiT— Epfeot  m  DiHUiUAl. 

[98  W.  JL,  Or.,  83 
See    CovPEUNT-DiiiOtBU     at     Coil- 

ELAIHT — QKODVS   VOB   DlBKIIeAb 

[98  W.  B.,  Or,,  40 

a.  944 (1879,H. 907,861;  1881-88, 

m.  883,  988). 

See  CoHFLAiHT — DiBViilix  ov  Coic- 
PLAIHT— Obocimd  K)B  DiaiciBBu;. 

[L  L.  B.,  6  Kftd.,  180 
See  WiTMBS* — CantnrAC  Caskb— EzuiT' 
MnoN  o>  WmrBB8BB — OEimuJ-r. 

eSfad..  Am  98 
Ih  B^  Ap..  77 
7  B.  I..  B.,  688  nota 
13  W.  B.,  Cr.,  as 

B.  S4G  (1878,  B.  991). 

See  CovrBirsiTioii— Cbuchtal  Cabbb  — 
Tit  AoausKi  OH  DiaicBSAS  o*  Cok- 
Funrr  .    aaW.B,.Or,lS 

e.  L.  B.,  e  Calo.,  ESI 
U  B..  10  Bom..  188 

.  -       —  «.  247  (1879,  as.  906,212;  1881-68, 
B.  968). 

See  CovprAWT— DiBmssAL  or  Cox- 
punm—BnioT  ov  DismssAi.. 

OS  W.  B.,  Cr.,  69 

93  W.  B^  Cr.,  88 

94  W.  B.,  (3r..  64 
96  W.  B.,  Or..  88 

4  C.  W.  S.,  848 
See     CoNPLiiXT— DiBiciSBAi.     Ov    Coif- 
ruiBZ-GHODin)  ov  DiainsaAi. 

[4  MRd.,  Ap.,  41 

I.  Zb  B.,  6  Had.,  160 

18  O.  L.  a,  308 

Z.  I>.  B.,  7  Had.,  868 

4  C.  W.  DT.,  28 

^BB.  947.  Ml 


a.  24S  (1873,  b.  910). 

See  ComLuxiKT. 

[I.  L.  B.,  2  Bom.,  863 

Sea  ConuiXT— Bbtttie  ov  CoKPLinrr. 

[I.  I,.  B.,  22  Bom.,  7U 

Set  ComLinra— WiTEiiBiw*!.  ov  Con. 

VLAnrr   and   Oblioatioii   ov     Maoib- 

TBATB  TO  BBAX  IT. 

[4  R  I..  B..  F.  B..  41 

1. 1*  B.,  6  Mod.,  378 
L  K  B^  18  Bom.,  600 


lizcdbyGoOt^Ic 


t    IMS    ) 


D10EST  OF  vista. 


dUHEBTAI.  FBOdEDITHB  CODES  lACT 
V  or  1898:  ACT  X   OT  1883;  ACT  X 

OF  lera;  ACTS  XXV  or  isei  akd 

Till  OP  lOeefi—tontiiiHad. 

■Se*  Coitpomntiira  Orninim. 

[I.  L  B.,  10  Calo,  661 

■«.  aeO   <1878,  B.  SO*;     1861-68, 

Sae  CisiB  inrsis  CovrBNaATiov—CBiiD' 

MUi  CABES— To   AOCUSKD  «K  DlBKISBAt> 
OI   OOMTUmT. 

Stt      COMTunrr— QiiiCBsiL    ov    Cov- 

FLATtT— Powia      0>     AHS     PXIUKIirjl- 
KBI  TO  DUKtlBU^ 

[S  B.  Ii.  B,.  S.  Zr,  16 

iSm  Oomnimr— WiMB^iwiii   o»  Com- 
puun   un>    Obusuiok    ov    Maoib- 

TKATI  ID  HUB  IT. 

n.969,We(187a,s.S16il8Sl-68, 

■.260). 

<8«(   Co]iPi.infr--DuiaBsiiL    ov    Com- 

PUBT — PowBR  or  iMT>  PBxuinnABiBa 

CO  Vamauj.  .  8  Mad.,  Ap.,  6 

[L  I-  &,  S  Oslo.  888 

I.  L.  &,  S  AIL,  447 

I.X..B4  4Kad.,S39 

88W.XL.0r.,e 

£#*      CoMFUUnv— BsTiw     ov     Com- 

FUDTT  .  I,  L.  B..  1  Bom.,  84 

St0  Cabh  im>BX  DuoBAKaB  or  Ao- 

£ce    HAeiBTUTB,    JvslSDIonox      ol — 

COXiaTKXR  10   SidBIOKB  COTTBT, 

[I.  Xk  B^  ai  AIL,  336 
Sae     Haoibtbatb,     JiTBiuaoTiOir     Ov — 
FownB  o*  VUaiwnwnB. 

[X.  K  B.,  10  Calo.,  67 

r  964   (1873,   ■.    316!    1831-69, 

0.360). 

Sm   Cab  KB    nmsB   DiBOEiBoi   o>   Ac- 

St*     HiaisiBATi,     JtrBiBDionoir     o>— 

COIOUTKKBT  TO  StBaiOn  COTTBT. 

[I.  L.  B.,  34  Calc,  439 
1  C.  W.  H.,  414 


j8<«   Cabbb   vkdbb    Witkibb  -  Cboeuui 
Cabbb— SumoviHa  Wiibissbb. 

s.    868  (1873,  ■.  320  J    1861-69, 

s.36S>. 

Si*     CovTtilXT— Dibhtbsu     OT     Cok- 
ruiKT    Spfiot  or  Dismibbu. 

[6  a  lb  B.,  86 


OBnEflTAI.  PBOCBDUBS  CODXB  (AOT 
T  OF  1898:  ACT  X  OF  1889:  ACTT  2 
OF  1873:  ACTS  XXV  OF  1861   AJTD 

vm  OF  iaeO)~comti»a»d. 

(1872,  ■■  taOh-Oimnttiom    of 

aejuiUal—M)^i*tniU,  Pototrt  i;/'.— JUUMBgh  the 
ciplanatioa  to  i.  210  proridM  th^  it  •  dtuee  ia 
drawn  qp,  thi  priMicur  miut  b«  mthar  coDTieted  ^ 
uqnlttti  H  dMa  ngt  reqnln  tlikt  the  cBDVietioa  «r 
•oqaittal  ibotdd  b«  b;  ths  Uagiftaita  «ho  dMw  tlM 

ChaKB.      BHTBIBI  «.  KUDBtrTOOLLAB 

[L  U  B..  8  Qdo,  486: 3  a  U  B,  9 
B.  368  (1878,  ■.  216,  expL  1). 
Am  CoxKHUTDnra  Ornoici. 

[L  I.  B,  10  (Ma,  S61 

B.  260  (1873,  B.  222). 

Am  BiKoa  o>  iCAeisTBAna. 

[aiW.B^Cr..lfl 
£ta  Catiu  Tbbbt  ah  Act,  a.  SO. 

CI.  I..  B..  28  Cain.  a«S 
Sea  Cboqxa]^  PBocBBniBoa. 

[1. 1,.  B.,  IS  Mad.,  260 
L  Zi.  B^  Si  Mftd.,  4Be 
Sm    MAauTBin,    JubibdictiOv    ov — 
QiXBBAii  JuBUvumov. 

[I.  Ik  B,  16  Mad,  98 

An    MAsniBATB,    JvBiginonOB    ov— 

TBAKtna    or    MAOiirKAtB    zmxtiro 

Tbu£      .        .  L  Ii.  B.,  S  Ciala,  U7 

Sm  Cabis  uxiob  Suxkabt  Tbuu. 

•.361, 

Be*  BiHOH  OV  UABUTBAral. 

[L  Ik  B.,  IS  KmL,  143 
a.  863  (1873,  a.  826). 


BomiBvi  IS  DuACLT  or  Fm. 

[L  Ik  EL,  e  AIL,  81 
&«  Bbvtbbob— SOUTABT  Canunxura. 
[I.  Ik  B,  fl  AU,  88 

1. B.  288  (1872,  a.  297),  oL  (h)— 

Xacord\*g  raafm*  far  eonnetiou—Fraatiee  tf 
Sigh  Cowi  tm  ravUiot^—^tOia  cL  (*)  of  i.  287 
of  tlis  (a^mliud  Pracednie  Coda,  aJthongh  ■ 
HagMiate  U  not  Teqnired  to  reoord  an;  ev  Idcoog,  be 
jdumM,  In  recording  Ut  raaKma  for  Um  eonvletka. 
■tats  tbon,  m  that  the  High  Court,  on  rarinoo,  aaar 
jndga  wbathBT  then  war*  tnOeiait  nateriali  batiwa 
tbi  to  npport  tlie  oonTioUon.  Wboe  thar  mra  not 
ao  itated,  tbe  High  Court  od  motinn  art  tKa  ooDVle- 
ttoo  aaida.  In  thb  ju^rBB  ov  thb  nrmoB  aw 
PimAB  SixaE.    EmBBBB  v.  Pavjab  Sisos 

[LXKK.6  0ala.079 

a. S%mmaty  trial,  Natan  cf 

—Magirfratt't  *lai*m*nt  oftke  rta*o»for  a  cuarw- 
(lOih— UDdet  B.  MS  (i)  of  the  Coda  of  CrimiDd 
Pracednra  (Act  X  of  1683),  a  Haglitiata  in  necoA' 
[iu  Mt  naaona  lor  a  oonrkUoD  moat  atata  tham  ao 
that  tbe  High  Court  on  raridoo  m^ j  judge  wbatha 
tbtre  win  aiiBoiait  waKriali  before  him  to  Boppv 


lizcdbyGoOt^Ic 


<    19S7    ) 


DIQK9T  OT  CABE3. 


{    1938   ) 


CmtmKAI.  PBOOBDUBa  CODBS  (ACT 
V  OF  1808:  ACT  X  OT  1889:  A(7F  X 
or  1872:   ACTS   XXV   OF    1881    AITI> 

vin  ov  ieea>-  emumud. 

tt«  eooTiction.  Emrrtu  *.  Pai^ah  Singh,  I.  L.  Jtu 
«  Cote.,  079,  followed.  Qvmr-EKPBBSB  x.  Shid- 
ei.DXA  .  I.  !L.  B.,  18  BonL,  07 

IiUii  HooAX  Siai.  c.  Chdksib  Moaiir  Rot 

[8  a  W.  XT.,  881 

8. Siaiom    for  finding    of 

Magittrati  in  can  of  eontieticm  to  b«  raeorded-— 
Criminal  Praeadtin  Cod*  (Act  X  of  1S}2),,  "_ 
■el,  (kj. — A  M»^iitnt«,  hi  cuca  wbere  no  appnl 
lid,  is  bound  to  record  a  brt«f  lUtflDUat  of  hli  n- 
Mni  for  oonricting  an  acciued.  Ix  thb  iuttbx  ( 
TBI  pmnox  cf  Buionr&TS  Sbiba.  BvrBIBi 
Basoikith  Seuu     .        .  L  li.  B^  8  CaJo;,  180 


_  iminal  P 

being  intoided  to 
-CBMI,  where  rittla 
the  pTccMdinM  id  •  Magbtoate  thennnder,  coreriDg 
more  than  180  paoc*  and  Dcenpying  Mren  dajs,  ware 
an  aboM  of  the  law.  Stld,  aln,  that  a  »e«<  fido 
Atiia  of  Ude  dcprivei  a  Haglittste  of  jvriwIieUaa  to 
deal  with  a  ertanlnal  cha^  in  a  numnair  way. 
laiUB  Ckdhvbx  Hitksu  v.  Bohi  m  SntsK 

[88  W.  B..  Gr.,  68 

Cat*    M    Bitoi    appaat 


iitt, — Whsre  a  Hagiitnts  of  the  flnt  claM  pawei 
a  lentenee  of  impiuanmmt  and  floe,  hti  order  !■  ap- 
pealable. He  cannot,  tlieieftve.  In  tach  a  cai^  make 
ap  bij  record  in  the  tnanoer  deecribed  by 


-  Seeord  of  rtaioni  for 


tietio»-—mh<mgb  generally 

nint  In  wbirli  do  appeal  lie*,  for  a  Hagirtiaf«  co.rp. 
cord  the  teaMn*  for  paamng  hit  jadgment,  jet,  under 
d.  (*}  of  a  ES7  of  the  Code  of  Criminal  Ptoe*- 
dora.  In  cue  of  coDTietion,  be  ought  to  enter,  in  the 
rcgirter  to  be  kept  nndcr  that  temoa,  a  brief  rtate> 
ment  of  the  reaaona  for  inch  oODViction  j  bnt  an 
omimoD  to  do  (a  may,  ander  aome  drcnmatancea,  be 
remedied  at  a  lubaeqnent  time.  Ik  ihs  VAim  o> 
Dowui  BlBBK  .  .    8  C.  Zb  &,  S7S 


appoalailt  o> 
Ih^ftnteaai 


—  ■.984  (187S,  B.  828). 

Set   BiTiBiCDi— Cbuobu  Cubs— Jitso- 
lasT,  Dmora  ». 

[I.  L.  B,  1  AIL,  880 
-  Steord       of       ttidanet      in 


what  ia  the  anbatanee  

KuitovBoMi    Den  r.  Cmaibkut  or  HmnoiFAs 
J  BrsuBBs  OF  CiunrTTA 

[S5  W.  B.,  Or.,  8 

■.987  (Aot  X  of  1878,  B.  SB). 

Am  JtrsT—JTm  mniiB  Bias  Cousi'i 
CUHiiUL  FMwmiisB. 

[L  L.  Bq  1  BoBL,  888 


CRXMHTAI,  FBOCBDtrBB  CXJDXS  <A<7|i 
T  OI-  1808:  AOr  X  OT  1888:  AOT  X 
or  1872:  ACTS  XXV  OV  1861  ASfO 
VXn  QV  1860)— noaMiHMd. 

■.  888  (1878,  ■.  889). 

5m  Asibbmsb. 

[L  Ik  B.,  IB  Bom,  614 
L  L.  B^  18  AIL,  887 
S*t  CKxaia  Pbocbkdihos. 

[L  II  B.,  16  AIL,  188 
Btt  IjrBumrt        .  10  B.  Ih  B.,  Ap.,  10 

B.  888  0879,  a.  883). 

Stt  JuBZ— JuBT  IH  SiBBion  CaIM. 

[84W.B,Cr.,IS 

4  O.  Z..  B^  406 

L  I..  B.,  28  Mad.,  688 

Stt  Vbbdiot  or  Jdkt— Powia  *o  nrrBB- 

TBXB  WTIS  VBKDKTta. 

[I.IhB.,0]bd.,48 

a.  870   (187S.   ■•    986;  1881-80, 

■.860). 

Set  CoKTuixuT    .      S  Bom.,  Cr.,  88 
Set  CoiTHBBs  .  .11  Bom.,  lOS 

a.  978,  PPOT.  (1879,  B.  966). 

8te  AsiiBBOBB         .     88  W.  B.,  Or.,  84 
[I.ZhB„16Bom,614 

8.878. 

Set  PllTAL  CODB,  B.  873. 

CL  Z..  R,  91  Cale,  87 
(Aot    X  of   1876,    ■.    14) 

— Ordinary  original  criminal  jnritdietion. — Ap- 
diealioni  nnder  a.  14  of  Act  X  of  187B,  (Mmioal 
Procednre  Code,  1B8S,  a.  878,  abould  be  diipoaed  of 
by  the  Hif;h  Conrt  in  the  exerdn  of  Hi  orfinaiy 
original  criminal  juriidietian.       In  thb  lumB  dv 

THB     PETTIIOM     07    CBABDO     CHCITDBa     HUUiItK. 

Cbaboo  Chcksbb  Mdluok  v.  KnBBsa 

[I.  lb  B,  8  000,88? 

- — BB.  974, 878  (Aot  X  of  1876,  ■.  88). 

See  Ii3Vt—IvnY  vhdbb  Hise  Cditbt'b 
Cbduhu  Pboosdd&b. 

[L  II  B.,  1  B<»n,  469 
B.   978   (1878,  B.    944;  1881.68^ 


See  Just— Juxi  a  Sibsiohi  Cabbb. 

[16  W.  B^  Cr.,  88 

BB.  384.  98S. 

8t*  Abbbbbobb. 

[I.  I,.  B.,  IB  Bom.,  614 
L  I,.  B.,  18  AIL,  837 
I.  Zb  B.,  81  AIL,  108 

—  ■.  887    (1878,   B.   948;   1881-80, 
W). 

Set  Btidiiicb— CxomiAL  Cabbb— Bxak- 

IHAIIOK  iXO  STATSHBirTa  o»  AooirsBp. 

[14  W.  B.,  Cr.,  10 

lb  W.  B.,  Or.,  88 

I.Z..B..U)I;mL.S6% 


lizcdbyGoOt^Ic 


(    IW    ) 


DIQBST  OF  CiiSBS. 


( 


OBIHIirAi;.  PROOHDtrBSl  COIXBB  (AOT 
V  or  IBSS:  ACT  X  OF  1888:  AOT  X 
OT  1873:  AOTB  ZX7  OT  1861  AITD 
Vm  07  1S69)— coo/^Mwd. 

St*    BiriBiov— CuKOTUi    'CUBi — Bn- 


[S  B.  I..  B.,  A.  Or.,  S9 

B.  888  (187fl.  s.  a4B). 

Stt     CoimBBiov— CoirnmoiTB     srasi- 
QUIVTLT  mnsioTiD. 

[I.  lo  B.,  IS  Had.,  128 

I.  L.  B.,  87  Oalo.,  886 : 4  O.  W.  N^  188 

Sm  Bttvihob   Cbikihu    Cubb— Duo- 

■mon.        .    X  In  B.^  IB  Ua<L,  129 

[I.K&,aSCalo.,8ei 

Sm  Biuiovi  Jinwx,  Jttbicdiotioh  07. 

[L  I^  B,  IS  Kad.,  S88 
iff#«   Wmnn— Cbiktvu  Cuh— Bxuc- 
nuuMi  o>  WiTXBeasi — GtutaBiiiLT. 

[i:i..B.,7A]I.8e8 

-Sm   Wmnu— CttncDTAL   Cun— Ezav- 

ivmoB   01   WnuBBig— Csou-BXAU- 

iSAiioN       .     I.  Ii.  B^  SI  Oftlo^  848 


DUontiom  ^  8fH<»u  Jtdg*. — ^eporponaf  1.  S49 
oltlM  Code  of  dtmtml  Froesdnm,  m  kmoided  fay 
■.  80  of  Act  XI  of  1874,  la  to  mftke  deponUonB  glTeD 
betota  HuMntei  In  Um  dnXiiiIiiu?  inqtdry  stI- 
4eDM  io  tha  U>1  bofoM  tbe  Court  of  Swnan,  only 
wbm  tbe  S«Mlpiu  Jndn  determkiM,  in  Uls  uendM 
othUducreUoD,  flat  the;  ara  to  benaed  in  tUimy. 
Bvt  ^  aicrdae  of  tbia  oscretjon,  oosddwing  it  aa  • 
matter  of  bet  or  hw,  ia  open  to  Terlew  by  tlw  Ap- 
pellate Court.     Exo.  B.  AM17K  Kaoiu 


Oil 


■~Evidt»ei  Act,  i 


.,281 


e  ^panded  to  MCh  eonteaden  in  otdar  to  aBord 


~  Btpotitiom   takat    b^ort 


Itmgillrale. — A  Court  of  Seadon  ia  not  at  liberty, 
nnder  Act  X  of  1872,  a.  249,  to  groond  ita  judgmoit 
on  the  depoiltiana  taien  by  the  Ib^iatntte  witlioai 
taking  the  eiaminationi  of  the  witneaaea  afreah. 
Qdmk  v.  Majobds  Box        .   84  W.  IL,  Cr.,  II 


'  WittMiiu  h^en 


proaecntioD  gaTe  eTidoiee  contiaffieting  the  aridence 


CBUUHAIi  FBOOKDUBS  DODX8  C&CR^ 
V  OT  1888:  AOT  X  OF  1888:  AOT  X 
OF  1872:  ACTS  XXV  OF  1861  MJXTO 
vm  OF  1868)— ooaMwMrf. 

given  by  thcmbefttfe  the  oommitting  lUgiibaSe ;  and 
the  BeMiona  Judge,  pnrpoiiiog  to  aot  nnd«r  ■.  SfUt, 
Act  X  of  I37S,  diaoarded  the  eridenee  taken  betort 
himaeU^  and  grouDded  hia  jnt^ment  on  the  aridaioe 
girsn  befive  the  Haglatrate,  and  00  thia  eridenca 
BonTiotedthe|«iaaneEaiidaait«D<»dhim to  death.  On 
appeal  by  thepriaoner,— £«M  that  a.  2W  did  not  war- 
rant neb  a  coniae  of  piooeecUng.  That  aeetton  merely 
antboiitee  the  Court  to  take  a  partienlai  ataj-wmnnt. 
made  by  a  witoeea  befra«  theHa^atrate  aa  the  tna 
atatament,  BOtwiOHtaiidhig  that  ttla  denied,  or*  aUte- 
ment  inemdateot  nith  it  waa  made  by  the  wtbteea 
before  the  Jndge,  only  if  the  Judge  eboold  aea  th»t  the 
<iri(lnal  atatement  waa  worthy  of  belief^  and  doea  not 
mean  that  the  Cowt  ahonld  ffiacard  whollythe  taeti- 
mmy  of  ■Hiifina  before  it  and  have  reooone  to  tta 
teatimony  at  the  iame  pertona  ginn  before  another 
ofBcci.    QvKiv  ■.  Akakitua 

[12  B.  L.  B.,  Ap.,  IS  i  81 W.  B.,  Or..  ^ 

849  OfWH-KuraMM  «■  Jism  Hub 

[L  Ih  B.,  27  Oalo.,  SMS 

5^  l7«#tfiS»«»ea#Oo«r(^^«w- 

ileaea  lak&u  hqfon  On  eommitting  MogiHrat». — 
Altboagh  under  eertaindreumatanewa  Coiirtof  Bea- 
aiMa  may  qk  eridmce  given  before  tiie  eomnittlng 
Magiatnte  aa  if  it  had  been  givw  b«fen  itaalt  it  ia  not 
proper  for  a  Court  of  S^atooto  baaa  a  ooiTictimi  aoMy 
upon  >ncb  evidaice,  thve  being  no  otlier  evidoDoe  ca 
the  reo(»d  to  corroborate  II.  Qaeea  t,  Jmaitdl; 
ta  B.  L.  JS.,  Ap.,  16,  Qmeen-Emprttt  v.  Bkara' 
mappa,  I.  L.  B,  IS  If  ad.,  183,  and  Qamn'Smprt* 
V.  Dian  aalai,  I.  L.  £.,  7  AU^  863,  referredto. 
QtTBX-BlflBSIB  V.  Jboobi    .  I.  Ii,  Bw8l  AU^  Ul 

8.  IMg  qfSutiirmt  Jtdga  oa 

(D  tvidtJKt  ialit*  hsfort  M0  Maffiilralt.—SeuAeoa 
Judgea  iliouM  act  with  gnat  caution  in  eiert^mng 
the  diacretlrai  given  to  th^  by  a  2SS,  CodeoF  Criini- 
nal  Procedure,  in  »dmittiug  evidence  given  by  a  wit- 
nne  before  the  cammitting  Haglatrate.  Wlure  at  a 
Seariont  trial  the  Seaaiona  Jnc^e  admitted,  nnder 
a  2S8,  Code  of  Criminal  Procemire,  aaeh  evidenea, 
without  any  inquiry  aa  to  the  allegation  made  by  the 
witneaa  that  bar  at^ement  before  the  AUfietrate  waa 
made  under  prcarare  and  threat  by  the  pJice, — Said 
tbat  the  Dlitrict  Judge  ihonld  not  have  daoed  re- 
liaoce  on  the  evidence  aa  given  before  the  Kagia- 
trate,  and  that  be  would  have  ahown  a  better  At- 
oration  if  he  bad  firat  made  nme  inquiry  by  examin- 
ing tlie  polioe  officer  aa  to  the  reetiaiat  and  pnmatt 
■aaiat  whiefa  the  atatmoit  waa  alleged  to  have 
been  niad&  A  witneea  waa  not  examinedta  the  9et- 
rioDB  Court  with  regard  to  the  p^rtdcular  atatcoiada 
made  b;  bim  before  tha  committing  MagiatnUe,  and 
he  ^  not  repeat  thoee  Matementa  befMe  the  See- 
liona  Coart.  fftld  that  the  Scariona  Jndge  oonld 
not  properly  admit  aneh  atatemmta  in  evidence  nndar 
a.  2SB,  Criminal  Procedure  Code.  Where  a  wibtcaa 
waa  examined  in  the  Seanona  Court  and  had  ebown 
no  £ipomliou  in  any  way  to  redla  from  any  atate- 
ment ha  had  made  before  the  oommitting  Ha^ebste, 


iizoabyGoo(^Ie 


I  1«1  ) 


DlOrar  OB  CASES. 


(    IMS    ) 


OBIHZNAL  PROOEDUBX  OODXS  (ACT 
V  or  1896;  ACT  X  OT  188S>  ACT  X 
or  1879:  ACTS  XXV  OT  ISO.  AITD 

Tm  or  wa9t~*omti—d. 

the  Khniwlon  of  that  dtmdUan  b;  ■  SemMU  laige 
nndar  i.  86S,  Code  of  Cmniiul  PioMdnr^  wu  impro- 
par.  QwM  T.  AjKanmlla,  IS  S.  L.  S.,  Ap.,  IS  i  31 
W.  S.,  Cr.,  49,  inil  Queeit-Enprtn  r.  l)a»  SoXm, 
I.  L.  a.,  7  All,  sea,  followed.  Where  ftmeaal 
oflcer  gkTe  evidoiea  'baton  the  conunitting  Mkgii- 
tnUe  uid  it  wu  not  certified  that  the  eridmce  »w 
glrcn  Id  prewiioe  of  the  *ixmmi,—Seld  that  tha 
admbiioa  of  mch  eriileDceliy  the  Benlois  Judge  under 
1.  388.  Code  of  Criminal  Procedure,  wmialwiiaproper. 
Where  the  police  had  kept  a  witnen  under  inrTcU- 
lanoe  for  four  dayi  and  the  Beidoni  Judge  oonvdered 
that  thej  were  Juitified  under  the  circnmstaiuwi  of 
Ui«  oaM—SiU  that  thne  i*  UQ  mrruit  in  law  for  tiie 
pdiee  to  keep  the  witueM  under  mch  rarti^nt,  tutd 
that  itatonenti  lo  obt^ned  can  hardi  j  be  regarded  ai 
rolnntary.    Bukakoi  hAi,  e.  Extkbu 

[«  C.  W,  IT,  49 


eemmitting  Magiitratt  retraeted  in  8*tiiimi  Comrt 
-^Cm  ^  *Biii  Hatemtnt  hy  Btttv»u  Court  at  ntj- 
«f  ntfiM  ttidtuet. — Where  a  witnen  who  hw  made  a 
rtatement  btfore  the  oonmitttDg  Ihgittnta  int>w- 

Ktntly  rMiln  ftom  that  rtatement  &  the  Court  of 
Nnon,  the  itAteuMnt  made  before  the  eommittiiw 
Kagiatrate  can  be  owd  under  •.  288  of  the  Code^ 
Oriminal  Procedon  to  contradict  the  witumi  but 
the  u«e  of  mch  rtulmnmt  aa  lubitanUal  eHdenee  of 
the  facta  alleged  b;  the  wituM*  on  the  prior  oMmdoo 
i*  fraught  with  the  graveit  poU,  and  could  nerer 
haTe  been  the  iotoitM  of  the  Legtolatore.  Qvxnr- 
BvnuB  V.  Nmui.  Du  .  X  Ii.  B,,  SS  AH.,  445 


g^  J4ttiMribililjl  <tfttid»He» 

^StatamMU  of  approvtr  mait  hefan  eoutmittiug 
MagittraU  and  ^lermmrdt  ntraettd  »  tie  Conri 
of  Sbmios.— Pardon  wa*  tendered  by  a  Magij^rate 
to  one  of  leTeral  pei^om  who  were  bang  tried  before 
him  for  dacoity.  The  pardon  wae  accepted,  and 
the  peraon  to  whom  it  wai  tendered  made  a  itatanent 
ai  a  witnee*  before  the  Mag^rtrate.  The  case  having 
beoi  oonunitted  to  the  Cotut  lA  Seariou,  the  •pprovtr 
In  that  Court  totally  repudiated  hii  itatonent  made 
before  the  Hagltbate.  Meld  Hat  this  reputation 
did  not  prevent  the  Setaiona  Court  from  cmrider- 
ing  the  evidence  of  the  approver  under  the  provialona 
of    1.    288    of   the    Code    of    Crimkal    Procedure. 

[I.  Z«  B,  91  All.,  17B 


m  former  tat* 


— S^fiaal  to  allow  eroit-exatiunatiim  ^   

— A,  B,  and  C  having  been  charged  with  murder 
before  a  Uagiatcate,  two  vakili  pretanted  thmr 
vakalutoamaha,  and  appHad  to  be  allowed  io  conduct 
the  defence  of  the  accuaed.  The  Magisbate  refoaed 
permia^oD,  and,  after  recording  the  depoaitiona  (d 
the  witntaaea,  committed  the  accnaed  to  take  thdr 
trial  before  the  Seaiiona  Court.  In  the  Court  of 
e  the  only  material  evidence  ftr  the 
a  that  at  three  witneaae*,  who,  cm 
1  in  the  SeaaioDi  Court,  denied  all 


CBnmrAi.  fboobditbb  codbs  (Aoc 

V  OF  1886:  ACT  X  Or  18a&;  ACT  X 
or  1873:  ACTS  XXT  Or  1861  AVD 

TUX  or  Wa&i-coutimmti. 
koowUdge  of  the  faoU  to  Which  they  had  depoaed 
before  the  Ib^itrate.  Two  of  them  denied  having 
made  the  atatenumta  recorded  while  the  third  admit- 
ted  the  atatementi  aUribntad  to  him,  but  ataerted 
^y  were  t^ae  and  made  under  "preaanre.  The  8ea- 
aiona  Judge,  diabeliering  the  atatementa  made  iu  hla 
Court,  thereupon,  under  a,  849  of  the  Code  of 
Criminal  Procedure  1872  (aa  amended  by  a.  20  of  the 


meoffins  Ad 
mceinUieci 


.     _     ..    _.  lynpontheae  convicted  the 

accnaed  of  murder  and  aaiteneed  them  to  tranaporta- 
Maa  tar  life.  A^unat  thla  conviction  and  aentenoe 
the  priaonera  ^pealed  to  the  High  Court  on  the 
ground  that  the  neviona  depontioua  ought  not  to  bkve 
beeo  Died  aa  evidence  in  the  caae,  ■■  Uie  Magiitnte 
had  retnaed  to  allow  thiir  pleader*  to  appear  and 
imiaa  aiaitilnn  the  wttnMaei  who  made  the  df^od- 
tiona.  The  High  Court  affirmed  die  oonriaHona  and 
aeutenoe.    In  tbx  iuitib  or  Deajc  Mvmvc 

[6  C.  I^  B^  58 


Sat  CtiM  imsu  B»BT  Of  Bxnx. 


In  the  aeoond  and  third  elanaea  of  a.  289  of  the  Code 
of  Crinunal  Procedure  (  Act  X  of  1882 )  mait  not  be 
read  aa  meaning  "no  aatiafoctory,  tnutworthy,  or 
conelodve  evidcnoe."  If  there  ii  evideaee,  the  trial 
muat  go  on  to  ita  cloae ;  when  In  triala  by  jury, 
the  jury,  and  in  cither  tiUa  the  Judge,  after  eon- 
ddering  the  ol^niona  td  Ule  aaacaaora,  have  to  find 
on  the  facta.  It  ia  cnly  in  the  abaence  of  any 
evidence  a«  to  the  eommiadon  of  the  offence  by 
the  acooaed  that  tha  Court  can  record  an  acquit- 
tal without  allowing  the  trial  to  go  on,  or  obtain- 
ing the  opinion  of  tha  awoaaora,  or  that  the  Conrt 
can  direct  the  jury,  without  giring  into  the  defence, 
to  rrtnm  a  venlict  of  not  guilty.  (^ueit'Smpmi 
V.  Mmuttt  Lai,  J.  L.  S.,  10  All..  414,  approved. 

QDUH-EHf  BISB  e.  VUIKAK 

[I.  Zh  B.,  16  Bom.,  414 
H.  288,  SeO  (1878.  >.  S51). 

St«  Coininti  11  Bom.,  lOS 

See  Cbikixal  FBOoiinnrai. 

[I.  Ii.  B.,  10  AIL,  414 
L  L.  B..  as  Calo.,  958 


Proeedmre — Abieuee  <ifwitiiete»t 

for  d^fnee. — If  an  accuaed  haa  not  hi*  witneaaea 
proacnt,  the  Jud^s  ahould,  nnds  a.  £61,  Criminal 
Frooedure  Coda,  it  he  aeea  |;nninda  for  pioceeAng, 
firatcall  npoo  him  tor  hii  deKnee,  uid  then  poatpone 
the  caae^     QinsB  t,  Jukbuddik 

^  W.  B^  Cr.,  58 
a.  990. 


See  Cun  men  Siaax  oi  Bzplt. 


lizcdbyGoOt^Ic 
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DIGEST  or  CASES. 


tSUHIHAI.  FBOCKDT7BB  CODBB  (ACT 
V  OF  1898:  ACT  X  OT  1888:  ACT  X 
09  1873:  ACTS  XXV  07  1881  ANH 
Vm  OF  1889)— ^aMJiMwf. 

-«.   291   (1873,    •.   883:    1861-68, 

9.916). 

Sea     Wrraiai— CantWAi    CisiB— Stm- 

KOBIVa  WlTMSBiEB. 

ra8W.B.>Cr.,  68 

I^I>.B,.8  A1L.868 
B.  982  (1872,  s.  as3). 

at»  Comran        .        .      11  BonL.  108 

.%fl  BtOBT  Of  BSPLT. 

8.897. 

St»  Vbsmot   op  JiTBT— Pow»*  to  w« 

nSVIBB  VHH  VlBDlCTB. 

[I.  X..  B.,  as  CAlo.,  263 

a.  B97   Oana,  a.   aSfi,   pars.  1; 
B.  878)  and  a.  38& 
8es  (lUBB  VHDBK  Cbixsb  to  Jukt. 
IS.  308. 808. 

Stt  Tnu>iOT  or  Jtmr— Obikxal  Cubs. 
[I.  I-  B.,  19  Bom.,  735 

&00'303.    308,     807    (1878, 


■.888). 

5«a  Bianl  T 


-iLSoa 


CBO  W.  B.,  Cr..  83 


jSiM  CBAsai  TO  Jimx— Sdxuxs  irr  nr 
Spboiu  CiBBs—Bioms. 

[L  I..  B.,  81  Calo.,  866 
Sm  VzxDioT  OY  Jvxt'-QBiia&jij,  CAna. 
[L  lb  B.,  10  Colo.,  140 

B.  807. 

Sea     Mauibtbwb,     JcBiaMonoM     at— 
FOWBBS  Of  Uasibtbateh. 

[I.  I..  B.,  9  AIL,  430 
See  CUBi   inn>iK  BsfBBEiiOB  lo   Hi»E 

COVKT — CXIXIVAI.  CaBBB. 

Sea    Bbvuiob— Cbduhai.    Cabbb— Ybx- 

DIDI  OI  JUBT  AITD  MlSSlBBCTlOir. 

[L  Zi.  B.,  16  Cnlo.,  869 
See  Vxamot  o>  Jvar— GitnEsu  CAaaa. 

[I.  Ii.  B.,  10  CaIo.,  140 
See  VaaiiTCT  or  Jvbi — Fowsb  to  idtbb- 
naa  wna  Vbbdiotb. 

a.  800  (1873,  a.  866,  para,  1,  and 

a.  881;  ia81-8e,  a.  384). 

See  Cabbb  nasBB  Abbbhobb. 
a.  310. 


a  the  raeocd  (bonld  iiiTBriaUj 


T  OF  1896:  ACT  X  OF  1888:  ACT  : 
or  1873;  ACTS  XXT  OF  1861  Aim 

vm  OF  1868)— <><<)rfiMH><;. 
ihow  that  rsfoence  to  » {TSTkniB  eonTicUon  ms  nob 
iiu4a  uBtH  the  ucated  bad  been  convicted  of  the 
nbiequait    dteoce.      Ebisto    Bbbibt    Dasb     r. 
BMTUBa    ....       12ai<.B..66B 

See  Bbpix  Basikz  Shaw  c  BioBiBfl 

[18  C  lb  B^  110 

■.  888  (1878.   a.  4U;    18ei-«e, 

a.  364). 

See  AntiJ.  IS  CKIHDtAIr  Cittu—Cxaa- 
haii  Fkocbdcu  Cosbb. 

[8V.B.,Cr..8a 

a.   887  (1673.   a.   847;   1381-88, 

a.  809). 

AaApsBOTua  .     I.  L.  B.,  U  AIL.  78 
[L  lb  B..  88  Bom.,  488 
Stt  Ceabsb  to  Jvki — tlaooMonow. 

[L  I..  R,  17  Cado.,  849 

See  CoHnmioR— CowBBBioin  to  lUaa- 

ibaTb    .        .    X.  lb  B..  38  Oaloq  SO 

S»  ErtDBvoB — Cumibaii  Cabu— Stak- 

IVATIOX  AXD  STATBUBBTB  OB  AooinHP. 

[L  L.  B^  1  Bom.,  610 

I.  lb  B.,  3  AIL,  860 

I.  It.  B.,  10  Bmh.,  leo 

X  Xb  B.,  38  Bom,  818 

5m  CABBg  irmiBK  Paodos. 

a.  888  (1878,  a.  348). 

SmAtpbotcbb  .      Z.  Zb  B^  7  AIL.  160 

[L  lb  B..  14  AIL,  609 

SmPakdot    .         ,    7W.B.,Or.,114 

[L  lb  B..  10  (3al&,  888 

—  a.  838  (1879,  a.  849). 

SmCabib  irirsBB  ArPBovitaf. 

Set  CoimsBioK— CcniBBBaiDKi  to  Maoib- 

TBATB  .  I.  lb  B.,  38  Calo^  60 

SmPaivob  I.  lb  B.,  11  ail, 79 

[I.Ii.B,a4GaIa;.49S 

L  lb  B.,  90  AU,  699 

-   08.340.841(1873,8.166). 

Set  Astooatb  .  7  Had.,  Ap.,  41 

SMATTDitvn  .  7Ttad^Ap.,0. 

5m  IirBARiTZ        .  I.  lb  B.,  6  Bom.,  969 

See    Plbadbb — Appoihtmbbt    ucb    Xv- 

riAXASca  7  Had..  Ap,  37,  41 

[LIba,38C«l&.48« 

I.  Xb  B^  16  Bom,  861 

1 1^  B.,  81  AIL,  108 

L  Deaf  aid  dumb  ftream — 

Procedure. — O  wu  oonvicted  by  the  Joint  lfap» 
trat«  of  faonM-brei^ing  by  night,  with  intoit  to 
commit  theft.  And  the  ewe  ref«ri«d  nndei  the  pnrei- 
aioQi  of  a.  18S  of  Act  X  of  1872  to  the  High  Cowt 


lizcdbyGoOt^Ic 


(    IME    ) 


mOtSt  OF  CASKS. 


Ixwging 


OBimVAI.  FBOOmnTBB  CODBS  (ACT 
V  or  1898:  ACT  X  OT  188S:  ACT  X 
or  1878:  ACTS  XXT  OF  1861  AND 
VZn  or  tBeOi—antUmtil. 

for  oidan.  It  sppsHred  tbtt  0,  whou  nnder- 
■Unding  «u  of  tho  m.-rt  United  ebkiMter,  wu 
ongbt  at  Dight  ia  a  bouM  with  *oine  ftnklet*  In  hii 
pownrion.  He  wu  k  Ud  of  16  or  16  Jturw  of  i«e, 
aod  hmd  been  deaf  uid  damb  fmn  bU  Urth.  'He 
■ometimn  llv«d  witb  bii  tatber  and  eomnunM  by 
jging,  and  tbere  «■■  little  dunbt  tbat  hmwer  had 
tanVen  him  to  bnak  hitn  the  bonae.  He  bad  nevar 
beoi  in  amrt  before.  The  Coart  Teeommended  tbat 
be  dionld  be  made  o*w  to  Ut  father.  Qvur  •. 
Oavsa 7  IT.  W.,  181 

S. Dt^a»ddumbt»rtm — Alt- 

tiig  lo  »ndtrrtaml  ckarfft. — Intheei       *  ' 


dd  not  nndentand  the  proceeding*,  and  accordingly 
referred  the  eaae  ta  the  Hagiabate  under  i.  188  ot 
the  Code  of  Ciiminal  Pmeedare.  The  Magiitrata 
consdered  that  the  aceiued  did  nndcrstand  what  he 
*M  charged  with.  Bftd  that  the  finding  of  the 
HagiittBte  must  prerail  and  a.  186  did  nut  apply. 

DOOBU  HObWAI  V.  AXOlTTMODi 

[19  W.  B.,  Or,  87 


&   Dttff  amd  dwmt  ptrtim. 

Trial  of. — The  High  Coart  nnder  the  drcoiMtanMi 
tA  tUi  caic  which  came  before  it  nndcr  the  latt 
danie  of  a.  186  of  the  Criminal  Procednre  Code,  1872, 
■ctf  aMde  the  emiTlction  of  tbe  jniaoner,  whi  wai  deaf 
and  dnmb,  and  directed  that  be  be  admoniibed  and 
diaehai^ed.  Dwaskikaib  Hjhj>*«  v.  Nobbb 
CSUD  Euna     .  ,    02  W.  XL.  Or.,  36 

Trial  tff.~Tbe  Biffh  Conrt  may,  under  ■.  186, 
Crbninal  Frooednre  Code,  in  the  trial  of  a  prrmi  who 
b  deaf  and  dumb,  and  who  cannot  nnd«nrtaod  the 
Itfooeeding*  agunat  faiai,  or  plead  to  the  charge,  treat 
the  proceedinga  m  amaBnting  to  a  ■n&eient  trial  and 
paaa  aentence  npon  the  prtacner  aceordtng  to  the  facta 
which  aeem  to  be  eatabHahed  hi  the  oonrae  and  h  the 
leanlt  of  thoae  proMeAitga,  In  ttni  oaae  the  Conrt 
had  no  dmibt  tluA  the  priaoncr  waa  gailt;  ;  imt,  before 
|iBMlng  final  ordei^  it  gave  tbe  prinmer  ■  farther 
opportonit;  of  btdng  btard,  and  acoardingly  directed 
the  Hagiatrate  to  giro  him  notice    QnnHcBowEi 

Huu      ....     aaw.B..cr.,8e 

He  wai  enbeeqnently  convicted  b;  tba  Ma^itrBte, 


6, "  Aamied, "  ]Uaa»i»g  of — 

Criminal  Proetdmrt  Coda  (Act  V  of  1898),  1. 133— 
Feno*  liable  to  imprtMummU  in  d^anlt  of  ffimng 
wfartfy.— The  term  "aecnied"  in  •.  840  of  the  Code 
of  Crinuoal  Proeednre  apjdiea  to  a  penon  who  la  liable 
nnder  a,  128  of  Uiat  Code  to  imprisonment  in  default 
of  giring  aecnrity.    Naihi   Lu  Iba.   b.   Quvbh- 

.  L  lb  B.,  87  CMC,  6Se 

Daaf  and  daml—Aeemtod 


CBJMXSJJt  FBOaEDtraX  CODES  (AOI*- 
V  or  1888:  ACTT  X  Or  1883:  ACT  X 
or  1878:  ACTS  XXV  OP  1861  AWO 
THI  or  18e8)-cFomfiMM& 

proettdiagi  to  nig\  Conrt—Powtr  qf  High  Conrt 
to  pofjhtal  ordart  on  tneh  rtpart — Diiention  iff 
High  Comrt  to  orJtr  Sottiont  trial  to  bt  Aold— 
Cod*  of  Crinunal  Troeadnni  fAct  V  of  183B}, 
tt.  Bit  amd  471— Final  Codt  (XL  VnflSSOJ,  t.  809. 
— An  accnaad  pencin  who  had  been  for  aome  time 
omflued  in  a  Innabk  aaylnm  waa  tried  and  committed 
to  tbe  Sndona  by  a  D^ty  Magiitrit*  on  a  ehaige 
cj  mnrdw.  The  aecnaed  waa  deaf  and  damb,  and 
could  not  be  made  to  nnderatand  tba  pii>eeeding» 
wtuch  had  been  taken.  Oa  the  prDceedinga  bd^ 
forwarded  to  the  High  Cunrt  nnder  a.  8il  of  the 
Code  of  Crimbial  Procedure,  It  waa  hdd  tbat  the  law 
doea  not  contemplate  that  the  Sesaioni  trial  ilionld 
oeeeMarily  take  place.  Tbat  it  ia  difcretkaul  with 
the  High  Court  on  a  commitment  made  t^  order  the 
Seaaiona  trial  to  be  held,  and  the  High  Conrt  meat 
eondder  whether  any  benefit  wonld  be  likely  ta 
nsnlt  eapedally  to  the  aecnaed  by  aneb  trial.  Tbe 
High  Conrt  in  tbia  mae,  haviaz  oome  to  the  eonelu- 
lion  tbtt  no  benefit  wonld  be  likely  to  retnlt  to  tha 
accuaed  by  bla  bdng  tried  by  the  Court  of  Staaiinat 
found  that  the  accuaed  waa  guilty  of  the  alleged 
morder,  bat  that  he  waa  by  reaaon  of  unaoundnFaa  of 
miod  not  reaponrible  for  hia  aetioo,  and  Erected  Wxa 
to  be  kapt  in  the  diatrict  jail  to  awkit  tbe  ordera  ot 
GoTcmmant    QimU'SiDBns  e.  Soub  Bowba 

[L  I^  B..  87  Calc:.  868 
4  a  W.  TSf,,  4S1 

a.  848  087%  ■•  198  sad  B60: 

ia61-8e,  a.  802). 

jSee  CoNTuaiox— CoimBnon   to  Uia- 

UTUTB  .        .    I.ZbB,S  Aii,ass 

Ste     CanrMnoir— Covnwioini     bvbbb- 

VtWKTLI  KITUOTID. 

[XUB,101Ead.,Se6 

Sm    EnDiMOi—CBnaMiK     Cian— Ex< 

Lin>   BYAXtitwiat   ov  Ac- 

L  It.  B.,  10  Uad.raSS 

[L  U  B^  86  Oalo.  48 

LIbB.,87Cad&.a86 

Am  BxunSATiOS  01  Aoofnwa  Pxuok. 

[16  W.  B.  Or..  81 

lC.Ii.B„4S6 

1.  L.  B.  6  CUa,  86 : 8  a  I..  B.,  B81 

Bit  FAUB  KTIDBXCB — GBmnALLT. 

[I.  Ik  B.,  18  AIL,  80O 

Sit  PEMU  COUB,  a.  ISR. 

[I.Ij.  B..  18  Kftd..  461 
Ste  WtTRKil— CuiimriL  CAaia— Pbbioh 

COKFBtBHT  OB  HOT  TO  BI  WiTXBaa. 

[L  L.  B.  18  Bora.,  661 
I.  lb  B.,  20  AIL,  496 


lizcdbyGoOt^Ic 


(    1M7    ) 


DIOSST  OF  CUBS. 


(    ««    ) 


OEZICnrAIi  PBOGBDtTBX  OODBS  (ACTS 
V  or  1886:  ACT  Z  OF  1861:  AOT  X 
OT  1873:  ACTS  ZXV  Or  1861  AND 
Vm  OT  1869)— eiHi<«NH>d. 

psrmiidble  an  mch  u  will  eokble  tli«  priwov  to 
tepl^B  any  uiennituice*  appearing  in  the  tTidencB 
ftaaiiut  lilm.  Hukbt  Cbdbh  CunoxnuTTTrr  n, 
bnuBi     .        .        .      I.]lS.,10Cala.,140 

S,  . Meataitg   tif  "  aeennd." — 

By  Uie  word  accoKd  in  a.  842  of  the  0)de  of 
CrimiiMJ  FrcKzcdore  (Act  X  of  IS82)  ii  meaot  a 
penon  orer  whom  tiie  HagUtnte  or  other  Conrt  (■ 
eiereiwiB  ioriwliGUon.  QonH-ExpsisB  b.  Hora 
PmFA  .  •    I.  L.  XL,  18  Bom.,  661 


Quux- 

g,  _^ fffOMiiiafioM    q/  a«eiu«d 

•erfo*— Po«w  q/"  Magiilralt  to  guettio*  Ihi 
^cuttd. — Wlwre  a  Magiitrate,  before  evideooe  taken 
fbi  the  pniMcntion,  put  qnettioo*  to  the  accused  of 
the  nature  of  a  croei-eiamination,  nich  piocedore 
wai  illegal,  m  it  conid  not  be  uid  that  the  qaeitioni 
ware  pot  "  for  the  pnrpoee  of  enabling  the  accused 
to  (x^ain  any  ciccamitance*  appearing  acalnit  him 
m  the  evidence"  within  the  meaning  of  i.  843  of  the 
Code  of  Criminal  Frocedore.  Qunir-EKPXUB  n. 
HiwTBOBn  .  .    I.KII.,18A1L,84S 

^  ~     Bettiom    trial — Aeeuted 

vm»o»i,Saam»^io*  Bf. — Qnestioni  pat  by  the  Conrt 
to  an  accnted  paraon  nndet  the  proviaion*  of  *.  S48  of 
the  Code  of  Gfiminal  Frocednie,  1S8S,  miut  be  ibrictly 
Hadtad  to  the  piupoM  dewalbed  in  that  wetkin,  i^., 
■dtauUingthe  aoenaed  to  expUin  an;  drennutance* 
upearinginthearideDaeagunrthiw.'*  TheeTidence 
icfamd  to  in  tlwt  lettkn  ia  the  eridaiM  already  given 
St  the  trial  at  the  time  whan  the  Coort  pnta  qneaUona 
to  the  aeenaad.  Qunv-EMFBUB  e.  Haboobibii 
&OT«   .        .        -        .    I.I..R,14All.,a4» 

g, . TFifiMM — Aeemtd  JMraaa 

eoIIilV  o*  »<*'"'*  Pfrioiu  ekargtd  tivA  Ain  oad 
Amatimg  a  leparait  trial  for  tamt  offiw—SvidtiMi* 
Jfit  flufi^^J'  '■  Wa— The accnaed  D, a  Knropean 
BrtUah  nibject,  waa  charged,  together  will)  othan  who 
wne  M^Tea  of  India,  nnder  «*.  884,  SSfi,  and  S88  of 
the  7«i»I  Code  (Act  XLT  of  IsaO),  with  craiapiring 
to  wmunit  extorHon.  I>  aUmed  to  be  tried  hy  a 
vdxed  Jury  nnder  a.  460  of  the  Criminal  Procednra 
Code  (Act  V  of  1888).  Tha  other  acenied,  who  were 
naUvei  of  India,  then  clumed  to  be  tried  a^aiatal; 
«nder  i.  4G3.  The  trial  of  D  then  proce«dB>£  and  at 
the  cloea  of  the  caia  for  the  proacention  he  propoaed 
to  call  aa  bia  witnesea  the  penona  who  had  been 
charged  with  him  and  who  ware  aoaiWng  their  trial. 
They  objected  to  he  called.  Mtld  that  he  wsa 
entitled  to  call  them  aa  witneaaea  and  to  examine 
them  on  oath.  The  wwda  "the  aocnaad"  in  cl.  4 
of  a.  »8  of  the  Criminal  Procadnre  Code  (Act  V 
of  1898)  mean  the  accnaed  then  nnder  trial  and  nndrn 
exaniiMtion  by  the  Conrt.  QcnH-BmBiss  «. 
DDKiiTT  .     I.  L.  B.,  as  BoliL,  SIS 


oatmirAi.  fbooeddbx  cxmas  <acv 

V  or  1898:  ACT  Z  OV  1888:  ACFF  X 

or   1871:   ACTS  XXV  Or  1861  AKD 

vm  or  1888>— aotfuHMd. 

6. Siattment  of  aee%ii  mmier 

AM  weCtoa — Mitdineti<nt-—A  gap  in  the  erldenoe 
fm  the  pToaeentkm  eanixft  be  filled  np  by  any  ■tat^' 
mant  made  by  the  aeenaad  in  hia  eiambiataon  nnder 
a.  S42  of  the  Criitina]  Frocednn  Code.  It  ia  a 
miadlreetiao  to  aak  the  jary  to  conaidsr  a  documant, 
purporting  to  1m  prored  by  ancfa  a  atatement  aa 
evidence  against  the  accused.  Buunji  Ktnux 
QuTEU  0.  Qnnr-KiiTKUi  XI<.B,.MCale.,40 

■.  848  (1873,  s.  814). 


■  ■.  M4,p»r».  1(1872,  t.  919;  1881- 


68,  a.  868). 

Stt  Cbhiiiiu  PaooBBSiRai. 

[I.  Ii.  B^  18  K»d,  878 
5m    Wits  BiS—CBnfl  MAI     CiaiB— Snx- 

VOHIHa  WimdSKB. 

[4  B.  Ih  B.,  Ap.,  TO 

7  B.  Ih  B.,  084 

flir.W,148,8e3 

.  (ISra,     ■.     184;    1881-88, 


i.9S4>. 

SesBuL 


Z.  Il  B.,  e  M»d.,  83,  68 
[L  I..  B.,  16  000,465 

£m    Wabkamx    or    AntBBT— OnuairAik 
Cabbb    .  .6  Bom.,  Cr^  81 

(FreBideiioy     3CKgi«tmto'« 

Aot,  1877,  B.  124). 

Sta     COKPLUTT— SlBHIBBU      01        COU- 

Fuora— BnriOT  oa  DiauaBU.. 

[I.  I- B,  6  C«ao„  NS 
a.  84B  (1S78,  s.  18^ 


: a.   847    0873,  t.  tSL;    1881-«eb 

1.868). 

8t*  Ckuoi— AXTiBizioK  «»    Axin>- 

HKIT  OV  CKU9B. 

[1 V.  W.,  Bd.  1878^  SOT 

— 8t^  qfproeeedimfftafltekary 

it  dnuem  »p—CommtUiU  /or  trial— Magi^rat; 
Povert  ttf.S.  aai  of  the  Crimhial  Roeedure 
Coda  anthoriiea  a  Hag^itrate,  after  m  oharge  Imb 
been  drawn  up,  to  atop  fortbar  proeeediaga  waA 
commit  for  t^l.     Ekpsebb  c.  KiTxnirTWau 

[I.  Il  B^  8  OalB..  408:  8  O.  L.  B,  a 

u.  847. 848  (1673,  B.  46,  pKTBK.  1. 

9,  tud  8  i  1881-69,  s.  377). 

5«e Mi9i»Ta*rK,  Ju«I8Dro»IO»  a»^ 

POWBH  or   HtaiBTXATBB. 

[1.  L.  B.,  18  Oalo.,  see 
I.IbB.,8Kad.,ST7 
I.X,.  B^lOBom-tiaa 


lizcdbyGoOt^Ic 


<    IM*    ) 


DIQBBT  OF  CASES. 


CBnOKAI.  FBOaSDUBB  CODES  (A.OT 
V  OF  1898:  ACT  X  OT  188S:  ACT  Z 
or  187H;  ACTS  XXT  OV  1861  AITO 
Vm  OT  HBmt-atmtinmtd. 

jSm  Cuii  wn)v»   MiAiiTXAn,    Jcmn- 
Ttvmof    oi— KmsiKOB    bt     oisix 


ifMHAanmn,  Jobiidiotiox  ov— 
Coiaonan  to  Srbiiosb  Coxraa. 

n.  I..  B.,  14  CBblc^  8Bfi 

I.  U  H.,  4  Bom.,  a40 

Sf  FuioxiB  .         ,    7  Bom.,  Cr.,  SI 

[7  W.  B,  Or.,  88 

■.  880  (1878, 8. 328). 

A*  BiiroB  Of  Haoibtbatbh. 

[I.  lb  B.,  80  CbIo.,  870 

I.  lb  B.,  18  ICad..  8M 

I.  Lu  B.,  as  Calo.,  1B4 

I.  lb  BL.  81  Had.,  £46 

8**  Bnaon  Jdjmi.  Jukiediotiok  ov. 

rS8  W.  B.,  Or.,  68 

X.  L.  B.,  8  Mad.,  US 

&•  WixnsB— Cbiufu.  Cabii— Suk- 

MOBIVS  WimHBBB. 

[l.IbB.,A6CidiL,8a8 

1. Maffi'trat'  deeidiitg   aaie 

mt  evidetut  takea  tf  hit  predeetttor — Can  under 
t.  530,  Criminal  PHtetdwt  Codt,  JS7S.— In  k  cut 
nnder  ■.  580,  Code  of  Crimluml  Procedure,  the  Hi^h 
Conrt  Bct  uide  tbe  proceeding*  of  &  Depnty  H»gii- 
tnt*,  lAa,  OB  nioBeediiu  hie  predeccMor  who  had 
goo*  into  tlu  cm4  luteftd  of  raallins  the  witntwei 
^  MOW  ^''■<  fwr^i"t"g  them  ^''"""*i  decided  tbe 
quMthm  of  poMtMSon  on  the  eridaiee  which  bad 
bUn  taken  by  hie  prtdeoMaor.  Qitbv  Cbdxr  Six 
■.  Eui  Ntis  Dabi  Bibwas   .  as  W.  B.,  Cr.,e3 

g_  Utidmet    Jttard     ijr     oM 

itagittrai*  amd  com  dteided  *y  a«eatr—Irreff%- 
taritg  not  frejmiitiag  aeented.—la  two  CMM^ 
b  one  ot  wbkh  the  eridenoB  wm  Uken  entirely  by 
one  Depoty  lf*«iitn>t«,  wluUt  the  dedrioo  wm 
pMaed  ^y  uiatber.  and  in  tha  othv  of  wUch, 
ftlthongh  the  Dmity  Ha^iiiate  who  decided  tbe 
CMehwrdpMtoftheeTidaace,be  decided  it  on  the 
Mine  gnmnb  u  tbe  flnt  cMe,  tha  Hi^  Conrt 
declin^  to  interfere,  bec»a»e  the  kccnied  wm  not 
»M  to  hBTB  been  prejndiced  by  the  dedeion  in 
either  cHe.  Teaxus  Dab  Hutjhi  «.  Hakqab 
MVKJtVJi.    Ujal  MmiDCi  e.  Namdab  Mrin>Dii 

[a4w.a,ct,ia 

8. Trait^tr   of  eatt  hy  nti- 

.ordinatt  Magiitratt  to  DUtnel  Magittrati—Dii' 
Iriat  Magittrate  dteiding  on  erideiiea  laia»  tg 
tutordiu^a—llagiitrate,  Jwitdietioit  of— Crim- 
inal Frocednrt  Codm,  M.  ISa,  H9.— S.  860  of  tbe 
Crinun»l  Proeednre  Code  wm  inteodod  to  provide 
for  B  cue  where  kq  inqniry  or  tri»l  bu  been  csm- 
menced  before  one  hicnmbeot  of  k  pkrUcnlar  Hufiie- 
teri&l  poet,  and  thet  offteor  ceuei  to  have  inriidic- 
tioq    in    Uttt    poet,   and  is    luccceded  by  another 


OBIKXZrAI.  PBOOBDCnta  CODSS  (AOV 
T  Ol'  1866:  AOT  X  OV  IS88:  ACT  X 
OT  1879:  ACTS  XXV  OT  1861  AITD 
Tm  OT  1880)— ciHriiMwd. 


•ent  the  caee  to  the  Hagiitiate  of  tbe  Diftrict,  not 
on  the  groundi  meoUoned  in  i.  S49  of  tlie  Criminal 
Proeednre  Code,  and  the  Diitrict  Hagiftrate, 
obeerring  that  none  of  the  acQnaed  aihed  to  have 
the  witneaaci  ^heard,  gave  judgment  upon  the 
eridence  taken  by  tbe  mbordinate  Ifagiftrata.  Tbe 
Seaiioni  Judge  refnied  to  interfere  In  reriiion  with 


Mild  that  thli  view  wm  envneDut,  tbat  neither 
nnder  ■.  192  nor  under  i.  S49  waa  there  any  tnuuf  er  to 
the  Diitrict  Hagiitiate  by  hi*  mbordinate,  that 
a.  aeo  WM  biapplicable,  and  that  the  orda  paieed  by 
tha  Diatrict  Kagiitntte  mnit  be  qnaihed.  Qithh. 
EmBiBB  c.  Bahbi  L  Ii.  B.,  IS  AJLt'OO 


4. JEcWeaoe  neorded  parllg 

ig  OS*  MagiiiraU  atd  parllg  ig  anotXer—J'ra- 
eetdinffi  for  rteog»iia»et  ieittptitpiaet — Crimi- 
nal Froctdnrt  Codt,  1873,  t.  ^J.— NotwHbitanding 
the  introdnction  into  tbe  aection  of  the  word*  "tbe 
Hccoeed  peraon  "  and  "  conriction,"  tbe  prori^oni  of 
1.  SS8  of  tbe  Criminal  Proeednre  Coda  apply  to  an 
inquiry  inrtitated  under  i.  491,  with  a  view  to 
wUTorcmg  tbe  giving  ol  leourity  agunat  a  breach  of 
the  peace ;  and  in  lucb  a  caae,  wba«  the  Haglatiate 
by  whom  only  part  of  the  evidence  faM  been  taken 
i*  ineoeeded  by  anoUxr  Ifagirtrate  while  ench  in- 
quiry ia  pending,  the  perirai  oatled  nprai  to  ihow 
cauaa  why  be  thovld  not  give  «eenrity  may  innit, 
before  the  latter,  apon  the  reeall  and  re-eiaminaUon 
of  the  witntMca  whoae  evidnee  hM  been  already 
taken  by  the  tormo'Ifagiittata.  Baboda  East  Bor 
«.  EiBonnna  HmnrBSBB .        ,    4  C,  K  B,  488 


■.  80e)— i'rAMHaorf  tnviltgalion.—A  Magiatrate 
to  not  jwtifled  by  «.  906  of  tha  Code  <a  Crindnal 
Pneednre  Id  taking  a  peiaon,  withent  any  prevkma 
DoUoe  tr  Bummona,  'from  among  the  Muntooe  or 


hi  the  dock  to  be  faamefflatdy  tried  &pcm  a 
which  bM  already  beoi  oonmonoed  to  be  antstained 
u^nat  other  prlaanara,  and  on  which  erideno*  bM 
aTready  been  ^Ten.  That  aectian  appliea  to  JnTeaU- 
gatlona  preliuunary  to  commitment  ^  a  inbieqiteDt 
trial,  and  not  to  ca*e«  where  the  trial  la  aetnally 
being  proceeded  with.  Qcbm  o.  SoTBSKLixn. 
QnHK  e.  Nahais  Surga     ,        14  W.  B^  Cr„  80 

a.  ■ Offinee  diielottd  Sy    eci- 

dtnea  of  vitneit  in  eonrie  of  cote — Paictr*  ofMagit- 

Iratt— Criminal  Procedure  Code,  i.  19t,  el.  (e).~A 
Magiatrate  taking  cu;nixanca  of  an  offence  againat  a 
witueei  in  a  eaae  wlucb  ii  pending  before  him  upon 
the  facta  d^loMd  by  the  evidence  of  another 
witneu  duca  ao  under  i.  19L,  ol.  (a),  of  tbe  Criminal 


iizoabyGoo(^Ie 


(  aa  ) 


massT  or  cask. 


(    19W  f 


CBnmTAI.  FBOCESUKB  CODBB  (ACT 

T  or  1808:  ACT  X  07  I88S:  ACT  X 

OT  1872:  ACTS  XXV  OX*  1861  ARD 

Tin  OF  iaOaii-eonti»mtd. 

Procedare  Code,  and  not  onder  >.  8E1.      Kbudrah 

Hooxaun  c  Ektbbm  IO.W.N.,  IOC 

803  .(LB79,  ■.    187;  1861-68, 


iSmCoitst 


5m  Csncnru  FsocaxDiHas. 

[z.i..iL.ieibd^see 

■niova  W.  &,  1864,  Or,  18 


_ a.  866  (1873,  ■.  884). 

jSm    Binsnni— Cannvu 

DBBOS   UTD   WiTITBaBIB. 

[SO  W.  XL.  Or,  14 

aa.  867  and  862,  parft.  1  (187S, 

I.  385  i  1861-68,  a.  106). 

&a  PKAOTioa— Ckhchtiii  Caiu— E<n- 
sucB,  Uosi  oy  xicouiiyo. 

[6  Mad.,  Ap,  6 

as.   8S9   uid   802,  _papa.  9,   and 

I.  861<1879.aa.  888-«40i  IMI^e,  a.  188X 
Sat  IxTZBPBJRra     .    18  W.  B.,  Or^  71 

a.  860  (1879.    a.   888;   lB61-a», 

>.  188). 

Stt  KnoBKOi—Csnniru  Cues — Da- 
poaimwa      .    L 1..  B^  18  Calo,  ISl 

a«t  WmmsB— CaiMiKAL  CiBia— 
SwBixora  OB  AvFnauTlov  of  Wit- 
KBBBIB.         .        .  18  W.  B.,  Or.,  17 


tidt  OMmettox S.  SS9  of  A>rt  X  of  1872  beioK 

•r  th«  pratectioii  of  witnene*  (hiI;,  the  &ct  that 
itiiBMe*  Si  not  an^ntand  thrir  denmtioiu  nhen 
•d  over,  kitlioagh  they  nuy  not  UTe  leqnired 
Lon  at  the  time  to  be  Intopreted,  affcsdi  no  groand 
r  an  applicat^  by  the  aoonaed  to  let  adde  a  om- 
ctlon.    Iv  xaa  ifATtBB  oi  Okeot  Eviua 

[7CXZ..3L.88S 

a.  864    (I87S.   a.  846;   1861-68, 

■.SOS). 

Sm  Chusi  to  JusT—HnsixBOTioir. 

[L  Ik  &,  17  CalGL,  643 


Btt  Cieis  mniKB  Etidbkoi— CanmrAL 
CifiB— EzAHiiriTioH  un>  SuTBnKTB 

OI   ACOTBZD. 


CRUnzrAx.  PBOOKDnsH  codbb  olov 

V  OF  1808:  ACT  X  OF  1S8S:  ACV  x: 
or  IS79:  ACTS  XXT  OF  1881  AirX> 
Tm  OF  1866)  -eontiautd, 

8ta  BzAXBTinoR  or  Aoottsid  PaaBoir. 


1. 1..  B.,  a  If ..  10 
7  B.  Xh  B..  Ap..  ea 

aa.  see,  M7. 

«  JnsavnT — CancnrM^  Ciaaa. 

fl..  B.,  SI  Calo.,  ISl 
L.  B^  as  Calo.,  SOS! 
>  SBKTXKoa— QamsAS  Cuaa. 

[L  lb  B^  14  AIL,  a4S 


a.  SB7  (187%  a.  SST,  para.  9,  ftuct 

B.  464,  para.  4). 

Sm  Cubb  vBsaa  jErDaimT— Cancnub 


ooBetef^oit—iSiiiMOMKt  a(Ui<K»K  (o  Jtdgmtnt. — 
When  a  Septimi  Jadge  on  appeal  annnli  the  oon— 
viction  of  a  Ma^atnte  for  want  of  joriatUctioD, 
and  onuti  to  oider  b  le-trial'  at.tbe  tinu  under 
a.  384  of  the  Crijiiinal  Procednre  Code,  he  ii  not- 
pncliid«d,  by  Tiitne  of  >.  461,  from  pa«nng  ancfa 
an  order  nibaeqiuntly.  Is  teb  iuttxb  or  tbb 
pannoB  ov  Bua  Rxnsi 

[I.  lu  B„  »  Mad.,  4» 


AlitratianofiUttal  u 

A  &«*atoni  Jodea  hai  no  powsr,  ondo'  a.  416^ 
Code  of  Crnmnal  PtooednTe,  to  altar  or  wit  atide  m 
eonvictioa  and  nntence  onca  tnade  and  aigned  by 
him.  The  nntenee  &i  thn  can  wai  alta«d  aa 
r«feT«nc«  to  the  Bigb  Conit.  Qcaan  eh  Pobait 
Uu.  98  W.  B,  Cr.,  4» 


a.  868: 


Btt  Bbtuw— CanmuL-Ciiis. 

[I.I^B.,7AU.,e7S 
X  !•.  B.,  10  Bom.,  176 
L  Ih  B.,  14  CbIc,  4S: 
a.  870. 


Ba  Abbidbkct  Haoibibate. 

[LK  B.,lS^Cala.,S79 

4  O.  W.  IT.,  901 

L  I,.  BL,  ST  Calo.,  181,  461 

Btt  Bansioa — Cvmsu,  CuMa — Jovo- 

Havr,  DanoTs  m. 

p:ikB..18C(de.,97S 

Btt  Bmsioir — CKDinriL  Caies— Hiaoai^ 

uaaomi  Cusas  I.Ij.  B.,  97  Calo.,  181 

[4tO.W.]!r..9U 

a.  874  (1879,  s.  987,  para.  1). 


lizcdbyGoO't^Ic 


(  ie£3  ) 


DIGEST  OV  CASKS. 


(    MS*    ) 


CBIMIHAXi  PBOOfiDUSH  CODKS  (ACT 
V  OF  1838i  ACT  X  OT  1889:  ACT  X 
OV  JfftTi:  ACra  ZXV  Crx-  1861  AKS 
vm  OF  1999) -tonliiiMtd. 

B^ftrtnea  to  Sigh  Cow(.— The 

B^hCoQitMk  Court  of  referonce  aw,  ondei  ■•  287> 
Cr&iuul  Procednro  Cod«,  IST2,  only  dwl  wUh  cun 
Id  which  k  >mt«nee  of  deftUi  hu  bean  pawed. 
QvUNe.  Okab         ,         .  6N.W.,  180 


iTi^l  Cimrtfor  dmflrmaiion  iffiemttMev  qfdttU^- 
Sta  trial,  Ordtr  for  ~M»rdtr,  Conemtion  dm 
ckaryt  of. — Dader  >.  288  of  the  Code  at  Ciimin&t 
Frucednre.  ths  High  Court,  to  which  a  reference  it 
Duda  by  *■  Cjort  of  Seitian  tor  oonfinaatioiL  of 
ft  unteace  of  dsBth  on  conriction  of  nnuder,  cannot, 
in  the  abaence  of  an  appeal,  alter  the  coanctiaD 
to  me  of  oalpable  homicide  not  am^nintiog  to 
murder,  if  it  be  of  opiokn  that  the  evidence  doe* 
iiut  eatablUh  the  former,  but  the  latter  offence.  It 
muit  order  a,  umr  tml  for  that  purpjae.  Where  the 
priuinm  were  tried  oa  two  charge*  of  murdei  aad 
culpable  homicide  not  ammntii^  to  murder,  and  the 
opinion  of  the  mjcmom  wat  taken  on  both  chargea, 
but  the  Seaeiani  Jadge,  being  of  opinioa  that  the 
evidence  eatabllibed  the  former  charge,  recorded  a 
cinTiistion  and  aeutoioe  for  mnider  only,  the  High 
Cjurt  bnng  of  oj^niou,  on  a  lefereaee  under  i.  287  of 
Act  X  of  ISTS,  that  the  offence  proved  wa*  culpable 
homicide  not  amonnting  to  murder,  did  not  order 
a  new  trial  ai  initio,  but  directed  the  8e«Lmi  Judge 
to  complete  the  trial  by  recording  a  "Tiding  on  the 
■econd  i^wrge  of  culpable  homicide  not  amounting  ta 
murder.    Bia.  v.  BALaPA  six  Dakmf* 

[L  L.  B..  1  Bom,  eS9 


a. (1878,  B.  888,  And  b.  BS7) 

— Cty»Bietie»  Jjr  terdiet  ^  jarg—Faett  of  aa*».— 
Wheia  a  caM  la  referred  to  the  High  Court  under 
a.  287,  Act  X  of  187%  the  Cnut  U  bound,  under 
i.  ZS8  of  the  wne  Act,  to  go  into  the  facta  of  the 
caie,  althoQgh  the  convicticD  wai  by  the  verdict  of  a 
ivy.    Qoux  V.  J^nK  Ali    .  IB  W.  B„  Ct^  S7 


8. PsKwr  qfMigk  Court  to  go 

into  /<tef(— CnWaoi  Froetdurt  Code,  t.  376— 
Brferfce  mmdor  t.  8T4~Appaal  ta  jmrg  trial. — 
Althongb  the  trial  of  an  acciued  u  by  a  jury,  m.  S7S 
Mid  &?£  Criminal  Prooednre  Code,  ihow^t  in  a  eaae 
mbmitted  for  confinaatlom  of  aentenw  of  death  under 
•.  874,  the  High  Coort  maft  deal  with  the  cms  upon 
the  tiicia,  M  well  M  with  reftnoee  to  any  qne«tdotu  of 
law  ariidiig  in  it,  and  tb«t  its  powen  are  lu^  limited  in 
(he  way  &ey  are  in  an  apptiJ  from  a  cenvictitm  in 
k  trial  by  jury.  But  tn  an  appeal  againat  a  convic- 
tii»i  in  a  truJ  by  a  jnry,  tt  ii  not  open  to  the  High 
Court  to  go  into  the  fadJ,  and  the  appeal  mart  omy 
be  limited  as  laid  dawn  in  ti.  418  and  433,  cl,  {d]. 
Criminal  Procedure  Code,  to  point*  of  law,  notwith- 
itandiog  the  appaJ  i*  heard  along  with  a  reference 
made  uikder  a.  874,  Criminal  Procedure  Code,  in 
the  eaie  of  a  concealed.  Qwoi  v.  J^ffir  Ali,  19 
W.  S.,  67,  approved  ol   Qnu-EuFBise  r.  Cbatsa- 

fiaAuooAu  .     9C.W.  ir.,4e 


CBIV£KAI.  FROOBDnUE  CODK8  (AOT 
V  OF  1888;  ACT  X  OF  1882:  ACT  Z 
OF  1873:  ACTS  XXT  OF  1861  AN'I> 
vm  OF  ia09) -continued. 

a.  880  0873.  s.  iJB)—Enhaiiemt»l  of 

lenfaaca.—When  an  Aeuitant  tiedsion*  Judge  paMe* 
a  fentraice  of  more  than  three  yean'  iniprii^nment, 
the  Sesaioni  Judge  cannot  enbuice  it.     BHruBaSi. 


Biiu  Fxnu  . 


.  I.  lb  B.,  4  Bom.,  28» 


*.  881 0878,  8.  SOS). 

Bat  WumxT  vt  Covkiiiuht. 

[L  L.  B^  8  Mad.,  SSff 

—    e.S86. 

Stt    CouFinsATiox  -CbimivUi    Cksia— 

CoICFBNaATIOir     FOB    Loss    OB    iKJVal 
CAD  BCD  US  OriBHOB. 

n.L.B,a3Cala.,18e 
X.  lo  B^  18  Mud.,  338 

8e»     C0SFB5SATI0N— CxnU.VU     CABIa  ~ 

To  AoousiD  OB  DisMiasAi.  or  Cox- 
Fumr  ,         .  1. 1,.  Bh  31  Oalo.,  978 

Sta      MAO-IfTRATB,      JnHISSICTION       o>~ 
FOWBKB  Ot  If  AaiSTEATia. 

[L  X..  B..  29  Cftio.,  eas 

M.  886, 887,  888  0879»  a.  807). 

Sit  Act  XXI  or  1856. 

p  B.  L.  B.,  Ap.,  47 

17  W.  B.,  Cr,  7 

Stt  Fnn     .         .         .6  Bohl,  Cr.,  63 

rew.E,cr..eo 

L  lb  B.,  90  Cado.,  478 

a.  881,  pftnt.  1  (1879,  a.  810). 

Htt  WKimsa    .        .  7  3CkL,  Ap.,  SO 
PO  W.  B.,  Or,  79 


Bee      SiiriBircB— TifPBisolTKBirT— Ikpbi- 

SOFJUKT  (kVSKLkSAI. 

CLL.B.,UA1L,S0S 

Btt  SnmxciB — flsavata, 

[I.XbB..UA]L,808 
L  X^  B.,  81  All.,  as 


SB.  896,  887  0878,  sa.  818.  817  ; 

.•68,  SB.  47, 4^. 

Btt       SlITTBI'OB—IXPBIMinRRT— IVPRt- 
BOHmm  QBirtBALLT. 

C8  B.  Zl  B,  A.  Cr.,  60 
la  W.  B,  Or..  47 
L  X,.  B,  30  AIL,  1 
■.888. 

Bte     Haoistbatb,    JuBiamonoK    rst— 
FowuB  or  Maqistbatbs. 

[X  lb  B,  IS  Mftd,  84 

Btt  Bbto^iutobt  Schools  Act,  b.  2. 

II.  L..  B^  26  Calo.,  333 
8C.'W.TI.,U 


lizcdbyGoOt^Ic 


(  lesG  ) 


DIGEST  OF  CASES. 


(   ie»  ) 


CBZHmrAt.  FBocMDnsa  conss  lAoir 

T  OF  1888 :  ACT  X  OF  ISBS:  ACT  X 
or  1873:  ACTS  XXV  OF  1861  A2n> 
VllI  OF  18O0}—eoniinutd. 

B.  408  (an.  ■.  4S0). 

Bm  Am*Mwou  Aoquir,  Piba  a. 


IS  W,  H,  Of,  43 
I.  Zl  B.,  10  Bosu,  181 
I.  Zb  B.,  as  Onle.,  S77 


of  1882.  soil  the  cffender,  if  acquitted,  li  liable  to  be 
n-tried  nnder  ■.  403.  It  ia,  therefore,  not  necnikry 
be  the  High  Court  to  npMt  ths  acquittal  before  tlw 
retrial  can  b«  bad.  Qvbsk-Evpubs  t.  Hraan 
Qu3V     .  .  L  Zi.  IL,  8  Bom^  807 

a,  PnttiouM  aeqtUlal. — TTpco 

a  charge  of  daeoity,  the  M*gutrat«,  having  iplit 
op  tlie  charge,  coDrieted  theaccne'!daf  rioting,  nung 
orin^Dal  toK*,  and  nuBappropnabuig  the  property  of 
a  decMMd  penon.  On  appeal  the  SeHioBi  Coart 
rereraed  tb«  oonTiction.  holding  that,  tlie  oSwm^  if 


The  complainNit  tbereapon  lodged  a  freih  oompUnt 
of  dscoit;  baaed  on  the  aame  fact*  befove  another 

Magiitnte.  JH«Zd'that  (he  jndgmeotof  the  Seaiinu 
Conrt  was  no  bar  to  fvtber  proceedtnn.  Vibik- 
xjrt-n.  T.  CBirimc    .        .  L  Ii.  B.,  7  Mad.,  MT 

8.  — »nd   a.    4VJ—Biff'trenl 

target  ariring  rmtef  lavu  Irantaetion — Aequiltal 
— Farthir  iaqnirg — Be-triai, — £', being  charged  with 
theft  and  miachief  In  reapect  of  certain  branchei  cot 
from  a  tree  claimed  b;  the  complahisnt,  wu  tiled  by 
a  Subordijiate  H^iitnte  on  the  ehuge  of  muchief, 
and  acquitted  aa  the  gronnd  tint,  ai  againit  the 
complainant,  E  bad  title  to  the  tree.  Oil  the  appli- 
cation of  the  complainant,  the  Diatrict  Hagigtrate 
directed  further  Inquir;  Into  the  ease  nnder  *.  t37  of 
Che  Code  of  Crimioal  ^vcednre,  and  ui  a  retersDce  to 
the  Court  of  Seaaion  the  S«iaiong  Jndge  held  that,  at 
no  inqnir;  into  the  charge  of  theft  had  been  held,  the 
order  wai  Ir^al.  Stld  that  the  Dtitriit  Hagigtnte 
Wi  no  power  to  paaa  aach  an  order  under  1.  497>  and 
that  a  trial  on  the  cba^e  of  theft  waa  barred  b; 
virtue  of  a  103  of  the  Code  at  Criminal  Frocednre, 

UDBSH-EVPHBaB  C.  EbBUCBWHI 

[I.  I..  B.,  8  Mad.,  888 

4.  Pnvioa,  canviHio*  or  ae- 

ftiittal—Beeof^  trial  upon  the  «am«  facli  far  a 
diffr^nt  ofeiKt—Fenal  Code,  n,  496  and  487— 
BeMal  Exoiae  Act  (Bengal  Act  VII  of  1878J, 
,.  Sl—Merchandiie  Mark,  Act  fIV  of  1S89J,  4t.  « 
and  T—Criminal  Proetdvre  Code,  *.  23o.— The 
accuied  had  been  pmaccuted  and  convicted  under 
a.  Gl  of  the  Bengal  Eiciae  Act  (Bengal  Act  VI I  of 
I6iS),  and  the  proceediaga  were  inititutcd  ^ainat 
htm  under  aa.  486  and  4ST  of  the  Prual  Code,  and 
n.  6  and  7  of  the  Mercbaodiae  Uarka  Act  (IV  of 


CBnbNAI.  FBOOKDUBE  COmS  (ACV 
T  OF  1808:  ACT  X  OF  1882:  ACT  X 
or  1878:  ACTS  XXV  OF  1861  ASD 
Vm  OF  1869)-cm{i'bw4. 

1689).    On  an  application  to  qnaifa  the  pmcaediiigt 

on  the  ground  that  the  accnaed  hmil  bead  at  tlie  flnt 


not  operate  aa  a  bar  to  the  iniUtaticnof  tl  . 
prooi^ag*.  Under  the  aecond  nart  at  that  Kottin 
the  fact  at  the  Mcited  having  been  ekrged  at  tba 
flnt  trial  with  one  cflsnce  omlj  Sd  net  prevent  tin 
iuititatiOD  of  a  aegarate  prooeedhig  In  reject  of 
ioma  other  offence  which  waa  diacl«ed  dnrmg  th« 
conne  of  the  flrit  trial  Qnnu-EmBHB  ■.  CiOR 
[I.  I..  B.,  98  CkIcl,  174 


~  8.404 


[-09,  B.  489): 


B<187«, 


418  (18^.  ■.  Vni;  1661-09, 1 

Ste  Cabm  dkdbb  Appiu  la  Cmmutu 
CuiMi—CaiiaKu,  PjiooBMnu  Codbs, 

B.404, 

S»e  Bbiukd — Cbik niu  Cubb. 

(3  B.  I..  B.,  A.  Or,  61 

e  B.  I-  B,  808 

e  B  L  B,  Ap,  81 

B.  407  aw^  •.  sMi  ian-a», 

■.4ia». 

5m  ApPBuixCEnmrJuCuii— PBAfriicB 
tsv  Pn  DcnwBB        .  S  Bom.,  Cr.,  18 
&a  DBFmi  CovaiftionB. 

aeW.K.Or.,1 
Ste  Sahotioh  rtm  PaoBBcimoB— Pomi 

[1. 1..  B.,  18  MBd,  «r 
B.  403  (1872.  a.  870:1899^  B.44eC). 


BB.  411,  413  (PrMidBua;  Kigla- 

trste'B  Aet.  1877,  b.  187). 

See  APTttJ.  tir  CKivmiH  Cabm— AC»- 

pBBaniBacT  UAOinBi.TB'a  At*. 

[I.  Ih  B.,  0  Botn^  BB 

Su       SbHTBBCB— IlIFIH8O»llBI^T-■I^I^BI■ 
B0HUBHT  IK  DBFADI.T  OF  FlVX. 

[I.i:..B.,SlIad,30 

B.  417a87fi.a.a78>. 

See  Casbb  ukdrb  Appeal  ih  Ckdokaii 

Cabbs— AcQWirrAM,  Atfeaia  pbom. 

^ _  (Preald«no7     Hngtatnite^ 

Aot,  1877,  B.  way. 

bre  fuPBUIMTBHDBHOB  Of  HiaH    CoOM— 

Chabibb  Aot,  lIS — CaiHOtAii  Casib.^ 


t,  15— Cbihimal  Cash. 
1l  L.  B.,  7  Calo,  447 


lizcdbyGoOt^Ic 


DICIEST  pV  CASES. 


CBnazrAZi  fbocbdubs  codbs  (act 

V  OT  ISeS:  ACT  X  OT  1889:   ACT   X 
OF  1873:   ACTS  XXV  OF  1861  AK3) 

Vm  OF  1860)— eixtfiMml. 

,,,4ia 

Ste    Ap?ba£   nr    CbihixaIi    Cub»— Ac- 

QUITIAIit,   ArmXB  TBOV. 

[I.  Xi.  B.,  10  Cala,  lose 

Ste  Rnoiirox  to  Hisb  Comti— Csna- 
halCabib        .    I.  L.  B.,  e  AU.,  490 

Set    ViBVIOT    o>    Jdbt—Fowzb    9 
IBKrUI  WIIB  VlXniOTB. 

[I.  L.  a.,  9  AIL,  490 
I. LB^  14  Mad.,?' 

418,  418,    4S0,    491  (im^ 


S.491. 

•^  J9IK>K9ST— Cboofu.  C«ra*. 

[L  I'-  B..  91  Calo^  89 
1. 1..  B.,  17  AIL.  941 
L  Z^  B.,  90  Bom..  640 
8§t  Bsvuw-  CiiHiTU  Cash. 

Ii;  Zi.  B.,  18  Bcnn.,  789 

St   Bbtwok— CsnuNAt.  Cuu— Jtnto- 
KKKT,  Ddboth  xv. 

[L  L.  B..  8  AIL,  614 
a.  488  (1879,  ■■.  £80-284 ;  1881-88. 


Set  ArvMAS.   nr   CRtiaifu    Caus— Ac- 
QDITTALa,  Affial  ntoM. 

[I.  Z..  B..  10  Oalo^  1098 


le  COiOtawac^    .  1. 1<.  B.,  8  AIL.  14 

IT.  Ih  B..  16  AIL,  90fi 

L  Xh  B.,  98  Calo.,  860,  876 

I.  L.  B.,  9V  Calo.,  179 

4  a  w.  Ts.,  lee 


£«<  MAftiBTaAia,  JiTRisoicnoir  ov— B>-  , 

■BRBKCB  SI  qTBIX  UADlSTRATBe. 

[19  B^m..  9^ 

Ste    BinBHCi  vo  Hios  Corar— Csnii- 

xAiCAUa   '    .    I.  L.  B.  8  AU.,  420 

See   BsTiBiOM — CBnmrAi.     Cmbs— Cok- 
MmiuiTB      .  Z.  I..  B.,  18  Bom.,  E$() 

Set    BsriiiOH— C&naxAb    Caiu— ICiB- 
CBUAMBOm  Cabib. 

[L  Zk  ZL,  18  Cale.,  780 

1. 1..  B.,  98  Colo.,  8,  748 

8  C.  W.  N.,  588,  601 


CZLZmETAZ.  FBOOBDUBE  CODB»  (ACT 
T  OF  1888:  ACT  X  OF  1889:  ACT  X 
OF  187a:  ACTS  XXV  OF  1881  AH1> 
VZZI  or  laOBi-cimtiuiiid. 

Set      Sbktbboi — iKprniHoiminT — Inu- 

BOBKKKT  IH  DRFAULT  OV  FIH. 

[L  L.  B,  98  Bom.,  488 

I.L.B.,17AU.,87 

I.  L.  B.,  27  Calo.,  176 


Stt  Sbwuhtb  Jinx)!,  JuBiBsionoF  or. 

[z.  Xi.  B..  90  Calo.,  eas 

L  I..  B.,  18  Bom.,  761 

1. 1..  B,  IS  AIL.  801 

Stt  Vbxdhtt  or  JirsT— Powib  io  nr- 

IBSVUta  WITS  T^DIOT. 

[L  t..  B.,  a  AIL,  490 

Z.  Z..  B.,  98  C&lo..  962 

Z.  Zi.  B.,  96  Gala.,  711 

1. -__  (1879,B.a84)-.4»),«i(i,, 

e^riclion — OmtJiion  lo  make  order  fvr-re-triai — 
Critainal  Procedure  Code,  1873,  i.  464.—V/hBit  ■ 
ScMiriDi  Judge  in  spp^  koDiila  the  coDTictJon  by  & 
Mkgiitnte  for  muit  of  jmiwlictiun,  ^nd  omiU  to 
order  t.  re-triAl  &t  the  time  under  ■,  2M  at  the  Crimi- 
Dftl  pTocediue  Code,  he  i«  net  precluded  by  a.  184 
from  pUsiiiK  "uch  an  order  robaequRDtly.  The  order 
ftnuuUing  the  conviction  in  eucb  •  c&se  does  nut 
ftmuunt  til  an  order  of  scquittKl.  In  thi  iiATTiit  ot 
THK  FBiniOS  ov  Raiq  Bxiii>i 

[L  Zi.  ZL,  8  Mad.,  48 
9.  a.  428  (a)  and  ss.  947.  404, 

4^7  ^Acquittal— Apfc-it  Fomrt  of  Diiiriet 
Masi'l'^l'-—^-  *33  <>")  0*  tlio  Code  of  CrimiuM 
Procedure  applim  oiily  tii  a  High  Court.  A  iccond 
rluB  Magittrate,  having  held  that  a  pritiyi  fai^U  cage 
had  bctn  eBtaMished  BKainat  the  accuaod  In  &  case  of 
diiacMefi  adjourned  thq  trial  to  cnabla  the  accused  to 
arlduce  evidence.  On  the  day  to  which  the  trial  vsi 
■djoumed,  the  eamplalnaat  nut  being  present,  the 
Hagiatrote  acqnitted  the  accaaed  under  ».  247  <if  the 
Ct.de  nf  Criminal  P(i>codare.  Tlia  ffistrirt  Magiatrate 
entfrtained  an  appeal  from  thla  order  under  i.  438  (o) 
of  the  C'ide  of  Criminal  Pn'cednre,  revnwd  it,  and 
dircetud  a  re-lieaTin((  on  the  ground  that  tbo  com- 
plainant and  hla  vakil  had  appeared  before  the 
Carat  shortly  after  the  case  had  ben  dlsmined  by  the 
■cnmd  clasi  Ha^atrste.  Held  that  the  order  A  the 
District  Haiiiitrate  na*  Illegal.  RAyoASAu  Air- 
TAin3AK  V.  Nabasixhvlv  Naiak 

p:.  Z>.  B.,  7  Kad..  918 


Ste  Jddqmbrt— CuKiSAL  Casbs. 

[I.  Z^  B..  11  Gala.,  449 
Z.  L.  S,,  13  Calo.,  110 
1.  Zi.  B..  IB  Bom.,  11 
1. 1..  B.,  89  Calo.,  241 
Z.  Zi.  B.,  93  Calo.,  490 
I.  Xi.  B.,  19  AIL,  506 

1  c.  w,  IS.,  lee 

3  ■  2 


lizcdbyGoOt^Ic 


(    1S60    } 


DIGEST  or  CASES. 


{  i9eo  ) 


CRXHIBTAI.  FBOCRD17BS  CODES  (ACT 
V  OF  189d:  ACT  X  OF  18Si:  ACT  X 
OF  187S:  ACTS  XXT  OF  1861  AND 
TEH  OF  lBe9) -confUued. 

B.    428    (187E,    8.  981;    1861^9. 

■.431). 

Sta         SbNTRNOI-ImPBIBOKUBHT  — iMPBl- 
■OHHBtIT  ObKBHALLF. 

Ld  B.  L.  B.,  A.  Or.,  50 

B.   437  (Fresidenor    Ma^trftte's 

Aot,  1877,  B.  188). 

jSm   Apfeai.    in   CHimitAL    Cabsb  ~Ac- 

QCIXIALB,    AFP8AL9    VBOH, 

[L  lb  IL,  9  AIL,  638 
Sea   SnFEaaciBHDBHCE  ov  Ilioa  Covht — 
Cbabtbk   Aot,   2-1  t  nG    Vic,  o.  101, 
la^CitiifiHii.  Cahbi. 

IT.  L.  B..  7  Cnlo..  447 

— ■  b.   428  (1872,  B.   332 ;    1861-88. 

■.42S). 

Se»    AiTEU  ix  CBonHAi.    Casbb— Cri- 

uifu.  FBooVDiru  CoD». 

,  re  Bom.,  Or.,  64 

6  B.Ii.B.,488 

L  L.  B.,  S7  Cala,  873 

4  C.  "W.  W.,  487 

See  CbiiohaIi  PBOOHPUiaa. 

[I.  L.  B..  IB  AIL,  186 
Set  Fbxu  Cods,  b.  182. 

[I.  I..  B,,  12  Mad.,  461 
See   Cun    uimu   B>Kun>— Chimihaii 
Caiis. 

-  (1878,  a.  S8S)-01iwm- 


<ila«(wl«n!  o«#(w!twof  nommtled—Poicer  of  Ap- 
pellaU  Court. — A  ciue  of  amnlC,  tried  by  the  Aani- 
iHit  Ht^nte  of  Purneah,  wu  spp«aled  to  th«  Ses- 
■iaiii  Judge  of  tbat  district,  who  ordered  ui  inqnir; 
U^  foimd  tli&t  tbe  assaolt  had  been  committed  ia 
Hald^  uil  thereupoQ  relsHed  the  acciued,  ■■  the 
Hagirtnte  of  Parne&li  lui  no  juriadicUon.  Meld 
that  the  Jndg«  had  no  juri*^ctian  under  t.  70,  Cri- 
minal Procednro  Code,  to  nuke  inch  an  order,  the  ac- 
coied  not  ha^ng  1>een  pcej  adiced  in  hta  defence,  and, 
fuither,  that  he  onght  not  to  hare  ordered  the  in- 
qniry  ai  to  tlie  place  where  the  as*an1t  wm  commit- 
ted, that  qnertion  having  no  b(«ing  on  the  gnilt 
oi  innocence  of  the  accuaed — ».  !lS2i  Criminal  Proce- 
dnie  Code.  HoEiiuD  QoLU  c.  Mdb&bbKb  SiiraH 
[88  W.  B,  Cr.,  84 

•.42a 

8te    Lettibb    PATBirr,    Hish    ContT, 

CL.  86  .    I.  L.  B»  IE  BoQ}.,  402 

Bee   V«KDi<jr  oi   Jtjbt— Powra   to    ih- 

TBBrlBE  WIXB  TiBSlOTS. 

[I.  L.  B.,  IE  Bom..  482 


CBXtCINAI.  FBOCBDTTBB  OODBS  (AC1T 
T  OF  1683;  AOT  X  OF  188i:  ACT  £ 
OF  1873:  AOTB  XXV  OF  1861  AITD 
Vm  OF  1869) -coKti'itMit. 

~  B.  430  (1873.   a,  280;    1861-e», 

B.  428). 

See  BBriBff— Cuunii  Cmbs. 

[I.Xi.B.,19Boiii,73a 

Set   SlHTBHOS— POITKB    OF    HlQH    COUBT 

la  TO  iiEBTBRCSa — MlTIIATlOa. 

CB.  lb  B.,  Sup.  ToL,  4S4 
6  W.  B.,  Cr,  e 

^e.48L 

See  Affi&i.  in  CBmnriL  Ciiia— Pb*o 

TICB  AND  PWMBDUHB. 

[L  lb  B.,  W  Bom.,  714 

■ S.482. 

See  BiSHT  to  BBQnr. 

[I.  lb  B,  19  Oalo,  880 

B.  481  (Aet  X  of  1870,  B.  101). 

Bee  CovrBBSioa— ConTESBioiTB  to  Folicb 
OriioBKS  .   X.  Ii.  B.,  9  Bom.,  01 

Set  BlVIBBXOB  rO    HlOE    CODBT— CBIKI- 

Ku.  Cases      .   L  lb  B.,  8  Bom..  80O 
Set  Bbtibw— CkDiiikL  Casbb. 

[L  lb  B.,  7  All.,  67a 

See  BiaH  r  to  bbsih     .    9  B.  Il  B.,  41? 

[I.  I..  B..  8  Bom.,  290 

b.  430.  p&ra.  1  (187^  bb.  894,  SOB, 

para.  1;  1631-89.  b.  403). 

See     Die  RIB    AsBianiniTBmB     Bilib* 
Aot,  b.  63     .    I.  lb  B.,  IB  Bom.,  ISO 

iS«e  BSVOXMATOBT  S0H0OL9  AcT,  a.  8. 

[Z.  lb  B.,  14  Bom.,  881 
Sea   Casbb    uiisbx    Bztuiok— Cbuuhai 

Set  Sbitbnob-Powbb  of  Hioa  GomT 
AJ  TO  Sbhtikobb— HmoATioir. 

[B  L.  B.,  Sup.  Vol,  484 
'■^  ■"    Cr,  e 


Bap.  Vo] 

ew.B.. 


!_  « I^f^rior  Crimiiud  Court," 

— The  wnrdi  "  inferior  Criminal  Court "  in  a  486 
of  the  Crimioal  Procedure  Code  mean  inferior  so 
far  ai  regards  the  partienlar  matter  in  respect  to 
which  the  superior  Conrt  is  asked  to  exercise  its 
reriiional  jarisdiction.  la  thb  kattbb  ov  thb 
rBTiTioK  OV  Nobin  Eboto  Hookbbjbb.  Nobu 
Efiisio  Mooesbjbi  v.  Bvatiox  Laix  Lasa 

[L  lb  B.,  10  OaOo.,  968 

3.   Bud    B.    487— J>M(rte* 

Magiglrate—Foieer  U  reeite  procaeiingt  of  Smb- 
DiTniiimai  MagUtrate  ofthafrtt  clait — "I^firwr," 
"  Subordiitate''  Xagiitratet—Seaeaii  of  diiiime- 
tipm. — Under  s.  4SG  of  the  Code  of  Criminal  Pro- 
cednTe,a  District  Magistrate  has  power  to  call  lor 
and  examine  the  record  of  a  proceeding  before  a 
Sub-DiTwi-inat  Magistrate  of  the  first  class.    SoUia 


iizoabyGoo(^Ie 


(    19C1    ) 


DIGEST  OF  CASE3. 


(    1M2     ) 


dUMIHAI.  FBOOXDnKE  CODES  (ACT 

T  07  1996:  ACT  X  OF  1883:  ACT  X 

OF  1672:  ACTS  XXT  OF  1891  AND 

Vm  OF  1669)— CD«fii.«*rf. 

fr-iffo  Kooittitt  V.  Sniriek  Lall  Laia,  I.  L.  S.,  10 

Calc,  068,  dincnted  bma.    Iv  «■  Pii>k«vibhi 

CL  Ik  B.,  8  Kad.,  18 

8. ^arfil^r  imgnirg^Inferior 

Criminal  Court — MagtttraU  of  the  dittHct, 
Potccrt  of.—k  Mftgirtnte  of  %  dirtrirt  ia  comprtanl^ 
under  >.  4SK  of  the  Criminal  Prccedare  Cade,  to 
ckll  foT  and  deal  with  the  record  ct  iny  preceding 
before  any  Hagiitmto  of  whatever  cIsm  in  bia  cwn 
diitrict.  Ofbhxko  Nath  Gbosb  c.  Dcesiiti  Biwi 
[L  Ih  B,,  19  Calo.,  47S 

4. (lS7a,B.29B)-J?(reorrfD/ 

Ja/Vn'or  Crmrt — Explattatioa  of  order  pa4ied. — 
Where  a  Seuinna  Judge  ha«,  nnder  a,  296  of  Act 
X  of  1873,  called  fcr  the  reccrd  of  an  Inferi.  r  Ccart, 
he  ]«,  before  teferaing  the  cue  to  the  High  Court  (or 
orden,  brnnd  to  call  apcn  the  inferior  Court  for  an 
explanation  of  the  order  puaod,  and  ilioiild  aabmit 
«ach  ei^anatkn,  together  irith  the  reat  of  the  record, 
to  the  HighConrt.  HailamsiFaeibb.  Ta&ifdi,li 
FUKUiE     .  .    L  Ii.  R,  8  Cala,  644 

6.  Foirtr  of  Joint  Settiont 

Judge. — A  Joint  Bmiona  Jndge  has  no  power  to  Act 
in  caaca  (f  an  order  ct  a  Ua^atmte  aa  to  pcaacaaion 
of  land  made  witbtmt  jodicialinqnirf,  under  a.  £95, 
which  applici  odIj  to  the  SeaaiGni  Jn^e  of  the 
divUon.  Shoucpoo  Kobhio  r.  Buna  Lai,  Jkae 
[25  W.  B.,  Or.,  21 

9. (AotVori898)-PoiMr 

rf  loeal  Legiilature — Forer  qf  miriou  bg  Sigh 
Court — Order  eouarmiKg  afrrrjf  vnrporiiug  to  be 
made  uuifer  1. 145. — The  Iccal  LrgiaUtore  has  pcww 
to  uvcTTule  a  atatutcry  power  ccnferred  on  the  High 
Court  i  bnt  thia  waa  nc  t  the  object  and  rcantt  of  the 
leeiilation  ciprciaed  in*.  4Z6  of  the  Criminal  Prr- 
reSnra  Cede  of  1898.  Etupnit  t.  Ssrai,  J.  L.  B.,  4 
Calc,  172:1.  S.,  BI.A.,  178,  referred  to.  The 
terma  of  a.  436  mean  that  orders  nndrr  the  eirmptrd 
■ccticni  nunticitcd  in  cl.  (a)  mnit  have  been  paned 
with  jnriadiction.  If  anch  ctdera  are  challenged  aa 
made  withont  jnriadicCion,  the  mere  fact  of  thiii 
piirpcrting  to  be  paFtrd  under  the  exempted  aoctitna 
wonld  itit  bring  them  within  thcae  acctWa  ao  aa  to 
debar  the  eiercue  of  p<jwcn  by  the  High  Cotiit  under 
a.  16  of  the  Charter  Act,  Abageiwari  Deli  t. 
Sidieicari  Deti,  I.  L.  B.,  16  Caic,  80,  A»a»da 
Chandra  Bhullacharjee  v.  Stephen,  I.  L.  B.,  19 
Calc.,  127,  Boop  Lai  Dae  T.  MaHaoi,  2  C.  W.  S., 
373,  and  {^ueeu-Emprett  t.  Pralap  Chunder  Qhote, 
I.  L.  B.,  23  Calc,  863.  fillowed.  Hdbbcllvbh 
Naraih  Sib&K  r.  LcCHMSBWAB  Pbobad  Sinaa 

[I.  I..  B.,  £6  Calo.,  188 

—^ —  as.  486.  486.   488  (1873,  sb.  £66, 

see ;  1861-69,  a.  4S4). 

See  ApPBAi  iH  CiainiTAi^  CABBS-Cxoa- 

BAI,  PBOCSIMrBE  COJ>MI. 

[8  Bom.,  Dr.,  1 

Ste  CoDKSBL  .    9  R  Zh  B.,  417 

[I.  I..  B..  1  Bom.,  64 


CBIMrNAL  PEOCBDIJBE  CODES  (ACT 
V  OF  1898:  ACT  X  OF  1883:  ACT  X 
OF  1873:  ACTS  XXV  OF  1861  AND 
vm  OF  imSi—eontiuaed. 

See    Bias    Cofbt,    Jtibisdiotiok   at — 
Bombay— CEniniAL, ' 

[I.  !•.  B.,  S4  Bom.,  471 
See    Plfadbi— APPOnrTMiBT    jiro    Ap- 
FEABANCB  Ot       .     6  B.  Il  B..  Ap.,  46 
See  Pbitatb  Pbobboctob. 

^  B.  I,.  B..  Ap.,  46 
Sea  CASia  chdbb  Bkibskitck   to   Hioh 

CotrsT— Crimihai.  Casks. 
See  Eiaar  lo  Biani   .    9  B,  Ii.  B,,  417 

b.  436. 

Se4  CoiatmiBHT  L  Ii.  B.,  10  Bom.,  319 

[L  I..  B..  8  All.,  14 

See    Ua'DTBtsatb,      JCBiasicfios     O? — 

FOWBBS  ov  MAO-mBATia. 

[I.  I..  B.,  18  Calo.,  75 
See  Sbbhiosi  Jin»s,  Jusibdictioh  og. 

(I.  I..  B.,  SO  Cnlo.,  838 
I.  Ii.  B..  S3  Mad.,  fl35 

as.  486, 4S8  (1873,  b.  396 ;  1861-69 

s.  436). 

See  DiED&iBGB  01  AccrBBD. 

[8  W.  B  ,  Cr„  41,  61 
15  W.  B.,  Cp.,  61 

4  B.  I4.  B.,  A.  Cr.,  1 
8  B.  I..  B.,'337,  339 

See  Haotstsatb,  JtrBiBDiimoN  ov— Cov- 

MTTltBlIT    TO    SBRSIOHS    COrBT. 

[8  Bom.,  160 
4S[aa.  Ap,61 

5  a  L.  B.,  Ap.,  48 
See  Cabes  fhdeb  Bbfebenob  to   Hiaii 

CODBS-  Chihinal  Cabbs. 

i5ea  Sbbbioits  Ivnam,  Joribsiction  or. 

rS  B,  Ii.  B.,  A.  Cr.,  88 

W.  B.,  1864,  Cr..  8 

9  Bom.,  170 

8  W.  a.  Or..  41 

-  Potter  of  a  Seeeioiu  Ccvrl 


to  order  commillal  of  aocnted  diicharged  bg  t. 
Sfagittrafe.—An  order  by  a  Jndge  nnder  s.  £96  of  Act 
X  of  1873.  directing  a  Magittrata  to  commit  an 
accaaed  peraon,  who  hae  been  discharged  at  a  preli- 
minary enquiry,  to  take  his  trial  in  a  Court  of  Seaaicn, 
muat  specify  the  paiticaUr  act  conatitntiog  the 
,  ifencB  charged.  The  Jndge  cannot  direct  a  ctm- 
mittal  fcr  i  ffences  with  which  the  accnsed  wh  in  no 
way  charged  before  the  Hagiatrate.    Qdbbn  v.  Ta- 

SVCEHATH  HOOEBBJEB 

[10  B.  L.  B,  286  :  18  W.  B.,  Or.,  80 

2,   Order  of  eommittal  ef  per- 

eont  diieiarged  under  1.  21S.—A  complamt  was 
preferred  before  the  AMiitant  Magistrnte  against  two 
persona  of  an  cfCence  nnder  s.  409  of  the  Penal 
Codp,  After  inqnlrv  they  were  diacharaed  under 
4.  216.     Held  that  the  Snsioni  Court  had  no  power 


lizcdbyGoOt^Ic 


(    1968    ) 


DIGEST  OV  CASKS. 


CBzanirAi.  frocedbhe  codsh  (act 

V  OF  XS98:  ACT  X  OF  1833:   ACT  X 
OF  1873:  ACTS  XXV  OF  1861  AUD 

Tin  OP  1809} -oontiniieii, 
te  Mbaeqaently  direct  thrir  committal  ander  ■•  206. 
Avotmovt  .  1 3Cad.,  Ap,  88 

8. Criminal    Pmeedurt   Coda, 

I.  4 — SriiiiMt  can,  Befinilioii  of—Charg»t  nudar 
Feual  Ctda,  mi.  380,  467.— T^e  appelluit,  sfter  hii 
^icharge  bjr  the  AnUtuit  H»giatrate  upon  >  chuge 
■Ddar*.  467  "t  tlie  Penal  Cod^  vta  comnuttedto  t^ 
,Se*aioi)i  Court  bj  order  of  the  Seisioiu  Judge  nndar 
the  Criminal  Frocedare  Code,  1872,  ■.  396,  upon 
cbargei  under  m.  880  and  4G7  of  ttie  Feiul  Code. 
■Heldhy  tlie Pnll Beach  (Spaitkib,  J.,  and  OuinuD, 
J.,  dtaientiag)  that  the  ciimmitment  wu  illegal,  and 
that  "SeuiooB  can,"  withm  the'mMning  of  i.  !S66  of 
Ihc  Code  of  Criminal  Proc^nre,  ii  a  ate  eiclunTely 
iTiablo  l)y  the  Conrt  of  Seaiiiin.  KnftBH  aw  bmiA 
V.  K1H0H4N  Smart      .        .  L  H  B^  I  AIL.  418 

Buraui  r.  Tasa  Caum  Biaoi 

tr  o.  t.  B,  les 

4. Jmritdiotia*  of  Maqitiratt 

— CommilmeM  io  Settiont—Crlmiiml  Proetd»ra 
Codt  (Aet  XXV  nf  imij,  ».  4S7,  JS6.— The  Set- 
-siODB  Judge  liu  no  power  to  cflmmit  to  the  Seuiuna  a 
cue  in  wyoh  piTaona  were  convicted  bj  the  Dqwtj 
Hagiitrate  of  ao  offence  under  i.  457  of  the  Pcniil 
Code :  each  a  cue  being  one  triable  b;  the  De- 
pnf  y  Hagiitrate,  ai.  427  and  436  of  Act  XXT  of  1861 
do  not  apply.    Qubbk  e.  Hashi  Sibdax 

[a  a  Ih  B^  S.  N.,  a :  10  W.  B.,  Cr.,  S5 

6, Sivival     of     proettdingr 

after  ditchargt — Jitriidiciion  of  Magittrate —  Set- 
4ioiu  Bate — Frtih  evideuce. — A  Depntj  Magiitrate 
,  having  ditmidcd  a  case  instituted  under  *.  380  of  the 
.Penal  Cude  without  taking  certain  eTtdmee  which  in 
hii  opinion  would  have  been  of  litUe  TBlae,,Uie 
Ifagtstrate  of  the  iliitrict,  on  the  application  of  the 
ccmplaiuaot,  took  Bach  evidence,  and  oommitted  tha 
aeonaedfortriU  before  the  Seaaicma  Court.  Btld,  on 
reference  to  the  High  Conrt,  that  aa  the  worda 
"SnaiuDe  cue"  io  a.  296  of  the  Criminal  Proeeduie 
Code  had  reference  only  to  a  ease  triable  eicladvdy 
by  a  Cooit  uf  Sm^d,  the  Hagvtrate'g  action  oonld 
Dot  be  lappottcd  under  that  lection,  but  that  .(u 
farther  evidence  in  addition  to  that  taken  by  tlie 
.Deputy  Hagiitrate  wu  forthoomiag)  It  wu  mi- 
tt^nable  on  the  principle  lud  down  in  Siapr**t  t. 
J»omullg,I.L.S.,9Cttle.,406.]actBSMv.  HuY 
DOIAL  Kakxokab 


L  L.  B.,  4  Calc,  IB 


fl. Sevival      of    procttdityt 

^»rdiMkarg«—J<trii^vHo%ofXaffitlraU—.Fr»A 
*tidtnvi—Froeeihtr«.~A  Masiitrat*  haa  no  power  to 
remand  a  eriminal  cue  to  a  Suburdinate  Ha^itrate 
for  re-trial  after  the  caie  has  once  be«D  diimiMed;  the 
oonraei  open  to  him  are  (1)  to  accept  a  freeh  com- 
pluut  (upported  by  freab  evidence,  which  wan  not 
before  the  Court  when  the  oaie  waa  diamiwed ;  or  (2) 
tf  there  be  iw  additional  evidence  to  be  pracnrtd.  to 
report  the  caie  tot  the  order*  of  the  High  Conrt 


cBncmrAL  pBoaitDCB:^  aotOBb  iaot 

V  OF  1888:  ACT  X  OF  ISM:  ACT  X 

OF  1878:  ACTS  XXV  OF  iSei  AXn> 

Tin  OF  ISWt-eaMinued. 
nnder  a.  S06  of  Act  X  of  1872-.    Is  ths  luitVK  of 
THK  pRiTioH  or  DiJAKub  Scri 

[1. 1..  B..  4  Gale^  647 

7. Diicharge  of  aecwttd  ftr- 

(DH  undtr  :  aiBSeviral  of  procetdiKgM  at  tkt 
imiatice  of  the  ComH  of  SaMiion—Conmifmeiit  of 
acc%»ti  pBranfw.— Certain  peraoni  were  (3iarged 
nnder  a.  417  of  the  Penal  Code,  and  were  diarhorged 
by  the  Magiatrate  inquiring  into  the  ofFence,  ondM 
I.  SIB  of  Act  X  of  1872.  The  Court  of  Sorfon. 
coniidering  that  the  accused  periana  had  been  impro- 
perly dbchargod,  fcmarded  the  record  to  the  Ifagia- 
trate  of  the  diatrict,  Bu^geBting  to  him  to  make  the 
cMe  over  to  a  Sabordiaate  Ma^^trate,  with  dircctiona 
to  enquire  into  any  Lffence,  other  than  the  offence  in 
reipeet  of  which  the  accuaed  peraona  had  been 
diacharged,  which  the  evidence  on  the  leoord  ihowed 
to  have  been  c%.)tumtted,  Thefiubordloate  Magiatiate 
to  whtan  the  caae  waa  made  over  made  an  inqiuTy, 
■nd  committed  the  aceaaed  peraoaa  for  trial  before 
the  Court  of  Siiaion  on  charge*  under  aa.  S63  and  420 
of  the  Penal  Code.  It  wu  contended  that  the  Court 
of  Beaaion  wat  not  competent  to  "  direct  the  accuaed 
peraona  to  be  coramttted"  under  s.  296  of  Act  X  of 
1872,  the  caae  not  being  a  "  SeisiouB  cue"  within  the 
meaidng  of  that  lectJon,  and  that  the  commitment 
WH  conieqnently  illegal.  Btld  that  there  vai  do 
"  direction  to  commit  within  the  meaning  iSt  that 
lection,  that  ia  to  aay,  to  aend  the  accuaed  poaona  at 
once  tn  the  Sesafona  Court,  vrithout  further  inquiry, 
and  whether  or  m 


quence  of  the  auggeatitmi  of  the  Court  of  Si 

immaterial,  and  that  the  inqutr; 

under  ■■.  363  and  420  of  the  Penal  Code  wae  rightly 


t  the  inqctry  apcn  the  charges 


held  by  the  Snbordiuate  Hagiatrat«,  and  the  « 
"rnent  could  not  be  impeached.    KvPB^rs  or  Ifdia  t. 
Bhot  KnaE     .  .  I.  U  B.,  S  AIL,  670 

8. Dit^arg*  By  MagiitraU  — 

Order  of  eommUmaat  Ijr  Sttiioiu  Judge— Omit- 
noa  to  call  oa  aeomied  io  thovi  eauie  agaimtt  tmck 
aommilme»t-  Crimiiutl  froted%rt  Code  (Act  X  of 
ma},  II.  296.  283.— X  Beaaiont  Court  hm  no  power, 
under  a.  206  of  the  Criminal  Procedure  Code,  to 
direct  the  oummitment  of  a  peraon  ifiacharged  by 
a  Deputy  Hagiatrate,  without  firat  giving  auchptracai 
an  opportunity  of  ehowing  canae  agunii  auch  coln- 
mitmoit.  But  under  e.  296,  ai  amended  by  Act  XI 
of  1674,  the  Conrt  hu  powffi  to  direct  the  nibordinBte 
Court  to  enquire  into  any  uffencea  for  whuJi  it 
conndera  a  commitment  abonld  be  ordered.  WhCC 
however,  a  trial  under  auch  a  commitment  mide 
by  order  of  a  Seaaion*  Judge  haa  been  duly  held,  aod 
no  actual  future  c^  justice  haa  been  canaed  bj 
Qit  error  of  the  BeaDOUi  Judge,  a.  288  of  the  Crimi- 
nal Pr<icedure  Code  would  be  a  bar  to  the  rerertd  of 
hia  indgment.     Ekpbbsb  r,  Esauib 

PL  I..  B.,  7  Calo.,  663 :  10  C  L.  B.,  8 

9,  — ■ — - — — —  Cor>u»itmii»t    bg    Stttioiu 

Judgt  -  Offence  of  ekeaiina — Criminal  Procedure 
Coda,  1B8S,  I.  4.  -  An  order  of  cumndtment  by  a 
Seadona    Judge    under    a.    296   of   the    CrinUMl 


iizoabyGoo(^Ie 


(    IBM    > 


DIQKST  OP  <:aSBS. 


(  iftoe  ) 


-CBOaiTAI.  PBOCEDUBB  COJ>GB  (ACT 
V  OF  1B98:  ACT  X  OF  1882:  ACT  X 
OF  187S:  AOTS  XXV  OF  1861  AJTD 
Tni  OF  1B69)— continued, 

Proc^oreCodo  U  bkd  in  form  if  it  d?ec  not  apccify 
the  cffenM  for  which  the  pftrtiea  ize  to  be  committed 
fur  trill  at  tha  Se»iiiii».  A  trial  for  the  offence  of 
cheating  ii  not  ft  Senioni  cue  within  the  moaain^  of 
a.  296,  having  legui  to  the  flnt  portion  of  tha 
daSnitiDD  of  Smions  cue  io  a.  4  of  tbfi  Code, 
which  matt  be  read  w  if  the  word  "  only  "  folloired 
XLe  word*  "triablB  by  a  Conrt  of  Seiiion."  Joy 
Krui  SiHOH  t>.  Uah  Fatuok  .  21 V,  B.,  Cr.,  41 

K), AtamoHMu      or     givtfg 

Motiee  to  accuted  pertom, — Ths  Scaions  Judge, 
under  a.  2S6,  Criminal  Procedure  Code,  1ST2, 
made  an  order  upon  the  Dcpnty  Hagiitnte  for  the 
commitment  of  tLe  accoKd  who  had  prarlnmly  been 
diicliarged  by  the  Deputy  Magiitratc,  bui  it  waa 
»lleaed  that  ludi  order  of  the  Sewi^ni  Judge  waa 
a,h&  without  oalUng  upon  the  petitiiiners  to  ahow 
canae  b  the  matter.  Seld  that,  alth^mgh  there  ia 
Jinthing  in  •.  396  with  regard  to  anaimoniiig  or 
.giving  notice  to  the  accnjed  peraon,  no  psnin  (hould 
.be  affected  in  hia  perasnal  liberty  without  having 
oppjrtnnitjt  given  him  to  answer  the  charge  for 
wUch  he  is  arreated  and  put  int:i  priion.  The  Cunii 
jicaordiDgly  was  of  opinijn  that,  if  the  accnacd  had  no 
opportunity  .given  thom  of  meeting  the  charge,  tbe 
cionmitipcift  wai  n-t  a  good  c.-immitment.  In  thI 
JIAITEB  QF  THB  PXTITIOH  OF  BUHDHOO 

[a^  W.  Bl,  Or.,  67 

NoWAS  SnrciB  r.  Kokil  SixQe 

[94  W.  B,,  Or..  70 

M      DWAKKAKATK       BB&T- 

.     1  C.  L.  R.,  8S 

11. 


«eciued  persin  had  been  diiMbarged  by  a  Snb-Hagia- 
trate,  and  the  Diitriet  MaKj«trate  direiited  the  cum- 
mittal  of  the  accoied  .to  the  Cunrt  of  Senijn  under 
a.  ^S  of  the  Ciide  of  Criminal  Procedure,  1SS2, 
witb^at  calling  npjn  him  In  abow  canse  why  he 
ih'inld  not  be  c3iBmitted,_Arfif  that  the  order  of 
eoramittal  and  the  cimmilnient  made  thereunder  wae 


la    TUB 


la. Ordir  bu  the  DUlricl  Ma- 

gUtrtUtMMderM.  43$  for  eovimiUal  of  a  perion 
ditehargtd  ig  Jlrtt  claii  Mugittralt  under  ;  S09 
—  Validitgo/tiiai  commitmtnl— Ultra  rire:— 
Wbere  a  Hagiatrate  of  the  £nt  ctui  diacbarged, 
under  a.  209  of  the  Criminal  Procedure  Code  (Act  X 
of  lSS8},a  peri'jncbargedwith  an  offence  eiclneively 
triable  b;  the  Court  of  Scaalon,  and  the  Diatrict 
-Ua^attate  directed  him  andsr  i.  436  to  commit 
the  accused  to  the  Conit  of  Season,  and  a  commit- 
ment wa«  made,  bnt  the  SeaaWaa  Judge  referred  tho 
caae  onder  s.  215  for  the  order  of  the  High 
Coiili,Stld  tbat  the  order  of  tho  Biatrict  Hagia- 
trate under  a.  136  was  nit  tUtra  rirts,  and  that  the 
';  .  thereunder  to  the  Court  of  Seitiuiu 


CBXHUTAI.  FKOCEDTTRE  CODES  (ACIF 
T  OF  1898:  ACT  X  OF  lB8i:  ACT  X 
OF  1872:  ACXB  XXV  OF  18B1  Ain> 
Vm  OF  l36a}—co»tiniud. 

naa  .good,  and  could  not  be  qaaebod  under  i.  215. 

QUHH-EKfKBRB  V.  PBIYA  OOFAI. 

■p.  Ii.  B.,  9  Bom.,  100 
-^  a.  487. 

St»    MAOURKATH,        JVBHQICnOH      OF-— 
'POVIBB  OF  VAOTSTBATBg. 

[1. 1,.  R.,  18  Calo.,  76 

See  NcjaABOB— Umebb    Cftimsii.   Pbo- 
^OBDCBBdou  .I.Z..B.,a4Cal<!.,SB6 

ac.-w.i!r,2i7 

X  Z..  B„  SB  Cala„  429 
-8  C.  W.  IT.,  118 

1 '•Tiifirior"—"a-nio-rdi- 

mate  " — Fif^  cIom  Maffiitrale — Magiitrale  of 
J}iitrut. — A.Magiitrate  of  the  first  clou  ia,  witbm 
tho  meaning  of  i. '  4S7  of  the  Ciimiodl  Procedure 
Code,  "  in&rdinate "  to  the  Magistnte  of  the 
District,  who  i«,  tierefore,  competent  to  call  for  the 
record  of  Uio  former,  audio  deal  with  it  under*.  437. 
Quiu-EHFSSBSc.XAaEABi  .I.Ii.B.,7  A11.,66S 

a,  '•  Iiff trior  "Subordinate 


aud  ■ubordimte  to  that  of  the  IDiitrict  Magistrate, — 
a.  17  of  the  Crimioal  Procedure  Code  (Act  X  of  1882) 
-eipmsly  nrovidiDg  that  all  Hagiatrates  of  whatever 
claaa  ■hall.be  aubordioate  to  the  Diitriet  Magiatrate. 
■The  District  Uagiitiate  is  luperior,  in  retpeet  of 
.eieanllveai  well  aa  judicial  'fanctiona,  to.aU  other 
Hafittratea.  The  term  ".infmi[7  ".aa  naed  in  .the 
Ccne  meani  datiifahly  Incompetent  to  bold  or  eierciae 
equal  powfn,  and  carries  with  it  the  idea  of  subor- 
diDation,  which  lattn  mean*  "  iuferiar  in  rank." 
Ifobin  •Sritio  MoAetjee  v.  Snttiale  Lall  La/ia, 
I.  L.  B.,  10  Cale..  968,  queenrEnpreii  v.  Naaal 
Jan,  T.  L.  S.,  10  Cole.,  561,  diaaented  tnra. 
QiTuv-HKFsaBfl  V.  pmTA  Qoru. 

Xt  Ii.  R.,'9  Bom.,  100 

8,   ■ iZHjferB»(  target  ariiing 

But.of  *ami  tramaeUtm — Jjiguitlai—FurUer  in.- 
gitiry — B£'triai. — S,  .being  diaigcd  with  th^ 
uid  miadiief  in  reapeot  of  certain  Inanches  cut  from 
-a  itme  daitned  by  tiie  ccmptainant,'  was  tried  by  a 
jmbonlinate  Magutrate  on  the  charge  of  miachief,  and 
J«qnittad  to  the  graujid  .that,  aa  against  the  com- 
plana^t,  ^.had  title  tothe  tree.  On  the  applicatioD 
ef-the  complajnant,  the  Distiriot  Hagiatrate  directed 
Jurtlier  ioqoirr  into  (he  case  under  a.  437  of 
ttie  Code  of  Cimuual  Procedure,  and  on  a  rafemoe 
to  the  Conrt  of  6eaioa:tb«  Beswaw  Judge  held  tbat, 
«a  no  inquiry  into  the  charge  of  theft  had. bem  h«Id, 
the  order  ;iraa  legal  Held  that  the  J>iatrict  Hagia- 
tEate,had  no  pavfsr.to  pass  lach  an  order  muder  s.  &7. 
QcBiH-EiaitaB^  v.  Ebbah bbdsi 

.(T.X.IU.-8Kad.,98e 


4.  - 


-  renal   Code,  ,i,.  4IS7,  <W8 


■Marriage    in^f^eimMif    proved— iHteiarje    c^ 

iieBmed — Se-iritU   ordered— Wife    ordered    to   be 
-J  -     re-Jrial.-la  ao  iii^mrf  iato^-cufijft 
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DIGEST  OF  CASES. 


( 


) 


CBIHINAL  PROCBDimi!  CODES  (ACT 
V  OF  IS9B:  ACT  X  OF  1882:  ACT  X 
OF  1872;  ACTB  XXV  OF  1861  AND 
Vm  OF  lS69)~eonlin«eJ. 
ftlleged  adulter;  uid  entidng  iw&y  a  niamed  woman 
for  illidb  purjiowi,  the  complunant  refused  to  «i- 
amine  hi*  wife  as  to  tbe  marriage ;  the  Deputy 
Magistrate  declined  bo  frame  a  clisx;i:c,  and  discharged 
the  accused.  The  Seesinna  Jnd^o  ^ecbed  a  re-trial 
to  be  held  by  anithcr  Dt^iaty  Magistrate,  and  or- 
dered that  the  evidence  of  the  wife  sliuuld  be  taken 
as  to  the  marriage.  Htld  that  the  Sessions  Judga 
in  Dideriog  a  ro-triat  had  nnt  exercised  a  proper  dis- 
cretion, he  having  admitted  that  the  prdsecutinn  had 
tailed  to  prove  the  marriage,  and  it  not  being  alleged 
that  an;  svidenoe  wa<  tendered  by  the  [H'oeecatioD 
and  act  taken  by  the  Deputy  Magistrate.  CHcmiBB 
NiTR  Qaon  v.  Nuxdololl  CHATiEiuEa 

[I.XhB.,UCalo.,81 


iiu;  aa  accused  ia  a  criminal  matter  shoold  be  made 
wnhont  giving  Mm  notice,  so  as  to  enable  him  to 
sippekr  and  shew  cause  if^init  it.  A  Sessions  Judge 
has  no  power,  under  s.  437  of  the  Criminal  Prc- 
tednre  Codf,  to  direct  a  particnlar  Magistnta  by 
name  to  make  the  further  inquiry  coDtcmplated  by 
that  Mction.  The  further  inqairy  contemplated  by 
I.  487  of  the  Criminal  Prcccdnre  Code  is  an  inquiry 
opoQ  f  Dither  materials,  not  a  re-hearios  of  the  matter 
upon  the  same  evidence  nhich  was  before  the  Magis- 
trate who  held  the  first  inquiry.  In  tbb  mattik 
oT  THi  riTnioH  ov  CHVimi  CBmit  Bhutta- 
CBAKJBA.  Cbunsi  Chcbh  Bhuttacbabjia  r. 
Hnc  CauNDMh  BAmsjBA 

[L  Ii.  B.,  10  Calo.,  907 

6.  —  Fmr^er  inquirg — Potrtr 
of  Dittriel  Magiitrait  to  diraet^ "  Inferior  Cri- 
mi'bqI  Crmrt  " —Noiirt  lo  acciued.— The  wnTia"  In- 
terior Criminal  Court  "  in  i.  486  of  the  Criminal  Prr- 
cednre  Code  mean  inferior  so  fat  as  regards  the  parti- 
cular matter  in  respect  to  which  the  luperii^r  Court 
ia  asked  to  exercise  its  revlsional  jurisdiction,  A 
criminal  charge  instituted  before  a  Magistrate  of 
the  flrst  clan  was  filially  dlapcsed  of  by  him  by  an 
Older  dacharging  the  accused.  Subsequently  the 
M^Miate  of  the  district,  proceediiw  under  s.  437  of 
the  Code  of  Criminal  Picecdnre,  directed  ■  farther 
inquiry  to  be  made  by  a  subordinate  Magistrate. 
This  order  was  made  without  notice  to  the  accused. 
Meid  that  the  Magistrate  of  the  district  had  no 
jurisdiction  to  dirtnt  a  further  inquiry.  Semblt^- 
That,  as  a  matter  of  rtrict  law,  the  accused  was  net 
entitled  to  be  heard  by  the  District  Magistrate  befcre 
granting  the  order  Erecting  the  inquiry.    In  TBI 

HATIrn  Ot  TBB  FITinOir  0>  NOBIV  KniBTO  Moo- 
XIBJIB.      NOVIH    SSISTO    MOOKIBJU    e.  BrBBIOI 

Ljlij.  Lasa  I.  Ii.  B.,  10  Oalo,,  968 

7.  Tvrlhtr  i»q»iry.—K  De- 
puty Magistrate  having  discbarj^d  a  person  accused 
of  an  oBonce,  on  the  gninnd  that  the  evidecce  was  in- 
■ufHcient  for  conviction,  the  Magiatrate  of  the  district 
recorded  an  order  stating  that,  in  his  opinion,  the  oc- 
eused  had  been  improperly  ^schargedj  ftnd  directing 


CBmXNAI.  PBOOBDITRB  CODES  <AC7V 
V  OF  leaS;  ACT  X  OF  1888:  ACT  X 
OF   1872:  ACTS  XXV   OF  1861  Aim 

VnZ  OF  18e8>--<K»iti<»eJ. 
under  s.  437,  Criminal  Procedure  Code,  that 
further  inqniry  should  be  made,  and  the  accnaod 
called  on  to  enter  npoD  bis  defence.  Tile  accused 
was  not  called  upon  to  ^w  ause  why  t.  ^irther 
inquiry  should  not  be  made,  but  a  summonB  in  the 
terms  of  s.  6S  of  the  Criminal  Prricednre  Cede  wai 
issued  to  him.  On  his  appearance  he  was  tried  by 
the  Magistrate  of  the  district,  convicted  and  aeD- 
tenced.  The  witnesses  for  tho  pmsecntion  were  net 
recalled,  but  the  Magistrate  relied  upon  their  evi- 
dence as  recorded  iu  the  first  trial,  and  also  upon  the 
statement  of  a  witness  for  the  defence  which  waa  net 
receivable  in  evidence.  Held  that  the  prreec^i^ 
of  the  Magistrate  of  the  district  were  irregular,  fir«/, 
because  ULtico  to  show  cause  why  action  shcnid  not 
be  taken  against  him  in  the  terms  of  s.  437  ol 
the  Code  of  Iriminal  Procedure  was  net  served  upon 
the  accused  person  before  prcceedtngs.  cstesaibly 
under  that  section,  were  commenced  ;  and.  taeondlg, 
because  the  snbseqnent  ptccecdin^s  of  the  Magis- 
trate were  ait  such  as  are  contemplated  by  the  pre- 
visions of  s.  487,  inaimueh  as  the  convictirn 
was  practically  based  upon  evidence  which  waa  net 
recorded  in  the  course  of  a  "  further  inquiry  "  befcre 
the  Magistrate  of  the  district,  but  npcn  evldraiee 
which  was  recorded  by  the  Deputy  Magistrate,  and 


EXFBBBS  V.  H<tE 

8. 


1. 1^  R.,  6  AIL,  367 


Procerfscrs  Code,  i.  253, — A  Magistrate  having,  under 
B.  3G9  of  the  Cede  cf  Criminal  Procedure,  discharged 
a  person  accused  cf  ric  ting,  an  order  for  fsrther 
inquiry  was  made  by  the  Court  of  Sesnon  nnder  a  487. 
Eeid  that,  the  offence  of  rioting  not  being  proved, 
the  Magistrate  was  ci  mpetcnt  to  try  the  accuard  for 
the  I  tFenee  of  assault.  QciBir-EirFBtss  v.  Papisb 
[I.  L,  &,  7  Had.,  464 

8. ■ Further  inquirs — Porer  of 

Sitfritt  Hagiitrait  to  direct  - "  Sttbardimate 
MagUirali" — Conpouttdable  riffiiue.~-X  criminal 
charge  nnder  s.  448  of  the  Penal  Cede  having  been 
instituted,  the  accused  was  sent  up  by  the  pcliee 
before  a  Deputy  Magistrate  of  the  first  class. 
Previous  to  any  eiidenee  being  taken,  the  Complainant 
intimated  to  the  M^istrate  that  the  case  had  been 
amicably  settled,  and  that  be  did  net  wish  toprcoeed 
further  in  the  matter,  upon  which  the  Magistrate 
recorded  an  order,  "  Ccmpromised ;  defendant  aeqalt> 
ted."  Subsequently  the  Msfistrate  of  the  district. 
relying  upon  ss,  346  and  £69  and  professing  to  act 
under  s.  437  of  the  Criminal  Procedure  Code,  directed 
the  Depaly  Magistrate  to  send  up  the  parties  and 
proceed  r(gnlarly  with  the  case.  Hald  further  that, 
in  addition  to  the  Magistrate's  order  not  being 
wanantod  by  the  fact,  it  was  ultra  virti,  inaimaeh 
as  the  Deputy  Magistrate  was  a  Magistrate  of  the 
first  class  and  not  "inferior"  to  the  District  Matis- 
trste,  and  to  give  the  District  Magistrate  jnris- 
dlctioa  to  call  for  a  record  under  s,  4SG  frcm  another 
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DIGSST  OF  CASES. 


(  mo  ) 


vsnsrsAJi  phocedure  oodbb  (acf 

V  OF  18B8:  ACT  X  OP  1883:  ACT  X 
OF  18TB:  ACTS  XXV  OF  1861  AOT) 

Vm  OF  18e9)~eontiiuied. 

MKgirtmte  and  to  ut  under  i.  1S7,  the  l&tter  mart  ba 
inforior.  Nohin  Krilo  Moolnryee  T.  Suiiieh 
Lull  Laha,  I.  L.  B.,  10  Cale.,  368,  followed. 
QvuK-BuFana  t.  Kawab  J^n 

[I,  I.,  B.,  10  Gala,,  561 


10. 


-  DiiAargt    of  aacund— 


Further  inquiry,  Fomer  to  rfiVmrf.— An  Kcnaed,  hav- 
ing been  duchkrged  ftfter  »  fnll  inquiry  befoie  >  coot- 
petent  Ccnrt,  ia  entitled  to  the  beocBt  of  inch  <fii- 
ch^Tge,  onleei  xmis  further  eridenra  u  lUacloBed. 
CoiucqDoit]]',  %a  order  mads  by  %  Diftrict  Jndgo  di- 
recting K  fnrther  inqnirj  to  bs  held  under  h,  487 
oi  the  Criminal  Procednie  Code  in  a  aae  where  a 
•HagistrMe  bod  dischu^ed  tlie  accnied  under  a.  aG3 
wM  not  warranted  by  law,  when  there  had  been  a 
full  inqairj  bj  a  competent  Court  and  when  no  fur- 
ther BTidsnce  wa«  disclcied,  inch  order  being  bated 
merely  npon  the  ground  that.  In  the  opbion  of 
the  Dirtriet  Judge,  the  eTidence  recorded  wa*  luffl- 
clent  tor  the  conviction  of  the  accoiod.  JiSfitrv- 
kusTO  BoT  n  Shib  Cbukiibs  Dim 

[I.  L.  B.,  10  Gala.,  1027 


IL  - 


-  FoKtr  nfBiitrict  MagU 


trata  to  direet  further  inquiry  by  ifagitlrait  qftha 
Jirtt  vlmt—"  Inferior  Magiilrale."—Wbeii>  a  Dii- 
trict  Ifagiitrato  called  for  the  recrrd  of  a  caae  in 
which  ■  Hi^^rate  of  the  flnt  clan  had  diKharged 


,—H«ld,  following  Nobi*  Kritto  Mvoktrjet 

T.  Suinak  Lai  Laha,  I.  L.  B..  lO  Cale.,  268,  and 
Qwea-Empret/  v.  Savab  Jait,  I.  L.  2.,  10  Cale, 
SSI,  that  the  Diitrict  H^itrate'i  order  waa  »ltra 
virei  and  illegal.    Jaanvai  v.  Bacho 

^  tI-^»^7AIL.184 

la Fwtkir  i»quirg—Be-trial 

—IHilriet  Magitlratt,  Fotnrt  of.  -  WTiere  an  ac- 
cused person  baa  been  diacharged  by  a  Hagittrate, 
farther  inquiry  cannot  be  directed,  under  i.  iii^ 
of  the  Code  of  Crio^nal  Prrcedure,  on  the  ground 
that  the  Magiatrate  hae  not  rightly  appreciated  the 
credit  due  to  the  witnenea.  Further  inquiry  ihould 
only  be  directed  when  other  witneiaea  might  have 
been  examined,  or  when  the  witufuea  have  not  been 
prrp^y  examined  ;  and  iuaamnch  M  >.  437  don  net 
direct  that  the  eridenco  already  taken  ihonld  be 
taluu  again,  the  further  inquiry  ahonld  ordinarily  be 
made  by  (he  Hagiatrate  who  made  the  original 
inquiry.  Where  a  District  Magiatrate,  being  of  opi- 
nion that  a  lubordinate  Magistrate  had,  without  joat 
cauae,  refnaed  credit  to  the  witneeaca  in  a  certain  csae 
and  had  improperly  diachai^ed  an  accused  peraon, 
directed  a  further  inquiry  by  antther  Magirtraie,  and 
the  accuaad  waa  on  the  aame  evidence  re-tried  and 
convicted, — Held  that  the  conviction  muat  be 
qoaahed.    QviBS-Exruis  r.  Autb  Khar 

[L  Zi.  B.,  8  Had.,  336 

18,  Farther    inquirj—Poictr 


dLXHINAI.  FBOCEDTTKEI  CODES  (ACT 
T  OF  1898:  ACT  X  OF  1889:  ACT  X 
OF  1872:  ACTS  XXV  OF  1861  AITD 
vm  OF  1889}— ooXiaawf. 

Hai^atrate  for  farther  inquiry  haa  no  anthjrity  to 
fetter  him  in  the  eierciae  of  his  JuiScial  diieietioit  as 
to  the  qneation  whether  the  caae  should  or  ahould  not 
be  committed  to  the  Court  of  Session.  Qu»ir- 
Ehfbibs  v.  Uusisami      .    I.  Ii.  B.,  16  Mad.,  30 

14,  ___ . ,  "Com plain! "—Ditlrict 

Mayiitrate,  Power  of,  to  order  farther  inqmri/ — 
Ditpnla  concerni'g  land — Criminal  Frooedaro 
Code,  1. 145 — S.  437  of  the  Code  of  Criminal  Fncr- 
dure  does  not  give  power  to  order  a  farther  inquiry  ttt 
a  caaa  under  a.  145  of  that  Code.  Chathtt  Bai  r. 
NmAMjAF  Bai  .     I.  Ii.  R.,  so  Calo.,  789 

16.  ■ ■ —  Farther     inquiry,    Ordtr 

of,  miihont  notiei  to  the  aecmed—Uagittrate, 
Foicer  of,  to  ordtr  further  inqnirg  which  had  been 
refuted  by  hit  predeceieor. — One  M  waa  tried  and 
diacharged  by  the  Sub -Divisional  Higlstrate,  and  the 
e.  mplainant  moved  the  Diatrict  Magistrate  for  a 
further  inquiry  not  only  against  M,  bat  abn  against 
other  peraona  who  were  charged  with  being  connected 
with  the  aame  (ffence,  and  the  Diatrict  Magistrate 
expreasly  directed  a  fnrther  inquiry  only  as  against 
3/,  who  was.tried  and  convicted  by  theSesuons  Judge. 
The  complainant  then  moved  the  Diatrict  Magistrate 
for  fnrther  inquiry  against  the  other  persona,  and  the 
Diatrict  Magiatrate,  a  diffcroit  ofllcer,  without  giving 
them  ui.tice,  ordered  a  further  inquiry  to  be  made. 
Beld  that  the  Diatrict  Magistrate  was  not  competent, 
on  the  &ce  of  his  prcdccessor'a  order,  to  direct  a  fnr- 
ther inquiry,  which  had  already  been  practically 
refnaed.  That  in  the  circumstances  of  the  case  the 
Srsaiona  Judge  waa  the  prrper  tfflcer  to  direct  a 
fnrther  inquiry.    Batto  ^3H  e.  Kabi  Sinoh 

[4  G.  W,  IT..  100 
Jnriedietien    of  Ditiri- 


dare. — A  District  Magistrate  has,  atrictly  speaking,  no 
power  under  a.  437  of  the  Criminal  Procedure  Cede 
(Act  X  of  1883)  to  order  a  further  inqub-y  into  a 
proceeding  nndor  s.  183  of  the  Code,  which  hae  been 
practically  dropped  by  a  Subordinate  Magiatrate,  tho 
proper  oonrae  being  to  refer  the  matter  to  the  Hijih 
Court.  Iin>KA  Nath  Barebjbi  r.  QpaHR-EuFEEas 
CL  L-  B.,  as  Oalc,  426 
S  G-  "W.  W .,  lis 

17.   ••  Further  inquiry  y —Set- 

eione  Judge,  Juriedictiou  of. — It  ia  competent  to  a 
Se^ona  Judge  acting  ander  the  Criminal  Prccednre 
Coda,  a.  437,  to  direct  further  inquiry  to  be  held 
where    additional    evidence     ia    not     forthcoming. 

QnE»-EllTBBeB  p.  BALABIimiTAICBI 

[I.  lu  B-,  14  Had.,  334 

18. Potrer  of  Seeeiont  Judge 

to  order  further  inguirv, — A  Sessiona  Judge  ia  not 
competent  under  s.  437,  Criminal  Prccednre  Code,  to 
dirrct  the  re^^pening  of  the  prcceedings,  merely 
because,  in  his  opinion,  the  Subordinate  Magistrate' 
boa  ntt  rightly  appreciated  the  credit  due  to  the 
"Further  inquiry"  under  that  section 
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(    1871    ) 


DIOKST  OP  CASBS. 


{    1972    ) 


CBIUINAX.  PBOCBDUBS  C003»  <ACT 
'    V  aV  1888:  ACT  X  Or  186S:  ACT  X 
.     OF  l67B:   ACTS   XXV    OF   ISei   AJTD 
Tm  OF  186e) '««•<»<(«;. 

iii«Hi«  the  takinf;  of  »ddiliaii»l  cvidcDCi,  Hut  the 
re-hesriiig    of  ths  ■wne  evidenoe.       Uahsuh  Lall 

r.  JoHinc  Ltj.1     .        .    I.  Zl  B,  12  Cftlo^  &ae 

■      W.   Jn?»i>j— Jm-(*Brt«9«ir^ 

— Fmk  ittquify-Jtritdictiiitt—lfatiiV—lhtlrict 
Um-giMtraie — Suborditmle  Magiiiratt.—Wiam  ft 
cumplaint  hu  beeo  diuniasnl  under  ■.  20S  <j  the 
Crimiual  Procedure  Cude  (Act  X  of  IGBZ),  ur  kti 
.accused  pemm  diicliftrgei!  b;  ■  Sabordiiiate  Uagia- 
tnt^  the  Diatrict  Uagietnte  h&i  power,  uoder 
■■  137  of  the  Code,  to  direct  soy  Hkgiitntte  mbor- 
dilute  to  hint  to  snkB  further  inquir;  into  (he  com- 
plftint  diunined,  cr  into  the  cue  of  the  sccBKd 
pfTBDD  discharged,  etai  tbongh  tliere  be  no  additiuDkl 
cridcnee  diicluacd,  or  ftllegution  that  auch  eiifb. 
The  term  "farther  inquiry"  in  i.  137  ii  not  re- 
■trictad  to  "  inqnir;  npon  further  material!  or  farther 
or  additiunal  e»!dBnce."  Before  directing  further 
inquiry  under  ■,  437,  it  ii  not  obligatory  on  the  Dis- 
trict Hagiatnte  to  give  notice  t«  the  pn-son  di>- 
charged,  or  againit  whom  the  complaint  wsi  dinniued. 
When  an  order  dlrectfaig  mcb  inquiry  ii  uiadr,  the 
Subordinate  Haeiatrate  to  whom  it  is  directed  has 
juriadictiin,  and  ii  bound  to  carry  it  oat.  Such 
order  remaini  in  fnrce  notil  it  ii  duty  aet  uidc 
or  withdrawn.  Difference  between  the  p.wers  of  the 
Witrict  Magistrate  under  the  finner  Criminal  Prc- 

'  cedure  Cede  (Act  X,  1B72)  and  the  present  one  (Act 
X,  18831  pointed  out.  Umprtti  v.  Oomdapn,  1.  L. 
a.,  2  Bom.,  53S,  eipisined.  C/iundi  Churn  BH^tta- 
eharjee  v.  Hem  Ckttndfr  Baneiyee,  I.  L.  B.,  JO 
Calc,  307,  ccmmented  on,  and  JeelnnJlritlo  Roy  T. 

'  Shib  Cktindtir  Da;  I.  L  £.,  10  Calc,  lOSff,  QuetM- 
Eraprtat  t.  Botein,  1.  L.  B.,  6  AIL,  S67,  and 
QueVn-Empfeti  y.  Amir  Kha;  I.  L.  S.,  8  Mad., 
S36,  commented  on  mod  doubted.     Qoih-Skfkbss 

v.  DosAMi  HoBiuMi     .    L  Ii.  B.,  10  Bom.,  181 


B«Dch  that,  wlMD  k  Magiitrat«  has  discharged 
KceoMd  pensn  under  u  8fi3  of  the  Crimiaal  Prooe- 
dnr«<Cod«)  the  Bigh  Court  or  Ooart  of  BaMJon  under 
a.  WJ  has  jarisdictlon  to  direct  fortJier  inqolry  on  the 
■ane  matettalsi  and  a  Diitiiet  Hagistrate  may,  nnder 
like  drenmstuicai,  UmMlf  hold  farther  inquiry  or 

;  direct  further  inquiry  by  a  Subordinate  Hagistntte. 
QaMa-fstprsM  t.  Dortt^ji  Merna^i,  I,  L.  B.,  JO 
Bom.,  131,  referred  tc.  ~Empren  v.  Stole  An;*, 
W.  N.,  All.,  laSS,  p.  ISO,  Quen-Smpnwt  r. 
Saniu,  I.  Z.  a.,  e  All.,  Se?,  Chundi  Ckmra 
BiutiaeXaryia  v,  Htm  Ckumdir  Bantrja,  1.  L.  B., 
10  Calc,  207,  JtebUK  Kritto  Bob  v.  Skib  CkuHder 
Dan.  I.  i.  £.,  JO  CaU..  TD27,  Dartmt  Lall  t. 
Jimmk  Latl,  I.  L.  B.,  12  Calc,  632,  and  Qwiea- 
Enprf  V.  Jmir  KAan,  I.  L.  E.,  8  Mad.,  S36, 
dissented  from.  In  aEerdiing  the  powers  conferred 
by  s.  437,  Besuoni  Judges  and  Magistrates  should, 
in  the  flnt  place,  always  allow  the  person  who  has 

.  been  discharged  an  opportunity  of  showing  cause 
why  there  should  not  be  further  inquiry  before  an 
ordtr  to  Ati  effect  ia  made,  «iiid,  .unt,  they  ihould 


V  or  18S8:  ACT  K  OF  188B :  -AOT    2 
eg  1878;   ACVS   KXT   OF  Ual  AND 

■Vm  OF  18eB)-co»iM«arf. 

Bse  tbem  i^iiogly  and  with  great  caution  and  or- 
cnmspcctioa,  sipecially  in  ooaes  whfro  the  quettiona 
involved  era  mne  mattes  of  fact.  Astothcnudp 
in  which  their  disorataoD  ihonld  bo  ir&ulated  nodar 
(uah  -tnrOBinAamn,  the  remarks  of  SritAIOHT  anil 
TraBKLI,  JJ.,  in  Qurn-Empreii  v.  aayadin, 
I.  £.  «.,  4  Ali^  148,  ia  referenoe  *«  *|^eab  fr<'ui 
aaquittals,  are  applleable.  QcjM-KilfWiaB  r. 
Caotv    ....        I.Z,.  &.,'9AlL,eS 

■2L  _ Ordtrt  for  fuftker    in- 

gm'ry — Ordtr  to  the  prtjadi'ee  ef  a»  ace%nd  periom 
^Solire  to  ikotn  Fan j«.— Before  any  order  ia  made 
to  the  prejudice  of  an  aceuKv)  person  under  a.  437 
of  the  Crimlud  Procedure  Dide,  nr  tice  sbT^ld  be  si  vm 
to  tliat  person  ti  appear  and  show  (wae  why  the  order 
shbuld  not  be  pas^  Qumt-Brnpreii  r.  CJkotu, 
1.  L.  B.,  9  All.,  S3,  r^erred  ti'.  QukucShpbbss 
F.  Ajdssu    .  .    t.  Ii.  B..  W)  All..  930 

aa.    — — ■ Power   io   onUr  fiu-liar 

imrMini — "  AtKmsed penon" — Crimiaal  Frocedmr* 
437. — Htld  that  a  pemon  against  whom 
under  Ch.  VIII  (relating  to  security  fir 
good  behavinur)  of  the  Coda  of  Criminal  Prt'cednrv 
are  being  taken  is."  an  aconsed  peiaon  "  -witliin  the 
meaning  of  i.  467  <rf  tlie  Cud*.  QtmwSmpntH  v. 
Mona  Puna,  I.  L.  B.,  16  Bom.,  661,  and  Jkqfia 
8ingh  *.  Qurea-BmprtMi,  I.  X.  *.,  S3  Cttle.,  493. 
fallowed.    titDmt-EiiTBMaa  d.  MuTUJkDST  l.iJ- 

[L  Z..  S.,  ai  AIL.  107 


Code,  t 


as.  - 


Complaint,  Ditmifal  of 

— UtTiral  qf  prooeedrHffi — Criminal  Piorrdmrt 
Codt,  I-  437.—^  complaint  was  made  bef<re  a 
U^istiate  of  the  Snt  dan  of  an  iJfesioe  puni^- 
able  under  s.  823  of  the  Penal  Cwle.  The  H^is- 
'trAe  reooRleds  hrief  statement  by  the  oomplunant, 
but  did  net  aak  him  if  he  had  any  witnnse*  t^  eall. 
An  order  was  passed  directing  that  "  a  copy  of  the 
petition  of  cumphunt  shauM  be  sent  to  the  p^ilice 
station,  calling  for  a  report  on  the  matter,  *'  and  cm 
receipt  of  the  repsrt  the  Uagistrate  dianisaed  the 
complaint  nnder  t.  203  of  the  Criminal  PrCMdnrr 
Glide,  niere  was  nothing  in  the  Hagistnatp'i 
original  order  to  show  that  he  saw  reasrn  to  distrust 
the  truth  of  the  complaint,  nor  did  he  direct  anj 
lonl  inveitigaticni  to  be  made  by  a  poBce  offiecr  for 
the  purpose  of  ascertUning  the  troth  or  hlaelraod  «f 
the  complaint.  8ubseqaait1y  to  tb«  di»«issal  of  tbc 
complaint,  the  same  complidnant  bmoght  a  frcah 
charge  upon  the  same  'ftkCti  against  the  aameperaona 
in  the  same  Court,  and  npon  this  charge  the  Acenanl 
ware  tried,  convicted,  and  iraitenced.  Held  that  the 
Hsgiitrate  in  ordering  a  further  iaqniry.  onrcoeiviii); 
the  complaiuaut^s  second  petrtion,  did  not  ibet 
contrary  to  any  providon  of  the  law,  and  that, 
eontideriog  tho  ctrcumstauces  nnder  which  the 
flnf  complvat  had  been  dismissed,  a  further  inquiry 
waa  neoessary.    QTmn-Kmana  c.  Pusait 

[I.I..B.,  8  AIL,  85 

S4. Notita  to  acnuid—Dit- 

akarga  hg  Magittrai*— Criminal  Frocudnre  Cmdi 
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DlORST  OV  CASES. 


(    1«*    ) 


CBnnsTAX.  pfiocsDUBS  conss  (kot 

V  Of  1898:  AdV  X  OF  188B:  ACT  X 
O*  18^2:  ACTB  XXV  OS"  WBI  AND 

Vni  OF  1866)  -conliHuid. 
(AH  X  of  laeaj,  «.  43?.— Vo  notUW  tb  bd  adawM 
pcnan  a  mxamitj  in  p:iiht  of  law  bafon  an  order 
nnilra'  i.  437  can  be  puled  ;  bnt  ma  a  mattn'  of 
discMion,  tt  IB  fitoper  that  «^ch  notics  llunild  be 
given.    Sfld  by  the  UajorStj  at  the  PnU  Bench 

fPBItlBB?,  WlLBOV,    TtnTBinUW,    HOKKIS,    PlOOT, 

and  0'KiniAi.T,  JJ.)— After  an  inqnifj  by  a 
■ubordinate  Hagiltrate  and  the  diKlsrge  of  tw 
accnaed  penoa,  a  SeaBioni  Judge  or  Magiitrate  hu 
jtiriidiction,  qihIit  t.  U7  nf  tbe  CMmioal  Prooednre 
Code,  to  order  a  "  further  inquiry  "  ur  a  re-hearing 
upon  the  aame  materiali  which  were  before  the 
■nburdinate  Magiitrate,  t^.,  when  no  further  evi- 
dence ie  furthcoming.  Bnt  (PbiHbbp,  J.,  dJUMntiog) 
the  wordi  "  further  inquiry "  in  that  iuctinn  mean 
the  inquiry  preliminary  to  trial  which  rtvnUrly 
reaolta  in  a  charge  or  diuhai^e  and  da  not  mclude 
the  trial.  And  if  on  the  evidence  taken  the  accnaed 
ought  ta  be  ccimmitt«d,  then,  in  a  case  triable  only  at 
the  Soaaiong,  the  proper  conrie  i»  to  commit  under 
a.  436;  in  other  caaea  to  refer  to  the  Bigh  Court. 
Per  PaniBBr,  J. — The  word  "  inquiry  "  inclndea  a 
trial,  and  the  "  further  inquiry  "  would,  therefoi 
allow  of  the  framing  of  a  charge  and  the  croi 
'exambatJau  of  witneiaea  for  the  pmiecutiou.  P 
FiTEBBAit,  CJ.,  and  Ososi,  J^.— The  power  gin 
by  a.  4S7  of  the  Criminal  Procedure  Code  to  order 
.a  further  inqnity  ia  confined  to  caaei  in  which  the 
revidng  officer  ia  iatiafled,  tor  one  of  the  reaioni 
mentioned  in  a.  436,  that  the  lubotdinate  officer 
baa  proceeded  on  iuiufSdent  material!,  and  that  with  a 
more  eib^uative  inquiry  further  material  would  be 
furtbcoming.  It  waa  not  intended  that  auch  an 
enquity  ahonld  be  gnntad  limplj  for  the  reconiider. 
ation  of  evidence.  In  TBI  na-nis  ot  Habi  Dabs 
Samyah  v.  SurnrLu    .    I.  Ii.  B.,  I6  CrIo..  808 

S6. R^rtker   lajmVy — Satiee  . 

to  lit  aC(n(#«iI—Praef tee. —Before  mrtiug  an  order 
'fiirfnrther  inqairy  under  ■.  437,  Criminal  Proccdare 
"Code,  a  niitiee  ahoQid  be  given  to  the  accnaed  peraon 
t-i  give  him  an  oppcotnnity  of  being  heard  upon 
'the  qoeatinn  whether  ajiy  further  inquiry  iheuld  be 
made.  Mari  Lot  Sangal  v.  SanlMlla,  I.  L.  S.,  JB 
■Cale.,$OS,  toUowed.     Jujai  Bik  r.  Bfmal  Smoh 

[a  c.  w.  zr„  lee 

Se,   SUeretion    of    Courl— 

'FwtAer  inquira — ^fofiee.— Although  tbme  ia  nothing 
in  a.  437  rendering  it  incumbent  to  pve  nntice  befora 
directing  a  farther  faiqutry,  yet  a  Court  would  not  bo 
eicrcidng  a  proper  diicration  if,  before  ordering  a  fur- 
ther inquiry,  it  didnol  give  notice  to  the  accused  to 
ihow  canae  againat  luch  order.  Where,  therefore,  a 
further  inquiry  wh  directed  without  luch  previona 
notice  to  the  accnaed,  the  High  Court  let  aside 
the  order.,  Sari  Datt  Sanyal  r.  Sariltdla,  I.  L.  S. 
■IS  Calc.,  608,  foltowed.  Ill  taa  mattk*  o?  Aicnr 
Kawadab     .  .    8C.  W.  IT.,  S48 

Baiti  Sibqs  v.  Eabi  SnroH    4  C  W.  IT,  100 


87. 


■    Jfurlher 


CmXMJSXT,  iWDUBlTUSXI  -COIMM  (ACT 
V  or  U9S:  ACT  X  Or  X'^9»-.  ACT  X 
Og  WffB :   AOT8   XXV    OF  1S81   AMD 

vm  OF  i8e9>-e»«<;iNM«. 

abbtri  iMpeetol-  vistt«d  a  toddy  sh->p.  where  Ute 
compliunaDt  and  one  D  were  employed  aa  «g«nta  for 
the  sale  of  toddy.  Baling  reai;m  to  aoipect  tlttt  an 
I  fFence  under  the  Abkari  Act  (Bjmbay  Act  V  of 
187S)  had  been  committed,  the  accused  made  an 
inquiry,  in  the  course  of  which  the  complainant  made 
certain  statements  implicating  his  felltn-slTrant. 
The  accused  thereupon  rranlred  to  proiecute  U  atid 
make  the  complainant  a  witness  in  the  case.  In 
order  to  prevent  him  being  tutored,  the  accuabil 
ordered  bii  aepoy  to  bring  the  complainant  to  hi* 
camp,  and  there  detuned  htm  during  the  night,  and 
on  the  following  momiiig  sent  him  in  charge  of  a 
sepoy  toa  Magistrate's  Cuit,  where  the  c^in^ilaiuaa S 
repeated  the  sUtemeuts  made  by  hihi  befure  the  accused. 
He  was  thw  allowed  to  go  away.  The  kccusi;i] 
prosecuted  D,  abd  in  the  conne  of  his  trial  admitted 
in  hts  depnsitian  that  he  had  ordered  Lis 
sepoy  to  lA^ng  the  cnniptsinant  to  hli  camp, 
and  bafl  detained  him  there  during  the  night.  After 
the  tentainatlon  of  Ift  trial,  the  complaioaiK 
charged  the  aocosed  with  wrongfal  confinement  under 
a  34S  of  the  Penal  Code.  The  accused  pleaded  that 
the  complainant  had  voluntarily  coiae  to  bis  tent  to 
have  his  etatements  rodtkced  to  writing,  and  that 
he  had  of  hts  own  accord  at'.pped  in  bis  camp  daring 
the  night.  The  trying  H^atrate  held  this  plea 
proved,  and  discharged  the  accnaed  underv.  8GS  dt 
the  Code  of  Criminal  Pr.cednre  (Act  X  of  1883). 
The  Ses^ods  Judge  held  that,  though  the  accused  bad 
detained  the  cumphinaat  in  his  camp  during  the 
night,  still  he  wajni.teiiitty  of  any  offence  uflder  the 
Penal  Code,  aa  he  had  acted  without  malice  and  to 
the  best  of  hii judgment.  He, therefore, declined  to 
interfere  or  order  anv  further  (nqoirj.  Seld,  by  the 
High  Court  on  revision,  that  the  trying  Hagiatrate 
had  wrongly  onitted  tn  take  into  coniiderstion  the 
adniiasions  made  by  the  accused  in  hia  dep-sitioD  in 
ly*  case.  Those  admissions  had  an  imp  rtant 
bearing  on  the  present  case.  They  were  admissible 
in  evidence  against  the  accused,  and  as  they  were 
left  ont  of  consideration,  the  inquiry  was  necessarily 
incomplete  and  imperfect.  Further  bquiry  was, 
therefore,  ordered.    Dbahia  o.  Clitfokd 

.[L  L.  B.,  18  Bom.,  876 

28. Ordir  of  Suiio*i  Judga 

rtjacti*g  afflicatieit  ftndar  t.  497 — Sutitfutiit 
order  ^  Ditiricl  Hagittratt  graitting  similar 
appliedlio»—Praeliee. — Where  a  Seasiona  Judge 
has  paased  ordeta  under  a.  437  of  the  Criminal 
Procidnre  Code,  a  District  Magistrate  acting  under 
the  same  section  sh  >u1d  not  pass  orders  of  a  contrary 
kind,  but  if  he  thinks  that  the  Judse's  orders  were 
wrung,  he  should  submit  tbem  to  the  High  Court 
through  the  medium  of  the  Public  Prosecutor. 
Qiiflei>-£npreH  r.  Shert  Singh,  I.  L.  B.,  9  All., 
363,  taferred  to.  Where  a'SesaidCs  JuOge  had,  under 
s.  437  of  the  Criminal  Prooedure  Code,  refused  to 
order  further  Inquiry  into  the  caaa  of  an  accus«d 
person  who  had  been  discharged,  the  High  Court 
aet  aaide  a  anbteqaeot  order  of  the  Magiitrate  of  the 


iizoabyGoo(^Ie 


(    IDTE    ) 


DIGEST  OP  CASK3. 


(    wrj   ) 


OBtanNAZ.  FBOCEDUBE    CODBB  (ACT 

V  OS*  1S98:  ACT  X  OF   1888:  ACT  X. 

or    187S:  ACTB  XXV  OF  1861  ANI> 

Vm  OF  laeSi—ecntiatttd. 
fiitrict  puoed  nnder  the  nme  Mction  and  orderfaig 
farther    inquiry    into    th«     Mim«     cu».      QtriBH- 
Bnues  e.  Fibtvi         .      I.  L.  B.,  18  AIL,  4S4 

SB.  ■ ■ Juriidielion    of  5e»riotu 

Jii4ga  and  MagitfraU  to  gratU  J^trther  inquiry— 
Poteer  o/  lAt  Saitioiu  Jadga  lo  interfere  teith 
onftri  patnd  by  tk»  Ditlrict  MagiilraU.—'BtAYi  the 
ScBuona  Judge  and  the  Diitrict  Msgiitmte  are 
ocmpetent.  nnder  ■.  437  of  the  Criminil  Procedure 
Code,  to  order  >  fnrthot  inqairy ;  but  the  3mionB 
Judge  hu  no  jurialiction  to  rericw  an  nrder  made  by 
the  Diitriot  Magirtrate  under  that  lectiim  refumng  % 
farther  inquiry.  It  ii  open  to  the  S«uiani  Judge  to 
refer  the  matter  to  the  Hifth  Court  under  i.  4SS. 
Darbabi  Maksak  e.  Jaooo  Lal 

il.  Zj.  B.,  23  Gala.,  STS 
-  Fmriitr  inqujry  of  rffe 


Hf  1SS8),  II.  903,  00^,  and  437— Penal  Code,  tt.  144 
and  4S6-—Oa  a  complaint  made  to  the  Doputy 
UagiitrKte,  he  conTtctMl  one  of  the  accuied,  S,  of 
Diiacbief.  On  appli<«tioa  made  (o  th«  Sruloni  Judgv, 
be  directed  a  further  inquiry  lo  be  made  by  the 
Magistrate  into  another  (ffence,  under  a.  144  uf  the 
Peual  Code,  in  reapcct  of  ff,  no  ohaixo  of  any  mch 
(ftmce  hiring  been  nude  at  any  time  against  him. 
The  Seuieni  Judge  alio  directed  a  further  inquiry 
agalnit  ether  pcnoni,  who  apparently  were  mentioaed 
in  the  complBJnt,  but  who  lu^  nrt  been  nmmoned  to 
appear  before  the  HBgiatrate.  Be/d  that  the  order 
of  (he  SenHoai  Jndge  was  without  juriidielion,  not 
briug  within  the  powen  dncribed  by  a.  4S7  of  the 
Cede  ct  Criminal  Prrcednre.  Has  Kishons  Dass  r. 
Jnors  Cevhsib  Eabtabathha  BHrTTACHAZJEa 
[Z.  X..  B.,  87  Calo.,  868 


81.  - 


PoB-ar 


■rMa. 


ijir- 


tralet  lo  dinct  a  Sniordi  ^  

Barranli  pttviouilg  ietned  and  cancelled  ty  mch 
nhordlnafe  M/rgitfratr.-Vfhai  a  Sub-Diriaiunal 
Uagiatntc  iaaued  warnnti  frr  the  appreiienaiim  uf 
*  ma  aconacd  perroni  tor  trial,  and  afterwards  ean- 
celled  the  wnrnuita,  and  a  I'iatrict  Magistrate,  pnr- 
ptarting  to  act  nnder  r.  *37,  Criminal  Po  cednre  Code, 
directed  the  aud  Sub-Divialrnal  Magiatiate  to  rc-iiauQ 
the  •He.mnla.—Seld  that  the  Magiatiutt's  irder 
directing  the  Snb-Divi«.>aal  Offlcir  to  re-iMuD  the 
warrants  againkt  the  aecnacd  wu  ultra  tiirei.  Held, 
alsn,  thut  a.  437.  Criminal  Fr.cedare  C<>dp,  doea  ivt 
contemplate  a  case  of  a  Hagistrato  directing  a  Snbr.r- 
dinate  Hagiatrate  to  iaaue  warranta  fr  r  the  apprr- 
henai:  n  of  a  pora<^n.  Held,  farther,  that  the  order 
complained  gainst  wai  obt  autboiiied  by  s,  437, 
Criminal  Pro^nre  Code,  and  should,  therefore,  be  itt 
•aide.     In  the  hattbb  of  ihb  pbtittoh  O?  Qmn 

csABAN  iicH  .      .    1  c.  w.  Ts.,  eeo 

Sea  IvsBiuiT  SlK3H  r.  Thacdb  Sixih 

[3  C.  W.  TS^  890 

88.  — — ■ — _—  Onf«r  direfliag  accnted 

mgainet  mtoMi  a  tearrant  of  armt  had  ittmd,  not 


OStHnTAL  FBOCBDUBB  CODBS  (ACT 

V   OF  1898:   ACT  X  OF  1882:  ACT  X 

OF  1873:   ACTS  XXV    OF  1861    ASH 

vm  OF  iaeO}-aoniinmd. 

to  be  triad — lama  of  toarroMii,  »!«■  no  frrtlter 

proeaadinga  lakan,  Effael  of. — Where  after  the  lame 

of  warrant   of   arreat    againat   certain   p«T«oiis  the 

Magiitrate    does   not   think    it    proper   to   proceed 

further, — Held  tliat  the  termination  of  proceedinga 

aguQst  them  is  ia  effect  an  order  of  diach&rga  and  is, 

therefore^  subject  to  revision  under  a.  437,  Crimind 

Frocednre  Code.    Xoui,  3ihqh  v.  Hohabcb  Sivon 

[4  C.  W.  N.,  84i 

33, ■ ~  Ordarforfnrtlar  irnqnirg 

in  Cora  of  dieakorga  ofperton  ealtad  upon  to  gita 
aeenritjfargaodbe\avier—FurUlarinq»irj/,  Pomer 
te  order,  in  tnelt  proreedinga-^Coda  of  Criminal 
Procadure  (Ast  V  of  1993J,  at.  110  and  437.— A 
further  inqoiry  cannot  bo  made  into  the  «ae  of  a 
perion  (gainst  whom  proceeding!  and«r  a.  llO  of  the 
Code  of  Criminal  Procednre  baie  be«n  taken,  and  whi 
has  been  diaeharged.  If  it  be  oonridCTsd  by  the 
Ungiitrste  that  it  ia  n»ceaaary  to  institnto  further 
prrceedings,  he  is  competent  ts  do  la  nnder  the  law. 
on  freah  information  recelTed.  The  htither  inqDii; 
whifh  can  be  ordered  ander  a.  4S7  of  the  Code  ot 
Criminal  Procedure  is  into  a  complaint  which  bas 
been  diamisaed  cr  into  the  cate  of  auj  accnsed  penon 
who  haa  been  dlacharged.  Preeeedingi  nnder  a.  110 
of  the  Code  of  Crimitial  Procedure  cannot  be  regarded 
aa  on  a  ocmplunt,  nor  can  they  be  regarded  as  a  case 
in  which  any  accuaed  penon  haa  been  diacbaif^ed.  frr 
the  terms  "accused  person"  aad  "diacharge"  in 
a.  437  of  the  Code  of  Criminal  Proeednre  dearly 
refer  to  a  penon  accnaed  cf  an  (ffence  who  ha*  been 
diachaiged  frrm  a  charge  of  that  ifFence  within  the 
terma  of  Cb.  XIX  of  the  Code.  Qniis-EiCPBiss 
T.  IiLAH  MovDAi^  I.  Ih  B,,  &7  Calc  esa 


.,  83  Colo.,  849,  £60 

B.   438   (1872,   ■.   S97j    1861-68, 

B.  426). 

Sea  COMinTNBHT         I.  Ii,  B.,  8  AIL.  14 

CL  Ik  B.,  16  Aa.  SOS 

Sea  CoiiriiAiKT— Rbvival  op  CoicPLiiirr. 

[1.  L.  B,  34  Calo.,  633 

1  O.  W.  n.,  49 

L  I..  B.,  87  Calo.,  18S 

4C."W.  W,48 

Saa  Hauxsaa—VitBxn  Cbdhnak  Pnoct- 

DUSB  Coi>B    .    I.  L.  P„  19  Calo.,  137 

[a  C.  W.  N,  67J 

Saa    Pot  iKS  BIOS,    Obdeb    o>    CsiinxAb 

COVBT  A  a  TO  -  COSTa. 

{X  Ii.  B.,  82  Calo.,  387 
Sta  Pbaotiob  -  Cbimikal  Cabes— iU- 
VISION  .  I.  L.R^  31  Calo.,  837 
See  BEViBor — Cbiminai.  Cabrs. 

[I.  I..  B.,  10  Bom.,  176 


lizcdbyGoOt^Ic 


DIGEST  OP  CASKS. 
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CXaMHTAI.  TROCBDVSE  CODKB  (ACT 
T  OI<  1888:  ACT  X  OF  1883:  ACT  X 
OF  I87S:  ACTB  XXV  OF  1861  AND 
VZn  OF  IBeSi—eonfiinud. 


Stt  Sbbsiohb  JasGB,  JrBisDicTiOM  or. 
LL  Z<.  B.,  aO  Calc..  638 
•-440. 


t.  443-468  (187S,  M.  71-68). 


Bte  jDsissicnon  o*  Cxmiiuii  ConsT — 

ECBOPXAH  BXHUB  SrsjECTS. 

[14  B,  I..  B..  106 
I.  Xi.  B.,  4  AIL,  141 
J.  L.  B.,  18  Bom,  661 
as.  443,  444  0872,  ■.  73). 


Ste  Hasutbatb,  JirBUDicnoir  Qt~ 
Spbcul  Aon— HxBOKun  Sbakbk'b 
Aoi,  1869  .     4  Mad,  Ap.,  33 

[7  xiui,  Ap.,  as 

a.  461— "fMropnuu."  Jfaamw  oj*. — 

The  word  "  Europeuii "  in  ■.  4K1  of  the  Code  of 
Criminal  Procedure  meuu  penoni  bom  in  Europe. 
Qoum-Emfusb  c.  Hobb    ,  L  L.  R,  16  AIL,  88 

B.  46S  (Act  X  of  1876,  ■.  87). 

£«a  Affiu  Di  CstMDrAi^  Caibs— Ckiu- 

MAK  FXOCXSUBI  CODK. 

[L  I..  B.,  14  Bom,  160 
Sm  JtrST — JDST  tnniBK  HiuB  Codxt'b 
Ckduhu  Fbocbvifbi. 

CL  Ih  B,  1  Bom.,  383 

SB.  488. 464. 

St*  Ifijaamanoa  or  CBnmiAc  Couxi — 


1. 464  (1879,  a.  84). 


£m      IfAOlBTSlTS,       jDBISDIOnOa      OT— 
POWBBI  Ql  HASIBTXITIB. 

[I.  Ih  B.,  le  Had.,  808 

-  PrivilBSt  of  Buropeau  Srititi 


t«  the  kind  of  Conrt  which  ihall  have  jnritdictitni  and 
dull  not  have  jnriadietion  to  iuqnire  into  t  oomplaini 
or  trj  A  charge  agunst  a  European  Britiih  rabject 
conttitnte  a  privilege,  thst  is  to  cay,  the;  are  not  no 
much  wordi  taUng  awa;  jnriidietioD  entirely,  w 
w(*da  which  confer  on  Uie  Britiab  cubject  a  right 
to  be  tried  by  acert^n  clau  of  Hagiitratei  and  by  no 
other*,  which  right  the  Code  amblei  him  to  give  np. 
S.  84  of  the  Criminal  Procedan  Code  mnit  be  oon- 
■tnied  iArictly  with  >.  72,  and  before  a  European 
Biitiih  mbject  can  he  cawdered  to  have  wvrcd  the 


CBOONAL  PBOCEDDKE  CODES  (ACT 
V  OF  1888:  ACT  z:  OF  1882:  ACT  X 
OF  187:3:  ACTB  XXV  OF  1861  AND 
Vm  or  1868)-co«it>Hi«tf. 

privilege  conferred  npon  him  by  i.  7S,  it  muit  ap. 

Kr  tbat  hii  righti  nnder  thi^  leetion  have  been 
inctly  made  knovrn  to  him,  and  that  he  miut 
have  hew  enabled  ts  exerciie  hii  chinca  and  judgment 
whether  he  would  or  would  not  claim  th:ne  right*. 
The  mirts  of  privilege  tpakm  of  in  i.  64  mnit  be 
an  abeolnte  taring  up  of  all  the  righta,  with  refer- 
ence to  Ch.  ril  of  the  Code  of  Criminal  Procedure, 
which  a  European  BriUah  mbject  hae  i  and  the 
wordi  "  dealt  with  a*  inch  before  the  Uag^rtrate  " 
mean  ercrythlng  oontainod  in  the  chapter,— that  ia 
to  «ay>  the  tribunal  having  cugoiiance  of  the  case, 
the  procodnre,  and  alao  the  punishment  ta  which 
the  accnied  would  be  liable.  Im  thi  kattib  or  rai 
OP  Qcraos.  Evpsbbs  r.  Auxs 
CL  H  B.,  8  Calo.,  83 :  6  C.  I-  B.,  468 

— —  a.  484  (1873,  a.  438).  s.  466  (1878, 

a.  46),  a.  466  (1873,  a.  439).  as.  467,  4j8, 
468,  470,  471  (1873,  s.  480),  and  s.  478 
(ins,  s.  48^ 

Stt  Cabkb  mross  Ibbakhx. 


See  Chabox  to  JnBi— aumrnia  vr  is 

Sfbolal  Cabib— Uhbockdhibb  or  Miim. 

[IB  W.  a.  Or.,  30 

as.  471  and  478. 


a.  478    (1873.    a.    471;    1881-6a 

ri).  ^ 

See  COBTBKPT  o>  CoiTBT— PBocoDTTBa. 

[4  K.  W.,  86 

8  W.  B,,  Or,  S 

6  B.  X>.  B^  100: 18  W.  B.,  Cr.,  63 

18  W.  B.,  Or.,  46 

16W.B.,  Cr.,S,e8 

Soe   HASiBTaATa,  JtranintTTioir  op— Bk- 

VIXIHOB  BZ   OTHBB  HAaiBTHAIH. 

[L  I..  B^  16  Mad,  431 
Set  Bbxavd — CauoHAi.  Cabbb. 

[6  B.  Ih  B.,  808 
See    Bbtisiox— Criukal     Cabhs— Uis- 

[L  L.  E,,  16  Calo.,  780 

^  I..  B,  aO  Calo,  348 

I.  L.  B,,  16  AIL,  80 

I.  L.  B,  31  Mad.,  134 

I.  Ij.  B.,  ae  Calo,  868 

8  C.  W.  jr.,  638 

See  Cabbb  rtmia  Sahotioii  tob  Pbobb- 

O17TI0II— POWBB   TO  OBAMt  SaVOTIOH. 

See  SxBSiOBS  JrDOB,  JnBUDionov  ov. 

[L  I..  B..  4  Calc;,  670 
L  Ii.  B,  39  Mad,  336 
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oBmnrAt.  fbocbdukb  oodsb  (Aot 
V  or  leeS:  act  x  of  issb:  act  X. 

or  1871:  ACTS  XXT  OF  1891    AlTD 

VIH  OT  iaa9)~eo%liiHUiL 

L — ■  Act  XXIII  of  1861, 1.  16 

— Stndimg  eate  Jbf  iTftligation  bg  MagittraU. — 
A  SobotduHrte  Jn^e,  finding  tii>t  x  p«nan  h>d  made 
»  idle  rcrifioation  of  s  plaint,  amt  liM  oaie  tor  iuvca- 
UgatkiB  to  ft  Ukgiitaste  of  the  diitrict,  who  lefiued 
t«  faiTMtigftt*  it  on  the  gnmBd  Uiat  tiM  aUcgtd 
«ffe»c«  wfti  one  trUMs  exehiiivdy  by  the  Court  of 
Bowioii,  to  which  (be  Suhor^nMe  Judge  hioiMlf 
•bonMi  nnder  *.  173  of  the  Code  of  Crimbul  Pro- 
G«dBi«,  have  oomoutted  it.  StM  Vb»k  the  Ifkgii- 
tmta  of  the  dWrict  wu  bosnd  to  prooeed  with  tbe 
InvetHgaUon  of  the  oue  accunliDg  to  s.  16  cd  AiA 
XXHI  of  1861.    BBS.  t.  AVBm'A  Skta 

t7  Bom.,  C^..  Wa 


Proc, 

tlw  Court  maat  4nt  nutke  >,  pre£w»rr  nqniry 
to  iftUe^  itself  Uwt  a  H>e<^  cWge  iMin^  n^der 
t^  Hctiuot  mentkinod  i"  <t  Qagbt  tp  h«  profc^ed 
■gmlnit  the  ucoeed ;  and  after  b«ing  lo  i^Ued.  it 
moil  either  coininit  1^  csm  or  kd^  tbe  cue  to  tbo 
Hagiitrate  fur  enqnirj,  whether  a  conunlttal  ihonld 
be  nude  or  not.  In  i&i  luniB..  ajt  tsm  7Zn- 
TioH  ot  Kali  Pzobuvito  Bioohir 

[28  W.  a.  Or..  89 

8.  JPoBMf   of  Big\  Com-l  u 

Ciml  Cowt  to  interfere  utiti  order  muter  t.  471.— 
Where  a  Civil  Coiiit  direeta  >d  tnqairy  to  be  made  by 
tbe  Muuitrate  of  the  di|trict  under  i.  VI  of  the  Cri- 
minal Frccedure  Code  !□  reaptct  to  the  evidence 
.slvea  by  the  witnnea  in  ■  cbn  before  it,  the  High 
Court  cannot  ai  a  Civil  Court  on  appeal  interfere. 
8«a  Qm«»  v.  Bavoo  i^Ul.  I.  L.  J{.,  1  Calc.  460. 
Ukbica  ScXDVBt  CHowmun  o.  AJimu^  Mon- 
sni. 9.CV^>1'^ 

^  ^__ ^cl  XXIII  of  1861, 1. 16 

— Ordtr  tending  eate  to  Ijfagitfnite  for  enquir- 
ing into  offence  of  giving  falit  ectrfcuce — FreCint- 
narg  tnqttirv—Vagutaeit  qf  e*arj<.— Although 
■.  16  of  Act  XXIII  of  1861  ^vea  CirU  Courta  powers 
Bivilar  to  thoM  conferred  ou  Civil  and  Criminal 
Courts  alike  by  «.  471  uf  the  Crimiual  Prccedare 
Code,  the  whole  law  as  to  the  pracedare  in  (»aee 
within  thcie  KotioDi  ii  now  embodied  in  i.  471  of  tbe 
Crimiaal  FroGedure  Code.  Id  a  luit  brought  to  re- 
cover poaHuion  of  certain  property,the  Judge  decided 
one  of  the  iiianes  raieed  in  the  plaintilTa  favonr, 
but  on  the  important  iiiue  u  to  whether  the  plaintiff 
ttfat  had  piOiwedoD,  be  found  for  the  defendant.  The 
pluntift  nw  not  examined,  but  on  the  iune  a*  to 
posHewion  be  called  two  witneaes.  The  Judge  3i». 
believed  their  etatementa,  and,  conudering  that  the 
plaintiff  had  failed  to  prove  bii  caH,  gave  judgment 
fur  the  defendant  without  requiring  him  to  give 
evidence  on  that  laane.  In  tbe  concluding  panuraph 
of  hii  j«d0ii«iit,  tlM  iudge  dirMtcd  the  4epcaitionB 
oC  the  two  witoewM  ttbaie  rafprnd  to,  together  with 
the  Eiiglieh  memotanA  of  tbrir  evidence,  to  be  •cnt 
to  the  Hagiitrute,  with  a  view  to  hie  enqniring 
whether  or  not  they  bad  voluntarily  gives  falM  evi- 
denceiu  a  jndicial  proceeding  i  and  he  further  directed 


CSIHUrAL  FKOOBDnSV  CODBS  {AOt 
T  OF  1808:  ACT  X  OF  188S:  ACT  X 
OX  IBZa:  ACTS  XXV  OF   ISfla    ASJ> 

vm  or  vaa9i-iiQtii»n»4. 

the  Maaiiti»t«  te  es^uira  whether  or  not  tbe 
plaintifC  had  abetted  the  ofCence  lA  giving  (alae  evi- 
dence, on  tbe  ground  that,  a>  the  wituewof  wem  tbe 
[d^tifPsiemntiibe  nnut  personal ly  have  iuflueoeed 
them,  and  also  to  enquire  whether  tbe  plaiiit  which 
tbe,  plaintiff  had  atteited  oontained  ave^ip^ta  which 
he  knew  to  be  falie.  On  a  motion  to  qoaah  ttus 
order, — Held  that,  uoder  a  471  Of  (be  Criminal  Pro- 
cedure Code,  the  Judge  had  no  poww  (o  lend  a  ««*e 
to  a  Ha^itaata  aiMf*  whea,  ^ter  having  nude  nieb 
preUwinary  cnqoiry  m  may  ba  nnrniwij.  ha  ia  rf 
opinion  thft  there  it  nffldmt  ground  (i.*.,  ground  of 


ind  (i.*.,  grovnd  of 
M  or  iniirtoioo)  tat 


Undrnts  judicial  enquiry  into  the  matter  of  a  aped- 
to  ehat^  and  that  the  Judge  la  bound  t«  indicate 
the  paitwnlar  itatfmenta  or  avemwaita  in  toapeet  of 
wMdi  h«  eeuides  Uiat  there  ii  ground  for  a  charge 
into  which  the  Itogjitrato  ought  (o  eaqnire,  and  that 
the  order  v^  bad  becauM  the  Jodge  had  made  no 
preliminary  mquiiy,  and  becanw  it  wm  too  vag;iie  and  . 
geneisl  in  id  aharwter.  Qvum  v.  Bauoo  Lall. 
Iir  SSI  lunsK  o>  uu  ntTirtox  ov  Bauoo  Lul 
[Z.X..B..lCala.,  4SO 

t.  Powitr  of  and  proeediHV  of 

Camrtin  matcing  order  itnder  eeatioit — Order  direct- 
ing prowoaJioa.— Before  aConrt  !■  joitiSed  in  mail- 
ing an  Ql^der  under  a.  476|  Erecting  the  pmiecutiup 
of  any  pcreun,  it  oa^t  to  have  before  it  direct  evi- 
dence, filing  the  ofFence  upon  the  person  whom  it  ta 
BouEhV  *o  &Vgt,  tither  in  the  eoajve  of  tha  pw- 
liojuiary  enquiry  r^eired  to  in  that  (ei^iuu  or  in  the 
earlier  proceedings  out  oi  which  the  enquiry  arina. 
It  ia  not  Buficient  that  (he  evidence  in  the  earlier  oue 
may  induce  aomeioTtof  auapicion  that  thepenoa  had 
been  guilty  of  an  offence  ;  but  there  muat  be  distinct 
evidence  of  the  commisnon  of  an  uflence  by  the  person 
who  ia  to  be  prcaecnted.  Qneen  f.  Baijoo  Zail, 
I.  Z.  S.,  1  Cale.,  450,  and  I»  tta  Viatitr  qfOf  £((i- 
tion  of  Kali  Promnno  Bagekee,  S3  W.  S.,  Cr.,  33, 

followed.         Is     TBH     XATTRa     OF  *HK    PBTTTIOH    HI 

Khsfu  Sxtb,  Sixsas  c.  Obish  Chitfiisb  Hdebbji 
[I.  L.  B.,  la  Oalo,  780 

6,  ■ Offanct  againtt  puihe  J»t- 

tiat— Contempt  nfConrt—Protecntion  procednrt.— 
That  Court,  civil  or  criminal,  n-bich  is  of  opinion 
that  there  is  snfficlont  groond  for  enquiring  into  ■ 
charge  mentioned  in  as.  467, 468, 469,  Act  X  of  1873. 
may  not,  etcept  as  is  proridod  In  a.  4TS,  try  the  ac- 
cused pemq  itadf  for  the  offence  chuged.    Qrain 

V.  EcmAu?  8»QH  .      .  i:  L.  B.,  1  All.,  las 

^oimcoirs ...         7  SCad,,  Ap,  98 

Tiw  can  he  try  a  peraou  for  the  abetment  of  (nch 

U  offence.     AsojruiaDS     .         7  Vad.,  Ap..  39 

7.   He  Court,  civil  or  eiiminal, 

which  is  of  opiiuon  (hat  there  li  inffiraeBt  grourtd  for 
enquiring  into  a  charge  mentlnnsd  in  ss.  467, 46S,  460 
of  Act  X  of  1873,  ia  not  precluded  by  the  provinona 
of  ■.  47L  from  trying  the  aocuied  person  itsdf  fcr  (bs 
offvioe  diarged:    QdUK  e.  Jaou  Hal 


lizcdbyGoOt^Ic 


{    1981    ) 


DIGEST  OF  CASES. 


CRrHnTAIi  PBOCKDDBB  CODES  (ACT 
V  OF  1896:  ACT  X  OF  18S2:  ACT  X 
OF  ISTS:  ACTS  XXV  OF  1S81  AltD 
Vm  OF  laOO)-confi»ted. 

'  8.  471,  Act  X  of  18't2,  Hon 


•eir. 


e  01  a  prot 


t.  467,  468,  wad  «», 
,    „    .  ^iminltted  before  it- 

QdxBauh  .Z.I..B.,1A11.,I88 
-  lmlittitic»  eftriminal  pre- 


di^  apptal  in  Civil  Cmtri,-    

fa  proceediag,  either  civil  or  criminsl,  t, 
Jndge  or  HHCirtnte  flnd>  clear  gnand  for  belieTing 
tliat  riUier  th«  putiee  to  the  prooecdiog  ot  ttuii  wjt- 
OMU*  bate  committed  perjury  or  any  other  offence 
againat  pablic  juftice,  he  is  jni^ed  in  directiiiB  crimt- 
Dal  pro^edinfi  against  nchperaonandere.  471  of  the 
CrimiBid  Procedoje  Code  without  any  fortba  en- 
qoir;  than  that  vbich  he  baa  already  held  In  bii 
own  Court.  A>  a  matter  of  discretion  and  pnprietyi  it 
ik  right  for  a  Oovkrt,  before  comcaittiiig  a  person 
on  a  charge  of  perjary  apon  b'ta  own  nnoraitTa^cted 
■tatement,  to  await  tiie  hearing  of  the  appeal,  where 
an  appeal  i*  pending,  in  the  caae  in  which  be  li 
charged  »ith  lachperjnrj.  IsvBtui.m.^ostlvm 
Lall  Qhorb  .  Z.  I..  B.,  e  Cftlo.,  803 


10, 


CRXHTEI'AL  FEOCKDUBB  CODES  (ACT 

V  OF  1998:  ACT  X  OF  1882:  ACT  X 

OF  18T2:  ACTS  XXV  OF  1861  AHD 

vm  OF  186^ -ctmNHMif : 

made  «>b  neceiaary  or  would  luvve  pot  the  Magietrate 

into  a  better  psntiun  for  dealing  witb  the  caie  thas 

be  w*«  in,   that  the  Udti^Pi  proceedlnge  vere  not 

bad  beoanie  he  did  not  hold  a  preHuiinary  enqniry. 

Ekfbsm  c.  JvuJl.  Pboud     I.  Ii.  B,  B  All.,  9^ 

s.  477<187!%   ■.    4TSi    1801-66^ 


a.  VtVi. 

See  Ccnrmaa 


IV  GeesT — Pmu  Coai, 
,  X  I..  B.,  U  Hftd,  S4 
[I.  Ik  B^  la  BoaL.es 
Bm  DiBTBiDT  JoDaa,  JiTSiBDiirrioH  ov. 

(X  I..  B.,  e  AIL,  108 
$ee    FAua    EvmBiica~CoKiBi.iiiOTOBT 
BiAaiKBim     .  4  B,  Ii.  B^  A.  Or^  9 
Set  SaiBion  JDDSB,  JcBieDionoH  of. 

[S  B.  I..  R.,  A.  Cr.,  W 

I.  z..  &,  9  AIL,  soe 

L  !<.  K.,  4  Cftlo.,  610 
Foieer  of  comtuitmeiU   by  Sat- 


^mmit/or  ^f- 
eitendad  claM 
467,  468,  and 


.  471  denli  with  a 
of  MMe,  tit.,  allthoie  i 

469,  iu  which  not  merely  a  Civil  Court,  but  any  Conrt, 
Civil  or  Criminal,  and  whether  poBieaung  or  not  poeaeii- 
ing  the  power  to  commit  to  the  Court  of  Seeeion,  a 
of  opinion  that  thtre  ia  anfficient  gronnd  for  hollos 
an  Enquiry  ;  and  it  enacts  the  procedure  to  befollowea 
by  the  Court  which  may  elect  to  adopt  one  of  two 
counei,  that  ii  to  ny.  it  may  nther  commit  a  case 
to  the  Court  of  8ee«iou,  if  and  where  It  bas  the  power 
to  do  a),  or,  if  it  baa  not  that  power  or  is  sot  diqi.:sed 
to  eieiclie  it,  it  may  send  the  case  to  a  M*giatrate 
having  power  to  try  or  ccmmit  for  trial  the  accused 
person  for'the  ofFencd  charged.  EiTFEBEa  o,  Pi)fat 
Natbd  ....  X-I..B.,'4Bom.,S87 


s  Judge 


U.   - 


Qgoioe  Hiufer.—WheDe  a 


Coart  thinks  Hiat  there  is  nfficiait  grunod  far.ei>quii~ 
ing  into  a  chaive  mentioned  in  s.  4^,  468,  or  4^,  of 
Act  X  of  1872,  it  shoDld  proceed  ander  a.  471  of  that 
Act.  Attestlon  of  the  Conrt  of  Sesdon  in  this  case 
directed  to  Q«m«  v.  Baijoo  Lali,  I.  L.  S.,  l  Cult., 

450.      BUPBBBS  01  IHSU  d.  QoKAMtKLH  DAI 

[X.I..B,8AlL,ea 

la. 

orderDnriennder«.-47l  of  Act  X 
for  etiquiry  to  a  Magtatrate  la  not  necessarily  bed  be- 
raose  the  Court  did  not  make  a  pceliminarji  enquiry 
before  nmlringinch  order.  The  law  requires  only  inch 
preBjolnory  mqniry  ««  "may  be  necei»ry. "  Seld, 
thercfnre,  where  a  M nnsit,  being  of  opinion  that  both 
the  parties  to  ■  soit  tried  by  him  had  given  false  evi- 
deuce  Mierein  on  certain  points,  sent  the  case  fir 
enquiry  to  the  Magiitnto  under  t,  4TI  of  Act  X  of 
1872,  with  a  proceeding  embodying  the  facts  of  tlic 
case,  and  chai^ng  the  parties  respectirely  with  giving 
faleo  evidence  on  such  points,  and  there  was  nothing 
0  show  that  any  enquiry  that  the  Hoorif  could  have 


ni»M  Judge — FaCta  evidence. — Under 
uuua}  ProcednraCcde,  1873,  before  a  Seesior 
can  cominit  a  person  to  the  Court  of  Session,  it 
sary  that  the  offence  should  have  been  umumitted 
before  theSeasiDBsConrtiand  that  it  bsone  within  the 
Mgniaanco  of,  and  triable  Mtclnsively  by,  that  Court. 
The  offence  of  intentionally  giiing  fiilse  evidence 
(a.  193,  Peoal  Code)  not  being  triable  eiclugively  by 
the  Seniona  Court  ia  not  one  In  which  the  Sesaions 
Judge  can  convicL  Qdbek  v.  Bttitduoo  Bambbjei 
[31 W.  &,  Or.,  87 

■.  478  (1872.  B.  474>. 

£>«  CBmufUi  PBOoimiNaB. 

[L  I..  B.,  IB  Bom.,  Sai 

£ss  Bahotioh  roB  Faoascvnos — Dibobi- 
nOH  IB  aBAWxuia'  SAKtniON. 

tl.  !<.  B.,  IS  Had.,  aa4 

1. Potrer   a/  Citil    Court   to 

eommit  to  Court  of  Settion.— The  power  of  a  Civil 
Court  (o  commit  a  ante  to  the  Court  of  Sesaion,  after 
completing  the  pre!  intinary  aoquiry,  is  given  by  s.  474 
of  the  Code  of  Criminal  Prncedurr,  and  la  reatflcted 
to  the  elaas  of  cases  provided  for  in  that  aeetion,  vii., 
where  Lfleuces,  eiclusively  triable  by  a  Conrt  of  Sea- 
sioB,  are  eommitted  before  the  (Xvil  Court.  Eufbibb 
p.  Potix  Saibjj     ,        .  X  Xi,  B.,  4  Bom.,  387 


order  the  commitment  of  persons  for  offences  under 
ss.  471,  466,  aud  193  of  the  Penal  Code  withont  hold- 
ing the  preliminary  enquiry  required  by  s.  474  of  the 
Criiainal  Procednra  Code.  QniBn  r.  Hcnoatoohmi 
[Sa  W.  R,  Or.,  08 

8.    Sanefion    la   proieciUion, 

"Eifnt  of—Crimiital  Proeednre  Code  (Act  X  of 
jasaj,  I.  J95—Cial  Court'*  petcer  to  proerrd  under 
e.  478  ajler  eanetion  pire»  to  a  private  perion — 
Ditmiual   <ff  a   complaint  by  a  private  perton. 


iizoabyGoo(^Ie 


(    ISSS    ) 


BIOBST  OF  CASBS. 


(    IBM    ) 


CStnnNAIi  FBOOBDUBE  COOEB  <ACT 
V  OF  18B8:  ACT  X  OP  ISBS:  ACT  X 

or  lers:  acts  xxv  of  laei  ajsid 

Vm  OF  laeat—eoaCiAiud. 

^fftct  of.— The  grantiDg  of  ft  MnctioQ  to  ■  priTat« 
ftnaa  under  c1.  (c)  of  ■.  19S  of  the  Code  of  Crimitml 
Proocdnre  (Act  X  of  1882)  doca  not  debti  a  CWU 
Court  from  procwding  under  >.  478  i  nor  c&n  the 
diimUnl  b;  &  Muutrat«  of  s  complaint  made  by  a 
prints  pcrnn  b«  held  to  be  &  bar,  till  net  uide,  to  a 
wocceding  under  that  lection.  Qhbek-Ehfbbbb  v. 
SHtKEU  .  I.  L.  B.,  18  Bam.,  384 


Cmtrt— Orrferp/,. 
ilffeiwB  "  in  1. 478,  Mtaniltg  qf— Criminal  Proeedura 
Crtdt,  t.  196.—CcitiiB  docameota  wen  filed  annexed 
to  a  petition  ta  a  anit  pending  before  a  Haniifi  but 
werenotgireDin  evidence.  TheUnniif,  on  nupicion 
that  the;  had  been  tampered  with,  held  an  enauiry 
knd  committed  the  petitiimen  for  trial  by  the  Court 
of  Saaion.  Held  that  it  wai  a  proper  commitment 
under  1.  47S  of  the  Crimiul  Procedure  Code.  The 
worde  "  any  auch  offence  "  in  that  aeetion  mean  an 
cltaioe  referred  to  in  «,  196  of  the  Code,  and  nut 
an  dltace  refared  to  in  that  aeetion  qualified  by  the 
dronmdancM  under  which  it  ia  eonunitted.  AzBll> 
Cbaxorx  !)■  t.  Qnsflx  Ehphiss 

[I.  I..  B.,  aa  C«Ic,  10O4 
B.480. 


Sea  CoRiBnx  ' 

B.  176      . 


I*    COITBT— PBHAL    COSB. 

.  I.  Ii.  B.,  18  BCad.,  S4 
LX  K  B.,  IS  Bom..  63 


«.  480,  4S1  (1878,  ■.  486;  Act 

XXIIIofl8ei,8.91). 

See  CoKTtMn  OP  CorsT— Pii«l  Codb, 


i.22i   . 


.  101 


Set  CoHTBHFt  or  CousT— Pbocihtbi. 

[1  IT.  W.,  leS:  Bd.  1873,  341 

I.  z<.  B.,  u  AIL,  sei 

IS.  480,  481,  489  (1873.  em.  486, 


486;18ei-e9.  B.  188). 

Bee    CoiTTiMPT   0»   Copbt — Cobtbuptb 
Gbkixuli  .  6  T£ad^  Ap.,  14 

Sm  HimaiT,  JcBiBDicnoN  ov. 

[I.  I..  B^  IB  K&d..  181 

BM       BsiniBlTOm— iKPBiaOHVIKT—IlIfBI- 

aoHMBBT  n  Ddadli  or  Taw. 

[SHad.,  Ap„lfl 

Beib-Ilegirtrar — Offtnee  during 

Judieial  proceeding — Penal  Code,  :  228.— A  was 
charged  before  an  Anirtant  Uagiatrate  by  a  Sab- 
Kegutiar  with  liaring  committed  an  offaoce  under 
a.  228  of  the  Penal  Code,  uid  fined.  Seld  that  the 
Bub-B^iitnr  ahould  have  tried  the  matter  Umtclf 
xutder  aa.  ASS  and  486  of  the  Ciiminal  Procedure 


ORrunJTAIi  PBOCBDTTBB  CODZB  (AfJT 
T  OF  1883:  ACT  X  OF  1883:  ACT  X 
OF  187^ :  ACTS  XXT  OF  18^1  ASD 
vm  OF  iaa9)—eonlitHuid. 

Code,  and  u  the  M&petrate  acted  witlioiit  jnriMliC' 
ti'ju,  tbe  ordtr  mult  be  quuhed.     In  TlUt  XiTIXB  Or 

TBI  PETITION  or  SaBDHABJ  LaO 

[18  B.  Ii.  B.,  Ap^  40 :  32  W.  R,  Or.,  lO 
— —    B.48B. 


See  CoyriKPT  o*   Corvr  -PmriL  Cooa, 

8.  176      .         .1.  Z..  B.,  18  KacL.  34 

CL  L.  B.,  IS  Bom.,  63 


'  a.  487.  para.  1  (187S^  a.  478). 

'(<    COMTIIIPT    OF   COPXT—pKHAIr  CODB, 

B.  176     .        .  L  I..  B..,  IS  Had.,  34 
[I.  Z-  B,.  13  Bom..  68 


See     HAaiBTBjtTB,     JtrsiBDionoir     of  — 
POWIBB  ov  Mai>istkatbs. 

p;  Z..  B,,  18  Bom..  880 

Bee  Sehiohb  JrnsB,  JnsiBnicnoir  cv. 

[MkB^ia  Calc7SS 

1.  Oiring  JitUe  evidenre    in 

fmHeial  pfoaeidinff— Power  of  Uagiefraft—Offenem 
in  contempt  of  Conrt— Criminal  Proredttre  Code, 
e.  *36.— The  offBuee  of  intentionally  giving  falae  evi- 
dence  in  a  judicial  proceedbf  cannot  be  triad  by 
tbe  Magijtr^  before  «h^>m  the  falae  eTidenee  U 
givfn ;  thii  offence,  bnng  an  attempt  to  pervert  the 
proceeding*  of  the  Court  to  an  improper  end,  ia  a  ooo' 
tempt  of  itaanthority  {tt-iit,  430,  471.  47a,  and  478 
of  the  Code  of  Crimiual  Prooeduie).  BBS.  v.  Nat- 
uxBBQ  Din^ABAB  .  .        .10  Bom.,  78 

Contra,  Qmss  e.  BAKLOoatT*  Snraa 

[18  V.  B^  Or,  16 

S.  Judicial     proceedii^e — 

Sanetien  to  proieemfe— Criminal  appeal.  Hearing 
qf,  ijF  DiHriet  Judge  mho  hot  granted  eanction 
Id  protecule-Penal  Code,  t.  210.— A  complabant 
applied  to  a  Hnnaif  for  aancUon  to  proaecnte  a 
decree-bolder  for  an  offence  nndor  ■.  210  of  the  Penal 
Code,  and  npon  the  Huniifa  rofuilng  inch  applica- 
tion preferred  an  appeal  to  the  Diilrict  Judge,  who 
granted  tbe  aanction  aiked  for.  The  decree-holder, 
having  been  proaecntedand  convietod  before  a  Deputy 
Magiatrate,  preferred  an  appeal  whidi  came  on  ftv 
bearing   before 

try  any  p 

1.  487  of  the  Coda  of  Criminal  Procednre,  include 
the  hearing  of  an  appeal,  and  that  the  heariu^  of 
tlie  appeal  from  the  order  of  the  Hnntif  rofnong 
nnction  woa  a  jntEdal  prcoeediug  within  the  nwaning 
of  the  Code,  and  conaequently  that,  nnder  the  pnrai- 
dona  of  a.  487,  the  District  Jndge  bad  no  joriadictkjn 
to  entert^n  the  appeal  againat  the  ja^mant  and 
aenlence  paned  b;  the  Deputy  Magittrate.    Ia  IBB 


iizoabyGoo(^Ie 


(   was  > 


DIOBBT  OF  CACBS. 


(    1*86    y 


CKOONAl,  FROOKDtnUB  CODZS  (ACT 

T  OF  1896:  ACT  X  OF  1889:  ACT  X 

OF  1879;  ACTS  XXV   OF  1861   Aim 

Vra  or  TBeOt—oanti»Htd. 

■U9TBK  o>  KiDKOB  CauicDBK  HociniiiAB  «.  Koto- 

»m  CHrHxu  Vuxaa    .  X  L.  B^  IS  Calo.,  131 


8k  PaaaJ  e<n(«  (JLntXLV  of 

J890>  *.  m—ralm  niitnot.  Sawetiim  far  frow 
emtion  for — Jmriidietie*  of  Sttnont  Jndgt — Cri* 
wmI  JVomJwv  Co^,  *.  19B.—A.  Smuooi  Jndga 
who  bM  diM«t«d  tha  triitl  of  •  »nm  for  the  caance 
oC  ^ling  hit  srkhnca  ocanmwcd  in  the  coune  o( 
k  jndidM  proeee^ng  of  &  criminal  Dktnrs  bclDia  bim 
aanttct  trytbecsMhimulf.  £mpr<M  v.  Oai^aDia, 
^11.  W.  S.,  1884,  p.  839,  duUDgniihed.  QnsCH* 
p.  iUKBDUK       .  LL.  B.,  14  AIL,  864 


4.    Judicial       preettdinfft — 

JIaytffratr,  Jsrudwftos  ef—Criminal  Proteatrt 
Cod*,  u.  4  and  195.— A  Uagutnte,  who  hu  refnwd 
to  «et  a^de  ta  order  aanetioning  &  proa«cntk>a  on  the 
charge  of  perjury,  baa  no  jurisdiction  under  Critmnar 
Ptocedme  Code,   a.   487,   to  trj  the  caie  hmuolf. 

[L  K  B.,  SO  Mad^  888 

Bt DiMleditmeiqferi»rm»d»r 

t.  018,  Criminal  Trvetdtu*  Cait— Penal  Cod», 
»•  188,— A  aeocnd  eUaa  Hagiatnte,  wbo  laraw  m 
oadar  andbr  a.  618  of  the  Crimiiial  Pioeedore  GodC) 
haa  DO  joriadietlan  to  puniah  for  tta  dIaobe(Ucn«s  bj 
amOTi  of  a.  47S  ot  the  Criminal  Froeedore  Code. 
Bm.  «.  BunsBSD  Dxu     ,        .  10  Btmiq  484 


Of- 


faopl  ^  Cowi — Butio—  eatt-Criminal  Proat- 
durt  Oodt,  1ST2,  I.  A—Bmion*  Jtdgt  ami  AtiiH- 
a»l  Stniont  Judgt. — To  make  a  caae  a  *■  Seadcoa 
caas"  within  Uie  meaning  of  a.  4  of  the  Coda  of  Cri- 
minal PiDoednre,  it  ia  not  neceamrj  tliat  It  dionld  b« 
triaUa  BEckHlrelj  b;  the  Court  ot  Btmaon.  Fee 
the  poTpoeM  ot  *■  478  ot  the  Code,  aa  Anatant  Sea- 
lAmB  Jadge  la  a  ^flennt  Conit  from  the  SeBKona 
jtldga.  Aoeocdiilgl7,  an  offence,  which  ia  aommltted 
Id  oaatempt  ot  the  Beaaiona  Jadge"!  autEiority,  la  cog> 
niiable  by  an  Aaairtant  Seanonf  Jndn.  Bio.  v. 
OvuBDifl  EmissAB      ,  .  U  Bom^  86 

Kmi.  V. Butuiuv Jmuiur    .    ISBom^l 

7. 7a/bn»a(MH>  bj/  oeeaied  ijf 

a^tnet-Saport  6y  a  polut  tjffattils  of  iif/bnu- 
ftOB — Siotetian  bg  Ihtlriet  Masiiiratt  on  jiolice 
rtport — Jmrudietion  of  Magittrait  to  try  tie  eon 
~P«nal  Codt  (Act  XLV  of  1880J,  t.  JSa— The 
accnaed  gave  cortun  infonnatbn  (o  the  poGce,  who, 
afta  ini'eatigatiag  the  matter,  reported  that  She 
infomution  given  mu  falie,  and  conatitnted  an 
cfloiee  nnder  i.  1S2  ot  the  FauJ  Code.  The  Diatrict 
Magiatrate  on  thia  aanctioned  the  proaeention  of  the 
Menaed,  who  waa  convicted  and  aentencod  under  that 
aeolian.  Theaecnaed  appealed  agunat  the  conviction 
and  aentcnee.  Hia  appeal  waa  heard  and  dfimined 
bj  Uu  Diatrict  Ifagiattate,  wlio  had  previotuly  muc- 
UaMl  bii  STMMuluitt.     On  loriuoa  Uie  aaooaed 


OROaStLtx  PBOCBDDSB  CODBB  (ACV 
V  OF  1898:  ACT  X  OF  1882:  ACT  X 
OF  1878;  ACTS  XXV  OF  1861  AKD> 
Vm  OF  180S)— eoMh'MtMff. 

oontvided  tbat  the  Diitriot  Hagiatnte,  having  aanc- 
tioned Ua  proaeouUaa  on  the  poUee  report,  waa  not 
Mmpeteot  to  hear  the  appeaL  Said  tbtt  t.  487  ol 
the  Oode  oC  Crfm&ul  PtoMdnre  did  not  apply,  a*  tha 
offence  wat  not  committed  before  the  Diatalct  Magia- 
trate, noc  waa  it  in  ceotenpt  ot  hia  aatboritf  nor 
bRmgU  Co  hie  nutico  in  the  coniae'  ot  a  Jndidal  pro- 
ceeding.   Baiumbi  LuiI.  v.  QiroH-BMnua 

CL  Zb  B.,  S7  Cftto.,  46a. 
4  CL  W.  IS.,  684 


-  and  0.  471 — JaneiMetio' 


<^  Maoiitratt — Qitit^  fain  avidtnea,— 
char^  with  having  given  falae  evidence  io  a  ciimi— 
nal  procee^ng  before  a  Magiatrate  of  the  firat  claaa 
waa  toed  and  convicted  of  tbat  charge  by  that  l^^ia- 
trate,  uid  the  conviction  waa  conflrmed  on  appeal  by 
the  9eaaion>  Jndga.  Stld  t£atUw  jariedictiiHiof  the 
Hagiatnte  waa  not  ba«ed  b;  the  opention  ot  a  47S, 
Act  X  of  1ST3,  the  giving  ot  blee  evidence  In  the 
preeenca  of  a  Court  not  Iidng  an  othnoa  committed 
bi  eontenpt  of  Uie  autliority  of  the  Court  within  tlie' 
meaning  of  that  aocSon.  'Rie  Magiatnta'a  jnriadlc- 
tiontninshacaao  waa,  however,  hdd  barred  by  a.  471 
ot  the  Code,  the  Hagiatnte  bdns  bound  nndtt  that 
aeeUon  t&Sia  to  comimit  or  aaid  the  caae  tor  enqnlry 

TBI    lUTTXB    01    TBI 

.   Sa  W.  Bq.  Or.,.  4ft 

e,  .    .  -Comrt" — ConatrKctio*.— 

nie  prohibitjoii  In  a.  478  ot  tlie  Grimhial  Procedure 
Coda  (Act  X  ol  1B72)  ia  a  p«B->anal  prahibition. 
AvotmoDB  oui        ,        L  lb  &,  1  KmL,  SOS 

10.  Ofanee    afaimt    pmilia 

Jwttiat-Cenitmft  of  Cow^^^in  oBtiice  againat 
pnbKe  InjUee  ia  not  an  (Aence  in  contempt  of 
Court  witl^  the  meaning  ot  a.  .473,  Act  X  of  1872. 
Qvna  e.  KAiriaui-  Uaav    I.  Ii.  B,  1 AU.,  1S» 

Qno  •.  lUATKU     .  I.  Zi.  B.,  1  AIL,  leS"' 


IL Offinet  nndar  Pnal  Coda, 

a.  180—Xtltffal  bid  for  propartg  offartd  for  tola- 
1$  publie  aattant. — Tbe  publio  aorant.  ccaiaorne4 
in  an  offence  deacribed  In  a.  1S5  of  the  Penal  Code 
ia  not  oompeteDt  Idmaalt  to  try  the  pcraon  ctnn* 
mitUng  lucb  ofleoce^    Qunr  v.  J  AOAims 

[7  m.  W,  18» 

IS.  ffteiM  falta  aciJanea. — 

EKving  talaa  evidence  ia  "an  ctfence  committed  la 
contempt  of  the  anthority"  ot  a  Court  within 
the  meaning  of  a.  478  ot  Act  X  of  1872.  S«g.  v.. 
Natranbay  P%lab*g,  10  Som.,  73,  and  Anonynxma 
can,7ilad„Ap.,  17,  followed.  QMea  v.  Kaltarati. 
Siugk,  J.  L.  B.,  1  All.,  ia9,  and  Queen  v.  Jagaimal, 
I.  L.  R.,  1  All.,  163,  diaMnted  bom.  Where  the 
accuaed  waa,  by  a  Hagiattate,  Brat  cIms,  cummittef 
for  trial  by  the  Scanona  Court  on  a  cluuge  of  havings 
given  falae  evidence  in  a  judicial  procaedTng  before 
Uie  Seaaioua  Judge,  there  being  no  Aaaiatant  Sfaaiana. 
Judge  or  Joint  Seanong  Judge, — Seld  that  the 
commitment  conld  not  1m  ijuaalicd,  there  being  no 
error  in  law,  and  tlie  caae  must,  therefore,  lie  traii>> 
fecrcd  for  trial  to  aBolher  Court  of  Seadon.    In  aueh. 


lizcdbyGoOt^Ic 


(    1887    ) 


DIQUT  07  CASIB. 


(    198S    ) 


ORunrAt.  PBOcBDTntB  oonzis  <aot 

V  or  1808:  ACT  X  OF  1882:  ACT  X 
OF  1872^:  ACTS  XXV  OF  1861  AITD 
VIII  OF  1860)— coiriHwrf. 

4  ewe  u  the  above,  the  better  eonne  would  be  for  th« 
Uagigtrate  to  try  the  cs«e  biouelf,  and.  If  he  U 
incompeteat  to  psei  >  nincicut  aentence,  tor  tlie 
ScuionB  Judge  to  refer  the  csoe  to  the  High  Court 
for  enhviGoiuent  of  seutaiLOD,  Baa.  «.  Gaji  KOU 
Baku  I.  Ii,  B.,  1  Bom.,  Ul 


la  - 


ir»tia»e»,  TiytDKiion  to 

diiaaiditHui.— S.  4,73  at  till)  Code  of  Crimmal  Proce- 
dure, which,  except  si  therein  worided.  forbids  » 
Court  to  trj  anj  peiwii  for  an  offaioe  onmmltted  In 
conttmpt  of  tti  owD  antharlty,  ii  not  limited  fc> 
oftenoei  falling  under  Ch.  Z  of  the  Penal  Coda,  bvt 
ext«ada  to  all  oontempta  of  Court.  Baa.  e.  Pabsua 
UUASBTUA.        .  1.  Ii.  B.,  1  BoBL,  880 


14.   - 


■     OftlK 


laitut    pmbtii 


juttiet — CoHtaatpt  qf  CoMrt — Criminal  Proctdurv 
Code,  t.47}~Pe*al  Cod»,  t.  I93.~Bgld  (Srvi^r, 
C.J.,  dimtnling)  that  an  offeoce  nnder  ■.  198  of  the 
Penal  Code,  bnng  an  offonce  in  contempt  of  Court 
within  the  meaning  of  i.  473  of  Act  X  of  1872,  cumot 
nndet  thnt  icction  be  tritd  by  the  Ma^atrate  before 
whom  snch  offence  ii  committoiL  Queen  v.  Ealtaram 
aingi,  LL.S„1  All.,  139,  and  Quteit  r.  JiMtmai, 
I,  Z.  &.,  1  All.,  162.  orerruled.  Pir  SnrABT, 
CJ. — A  Uagutrata  be&ie  whom  anch  an  ofCenee 
b  committed,  if  competent  to  try  it  himtelf,  i«  npt 
precluded  from  ao  doGig  by  tlie  proTluoiii  of  ■,  471  of 
Act  X  of  1873.  BicPRBSa  Of  IVDiA  e.  Eabsxibi 
LA£  .  .  .  .  I.L.B,lAU.,6a6 
-  F*»al  Codg,  1. 174— Cam. 


tmpt  of  Court — Where  a  aettlement  offlcer,  who 
wu  alao  a  Uagiitrate,  anmmoned  t»  a  aettlonent 
(Acw  a  penoa  to  attend  hii  Court,  and  snch  penon 
neglected  fo  attend  and  inch  offtcer  aa  a  Hagiatrata 
charged  him  with  an  oBmce  uixler  ■■  174  of  the 
Pouu  Code,  and  tried  and  oonvicted  him  on  hli  own 
elwif^ — Beid  tWt  nich  ocnnotioD  wai,  with  refer- 
•nee  to  n.  471  and  478  of  Act  X  ol  IBTS,  illegal. 
XllPXBSI  01  IXDU  «.  Stehabi 

[I.IhIL,8AIL,406 


la. - 


. .  JWm  ,  ehargt — Conttnpf 


—Proutrntien—Clarse^Aei  X  of  1872  f Criminal 
iVocedw*  CodeJ,  tt.  488,  47a.~B  charged  car- 
taia  penooi  before  a  paliee  offlcer  with  theft. 
Such  charge  waa  Ixronght  by  the  police  to  the  notice 
of  the  Hagittiate  haTing  iiiri*dictiau>  who  directed 
the  potke  to  iuvedi^tte  Into  the  truth  of  meh 
charge;  Havhlg  aaoertauned  that  each'  charge  wa« 
Itlte,  (ueh  Uaglitrate  took  proceedinga  agun«t  B  on 
a  cittrgo  of  making  a  false  eharge  ef  an'  offence, 
wi  offmee  poidihable  nndtr  «.  211  of  the  Penal 
Codft  and  eonTiobed  bbn  of  that  offence.  ITald  Aat, 
M  nch  feUe  charge  wm  not  preferred  by  B  before 
■Dch  Usgiatnte,  the  ofleuee  of  mailing  it  wai  not  a 
contempt  of  anch  Hagiitmte^  authority,  and  the  pro- 
Tinoua  of  M.  468  and  478  of  Act  X  of  1872  were 
inappliMble,  and  each  Ha^atnte  wai  'jaeA  prechided 
froni  trying  B  hlmielf,  nor  wa«  hta  nnctton  or  that 
ot  KOM  •operiot  Court  ucccvary  fur  B"*  trial  by 


cRZMnrAii  PBQosDU!fiB  00IXB8  tA<yr 

V  of  1808:  ACT  X  OF  l88S:  ACT  X 
or  1878:  ACTS  XXT  OF  1861  AKD 
Vm  OF  iaeO>— erafi'awHi. 

another  officer.    Smpntt   *.  Katimiri  Lai,  I.   £• 

M.,  1  Ml.,  e2S,  diduigoUied.     Evpbibs  e.  Buuiitf 

[L  Ij<  B.,  8  AIL.  8n 

IT.  ■ Siaetiom      to      prouemtt 

ffranted  if  Dtwtrioi  Jmlfft — Powtr  qf  Maw  pertim 
<M  Sntioiu  Jwdfft  to  trf  tit  qff'tmet.—A  Diitrict 
Jodge  who  bM,  on  bearing  >  drutppai,  Hnetkned 
Idle  pToMcntkin  ot  a  party  for  forgery  H  not  debar- 
red by  t.  «7S  of  Hm  Code  of  OrindMd  Pnokdme  (Act" 
X  of  1872)  from  trying  Hm  dfenee  la  Ul  e^Matj 
of  »  B«arion«  Judge.    UcniM  •.  D'Silta 

1&  ■ Ptifmy—ComfrdiMorjf 

ttatemttiti — Ff^mr  of  trial  ftj  Sntiomt  Conrl 
i^ore  tekiek  out  of  tnek  ttaiamnU*  wot  aiarf*.— A 
prliontr  who  had  made  certain  eoatndkton  itate- 
menti  on  oath  bcAire  a  HagiBtiate  and  a  Cowt  ef 
SeMion,  rcipectiTely,  wai  eeaiioted  hy  ttie  Mm« 
Court  of  StMDO  on  a  cha^^  tn  the  altemaUTt^ 
of  giviiufalee  eTideace  eitiier  before  a  Magiitnta  or 
before  the  Court  of  SeMion.  Seld  that  iha  Conri 
«»«  preclnded  by  a.  4113  of  the  Crhninal  Proeednn 
Code  frum  tryiog  the  chane.  SiTmniAH  v.  Qitbsn 
[LIhB.,8]lAd,964 

s.  488  0873,   ■•  888;  1861-68^ 

B.  816),  B.  480  (13TS,  •.  &a7  i  iaeL«9,  a.  817X 
utd  B.  4eO<1878,  B.  ess). 

Sea  Cum  jnnik  Munmruras,  Obskb- 
o>  CxnoiiAL  CooBi  All  TO. 

~  B.   489  (1873,   B.   BSe:  1801-68^ 


a.  tas}. 

at»     Appial    nr     CsnoBiA     Cubb— 

CBinnrii  PaooiiTOBB  Codm. 
17  W.  XL,  Or.,  10 :  9  Ind.  Jar.,  B*.  &,  8d 
Bm    Maoutbaib,     JiTBuiuonoB     or^ 
GiKtui,  JraiBDionoir. 

[1. 1..  B.,  0  Bonu,  40 
Am  UixomsAa  Law— HumiHtRci. 

[I.  Zi.  B.,  8  Onlo..  7S8 
Ste     BBHTKBCa— iKTsraoHiaHT— Innu- 
BoKunr  in  Dstaui^t  or  Fm. 

[I.  U  B.,  8  MAd.,  70 
Set  WimiH  —  CmL   CUBB  —  Pnsoa 

OtamTUR  TO  BB   WITKBB8. 

[L  I..  B..  le  Cala»  781 
1. 1..  B.,  18  All..  107 

Ste     Wmnsa— Csnmru   CAns— Pis- 

kovs     coiawnxi,    cs     ■sort,    to   bb 

WrmBBis  .        LIi.B.iI8All.,107 

[I.  Ih  B^W  tialc  781 


"  Cmtttyi' — Hie  word  "  ernelty  " 
.  4&8  ot   the   Criminal  Procedure  Code  b  not 


iizoabyGoo(^Ie 


<  »»  ) 


DI0B9T  OP  CUBS. 


(    16B0    ) 


QBnairAi.  PBoosDiiaii  ooDsa  (aot 

V  aw  1866:  ACT  X  OT  1889:  ACT  X 
OV  IBTS:  AOTB  XXV  OF   1801   AlTD 
Tin  OF  laeOi—Mntiwmtd. 
' •  B.  491. 


CE.  Ih  &.,  IB  Bom.,  683 


a.  488  (1879^  ■.  SO). 

8»t  Conran    . 


[I.  I..  B..  U  XmL,  85 
St  Prauo  PsoaiovToa. 

[L  Zi.  B.,  8  AIL,  281 


'■.486  0879,  B.68), 


>.  480  (187%  BB.  184,  a04,  pan. 

1^  1881-88^  ■.aa4v 

Sm  Bin     .    I.IbK.,e  l[ad.,e8,e» 

[6  zr.  w.,  see 

Bit    Wutuax    01    AsKMT— CnnunAL 
Cuaa  .6  Bom.,  Or.,  81 

-a.   487   087%   b.   888;   18ei.e8, 


■.aiS). 

A*  Bus. 
[I  B.  Ih  B.,  8.  ir..  ae :  10  W.  B,  Cr..  84 
rSW  JnsiouA  Omomi,  Luuuit  ov. 

[8  Bom.,  A,  C  88 
8»»    MiauTRin,     jnsuDionoir    ov — 

FOWIBB   ov   MAfflffTBATIB. 

[L  Ih  B.,  92  Bom.,  MS 

a.  406   0878.   b.   880 ;   188148, 

■.488). 

St«  Bu&  1 B.  Il  B.,  A.  Or.,  7 

^  W.  B.,  Or.,  40 

24  W.  B.,  Or^  8 

8  a  Ii.  B.,  40^  40B  note 

X  li.  B..  1  AIL.  ua 

-  ■.  808  087S,  ■.  830). 


-  ■■.  BOS,  604,  606,600,  607  (Aot 


CBnCIKAIi  PBOOXDUBB  OODS8  (ACT 
V  OF  1880:  AOT  X  OF  188S:  AOT  X 
OF  1878:  ACTS  XXV  OF  1801  ASB 
Vm  OV  1888)— ooniiiHMd. 

■,609(1879.  a.  888). 

jSm    B?iDHcn — CxnnMAL     Cabib— Di- 

souzuniB    ,       I.  K  B^  8  AIL.  7S0 

n.  Xi.  B^  lO  AIL,  174 

Z.  Xi.  B.,  18  Oslo..  lfi» 

Ste  Btidihob— -CxmiKiL    Cuib— Hbdi. 

ou  EnsBKOB  .  I.  Ik  B.,  8  Cftlo.,  788 

S*e    Wethbsb — CsTMDiAS    Cibbi  —  Ex- 


[L  Ii.  B.,  9  Gklo.,  466 
~—  B.  610  (1879.  ■.  896;  1801-08. 
I.  870). 

8m  BnsnoB — CaanMLL  Cuh— Cat- 
xasu.  Sxutnmt, 

re  B.  I..  B.,  Ap.,  us 

1. 1>.  B.,  10  Calo.,  1098 

Set    BnSBTKIB— CsOtlNAL    CABBB— IflDI- 

cu,  EvutXBOB     .    12  W.  B.,  Cr.,  96 

B.  619  (1872,  B.  897). 

Sm  Ermixox— Cbdobu  Cuh—Difo- 

BiKoxs       .    I.  Il  B.,  10  Galo.,  1087 

[L  Z-  B..  8  AIL.  072 

Set  WnvMS  ~  CBumuL  ClBiS  — Bx- 
AXOUXIOK  OV  WrmaBBB  — OBn&ULT. 

[91 W.  B.,  Or.,  19, 01 

99  W.  B..  Or..  88 

18aikB^U0 

■.  614,  paraa.  I.  9.  8,  4  (1872, 

aa.  886, 887 ;  1801-09,  B.  218). 

See  CovrmMlT  Ov  Cocbi— Fbvu  Coi», 
B.  1T«  1 B.  Kk  B^  A.  Or..  1 

See  BlOOOnZUOl  ZO  IPTBAX. 

na  W.  B..  Or.,  74 
I.  L.  B.,  U  Calo.,  7T 


Am  Sacnmrr  k»  Chios  BtaiTiom. 

[L  lb  IL.  21  AIL.  86 
aa.  814,  618.  816  087%  a.   386; 


See    HiauTxiTa,    Juxmnonov    ev  — 

Sraoui  Acts— UunAB  Autim  aoi. 

[Z.  Ih  B..  18  Had..  4» 

5m    WmasB— Cbimduiv    CiaBs—Stv- 

xonaa  WiTBBBBU    .    9If.W..118 

B.  614  (1S7S,  a.  608). 

£h  Aexwui  IN   Cbiiiii(a&  Cubb— Cu- 
lOBAii  Fbooisukb  Codbb. 

[I.  Zb  B»  2  Mad.,  16» 
See   BvooeBiBAXOa    to    xuf    FaAua— 
f  OKiBixoaB  ta  BaoBamujiaBa. 

ni  Bom.,  170 
10  C.  I*  &,  671 
K..L.B,4Cala.,a05 
•  as 


lizcdbyGoOt^Ic 


(    1991    ) 


DiaiST  OF  C1*ES. 


CansiNAX,  FBOCEDT3KB  CODEB  (ACT 
V  OF  1896:  ACT  X  OF  1S88:  ACT  X 
OT  1878:  ACTB  XXV  OF  1861  AlTD 
Vm  OF  1809)-^lOl^litMted. 

B.  617  <1B72,  8.   418;  Aot   X  of 

1876,  B.  U6),  se.  618, 619,  B30  (I&IS.  a.  419), 


S*»  Areux  m  CsnOHUi  Ca>bb~Pbao- 
TiDi  jjn>  PsooncKs. 

[Z.  I..  B^  9  Uad^  448 


■■  Ord»r  at  to  ditpotal    qf 

ai  to  whiiA  no  effetut  Ita*  httit  eommil/id 
'-'fropirts  /ound  bg  polme  is  poinfiBU  t^aeautd 
— MagitlralBi  Fovtr  o/'.— The  Mcuied  nu  coo- 
Ticted  of  criminal  bm^  of  trost  in  reipect  of  ui- 
tein  money  beloneing  to  Um  ■omplainant,  and,  on  liii 
conTidum,  the  Hafnatnte  made  an  order,  nnder 
•,  617  of  the  Cod«  (9  Criminal  Frocednre,  directine 
that  an  amonnt  eqnal  to  the  moneye  embeiiled  ehonld 
be  repaid  to  the  oomplainant  ont  of  oeitaia  nmu 
of  money  (Dnod  .bv  the  police  on  the  penco  of  the 
kecnsed.  Held  that  the  Hagtitrate  had  no  pover 
to  vuikt  the  order  nnder  ■•  G17  of  the  Criminal 
Pneednre  Code,  there  bein^  nothing  to  ihow  that 
any  offence  had  been  committad  irith  regard  to  the 
property,  or  that  it  had  beoi  need  tor  the  comnueiioD 
of  any  uflence.  Quibit-Bictbebs  c.  Fattae  Cbatti 
CI.  lb  B.,  94  Calo.,  499 

Fatbb  Cbaxd  e.  DtrMA  PaoaAs 

[1  O.  W.  TS.,  485 

9. Proper  ordtr  to  utaie  i» 

rttptel  tif  frop*rtji  in  rtgt^  to  wAiei  no  <iffi»et 
w  prottJ—Crinintd  Proeedara  Coda,  t.  5118. — 
Where,  at  the  trial  of  a  oaae,  the  aoonaed  b  acqnitted 
and  nnie  property,  the  cnbiect-inatter  of  the  charge, 
WW  found  by  the  police  onring  inTCiUgation  to  be 
Id  the  poMeteion  of  paremii  accued  of  the  oSenoe^ 
and  waa  brovght  before  the  Court,— iTcM  the  pro- 
per Older  to  make  in  tliie  caae  li  an  order  under 
a.  S17,  Cr^ninal  Procedure  Code.  Stld  klK>  that, 
the  mcmey  in  thia  caae  having  «ame  from  the  poa- 
■ceeion  of  the  peHtionen  and  no  offence  bavitig  bem 
fonnd  at  the  trial  to  have  been  committed  in  respect 
of  it,  it  ihould  be  retonted  to  the  party  or  paitiei 
from  wboM  po»«(«mon  it  came.  Is  tbb  kattbb  <» 
sag  PBitTiOH  o>  Mati  Ohosb    .  1  O-,  W.  IT.,  661 

B.   630  (187S,  B.  419)— Oawnmnit 

c%rrenes  *ota,  Ti^  of— Court  a/appeal. — A  Gov- 
•rnment  cnrrency  note  was  itolen  from  A  and  caihed 
by  S  in  good  frith  for  C.  On  the  convictiMi  of  O 
for  theft,  the  M^i>tt«ta  ordered  the  note  to  be 
given  to  £.  A  appealed  to  the  S«wans  Jndge,  who 
wat  of  opinioo  that  he  wai  not  oompctait  to  interfere 
H  a  Court  of  app«al  under  e.  419  of  the  Criminal 
ProceduM  Code,  but  nbmittedtbe  ou«  for  (he  orden 


CBIHZirAI.  FBOCBDUBB  OODXS  (ACT 

V  OF  1886:  ACT  X  OF  iBBi:  ACT  "X. 

OF  1873:  ACTS  XXV  OF   1881   AXTD 

Vni  OF  laee)—at,nlinnad. 
of  the  High  Conrt  Said  that  the  caM  conld  be  dl»- 
poecd  of  by  the  Judge  nnder  a.  419  of  the  CrimlnaJ 
Procodnre  Code,  and  that  the  wordi  "  Coort  of 
appeal "  is  that  uetion  are  not  nee  charily  lii>iit«d 
to  a  Court  before  which  an  appeal  ii  pai^ig.  Xm- 
FRHI  e.  JooaiBBDK  Mocsi 

[L  L.  B.,  8  Oklo,  879 

B.  C.  In  laa  itATnK  aw  llioiaa 

[iaUB„880 

0.589(1870,  ■.88^ 

Sa*  Amij.  a  Ouxnux.  Cajub— CBumrAK 
pBooKDima  Cobs. 

[I.  Z..  B.,  85  OalOL,  680 

a  c.  w.  ir.,  sae 

Sta  Casib  uxdis  Pobbibbiok,  Obdkb  om 

CUKIBAJ^  COUXT  AB  T 
BT  CBDOBAL  F(»0B. 


1.688(1878,88,415,418). 


1_  Proparla  aauMd  hg  politm 

—Saittra  ^  pmptrtg  e»  anaftoion — Mtigiatratt, 
I>*t»  of—Proeadnra.—'Rj  Uie  prorkiau  at  «.  6U 
of  the  Code  of  Criminal  WoeediM,  It  U  not  *  '     '  ' 


t  any  flnal  rteps  duold  be  taken  ^j  tiM  Ka^a- 
trate,  nor  li  he  tionnd  to  take  anjT  A>*1  *t*P*  *<> 
EMcertiin  whcthn  the  proper^  Kued  ea  neiaciai 
belong*  to  the  pcmm  hi  whoae  poaeirion  tt  waa  foniKl 
until  after  the  expiry  of  the  lii  moothi  weatkned 
In  the  secUoD ;  but  when  the  proelamation  hai  boen 
iiiued,  and  the  lii  month*  have  expired,  thai  nnder  tha 
provi^rma  of  B.  S2i,  the  penon  In  whoee  poaeeviDa  tbe 
property  was  fonnd  can  oome  fvward  and  ihaw  that 
It  U  hie  own.  Qubbb-Extuh  «.  HABAUBmnm 
[L  la.  B^  88  Calo..  761 

^  .  Praptrig     aaiaad   bif    tka 

police  panding  as  ia^mVjr  or  triai  wadar  a  MMvl* 
tnarratU  iaanad  By  Aa  Catirt — Mt^iatraiaTa  powar 
to  daal  vifi  aneh  propartg  telara  as  ifffanea  ia  eoaar 
iHiUad— Criminal  Frocadmra  Coda,  a.  617.— 8. 53S 
of  the  Code  of  Criminil  Fcocedare  (Act  X  of  188S) 


and  if  E 

Court  can  nake  no  ords.  The  property  1 
p;iven  back  into  the  pcsBBtdon  from  whi^  it  came. 
The  scope  of  1.  GZ3  murii  be  confined  to  property 
•eixed  by  the  polioe  of  thnr  own  motion  in  Uu 
eierdie  of  the  powen  conferred  on  them  by  law,  for 
inrtanca  undet  «.  Gl,  M,  l$i,  or  166  of  the  Code  of 
Criminal  Procedure.  Per  Tblass,  J.— Under  s.  Ktt 
of  the  Code  of  (Criminal  Procedure,  s  Bfagiitiate  ii 
bound  to  inititnte  an  inquiry  before  making  any  otdir 
teaching  tho  right,  not  of  property,  bnt  of  poeacenoo 
to  the  property,  MMd  by  the  police.  ImbbBatam- 
ui,  BisaiLsu    .        .    X.  Ih  B.,  17  Bom.,  748 


lizcdbyGoOt^Ic 


(  ma  ) 


DIQEST  OF  CASES. 


(    1B84    ) 


tSKOmSAV  PROCmDDBa  CODBB  (ACT 
T  OF  1888:  ACT  X  OT  1869:  ACT  X 
or  1878:  ACTS  XXV  OT  1861  AXm 
Tm  or  1869)— coaliWMif. 

SB.  889,684. 

19  W.  B.,  Or.,  18 


Se»  BioHT  at  Sum—PxyrwaTT  at  IXib- 
rOBAi,  o»  QoTiKsicnn, 

[rii.B,18Bam.,ee8 


s.BSe(AotXofl876,e.M7i  Act 

X  of  1879,  B.  64 :  FroBldanor  SCagiatrato'B 
Aot,  1877,  ■.  181),  H.  fiS7  and  6S8  (1878, 
u.  47, 48). 


8»*  Apfbix  jm  CuxiFU  Caos— Aoii — 

BCBIU  COITBTI  A  OS. 

[I.  X-  R,  4  CWo.,  667 
8*9  CancDiu  Facwitsiirai, 

[L  X-  EL.  19  Had.,  87fi 

Sa>   BiSB    Cmixt,   JcBUdOTiOH    «*— 
BoKBAT—  CsnfiNu:!. 

£1.  Z^  B.,  9  Bom.,  888 

Bel   B»H    CotTKT,    JiTBUDionoii  or— 


CI.  Ii.  B.,  18  Mid.,  88 

Omsu  jDBissienoir. 

[I.  Z..  B..  as  Calo.,  44 
4  a  W.  IT.,  804 


AnSBOmnn 


1  QooD  Bbhatiottb. 
n.I..B.,16AU..0 

LI..  B^  18  All.,  am. 


ZHMcntion  of  ItagUtrale  in  granting  adjt 
—Criminal  Procednre  Codt  Amandmeni  Act  fill 
0/  18S4J,  t.  IS.— at,  tlifl  compUbftnt,  on  the  19th 
NoTember  1687,  made  an  application  to  the  Depatj 
Uagirtratc,  under  a.  526A  of  the  Criminal  Frociidare 
Code,  for  the  poMponement  of  bis  caae  against  O  to 
.enable  him  to  &pp)f  to  tbe  High  Court  nnder  a.  626 
for  a  tnnafer  of  thecaae  from  the  file  of  the  Deput; 
Magistrate  to  that  of  another  officer.  Od  the  same 
date  the  Depntf  Masiatnte  refaied  the  application 
and  proceeded  with  the  et«e  acquitting  O.     Meld, 


CBIKnrAIi  FBOCBDTTBSr  OODB8  (AOV 
V  or  1898:  ACV  X  OF  1888:  ACT  X 
or  1879:  ACTS  XXV  OB*  1881  Aim 
VIU  OF  "iaae^ -continued. 

hnTing  regard  to  the  worda  "  the  Court  ahall  exercii^ 
etc.,"  in  (.  G36&,  the  order  of  the  Ueput;  M^itrata 
of  ihe  ISth  Noieinbor  refuring  to  grant  the  applica- 
tion waa  illegal.  QirRBn-EHf  SSBS  f.  Gatitri  Pao- 
Bimiio  Qbobae         .         .  I,  Ii.  B,,  15  Colo.,  466 


Sm    Masibtsats,    JuBiasionim    oi — 
WiiHSKAWAL  at  Cask. 

ra.  I^  B,  8  AIL.  740 
£  Jj.  R^S  Cftlo..  861 
£I..B,14]|jul.,88e 
1. 1..  B.  16  Kad.,  84 
1. 1^  B.,  88  Bom.,  648 
8t»   POBBUnoir,   Obdsb    or   CanmrAs 

COVHI    AS     TO — TXAVSVIB     OB     WlCS- 

DBAWAL  at  pBoaiVDJirBt. 

[L  L  B,  aa  Oalo.,  888 

B.  699. 

Stt      HAaiETBAII,       JVBISDIOTItai      ow— 
POWBBB  Of  HAOISIKATBS. 

[4  a  w.  ir,  891 

Sm    Hagibibaib,    JuBisDionoit    o* — 

Spbcial  Actb — Cattlb  Tbiifabi  Act. 

[I.  X<.  R,  as  Oalo.,  300, 449 

3m  FAXi>oa  .  L  I..  B,  80  AIL,  40 

s.  680  (1879,  B.  84). 

8tt  CsimsAii  PKooSBDinas. 

[88  W.  B.,  Cr.,  48 

83  W.  B.,  Or,  88 

1  a  L.  B,  484 

I.I..B.,eBam.,807 

Z.  Ik  B^  U  Had.,  448 

L  Zi.  B.,  18  Bom.,  008 

1.681. 

Stt  CanaxAL  PBooiKDnraa. 

JX  I..  B,  8  Bom.,  8ia 

£  Ii.  B,  16  BcniL,  900 

L  L.  B.,  17  AU.,  88 

S*e  JvauvumoB  ot  Cxuihal  Codxt — 

QBVXSAL  JUBIBSIOTlOa. 

[I.  Ii.  B,  18  Cftla,  667 

a.  688  (187S,  B.  88). 

See  CKomrAL  PBOoxamnos, 

[I.  lb  B,  8  AIL,  868 
J.  Ii.  B.,  16  Bom.,  80O 
L  lb  B.  17  Had.,  408 

Stt  Hiaa  CoDsr,  JuBiBsianoir  ov — Bok- 

BAI— COUUHAL. 

CI.  lb  B.,  9  Bom.,  98S 

Set  SABOTIOH  job  PBOBBOOTtOK — NiTtTBB, 

FoBir,  ABU  ScmoiBHOT  op  SAnorioir. 
[I.  L.  B.,  88  Bom.,  lU 


lizcdbyGoOt^Ic 


DIQEST  OP  CUSSB. 


) 


OBOCatAL  TBOOBIfBVS  CODBB  (AC^ 
V  OI'  ISOS:  ACT  Z  OF  1883:  ACT  Z 
OF  1878:  ACTS  XXV  OF  1861  AITD 
Vin  OF  lB9Bi~ttmtiiMtd. 

.  ■.S88. 

Sn  CoTmBBiov— Covnencns  lo  Haoib- 

TUiB     .        .  I.  X..  R,  e  Mad.,  334 

[L  X..  R.  14  Cela,,  6S» 

I.  Ik  B.,  16  C«l<x,  B86 

Z.IvB.,17C«lo..8e3 

1. 1^  B.,  18  Caltk.  549 

I.  lb  B.,  ai  Bom.,  495 

L  I..  B.,  Sa  Bom.,  331 

aC.'W'.K.,703 

8  O.  W.  Dr.,  887 


■.687  (1873,  as.  388,  800;  1861- 


«e^  as.  4S«,  489X 

Sm  AsBooimiva  Ovnvnis. 

[X  Zi.  B.,  10  aisd.,  8 
Ste  Appias  nr  CBomtiL  CAa)>»— Fsio- 
«cn  AND  PmoossintB. 

[X  I..  Bh  31  Oalc  966 
5m    CoKPunTF— DmnsAL    (»    Cox- 
lUiHT— EvnoT  OI  DmosaAA. 

[L  !>.  B,  38  Calo;,  088 
Bte   CoKFiLUXT — IvaniTmOH   oi    Cok- 

ILUXI  AKO  KlioSBSABT  PXXUMIHABIBS. 

[6  B.  L.  B.,  680 

Sm    Coxvuxst— Point  to   kbtkb   to 
STtBORsnATS  Uasistbate. 

rs  B.  Ii.  B..  A.  Or.,  87 

6  B.  L.  B.,  leO 

7  B.  Zi.  B.,  613 
8  B.  Zb  B.  146, 147  note 

Ste  Cabhb   vxbm*  Caocnru   Psoorsj)- 

Aa  Ctxumu.  Tbbs»si. 

[I.  lb  B^  SB  Oalo.,  881 
rSw  JazasKB  o>  CHAnaaB. 

[L  Ii.  B.  19  ICad.,  978 

I.  lb  B,  14  All.,  60B 

L  Zb  B.,  14  Calo.,  396 

I.Z..B.,90  0aIo.,41S 

4C.W.]f.,666 

8tt  JVDeitXBT—Cantaii.  Ca»w». 

rZ.X4.B^S0Calij.,868 

LlbB^VLCalciai 

Z.  lb  B«  38  Oalo..  603 

Bta  llAaiBTUTB,  frsiHDicinoiroi— OiBi- 

KAi,  JcBiBDionoir. 

[Z.  lb  B.,  38  Oalc,  838 
i^M  MAetSTSATB,  jtmBsiomnr  ov— SPa- 
oiAL  AoTB— Catixi  TaasPABfl  Acrr. 

[I.  Zb  B.,  S3  Calo,  443 
SM   PoSBKBSiOH,   OssBB    oi   CaixiirAL 

COVBC   AB  TO — LtKBLntOOn  OI  BXSAOH 

ov  lu  Fucv  X.  lb  B,  30  OaIc,  &S0 


OBnnxTAi,  FBocEDtnm  codib'  caof 

T  OF  1888:  ACT  Z  Or:18B3:  AOT  X 
OF  1B7S!  AtTK  ZX7  OF  18B1  AJn> 
THZ  OF  18e9)-wmtoM>wi. 

Bte  PoBSBBaioa,  Obimb    or    Oofms 
Conn  AB  «>— Pastcbb  TO  PaooKBDivas. 
[L  It.  B„  SI  Calo,  40« 

i6m  Bavurar—CBonHAK  CAjna— JmM- 
KBR,  DnaoiB  at. 

[L  lb  B.,  1  AIL,  eao 

LIvB,I8C»kb,a7S 

8t»  SAKCnoit  KiK  Pfioaaoimoa — Bzpibt 
ov  8AifoiB>K    Z.  Ij.  Bi,  as  Calo..  170 
8«t  SaaTaNoa->Poins  oa  Hish  COfOKt  ' 
AB  TO  Saim«caB — BaraaAiK. 

[B.  lb  B.,  Sap.  Vol,  4J» 
SB. lb &.  SB 

5m  SaiannrB  Jvaam,  JuuBnionov  <w. 

^T.B.,Or..4S 

j5m   Wimsi—CBnaxAK    Cabib— Stnc- 
xoanta  WnnraasiB. 

[I.  Zb  B,  36  Oslo..  883 
saw.  IT,  486 


HesoiiiR  of'tha  nrpniMloB 
i  jnriac&ition "  in  l.  E87  of 


aAi^  JrxiBDionoiT. 

[Z.Z..B.,S4Oala,107 
40.W.N..804 

5m  FlKAL  CODB,  B.  188. 

[Z.  lb  B,  IS  Kwl,  4B1 

8*»  WrrsKa—CaniTKiL  Cuia — Kxak- 

DTATioN  o>  irrranns— Caoai-EXAK- 

□lAiioa  .  LZbB..14  0ala,S46 

CLIbB,S4  0ftlo..S88 

S»»  WiTSasB— CaDtOTAL  CAxas— Exak- 

QTATioa  o>  WnaaaSBB — OaaxKAUT. 

[Z.  Zb  B.,  34  OaIo,  187 

8m     mnaBB— CBtmaAs    Cabbs— flmf- 

XOHixa  WnEnana    81'W.B.,Or.01 

[L  lb  B^  8  AIL.  888 

■ —  Xh-dtr  ff  t»ami»atiim  qf  «<«• 

••«»>.— It  U  not  tBtwded  bj  1.  e40  of  tbo  Cod* 

of  CrimiiiAl  Proodnre,  ISSS,  that  a  Jndga  Ad 
revene  Oie  order  of  k  Stmiaaw  trial  and  oJJ  tha  irU- 
nnm  mnmaned  for  the  defnee  befor*  ths  cam  fv 
the  praMcntioD  ii  dosed.  QTTBav-BMraaBS  e.  HiB- 
OOBIHS  SoTOH  .  X  Zb  B,  U  AIL,  MS 

-  aa.  646,  6fte  aB7S,a.80e(ia8i48b 


8.44). 


j8^  Cabxs  mm  CoKnaiAROT— Cam- 
HAL  Cabbb-Fob  Lo»  01  Zsnni 
OAUtBD  BT  OnxnoB. 


lizcdbyGoOt^Ic 


<    l»S    ) 


i^Garr  OP  CASV9- 


( 


CBBrnTAIi  PBOCEDCBB  COHHS  (ACT 
V  or  1998:  ACT  X  OP  1883:  AC?r  X 
OF  I8TS:  ACTS  XXV  OF  1861  ASH 
Vm  OF  1860)— eoafiMMiI, 

Sm  Fux    .  8  O.  L.  B.,  404,  406  note 
[L  !>.  B,  IS  Kad,  SSS 
LZrB.,10AlL.lH 
■  B.  HB  (PrMridenoy  Koglstr&te'B 

Act,  1877,  0. 170>— i'rawniJtir,  Ji  vl<(  o/— "  Fer- 
ae»  afffcled  bg  am  ordtr  " — Appiioatiim /or  cojHf 
t(f  ordtr  amd  depotitiotu,  B^ial  of—BpteMc 
S.tlitJAct  (I  of  1877 J,  ...  ?,  «^A11  prowcatra 
wboK  clia»ei  am  diniujacd  bj  the  Preddoic;  H*g)*- 
trate  ue  affected  by  tlie  order  of  diiohltrge,  mod  ue 
tberefare    entitled,  andsr  ■.  170  of  the  Preiidency 


Inte.    Ik  tsx  katiib  oi  tioi  EimiBiB 

[L  Ih  XL,  8  Colo.,  186 :  10  O.  L  B.,  ISO 


-    m.K\.—U»laiif<ditte»tionforiium»- 
fott—Infani,  Cutiodg  of.— A.  HUida  gi  ' 
andeT  the  aga  of  14  ywn,  went  of  hec  own  ucord 


a  If  iuian  hraiw,  irlme  d>e  mi  received  and  tllowed 
.to  renuin.  Tht.  mothat  and  hutMid  of  th«  giri 
Iheraapm  i^pUed  to  the  llKutnte,  wbo  took  jtnt' 
eeedfagt  andcr  ■.  E51  of  tw  Cdmiiwl  Piocodnn 
Code.  The  l»dy  mperintaident  of  the  lOMim  bonaa 
denied  that  the  ^l  wai  legally  married,  and  all^^ed 
that  ihe  wai  practically  being  bcotight  np  wHh  the 
eonniTance  of  the  mother  to  a  life  of  prostitution. 
The  HagUtrate,  after  recor^ng  evidence,  f  onnd  that 
the  girl  wa*  legally  vairled ;  that  the  other  allega- 
tkmwu  not  eeUbliahedi  and  that,  although  ihe  wait 
to  Bud  rem^ed  in  the  Wadon  bonae  of  her  own  free 
will,  then  wa^  auder  thedrmnutanoMi  an  nnlawfid 
deteoUl*  for  an  anlawtnl  pnrpOM.  He  tlirthrr 
Amnd  that  there  were  no  facta  eitabllabed  which 
wDald  diaantitle  the  haaband  ur  the  motfaer  to  ths 
CMitody  of  the  girl,  and  paMSd  an  order  ondrr  the 
•ection  directing  the  girl  to  be  restored  to  her  mother. 
Btld,  npon  the  fiuAi  ai  found  by  the  Hacliitrate, 
Bi  it  wu  immaterial  whether  the  girl  did  or  did 
ncA  conMDt  to  rem^n  at  tlie  Million  honie,  there  wai 
an  unlawful  detention  within  the  meauii^  of  thete 
word*  BI  Died  in  the  section,  u  the  girl  wai  kept 
againat  the  irill  of  tboBe  wlie  were  lawfnUy  mtitled 
to  hare  ohkige  of  her.  S*U  alio  that  a.  661,  apply- 
ly  BI  it  ooea  to  women  and  femab  diildnn,  mtwt 
o  a*  to  make  tt  Indvde  pnrpoMa 
wtddi,  BUbragh  not  mdawfoi  tn  UenBdrat  night 
ovlj  beeoaie  n  when  mtertatiMd  tomvdt  a  diUi  in 
(fpoiWcBi  to  the  wUiM  of  tta  gusUaB,  but  ilwl  Uh 
jfKFfam,  wbAv  rtwiainnj  lowarfi  a  wobmb  or 
B<emaIe«hild.nnutlM{nltadfiinlBwfD].  XtU,et^ 
aeqaoiBlj,  that  IntiieairenmitanoeBot  tile  case  tbert 
«Ba  no  detentioB  for  an  Bnlawfnl  pnrpaae,  and  tliat 
the  Mm^Mnte  h*d  no  power  to  make  the  order. 
-MeU,  further,  that,  altbongh  tbe  Magktistahad  no 

nsr  nndv  the  iMtim  to  Bialte  the  under  he  did, 
id  net  follow  that  the  Court  ibonld  direot  the  girl 
to  be  restored  to  tlie  enitody  of  the  lady  super- 
intffuleDt,  even  if  it  had  tbe- power  to  do  lo.  and  uiat, 
having  regard  to  tbe  circamBtaDceaof  tiM  ease,  th«e 
was  notliiag  to  jnitify  such  ao  order  brine  puaed. 
AamuAM  V.  HaKTuo    .  L  li.  S..  16  Cuol.  487 
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CQIHn7AI>  FBOOBDUBB  COVBB  (ACT 
V  OF  1888:  ACT  X  OF  1883:  ACT  X 
OF  1872:  ACTS  XXV  OF  1861  AlTD 
vm  OF  1869>-coBoI<iif«{. 

B.  EOe  (Aet  X  OflSSa,  n.  S&6). 

8t4  Bbvch  ov  Maoisibitu. 

CL  Zk  B..  10  Calo.,  104 

Sm    CASIS     DimXB    KAaiBTKATB,     JUXTS- 

raonoH  Of  -Cbbijul  JuBiBDionQH. 


See  PBBatDBKOT  HAal8TBATB. 

[I.  Zh  B.,  29  Bom..  480 
-  >.   658  (1878,  B.    689{    18ei-«e, 


i.444>. 

Se4  Asm  Act,  187S,  f .  19. 

[I.  Ii.  B,  8  Oftlo.,  47S 
Stt  Bavau  Act  VI  oi  IBSS. 

[S  B  L.  B^  A.  Cr..  38 

Sae    GntBBU    C^iDais    CovsousATioir 

AoT,  1808,0.6    L11B^6KBd..S8e 

8.580. 

'  See  Casbi  unsiB  OolmxuTios— Cbiu- 
iTAii  Cabbb— To  AoouiED  osDuiOasAt 

OV  COKFLAIKT. 

OBXUISAL  FBOCBXDZBraS. 

— -^ —  Bffbol  ot  Btrlklng  off— 


I.  Ii.  B.  aO.CftlB,  867 

-  Xnstitatioii  of— 

^      CASBi      nSSBB      COMFLAIBT — IKBTI- 

TunoR  or  CoxxLAivi  Aim  NioBBaAAX 


See  Casbi  mrpas  Faub  CKiBaik 

BevlTal  of— 

See  CovvLAiBT— Bbvitai.  or  Covflaimt. 
8b*   CsmnrAi.  Pkocidvbb    Codb,    1898, 
aa.  436,  tas  (1B72,  b.  sae). 

[t  L.  B,  4  C&1&,  16, 647 

I.  L.  B,  3  AIL,  670 

See     Bbthiob— Cbihutal    Casbs~Dis- 

OHABOB  0»   A00T7IBI>. 

Bee     BBTinoir- CamsAL     Cabbs— Eb- 

TirU  01   COICFI-AIBT  J.B9   Ei-TBIAIi. 


-■Withdrawal  of— 


jSh    FoSBBinoH,    Obdbb   ot   CBuiiirAL 

COOBT      AS     TO— I^AXaVBB     OB    WDE- 
DBAWAK  OB   PBOOBBDtSQB. 

CL  li.  a.,  as  Calo,  889 

1, DiBpate  bb  to  right  to  sive 

girl  ta  marrlace.- The  practice  of  inetitntiiig 
criniinal  proceedings  with  a  view  IB  detcnnining  dia- 
potet  arinng  in  cases  as  to  th«  right  to  give  a  girl 
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rnavsT  of  casks. 


OBnfUfAIi  FBOCXEDIZraS— conftintAf. 

4n  nMnuge  condemned.    IK  TEB  lU^nB  or  Bx- 
>B8BB  V.  Abdool  ErHBim 

[I.  L.  B.,  4  Calo.,  10:  S  C.  Il  B.,  81 

a. Irregala-rlty—Waiver  or  emtimt 

typritoner^Seeordinff  tiattmtnlt  of  vHttfe: 
^-Tie  jiilor  of  »  dWrirt  jni]  bring  «ciued  by  oae 
of  tlu  j*iJ  derka  of  fklsfying  hit  Kccooots  uid 
defnn^ng  the  Qavcrnment,  tne  matter  wu  «nqiiiied 
Into  by  the  Diatrict  HAgiitnte,  and  the  jhIot  mi, 
4>7  llie  Magittnte'f  order,  placed  en  trial  before  a 
Bench  of  Hagiitratee,  constitiiiK  of  the  District 
JUgiitiate  himwlf,  J>,  the  OfficiatUig  Superintendent 
of  the  Jail,  and  three  other  Honorary  Ifagirtntea. 
The  rrjjoner  and  hia  pleaden  were  aneeed  to  have 
Mated  before  (he  commencement  of  tue  trial  on 
Mug  qoertiontd  that  tfaey  had  no  objection  to  tihs 
•MOBpodtioD  of  the  Beochi  but  aftn  the  chargei  had 
been  framed,  the  priionv'a  coonad  objected  to  the 
Bmeh  ai  ftinned.  The  Diitriet  ICagitbrte  directed 
flu  QoTcnuneet  pleader  to  praaecn^  and  both  the 
DbArkA  Magiftrate  and  Z  KaT»  «TUaice  fol  the 
ytcMcnUon.  After  the  ca»e  Cor  fka  ^pcaeeotton  waa 
eloeed,  tno  formal  ehaivee  were  dawn  np.  naatelj, 
that  the  primier  had  £bitcd  Government  with  the 
price  of  more  oD-eeed  than  he  actnallj  pnrcbaaed, 
■nd  that  he  had  received  payment  for  cotain  cU  at  a 
Ugher  i»te  than  he  credited  to  Oovartimait.  The 
moneyi,  the  receipt  of  <rhich  were  tha  aabjcct  A  the 
flrat  ehwv^  were  obtuned  by  the  jmaimer  on  the 
mgth  of  certain  vonchcn  which  he  had  indnced  L 


TTpoD  the 


e  lome  of  them  who 
]  with  the  Jul,  in  order  "to  guard 
aainit  deriation,"  and  the  depeationi  eo  taken  were 
l>bced  on  (he  record,  "to  be  oaed  by  either  party, 
though  not  themaclvea,  ai  evidence."  The  priaoocr 
wai  ooQTieted.  On  a  motion  to  qnaili  the  convtc- 
tioB, — Stld  that  the  recor^ng  the  itatemend  of 
!tbe  pnaoner*!  witneeaei  wai  irregnlar.  Criminal 
jmcMdngt  are  bad  nnlea  they  are  oondncted  in  the 
manner  preacribcd  by  law,  and  if  they  are  siibatan- 
tialty  bad,  the  defect  will  not  be  cored  by  any 
waiver  la  coneont  of  the  priioner.    QvBBX  v.  Bnobl- 

[X.  Ii.  B..  a  Oslo.,  98  :  9S  T.  R,  Cr,,  67 

8. ; Wi^vtr—Wimt  nf 

fmriidielion.So  penon  can  by  waiver  or  conient 
enable  a  Mefiitnte  or  a  Jndgo  to  try  a  cue  which 
be  ii  dieqn^fled  to  try  by  iome  circnmitance  not 
penonal  to  the  accneed.  In  thi  Ktms  o>  SSB 
TBHTifur  or  Qcmoe.    Bxraias  e.  Au:.ik 

[L  lb  B«  e  Calo^  88 :  e  a  Ik  B^  MS 

4.    Siai  qfJadffe — 

Magittral^*  JtwitdieliiM  tniert  oonplaiaaul  it  >t« 
prima»tfTaitt~Leffalitsofeomtieliona»d3entenc» 
fattd  iy  hmA  SiagittraU  in  nuA  a  ean.— The 
mere  i^ronmitaiice  that  a  trying  Uagietrate  ia  (he 
maeter  of  the  conwlunant  dcet  not  deprive  the  Hag[»- 
trate  of  bla  JDriidictioil,  thoogh  it  ia  expedient  (hat 


CBIHINAIi  PBOCRBDnrOS— «Mrfi 

ijdaint  iboold  be   I'aferrai  to 


ttoa  wronglji  exereited—UnlaKfmi  attrnttm  armti 
Kith  deadig  tctapoiu^SpliHing  eftmet—MigU  of 
appeal,  Stprination  of. ^Tfo  H^Mtr>ta  U  entitle 
to  aplit  ap  an  cffence  into  ita  componeit  parts  Cor  tht 
pnrpoae  of  giving;  bimaelf  rammary  jtuiafietiaa.  If 
a  charge  of  an  offence  ■ar.t  triable  nuDmarDj  ia  laid 
and  nroni  to,  the  Magiatrate  muit  pcceed  wttb  the 
nae  accordingly,  ani««a  he  ia  at  the  oatirt  in  m  pod> 
tion  to  ihow  m>m  the  depiiition  of  the  txanpl^iaiit 
that  the  circnmataucea  of  aggimvatian  are  naUy 
mere  exaggeratbn  and  ntt  b>  be  believed.  Thoe- 
fore,  a  Ibtgiatrate,  when  he  has  betoce  Urn  a  panta 
diarged  with  having  been  armed  with  m  deaA  j  wMpm 
while  a  member. of  an  nnlawfnl  imi  iiiIiTj.  i*  not  at 
liberty  to  diaegard  Utat  part  of  tlie  cl^we  wUdl 
ehanea  the  prwner  with  Imving  beoi  anDM  *tUi  a 
deaiuy  weapen,  and  io  to  give  hii—elf  jttriidicaoa  to 


to   deprive  tiM  priaoDcr    i 

Enntsaa  c.  Axdool  Kixat.    Bicnutw  o.  OmAU 

HuoiOD)    I.XkB^4Cftt&,18:8aX..&.M 

& BxtrHf  ^  turn- 

Msrji  y'wMrftrtiOB  e\fUr  inquiry  imitt  thttrgt  wkith 


I  am  wjticA 
Proetdmn 


_  out  It  tritd  mmmarilg — Crimimal 
Coda  (Act  V  qf  189ej,  a.  aSO—aammmnf  fre- 
eodmrtmdtrpMal  Code,  t.  323,  afltrtmsmring  into 
elargn  ■xjer  u.  147  attd  334.— Ait*  elaaa  Kaaia- 
ttate  took  a  caae  an  bia  file  and  commenced  a  regnlar 
oiqniry  therein  under  n.  147  and  3S1  of  the  Indian 
Penal  Code  t  bat  after  hearing  evidence  and  bdng  of 
opiQion  that  only  an  oSenea  nnder  a  8S8  of  (be 
Indian  Poial  Code  had  been  made  oa^  be  proceeded 
to  deal  with  Uie  eaie  inmrnaitly.  StU  that, 
inaamncb  *■  the  evldaice  adduced  waa  not  jafldmi 
to  joatify  a  committal,  bnt  cleatl^  diadoaed  an 
offence  over  which  he  had  lammary  rariafictian,  the 
Jfagletrate  waa  right  in  acting  «■  he  SA.  Sckch  m 
conreeiadiftorent  todiiregariOngpartof  Bcfaaa^efor 
the  purpcae  of  dealing  with  a  eaee  mmmarily.  Hie 
High  Court  will  nut  interfere  where  a  MagiitnU  baa 
fondjide  acted  in  the  inteieati  of  jnatice.  XmfrtM 
V.  Abdoel  Karin,  I.  L.  S.,  4  Cate.,  18,  dirtin- 
Buiahed.    Qcibb-Emfbehb  p.  Binaivun 

[t.  I- B^  99  ICwl..  «e 

7.  <leMU«i   nffirmti 

and  eiamintd — Appointmttnt  of  Magittrate  wio 
eonniettd  aecuttd  to  it  Crovn  Froitador — XifU 
qfpritoneri  to  oonvtrn  priTotth/  tnth  jltadtr— 

„     .  .    ■^- i___.  -^  Judg^t  Comrl  dur- 

Och  the  High  Omnt 
Jndge  to  Bttke  into  an  bI1» 
gation  tiiat  a  oonfeatiaa  WBi  made  under  (ooh  drcoBH 
rtaneea  a«tobeiiiadiii)a*ibleinevidoDa«,thepriaaM(« 
were  oidoed  to  be,  and  ware,  aoleBmly  afflnud  and 
the  proaecntlon  neither  objected  (o  tM  form  of  (h« 
order  not  to  the  afflrmatioB  of  (be  (riaMMrH  a*^ 
moreover,  eroea-eiamined  then,  bat  objeeted  to  their 
evidence  being  uaed  npon  Ihc  retnni  in  tb*  ioqnirp. 
It  waa  Iwld  (bat  the  objection,  thovgh  pceribly  gssd 


Magittrattt  titfimg  o*  bench  m  Jmdgt^e  Comrl  i 
img  trial. — Upon  an  inqniry  which  the  High  O 
directed  the  Seeaiona  Jndge  to  make  into  an  i 
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DiaaST  OF  CUBS. 


(SOW) 


If  taken  ta  time,  wm  too  Ue,  and  t1i>t  the  evidence 
of  tbe  priaonen  night  be  lued,  whetber  the  order 
directing  them  to  lie  sfflraied  wu  coircct  or  othenriie. 
llie  appointment  of  tbe  liUgiitnte,  who,  in  the  flnt 
inituic«,  had  tried  and  coDvirtol  the  acciued,  to  be 
Crown  ProieBntor  to  condnct  an  enquiry  mbsequently 
directed  in  tbe  asmc  caie,  enured  ■■  bdng  nn- 
prec«dented  and  objectionable.  A  Public  PrDaecntor 
(honld  be  without  a  personal  interaA  in  the  ewe* 
wUeh  he  oondneta.  Fiiioneri  ebonld  be  allowed  to 
hkve  frca  conraw  with  tbtir  rakili  oat  of  tbe  faMr- 
Idk  of  the  police  oflcm  in  charge  of  mcb  piieonot. 
Itla  BDde^aUe  that  Hagiitratei  wboee  deriiiaiii  are 
Dndw  appeal,  or  who  bare  been  engaged  in  promotiag 
the  proaecotion,  or  police  offlcen  concerned  In  a  oaae. 
dtoald  at  ou  the  batch  beaide,  or  converae  piivatel; 
in  Conit  with,  tbe  Jndge  who  ii  engaged  in  trying 
the  priaonen'  appeal.  If  tho  Appellate  Jndse  wiahei 
to  aicertain  any  facta  relating  to  the  casefn^m  tbe 
Haglitrate  who  convicted  the  atcueed.  he  ihculd 
eiamine  tbe  Uagiftrate  upon  oath  or  eolemn  aArma- 
tion,  in  the  nina  manner  at  an  i>r(Unary  witnesa. 
Bi».  B,  Kunaixn  Dunu*    .  8  Bom,  Cr.,  U8 

S. M^giHratt  aeliwif 

^mpt»S*d  in  pro4Mmtiim — Judge  ok  appeal. — 
Where  a  Ifagiatrtte  took  an  aetWe  part  in  the  pcc- 
Mcntdon  of  tho  priioneri^  and  recorded  the  erldmoe 
rf  the  material  wUawaaea  preliubiary  to  deciding 
wWetka  tbe  caao  duBld  go  to  trial  or  not,  and  by 
whom  it  ehonld  be  tried,  it  waa  held  that  lu  waa  not 
a  prpper  Cmut  to  hear  Uia  appeal  frran  the  oonTieUon 
oome  to  in  the  caM.  Iv  thb  kattbb  Oi  tbb  fb- 
TiTKW  at  Hex  Lull  BoT    .    88  W.  B.,  Cr.,  76 

-  Trial    hg  Magi*- 


.       .  ,    -      „-  -On 

b  1883,  tb£  Hunicipal  Conui^i^oD- 
era  of  Conmillafc  at  a  meeting  leaned  an  order  nndra' 
a.  SS6  of  the  Bengal  Haniripal  Act  of  IST*.  The  ne- 
coaed  vrai  tried  and  oonvtcted  before  Uie  DMrict  Itf 
^atnte  under' a.  188  of  the  Paiai  Code,  and  flned 
BlOO  fc7  having  diaobeyed  that  order.  The  Ibgl*- 
faate,  who  tried  and  ooBvicted  tbe  accnaed,  waa  pre- 
■cnt  a*  Cliainnan  of  the  Hnnidpal  Commiariancn 
at  the  me«tina  of  tlM  20tli  of  lltuih,  when  tlie  order 
waa  paaaed  for  ffiaobedience  of  which  tlie  accnaed 
waa  tried  and  oooTicted.  Mtld  that  the  conTicSon 
waa  Olegal  and  nut  be  aet  aaide.  Strgeant  v.  VaU, 
X.  JB.,  9  Q.  S,  D.,  S68,  dted  uid  followed.  Sbaue 
Ckabs  Pal  t.  Taxadk  CBrminK  GtmA 

CL  I..  R.,  10  Calo.,  1080 

11.  Criminal     Pro- 

etdnr*  Codt,  1861,  t,  4S9.~Wheie  a  Deputy  Mana- 
tiate  ^  not  draw  np  a  ebaree  in  ui»n]anceirith 
a.  2C0  of  the  Code  of  Criminal  Procedure,  but  gave 
the  accnaed  clearly  to  undentand  the  natnre  of  the 
diarges  nado  againit  thoni  the  irregularity  wm  held 


CBOnirAIi  FBOCBBDCNaS— AM^imM^. 
to  fall  within  a.  439   of  that  Code.    BHimwAN  r. 
Dotal  Oori  .        .        .    10  W.  B.,  Or,  7 

la,  PreUmincrg  in- 

gnirg — Pttywf. — It  i«  necflMary  to  a  proper  preli- 
mluary  euqoiiy  that  tbe  accoicd  (or,  under  certain 
circnmatancei,  big  aeent)  abould  be  preaent ;  that  tbe 
witoeaaee  whoie  eridraice  ii  to  be  the  fonndatioD  of 
tho  commitmont  abould  be  eumined  before  him  <  and 
that  he  ahonld  have  tbe  opportunity  of  croas-eiBmin- 
ing  them.  It  it  eaaenttal.  too,  in  a  caee  of  perjury, 
that  be  ahould  know  at  wist  period  he  ecuod  tc  ' 

witneaa  and  hia  po  "'  ""         

accnaed    Qdxbx  v 


liog  Uie  anmmona  will  not  vitiate  the  procMd- 
inga  after  mmmona,  ao  aa  to  enable  a  conplunaat  to 
re.opai  the  caae.  Butxbx  Bbmhal  ItAiLwir  Cox- 
PUTT  a.  Eaupai  Ddtt         .    28  W.  B,  Or,  63 

14. Conlempt  of 

Comrt—Foiipenamtnt  of  final  ordti^-Irregnlar 
jtrocadnre.— Where  a  Ifaglatrate  in  whoaa  prcaence 
contempt  waa  committed  took  eogniiance  at  the 
offence  Immediately,  but,  in  orderto  give  tbeacenied 
an  opportunity  of  diowiag  cauae,  poatpooed  hia  Anal 
Older  for  aome  daya, — S«ld  that  aoeb  action,  thongh 
it  might  be  irregalar.  waa  not  tUegal,  and  aa  tlie 


16.  - 


mUmtnt—Want  of  Jnritdii^ion—Crtmimal  tr<f 
eedam  Cedt,  ISTS,  u.  83,  68.— S.  8S  of  Act  Z  of 
1878  oontemplatea  the  ocnUiigeMy  of  a  eaae  which 
haa  been  nqnired  into  at  tbe  noper  plaM,  aa  indl< 
eated  by  a.  68  of  that  Act,  b^ig  oonunitted  to  tha 
pn^cc  Cout  ef  Saaabm  by  a  particolar  Haglatnta 
not  duly  onpawered  by  law  to  make  auch  commit- 
moit,  and  not  of  a  caae  which  ha*  b«v  caqoired  into 
in  a  ilfiAst  In  which  it  waa  not  committed,  bdi^ 
eoBunined  to  the  prapw  Court  of  Baadn  aa  indicate 
by  that  aecUon,  by  s  particnlai  Hagiabate  duly 
empowered  by  law  to  make  mch  a  commilmeni. 
Conaequently,  where  a  Hagiatiate  enqnkea  Into  and 
comn^ta  for  trial  an.offenee  which  baa  not  been  eom< 
mitted  io  bia  diririct,  and  tbe  Court  ot  SeairiMi  for 
that  dirtrict  accept*  *nch  conmitment  becanae  the 
priaono'  baa  not  beai  prejudiced  thereby,  and  Maa 
him  for  auch  cSenee,  tbe  proceedingi  in  *nch  caae  aro 
illegal  at  initio.  Ekfkhs  Ot  ImiA  e.  Jaoav  Nate 
[I.I..&.8All,aB8 


1&- 


-  Irrtgnlant!/    i 


holding  U^^  witiout  jnritdietion — Criminal  Fro- 
cednrt  Code  (1883),  i.  SSl—Stitiont  Jndge,  Jnrit- 
diction  qf— Appeal  pretsntei  within,  hnt  heard 
emiiida,  the  local  limiii  of  l\»  Jnri*diction  of 
a  Setiione  Conrt.~k  criminal  appeal  waa  preaanted 
to  tbe  Seaaiona  Judge  of  the  Baijoor-Budann  DiTiaion 
at  Bijnor  within  the  lud  Scationa  diviuon,  but  waa 
heard  by  tlie  aaid  Judge  at  Moradabad,  at  which 


iizoabyGoo(^Ie 


DIGEST  OF  CASKS. 


i 


» 


CSSJUSAL  ruOOSSNXaB—tautiMikl. 
fiac6  he  vnt  empoHered  to  eiercue  diU.  bat  not 
oiimiDa]  jnriKliction.  Seld  tbat  tbe  ttiai  of  raoh 
ftpjpcal  at  Uoradabad  naa  ul  irregnlarity,  bat  do 
fulare  of  jtul^oe  bdng  ihown  to  tuve  been  ooca- 
rioDod  thtrebj,  it  hm  covered  by  i.  BSl  of  the  Code 
of  Grimiml  Prooednre,  nnd  did  not  render  the  trill  of 

UlO    »pp«d     &     UDllitT.     QnilK'ElCPBBBB     v.    Pazl 

AzDt  .  L  L.  B.,  IT  JUL,  Se 

IT.  Criminal  Pract- 

dmn  Codt,  1872.  u.  491,  S30~Diipvfe  Uielg 
td  csKM  ftreaoi  qfthe  paaae — Dteitian  on  title  !y 
Ciril  C«art — Police  report.  Incorporation  of,  hy 
r^ent»«.-Ontkea(HhofHKrclil£7S,  A  apphedto 
hsTO  mrt^  land*,  which  be  had  lately  pnrchaiad, 
rrdrter«d  in  tain  BMoe.  The  order  of  the  Deputy 
Collsrtor,  dHilM4iig  that  A  bad  proved  poMenion  and 
WM  tntided  to  nerfiration,  vu  not  pMwd  nntil  the 
Mtb  DaMmher  1879.  Prior  to^'aparchMe,£Hid  C 
tiad.  <m  the  0th  March  1678,  obtained  regiitration  of 
the  mne  property.  The  prooeedingg  were  aent  to  the 
€onimMoD«r,  who,  on  the  SWh  Bepteinber  ISSO, 
d«clBr«d  ^  to  be  entitled  to  the  land ;  and  in  October 
'the  reoiitratioD  in  tbeiuunaiof  ii  and  Cwai  cancelled. 
and  Jf»  name  wai  fljutUy  raftered.  In  July  1880, 
iRoeeedinga  nnder  a.  C80  of  the  Crimioal  Procedure 
Code  were  oonunenoed  npon  the  p^itioD  of  oertain 
EMy*t«>  who  alleged  that  other  raiytta,  at  the  in«(ig«- 
tion  at  A,  were  going  to  do  acts  which  wonld  lead  (o 
»  breach  of  the  peace.  The  Depnty  llMatiate,  the 
jame  penoo  wIio,aiD4>alyColleEtor,haadeelded  the 
Jand-re^«b«taon  caee  ia&vosrof  A,  proceeded  nuder 
ii  680  to  conridw  the  gnertJoo  m  to  who  wm  la 
poMeeAa,  and  fewid  B  and  C  were  la  poiaetdon. 
AMd  tliat  the  Deputy  Magiitrate  could  not,  in  the** 
mooeediiigi,  Mt  iMde  the  ordw  which  he  had  made  in 
the  reoistraHon  csae,  ai  that  order  conld  only  be  est 
.Mide  m  •  T^;alar  sntt.  The  proceeding*  recorded  by 
the  Depnty  Ma^itrate  did  not  *ct  forth  in  expres 
Ungoa^that  he  waa  MtJafled  that  a  ^pnte  l&ely 
to  create  a  breach  of  the  peace  sxiited  in  reapect  dt 
the  land  in  qneilion  between  .i  on  (he  one  ude  and 
B  and  C  on  the  other,  nor^id  itiet  forth  the  groaada 
npon  wMdi  he  waa  ao  latiifled  that  aaoh  diapnte 
ezlated.  Stld  that  die  proceeding  waa  tber^re 
fMectlTe.  In  .the  prooeeSngi  the  MaKiitrate  referred 
toapoUcerepozt,  whlcl^howerer,  £d  not  ahow  that 
1  Ivwoh  of  tile  peace  waa  imminent.    Seli  that. 


fKhongh  Oiia  M^OTt  might  be  taken  to  be  inetnwrated 
by  lenroacet  j«t  that  It.  waa  not  infBdent  to  jnatifr 
tt«  Mder.    per  Tsmvd,  J. — HdImi  the  partiea  i 


■Ue  to  ihow  that  Oiere  ii  anch  a  dilute  «a  ia  likely  to 
bidace  a  breach  of  the  peace,  the  Hagiatrote  ahonld 
hold  hi*  hand  and  not  jvooeed  farther.  Whoi  the 
rEghta  of  the  partiea  Mve  bean  dttnmlned  by  a 
competent  CoaEl,  the  diapate  i*at  an  tm^  andltiathe 
dnty  of  th*  HagirttMj  to  maintain  llie  ri^ta  of 
the  incceMfnl  yaij,  ud  the  proper  oonrae  fcrrflie 
Uftgbtnte  to  pnme,  if  the  defeated  party  doet  any 
a«t  tiiat  nay  probably  oc«aaion  a  hrcach  of  the  peace, 
ii  to  take  action  nnder  p.  4S1  of  the  Crimioal  Fro. 
eedhre  Code,  and  Tcqnire  from  aach  peraon  aeciuity  to 
kew  the  peace.  Is  £8  Qobint)  Cbditdkb  UorrU. 
[Z.  Ifc  B.,  e  Calo,  885 :  8  O.  L.  B..  ai7 

18.  Ckatyet  dietiiiet 

0mil  teparaU,  eimmltim»ouiliiiHeibgjiK^—Ce»M*t 


cboosaia  vaoosanisaa-tottimud. 

Ifl  pUaderito  irr^nlarproeedare.—lttmtiermoS  tan 
oppomng  paitlea  in  a  dot  were,  under  two  dIaUact 
committali,  aent  np  tor  triU  before  the  Seaauooa 
Jndge  and  jnry.  JAer  th«  doae  of  the  caae  tar  the 
praeacntion  in  one  of  theae  caaea,  the  Seawma  Jodse, 
with  the  conient  of  the  plea^ra  repreunting  Uie 
accnied,  portponed  the  taking  of  the  eTidence  ttx  the 
defence,  and  proceeded  to  examine  the  witneaee*  for 
the  pToeaoatian  in  the  conntemaee  before  tb«  avne 
jary.  Tbe  Court  thai  look  the  erideoce  of  the 
for  the  defence  in  the  Int,  and   Id  th* 


the  addreai  of  the  variooa  pleadera  tor  the  def  enca  s 
the  reply  of  the  Qovemmeiit  pleader,  procaedad  to 
lam  op  the  &cti  in  both  cues  to  tlu  jury,  who 
rrtamod  a  verdict  in  retpect  of  all  the  aocaied.  Seld 
that  the  procednre  reaorted  to  by  the  Judge  waa 
a  pmctical  violation  of  the  Mlatuy  mle  which  necea- 
ntatad  the  kee[dng  of  trials  In  inch  caiea  ffiaUncUj 
•epanta,  and  that  it*  adopdon  having  materially  |ir«< 
Jadload  the  intact  of  the  aocoied,  the  oonvicnoiu 
■honld  be  let  adds.  Q«wa  v.  Batu,  B.  L.  B..  Snp. 
ro;.,7fiO,diitingaiaad.  StJt^fiiither.tbatthedrfMt 
iu  the  procednre  conld  not  be  cnred  by  the  conMnt  of 

ted  by  theOonit.    HoasmBirEBae.  WUM 

[I.  ifa  &,e  Oftie.,  »e :  6  c.  X..  B,  eai 

2ft  - 


Pmmt  nf  Sigh 

Co%rt — Joint  elMrge — Par^4*  ta  'riot  on  oppoeit* 
eider. — A  Magiitrate  ahonld  not  acnd  op  iiunt  chft^^ 
to  the  SeaaioDa  Court  againat  pcraoni  ^  talra  F*'t 
inari(donoppo(IteridM,*«tAeyhaveDot  acommia 
object  But  where  a  perm  lad  beai  lo  Jointly 
charged  and  rightly  oonrktad  by  the  BeaaioMa  Coart, 
— M«ld  flf&dPBIBAlS,  J^  dii— ntinp)  that,.aa.Ae 


•et&ig  eaida  hia  omvutiaD  at  orglerfaig  «  ner  trial. 
[B.  L.  K,  Bup.  Vol.,  760:  8  W.  S.,  Cr,  47 


-  Joimt  txM    (^ 


oltaDcai  (comndtting  puhUo  nni 
291  of  the  Ftnal  Codo,— f eM  u  iite0ala>tty 
calcdated  to  prejudice  t^  acenaed.  Coavietictia 
qnaahe^    Pn^uuna  Bnai  v.  (^amm 

[L  Kb  &,  B  Had,  98 

ai.    JrrmO^^Ht 

ineritninal  irial-^Jn^roptr  Joinitr  ^  ataeyet^ 
Crimimd  Proetdnre  Codt,  1888.  >f-  SS?  *nJ 
BS7^8etkiU  (»er  Pitebbjuc,  CHr.)^]Wt  It  k  own 
were  tried  for  &ut  apaciAc  dfenoe*  of  tike  aama  kj^ 
tit  one  trial,  audi  a  proeednm  wwld  jut  be  meisly  rm 
Irr^nlarity  which  could  be  cored  by  a.  .£87  at  the 
Co£t  hut  a  defect  in  the  trial  which  miiild  reods 
the  whole  trial  inopetativA  unlet*  poadbty  it  cosld 
be  cured  by  aome  sabaaqnent  proceediog  by  atrildog 
out  eome  pntictl  of  t^  diaise.  Jir  thb  •uttm  of 
.    £  Xl  B,  14  Oale,  IW 


mtion  of  *•  SS7  if  tie  Caie  qf  Crimimtl  Iraetii* 


lizcdbyGoOt^Ic 


moar  ov  cisu. 


CanOKAIi  VROCXMnxnt^M—ttm^mmid. 
—Powtr  ofjfnll  B*mck  to  ttmd  MM  iaeJi  to  r^ftr- 
riw  aenei  for  Jhtal  dttpetal—BnItM  qftia  High 
Court,  Caltmtta.  ^pptOat*  Sidt,  Ct.  V,  SiUi  5 
—Code  of  Criminal  Froeedmre  (Act  V  qf  1898), 
u.aa3,Sai.amd  SK'.—mid  OiAt  >.  £37  of  tbs  Code  at 
Criniiuil  FiQcednr*  ckh  ba  sppUed  to  *nj  ta*e  in 
which  Uie  trial  bu  been  held  <ni  charget  JMned 
log«tlitT  ooatms  to  i.  2M  of  that  Coda.  /■  tit 
matltr  of  Ltuilminarai*,  I.  L.  S.,  14  CaU„  IHB, 
QiHMi-Smpnu  v.  Chamdi  Siitgh,  I.  L.  E„  14  Calcv 
395,  uid  Si^'  Cinmdtr  MoEumdar  v.  Oovr 
Ckmmdor  Moimmdar,  I.  L.  £.,  2g  Cale.,  170, 
ovemklad.    Iv  tax  xxtTBA  o*  Assirtt  Bi^iuH 


ri.  X..  B.,  27  Calo..  8S9 

4  c.  w.  m.,  see 


pioooeffingi,  but  U  hi  iiragnltritT  which  leqnliM 
Uut  Vba  Court  ihould  coodder  whether  qndei  the 
tttini  of  I.  C3T  of  the  Code  of  CriminBl  FrooMhire  U 
bmt  in  fact  occtvoati  «  f&ilore  of  jnitioe.  Kali 
Tkoiad  BUkiul  «.  Qtnus-BitFMBs 

Easvxalu  r.  Bui  Csisur  Pal 

[L  X<.  K,  S8  CaIo..  10 

8*. IrrtffniarHj/  in 

CrtlBtaaJ  trial— fitofia;,  Co%»t»  ekargtt  of-~, 
'Cr«tt-eiuu  talitm  toffetUr— Criminal  Proetdur* 
Cedt  (Jet  X  nf  1832J,  t.  Ba7-Irrts*larits 
ftefitdiaiitg  tit  aeematd — "  JToilmrt  qfjuHiee." — 
A  Mt^ttttte,  Oust  hang  amatm  chsnei  of  liotiiw 
'•nd  MMh  b«fore  Urn,  took  up  Kid  tri^  (aie  ol  «a(£ 
jCMM,  and  hAvins  h<aid  the  andenoe  for  theproMCU- 
ttoD  o*U«d  on  the  oovntcr  cm*,  and  In  thu  latter 
■MM  enmiliwd  m  witateMCi  Mme  «f  the  ucaaed 
in  the  fintctMiaraBtaally  eonrfoHng  ilia  Meuad 
in  tiM  flnt  eaaa.  S*ld  tliat  tooh  a  proaednie 
'eoniUtntad  a  giava  imc»l*'%>  t>at  i^>at,  nndar  the 
dMSDutaseM  of  the  partloiilar  eaaa,  the  iiregolaritj 
ma  onrcd  by  a.  SS7  of  the  Cri^nal  Pvocednre  Coda. 
Baobu  Hdsub  «.  Bu  Buc  Sotsb 

[L  L  &,  U  CWa,  868 
-  CrMaiMsI     J't-e- 


CREdTAXi  PttOQggDnroa  wff—a/. 
lis,  llf ,  and  U8  impR^crir  daala  with  more  pHMtna 
Una  one,  the  matter  miut  be  oonaldcred  upon  tb« 
indindnsl  merita  of  the  paiticolai  caae,  taiA  would  «i 
moat  amoant  to  ao  nrapiUrity  iriiieh,  aeoojAng  to 
the  paiticnlai  dicnmitanoea,  might  or  ndgfat  ni*  b« 
ooTBied  by  Sib  proviriiraa  of  a  687.  Qw««-XatfrM> 
T.  Ifatku,  I.  L.  £., «  All.,  314,  and  Smprtii  r. 
Bat»lt,  W.  3r„  ^J.,  ISStl  p.  !«,  rrfwred  t«. 
Wbere>  aecor^ng  to  the  nature  of  the  information 
recdved  by  the  Magistnte,  there  were'two  opponi^ 
partiea  indined  to  commit  a  breach  of  the  peace, — 
Maid,  applying  by  analogy  the  pilndplea  relating  to 
the  trial  of  membera  of  oppoaing  f&ctvm*  engaged 
in  a  riot,  that  the  Magietrate  aeted  Irregnlarly  in 
taking  atepa  agunft  both  partiea  Idntly,  and  in 
holding  the  inqidrj  In  a  Aigle  proeee^ng.  Bncfa 
proeednre  la  not  iptofaoto  nnB  and  vrad,  bnt  (ml* 
where  the  aeenied  have  been  prejndieed  by  it. 
Xmpreti  t.  X.oe\<m,  W.  X.,  All.,  1881,  jp.  98,  and 
Hottai*  B»kA  r.  Emrm;  }I.  L.  S.,  6  Cole., 
■S'Smpbim  v.  Aksool  ElSIB 
[X.I..IL,e  A1L,46S 

98.  ■     ■  ■  Crimi%<a  Pro- 

etimra  Cod*,  u.  BK  amd  BK—Joimt  trial  for 
t*parata  off^met — Irraa%lar  woMdara.— A  Hagla< 
tnte  tried  ^  for  theft  and  £  and  C  lor  naeuiag^  from 
lawfol  euatody,  and  eni*i«tad  A/B,  and  C  Id  oua 
triaL  ^  appealed,  and  Jff  and  C  aVM«ded  ai^anielT. 
No  objeetim  waa  taken  In  Hm  paUttona  of  appeal  to 
the  proeednM  of  the  Magtetiatek  SM,  an  reridaa. 
that  the  acDTictiiBaim^ataiid.      Qirm-Bi 


eonfaned  by  the  lam  to  tlM  aoi^nir  eOect,  wbtt) 
required  by  the  jodidan  oUiar  toforfothiallbwtTsc 
to  haTebialibatTqD«liAed.toiuiattlwthiaMaeafcall 
ba  tried  aeFaiatdy  fnaa  Uie  oaaaa  of  oOua  f«tmt» 
ni^lwly  drcnmiUacad.  Where  an  ndm  hm  beea 
paaaed  imdv  •■  107  of  the  Crimbal  Prooedue  Coda 
requiring  mora  penotia  than  one  to  sUiw  caMe  wlty 
they  ihoald  lut  aerenlly  fnmiah  Movrity  tor 
ke^dngthep«ace,UM  pmUooa  of  a.  BW  read  with 
-  "" "-'^'-   -ihjirtio       


m  ef  eadi  faKBridoal  e_     . 

leinterMtaofJniUea.  Ajdott^iry 
-  in  the  eaae  of  neh  poaoM  i«,  tlieretwe,  not  w«o/aoA) 
lUegal  t  and  erai  in  caae*  wh«e  we  and  the  aame 
praModbg  takm  by  the  Ma^atnta  nndvaa.  107, 


S6,  refened  to.  Qcxm-B 


87.- 


Mcten  Cods  CAet  X  of  IBBSi).  u.  388,  384,  6S7~ 
eopanrit  tiarstt  for  Oitinot  i^oKtt. — Fi*e 
peraona  ware  dvtged  with  bariitg  oomnutted  the 
oflence  of  rioting  on  the  6th  Dcoei^MB  ;  four  out  of 


December.  Theie  two  c  . 
tried  together  Id  one  trial,  and  were  decided  by  one 
jodgmmt.  Btld  Idkat  the  trial  wm  illegal,  and  the 
defect  waa  not  cored  by  a.  537  of  the  Criminal  Pro- 
eednre Code.        Ih  TBI   XATTBB  0>     TBI   FBTITIOX 

«v  OmUBA  Bnras.      Qmur-BuvKiU  -e.   CUKDI 
8n»a  .    1.  X..  B„  14  C*Ie.,  888 

8m  Bnsnr  Bunris  e.  Skvbiu 

p.  O.  W.  Iff.,  SB 

8&  ^ Cod*  of  Crimi- 

mat  Freoodmrt,  ta.aB8amd  087—Obtailiii 


for    proitit»tioi 


-Pommt    Codo,    4t. 


Mitjoitidtr  i^tlmrg— — Iwtmatariai  irraffmlarUg^^ 
A  woman,  bemg  a  ptonher  of  the  dandngsii  eaate, 
obtuoed  poaamiap  of  a  minM'  giri  and  enjoyed  her 
for  the  pnrpeae  of  ptoatitolioni  «ha  anbaoqnantjy 
obtained  in  adi^itlea  another  i^bm  gfal  fKan  her 
parenta,  who  belonged.to  the  Mine  caate.  Bha  and 
the  parenta  of  tJie  aeeood  ^1  were  charged  together 
TOderBa.t7%  STB  of  the  Fatal  Code.  Iheehargea 
rehited  to  both  girla.  Said  (1)  that  the  two  chargea 
ahonld  not  liave  been  tried  together,  bnt  irregiJarity 
eomndtted  In  ao  trying  ttiem  had  eaoaed  no  fulnre  of 
jniHee  i  (S)  that  aa.  378,  S7S  of  the  P<aMl  Code  may 


lizcdbyGoOt^Ic 


DiaEST  OF  CASKS. 


(    MOS    ) 


1  FnOCEBHTNOB-BimiiMttd. 
be  applInUe  in  h  owe  irh«re  the  minor  eoneenied  ii 
smonber  of  Uie  duidng  sirl  cute,  Ftr  MuTTcr> 
tua  Atyak,  J.~lt  innUd  be  no  cffence  if  tlie 
intentiloa  wu  that  Uie  girl  ihonld  be  brought  up  w 
a  dknchter,  uid  tbat,  when  ahe  attsiD*  her  sge,  alie 
■bonld  be  slluved  to  letwt  either  to  nuury  or  follow 
the  prafeeiion  of  her  proetitate  mother.  QtrBBN- 
BxTBBSB  c  EiKuniA    .1,  Zi.  B.,  IS  JCad.,  S73 

aa^^ —Irrtgularitg 

pT^tdtnrfi  tkt  accmnd — Mioltt^,  Conttr  ehargtt 
itf—Craii-oaKi  iritd  to^ti»r — SvidituM  ■■  ont 
OoM  eotuidtT»d  i»  t\a  ctitr — Criminal  Frooulwrt 
CmU  (Act  Zqfl862J,tt.  aaS,  339,  BS7~  nitg,aitg 
— Fight  htlwrtn  two  partiet  »0t  "  frautaetion  " — 
"  JotM^aro/eior^ft."— Whovtwocrcii-mcafJrkit- 
inK  and  Brievotu  hntt  were  oommltted  lepuatd;  ttx 
b&l  befcM  tt  Senooe  Jadge,  who,  htTing  heud  the 
etideoce  in  the  fint  case,  hoid  the  evidence  in 
the  Kcond  CHei  eiftmined  aome  of  the  kccoeed 
b  the  one  csee  u  witoeaaei  for  the  pnwecn- 
tbm  in  the  other  and  vict  <ctrtd,  and  enbacqncntly 
luard  the  ar^mente  in  both  the  caaea  together, 
and  the  opinlona  of  tbe  >Me«ora  (»bo  were  the  eaina 
in  both  the  caaee)  wen  taken  st  one  time,  and  both 
the  eaaei  wwe  dealt  with  In  one  judgment, — Stld 
that  tUi  DiodB  of  triali  althon^  iiregalar,  did  not 
prindlee  the  aceiued  in  t^r  defmce,  and  VbtJt, 
nnder  nieh  citcniBttance*,  a  re-trial  wai  not  made 
>Tj  hj  rcaion  of  ndi  iiregnlarity.  Quetm  v. 
B.  L.  S.,  Sap.  Vol.,  7B0.  6W.  S.,  Cr., 4:7, 
ana  i^aaeM  r.  Bmrroop  Ckumdw  Paul,  IS  W.  S.,  Cr„ 
71,  appnned.  Nor  did  the  .eiaininatt«  of  the  ac- 
cnied,  who  wweoi  their  trial  b  one  eaae  Mwitneeaee 
for  the  iBoneaUon  in  the  otlicr,  aSect  tlie  TaUdityof 
thdi  eonvicUon.  ObaerraUcou  In  Baeia  Mallai  v. 
Bia  Bam  Siagk,  I.  L.  S.,  14  Cole.,  868,  diMCnted 
fmm.  JSiuMia  Bntti  t.  Empreii,  I.  L.  S.,  S 
Calv.,  96,  ecD^dered  and  fiatingaiahed.  Semilt — 
A  fl^  between  twn  partiei  cannot  be  treated  a*  a 
'butaacUon'  within  the  mMoing  of  a.  S89  of  Uie 
Code  of  Criminal  Procednre,  On  the  law  a*  con- 
tained in  that  aection,  the  two  partin  cannot  regn- 
larlf  be  charged  in  the  aame  tiial.  Qmn-EifFmaBB 
«.  CaursBi  Bhdiu    .  L  I>.  B.,  90  Calo,  BS7 


90.- 


Aggragatt  tt»- 


teueti**feaditfteparattt»9Uwxt — Mattrial  e 


aentenced  each  to  an  ag^^egate  amonntof  pnniehment 
which  the  Court  waa  competent  to  inflict,  but  with- 
out epedfjing  the  ureral  penaltift  awarded  for  each 
oflenee.  On  reference  bj  tbe  Beadone  Jndge  under 
a.  4S4  of  the  Criminal  Procedure  Code,— f flif  that 
it  waa  an  irregnlarity  on  the  part  of  the  Aanitant 
Seaiiona  Judge  not  to  paaa  a  aejnrate  sentence  tinder 
each  independent  head  of  the  charge,  but  that  it  waa 
not  an  error  or  defect  in  conaeqnence  of  which  the 
High  Court  could  reverie  or  iJter  the  aentcnce  on 
revition.    Ei».  e.  Tihaiax  Tbiubae 

[S  BonL,  414 :  Sad  Ed.,  891 


— &ca 


Catt  »ot  fimallg 

•d  of— Criminal  PTixti<MCodt,ta8a,  *.  BS7. 
:7  doe*  not  apply  to  a  pending  cai^  but  only  to 


CBnnNAIi  PBOCXaSDI]!r<!W— e»«^*MW(L 
a  eaae  which  baa  been  flaally  dibpoaed  oL    NiLBAXU 
Sbh  t.  JoasBB  Chamdka  Bdtiiohabibb 

[z.  L  B^  as  oai&,  988 : 1  a  w.  zr,  sa 

8a.  Criminai    Pre- 

cednre  Codt,  1873,  t.6S7  (lS73.t.a83t  1851-^, 
tt.  428,  4S9J — Imgularitg  prtfudiaiug  pri4antrim 
Ait  deJiiKe.^i.a  ominlon  by  a  Kagirtnte  to  hold  a 
preliminary  inquiry  on  a  chaige  under  m.  807  of  the 
Penal  Code  of  attempting  to  mnrder  wai,  on  appeal 
by  tbe  priaoner  to  uie  High  Court,  held  to  be  an 
irr^ularity  which  prejndiced  the  priaoner  in  her  de- 
fence and  the  proceedlngt  were  ordered  to  be  qnadted. 
and  a  new  trial  held.    Qcbbm  c.  Itwaxia 

[UB.X..&,64:a8W.B,Gr,  14 

88. '■ Imsatar  ^tpoimt- 

m*Kt  nfJMTort.—Whae  the  Hagiitrate  had  anpdnled 
a«  jnron  penon*  who  had  Iwen  appdnted  by  die  i^pc* 
Ate  party,  it  waa  held  to  lie  an  error  affectingthe 
merit!  of  the  nae.  BBATTAXirin>o  Qbobaij  e.  Cu(- 
msowK  PsassiKa   Co.     .    81  W.  B^  Or,  48 

84.  . Irregular  mUe- 

titm  of  jmntri — Criminai  Ftoetdon  Cod;  1S78, 
i.340~Ftr  TOLD,  J.— Jtr^olaritieawtder  a.  MO.of 
the  Criminal  Procedure  Code  in  the  adecticD  of  the 
jnroti,  and  in  tbe  admtiaifm  of  the  depo^tion  of  a 
metUcal  witneei,  treated,  it  not  bdog  aliown  tint  the 
priaonere  had  been  thereby  pmiadioM.  aa  being  ^jec- 
tioni  which  onght  not  to  be  entertained  for  the  pur- 
peae  of  interfering  with  the  vodict,  regard  b^ng  nad 
to  the  uoTiiioni  of  a.  SSSof  the  Crinunal  Procednra 
Code  and  a.  167  of  the  Evidence  Act.  IxTEixamB 
o*  THB  parmon  ov  Jscbboo  ICiHTcnr.  SifPxiaa  v. 
jHrsBOo  Hahtoit 

XL  L^  B..  8  Cftlo.,  780 :  la  O.  Ih  B,  ass 

8V. CrianNoi  Froet' 

dare  Cod*,  1873,  t.  aaS—PtnaZ  Cod*.  :  lai—Irrf 
ffmlar  irial-Lagal  Frattiiionert  Aet  f XVIII  of 
■"— "- '    -Where  three  peraoaiawcre  Wed  togetho'  and 


e  of  an  inqoirj  into  tlie 
Dvkkiu  ot  the  Legal 
__  trialot  tbe  three  pri- 
b^her  waa  agave  error  of  prceednn  titiattjig 
Uie  trial.      KaiSM  Subba  Chbtr  «.  QVBZK 

[L  L  B^  6  uad^  asa 


dvrt  Cod*.  1S78, 1,  aas,  and  t.  144—Ominion  to 
rtdnet  complaint  to  lerifing. — Acting  in  violation  at 
a  14i  of  tbe  Criminal  Procednre  Code,  1678,  in  not 
rcdncing  the  compUnl  to  wriUnf  i*  not  an  irregular- 
ity for  which  an  Appellate  Conrt  haa  power  to 
reverie  the  judgment  or  aentcoce  under  a.  ESS.  Avo- 
KTNODs         ....     7  Had.,  Am  SB 

87.  Crimimal  Proct- 

dnre  Code,  1873,  t.  aS8—IrregtitaTilf  i«  Mai 
htfora  Magittrate. — Where  a  praaon  aummooed  to 
aniwer  a  charge  of  criminal  treapaw  appeared  and 
I  written  itatement,  and  ttie  Vagicbate  pni- 
3.  accordingly   without  recording  a  proceeding 


iizoabyGoo(^Ie 


DIOEST  0¥  CASKS. 


dtiHiHAii  VRoaasnusiaa-eoiaiitMd, 

tb«  Code,  the  role  therein  laiddomi  being  iotoiuled 
to  extend  to  all  proceeiUQgi  before  HagiitntCB.    QoDB 

HOBDX  UATWa  V.  DOOUiCTBH  Uajh 

88,  Criminal  Proc*- 

dttt  Code,  1878,  :  S8S  and  *.  3?a~Srrori»  omit- 
aiotite  fim  lim*  fir  Juarimg. — Where  the  Appelate 
Conit  (Ud  not  flx  a  reuonsble  time  for  the  ftppcaniice 
_*... II — ..  _!.> [  „„qn)— a  ■-  -  -    -"» 

I  held  to 

xx  <»  ram  vwrnion  or 
M  W.  B,  Or..  60 


-~  Crimimal  Froee- 


AetXot  1873.  the  error  w 
uQceediogi. 


dun  Cod;  IWU,  t.  288—IrrtgnlaTitg  .     

Coavietiom  <m  mro»g  ehargt  *»dtr  Act  XXI  of  1866, 
(.  44. — The  accQMd,  who  held  a  liceuae  tor  the  «le 
of  imtporUd  Bqams,  aold  country  ipirit,  and  wa* 
diargad  and  conTict«d  b;  the  Aanitant  Hagiatnte 
nndtf  i,M,ActXXIo(1866.  The  AniiUat  HacU- 
tiBte  on  tho  lame  da;  foaod  that  the  oonvictmn 
dioBld  ha*e  beoi  nnder  i.  48  of  the  Abfaui  Iiaw,  and 
recorded  a  note  to  that  effect.  Held  that,  al  it  waa 
clear  from  the  evidcoeereooi'ded  and  faom  the  annrer 
of  the  acciued  that  he  waa  nut  milled  ai  to  the  charge 
•gainit  him,  and  eoDMqnentlj  in  no  my  prejnABed 
by  the  ernoaona  deacripUon  n  the  (dtence  eont^ned 
in  the  conTtctian,  the  oonTiotion  dkonM  be  altered  lo 
aafaibringitnDder(.48>  ActXXIoflSSS.  QtniH 
cDrouauBSBAHA  .   SAW.  B.,Cr.,S 


-  Irrej^larUiii 


Mc^tUm  tjf  «vidt»ee. — The  reception, 
•gaioct  an  accnied  penon,  of  a  confoulon  which 
OQght  Dot  to  have  l»een  proved,  and  which  la  net  inae- 
oordanee  with  the  law,  and  the  groanding  of  s  ca«e 
ag^it  lum  npon  nich  confesnon,  mnat  be  held  to  be 
imgnlaiitica  which  aciionily  prejudice  the  priwmer. 
QcuM  e.  CamsBB  Bsvttaohauik 

Ca4W.B,,Cr.,4S 


4L~ 


previamt  Irial  traaied  at 
Criminal  Praetdurt  Coda,  ,g.  86S,  B87—Xvidiaet 
Jet  (I  of  1879),  *.  f  «7.-^At  the  trial  of  a  part;  of 
HindoB  for  rioting,  the  Hagiatrate,  instead  of  examine 
ing  the  witnenei  for  the  proiecntim,  caiued  to 
be  prodneed  oopiea  of  the  examinatioo-iu-chief  of  the 
eamewitneaeei  wiiieh  had  been  reootded  at  a  prnioni 
trial  of  a  party  of  llahomodani,  who  wore  oppoaed 
to  the  Hinona  in  Um  Mne  riot.    Then  oopie*  wse 


rMd  c 


who  f 


eiamined  by  the  priaonen,  and  no  objection  to  thli 
procedure  wa>  taken  on  the  priaonW  behalf.  The 
Bocnaed  were  convicted.  Held  that,  although  the 
procedure  adopted  by  the  Haciitnte  wai  Insular, 
the  irr^nlarity  waa  cnred  b;  the  pravinoni  of  a.  687 
of  the  CiiminBl  FroeedDre  Code  >Jid  of  a.  l&t  of  the 
Evidence  Act  (I  of  1872),  a<  it  waa  not  ibown  that 
there  bad  been  any  bilnre  cf  jiutice  or  that  the 
accnaed  had  been  mbitantially  prejudiced,  and  aa  the 
mattcn  elicited  iu  unai-ciamination  wero  anflcient  to 
■uftain  the  conviction.    Qcsht-Ekpsuii  r.  Nakd 

£ax  ,  1. 14.  b.,  9  ail,  eoo 


CBmrtfAIi  FROCESamSOB — eo»tiiM*d. 

42. Crimiital   Proee- 

dure  Cede,  t,  iOS~"  Examimnff"— Written  com' 
plaint  attettBd  by  complainant  on  oatA — Criminal 
Proetdmre  Code,  i.  537.— Where  a  depo^iim  in 
the  ibape  of  a  complaint  ii  made  orally  or  in  wriUng 
and  li  awom  to,  Uie  requirements  of  a.  £03  of  the 
Criminal  Procedure  Code  in  regard  to  tlie  examination 
of  Oie  complainant  are  lufBdently  aatiafled.    Held 


cotnplunant  on  oath,  but  after  the  compUnaut  b 
nrom  to  the  truth  of  the  matten  alleged  in  the 
oomplaint,  that  the  providiHM  of  a.  806  had  been 
aufbdoitly  complied  with,  and,  if  not,  that  the  irre- 
gnlarity  waa  oovered  by  the  termi  of  ■.  6S7.    Qnnr- 

Bktbwi  «.  HcBPHY  .      .  I.  ii.  B..  e  AIL,  eee 

-  Criminal    Froee- 


4&  - 

Ahv  Codt,  tt.  S68, 08,  B37~Maierial  irregnlarity 
— Jttettori,  Stattment  qf  dteiated  ptrtan  notprovtd 
in  mteuee  q^. — Where  in  a  trial  tor  mnrder  held 
with  amcMora  the  Court  reUed  on  a  itatemcot  made 
by  the  deeeand,  and  the  evidence  neoeaary  to  prort 
lueh  statement  waa  not  reeorded  until  after  Qm  doae 
of  the  trial  and  the  discharge  of  the  aaaeaors, — Seld^ 
that  this  amonnted  to  a  material  inegnlarity  whidk 
waa  not  covered  by  «.  6S7  of  the  Codia  of  Criminal 
Procedure.    Qhbix-Khpsmb  t.  Bak  Lux 

p:i>.B^UAlL,18S 

44. Irrtgmlaritf    im 

omittia^  to  call  o-    -"  ■^--■-'—   -     «-■--■--» 

Praeednrt 

>.  SS7 — Mitdirtciirm  to  Jnrf. — Hw  fanoality  of 
calling  upon  an  accused  pervon  tosntcronluadMenoe 
under  the  proviitoDa  of  s.  S8&  of  the  Criminal  Pio«^ 
dure  Code  ia  not  a  nere  formality,  bnt  is  an  'Tf™*Mt1 
part  of  a  ^ndnal  triaL  OmiiAan  to  do  ao  ocea* 
AiDtt,  Cdhireof  iDsUo^andienot  enredbji.E87of 
tlia  Cod&  To  allow  the  jury  to  pranouuee  tludr 
Tercet  before  (be  accoaed  ia  called  npon  to  aita  on 
his  defence  b  a  miadirsctiBo,  tbooBb  the  Judge  omita 
to  charge  the  Jury  at  alL  In  audi  a  oase,  cL  (d)  of 
s.  4S8  of  the  Qlminal  Procedure  Code  does  not  riand 
in  the  way  of  the  Appellate  Court's  interfering  with 
the  verdict  of  the  jnty.  QuHBH-BiaxiBi  v.  Iiux 
An  Ehax  aliat  Katbv  Ehaf 

«6l  - 


Irregmlaritg    im 

omtitting    to   eramint  wiinettai — ZVtoI    hg   jmrg 

Sfort  Battiom  Jmdg»—VtrdiH  qf  aaqniUal 
iovd  njior  axaminatian  of  soma  onlg  qf  tka 
witnmei /or  Ikt  proatention — Certun  persons  wen 
tried  in  a  Seidona  Conrt  for  the  dience  of  dacoity. 
Seven  witneaan  had  been  oiamined  for  the  proacFntion 
by  the  committing  Hagistiate  and  were  bcmndovo'to 
give  evidoioa  at  the  trial.  After  five  witnesses 
bad  been  eumiued,  the  Judge  aiked  the  jury  wheUiet 
Uiey  wiibed  to  hear  any  more  eridencc,  and,  on 
their  slating  that  they  did  not  believe  the  evidenca 
and  wiibed  to  stop  the  caae,  the  Judge  recorded  a 
ver£ct  cd  acquittaL  Held  that  the  procedure 
adopted  was  wrong,  and  that  no  final  opiniim  aa 
to  the  &]sehood  or  inmfficiency  of  the  proiceatioQ 
evidence  onglit  to  have  been  arrived  at  until  the  twa 


lizcdbyGoOt^Ic 


<  «11  ) 


DIQBST  or  OASB& 


CBZUVAIi  PHOOBBDIffQB    eo»ii»tud, 
tttOMiniag  wltneMM  bad  been  eumined.    Qimni- 
Ekfum  •.  Kaunaaut.  L  I..  B.,  fiO  3Kad.,44B 

46. Irrtffularitji    in 

ree«rdiiig  tmdamea  w  nmmimt  aue  ^Criminal 
Trocdun  Codt  fl88ZJ,  »».  360  (d).  8SS,  and  BB7— 
Sziditea  neorMi  iy  Saiivt  MaaiitraU  « 
JEuglish^A  Naiire  anb-M&gutimte,  who  tud  not 
bean  MiUuiiiied  to  take  dawa  evidence  in  Gnsluhi 
recorded  tha  maumvidnm  of  Oie  tubetaaee  of  the 
•ridcmoe  taken  nodsr  •.  les  in  that  lanKiwge.  Stld 
that  there  wai  no  proriDon  in  tLe  Code  prohSbltliig 
thl<  procedure)  and  that,  rt  any  rate,  it  wa>  mcrelf  aa 
irregnlaiit;  which  would  not  vitiata  Uw  tliaL 
Qvux-Siouw  c  Qor  AL  Govxiux 

[L  L  B^  18  Had..  99B 


47.- 


-  Sijif  of  aeeted 
i«  ham  witeMtra  w  tummoMed  mtd  n-Xiard — 
Orimwl  Pnaedmn  Coda  (A«t  T  t^Uasaj.  t.  tBO 
(a),  #.  Stf—SiffU  to  ItMW  mtMitt$  tummimtd  and 
n-htard— IrngnUaritif — Jta^MsI  to  rMail  vi^ 
Mmn. — An  aomwd  pntca  doei  not  loee  the  li^t  of 
hafii^  tha  wUncHM  K-mnmoued  and  te>heard  under 
norin  (a),  i.  SCO  of  tlw  Criminal  Fiooednrs  Code, 
Mcaiua  an  intailooattt?  ^fUeation  for  enfbrriDg  the 
attoAooe  of  eartalu  wHnMMa  baa  becm  made  and 
granted  not  at  th«  Ual,  bnt  before  the  trial  and  with 
a  new  to  the  triaL  S.  6S7of  tbeCrindnalProoediire 
Code  cannot  onre  ths  dateot  in  tlw  ^ocsedinga  bj 
rearai  of  (he  Hagiibate'i  refoMl  to  re-nuninoii  and 
r«-h«ar  Qm  witneaaea  in  eoutimTentdou  of  piorifo  (a), 
a.  SfiO.    Qtata  Sibda  v.  QTnar-Biaxua 

n.i..B.,8sonia,ees 

S  O.  W.  K.,  46S 


4a-- 


I  Cod*,  isn.  - - 

tlie  Ccnit,  without  baring  flrvt  beard  tbeeTtdanMtor 
the  praeeontion,  examinee  tit*  witnwaw  for  the 
defence^  he  oainniti  an  irregnlarit;  i  bat  if  the  prl- 
Boner*  are  not  materially  prcjacGoed  tba*hy,  tha 
conrktioi  will  not  be  aet  aaide.  Ix  ths  nattki  o* 
TmasartMX     .        ...        .    4C.Z1.B48SB 


nufct  ai'Mnri  aMU«Bi«y  oNMiion — Xrrorord^enf 
M  pr»o«»di»y*—CriatimJtl  Froetdur*  Cedt,  «.  388, 
too. — Setd,  whao  without  aAing  the  opinlDn  of  the 
inraaai  a  Conrt  of  Sorion  aaqnitted  an  accoied 
penon,  after  hie  defnee  had  been  heard,  that  inch 
Mniaalon,  althongb  a  eerioni  irregalarHj,  waa  not 
mch  an  error  or  defect  in  the  procee^ge  ai  waa, 
with  reference  to  the  proviaioDa  of  h.  288  and  800 
of  Act  X  of  1B7S>  a  gronnd  for  reviuonal  inter- 
ference, Ix  isa  MAiTjm  OS  vbe  FBxrnoir  or 
Nuux  Du      .  ,     L  I..  XL,  1  AIL,  010 


of  OMPtd  witkotil  latins  opinianr  of  atMtton 
Hie  wor&  "there  U  no  ertdence"  in  •■  880  of  tlie 
CMleof  Crindnal  Fncednre,  18S2,  cannot  be  extended 
to  mean  no  tati^aciorf,  trnrtwortig,  or  eowchuive 
etidmmti  but  the  third  paragiapb  of  the  Mction 
nMani  tbat  if  at  a  cerUn  et^e  of  a  MBkmi  trial  the 
Coart  ia  Mtiifled  tliat  there  !a  not  on  tiis  raoord 
any  erldenoe  wind),  sren  if  it  wen  perfeetif  tnie. 


CBIlEZirAIi  FBOOBSDXVaS-MttfHMiA 

wonld  anwont  to  legal  procit  of  tha  ofbnoe  AargaS, 
then  the  Conrt  haa  powir,  witliant  conenSang  Um 
aiieeaore.  to  reoord  a  Onding  of  oak  goOkj.  Bnt 
if  a  Omrt  acta  only  becaoae  it  eonddcn  the  srUenea 


crdcr  dlKdiar^ng  Uw  aeenaed  ia  iUagkl.  Brcn  if 
nrt  Illegal  for  want  of  jnrladletbM,  aneh  aotleo  la 
a  aaiona  Iriegnlarttf ,  wUeb  uay,  or  pariiapa  mut, 
have  oneed  a  f^ore  of  Joitjoe  witUn  the  mcnitiag 
of  i,  SST  of  the  Code  of  Criminal  Acoednni.  I»  Om 
maUtr  nf  M«  petition  of  Narain  Da»,  I.  L.  M.,  1 
All.,  eah  raf  eired  to.  QtrxKH-BHCsna  «.  Muinr^ 
LlIL        ....    1. 1..  B,  10  AH,  414 


Awv  Codt,  laaa,  t.ia7amd  t.  ilO—Chatyt  af  prm- 
oiow  BOniiietiiM  joimtd  *oitk  tisfl  ia  jnrif  vow.— 
Where  in  a  trial  by  ]nry  the  BeHkM  Jndga  called 
npoQ  tbe  aeonied  to  antwer  at  the  Mme  time  a  charps 
of  theft  and  alao  a  cha^e  at  tiaTtng  be«m  pnnioudT 
oonvlcted,  the  High  Covtt  rafoaad  to  interfere.  It  nok 
i^pearing  that  a  tailnre  of  Jnetiee  had  been  oMued 
by  the  Inegvlarity.     Bm9  BXKUrt  Bsaba  v.  Kk- 

.      .      uai»B..uo 


witoeii  waa  pmaecated  for  diaobedicnce  to  a  aommona 
withont  aant^cD  prerioualy  obt^loed  under  t.  IVS  of 
the  Criminal  Piocedar«  Codft  the  High  Oonrt  refoaed 
to  lutorfer^  there  t>dng  no  evidMtce  that  tbe  Ant  of 
mnctionliadoocaaianed  allure  of  jnatice;  KiUT 
MoEUH  MooEixntB  e.  EicnuBa     18  O.  Il  B.,  117 

64,  — — Criminal      Fnr- 

etdnrt  Codt.  1883,  t.  130  CISTS,  t.  MJ,  *.  «M- 
Acqmittal~&B-trial—Xntarf»r*uee  qf  tU  Migk 
Co«f4.— Where  an  oftoue  u  triad  by  >  Conrt  with- 
out iniiadiction,  tiie  jaoceedlaga  afa  v(dd  nndt> 
a.  SaO  of  the  Code  of  Crii^nat  ProoedBre,  Act  X 
of  ISSa,  and  the  oltandar.  if  acqoitted,  is  liable  to  be 
retried  nnder  «.  403.  It  ifc  tluMfore,  not  neoeawrf 
for  tha  High  Court  (a  apaet  the  acqnittal  bef<m  the 
ie>trial  can  b«  had.  (JDBBS-EiKTRiai  s.  Hrrsaaia 
GAiaii         .  I.  lb  B.,  e  Bom.,  807 

66, Criminal    Protf 


caee  cd  an  cdtenee  whidi  he  had  no  power 
marily,  the  High  Conrt  aat  aelde  the  pn 

bdr«  Tidd  nnder  a.  a4,  cL  4,  of  tbat  Cot .      

KArraa   oy  ihi   Emwofl   ov  KarmB  MOHinr 
.    28W.B.,Cr,,48 
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DiQBn  09  Class. 


mfiaiiHi—'Whert   tltss    < 


■   Trial     mtiaat 
I  tmgnluity  in  the 


■noWunB 


iB  pflMMdan,  tboni^  the  •ncnct  of 
wovld  Bdt  be  aflccM  bj  the  defeat. 


Masdc  Cmixdka  Cane 


[6  B.  L.  IL.  A.  Cr,  07 


ST. - 

•HmimI  Ma(— Al«Mad  ZMXrM  Jet  fXfV  of 
im4),  n.  Ho")  ami ll—Pmal  C«di  (Aat  XL V •/ 
XmO),  w.  J, »- Criminal  Proetdmrt  Cod*,  t.  l—tam 
Local  S»Unt  Aal  (ZV oflSl*}. h.«,4 -  CrimiwU 
Proetdttr*  im  £!•  Loaeadif  Itlaudt. — The  BAe- 
doled  TOibkti  Act  hkthig  been  extended  to  the 
IiMCMdve  Uande,  but  do  notificationi  hftTing  'been 
nwde  under  tbat  Act  with  regerd  to  the  criming  bw 
to  be  Bdminiitered  there,  the  Feiwl  Code  and  die 
Crimiiul  PmoadDTe  Code  tre  in  forea.  Aocoidinglj, 
when  the  Bab^jkilleetor  of  Halmbv,  u  each,  tried 
and  aaitaiEed  emtUn  pertone  -  .•     • 

bbade,  not  olnerrii    '* 

Crinlnal  Frocadore  _ .   ., .  _         ,         _   „ 

were  Toid  and  ehontd  be  qnaAed.  Qmsn-EifPBBaB 
V.  Csmtu  EoxA         .       I.  Ii.  B.,  IS  Hod.,  868 


Trantfrr  iff  Brtmiaal  mm— Coie  tram^tmd  after 
Ue  amdntet  Jbr  (A*  profemliom  tat  btta  rtmrdai 
amd  iaard  hj  ddftmt  MagittraU  M  that  tvidimet. 
—X  HigiitrBte  to  whose  Court  a  oaae  nnda  a.  865  of 
Uia  Fmal  Code  had  beMi  tnufored  at  a  ttiigt  whoi 
all  the  eridowe  for  the  praaeeatlon  had  been 
takoi  £d  not  re^nmimon  Uie  witoneea  tor  tbe  pro- 
■ecntkia,  but  proceeded  to  act  on  tbd(  erideace  aa  if 
it  bad  been  taken  before  binuelf.  AU  tliat,  wheOier 
■nch  procedure  amonnted  to  an  irreKnlaritf  or 
illeg«lity  or  not,  it  wm  laffldentlj  prejudicial  to 
the  accnaed  to  warrant  the  oouTictioiL  being  qoadied. 
Quua-EnrBUB  «.  Euh»  Kbut 

[I.  I..  B^  14  All,  846 
'  S*t  Qnmr-SHFBUt  v.  Bu>ex 

[z.  I.,  a..  19  All.  ee 


tran^f4r  qf  eait — A4}' 
/oradjourmMitl — Order  nf  tratujtr  by  Siffi  Court 
brought  to  it/itiee  of  Court  bg  liltgram  to  vaJcil~ 
Akteuce  of  u/itnttitt — Criwtinal  Froetdmra  Codt 
flSSa^,  M.  9M,  £36,  «Hf  5»X-The  trial  of  a  ebuge 
nnderi.  198,  Penal  Code,  wai  fixed  for  the  Norember 
aeeiioni,  bnt  on  the  l?th  October  1896,  on  pslnner'i 
app1ie»Um.  tbe  trial  wat  a^joo^ed  to  the  End 
December  1696.  On  SOtb  November,  the  prieoner't 
TaUlpnt  i»  a  pedtioi,  alleging  tb«t  be  hMl  moved 
the  Hl^  Conrt  for  a  trandSer  of  tbe  caae.  On  thie 
petltioD  oomliig  on  for  dipoaal,  the  prianner'*  vaUl 
mnred  oralli/  for  an  adjoarnment  nnder  i.  626Ai 
Criminal  Fiwednre  Code,  which  wm  refnaed.    On 


OBZMHrAZj  FBOaBSDIiFO»--r<MMMn(. 

the  80th  Novembo',  the  pr!*aier*i  vaiil  pnt  la  a 


petitku,  in  which  be  prayed  for  ■ 
under  e.  628A.  Thia  petition  wat  refoaed,  ftnd  th* 
trial  began  on  the  2nd  Decanber,  and  jadgtoent  ww 
wHtten  and  prononnced  on  the  Sth  December.  In 
the  tneantim%  an  appUation  had  been  made  to  tha 
High  Conrt  for  a  tnuuf at,  and  that  petition  *a>  dl«> 
poeed  of  on  the  4th  December  by  an  order  granting 
the  banafer  pnjped,  the  High  Conrt  apparently 
bdng  not  aware  that  the  trial  wat  at  that  time 
proceeding  before  the  Setdoni  Comt.  On  tbe  BUi 
Decembor,  aftef  the  trial  lu  the  Seedctw  Court  wat 
ccDolnded,  aqd  betide  jwtemmt  wat  ddlvBecl  a 
bedi  petition  waa  prtaented  ftr  an  adjoonunait  on 
the  grannd  that  a  telegram  Bad  been  received  ttoa 
Oie  Si^  Conrt  faaoaferring  the  caae,  but  the  Bearfmi 
Jndge  refnaed  to  act  upon  it  In  the  abaenoe  of 
ordwt  frtnn  ttie  High  Covrt,  and  deSverad  Jndsmoit 
oonvktiiw  the  i^oaar.  During  the  trial  before 
the  Bea£na  Cooit,  the  priamar  apjdied  tor  aa 
adjonrament  on  the  ground  tliat  two  wHucjeua  tor 
the  detmce  were  abKnt,  raie  beiiig  too  ill  to  attend, 
the  other  not  l«vlng  been  lerved  with  the  er— —  - 


evidence  to  be  raoorded.  Said  that  i.  G2SA,  Crimi^ 
Dal  Prooednre  Codet  it  impamtiret  hot  that  the  abject 
of  m.  841  and  626,  what  read  together.  It  nMnlv 


oaae  there  wat  mflloient  time  for  evoh  appUeatiim  to 
have  beee  made,  if  due  ^igence  had  bean  obaerved. 
Stld  alto  that  the  ordtt  tor  trantfer  made  «■ 
the  4th  Deoembw,  whieh,  In  Eaali  did  not  reach  tha 
Jndge  tUl.  attar  Judpnent  wm  pMnovnead.  did  oat 
viUate  the  prooeedinga  t  and  that  the  BeirioDt  Judge 
WM  not  wrmg  In  lefudng  to  adjottm  tbe  oaae  on  the 
ttreogth  of  a  telegram  aid  to  have  been  received  hj 
priaoner'i  vakU  atalii^  that  the  High  Court  haa 
ordered  a  tranifer.  MM,  fortbv,  that  the  Soaaiont 
Judge  onght  not  to  have  rsfnead  to  adjourn  tite 
caie  m  ordtf  to  obtain  the  evidence  of  the  two  abeant 
aet,  ud  that  tbdr  evidence  waa  material  and 
be  recorded  and  certified  to  the  High  Court 
under  i.  438,  Criminal  Frocednre  Code.  QdbIN- 
Skpubi  v.  VOABtMi     .  L  L.  Bq  19  MmL,  87fi 

60. Crimnat  Proof 

dure  Code,  Aot  X  of  1889.  *.  681  and  o.  177— 
Coatmilmemt — Trial  in  a  vrong  Seitiout  dimtion — 
Juritdietiaw. — The  order  of  a  Hagietrate  committing 
a  caae  to  the  Court  of  Beanon  ii  an  mder  of  a  Crimi- 
nal Conrt  within  tbe  meaning  of  >.  691  of  the 
Code  of  CrimlDBl  Procednro  {X  of  1883).  If  aneh 
an  order,  ctmtrarj  to  tbe  raqnircmenta  of  t.  177, 
^acta  the  oomm&ment  to  be  made  to  a  Court  of 
Beirion  which  hM  no  territorial  jnriidictkin,  it  ii  not 
to  be  aet  atide  nnleM  it  appoui  that  the  error 
occuifnad  a  Ulure  of  juttiee.  QuiBT-EiiFBleB  r. 
Thaxd  .        .       L  Xi.  Bq  8  Bom^  3ia 


M^ittntti  lakimff  wjititvnw  vf  ee 
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DIGEST  OF  CASES. 


(  ana  y 


.  CffOtHSAIi  TBOCSBDISaB—vimtiaiui. 
a  fodatt  from  a  nxeimt  offlatr  and  eomnictin^ 
aeamnd  vithoni  examiiting  eomplainaiit.~A 
toviame  officer  sent  »  yadut  to  a  third  daw,  Muia- 
tnita,  during  &  ceitkia  pentm  with  having  dii- 
obtyeA  w  >TiTaiiu>ju  iunod  by  the  tcv^qo  officer. 
The  third  gUm  U&gijtnkte  thereupon  tried  »nd 
ooDTicted  the  aecnied  under  «.  \Ji  of  (he  PouU 
Code.  Hie  Diitrict  Uagiitiste  referred  the  ea«e 
OD  the  groond  that  the  conviction  «u  bad  under 
a.  SW  (it)  of  the  Code  of  Crimiital  Procedure, 
Btld  tlut,  M  the  yadaat  amoanted  to  ft  eompl&int 
withb  the  meaning  at  a.*,  although  the  c«npUinaiit 
wai  tKit  Btanuned  on  oath  ai  required  by  t.  200,  the 
convictiao  was  not  Illegal.  Qubrt-Eiifbebs  «. 
Uonr  .  L  I- ^  U  HJtd.,  448 

6S.  — Criminal  Froee- 

(htr*  Cod*.  1882,  i.  SSO,  rf.  (pJ—Offmtct  originallg 
cogmtoMt  hf  «  t*Bond  elatt  Maffiiiratt  raiw- 
qntfUlg  man-eognitahU  bj  reatom  of  an  aggravating 
«iretmttane»—I>atg  4tf  inferior  Court,— The  aecnied 
mre  diMged  b^Cnte  a  Ha^itote  of  the  Moaiid  dan 
with  eaniang  grlevoui  hurt  u  ntembera  of  an  on- 
Inrtnl  ■Tmhlj  nnder  m.  146  and  88fi  of  the  Indian 
Fcnal  Code.  The  eridesea  ihowed  that  one  of  the 
•ceoied  had  oaed  u>  aze  in  cauimg  the  hart,  ^e 
Ihglalate  apparcntlj  igncnd  t£ii  fact,  and  he 
coorieted  the  M«naed  nnder  «.  tK  of  the  Coda. 
'  ~     The  Dietrict  Ha«trate  wlu 


<ei  appealed.    ' 
appaid  and  th 


ct  HaMtrate  i 
■  Ha^etrate  i 
9  both  of  opin 


beard  one 

nat  of  the  aOMali  were  hot! , 

,  ._ d  WW  one  of 

eandng  griercnu  hart  with  a  dangemu  weapon 
within  tbe  nuatdngof  (.SaSof  UMPtnalCodf^aod 
M  nek  b^ond  the  jnriidieUoa  of  the  aetood  elan 
liagiilnte.  Bat  they  did  not  Otink  it  proper  under 
the  drctmwtaneei  of  the  caae  to  quaah  the  convic- 
tiona.  Hie  Benlotu  Judge,  on  examiniDg  the  record 
of  thecaie,  wh  of  opinion  tlnt>M  the  offence  commit- 
ted b;  the  aecnied  wai  not  oognliabU  by  the  trying 
JUmabat^  Ui  Moaeeffingi  ware  rold  ai  initio 
wSk  a.  MO  of  Che  Griounal  Proeednre  Code.  Ha 
tbarafore  lefccred  the  caae  to  the-  High  Court,  and 
KMBmieadBd  that  the  eonriGtiona  mndor  a83Silu>fild 
be  eat  aelde.  Siild  that  the  prooeedingi  before  the 
aeeond  oUm  Uadatiate  were  not  vmd  ab  initio,  aa 
he  had  jarit^oUon  to  try  the  accuaed  for  affcnce* 
paniihable  onder  m.  148  and  326  ot  ttie  Indian 
Penal  Code,  with  which  tliey  were  originally  chained. 
JEToU  aUo  that,  though  it  waitbo  dnty  of  the  trying 
Uaf^itiate,  wfaoi  the  evidence  diidoaed  a  circum- 
■tanee  of  aggravation,  luch  aa  the  nee  of  a  dangeroua 
weapon,  wUib  made  the  offence  ci^nliable  by  a 
higher  Conrt,  to  adopt  the  proper  procedure  to  lend 
the  ewe  to  the  higher Xkiurt,  itill  it  wunot  neoeaaary 
to  quash  the  proceeding,  as  tlie  accnaed  ware  not  in 
any  way  pr^adiced,  and  the  gentsnoea  were  not  in- 
adequate.   QhsiK'Ekfbsss  r.  GuimTA 

[I.  LB^  IS  Bom.,  60a 

63. Irregnlaritg      is 

triminal  trial — Fritontr  eiargtd  <eith  two  offinett, 
one  of  wiieit  mx  eommittii  omttidt  Jmritiietion — 
O^tvtion  to  jnrudicHon  latin  ^fOrt  Magiitratt 
and  in  Siniom  Court — Criminal  Proeldara  Codt 
(X<tfl8aa). ««.  SSU  OM.— The  Kcued  wu  charged 


OBncnTAIj  PBOGBBDHraS— n»Mtai£^ 

under  a.  498  of  the  Penal  Code  (XLV  of  IBGO)  witb 
having  enticed  away  a  married  woman,  and  under 
a.  467  with  having  committed  adultery.  The  womaa- 
alleged  to  have  been  enticed  away  rended  la  BomlMj, 
but  the  alleged  aduHery  took  place  at  Khaodnla  ont- 
lido  the  juriadictdon.  At  the  enquiry  liefive  the 
Uaglittate  in  Bombay,  objection  waa  taktn  i«  to  hk- 
inriidktioa  with  regard  to  the  charge  of  adnltery. 
The  Uagiatrate,  bowerer,  oromled  the  objestienv 
and  oonmiitted  the  acenead  for  trial.  At  the  tijal  an 
application  waa  made,  eo  bdudf  of  tlie  aoenaad, 
ndar  a.  SSS  of  the  Criminal  Proeednre  Coda  (X  of 
18S8)  that  the  otfrnmitment  ahonld  be  qoadied  and  a 
freah  aiquii?  Erected  aa  the  ground  that  an  objec- 
tion had  been  taken  to  the  Haglatiate'B  jariadicdon. 
Hili,  refnnng  the  application,  that  the  conunitniMit 
being  an  order  (aee  Qmeen-Smprtu  t.  TXoIm,  I.  L, 
S.,  8  Bom,.  SlS}  under  a.  681  of  the  Criminal  Pro- 
eednre Cude,  the  oommitment  thould  not  be  qnaahed 
nnleaa  a  ^lure  of  joilice  would  be  cauaed  by  p(o> 
seeding  with  the  trial.    QnBur-aicrBaflB  e.  Iralb 

[L  I..B..  leBom^^BOa 

64. ' Irr^^aritji       iw 

eommilmtnl— Criminal  Frettdnrt  Codt  flSBSJ, 
tt.  683  and  BST— Commitment  to  Sattiont  Court  hg 
Magittratt  Xaviug  no  jmritiietion  ovorplao'  — i'— - 


alUgtd  ojftneo  wot  eommittod. — A  Hagiibate  lriu> 
oonndt*  a  caae  for  trial  by  a  Bc»tona  Court  doe* 
BO  in  the  nuTdae  of  power*  duly  oc«ifen«d  nponUnv 
and  the  bet  ant  he  had  no  territorial  jnifaaetlm 
over  the  t^ace  wher«  the  all^d  ooanM  wa» 
eomioitted,  and  that  an  objecHoai  to  the  comndttal  on 
thia  gmiind  waa  taken  bafere  the  cocamitmai^  ia  nft 
ground  tor  the  Conrt  to  wUA  the  eonndtncnt  ia- 
made  qnaehlng  tt  nnder  a  SS2  nor  nnder  a.  SS7  of 
the  Criminal  Procedure  Code.  QucoU'Smprt**  t. 
Ja^fe,  J.  L.  JL,  IB  Bom.,  900,  followed.  Qnrar- 
BuRBBs  V.  Abbi  Kdiii  .  L  Xb  &,  IT  Kad,  4iOA 

66,  ; ; Btag  9foriminal 

procetdingi  ponding  eitil  Uiigatiou — Ctnl  Pro- 
cedure Code  C1882),  g.  378^Inqnirg  into  elaim  to 
altaehed  properig—Snbteqntni  oivtl  nit  kg  olaim- 
aut  to  eetabliMk  iii  right  to  Ute  propertg — Criminal 
Proeednre  Code  (1883),  e.  478.— It  U  not  an  invari- 
able mie  that  criioiaal  {atmeediagi  idionld  be  atayed 
during  the  pendaocy  of  civQ  liUgatbn  residing  tfaa 
eame  lubject-matter.  Certain  property  waa  attached 
in  eiecntion  of  a  decree.  Thereupon  acouaed  Mo.  1 
applied  to  have  tlie  attachment  raiaed,  on  the  gnnwd 
that  he  had  purchaaed  the  property  trom  the  jndg- 
m^-debtor  under  a  aale-doed  executed  Img  before 
the  date  of  the  attachment.  In  the  annunat;  In- 
quin,  which  waa  made  nnder  a.  278  of  the  Code  of 
Civil  Proeednre  {Act  XIV  of  188i),  he  prodnced  the 
aale-deed,  and  accoud  No.  2  waa  called  aa  hia  wit- 
neiB  and  anpported  liia  clauo.  The  Subordinate 
Jndge  found  that  the  deed  vraa  a  forsery  and  re- 
jected the  claim.  Procoeding  then  nii&  a.  478  of 
the  Code  of  Criminal  Procedure  (Act  X  of  1SS2),  he 
held  the  inquiry  directed  by  tut  aocUoD,  and  omn- 
mitted  both  the  accuMd  to  the  Seerioni  Coiut  on 
cliarge*  of  perjnry  and  forgery.  During  the  pen- 
dency of  the  inquiry  under  a  478,  the  aocnaed  Koa  I 
Sled  ft  Uvil  loU  to  ntabliih  the  genuineneH  of  Uw 
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mj^lisd  h>  tlie  HIgli  Court  to  qnaah  the  commitnuot 
or  ttkj  Ou  criimii*!  prooMffingi^  pending  the  d!a- 
pomi  ol  the  d*il  niit.  StU,  nfoAiig  the  mpplick- 
tkn.  thkt  the  n«n  «kct  that  »  ngolu  laU  ww  Aled 
> n*  of   tba  M]»-deed  wu 


or  for  ftdjoaning  the  tri>I  p«Ddiug  tiu  heuiug  of 
th«  ciril  tdiL    I»  &■  Darn  Taud  BKATUti 

[L  X^  IL,  18  Bohl,  sai 

ee. Power     nf    tAa 

Sigk  Coitrl  to  itag  proe»idi%fft  irfon  Magittratt 
ptiidiiva  «M«I  tmil.~Ftr  Biwnxb  J.— "The  High 
Conrt  hu  no  power  to  direct  lh>t  eriminaJ  proceed- 
ing! in  the  Gout  of  »  JiBgiitnte  thonld  be  ettyed, 
antii  the  d>*poe*]  of  ft  cini  rait,  in  which  the  qnei- 
tion  ftt  inne  In  the  criminal  proceodingi  ihaU  have 
bean  decided.  I»  tht  mailtr  q/  Sam  Frotad  Katra, 
a.  L.  M.,  S»p.  Vol.,  426,  followed.  It  ii  very 
donhtfol  if  the  High  Court  hu  any  power  to  pau  an 
order  qiuMhing  the  nrcoeedingB  Iwtare  a  Ui^cbate. 
No  aection  of  tin  Cmninal  Frceednn  Code  eiprefalT 
antlioriKi  the  High  Conrt  to  qnaA  pending  proceed 
inga.  Par  Ohou,  J. — A  piooaeding  in  a  criminal 
C«ut  ihonld  not,  aa  a  gtnoalnil^beitajedpaiding 
Uie  dectaion  of  the  dvil  rait  in  regard  to  the  aame 
aoMeet-mattvi  tint  ra^narily  it  u  not  deairable, 
if  lit*  paidea  to  the  tm  ptocemngi  ii«  anbatantially 
the  MnU)  and  th«  proMcation  i«  bnt  a  jffiiate  pmae' 
«ntion,  wd  the  Imm  in  the  two  Courti  u«  rahetan* 
Uallj  identical,  Itat  both  the  cana  ihonld  ro  hi 
at  one  and  the  aame  time.  It  is  open  to  the  Hagia- 
trata,  having  regard  to  the  tueta  of  the  caie  before 
him,  to  oonnda  whether  it  b  not  deainble  that 
the  proeeedingi  in  hii  Court  ahonld  be  lUyed,  till 
the  dcciiion  of  the  dvil  nilt  or  for  a  liniited 
period  of  time ;  and  it  ii  alao  open  to  him  to  put 
the  drfendant  mi  temu  aa  to  appearance  or  otlicT< 
wiee,  if  he  doe*  itaj  pioceodinga.  The  High  Coort 
\iMa  the  power  to  ord«r  a  Magiibate  to  «ta;  proceed' 
inga  in  hii  Conrt,  if  a  niflldent  canae  in  that  behalf 
ia  made  oat.  Bnt  inamveh  aa  the  Lfgiilatnre  haa 
given  him  the  power  to  regulate  the  pmceedingi  in 
Ua  own  Court,  the  direction  ihoaU  orffloarilj  be  left 
to  him  either  to  itay  ^vccedingi  or  not  aa  hci  in  the 
circnnutaucea  of  e»ch  oaae,  may  think  right  and  pro- 
per.   Bu  Eviuju  DiBi  r.  Baxi  Swiubi  Dim 

[I.  I..  2L.  as  OAioi,  eio 


67.  Stay  ofproeeod- 

i»gt  6y  Siffi  Conrt — Dmijf  nf  l^gittratt  metiviag 


High  Conrt  and  pnceeditin  rtayed,  Ifagiitratea, 
recdring  reliable  infornMion  Uiereof,  ihonld  atay 
thrir  hand*  then  sod  there.  So  whrre  it  wai  brongbt 
to  Uie  notice  of  Uie  Ma^atrate  by  the  mnktear  for 
the  accoaed  who  had  recrired  tdegrama  bom  oonnael 
and  vakD,  informing  him  of  the  ieane  of  the  rale 
dirpcting  itay  of  pccreedinga  by  the  High  Conrt, 
and  the  Hagutrate  refnied  to  look  at  the  telKrama 
and  to  etay  pnjoeedingii  tnit  on  the  other  liand  pro- 
ceeded with  (he  cnqniry,  it  waa  held  that  the  Hagls- 
trate  had  acted  improperly,  that  he  abriold  net  have 
proceeded  with  the  enqoir^r,  and  in  caae  be  enter- 


OBIMHrAIi  PBOCEEI>INt3a—ee»ii—ed. 
tained  any  donbt  m  to  aathenticity  of  the  tetegrsma, 
the  proper  connc  for  him  waa  to  aend  a  telegram 
to  the  Begiatiar  of  the  High  Conrt  to  aacertaia  the 
troth,  Batitsbuxi  Prbsead  Nabataw  Srasu  v. 
Bufsiss     .  .    a  O.  W.  IT.,  498 

Set  AvAKT  Bak  Mabwasi  t>-  Maitboob  Bot 

[B  O.  W.  IT,  689 

68.   Improfrielg    of 

applicatioiu  for  ttaf  of  proeetdingt,  on  the  pre- 
tence of  moving  the  Sigk  Court  for  trantfer.^Oh- 
aarTationi  with  regard  to  the  impropriety  of  applica- 
tiona  for  the  atay  of  proceedmga  on  the  gronnd 
of  Boviog  the  High  Court  for  tnuufer,  when  the 
applicant  hat  no  mch  iutaitiai.  Ouhahont  SAPin 
e.  Qimx-BifFSiafl  .SO.  W,  N,  768 

69. .^opiiom  Sy  Sa»- 

eione  Jndge  iff  toroaj  preeedure— Trial  with  jnrjf 
intlead  ^  ateetiort — B^eelion  of  eonfutional 
elatemenl  tuitkont  enqniry  under  a.  533,  Criminal 
Frtieednrt Code—Ciarge nndtr Penal  Code,et.69B, 
69$.  aad  ilH— Criminal  Proeednre  Coda,  1892. 
aa.  IM,  807—Froeednre  of  Bigh  Conrt  on  referMee 
nnder  r.  S07 — Tai  penuu  were  committed  to  a  Sea- 
nana  Conrt  eliarged  with  oSmcea  under  the  Penal 
Code,  m.  8SG  and  306,  and  aame  of  them  were  alao 
charged  with  oftencea  nndor  a.  412.  One  of  the 
accnaed  had  mads  a  confeanonat  atatement  before  tb« 
Hagiatcate  who  recorded  it,  bnt  did  not  make  on  it  a 
memorandum  to  the  effMt  atated  in  Criminal  Proce- 
dure Code,  «.  164,  and  did  not  admit  it  in  evidence  for 


cnitody  of  the  police  in  which  be  bad  bani  detained 
for  Bre  daya,  and  there  waa  a  propoial  on  the  part  «f 
the  poliea  to  treat  him  aa  an  approver.  It  appeared 
that  a  peraaal  of  the  preliminary  regniter  would  have 
•bown  tliat  tlie  aecueed  were  rither  gnilty  Dadsr 
a.  BM  or  not  guilty  under  a.  896  at  all.  The  accuaed 
were  tried  by  the  Snalana  Judge  with  a  jury.  Tba 
DonfewoDal  atatemcait  wae  not  admitted  in  evidence. 
The  jory  found  the  aoonaed  not  gnilty  of  daeoity, 
bnt  the  Jndoe,  diaagreelng  with  the  verdict,  referred 
le  High  Court  under  Criminal  PcoeedoM 


Indian  Penal  Code,  t.  S96  i  (S)  that  the  Judge  dkonld 
liave  eaqnired  nndif  Crimbial  FraMdni«  Co^  a.  619, 
whrtber  the  oonfcadonal  atetcmetit  had  twen  dnly 
made ;  and  (S)  that,  nnder  the  eiroumatuicea,  the  High 
Conrt  thonld  detamine  on  the  evidence  on  reooid, 
after  giving  dne  weight  to  the  opiniona  of  the  Judge 
and  the  jury,  whether  the  accnaed  were  guilty  nodar 
t.  S9G.    QtiXBV-Eiir&KW  v.  Arsa  Tauiam 

[I.  I>.  B.,  aa  Kad..  IB 

70. Bight  to  liutltnte  proaeon- 

tlDD — Conoiettd  pareon, — There  ia  no  rule  that  a 
convicted  pertcn  cannot  inttitute  criminal  proceed- 
ing*.   Qduf  c.  Haohits  CamtPiB  Gm 

[91 W.  Bq  Cp.,  is 
Suit  in  Civil  Conrt— Civil 


pTDceedingi  do  not  eonttitnte  a  .   .     ._    ... 

in  a  Criminal  Court.    Mabbvb  Ktbvktbo  d.  Km- 
■BDBSixai  .        ,        .        .    OW.IL.CT,aa 


lizcdbyGoOt^Ic 


DieEST  OF  CASES. 


) 


CROnXlAIi  PMOOESDTSQB—eonoladtd. 
7& Poijnry  or  forgoiT  oommit'- 

ted  in  »  oivU  snlt— fijay  of  erituiaal  procttd' 
ingt  ptadiug  eitil  tuil—Sanetiiin  to  priMeoutiim. 
— CrimiaU  prooeedingi  for  peHoT;  or  {orger;  uinng 
o»t  of  >  dvil  litigfttioD  ■bonld  not,  as  a  nle,  go 
on  dariog  ttie  pendency  of  the  litigation.  In  Kn 
Kaita  MijijgLAJ     .        .LI..  XL,  16  Bom.,  7S8 


-  BxaidMJ—Leyaliis  of  p 


t<^«.— Criminal  prcceedingi  taten  bj  a  Hagiittate 
are  not  DecoMsrily  illegal  b;  naaon  of  Ibaving  been 
taken  on  a  SuDdaj.  1»  isx  maitbs  op  tax  fbti- 
•nos  om  SiHcuiR         .        .        .    0  B.  W.,  177 

CBDOirAI.  TOBBFAaB. 

jSm    Cokpiuuff— Ikbttcdtioh  ot  Cok- 

ruiKx     un>     ITioBnABr     Psblimi- 

BAHiBB        .     L  L.  &.,  ai  Bom.,  680 

See  SnTBVOi— GmtmAnn  Sbhtsborb. 

[L  I..  B.,  S  AIL,  101 

Bat  TnvT  I.  L.  B^  U  Oftlfl..  Se8, 40S 

] Panftl  Code,  ».  4*1— 7(i(«tio» 

(0  ossajr.— To  bring  an  act  of  ti^pau  within  the 
neaning  of  tbe  Penal  Code,  i.  4il,  tlie  entry 
npon  me  land  mart  be  with  the  intent  to  annoy, 
vhieh  meani  with  the  poipoee  of  uinoying  the  penon 
in  poaaeiaon,  Ih  ihs  iuttu  ov  thb  vtrrnas  at 
SHaNAiEBAnun  84  W.  B.,  Cr.,  68 


^X»U^ 


— S«i»g  o»  loud  i. 
the  treq«M  (if  any)  wa«  not  oonunitted  with  the 
intent  to  ooninit  an  cAenoe,  or  intimidate,  innilt,  or 
annoy  the  penoni  in  posteinon,  bat  in  the  boitd  fido 
■Mill  I  ii  III  A  a  dum  of  title,  thi>  doea  not  anoant  to 
(oiminal  tretpaM,  QoHUr  n'SsxH  Boieuk  Lal 
[S  N.  W.,  88 


I  diipnted  land  to  which  he  laid  claii 
and  wa*,  on  the  pioeecation  of  another  claimant  t«  the 
land,  eonricted  <if  criminal  trapsM  nndsr  \.  441 
of  th«  Penal  Code.  Btli  that  the  oouTiction  wm 
bad,  aa  in  erecting  the  hnt  it  was  not  the  intention  of 
^e  accnwd  to  annoy.  lion  or  injory  wonld  nstor- 
klly  caaie  annoyance,  bat  not  the  kind  of  annoyance 
contemplated  by  f.  441  of  the  Penal  Code.  Sbtjx- 
txa  JSaiu  Sabxax  v.  Bah  Eahai:  Guha 

OS  a  I..  B.,  8ia 

4. Inltatiou  to  anaef 

—S»elo*ing  and  eultttating  pariio*  ef^  burial- 
jroKiKf.— Defendant  waa  convicted  of  criminal  tr«s- 
pam  for  liaving  enclned  and  commaiced  to  cnltirste 
a  portion  of  a  boiial-gronnd.  Held  that  the  convic- 
tion wa«  right.  The  pcnon  (oiHpante)  in  poMaadon 
of  the  bluial^Tonnd  ii  the  portion  of  the  pnblic 
entitled  to  n«e  the  barial-gnmnd,  and  the  act  of 
ploi^hing  np  the  bnrial-gnmnd  waa  evidence  of 
btent  to  annoy  anch  peraon,  tlie  defoidant  not  b^g 
'  £  public  (mticled  to  ita  nae. 
e  MMl.  Ap.,  86 


CBHUITAI.  TBBBFASa— ooatuMaf.' 
owa  ^oail.— Defmdant  WM  convicted  of  criminal  tre^ 
paai  for  iodading  in  hii  own  land  a  ptntton  of  a  psb- 
Uc  foot-path.  Said  that,  aa  the  pnUie  goenlly 
were  enUtled  to  the  nie  of  %iie  fMt-patb,  Uuve  «nw  no 
Illegal  entn  of  the  defendant  on  property  In  the 
pcauainon  ofaocither  witti  intent  to  annoy  tbe  pvaon 
in  pnamian,  and  eonaeqnently  that  the  defaidBiit 
wu  wrongly  omnotad.    Aitoirzaova 

[6  Had,  Ap..  90 

6. Pvud   CmU  C.det 

XLVqf  1860J,  Ii.  $41,  8118.  4^-Wromaffa  fu> 
fraiH^i  hoitte-trtipati,  and  attamlt — Xalry  into 
premitti  purdtattd  at  a  Sktriff't  mI^  «iiaM*r 
lai^/U.— That  the  mtry  by  a  peraca  Into  prenoiaca 
ponhaaed  by  him  at  jt  Sheriffa  aue  for  the  pnrpoae  of 
acqoirUig  poMeadoa  ia  not  an  nnlawftil  entry  within 
the  meulng  of  a.  4U  of  the  Penal  Code.  Coakoo 
CBiTBsn  Kvrrz  Lael  v.  Qvub-Biifbub.  Boa- 
Bmtu  V.  Baxat  Cbaxioa  Haisas 

|:4  0.W.l!r,  47 

7, /afawfjaa  to  a%Moy 

— Pirton  not  m  adtuU  potlttion  of  koaw. — For 
a  l^al  ccmTiction  nnder  a.  441  of  t£e  Penal  Code 
of  criminal  tmptaa,  there  mnit  Im  an  intention 
to  intimidate,  ininlt,  or  annoy  a  penon  in  actoal 
poaaewion.  To  antor  a  hcnae  when  the  owno"  la  only 
in  oonitractite  poaaeirion  la  not  •uSdent.  Ibvak 
CsTTvmB  TTABir.ifim  ,,  SrtAt  Dai  Umn 

[8  B.  Zi.  B.,  Ap..  OS 

S.   C.  leKua  CHiTvmB   TT'n'^^g"'   e.  Sxim 
DosB  Unzaft  .        .    17  W.  B^  Cr.,  47 

Quna  V.  Eauraib  Nao  Cbowdkbt 

[8  W.  &.  Cr,  1 

QmiB  V.  Cboobakoxi  Savi 

[14  W.  B.,  Cr.,  SB 

8, iHttntion  to  annog 

— ForBtile  asfrj'.^A  peraon  who  forcibly  eaten 
npon  property  m  the  poaaeeaioa  of  anotbcr,  and 
erecta  a  bnilding  therecoi,  or  doai  any  other  act  with 
intent  to  annoy  &e  peracn  ao  in  poeaoMion,  b  giulty 
of  criminal  trcaptM  within  the  meaning  of  i.  441 
ot  the  Penal  Code,  withont  referaoce  to  the  qnea- 
tiou  in  whom  the  title  to  the  land  may  nmmataly  be 
found.    QnBiM  o.  Bah  DxaIi  Itmaam 

[7  W.  B,,  Or.,  88 


—Talfiiv  Tertian  <^  public  faolfath  m   omu 


0. LamI    diiputt — 

Titlt  to  land,  failure  toprott. — Bttdbj  JaOKMB, 
J.(Betthigaudetheaidero{tlie]fagiatntei  Hauut, 
j.j  dUaentlDg),  that  a  Ha^bttate  onj^  not  to  decline 
to  go  into  a  caae  of  criimnal  trcapaM  nadm  a.  441 
of  the  Penal  Code  becaoae  the  complunant  did  not 
make  ont  hii  title  to  the  land :  the  ofCence  may  b* 
committed  in  reapect  of  property  in  a  pcmon'a  pc«n> 
nan,  even  though  anoh  poaaeanon  may  not  have 
originated  in  right.    QnKH  v.  SnswAir  Butoh 

[UW.B.,Or.,U 
-£afry  into  family 


OiMlliiig-ioiue.—  _  _  __ 
joint  family  into  ths  hmily  dwelliag-home  ia  oot 
criminal  treapM*.  The  entry  of  a  ftranger  into  a 
fuulydwellJng-hon*e,wlthtfaep( 
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( 


) 


DIGSST'OF  CAfiSB. 


CBIHINAL  TBBSPAB8~<>Mif.'«M4. 

of  OM  of  Um  mec^btri,  ii  not  eniainml  traipaM.     lit 

THB  lunut  oi  va  i^rrnoa  or  Pbavxxukiu 

GHAn>u  6B.I1.&,  Ap^,  SO 

Pbankbuto  Csnvsxa  c.  BiaaoFiiH  Csuksib 

08  "W.  H..  Or..  9 


11.  - 


~.  Entrif  iato  marktt 


1*. U»la^tU  nliy  to 

»aiMtiom  tmUcUag^-Whrn  Uw  aMONd  Moretly 
nit«red  an  exUbition  bnildliig  withont  ItarUig  pnr- 
oluMd  »  ticket^  ud  wm  thew  amdundtd,— f  <U 
tixl  neb  entrj,  when  nnacoampuilad  bv  any  of  Ui« 
intratta  ipedfled  in  b.  Ml  of  tbe  Fanal  Cad»  Od  not 
kiDoimt  to  (aimiiial  treipaM  or  any  oUiw  eriminl 
offsnce.    BBS.  v.  Mmeixtuhi  Bhani 

^  Som^  Or.,  e 

lA  ^ — Xtdiy  inproparlg 


trees  on  th«t  property,  U  criminal 


M.  - 


tKtpaM. 


-  B»l«rii^  o»  lamd 


^tfter  dtort*  givinff  ationtr  Kvmwkm.— Aonued 
nai  sjman  cv  oompUnanCi  tuoUj.  Cmnplalnant 
obtained  a  decree  utting  aiide  an  alietMtioti  made  bj 
ftcciued.  In  raecntion,  oomplt^nant  obtained  Ma- 
■enidn  from  Um  a1ien«e.  ttae  aconied  entena  on 
thii  land.  Seld  that  lie  bad  not  committed  the 
offence  of  crimiaal  treapaib    Anovixovs 

[a  Xod.,  Ap^  19 

UL Xf*vtty  into,  or 

r*mai»i»g  «h  land  from  tAiek  wratw  Am  Am* 
tgtetid  ig  eivil  proeMi.—CarUia  umnoreable  pm- 
pCTtf  was  the  joint  nndivided  {vopectj  of  C,  a, 
■nd  a  orrt^  etW  fauon.  It  obtained  a  deerae 
agalnrt  O  fur  the  pouemaoa  of  nuh  ptopvtj.  and 
mch  property  was  delirerod  to  him  )n  tke  aMcntkai  of 
that  decree  ia  MaordMiaa  wiUk  the  proridaiia  of 
e.  S«4  of  Act  Z  of  1877.  C,  hi  good  faU^  irith  the 
Intention  of  eewrtlpg  her  ri^t.  and  wWunt  any 
mttntion  to  intimidate  inioK  or  Hwoy  S,  er  to  cenim 
an  dUoct,  and  0,  b  like  imiuw,  with  the  IntmtioQ 
of  BMerting  the  i^bt  of  hU  eo-oiramK  nn^ned  on 
inch  proper^.  iuM  that,  imder  audi  dnanntaiieaa, 
ther  oonid  not  be  oonTlfted  tf  Miirisal  traanaM. 
Be-oitiy  into  or  lemaining  «pan  knd  faim  wU^ 
a  peieon  hae  bean  ejected  by  drD  pnocai,  v  of 
which  poeeoerinn  haa  beoi  giren  to  awther  tbr  the 
pnrpoaa  of  aMitting  righta  he  n^ay  ba*e  eoUj  or 
J<dntlj  irith  other  poKnuw  k  Dot  erimi^  treepaai, 
nnlem  the  intent  to  oommit  an  eflenoe,  or  to  inti- 
midate, inanlti  or  annoy,  b  ocmchuiTely  piored.  Iv 
im  lurm  or  tob  swiram  at  Ooram  Pa.uu» 
CI  !•.  B^  a  AH,  480 


la- 


Hmtry  imland  it 


m  ofHgit~lli4BMif.—lt 


ijittaidate,  inanlt,  or  amioy  ancb 


CHZKHTAI.  TBXBFABS— ooatt'fMM^ 
other  poaon,  at  to  eonunit  an  «tf«oc«k  then,  tboagh 
lie  may  have  no  riglit  to  the  land,  be  cannot  be  ocn- 
Tioted  of  orimbi^  treepaae.  80,  aleo,  if  a  penon 
deali  injnrkraily  with  property  in  the  btmdfidt  belief 
Hiabit  u  hliown,be  cannot  be  coniicted  of  miiehi^. 
The  more  aweitimi.  however,  in  inch  eaeea  of  a  eUm 
of  ri^ht  la  not  In  itaelf  a  infldent  anawcr  to  ohargea 
of  criminal  treapaaa  and  miaehief .  It  ia  the  duty  of 
the  Crltninal  Conrt  to  detBrmins  what  waa  the  inten> 
tion  of  the  alleoed  tMeoiac,  and  if  it  anivee  at  the 
eonclnelon  that  ne  was  not  acting  in  the  eierdae  of  a 
hoadftd*  claim  of  right,  then  it  cannot  refoae  to  con- 
vict the  nffaoder,  aaanming  that  the  othm  facta  are 
eetabliihed  wliich  coiutitate  the  offence.  EwsBBefl 
ov  IvDU  V.  BcsB  Snifls  .  I.  L.  B^  a  AIL,  lOl 
17. 


~  Acting  in  exer- 
eitt  of  right  ^  diitraint—Bent  Jut  (Sfug.  Aot 
nil  of  iS89J,  »».  7S,  74,  76.— A.  the  aervant 
of  S,  waa  oonvicted  of  eriminal  trnpaaa  in  going 
upon  Uie  land  of  C,  one  ot  B't  tenanta,  and  prevent- 
ing him  from  catting  hit  cropa.  S  waa  convicted  of 
abetnunt  of  criminal  treapaaa.  A  and  S  pleadtd 
that  they  were  acting  in  the  eierelae  of  the  legal 
right  of  dlatl^nt.  It  appeared  that  no  written  de- 
nand  nndcr  i.  72  of  tho  Bent  Act  (Bengal  Act 
VIII  of  1B09)  for  the  amount  of  (he  arrean,  together 
wiOi  an  acoonnt  exldbitltig  the  groiuida  on  which  de- 
DHuid  had  been  made,  waa  aoved  on  C,  and  that  no 
written  aathorMy  nnder  a.  76  had  been  given  by 
X  to  .4.  S4ld  that  it  by  npon  ^  and  J  to  ihow 
that  they  had  aanfbnned  to  the  proviaiooi  of  the  Uw, 
or  at  leaat  had  acted  with  the  bond  JIdt  Intention  of 
dtatrainlng  the  compl^nant'e  crope  i  and  that  the  con- 
vietioB  waa  right.  Seld,  slao,  that  aa  nnder  a.  74 
atandh^  cropa  and  nogathered  prodncfa  may,  not- 
witbatanding  diatralot,  be  reaped  and  gathered  by 
the  eoltivabir,  A  had  no  right,  even  if  be  waa  acting 
boui  JIde,  to  reatraln  C  fnnn  cntting  bb  ovpa. 
JntKOK  NoBUB  «.  BsAoissiB  Ban 

[LIbB.,7  0aIa,aff 

rolletoinjm 

had  beoi  warned  off  tb 


bonndai^  of  S'm  find,  and  the^er  having 


ii-tbr 


.9'a  laniC  tallowed  It  on  to  nid  land  for  the  pnrpoae 
el  Idlling  it.  S«ld  that  hie  doing  ao  waa  not  » 
criminal  tretpaa*.  In  thx  haxteb  o>  thb  pin- 
XiOB  n  Chdiishb  TXixux  v.  FAXQujuuKni 

[LZi.B^4CUA,88T 

la rhi'v  **»*  for 

Atre  iuarpMi«ftrr9.—A  peraon  ^;mg  a  boat  for 
tdre  at  a  £atanee  of  three  milea  fmnr  a  pablic  fen; 
cannot  be  *aid,  with  referoiee  to  ancb  ferry,  to  com- 
mit  "  criminal  trMpaaa"  within  Uie  meaning  of  that 
term  in  a.  i41  ot  the  Penal  Code.  Huthu  e. 
HwixiR  Z.IkB..,lAlL„69T 


aa  - 


--  CoMlinmina  ti 


J  of  rigXt  ijfJMerji  afl4T  proMiiion.~An  act 

a  not  amonnt  to  criminal  treqiaaa  nnder  a.  441 

of  tlia  Penal  Codc^  nnleaa  it  waa  committed  with 
an  intention  of  cmnmitting  aome  offence,  or  of  inti- 
midating, hunlting,  or  annoying  aome  one.  Wh^e 
B  party  bad  been  eaerciaing  a  right  of  fiahery  for  ■ 

>    T  S 
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ORIMIirAXi  TBEBFA8B— etmh'Mml. 
einiiidenible  time,  alleging  m  pmcripUve  rigbt,  the 
mere  f^ct  of  coatinaing  to  do  so  after  a  aatiee  of 
pcohibitioD  ie  not  crindiULl  treapws.    Iv  THI  lumk 

Oy  IBIR  gJumOB  01  SSUTIDBDB  P&KUI 

[9  B.  I..  B.,  Ap,  IS 

SBimuiHITB        PASOBI  e,  iMDBOBBOOBini 

CHCounoiTiTX  18  W.  B.,  26 

SL  ~ 


txchuivt  right  qf/hheiy  in  pvhlia  nver.—Tha  un- 
Uwfal  Infrlngeiaait  of  >  li^ht  of  eielmiva  Sjbtr;  in 
*  pftit  of  a  pnbltc  liTer  ii  not  an  offeoce  wMch  e*n 
be  broaglit  within  the  deBnition  of  cKtninal  traipMi 
Id  the  Poial  Code.    Eiobbbb  c.  Csabit  Natub 

[I.  L.  B.,  9  C&lo.,  864 

32.  — — —   Moute   trtrpau 

^Fat*enio»  qf  proptrty  iht  nAjtet  nf  oWmumI 
Irfpati—Peial  Code,  h.  4il,  443,  and  44S.~C,  » 
tftte-payer  in  a  mnnidpality,  who  had  filed  a  peUtian 


which  in  hii  absence  had  been 

■oom  where  a  Committee  of  the 

•eated  hewing  and 

'  matten,  oatentibl; 


diimijfed,  entered 
HnnicipaJ  Con 

deciding  petiti  .. ^  ^^wj 

with  the  object  of  preaenting  ■  petition  for  the  rerl- 
uon  of  hii  aaWMmsnt.  The  Chaiiman  of  the  Com- 
mittee ordered  him  to  l«ve  the  room,  and  on  hii 
lefnaal  to  do  k>,  he  was  tnned  ant.  Oabdde  the 
room  in  the  verandab,  he  tddreMed  the  crowd  com- 

f lining  that  no  jojtioe  wai  to  be  obt«ned.from  the 
ommittee.  C  wu  proaecated  on  then  facta  at  the 
iutCance  of  the  Ch^rman  of  the  Committee,  and  oon- 
Ticted  of  honae  bwwi  nndo  a.  118  of  the  Penal 
Code.  Stli  that  the  conviction  wm  wrong,  and 
that  no  offence  had  been  committed.  Tbe  praeea- 
tion  was  boond  to  ^rote  b  order  to  inppoit  a  convic- 
tion of  a  cha^e  under  a  141  or  i.  442  that  the  pro- 
pert;  treapaiaed  npon  was  at  the  time  in  the  ponea- 
don  of  a  complaimut  who  coald  compoaod  the  offence 
under  «.  S4G  of  tbe  Code  of  Criminal  Procednre,  and 
the  complainant  had  Auled  to  prove  that  the  ram 
wai  in  biB  ponea^n,  and  had  in  tact  ahown  tlut  ha 
waa  merely  ntting  In  it  with  other  penona  at  the 
inTitaloon  and  with  tbe  oonaent  of  tbe  penm, 
wlioerer  be  might  be  who  bad  tbe  immedUe  iLbt  to 
■nob  powenon.  Btld,  fnrther,  that  even  &  the 
complainant  conld  be  held  to  be  In  ptiaerwlon  of  tbe 
room,  there  waa  no  evidence  of  any  intent  to  commit 
au  offence  or  to  intimidate,  innilt,  or  annoy  any 
peraon,  it  appearing  that  Uie  object  of  the  aecnaed  in 
gdng  into  and  remaining  in  tlie  room  wai  to  endea- 
voar  to  indnoe  the  eom^ainant  and  hii  coUagnei  to 
reooDflder  their  deeiiiiKi,  the  verbal  inmlt  on  wl^h 
the  conviction  wu  based  having  been  nttered  afta 
C  had  left  Qke  room.  CBUrvi  Prbbai>  r.  Btasb 
p:  I..  B^  22  Colo,  128 


*^ P«»al   Cod*. 

*..44U45e.4S!,a^S09—L»rhi»gXo*.«  tntfoT. 
bjf  Mffht~Imtrtno»  M  fHvacs-IntnUo*— 
ChargtiFomof—CnnuwlProetdttrt  Code  (18831. 
„.  sat.  aaa,  and  B37.-A  conviction  for  Inrkii 
hoawi  trespui  by  night  nndar  ■.  466  of  tbe  Pmal 
Code  U  not  bad  for  want  of  the  speciflcaKon  of  tbe 
intention  m  the  charge,  but  one  under  a.  Ifi?  cannot 
be  initAmed  without  snch  ipeciflcation.    In  »  charge 


under  the  former  section,  tbongb  a  guilty  intention 
msit  be  proved,  it  b  not  iiiiin— ij  to  prove  lAich  of 
tha  seven!  Bidlty  intaitlana  tbe  aocnaed  had  t  it  irill 
be  eoough  S  it  is  shown  that  the  IntoiHcai  rnnsthaTe 
been  one  or  other  of  fbate  ipecdSed  fn  •.  MI,  tboogli 
it  may  not  be  oRtun  wUeb  it  was.  An  aecoaed 
pawm,  tbe  landlord  of  a  bonse  In  which  he  oeen|>i«d 
tbe  lower  lat,  was  found  in  tbe  middle  of  the  nigU 
in  the  room  of  the  complainant,  one  of  hi*  tenutta^ 
up«t^4  In  which  the  oomplainant  and  his  wife  war* 
at  tbe  time  eleaping.  Dpon  bdng  detected,  the 
.,.■!.  ■        •    but 


■leapmg.    D 
ibjected  to  i    . 
did  not  ntter  a  word  of  ptotaatatloi 


V  of 


;  theft.  Hie  «haMe  fiaBMd  by  tb« 
i  not  apadfy  any  Intenlioo,  and  th* 
oe  to  the  MndoHOD  that  ib*  treaiHua 


..     I  have  contmitted  a  fbnlt,  pudon  me." 

Be  waa  arrested  npon  a  dbsige  unda'  s.  466  of  the 
Paul  Code,  tbe  erimiital  inteotion  sUeged  being  that 

of  committing  theft.    Hie  «"" ' *  *"""   """ 

Kagiitrata  ffld  i  '   "~  " 

M^irtnteeame 

waa  not  oommitted  by  the  acenaed.  who  i 
wealthy  man,  with  that  intentaon.  He  fbuod,  bov* 
ever,  that  tbe  complainant  bad  luppmsad  soma  im- 
ptfftant  facta,  and  that  he  waa  not  in  hii  wife's  ittom 
wbea  the  accused  (ntered  it,  and  relying  on  the 
deeimon  in  Keila»h  pkamira  CAatraiaris  t. 
Qutttt- Empreii,  1.  L.  R.,  IS  Cale.,  6S7,  h«  con- 
victed the  accused.  On  appeal,  tbe  Seasiana  Judgv, 
though  finding  that  tlie  Haffistrate'i  views  were 
against  tbe  evidence,  upheld  uie  conviction  without 
finding  what  apeciflcallj  was  the  intention  irith  which 
the  entry  was  made.  In  revision,  it  wai  contended 
that  the  conviction  waa  bad  (I)  beanie  no  guilty 
intention  wai  set  oat  in  the  ehsige  j  (S]  becaaae  no 
such  intention  was  proved  by  the  evidence ;  and  (3) 
became  no  snch  intentioD  waa  ipedflcally  found  by 
the  SeMions  Judge.  Seli  that  the  flnt  oonteutioii 
waa  not  snataJnable  tot  the  reaaons  above  itated. 
Sven  if  it  bad  be«D  neceaaary  to  specify  tbe  intaitioti 
in  the  charge,  it  would  bare  to  be  shown  under  the 
pravldons  01  s.  5S7  of  the  Code  of  Criminal  Proce- 
dnre that  tbe  ""ffffvn*  bad  occadmed  a  failnra  of 
jnstlee,  and,  having  regard  to  the  natnre  of  the 
diargfl  and  the  line  of  d^euce  adopted,  the  aeeoMcl 


IS  not  certain  what  the  preciie  intention  al  tbe 
I  in  committing  the  trespias,  it  was  clear 
t  hive  been  with  one  or  other  of  the  in- 
icifled  hi  1.  Ml  of  tba  Penal   Code,  as. 


accvaad  when  c^oovered,  it  was  impcadble  to  inppaae 
that  the  traapaas  conld  have  been  committed  eitiier 
nnlntentioDaUy  or  with  any  innooant  intention,  and 
that  it  must  have  been  onnmltted  irith  the  intention 
of  committing  some  offence,  but  that  the  aecuied  waa 
entitled  to  have  it  taken  that  it  wa«  with  the  least 


third  contention,  that  in  exercising  its  pow«s  under 
■■  139  of  the  Code  of  Criminal'  Proeedore^  it  ia  opoi 
to  the  High  Court  to  alttr  any  fining  and  oooflrm  a 


iizoabyGoo(^Ie 


( 


) 


DIGEST  OF  CASES. 


CBZHHTAIi  TRSaPAaS—eoaHaned. 
woold  not  be  jnitiflad  In  Mating  mcb  OonvietiOD  mode, 
merely  beooae  (he  Tiew  taken  of  the  erideooe  by  the 
lower.  Coort  ii  Dot  nutaiiuble,  or  Bome  fact  itbich 
ought  to  have  been  fband  by  that  Conrt  ia  not  found 
cr  (odnd  Incoirectly.  Bauiazuo)  Euc  v. 
.   L  I..  &,  as  Oalo.,  801 


S4.~ 


oo'f^. 


'  FanAl  Coda,  ■.  448— Z>tf 
chadiaueeqf  illegal  order  tif  Municipal  Commit- 
tionen. — The  accnted  were  ocnvicted  of  crimioal  trea- 
PMB  nnder  «.  MS  of  tbe  Penal  Code,  for  driving 
thdr  carta  acroM  an  open  greoi  in  violation  ol 
&n  crder  tsroed  by  the  Municipal  Commiiiionert. 
Held  that  there  wal  nothing  to  ibow  that  the  Hnni- 
oipal  Commjamonerg  h&d  anthoritj  to  iHiie  inch  an 
order,  and  that  the  breach  of  it  wu  not  critoinally 
l^tmidiaUa.    AjroimoDs  6  Had,  Ap.,  88 

as. Fnutl  Code,  ■.  4A7—CMi- 

j  warif  laud  in  village. — Tim  defendant  ma 
cted,  nnder  a.  <U7  of  the  Penal  Code,  for 
nltiTating  Tillage  waate  land  wUch  be  bad  been 
ordered  by  the  SnbonBnftte  Collector  to  retrain  boat 
cnltiTatiDg.  Ilie  High  Court  npheld  tbe  cODTiction. 
AvoKiiiODi        ...         6  ICadq  Ap.,  17 

aO. Fe%al    Code. 

M.  4tl  a*d  «6—Soiue-hrea]cii^  tg  mghi~I»U»t. 
— When  a  rtiuiger,  nninTited  and  withont  any  right 
tobo  there,  eSeetaan  entry  in  the  middle  of  the  night 
Into  the  dsepbig  apartment  of  %  woman,  a  member 
of  ft  HfpecMle  honwbold,  and.  whoi  an  attempt  ia 
madet«c»Ftor«Um,tiMaBr«kt  violence  in  hii  cOortt 
to  make  good  U«  mew,  a  Court  Aonld  prenune  that 
the  sntiy  waa  made  wuh  I 
for  by  a.  Ml  of  Uie  Penal  Code.  An  ..  _  . 
In  the  middle  of  the  ni^  ht  effected  an  entry  into  _ 
Iwnae  coca[aed  by  two  widowi^  memben  of  a  reapeot- 
■ble  tandly.  On  tn  alarm  hrfng  giren  and  an  at- 
tempt maoe  to  eaptnre  Um,  be  made  oie  of  giaat 
violence  and  effected  hia  eetspe.  Upon  theee  facta 
be  waiclumedwilhoffcnceaundir  n.  Ueand  S2So( 
the  Paul  &ide.  Hie  defence  set  up  wai  an  alibi, 
which  wae  &believed  by  both  the  lower  CoorU. 
Ndther  Court  found  qMoiflcaJly  what  waa  the  Inten- 
tioD  with  which  the  aocnaad  entoed  the  bouae,  bnt 
it  waa  luggeated  that  tt  wm  fntbaldy  for  the  pnrpoae 
of  peoatcnting  an  intrlgoe  witb  one  of  the  wonuo. 
'Dim  wai  tw  eridanoe  th»t  he  had  been  hiTUed  by 
her  to  go  thoe.  Hie  lower  Conrta  ooniictod  the  ac- 
cnaed  under  a.  4S6.  It  wMeontwdedthatiMthepTo- 
HcnUca  bad  tailed  to  prove  that  the  eutrr  waa  made 
with  intMil  tD  ooBudt  any  otttno^  tbe  ooOTictioD  waa 
fllegBl.  Setd  that,  under  tbe  drednetancea  of  tbe 
caae,  Qie  Court  oo^t  to  prcenme  that  (be  entry  wai 
effected  wiUi  anch  intent  w  Si  provided  for  by  i.  141, 
and  that  tbe  caQvietion  Aonld  be  npheld.  Is  m 
lUcnB  o*  TU  PtTiTioa  or  EoiuiH  Cbudki 
CunuASTT.-  KoiUBH  CHurvBA  Cbiksuabtt 
e.  QtruH-BKFXiu    .       Z.  Il  B..  16  Calo..  B57 


*7.  - 


-  Doling  tbe  pend- 
la,  on  bAalf  of  the 


ency  of  a  dvil  luit,  oa 

pla&ttff,  went  on  to  the  premiaea  belonging  to  the 
defendant  for  tho  pnrpoae  of  making  a  aorrey  u>d  tor 
getting  materialf  tor  a  hoetile  application  againrt  tbe 


CRmnWAIt  TKBSeABA—ecmtlvded. 

defmdant.  They  went  (aome  of  thom  armed)  with- 
cat  the  pemlaaiaa  of  the  defendant,  and  in  iuB  ab- 
■ence  and  when  the  defendant'*  lervant  objected 
to  tbdr  action,  tbey  per^lted  lu  their  treepaae  and 
anieavoured  to  prevent  oppoeition  by  making  falie 
statmieot*  a*  te  tbe  authority  under  wbioh  they  were 
acting.  Sold  that  their  actlone  amounted  to  crimi- 
nal treepa*.    Ooub  Pabdit  e.  Bodsaic 

[I.  Ii.  B..  16  Calo.,  71B 

-  Pmal      Code 


{Ad  XL  V  of  ISeoj,  M.  441, 456,  and  IK 


effected  an  entry  into  a  room  occnpied    1.^ 

womm.  On  an  alarm  being  gtvai,  and  an  attempt 
made  to  capture  him,  he  eacaped.  He  waa  charged 
witii  an  offmce  under  ■.  456  of  the  Penal  Code.  The 
defence  let  up  waa  djibeliered  by  bcth  Om  lower 
Conrt*.  Neither  Court  found  apecifically  what  waa 
the  intntim  with  which  the  accneed  entered  the 
Tootn,  but  it  WM  ni^eated  that  it  wae  probably  for 
tbe  pnrpoce  of  proaecoting  an  intrigne  with  one  of 
the  womcD.  There  waa  no  evidence  that  he  had  been 
invited  by  her  to  go  there.  The  lower  Conrte  conficted 
the  accuied  under  a.  466.  It  wu  contended  that, 
aa  tbe  proeocntam  had  fuled  to  prove  that  the  entry 
waa  made  with  intent  to  commit  any  offence,  the  con- 
vietica  wae  iUegal.  Meld  that  the  facte  proved 
weoe  good  erldenea  of  an  intent  and  of  an  btruaion 
on  priraey  witbin  the  meaning  of  a.  609  of  the  Penal 
Coda,  and  (bat,  tbeietors,  the  intent  to  commit  an 
oflenM  witbin  tbe  meaning  ot  «.  441  waa  made  ont. 
BalmaJla»d  Bam  v.  OAuntamram,  I.  L.  R.,  23 
Caie.,  $91,  followed.  PKaxAmmo  Shasa.  v.  Bum- 
DABVa  CBuxa      .        .    I.  !>.  B.,  Sa  Oolo..  894 

-  Fnial  Code  (Aot  ZI<T  of 


knowi  that  bit  act,  if  (Baoovered,  will  bo  likdy^to 
anoovanoe.  It  does  not  follow  that  be  doea  the 
Fith  that  intent.  QDlm-BifFSKsfl  v.  Baiapa- 
I  ...    X.Ii.B.,19H«L,a40 

-  Fanja  Cods   (Act  XI.T  of 


1860),  M.  Ul—Mome  Iretpau 
admltery — Evidemee. — To  nataio  a 
a.  461  of  the  Penal  Code  for  tbe  offenoe  of  booae  trea- 
paM  with  intoit  to  commit  an  offence,  tbe  pioepcc- 
Uve  oflmee  being  adnltery,  it  ia  neoeaaary  to  ehow 
that  (ben  ha*  bean  no  oontoit  or  conniv»n««  ou  tbe 
putof  tbehnaband  of  the  woman,  the  intent  to  com- 
mit advUefy  with  wbom  ia  charged  agadntt  tbe  ac- 
outed.    Bau  Biei  e.  QvuK-BmBBu 

CL  K  B^  10  AIL,  74 


of  prioe  of-~ 


See  N.-W.  P.  Bnr  Aor,  a.  4B. 

[X  I..  B..  19  AIL,  68 

BepoBlt  of,  b7  order  of  CoUeotor. 

See  Bbmae  TiRAaOT  Aor,  IB.  69  axd  70. 
[I.  I..  B.,  as  Oalc  480 


lizcdbyGoOt^Ic 


.DIOSBT  OS  CASES. 


( 


) 


OBOF8~-eo«tin<i«(f. 
■  gftthered. 


«  Hasbab  BEVanra   Bbcotesy    Act, 
-   "  L  L.  B.,  17  Mad,  404 


Mtaapproprtatloii    oi;    Bnlt   for 


-  Uortgage  of— 


JBf  Bhutkahoit  Act,  1877,  B.  17.' 

[L  li.  B.,  10  All.,  90 
Se»   Siuui  CAtrn    CotTKT,    UoruBsn— 
Jrutsionoir— Hosreis-a. 

[L  Z..  B..  10  AU^  SO 
Bight  to— 

Sea  LahVLOKD   Aim   TBtAlTT— BlSHT  TO 

CBo»  .    I.  Ih  &,  4  Gale,  890 

pA«ral88 

LX..&.B0ida,lS6 


Bm     Slum   Ciun    CoTIBTi    HOnrRBIIr— 

Jvnniionoxr— Daiuobb. 

[L  I^  B,  B4  OaKL,  168 

Sm  WBOKOm  DUTSAim  10  W.  B.,  70 

[8  B,  u  B„  A.  o.,  aei 

L  Xj.  S.,  4  Caie^  890 
I,Zi.B..aBCaia,a6B 


1.  lb  K.,  u  maa.,  itw 
1. 1..  B.,  14  AIL,  SO 

See    LmraATiQir    Aoi,    1S77,    Asx,     4S 

(1871,  ABT.  4S>    .        .    4  W.  B,  7a 

[d  Bom.,  A.  O.,  114 

LIbB.,4C&la,e6B 

See       UAHItAB       HIBISITIKT      TlZUai 
OmoKS  AOI,  B.  G. 

[L  Ik  a,  S8  MAd..  499 

&«   FosBsaaioB,    Dion   <a    OxnnnAfi 

CovBT  AH  xo— CAiia  mum  Miais* 

nAim  itAT  BBOma  a>  to  PoMMiioir. 

[I.  L.  B.,  IB  AIL,  894 

£[m    Sau  fOB    AXSIABB    ol    BiBX— Uv- 


[I.  I..  B.,  4  Oalo.,  814 
jIM   Sau  cr  BnoDTioir  ot   Diobbv— 

FtTBCXABHU,  BISHTH  01 — EuBLBMBRn. 

17.  X>.  B.,  S  Bom.,  670 
I^  If.  Bi,  18  Had.,  16 


CROTS—eomdmitd. 

See  Skau  Caubh  Codbt,   Ifonrasxc — 

JlTKUDlCnOX — MOTBABU  PBOPBBTT.' 

{B  B  I..  B.,  1»4 

94W.B.,384 

B  Bom..  A.  C,  90 

Set  B/i*.itr  Aor,  I°79,  boh.  1,  Atrr.  5. 

[L  I-  B^  IS  Bom.,  89 

Salt  tor  value  of — 

St  BbbQal  Bbbt  Aoi,  1889>  B.  08. 

[L  L.  B..  1  (MOh  188 

Sea    CrriL    Pbocbditbh      Codb,       ISSS, 

■.  S41-^4cBBTioFB   nr  SxKfsnow    or 

Dbobbh        .     I.  Ik  B.,  4  C&lo.,  SSB- 

[I.  Ii.  B.,  99  Gala:,  GOl 

Sie  LixnATioH  Acs,  1877.  txi.  109. 

[L  lb  B,  4  Calo,  69B 
S»*  Bviix   CkTHm    Cacax,  MotttUib— 

JIPBUDICAOB — CORTJUOI. 

[iBi..B.,ai!r.,i8 

OBOB8>AFPSAI» 


Dooroe  made  In — 

8m    Fbitz    Coimoa,    

BnOUX  I/BATB  TO  Appbu- 

[L I^  B.  is  AIL.  as 
Xi.  B„SaLA..ieT 

ITooMSltT  of— 

FuTX    GoTTSOib    Fbaotiob    or— 


OBOSB-AFFBAXA 

■eparatelr  Iisard. 

Bee  Bm  JnsioUA—KAinu  III  Ztaux. 

(LI..B,UAU,6T8 


CBOSB-OZiAZlL 
In  BnmmaryraiL 


-  onder  Muna  daoraa. 


L  Lu  Bh  16  AIL,  800 


PBOeS^XCKBIL 


Bte  KuuuiiOB  or  Dkbbb — BxBavmnr 
<ar  OB  ArrBB  AoBumHn  oa  Cox- 
raoiosis  8  B.  Ii.  B,  Ap.,  BS 


lizcdbyGoOt^Ic 


DIQR3T  OF  CASKS. 


CB08&-BZAMINATIOir. 

Sea  Cum  imna  WmtuB—CiriL  Caub 
— BxAXisATioK  at  WimBui — CBoaa- 

Sea    CAua    ithdbb    WinrUB— Cbihdiu 
Cabbb— EzAKUTATioii  or  WmraBBBB— 

CKOSB-SZAXIITATtOH. 

— — XUght  erf,  and  opportunity  for— 

S*t  CoKicBBicuf— CitiMiHAK  Cabib. 

LL  Ii.  B,  18  Bonw  74S 

AivUiwbUl^  of  Aot  to— 

Sm  Exolibh  Law. 

CL  K  B^  14  Bom.,  Sia 

&•  LiXRAnoir  Aot,  1877,  b.  SS. 

[I  I..  B^  14  Bom.,  B18 

PrarogatiTM  right  of^ 

Sw   Atfbai.   to  Phti  CoVKonr-CABBa 
la    wmoB    Afpxal    lub    ok    bot — 

ArPKALABLl  OBSIBO. 

[I.  I..  B.,  IB  Bom.,  IBS 
Zi.  B^  18  I.  A.,  a 
CBOWIlBKra. 

Jndfmont-detit    In    name 


pnbHc  mle  ot  oldnm  held  bj  tht  Secretary  of  State 
tor  India  in  CinincU,  U  »  debt  in  lespect  of  Crown 
popnty,  ftnd  therefire  »  "  d«bt  doe  to  ouf  SoT««igti 
lady  the  Qnesn  "  witUn  Hie  mMOiinK  of  i.  82  of  the 
InioheBt  Aot.  In  detanBiaing  wlkat&r  ot  aom  debt 
bill  nnder  (be  denomiMtkn  of  s  Crown  debt,  the 
qneation  ii  not  fat  wtMM  name  the  debt  etaodi,  but 
wketbs  the  debt,  whea  racavcrad,  filli  into  the 
oeOwt  of  the  State.  Principle  in  Stattarg  af  Btalt 
for  India  m*  Conuil  t.  Bombag  Laudiuo  and 
SBUppioff  ComfaiH/,  B  Bomt.,  O.  C,  B8,  followed. 
JvnAs  «.  Shxraxx  ov  Stati  mb  ImiA  nr 
GouBoa   .  I.  L.  B,  IS  Calo.  440 

CRUSX/PT. 

8m  CsmocAX  FKOOBDTtai,  Cosn,  a.  4SS. 
[L  !•.  B«  U  AIL,  480 
8m  Ditobcb  An,  a.  14 


am  Wm     .       Z.  Z..  B.,  18  AIL,  130 
Sm  HiBixr  Lat— MAnnxAMci— BisHT 
CO  Maibtsbaxcb^Wdb. 

FM  W.  B.,  877 

L  ZiL  B.,  18  Calc,  84 

Ste  HAnmxAJfOB,  Oasia  o>  Csdobal 

Ooiin  AB  TO        I.  Z>.  B.,  U  AIL,  480 

m  or  CovjirSAi,  Bioxn. 

[UKoov«'aI.A.,fiBl 

8  W.  B.,  F.  CL.  8 

L  X- B^  1  Bom^  184 

X,X..B„fiCala,BOO 


CBITEliTT  TO  AmBCAIiBb 

Stt  PaiTiBTioir  o»  CBTtn/n  to  Aimuia 

Act  .  Z.  Z..  B^  24  Calo.,  881 

a  CX  W.  IT.,  642 

0DI.PABLE  HOmOIDB. 

Set  Ckabob  to  JtrttT— ScMiniio  bt  i» 

Sfeoial  Cabbb— CtTLPABLB  Homoini. 

[8  B.  Ii.  B.,  Ap..  86.  87  note 

e  W.  B^  Cr.,  73 

See  CunnNAL  PaocBiiintB  Codbi,  b.  87S 

(1873,  a.  28S)    .1.  L.  B,,  1  Bom.,  630 

See  BoBT-  QaiBToni  HtrsT. 

[L  Zi.  B.,  13  Calo.,  48 

-  See  Cabib  itssbb  Udbvbb. 

See  Vrboictt  or  Jimr— OBinaAL  Cabbb. 

[1 W.  B..  Cr.,  BO 

21 W.  B.,  Cr..  1 

1.  Zi.  B.,  90  Bom..  SIB 


-  Oonviotlon    for. 


oharga    of 


marder. 

See  Aftbai.  is  CRDmrix  Caflu-^CQinT- 
TAK0,  ArrBAia  raoK. 

CL  Zi.  B^  a  Calo.,  378 

L     FrOTOoatlon — BtaUng — Deli- 

ieratimi A  penon  who  beati  anotber  bintally  snd 

continDimrij,  eo  that  death  remlti,  ii  gnUty  of  mor- 
del,  or  culpable  homicide  not  anumnting  to  mnrder, 
according  as  tltere  may  or  may  not  have  beoa  grave 
provdca&o.    Qvbbb  v.  Tbtba  Faebeb 

[6  W.  B.,  Or.,  78 

a  Penal  Code,  e.  BOO. 

-.-ColpaUa  bomidde,  thongh  oommStted  ander  pra< 
vocation,  will  amonnt  to  mnrder,  nulne  U  is  proved 
not  only  tliat  the  act  wai  done  onder  the  inSuence 
of  ume  feeling  which  took  away  tioDi  the  peTKoi 
diolng  it  all  conbtJ  over  his  actioni,  but  that  that 
feeling  had  an  adequate  canse.  Qttbbh  v.  Habi  Oiai 
CI  B  Z-  B.,  A.  Cr,  U :  10  W.  B.,  Or.,  98 

A  Qravt  and  tndde* 

..       Culpable       homiude       not 

^  .,  mnrder  ia  whm  a  man  Ulle  another  on 

being-  deprived  ot  leU-contrDl  by  reMon  of  grave 
and  andden  provoeatioo.  Bnt  when  the  act  i*  done 
aft«t  tlie  &Tft  axdtonait  bad  paaMd  away,  and  there 
waa  time  to  tnol,  it  ii  mmder.    Qvm  «.  Taiiv 

[4  a  Z,.  B.,  A.  Cr.,  8 :  18  W.  B,  Of.,  88 

-Fenal  Code,  e.  800. 


— Tlie  provocation  ooctemplatod  by  ■ 
Potal  Code  ihonld  be  of  a  duracta  to  deprive  the 
ctfvider  of  hii  aelf-controL  In  datenofaung  whether 
it  waa  a%  tt  it  adnuailble  to  take  into  acoonat  the 
conffldon  of  mtnd  in  which  the  i0taAm  wm  at  the 
t^ae  of  the  provocalton.    EMFBBaa  c.  KaooATi 

[I,ZbB,aKaul,Ua 

B.  Sndden    preveea' 

lia»—Fenal  Cede.  t.  300,  emeep.  J.— To  enable  a  per- 
•on  to  plead  the  exteaaating  drcnmalancee  provided 
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CUUPABLE  HOM10rDB-<>o«(«w.I. 

the  deprivatioQ  of  the  power  of  idf-contiol  imiit 
continue  in  order  to  bmreflt  a  lun  who  kills  inother 
wilder  cireiuBBtaiiCTi  of  gimve  provocation.  Qveeh 
«.  BicBoo  Saotjt        .        .       19  "W.  B,  Cr.,  8C 

ft Oravt    provoea- 

(■CM— Jtrieraa/  ittiMen  prmocatiat  mid  attack.— 
Where  a  man  mddenly  cut  hit  wife's  thro«t,  it  wm 
held  that,  ID  order  to  otabliah  that  the  aot  wu  not 
done  undor  grave  provocation  so  a<  to  bring  the  case 
onder  ewap.  1  of  ».  800  of  the  Penal  Code,  it  ii  not 
•nScimt  to  abate  that  the  deceaaed  e«ued  abusing 
the  prisoner  then,  bat  it  ia  nMossary  to  show  what 
interval  elapsed  between  the  time  when  the  deccued 
c«a*ed  to  speak  and  the  iiulant  when  the  priaimer 
■tiAcked  her.  The  offence  in  this  ease  held  to  be 
cnlpable  hoiaicid«.    Qdbih  c.  Nokitl  Nossro 

[7  W.  B^  Cr,  73 


Whore  It  aj^ieared  in  the  eaas  of  a  person  chafed 
with  nmrder_  that  while  smartins  from  a  severe  bfow 
from  a  tticb  in  the  midst  of  a  indden  fight,  and  pos- 
dhlj  apprehenove  of  fatnre  violence,  finding  a  knife 
at  hand,  he  toot  it  np,  and  in  the  MilU  inflicted  the 
wound  which  caused  the  d<«thof  the  &acmKA,-~Stld 
Hiat,  under  the  circtunstances,  the  acenaed  was  gniltv, 
ander  the  Penal  Code.  ■■  S04,  of  culpable  homicide 
not  amounting  to  ninrd«r.  Qvxbit  v.  SoiQsuDiint 
[84  W.  B^  Or^  48 

,,8.—— ; Halts    o»J  fatal 

SJml— The  pruoner,  having  struck  the  deceaMd  a 
hastj  bnt  fatal  blow  with  a  stick  in  his  band  at  the 
time  for  abodng  his  mother,  was  held  goiltj  of  cnl- 

Skble  homicide  not  amonnthigito  murder.  Qr»i*  n. 
""■  .  1 W.  B,  Cr,,  SS 


.*•  ~zr — ~. '3rat»    provoea- 

ft»».— The  prMoners  found  the  decMsed  lying  in  the 
wme  bed  with  their  sister  and  Ul-treated  hun,  from 
the  effects  of  which  iU-treatment  he  died.  Meld 
that  the  provocation  was  sniBoiently  giave  to  justify 
a  conviction  of  culpable  homicide  not  amounting  to 
murder.    Quun  g.  KASaUHOsmBir 

[4  W.  B„  Or.,  88 


la- 


6  W.  B.,  Cr^  42 

, -  P»ikU  Coda  fAel 

■  XLV  of  1860J.  ,.  a04-CitlpaHo  Homicido  not 
anounttnff  to  m%rdtr—Qravt  a»d  luddta  provoea- 
tion.—A  person  accused  of  mnrder  trader  s.  802  of 
the  Penal  Code  pleaded  In  defence  that  he  bad  found 
his  sister  having  illicit  eounecUon  with  a  man  named 
Thakuri,  and  had  in  a  fit  of  passion  MUed  them  both 
on  the  spot.  The  statement  being  accei««d  was  held 
to  be  a  good  plea  of  grave  and  snddcn  provocatian  so 
as  to  reduce  the  offence  to  we  of  culpable  homicide 
not  amonntiDg  to  murder  QcHs-BKTBnsa  r 
Ckombi       .  I  L.  B,  18  AIL,  487 


11.  - 


Orare 

„  -ft  in  aduli.....  ^ „„ 
prisoners  eonfeased  that  havmg  fsu^t  the  deceased 
ra  the  act  of  having  seiual  btereourse  with  the  wife  of 
me  of  them,  they  then  and  there  kiUed  him.  S>14 
iM  the  grave  provocation  given  reduced  the  oime 


CTTLFABI.B  HOMIOZDB-«oirfi<MaI. 

from  murder  to  culpable  homicdde  _, , 

murder.    QcHm  r.  OovB  Ceohd  Pom 

|lW.B.,ar,17 

H  ~  Bravt   provoea- 

ttot—Sutbaud  Jladiaff  vifi  in  ad^t«fy.—Wkat  a 
prisoner  contesMd  that  he  did  not  suspect  his  wife's 
fidelity  I  that  he  left  liome  on  business  j  that  on  his 
return  he  saw  what  Convinced  him  of  his  wife's  in- 
fidelity ;  and  that,  maddened  at  the  nght,  he  killed 
both  her  and  her  paramour, — S*ld  that  he  was 
guilty  of  culpable  homicide  not  amounting  to  rnntdcT, 
and  that  the  case  was  one  in  which  he  ought  to  be 
treated  with  lenity.    Qdbsh  t.  Boodhdo 

p  W.  B^  Cr.,  88 

_  18,  Orart    j>rov«ea- 

tioa — Siuband  uoinff  mfa  ttdmetd  to  adaHarj, — 
The  wife  of  the  prisoner  had  been  forcibly  taken  to 
the  house  of  the  deceased,  a  native  pbyodan,  who 
alloged  that  her  presence  was  neoewar;  to  the  doe 
performance  of  certain  ineaatatioas.  The  prisoner, 
armed  with  a  sword,  and  watching  from  the  roi^  of 
the  house,  saw  hi*  wife  belog  actually  violatedby  the 
deceased.  He  iuiDped  dcnm  bom  the  root,  and 
struck  deceawd  With  his  iword  tn  ssreral  pUeM,  fron 
the  effects  of  which  he  died.  ^Se/il  that  the  priaoner's 
conviction  for  murder  could  not  be  suttainei  The 
offence  committed  was  eulpable  homidde  not  smoui^ 
iog  to  mnrder,    Qubbk  v.  Bamtabju  Eajuk 

{8  B.  L.  B^  A.  Cr..  88 


14,- 


Sniband  tteiKg  wift  i«  admitwjf — thlibtro' 
Hon. — On  a  cert^n  evening,  3f,  a  oommon  wotlanan, 
WW  2f  committing  adultery  with  his  (JTs)  wife,  and 
on  the  following  morning,  while  laboniing  under  the 
eidtement  provoked  by  their  mUoMidnet.  came  upon 
them  eating  food  together,  while  hit  wifehad  neglected 
to  provide  food  for  Jf ,  M  took  up  a  bUl-hoak  and 
killed  ff-on  thespot.  Sild  that,  if  Jf  comiectad  the 
snbMqneut  oondnct  of  JT  and  lus  wife  with  thor  mis- 
eonduet  on  the  preceding  evoiing  and  regarded  ft  as 

which,  under  tl 

_  sofidoitly  gi 

deprive  him  of  self-control,  and  to  reduce  the  offmoe 
from  murder  to  culpable  homidde  not  amounting  to 


murder.    Boia.  Mdhioaiiit  e. 


16.  - 


[L  L.  B.,  8  abuL,  88 
-  Bight  of  private  defbnoe— 


JWZCods,M,  S7,S9,a«iJ(M.— Whentheat . 

wboae  property  had  fceqnoitly  b«ai  stolen,  went  oat 
withalatee  to  watch  bis  propHty,  and  with  HielatM 
struck  a  thief,  who  died  bom  the  eftecti  of  theblow^ 
it  was  held  (having  renrd  to  the  nature  of  the  inju> 
riet  inflicted  and  to  the  mbseqaent  ODuduct  of  tba 
accused)  that  the  case  did  not  &11  within  the  4th 
exception  to  s.  99,  and  that  the  priKoer  was  not  gniUy 
of  culpable  homicide  not  amounting  to  mnrder,  hut  wu 
protected  hy  ss.  97  and  104  of  the  Ftu]  Codt,  and 
had  not  exceeded  the  legal  right  of  private  defoiM  of 
property.    Qoxnr  v.  Mom  .    UtW-B.,  Cr..  18 


W. - 


-  Searel  ijr  fotiet 
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hcnue-brtkUng  and  theft,  miclied  the  tcnta  of  ecrtaln 
giptiet  for  the  itolea  property,  but  diKOTCnd  notUng. 
After  he  had  coupIctM  the-MWch,  tlie  gipdea  nve 
himaeart^  nim  of  tDOtity,  wU^  he  MC^ted,  but, 
at  the  Mine  tiSMj  not  deeaiw  it  fnfflricnt^  heaciniaDded 
a  fmrttier  nmi  from  then).  THmj  mfnacd  togireaay- 
Qiing  mOM  on  Qie  gnmnd  that  they  wen  poot  and  had 
no  more  to  give.  Th«renpon  ha  nnlawfnily  ordered 
0B«  of  then  to  bs  bonnd  and  taken  away.  On  hU 
vnboi^natee'  pioceeding  to  execute  nch  order,  all  tbe 
gipdn  in  tlie  camp,  tnoD,  womm,  and  diildreB)  tnmcd 
out,  aoma  tow  or  five  of  the  men  bdng  amad  with 
•Uoka  and  rtoot^  and  advaneed  In  a  thnatralng 
maaiiertowardathe  ^aee  where  looh^paywaa  being 
honud  and  the  haad  eonatable  waa  (tending.  BefM* 
any  aotnal  Tiolmee  waa  need  )^  the  trowd  of  adTanc- 
ing  gipda^  the  head  conatahle  fired  witb  agiinatanch 
erowd,  when  tt  wm  abont  Stb  pacea  bom  Iiim,  and 
kiHad  im«  of  the  gipaiea,  and,  having  daoa  ao,  ran 
a<nr.  Any  apprefaoialim  tliat  death  or  sriennutnirt 
would  be  tiM  cMueqnence  of  the  acta  of  andi  crowd 
woald  IiaTe  oeaaed  had  he  releaaed  the  gipv  be  had 
■nlawfolly  arreated  and  withdrawn  bimaelt  and  liia 
>abor^iiatea,oThadheeffectedbuMcap«.  f aJdthat 
*ach  head  oonatable  bad  not  a  light  of  prirate  defance 
•gvnat  the  acta  of  aoch  gipaiea,  a*  thcae  acta  did  not 
reaaoDably  canie  tbs  appreheniioD  that  dsath  or 
grlsTona  hurt  would  be  thNT  conaeqnenoo,  and  nch 
head  oDoatahle  wm  gnttty  of  cnlpable  homicide 
amonntiiur  to  murder.  Bwuu  o»  Ixdu  t,  Aidu^ 
Huu    ....    I.  lu  B..  8  All.,  fisa 

IT. iriiiiTig  ontlATT  -whlls  aiide»- 

vonrliig  to  MOapa — Pmal  Cod;  i.  SOO,  exctp.  8. 
— Tike  priatmera,  tearfnl  of  being  pnniihed  if  they 
allowed  iiim  to  eac«ic^  and  thinting  that  they  were 
■eUng  lawfnlljr,  in  hutbennoe  of  a  plan  arranged  for 
than  by  a  police  oonatable  and  the  Inmberdar  of  a 
village  for  tbe  captare  of  an  outlaw,  fcr  whoae  azmt 
a  reward  Iwd  been  offered,  and  in  pnmaaee  thereof 
killed  him  while  mdeavonring  to  eacap«L  Seld  that 
the  cftenoe  committed  cams  nnder  tba  third  ezoeptioB 
in  a.  800  of  the  PouJCodA  and  «a«  culpable  hfnmcida 
not  amowiting  to  nnrder.    Qcnx  t.  Aiux 

[S  zr.  w.,  180 


la- 


-   Unpremedltatftd 


Ptnat  Codt,  t.  800,  tactp.  d^An  (ut>reme£tated 
aManlt,  ending  in  an  aJFray  In  which  death  ia  caoaed, 
eomnutted  in  the  heat  of  pairion  open  a  toddm 
qnarrel,  oomca  within  eieepk  4  of  a.  300  of  the 
Penal  Gide.  It  ia  immaterial  which  party  offered 
thepro  vocation  or  oonunitted  the  fint »  waiilfc  Qotww 
«.  Zuoc  Ru  .    1 W.  B.,  O.,  8S 


le.  ' 


-  biBlotlng  Ixjurr  not  I 


IP.  , mmoang  mjurr  not  Bum- 

dant  to  oatm  dMtll.— WoiU  of  imUiHum  te 
CMut  dtatl—  F»mal  Codt,  m.  399,  KO.-  Where  tbe 
prtencr  knocked  Ua  wife  down,  pnt  one  knee  on  her 
(beet,  and  itruek  ha  two  ot  tbree  violent  bkwa  on 
tba  face  with  the  cloaed  flat,  nrndndng  exbavaation 
of  blood  to  the  brain,  and  aba  £ed  in  conaeqncnca, 
either  on  the  ipot,  or  very  abortly  atterwardik— f  aM 
(bat,  there  being  no  bteeition  to  canae  death,  and  tba 
bodily  injury  not  being  aaOeient  in  the  ordliiary 


OUIJPABIA  EOMXCIDB— cMtfttMw^. 

eonrae  of  nature  to  cauae  death,  the  offence  eommlt- 

ted  by  tbe  priamer  waa  not  murder,  but  culpable 

hoidcide  not  anooating  to  mnrder.  Bio.  v.  Qothtda 

CI.  I^  B.,  1  Bom..  848 

Six QrieTooa    bnrt— £/aw    eat- 

iiV  i*;<w9  »o(  i»t4mUd. — An  accuaed  itruck  a  iroman, 
earrymg  u  Infant  in  her  anna,  violently  over  head 
and  ahonldera.  One  of  the  blon  fell  on  the  child'a 
baUl,  caoaing  death.  Stld  that  tbe  accuaed  waa  not 
guilty  of  culpable  homiride  not  amounting  to  mndar, 
but  had  oonunitted  hurt  on  the  infant  under  clrcnm- 
■taocee  of  enSdeut  aggravation  to  bring  the  oflenea 
witUn  the  deflnition  <rf  grieroua  hurt.  Bksum  *. 
Baku  Bax 

[L  X..  B.,  8  C»l&,  688: 8  a  HB,  804 

at  Vtaih  from  «<<» 

tmU  attaet.—Wiiae  daatb  baa  remlted  from  a  vio- 
lent attacic,  the  Hagiitrate  ia  bound  to  comndt  to  the 
Court  of  Sevaion,  on  a  charge  of  culpable  homicide 
not  amounting  to  murder.  Conviction  of  grievona 
hurt  in  (ueh  a  caae  ia  contrary  to  law.  Iv  TBI  lUT- 
3SB  ow  QoPi  NtxM  SsiMA.  LO.  Ii.  B,  141 

89:,  Caamatiaag  to  act  Hktly  to 

OKUM  dMth— Jfntder—Pewol  Cedt,  :  800, 
txetp.  ff,~~Xxcep.  G  to  a.  800  refere  to  caaea 
when  a  man  eooaenti  to  enbmit  to  the  dt^ng  of  aome 
"  «lar  act,  dther  knowimr  th..'  ''  "'  -^  " 
.  __  death,  or  that  death  v 
but  it  doee  not  refer  to  the  : 
from  aomething  which  a  n 
poadbly  can  do  at . 
pereoD  from  whom  the  i  __ 
Ptr  Bbousetoit,  J^.— Excep.  6  t«  a,  800  la  not 
applioible  to  the  caae  of  a  inremeditated  light,  but 
ptont*  to  a  different  cbaraeter,  tneh  aa  nttee.  EH- 
paiaa  «.  Bosnt dddiv 

[L  I..  B.,  S  CkIo..  81 :  4  a  I.  B,  995 

aSL  Biot— DWm^/W    attemblf- 

Sigkt  tetwte»  (we  eoattudimg  faelioni  taek  armti 
witi  deadly  tnaponM—Pnat  Cod*  fAet  XLV  of 
leeoj,  t.  aOO,  unp.  «.— where  dnth  rrsulta  Id  a. 
flght  between  two  bodea  of  mm  delibCTately  flgfatii^ 
toeether,  a  greatv  proportion  of  the  men  oompoaing 
lioih  ddea  being  armed  with  deadly  veapona,  and  It 
being  further  apparent  from  tbe  evidence  Uiat  tbe 
man  alain  waa  an  adult,  and  that  no  un&ir  advantage 
waa  taken  by  the  one  aide  or  the  other  dnriuir  the 
flgbb  the  (Aenee  committed  ia  culpable  b^i^l^ 
but  doea  not  amount  to  murder.    Sakbbbki  Ksab 

[L  I-  B,  e  Cale.,  184: 8  C.  H  B,  18S 


:84.~- 


FmU 


Cod*. 


300.  el.  8.Bmdet.J40amd  S07~Mmrder,  Mtmmfl 
te  eommit — Rioting  anaei  mti  deadlw  BadpMa— 
Frt-arrai^ed  fyiL — In  a  caae  in  wUeh  it  waa 
fcond  that  all  the  accuaed  were  guiltj  ot  rioUi^ 
armed  with  deadly  we^ona,  that  tbe  AgU  wa*  pi«- 
meAtated  and  pr»«mnged,  a  regular  iStdad  battle 
«r  trial  of  atrangth  between  Out  two  partl«  oon- 
oemed  In  (be  riot,  and  tUt  coe  «>f  tbe  aeouaed  in 
the  eonrae  of  the  riot,  and  in  proaeontioa  of  tba 
eeonnon  object  of  the  aaaembly,  killed  or  attempted 
to  km  a  man  under  anch  eirtumatanoea  that  hia  act 


iizoabyGoo(^Ie 
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■■Daunted  to  ta  attempt  to  innrder,  tha  qneition 
tKMB  whether  th&t  »ct  ooqM  be  wid  to  bear  &  leti 
gnve  chaiscter  bj  reMon  of  eicep.  6  to  a.  800 
of  the  lodian  Feiul  Code.  Per  Ciiriam.~Held  that 
Qpon  nch  findiiig  the  cue  i^  not  fall  witMn  the 
cxceptim.  Per  Pioor,  J.  (PnaBOUC  C.J,,  ud 
MiOFRBBSox,  X,  concnrring)— The  6A  exception 
to  1.  800  iboold  receiTe  &  itnct  and  not  »  Ubeml 
eoiMtnidiion ;  and  in  applying  the  exception  it  ihonld 
be  eonndered  with  lefwence  to  the  a^  conMstad  to 
or  antbariatdi  and  nwt  with  reference  to  the  ptnon 
er  penone  anthorind,  and  u  to  each  of  those  aome 
degree  of  paiticnlarity  at  l<Mt  ihoald  appear  npon 
the  tacU  proT«d  before  the  eioeptian  oan  be  aid 
to  apply.  Skamtitm  KKait  y.  Bmpreti,  I.  L.  K,,  t 
Colo.,  ISi,  md  Qifa»  t,  fsJfcMr  JfoUw-,  noreported, 
^tiasented  frmi,  ao  fai  aa  they  decide  that  from  .mch 
a  finding  aa  the  above  coneent  to  tAke  the  Hak  of 
death  ia  inlensd.  Par  O'KmuT,  J'.— Before 
eicep.  S  can  be  applied,  it  miut  be  frmnd  that 
the  person  killed,  with  a  fnll  knowledge  of  the  facta, 
detenninad  to  anlter  death,  or  take  the  riak  of  death  j 
md  that  thla  detcrminatiaa  coatioaed  up  to,  and 
exifted  at,  the  momeDt  of  hia  death.  Qkm*  r. 
Kuteier  Matker,  nnreported,  obaerved  on.  Per 
Obobi,  J. — Ko  geuenl  mle  of  law  can  be  lud  down 
In  determini^  in  oaaea  of  thla  deacriptlon  whether 
the  ^eraon  kilied  or  wounded  anflo^  death  or  took 
Ae  Tuk  of  death  with  hi*  own  contetit.  It  bdng  a 

riatton  ef  tact,  and  not  of  law,  to  be  decided  npon 
drcDmaUncea  of  each  eaaa  M  It  ariaea.  Skam' 
Oere  Eian  r.  Smfrtii,  I.  L.  S.,  6  Cain.,  IH,  and 
Q«Ma  T,  K%kier  Xatktr,  nureportad,  ohewred  on, 
and  tlie  propotitiona  of  lair  laid  down  thermn  oon- 
enrred  with.    Qussv-EiCFKBaB  c.  NArAinniDiIi 

[L  Ih  B,  18  Calo..  484 

fiB.  Sabjoctlng  penon   of  foil 

a|g«  to  amaMHllatkm.— When  a  nan  of  fnll  ag« 
(i.e.,  above  18  yeare)  aabmita  himaelf  to  enu(«enla- 
tion,  performed  neither  by  a  ikilful  huid,  mtr  hi  tb> 
leaat  daogeroua  way,  and  dies  from  the  injury,  the 
peraoQl  conceraad  in  the  act  are  guilty  of  cntpable- 
homicide  not  amonnting  to  miudar.  Qitsmit  e. 
Babwluh  Hubak  .        .  5  W.  B.,  Cr,  7 


•natchea  np  a  log  of  heavy  wood,  and  abikca  aaoUto 
with  it  on  a  vitu  part,  wUh  ao  much  tatce  and  vin- 
dictiTaneaa  aa  to  canaa  that  other  paraon'a  death 
almoat  tm  the  apot,  tlie  act  mnat  he  tield  to  have  been 
d<»e  w^  the  kMwlad|*  that  It  ww  likely  to  eanae 
death}'  bnt  if  done  withont  pre-meditat4on.  In  the 
heat  of  pa  talon  oo  a  andden  quarrel,  the  offence  oom- 
mitted  ia  culpable  honUoide  not  amounting  to  mnrder. 
Qvuv  s.  Buoo  Ghosb  .  .  7  W.  B..  Or„  lOS 
B7. 


Taking  periout 

•It  old  loai—lfeligii^e—Paial  Code,  e.  299.— 
Certain  peraoni  whom  the  accnaad,  a  ferrynutn,  was 
rrnring  acroaa  a  river  were  drowned  by  the  onkW 
of  the  boat  which  waa  an  old  one  with  hole*  in  it 
over  wtuch  planki  had  betn  ouled.  Stld  that  the 
priioner  could  uot  be  convicted  of  culpable  homioide 
~"'  """  'd  muidcr,  nnleaa  It  ooidd  be  »hown 


CniifABI^  HOmOZDE— coaiiMMiI. 
that  he  acted  with  tha  knowledge  that  be  waa  likel;, 
by  tabing  them  in  the  boat,  to  canae  death  within  the 
terma   of  a.  S99  of  the  Penal   Code.      Qtrmnr  v. 
MAssinra  Bbbaba     .  .  U  T.  B.,  Cr.,  8 

S&  The    knowledge 

that  an  act  it  likely  to  ante  death  doea  not  ecn- 
atitnte  culpable  bonucide  amoontiDg  to  murder.  It 
tDUet  be  abown  that  the  act  waa  committed  with  tbo 
knowledge  that  it  mnat  in  all  probability  canae  death. 
QuBn  «.  QiXDBABBa  Sna  .  6  H.  W,  98 

30. AotlllwlTtoflUiwdMth— 

Peual  Cede,  tt.  904  and  80*  (aj—Aem^t  <m  thW. 
— The  priaonwa  aaaa<iHad  a  tUet  ao  aemd;  that  m 
died.  One  hvadred  Mid  for^-one  mariu  of  acnanta 
blow*  were  fonnd  on  the  body  of  tha  deceaaed,  and 
aevacalof  hiariba  wei«broken.  HOd  that  a.  aM(a) 
of  the  Penal  Code  waa  not  applicable  to  Uie  cir- 
eumataoeea  of  the  caae,  and  tl^  taking  the  offence 
ont  of  the  aiiagixy  of  mnrder,  it  mnct  *U1I  come 
tinder  a.  901.    Qtubt  c.  Mut         .  S  H.  W.,  SSS 

80.  Cmuiitg     dtaih 

liief^Banfferou*  oot.—Cannng 
"  '  *  'ithont  "  '  '  - '  - 
that  the  act  waa  ao  immineDtl;  dangerona  that  it 
would  in  all  probability  cause  death,  or  luch  bodily 
injury  aa  waa  likely  to  eange  death,  ia  pnniahable 
under  a.  804  of  the  Penal  Code  aa  culpable  honudde 
not  amoaoUng  to  mnrder.  Qonn  v.  Kkmdvti 
Umsm  .  7  W.  B.,  Or.,  B4 

8L    Penal     Cede, 

.  80i  {a)—Adminitt«rinff  mOk  to  elUld  in  taeh 
•nanHtg  at  to  kill  «— JJr'  —"  --'-' — '  — ' 
tnoviltdff*  af  eD*«a}M«ae 
me£cal  evldenM  to  i&w  t 
nlatared  to  a  child  In  ntch  qnantitiea  aa  to  kill  it, 
bnt  there  waa  no  evidenoe  to  ahow  that  the  milk 
waa  adnm^atered  by  the  orden  of  the  mother,  or  Uiat 
ahe  knew  the  quantity  that  waa  being  admiuebera^ — 
Beli  that  there  waa  not  mffldent  eridaice  to 
bring  her  within  a.  804  {a)  of  the  Penal  Code.  Tha 
Beeanna  Judge  found  that  the  mother  could  not  have 
been  ignorant  of  the  fact  that  her  child  waa  being 
ovm-fed,  or  of  the  probaUe  conaeqnencea  of  aueh 
ovm-fM^ng  I  mch  feeding  waa  Inconaiatciit  with  the 
terma  of  a.  IHH  (a)  which  loovidea  f<K  the  canaing 


the  oanaequmcea  will  be  likely  to  canae  death 
cannot  be  reduced  to  a  aimply  taan  and  ncriigent 


act.     QlTBKK  V.  PiMKOIB 


—l<imti» 


ia^nry  likely  U  r»*tM  ta  deeUt — Cmmn^  daalk  bf 
rati  aet—CiUpAU  raeknete — Cnlpable  nealiaenee. 
—Priwnw  kilbd  hia  mother  b7  he^ng  and  Udhing 
her.  The  Seauooa  Judge  tbund  that  Um  dtaUi  r*- 
anltod  from  brutal  beating  and  fcickiiifc  hut  acquitted 
of  cnlpable  homtdde,  becauae  tha  violeaiee  waa  ik4 
tndi  ai  the  priaanm-  muat  have  known  to  be  likely  to 
cattae  death.  Seld  that  tUa  mt  no  groand  for  ac- 
quitting of  culpable  hondode  not  amounting  to 
murder:  the  queation  for  the  Judge  »aa  whether 
the  act  waa  done  with  the  intcatioii  of  Andng  bodily 
iojurj  wUch  waa  Ukely  to  cauae  death.    TheSeaiiaM 
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OUIiFABXJB  EOMICWiM—etmtiMmtd. 

tviat  oonricted  the  prijoner  on  the  chuge  of  cmni- 
tug  d«^h  by  a  mli  act.  S*ld  tb»t  the  uction  wm 
wliallT  iuppllnble.  "Cnlp^Ie  i»*1um«i"  ind 
"calpable  negligence"  aetingniiHwi  Qirim  «. 
MmAxun  VAousutoAxiM         .    7  Kad.,  110 

8S.  -^ Pe**l         Cedt, 

n.  S99,  BOO,  and  8Si&—Voiuiitanlg  etnuing  Surt— 
8plm»  iJiMaM.— When  %  penon  bait  Mother,  who 
WM  (oSeliiig  from  ipleen  diraiA  mtentimukll;,  bat 
wtthmt  the  intention  td  osnwig  death,  or  unung 
■Qoh  bodily  injnry  m  wm  likely  to  woie  death,  or 
the  knowledge  that  he  vm  likely  hy  hi*  act  to  oanie 
dMtb,  Mtd  by  lui  Ml  «wued  the  death  of  each  ether 
V^waa.—Stld  that  be  ww  not  giOlty  of  culpable 
homicide  and  OToperly  ootiTieted  mdei  i.  828  of  the 
Fonal  Code  of  TOlnntaiily  canvng  but      BiiTsm 

M. T»mH  Bodt,  m.  SOd, 

KtB—VolmiUanly  eattnms  Iwrt—Catuiaa  death 
by  atgl^net— Splint  diteatt.—S  Tolnntarily  Cftnacd 
hart  to  jr.  wlu  ifM  raSering  from  tfiemt  diMaie, 
knowing  hbmdf  to  be  likelv  to  mun  grierotu  brat, 
but  witWt  the  totention  id  c«ndng  death,  or  oaoa- 
tug  mih  bodily  Injnry  m  wm  Ukdy  to  canM  death. 
lot  the  knowledge  that  he  wm  likdy  by  hie  act  to 
CSDM  death,  aod  eawsd  grierou  hart  to  If,  tiaa 
wUeb  N  died,  ffeld  that  B  onght  not  to  be  ohk 
vieted  nnder  a.  8M  <a)  of  the  Penal  Code  of  canring 
death  by  negligence,  bnt  nndcr  a.  S2E  of  that  Code  (^ 

CBBIM  .       T^  .        .   I.  L  a,  a  All,  766 

-  SBl . : Ptnal         Cede, 

M.  a04  (a).  8SS— Cmmmv  ^*ail  hg  a  rati  or  rntsl*- 
get  act— VQlmmtariljf  eauH^  > «rt.— A  penm,  with- 
o«t  the  intention  to  eawe  death,  or  to  caTuemcb  boffily 
'  ■"  or  the  know- 
•e  death,  or  tbe 
to  canae  grtevoni  hart,  or  the  knowledge 
that  he  waa  likely  by  hii  aet  to  canie  grievon*  bnrt. 
but  with  the  tntentico  at  eaaring  hnit,  eautd  tbe 
death  of  uotbei  pcnon  by  thnwing  a  ^ee«  of 
a  brick  at  him,  wUeb  atrnek  him  in  tbe  lepon  of  tb» 
qdeen  and  raptaied  It,  flie  iplem  bong  ffiaeaaed. 
Stld  that  the  oSenee  oomnutted  wai  not  the  offoua 
(rf  eanains  death  by  a  rwfa  or  negligent  act,  but  the 
(Mance  ol  Tolmrtuily  cauJoK  hart.  KiiraMs  o> 
ImuA  •■  BAXDXn  BixoB   .    I.  Ii.  R,  8  AU,  697 

80. P»»al        Codt, 

u.  S9S>  KOi  80%  SM  faj,  BX—CamtiM  dtali  iy 
Ta*kor*tgli3*»tttet — drieeoa*  iari. — Whareaper- 
■m  itrack  aaotbtr  a  blow  wUch  earned  death,  wHhont 
any  intention  of  caning  dath,  or  of  ean^g  atkcb 
bodily  fajjuy  u  waa  Udy  to  eaoM  deatb,  or  the 
knowledge  that  he  wm  likdy  by  each  aet  to  eaua 
death,  bat  with  the  intatico  of  nanog  grierooi 
bnrt,^ — £eU  that  tbe  oSCbm  of  which  aveh  rnnon 
WM  gnUty  WM  not  tbe  dloMe  of  oanni^  death  by  a 
taah«ct,bat  ttecAenoeof  Tolnntarily  cannnggiier- 
oaa  favrt.  Qae«*  t.  Jlidamarti  Ufagahtuuiuiimm,  7 
Mad.,  119,  Qutm  T.  Pmiotr,  B  N.  W»  SB,  QweM 
V.  Maa.  BH.W^S^  Smprtu  r.  Xttaidi  Mmtdml, 
I.  L.  S.,  4  Catt.,  7$4,  JSmpmt  y.  Fom.  I.  L.  B., 
»  MU  BSa.  and  Smpt*u  t.  VBritn,  I.  L.  R.,  » 


ODIf  A^I^  HOMICIJ>B^^>oaA'«Mj. 

AIL,  766,  followed.     The  ofleocei  of  murder,  enl* 

Sle  homicide  not  amoonting  to  mnrdw,  and  canjing 
th  by  a  raib  or  n^ligent  act,  diitiDgiiiehed.    Sic- 
TsHB  <n  Imu,  V.  IDD  Bis  .  1.  Zi.  K,  8  AIL,  776 


-  Pinal 


Cade. 
SOifaJ — DoM^  aet'eiii  nuhmit  oikI  mgliffinei. 
; — Whei«  an  accnied  wm  chained  with  enlpable  homi- 
cide, and  the  evidence  «b<nred  tbat  the  wceaaed  had 
an  enlarged  eptera,  and  tbat  hia  deatb  waa  caoaed 
by  rapture  of  the  apleen  occauooed  by  blowa  inflicted 
by  tbe  accnaed  tm  tbe  body  of  the  deceaead, — Sit4 
that  it  waa  not  mffleient,  in  order  to  find  the  accnaed 
gnilty  of  a  rMh  act  nnd  V  a.  304  (a)  of  the  Faial  Cad», 
fnat  the  Jnry  ehonld  be  ntiiflad  only  of  the  prera- 
Itsce  of  the  dleeaae  of  •nlaigemait  of  the  x^ma 
in  the  diatriot,  and  infer  thenAom  eriminal  radateia 
in  beating  the  deoeaaad ;  hot  that  they  dioald  alao  be 
•atiafled  that  the  aocated  wm  aware  ti  the  prevalttue 
of  iDoh  diaeaie  in  tbe  dlatriet,  and  al*»  aware  of  the 
riak  to  Ufe  inTolved  U  etrikkg  a  peraon  afflicted 
with  tbat  diiOMe.    Waaaaa  «.  SiiAnnu 

[LIibB,4CMe.,8U 

8& AmI        Codi, 

».  $M  CaJ— Fatal  Codi,  ii.  386,  BS7,  and  aBB—Sath- 
■ew — Stgliginc-       "  '  '     '  '"      ~      -    -  - 

doei  not  apply  tc 
TcAantary  commianon  of  an  oSenoe  agaiut  tbe  penon. 
If  a  man  faitentioaallj  oomWta  endi  an  ofleaoe,  and 
wiMesWpeea  tM^ond  W  i  ntnaediito  wirpoae  reagt^  it 
ia  tor  tbe  Court  to  determine  bow  &r  be  can  be  hdd 
to  hare  the  knowledge  that  he  ww  likely  by  aai^  aet 

' "'    aetDilrtamlt  J  and  if  aacb  knowledge  <an 

the  ttanlt  la  not  ^  b«  attributed  to  mere 
.  If  it  eauiwt  be  tmpnte^  atiU  the  wUfal 
off  cDoe  doea  not  take  the  ehaiacter  of  rMbnee»  be- 
eaoae  ite  ocnaeqneBoee  hare  bem  tuftntanate.  Acta, 
pnAably  w  poMnbly  iavolring  danger  to  otben;  bnt 
which  in  tbmiaelTe*  an  not  t^encea,  may  be  offcacea 
nnder  ».  8S«,3S7,a88,oraM(0)if  dona  witbont  doe 
care  to  guard  a^aet  the  daBgerooa  eonaeqnencea. 
Acta  wbkb  ara  tmicea  in  themaelTee  mnet  be  jn^^ 
with  regard  to  the  kaovledKiv  or  meanaof  knowle&i^ 
of  the  ofFaider  and  plaoed  bi  thdr  appropriate  place 
in  the  daai  of  tdfoMe  of  the  Mme  eharairtcr.  EM- 
PUU  V.  KlEUDI  Hctoui. 

[I.UB.,4  0a)e..  76« 

89. C^fohU  liimiftid* 

Ota  amatmtiiig  U  mmrdn^Ftnal  CodifAiiiXZV 
aflW>),  I-  SOt—Aet  don*  tntk  Ua  imewUdgt  Mol 
diafi  woaU  bi  a  prolabli  raiuU. — Wbera  the 
prieonar  by  gripping  and  Kjnea^ag  the  tettiolea  of 
deceaaed  reduced  them  to  a  pnlpy  eonditioo,  thereby 
canong  an  injnry  which  renlted  U  death  due  to  tbe 
■hock  eo  inflioted  on  the  nerroat  lyrteco, — Slid  fit 
DATm,  J.,  that  the  death  wu  an  nnfOTeaom  reanlt 
for  whioh  priaimer  oonid  not  beheld  liable,  and  that 
she  ooght  to  be  oonTlcted  nnder  a.  828,  P^ial  Code. 
Pild  fw  SnXBlMABU  Attax  and  Bint»T,  JJ^ 
that  (Uatb  WM  a  probable  ooaMquenoe  of  the 
priaimer'i  act,  and  that  abe  wm  guilty  vaier  a.  90fc 
Penal  Code,  of  enlpable  homicide  not  amounting  to 
nmrder.     Qimx-BlDBXH  v.  KAUTtin 

[I.  I..  K,  19  lUd,  860 
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CULPABLB  EOUICIDE— nw/t'MMrf. 

40.  Fenat        Codt, 

».  304  (aJ^Act  dond  *■  eowH  of  ditpuie.~-Ia  the 
coDFM  of  k  triTul  diipnte  the  socnied  gave  the 
dceeMsd  k  levsrs  piuh  on  the  back  which  earned  him 
to  Ul  to  tha  mad  below,  a  diitance  of  two  and  a 
half  cubits.  In  falling  the  deceased  angtained  an 
Injury  frum  which  teUnn*  molted,  which  canaed  hii 
death  on  the  fifth  day  after.  S*ld  that  od  thcM 
tacti  the  accnud  waa  not  gniltj  of  the  oKence  de- 
aeribed  in  ■■  S04(a)  of  the  Fenal  Code,  nor  of  culpable 
hon^de  not  amonntlng  to  mnrdir,  beoinie  there 
waa  no  likelihood  of  the  nanlt  fOUcnring,  and  i  for- 
tiori, no  deeianed  caunne  of  iL  Sxa.  a  AoHis- 
ns     .      T      .       .     I.  Ih.K,  1  Had..  894 


-  Peaol 


Cea», 
t.  SOi  (a) — Catling  dealA  fty  a  rath  or  •effligtni  att. 
— JT,  a  ecTTant  of  a  rulwa;  companj,  chained  with 
Borii^  iome  trucks  by  cooliee  on  an  incline,  Hi- 
chaiged  Ml  duty  neg^igoitlj,  and  In  oonaeqaence 
lo«t  control  o(  the  trocka.  Under  lui  ordera,  mm  of 
the  oooUea  attemped  to  itop  the  tracki,  and  waa 
killed  in  iQ<&  attempt.  Mtl4  that  A  W  eanaed 
Oie  000110*1  death  by  hia  negGscoce,  within  the  mean- 
ing of  a.  804  (a)  of  the  Peml  Cods.  Siff.  t.  Xo^- 
boUom,  a  Co*,  C.  C,  439.  JUy.r.  awituiail.  aC.  i[ 
K.,  atO,  Sej.  T.  Williiimtim,  1  Cox,  C.  C^  9T,  re- 
ferred to.    QnxBvBKFSBM  V.  Naxd  Kibhobb 

tXIbIL,eAlUM8 

48.  C»iti»ff  daafi  tg 

«    ratk    amd    mtgligetii    aet — XMraJ — Bmrgioal 

faiti  "  — "XvnXiiy  riok  "—Fomil  Code  fAel  XL  V 
9f  laSOJ.  ti.80ifaj, 88,  amdS2^A.  koUiaj opetated 
OD  a  man  for  interaal^M  by  cutting  them  ont  witii 
an  or£nary  bufe.  The  man  died  fMn  hmnorrliue. 
The  kobiraj  wa«  ehaiged,  under  i.  90i  (a)  ot  Uie 
Penal  Code,  with  cftodng  deatii  by  doins  *  ladi  ind 
■  eoutendad  that,  uaamuoh  ai 


■  net  a  raih  aet  within  the 
meaning  of  that  McUoD,  and  that  at  all  erenta  h*  waa 
•ntttled  to  the  bcoeflt  ot  i.  88  of  the  Fenal  Cods,  m 
he  ^  the  act  id  good  lUth,  withamt  any  intenUon  to 
oanee  death,  and  for  the  bweflt  ot  the  patient,  who 
cepted  the  ritk.     Sold  that,  a«  the  priwDCT 


[  toKery, 
od  t&h" 


and  having  Mgatd  to  the  '""''"g  of  "good  

aa  defined  in  a.  CS  of  the  Foial  Code,  he  wai  not 
entitled  to  the  baiafit  of  i.  88.  Soli,  further,  that 
a.  88  did  not  apply  to  the  eaie,  ts  it  wae  not  ihown 
by  the  aeeneetl,  on  whom  the  burden  of  proving  that 
&ot  ky,  that  the  deoeaMd  knew  the  riA  he  wai  mn- 
■i^  b  oaoaeMug  to  the  opera&o,  and  he  could  not 
thoetwe  be  add  to  have  aooepted  the  rtak.  Hold 
■Jjao  Uut,  nnder.  the  drcnmitattcee,  the  conviction 
Duder  •■  801  (a)  wa«  a  proper  one.  Boouxoo  Eobi- 
xu  «.  Qmiif-Bicpsua       L  !«  &,  14  Calo,  506 

4S.    Fo»a      Codt. 

»,  B04  CaJ—CMuimg  doatk  Ew  a  eriwHutl  aet. ^Whm 
deathiinaiedbyaa  act  I>^iKmite  nature  criminal, 
o,  SOi  (a)  of  the  Indian  Penal  Code  baa  no  appliot- 
tioD.    QtriBK-EKmsa  v.  Dutodasax 

£LIJ.B.>iaibd..  66 


OUhPABlX  SOMUmm-eonelmdeJ. 

4A. Toniiofooa'vlotio&— Peaal 

Code,  I.  8O0~Exotftioot.—WhBa  a  Jndge  eoovicta 
on  the  charge  of  culpaUe  homidde  not  amounting  to 
murder,  he  ihonld  reoOTd  under  which  ot  the  aicep- 
ticmi  in  a.  800  of  the  Penal  Code  the  caas  bill. 
QoTKUIfBBT  V,  Eauxa  Himkh      I  Affitt,  Ot.,  8 

OULTITATOB. 

8*0  SxAXF  Aof,  1879,  BCK.  U,  An.  18. 

[X  Ik  B.,  6  Bom.,  691 

LLBH6AlL,SeO 

L  lb  B,  16  Bom.,  73 

L  lb  B.,  18  Bom..  64S 

CtnnTI.ATIV7  aENTBZTCE. 

Set  Casu  uroiK  6KimiH]B~C<rinruKira 


Boo  WBxrmra. 

[B.  lb  B.,  Sop.  ToL.  061 

T  B.  lb  B..  166 

6  Bom,  Cr..88 

SO  W.  B,  O.,  78 

OUBATOB. 


-  ondor  Act  2 


Eofl84L 


Boo   Cbbtdioati  ot  ADimni^unoi' — 

KlSBT    TO     8U1    OB     BZBOnTB     DBOBBB 

woBotrr  CBBimoATi. 

[L  lb  B.,  90  Bom.,  487 

OUBTODT  OT  CBHiSBBXT. 

fi»  DiTOKOi  Aoi,  fl.  41  .eSLIbB^SlS 
Boo  Caiu  vm>BB  HiBStr   Lav— GvAB- 


8oo  ItAOpaatxot,  Okdbb  ov  CsiNnaK 
Coim  BOB    .    L  Xb  B.,  4  Calo.,  ST4 
[LIbB,ie][ad,461 
Boo  if*r»Bt«  Law— CirnoDT  ob  Csha. 

[71bd.,l'm 
Boo  Cabbs   ubdbb   IbHOB— Cdbiodz   of 
Himn. 

1. Vattier*a  right  to  onatodjr— X#- 

gitim<at^ehildro»—XogtM  law  vrtniomo  to  Btmt. 


'The  father,  i 

irtiatever  age.    S  ft  3 


cannot  be  deprived  ot  hii  leal  risU  to  the  < 
<tfw-    ■ 


__ which  ^v«a   I    ,    , 

to  a  Jndge  in  Bi^Jand,  ha*  not  been  extended  to  tUa 
country;  therefore  the  law  applicaUe  toea«i  wUA 
occnrrel  in  England  prevkini  to  the  paadng  ol  that 
itatate  li  appticable  here.  In  ihb  ju«bk  Ov 
HoufBi     .....        Ifiydi^SO 


lizcdbyGoOt^Ic 


DIQEST  OP  CABB8. 


9,  Jmrt*dietto»     of 

SiA  Comrl— Improper  giiardiam.~Tiie  H^  Comt, 
'a  !u  nniUble  jnriMictiaD,  lui  ftntboritf  to 
e  wtUi"     '      '    "'-'  -' 


tare  wiUi  the  Imtl  right  of 
of  hU  efalld,  U  M  b*  an  ii 


lH7de,148 

a  . Bimd»fathtr  «m< 

c*H  to Clbrittianify.~A Hiaan  tfttber  1* not  deirired 
of  hii  right  to  the  cuitody  of  bla  cUldrai  by 
rawon  of  his  oaaTaAm  to  Chrlitluiitf.  HOOBOO  v. 
Abzooh  BiMoo  6  W.  K.,  S85 

-  Fartmf*  or  gmar- 


In  Covita  of  equity  ■  diMretkomry  power  hH  »hrsy« 


A  Q.  S.  ftS98J,  Vol.  II,  aaa,  wproVad.  Slid  that 
thii  WM  ntt  •  eMe  in  vMeh  the  Comt  would,  having 
dae  regard  to  tlie  intemte  and  well-bdna  of  tiie  child 


In  qontiDii,  aMiet  the  parant  in  ocerdAiff  Ue  Iml 
righti  of  cnitod;.  The  modem  eqnitabla  doetme 
cHed  in  Beton  on  Decnte,  ToL  II,  p.  81^  approredL 

' X  ol  JOflHT  Anuf 

[L  I..  B.,  as  0»la,  800 
'   Cmifoijof 


,  >  the  father.  Oidinaril; 
omtody  of  the  motbar  b  the  cnat 
and  any  remonl  of  tlte  chQdrea  t 
by  tbe  mother  onght  to  ba  Ukai  to  be  oon*Ment  wltb 
the  tight  of  Um  bthef  aa  gnaidian,  and  not  m  » 
laUng  ontof  hia  luei^g.  IH  thx  iuxtik  oi  ibi 
BBTtTiOH  or  FKAKKuaBiu  SnxuA.  Eu-uss  «. 
PujnBUmuSDWU  1. 1>,  B^  B  Calo^  809 

[U  a  I.,  a.,  S 

ft. Ordtr  iy  CriimuJ 

Comrt—<iiuttUm/cr  Civil  Cowf^-A  fatbar  bavins 
applied  to  a  Criminal  Conii  tor  the  cnilody  of  hit 
child,  vbo  waa  elaroi  jaan  old  and  baa  always 
livad  with  tba  mothv,  and  the  Coort  haling  eaosed 
the  child  to  be  delivered  np  to  the  father,— £W<I  that 
the  Coart  waa  in  the  wnog,  the  qneation  being  one 
that  oaght  to  ha  dedded  fai  the  C^vil  Cotut  Xool- 
■nx  Ban  «.  Bmo  ,    SB  V.  B.,  Or.,  SB 

7. Ordtr   «'  Magif 

trait  at  to  eattodg  qf  illtffitimolt  iiUld  ffrnwrf 
for  Hopping  maimttnamci  mttdtrordarqfMasiHntt*. 
— There  ia  nothli^  in  tbe  Criminal  Pnicadnra  Code 
which  wonld  warrant  a  Magistrate  In  ordering  a 
mother  to  aorrander  her  ilfe^timate  cUld  to  It* 
Cather,  ahhoogh  andi  child  be  a3  the  age  of  materity. 
A  refiual  by  the  mother  to  wtlkt  over  the  cMtody  of 
tbe  child  bi  eocfa  a  eaae  woold  be  ao  gmmd  for 
(topping  an  allowaace  previonely  wdeied  Lai  Dai 
V.  fiasuvjo  Bbaubujr    .  L  Ii.  B^  4  Calc,  874 


for  indie 

in  the  body  thereof  to  tbe  effect  that  tl 

waa  deaiRMa  of  having  tho  caatody  of  a  ( 


CUWSOOI  OT  CHUiBBHH'— eMh'MwA 


raidlnsth 
an  application  waa  nuae  by  the  petitioner  for  the 
cnatody  of  the  eHld  pendtnit  lite,  which  was 
opposed  by  the  rmpondent  and  refoied.  After 
decree  ma&  for  judicial  amparation,  the  reapondent 
not  appeaiteg  at  the  hsanng,  an  application  was 
mads  by  Um  petitiooer,  mider  ue  provUone  of  •.  43 
of  the  Act.  iv  thtetutoaroltbeehild.  No  noUee 
of  nieh  aroUeatiDa  wai  ^ven  to  the  reipondtnt. 
Held  that  it  was  the  more  correctiprocednre,  having 
regard  to  tha  proviaiona  of  a.  48,  not  to  Inchida  a 
prayer  tar  the  cnatody  in  the  original  petition,  and 
that,  following  Um  decUion  in  Bomtr.  Sanu.tOL. 
J.  P.  and  M.,  000.  and  Wilhitton  v.  WiHtinn*,  WO 
Zi.  J.  J>.  and  M,,  SOO  noil,  it  waa  nnneceaaary  nnder 
tlte  eircnuatancea  to  give  further  notice  of  the  appli- 
cation to  the  mpondent.  Seld,  farther,  on  the 
marili  that  the  petitioner  was  entitled  to  the  order 
naked  to*.    Laoui  e,  LiSLii 

[LI.&,18  0aIo.,478 

9. Clan^  ofrtligion 

—Sdmeatien  and  protpaet*  of  aataar— CowJaof  q/ 
Hotmrai  guardian — Gnardiant  and  Wardt  Avt 
(rilIofl8SO}~Babta»  Cerpmt—Criminal  Proof 
dmr*  Coda,  t.  491^8,  a  girl  fifteen  yean  of  ag^ 
had,  for  the  laat  eight  yeara,  wHh  her  mother  the 
patitlanei'i  oonaent,  been  boaided  and  educated  Ibat 
at  the  American  Marathl  Miamon  School  and  then  at 
the  Metbodiat  Zenana  If  i^on  School,  of  which  latts 
sdiool  the  napondait  waa  the  nperintendcnt.  The 
peUtJonCT  dnrW  that  time  had  nevei  eontribnted 
anything  towaidt  the  eipenaaa  of  her  danghto'a 
board  and  education,  and  waa  qnitennable  to  do  eo> 
bring  a  aarvant  in  rtcdpt  of  a  eabry  of  imly  8  annaa 
a  month,  and  with  no  home  of  her  own.  8,  tn  the 
meantime,  had  become  a  Chriatlsn  and  sMnmed  the 
name  of  Barah  Hattia  Honghton,  and  woold  aoon  be 
in  a  poaition,  if  allowed  to  oompleie  her  edncati«i  aa 
aha  herself  dfaired  to  ^,  to  earn  her  own  IWelihood 
by  teaching.  Tho  petitioner  now  applied  under 
a.  491  of  the  Criminal  Procedure  Code,  X  of  188% 
for  an  order  on  the  reepondait  1«  ihow  canae  why 
B  abonld  not  be  delivered  over  to  the  cnatody  of  her 
mother,  the  peUtioner.    Stld  tha^  even  aasnming 

^L-.  D  — . !._- :-. —  ^earaof  ago,  wastooyonog, 

Me,  to  be  able  to  decide  for 

J  wonld  r«aide,it  waa  the  doty  of  the 

Court  to  refnae  the  preteot  application,  the  Conrt 
not  bedng  aatiaBed  that  the  appUeatlon  waa  made 
load  JUt  ytj  the  petltlone*,  and  the  petitioicT  bong 
a  sarvsoti  earning  only  8  annaa  a  month  aa  wage*,  a 
panper,  and  having  no  home  of  her  own.  Btld 
fnrUier  that,  aocorcong  to  the  doctrine  goveniing 
Conrta  of  Bqnity  in  anch  caaea,  the  pctitiMier  by  her 
oeaidnct  dnring  the  laat  eight  yean  had  preclnded 
henelf  from  demanding  that  her  child  ihonld  now 
he  given  np  to  her,  to  do  which  wonld,  nnder  the 
circnmatancea,  he  manifeatly  moat  detrinuDtal  to  the 
wdfare  at  the  child  heraelf.  The  tme  piincipla 
dedncible  from  the  anthoritict  by  wUch  the  Conrt 
■honld  be  guided  in  nieb  caaea  la  that  the  Court  ia 
to  judge  upon  the  cirenmalaocea  of  each  particnlw 


iizoabyGoo(^Ie 


> 


DIQSST  OF  CASES. 


cnaroDT  of  ohtldrbn— eowfjuMif. 

CMC,  ftnd  that  Qie  welfare  of  the  in&nt,  iiieapeetire 
of  itsage.  i*  the  tnaui  fatnre  to  be  regarded.  Semblt 
— A  boy  of  ftnuteen  and  a  ml  of  liiteoi  have  a 
right  to  chooae  thdr  own  reidamce.  The  proTuioiii 
of  the  Qoarfiam  and  Wudi  Act  Tin  of  1890  and 
the  caw  on  the  mbjeet  in  the  BngUah  and  Indian 
Contti  ooUEidered.  Is  lEa  xmsB  o*  Satthbi 
Jabtoo  v.  Abbaxb         .    L  Ii.  B^  16  Bom.,  807 


la- 


-  AppoMntad    «f 


aaardiait—0miirdia»t  and  Watdt  Act  (Fill  of 
imo,J  n.  9  and  17—Applioatitm  by  a  Cirittia* 
fathtr  ta  h4  appcUktad  gttardim  if  hit  Bi»d» 
minor  idm — Matttrt  to  la  eontidtrnd  ig  th»  Court 
in  appoiniing  fnardian.--A,  who  wai  originally  a 
Hinao,    bat    afterwardi   bec*me   a    Chriitian  and 


On  the 

Ejection!  of  the  paternal  and  mateniBl  nndea  td  the 
boy  that  under  the  oiicnnutaneea  of  the  eaae  the 
fa^R  wu  not  fit  and  ptcipei  penon  to  be  appointed 
the  guardian  of  the  tataor, — Stid,  alUwogh  the 
father  i^  primdjatia  entitled  to  tiie  coitody  of  hli 
infant  cUld,  he  <an  be  depfired  of  mch  pareotal 
rigbt  if  the  drcnmitancei  jnitif  j  it  i  therefore  in  a 
CHe  when  a  child  who  was  bnmght  up  m  a  Hindu, 
and  who  eipresed  a  dedre  to  i«mun  a  Hindu,  and 
WM  lif  inK  intb  Ui  Hindu  rehUion,  who  waa  mun- 
Uning  bw  and  «m  LiokiDK  kfter  hii  edneation 
propeHy,  it  would  not  be  to  tbe  welfare  of  the  child 
tlttt  he  alundd  be  handed  or«r  to  the  father  and 
brought  np  in  the  Chrirtian  bith,  and  that  tile  Conit 
below,  nnibr  the  circnmitanoei  of  the  caae,  waa  right 
in  dJmniMing  the  application.  Uokooxd  Lai.  Suqh 
••  KoBODiP  Ckitxdia  Sibbha 

[LIi.IL,a6  0ala,881 
saw.  IT.,  379 


IL- 


Kother'B  right  to  ouBtody 

~anariiam—Act  IX  of  1861— Marriage  ef 
Xaiowteianmolktr  aith  Ckrirtian  in  Maiomtdan 
fbrm. — A  child,  the  oSipring  of  ■  ChriilJan  marriage, 
waa  liring  after  her  father*!  dfalb  oiider  the  protec- 
tion of  her  mother.  A  married  man,  a  Chnatian, 
came  to  live  with  ber  mother,  and,  in  order  to  lega- 
lice  their  interconrae,  be  and  the  mother  became 
Mahomedani,  and  were  married  in  HHbomedan  form. 
About  three  yean  after,  when  the  child  bad  attained 
the  a^  of  fonrtecn,  acme  of  her  relativei  applied  for 
an  order,  under  Act  IX  of  1S61,  (hat  the  gvl  be 
removed  from  the  gnardiuuhip  of  the  mother  and 
her  aecond  htuband  and  placed  under  a  Chriitian 
gnardian.  The  girl  deposed  that  *be  wished  to 
ram^  with  her  mother  uid  to  become  a  Habomedao. 


that  a  Jn^,  in  tbe  eierdee  of  bii  jnriadictaim 
Qoder  the  Act,  i>  jnetified  In  havins  reipect  to  tbe 
religioo  profeued  by  the  father  of  a  minor,  and 
in  pairing  mch  orden  with  r^ard  to  the  cnatody  of 
the  peraon  of  mch  minor  ae  he  may  hold  to  be  in  accor- 
dance with  what  wonld  have  been  the  minor'a  fathac'i 
wIeliM  had  he  been  alive  to  eipre«  them.  Where  a 
nother  under  colonr  of  a  change  of  religian  folmi  a 
coonectioD  or  lead*  ■  life  which,  by  paraoni  profew 
jng  her  haiband'i  fuUi>  wonld  b«  deemed  Immonli 


CDBTODT  OT  tSSO^'SSaS—eonelndtd. 
■be  thereby  ceaaea  to  be  a  proper  poaon  to  be  en- 
troBted  wiUi  the  education  id  tint  cluldreo  of  her  de- 
ceased hueband.  It  the  Court  flndi  a  caie  made  mt 
for  iti  intarferoioe,  it  will  not  be  deteired  from  the 
""      '     of  itapowere  becaiue  the  persona  setting  it ' 


motion  may  be  actuated  by  motives  other  than  the 
intcreats  of  tlu  minor.  Special  leave  having  been 
given  to  appeal  to  the  Privy  Council,  the  ord«v  w 


S.  Cln  High  Conrt 


—  Fartmt  and  ekild 


—InUrftreneo  teiih  nainral  righUJbr  tht  itneJU 
tff  tit  eiUd—B^nUg  and  good  eonteitnet.—^VUia- 
tifl,  •  Brahmin  widow,  sued  to  reooTfr  bs  llleptti- 
mate  bfsnt  child  from  defsndant,  to  wion  Aa  had 
cntrasted  It  rince  tt«  biitii  lor  nnitnm.  Sold  that, 
it  bdng  proved  that  the  pUntUf  waa  leading  an  te- 
^■*    "         ■'  wia  ri^y  <£ndMsd.      Vw- 

3u  .T£.B„uiCMi,e7 


CDBTODY  OT 

So»    Ua 

WiFB 


Law— CITBT09T    or 
.    5B.UB.,6e7 

[i8aibB..ieo 


OUBTOIC 

Set  Cum  chsbx  HamiT  Law— CiTnVH. 


L  Origlo  of  onatoni. — A  cnstom,  to 

be  validi  niut  be  anoieat>  must  have  been  ecaiUnned 
and  acquieaced  in,  and  mutt  be  reasonable  and  cotMii. 
I,4LA  V.  Biu  SufOB  .  .  1.  Lb  &,  S  AU,  40 
Bffeot    of    OTutom— ff^n'ttcM 


aontratt. — Cnrtom  cannot    affect  the  eiproa  ti 
of  a  written  oontmct     bmrB  CEinniBB  Dtjoaj)  b. 
LAOmoBiBi   .    7B.I..B,e88;ie  W,  B^601 

8.  — CntUxa  contrary 

to  law  ^  inktritanet. — Custom,  when  it  is  ancient 
iuvuiable,  and  established  by  clear  and  positive 
proo^  ovwridei  the  usoal  law  of  Inheritance.  Edb- 
lOOBA  EooMABBB  e.  UoKOBDB  Dho.  OomBmxT 
4h HonoBTO Dbo    .  .    V.IL,18e4,aB 

-   Cnttom  rtgnialing 


taeettrion,  Froiff  of. — If  it  ia  contended  that  As 
■nceeouon  to  property  is  ngalated  by  any  speraal 
family  cnetom,  that  cttstom  onght  to  be  alleged  ai  ' 


proved  with  dLitinctnen  and  certainty.     Sbbtjhab 
DUAH  e.  Palaisah  Vitil  Mabxa  Cootki  Uuab 
[16  W.  B,  P.  O,  47 


lizcdbyGoOt^Ic 


DWEST  OF  CASKS. 


CUBTOK—mmiifmnl. 


of  inhcrtti 
.  y  to  ihbw  that  the  M«Bg«  U  kncient  md  hu 
iMeo  mmiablB,  mud  H  ilxnld  be  Mtabliibed  b;  dcu 
and  po^ire  prooF.  Nuobhsib  If  ABU*  v.  BiTORoo- 
KAiHlfAUuDnr  .    W.  1^.1804.  SO 

8.  Cuttom  contrary 

to  Hiadm  low.— Wbcre  ■  cottom  ucurding  to  wWd 
tbe  Bsjmlii  of  Beerbhoom  had  granted  a  right  to  a 
than  of  ^opertj  dMcribed  u  "Bbabak  mebali" 
appeared  to  have  been  alwayi  recognlud  by  the 
Ctnut^  it  wai  munUined,  DotwithAMidijig  t^  it 
mi  in  coDtraTmition  of  the  ordinal^  Hbida  law. 
Kni  ll.u>aDB  QoHAXBi  V.  CHmmak  Hookhbi 
Uoiuiui  .  >aw.R,8e7 

7.  CuHom    eontrarg 

to  I-imitittum  Atit. — No  eostom  can  be  admitted 
to  ororide  the  proridoni  of  Oie  Limitatton  Act, 
WoniiP-fT.  Jboeass  c.  Akbailix  BiotusDAs 

IL  Zh  &.  a  Bom^  174 

8L  lnktritamM—Co»- 

vtrttflvm  Himdu  tc  JMUmudtm  religion — Cutiom 
at  tarianee  toith  lav.— The  general  pntamfticn, 
ariAig  bom  the  Intimate  oooneetirai  betwMn  law  and 
nliffion  in  tb«  Ibluinedan  &ith,  b  that  the  Ifaho- 
naun  law  aovetoi  oooTsiti  bom  the  Hinda  religiioo 
to  Mahonie&aum.  But  a  well-eetablkhed  cutoni  In 
(be  oaM  of  inch  conTeita  to  frdJow  tbatr  old  Hindn 
law  of  iaberitance 
wmptiin,  and 

Inb^tanoa  u  _.„ -    t 

wonld  be  ^ven  Oie  forea  of  Uw,  erv  thonrii  K 
variance  with  both  Btndn  aod  HahamedBD 
HiaoMiD  Bmos  v.  Bui  asnmd.    Hui  Akdvu 
Hui  Abmutax  0.  Hin  Ahud 

[L  II  &,  10  Bohl,  1 

8. Cnttom  o/trade— 

Sotarietf  "d  dejtniientti  of  cnttem — SequirtmaUt 
tf  a  binding  euitom  of  tradt. — Snit  for  damagee  for 
breach  of  a  contract  to  let  honea  on  hire.  The  plain- 
tiff hiied  a  pair  of  faonei  at  Ootacannnd  bam  the 
defendant  fat  a  period  of  eii  month*,  and  on  <me 
occarion  drove  them  beyond  the  mamdpLl  limite  of 
the  itaUon ;  on  their  retnni,  the  defendant  took  avav 
the  honet  from  the  plaintiff,  wluch  wae  the  breach 
complained  of.  The  defendant  pleaded  that  the  pl^n- 
tiffi  nee  of  Uie  honei  ai  aboie  wia  contrary  to  the 
local  cnitom  of  the  trade.  Mild  that,  fioee  the  alleged 
outom  wai  not  ihown  to  be  dllier  certun  or  inTaii- 
aide  <a  eo  notoriooi  that  pereone  ebnnld  be  held  to 
enter  into  agreement*  with  reference  to  it,  it  formed 
no  defeooe  to  the  acUmi.    Pbiox  p.  Baoinra 

[X.  L  B,  M  Xad.,  420 


d  a  BMga  Mtablkhiiw  a  ipeeial  nle  of 
B  regaida  a  roedal  kind  of  piuMrtj 
m  fte  forea  of  Uw,  erv  thonrii  it  be  at 


K>. - 


-Balt—Sico. 


—Tradt  mast—Conlrael  Ael,  u.  «,  77.  93, 161— 
D»liptiy  e^  tctlou  to  eottom  pr*u — ZVoOf^  of 
ProptriyMt,t.llB—OKmnlHpofeotto».—ieearA- 
ing  to  m«caiitdle  omm  In  the  cotton  bade  In  Tnti- 
OMin,  whoe  a  dnler  ddivare  cotton  to  the  owner  of  a 
oottcn  pre**,  not  in  pnimanoeot  anyipedalocotiaet, 
the  property  in  the  cotton  rcata  in  the  owner  of  (he 
cotton  proa,  w1m>  ia  boond  to  gire  the  merchant  in 


CUBTOH— cMfi'aseil. 
[change  cotton  of  like  quantity  and  qnallty.    The 


-  Bvldenoe  of  onstom— Jr*r- 


11.- 

eUbier  ibt  antiquity,  the  nnifbrmity,  a 
of  cniton  which,  in  reapect  of  i^  theac  beoomci 
a  lucal  law.  The  lusge  may  be  atill  in  conrae  of 
growth  i  it  may  require  evidence  for  it*  mpport  in 
each  eaae ;  bat  m  the  renlt  it  it  mongh  if  it  appear 
to  be  10  well  known  and  acqnie«ced  in  that  it  may  be 
reaaonably  preaomed  to  have  been  an  logredient 
tacitly  imprated  by  the  partie*  into  their  contract. 
JvaaoxoBtn  Gbobb  v.  lUBicx_CHraii_ 

La.,  968 


Cuttom  rt/mfntnU  to  law. — Evidence  of  Uie  acta  of 
a  ringle  fai^y,  repagnant  or  antagoniiUc.  to  the 
geacral  law,  will  not  eatabliih  a  valid  custom  or  nMige 
enforceable  in  a  Oonit  of  Joitice.  Tara  Cia»d  v. 
Xtib  foM,  a  Mad.,  60,  followed.  Haseatmat 
BA^UTVimsA  v>  ft*'"""""  Bashatsitdba 

[4  Bom,  A.  C,  118 

11    Family  Bmttom— 

Xnlfrmarnagt:—A  &mil;  eoetom  ■■  to  intermar- 
riago,  being  matter  of  fan^y  blttoiT.  may  be  proved 
by  declaraBon*  made  by  men^era  of  Uie  family. 
KnoaiirDirB  Nasuk  e.  Btoboovaih  Nakuv  Dbi 

Cw.B^i8e4,ao 

14.  — 


Maiomtdan  law 

_, »i»3£alabarat  to  rifitto  iMptr- 

inttnd  NMjaM. — In  Malabar,  when  the  right  to 
euperintend  a  moaqne  i*  in  diepnte,  the  Hahomedaa 
law  of  (ooceadon  mnit  be  applied,  anlea  a  coitora  to 
the  oonlxary  it  proved.  I^vof  that  the  managnaent 
of  moat  moaqnea  in  a  certain  diatrict  ie  In  the  han<fa 
of  penoni  w1u>  wonld  inherit  under  the  Maramakka- 
tayam  law  will  not  warrant  a  flo^g  of  the  eiiitenoe 
of  inch  a  cnitom  in  mch  diitrict.  Echhi  Bm  e. 
Absdi.  AiiE    .  .    Z.  Ik  Bs.  e  Hud.,  108 

IB,- 

pariiy  cl^nu  land  leparBted  from  hi*  eatate  by  a 
change  in  the  oonne  of  a  river  upon  the  ground  of 
immemnrial  cnitom,  he  mnit  prove  encb  cuitom.  The 
canoocgo  p*peri  are  not  laffleieot  evidence  to  prove 
immenmoial  caitom.  The  ptnoeedinge  ihewiog  that 
tnch  cnitom  obtain*  on  the  lank*  of  one  river  will  be 
DO  evidence  to  prove  that  it  obtain*  on  the  bank*  cf 
another.    KAi  M'lrTg  Chabs  c.  Hishobak 

[S  B.  I..  B^  F.  c  e 
ll  W.  B,  p.  o.,  4a 
18  Woora'i  L  A.,  1 


Sit  alM  BiMassuKVAiE 


MoESUAR  Box  Soroa 
Cll  B.  Ik  B,  985 
18W.B.,160 
L.  &,  L  A^  Bnp.  T<d.,  84 


lizcdbyGoOt^Ic 


DIOfiST  OF  CASKS. 


CmBlX>lI-co«fi'M«J. 


-  CmHom     at     to 


IramtfiraMitf  ej  toMHWf.— Id  mi  mqaliT 
whethtr  t«onrM  of  •  cKtun  cUn  are  ttmiiiiffltKble 
■oeonUng  to  lonl  enttomi  it  )■  mffidoit  if  thae  b 
madible  cvUcom  of  tb«  pritfawe  tnd  uitiqaity  of 


17. 


■ndi  teonni  tMCame  tn)uftt«ble.    Ji 
[U  W.  B.,  84a 
-  Prttmptiott — Pre- 


eetdingi  in  Jbmitr  nil; — He  yroettAngt 
former  waiia,  wbo^  undo  dnUu  drcalnttaacM, 
tboQgli  tbe  exerciae  of  the  r^ht  wu  ^qmted  rai  otlker 
gniQDdi,  tbe-  right  of  pre-onptiaii  wu  admitted  to 
eiiit,  mty  be  Tsceived  In  evidoiee  in  tnppoit  of  the 
cutom.    Vaskub  C&tntDBs  Nath  Buwaa  e.  Tovn 

sbwab  .  t  w.  b^  aio 


1& 


-  "  JSaqq-i-iAaia- 


^FriDoia  lalt — Safe  i 
Proof  of  a  CTutoni  whmbj  t 

It  entitlad  to  one-foiuth  of  the  poTchawmoDey  when 
•  bonw  in  the  vilUg*  i«  wM  piintdy  I*  not  pttmt  at 
ft  rimllkr  coitom  id  TMpect  of  Mlea  in  cserattoD  of 
decMM.    Kauab  Daa  v.  BaAsnuTHi 

[I.  Ii.  B.,  e  AIL,  47 

18.  Sigkt  U  iimhr 

tmtktd  athort — Wreet — Lordi  of  vtancr. — Whare 
ft  pkintiff  mad  Cor  dunagei  for  T^ne  of  timbn  cu- 
liM  ftwftj  b;  Qovenmaat  tiUr  beiag  w*died  on  to 
hli  ertate,  uid  to  hare  hSM  right  dedared  >■  ag^ntt 
GoTenuncnt  to  iH  timber  tliat  in  tlie  fntnre  may  be 
waihea  on  to  hli  eitate.  Stld  that  it  m  oot  necw 
mi;  ta  pluntiJt  to  piodnoe  docnmentaij  e*idence  in 
•nppiHt  of  th«  i^ht,  or  iMne  decree  or  deeWoo  of 
oanpetcttt  anthoritf  (atablidiinR  tbe  enriom.  Iiordi 
of  manonan  allowed  to  ««tftbU«h  .ri{^  to  wnck^ 
etc.,  by  long-ooolinQed  and  adveree  aeiBrtluo  of,  and 
enjoyntent  nnder,  each  olaiv ;  and  the  plaintifr  wm 
«ntnled  to  haxe  the  qnciUon  tried  by  the  evidence  he 
bad  adduced.  Chuitds  Lau.  Saras  e.  Ootssk- 
UHT 9W.B,87 

SO. OiMi-notHHU  o» 

tktnue  of  baeht  ofUtterf  to  preta  heal  emtowi. — 
ObMTvatioD*  m  the  nie  of  bone  of  l^itoiy  to  prore 
local  enatom,  mi  on  tbe  ponUon  ae  head*  of  their 
cuie  by  cnitom  of  the  repromtatiTee  of  the  anciott 
•overngm  of  tbe  Wtat  Coait.  TaIiLABea  e.  Uadti- 
■irsASAM      .  .    L  Zi.  B,  19  Kad..  488 


Bom.  Stg.  IV  qfiaZf,  ».  S8.— By  i.  26,  B^;n]»tian 
IV  of  1837  (Bombay),  the  na^e  of  the  diettkt  In 
whi^  ft  e«it  may  arise  tahea  prwadeDce  orer  the  law 
of  the  defendant  in  tbe  detcrminaUDn  of  ciTil  luiti. 
By  local  enetom  in  tlu  Broach  diatrict,  wnqf  land  left 
aiareUgtotu  endowment  SMy  he  moi^atfed,  althnn^ 
•neb  practice  ia  contrary  to  Hahomedui  law.      AbAS 

AU  ZlXCIr  AXASIV  C  OaOUM  HtlHUOtAD 

[1  Bom..  86 

9SL  f  poo/   of  enit- 

laiKM  iff  cuttem  —  Infermaiion  derired  from  de- 
etatei ptrto%t—Etideitc«  Ael,167li,  i.  S3,  »*b-i.  (BJ, 
M.  i9  and  SO.— A  witneee  may  rtate  hia  opinion  ai  to 


OUWrOM—eoHt  imned. 


mogenitnTe}  and  give  aatiie  grounde  thereof  intcviD' 
atlni  derived  from  deoeaaed  pefiona.  Bnt  it  moat  hm 
Independent  c^nion  baaed  on  htanaj,  and  not  od 
mere  repetition  of  faeaimy.  See  Bvidmoe  Ae^  187% 
a.Ba,  nitM.(ff),aa.4Band60.  lU  wogU  dep«>di  on 
thecharftcta.M  tbe  wttnceaandof  Hiadeeeaaed  pei^ 
aona.  QAxvxmiHirAJAPABSSiJiSiReBe.SAPAUK- 
DSTAJA  PAxaSAs  SUM   .    I..  B.,  97 1.  A..  SSS 

98. C«i(0M  of  imktri- 

tanei  to  ihagdari  tttture*  Hi  tki  Broaek  dulriet. — 
The  eorttm  in  tbe  Broach  (Eatrict  of  male  flnt 
conuna  ■oceeeding  to  ptoperty  held  on  Uie  Uugdftri 
tttinre  in  preferenco  to  danghtera  or  naten  upheld 
in  a  eaae  in  which  the  bbagdart  were  If  ahomedaoa. 
Bai  Khsdu  c  Dasd  IiALL   .    B  Bom.,  A.  C 1S8 

S4. 


—  BkagdarilUHiret 
nt  Jiroaea — juvwrwoiwe — oftoial  etilom — Prior- 
itg  of  naarett  male  relative  to  rfnwUer  or  eitttr. — 
The  pUtttilt  ••  heir  of  her  bther  (ft  deceaaed  Hinda 
bhagdar),  aved  the  aone  of  aiaten  of  het  fatbcr'a 
paternal  nncle  for  poaaeidoo  of  Mttun  bbagdaii  landi 
tttnate  in  •  village  in  tbe  Broach  collectorate.  Tfaa 
defendant*  pleaded  that  they  were  entitled  to  the  pio- 
peity  nndw  «  special  cuatom  renlatlng  Uie  eaceea- 
uon  to  bbagdari  landi  in  the  MMlecttoate  of  BroKlh 
nnder  which  enatom,  on  the  death  of  a  bh^dar, 
whether  Hindn  or  Hahomedan,  witbcnt  male  iMock 
hia  nearest  male  reUUoni  (after  the  deftlAi  el  hta 
widow),  whether  aprang  ttirongb  maleorfeiMlerdB- 
tivea  of  the  deceased  bhagdar,  tncoNd  to  U*  blw|t- 
dari  landa  to  the  eicltuion  of  hia  danghtO'  cr  liata-. 
Sold  tbftt  the  enatom  alleged  waa  aoffleieDtly  {rovad, 
and  ti«t  the  defendant*  were  entitied  to  retain 
pnaonon  of  the  bhagdar  landa  in  qneaUoo.  Per 
Cwimn.— The  enatom  allegedbelng,  if  notoniTcraal, 
ftt  ItMt  general,  in  the  Broach  coUeetoratB,  it  ritonld, 
in  tbe  oaae  of  any  puticalar  village,  at  any  rate  on 
evidence  beiog  pvcn  of  ite  contiaaance  in  itber  aimi- 
Ur  adjacent  viUagee,  if  not  in  Uie  paiticnlar  villace 
itaelf  (thongh  it  wonid  alwayi  be  more  latiafaetay  if 
thia  could  be  done),  be  bdd  >^  to  (arviTe,  tinlesa 
and  nnti]  tbe  opponte  party  proved  tbe  adoptJixi  of 
aoDieotherciutam,orof  tbe  ordinary  mlea  of  inherit- 
ance, in  the  partimlar  rilUge,  or,  fuling  inch  proof, 
the  general  prevalence  of  mcb  rolea  or  inch  oppoong 


bhagdar  have  pnority  over  malca  ajoung  of  female 
relatlvea  of  the  same.  QB>ar#— Whether  »  dai^htM- 
or  nater  of  ft  deeeaaed  bhagdar  ia  wholly  eielndM,  by 
the  cnrtom,  from  the  line  of  inheritance,  or  wool^ 
on  failure  of  male  relationi.  anceeed  to  the  bhagdaii 
land*.    PsAiulTAX  Daiabax  e.  Bai  Bbva 

[I.  Xb  B,  fi  Bom.,  483 

9S.   )rru'i*H»;-ar«— 

Evidence  nf  eillage  eiutom. — A  wajih-nl-ara  ii  nab 
a  mere  conbvot  t  it  !■  a  record-of-righta  made  by  » 
public  servant  i  and  tharefore,  without  atteitatiui  or 
execution  by  Uie  proprietnra  of  the  monnh,  it  ia  en- 
titled to  we^tlit  aa  evidence  of  village  enatom.  Da~ 
BUI  DvT  c.  Bhah  Ajj        .         .     S  XT.  W.,  S8& 


lizcdbyGoOt^Ic 


DIGEST  07  CASES. 


CUSTOU-eMtimmtH. 


-  Ctst, 


of  the  M 


Wt^ih-^-wrt.—BAA  ttBt  ttM 
tn  a  ir»jn>al^7i  ii  not  eonelndye  proof  of  tks  < 
tui  or  luage  wHch  girN  ttie  right  to  lerv  the  ccm 
•niut  penoDt  not  pwtlN  to  it.  Bui  CBinn>  r. 
ZuoobAuKuv  .    1  AgxS)  184, 185 


ST. - 


-  The  mjib-iJ-n 


Mnda  eo-ptmoat  who  b»re  verifled  ud  attaitod  it, 
■nd  li  M  far  evIdenM  of  cDftoin  between  oo'pveenen, 
bnt  Ii  not  k  condudve  erldeuce  of  cnttom  betWMn 
eo>jiucenan  ind  Uuir  touDt*  who  were  no  putiei  to 
n.    FvcHoo  v.  Kleoiod  Tau  Aui7i>ooi>ib 

[S  Agra,  917 


tjIMHbwMf  s*<i«-. 

in  Moordmnee  irtth  Tllhge  cnatom  hM  been  recorded 
by  n  HttlBDMit  oflleer  i*  important  eifldenc*  of  tlu 
eutom,  bnt  not  conelii*i*e  proof  of  ft.  Btld,  ca  the 
evidenee  in  thit  ombi  that  tlie  Tillage  enrtom  aet  np 
WM  not  eeUbliihed.    Lau  •■  Bnu  Sihob 

[L  I..  B.,  a  AIL.  40 

llanenol  Amat 


and  et*t*i-—TbiB  plaintiff*,  Hmindan,  nied  tor  _ 
deelaiatioQ  of  their  ancient  rigbti,  m  again^  all  the 
t«naiit>of  a  certain  Tillage,  to  apjffopriate  all  tren  of 
■pontaneoiu  growth  aud  the  finite  of  other  treea 
plaDted  by  the  tenant* ;  alio  to  receive  as  manorial 
Mbnte  a  certain  nnmbC7  of  plonriu  annnally  and  a 
owtidn  offering  of  poppy-Medandotherfann-^odQce 
on  Ute  oceaiion  ol  the  maniiM  of  pcnone  of  the 
I,  with  a  nrtiur  ri^t  to  lery 


lower  Coniti  haring  decreed  the  nit  on  vague  and 
gMiwal  parol  tTidance  a*  to  the  exiitence  of  the  Mid 
eattomt, — Sttd  (a)  that,  where  a  cmtom  n^iarding 
•aTera)  ae«M«  la  alleged,  the  exiitence  of  the  eutom 
r^arding  each  coi  ihonld  be  tried  at  a  aeparate 
iwo^  (i)  that  paiol  eridence  a*  to  the  exiatenee  of  inch 
itinnaihanlobe  teetedbjaaccrtalntnR  the  gmnnde 
the  wHnei^i  ofdnion  i  (e)  that  the  Met  proof  of 
■torn  ii  inttancei  in  which  it  hai  been  acted  on  aod 


doewnoitBrj  eridaice  that  i 
that  a  cnttom,  to  be  good,  i 
HAM  Ru  o.  AXMX  Kxu 


nrt  be  definite.   Liob> 
,I.IhB^lAIl.,440 


Wti}ii-ml-9lt—0mHi  frotaitdi.-^A  wajib-nl-nn, 
prepared  and  atterted  BcODiding  to  law,  la  ]>narfAi£M 
eridoioe  of  the  eiietenee  of  an*  cnttom  of  pre- 
emption which  it  reemdi,  inch  endence  being  opoi 


ToiA  tUv  •■  Hosan  Lu 

8L Frt-Mnfiia*— 

ITii^A'Whwv.— An  nnaigned  wajib-ul-nn  it  not 
Un{U)g  on  the  co-aharen,  and  cannot  originate  a 
right  of  pT«-«npiUon  if  no  prior  luage  eiteted.  To 
prove  uage,  it  ia  not  neWMary  tbat  doennientarj 
evidence' Aonld  be  adduced.  Jotmmhom  Bnwa  n. 
TbaxoobDui      ....    8Afr«,7B 


CUVEOM—eontiMtd. 


Waifa-ul-Mn-StU  that 

wUeh  a  cUm  to  preHDipHoa  is  Oe  grovnd  . 
nage  may  have  b««i  admitted,  or  lor  qiedal 


of  pre'cmpt 

bnt  repeated  initaneea  (« the  aai 

tion  Bi  a  ri^  and  of  it*  t4    _  ~  ~ 

ranging  over  a  long  period  of  time  and  In  vaiiona 

place*,  ihonld  be  ehown.     Bsio  Chuxx  Kinxto  v. 

OooDira  Buunvis  .8  Agr*,  18B 

88.  &,it   Jbr    pr». 

empfio» — Saidtwrt — Ltertet  tnfbrtimg  right. — In 
a  nut  for  pre-emption  baud  on  enitom,  evidence  of 
decreet  ptated  in  tavoor  of  encfa  a  enitom.  In  mitt 
In  which  it  wai  alleged  and  dmicd,  ti  admiadbla 
evidmce  to  prove  ita  exiitence.  The  moat  latitfao. 
tory  evidence  of  an  enforcenunt  of  a  cnttom  ia  a 
final  deoea  baaed  on  the  enitom,  0i^Ju  Lai  r. 
VatA  Lai,  L  L.  B.,  €  Calc  171,  Aitingoithed. 
Koodottoollah  v.  MAitua  JtiAmn  Siaiti,  0  St., 
Civ.,  and  Cr.  Sep.,  Z90,  8h«o  CJUrw  Slamdoo  v. 
Ooodur  Banmai;  3  Agra,  138,  and  Laolmam  Bai 
V.  Aklar  Khan,  I.  L.  JZ.,  1  Alt.,  HO,  referred  to. 
OVBIUiTU  TW*r,  ^  JmimiT  Mit. 

[LL.B4lOA]l,S86 

84, Bnt    hg    lami- 

\oldtrfor  itelaration  cfrigil  to  talet  latd  frfm 
oee*j)a»^-ltnaai  for  rafefnifiow  qf  M^^^o— 
TTiMtiHi^ara,  CoMfr«o<<o«  i^. — He  lamhidart  g| 
a  vfilage  ned  an  ocenpaney-tennt  for  a  dedantion 
of  their  right  to  maintain  a  cmtom  whidi  tn*  Uu 
reoorded  in  the  wajib-nl-ors : — "When  nnir—ij. 
one  or  two  bighaa  oat  of  the  tenant*'  land*  ara  taken 
with  thdr  eonacBt  (ba  khmriii)  tia  eovli^  bdlgo." 
Upon  the  bane  of  tU*  oitrr,  they  cUnad  to  b* 
entitled  to  lake  a  portion  of  the  ooenpanoy-hcJ^EiiK 
at  a  oertaio  period  of  the  year,  tor  the  parpoaeM 
enltivating  infgo.  Btld  by  the  Fall  Boich  that  the 
wotd  "  khnihi "  aaad  in  the  WBiib-nl-on  indicated 
that  the  land  wai  only  to  be  taken  with  the  ocoa- 
pancy;tenanfi  oonaent,  and  the  document  created 
no  right  of  the  natnre  alleged,  namely,  to  take  the 
land  deapite  the  tenant.  Shsosisak  e.  BsliKO 
Pkuu>  .  L  I..  XL,  7  AIL,  880 

86.  

JTiijii^-*" — Stidtaci  efeonlr^^  and  #i 

AetXIXofl873,:9t'~Bn^.R»3.  TJI  ^  1889. 
«.  9,  eZ.  fi^.—Thewajib-al-nriof  avilhweit  a  doen- 
ment  of  a  pnblk  character,  prepared  wUh  all  pnbli- 
city,  and  mnit  be  oontidered  ai  primdfaeit  endenee 
of  the  eiiitenoa  of  any  cutom  wMdi  tt  record*.  Ita 
record  of  the  erittmee  of  a  omtoH  of  pre-emption  Ii 
mAdentl;  itrong  erldenea  to  out  on  thoae  dniying 
(lie  enitom  the  bnrdeo  of  proof ;  aad  hi  the  tame 
manner,  whoi  it  taooid*  a  contract  of  fre>enptian 
betweai  Om  thareholderi,  there  i*  a  preaomption  tiM 
it  i*  Un&ig  on  the  ibBrebotdara.  Looldng  to  the 
public  character  of  the  docnnm^  and  the  way  it  it 


A  aait  to  entee*  tha  ri^ 


of  aaofpt^el 
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o!  pre-amption,  whioli  wm  biMd  on  eontnct  wd 
curtom  u  eridraced  b j  tKfl  «»]ib-nl-nri  o*  m  vJljjg^ 
«M  dumiMed  by  the  lower  Conrt«  on  the  Broana  ttat 
any  conttMt  whieb  might  ba  founded  on  the  w»jib-ul- 
nra  w»  not  binding  on  the  vendor-def  endiat,  M  that 
dDcnmoot  did  not  heat  hie  ugnatnre,  »nd  the  lower 
ippdl»te  Conrt  »tt«cbed  no  wdgW  to  the  w»]ib.nl- 
nKMprool  (rf  the  omtom  of  pre-emption,  became  it 
„,  diiwn  np  when  BsgaUtion  Vlf  of  1833  w«  in 
force,  wd  •*  th»t  time  there  «m  no  legal  P™°^P- 
aonrflUmccaPMy.  Thedftim  WM^-ni^ed  onthe 
aroimd  that  the  pUintiTi  evidenc  did  not  prove  th« 
Iriitence  of  %  cnitom  ot  prfremrtico  in  Uie  village. 
■S.ld  th»t  the  lower  Appelate  Coort  »S^  J^  *" 
doling  with  the  evideooe,  »nd  that,  alttwwh  thij 
iSur  waiib-nl-nrm  wM  made  before  Act  XII  rf 
1878  name  into  farce,  yet  the  weight  which  wonld 
attach  to  ite  entria,  both  a«  proof  of  the  oontfact  ai 
.dl  of  CTuriwn,  WW  vary  strong.  Im  ^;;^  J- 
O^a,  I.  L.  S..  a  Ml.,  m.  rrfen^  to.  Minm^ 
-Mi»HA»Ui  «■  MujnsA  Lii.     L  li.  B,  8  AIL,  4B4 


u . w  aj\aiH-iiri — 

Mat^da*  Jao-It  haThig  been  aU((»d  that  ^ 
crtate.  by  cnrtom,  dewended  to  a  .mgle  hdr  ro  the 
male  iine,  the  High  Conrt,  ooncnmng  ^^tof 
'  Conrt  of  flret  inetanoe,  found  that  thi»  onatom  had  not 
-been  proved  to  prev«l  in  the  famUy.  On  an  app»I 
conterting  thia  finding,  it  was  argued,  among  ot^ 
obiectiona,  that  tie  High  Conrt  had  not  pven  anffi- 
dit  effect  to  an  entry  m  the  '»]'b;J-"«  "f  » 
wmndftri  village,  the  principal  one  comprUed  in  Uie 
fcmily  e««te  now  in  diipnte ;  the  lart  tmner  rf  that 
Mtate  who  held  all  the  ahatee  in  the  vUlage  haTrng 
eawed  an  entry  to  be  inade  to  the  effect  that  to 
eldeit  eon  ilwuld  be  bii  lole  heir,  the  oihera  of  the 
family  bdiw  maintained.  Seld  that,  thongh  termed 
ji^Dtry  in  a  wajib-nl-oix,  the  docnment  waa  not 
entitled  to  the  name,  but  waa  rather  in  the  MtuM  of 
a  teatamentary  attempt  to  make  a  djapotition  cm- 
^  to  the  Ifahomedan  law  of  deaceni   MoaUDUD 

87. 


Dhardiura- 


applicaWlity  o(  the  onrtom  of  dhardhnr*  w  regard 
to  allnvial  land  owrriding  the  providona  of  Hegu- 
latian  XI  of  ISBB.  ^.tSMa-WSi-TiXEB  kxtao  e. 
OoKCBSiH 8  Agra,  1 

3g, . ■  Vhardkure,  Ap- 

plieahilHv  of  bw*o»— -4<KWrtM».— Tie  cnatoro  of 
SlaidhuTa  appUea  to  land*  thwwn  up  or  formed  by 
flnrtal  action  dther  in  one  year  or  .in  the  eonna  of 
»  nnmber  of  yeara.  Whethw  it  tt  equally  applwftble 
to  chuckee  formatione  or  b»cti  of  land  »avBred  by  a 
andden  change  in  the  conrae  of  a  rivw,  and  yet  pre- 
aervlng  their  identity  of  rite  and  enrface  after  the 
•evtmuM,  muft  be  detenmned  by  proof  of  the  ertant 
of  the  cnetom.  Kiinumi  «.  MiHmttD  SHra»- 
ooi>>inaif "  Agra,  ISB 

29 . DHordlwo. — 

The  cnttom  of  dhwdhnia  ii,  when  applied  to  landa 
nlMd  atherwiw  than  by  gradual  tooi^on,  oppoaad 
to  ffntty  { and  tocb  %  niton  mul  b«  jcovcd,  not  by 
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the  vague  ataertiona  of  witneaaei,  but  by  a  loAacnt 
BBummiticn  of  inikancea.  Ibbib  BniQE  r.  Shitbuv- 
oosHH     .        .    1  IT.  W.,  148  :  Bd.  1873,  9S4 

40.     DiarMmr^*— 

Btitg.  JBey.  XI  lifiaSS,  »f.  3,  4('iiJ.— The  qaeatun 
wheuier  the  ouitom  of  dhardhnra  appliee  to  luida 
gained  by  gndnat  accretion  raily,  or  alee  to.  landa 
which  havebeoi  aepaiated  from  a  monah  by  a  aoddem 
change  of  atream,  mnet  be  determined  in  each  oaa 
onuB  evidence ;  for  altboogb  the  Court  would  be 
diapoeed  to  acrutimze  with  cai«  evidence  in  regard 
to  a  cnatom  which  would  liave  the  effect  of  pawing 
from  one  owner  to  another  landa  long  held  and  en- 
joyed, and  of  which  the  character  ia  in  no  way  altered 
by  river  action,  yet  it  c«nnot  be  said  that  aadi  a 
coatom  can  in  no  caae  be  establiihed  and  givni  efleet 
to.  ZaftjroMM  V.  MaiotHed  Skitrfoodteit,  3 '  ^grot 
189,  Iirre  Sii^i  v.  SkurfoodtMt,  1  N.  W..  14», 
and  £i^'Mid«r  Pertah  Sake*  v.  LaIJa  Sakoo,  20 
W.  &.,  497,  referred  to.  Sibt  Ali  e.  HiiTm-Tn>-iux 
[L  Ih  B.,  a  AIL.  470 

4L  Validity  of  onstom— Pomw 

of  rmae  of  miraridari  la  Mad  cc-ow»n-t  of  viHofft 
Imuii. — A  cnrtom  that  tome  only  of  the  miiaaUan 
of  a  village  ihould  bind  the  co-ownera  of  the  village 
lands  i*  valid.    Ahaxdixiab  e.  Setasuattar 

[a][»L.17 


43.- 


— Utagt  ofmattgrott 


Foliey  of  tiuwaaoa — Beidt»ee  <if  avtragi  lott 
— CtrtMcatt  tf  taaAq/au. — Analleged  uiage  that 
the  muiajan^  cotiflcate  it  deemed  to  be  comiluuve 
evidence  againit  the  nnder-writer  withoat  prodaction 
of  manife^  and  acconnt  aalea,  and  that  upon  proof 
of  the  ceitifle*t«  alone  and  tA  the  policy  the  owner 
i*  entitled  to  recover  hii  avoage  Ion,  cumot  be  up- 
held, >ucb  not  bdng  a  reaaonablenmge.  BAnaostiAa 
BOAQILUr  D.  KsBXiBIxa  MooLNLix     1  BouL,  8SO 


allowB  a  broker  to  deviate  from  Ida  indractiona  ia 
nnreaaonable,  and  the  Conrte  of  law  will  not  enforce 
it    AsuiA  Naix  Kami  EuHAvn  avs  ComAn 
[8  Bean.,  A.  Q..  18 

44 CiUtomm  right 

^  privaey—BigU  <!fb»iiding  and  to  intafirt  leiA 
trtation  qflmUdMo.—A  ciutomary  Tight  of  piivacy 
under  ctftain  conmtiena  extita  in  India  uid  in  tlw 
ITorth-WeAem  Provincei.  and  ii  not  nnrCMcnabl^  bnt 
merely  an  appUcatian  «f  the  maxim*  tie  mUr* 
tvo  ut  alitamm  imm  latda*  and  aad^Mrt  im  Am 
propria  tolo  mm*  li«*t  gnoi  alttri  aeoMt.    In  tin 

caae  of  a  bvUding  fof  pwd — ' '-* 

without  the  aequlcMenee  oj 
building  lile,  a  euttom  pet 

BO  bnilaine  ■*  ^  interfere  with  uie  privacy  of  tha 
flrat  new  tmSding  would  be  unreaionahle  and  cot- 
•eqnautly  bad  in  law.  But  if  loeh  ad^oeut  ownv, 
without  proteit  or  notice,  allowed  hu  ndghbou* 
to  erect  and  conaequentiy  to  incnr  etpoiBes  in  ccnnec- 
tion  with  a  building  tor  tie  aae  of  pMda-naahin 
women,  a  ouitom  pcevmthig  bin  from  interfering 
with  tbt  privacy  ot  nich  new  boilcUng  weald  not 


entlne  and 
vith  the  p 
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lodla  be  nnreMankUe.     Qoku    Fkius    «. 
Easho.  ,    L  Ii.  B,  10  AIL,  868 


46.  - 


-  Cnttomary  rig\i 


nttingplM 


— Taeti  Ittoutary  to  4ttabliih  tit  iaitte»ei 
ciulomary  rigkt—Bafmtni — SoMnwot  -dot,  w.  4 
a*dl8. — Tha  pluntill  med  for  poMeMion  of  a  iae«e 
of  Uiid  wMch,  he  kUeged,  formed  put  of  the  ooort* 
ytii  of  hii  koUii  and  for  demolition  of  *  cbabntra 
thereon.  The  defeDdanU  denied  tbe  pUntitPi 
title,  uid  dleged  tb4t  they  aliniji  naed  the  cbabntnt 
pl«c«,  ind  that  during  the  Hoburam  the 
e  exhibited  apon  the  chabntn, 
■      -  -      ~      "     rt   of 

right 

daimed  during  Uw 
Hobamm.  The  lower  Appellate  Conrt,  on  the 
qne*Uon  of  the  def  endAaf  i  right  to  oie  the  lud  laud 
m  the  maonar  daiined  by  them,  found  as  folloWB : — 
That  rarioni  miraaii,  whoee  oonnection  with  each 
other  'u  not  eetftbli^ied,  have  within  a  period  of 
twmtj  jeftn  or  m  placed  taziu  apon  land  and  rang 
there."  Stld  that  this  Sading  of  f»ct  did  not 
necesKtily  in  law  lead  to  uie  condnnion  that 
there  m»  a  local  cnitom  by  virtne  of  which  the 
eaeonent  now  claimed  bj  (be  defendant!  wu 
acquired.  Where  a  local  eaetom  eiclndiiu|  or 
limitinB  the  general  role  of  law  ii  let  up,  a  Conrt 
ihonld  not  decide  that  it  eiiata  nnle**  inch  Conrt 
ii  ntiified  of  ita  reawmableneN,  and  ite  eert^nty  ai 
to  extent  and  applickllon,  and  ii  further  Mticfled 
by  the  evidaiee  that  the  mjoymeut  of  the  right 
WM  not  by  lore  granted,  ta  by  itealth,  at  by 
force,  and  that  it  had  been  openly  enjoyed  for 
Mich  a  length  of  time  aa  insgeati  that  oii^nally, 
■—  -—- — — '  or  othenriM,  tne  mage  had  become 
AW  of  the  place  in  retpect  of  the 
thins*  which  it  ccnconed.  Kdab 
uT^    .        .    l.L.R,17AU,87 

BeraninR  aa  appMl  nsder  the  Letter*  Patent. 
MMatx7Kvahm         .  I. Z.. R, la  AIL,  178 

46. IT$agt    imfcrltd 

M  Urm  of  a  nxitracf— Prdotioe  o»  a  partiemlar 
titatt^~-lii  order  that  tiw  praotice  on  a  partionlai 
Mtate  may  be  imported  a*  a  term  of  the  oootnMt 
into  a  contract  in  reipeet  of  Und  in  that  e«tat«, 
it  mnft  be  thown  that  the  piaetioe  wae  knows  to  the 

Con  whom    it  Ii  eongbt  to  Und  by   it,  and  that 
aHmted  to  iti  being  a  term   of  the  contnoti 
and  when  the  pen«i  fought  to  be  bound  by  the 


bj 
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pnetice  ,ii  an  anignee  for  valae  of  righti  under  (hat 
contact,  it  muit  aUo  be  ihown  that  be  and  all 
prior  a«dgnee«  (If  any)  for  value  knew  that  (ha 
piBotica  waa  a  term  of  the  original  contract.  Maxa 
YjzBAXAD.BAiuPA'mx  .£lbB,aOHftd.,27e 


*7.  - 


-  C»ttom  of  tntrial 


Hity~JiAgMo_ 

Mahomediui  community  had  been  f< 
in  the_hi^it  of  burying  tneir  dead  n 


burying  tl 
ndUiepU 


loecUUy^Might  of  burial — WImm  a  certain  M 
the  Mahom 

in  the  hl^  _  -  „ 

pliJntifPilai>d.«pdfiieplrintalf  inedfwaninjoiMtion 
mti^niug  them  from  oiercinng  thit  right  in  fntnrer— 
Hdd  that  the  right  of  burial  elaimed  by  the  defrn* 
danta  wai  not  an  easement,  bnt  a  cnriomary  right, 
which,  bnng'conAned  to  a  limited  claM  of  peraoni  and 
a  limited  area  of  land,  wai  nifflctantly  certain  and 
rawonable  to  be  recognised  a*  a  valid  local  cuttoot, 
MOBiDiir  V.  SsivLisaAPfA 

[I.  L.  a,  as  Bom.,  see 


CUTOBI  MEUONB. 

Bt*  B-mv  Law— IsBinrjuioB— 8PKU1 
Laws— CiTTOHi  hbk on, 

[I.I^B..8Boia..U8 
X  Zk  B,  10  Bom.,  1 

at»  Hnn>u  Law— JontT  Fault— Dms 
Aim  JoufT  Fauili!  BoamsB. 

[L  Zk  &,  14  Bom.,  les 

St  Haboxzdas  Law— Cittohi  HsKOirg, 

[L 1..  B.,  e  Bom.,  469 

I.  ll  B^  e  Bom^  116, 168 

5m  Psosatb— Pownt  at  Bias  Covst 

TO  SBAST,  AHD  KBM  O*. 

[LLB,6Bom.,46S 


OTFBEB  fubtobicahob. 

5m  Will— Conravonoz  .  1  ItML,  49B 

n.  !„  B^  1  Cftl&,  808 :  Z..  B- 8  Z.  An  8B 

L  Z^  IL,  V^  Cal&.  BU 


L  Z-  B.,  18  CW«,  US 
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